UMEHEM PECITYBJIMKN APMEHUA
INOCTAHOBJIEHUE
KOHCTUTYHHUOHHOI'O CYJA PECITYBJIMKN APMEHUA

1O AEJTY Ob OIIPEJAEJEHHUHN BOITPOCA COOTBETCTBUA CJIOBOCOYETAHUA
“...JOKA3ATEJ/IbCTBA... HAIIPABJIEHUS KAJOBbI YYACTBYIOIIIUM B JEJIE
JHUIAM...” YACTH 5 CTATBMH 368 U TOJIOKEHUS “...HAPYIIEHUM B IOBTOPHO
NPEACTABJIEHHOHN ANIEJUIAIIMOHHOM )KAJIOBE...” YACTH 5 CTATHH 371
I'PAXKIAHCKOI'O ITPOINECCYAJIBHOI'O KOJEKCA KOHCTUTYIHUHU HA
OCHOBAHHMMU OBPAINIEHUA CEBAKA AYHU AKOIISAHA

r. EpeBan 24 cents6ps 2019 1.

Koncturymmonnsiii Cyn B coctaBe I'. ToBmacsiHa (mpencenarenscTByronmii), A. 'romymsH, A.
Hunansina, @. ToxsHa, A. Tynsna (noknanuuk), A. Xauarpsana, ['. Hazapsua, A. Iletpocsn,

C yyacTueM (B paMKax MUCbMEHHOU MPOIEAYpbI):

MIPEJCTaBUTENS 3asBUTEINS — aiBoKaTa A. XavaTpsiHa,

IIPUBJIEYEHHOTO B KayeCTBE CTOPOHBI-OTBETUMKA MO ey HpenactaButens HamumonansHOTrO
CoOpanuss — HauanpHWKa OTaena MpPaBOBOTO oOecredeHUs YTPaBJICHUS TMPABOBOM IKCIIEPTHU3BI
Amnmnapata Harmmonansnoro Cobpanus A. Kouapsiy,

coryiacHO MyHKTY 1 ctateu 168, mynkrty 8 yactu 1 ctateu 169 KoHcTuTylmu, a Takxe cTaThsm 22
u 69 Koncruryunonnoro 3akona “O Koncruryunonnom Cyne”,

paccMoTpell B OTKPBITOM 3acellaHud [0 MUChMEHHOW mpouenype neno “O0 ompeneneHUU
BOIIPOCA COOTBETCTBUS CIOBOCOUYETAHHS ““...JI0KA3aTEIbCTBA. .. HAMPABICHHS KATO0Bl yUACTBYIOIIUM
B JIeJie JIMIAM...” 4acTu 5 ctatbu 368 W MOJIOKEHHS ...HapylIIEHUW B MOBTOPHO MPECTABICHHON

b

aneJuUISIIIMOHHON kajobe...” dwactm S5 crarbu 371 ['paxxaaHCKOro MpOIECCyallbHOTO KOJEKca
Koncrurynun Ha ocHoBanuu oOpamienus CeBaka Aun AxorsHa”.

I'paxmanckuii mpomeccyanbHblii komekc PA  (mamee — Komekc) npussT HanuoHanbHBIM
Cob6panuem 9 despans 2018 roga, moanucan [Ipesuaentom PecryOmuku 27 ¢espans 2018 romga u

BCTynuII B cuity ¢ 9 anpensa 2018 roaa.



Yacte 5 crateum 368 Komekca, o3arnaBineHHod “@opMa u cojep:kaHue amne IsIIUOHHOMI
’KaJI00bI”’, YCTAaHABJINBACT:

“5. K xanobe mpuiiaraiorcs J0Ka3aTeiabCTBa YIJIaThl TOCYAapCTBEHHON MOIUIMHBI, HAIPaBICHUS
*KanoObl y4acTBYIOIIMM B JieJie JIMIaM, a KONHMH ajloObl — B BBIHECHIMH CyneOHBIH akT cyna. B
ClIydasiX, KOTJJa 3aKOHOM NpeIyCMOTpPEHa JIbroTa M0 YIUIaTe TOCYJapCTBEHHOM NONUIMHBI, K
aneJUIIUOHHON Kanobe MpularaeTcs Win B *KajloOy BKIIOYAETCS XOAAaTallCTBO OTHOCUTENIBHO 3TOrO,
€CJIM 3asBUTENh HE OCBOOOXIEH OT YIUIaThl TOCYJAapCTBEHHON monumHbl. K kamobe wmoryt
npuiaratbcs MHBIE XoJaTaiicTBa 3asButens. K moanmucaHHON MpeacTaBUTENeM Kano0e MpuiaracTcs
JIOKYMEHT, MOATBEP>KIAIOIINMI €ro MOJIHOMOYHE, €CIIH B JIeJie OTCYTCTBYET JOBEPEHHOCTD .

Yacte 5 crateu 371 Komekca, o3armaBineHHoid “Bo3BpainieHue anesisIMUOHHON Kajio0bl”,
YCTaHaBIIMBAET:

“5. B cimyuyae MOBTOPHOHM MOJAaydl B YCTAHOBJIIEHHOM MOpSJKE aleJUISAIMOHHON Kajio0bl mocie
yCTpaHEHHUs JOMYIIEHHBIX B JKanoOe HapylIeHUH MO BO3BPALICHUIO ANEJUISIUOHHON XamoObl Ha
OCHOBAaHMSIX, MPEAYCMOTPEHHBIX MyHKTamMH 1, 2, 4 m 5 4vactu | HacTosimed CTaTbu, U TOCIE
MOJTyYeHUs] MMOCTAHOBJICHUS B MATHAAIATUIHEBHBI CPOK IO jKajoOe, TOJaHHOW Ha pelIeHHe, U B
TPEXJTHEBHBIA CPOK IO Kanobe, MOJAHHOW Ha IJIATEKHOE TOPYYEHUE WM TIOCTAHOBJICHHE, OHA
CUUTAETCs MOJAHHOM B ANEUISUUOHHBIA CyJd B JIeHb HadYalbHOM monauu. s ycTpaHeHus
HapymieHWd B TIOBTOPHO TPEJACTABICHHOW  aleJUIIMOHHOW  Jkajlo0e HOBBIK CPOK  HE
MPEAOCTABIIACTCS .

B ocniapuBaembie nonoxenus Kogekca n3MeHEHHs U IONOJIHEHHS] HE BHOCHIIUC.

[ToBOOM K pPacCMOTPEHHUIO Nieia SIBUJIOCH 3apeructpupoBanHoe B Konctutymmonnom Cyae 17
Mmas 2019 roga ob6pamenne CeBaka Aun AKOTsIHA.

WN3yunB oOpaimieHue, NHCHMEHHOE OOBSICHEHHE OTBETYHKA, APYrde HMEIIIUecs B Jele
JOKYMEHTBI, a TakKe HccienoBaB oTHocuMmble mnojoxkenus Kopaekca, Kouctutyuumonssii Cyn

YCTAHOBMAJI:

1. ITo3unuu 3agABUTE]IA
3agaBUTENIL OTMEYAET, UYTO COOTBETCTBEHHO CJIOBOCOUYETAHHE vacTh 5 crarbu 368 Komekca
b
“...JI0Ka3aTeNbCTBA. .. HAIIPABJICHHS JKaJT00bl YJaCTBYIOUIUM B JI€JIC JIMIAM...” ¥ MOJO0KEHHUE YacTH 5

(13

crateu 371 Kopmekca “...HapymieHudd B TMOBTOPHO MPEACTABICHHON amneJUIAIMOHHON kaiooe...”

HapylmarT 3akperuieHHoe KoHcTutynuel mpaBo Ha crpaBeainBoe cyaeOHOe pa3OoHpaTenbCTBO, TakK



Kak “...HM 4YacTtb 5 cratbu 368, Hu yacth 5 cratbum 371 Kogekca (M maxe HU “‘mojackaska’
ATEeISIMOHHOTO TPaXIaHCKOTO cyna PA) He mnpeaycMaTpuBarOT KakoW-mubo (hopMymupoBKH,
KOTOpas MO3BOJIMIIA OBl NPUNTH K 3aKIIOYEHHUIO, YTO B CIydae MOBTOPHOTO MPEACTABICHUS HKaJ00bI
ATEITSIIMOHHOTO CyAa HeOOXOJUMO ObUIO TMOBTOPHO HANpaBUTh KAN00y CTOPOHAM W MPUIIOKHTH
IIOYTOBYIO KBUTAHIIUIO OTHOCUTENIBHO €€ IIOBTOPHOT'O HAIIPABICHUS .

CornacHo 3asBUTENIO, MOJIYYaeTCs, YTO aleUIALMOHHAs Kajlo0a He Obula pacCMOTPEHA CYAOM,
MOCKOJIbKY MOJaBINas xkajnol0y CTOpOHA MOBTOPHO HE HANpaBuia Ty K€ ale/UILHUOHHYIO )Kanoly (K
KOTOpOHM mpuiiarajgach TOJBKO JOMOJHUTENbHAS KBUTAHLHUS O TOCYJAapCTBEHHON MOILUIMHE) APYron
CTOpPOHE, INpUYeM B TOM ciydyae, Korjna OykBaimbHO Kopekc He mnpeaycmarpuBaer mMoJ00HOE
TpeboBaHUE.

[lo MHeHHIO 3asBUTENA, B JaHHOM ciydae ANEIUIIUUOHHBIN rpaxkaaHckuil cya PA mo-cBoemy
TOJIKYeT 4acTb 5 craThbM 368 M NpUMEHsSET ee TakuM 00pa3oM, YTO 3TO BEIET K HAapYIICHUIO
npenycMorpeHHoro Koncrurynueil npasa Ha cripaBeiIMBoe Cye0HOe pa30upaTenbCTBO.

3asBUTENb CYMUTACT, YTO °...BBbIIICYKA3aHHAs CUTyallUs ... HE YTO HMHOE, KaK IMPOTHBOpEUHE
npenycMorpenHoMy KoHcTuTynuel npaBy Ha cripaBeIMBOE Cyie0HOe pa3orpaTebCTBO .

Hcxonss w3 BBIIEH3IIOKEHHOTO, 3asBUTENb CYUTACT, YTO COIJIACHO TOJIKOBAHUIO, JaHHOMY
OCIIapUBAEMbIM IIOJIOKEHUS B IPABONPUMEHUTEIBHOM TPAKTUKE, OHM HE COOTBETCTBYIOT

TpeboBanusM ctaThu 63 KoHcTuTyINN.

2. Io3umuu oTrBeTYHKA

OtBeTunk oT™MevaeT, yTo Ko/eKkc 4eTKO yCTaHaBIMBAET TaKUe MEXaHU3MbI ()OPMBI, COJEPIKAHMS
JKanoObl, TMOJaBaeMOW CyJOM TEpPBOM HHCTAHIMH, AmNEUISIUOHHBIM M KaccarmoHHBIM cCynamu,
MOpsIIKa BO3BpAllleHUs JKaloObl M €€ MPaBOBOIO HWHCTPYMEHTApHUs, KOTOPBIE COOJIONAIOT
KOHCTUTYITMOHHOE TpeOOBaHME OOeCrevYeHus JOCTYIHOCTH MPaBOCYIUs, IO3TOMY OCIapuBaeMbIe 1O
HACTOSIIIEMY JICNTY TOJIOKEHUsI He O0YCIIOBJIEHB KOHCTUTYIIMOHHOCTBIO JaHHBIX HOpPM. Ilo MHEHHIO
OTBETYHKA, 3asIBUTENH TIOJTHUMAET BOIIPOC MPABOMEPHOCTH IPUMEHEHHUS OCTIAPUBAEMBIX HOPM.

Ccbulagch Ha MO3ULMM, BBIpaXEHHBbIE B psae nocraHoBieHuid KoncrurynmonHoro Cyna
OTHOCUTEJIBHO JOCTYIHOCTH IMPAaBOCY/IMs, TapaHTUPOBAHUS MPaB Ha CHpaBesIuBoOe U (P (EeKTUBHOE
cyneOHOe pa30upaTeIbCTBO, OTBETYMK OTMEYAET, YTO C TOYKH 3PEHUS TapaHTUPOBAHUS peaH3alliu

paBa Ha CyJeOHYIO 3alllUTy MpaB U CBOOO]I YeJIOBEKA MEPBOCTETIEHHOE 3HaYCHHE UMEET OTBET Ha TOT



BOIPOC, HACKOJIBKO JOCTYITHO NPaBOCYAME, HACKOJIBKO 3((EKTUBHBI YCIOBUS U MHCTPYMEHTapHUH
peanu3anuy pasa Ha 0OpalleHue B Cy[ ISl 3allUThl HAPYIIEHHBIX MpaB JIUIA.

OnHOBpeMEHHO, O0pamiasch K HEKOTOPHIM IMO3UIMAIM, BBIpaXEHHBIM EBporeiickum cyaom mo
IpaBaM 4eEJIOBEKA, OTBETYMK KOHCTAaTHPYET, uTO MoJyiokeHUs Koxekca, sBistomuecs HIpeaIMETOM
HACTOSILEro KOHCTUTYLIMOHHO-TIPAaBOBOI'O CIIOPA, 00ECTIEYMBAIOT COOTBETCTBYIOIMI HHCTPYMEHTAPUN
JUIS TApaHTUPOBAHUS JOCTYITHOCTH MPaBOCYIUSI.

[IpyHuMmas 3a OCHOBAaHME COOTBETCTBYMOIIME MOJ0KeHUus KoHcTUTynHoHHOro 3akoHa “O
Koncrutynnonnom Cyne”, a Takke cChlIasich Ha npouenypHoe peuienre Koncrurynuonnoro Cyaa
ot 17 mapta 2009 roga [TPKC-21, oTBeTYHK CUMTAET, YTO OOpAIICHUE MTOJICKUAT OTKIOHCHHUIO.

CornacHo OTBETUMKY, MpeaojaraéMoe HapylIeHHE YKa3aHHBIX 3asgBUTEIEM IpaB He
00yCJIOBJICHO KOHCTUTYIIMOHHOCTBIO OCMapuBaeMoil HOpMBL. Kpome TOro, mo ouneHke OTBETYHKA,
3agBUTENb HE TMPEACTaBUI COOTBETCTBYIOIIME OOOCHOBAaHUS OTHOCHTEIBHO OCHapUBACMbIX
noJsio’keHni Kozjekca 1 nX HEKOHCTUTYLHIUOHHOCTH.

[TogBons UTOr BBINIECKA3aHHOMY, OTBETYMK CUMTAET, YTO OclapuBaeMble mosoxkeHus Kogekca

coO0TBeTCTBYIOT KOHCTUTYIIMH, ¥ XOAATaliCTBYET O MPEKPAIICHUH ITPOU3BOJICTBA 1O ACIy.

3. Bompocsl, noaJjiexanime yCTAHOBJIEHHIO B paMKax jeja

Jns  ompeneneHUsT KOHCTHTYIIMOHHOCTH — OCIIAPUBAaEMBIX [0 HACTOSMIIEMY Jelly HOPM
Koncrutynnonnsiit Cyxa canutaer He0OXOIUMBIM, B YaCTHOCTH, OOPATUTHCS K CIEAYIOLTUM BOIIPOCAM:

- BTOpI‘aIOTC}I J1 OCIIApHUBACMBIC ITOJOXCHUA B OCYHICCTBJIICHUC KaKOFO-.HI/I6O 13 OCHOBHBIX

IpaB 4YeJIOoBeKa, BKItoUas mpaBo Ha 3P GEeKTUBHYIO CyACOHYIO 3alIUTY U CIPABEIIINBOE CyaeOHOE

pazbuparenbcTBO?

- COOTBGTCTByeT J1 BMCHIATCIILCTBO, C€CJIM TAKOBOC HMCCTCS, KOHCTUTYLMOHHO-IIPABOBbBIM

MMpuHIUIIaM OIMPCACICHHOCTH U COPA3SMCPHOCTU OTPAHUYCHHUSA OCHOBHBIX IIpaB U CBOGOI[ n HC

HapyIIaeT JIU caMy CYTh JOCTYIHOCTH NMPaBOCYAUS?

4. IIpasosbie no3uunu Koncrurynmonnoro Cyaa
4.1. Yactsp 1 crateu 61 KoHcTUTyIMM yCTaHaBIMBAET:
“1. Kaxxaprit umeeT mpaBo Ha 3G GEeKTUBHYIO Cy1eOHYIO 3aIlIUTY CBOUX MPaB U CBOOOT .

Yacte 1 ctatbu 63 KOHCTUTYIIMK yCTaHABIMBAECT:



“l. Kaxnaplii mMeeT TpaBO Ha CHPABEAJIMBOEC, IYOJMYHOE Pa3OMpaTeIbCTBO HE3aBHCHUMBIM H
OEeCIIPHUCTPACTHBIM CYJIOM CBOETO Jiejia B pa3yMHBINA CPOK .

Koncrutynnonnsiii Cya HEOJHOKpATHO paccMaTpuBall ctaTh 61 m 63 KoHcTuTylnn kak eauHoe
MPaBOBOE SIBIICHWE. DTO, B YAaCTHOCTH, KacaeTcs MpaBa Ha JOCTYIMHOCTHh MPABOCYAUS KaK AJIEMEHTa
mpaBa Ha CIIPaBEIJIUBOE CyIeOHOE pa30nupaTesIbCTRO.

Tem He MeHee MpaBOBOE peryaupoBaHue cratbu 63 KoHCTUTYUUM SIBIISIETCS OCHOBOM IMpaBa Ha
CIPaBeIIMBOE CyIe0HOe pa30dupaTeNbCTBO, TaK KaK MOMUMO 3aKpPEIJICHHS] PaMOK MIPUMEHEHHSI STOTO
IpaBa yCTaHABIMBAET TaKXke ero 0osee ooO1Me rapaHTHH.

Koncturynuonnsiii Cyn cuMTaeT HEOOXOAMMBIM KOHCTaTHpPOBaTh, YTO B OCHOBE IPABOBOIO
perynupoBanusa crated 61 u 63 KoHcTuTynum nexar T€ KOHCTUTYHHOHHO-TIPABOBBIE MPUHIIMIIBI
rapaHTUPOBaHUs IMpaBa Ha CyACOHYIO 3alUTy TpaB M CBOOOA IHUIA, B KOHTEKCTE KOTOPBIX
Koncrutynmonnsiii Cynl B CBOMX IOCTAaHOBIICHUSX BBIPA3WII TPABOBBIC MO3UIUU. OTH TO3UIHH
OTPaXXaloT TaK)Ke PE3yIbTaThl KOMIUIEKCHOTO UCCIIEIOBAaHUS MEKyHAPOIHOTO MPABOBOTO OMBITA.

Koncturynmonnsiii  Cynq  OTMETHJT  3HAYUMOCTh  MPHUHLMIIOB  (KPUTEPHEB) IPaBOBOIO
pEeryIHpOBaHMs, KOTOPbIE C TOYKHA 3PEHUS OIEHKM KOHCTUTYIIHOHHOCTH HOPMBI, SIBIISIOILICIHCS
MPEIMETOM CIIOpa M0 HACTOSIIEMY JENTy, HIMEIOT MPUHIIMITHAILHOE 3HaUeHne. B qacTHOCTH:

- HMKakas MpoleaypHas 0COOEHHOCTh HE MOXET TOJKOBAaThCS Kak 0OOCHOBAHHWE OrpaHUYECHMUS
rapaHTUPOBAHHOTO cTaTtheil 63 KoHcTUTyMK npaBa Ha JOCTYIMHOCTh CY/a;

- JIOCTYIHOCTHb cyna (TpaBOCyIusi) MOXKET HMETh HEKOTOpbIe OTpPaHMYCHHS, KOTOpPHIE HE
JOJKHBI HAPYIIIATh CaMy CyTh 3TOTO MPaBa;

- mpu OOpamieHuu B CyJ JIMIO HE JOJHKHO OBITh OOpEMEHEHO JUIMHUMH (popMaTbHBIMHU
TpeOOBaHUSIMU;

- yCJOBHS TIpUeMa KaJoObl, MOJAHHON Ha CyneOHBIH aKT: TPH YCTAaHOBJICHHWU CpOKa
00>aJIOBaHUs B IPUOPHUTETE IOJKHBI OBITH TApaHTHUU O0ECTICUeHHs ITpaBa Ha JOCTYIMHOCTh CY/a,;

- 00OCHOBaHHOCTb CyIEOHOrO0 akKTa, COIVIACHO KOTOPOM TMPUHUMAETCS WU OTKIIOHSETCS
3asBIICHUE JIMIIA, @ TAaKXKe MPaBO Ha 00)KaloBaHUE CYNEOHOIO aKTa SIBISIOTCS TapaHTHsIMH MpaBa Ha
JOCTYITHOCTB;

- 3aKOHOJIATENIbHOE PEeTIaMEHTHPOBAHNE HE MOXKET BBI3BATh HECOPa3MEPHOE COLMAIbHOE Opems
JUISL TUL B 3aBUCUMOCTH OT UX (DMHAHCOBBIX BO3MOXKHOCTEH, He 0OecrevynB B pe3yjibTaTe IpaBO Ha

JIOCTYITHOCTD Cy/Ia.



4.2. B xouTekcte BblmensnoxkeHHoro Kouctutynuonasid Cyn cuuTaeT HEOOXOIUMBIM
0o0paTUTbCS TaKXKe K 3aKOHOJATENbHBIM PEryIHpoBaHUSAM 3(PPEKTUBHOTO NMPUMEHEHUS HHCTUTYTA
CyneOHOro O00KalOBaHUs, PAcCMOTPEB MPOOJIEMY C TOYKH 3PEHUS OICHKH M OOECIICUCHHS €ro
COOTBETCTBUSI KaK MPHUHIMIIAM KOHCTUTYLIIMOHHOTO CTpOS, IENISIM TMPABOCYIHsS, TaK U TMPUHSATHIM
PecnyOnmkoit ApMeHUsT MEXTyHApPOIHBIM ITPAaBOBBIM 00s3aTEIHCTBAM.

Konctutynmonnsiii Cyn BO MHOTHMX CBOMX IIOCTAHOBJICHHUSIX BBIpakajl OTHOCHTEIHHO
BBIIIICYKAa3aHHOTO, B YaCTHOCTH, CJIECAYIOIINE PABOBBIC MTO3ULIUU:

a) “Bes JIOTMKA MHCTUTYTA 00XaJIOBaHUS BOOOIIE, M BHYTPU CHCTEMBI MPABOCYIUS B YACTHOCTH,
CBOJIUTCS K TOMY, UTO OCIIapUBaHHE HE3aKOHHOT'O TIOBEJICHUS OJTHOTO 3BE€HA JIOJKHO OBITh aJpeCcOBAaHO
UCKJTIOYMTENIbHO BBILIECTOAIIEH HHCTaHIIMKU. Ha 3Toil JIoruke mocTpoeH Bech MEXaHU3M 003KajlOBaHUS
BHYTpH cucteMsbl ipaBocyaus PA” (ITKC-719);

0) “...KOHCTUTYIIMOHHO TNPEIYCMOTpPEH Takoi OCOOBI MHCTUTYT T'apaHTUPOBAHUS CyIeOHOI
3amuThl (ee 3¢P(HEKTUBHOCTH) HAPYIICHHBIX IPaB U CBOOOJ, KAKOBBIM SIBJISICTCS TPaBO JIHIA Ha
MepecMOTp CyACOHOr0 aKTa BBHIMIECTOAIIMM CYIoM (cyaeOHoe oOkamoBanue (yacth 3 crtatbu 20
Koncrurynuun PA). ITlocnennee B Bompoce cyaeOHOW 3aliMThl MpaB JHMIA M OCYIIECTBICHHUS
CHpPaBEAJIUBOIO CyACOHOrO pa30HpaTeNbCTBA TaKKe SBISETCS MEPBOOYEPEAHON 00sS3aHHOCTBIO
rocyapcTBa — peajiu3aledl 1ejeld MpaBoCyIusl MOCPEICTBOM OMNPEACICHHON MPOIEAYpPhl, B TOM
YKCIIC TOCPEICTBOM UCIIPABICHUS BO3MOXHBIX CyaeOHbIX onmbok” (ITKC-936);

B) “Koncturynuonssiii Cya HaXOAWUT, YTO B OCHOBE PEryJIMPOBAaHUS U NPUMEHEHUS] MHCTUTYTA
cyneOHOro 00XajoBaHUS JOJDKHBI JIeKaTh CIEAYIOIIUME IEePBOOYEPEIHBIC IMPABOBHIC YCIOBHS, B
YaCTHOCTH:

- OCHOBHBIEC MpaBa M CBOOOJBI JIMIIA KaK HaWBBICIIAS LEHHOCTH MOJIekKaT 0e30roBOPOYHON
3alUTe CyJJaMH B paMKaX KaK pacCMOTpPEHUS] KOHKPETHOT'O Jiejia 10 CYIIECTBY, TaK U €r0 BO3MOKHOTO
JaJbHENIIET0 IEPECMOTPA;

- cyneOHoe o0KaJloBaHHE, KaK CIOCcO0 CyneOHOM 3aluThl, JOJDKHO CIYKUTh 3(PPEeKTHBHBIM
CPEICTBOM BOCCTAHOBJIEHHMS HApyIICHHBIX IpaB M CBOOOJ JHIla, COOJIIOas KOHCTUTYLIMOHHBIE
IPUHLIMIIBI OCYLECTBIEHUS TpaBocyAus (B yacTHOCTH, ctaThu 18, 19 Konctutynuun PA);

- UHCTUTYT CyIeOHOro 00KanoBaHus, 0€3 UCKIIOUCHHUS, TOKEH ObITh CPEJICTBOM BBISIBICHUS U
yCTpaHEHUS B YCIIOBHUSX PaBEHCTBA, B Pe3yJbTaTe 0ObEKTUBHOIO, MHOTOCTOPOHHETO, CIIPABEIIMBOTO

U MyOJUYHOTO CyneOHOro pa3OupaTenbCTBA, B pa3yMHBIE CPOKH BCEX TeX CYACOHBIX OIIHUOOK,



KOTOpble ObUIM JOMYHIEHbl B pe3yjibTaTe HApyLIIEHUS HOPM Kak MaTepHalbHOTO, TaK H
MPOLIECCYaJIbHOTO MpaBa, CJIeA0BaTENbHO, IPUBEIU K HEMPABUILHOMY pa3pelIeHHI0 CyJeOHOTO /Iena;

- IEPECMOTP CyJeOHBIX aKTOB (Ha OCHOBAaHUU AlNEUISIIIHOHHON WIIH KacCAallMOHHOM JKaJo0bl) Kak
GYHKIUS TMPABOCYIAUS MOXKET CIYXHTh OCYIIECTBICHUIO BBHIMICYIIOMSHYTBIX KOHCTUTYIIHOHHO-
MPaBOBBIX 3ajad, €ClIu OyJIeT OCYIIECTBIATHCS HE3aBUCUMBIM M OecmpuctpactHbiM cynom” (ITKC-
936);

r) “menp WHCTUTYTa OOXAJOBaHUS CyAEOHBIX AaKTOB COCTOMT HE TOJIBKO B TIPOBEPKE
IPaBOMEPHOCTH OTKJIOHEHHsI WJIM YJOBJIETBOPEHUS IPEICTABICHHOTO TPeOOBaHUS. DTOT MHCTUTYT
SABJISIETCS TOW OCHOBHOW UM CYIIECTBEHHOM MpPaBOBOM TapaHTUEW, TMOCPEACTBOM KOTOPOH
obecrieunBaeTcsi  COONIOJIEHHE OCHOBHBIX DJJIEMEHTOB TIpaBa Ha CHPaBEAJIMBOE  CyAecOHOE
pa3doupaTenbCTBO  HIDKECTOSIIMM  CYyJOM, B YacTHOCTH,  IPOLECCYAIbHBIX  TapaHTHUi,
npenycMoTpeHHbIX 4dacThio 1 crarbu 19 Koncrtutynum PA u wacteio 1 craten 6 EBpomneiickoii
KOHBeHIIMU. Bo Bcex Tex ciywasix, KOrja cya NepBOM MHCTAHLMU HE CMOT COOJIOCTH YHOMSIHYTHIE
mpoleccyajgbHble TapaHTHM, TPaXIaHWH, HE HMMEs IpaBa Ha aneulsIlHio, MO CYTH, JIUIIAeTCs
BO3MOXHOCTH 3((PEKTUBHO peaTn30BaTh MPaBo Ha CIpaBeIMBOE CyleOHOEe pa3dupaTenbcTBO CBOETO
nena U 3(QQPEKTUBHOTO CPEACTBA 3alMTHl MPOTHB HApYLIECHHs IpaBa Ha CIpPaBEATINBOE CyaeOHOE
pasouparenscrBo” (ITKC-1190).

ATeIUISIMOHHAs Kajmoba 3asBUTENS 10 rpaxkmanckomy neny Homep EKD/2634/02/17,
noJlaHHasi B ATICJUIAIIMOHHBIN Tpaxknanckuii cyn PA, He Obuta paccCMOTpEeHa Cy/IOM, TaK KakK 3asBUTEINb
nociie ToiydyeHus: moctaHoBieHus oT 12.11.2018 1. o BO3BpamleHWH AamNeIISIUOHHON >KamoO0bl,
yCTpaHUB JOMYIIEHHbIE HapylleHus (ymjiaTa rocyJapCTBEHHON MOLUIMHBI B JOCTaTOYHOM pa3Mepe),
MOBTOPHO MPEJICTABUB Ty K€ alleUIALUOHHYIO )Kano0y, 3aHOBO HE OTIIPABHJI €€ CTOPOHE-OTBETUHKY,
YTO AMNEIUIAIHOHHBIA CyJ TOCUMTAl HE YAOBJICTBOPAIONIUM TpeOOBaHUSAM yacTh 5 craTbu 368
Konekca n Ha ocHoBanuu yactu 5 cratbu 371 Konekca He peocTaBUil MOAAIOIIEH aNEUISILIMOHHYIO
’KajmoO0y CTOPOHE HOBBIM CpOK [JIsi YCTpaHEHWs HapyIMIeHWH B TOBTOPHO IPEACTABICHHON
aneJIIUOHHOM )kano0e, BCIEACTBUE Yero 3asBUTENb JIMIIWIICA [IpaBa Ha Cy/1eOHYIO 3allUTy.

B stom acmekre Konctutyumonnsiii Cya cyuTaeT HEOOXOJUMBIM IOAYEPKHYTh, YTO LEJb
3aKOHOJATENsT — HE OOpPEeMEHEHHME 3asBHUTENS KAaKUM-ITHOO HEONpaBJaHHBIM 005S3aTeIbCTBOM, a
rapaHTUPOBAaHUE YYACTBYIOLIUM B JI€Ji€ JUIaM JOCTYITHOCTH COJIEP>KaHUS 5KajJ00bl, YTO TO3BOJIUT UM

3(PEKTUBHO 3aIMUIIATHCSA OT MPEACTABICHHBIX B )Kajgo0e TpeOOBaHUM, TO €CTh YYACTBYIOIINE B JIEJIe



JUIA TIOTyYaT BO3MOXHOCTh Ha A()PEKTUBHYIO pean3aIiio CBOET0 OCHOBHOTO TpaBa Ha CyneOHYIO
3aIUTY.

4.3. Jlns nmaum HaAJIexameld KOHCTUTYIIHOHHO-TIPABOBOW OILIGHKH OCIIAPUBAEMBIM 3asBUTEIIEM
MIPABOBBIM PETYIUPOBAHUSM B KOHTEKCTE OOECIICUCHHMsI MpaBa MOJAIOIIETO aNeJUIAIIUOHHYIO KAI00y
JauIa Ha CyJeOHYIO 3alllUTy M CHpaBeljinBoe cyieOHoe pa3dupatenbctBo Konctutynumonssiit Cya
CUMTaeT HEOOXOIMMBIM OOpaTUTHCA TaKXK€ K POJIM U COACPNKAHUIO HHCTUTYTa BO3BpAalllEHUS
aneJUISIITUOHHBIX JKaJI00.

Yacts 1 crateu 371 Konekca ucuepnsiBaroniuM 00pa3oM MpeaycMaTpuBaeT cliydad BO3BpAIEHUS
aneJuUISIIIMOHHON Kano0bkl. B cooTBeTCcTBHMM ¢ Hel ... anemsauoHHas )Kano0a BO3BpaIIaeTCsl, €CITH:

1) wHe cobromensl TpeboBaHus cTaThi 368 HacTosmero Komekca;

2) ameuUIAIMOHHAs kKajo0a MPUHECCHA MO HMCTCUYCHUHM YCTAHOBJIGHHOTO CPOKAa U HE COICPIKUT
X0JlaTaliCTBa O BOCCTAHOBJICHUH MPOIYIIEHHOTO CPOKa;

3) 10 BBIHECEHHSI TOCTAHOBJICHHS O MPUHATHH ATICIUIAIHOHHBIM CYJIOM 5Kal00bl K TIPOU3BOJICTBY
OT JIMIIa, TPUHECIIETO JKaJl00y, MOCTYIUIIO 3asBJIEHUE 00 O0TKa3e OT KajJo0HI,

4) nuno, mpuHecmiee KasoOy, MPEIOCTABHIIO  XOAATaiicTBO 00  OTCPOYKE  yILIAThI
rOCY/IapCTBEHHOMW MOILIMHBI WM YMEHBIIIEHUH €€ pa3Mepa, KOTOpoe ObLIO OTKIOHEHO;

5) anemIsiroHHas *Kaoba rmogaHa Ha 0ojiee YeM OJMH CyecOHbIH akT”.

[TprueM B MOCTaHOBJIEHUH O BO3BPAILEHUH aNEIUIIIUOHHOM kao0bl YKa3bIBaIOTCS AOIYIIEHHbIE
B )kKaji00e HapyIIeHUs, C TeM, YTOOBI JIMLI0, TPUHECIIEE KAI00y, MOTJIO UX HCIIPABHTb.

3a HUCKITFOUEHUEM CITydasi, MPEAYCMOTPEHHOTO ITYHKTOM 3 BBIIICYIOMSIHYTOTO PEryIHpOBaHUS,
a UMEHHO, YTO OT JIWIIA, TIPUHECIIIETO KaJI00y, MOCTYNUIIO 3asBJICHHE 00 OTKa3e OT XKajloObl, TOCIe
yCTpaHEHUs JOMYIICHHBIX B jKajo0e HapyUIeHUH U MOIYy4YeHHs] TOCTAaHOBJICHHUS, B CIy4yae MOBTOPHOM
MOJIa4¥l B YCTAHOBIIEHHOM ITOPSIJIKE aeJUSIIIHOHHON KaI00BI B MATHAAIATHIHEBHBIN CPOK TIO KaIooe,
NOJJaHHOH Ha pelleHue, U B TPEXTHEBHBIN CPOK MO kajo0e, MOAAHHON Ha MIIaTeXHOE MOPYUYCHUE WIN
MMOCTAHOBJICHUE, OHA CYMTAETCA MOJJAHHON B ANEIUIALIMOHHBIN Cy/l B ICHb HAaYaJIbHOM MOJa4H.

Ucxons w3  BbelmensnoxkeHHoro, KouctutryunoHHbsli Cyn  KOHCTaTUPYET, YTO HWHCTHUTYT
BO3BpAIICHUS AaNeJUISIIUOHHON JKalIoObl HAMpaBICH Ha YCTaHOBJICHHE A(P(PEKTHUBHOTO MEXaHU3Ma
OCYILECTBIICHHS MpaBa JIUIa, IPUHECIIETo Kano0y, Ha CyeOHYIO 3aIIUTY MOCPEICTBOM 00XKaTOBaHUS
CyneOHOro aKTa, ¥ HU MPH KaKUX 00CTOATENbCTBAX HEJOCTATKU (OPMATBHOIO XapaKTepa HE JOJKHBI

MPENSITCTBOBATH OCYIIECTBICHUIO KOHCTUTYIIMOHHOTO TPpaBa Ha CYJAEOHYIO 3alluUTYy.



C npyroif cTOpOHBI, TOTYEPKHUBasi HEOOXOIUMOCTb COOJIOICHUS MPOIECCYAIbHBIX MPOLEAYp, a
TaKk)K€ KOHCTUTYLIMOHHO-TIPABOBOE TpeOOBaHME OCYIIECTBIEHUSI CyneOHOro pa3dupaTenbcTBa B
pa3yMHbIE CpPOKH, 3aKOHOJIaTeIb YCTAHOBUJ TMOJOKEHHE, COTJACHO KOTOPOMY JJisi YCTpPaHEHHUS
HapyLICHUH B TIOBTOPHO MPEICTaBIEHHON TOCIIE BO3BPAIICHUS aNeUIIIMOHHON jKano0e HOBBIM CPOK
He mpefocTaBiseTcs. To ecTh MHCTUTYT BO3BpAILlEHUS aleJUISIIUOHHON >XKano0bl B OOILIEM acreKTe
obecrieunBaeT HamIekKamMi  OamaHC MEXAYy YCTPaHCHHMEM HEIOCTaTKOB B Jkajobe U
HEJIOMYCTUMOCTBIO 37I0YIOTPEOICHUS 3TUM HHCTHTYTOM.

Henpenycmorpenue cpokoB Uisl YCTPaHEHUs] HEJOCTATKOB B MOBTOPHO MPEACTABICHHOW MOCIIE
BO3BpallleHUs aNeUIALNOHHOMN kaio0e 00yCIOBIEHO CIEAYIOIMMHU IPAaBOBBIMU TapaHTUIMU:

BO-TIEPBHIX, B TIIOCTAHOBJICHUM O BO3BPALICHUM AaNeJUISIMOHHON ’Kaino0bl yKa3bIBalOTCA
JOMYIICHHbIC B jkanoOe HapymieHus (dacth 3 cratbu 371 Kogekca). To ecTh B MOCTAHOBICHUU O
BO3BpAIICHUH AaNeJUBIIIHOHHON KaloObl JODKHBI OBITh YKa3aHbl BCe HAPYIIEHHS, JOMYIICHHBIC
JUIIOM, TIPUHECIITUM Kooy,

BO-BTOPBIX, JUIsl YCTpaHEHHUsS MAOMYIIEHHBIX B jkajo0e IMOcjie BO3BpALICHUS aneuIsIIMOHHON
*kaoObl HapymieHnii B Kojekce mpeaycMOTpeHbI pa3yMHBIE CPOKH: MATHAAIATHIHEBHBIM CPOK IO
xKayobe, TMOJaHHON Ha pelIeHHe, W TPEXIAHEBHBIA CPOK MO jkamobe, MOJAaHHOW Ha IMJIATeKHOE
MOpyYCHHUE WK IMocTaHoBJIeHUE (dacTh 5 crathk 371 Kopekca);

B-TPEThUX, IOCTAHOBJICHHE O BO3BPAIICHUH aNleJUILUOHHON Kal0Obl MOXKET ObITh 00)KaJI0OBaHO B
Kaccanmonnom Cyze B ycranonenHoM Konekcom nopsiake (dacts 6 crateu 371 Kogekca). [Ipudem B
cinydae otMeHbl KaccammonHbiM CyoM TIOCTQHOBJICHHS O BO3BpAIICHUH ANeJUSIIIHOHHON KaTo0bI
ANEUIALUOHHBIA Cy/l MPUHUMAET kajloOy K pacCMOTPEHHUIO, €CIM OTCYTCTBYIOT HHBIE OCHOBAHMUS
BO3BpAIllCHUs aNeJUIIUOHHON >KajJoObl MM OCHOBAaHUS JUIs OTKa3a B MPUHATUU aneUISILMOHHON
xkano0bl (yacTh 7 ctateu 371 Komekca).

Ucxonss u3 BeiuensnoxkeHHoro, Konctutyuuonubsii Cyn  KOHCTAaTHUPYET, 4YTO MHCTHUTYT
BO3BpAIlICHUs aNeUISIIIHOHHOM XanoObl IpeaycMaTpuBaeT HEOOXOJUMbIE TapaHTUU O00KaTOBaHUS
CyneOHOro aKTa B aneuUISIIMOHHOM MOpSAJIKe, OJHOBPEMEHHO OOecleuuBas SIBISIIOIIEECS 3JIEMEHTOM
CIIPaBETMBOTO CYAeOHOTO pa3dupaTeIbCTBa MPaBO HA PACCMOTPEHHE JIeia B pa3yMHBIN CpoK. B aToM
koHTekcTe Konctutyunonusii Cya HaXOAUT, YTO HETPEJOCTABICHHE HOBOI'O CPOKA JJI YCTpPaHEHUS
HapyleHW B TOBTOPHO TMPEJCTABICHHON amNeUIAIIMOHHON Xano0e SBIAEeTCI HEOOXOIUMOW U
MOAXOJAIIe Mepoil B TeX OOCTOATENbCTBAX, KOTJA BCE BBISBICHHBIE CYIOM HapyIIEHHsS HE

YCTPAaHCHLI 3asABUTCIICM B YCTaHOBHGHHBIﬁ CpPOK.



4.4. Cratesa 367 Konmekca npemycMaTpuBaeT MOPSIOK MPEACTABICHUS aNe/UISIIIMOHHON >Ka00BbI.
CornacHO COOTBETCTBYIOUIEH cTaThe amejuIsIIHOHHAs kajno0a W MpujaraeMble K HEW JOKYMEHTBI
HATPABIISIOTCS WM TOJAIOTCSA B ANEIUTSIIIMOHHBINA Cyl. OTHOBPEMEHHO COTIACHO MPEIyCMOTPEHHBIM
CTaThel MPABOBBIM PETYIUPOBAHUM JIUIIO0, ITOAAOIIEE Kal00y, HAMPABIISIET ANEJUIAIIMOHHYIO KAI00y
U KOIMHWHU TpUJIaraeMblXx K HEMl JOKYMEHTOB y4YacTBYIOIIMM B JeJi€ JIMLaM, a KOMHIO KaloObl — B
BBIHECIINI Cy/IeOHBIN aKT CY/I.

Konctutynnonnsiii Cyln KOHCTaTUpPYeT, 4YTO YCTAHOBJIEHHOE BBIIIEYKAa3aHHON CTaThel
TpeOOBaHUE HAIMpPABICHUS alNeJUIAIUOHHON JKaloObl W KOMHMM MpHIaraeMblX K HEW JOKYMEHTOB
y4acTBYIOUIMM B JIel€ JIMaM He SBISETCd CaMOlEeNblo. OTO BBITEKaeT U3 MPUHIUIA
COCTSI3aTeIILHOCTH CYACOHOr0 pa30ouparenbCcTBa U 00ECIICYMBAET BO3MOXKHOCTh Oosee »hdexkTuBHON
OpTraHHU3aINH MPOIECCYATBHOMN 3aIUTHl YYaCTBYIOIIUX B JIEJIE JIHII.

C npyroii croponsl, crarbeir 368 Komekca ycranoBiieHbl TpeOoBaHUSA K (hOpME U COJEPKAHHIO
aneJUIIUOHHON kanoObl. B yacTHOCTH, anmeisuuoHHAs jkajgo0a MoJaeTcs B MUChbMEHHOU (opme,
JOJIKHA OBITh M3JI0’KeHA Pa300pUMBBIM MOYEPKOM Ha apMSHCKOM MIIU JIPYT'OM SI3bIKE C HaJUIeKAIIIM
IIEPEBOJIOM Ha apMSAHCKUH SI3bIK.

[Tomumo 93TOrO, K AameIISIUOHHON Kalobe TpuaralTcs JJ0Ka3aTenbCTBA IO  YILUIATe
roCy/1apCTBEHHOW MOIUINHBI, HAIIPABIECHUS KaJI0Obl YYaCTBYIOIIUM B JIEJI€ JIUIAM, a KOTIUU KanoObl —
B BBIHECIITUH Cy/IeOHBIN aKT CY/I.

YuuteiBas npemxycMorpeHHoe craTheil 367 Komekca TpebGoBaHue 00s3aTeNbHOTO HaNpaBICHUS
ANeJIISIIUOHHON KaI00bl U KOMHIA MPHUJIaraeéMbIX K HEl TOKYMEHTOB yYacTBYIOIIUM B JIeTiE JTUIAM, a
KOMMMM KaloObl — B BBIHECIIMWA CyIEOHBIH aKT Cyd, cTatbedl 368, mocBsIeHHON Qopme
aneJISIIUOHHOMN )Kajlo0bl, YCTAHABIMBAETCS, UTO K jkajo0e Mpujaraiorcs J0Ka3aTelnbCcTBa M0 yIaTe
TOCY/IapCTBEHHOW TMOILINHBI, @ TAK)KE HAMPABIICHUS KAJIOObI YJACTBYIOIIUM B JIeNie JIMIAM, a KOTIHH
XKasoObl — B BEIHECIINN CyZeOHBIN aKT CY/I.

To ectp st TOro, YTOOBI 1aTh XOJI aNeUIALUOHHON anobe, Ba)KHOE 3HAYeHHE MMEIOT yIjiaTa
rOCYJapCTBEHHOM MOIIIUHBI (€CIU JIUI0, MPUHECIIEE KAI00y, HE OCBOOOXKIEHO OT O0S3aHHOCTH I10
yIiaTe TOCYIapCTBEHHOW MOILINHBI), HAMPABICHUE jKal00bl YYaCTBYIOIIUM B JIeJ€ JIUIAM, a TaKXKe
HaTPaBIIEHUE KOTHH KAJIOObI B BEIHECIIHI CYI€OHBII aKT CY/I.

B cnyvasx, xorja 3akoHOM MpeIyCMOTpEHa JbroTa IO YIUIaTe TOCYNapCTBEHHOW MOLUIMHBI, K

aHeHHHHHOHHOﬁ JKanooe npujaaracTcsa ujinu B >Kan06y BKJIIOYACTCA XOHaTaﬁCTBO OTHOCHUTECIIBHO 2TOIO.
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Koncturymmonnsiii Cyji cuuTaeT HEOOXOIMMBIM OTMETUTh, YTO COTVIACHO cTaTthe 2 3akoHa PA
“O rocymapCTBEHHOH TMONUIMHE TOCYyAapCTBeHHas monumHa B PecnyOnmke ApmeHuss — 3TO
YCTaHOBJICHHBIN 3aKOHOM 00s3aTeIbHBIA COOp 32 YCTAHOBJICHHBIE HACTOSAIIUM 3aKOHOM YCIYTH WIH
NEHCTBUS, OOYCIOBJIIGHHBIE  OCYIIECTBICHHEM  TIOJHOMOYHMHA  TOCYHapCTBEHHBIX  OPraHOB,
yIUTAaYMBAEMBIi B TOCYIApCTBEHHBIM OromkeT PecnyOnuku ApmeHus W (WIM) MYHHUIMTATbHBIC
OromKeThl PU3NUECKUMHU U IOPUANYECKUMU JTULAMU .

WNHbIME clOBaMU, yIlaTa TOCYAapCTBEHHOW TMOIUIMHEI SBISIETCS OCHOBAHUEM IMPUHSTHUS CYIOM
ANeJISIIIUOHHON KalloObl K PACCMOTPEHHIO, PACCMOTPEHUS Jiella U BBIHECEHHUS COOTBETCTBYIOIIETO
pemieHus. B aTom acmekTe OOCTOSITENHCTBO YIUIAThl WJIM HEYIUIaThl TOCYJApCTBEHHOM MOLUIMHBI
HEIOCPEJICTBEHHO HE CBSI3aHO C IPABOMEPHBIMU MHTEpECAMH YUaCTBYIOIIUX B JIEJI€ JIUII.

C napyroii croponsl, cornacHo ctathsiM 101 u 109 Konmekca cymeOHBIE pacXoibl COCTOST U3
TOCY/IapCTBEHHOW TMONLIMHBI W JAPYTUX CBSI3aHHBIX C PAaCCMOTPEHHEM JieJla PacXoJ0B, KOTOPHIC
pacmpenensioTcsT MeXAy ~YJYacTBYIOIIMMH B Jlel€ JIMIAMU  IPONOPLUOHATIBHO  pa3Mepy
VIOBIIETBOPEHHBIX HCKOBBIX TpeOoBanuii. Opnako Kouctutynuonnsii Cyn —cudTaer, dTO
ompezieNieHue pa3Mepa rocyJapCTBEHHOM MONUTHHEBI U BKJIIOUYEHUE €€ B CYJCOHbBIE U3JIEPKKH SBISCTCS
OUEBHUJHO TMPEACKA3yeMbIM IMPOLECCOM B COOTBETCTBHM C JICUCTBYIONIMMH IMPAaBOBBIMH
PEeryIUpOBaHUSIMH.

TpeboBanue 00 yBeIOMJICHHH y4YacTBYIOIIMX B JIeJ€ JIMII O pa3Mepe YIUIaYeHHOW MPUHECHINM
KOOy JIMIIOM TOCYNapCTBEHHOW TONUIMHBI M O TPHIOKEHHH K IKAIoOe 10Ka3aTeibCTB,
MOJITBEPKTAIOIINX YBEOMIICHUE, HE MOKET MPEBAIMPOBATH HAJI PABOM JIMIIA HAa CYACOHYIO 3aIUTYy,
CJIEIOBATENbHO, CIIOBOCOYETaHHE ““...0Ka3aTeNIbCTBA. .. HAMPABIEHUS Kal00bl yJaCTBYIOIIUM B Jieje
aunaM...” B ocrapuBaeMoi dactu 5 cratbu 368 Kojekca He JOMKHO TOJKOBATHCS TaKUM 00pa3oM,
YTO HEIPE/ACTaBICHHE YYACTBYIOIIMM B JeJlie JIMIIAM HapsAy C IMOBTOPHO MOJAHHOW 3Kajmo0oid
JIOKA3aTENbCTB OTHOCUTENBHO YIIAThl TOCYNAPCTBEHHOW MONLIMHBI CTAHOBUTCS MPETSITCTBHEM IS
OCYIIIECTBJICHUS IIPaBa Ha IPUHECEHUE aneJUISIIMOHHOM KaT00bl.

45. VYuyurpBai TO OOCTOSTENHCTBO, 4YTO B  OTHOUIGHMM 3asBUTENs  NPUMEHHHO
npeaycMoTpeHHoe myHkToM 1 yactu 1 cratbu 371 Konmekca ocHOBaHMe BO3BpaIleHUS alleUISILIMOHHON
XKaJIoObl, a UMEHHO, He ObUTH cOoOMoIeHbl TpeOoBanus ctathhl 368 Koaekca, Koncturymonnsiit Cya
CUMTaET HEOOXOMMBIM MOTYEPKHYTh, UTO MPEIBAPUTENIbHbIE YCIOBHS BO3BPAIICHUS aeUISILIMOHHOM

KaJ00bl TIO BBIIIEYKa3aHHOMY OCHOBAHUIO, MO CYTH, JIEJISITCS Ha ABE TPYIIIBL:

11



K TEPBOI TpyIIe OTHOCATCS T€ YCJIOBUS, KOTOpPbIE KacaloTcsi TpeOOBaHUi, MPEAbIBIAEMbIX K
conepskanuto xanodbl. CormacHo Kozekcy kanoba oKHA coepKaTh, B YAaCTHOCTH, HAMMEHOBAaHHE
amneJUILIMOHHOTO CyJa, MMeHa (HauMEHOBaHUS) M ajpeca JuIa, IOAAIOUIero >Kaiody, W JIHIL,
Y4YacTBYIOUIMX B JieJie, HAUMEHOBAHHE CyJa, MPOTUB BRIHECEHHOTO KOTOPBIM Cy/e0OHOT0 aKTa MoJaHa
aneJIIMOHHAA JKano0a, HOMep Jiena, roJl, MECSI], YACIO BHIHECEHHSI CYZeOHOro akTa, OCHOBaHUS IS
aneJyIsiuY, a UMEHHO, HapyIIeHUs HOPM MAaTE€pHaIIbHOTO WJIM IPOLECCYyalbHOTO IpaBa, KOTOPHIE
MOTYT HOBIUATH HAa UCXOJ JieNa, 00OCHOBAHMS aIEIUISIIUOHHON kKaloObl OTHOCUTEIBHO HAapyIICHUN
HOPM MaTepHaJbHOTO WJIHM MPOLECCYalbHOTO MpPaBa, YKa3aHHBIX B aNeJULIIMOHHON Xkajlobe, u HX
BJIMSTHUSL Ha MCXOJI JieNa, TpeOOBaHUe NI, TPUHECHIETO kKanoly, a Takke NepedeHb MpHilaraéMbIX K
Kano0e JOKYMEHTOB;

KO BTOPOH TpyHIE OTHOCATCSA IMpenbsBiIseMble K (popMe ameuIsiuOHHOMN >KaloObl YCIOBHS, K
KOTOPBIM, B YHCJIE€ TPOYETO, OTHOCATCS MPHJIaraeMble K jKano0e JOKYMEHTBI.

Cornacno cratbe 368 Koaekca Kk aneuissiuoHHON jKalo0e MpUiIararoTcs:

1) moka3areNbCTBO, MOJATBEPIKAAIOIIEE YIIATY TOCYAapPCTBCHHOM TMOILIHHBI, €CITU 3asBUTEIb HE
OCBOOOXKJICH OT OOSI3aHHOCTH IO YIUIAT€ T'OCYJApCTBEHHOM MONUTMHBI. B ciydasx, Korja 3akOHOM
IOpeyCMOTPEHA JIbroTa MO yIJIaTe TOCYyJapCTBEHHONW NOLUIMHBIL, K amneUIAIMOHHON jxanobe
MpUJIaraeTcs WK B Kano0y BKIIFOUAETCS X01aTallCTBO OTHOCUTEIBHO 3TOTO;

2) JI0Ka3aTebCTBA HAMPABICHHUS JKATOObI yIACTBYIOLIMM B JIEJIC JIHIIAM;

3) HOKa3aTeIbCTBO HANPABICHUS KOMUH KaJOObl B BRIHECIIHMIA CYACOHBIH aKT Cy/I;

4) NOKyMEHT K IOJAINUCAHHOHN MpEICTaBUTENEeM XKajlo0e, MOATBEPKIAIOIINI ero MOJIHOMOYHE,

€CJIU B JIeJie OTCYTCTBYET JOBEPEHHOCTB;

5) wuHBbIe XOAaTalCTBa JIMIIA, TOJAIOIIETO Kalo0y.

Koncrurynunonnsiii Cysi KOHCTaTHPYET, YTO BBIIICYTIOMSHYTHIMU PABOBBIMH PETYIMPOBAHUSMHU
HE TMPEeIyCMOTPEHO NpsMoe TpeOOBaHWE O HANpaBICHWU YYACTBYIOIIMM B Jiejle JIMIaM
JI0Ka3aTeNbCTBA, MOITBEPKIAIOLIETO YIIIaTy TOCYJapCTBEHHOMN MOLIUIMHBIL.

OO0s13aHHOCTD HaIpaBJIEHUSI YYaCTBYIOIIMM B JeJie JIMLaM JI0Ka3aTelbCTBa, MOATBEPHKAAIOIIETO
yIJIaTy rocylapCTBEHHOHN IMOIUIMHBI, B KAYeCTBE MPHIIAragMoro K >kajode JTOKYMEHTa BBITEKACT U3
NOJIOKEHHUS, ycTaHoBIeHHOTO yacThio 1 crathu 367 Konekca (ITopsaok nmpuHeceHus aneuisuoHHON
JKajo0bl), COTIIACHO KOTOPOMY “JIMIT0, MOJAIoIIee Kajlo0y, HampaBisIeT aneJUIAIUOHHYIO KaJlo0y U
KONUU TNpUJIaraeéMbIX K HEW JOKYMEHTOB YYacTBYIOIIMM B Jelie JIUIaM, a KOIMHUIO >Kalo0bl — B

BBIHECIINI CyJeOHBIN aKT Cya .
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Konctutynuonssiii Cyq cUMTaET, 4TO MPU MOBTOPHOM IMOJIauye BO3BPAIICHHOW aleISIMOHHON
KaJIo0Obl OCIIApUBAEMBbIE 0 HACTOALIEMY eIy MOJIOKEHUS HE JOJKHBI TOJKOBAaThCS OYKBAJIbHO,
JMIIAst TUII0 BO3MOXXHOCTH OCYILIECTBIICHUS IpaBa Ha IPUHECEHUE aNeIUISIIUOHHON KaJI00bI.

4.6. B cBa3u ¢ ocnapuBaeMbiMu ToJoxeHUsMU KoHctutynumonnslii Cya CUMTaeT, uyToO
MEXaHHU3MBI, CBS3aHHBIE C MOBTOPHO IOJAHHON ameUISIIMOHHOM >XKano00i, HE MOJDKHBI H3JIUIIHE
oOpemeHsTh JUL. B 3TOM acmekTe B paMkKax HACTOSIIEro Jieja MPUMEHHUMO TaKXkKe IMOJIOKEHHeE,
BelpaskeHHOe B IlocranoBnenun Koncrutynmonnoro Cyma ot 18 ampens 2017 roma ITKC-1363,
COTJIaCHO KOTOpoMYy “... Korja BeisiBiIeHHbIe KaccanronusiM Cy/1oM HEIOCTATKH HE KacaroTCs TEKCTa
KAacCallMOHHON KasloObl, TpeOOBaHWE HAMpaBIEHUS JJO0KAa3aTeIbCTB O IOBTOPHOM HAalpaBiICHUU
YYacTBYIOUIMM B JIeJie JIMLIAaM U B CY/, pPacCCMaTPUBAIOLIUII J1€710, B COOTBETCTBUHU C YaCThIO 5 CTaTbhU
231 Kopekca uznuinHe oOpeMeHseT He TOJIBKO 3asBUTENS], HO M COOTBETCTBYIOIINE CTOPOHBI, KOTOpBIE
OyAyT BBIHYXJEHBI MOBTOPHO M3YYHUTh TO ke camoe 3asBieHue. C 3TOW TOYKM 3peHHus Iociie
BO3BpAlllCHUs TMOBTOPHOE HaIpaBJIEHWE CTOPOHAM KOIWHU MOBTOPHO MOJAHHOM KalloObl C TEM Ke
TEKCTOM HE BBITEKAET U3 MPEAyCMOTPeHHOTro NyHKTOM 1 ctathu 61 Konctutynuu PA npaBa nuna Ha

3 PEeKTUBHYIO CyAeOHYIO 3alUTY U HE MpeciielyeT HUKAKO MpaBOMEpHOM 1enn”.

Hcxons u3 pe3ynbTaToB pacCMOTPEHHUS JIeNia U MPUHUMAs 3a OCHOBaHUE MYyHKT 1 cratbu 168,
nyHkT 8 wactu 1 crateu 169, crateto 170 KonctuTymuu, a Ttakxe cratbu 63, 64 u 69
Koncturyuuonnoro 3akona  “O  Konctutyunmonnom  Cyne”,  Koncrurymuonusii  Cyn

INOCTAHOBWUJI:

1. Yacte 5 crateu 368 ['pakgaHCKOro MPOIECCYaIbHOTO KOJEKCAa COOTBETCTBYET
KoHcTuTyniun B TakoM TOJIKOBaHHMM, COIVIACHO KOTOPOMY IpH IOBTOPHOM MOJade BO3BpAlLlEHHOW
amneJUIALIMOHHOM ’kaloObl HAa OCHOBaHMM €€ HECOOTBETCTBUS (opMe U  COJACPKAHUIO HET
HEOOXOJUMOCTH B TIOBTOPHOM HAIPaBICHHUU JIOKA3aTEIbCTBA, MOJATBEPKIAIOIIETO  YIJIaTy
rOCyIapCTBEHHOW TMONIIMHBL, a TaKXKe KOMHUU KaJIoObl YYacTBYIOIIMM B Jele JHIaM U B
paccMaTpUBAIOLIHA JIENI0 CYy/[, €CIIH B alleJUIILIMOHHYIO JKalo0y N3MEHEHUS! HE BHOCUJIHCh.

2. Yactp 5 crarbu 371 I'pakaaHCKOTO NPOLECCYANbHOTO KOJEKCA B YacTU MOJOXKCHHUS
“...HapylIeHHW B TIOBTOPHO TIPEACTABICHHOW AaNeJUIAIMOHHON Jkajobe...” COOTBETCTBYET

KoHcTuTyuu B TakoM TOJIKOBAHHHU, COTJIACHO KOTOPOMY HapyUIEHHS B MOBTOPHO MPEICTABICHHOM

’Kaj00e OTHOCITCS K YKa3aHHbIM CYJIOM U HCUCITPABJIICHHBIM HAPYIICHUAM.
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3. Ha ocnoBanun wactu 10 crareu 69 Konctutynuonnoro 3akoHa “O KoHCTHTYIHMOHHOM
Cyne” BBIHECCHHBIM B OTHOIIIEHUHU 3asiBUTENSI OKOHYATEIBHBIA CyI€OHBIN aKT MOJJICKHUT MIEPECMOTPY
B YCTaHOBJICHHOM 3aKOHOM TIOpSIJIKE HA OCHOBAaHMM HOBOT'O OOCTOSATENHCTBA, TaK KaK YacTh 5 CTaTbU
368 u yacth 5 crarbu 371 I'pa’kIaHCKOTO MpOLIECCYATbHOTO KOJIEKCa IMPHUMEHEHBl B OTHOIIEHUU
3asgBUTENS B TOJKOBAHUU, OTIIMYHOM OT KOHCTUTYIIMOHHO-TIPABOBOTO COJIEP>KaHUS, PACKPBITOTO B 1 U
2 MyHKTaX PE30JIIOTUBHON YyacTh HacTosero [loctanoBnenus.

4. Cornacho vactu 2 ctarbu 170 Koncturynuu Hacrosiee IloctaHOBIIEHHE OKOHUYATENBHO U

BCTYIIACT B CUJIY C MOMCHTA OHYG.HI/IKOBaHI/I}I.

MPEJACEJATEJbCTBYIOIIUIA I. TOBMACSIH

24 centsa6ps 2019 rona
[IKC-1477

[TepeBox crenan U3AATEILCKO-TIEPEBOTIECKUM OTIEIIOM

Koncturymmonnoro cyna Pecrryonmuku ApMmenwst
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