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ÂÑÒÓÏÈÒÅËÜÍÛÅ ÑËÎÂÀ 

OPENING SPEECHES

ÃÀÃÈÊ  ÀÐÓÒÞÍßÍ
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà
Ðåñïóáëèêè Àðìåíèÿ, 
äîêòîð þðèäè÷åñêèõ íàóê, ïðîôåññîð

Óâàæàåìûå ó÷àñòíèêè ìåæäóíàðîäíîé êîíôåðåíöèè!

Óâàæàåìûå ãîñòè!

Ïðèâåòñòâóþ âñåõ ó÷àñòíèêîâ Äåâÿòîé ìåæäóíàðîäíîé êîíôåðåíöèè
ïî àêòóàëüíûì ïðîáëåìàì êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Áëàãîäàðþ
Âàñ, ÷òî ñî÷ëè âîçìîæíûì è íàøëè âðåìÿ äëÿ ó÷àñòèÿ â ðàáîòå äàí-
íîãî ôîðóìà. 

Â Äåâÿòîé Åðåâàíñêîé ìåæäóíàðîäíîé êîíôåðåíöèè ïðèíèìàþò ó÷à-
ñòèå ïðåäñòàâèòåëè èç Ôðàíöèè, Ðîññèéñêîé Ôåäåðàöèè, Ïîðòóãà-
ëèè, Óêðàèíû, Ïîëüøè, ×åõèè, Ñëîâàêèè, Áîëãàðèè, Ãðåöèè, Âåíãðèè,
Ðóìûíèè, Ëèòâû, Ìîëäîâû, Ðåñïóáëèêè Áåëàðóñü, Ìàêåäîíèè, Òàä-
æèêèñòàíà è Àðìåíèè, à òàêæå ñóäüè Åâðîïåéñêîãî ñóäà ïî ïðàâàì
÷åëîâåêà è ÷ëåíû Åâðîïåéñêîé êîìèññèè Ñîâåòà Åâðîïû “Äåìîêðà-
òèÿ ÷åðåç ïðàâî”. Ìû î÷åíü ðàäû, ÷òî ñðåäè íàñ íàõîäèòñÿ ñåêðåòàðü
Âåíåöèàíñêîé êîìèññèè Ñîâåòà Åâðîïû ãîñïîäèí Äæîàííè Áóêè-
êèþ, êîòîðûé âíîñèò áîëüøîé âêëàä â óêðåïëåíèå ìåæäóíàðîäíîãî
ñîòðóäíè÷åñòâà êîíñòèòóöèîííûõ ñóäîâ. Ìû ïðèâåòñòâóåì ýêñ-ïðåä-
ñåäàòåëÿ Êîíñòèòóöèîííîãî Ñóäà Àíäîððû, ÷ëåíà Âåíåöèàíñêîé êî-
ìèññèè ãîñïîäèíà Ôðàíñóà Ëþøåðà è áûâøåãî ÷ëåíà Êîíñòèòóöèîí-
íîãî Ñóäà Ïîðòóãàëèè, ïðîôåññîðà Õîñå äå Ñóçà ý Áðèòî, êîòîðûå
ëþáåçíî ñîãëàñèëèñü ïðèíÿòü ó÷àñòèå â ïðåäñòîÿùèõ îáñóæäåíèÿõ.
Èç Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà â êîíôåðåíöèè ïðèíèìà-
þò ó÷àñòèå ñóäüÿ Àíäðàñ Áàêà è íàøà êîëëåãà, ãîñïîæà Àëüâèíà Ãþ-
ëóìÿí, êîòîðûì òàêæå âûðàæàåì íàøó ïðèçíàòåëüíîñòü.  

Ïîçâîëüòå ïðåäñòàâèòü Âàì òàêæå äðóãèõ ó÷àñòíèêîâ íàøåé Êîíôåðåí-
öèè: ãîñïîäèí Çîðüêèí – Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ðîñ-
ñèéñêîé Ôåäåðàöèè; ãîñïîäèí Ñåëèâîí – Ïðåäñåäàòåëü Êîíñòèòóöèîí-
íîãî Ñóäà Óêðàèíû - ïðåäñòàâèë äîêëàä; ãîñïîæà Ëèëÿíà Èíãèëèöîâà-
Ðèñòîâà - Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ìàêåäîíèè, ãîñïîæà
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Âåðà Ìàðêîâà è ãîñïîäèí Ìàõìóä Þñóô - ÷ëåíû Êîíñòèòóöèîííîãî
Ñóäà Ìàêåäîíèè; ãîñïîæà Âàãíåðîâà - çàìåñòèòåëü Ïðåäñåäàòåëÿ Êîí-
ñòèòóöèîííîãî Ñóäà ×åõèè; ãîñïîäèí Àáðàìàâè÷óñ è ãîñïîäèí Ïðàïè-
åñòèñ - ñóäüè Êîíñòèòóöèîííîãî Ñóäà Ëèòâû; ãîñïîäèí Ïüåð Æîêñ -
÷ëåí Êîíñòèòóöèîííîãî Ñîâåòà Ôðàíöèè; ãîñïîæà Íèêà-Ìàíóêÿí -
÷ëåí Âåðõîâíîãî ñóäà Ãðåöèè; ãîñïîäèí Àáäóëëîåâ è ãîñïîæà Êàìèëî-
âà - ñóäüè Êîíñòèòóöèîííîãî Ñóäà Òàäæèêèñòàíà; ãîñïîäèí Äîáðèê -
÷ëåí Êîíñòèòóöèîííîãî Ñóäà Ñëîâàêèè; ãîñïîäèí Ãðóåâ - ñóäüÿ Êîí-
ñòèòóöèîííîãî Ñóäà Áîëãàðèè. Êîíñòèòóöèîííûé Ñóä Ìîëäîâû ïðåä-
ñòàâëÿåò ãîñïîæà ßíó÷åíêî. Èç Êîíñòèòóöèîííîãî Ñóäà Âåíãðèè äî-
êëàä ïðåäñòàâèë ÷ëåí Êîíñòèòóöèîííîãî Ñóäà ãîñïîäèí Èøòâàí Áàäæè.
Èç Êîíñòèòóöèîííîãî Ñóäà Ðóìûíèè ïðèñóòñòâóþò ãîñïîäèí Ãàáîð
Êîöçîêàð è ãåíåðàëüíûé ñåêðåòàðü ãîñïîæà Ðîêñàíäðà Ñàáàðåàíó; èç
Êîíñòèòóöèîííîãî Òðèáóíàëà Ïîëüøè - ñóäüÿ ãîñïîäèí Ñòåïèí.  

Ïðèâåòñòâóåì òàêæå ïðåäñòàâèòåëÿ Ñåêðåòàðèàòà Âåíåöèàíñêîé êî-
ìèññèè ãîñïîæó Òàòüÿíó Ìûøåëîâó, êîòîðàÿ èìååò áîëüøóþ çàñëó-
ãó â îðãàíèçàöèè äàííîé Êîíôåðåíöèè. 

Óâàæàåìûå êîëëåãè!

Ìû óâåðåíû, ÷òî ñòîëü ïðåäñòàâèòåëüíîå ó÷àñòèå â ðàáîòå Êîíôå-
ðåíöèè, ïðåäñòàâëåííûå äîêëàäû, ñîîáùåíèÿ è ïðåäñòîÿùèå îáñóæ-
äåíèÿ âíåñóò ñóùåñòâåííûé âêëàä â îáîáùåíèå òåîðåòèêî-ìåòîäîëî-
ãè÷åñêèõ è ïðàâîïðèìåíèòåëüíûõ àñïåêòîâ, ñâÿçàííûõ ñ òîëêîâàíè-
åì è ïðèìåíåíèåì êîíñòèòóöèîííîãî ïðèíöèïà âåðõîâåíñòâà ïðàâà.
Îáåñïå÷åíèå âåðõîâåíñòâà Êîíñòèòóöèè, ïîñëåäîâàòåëüíàÿ ðåàëèçà-
öèÿ â îáùåñòâåííîé ïðàêòèêå áàçîâûõ ïðèíöèïîâ ïðàâîâîãî ãîñó-
äàðñòâà è îñíîâîïîëàãàþùèõ êîíñòèòóöèîííûõ öåííîñòåé, ïðåæäå
âñåãî, ïðåäïîëàãàþò íàëè÷èå êîíñòèòóöèîííî óñòàíîâëåííûõ è íà-
äåæíî ðåàëèçóåìûõ ãàðàíòèé çàùèòû ïðàâ ÷åëîâåêà. Â êàæäîì ñâî-
åì ðåøåíèè êîíñòèòóöèîííûå ñóäû, êàê ïðàâèëî, â ïåðâóþ î÷åðåäü,
îòâå÷àþò íà âîïðîñû: íàñêîëüêî çàùèùåíû ïðàâà è ñâîáîäû ÷åëîâå-
êà è íàñêîëüêî ó÷òåíû ïðè ýòîì òðåáîâàíèÿ êîíêðåòíûõ êîíñòèòóöè-
îííûõ ïîëîæåíèé è ïðèíöèïîâ ìåæäóíàðîäíîãî ïðàâà? Ïðè âûðà-
áîòêå ñâîåé ïðàâîâîé ïîçèöèè êîíñòèòóöèîííûå ñóäû âñåãäà ñòàëêè-
âàþòñÿ ñ íåîáõîäèìîñòüþ îïðåäåëåíèÿ ÷åòêèõ ïîçèöèé ïî îáåñïå÷å-
íèþ âåðõîâåíñòâà ïðàâà. Îáîáùåíèå îïûòà â ýòîé îáëàñòè, âûðàáîò-
êà îáùèõ ïîçèöèé è ïîäõîäîâ èìåþò êðàåóãîëüíîå çíà÷åíèå, â ïåð-
âóþ î÷åðåäü, äëÿ ñòðàí íîâîé äåìîêðàòèè.

Â ñâîåì äîêëàäå ÿ íàìåðåí ïðåäñòàâèòü íà îáñóæäåíèå íåêîòîðûå òå-
çèñû, ñâÿçàííûå ñ òîëêîâàíèåì è ïðèìåíåíèåì ïðèíöèïà âåðõîâåí-
ñòâà ïðàâà îðãàíàìè êîíñòèòóöèîííîé þñòèöèè. Õî÷ó çäåñü òîëüêî
ïîä÷åðêíóòü, ÷òî ìû èìååì äåëî ñ èñõîäíîé ìàòåðèåé, ñ ïðîáëåìîé
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Èñèñòåìîîáðàçóþùåãî, ìèðîâîççðåí÷åñêîãî çíà÷åíèÿ, è íàäåþñü, ÷òî
âñå ïðèñóòñòâóþùèå áóäóò ïðèíèìàòü àêòèâíîå ó÷àñòèå â ïðåíèÿõ.

ß óâåðåí, ÷òî íàøè îáñóæäåíèÿ, îçíàêîìëåíèå ñ îãðîìíåéøèì îïû-
òîì Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà, à òàêæå ñ áîãàòûì ïðàê-
òè÷åñêèì îïûòîì ìíîãèõ êîíñòèòóöèîííûõ ñóäîâ â âûðàáîòêå ñâî-
èõ äîêòðèíàëüíûõ ïîäõîäîâ ê ïðèíöèïó âåðõîâåíñòâà ïðàâà, áóäóò
èìåòü íå òîëüêî îáùåå ïîçíàâàòåëüíîå çíà÷åíèå, íî è âíåñóò ñóùå-
ñòâåííûé âêëàä â ðàçâèòèå òåîðèè è ïðàêòèêè êîíñòèòóöèîííîãî
ïðàâîñóäèÿ. 

Óâàæàåìûå äàìû è ãîñïîäà!

Â ðàáîòå Äåâÿòîé Åðåâàíñêîé ìåæäóíàðîäíîé êîíôåðåíöèè èç Àðìå-
íèè ïðèíèìàþò ó÷àñòèå: Ïðåäñåäàòåëü Íàöèîíàëüíîãî Ñîáðàíèÿ Àð-
ìåíèè, äîêòîð þðèäè÷åñêèõ íàóê ã-í Àðòóð Áàãäàñàðÿí; ìèíèñòð þñ-
òèöèè ã-í Äàâèä Àðóòþíÿí; Ïðåäñåäàòåëü Êàññàöèîííîãî Ñóäà ã-í Ãå-
íðèê Äàíèåëÿí; Ãåíåðàëüíûé ïðîêóðîð Àðìåíèè ã-í Àãâàí Îâñåïÿí;
ïðåäñåäàòåëü Ñîþçà þðèñòîâ Àðìåíèè, äåêàí þðèäè÷åñêîãî ôàêóëüòå-
òà ÅðÃÓ ã-í Ãàãèê Êàçèíÿí; ÷ëåíû Êîíñòèòóöèîííîãî Ñóäà ÐÀ; äåïóòà-
òû; ñóäüè Êàññàöèîííîãî, àïåëëÿöèîííûõ, ýêîíîìè÷åñêîãî ñóäîâ; àä-
âîêàòû; íàó÷íûå ðàáîòíèêè; ïðåäñòàâèòåëè îáùåñòâåííûõ îðãàíèçà-
öèé; æóðíàëèñòû.

Ïîçâîëüòå åùå ðàç ïîáëàãîäàðèòü âñåõ âàñ çà ó÷àñòèå â ðàáîòå ìåæ-
äóíàðîäíîé Êîíôåðåíöèè è ïðåäîñòàâèòü ñëîâî ãîñïîäèíó Àðòóðó
Áàãäàñàðÿíó – Ïðåäñåäàòåëþ Íàöèîíàëüíîãî Ñîáðàíèÿ ÐÀ. 

GAGIK  HARUTYUNYAN
President of the Constitutional Court 
of the Republic of Armenia,
Doctor of law, Professor

Dear participants of the International Conference!

Dear guests!

I welcome all the participants of the 9th Yerevan International Conference
on the actual problems of constitutional justice. I thank you for finding
time to participate in the work of this forum.

The representatives from France, the Russian Federation, Portugal, Ukraine,
Poland, Czech Republic, Slovak Republic, Bulgaria, Greece, Hungary,
Romania, Lithuania, Moldova, Belarus, Macedonia, Tajikistan and Armenia,



as well as judges of the European Court of Human Rights and members of
the European Commission of the Council of Europe “For Democracy
Through Law” are taking part in the 9th Yerevan International Conference.
We are very glad that Mr. Gianni Buquicchio, Secretary General of the
Venice Commission is present at this Conference; Mr. Buquicchio has made
huge contribution in the strengthening of the international co-operation of
constitutional courts. We welcome Mr. Francois Luchaire, the president of
the Constitutional Court of Andorra, the member of the Venice
Commission, and Mr. Jose de Sousa e Brito, the former member of the
Constitutional Court of Portugal, who delightfully accepted the invitation to
participate in the further discussions. Judge Andras Baka from the European
Court of Human Rights and our colleague Mrs. Alvina Gyulumyan, who we
also express our gratefulness, are also taking part in the Conference. 

Let me, introduce you the other participants of our Conference: Mr. Valery
Zorkin, President of the Constitutional Court of the Russian Federation,
Mr. Nikolai Selivon, President of the Constitutional Court of Ukraine, Mrs.
Liljana Ingilizova-Ristova, President of the Constitutional Court of
Macedonia, Mrs. Vera Markova, and Mr. Mahmut Jusufi, Members of the
Constitutional Court of Macedonia, Mrs. Eliska Wagnerov, Deputy Chief
Justice of the Constitutional Court of Czech Republic, Mr. Abramavicius
and Mr. Prapiestis, Judges of the Constitutional Court of Lithuania, Mr.
Pierre Joxe, Member of the Constitutional Council of France, Mrs.
Evangelia Nika-Manoukian, Judge of the Supreme Court of Greece, Mr.
Abdulloev and Mrs. Khursheda Kamilova, Judge of the Constitutional
Court of Tajikistan, Mr. Lubomir Dobrik, Judge of the Constitutional Court
of Slovakia, Mr. Lasar Gruev, Professor, Judge of the Constitutional Court
of Bulgaria, Mrs. Alina Yanuchenko, Judge of the Constitutional Court of
Moldova. Mr. Istvan Baji from the Constitutional Court of Hungary repre-
sented the report. Mr. Gabor Kozsokar from the Constitutional Court of
Romania and Mrs. Ruxandra Sabareanu, Mr. Stepien from the
Constitutional Court of Portugal are present. 

We also welcome the representative of the Venice Commission Mrs.
Tatyana Mychelova, who has a great merit in the organization of this
Conference.

Dear colleagues!

We are sure that such a representative participation in the work of the
Conference, the reports, messages and further discussions will bring the
essential contribution into summarization of theoretical and methodologi-
cal and law-implementing aspects, connected with interpretation and
implementation of the constitutional principle of supremacy of law. The
guaranty of the supremacy of the Constitution, consecutive realization of
fundamental principle of rule of law of state and basic constitutional val-
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ues in the social practice, first of all, suppose the presence of the consti-
tutionally established and reliably realized guarantees of the human rights
protection. As a rule, first of all, of the every decision constitutional courts,
answer to the questions ase: to what extent human rights and freedoms are
protected and to what extent demands of concrete constitutional provisions
are taken into consideration. In the process development of there legal
position, constitutional courts face the necessity on defining clear positions
on guaranteeing the supremacy of law. Summarization of the experience in
this field, development of common positions and approaches have pivotal
significance, and first of all, for the countries of new democracy.

In my report I intend to present some theses, connected with the interpre-
tation and implementation of the principle of supremacy of law by the
organs of constitutional justice. I would only like to underline, that we work
with initial material, with problem of system-forming, outlook significance,
and I hope that all participants will actively take part in the debates.

I am confident that our discussions, the acknowledgement of the huge
experience of the European Court of Human Rights, as well as the valu-
able practical experience of many constitutional courts in the development
of its doctrinal approaches toward the principle of supremacy of law will
not only have common cognitive significance, but also contribution essen-
tial to the development of the theory and practice of constitutional justice.  

Dear ladies and gentlemen!

Mr. Arthur Baghdasaryan, Doctor of law, President of the National
Assembly of the Republic of Armenia, Mr. David Harutyunyan, Minister of
Justice, Mr. Henrik Danielyan, President of the Court of Cassation, Mr.
Aghvan Hovsepyan, General prosecutor of the Republic of Armenia, Mr.
Gagik Ghazinyan, President of the Armenian Bar Association, Dean of the
Law Faculty of the Yerevan State University, Members of the
Constitutional Court, parliamentarians, Judges of Cassation, Appeal and
Arbitrage Courts, advocates, scientists, representatives of NGO-s, journal-
ists will take part in the 9th International Yerevan Conference.

Let me again thank all of you for the participation in the work of the
International Conference and to ask Mr. Baghdasaryan, President of the
National Assembly of the Republic of Armenia to take the floor.
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ÀÐÒÓÐ  ÁÀÃÄÀÑÀÐßÍ
Ïðåäñåäàòåëü Íàöèîíàëüíîãî Ñîáðàíèÿ
Ðåñïóáëèêè Àðìåíèÿ,
äîêòîð þðèäè÷åñêèõ íàóê

Óâàæàåìûå ãîñòè!

Óâàæàåìûå ó÷àñòíèêè ìåæäóíàðîäíîé êîíôåðåíöèè!

Ïîçâîëüòå  îò èìåíè Íàöèîíàëüíîãî Ñîáðàíèÿ Ðåñïóáëèêè Àðìåíèÿ
ïðèâåòñòâîâàòü ó÷àñòíèêîâ IX Åðåâàíñêîé ìåæäóíàðîäíîé êîíôå-
ðåíöèè è ñ óäîâîëüñòâèåì êîíñòàòèðîâàòü, ÷òî áëàãîäàðÿ ïîñëåäîâà-
òåëüíîé ðàáîòå Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ, à òàê-
æå â ðåçóëüòàòå ñòîëü æå ïîñëåäîâàòåëüíîé äåÿòåëüíîñòè ìåæäóíà-
ðîäíûõ è åâðîïåéñêèõ îðãàíèçàöèé óæå ñòàëî òðàäèöèåé ïåðèîäè-
÷åñêîå ïðîâåäåíèå â Åðåâàíå òàêèõ ìåæäóíàðîäíûõ êîíôåðåíöèé è
îáñóæäåíèå âàæíûõ çàäà÷, ïîñâÿùåííûõ àêòóàëüíûì ïðîáëåìàì
êîíñòèòóöèîííîãî ïðàâîñóäèÿ. 

Õî÷ó îòìåòèòü, ÷òî äëÿ ñòðàí ìîëîäîé äåìîêðàòèè ïîäîáíûå îáñóæ-
äåíèÿ èìåþò âàæíîå è ñòåðæíåâîå çíà÷åíèå, ïîñêîëüêó â ëþáîì ñëó-
÷àå îáìåí îïûòîì, îáùåíèå, ñòîëêíîâåíèå ìíåíèé è èõ ñîïîñòàâëå-
íèå äàþò íàì âîçìîæíîñòü ñîñòàâèòü áîëåå öåëîñòíîå ïðåäñòàâëåíèå
î ñóùåñòâóþùèõ â îáëàñòè êîíñòèòóöèîííîãî ïðàâà ïðîáëåìàõ.

Óâàæàåìûå ó÷àñòíèêè Êîíôåðåíöèè, ñåãîäíÿ Ðåñïóáëèêà Àðìåíèÿ
íàõîäèòñÿ â ïðîöåññå êîíñòèòóöèîííûõ ïðåîáðàçîâàíèé. Ýòà Êîí-
ôåðåíöèÿ î÷åíü âàæíà äëÿ íàøåé ñòðàíû, òàê êàê íà áóäóùèé ãîä
ìû ïëàíèðóåì ïðîâåäåíèå êîíñòèòóöèîííûõ ðåôîðì. Â ñâÿçè ñ ýòèì
ïðîáëåìà âåðõîâåíñòâà ïðàâà è ñ òî÷êè çðåíèÿ Êîíñòèòóöèè, è â
ïëàíå ñîçäàíèÿ ïðàâîâîãî ãîñóäàðñòâà èìååò àêòóàëüíîå çíà÷åíèå.
Äóìàþ, ÷òî è îáñóæäåíèÿ, è ïðåäñòàâëåííûå íà íàøåé Êîíôåðåí-
öèè äîêëàäû, êîòîðûå â ïîñëåäñòâèè áóäóò îïóáëèêîâàíû, ìîãóò
ñòàòü áîãàòûì ìàòåðèàëîì äëÿ íàøåé äàëüíåéøåé äåÿòåëüíîñòè.

Õî÷ó âûðàçèòü óâåðåííîñòü, ÷òî íàñòîÿùàÿ Êîíôåðåíöèÿ áóäåò
ñòîëü æå ïîëåçíà òàêæå äëÿ äðóãèõ êîíñòèòóöèîííûõ ñóäîâ è ïðàâî-
âûõ ñòðóêòóð. 

Óâàæàåìûå êîëëåãè, ïîçâîëüòå åùå ðàç ïðèâåòñòâîâàòü è îò èìåíè
Íàöèîíàëüíîãî Ñîáðàíèÿ âûðàçèòü áëàãîäàðíîñòü Âåíåöèàíñêîé êî-
ìèññèè Ñîâåòà Åâðîïû è âñåì ìåæäóíàðîäíûì îðãàíèçàöèÿì, êîòî-
ðûå ñîäåéñòâîâàëè îðãàíèçàöèè IX Åðåâàíñêîé ìåæäóíàðîäíîé êîí-
ôåðåíöèè, è ïîæåëàòü åé ïëîäîòâîðíîé ðàáîòû 
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ARTUR  BAGHDASARYAN
The Chairman of the National Assembly 
of the Republic of Armenia
Doctor of Law Sciences

Dear Gentlemen,

Dear Chairman of the International Conference,

I would like to greet the members of the IX International Conference
from the name of the National Assembly of Armenia and state the fact
that as the result of the productive work of the Constitutional Court of
RA and the activities of the International and European organizations in
Yerevan, it has become a tradition to organize annual Conferences to
discuss the contemporary constitutional issues. I would also like to state
that such discussions, the exchange of experience, cooperation, disputes
and discussions are of high importance and give a chance to understand
the main problems in the sphere of the constitutional law in the coun-
tries of young democracies. 

Dear participants,

Today the Republic of Armenia is facing constitutional reforms. This dis-
cussion is more important for our country as next year we are planing
to carry out constitutional reforms. So, from the point of view of the
Constitution and for building the law ruled state, the rule of law is
essential. I think that the discussions and the reports when later printed
shall become real help for our later work.

I am sure that the work of the conference will be useful also for the other
constitutional courts and judicial structures.

Dear colleagues,

Let me once again greet the participants of the international conference
from the name of the National Assembly and thank the Venice
Commission of the European Council for the aid in the organization of
this international conference and wish you productive work.
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ANDRAS  BAKA
Judge of the European Court 
of Human Rights

Dear President, ladies and gentlemen, dear guests,

I am greatly honoured to take part in the 9th International Conference,
organized by the Constitutional Court of the Republic of Armenia and the
Venice Commission. I am pleased to have been invited and have the
opportunity to represent the European Court of Human Rights and its
President on this occasion. 

The European Court of Human Rights has always paid great attention to
its relations with superior national courts and, in particular, supreme and
constitutional courts, like yours, Mr. President. The Strasbourg Court is
an international judicial body which sets common legal standards, and
defines legal orders of contacting states, standards, which influence and
shape domestic law and practice in areas such as criminal and constitu-
tional law, the administration of justice in criminal, civil, and administra-
tive matters, family law, property law, media law. Over the years and
through the case law of the Court, the European Convention on Human
Rights has become deeply cultivated in the legal and moral fabric of soci-
ety of the Council of Europe states; and the same process is well under-
vein in new member states. 

From its earliest judgments the Court has recognized the subsidiary char-
acter of the Convention system, which is preliminary for the national
authorities and particularly the national judicial authorities to secure the
rights, ensured in the Convention. This is, of course, the main burden of
the supreme and constitutional courts, which the European Court sees as
forming a partnership within the system of the protection, set up by the
Convention. This is not only a practical necessity in the conventional
community, which now extends to 45 contracting states and combines the
population of 800 millions; it is also necessary element inherent in the
nature of international jurisdiction that applies to domestic states that
respect the rule of law. The international judge allows some difference in
decisions, made by the national domestic institutions in full compliance
with the rule of law and, although, the difference will never exclude the
international review completely, it will call for some measure for judicial
self-restrict in international level. I strongly believe, Mr. President, that
the essential role has to be played at national level by the national supe-
rior courts, like yours. That is why professional meetings, conferences
such as the present one, are very important. 

12

A
N

D
R
A
S 

B
A
K

A
. 
E
U

R
O

P
E
A
N

 C
O

U
R
T
 O

F
 H

U
M

A
N

 R
IG

H
T
S



13

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

ÈThe Convention is an international treaty, the vocation of which has to
be applied at national level by the national judges like you, your col-
leges, Mr. President, not as a foreign instrument, introducing into the
domestic system, but as a part of the system.

Thank you very much for the invitation again and all the benefit to all of
us for very fruitful and useful conference.

ÀÍÄÐÀÑ ÁÀÊÀ
Ñóäüÿ Åâðîïåéñêîãî ñóäà 
ïî ïðàâàì ÷åëîâåêà

Äàìû è ãîñïîäà, ãîñïîäèí Ïðåäñåäàòåëü, óâàæàåìûå ñóäüè! ß áû õî-
òåë âûðàçèòü áëàãîäàðíîñòü çà îêàçàííóþ ìíå ÷åñòü ó÷àñòâîâàòü â IX
Åðåâàíñêîé ìåæäóíàðîäíîé êîíôåðåíöèè, îðãàíèçîâàííîé Êîíñòè-
òóöèîííûì Ñóäîì ÐÀ è Âåíåöèàíñêîé êîìèññèåé. Äëÿ ìåíÿ áîëüøàÿ
÷åñòü ïðåäñòàâëÿòü Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà è åãî Ïðåä-
ñåäàòåëÿ. Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà âñåãäà ïðèäàâàë îã-
ðîìíîå çíà÷åíèå ñâîèì îòíîøåíèÿì ñ âåðõîâíûìè è êîíñòèòóöèîí-
íûìè ñóäàìè ñòðàí-÷ëåíîâ Ñîâåòà Åâðîïû, òàêèõ êàê Âàø ñóä, ãîñïî-
äèí Ïðåäñåäàòåëü. Ñóä â Ñòðàñáóðãå – ýòî ìåæäóíàðîäíàÿ ñóäåáíàÿ
èíñòàíöèÿ, êîòîðàÿ ðàçðàáàòûâàåò îáùèå ñòàíäàðòû, îïðåäåëÿþùèå
ïðàâîâûå ñèñòåìû ñòðàí-÷ëåíîâ Ñîâåòà Åâðîïû, êîòîðûå òàêæå ÿâ-
ëÿþòñÿ ôîðìîîáðàçóþùèìè äëÿ íàöèîíàëüíûõ êîíñòèòóöèîííûõ, àä-
ìèíèñòðàòèâíûõ, ãðàæäàíñêèõ, óãîëîâíûõ, ñåìåéíûõ è ïðî÷èõ ïðà-
âîîòíîøåíèé.

Ñ òå÷åíèåì âðåìåíè Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà âñå áîëü-
øå âîâëåêàåòñÿ â îáùåñòâåííûå ïðîöåññû âñåõ ñòðàí-÷ëåíîâ Ñîâåòà
Åâðîïû. Ýòîò ïðîöåññ òàêæå ïðîòåêàåò â íîâûõ ñòðàíàõ-÷ëåíàõ Ñî-
âåòà Åâðîïû.

Â ñàìûõ ïåðâûõ ðåøåíèÿõ Ñóä ïðèçíàë âñïîìîãàòåëüíîå çíà÷åíèå ñè-
ñòåìû Êîíâåíöèè ïî ïðàâàì ÷åëîâåêà, òî åñòü èìåííî ãîñóäàðñòâåí-
íûå îáðàçîâàíèÿ è èõ ñóäåáíûå ñèñòåìû äîëæíû îáåñïå÷èòü âûïîë-
íåíèå ïðàâ, çàêðåïëåííûõ Êîíâåíöèåé, òî åñòü áðåìÿ â áîëüøåé ÷àñ-
òè ïåðåíîñèòñÿ íà ïëå÷è âåðõîâíûõ èëè êîíñòèòóöèîííûõ ñóäîâ
ñòðàí-ó÷àñòíèö, ñ êîòîðûìè Ñîâåò Åâðîïû íàëàæèâàåò ïàðòíåðñêèå
îòíîøåíèÿ â ðàìêàõ Êîíâåíöèè. Ýòî íå òîëüêî ïðàêòè÷åñêàÿ íåîáõî-
äèìîñòü â ñîîáùåñòâå â ðàìêàõ Êîíâåíöèè, êîòîðàÿ óæå îòíîñèòñÿ ê
45 ñòðàíàì-ó÷àñòíèöàì ïðèìåðíî ñ 800-ìèëëèîííûì íàñåëåíèåì. Ýòî



òàêæå ñëîæíûé ýëåìåíò, ïðèñóùèé ìåæäóíàðîäíîé þðèñäèêöèè, êîã-
äà îí ïðèìåíÿåòñÿ â îòäåëüíûõ ñòðàíàõ â îòíîøåíèè âåðõîâåíñòâà
ïðàâà. Ìåæäóíàðîäíûé ñóä äàåò âîçìîæíîñòü ñòðàíàì-ó÷àñòíèöàì è
èõ ñóäåáíûì ñèñòåìàì îïðåäåëåííîãî ïðèìåíåíèÿ ïî ñâîåìó óñìîòðå-
íèþ. Õîòÿ ìåæäóíàðîäíûé êîíòðîëü íå óñòðàíÿåòñÿ  ïîëíîñòüþ, íî íà
ìåñòíîì óðîâíå âñå-òàêè äàþòñÿ îïðåäåëåííûå ðàìêè äëÿ ïðèìåíåíèÿ
ïî ñâîåìó óñìîòðåíèþ. Âàæíàÿ ðîëü âñå-òàêè ëåæèò, ãîñïîäèí Ïðåä-
ñåäàòåëü, íà ïëå÷àõ âåðõîâíûõ ñóäåáíûõ èíñòàíöèé ñòðàí-ó÷àñòíèö,
òàêîâûõ êàê Âàøà. È ïîýòîìó òàêèå ñîáðàíèÿ, âñòðå÷è, íàïîäîáèå íà-
øåé, î÷åíü âàæíû.

Åâðîïåéñêàÿ êîíâåíöèÿ – ýòî ìåæäóíàðîäíîå ñîãëàøåíèå, ïîëîæå-
íèÿ êîòîðîé äîëæíû ïðèìåíÿòüñÿ íà íàöèîíàëüíîì óðîâíå Âàìè è Âà-
øèìè êîëëåãàìè íå â êà÷åñòâå êàêîãî-òî âíåøíåãî îáðàçîâàíèÿ, à êàê
÷àñòèöà ñàìîé Âàøåé âíóòðèãîñóäàðñòâåííîé ñèñòåìû.

Ñïàñèáî çà òî, ÷òî íàì âñåì äàíà âîçìîæíîñòü ó÷àñòâîâàòü â ýòîé êîí-
ôåðåíöèè. ß æåëàþ íàì âñåì, íàøèì êîëëåãàì ïðîäóêòèâíîé ðàáîòû.
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GIANNI  BUQUICCHIO
Secretary of the Venice Commission 
of the Council of Europe

Mr President of the National Assembly,

Mr Minister of Justice,

Mr President of the Constitutional Court,
Ladies and gentlemen,

On behalf of the Venice Commission I am pleased to welcome you to this
Conference organised in co-operation with the Constitutional Court of
Armenia.  This event is taking place in the framework of the agreement
signed between the Venice Commission and the Conference of
Constitutional Courts of Countries of Young Democracy (CCCOCYD),
chaired by the Constitutional Court of Armenia as you are aware.

These conferences bring together Constitutional Courts from young
democracies and longer established courts. They are part of the objectives
of the Venice Commission to act as a facilitator for exchanges between
courts by bringing them together to enable a constant flow of information
and ideas. The most important tools in this respect are the Bulletin on
Constitutional case law, the database CODICES, exchanges between the
courts via the Venice Forum, and more recently, the amicus curiae opin-
ions. These are opinions given by the Venice Commission upon request
from constitutional courts, in which it presents aspects of comparative con-
stitutional law related to cases before the courts. There have already deliv-
ered several opinions (which came from the courts of Albania and Georgia)
and we are at the disposal of any other interested courts to develop this
inspiring practice.  

We consider that exchanges between courts are not a one-way street. Our
goal is cross-fertilisation meaning mutual inspiration between all courts.
Since their creation new courts have built up an impressive stock of case-
law, for ex. in topics such as the restitution of property, which can inspire
older European courts.

The Venice Commission has always promoted these exchanges between
courts with the aim of building the common constitutional heritage based
on the principles of the Council of Europe, namely pluralistic democracy,
respect for human rights and the rule of law, the topic of today’s confer-
ence.
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It is becoming increasingly apparent that in today’s world these funda-
mental pillars of our societies are not stable, like the pillars supporting the
(beautiful) city of Venice. A few weeks ago, at the UN’s General Assembly,
Kofi Annan said: “...today the rule of law is at risk around the world. Again
and again, we see fundamental laws shamelessly disregarded .. this shows
our collective failure to uphold the rule of law, and instil respect for it in
our fellow men and women. We all have a duty to do whatever we can to
restore this respect.” He went on:  “To do so, we must start from the prin-
ciple that no one is above the law, and no one should be denied its pro-
tection”. 

Respect for the rule of law  - be it at home or internationally – comes
down to sound laws and a full respect of them. On the one hand, it can be
seen in a formal way - state action based on legal norms. This principle
can prevent arbitrariness on the part of the executive. It is important but
not sufficient. There is a need for a material concept of the rule of law -
laws have to be founded on human dignity which implies the protection of
human rights. 

Such a material concept of the rule of law ensures that the individual is
not subject to arbitrariness neither of the executive nor that of the legisla-
tor. Constitutional Courts have a central position in ensuring that these
principles are met in practice. 

An inevitable consequence of the respect for the principle of the rule of
law is the respect for court decisions and in particular of decisions of the
Constitutional Court, notably for their final and binding character. As we
have shown in the past, the Venice Commission remains prepared to sup-
port courts which encounter difficulties with the execution of their judg-
ments.

I am keen to learn from the participants how their courts have addressed
these issues and how they have contributed to our common goal, the pro-
motion of democracy, human rights and the rule of law. I’m convinced that
our Conference will further contribute to building this heritage.

Finally, I wish all of us a fruitful seminar. Thank you Mr President.
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ÄÆÈÀÍÍÈ  ÁÓÊÈÊÈÎ
Ñåêðåòàðü Âåíåöèàíñêîé êîìèññèè
Ñîâåòà Åâðîïû

Óâàæàåìûé Ïðåñåäàòåëü Íàöèîíàëüíîãî Ñîáðàíèÿ!

Óâàæàåìûé ìèíèñòð þñòèöèè!

Óâàæàåìûé Ïðåñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà!

Äàìû è ãîñïîäà!

Îò èìåíè Âåíåöèàíñêîé êîìèññèè ÿ ðàä ïðèâåòñòâîâàòü âñåõ ó÷àñò-
íèêîâ Êîíôåðåíöèè, îðãàíèçîâàííîé Âåíåöèàíñêîé êîìèññèåé ñîâ-
ìåñòíî ñ Ìåæäóíàðîäíîé êîíôåðåíöèåé îðãàíîâ êîíñòèòóöèîííîãî
êîíòðîëÿ ñòðàí ìîëîäîé äåìîêðàòèè è Êîíñòèòóöèîííûì Ñóäîì Àð-
ìåíèè. 

Ýòè Êîíôåðåíöèè ñîáèðàþò âìåñòå íåäàâíî ñîçäàííûå Êîíñòèòóöè-
îííûå Ñóäû ñòðàí ìîëîäîé äåìîêðàòèè è óæå äîëãîå âðåìÿ äåéñòâó-
þùèå ñóäû. Oäíà èç öåëåé Âåíåöèàíñêîé êîìèññèè - áûòü ñâÿçóþ-
ùèì çâåíîì ìåæäó ñóäàìè, ÷òîáû ñîáèðàòü èõ âìåñòå äëÿ ïîñòîÿííî-
ãî îáìåíà èíôîðìàöèåé è èäåÿìè. Â ýòîì îòíîøåíèè ñàìûå ãëàâíûå
- Áþëåòåíü î êîíñòèòóöèîííîì ïðàâå, oñíîâà CODICES, îáìåíû ìåæ-
äó ñóäàìè è Âåíåöèàíñêîé êîìèññèåé è, â ïîñëåäíåå âðåìÿ, amicus
curias ìíåíèé. Ïî ïðîñüáå êîíñòèòóöèîííûõ ñóäîâ Âåíåöèàíñêàÿ êî-
ìèññèÿ ïðîâîäèò ñðàâíèòåëüíûé àíàëèç äåÿòåëüíîñòè  Êîíñòèòóöè-
îííûõ Ñóäîâ. Óæå Âåíåöèàíñêîé êîìèññèè ïðåäîñòàâëåíû äàííûå î
äåÿòåëüíîñòè íåêîòîðûõ Ñóäîâ, â ÷àñòíîñòè Àëáàíèè è Ãðóçèè. Ìû
íàìåðåíû ïðîäîëæàòü è ðàçâèâàòü ýòó ïåðñïåêòèâíóþ ïðàêòèêó.

Ìû ñ÷èòàåì, ÷òî ýòè îáìåíû ìåæäó ñóäàìè - íå îäíîñòîðîííèé ïðî-
öåññ. Íàøà öåëü - âçàèìíîå îáîãàùåíèå âñåõ ñóäîâ èäåÿìè. Â íîâûõ
ñóäàõ çà êîðîòêèé ïåðèîä äåÿòåëüíîñòè óæå íàêîïëåí  âíóøàþùèé
ïàêåò ñóäåáíûõ äåë, íàïðèìåð, òàêèå äåëà, êàê âîçâðàùåíèå ñîáñò-
âåííîñòè â Ñëîâàêèè, ×åõèè è Ãðóçèè è âî ìíîãèõ äðóãèõ ñòðàíàõ,
÷òî ìîæåò ñëóæèòü ïðèìåðîì äëÿ åùå ðàíüøå ñîçäàííûõ åâðîïåé-
ñêèõ ñóäîâ.

Âåíåöèàíñêàÿ êîìèññèÿ âñåãäà ïðîäâèãàëà èäåè îáìåíà ìåæäó ñóäàìè
äëÿ ïîñòðîåíèÿ ìîñòà âñåîáùåãî êîíñòèòóöèîííîãî íàñëåäèÿ, îñíî-
âàííûå íà ïðèíöèïàõ Ñîâåòà Åâðîïû, òî åñòü  ïëþðàëèñòè÷åñêàÿ äå-
ìîêðàòèÿ, óâàæåíèå ïðàâ ÷åëîâåêà è âåðõîâåíñòâî ïðàâà, ÷òî ÿâëÿåò-
ñÿ òåìîé ñåãîäíÿøíåé Êîíôåðåíöèè.
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18 Ñòàíîâèòñÿ âñå áîëåå ÿâíûì, ÷òî â ñåãîäíÿøíåì ìèðå ôóíäàìåíòàëü-
íûå îñíîâû íàøèõ îáùåñòâ áîëüøå íå ñòàáèëüíû, êàê ñòîëïû êîòîðûå
ïîääåðæèâàþò ïðåêðàñíóþ Âåíåöèþ. Êîôè Àííàí íåñêîëüêî íåäåëü
íàçàä â ñâîåé ðå÷è ñêàçàë: “Ñåãîäíÿ âåðõîâåíñòâî ïðàâà ïîäâåðãàåòñÿ
ðèñêó âî âñåì  ìèðå. Îïÿòü è îïÿòü ìû âèäèì, êàê ôóíäàìåíòàëüíûå
çàêîíû áåññòûäíî ïðèíåáðåãàþòñÿ ... Ýòî óêàçûâàåò íà íàøó êîëëåê-
òèâíóþ íåñîñòîÿòåëüíîñòü ïîääåðæèâàòü âåðõîâåíñòâî ïðàâà, è ïðè-
âèâàòü óâàæåíèå ê âåðõîâåíñòâó ïðàâà ó íàøèõ ñîãðàæäàí. Ó íàñ ó
âñåõ åñòü îáÿçàííîñòü äåëàòü âñå îò íàñ çàâèñÿùåå â ýòîì îòíîøåíèè”.
Îí ïðîäîëæàåò: “×òîáû ñäåëàòü ýòî, ìû äîëæíû íà÷àòü ñ ïðèöèïà, ÷òî
íåò íè÷åãî âûøå çàêîíà, è íèêòî íå äîëæåí áûòü ëèøåí åãî çàùèòû”.

Óâàæåíèå âåðõîâåíñòâà ïðàâà - è âíóòðèãîñóäàðñòâåííîãî, è ìåæäóíà-
ðîäíîãî - ýòî ñîçäàíèå íàäåæíûõ çàêîíîâ. Èíà÷å ãîâîðÿ, äåÿòåëüíîñòü
ãîñóäàðñòâà îñíîâàíà íà ïðàâîâûõ íîðìàõ. Ýòîò ïðèíöèï ìîæåò ïðå-
äîòâðàòèòü ïðîèçâîë ñî ñòîðîíû èñïîëíèòåëüíîé âëàñòè. Ýòî âàæíî,
íî íàäî, ÷òîáû ýòè çàêîíû îñíîâûâàëèñü íà óâàæåíèè ÷åëîâå÷åñêîãî
äîñòîèíñòâà. Òàêàÿ ìàòåðèàëüíàÿ êîíöåïöèÿ âåðõîâåíñòâà ïðàâà
óáåæäàåò, ÷òî ëè÷íîñòü - ýòî íå ñóáúåêò ïðîèçâîëà íè èñïîëíèòåëüíîé
âëàñòè, íè çàêîíîäàòåëüíîé âëàñòè.

Êîíñòèòóöèîííûå Ñóäû çàíèìàþò öåíòðàëüíîå ìåñòî êàê ãàðàíò ðåà-
ëèçàöèè ýòèõ  ïðèíöèïîâ íà ïðàêòèêå.

Íåèçáåæíîå ïîñëåäñòâèå óâàæåíèÿ ïðèíöèïà âåðõîâåíñòâà ïðàâà -
ýòî óâàæåíèå ðåøåíèé ñóäà, è â ÷àñòíîñòè ðåøåíèé Êîíñòèòóöèîííî-
ãî Ñóäà, êîòîðûå  îêîí÷àòåëüíû è èçìåíåíèþ íå ïîäëåæàò. Êàê ïîêà-
çûâàåò îïûò, Âåíåöèàíñêàÿ êîìèññèÿ ãîòîâà ñîäåéñòâîâàòü ñóäàì, êî-
òîðûå èìåþò ïðîáëåìû ñ èñïîëíåíèåì ñâîèõ ðåøåíèé.

ß î÷åíü çàèíòåðåñîâàí óñëûøàòü îò ó÷àñòíèêîâ, êàê èõ ñóäû ðàññìàò-
ðèâàþò  ýòè âîïðîñû è ÷òî îíè ïðåäïðèíèìàþò äëÿ äîñòèæåíèÿ íà-
øåé îáùåé öåëè, ò.å. ïðîäâèæåíèÿ äåìîêðàòèè, ïðàâ ÷åëîâåêà è âåð-
õîâåíñòâà ïðàâà. ß óáåæäåí ÷òî íàøè Êîíôåðåíöèè è â äàëüíåéøåì
áóäóò âíîñèòü  âêëàä â ïîñòðîåíèå ýòîãî íàñëåäèÿ.

Â çàêëþ÷åíèå, õî÷ó ïîæåëàòü íàì ïëîäîòâîðíîé ðàáîòû.

Áëàãîäàðþ çà âíèìàíèå.
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ÏÐÈÍÖÈÏ ÂÅÐÕÎÂÅÍÑÒÂÀ ÏÐÀÂÀ ÊÀÊ
ÃÀÐÀÍÒ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÉ

ÄÅÌÎÊÐÀÒÈÈ

ÃÀÃÈÊ ÀÐÓÒÞÍßÍ 
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Àðìåíèÿ, 
äîêòîð þðèäè÷åñêèõ íàóê, ïðîôåññîð

Ñòåðæíåâàÿ çàäà÷à êîíñòèòóöèîííîãî êîíòðîëÿ - íàäåæíîå ãàðàíòèðî-
âàíèå â îáùåñòâåííûõ îòíîøåíèÿõ îñíîâîïîëàãàþùèõ êîíñòèòóöèîí-
íûõ ïðèíöèïîâ è íîðì, áåç ÷åãî â ñòðàíå íåâîçìîæíî óñòàíîâëåíèå
êîíñòèòóöèîíàëèçìà è ãàðàíòèðîâàíèå ïîäëèííîãî âåðõîâåíñòâà Êîí-
ñòèòóöèè. 

Êîíñòèòóöèîíàëèçì ñàì ïî ñåáå ñëîæíîå îáùåñòâåííî-ïîëèòè÷åñêîå è
ãîñóäàðñòâåííî-ïðàâîâîå ïîíÿòèå. Îí, â ïåðâóþ î÷åðåäü, ïîäðàçóìåâà-
åò óñòàíîâëåíèå êîíñòèòóöèîííîé äåìîêðàòèè. Ýòî öåëü, ê êîòîðîé
ñòðåìÿòñÿ ñòðàíû, èçáðàâøèå ïóòü ñîöèàëüíîãî ïðîãðåññà. Îäíàêî îñó-
ùåñòâëåíèå ýòîé öåëè òðåáóåò, â ÷àñòíîñòè, òàêèå îáÿçàòåëüíûå ãàðàí-
òèè, êàêîâûìè ÿâëÿþòñÿ ïðèçíàíèå è ãàðàíòèðîâàíèå ãîñóäàðñòâîì è
âñåì îáùåñòâîì îñíîâîïîëàãàþùèõ êîíñòèòóöèîííûõ öåëåé è ïðèíöè-
ïîâ, íàëè÷èå ñîîòâåòñòâóþùåé êîíñòèòóöèîííûì ïðèíöèïàì è íîðìàì
ãîñóäàðñòâåííîé âëàñòè, ñòàíîâëåíèå îñíîâàííîé íà ïðèíöèïå âåðõî-
âåíñòâà ïðàâà ïðàâîâîé ñèñòåìû, íàäåæíàÿ çàùèòà Êîíñòèòóöèè è äð.

Áåññïîðíî òàêæå, ÷òî äëÿ óñòàíîâëåíèÿ êîíñòèòóöèîíàëèçìà íàëè÷èÿ
Êîíñòèòóöèè åùå íåäîñòàòî÷íî. Çàäà÷à çàêëþ÷àåòñÿ â ïðåòâîðåíèè îñ-
íîâîïîëàãàþùèõ êîíñòèòóöèîííûõ ïðèíöèïîâ â íàöèîíàëüíóþ ïðàâî-
âóþ ñèñòåìó è îáùåñòâåííóþ ïðàêòèêó. Âîïðîñ íå òîëüêî â òîì, êàêîâ
çàêðåïëåííûé Êîíñòèòóöèåé êîíñòèòóöèîííûé ñòðîé è êàêèå ïðèíöèïû
ëåæàò â îñíîâå âçàèìîîòíîøåíèé ïðàâà è âëàñòè. Ñóùåñòâåííî òî, êàê
ïðîÿâëÿåòñÿ äàííûé êîíñòèòóöèîííûé ñòðîé â îáùåñòâåííîé æèçíè, íà-
ñêîëüêî îáëåêàþòñÿ â ïëîòü è êðîâü îñíîâîïîëàãàþùèå ïðèíöèïû Êîíñ-
òèòóöèè, êòî ÿâëÿåòñÿ äåéñòâèòåëüíûì èñòî÷íèêîì è íîñèòåëåì âëàñòè,
íàñêîëüêî ãàðàíòèðîâàíî è çàùèùåíî äîñòîèíñòâî ÷åëîâåêà, íàñêîëüêî
ïðàêòè÷åñêè ðàçäåëåíû, íåçàâèñèìû è ñáàëàíñèðîâàíû èíñòèòóòû ãîñó-
äàðñòâåííîé âëàñòè. Èõ îáåñïå÷åíèå - òîò îñíîâíîé êðèòåðèé, êîòîðûì
âîçìîæíî îöåíèòü äåéñòâèòåëüíîå ñîñòîÿíèå êîíñòèòóöèîííîñòè è êîí-
ñòèòóöèîííîé äåìîêðàòèè. Îáùåñòâó, ëþäÿì íåîáõîäèì íå ñâîä äîáðûõ
íàìåðåíèé, à ðåàëüíî äåéñòâóþùàÿ Êîíñòèòóöèÿ.
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22 Îäíèì èç äîñòèæåíèé ïîñëåäíåãî ñòîëåòèÿ ÿâëÿåòñÿ òî, ÷òî â óñòàíîâ-
ëåíèè êîíñòèòóöèîíàëèçìà â îáùåñòâå èñêëþ÷èòåëüíàÿ ðîëü îòíåñåíà
êîíñòèòóöèîííûì ñóäàì, êîòîðûå, áóäó÷è ãàðàíòîì âåðõîâåíñòâà Êîí-
ñòèòóöèè, ïðèçâàíû, â ïåðâóþ î÷åðåäü, îáåñïå÷èâàòü ïðåòâîðåíèå â
æèçíü áàçîâûõ êîíñòèòóöèîííûõ ïðèíöèïîâ è öåííîñòåé.

I. Î ÷åì ñâèäåòåëüñòâóåò ìåæäóíàðîäíàÿ 
ïðàêòèêà?

Àíàëèç ìåæäóíàðîäíîãî îïûòà êîíñòèòóöèîííîãî ïðàâîñóäèÿ ñâèäå-
òåëüñòâóåò, ÷òî â ïðåîáëàäàþùåì áîëüøèíñòâå ïðèíèìàåìûõ íà ðàñ-
ñìîòðåíèå äåë êîíñòèòóöèîííûå ñóäû ñîïðèêàñàþòñÿ ñ îñíîâîïîëàãà-
þùèìè êîíñòèòóöèîííûìè ïðèíöèïàìè è îáÿçàíû òàêæå, èñõîäÿ èç
íèõ, âûðàçèòü êîíêðåòíóþ ïðàâîâóþ ïîçèöèþ îòíîñèòåëüíî ïðåäìåòà
ðàññìîòðåíèÿ. Êàêèå ïîñëåäñòâèÿ ìîæåò èìåòü ýòà ïîçèöèÿ, îáóñëîâ-
ëåíî íå òîëüêî ðåàëüíîé êàðòèíîé êîíñòèòóöèîííîé äåìîêðàòèè è
óðîâíåì ïðàâîñîçíàíèÿ îáùåñòâà, íî è òåì, êàê îðãàí êîíñòèòóöèîí-
íîãî êîíòðîëÿ âîñïðèíÿë è ðàñòîëêîâàë ñóùíîñòü êîíñòèòóöèîííîãî
ïðèíöèïà. Íàïðèìåð, Êîíñòèòóöèîííûé Ñóä Àâñòðèè â ãîä ðàññìàòðè-
âàåò 300-400 äåë, ñâÿçàííûõ ñ âîïðîñàìè êîíñòèòóöèîííîñòè çàêîíà, à
òàêæå áîëåå 2000 äåë - îòíîñèòåëüíî çàùèòû ïðàâ ÷åëîâåêà. ×èñëî ïî-
ñëåäíèõ â Ãåðìàíèè â 2003 ãîäó äîñòèãëî 4434 è ñîñòàâëÿåò 97,5 % ðàñ-
ñìîòðåííûõ äåë, à â ×åõèè îíî ñîîòâåòñòâåííî ñîñòàâëÿåò 2808 äåë è
90,6 %. Â Ðîññèéñêîé Ôåäåðàöèè äåëà, ñâÿçàííûå ñ íåïîñðåäñòâåííîé
çàùèòîé ïðàâ  ÷åëîâåêà, òàêæå èìåþò èñêëþ÷èòåëüíûé ïåðåâåñ è â
ïðîøëîì ãîäó ñîñòàâèëè 85,8 % âñåõ ðàññìîòðåííûõ äåë. Î÷åâèäíî, ÷òî
âî âñåõ ýòèõ ñëó÷àÿõ ãëàâíîé çàäà÷åé áûëà íàäåæíàÿ çàùèòà êîíñòè-
òóöèîííûõ ïðàâ ÷åëîâåêà. Â òî æå âðåìÿ, ñîäåðæàòåëüíûé àíàëèç ðå-
øåíèé, ïðèíÿòûõ ðàçëè÷íûìè êîíñòèòóöèîííûìè ñóäàìè, ñâèäå-
òåëüñòâóåò, ÷òî íåò îäíîçíà÷íîãî ïîäõîäà â âîïðîñàõ òîëêîâàíèÿ ïîíÿ-
òèé “âåðõîâåíñòâî ïðàâà”, “âåðõîâåíñòâî çàêîíà”, “ïðàâîâîé çàêîí”, à
òàêæå “ïðàâîâîå ãîñóäàðñòâî” è ðÿäà äðóãèõ ïîíÿòèé, èìåþùèõ îñíî-
âîïîëàãàþùåå çíà÷åíèå äëÿ òåîðèè è ïðàêòèêè êîíñòèòóöèîííîé þñ-
òèöèè. Îáðàùåíèå ê äàííîìó àñïåêòó îáñóæäàåìîé ïðîáëåìàòèêè ñ÷è-
òàåì âåñüìà àêòóàëüíûì è íåîáõîäèìûì.

II. Â ÷åì çàêëþ÷àåòñÿ ñóòü ïðèíöèïà âåðõîâåíñòâà
ïðàâà â êîíòåêñòå ñîâðåìåííîé åâðîïåéñêîé
êîíñòèòóöèîííî-ïðàâîâîé äîêòðèíû?

Ðàçâèòèå îáùåñòâåííûõ îòíîøåíèé, ôîðìèðîâàíèå ñâîáîäíîãî è
êîíêóðåíòíîãî ýêîíîìè÷åñêîãî ïðîñòðàíñòâà, ïðèçíàíèå ïðàâ ÷åëî-
âåêà êàê êðèòåðèÿ îãðàíè÷åíèÿ âëàñòè, êàê è ïîñëåäîâàòåëüíîå óêî-
ðåíåíèå äðóãèõ ýëåìåíòîâ ëèáåðàëüíîãî ìèðîâîççðåíèÿ â åâðîïåé-
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Èñêîé öåííîñòíîé ñèñòåìå çà ïîñëåäíèå áîëåå ÷åì 300 ëåò êðèñòàëëè-
çîâàëèñü â òàêèõ êîíñòèòóöèîííûõ íîðìàõ è ïðèíöèïàõ, êîòîðûå,
íà÷èíàÿ ñî âòîðîé ïîëîâèíû XX âåêà, ñòàëè óæå íå ëîçóíãàìè, à æè-
âóùèìè öåííîñòÿìè. Êàê ñïðàâåäëèâî îòìå÷àåò Þ.À. Òèõîìèðîâ,
XVII âåê ïðèíåñ èäåè åñòåñòâåííîãî ïðàâà, XVIII âåê âûäâèíóë íåîá-
õîäèìîñòü ëèáåðàëüíîãî ãîñóäàðñòâà â ëèöå íàðîäíîãî ïðåäñòàâè-
òåëüñòâà  Ðóññî è êîíöåïöèè ðàçäåëåíèÿ âëàñòåé  Ìîíòåñêüå, â ïåð-
âîé òðåòè XIX âåêà â Ãåðìàíèè ðîäèëàñü òåîðèÿ ïðàâîâîãî ãîñóäàð-
ñòâà, îäíàêî ýòè âåêà òàêæå áûëè íàñûùåíû âîéíàìè, ãîñóäàðñòâåí-
íûìè ïåðåâîðîòàìè, æåñòîêèìè ïðàâèòåëÿìè, à êîíöåïöèè îñòàâà-
ëèñü â êíèãàõ...1. 

Õàðàêòåðíûå ãðàæäàíñêîìó îáùåñòâó öåííîñòè, êà÷åñòâà ïðàâîâî-
ãî, äåìîêðàòè÷åñêîãî ãîñóäàðñòâà ñôîðìèðîâàëèñü íà ïðîòÿæåíèè
âåêîâ, îäíàêî ñòàëè ñèñòåìíûìè ðåãóëÿòîðàìè îáùåñòâåííîé æèçíè,
îñîáåííî â ïîñëåäíèå äåñÿòèëåòèÿ ïðåäûäóùåãî òûñÿ÷åëåòèÿ. Ôàê-
òè÷åñêè, íà÷èíàÿ ñ 1950-õ ãîäîâ, îáùèå äåìîêðàòè÷åñêèå öåííîñòè è
ïðèíöèïû ïðàâîâîãî ãîñóäàðñòâà íàøëè ñâîå ñèñòåìíîå è êîíêðåòíîå
âûðàæåíèå â êîíñòèòóöèîííûõ ðåøåíèÿõ åâðîïåéñêèõ ñòðàí, ó÷èòû-
âàÿ  ìíîãî÷èñëåííûå õàðàêòåðíûå îñîáåííîñòè äàííîé ñèñòåìû. Îä-
íàêî îáùèì áûëî òî, ÷òî çàêîí è ãîñóäàðñòâî äîëæíû áûòü ïðàâî-
âûìè, äîëæíû ãàðàíòèðîâàòü ðàâåíñòâî, ñâîáîäó è ñïðàâåäëèâîñòü,
ñèñòåìíî-öåííîñòíàÿ îñíîâà êîòîðûõ - óâàæåíèå äîñòîèíñòâà ÷åëîâå-
êà è âåðõîâåíñòâî íåîòúåìëåìûõ ïðàâ ÷åëîâåêà2. Ìåæäó òåì, ïðàâî-
âàÿ ñèñòåìà ñòàíîâèòñÿ öåëîñòíîé è æèçíåñïîñîáíîé, êîãäà ýòè
öåííîñòè ñòàíîâÿòñÿ êîíñòèòóöèîííûìè öåííîñòÿìè, ïîëó÷àþò
êîíñòèòóöèîííûå ãàðàíòèè ïðèçíàíèÿ è çàùèòû. Îäíîçíà÷íî òàêæå,
÷òî Êîíñòèòóöèÿ íå ìîæåò áûòü ýêñïîðòèðóåìûì èëè èìïîðòèðóå-
ìûì “òîâàðîì”. Îíà äèíàìè÷íàÿ âñåîáùàÿ ìîäåëü äàííîé öåííîñòíîé
ñèñòåìû, ïðèçâàííàÿ ãàðàíòèðîâàòü ïðîãðåññ ýòîé ñèñòåìû, ãàðìî-
íè÷íîå è óñòîé÷èâîå ðàçâèòèå, ó÷èòûâàÿ  äîñòèæåíèÿ ïåðåäîâîé ìûñ-
ëè â ýòîé ñôåðå3. Óäà÷à ýòîé ìèññèè, â ñâîþ î÷åðåäü, îáóñëîâëåíà òåì,
íàñêîëüêî êîíñòèòóöèîííûå öåííîñòè ÷åòêî îòðàæàþòñÿ â íîðìàõ-
ïðèíöèïàõ Êîíñòèòóöèè è â êàêîé ìåðå ñòàíîâÿòñÿ æèâóùèìè, ðåà-
ëèçóåìûìè â îáùåñòâåííîé æèçíè öåííîñòÿìè. Â ýòîì îòíîøåíèè
î÷åíü ìåòêîé áûëà õàðàêòåðèñòèêà, äàííàÿ Ïðåçèäåíòîì Ìàêåäîíèè
ãîñïîäèíîì Áðàíêî Öðâåíñêèì íà öåðåìîíèè îòêðûòèÿ Ìåæäóíàðîä-

1 Òèõîìèðîâ Þ. À. Òåîðèÿ êîìïåòåíöèè. - Ì., 2004. - Ñ. 10.
2 Îá ýòîì ñì. òàêæå: Ïîëèòèêî-ïðàâîâûå öåííîñòè: èñòîðèÿ è ñîâðåìåííîñòü / Ïîä ðåä.

Íåðñåñÿíöà Â.Ñ. - Ì., 2000. - Ñ. 5-29.
3 Óìåñòíî âñïîìíèòü ñäåëàííîå ïðåäñòàâèòåëåì Ñåíåãàëà íà ñîñòîÿâøåéñÿ 12-14 ÿíâàðÿ 2004

ãîäà â Ñàíòüÿãî (×èëè) Ìåæäóíàðîäíîé êîíôåðåíöèè (“Êîíñòèòóöèîííîñòü, ñòàðûå
äîêòðèíû, íîâûé ìèð”) âûðàæåíèå î òîì, ÷òî âñå àôðèêàíñêèå ñòðàíû èìåþò
êîíñòèòóöèè, îäíàêî êîíñòèòóöèîíàëèçìà íå ñóùåñòâóåò, ïîñêîëüêó ýòè êîíñòèòóöèè â
áîëüøèíñòâå ïîñòðîåíû íà ââåçåííûõ öåííîñòÿõ è ïðèíöèïàõ è â îñíîâíîì íîñÿò
ëîçóíãîâûé õàðàêòåð.



24 íîé êîíôåðåíöèè â Ñêîïå 3-ãî èþíÿ 2004 ãîäà. Îí îòìåòèë, ÷òî “íàì
íåîáõîäèìà äåéñòâóþùàÿ Êîíñòèòóöèÿ, à íå ìèðàæ”.

Îáîáùàÿ, ìîæíî êîíñòàòèðîâàòü, ÷òî åâðîïåéñêèå äåìîêðàòè÷åñêèå
ïðîöåññû åùå â íà÷àëå XX âåêà îäíîâðåìåííîãî ñ ðàñøèðåíèåì ñâî-
áîäíûõ ýêîíîìè÷åñêèõ îòíîøåíèé ñîçäàëè ïðåäïîñûëêè äëÿ ñèñòåì-
íîãî ôîðìèðîâàíèÿ ëèáåðàëüíî-ïðàâîâîãî òèïà ïðàâîïîíèìàíèÿ4.
Åãî ñóòü çàêëþ÷àåòñÿ â ïðèçíàíèè åñòåñòâåííûõ ïðàâ ÷åëîâåêà êàê
âûñøåé öåííîñòè, êàê íåïîñðåäñòâåííî äåéñòâóþùåãî ïðàâà è îñíî-
âû ïîçèòèâíîãî ïðàâà5. Íåèçáåæíîé ëîãèêîé äåìîêðàòè÷åñêèõ ðàçâè-
òèé áûëî òî, ÷òî â åâðîïåéñêîé ïðàâîâîé ñèñòåìå ãàðàíòèðîâàíèå
âåðõîâåíñòâà ïðàâà ñòàëî êðàåóãîëüíîé öåííîñòüþ. Â ñòàòüå 3 Óñòà-
âà Ñîâåòà Åâðîïû, ïîäïèñàííîãî â Ëîíäîíå 5-ãî ìàÿ 1949 ãîäà, îäíî-
çíà÷íî óñòàíîâëåíî: “Êàæäûé ÷ëåí Ñîâåòà Åâðîïû äîëæåí ïðèçíàòü
ïðèíöèï âåðõîâåíñòâà ïðàâà è òîò ïðèíöèï, ñîãëàñíî êîòîðîìó êàæ-
äàÿ ëè÷íîñòü, êîòîðàÿ íàõîäèòñÿ ïîä þðèñäèêöèåé ýòîãî ÷ëåíà, äîëæ-
íà ïîëüçîâàòüñÿ ïðàâàìè ÷åëîâåêà è îñíîâíûìè ñâîáîäàìè”. Ïîäîá-
íûé ïîäõîä ïðèäàë íîâîå êà÷åñòâî òàêæå äàëüíåéøåìó ðàçâèòèþ
ìåæäóíàðîäíûõ îòíîøåíèé, ñòàâÿ â èõ îñíîâå êîíêðåòíûé öåííîñò-
íûé îðèåíòèð. Îí äîñòèã ñâîåé ëîãè÷åñêîé öåëîñòíîñòè â Êîíñòèòó-
öèè Åâðîïåéñêîãî ñîþçà. Îäíèì èç âàæíûõ äîñòèæåíèé ïðàâîôèëî-
ñîôñêîé ìûñëè è îáùåñòâåííîé ïðàêòèêè, â ÷àñòíîñòè, ÿâëÿåòñÿ òî,
÷òî çäåñü áîëåå ÷åì êîíêðåòèçèðóåòñÿ ñèñòåìà öåííîñòåé, ñîñòàâëÿþ-
ùèõ îñíîâó êîíñòèòóöèîííîãî ñòðîÿ Ñîþçà. Ñòàòüÿ 2 Êîíñòèòóöèè
íàçûâàåòñÿ ïðîñòî “Öåííîñòè Ñîþçà”. Îíà íà êîíñòèòóöèîííîì
óðîâíå çàêðåïëÿåò, ÷òî “Ñîþç îñíîâàí íà òàêèõ öåííîñòÿõ, êàê ÷åëî-
âå÷åñêîå äîñòîèíñòâî, ñâîáîäà, äåìîêðàòèÿ, ðàâåíñòâî, âåðõîâåíñòâî
ïðàâà è óâàæåíèå ïðàâ ÷åëîâåêà. Ýòè öåííîñòè îáùèå è äëÿ ãîñó-
äàðñòâ-÷ëåíîâ, îáùåñòâó êîòîðûõ ñâîéñòâåííû ïëþðàëèçì, òîëå-
ðàíòíîñòü, ïðàâîñóäèå, ñîëèäàðíîñòü è íåäèñêðèìèíàöèÿ”. Ýòî íå
ïðîñòî ñëîâà, à öåííîñòè, ñîñòàâëÿþùèå îñíîâó öåëîé öèâèëèçàöèîí-
íîé ñèñòåìû, è â êàæäîé ñòðàíå, èìåþùåé íàìåðåíèå ïîëíîïðàâíîãî
÷ëåíñòâà â åâðîïåéñêîé ñåìüå, ýòè öåííîñòè, â èõ öåëîñòíîñòè è ñèñ-
òåìíîé âçàèìîîáóñëîâëåííîñòè, äîëæíû ñòàòü æèçíåñïîñîáíûìè îðè-
åíòèðàìè, èìåþùèìè îñíîâîïîëàãàþùèå çíà÷åíèÿ. 

Ïîìèìî ïîäõîäîâ òåîðåòèêî-ìåòîäîëîãè÷åñêîãî õàðàêòåðà, äëÿ ïðàê-
òèêè êîíñòèòóöèîííîãî ïðàâîñóäèÿ ñòåðæíåâûì âîïðîñîì ÿâëÿåòñÿ
òàêæå òî, êàê ïðèçíàåòñÿ, âîñïðèíèìàåòñÿ è ðåàëèçóåòñÿ ïîíÿòèå
“âåðõîâåíñòâî ïðàâà”.
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4 Êñòàòè, äîñòîéíóþ âíèìàíèÿ êëàññèôèêàöèþ ñôîðìèðîâàâøèõñÿ â XX âåêå ïðàâî-
ïîëèòè÷åñêèõ âçãëÿäîâ ïðåäñòàâëÿåò Ë.Â. Ãîëîñêîêîâ, â îñíîâíîì àêöåíòèðóÿ íà ðàçëè÷íûõ
ïðîÿâëåíèÿõ òåîðèè åñòåñòâåííîãî ïðàâà è ïðàâîâîãî ïîçèòèâèçìà (ñì. Ãîëîñêîêîâ Ë.Â.
Ïðàâîâûå äîêòðèíû: îò Äðåâíåãî ìèðà äî èíôîðìàöèîííîé ýïîõè. - Ì., 2003. - Ñ.79-82). 

5 Îá ýòîì ñì. Íåðñåñÿíö Â.Ñ. Òåîðèÿ ïðàâà è ãîñóäàðñòâà. - Åðåâàí: “Íàèðè”, 2001. - Ñ. 30-47.



Â ýòîì îòíîøåíèè ñ÷èòàþ íåîáõîäèìûì îñîáî îáðàòèòü âíèìàíèå íà
òî îáñòîÿòåëüñòâî, ÷òî äàæå â ïðîôåññèîíàëüíîé ëèòåðàòóðå ÷àñòî ñó-
æèâàþòñÿ äîêòðèíàëüíûå òîëêîâàíèÿ êîíñòèòóöèîííîãî ïðèíöèïà
âåðõîâåíñòâà ïðàâà, ïðåäñòàâëÿÿ åãî â îñíîâíîì ñ òî÷êè çðåíèÿ çàùè-
òû íàðóøåííûõ ïðàâ ÷åëîâåêà. Äîñòîéíî âíèìàíèÿ, ÷òî ïåðâûé îòíî-
ñÿùèéñÿ ê ýòîé ïðîáëåìå äîêóìåíò - ïðèíÿòàÿ Ôðàíöèåé â 1789 ãîäó
äåêëàðàöèÿ - áûë íàçâàí “Äåêëàðàöèÿ ïðàâ ÷åëîâåêà è ãðàæäàíèíà”, â
ñòàòüå 2 êîòîðîé, â ÷àñòíîñòè, ãîâîðèòñÿ: “Öåëü ëþáîãî ïîëèòè÷åñêî-
ãî ñîþçà - îáåñïå÷åíèå åñòåñòâåííûõ è íåîòúåìëåìûõ ïðàâ ÷åëîâåêà
(ïîä÷åðêíóòà íàìè - Ã.À.)”. Ïðèíÿòûé 10 äåêàáðÿ 1948 ãîäà Ðåçîëþöè-
åé 217 À (III) Ãåíåðàëüíîé Àññàìáëåè ÎÎÍ âñåîáúåìëþùèé äîêóìåíò,
èìåþùèé â ìåæäóíàðîäíî-ïðàâîâîì àñïåêòå îñíîâîïîëàãàþùåå çíà-
÷åíèå, áûë íàçâàí “Âñåîáùàÿ äåêëàðàöèÿ ïðàâ ÷åëîâåêà”. Â íåé èñõîä-
íûì ñ÷èòàåòñÿ òî, ÷òî “... ïðèçíàíèå äîñòîèíñòâà,  ïðèñóùåãî âñåì
÷ëåíàì  ÷åëîâå÷åñêîé  ñåìüè,  è ðàâíûõ è íåîòúåìëåìûõ èõ ïðàâ ÿâ-
ëÿåòñÿ îñíîâîé ñâîáîäû, ñïðàâåäëèâîñòè è âñåîáùåãî ìèðà”. Äàëüíåé-
øèå êîíñòèòóöèîííûå ðàçâèòèÿ, èñõîäÿ èç îáùåé ëîãèêè Äåêëàðàöèè,
àêöåíòèðóþò íà ÷åòûðåõ îñíîâíûõ ñîñòàâëÿþùèõ6:

- êîíñòèòóöèîííîå ïðèçíàíèå äîñòîèíñòâà è ïðàâ ÷åëîâåêà êàê
íåïîñðåäñòâåííî äåéñòâóþùåãî ïðàâà;

- ãàðàíòèðîâàíèå ýòèõ ïðàâ, êîòîðûå îïðåäåëÿþò ñìûñë, ñîäåð-
æàíèå è ïðèìåíåíèå çàêîíîâ, õàðàêòåð äåÿòåëüíîñòè çàêîíîäà-
òåëüíîé è èñïîëíèòåëüíîé âëàñòåé è îáåñïå÷èâàþòñÿ ïðàâîñó-
äèåì;

- óñòàíîâëåíèå êîíñòèòóöèîííûõ êðèòåðèåâ âîçìîæíûõ îãðàíè-
÷åíèé ïðàâ ÷åëîâåêà, èñõîäÿ èç îñíîâîïîëàãàþùèõ ïðèíöèïîâ
ãðàæäàíñêîãî îáùåñòâà;

- îáåñïå÷åíèå íîðìàòèâíûõ è èíñòèòóöèîíàëüíûõ ãàðàíòèé
ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä.

Ñèñòåìíîå îáåñïå÷åíèå âñåãî ýòîãî - ñóòü è ñîäåðæàíèå âåðõîâåíñò-
âà ïðàâà, êîòîðîå, â ïåðâóþ î÷åðåäü, äîëæíî áûòü ãàðàíòèðîâàíî
Êîíñòèòóöèåé.

Êàê ðåøàåòñÿ ýòà çàäà÷à íà êîíñòèòóöèîííîì óðîâíå?

Ìû æåëàëè áû â ïîðÿäêå ñðàâíèòåëüíîãî àíàëèçà ïðåäñòàâèòü íå-
ñêîëüêî ñòàòåé Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè. Ïðåæäå âñåãî,
ñòàòüÿ 2 óñòàíàâëèâàåò: “×åëîâåê, åãî ïðàâà è ñâîáîäû ÿâëÿþòñÿ âûñ-
øåé öåííîñòüþ. Ïðèçíàíèå, ñîáëþäåíèå è çàùèòà ïðàâ è ñâîáîä ÷å-
ëîâåêà è ãðàæäàíèíà - îáÿçàííîñòü ãîñóäàðñòâà”. Íåîáõîäèìî îáðà-
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6 Â ÷àñòíîñòè, ñì.: ñò. 1 Êîíñòèòóöèè Ôåäåðàòèâíîé Ãåðìàíèè; ñò. 18 Êîíñòèòóöèè
Ïîðòóãàëèè; ñò. 30 Êîíñòèòóöèè Ïîëüøè; ñò. 12 Êîíñòèòóöèè Ñëîâàêèè; Ñò.15 Êîíñòèòóöèè
Ñëîâåíèè; ñò. 18 Êîíñòèòóöèè Ðîññèè è äð. 



26 òèòü âíèìàíèå íà ñóòü è ïîðÿäîê êîíñòèòóöèîííîãî çàêðåïëåíèÿ òðåõ
îñíîâíûõ ïîíÿòèé: “ïðèçíàíèå”, “ñîáëþäåíèå” è “çàùèòà” ïðàâ è
ñâîáîä ÷åëîâåêà è ãðàæäàíèíà. Â ïðàêòèêå êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ êàæäûé èç íèõ òðåáóåò îñîáîãî âíèìàíèÿ è ñîîòâåòñòâóþùåãî
òîëêîâàíèÿ. Ëîãè÷åñêîå ðàçâèòèå ýòîé èñêëþ÷èòåëüíî âàæíîé íîðìû
çàêðåïëÿåòñÿ â ñòàòüå 18: “Ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà ÿâ-
ëÿþòñÿ íåïîñðåäñòâåííî äåéñòâóþùèìè. Îíè îïðåäåëÿþò ñìûñë, ñî-
äåðæàíèå è ïðèìåíåíèå çàêîíîâ, äåÿòåëüíîñòü çàêîíîäàòåëüíîé è èñ-
ïîëíèòåëüíîé âëàñòè, ìåñòíîãî ñàìîóïðàâëåíèÿ è îáåñïå÷èâàþòñÿ
ïðàâîñóäèåì”. Ýòà öåïî÷êà ñòàíîâèòñÿ öåëîñòíîé ïîëîæåíèåì ñòàòüè
45 Êîíñòèòóöèè î òîì, ÷òî “Ãîñóäàðñòâåííàÿ çàùèòà ïðàâ è ñâîáîä ÷å-
ëîâåêà è ãðàæäàíèíà â Ðîññèéñêîé Ôåäåðàöèè ãàðàíòèðóåòñÿ”. Òàêîé
êîíöåïòóàëüíûé ïîäõîä, îäíîçíà÷íî, ãàðìîíè÷åí ñîâðåìåííîìó åâðî-
ïåéñêîìó ïðàâîìûøëåíèþ è ÿâëÿåòñÿ ëîãè÷åñêèì ðàçâèòèåì ïîëîæå-
íèé ñòàòüè 1 Îñíîâíîãî Çàêîíà Ôåäåðàòèâíîé Ãåðìàíèè, ïðèíÿòîãî
åùå â 1949 ãîäó.

Òåïåðü ïîïûòàåìñÿ ýòè êîíêðåòíûå ìåòîäîëîãè÷åñêèå ïîäõîäû, âû-
ñòóïàþùèå ãàðàíòîì âåðõîâåíñòâà ïðàâà, íàéòè â êîíñòèòóöèîííûõ
ðåøåíèÿõ Ðåñïóáëèêè Àðìåíèÿ. Â êà÷åñòâå èñõîäíîé íàäî âûäåëèòü
ñòàòüþ 4, â êîòîðîé óñòàíàâëèâàåòñÿ: “Ãîñóäàðñòâî îáåñïå÷èâàåò çà-
ùèòó ïðàâ è ñâîáîä ÷åëîâåêà íà îñíîâå Êîíñòèòóöèè è çàêîíîâ - â ñî-
îòâåòñòâèè ñ ïðèíöèïàìè è íîðìàìè ìåæäóíàðîäíîãî ïðàâà”. Î÷åâèä-
íî, ÷òî èçíà÷àëüíî ðå÷ü èäåò íå î ïðèçíàíèè è ñîáëþäåíèè ïðàâ ÷å-
ëîâåêà êàê âûñøåé è íåîòúåìëåìîé öåííîñòè, à òîëüêî î çàùèòå. Ýòà
ëîãèêà ëåæèò òàêæå â îñíîâå âñåõ äàëüíåéøèõ êîíñòèòóöèîííûõ ðå-
øåíèé. Íå ñëó÷àéíî è òî, ÷òî â ñòàòüå 6 Êîíñòèòóöèè çàêðåïëåí íå
ïðèíöèï âåðõîâåíñòâà ïðàâà, à ïðèíöèï âåðõîâåíñòâà çàêîíà, ÷òî â
êàêîé-òî ìåðå ñòàíîâèòñÿ ñòèìóëîì àáñîëþòèçàöèè âîëè âëàñòè. 

Åñòåñòâåííî, âîçíèêàåò òàêæå âîïðîñ: ÿâëÿþòñÿ ëè ïåðâîñòåïåííûìè
ïðèçíàíèå, îáåñïå÷åíèå, åñòåñòâåííàÿ ðåàëèçàöèÿ, ãàðàíòèðîâàíèå
ïðàâ ÷åëîâåêà è åãî ñâîáîä, èëè çàùèòà íàðóøåííûõ ïðàâ? Ñ÷èòàÿ
âàæíûì ïîñëåäíåå, îòìå÷àÿ â ñëó÷àå íàðóøåíèÿ ïðàâ èñêëþ÷èòåëü-
íóþ íåîáõîäèìîñòü èõ çàùèòû, òåì íå ìåíåå, ñ òî÷êè çðåíèÿ êîíñòè-
òóöèîííî-ïðàâîâûõ ðåøåíèé è äëÿ ñòàíîâëåíèÿ ãîñóäàðñòâåííî-ïðà-
âîâîé ñèñòåìû, íåñîìíåííî, ïåðâîñòåïåííûìè ÿâëÿþòñÿ âñå âûøåóêà-
çàííûå ñîñòàâëÿþùèå, êîòîðûå ïðåæäå âñåãî îáåñïå÷èâàþò ïðèçíà-
íèå è ãàðàíòèðóþò ñâîáîäíóþ ðåàëèçàöèþ ïðàâ ÷åëîâåêà, à çàòåì - çà-
ùèòó íàðóøåííûõ ïðàâ. Ìàëîïðîäóêòèâíî è äàæå áåññìûñëåííî ãîâî-
ðèòü îá ýôôåêòèâíîñòè çàùèòû ïðàâ ÷åëîâåêà â òîé ïðàâîâîé ñèñòå-
ìå, ãäå ýòè ïðàâà êîíñòèòóöèîííî íå ïðèçíàíû íåïîñðåäñòâåííî äåé-
ñòâóþùèì ïðàâîì, ïîëíîöåííî íå îáåñïå÷åíû ïðàâîñóäèåì è íå ëå-
æàò â îñíîâå îãðàíè÷åíèÿ âëàñòè.
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ÈÅâðîïà äîñòèãëà ïîäîáíîãî ïðàâîïîíèìàíèÿ è ïðàâîâîé äåéñòâèòåëü-
íîñòè, îñíîâàííîé íà ïðèíöèïå âåðõîâåíñòâà ïðàâà,  â îñíîâíîì ïó-
òåì ïîñòåïåííîãî, ýâîëþöèîííîãî ðàçâèòèÿ, êîòîðîå ïðèâåëî, ñîãëàñ-
íî ãåãåëåâñêîé õàðàêòåðèñòèêå, ê òàêîìó ïðûæêó, êîãäà èìååì äåëî ñ
íîâûì êà÷åñòâîì.

III. Êàêàÿ ïðàêòè÷åñêàÿ êàðòèíà ñëîæèëàñü â
ïîñòñîâåòñêîì ïðîñòðàíñòâå?

Äëÿ ïðàâèëüíîãî ïîíèìàíèÿ ïîñòñîâåòñêîé äåéñòâèòåëüíîñòè, íàäî ñó-
ìåòü îòâåòèòü íà âîïðîñ: â êîíòåêñòå îáñóæäàåìîé ïðîáëåìàòèêè,
ïðåæäå âñåãî, ÷òî èìåëî ìåñòî íà òåððèòîðèè áûâøåãî ÑÑÑÐ äî åãî
ôîðìèðîâàíèÿ è ïîñëå? Âûäåëèì íåñêîëüêî îáîáùåíèé:

1) ìíîãèå íàõîäÿùèåñÿ íà ýòîé òåððèòîðèè ñòðàíû íå ïðîøëè
òîò ïóòü ðàçâèòèÿ ëèáåðàëüíûõ îòíîøåíèé, êîòîðûé äëÿ
Åâðîïû äëèëñÿ áîëåå äâóõ ñòîëåòèé. Ìíîãèå ïðîñòî ïåðå-
øëè îò ôåîäàëèçìà ê “ñîöèàëèçìó”;

2) ñôîðìèðîâàëèñü îòíîøåíèÿ ñîáñòâåííîñòè ñîâåðøåííî èíî-
ãî õàðàêòåðà. Â óñëîâèÿõ ãîñïîäñòâà ãîñóäàðñòâåííîé ñîáñò-
âåííîñòè íà ñðåäñòâà ïðîèçâîäñòâà íàðîä îòäåëèëñÿ îò âëàñ-
òè è èç åãî ñóáúåêòà ïðåâðàòèëñÿ â îáúåêò ïðèìåíåíèÿ  âëà-
ñòè7. Äåéñòâèòåëüíûì âëàäåëüöåì ñîáñòâåííîñòè ÿâëÿëñÿ íå
íàðîä èëè äàæå íå ãîñóäàðñòâî, à âëàñòü. À ïðàâî áûëî ïðè-
çâàíî çàùèùàòü íå ÷åëîâåêà è åãî ñîáñòâåííîñòü, à âëàñòü8;

3) ñôîðìèðîâàâøååñÿ ñòîëåòèÿìè ïðàâîìûøëåíèå óñòóïèëî
ìåñòî äåôîðìèðîâàííîìó äîãìàòè÷åñêîìó ëåãèñòñêî-ïîçè-
òèâèñòñêîìó ïðàâîìûøëåíèþ, ïîñòðîåííîìó íà àòåèñòè÷å-
ñêîì ìèðîâîççðåíèè;

4) â óñëîâèÿõ îäíîïàðòèéíîñòè èñòî÷íèêîì ïðàâà ñòàëà èñêë-
þ÷èòåëüíàÿ âîëÿ ïîëèòè÷åñêîé ñèëû. Ðåàëüíûì íîðìîòâîð-
÷åñêèì îðãàíîì ñòàë âûñøèé îðãàí ïàðòèè, êîòîðûé èìåë
íåîãðàíè÷åííóþ è íåñáàëàíñèðîâàííóþ âëàñòü9.

7 Ïðàâîôèëîñîôñêàÿ ìûñëü äàâíî êîíñòàòèðóåò, ÷òî â Åâðîïå, êàê è â Ñåâåðíîé Àìåðèêå,
ðàçâèòèå äåìîêðàòèè îðãàíè÷åñêè ñâÿçàíî ñ óñòàíîâëåíèåì ÷àñòíîé ñîáñòâåííîñòè è
ðûíî÷íûõ îòíîøåíèé (â ÷àñòíîñòè, ñì. Áîðèñ Ñòðàøóí. Ïåðñïåêòèâû äåìîêðàòèè è êîíñ-
òèòóöèîííîå ïðàâîñóäèå //Àëüìàíàõ - Êîíñòèòóöèîííîå ïðàâîñóäèå â íîâîì òûñÿ÷åëåòèè. -
Åðåâàí, 2002. - Ñ. 217).

8 Ìíîãèå àíàëèòèêè ïðàâû â òîì, ÷òî â äàííîì ñëó÷àå òîæäåñòâåííûìè ñòàíîâÿòñÿ ïðàâî è
ñèëà, ïðàâî òîëêóåòñÿ êàê ïðîÿâëåíèå óçàêîíåííîé ñèëû (ñì. ×åòâåðíèí Â. Ðîññèéñêàÿ
Êîíñòèòóöèÿ: êîíöåïöèÿ ïðàâîïîíèìàíèÿ // Êîíñòèòóöèîííîå ïðàâî: Âîñòî÷íîåâðîïåéñêîå
îáîçðåíèå. Âûï. 2, 2003. - Ñ. 28). 

9 Ïðàêòè÷åñêè â ðóêàõ îäíîãî îðãàíà áûëè ñêîíöåíòðèðîâàíû ôóíêöèè ïðàâëåíèÿ â ïîëèòè÷åñêîé è
ýêîíîìè÷åñêîé ñôåðàõ, ñôîðìèðîâàâøàÿñÿ â ðåçóëüòàòå ýòîãî ñâåðõöåíòðàëèçîâàííàÿ
êîðïîðàòèâíàÿ ñèñòåìà ñàìîâîñïðîèçâîäèòñÿ ïîä äèêòîâêîé èíòåðåñîâ âëàñòè, óãëóáëÿÿ
ïðîòèâîðå÷èå ìåæäó èíòåðåñàìè  âëàñòè è ìàññ. Íå ñëó÷àéíî, ÷òî â ëèòåðàòóðå ýòà ñèñòåìà ÷àñòî
õàðàêòåðèçóåòñÿ êàê òîòàëèòàðíûé ñîöèàëèçì (â ÷àñòíîñòè, ñì. ×èðêèí Â.Å. Îáùå÷åëîâå÷åñêèå
öåííîñòè è ñîâðåìåííîå ãîñóäàðñòâî // Ãîñóäàðñòâî è ïðàâî, 2002. - N2. - Ñ. 5-13).



28 Åñòåñòâåííî, íà ïðîòÿæåíèè âåêîâ âîëåóñòàíàâëèâàþùåå ïðàâîìûø-
ëåíèå ñâîèìè ïîëèòèçèðîâàííûìè è äåôîðìèðîâàííûìè ïðîÿâëåíèÿ-
ìè ïóñòèëî ãëóáîêèå êîðíè  âî âñåì áûâøåì ÑÑÑÐ, à òàêæå â Âîñòî÷-
íîé Åâðîïå10.

Ê ñîæàëåíèþ, â ðÿäå ñòðàí ñ ïåðåõîäíûì îáùåñòâîì ñèñòåìíûé ðàñ-
ïàä ïîêà åùå íå ïðèâåë ê ïåðåìåíå ìûøëåíèÿ. Îãðîìíà èíåðöèÿ ìû-
øëåíèÿ è ìèðîâîñïðèÿòèÿ, â ïðàâîâîé ñôåðå ïðîäîëæàåò äîìèíèðî-
âàòü äåôîðìèðîâàííûé ïîçèòèâèçì, êîòîðûé ÷àñòî âûñòóïàåò ïîä-
÷åðêíóòûìè ëåãèñòñêèìè ïðîÿâëåíèÿìè. Íà ñîçåðöàòåëüíîì óðîâíå
ïðåâðàùàÿ ïîíÿòèå ïðàâîâîãî ãîñóäàðñòâà â ëîçóíã, ñåðüåçíî íå âîñ-
ïðèíèìàåòñÿ íåîáõîäèìîñòü ãàðàíòèðîâàíèÿ âåðõîâåíñòâà ïðàâà. Ýòî
ïóòü íå ê ïðåîáðàçóþùåéñÿ Åâðîïå, à óñòðåìëåííûé ê ñðåäíåâåêîâûì
öåííîñòÿì11. Íà 59-îì Ïëåíàðíîì çàñåäàíèè Åâðîïåéñêîé êîìèññèè
“Äåìîêðàòèÿ ÷åðåç ïðàâî” Ñîâåòà Åâðîïû (Âåíåöèàíñêàÿ êîìèññèÿ)
(17-19.06.2004 ã.) ïðåäñòàâèòåëü Ïàðëàìåíòñêîé Àññàìáëåè ìåòêî çàìå-
òèë, ÷òî “â ïåðåõîäíûõ ñòðàíàõ ñàìàÿ áîëüøàÿ ïðîáëåìà çàêëþ÷àåòñÿ
â òîì, ÷òî çà÷àñòóþ íå ìîãóò ðàçëè÷èòü ïîíÿòèÿ âåðõîâåíñòâà ïðàâà è
âåðõîâåíñòâà çàêîíà. Áåç ãàðàíòèðîâàíèÿ âåðõîâåíñòâà ïðàâà â ëþáîé
ñòðàíå äàæå ñôîðìèðîâàííûå íà ñàìûõ äåìîêðàòè÷åñêèõ ïðèíöèïàõ
âëàñòè ïîâåäóò ê óñòàíîâëåíèþ òîòàëèòàðèçìà”. 

Òðóäíî íå ñîãëàñèòüñÿ ñ òàêîé ïîñòàíîâêîé âîïðîñà. Äîáàâèì, îäíàêî,
÷òî ìåæäóíàðîäíàÿ ïðàêòèêà ñâèäåòåëüñòâóåò òàêæå î òðåõ ïóòÿõ óñ-
òàíîâëåíèÿ  äåìîêðàòèè: 1) ýâîëþöèîííîå ðàçâèòèå (êîòîðîå óñûíî-
âèëè áîëüøèíñòâî åâðîïåéñêèõ ñòðàí); 2) ÷åðåç õàîñ è àíàðõèþ (â ðÿ-
äå ñòðàí ïîñòêîììóíèñòè÷åñêîãî ïðîñòðàíñòâà); 3) ÷åðåç àâòîðèòàð-
íûå ðåæèìû (êëàññè÷åñêèìè ïðèìåðàìè ÿâëÿþòñÿ Ïîðòóãàëèÿ, Èñïà-
íèÿ, ×èëè). Çàäà÷à â òîì, ÷òî êàæäûé èç íèõ òðåáóåò ñâîþ öåíó è âðå-
ìÿ. Âñåãäà íåñðàâíèìî äîðîãî ïëàòÿò íàðîäû ñòðàí, èçáðàâøèõ âòîðîé
è òðåòèé ïóòè, ÷àñòî íå äîñòèãàÿ æåëàåìîãî ðåçóëüòàòà. Ñåãîäíÿøíÿÿ
Åâðîïà îäíîçíà÷íî îòâåðãàåò ýòè ïóòè. Îñíîâíîé ïîäõîä çàêëþ÷àåòñÿ
â òîì, ÷òî ê äåìîêðàòèè ìîæíî ïðèéòè òîëüêî è òîëüêî íà ïðàâîâîé
îñíîâå. Òàì, ãäå èãíîðèðóåòñÿ ïðèíöèï âåðõîâåíñòâà ïðàâà, âñÿêèå
äåìîêðàòè÷åñêèå ëîçóíãè ñòàíîâÿòñÿ ïðîñòî ñðåäñòâîì ìàñêèðîâàíèÿ
òîòàëèòàðèçìà.
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10 Íåñîìíåííî, ñïðàâåäëèâ Â.Ñ. Íåðñåñÿíö, îòìå÷àÿ, ÷òî, íàðÿäó ñ èõ âíåøíèì ðàçëè÷èåì,
ðàçëè÷íûå ñîâåòñêèå ïðàâîâûå êîíöåïöèè âíóòðåííå åäèíû “... â ïëàíå  ïðàâà, åãî
îáúåêòèâíîé ñóùíîñòè è îòðèöàíèÿ  ñìûñëà” (Íåðñåñÿíö Â.Ñ. Þðèñïðóäåíöèÿ. - Åðåâàí,
2002. - Ñ. 220).

11 Äëÿ ïåðåõîäíîãî îáùåñòâà íåäîñòàòî÷íî òîëüêî ñîçäàíèÿ äåìîêðàòè÷åñêèõ ïîäñòðóêòóð,
êîòîðûå, â ñâîþ î÷åðåäü, ïîÿâëÿþòñÿ íà ñâåò äåôîðìèðîâàííûìè. Íàèáîëåå âàæíî
óêîðåíåíèå íåîáõîäèìûõ ãðàæäàíñêèõ êà÷åñòâ è èçìåíåíèå “ìåíòàëèòåòà”. Â ïðîòèâíîì
ñëó÷àå, äåìîêðàòèÿ, ÿâëÿÿñü âàæíîé öåííîñòüþ, ïðåäïîñûëêîé ïîëíîöåííîãî ïðîÿâëåíèÿ
ïðàâ è ñâîáîä ëþäåé, ìîæåò ñòàòü â ðóêàõ âëàñòè îðóæèåì è ñðåäñòâîì, íàïðàâëåííûì íà
íàñèëèå ýòèõ ïðàâ è ñâîáîä (ñì. îá ýòîì, â ÷àñòíîñòè, Åæè Ìà÷êóâ. Äåìîêðàòèÿ è
àâòîðèòàðèçì â ïîñòêîììóíèñòè÷åñêèõ òðàíñôîðìàöèîííûõ ñèñòåìàõ // Êîíñòèòóöèîííîå
ïðàâî: Âîñòî÷íîåâðîïåéñêîå îáîçðåíèå, 2003. - N2. - Ñ. 2-7).
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ÈÄëÿ ïåðåõîäíûõ îáùåñòâåííûõ ñèñòåì õàðàêòåðíî è îïàñíî òî, ÷òî ñî-
âåòñêîå ïðàâîìûøëåíèå ÷àñòî íàõîäèò óäîáðåííóþ ïî÷âó äëÿ ñàìî-
âîñïðîèçâîäñòâà. Ýòî â áîëüøåé ìåðå îáóñëîâëåíî òåì, ê ÷åìó ñòðå-
ìèòñÿ âëàñòü. Åñëè öåëü â óñòàíîâëåíèè âåðõîâåíñòâà ïðàâà, òî âîç-
ìîæíî öåëåíàïðàâëåííîå ïðåîäîëåíèå èíåðöèè. Åñëè çàäà÷à â ñèëî-
âîì ïðèíóæäåíèè âîëè âëàñòè, òî ñîâåòñêèå ïðàâîâûå èíñòèòóòû â
ýòîì âîïðîñå áûëè íåïðåâçîéäèìû, è èõ ïîñëåäîâàòåëè òîæå â ýòîì
àñïåêòå îêàçûâàþòñÿ â ñâîåé ñòèõèè.

Ñëîæíîñòü è îñîáåííîñòü ñèòóàöèè çàêëþ÷àåòñÿ â òîì, ÷òî èìååì äå-
ëî íå òîëüêî ñ èíåðöèåé, èìåþùåé ãëóáîêèå êîðíè, à òàêæå â òîì, ÷òî
ñèñòåìíûé ðàñïàä âûäâèíóë íåîáõîäèìîñòü ïåðåðàñïðåäåëåíèÿ ñîáñò-
âåííîñòè, ÷åì è îáóñëîâëåíî ïîÿâëåíèå íîâûõ ÿâëåíèé. Ñ îäíîé ñòî-
ðîíû, óñòàíîâëåíèå ÷àñòíîé ñîáñòâåííîñòè îáúåêòèâíî âûäâèãàåò íå-
îáõîäèìîñòü óñòàíîâëåíèÿ äåìîêðàòèè, ñ äðóãîé ñòîðîíû - ñîâåòñêàÿ
ïðàâîâàÿ ñèñòåìà, êîòîðàÿ, ãëàâíûì îáðàçîì, ñëóæèëà çàùèòå ãîñó-
äàðñòâà è ãîñóäàðñòâåííîé ñîáñòâåííîñòè, â îñíîâíîì ïîòåðÿëà ñâîé
ïðåäìåò è, ñîõðàíèâøèñü ñâîèìè îñíîâíûìè ÷åðòàìè è èíñòèòóöèî-
íàëüíîé ñèñòåìîé, ñòàëà îðóæèåì â ðóêàõ âëàñòè, ïåðåðàñïðåäåëÿþ-
ùåé ñîáñòâåííîñòü12. Òàêîå ïîëîæåíèå - ñàìûé áîëüøîé òîðìîç äåìî-
êðàòè÷åñêèõ ðàçâèòèé13. Ïåðâîñòåïåííîå óñëîâèå åãî ïðåîäîëåíèÿ -
äîñòóïíîñòü åâðîïåéñêèõ ïðàâîâûõ öåííîñòåé, ñîçíàíèå òîãî, ÷òî ïðà-
âî íå ïðèâèëåãèÿ ãîñóäàðñòâà, à ïðèíàäëåæèò êàæäîìó, íåçàâèñèìî îò
òîãî, êàêèå îí èìååò èëè íå èìååò îòíîøåíèÿ ê âëàñòè. Åñëè ãðàæäà-
íå â îáùåñòâåííûõ îòíîøåíèÿõ íå âûñòóïàþò êàê ïîëíîöåííûå ïðà-
âîñóáúåêòû, åñëè îáåñïå÷åíèå èõ ïðàâ íå ãàðàíòèðîâàíî, òî íå ìîæåò
áûòü ðå÷è î ëèáåðàëüíîì ïðàâîìûøëåíèè, ïðàâîâîì ãîñóäàðñòâå èëè
âåðõîâåíñòâå ïðàâà, à ðàññóæäåíèÿ î ãðàæäàíñêîì îáùåñòâå îñòàíóò-
ñÿ ïóñòûìè ëîçóíãàìè14. Îäíîçíà÷íî áåñïåðñïåêòèâíî òàêæå, êîãäà
àêöåíò äåëàåòñÿ íà îñóùåñòâëåíèè ïðàâîâîé ðåâîëþöèè ïóòåì “èì-
ïîðòà” äåìîêðàòèè áåç ñîçäàíèÿ íåîáõîäèìîé äëÿ íåå öåííîñòíîé ñè-
ñòåìû è ïðåäïîñûëîê. Ýòî ìîæåò ïðèâåñòè òîëüêî ê íåóäà÷íîìó êî-
ïèðîâàíèþ.

Çàäà÷à äîëæíà áûòü ðàçðåøåíà íå òîëüêî íà ìåíòàëèòåòíîì óðîâíå
èëè íà óðîâíå ïîëèòè÷åñêîãî ñîçíàíèÿ, íî è äîëæíû áûòü ïðåîäîëå-
íû ãíîñåîëîãè÷åñêèå èñêàæåíèÿ. Ñëåäîâàòåëüíî, ñàìûé êîðîòêèé

12 Óìåñòíî âñïîìíèòü ãëóáîêîìûñëåííîå îáîáùåíèå Àðèñòîòåëÿ: çàêîí íå ìîæåò íàñèëèå
ñäåëàòü ïðàâîì èëè ïðåäñòàâèòü ñèëó êàê èñòî÷íèê ïðàâà.

13 Êàê ñïðàâåäëèâî îòìå÷àåò À. Ñàëìèí, ïðîáëåìà ðåàëüíîãî ñóùåñòâîâàíèÿ ñîâðåìåííîé
äåìîêðàòèè çàêëþ÷àåòñÿ èìåííî â òîì, êàê ñîîòíîñÿòñÿ ãîñóäàðñòâåííàÿ âëàñòü,
áþðîêðàòèÿ, ãðàæäàíñêîå îáùåñòâî è ïîëèòèêà (ñì. Ñàëìèí À. Ñîâðåìåííàÿ äåìîêðàòèÿ. -
Ì., 1997. - Ñ 270). 

14 Äîñòîéíû âíèìàíèÿ ìàòåðèàëû êðóãëîãî ñòîëà, îðãàíèçîâàííîãî äâóìÿ àâòîðèòåòíûìè
ðîññèéñêèìè æóðíàëàìè ïî ýòèì ïðîáëåìàì (ñì. Ãðàæäàíñêîå îáùåñòâî, ïðàâîâîå
ãîñóäàðñòâî è ïðàâî (“Êðóãëûé ñòîë” æóðíàëîâ “Ãîñóäàðñòâî è ïðàâî” è “Âîïðîñû
ôèëîñîôèè”) // Ãîñóäàðñòâî è ïðàâî, 2002. - N1. - Ñ. 12-50).



ïóòü ê Åâðîïå - íå áåñïëîäíàÿ ïîïûòêà ïåðåïðûãíóòü ÷åðåç âåêà èëè,
èñõîäÿ èç ñîçåðöàòåëüíîãî âîñïðèÿòèÿ, ïðåâðàùåíèå íåêîòîðûõ ïðèí-
öèïîâ â áóìàæíûå ëîçóíãè è ñïîñîá çàâóàëèðîâàíèÿ ñóùåñòâóþùåé
äåéñòâèòåëüíîñòè, à ïðèçíàíèå åâðîïåéñêèõ öåííîñòåé ãðàæäàíñêîãî
îáùåñòâà â ðàìêàõ ñîáñòâåííîé öåííîñòíîé ñèñòåìû è ïîñëåäîâàòåëü-
íîå, íåïðåêëîííîå ïðåâðàùåíèå èõ â îñìûñëåííóþ ñîáñòâåííîñòü
÷ëåíîâ îáùåñòâà.

IV. ×òî èìååò èñõîäíîå çíà÷åíèå äëÿ ïðàêòèêè êîíñòè-
òóöèîííîãî ïðàâîñóäèÿ?

Äëÿ ïðàâîâîãî ãîñóäàðñòâà, íà íàø âçãëÿä,  èñõîäíîå çíà÷åíèå èìååò
ïîñëåäîâàòåëüíîå ïðèìåíåíèå è çàùèòà âñåõ íîðì-ïðèíöèïîâ, çàêðåï-
ëåííûõ â Êîíñòèòóöèè. Ñòåðæíåâîå çíà÷åíèå èìååò ïðåæäå âñåãî
êîíêðåòèçàöèÿ è ãàðàíòèðîâàíèå êîíñòèòóöèîííîé íîðìû-ïðèíöèïà
“ïðàâîâîãî ãîñóäàðñòâà”. Ñàìûìè îáùèìè ÷åðòàìè îñíîâíîé ïðèí-
öèï ïðàâîâîãî ãîñóäàðñòâà çàêëþ÷àåòñÿ â òîì, ÷òî ãîñóäàðñòâåííàÿ
âëàñòü äîëæíà áûòü îãðàíè÷åíà, äîëæíà áûòü óñòàíîâëåíà òà ãðàíèöà,
çà êîòîðóþ âëàñòü íå ìîæåò ïåðåéòè15. 

Ýòà ãðàíèöà - íåîòúåìëåìûå ïðàâà ÷åëîâåêà. Îãðàíè÷åíèå âëàñòè ïðà-
âîì - îñíîâíîé õàðàêòåðèçóþùèé ýëåìåíò ïðàâîâîãî ãîñóäàðñòâà.
Êîíñòèòóöèÿ ìîæåò ïðåâðàòèòüñÿ â ñáîðíèê êðàñèâûõ ñëîâ, åñëè â öå-
ïî÷êå êîíñòèòóöèîííûé ïðèíöèï - ïðàâî - âëàñòü íåò ãàðìîíè÷íîé
âçàèìîñâÿçàííîñòè, áëàãîäàðÿ ÷åìó ñóùíîñòüþ äåÿòåëüíîñòè âëàñòè
ñòàíîâèòñÿ ãàðàíòèðîâàíèå ïðàâà. Êîíå÷íûì ñ÷åòîì, êîíñòèòóöèè áû-
ëè ñîçäàíû äëÿ îñóùåñòâëåíèÿ òðåõ îñíîâíûõ ìèññèé:

-  ãàðàíòèðîâàíèÿ ïðàâ è ñâîáîä ëþäåé;

- óñòàíîâëåíèÿ ãðàíèö âëàñòè è äåéñòâèé åå îñóùåñòâëÿþùèõ;

- óñòàíîâëåíèÿ îñíîâ ãîñóäàðñòâåííîãî ñòðîÿ è óïîðÿäî÷åíèÿ
îñóùåñòâëåíèÿ âëàñòíûõ ôóíêöèé.

Èñõîäÿ èç âûøåèçëîæåííûõ ðåàëèé è îáîáùåíèé, â ëþáîé ïîñòêîì-
ìóíèñòè÷åñêîé ñòðàíå îáÿçàòåëüíûìè è îñíîâíûìè óñëîâèÿìè ñòàíîâ-
ëåíèÿ ïðàâîâîãî ãîñóäàðñòâà ìîãóò ðàññìàòðèâàòüñÿ:

- ïðèçíàíèå è óâàæåíèå ÷åëîâå÷åñêîãî äîñòîèíñòâà, ñîáëþäåíèå
åãî ïðàâ è îñíîâíûõ ñâîáîä, ãàðàíòèðîâàíèå âåðõîâåíñòâà ïðàâà;

- ðàçäåëåíèå è ñáàëàíñèðîâàííîñòü âëàñòåé, îïòèìàëüíàÿ äåöåíòðà-
ëèçàöèÿ ïîëèòè÷åñêîé, ýêîíîìè÷åñêîé è àäìèíèñòðàòèâíîé ñèë;
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15 Ñì. Ñóùèíñêàÿ Ñ.È. Ïîíÿòèå è ñóùíîñòü ïðàâîâîãî ãîñóäàðñòâà è ñîîòâåòñòâèå ÔÐÃ
êðèòåðèÿì ïðàâîâîãî ãîñóäàðñòâà ñ òî÷êè çðåíèÿ åå êîíñòèòóöèîííûõ õàðàêòåðèñòèê //
Êîíñòèòóöèîííîå ïðàâî çàðóáåæíûõ ñòðàí, 2001. - N1. - Ñ. 42-48.



- âûáîðíîñòü è ïîäêîíòðîëüíîñòü âëàñòåé;

- íàëè÷èå íåçàâèñèìîé ñóäåáíîé âëàñòè;

- ãàðàíòèðîâàíèå âåðõîâåíñòâà è óñòîé÷èâîñòè Êîíñòèòóöèè.

Ýòè ïðåäïîñûëêè âçàèìîñâÿçàíû è îòñóòñòâèå, èãíîðèðîâàíèå èëè
ðàçíîðîäíîå èñêàæåíèå ëþáîãî èç íèõ ìîãóò óíè÷òîæèòü îñòàëüíûå è
ñâèäåòåëüñòâîâàòü î íåäåìîêðàòè÷åñêîì ïîëèòè÷åñêîì ðåæèìå. Ýòî,
ïîæàëóé, àçáóêà ïåðåäîâîé ìåæäóíàðîäíîé ïðàâîâîé ìûñëè è îáùå-
ñòâåííîé ïðàêòèêè è èìååò èñêëþ÷èòåëüíîå îðèåíòèðîâî÷íîå çíà÷å-
íèå äëÿ ïðàêòèêè êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Íà ýòî îáñòîÿòåëüñò-
âî îñîáîå âíèìàíèå îáðàùàåòñÿ òàêæå â ñòàòüå 55 Çàêîíà ÐÀ “Î Êîíñ-
òèòóöèîííîì Ñóäå”, â êîòîðîé ïðåäóñìàòðèâàåòñÿ, ÷òî, îöåíèâàÿ êîí-
ñòèòóöèîííîñòü íîðìàòèâíûõ àêòîâ, Êîíñòèòóöèîííûé Ñóä, íàðÿäó ñ
äðóãèìè îáñòîÿòåëüñòâàìè, äîëæåí ó÷èòûâàòü òàêæå íåîáõîäèìîñòü
çàùèòû, ñâîáîäíîãî îñóùåñòâëåíèÿ çàêðåïëåííûõ Êîíñòèòóöèåé ïðàâ
è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, ðàìêè è îñíîâàíèÿ èõ äîçâîëåííûõ
îãðàíè÷åíèé, êàê è ïðåäóñìîòðåííûå Êîíñòèòóöèåé ïðèíöèï ðàçäåëå-
íèÿ âëàñòåé, äîçâîëåííûå ãðàíèöû ïîëíîìî÷èé ãîñóäàðñòâåííûõ îðãà-
íîâ è äîëæíîñòíûõ ëèö, íåîáõîäèìîñòü îáåñïå÷åíèÿ íåïîñðåäñòâåí-
íîãî äåéñòâèÿ Êîíñòèòóöèè.

Ìîæíî ïðèâåñòè ìíîãî÷èñëåííûå ïðèìåðû èç ïðàêòèêè Êîíñòèòóöè-
îííîãî Ñóäà ÐÀ, êîãäà Ñóä, èñõîäÿ èç òàêèõ òðåáîâàíèé çàêîíà, ñôîð-
ìóëèðîâàë òàêèå ïðàâîâûå ïîçèöèè, êîòîðûå èìåþò âàæíîå íàïðàâëÿ-
þùåå çíà÷åíèå äëÿ ïðàêòè÷åñêîãî ãàðàíòèðîâàíèÿ âåðõîâåíñòâà ïðà-
âà è ÿâëÿþòñÿ âàæíûì èñòî÷íèêîì êîíñòèòóöèîííîãî ïðàâà. Îäíàêî ÿ
íå æåëàþ àêöåíòèðîâàòü íà àíàëèçå ýòèõ ïðèìåðîâ è èõ ïðåäñòàâëå-
íèè âàì. Ñ÷èòàþ íàèáîëåå âàæíûì ïîä÷åðêíóòü, ÷òî îáåñïå÷åíèå âåð-
õîâåíñòâà ïðàâà äîëæíî ñòàòü ñòåðæíåì äåÿòåëüíîñòè âñåé ãîñóäàðñò-
âåííî-ïðàâîâîé ñèñòåìû è îñíîâîé ïðàâîìûøëåíèÿ. Â ïðîòèâíîì ñëó-
÷àå íåñðàâíèìî áîëüøîå ÷èñëî ñîñòàâÿò òå ðåøåíèÿ êîíñòèòóöèîííûõ
ñóäîâ, êîòîðûå, áóäó÷è ïðèçâàííûìè ãàðàíòèðîâàòü âåðõîâåíñòâî ïðà-
âà, âîçíèêíóò îïðåäåëåííûå çàòðóäíåíèÿ ñ èõ ðåàëèçàöèåé. Âåðîÿòíî,
â äàëüíåéøåì áóäåò öåëåñîîáðàçíûì è ñ ýòîé òî÷êè çðåíèÿ åùå ðàç
ñäåëàòü ïðåäìåòîì äèñêóññèè ïðîáëåìó îáåñïå÷åíèÿ èñïîëíåíèÿ ðå-
øåíèé êîíñòèòóöèîííûõ ñóäîâ.

Îáîáùàÿ, õîòåëîñü áû ïîä÷åðêíóòü, ÷òî íåçàâèñèìî îò õàðàêòåðà ðàñ-
ñìàòðèâàåìûõ äåë â êîíñòèòóöèîííîì ñóäå, êëþ÷îì óñòàíîâëåíèÿ êîí-
ñòèòóöèîííîé äåìîêðàòèè â îáùåñòâå ÿâëÿåòñÿ îáåñïå÷åíèå âåðõîâåí-
ñòâà ïðàâà ïóòåì îãðàíè÷åíèÿ âëàñòè ïðàâîì.

Áëàãîäàðþ çà âíèìàíèå.
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SUMMARY

It is undeniable that for the establishment of constitutionalism the mere
presence of a constitution is not enough.  What society and people need
is not a collection of well wishes but a working constitution. Some aspects
of this problem are considered in the report:

I. What does the international experience bare 
witness to?

The analysis of the international experience of constitutional justice shows
that when reviewing the majority of cases the constitutional courts come
into contact with the fundamental constitutional principles, which forces
them to express a certain legal position towards the object of the review
concerned.  The consequences of a given position are not only conditioned
by the real picture of the constitutional democracy and society’s level of
legal comprehension; they are also conditioned by the fact that how the
body of constitutional review has perceived and interpreted the essence of
the constitutional principle. Contemporaneously, the analysis of the con-
tent of the decisions of constitutional courts shows that there is no uniform
approach toward the interpretation of such concepts as the “Rule of Law”,
“Supremacy of Law” or a “Rule of Law State” as well as other concepts
which have a fundamental meaning for the theory as well as the practice
of constitutional justice.

II. How is the principle of rule of law understood within
the context of european legal doctrine?

It is generalized that at the beginning of the XX century the European
democratic processes created and adopted, along with liberal economic rela-
tions, a type of a liberal legal comprehension.  The essence of the latter rests
upon the recognition of human being’s natural rights, as a high value, as a
directly applicable law and as a basis of positive legal norm.  It was the
unavoidable logic of the democratic developments that the guarantee of the
Rule of Law became the cornerstone of the European legal system.  

Leaving aside the theoretical and methodological point of view, it is of
great importance, for the practice of constitutional justice, on how the
“Rule of Law” as a concept is recognized, understood and realized. The
focus is made on four fundamental components.  These are:

- The constitutional recognition of human dignity and rights as a
supreme and inalienable value, as a directly applicable law,
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- The guarantee of those rights, which condition the meaning, con-
tent and nature of application of the laws, as well as the nature of
activities of the legislative and the executive,

- The definition of the constitutional criteria of the possible limita-
tion of human rights, taking into consideration the principles of
civic society, 

- The insurance of the judiciary and institutional guarantees of the
human rights and fundamental freedoms.

It is the contemporaneous systemic guarantee of the content and essence
of the Rule of Law, which, first and foremost, must be guaranteed by the
constitution.

III. What is the practical picture in post-communist 
reality?

Few generalizations stand out:

1) The states located in this region were unable to experience the
liberal market economic relations which took Europe more than
two hundred years to undergo.  Most simply went from a feu-
dal system to a “socialist” system.

2) A wholly different system of proprietary relations developed.  In
the process of privatization of the means of production by the
State, the people were alienated from the power and were trans-
formed into object of realization of power. The real owner of
property were neither the people nor the state but the authori-
ty. The law was called to protect not the human being and the
latter’s property but that of authority.

3) The dogmatic positivist philosophy, constructed on the atheis-
tic worldview, replaced the legal philosophy, which took cen-
turies to form.

4) Within a single party reality, the source of law became the
absolute will of the political power. The party’s supreme body
became the real norm-creating body which had unlimited and
misbalanced power.

It was only natural that centuries of positivist legal thought with its politi-
cized and distorted manifestations, deep rooted itself in the whole region
of the former USSR and East Europe.

The unique feature of societies undergoing transformation is that the
Soviet mentality often produces fertile ground for self re-generation.
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The shortest road to Europe is not the fruitless experience of leaping over
centuries or the reduction of specific values and principles to paper slo-
gans but the recognition of the European values within the framework of
domestic value system and transforming them into society’s philosophi-
cal property.  

IV. What is the starting point for the practice of constitu-
tional justice? 

For a Rule of Law State, in my opinion, the starting point is the consistent
realization and protection of the norm-principles of the Constitution
enshrined in the bases of constitution order. Of pivotal importance is the
need to have a clear understanding and guarantee of the norm-principle
“Rule of Law State”. The primary principle of a Rule of Law State is that
power of authority needs to be limited, that limit needs to be clearly
defined, and that authority cannot transcend that limit.  That limit is man’s
inalienable rights.  

Judging from the above-mentioned generalizations, the necessary and
imperative conditions for the creation of a Rule of Law State in every post-
Communist state are the following:

- The recognition and respect of human dignity, the guarantee of
man’s fundamental rights and freedoms, and the guarantee of the
Rule of Law,

- The separation of powers, the implementation of checks and bal-
ances, and the decentralization of the political, economic and
administrative power,

- The election of authority and the control over the latter,

- The presence of an independent judiciary,

- The guarantee of the supremacy and the stability of the Constitution.

These conditions are interrelated, and the absence or ignoring of one of
these may cast a shadow on the presence of the others and may attest to
lack of democratic process.   

Regardless of what issue is being discussed by the Constitutional Court,
the key to the constitutional democracy is the guarantee of the Rule of Law
and the restriction of the power of authority through law.
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ÐÎËÜ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ
ÐÎÑÑÈÉÑÊÎÉ ÔÅÄÅÐÀÖÈÈ 

Â ÎÁÅÑÏÅ×ÅÍÈÈ ÂÅÐÕÎÂÅÍÑÒÂÀ ÏÐÀÂÀ

ÂÀËÅÐÈÉ ÇÎÐÜÊÈÍ
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà 

Ðîññèéñêîé Ôåäåðàöèè,
äîêòîð þðèäè÷åñêèõ íàóê, ïðîôåññîð

1. Ïðàâîòâîð÷åñêàÿ ðîëü ðåøåíèé Êîíñòèòóöèîííîãî
Ñóäà.

×òî îçíà÷àåò äëÿ Êîíñòèòóöèîííîãî Ñóäà îáåñïå÷èòü âåðõîâåíñòâî
ïðàâà? Ïðåæäå âñåãî, ýòî – îáåñïå÷èòü âåðõîâåíñòâî Êîíñòèòóöèè â
ïðàâîâîé ñèñòåìå ñòðàíû íà âñåé åå òåððèòîðèè, ðåàëèçîâàòü çàëî-
æåííóþ â Êîíñòèòóöèè õàðàêòåðèñòèêó Ðîññèè êàê ïðàâîâîãî, äåìî-
êðàòè÷åñêîãî, ôåäåðàòèâíîãî è ñîöèàëüíîãî ãîñóäàðñòâà ñ ðåñïóáëè-
êàíñêîé ôîðìîé ïðàâëåíèÿ, â êîòîðîì ÷åëîâåê, åãî ïðàâà è ñâîáîäû
ÿâëÿþòñÿ âûñøåé öåííîñòüþ.

Êîíñòèòóöèÿ êàê «ãîëûé òåêñò» ñàìà ïî ñåáå ïðèíöèïû ïðàâîâîãî ãî-
ñóäàðñòâà åùå íå îáåñïå÷èâàåò íà äåëå. Äëÿ ýòîãî íóæåí ñëîæíûé
ïðàêòè÷åñêèé ìåõàíèçì. Îñîáóþ ðîëü â ýòîì ìåõàíèçìå èãðàåò Êîí-
ñòèòóöèîííûé Ñóä. Èìåííî Êîíñòèòóöèîííûé Ñóä, â êîíå÷íîì ñ÷åòå
ðåøàåò, ÷òî òàêîå åñòü äåéñòâèòåëüíàÿ Êîíñòèòóöèÿ â ïðîòèâîðå÷èâîì
åäèíñòâå åå áóêâû è äóõà. 

Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè äàåò îáùåîáÿçàòåëü-
íîå, à ñëåäîâàòåëüíî, íîðìàòèâíîå òîëêîâàíèå Êîíñòèòóöèè, ïðåêðà-
ùàåò äåéñòâèå ïðèçíàííûõ èì íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè
íîðìàòèâíûõ àêòîâ èëè íå äîïóñêàåò èõ âñòóïëåíèÿ â ñèëó (íåðàòè-
ôèöèðîâàííûé äîãîâîð Ðîññèéñêîé Ôåäåðàöèè) ëèáî, ïðèçíàâàÿ çà-
êîí íå ïðîòèâîðå÷àùèì Êîíñòèòóöèè, äàåò òàêîå åãî òîëêîâàíèå (ïó-
òåì âûÿâëåíèÿ åãî êîíñòèòóöèîííî-ïðàâîâîãî ñìûñëà), êîòîðîå ñëó-
æèò íåïðåìåííûì óñëîâèåì åãî êîíñòèòóöèîííîñòè è èìååò, ñòàëî
áûòü, íîðìàòèâíîå çíà÷åíèå äëÿ âñåõ ïðàâîïðèìåíèòåëåé, â òîì ÷èñ-
ëå ñóäîâ îáùåé þðèñäèêöèè.

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà, â ðåçóëüòàòå êîòîðûõ íîðìàòèâíûå
àêòû, ïðèçíàííûå íåêîíñòèòóöèîííûìè, óòðà÷èâàþò þðèäè÷åñêóþ
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ñèëó, èìåþò òàêóþ æå ñôåðó äåéñòâèÿ âî âðåìåíè, ïðîñòðàíñòâå è ïî
êðóãó ëèö, êàê ðåøåíèÿ íîðìîòâîð÷åñêîãî îðãàíà, è, ñëåäîâàòåëüíî,
òàêîå æå, êàê íîðìàòèâíûå àêòû, îáùåå çíà÷åíèå, íå ïðèñóùåå ïðà-
âîïðèìåíèòåëüíûì ïî ñâîåé ïðèðîäå àêòàì ñóäîâ îáùåé þðèñäèêöèè
è àðáèòðàæíûõ ñóäîâ (Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ðîñ-
ñèéñêîé Ôåäåðàöèè îò 16 èþíÿ 1998 ãîäà ïî äåëó î òîëêîâàíèè îòäåëü-
íûõ ïîëîæåíèé ñòàòåé 125, 126 è 127 Êîíñòèòóöèè Ðîññèéñêîé Ôåäå-
ðàöèè).

Òàêèì îáðàçîì, ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ïî äåëàì î ïðî-
âåðêå êîíñòèòóöèîííîñòè çàêîíîâ è èíûõ íîðìàòèâíûõ ïðàâîâûõ
àêòîâ âûñîêîãî óðîâíÿ, èìåþò ïî ñóòè, íîðìàòèâíûé õàðàêòåð (îá-
ëàäàþò íîðìàòèâíîé ñèëîé) è êàê òàêîâûå ïðèîáðåòàþò ïðåöåäåíò-
íîå çíà÷åíèå.

2. Ïðåöåäåíò è ïðàâîâûå ïîçèöèè Êîíñòèòóöèîííîãî
Ñóäà 

Íåêîòîðûå ñóùåñòâåííûå ñâîéñòâà ðåøåíèé Êîíñòèòóöèîííîãî Ñó-
äà, ñîäåðæàùèõ ïðàâîâûå ïîçèöèè, ñáëèæàþò èõ ñ ïðåöåäåíòàìè.
Òàê, åãî ðåøåíèÿ ðàñïðîñòðàíÿþòñÿ íå òîëüêî íà êîíêðåòíûé ñëó-
÷àé, íî è íà âñå àíàëîãè÷íûå ñëó÷àè è èìåþò îôèöèàëüíûé õàðàê-
òåð, äåëàþùèé èõ ðåàëèçàöèþ îáÿçàòåëüíîé íà âñåé òåððèòîðèè
ñòðàíû. Ïîñêîëüêó ìîæíî ãîâîðèòü î ñàìîñòîÿòåëüíîé ïðàâîòâîð÷å-
ñêîé ôóíêöèè Êîíñòèòóöèîííîãî Ñóäà, ñëåäóåò ïðèçíàòü, ÷òî åãî
ðåøåíèÿ ïðèîáðåòàþò ïðåöåäåíòíûé õàðàêòåð è ñòàíîâÿòñÿ èñòî÷-
íèêàìè ïðàâà.

Ëîãèêà òàêîãî ïîäõîäà çàêîíîìåðíà äëÿ ñòðàí, ïðîâîäÿùèõ ðàäèêàëü-
íûå ñîöèàëüíûå, ýêîíîìè÷åñêèå è ïîëèòè÷åñêèå ðåôîðìû. Íîðìà-
òèâíîå ðåãóëèðîâàíèå â òàêèõ ñòðàíàõ íàõîäèòñÿ â ïîñòîÿííîì ïðî-
òèâîðå÷èâîì ðàçâèòèè, òî îòñòàåò îò ïðîâîäèìûõ ðåôîðì, òî îïåðå-
æàåò èõ, ÷òî âûçûâàåò ïîòðåáíîñòü â êîíñòèòóöèîíàëèçàöèè îòðàñ-
ëåâîãî è ðåãèîíàëüíîãî çàêîíîäàòåëüñòâà, ò.å. âî âñòðàèâàíèè åãî â
íåïðîòèâîðå÷èâóþ ïðàâîâóþ ñèñòåìó, îñíîâàííóþ íà âåðõîâåíñòâå
Êîíñòèòóöèè.

Ñîçäàíèå çíà÷èìûõ ïðåöåäåíòîâ â ýòîì ïðîöåññå èãðàåò âàæíåéøóþ
è äàæå íàïðàâëÿþùóþ ðîëü. Îñîáåííî íàãëÿäíî ïðåöåäåíòíûé õàðàê-
òåð ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà ïðîÿâëÿåòñÿ ïðè ðàçðåøåíèè
ïðàâîâûõ êîëëèçèé, âîçíèêàþùèõ â ñâÿçè ñ ôàêòàìè ïðîòèâîðå÷èÿ
íàöèîíàëüíîãî çàêîíîäàòåëüñòâà ìåæäóíàðîäíîìó, ðåãèîíàëüíîãî –
îáùåôåäåðàëüíîìó, îòðàñëåâîãî – êîíñòèòóöèîííîìó.
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Ñîçäàíèå ïðåöåäåíòíûõ ðåøåíèé â õîäå îñóùåñòâëåíèÿ êîíñòèòóöè-
îííîãî ñóäîïðîèçâîäñòâà - îäèí èç îñíîâíûõ ìåõàíèçìîâ ïðàâîâîé
ìîäåðíèçàöèè. Èìåííî â ðàìêàõ òàêîãî ïîäõîäà ïðàâîâûå ïîçèöèè
Êîíñòèòóöèîííîãî Ñóäà (îòðàæàþùèåñÿ â åãî ðåøåíèÿõ) ìîæíî ñîïî-
ñòàâèòü ñ ratio decidendi â àíãëèéñêîì ïðàâå.

Ïî ñóòè ñâîåé, ïðåöåäåíòû â äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà ÿâ-
ëÿþòñÿ íåîáõîäèìûì ðåãóëÿòîðîì â óñëîâèÿõ, êîãäà ïðîâîäÿòñÿ ðàäè-
êàëüíûå ðåôîðìû, à çíà÷èò, êîðåííûì îáðàçîì ìåíÿåòñÿ çàêîíîäà-
òåëüñòâî, è â òî æå âðåìÿ îáåñïå÷èâàþò ñòàáèëüíîñòü ïðàâà. Òåì ñà-
ìûì ïîñðåäñòâîì ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà ïðàâî îäíîâðå-
ìåííî âûïîëíÿåò êàê ôóíêöèþ ñòàáèëèçàöèè (êîíñåðâàòèâíàÿ ôóíê-
öèÿ), òàê è ôóíêöèþ ðàçâèòèÿ (äèíàìèêè).

Ïðàêòèêà ïîêàçàëà, ÷òî, ñîçäàâàÿ çíà÷èìûå ïðåöåäåíòû â ñàìûõ áîëå-
âûõ òî÷êàõ ïðîâîäèìûõ ðåôîðì, Êîíñòèòóöèîííîìó Ñóäó óäàåòñÿ ñî-
õðàíÿòü ñòàáèëüíîñòü â îáùåñòâå è âìåñòå ñ òåì - íå ïðåïÿòñòâîâàòü
èííîâàöèÿì. Íàèáîëåå óáåäèòåëüíî ýòî ïðîÿâëÿåòñÿ â ïðàâîâûõ ïîçè-
öèÿõ Êîíñòèòóöèîííîãî Ñóäà, êàñàþùèõñÿ âîïðîñîâ ñîöèàëüíîé çà-
ùèòû (æàëîáû ïî òàêèì âîïðîñàì çàíèìàþò ïî êîëè÷åñòâó îäíî èç
ïåðâûõ ìåñò ñðåäè âñåõ îáðàùåíèé ãðàæäàí â Êîíñòèòóöèîííûé Ñóä
çà ïîñëåäíèå 10 ëåò).

Îñíîâûâàÿñü íà ïîëîæåíèÿõ Êîíñòèòóöèè, Êîíñòèòóöèîííûé Ñóä
ñôîðìóëèðîâàë è íåîäíîêðàòíî ïîäòâåðäèë ïðàâîâóþ ïîçèöèþ, ñî-
ãëàñíî êîòîðîé èçìåíåíèå çàêîíîäàòåëåì (â òîì ÷èñëå ïîñðåäñòâîì
âðåìåííîãî ðåãóëèðîâàíèÿ) ðàíåå óñòàíîâëåííûõ ïðàâèë äîëæíî îñó-
ùåñòâëÿòüñÿ òàêèì îáðàçîì, ÷òîáû ñîáëþäàëñÿ ïðèíöèï ïîääåðæàíèÿ
äîâåðèÿ ãðàæäàí ê çàêîíó è äåéñòâèÿì ãîñóäàðñòâà, êîòîðûé ïðåäïî-
ëàãàåò ïðàâîâóþ îïðåäåëåííîñòü, ñîõðàíåíèå ðàçóìíîé ñòàáèëüíîñòè
ïðàâîâîãî ðåãóëèðîâàíèÿ, íåäîïóñòèìîñòü âíåñåíèÿ ïðîèçâîëüíûõ èç-
ìåíåíèé â äåéñòâóþùóþ ñèñòåìó íîðì è ïðåäñêàçóåìîñòü çàêîíîäà-
òåëüíîé ïîëèòèêè â ñîöèàëüíîé ñôåðå. Ýòî, êàê è òî÷íîñòü è êîíêðåò-
íîñòü ïðàâîâûõ íîðì, êîòîðûå ëåæàò â îñíîâå ðåøåíèé ïðàâîïðèìå-
íèòåëåé, âêëþ÷àÿ ñóäû, íåîáõîäèìî äëÿ òîãî, ÷òîáû ó÷àñòíèêè ñîîò-
âåòñòâóþùèõ ïðàâîîòíîøåíèé ìîãëè â ðàçóìíûõ ïðåäåëàõ ïðåäâèäåòü
ïîñëåäñòâèÿ ñâîåãî ïîâåäåíèÿ è áûòü óâåðåííûìè â íåèçìåííîñòè
ñâîåãî îôèöèàëüíî ïðèçíàííîãî ñòàòóñà, ïðèîáðåòåííûõ ïðàâ, äåéñò-
âåííîñòè èõ ãîñóäàðñòâåííîé çàùèòû, ò.å. â òîì, ÷òî ïðèîáðåòåííîå
èìè íà îñíîâå äåéñòâóþùåãî çàêîíîäàòåëüñòâà ïðàâî áóäåò óâàæàòüñÿ
âëàñòÿìè è áóäåò ðåàëèçîâàíî.

Ïðè ýòîì íåîáõîäèìî ïîä÷åðêíóòü, ÷òî â ñâîèõ ðåøåíèÿõ è âûðàáî-
òàííûõ ïðàâîâûõ ïîçèöèÿõ â èõ ñîâîêóïíîñòè Êîíñòèòóöèîííûé Ñóä,
âûïîëíÿÿ ñòàáèëèçèðóþùóþ ôóíêöèþ â âîïðîñàõ ðåàëèçàöèè ïðèí-
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öèïà ñîöèàëüíîãî ãîñóäàðñòâà, âìåñòå ñ òåì ó÷èòûâàåò óðîâåíü ðåàëü-
íûõ ýêîíîìè÷åñêèõ âîçìîæíîñòåé íàøåé ñòðàíû íà ñîâðåìåííîì ýòà-
ïå åå ðàçâèòèÿ è èñõîäèò èç íåîáõîäèìîñòè íàõîæäåíèÿ êîíñòèòóöè-
îííîãî áàëàíñà êîíêóðèðóþùèõ ïðàâ è èíòåðåñîâ, ñ òåì ÷òîáû áûëè
íàäëåæàùèì îáðàçîì çàùèùåíû ñîöèàëüíûå ïðàâà ãðàæäàí è â òî æå
âðåìÿ íå çàêðûòû ïóòè äëÿ ïðîâåäåíèÿ ðåôîðì, â òîì ÷èñëå â ñôåðå
ñîöèàëüíîé ïîëèòèêè.

Ïðàâîâûå ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà íàðÿäó ñ èõ ïðåöåäåíòíûì
õàðàêòåðîì èìåþò è ïðåþäèöèàëüíóþ ñèëó äëÿ âñåõ ñóäîâ. Åñëè îïðå-
äåëåííàÿ íîðìà îòðàñëåâîãî çàêîíîäàòåëüñòâà ïðèçíàíà íåêîíñòèòó-
öèîííîé, òî îíà òåì ñàìûì óòðà÷èâàåò þðèäè÷åñêóþ ñèëó è ñòàíîâèò-
ñÿ íåäåéñòâèòåëüíîé; ïðè ýòîì íå òîëüêî îíà, íî è ïîäîáíûå åé ïî ñî-
äåðæàíèþ íîðìû äðóãèõ íîðìàòèâíûõ àêòîâ íå ìîãóò ïðèìåíÿòüñÿ ñó-
äàìè.

Âìåñòå ñ òåì ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ñ ñîäåðæàùèìèñÿ â
íèõ ïðàâîâûìè ïîçèöèÿìè - è íå ïðåöåäåíòû, è íå ïðåþäèöèÿ â ÷è-
ñòîì âèäå íè äëÿ ñàìîãî Êîíñòèòóöèîííîãî Ñóäà, íè äëÿ äðóãèõ îð-
ãàíîâ. Ýòî íîðìàòèâíûå àêòû îñîáîãî ðîäà, èìåþùèå îïðåäåëåí-
íûå ïðåöåäåíòíûå è ïðåþäèöèàëüíûå ñâîéñòâà. Ïðàâîâûå ïîçèöèè
Êîíñòèòóöèîííîãî Ñóäà, ñîäåðæàùèåñÿ â åãî ðåøåíèÿõ, ïî ñâîåé
ñóòè ôàêòè÷åñêè îòðàæàþò îñîáîãî ðîäà ïðàâîòâîð÷åñòâî äàííîãî
Ñóäà.

Áóäó÷è èñòî÷íèêàìè ïðàâà, ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ñ ñî-
äåðæàùèìèñÿ â íèõ ïðàâîâûìè ïîçèöèÿìè çàíèìàþò îñîáîå ìåñòî
â îáùåé ñèñòåìå èñòî÷íèêîâ ïðàâà Ðîññèè. Èòîãîâûå ðåøåíèÿ Êîí-
ñòèòóöèîííîãî Ñóäà ñâÿçàíû ñ òîëêîâàíèåì Êîíñòèòóöèè, êîòîðîå
ìîæåò áûòü ñïåöèàëüíûì (â ñïåöèàëüíîé ïðîöåäóðå î òîëêîâàíèè
òîãî èëè èíîãî ïîëîæåíèÿ Êîíñòèòóöèè) èëè êàçóàëüíûì (èíöè-
äåíòíûì) - â îñòàëüíûõ äåëàõ, ðàçðåøàåìûõ Êîíñòèòóöèîííûì Ñó-
äîì, â òîì ÷èñëå ïðè ïðîâåðêå êîíñòèòóöèîííîñòè çàêîíîâ. Þðè-
äè÷åñêàÿ ñèëà èòîãîâûõ ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà ïðåâûøà-
åò þðèäè÷åñêóþ ñèëó ëþáîãî çàêîíà, à ñëåäîâàòåëüíî, ïðàêòè÷åñêè
ðàâíà þðèäè÷åñêîé ñèëå ñàìîé Êîíñòèòóöèè, êîòîðóþ óæå íåëüçÿ
ïðèìåíÿòü â îòðûâå îò èòîãîâûõ ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà,
îòíîñÿùèõñÿ ê ñîîòâåòñòâóþùèì íîðìàì, è òåì áîëåå âîïðåêè ýòèì
ðåøåíèÿì. Çäåñü óìåñòíî âñïîìíèòü çàìå÷àíèå àìåðèêàíñêîãî ñó-
äüè î òîì, ÷òî «Êîíñòèòóöèÿ - ýòî òî, ÷òî î íåé ãîâîðÿò ñóäüè». Òà-
êèì îáðàçîì, ëþáîå òîëêîâàíèå âûñøåãî çàêîíà ñòðàíû, êîòîðîå
äàåòñÿ Êîíñòèòóöèîííûì Ñóäîì â åãî ïðàâîâûõ ïîçèöèÿõ, èìååò
êîíñòèòóöèîííóþ ñèëó.
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2. Çíà÷åíèå ïðèíöèïîâ è íîðì ìåæäóíàðîäíîãî ïðàâà,
ïðàâîâûõ ïîçèöèé Åâðîïåéñêîãî ñóäà ïî ïðàâàì
÷åëîâåêà äëÿ ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà Ðîññèè.

Ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà â Ðîññèéñêîé Ôåäåðàöèè
ïðèçíàþòñÿ è ãàðàíòèðóþòñÿ ñîãëàñíî îáùåïðèçíàííûì ïðèíöèïàì è
íîðìàì ìåæäóíàðîäíîãî ïðàâà; ýòè ïðèíöèïû è íîðìû, à òàêæå ìåæ-
äóíàðîäíûå äîãîâîðû Ðîññèè ÿâëÿþòñÿ ñîñòàâíîé ÷àñòüþ åå ïðàâîâîé
ñèñòåìû; ïðè ýòîì ìåæäóíàðîäíûé äîãîâîð èìååò ïðèîðèòåò ïåðåä çà-
êîíîì â ñëó÷àå èõ êîëëèçèè (÷àñòü 4 ñòàòüè 15, ÷àñòü 1 ñòàòüè 17 Êîí-
ñòèòóöèè).

Òàê, â íàñòîÿùåå âðåìÿ â ïðàâîâóþ ñèñòåìó Ðîññèè èíêîðïîðèðîâàíà
Êîíâåíöèÿ î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä.

Ðîññèéñêàÿ Êîíñòèòóöèÿ çàêëþ÷àåò â ñåáå ìåõàíèçì, ïîçâîëÿþùèé
ââîäèòü â îòå÷åñòâåííóþ ïðàâîâóþ ñèñòåìó íîâûå ïðèíöèïû è íîð-
ìû, ðàâíî êàê è ìåæäóíàðîäíûå äîãîâîðû ïî ìåðå èõ âîçíèêíîâåíèÿ,
à òàêæå îáíîâëÿòü ñóùåñòâóþùèå - ïî ìåðå èõ ðàçâèòèÿ. Êîíñòèòóöèÿ
Ðîññèéñêîé Ôåäåðàöèè íå ïðåäóñìàòðèâàåò ïîëíîé ïîä÷èíåííîñòè
ðîññèéñêèõ çàêîíîâ ìåæäóíàðîäíûì äîãîâîðàì. Íå ñîîòâåòñòâóþùèå
äîãîâîðó ïîëîæåíèÿ íàöèîíàëüíîãî çàêîíà, ñîõðàíÿÿ ñâîþ þðèäè÷åñ-
êóþ ñèëó, ëèøü íå ïðèìåíÿþòñÿ â êîíêðåòíîì äåëå. Èíûìè ñëîâàìè,
ìåæäóíàðîäíûé äîãîâîð íå îòìåíÿåò íàöèîíàëüíûé çàêîí, - ïðèîðè-
òåò íîðìû äîãîâîðà íàä íîðìîé çàêîíà èìååò ìåñòî òîëüêî â ñôåðå
ïðàâîïðèìåíåíèÿ.

Íè Êîíñòèòóöèÿ, íè Ôåäåðàëüíûé êîíñòèòóöèîííûé çàêîí «Î Êîí-
ñòèòóöèîííîì Ñóäå Ðîññèéñêîé Ôåäåðàöèè» íå îáÿçûâàþò Êîíñòèòó-
öèîííûé Ñóä ïðèìåíÿòü â ñâîåé äåÿòåëüíîñòè èíûå, ïîìèìî Êîíñòè-
òóöèè, èñòî÷íèêè. Òåì ñàìûì, êàçàëîñü áû, äîïóñêàåòñÿ âûâîä î òîì,
÷òî Êîíñòèòóöèîííûé Ñóä, àíàëèçèðóÿ ïîñòàâëåííûå ïåðåä íèì âî-
ïðîñû ïðàâà, äîëæåí èñïîëüçîâàòü â êà÷åñòâå êîäåêñà è ïðàâîâîãî ýòà-
ëîíà ëèøü áóêâó Êîíñòèòóöèè, ñâîå ïîíèìàíèå ýòîé áóêâû. Îäíàêî â
ïðàêòèêå Êîíñòèòóöèîííîãî Ñóäà ñ ñàìîãî íà÷àëà åãî äåÿòåëüíîñòè óò-
âåðäèëñÿ ïîäõîä, êîãäà îáùåïðèçíàííûå ïðèíöèïû è íîðìû ìåæäóíà-
ðîäíîãî ïðàâà èñïîëüçóþòñÿ â êà÷åñòâå ýòàëîíà, ñîîáðàçóÿñü ñ êîòî-
ðûì â ãîñóäàðñòâå îñóùåñòâëÿþòñÿ ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæ-
äàíèíà, çàêðåïëåííûå Êîíñòèòóöèåé.

Êîíñòèòóöèîííûé Ñóä íå òîëüêî ïðèâëåêàåò ìåæäóíàðîäíî-ïðàâîâóþ
àðãóìåíòàöèþ â êà÷åñòâå äîïîëíèòåëüíîãî äîâîäà â ïîëüçó ñâîèõ ïðà-
âîâûõ ïîçèöèé, âûðàáàòûâàåìûõ íà îñíîâå Êîíñòèòóöèè, íî è èñïîëü-
çóåò åå äëÿ ðàçúÿñíåíèÿ ñìûñëà è çíà÷åíèÿ êîíñòèòóöèîííîãî òåêñòà.
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Òàê, â äåêàáðå 2003 ã. ôåäåðàëüíûì çàêîíîäàòåëåì áûë èñêëþ÷åí èí-
ñòèòóò êîíôèñêàöèè êàê äîïîëíèòåëüíûé âèä íàêàçàíèÿ èç óãîëîâíî-
ãî çàêîíîäàòåëüñòâà. Ýòî çíà÷èòåëüíî îãðàíè÷èëî âîçìîæíîñòè âûïîë-
íåíèÿ Ðîññèéñêîé Ôåäåðàöèåé ñâîèõ ìåæäóíàðîäíî-ïðàâîâûõ îáÿçà-
òåëüñòâ ïî öåëîìó ðÿäó êîíâåíöèé, ó÷àñòíèöåé êîòîðûõ îíà óæå ÿâëÿ-
åòñÿ (Êîíâåíöèè Ñîâåòà Åâðîïû îá îòìûâàíèè, âûÿâëåíèè, èçúÿòèè è
êîíôèñêàöèè äîõîäîâ îò ïðåñòóïíîé äåÿòåëüíîñòè îò 8 íîÿáðÿ 1990 ã.;
Êîíâåíöèè ÎÎÍ î áîðüáå ïðîòèâ íåçàêîííîãî îáîðîòà íàðêîòè÷åñêèõ
ñðåäñòâ è ïñèõîòðîïíûõ âåùåñòâ îò 20 äåêàáðÿ 1988 ã.; Ìåæäóíàðîä-
íîé êîíâåíöèè î áîðüáå ñ ôèíàíñèðîâàíèåì òåððîðèçìà îò 9 äåêàáðÿ
1999 ã.; Êîíâåíöèè ÎÎÍ ïðîòèâ òðàíñíàöèîíàëüíîé îðãàíèçîâàííîé
ïðåñòóïíîñòè îò 15 íîÿáðÿ 2000 ã.), è êîòîðûå ãîòîâÿòñÿ ê ðàòèôèêà-
öèè (Êîíâåíöèÿ Ñîâåòà Åâðîïû îá óãîëîâíîé îòâåòñòâåííîñòè çà êîð-
ðóïöèþ îò 27 ÿíâàðÿ 1999 ã.; Êîíâåíöèÿ ÎÎÍ ïðîòèâ êîððóïöèè îò 9
äåêàáðÿ 2003 ã.).

Êîíñòèòóöèîííûé Ñóä â ñâîåì îïðåäåëåíèè îò 8 èþëÿ 2004 ã. ¹ 251-
Î îòìåòèë, ÷òî â íàñòîÿùåå âðåìÿ èíñòèòóò êîíôèñêàöèè èìóùåñòâà
â ñôåðå óãîëîâíîé þñòèöèè ðåãóëèðóåò íîðìà, ñîäåðæàùàÿñÿ â ïóíê-
òå 1 ÷àñòè òðåòüåé ñòàòüè 81 ÓÏÊ Ðîññèéñêîé Ôåäåðàöèè (èíñòèòóò
êîíôèñêàöèè èìóùåñòâà, ïðèçíàííîãî âåùåñòâåííûì äîêàçàòåëüñò-
âîì ïî óãîëîâíîìó äåëó). Äàííàÿ íîðìà, áóäó÷è ïî ñâîåé ïðèðîäå è
ñóùíîñòè íîðìîé óãîëîâíî-ïðîöåññóàëüíîãî çàêîíîäàòåëüñòâà êàê ñà-
ìîñòîÿòåëüíîé îòðàñëè â ñèñòåìå çàêîíîäàòåëüñòâà Ðîññèéñêîé Ôåäå-
ðàöèè, èìååò ñîáñòâåííûé ïðåäìåò ïðàâîâîãî ðåãóëèðîâàíèÿ – èí-
ñòèòóò âåùåñòâåííûõ äîêàçàòåëüñòâ â óãîëîâíîì ñóäîïðîèçâîäñòâå.
Êàê òàêîâàÿ äàííàÿ íîðìà, îáåñïå÷èâàÿ âûïîëíåíèå Ðîññèéñêîé Ôå-
äåðàöèåé ïðèíÿòûõ íà ñåáÿ ìåæäóíàðîäíî-ïðàâîâûõ îáÿçàòåëüñòâ
ïðèìåíèòåëüíî ê ñôåðå óãîëîâíî-ïðîöåññóàëüíîãî çàêîíîäàòåëüñòâà,
íå ïîäìåíÿåò è íå ìîæåò ïîäìåíÿòü ñîáîé íîðìû óãîëîâíîãî çàêîíà,
êîòîðûìè è òîëüêî êîòîðûìè êîíôèñêàöèÿ óñòàíàâëèâàåòñÿ â êà÷åñò-
âå óãîëîâíîãî íàêàçàíèÿ, è, ñîîòâåòñòâåííî, íå èñêëþ÷àåò óðåãóëèðî-
âàíèå âîïðîñîâ êîíôèñêàöèè â ñôåðå óãîëîâíîãî çàêîíîäàòåëüñòâà ñ
ó÷åòîì ïðåäïèñàíèé íàçâàííûõ êîíâåíöèé.

Èñõîäÿ èç óêàçàííîé ïðàâîâîé ïîçèöèè, óðåãóëèðîâàíèå âîïðîñîâ
êîíôèñêàöèè â ñôåðå óãîëîâíîãî çàêîíîäàòåëüñòâà ïðåäïîëàãàåò íå
ïðîñòî âîññòàíîâëåíèå èñêëþ÷åííîé ñòàòüè 52 ÓÊ Ðîññèéñêîé Ôåäå-
ðàöèè â ïðåæíåì âèäå, à ââåäåíèå óãîëîâíî-ïðàâîâîãî èíñòèòóòà êîí-
ôèñêàöèè â íîâîé ðåäàêöèè, ñîîòâåòñòâóþùåé òðåáîâàíèÿì íàçâàí-
íûõ êîíâåíöèé.

Â ñèëó ñòàòüè 32 Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâî-
áîä Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà èìååò ïðàâî ðåøàòü âñå âî-
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ïðîñû, êàñàþùèåñÿ òîëêîâàíèÿ è ïðèìåíåíèÿ ïîëîæåíèé Êîíâåíöèè
è Ïðîòîêîëîâ ê íåé. Ïîýòîìó ïðàâîâûå ïîçèöèè Åâðîïåéñêîãî ñóäà,
èçëàãàåìûå èì â ðåøåíèÿõ ïðè òîëêîâàíèè ïîëîæåíèé Êîíâåíöèè è
Ïðîòîêîëîâ ê íåé, è ñàìè ïðåöåäåíòû Åâðîïåéñêîãî ñóäà äëÿ Ðîññèé-
ñêîé Ôåäåðàöèè íîñÿò îáÿçàòåëüíûé õàðàêòåð.

Êàê ñïðàâåäëèâî îòìå÷àþò ñïåöèàëèñòû, âñå áîëåå àêòèâíîå âíåäðå-
íèå ýëåìåíòîâ ïðåöåäåíòíîãî ïðàâà ñâèäåòåëüñòâóåò îá óãëóáëåíèè
èíòåãðàöèè ñóäåáíîé ñèñòåìû Ðîññèè â ìåæäóíàðîäíîå ñóäåéñêîå ñî-
îáùåñòâî.

Ðîññèéñêàÿ Ôåäåðàöèÿ îôèöèàëüíî ïðèçíàëà þðèñäèêöèþ Åâðîïåé-
ñêîãî ñóäà îáÿçàòåëüíîé ïî âîïðîñàì òîëêîâàíèÿ è ïðèìåíåíèÿ Êîí-
âåíöèè è ïðîòîêîëîâ ê íåé. Èç ýòîãî ñëåäóåò, ÷òî ðîññèéñêèì ñóäàì
íåîáõîäèìî ó÷èòûâàòü â ñâîåé äåÿòåëüíîñòè ïðåöåäåíòíóþ ïðàêòèêó
Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà.

Êîíñòèòóöèîííûé Ñóä â ðÿäå ñâîèõ ïîñòàíîâëåíèé (â ÷àñòíîñòè, îò 27
èþíÿ 2000 ã. ¹ 11-Ï, îò 12 ìàðòà 2001 ã. ¹ 4-Ï, îò 30 èþëÿ 2001 ã. ¹
13-Ï è äð.) ññûëàåòñÿ íà ðåøåíèÿ Åâðîïåéñêîãî ñóäà, êîòîðûå îöåíè-
âàþòñÿ èì ôàêòè÷åñêè êàê èñòî÷íèê ïðàâà.

Íî êàêèì îáðàçîì äîëæåí äåéñòâîâàòü Êîíñòèòóöèîííûé Ñóä, êîãäà
Ðîññèÿ ñòàëêèâàåòñÿ ñ íåîáõîäèìîñòüþ èñïîëíåíèÿ ðåøåíèé Åâðîïåé-
ñêîãî ñóäà, âûíåñåííûõ â îòíîøåíèè íåå ïî ñóùåñòâó?

Êàê èçâåñòíî, â ñîîòâåòñòâèè ñ Êîíâåíöèåé ðåøåíèÿ Åâðîïåéñêîãî ñó-
äà âëåêóò çà ñîáîé îáÿçàòåëüñòâà ïðèíÿòèÿ «äåéñòâåííûõ ìåð äëÿ ïðå-
äîòâðàùåíèÿ íîâûõ íàðóøåíèé Êîíâåíöèè, ïîäîáíûõ íàðóøåíèÿì,
âûÿâëåííûì ðåøåíèÿìè Ñóäà».

Ñîãëàñíî ïðàâîâîé ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà, çàôèêñèðîâàí-
íîé â Ïîñòàíîâëåíèè îò 2 ôåâðàëÿ 1996 ãîäà ¹ 4-Ï, ïðèíÿòîì åùå äî
ðàòèôèêàöèè Êîíâåíöèè Ðîññèåé, ðåøåíèÿ ìåæãîñóäàðñòâåííûõ îð-
ãàíîâ ìîãóò ïðèâîäèòü ê ïåðåñìîòðó êîíêðåòíûõ äåë âûñøèìè ñóäàìè
Ðîññèéñêîé Ôåäåðàöèè, ÷òî îòêðûâàåò äîðîãó äëÿ ïîëíîìî÷èé ïîñëåä-
íèõ ïî ïîâòîðíîìó ðàññìîòðåíèþ äåëà â öåëÿõ èçìåíåíèÿ ðàíåå ñî-
ñòîÿâøèõñÿ ïî íåìó ðåøåíèé, â òîì ÷èñëå ïðèíÿòûõ âûñøåé âíóòðè-
ãîñóäàðñòâåííîé ñóäåáíîé èíñòàíöèåé.

Ó÷èòûâàÿ äàííîå ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà, ìîæíî óòâåðæ-
äàòü, ÷òî â Ðîññèéñêîé Ôåäåðàöèè ñîçäàíà ïðàâîâàÿ áàçà äëÿ ñóäåáíî-
ãî ïåðåñìîòðà äåë, åñëè òàêàÿ íåîáõîäèìîñòü âîçíèêíåò ïðè èñïîëíå-
íèè ðåøåíèé Åâðîïåéñêîãî ñóäà. Íåñìîòðÿ íà âñå åùå âåäóùèåñÿ íà-
ó÷íûå äèñêóññèè î ïðåöåäåíòå, â Ðîññèè íåò ïðèíöèïèàëüíûõ ïðåïÿò-
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ñòâèé äëÿ ðåàëèçàöèè ðåøåíèé Åâðîïåéñêîãî ñóäà â ñóäåáíîé ïðàêòè-
êå. Äðóãîå äåëî, êàê îïòèìàëüíî ñêîíñòðóèðîâàòü ìåõàíèçìû òàêîé
ðåàëèçàöèè.

Âîçìîæåí ñëåäóþùèé ïîðÿäîê èñïîëíåíèÿ ðåøåíèé Åâðîïåéñêîãî
Ñóäà: åñëè ðåøåíèÿ êàñàþòñÿ êîíêðåòíûõ äåë è èõ èñïîëíåíèå íå òðå-
áóåò èçìåíåíèé â ïðàâîâîì ðåãóëèðîâàíèè, òî ïðåðîãàòèâà èõ èñïîë-
íåíèÿ – ó Âåðõîâíîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè è Âûñøåãî Àðáè-
òðàæíîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè, êîòîðûå ïåðåñìàòðèâàþò ñî-
îòâåòñòâóþùèå ðåøåíèÿ, âûíåñåííûå íàöèîíàëüíûìè ñóäàìè. Åñëè
æå çàùèùàåìûå Êîíâåíöèåé ïðàâà è ñâîáîäû íàðóøåíû çàêîíîì,
ïðèìåíåííûì â êîíêðåòíîì äåëå, ò.å. åñëè ðå÷ü èäåò î äåôåêòàõ çàêî-
íà, òî âîïðîñ î ñóäüáå äàííîãî çàêîíà, î ïðîâåðêå åãî êîíñòèòóöèîí-
íîñòè ðàçðåøàåòñÿ Êîíñòèòóöèîííûì Ñóäîì.

Òàêèì îáðàçîì, Êîíñòèòóöèîííûé Ñóä â ñâîåé ïðàêòèêå, ïðè ïðîâåð-
êå çàêîíîâ è èíûõ íîðìàòèâíûõ àêòîâ, ïðèíèìàåò ðåøåíèÿ è âûðàáà-
òûâàåò ïðàâîâûå ïîçèöèè, îïèðàÿñü â òîì ÷èñëå íà Êîíâåíöèþ è åå
òîëêîâàíèå Åâðîïåéñêèì ñóäîì.

Êàê ñóäåáíûé îðãàí êîíñòèòóöèîííîãî êîíòðîëÿ Êîíñòèòóöèîííûé
Ñóä Ðîññèéñêîé Ôåäåðàöèè îðèåíòèðóåò ðàçâèòèå ïðàâîâîé ñèñòåìû
Ðîññèè, åå çàêîíîòâîð÷åñòâî è ïðàâîïðèìåíèòåëüíóþ ïðàêòèêó â öå-
ëîì â íàïðàâëåíèè ñîîòâåòñòâèÿ ñîâðåìåííîìó ïîíèìàíèþ ïðàâ è
ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, çàêðåïëåííûõ â Êîíâåíöèè î çàùèòå
ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä. Òåì ñàìûì Êîíñòèòóöèîííûé Ñóä
èãðàåò âàæíóþ ðîëü â ñòàíîâëåíèè è óïðî÷åíèè ðîññèéñêîãî ïðàâà
êàê ñîñòàâíîé ÷àñòè åäèíîãî åâðîïåéñêîãî ïðàâîâîãî ïðîñòðàíñòâà,
îñíîâàííîãî íà äàííîé Êîíâåíöèè.

Êîíñòèòóöèîííûé Ñóä Ðîññèè âíèìàòåëüíî îòíîñèòñÿ ê ïðàêòèêå êîí-
ñòèòóöèîííûõ ñóäîâ äðóãèõ ãîñóäàðñòâ, èçó÷àåò íàðàáîòàííûå èìè
ïðàâîâûå ïîçèöèè ïî âñåì âîïðîñàì, êîòîðûå îêàçûâàþòñÿ â ïîëå
çðåíèÿ ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ. Ýòî ïðåäîõðàíÿåò îò
ãóáèòåëüíîé èçîëÿöèè, ïîçâîëÿåò ïðèíèìàòü ðåøåíèÿ ñ ó÷åòîì òîãî
îãðîìíîãî îïûòà, êîòîðûé íàêîïëåí çàðóáåæíûìè êîíñòèòóöèîííûìè
ñóäàìè, ò.å. â êîíòåêñòå âñåãî îáùååâðîïåéñêîãî êîíñòèòóöèîííîãî
êîíòðîëÿ, îñóùåñòâëÿåìîãî êîíñòèòóöèîííûìè ñóäàìè, êîòîðûå ïðè-
çâàíû áûòü õðàíèòåëÿìè è ãàðàíòàìè ñîâðåìåííîãî êîíñòèòóöèîííî-
ãî ñòðîÿ, îñíîâàííîãî íà ïðèíöèïàõ ïðàâîâîãî ãîñóäàðñòâà, ãîñïîäñò-
âà ïðàâà.
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3. Ïðàâîâàÿ ðåôîðìà êàê íåîáõîäèìîå óñëîâèå
óòâåðæäåíèÿ ïðèíöèïà âåðõîâåíñòâà ïðàâà. 

Ïðàâîâîå ãîñóäàðñòâî – íàøà áåçóñëîâíàÿ öåëü, ê êîòîðîé ìû çà äå-
ñÿòèëåòèå ðîññèéñêîé êîíñòèòóöèè, áåçóñëîâíî, î÷åíü ñåðüåçíî ïðî-
äâèíóëèñü. Íî ñêàçàòü, ÷òî ìû ýòîé öåëè óæå ïîëíîñòüþ äîñòèãëè, íè
îäèí îòâåòñòâåííûé è âìåíÿåìûé ãðàæäàíèí, óâû, íå ìîæåò.

Ïðàâîâîå ãîñóäàðñòâî íåâîçìîæíî áåç ïðàâîâîãî îáùåñòâà. Çäåñü, êàê
íè â êàêîé äðóãîé ñôåðå íàøåé æèçíè, ãîñóäàðñòâî òàêîâî, êàêîâî îá-
ùåñòâî. À ðîññèéñêîå îáùåñòâî, îïÿòü-òàêè, ïðàâîâûì ïîêà íàçâàòü
íåëüçÿ. È äâèæóòñÿ îíè – è ãîñóäàðñòâî, è îáùåñòâî – ê ïîëíîöåí-
íîìó ïðàâîâîìó ñîñòîÿíèþ ñëèøêîì ìåäëåííî.

Ðåçóëüòàòû, êîòîðûå äîñòèãíóòû â ïðàâîâîé ñôåðå çà ïîñòñîâåòñêóþ
ýïîõó, äåéñòâèòåëüíî çíà÷èìû.  Íî îäíîâðåìåííî ÿ âèæó, íàñêîëüêî
ýòè ðåçóëüòàòû âñå åùå äàëåêè îò ïðàâîâîãî èäåàëà. À òàêæå âèæó, íà-
ñêîëüêî ýòî îáñòîÿòåëüñòâî òîðìîçèò ðåàëüíîå ðàçâèòèå Ðîññèè, è êà-
êèå ñîçäàåò ðàçíîîáðàçíûå ðèñêè è óãðîçû. 

Ïîýòîìó âïîëíå îïðàâäàíî ñòàâèòü âîïðîñ î íåîáõîäèìîñòè ïîëíî-
ìàñøòàáíîé ïðàâîâîé ðåôîðìû â Ðîññèè. Åñëè íå ôîðñèðîâàòü â
ñòðàíå ïðàâîâóþ ðåôîðìó, òî è âñå îñòàëüíûå ðåôîðìû ñ î÷åíü áîëü-
øîé âåðîÿòíîñòüþ íà÷íóò áóêñîâàòü. È î÷åíü ñêîðî. 

Êàêîå êîíêðåòíîå ñîäåðæàíèå ÿ âêëàäûâàþ â ïîíÿòèå «ïðàâîâàÿ ðå-
ôîðìà» è êàêèå åå íàïðàâëåíèÿ ñ÷èòàþ ïðèîðèòåòíûìè? ß áû âûäå-
ëèë òðè îñíîâíûå çàäà÷è è îäíîâðåìåííî íàïðàâëåíèÿ ïðàâîâîé ðå-
ôîðìû. Îíè, íà ìîé âçãëÿä, òàêîâû:

- ïðàâîâàÿ òðàíñôîðìàöèÿ ðîññèéñêîãî îáùåñòâà;

- òðàíñôîðìàöèÿ è ñòàáèëèçàöèÿ ñèñòåìû ïðàâà;

- ðåàëèçàöèÿ æåñòêîé è óñòîé÷èâîé ñèñòåìû ïðàâîïðèìåíåíèÿ
è îáåñïå÷åíèÿ äîñòóïà ãðàæäàí ê ïðàâîñóäèþ.

Ïðè÷åì ïîä÷åðêíó, ÷òî ýòî èìåííî «òðèåäèíàÿ», ñèñòåìíàÿ çàäà÷à, êî-
òîðóþ ïî âñåì íàïðàâëåíèÿì íåîáõîäèìî ðåøàòü êîìïëåêñíî è îäíî-
âðåìåííî. 

Äëÿ ðåàëèçàöèè ýòîé òðèåäèíîé çàäà÷è íåîáõîäèìî, íà ìîé âçãëÿä, ðå-
øèòü òðè êðóïíûå ïðîáëåìû.

Ïåðâàÿ ïðîáëåìà – êà÷åñòâî, ñîâðåìåííîñòü è ïîñëåäîâàòåëüíîñòü çà-
êîíîäàòåëüñòâà. Ó íàñ, ñóäÿ ïî òåì îáðàùåíèÿì â Êîíñòèòóöèîííûé
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Ñóä, êîòîðûå ïðèõîäèòñÿ ðàçáèðàòü, åùå î÷åíü ìíîãî ïëîõèõ çàêîíîâ.
Ïðè÷åì ïëîõèõ â ðàçíîì ñìûñëå.

Íåêîòîðûå èç ïðèíèìàåìûõ çàêîíîâ, óâû, âèäèìûì îáðàçîì ïðîòèâî-
ðå÷àò è áóêâå, è äóõó Êîíñòèòóöèè. 

Äàëåå, íåðåäêî ïðèíèìàþòñÿ çàêîíû, ïðîòèâîðå÷àùèå îáÿçàòåëüíî-
ìó äëÿ èñïîëíåíèÿ Ðîññèåé ìåæäóíàðîäíîìó çàêîíîäàòåëüñòâó. Âåäü
íàøè ïðàâîâûå îáÿçàòåëüñòâà ïî ìåæäóíàðîäíûì êîíâåíöèÿì è ñî-
ãëàøåíèÿì, îïÿòü-òàêè ñîãëàñíî Êîíñòèòóöèè, èìåþò ïðèîðèòåò ïå-
ðåä âíóòðåííèì ïðàâîì. Íî ìíîãèå ðîññèéñêèå çàêîíîäàòåëè îá ýòèõ
ìåæäóíàðîäíûõ êîíâåíöèÿõ, âèäèìî, ïðîñòî íå çíàþò. È ïðèíèìàþò
çàêîíû, â êîòîðûå óæå èçíà÷àëüíî çàëîæåíû áóäóùèå ïðàâîâûå êîë-
ëèçèè.

Íàêîíåö, íåìàëî çàêîíîâ ïðèíèìàåòñÿ ïîä äàâëåíèåì ëîááèñòñêèõ
«ãðóïï èíòåðåñîâ». È òàêèå çàêîíû íåðåäêî ïðîòèâîðå÷àò áàçîâûì
èíòåðåñàì îáùåñòâà è ãîñóäàðñòâà.

Íåäîñòàòî÷íàÿ êâàëèôèêàöèÿ è îïûò çíà÷èòåëüíîé ÷àñòè ðîññèéñêèõ
çàêîíîäàòåëåé – ýòî îáúåêòèâíûé ôàêò, îò êîòîðîãî íåâîçìîæíî îò-
ìàõíóòüñÿ. Îäíàêî è â äðóãèõ ïàðëàìåíòàõ çàñåäàþò íå òîëüêî ïðî-
ôåññèîíàëüíûå þðèñòû (õîòÿ ïðîôåññèîíàëîâ òàì îáû÷íî âñå-òàêè
ãîðàçäî áîëüøå). Êàê çäåñü áûòü?

Âî ìíîãèõ ñòðàíàõ ýòîò âîïðîñ óæå äàâíî ðåøàåòñÿ ïóòåì òùàòåëüíî-
ãî îáñóæäåíèÿ çàêîíîïðîåêòîâ â ïðîôåññèîíàëüíîì ñîîáùåñòâå è
(ïóáëè÷íî!) â îáùåñòâå â öåëîì, çàòåì â äèñêóññèÿõ (âìåñòå ñ íåçàâè-
ñèìûìè þðèñòàìè) âî ôðàêöèÿõ è ïðîôèëüíûõ êîìèññèÿõ ïàðëàìåí-
òà, è ëèøü ïîñëå ýòîãî íà îáùèõ ïàðëàìåíòñêèõ äèñêóññèÿõ.

Òîëüêî òàê ìîæíî ñâåñòè ê ìèíèìóìó âîçìîæíîñòü ïîÿâëåíèÿ «ïëî-
õèõ» çàêîíîâ è ðèñê äàëüíåéøèõ ïðàâîâûõ êîëëèçèé, êîòîðûå èñïîëü-
çóþò âñÿêèå íåäîáðîñîâåñòíûå ëîááèñòû, êîððóïöèîíåðû è ïîëèòè÷å-
ñêèå àâàíòþðèñòû.

Íî åùå ðàç ïîä÷åðêíó, ó èñòîêîâ çàêîíîäàòåëüíîãî ïðîöåññà äîëæíû
áûòü èìåííî âûñîêèå ïðîôåññèîíàëû, êîòîðûå ñïîñîáíû êàê îñâîèòü
è êðèòè÷åñêè îñìûñëèòü âåñü áîãàòåéøèé ðîññèéñêèé è ìåæäóíàðîä-
íûé  èñòîðè÷åñêèé ïðàâîâîé îïûò, òàê è òâîð÷åñêè ïðèìåíèòü åãî ê
ðàçâèòèþ  ñïåöèôè÷åñêîé ðîññèéñêîé ïðàâîâîé ñèñòåìû. Èìåííî
ñïåöèôè÷åñêîé: ÿ óáåæäåí, ÷òî óíèôèöèðîâàííîå ìèðîâîå ïðàâî –
÷èñòîé âîäû ìèô. È ÷òî  ïðèçûâû ïîïðîñòó ñêîïèðîâàòü â Ðîññèè, íà-
ïðèìåð, ãåðìàíñêóþ,  àìåðèêàíñêóþ èëè ôðàíöóçñêóþ ïðàâîâóþ ñè-
ñòåìó – îò íåäîìûñëèÿ.

44

Â
À
Ë

Å
Ð
È

É
 Ç

Î
Ð
Ü
Ê

È
Í

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Û
É

 Ñ
Ó
Ä
 Ð

Î
Ñ
Ñ
È

É
Ñ
Ê

Î
É

 Ô
Å
Ä
Å
Ð
À
Ö

È
È



Âòîðàÿ ïðîáëåìà ðîññèéñêîãî ïðàâà – íåñòàáèëüíîñòü çàêîíîäàòåëü-
ñòâà. Êîíå÷íî, ýòî îäíî èç íåèçáåæíûõ ïîñëåäñòâèé òåõ «ïîñëåðåâî-
ëþöèîííûõ» ôîðñèðîâàííûõ ðåôîðì, êîòîðûå ïðîâîäÿòñÿ â Ðîññèè.
Íî è çäåñü ó íàñ ÿâíûé ïåðåáîð. Íàïðèìåð, òîëüêî ÷òî ïðèíÿòûå Êî-
äåêñû – Óãîëîâíûé, Óãîëîâíî-ïðîöåññóàëüíûé è ò.ä. – â ñêîðîì âðå-
ìåíè îêàçûâàþòñÿ èçìåíåíû ÷óòü ëè íå íàïîëîâèíó. Ïðè÷åì èçìåíå-
íû òàê, ÷òî îäíè «ïðîðåõè» èñ÷åçëè, íî ïîÿâèëèñü äðóãèå, íå ìåíåå
îïàñíûå. Äà ê òîìó æå âñå êîäåêñû ïëîõî óâÿçàíû ìåæäó ñîáîé, ÷òî
ñîçäàåò âçàèìíûå ïðàâîâûå êîëëèçèè.

Ãîâîðÿ î ïðîáëåìå íåïðåðûâíûõ íåîïðàâäàííûõ èçìåíåíèé çàêîíîäà-
òåëüñòâà, óêàæó, ÷òî çäåñü åñòü è åùå îäíà îïàñíîñòü. Ñòàáèëüíîñòü
ïðàâîâîé ñèñòåìû, âêëþ÷àÿ Êîíñòèòóöèþ  êàê Îñíîâíîé Çàêîí, – çà-
ëîã ñîöèàëüíîé, ïîëèòè÷åñêîé, ýêîíîìè÷åñêîé, â êîíå÷íîì èòîãå –
ãîñóäàðñòâåííîé óñòîé÷èâîñòè. È, êàê íè ïàðàäîêñàëüíî ýòî çâó÷èò, –
çàëîã ðàçâèòèÿ.

Íå ìîæåò áûòü ýôôåêòèâíîãî èíäèâèäóàëüíîãî, êîðïîðàòèâíîãî, ãîñó-
äàðñòâåííîãî ïëàíèðîâàíèÿ è ïðîãíîçèðîâàíèÿ, åñëè íåèçâåñòíî, êàê
ïëàíû è ïðîãíîçû ñîîòíîñÿòñÿ ñ çàâòðàøíèìè çàêîíàìè. Íå ìîæåò
áûòü óñòîé÷èâîñòè è ðàçâèòèÿ, åñëè íåò ýôôåêòèâíîãî ïëàíèðîâàíèÿ
è ïðîãíîçèðîâàíèÿ. Äàæå ÷èñòî ïñèõîëîãè÷åñêè – íå ìîæåò ÷åëîâåê,
ñîîáùåñòâî, îáùåñòâî íîðìàëüíî äåéñòâîâàòü, åñëè íåèçâåñòíû çàâò-
ðàøíèå «óñëîâèÿ èãðû».

Òðåòüÿ ïðîáëåìà – þðèäè÷åñêèå êàäðû. Îíè â íûíåøíåé Ðîññèè êðàé-
íå íåäîñòàòî÷íû è ïî êîëè÷åñòâó, è ïî êà÷åñòâó. Âûñîêîêâàëèôèöèðî-
âàííûå þðèñòû – â îñòðåéøåì äåôèöèòå. Þðèäè÷åñêàÿ íàóêà, êàê òà-
êîâàÿ, íå îáåñïå÷åíà ñïåöèàëèñòàìè òîé êâàëèôèêàöèè, êîòîðàÿ ïîç-
âîëÿåò ðåøàòü ãðàíäèîçíóþ çàäà÷ó ñîçäàíèÿ íîâîé ïðàâîâîé ñèñòåìû.
È, â òîì ÷èñëå, ïîýòîìó ðîññèéñêèõ ñòóäåíòîâ-þðèñòîâ íåðåäêî ó÷àò
íå ïðîñòî ïëîõî, íî è «ïðàâó ïîçàâ÷åðàøíåãî äíÿ».

Îäíàêî ãëàâíîå â òîì, ÷òî â îïèñàííûõ óñëîâèÿõ ïðàâó âîîáùå íåâîç-
ìîæíî ýôôåêòèâíî ó÷èòü! Òî, ÷òî ñòóäåíòó ïðåïîäàþò äàæå íà  òðå-
òüåì-÷åòâåðòîì êóðñå, ê ìîìåíòó îêîí÷àíèÿ ÂÓÇà óæå óñòàðåâàåò èëè
îêàçûâàåòñÿ îøèáî÷íûì. Ïðè÷åì íåðåäêî óñòàðåâàåò â êëþ÷åâûõ, áà-
çîâûõ ïîêàçàòåëÿõ. Î÷åâèäíî, ÷òî â ýòîì ñëó÷àå íå ïîìîæåò äàæå ñòà-
íîâÿùàÿñÿ íûíå âåñüìà ìîäíîé íà Çàïàäå êîíöåïöèÿ «îïåðåæàþùåãî
þðèäè÷åñêîãî îáðàçîâàíèÿ».

Ïðîáëåìû þðèäè÷åñêîãî îáðàçîâàíèÿ â ïîëíîé ìåðå êàñàþòñÿ íå
òîëüêî ñóäåé è ðàáîòíèêîâ ïðàâîîõðàíèòåëüíûõ îðãàíîâ. Îíè êàñàþò-
ñÿ è ÷èíîâíèêîâ, è ïðåäïðèíèìàòåëåé, è âîåííûõ – âñåõ áåç èñêëþ-
÷åíèÿ ðîññèéñêèõ ãðàæäàí. Òî åñòü ðå÷ü äîëæíà èäòè è î ïðîôåññèî-
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íàëüíîì þðèäè÷åñêîì îáðàçîâàíèè, è î ìàññîâîì þðèäè÷åñêîì âîñ-
ïèòàíèè è «ëèêáåçå». Ïî ñóòè, íàì ïðèäåòñÿ ñîçäàâàòü øèðîêîå ñîâðå-
ìåííîå ðîññèéñêîå ïðàâîñîçíàíèå.

Êàê åãî ñîçäàâàòü? Ïîñêîëüêó, íàïîìíþ, ìû ñ Âàìè ãîâîðèì íå î çà-
äà÷àõ, à î ïðîáëåìàõ, òî ãîòîâûõ ðåöåïòîâ íè ó êîãî íåò. Â ñàìîì
ãðóáîì ïðèáëèæåíèè ìîãó ëèøü íàìåòèòü ñëåäóþùóþ öåïî÷êó: îò
ïîëíîöåííîãî ñîâðåìåííîãî ïðàâîñîçíàíèÿ þðèäè÷åñêîãî ñîîáùåñò-
âà, ÷åðåç ïðàâîñîçíàíèå âëàñòè âñåõ âåòâåé, – ê ìàññîâîìó ïðàâîñî-
çíàíèþ.

Îòäåëüíî íàäî ñêàçàòü î ïðàâîñîçíàíèè âëàñòè. Åñëè âëàñòü áóäåò
ñòðåìèòüñÿ ñîçäàâàòü «ïîä ñåáÿ» óäîáíîå ïðàâî, òî ëþáàÿ ïðàâîâàÿ ðå-
ôîðìà ñòàíåò íå áîëåå ÷åì ôèêöèåé.

Èäåàë ïðàâîâîé ðåôîðìû – ýòî åäèíñòâî ìàññîâîãî ïðàâîñîçíàíèÿ è
ïðàâîñîçíàíèÿ âëàñòè â ñòðåìëåíèè çàùèòèòü ïðàâîâîå ãîñóäàðñòâî
â ñîâðåìåííîì íåóñòîé÷èâîì, áûñòðîìåíÿþùåìñÿ ìèðå. 

Òàêîå åäèíñòâî äîñòèãàåòñÿ òîãäà, êîãäà è ìàññîâîå, è âëàñòíîå ïðàâî-
ñîçíàíèå îñîçíàåò èñòèíó, êîòîðàÿ çàêëþ÷àåòñÿ â òîì, ÷òî Êîíñòèòó-
öèÿ – ýòî ãåíåðàëüíîå ñîãëàøåíèå ìåæäó âñåìè ñîöèàëüíûìè ãðóï-
ïàìè, âêëþ÷àÿ âëàñòü, áèçíåñ, îáùåñòâî â öåëîì, î ôóíäàìåíòàëüíûõ
ïðàâèëàõ, ïî êîòîðûì æèâåò ñòðàíà. Íå ñëó÷àéíî â áóêâàëüíîì ïåðå-
âîäå Êîíñòèòóöèÿ îçíà÷àåò óñòðîåíèå.

SUMMARY

1. Contradictory role of decisions of the Constitutional
Court.

The normative acts because of the decisions of Constitutionals Court lose
their juridical power as they are acknowledged as non-constitutional. They
have the same sphere of activity in the time, space and circle of persons
as the decision of normative body, and, thus, have the same common
meaning as the normative acts which are not inherently law enforced to
the nature of acts of courts of general jurisdiction and arbitrage courts
(decision of the Constitutional Court the Russian Federation, 16th June 1998
on interpretation of separate points of Articles 125,126 and 127of
Constitution of RF). Thus, the decision of the Constitutional Court on the
matter of checking of constituency of laws and other normative acts of

46

Â
À
Ë

Å
Ð
È

É
 Ç

Î
Ð
Ü
Ê

È
Í

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Û
É

 Ñ
Ó
Ä
 Ð

Î
Ñ
Ñ
È

É
Ñ
Ê

Î
É

 Ô
Å
Ä
Å
Ð
À
Ö

È
È



high level, has normative character (obtain with normative power) and as
such acquires precedent meaning.

Some essential characteristics of the decisions of the Constitutional Court
which contain judicial positions liken them to the precedents. Creation of
precedent decisions in proceedings of exercising of constitutional judica-
ture –is one of the basic mechanisms of judicial modernization. Especially
in the frames of such approach, the judicial positions of Constitutional
Court (reflected in its decisions) can be correlated to ratio decidendi in
English Law.

Judicial position of the Constitutional Court, together with its precedent
character, has also prejudicial power for all courts. If the defined norm of
the branch legislation is acknowledged as non constitutional, it loses the
juridical power and becomes invalid. 

2. Significance of the principles and norms of International
Law, judicial positions of European Court of Human
Rights for practice of Constitutional Court of Russia.

Neither the Constitution nor Federal Constitutional Court law “The
Constitutional Court of Federation of Russia” bind Constitutional Court
to enforce other than Constitutional sources. Though in the practice of
the Constitutional Court from its starting point an approach is confirmed,
the generally accepted principles and norms of international law have
been used as a standard in accordance with which the rights and free-
doms of a person and a citizen, confirmed by Constitution, are realized
in the state. 

Article 32 of Convention for protection of human rights and main freedoms
the European Court for human rights are entitled to solve all problems,
concerning the interpretation and application of statements of Convention
and its protocols. That is why the legal position of the European Court stat-
ed in its decisions when interpreting the statements of Convention and its
protocols, and the precedents of European Court for Federation Russian,
have general characteristics.

Federation Russian officially acknowledged the jurisdiction of the
European Court as binding in the interpretation and realization of the
questions concerning the Convention and its protocols. Thus follows that
Russian court shall consider the precedent practice of European Court for
the human rights in their activities.

According to legal position of the Constitutional Court recorded in the
Statement (2nd of February, 1996 N: 4-P) accepted even before the ratifi-
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cation of Convention by Russia, the decisions of interstate bodies can
revise the concrete cases by the higher courts of Federation of Russia
which authorizes the latter for retrial for changing the decisions made
before, and also for the decisions made by higher interstate legal authori-
ties.

3. Legal reforms as necessary terms of confirmation of the
principle of rule of law.

I would assign three main tasks and at the same time trends of legal
reforms: 1. Legal transformation of Russian society, 2. Transformation and
stabilization of the law system, 3. Realization of severe and steady systems
of law enforcement and guaranty the access of citizens to judicial power.

For realization of this problem three main problems must be solved: 1.
quality, up-to-datedness and succession of legislation; 2. non-stability of
legislation; 3. juridical personnel.
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HUMAN RIGHTS AND JUDICIARY;
EUROPEAN DIMENSIONS

ANDRAS BAKA
Judge of the European Court

of Human Rights 

Mr President, dear colleagues, Ladies and Gentlemen,

Let me first of all tell you once again how pleased I am to have been
invited to speak at this conference devoted to a truly fascinating topic,
“The ensuring of the principle of rule of law in the practice of consti-
tutional justice.” You will hardly be surprised to see me tackle this sub-
ject from a human rights perspective. I feel comfortable in doing so, not
so much because I am firmly convinced that human rights are more
essential than ever to safeguard the principle of rule law of the new
Europe. This is illustrated for instance by the fact that it is clear today
that in order for any national human rights protection system to be
entirely credible, it has to accept to expose itself to an external, inter-
national control acting as an objective third party. This is why nearly
all European States have now joined the Strasbourg protection system
and accepted the jurisdiction of the European Court of Human Rights,
thereby turning the European Convention on Human Rights into an
essential component of modern-day European identity. For the same
reason the European Union is also in the process of acceding to the
Convention. 

However, human rights do not only have a founding role in the way
which I just mentioned. They also appear to be the driving force behind
some recent developments which have a lasting impact on our European
understanding of law and justice. One should recall, in this respect, that
the Convention was one of the first mechanisms to confer legal person-
ality in international law on the private individual. And despite all the
difficulties currently encountered in Strasbourg in trying to preserve the
efficiency of the system against the flood of applications, the Strasbourg-
style right of individual petition is still generally perceived as an achieve-
ment in international law which seems to serve as an example to many
other international human rights protection mechanisms, like those oper-
ating in the framework of the United Nations or of the American
Convention on Human Rights.

49

IN
T
E
R
N

A
T
IO

N
A
L 

A
LM

A
N

A
C
H

. 
C
O

N
ST

IT
U

T
IO

N
A
L 

JU
ST

IC
E
 I

N
 T

H
E
 N

E
W

 M
IL

LE
N

N
IU

M



50 Over the years, the Strasbourg case-law has contributed to increase the
efficiency of the Convention protection system, one of the latest develop-
ments in this respect being the one concerning the States’ obligation to
execute the Court’s judgments, which recently occurred in the Court’s
judgment of 8 April 2004 in the case of Assanidze v. Georgia. Up until very
recently, the Court had indeed always stressed that it could not order any
measures to be taken by a State for the purpose of redressing a violation.
In line with the subsidiary nature of the Convention, any respondent State
remained free to choose the means by which it would discharge its legal
obligation to execute the Court’s judgment. Under Article 41 of the
Convention the Court could, by way of “just satisfaction”, only award
financial compensation for damage suffered by applicants.

In the case of Assanidze, however, the Court took a further step towards
strengthening the efficiency of the Strasbourg system. The applicant was a
person who, despite being acquitted by the Supreme Court of Georgia,
nonetheless remained in the custody of the local Ajarian authorities. The
central Georgian authorities had taken all the procedural steps possible
under domestic law to secure compliance with the judgment acquitting the
applicant, they had sought to resolve the dispute by various political
means and had repeatedly urged the Ajarian authorities to release the
applicant, but to no avail. After finding that the applicant had been held
arbitrarily in breach of Article 5 § 1 of the Convention, the Court – for
the first time in its history – held in the operative part of its judgment
that it was for the Georgian State to secure the applicant’s release at the
earliest possible date. Actually, the applicant was released from his jail in
Ajaria on the very day after the delivery of the Court’s judgment.

*   *   *

The result of these developments today is a splendid institutional and pro-
cedural framework with a considerable impact on the every-day-life of
around 800 million potential applicants and a Court having to address an
ever wider range of situations and issues. What is really striking in this
respect is the capacity of the European Convention on Human Rights to
provide answers to them out of only a handful of substantive provisions.
That is undoubtedly the best testimony to the Convention’s dynamism and
astonishing topicality, qualities that enable it to shed light on virtually all
aspects of modern society. Last year too the Court had to deal with issues
as new and varied as homosexual couples, the right to give birth anony-
mously and noise pollution. Even in spheres more traditionally within the
Convention’s domain, 2003 has been marked by what could in many cases
be described as cutting edge developments, such as those concerning theA
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scope of the presumption of innocence or the extent of the States’ positive
obligations.

To illustrate what I am talking about, I have selected a judgment which
reflects the role played by the Court. This is the Refah Partisi (“the Welfare
Party”) and Others v. Turkey1 case where the judgement was delivered on
13 February 2003. 

This is a unanimous Grand Chamber judgment and is one of a series of
judgments over the past few years in which the Court has sought to define
the bases of the democratic system on which the Convention is founded,
an endeavour which is truly relevant to the subject of our meeting today.
Thus in 1998, in the Turkish Communist Party judgment, the Court had
found that democracy appeared to be the sole political model contemplat-
ed by the Convention and, consequently, the only one that was compati-
ble with it. But this raised the question of what that concept means.

Paradoxically, although most people profess their commitment to democ-
racy, it is in many ways an imprecise notion with an apparent weakness
that is capable of causing it to buckle under pressure and even, as history
shows, to do away with itself. The reason for this is that, by definition,
democracy seeks to satisfy the aspirations of the greatest number. Such
aspirations are, however, often changeable and even contradictory.

It is in this domain that the Court, aided by the pan-European consensus
provided by the Convention, has a role to play in identifying the con-
stituent elements of democracy and in reminding everyone of the minimum
essential requirements of a political system if human rights within the
meaning of the Convention are to be protected. The Court has in the past
applied itself to establishing the basic principles of the rule of law, the role
of political parties, and the limits on freedom of political expression and
parliamentary immunity. In the Refah Partisi judgment, it carried out a
thorough examination of the relationship between the Convention, democ-
racy, political parties and religion. The case concerned the dissolution, by
the Turkish Constitutional Court, of a political party, the “Welfare Party”,
on the grounds that it wanted to introduce sharia law and a theocratic
regime. A Grand Chamber of the Court found unanimously that there had
been no violation of Article 11 of the Convention, which protects the free-
dom of association. It seems to me that the judgment provides some ele-
ments of an answer to the question which we have raised today concern-
ing the rule of law reuirements of the New Europe. 

In its judgment, the Court first noted that freedom of thought, of religion,
of expression and of association as guaranteed by the Convention could
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IN
T
E
R
N

A
T
IO

N
A
L 

A
LM

A
N

A
C
H

. 
C
O

N
ST

IT
U

T
IO

N
A
L 

JU
ST

IC
E
 I

N
 T

H
E
 N

E
W

 M
IL

LE
N

N
IU

M



not deprive the authorities of a State in which an association, through its
activities, jeopardised that State’s institutions, of the right to protect those
institutions. It necessarily followed that a political party whose leaders
incited to violence or put forward a policy which failed to respect democ-
racy or which was aimed at the destruction of democracy and the flouting
of the rights and freedoms recognised in a democracy, could not lay claim
to the Convention’s protection against penalties imposed on those
grounds. Such penalties could even, where there was a sufficiently estab-
lished and imminent danger for democracy, take the form of preventive
intervention.

Noting that the Welfare Party had pledged to set up a regime based on
sharia law, the Court found that sharia was incompatible with the funda-
mental principles of democracy as set forth in the Convention. It consid-
ered that “sharia, which faithfully reflects the dogmas and divine rules laid
down by religion, is stable and invariable.  Principles such as pluralism in
the political sphere or the constant evolution of public freedoms have no
place in it”. According to the Court, it was difficult to declare one’s respect
for democracy and human rights while at the same time supporting a
regime based on sharia, which clearly diverged from Convention values,
particularly with regard to its criminal law and criminal procedure, its rules
on the legal status of women and the way it intervened in all spheres of
private and public life in accordance with religious precepts.

*   *   *

This brings me to the question of the future, of the role of human rights,
and of the European Convention in particular, in international and
European law in the years to come. In this field coherence and legal cer-
tainty will be one of the major challenges in several respects. 

Perhaps we might agree that the significance of human rights can hardly
be expected to drop in the future. What we can expect, however, is a grow-
ing complexity in social and legal relations. Today, no less than three dif-
ferent types of legal systems, each of them with their own set of funda-
mental rights, can be identified on the European continent: the national
legal systems, the EU law system and the Convention system. These legal
systems coexist but also overlap each other, to the effect that the same per-
sons can, at the same time, be the subject of two or three of them operat-
ing in parallel. Hence the risk of confusion.

I am of course not calling into question the coexistence of different legal
systems on our continent, with their own set of fundamental rights. I am
even less denying the legitimacy of such coexistence. But I think that each
legal system should be based on a coherent set of fundamental rights.
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We should therefore, more than in the past, make efforts so as to ensure
legal certainty and avoid confusion among our citizens. We have to ensure
that when we are talking about the same rights, they are given the same
content, that they mean the same thing in all legal systems coexisting on
the continent. This is no plea for a uniform, but for a harmonized approach,
the case-law of the Strasbourg Court being the best evidence that harmo-
ny does not imply uniformity. 

Starting from this premise, we should be able to ensure coherence and
legal certainty between all coexisting sources of fundamental rights on the
continent and to build up a European Constitutional Area, which would
give its full sense to the very notion of fundamental rights and, in fact,
would represent nothing else than a modern, European form of implemen-
tation of what is and what should be a pluralistic democracy.

*   *   *

Now let me look more specifically at the future agenda of our Court.
Should we continually expand the reach of our case-law? Some would
flatly say yes. There are always some individuals, academics, non-gov-
ernmental organisations or other groups who would like us to embrace
their political, economic, social or other agenda and do a lot more. In
short, they believe in the old American advertising slogan that “more is
better”.

I would respond in five ways. Firstly, our Court has an evaluative case-law.
It has branched out in various ways. And it continues to do so. But it does
so step by step, in a prudent, gradual way. Courts should not embrace
political agendas lock, stock and barrel. It is for the people and the par-
liaments to make political choices.

Secondly, it would not help us much to say that “more human rights are
better”. We have for instance, the case of Princess Caroline of Monaco.
She wanted our Court to say that, even if she is a public figure, she still
has rights of privacy. Well if our Court gives the press more rights, it will
give the Princess less rights. If the Court gives the Princess more rights, it
will give the press less rights. We constantly balance various public and
private interests against each other. In many respects, it does not help
much to claim that “more is better”. We would have to ask “more of
what”?

Thirdly, we are a Court for 45 vastly different states. Rather than trying to
cater to special interest groups or persons in specific countries, we should
think of the whole Europe-wide context. And this context is one of sub-
sidiarity, where national courts have a very important role to play.
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Fourthly, I will not dwell long on our workload problems. As I indicated
already, they will not be entirely resolved by the 14th Additional Protocol,
although the Protocol is certainly a step in the right direction. So, to put
it succinctly, we cannot do everything. There is definitely a limit to new
tasks that should be assigned to us as long as the system is not changed
more radically.

Fifthly, what matters in my view, perhaps even more than newly formu-
lated and invented rights is to turn the existing rights into reality. The
“the-law-in-the-Convention” and the law-in-action should become the
same in reality. To work on this endeavour is a rewarding task. It is a
privilege (although it is also a huge responsibility) to be sitting on our
Court at this moment in time. I very much hope that you will all want
to contribute to this ongoing process. “My Europe” is not one of out-
dated hegemonies and quarrels of the past. “My Europe” is a continent
of legitimate and inspiring diversity, of 41 languages in which com-
plaints can be brought to our Court, of wonderful cultural riches, of con-
stant new challenges and discoveries. It is also a continent of human
rights.

Thank you.

ÐÅÇÞÌÅ

Ñòðàñáóðãñêèé ñòèëü ïðàâà ïåðñîíàëüíîé ïåòèöèè äî ñèõ ïîð ñ÷èòàåò-
ñÿ äîñòèæåíèåì ìåæäóíàðîäíîãî ïðàâà, êîòîðûé ñëóæèò ïðèìåðîì
ìíîãèì ìåæäóíàðîäíûì ìåõàíèçìàì ïî çàùèòå ïðàâ ÷åëîâåêà.

Â äîïîëíåíèå, ñòðàñáóðãñêàÿ ñèñòåìà èìååò ðÿä äðóãèõ äîñòèæåíèé,
äåìîíñòðèðóÿ âàæíîñòü ïðàâèëüíîé çàêîííîé çàùèòû ïðàâ ÷åëîâåêà è
âî âíóòðèãîñóäàðñòâåííîì, è â ìåæäóíàðîäíîì ïðàâå: â 1998 ãîäó ÷à-
ñòíûå ëèöà ïîëó÷èëè ïîëíóþ ïîääåðæêó locus standi; Ñòðàñáóðãñêèé
ñóä ñòàë ïîñòîÿííî äåéñòâóþùèì è åãî ïðàâîâîé ñòàòóñ áûë ïðèçíàí
ãîñóäàðñòâàìè; è â êîíöå êîíöîâ, áûëè óäàëåíû íåïðàâîâûå ýëåìåíòû
â ñòðàñáóðãñêîé ñóäåáíîé äåÿòåëüíîñòè.

Â òå÷åíèå ëåò Ñòðàñáóðãñêèé ñóä âíåñ ñâîé âêëàä â ýôôåêòèâíîñòü äå-
ÿòåëüíîñòè çàùèòíûõ ñèñòåì Êîíâåíöèè. Îäíî èç ïîñëåäíèõ ðàçâèòèé
â ýòîì îòíîøåíèè - îáÿçàííîñòü ãîñóäàðñòâ èñïîëíÿòü ðåøåíèÿ Ñóäà,
êîòîðàÿ áûëà ïðèìåíåíà â äåëå Àññàíèäçå ïðîòèâ Ãðóçèè îò 8 àïðåëÿ
2004ã.
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Ðåçóëüòàòîì ýòèõ ðàçâèòèé ÿâëÿåòñÿ èíñòèòóöèîíàëüíàÿ è ïðîöåññó-
àëüíàÿ ñõåìà, êîòîðàÿ â çíà÷èòåëüíîé ìåðå ñâÿçàíà ñ êàæäîäíåâíîé
æèçíüþ 800 ìèëëèîíîâ ïîòåíöèàëüíûõ èñòöîâ è Ñóäîì, ðàññìàòðèâà-
þùèì ðàçíîîáðàçíûå ñèòóàöèè è äåëà. Óäèâèòåëüíà ñïîñîáíîñòü Åâ-
ðîïåéñêîé êîíâåíöèè ïî ïðàâàì ÷åëîâåêà äàâàòü îòâåòû íà âñå âîïðî-
ñû. Ýòî, íåñîìíåííî, ëó÷øåå ñâèäåòåëüñòâî äèíàìèçìà è óäèâèòåëü-
íîé òåìàòèêè Êîíâåíöèè – êà÷åñòâà, êîòîðûå ïîìîãàþò îñâåòèòü âñå
ñòîðîíû ñîâðåìåííîãî îáùåñòâà.

Äîëæåí ëè Åâðîïåéñêèé ñóä ïðîäîëæàòü óâåëè÷èâàòü ÷èñëî ïðèíèìà-
åìûõ äåë. Íà ýòîò âîïðîñ ìîæíî äàòü ïÿòü îòâåòîâ:

1. Åâðîïåéñêèé ñóä èìååò òåíäåíöèþ ê óâåëè÷åíèþ ðàññìàòðèâàå-
ìûõ äåë. Åãî äåÿòåëüíîñòü èìååò ðàçíûå íàïðàâëåíèÿ è ïðîäîëæà-
åò ðàçâèâàòüñÿ. Íî äåëàåòñÿ ýòî øàã çà øàãîì, îñòîðîæíî è ïîñòå-
ïåííî. Ñóäû íå äîëæíû çàâèñåòü îò ïîëèòè÷åñêèõ çàïðåòîâ, ïîìåõ
è ñêëîê. Ýòî äåëàåòñÿ äëÿ ëþäåé, à ïàðëàìåíòû äîëæíû  äåëàòü ïî-
ëèòè÷åñêèå âûáîðû.

2. Åâðîïåéñêèé ñóä íå ìîæåò  ïðîñòî ãîâîðèòü, ÷òî “÷åì áîëüøå ïðàâ
÷åëîâåêà, òåì ëó÷øå”: Åâðîïåéñêèé ñóä ïîñòîÿííî áàëàíñèðóåò
ïðîòèâîñòîÿùèå äðóã äðóãó ðàçíûå îáùåñòâåííûå è ÷àñòíûå èí-
òåðåñû. Âî ìíîãèõ âîïðîñàõ íå ïîìîãàåò óòâåðæäåíèå, ÷òî “÷åì
áîëüøå, òåì ëó÷øå”. Ñóä äîëæåí ñïðàøèâàòü: “×åãî áîëüøå?”.

3. Åâðîïåéñêèé ñóä - ñóä 45 ðàçíûõ ñòðàí. Ïðåæäå ÷åì ñòàðàòüñÿ
óäîâëåòâîðèòü èíòåðåñû êîíêðåòíûõ ãðóïï èëè ëþäåé â êîíêðåò-
íûõ ñòðàíàõ, ìû äîëæíû äóìàòü â öåëîì - â åâðîïåéñêîì ìàñøòà-
áå. È ýòîò ìàñøòàá - ýòî òà  ñèòóàöèÿ, êîãäà íàöèîíàëüíûå ñóäû
äîëæíû èãðàòü ñàìóþ âàæíóþ ðîëü.

4. Ïðîáëåìà îáúåìà ðàáîò Ñóäà íå áóäåò ïîëíîñòüþ ðåøåíà ñ ïîìî-
ùüþ 14-ãî Äîïîëíèòåëüíîãî Ïðîòîêîëà, íåñìîòðÿ íà òî, ÷òî Ïðî-
òîêîë - øàã â ïðàâèëüíîì íàïðàâëåíèè. Òàê ÷òî, âêðàòöå  ãîâîðÿ,
Åâðîïåéñêèé ñóä íå ìîæåò äåëàòü âñå. Åñòü îïðåäåëåííàÿ ãðàíèöà
íîâûì çàäà÷àì, êîòîðûå ìîãóò ñòàâèòüñÿ ïåðåä Ñóäîì ïîêà ýòà ñè-
ñòåìà íå èçìåíèëàñü ðàäèêàëüíî.

5. Âàæíåå ïðåòâîðÿòü â æèçíü óæå ñóùåñòâóþùèå çàêîíû, ÷åì ñî-
çäàâàòü íîâûå. Ïðàâîâûå êíèãè (èëè ïîëîæåíèÿ Êîíâåíöèÿ) è
äåéñòâóþùèå çàêîíû â ðåàëüíîé æèçíè äîëæíû ñîîòâåòñòâîâàòü
äðóã äðóãó. È ýòî  åñòü âàæíåéøàÿ èç çàäà÷.
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56 LE PRINCIPE DE LA PRIMAUTÉ DU DROIT DANS
LA PRATIQUE DU CONSEIL

CONSTITUTIONNEL FRANÇAIS:
L’EXEMPLE DU DROIT INTERNATIONAL

PIERRE JOXE
Membre du Conseil constitutionnel de France

Le 25 mars 1957, à Rome, sur le Capitole, était signé le traité créant la Communauté
économique européenne (CEE). Dans deux semaines, le 29 octobre 2004, dans la
même salle, sera signé le traité établissant une Constitution pour l’Europe.

En 1958, plus exactement le 4 octobre 1958, la Constitution française créait le Conseil
constitutionnel. En novembre 2004, le Conseil constitutionnel sera probablement
appelé à se prononcer sur la conformité ou non à la Constitution française du traité
établissant une Constitution pour l’Europe.

Près d’un demi-siècle d’expérience européenne et constitutionnelle me donne l’occa-
sion de faire le point, de manière générale, sur la façon dont le Conseil constitutionnel
français respecte le principe de la primauté du droit, pour ce qui touche au droit inter-
national.

J’illustrerai ensuite cette présentation par une jurisprudence récente du Conseil consti-
tutionnel en matière de lois transposant une directive communautaire.

J’ai préféré aborder un sujet d’actualité, qui concerne plusieurs cours européennes,
plutôt que de me livrer à une analyse globale du principe de la primauté du droit dans
la jurisprudence du Conseil constitutionnel.

I. – Le principe de primauté du droit dans les relations entre le
Conseil constitutionnel français et le droit international

Le Conseil constitutionnel ne dispose pas d’une compétence générale comme les
Cours suprêmes anglo-saxonnes. Les domaines dans lesquels il peut intervenir sont
limitativement fixés par la Constitution. C’est ainsi, par exemple, qu’il ne s’est estimé
compétent, en 1962, que pour contrôler «les lois votées par le Parlement et non point
celles qui, adoptées par le Peuple à la suite d’un référendum, constituent l’expression
directe de la souveraineté nationale»1.
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1 Décision n° 62-20DC du 6 novembre 1962, loi relative à l’élection du Président de la République au suffrage
universel direct, adoptée par le référendum du 28 octobre 1962 (Loi référendaire), Rec. p. 27
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EDe plus, il ne peut être saisi que par des instances politiques. Lorsque c’est le cas:

- il consacre et fait respecter la primauté de la Constitution sur les 
traités (A);

- mais il refuse de mettre en cause la constitutionnalité d’un traité déjà
régulièrement ratifié (B);

- enfin, il consacre la primauté des traités sur les lois (C).

A. Lorsqu’il est saisi, le Conseil constitutionnel consacre 
et fait respecter la primauté de la Constitution sur les traités

La Constitution est la norme fondamentale qui détermine elle-même la valeur des
autres normes juridiques. C’est pour cette raison qu’un traité contraire à la Constitution
ne peut pas être ratifié sans révision de la Constitution.

En ce qui concerne la procédure, le Conseil constitutionnel peut être saisi, à titre fac-
ultatif, de deux façons:

- soit avant la loi autorisant la ratification du traité par diverses autorités poli-
tiques (Président de la République, Premier Ministre, Président de
l’Assemblée Nationale, Président du Sénat, soixante députés ou soixante
sénateurs): le Conseil constitutionnel doit alors dire, sur le fondement de l’ar-
ticle 54 de la Constitution, si le traité est conforme à la Constitution; s’il ne
l’est pas, il faut modifier la Constitution avant de pouvoir le ratifier; c’est
dans ce cadre que le Conseil constitutionnel devrait être saisi dans quelques
semaines du traité établissant une constitution pour l’Union européenne;

- soit entre le vote de la loi autorisant la ratification et sa promulgation, par les
mêmes autorités sur le fondement de l’article 61; si le traité n’est pas con-
forme à la Constitution, le Conseil constitutionnel censure la loi autorisant la
ratification;

Pour exercer son contrôle, le Conseil constitutionnel suit le raisonnement suivant:

- un transfert de compétences au profit d’une organisation supranationale n’est
pas, par lui-même, inconstitutionnel;

- mais il peut l’être, s’il porte atteinte aux conditions essentielles d’exercice de
la souveraineté nationale.

Reste à distinguer ce qui est «essentiel» de ce qui ne l’est pas. Il est possible à cet égard
de tirer les enseignements des décisions Maastricht I 2 (1992) et Amsterdam3 (1997) en

2 Décision n° 92-308 DC du 9 avril 1992, Traité sur l’Union européenne, Rec. p. 55
3 Décision n° 97-394 DC du 31 décembre 1997, Traité d’Amsterdam modifiant le traité sur l’Union

européenne, les traités instituant les communautés européennes et certains actes connexes, Rec. p. 344



58 dégageant les trois critères qui permettent d’apprécier le degré d’atteinte à la sou-
veraineté nationale:

1) transfert de compétence dans un domaine «régalien»;

2) ampleur des transferts consentis en distinguant l’abandon de 
compétences de la simple ouverture d’une matière à l’exercice de com-
pétences partagées;

3) procédures de dessaisissement et modalités d’exercice de la compétence
transférée prévues par le traité. A cet égard, l’influence que conserve les
représentants de la France dans le processus décisionnel européen est
décisive: la situation est bien sûr radicalement différente selon que le
traité prévoit le maintien du vote à l’unanimité du Conseil des ministres
européen ou le passage au vote à la majorité qualifiée. 

B. Toutefois, le Conseil constitutionnel refuse de mettre en cause
la constitutionnalité d’un traité déjà régulièrement ratifié

Lorsque le Conseil constitutionnel est saisi de la conformité à la Constitution d’un
traité sur le fondement de l’article 54 de la Constitution, il refuse d’examiner les dis-
positions de ce traité qui s’imposent déjà à la France. Pour cela, il se fonde sur le qua-
torzième alinéa du préambule de la Constitution de 1946, auquel se réfère le préambule
de la Constitution de 1958, et qui proclame que la République française «se conforme
aux règles du droit public international». Au nombre de ces règles, il range «la règle
Pacta sunt servanda qui implique que tout traité en vigueur lie les parties et doit être
exécuté par elles de bonne foi» 4. On retrouve encore ici l’exigence de sécurité
juridique.

Ce principe «d’immunité constitutionnelle» des traités ratifiés n’empêche pas, bien
entendu, d’examiner la constitutionnalité d’un traité compte tenu des engagements
antérieurement souscrits, en particulier pour ce qui concerne le respect des «condi-
tions essentielles d’exercice de la souveraineté nationale». En effet, si les précé-
dentes limitations de souveraineté sont incontestables, une nouvelle limitation,
venant s’ajouter aux précédentes, pourrait se révéler contraire à la Constitution. Il
s’agirait en pareil cas, pour utiliser une expression familière, de la «goutte d’eau qui
fait déborder le vase».

C. Enfin, le Conseil constitutionnel consacre 
la primauté des traités sur les lois

La hiérarchie entre les traités et les lois est fixée, au bénéfice des premiers, par l’arti-
cle 55 de la Constitution qui dispose que: «Les traités ou accords régulièr ement rati-
4 Décision n° 92-308 DC du 9 avril 1992, Traité sur l’Union européenne, Rec. p. 55.PI
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fiés ou approuvés ont, dès leur publication, une autorité supérieure à celle des lois,
sous réserve, pour chaque accord ou traité, de son application par l’autre partie» .

En se fondant sur cet article, le Conseil constitutionnel aurait pu juger que, dès lors que
les traités sont supérieurs à la loi, une loi qui ne respecte pas un traité ne respecte pas
l’article 55 de la Constitution. Ce n’est pourtant pas ce qu’il a fait. En 19755, il a refusé
de contrôler la compatibilité d’une loi sur l’interruption volontaire de grossesse avec le
droit à la vie proclamé par l’article 2 de la Convention européenne des droits de
l’homme. Toutefois, ce refus ne créait pas un vide juridique: il invitait les juridictions
ordinaires à écarter les dispositions législatives contraires aux engagements interna-
tionaux.

La Cour de cassation en a tiré les conséquences immédiatement en acceptant d’ex-
ercer ce contrôle. Il s’agit de sa décision du 24 mai 1975 (Cafés Jacques Vabre), con-
cernant des droits de douane. Le Conseil d’Etat la suivra, mais presque quinze ans
après, pour faire prévaloir un traité sur une loi même postérieure: il s’agit de l’arrêt
Nicolo du 20 octobre 1989, relatif à l’élection du parlement européen dans les terri-
toires d’outre-mer.

Ce partage de compétences s’explique par la nature du contrôle exercé par le Conseil
constitutionnel et peut se justifier par la recherche d’une plus grande sécurité juridique.

Tout d’abord, le Conseil exerce un contrôle «a priori» et «abstrait» c’est-à-dire après
l’adoption de la loi par le Parlement et avant sa promulgation, indépendamment de tout
litige concret. De plus, ce contrôle n’est que facultatif dès lors que le Conseil ne peut
être saisi que par des autorités politiques. Il apparaît plus efficace et plus pertinent de
confier au juge ordinaire le soin de veiller au respect «au coup par coup» de l’arti-
cle 55. En effet, lorsqu’il doit confronter une situation de droit ou de fait avec une con-
vention internationale, il le fait de façon concrète au regard d’une seule convention. Si
le Conseil constitutionnel devait faire ce contrôle de façon abstraite et préalable, il
serait confronté à plusieurs milliers de conventions internationales déjà ratifiées par la
France.

Ensuite, multiplier les juges et les mettre en concurrence sur un même sujet est un fac-
teur d’insécurité juridique. J’y reviendrais plus loin.

On peut retenir de tout cela qu’en droit français, la primauté des conventions interna-
tionales sur les lois est assurée, en cas de litige, par le juge de droit commun.

II. — Une illustration récente : la spécificité du dr oit commu-
nautaire dérivé

La question des rapports entre droit interne et droit international est donc posée de
longue date au Conseil constitutionnel. Pourtant, sa jurisprudence a encore évolué
récemment de façon notable: le 10 juin dernier, dans une décision importante (n° 2004-

5 Décision n° 74-54 DC du 15 janvier 1975, loi relative à l’interruption volontaire de la grossesse, Recueil, p. 19
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60 496 DC), il a considéré que le droit communautaire dérivé devait faire l’objet d’un
traitement particulier, sans pour autant revenir sur le principe de la primauté de la
Constitution.

A. Le Conseil constitutionnel juge que le droit 
communautaire dérivé doit faire l’objet d’un traitement 
particulier

Cette décision a été rendue à propos d’une loi «pour la confiance dans l’économie
numérique» qui consacrait, en application d’une directive communautaire du 8 juin
20006, un droit spécifique pour la communication sur Internet. Les parlementaires de
l’opposition considéraient que le nouveau régime de responsabilité auquel le législa-
teur avait soumis les informations stockées sur les sites Internet était incompatible avec
la liberté de communication, les droits de la défense et le droit à un procès équitable.

L’existence même de ces griefs posait un problème redoutable car le texte de loi que le
Conseil devait examiner était strictement identique à celui de la directive en applica-
tion de laquelle il avait été adopté. Dans ces conditions, le Conseil était conduit à se
poser les questions suivantes: peut-il se prononcer sur la conformité à la Constitution
d’une disposition législative qui reprend strictement les termes d’une directive com-
munautaire inconditionnelle et précise? Un tel contrôle ne reviendrait-il pas, indirecte-
ment, à se prononcer sur la conformité à la Constitution de la directive elle-même?
Dans l’hypothèse où il censurerait une disposition législative tirant les conséquences
nécessaires d’une directive, ne ferait-il pas obstacle à sa transposition en temps utile?

Le Conseil aurait pu esquiver ces questions. Il ne l’a pas voulu: il a jugé, au contraire,
que, de façon générale, lorsqu’une directive fait écran entre la loi et la Constitution, il
ne lui appartient pas d’examiner des griefs qui, indirectement, sont adressés au texte
communautaire. Quel a été son raisonnement?

1) Le Conseil a tout d’abord consacré, en se fondant sur l’article 88-1 de la
Constitution7, la reconnaissance par la France d’un ordre juridique com-
munautaire distinct de l’ordre juridique interne comme de l’ordre
juridique international. Dans ce cadre spécifique, il a fait de la transposi-
tion d’une directive une obligation non seulement conventionnelle mais
également constitutionnelle.

2) Sur ces fondements, il a considéré qu’un acte de droit dérivé ne peut
avoir qu’un seul juge, qui est la Cour de justice des Communautés
européennes – appelée à devenir, peut-être, «Cour des Justices de l’Union
Européenne»: le consentement donné par les Etats membres à l’instaura-

6 Directive n° 2000/31/CE, relative au commerce électronique
7 Aux termes duquel: «La République participe aux Communautés européennes et à l’Union européenne, 

constituées d’Etats qui ont choisi librement, en vertu des traités qui les ont instituées, d’exercer en commun cer-
taines de leurs compétences».PI

E
R

R
E

 J
O

X
E

. C
O

N
SE

IL
C

O
N

ST
IT

U
T

IO
N

N
E

L
D

E
 F

R
A

N
C

E



tion d’un ordre juridique communautaire autonome contient l’acceptation
du fait que le contentieux des actes communautaires suivra des règles pro-
pres. 

3) Les conditions dans lesquelles le Conseil constitutionnel exerce son con-
trôle ne lui permettent pas de saisir la Cour de justice de Luxembourg à
titre préjudiciel. Dès lors, il a estimé qu’il n’était pas compétent pour se
prononcer sur des dispositions législatives qui se bornent à tirer les con-
séquences nécessaires d’une directive précise et inconditionnelle, car
examiner une telle loi reviendrait à se prononcer sur la directive elle-
même.

4) Constatant que les dispositions qui lui étaient soumises «décalquaient»
mot pour mot une directive, il a jugé qu’il n’était pas compétent pour
examiner les griefs soulevés par les requérants 8.

B. Le Conseil constitutionnel ne revient pas pour autant 
sur le principe de la primauté de la Constitution

Il convient, toutefois, de compléter, voire de tempérer, cette présentation en insistant
sur les deux éléments suivants :

1) La solution adoptée le 10 juin 2004 ne s’applique qu’aux dispositions
inconditionnelles et précises d’une directive, c’est-à-dire celles qui sont
directement applicables en droit interne et qui ne laissent pas de marge de
manœuvre au stade de la transposition. Son champ d’application est donc
circonscrit; dans les autres cas, le Conseil conserve toute sa compétence.

2) Surtout, il serait impropre de commenter cette décision sur le terrain de la
hiérarchie des normes en considérant qu’elle place la norme communau-
taire au-dessus de la norme constitutionnelle. Certes, une telle lecture irait
dans le sens de la jurisprudence de la Cour de justice de Luxembourg, qui
dénie aux juridictions nationales, y compris constitutionnelles, le pouvoir
de déclarer invalides des actes de droit dérivé. Mais elle ne correspond
pas à ce qui a été jugé par le Conseil. Celui-ci a rappelé, au contraire, que
c’est la Constitution qui donne sa force aux traités et au droit dérivé. La
Constitution ne peut «hisser» un autre droit au-dessus d’elle.

Par ailleurs, il a aménagé une «soupape de sécurité»: Je cite la décision du 10 juin: si
«la transposition en droit interne d’une directive communautaire résulte d’une exi-

61

8 Ce raisonnement a été consécutivement appliqué à trois reprises dans les semaines suivantes, à propos de la loi
relative aux communications électroniques et aux services de communication audiovisuelle (décision n° 2004-
497 DC du 1er juillet 2004, cons. 18 et 19), de la loi relative à la bioéthique (décision n° 2004-498 DC du
29 juillet 2004, cons. 4 à 7) et de la loi relative à la protection des personnes physiques à l’égard des traitements
de données à caractère personnel (décision n° 2004-499 DC du 29 juillet 2004, cons. 7 et 8).
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gence constitutionnelle» et s’il n’appartient qu’au juge communautaire de la contrôler;
une «disposition expresse contraire de la Constitution» pourrait, le cas échéant, faire
obstacle à cette transposition. Or, la simple mention d’une disposition de cette nature
heurte la jurisprudence de la Cour de justice.

Cette notion de «disposition expresse de la Constitution» a troublé la doctrine. Le
Conseil a cependant précisé son contenu dans des décisions postérieures, notamment
le 29 juillet à propos de la loi relative à la bioéthique: une disposition expresse est une
norme propre à la France, c’est-à-dire sans équivalent dans le catalogue communau-
taire des droits fondamentaux et principes généraux du droit, les principes communs
aux Etats membres relevant du juge communautaire. Des exemples ont été cités: la for-
mule figurant à l’article 6 de la Déclaration des droits de l’homme de 1789 concernant
le principe d’égal accès aux emplois publics, le principe de la parité homme/femme qui
résulte de la modification, en 1999, de l’article 3 de la Constitution de 1958 ou bien sûr
le principe de laïcité de la République énoncé à son article 1er.

En toute hypothèse, cette « soupape » montre que le Conseil s’est d’abord situé,
comme je l’avais laissé entendre dans la première partie de mon intervention, sur le ter-
rain de la sécurité juridique et de la compétence juridictionnelle.

Il a affirmé que, dans l’ordre communautaire, il ne peut y avoir qu’un seul juge, les
prérogatives de la Cour de justice devant être respectées. 

Mais il a aussi estimé qu’il devait toujours y avoir un juge, ce qui justifie qu’il
«retrouve» sa compétence lorsqu’une norme est propre à l’ordre juridique français.

*   *   *

La décision du 10 juin 2004 soulève sans doute des questions. En particulier, certains se
demandent si elle ne pourrait pas conduire le Conseil à opérer, une rupture au moins par-
tielle avec sa jurisprudence de 1975 selon laquelle, comme on l’a vu, il ne contrôle pas
la conventionnalité des lois dans le cadre du contrôle de constitutionnalité… rupture qui
pourrait le conduire, à terme, à se prononcer sur les transpositions elles-mêmes. La
question reste ouverte: la seule chose certaine... c’est qu’elle n’est pas tranchée.

Mais à ce stade, il est difficile de ne pas évoquer de nouveau le traité établissant une
Constitution pour l’Europe, equi provoque déjà bien des débats dans notre pays… En
effet, son article I-6proclame, de façon désormais écrite et non plus seulement jurispru-
dentielle, que: «La Constitution et le droit adopté par les institutions de l’Union dans
l’exercice des compétences qui lui sont attribuées ont la primauté sur le droit des Etats
membres». Dès lors, une disposition constitutionnelle, même expresse et spécifique,
pourra-t-elle encore faire obstacle, demain, à la transposition d’une «loi-cadre» (appel-
lation nouvelle des directives)?

Il appartiendra au Conseil constitutionnel de répondre à cette question, et à beaucoup
d’autres s’agissant du traité constitutionnel lui-même... 
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ÐÅÇÞÌÅ

Â  äîêëàäå àâòîð â îáùèõ ÷åðòàõ âûñêàçûâàåòñÿ î òîì, êàêèì îáðàçîì
ôðàíöóçñêèé Êîíñòèòóöèîííûé Ñîâåò ñîáëþäàåò ïðèíöèï âåðõîâåí-
ñòâà ïðàâà â  îáëàñòè ìåæäóíàðîäíîãî ïðàâà.

Ïðåæäå âñåãî àâòîð  îñòàíîâèëñÿ íà ïðèíöèïå âåðõîâåíñòâà ïðàâà â
îòíîøåíèÿõ ìåæäó ôðàíöóçñêèì Êîíñòèòóöèîííûì Ñîâåòîì è ìåæ-
äóíàðîäíûì ïðàâîì.

Ïðè îáðàùåíèè â Êîíñòèòóöèîííûé Ñóä îí ïðîâîçãëàøàåò è òðåáóåò
ñîáëþäàòü âåðõîâåíñòâî Êîíñòèòóöèè íàä äîãîâîðàìè. 

Êîíñòèòóöèÿ ÿâëÿåòñÿ îñíîâîïîëàãàþùåé íîðìîé, êîòîðàÿ ñàìà îïðå-
äåëÿåò öåííîñòü äðóãèõ ïðàâîâûõ íîðì. Èìåííî ïîýòîìó äîãîâîð, ïðî-
òèâîðå÷àùèé Êîíñòèòóöèè íå ìîæåò áûòü ðàòèôèöèðîâàí áåç èçìåíå-
íèÿ Êîíñòèòóöèè.

Äëÿ îñóùåñòâëåíèÿ ñâîåãî êîíòðîëÿ Êîíñòèòóöèîííûé Ñîâåò  èñõîäèò
èç ñëåäóþùèõ ñîîáðàæåíèé;

- ïåðåäà÷à ïîëíîìî÷èé â ïîëüçó òðàíñíàöèîíàëüíîé îðãàíèçà-
öèè ñàìî ïî ñåáå íå àíòèêîíñòèòóöèîííî;

- íî îíà ìîæåò áûòü àíòèêîíñòèòóöèîííîé â ñëó÷àå, åñëè îíà
ïîñÿãàåò íà îñíîâíûå óñëîâèÿ îñóùåñòâëåíèÿ íàöèîíàëüíîãî
ñóâåðåíèòåòà.

Îäíàêî Êîíñòèòóöèîííûé Ñîâåò îòêàçûâàåò â ðàññìîòðåíèè êîíñòè-
òóöèîííîñòè  óæå  ðàòèôèöèðîâàííîãî äîãîâîðà. 

Ïðè îáðàùåíèè â Êîíñòèòóöèîííûé Ñîâåò ïî âîïðîñó ñîîòâåòñòâèÿ
Êîíñòèòóöèè äîãîâîðà  íà îñíîâàíèè ñòàòüè 54 Êîíñòèòóöèè îí îòêà-
çûâàåò â ðàññìîòðåíèè ïîëîæåíèé ýòîãî äîãîâîðà, óæå ÿâëÿþùèõñÿ
îáÿçàòåëüíûìè äëÿ Ôðàíöèè. Äëÿ ýòîãî îí ññûëàåòñÿ íà ïóíêò 14 ïðå-
àìáóëû Êîíñòèòóöèè 1958 ãîäà, ïðîâîçãëàøàþùåé, ÷òî Ôðàíöóçñêàÿ
Ðåñïóáëèêà “âåðíà íîðìàì ìåæäóíàðîäíîãî ãîñóäàðñòâåííîãî ïðàâà”.
Èç ÷èñëà ýòèõ íîðì îí îñòàíàâëèâàåòñÿ íà  íîðìå “Pacta sunt servan-
da”, êîòîðàÿ ãëàñèò, ÷òî äåéñòâóþùèé äîãîâîð îáÿçûâàåò ñòîðîíû è
äîëæåí áûòü äîáðîñîâåñòíî èñïîëíåí èìè”. Çäåñü ìû  èìååì äåëî ñ
òðåáîâàíèåì ïðàâîâîé îáåñïå÷åííîñòè.

Íàêîíåö, Êîíñòèòóöèîííûé Ñîâåò ïðîâîçãëàøàåò âåðõîâåíñòâî äîãî-
âîðîâ íàä çàêîíàìè. Èåðàðõèÿ ìåæäó  äîãîâîðàìè è çàêîíàìè óñòà-
íîâëåíà â ïîëüçó ïåðâûõ ñòàòüåé 55 Êîíñòèòóöèè. 
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Ïðåæäå âñåãî, Êîíñòèòóöèîííûé Ñîâåò îñóùåñòâëÿåò êîíòðîëü “à
ïðèîðè” è “àáñòðàêòíûé”, òî  åñòü ïîñëå ïðèíÿòèÿ çàêîíà Ïàðëàìåí-
òîì è äî åãî îáíàðîäîâàíèÿ, âíå çàâèñèìîñòè îò âñåõ êîíêðåòíûõ ñïî-
ðîâ. Áîëåå òîãî, ýòîò êîíòðîëü íîñèò òîëüêî ôàêóëüòàòèâíûé õàðàêòåð,
ïîòîìó êàê â Ñîâåò ìîãóò îáðàòèòüñÿ òîëüêî ïîëèòè÷åñêèå âëàñòè.
Îêàçàëîñü áîëåå ýôôåêòèâíûì è áîëåå óìåñòíûì äîâåðèòü îáû÷íîìó
ñóäüå çàáîòó ñëåäèòü çà ñîáëþäåíèåì ñòàòüè 55. Ïî ñóùåñòâó, êîãäà îí
äîëæåí ñîïîñòàâèòü ïðàâîâóþ  èëè ôàêòè÷åñêóþ ñèòóàöèþ ñ ìåæäó-
íàðîäíûì äîãîâîðîì, îí äåëàåò ýòî êîíðåòíî, òîëüêî ñ ïîçèöèè ìåæ-
äóíàðîäíîãî äîãîâîðà. Åñëè áû Êîíñòèòóöèîííûé Ñîâåò äîëæåí áûë
îñóùåñòâèòü ýòîò êîíòðîëü àáñòðàêòíî è ïðåäâàðèòåëüíî, îí ñòîëêíóë-
ñÿ áû ñî ìíîãèìè òûñÿ÷àìè ìåæäóíàðîäíûõ äîãîâîðîâ, óæå ðàòèôè-
öèðîâàííûõ Ôðàíöèåé. 

Èç âñåãî ýòîãî ìîæíî çàïîìíèòü, ÷òî â ñëó÷àå ñïîðà âî ôðàíöóçñêîì
ïðàâå âåðõîâåíñòâî äîãîâîðîâ íàä çàêîíàìè îáåñïå÷èâàåòñÿ ñóäüåé
îáùåé þðèñäèêöèè.

Àâòîð çàòðîíóë â ñâîåì äîêëàäå îñîáåííîñòü åâðîïåéñêîãî ïðîèç-
âîäíîãî ïðàâà.   Êîíñòèòóöèîííûé Ñîâåò 10 èþíÿ ñåãî ãîäà â ñâîåì
ðåøåíèè (n 2004-496 DC) ïîñòàíîâèë, ÷òî ïðîèçâîäíîå åâðîïåéñêîå
ïðàâî äîëæíî áûòü îáúåêòîì îñîáîãî ðàññìîòðåíèÿ. Ýòî ðåøåíèå
áûëî âûíåñåíî ïî ïîâîäó çàêîíà “î äîâåðèè â öèôðîâîé ýêîíîìè-
êå”, êîòîðîå ïðîâîçãëàøàëî ñïåöèôè÷åñêîå ïðàâî äëÿ êîììóíèêà-
öèè ïî Èíòåðíåòó, âî èñïîëíåíèå åâðîïåéñêîé äèðåêòèâû îò 8 èþ-
íÿ 2000 ãîäà. 

Ñàìî íàëè÷èå ýòîé æàëîáû ñîçäàâàëî ñëîæíóþ ïðîáëåìó, òàê êàê
òåêñò çàêîíà, êîòîðûé Ñîâåò äîëæåí áûë ðàññìîòðåòü, áûë ñòðîãî
èäåíòè÷åí òåêñòó äèðåêòèâû, âî èñïîëíåíèå êîòîðîé îí áûë ïðèíÿò.
Â ýòèõ óñëîâèÿõ Ñîâåò äîëæåí áûë çàäàòüñÿ ñëåäóþùèìè âîïðîñàìè:
ìîæåò ëè îí âûñêàçàòüñÿ î ñîîòâåòñòâèè Êîíñòèòóöèè çàêîíîïîëîæå-
íèÿ, êîòîðîå â òî÷íîñòè âîñïðîèçâîäèò òåðìèíû  áåçóñëîâíîé è òî÷-
íîé åâðîïåéñêîé äèðåêòèâû? Òàêîé êîíòðîëü íå âûíóäèò ëè îïîñðåä-
ñòâåííî âûñêàçàòüñÿ î ñîîòâåòñòâèè Êîíñòèòóöèè ñàìîé äèðåêòèâû? Â
ãèïîòåçå, ÷òî Ñîâåò îòìåíèò çàêîíîïîëîæåíèå, èçâëåêàÿ íåîáõîäèìûå
ïîñëåäñòâèÿ èç äèðåêòèâû, íå ñîçäàñò ëè îí ïðåïÿòñòâèå äëÿ âíåäðå-
íèÿ äèðåêòèâû â ðàçóìíûé ñðîê?

Ñîâåò ìîã áû èçáåæàòü âñåõ ýòèõ âîïðîñîâ. Îí íå çàõîòåë ýòîãî: íà-
ïðîòèâ, îí ðàññóäèë, ÷òî â îáùåé ìåðå, êîãäà äèðåêòèâà ñîçäàåò ýêðàí
ìåæäó çàêîíîì è Êîíñòèòóöèåé, åìó íå ñëåäóåò ðàññìàòðèâàòü æàëî-
áû êîòîðûå îïîñðåäñòâåííî àäðåñîâàíû åâðîïåéñêîìó òåêñòó. 
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Êîíñòàòèðóÿ, ÷òî ïîëîæåíèÿ, êîòîðûå åìó áûëè ïðåäñòàâëåíû ñëîâî â
ñëîâî, êîïèðîâàëè äèðåêòèâó, îí ïðèçíàë ñåáÿ íå êîìïåòåíòíûì äëÿ
ðàññìîòðåíèÿ æàëîáû. 

Áåç ñîìíåíèé, ðåøåíèå îò 10 èþíÿ 2004 ãîäà âûçûâàåò âîïðîñû. Â ÷à-
ñòíîñòè, íåêîòîðûå çàäàþòñÿ âîïðîñîì, íå ïðèâåäåò ëè îíî ïî ìåíü-
øåé ìåðå ê ÷àñòè÷íîìó ðàçðûâó ñî ñâîåé ñóäåáíîé ïðàêòèêîé 1975 ãî-
äà, ñëåäóÿ êîòîðîé, îí íå êîíòðîëèðóåò êîíâåíöèîííîñòü çàêîíîâ â
ðàìêàõ êîíòðîëÿ êîíñòèòóöèîííîñòè… ðàçðûâ êîòîðûé ìîæåò ïðèâå-
ñòè åãî êîãäà-ëèáî âûñêàçàòüñÿ ïî ñàìèì ïåðåíîñàì. Âîïðîñ îñòàåòñÿ
îòêðûòûì; åäèíñòâåííîå, ÷òî äîñòîâåðíî, - ýòî òî, ÷òî îí íå ðåøåí.

Íî íà ýòîé ñòàäèè òðóäíî íå óïîìÿíóòü äîãîâîð, ó÷ðåæäàþùèé Êîí-
ñòèòóöèþ Åâðîïû, êîòîðûé óæå âûçûâàåò âî Ôðàíöèè áóðíûå äåáàòû.
Ïî ñóùåñòâó, åãî ñòàòüÿ 16 ãëàñèò óæå â ïèñüìåííîé  ôîðìå, à íå â
âèäå ñóäåáíîé ïðàêòèêè, ÷òî «Êîíñòèòóöèÿ è ïðàâî, ïðèíÿòîå èíñòè-
òóòàìè Ñîþçà âî èñïîëíåíèå åìó ïðèäàííûõ êîìïåòåíöèé, èìåþò
âåðõîâåíñòâî íàä ïðàâîì ãîñóäàðñòâ-÷ëåíîâ». Ñ ýòîãî âðåìåíè êàêîå-
ëèáî êîíñòèòóöèîííîå ïîëîæåíèå, äàæå îñîáîå è ñïåöèôè÷åñêîå, ìî-
æåò ëè  åùå ïðåïÿòñòâîâàòü ïåðåíîñó ðàìî÷íîãî çàêîíà (íîâîãî íàè-
ìåíîâàíèÿ äèðåêòèâû)?

Êîíñòèòóöèîííîìó Ñîâåòó íàäëåæèò îòâåòèòü íà ýòîò âîïðîñ è íà
ìíîãèå  äðóãèå îòíîñèòåëüíî ñàìîãî êîíñòèòóöèîííîãî äîãîâîðà…
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66 ANDORRE ET SON TRIBUNAL
CONSTITUTIONNEL

FRANÇOIS LUCHAIRE
Ancien Président 

du Tribunal constitutionel d’Andorre

Introduction

Andorre Etat souverain situé dans les Pyrénées avec une frontière espagnole et une
frontière française présente deux particularités.

En premier lieu Andorre, membre de l’ONU et du Conseil de l’Europe compte près de
70.000 habitants mais seulement 20.000 ont la nationalité andorrane alors qu’y résident
près de 30.000 Espagnols, 7.000 Portugais et 4.500 Français.

En second lieu Andorre a deux chefs d’Etats, deux co-princes, l’un est à Paris c’est le
Président de la République française, l’autre est l’Evêque d’Urgel, petite localité
espagnole à 10 km d’Andorre.

Le Conseil d’Etat français a toujours considéré que lorsque le Président de la
République agissait en tant que co-prince d’Andorre il était une autorité étrangère; ses
actes n’avaient pas besoin d’être contresignés par les ministres français et n’étaient pas
susceptibles de recours devant le Conseil d’Etat.

Depuis qu’Andorre dispose d’une Constitution et donc de sa pleine souveraineté, c’est à
dire depuis 1993, ses deux co-princes ne dirigent pas le pays qui élit un parlement légis-
lateur, c’est le Conseil général;  Andorre dispose d’un chef de Gouvernement élu par le
Conseil général et responsable devant lui.

Les deux co-princes ont donc un rôle honorifique et de représentation comparable à
celui de la reine d’Angleterre ou du roi d’Espagne.

Ils ont cependant une attribution que n’ont pas la reine d’Angleterre ou le roi
d’Espagne; chacun d’eux peut saisir le Tribunal constitutionnel.

Composition du Tribunal constitutionnel

Ce tribunal dont j’ai été membre pendant six ans et que j’ai présidé pendant deux ans
est régi par la Constitution et par une loi dite « qualifiée » (c’est le titre donné aux lois
les plus importantes) du 3 septembre 1993 modifiée le 22 avril 1999.

Le Tribunal se compose de quatre membres nommés pour huit ans: deux sont élus parFR
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le Conseil général; chacun des co-princes désigne un autre membre. Ils peuvent ne pas
être andorrans; quand j’étais membre du Tribunal il y avait un Andorran d’ailleurs
nommé par le Président de la République française; maintenant il n’y en a plus car tout
juriste andorran de haute qualité ne pouvant être à la fois avocat et membre du
Tribunal, préfèrera rester avocat. Il y a donc aujourd’hui deux Français et deux
Espagnols qui sont professeurs de droit dans leur pays respectif.

Les premières nominations ont été faites pour deux, quatre, six et huit ans ce qui a per-
mis par la suite un renouvellement partiel des membres qui sont ensuite nommés pour
huit ans.

Quatre juges cela peut conduire a un partage égal des voix. Qui aura alors une voix
prépondérante? Ce ne peut être le président car la nomination à la présidence se fait
tous les deux ans à tour de rôle entre les membres; le président n’a donc aucune autorité
sur les autres membres. Une solution originale a donc été trouvée : elle consiste à don-
ner une voix prépondérante dans chaque affaire au rapporteur car c’est lui qui connaît
le mieux le dossier; les rapporteurs se succèdent à tour de rôle pour chaque affaire.

Attributions du Tribunal

Il est l’interprète suprême de la Constitution; il siège en tant qu’organe juridictionnel
et ses décisions s’imposent au pouvoir public et aux personnes privées.

Trois catégories de personnes peuvent le saisir.

1) Ce sont d’abord des personnes publiques:  un co-prince, le chef du Gouvernement,
1/5e des membres du Conseil général, ou encore trois communes (Andorre en possède
sept); le recours peut être formé contre une loi ou un décret pris en vertu d’une délé-
gation législative ou encore le règlement du Conseil général. Au lieu d’un recours con-
tre le texte il peut être saisi d’une demande d’avis préalable avant la publication du
texte.

Il peut aussi être saisi d’une demande d’avis sur la constitutionnalité d’un traité inter-
national; s’il estime que ce traité est contraire à la Constitution Andorre ne peut le rat-
ifier que si la Constitution est révisée. Le cas ne s’est jamais produit.

Enfin il peut être saisi par l’une des autorités citées en cas de conflits de compétence
entre les co-princes, le Conseil général, le Gouvernement, les communes et le Conseil
supérieur de la justice.

2) C’est ensuite un tribunal qui éprouve un doute raisonnable sur une loi ou un décret
pris en vertu d’une délégation législative; il peut en effet saisir le Tribunal constitu-
tionnel d’une question préjudicielle pour lui demander de se prononcer sur cette con-
stitutionnalité.
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3) Ce sont enfin les particuliers; ceux-ci peuvent le saisir d’un recours dit d’«empara»
(amparo en espagnol) contre un acte des pouvoirs publics mais seulement quand cet
acte a porté atteinte à l’un des droits fondamentaux de ce particulier; depuis la quali-
fiée du 22 avril 1999 ce particulier doit d’abord saisir de la question le juge ordinaire.

Le ministère public a la même possibilité en cas de violation du droit fondamental de
s’adresser à une juridiction.

Dans tous les cas le Tribunal constitutionnel doit se prononcer dans les deux mois;
quand le recours est formé contre un acte positif, sont dépôt n’a pas d’effet suspensif.

La première affaire jugée par le Tribunal le fut sur un recours des co-princes. L’opinion
publique s’imaginait que le tribunal leur donnerait raison; ce fut le contraire et cela a
suffi pour donner au Tribunal une bonne place dans l’opinion publique.

Le Tribunal constitutionnel et l’état de droit

La Constitution de la principauté proclame dans son article 1er (alinéa 2) que «l’Etat
andorran respecte et promeut, dan son action, les principes de liberté, d’égalité, de
justice, de tolérance, de défense des droits de l’homme, ainsi que la dignité de la per-
sonne».

Dans le titre II consacré aux droits et libertés l’article 4 de la Constitution reprend la
même idée en affirmant : «l’intangibilité de la dignité humaine» et garantissant «en
conséquence les droits inviolables et imprescriptibles de la personne qui constituent le
fondement de l’organisation politique, de la paix sociale et de la justice».

Le Tribunal constitutionnel dans sa décision 43-2003 du 9 mai 2003 a rappelé que «la
dignité de la personne est le fondement de l’organisation politique » de l’Andorre
comme aussi la garantie de la santé (article 30 de la Constitution).

En conséquence et en application de l’article 33 de la Constitution il a considéré que
les pouvoirs publics devaient s’efforcer d’assurer à chacun «un logement digne»; c’est
notamment une tâche des communes puisque l’urbanisme relève de leur compétence.

Ainsi la dignité et les droits inviolables et imprescriptibles de la personne humaine con-
stituent l’état de droit tel que le conçoit le Tribunal constitutionnel.

La protection de cet état de droit par le Tribunal constitutionnel apparaît surtout avec
le procédure d’empara.

En dix ans depuis 1993 date de sa création et jusqu’à la fin de 2003 le Tribunal a été
saisi de 113 recours d’empara; 38 ont obtenu satisfaction au moins partiellement, 71
ont été rejetés. Certains recours ont été déposés par le ministère fiscal c’est à dire le
procureur de l’Etat particulièrement soucieux du respect de la procédure judiciaire.

En effet ces recours ont essentiellement pour objet de redresser des erreurs supposées
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de procédure: inégalité des parties au procès, méconnaissance des droits de la défense,
atteinte à la présomption d’innocence.

Certains de ces recours mettent en cause des droits fondamentaux et notamment le
respect de la vie privée en rappelant l’article 14 de la Constitution qui dispose que
«toute personne a droit au respect de son intimité, de son honneur et de son image.
Chacun a droit à la protection de la loi contre les interventions  illégales dans sa vie
privée ou familiale».

Les droits fondamentaux évoqués par ces recours portent sur: 

- Le droit au juge

- Le caractère équitable du procès

- La compétence d’un tribunal impartial établi avant les faits 
qu’il aura à jugé

- La durée raisonnable du procès

- Les droits de la défense

- Le droit de ne pas faire une déclaration contre soi-même

- La présomption d’innocence.

Le Tribunal constitutionnel a ainsi considéré que la présomption d’innocence s’é-
tendait au-delà de la matière pénale et notamment dans toute procédure pouvant aboutir
à une sanction administrative.

La Déclaration universelle des droits de l’homme est souvent évoquée car l’article 5 de
la Constitution l’a intégrée dans le droit andorran. Elle apparaît quinze fois dans le
recueil du Tribunal constitutionnel de l’an 2000 et dans huit sentences de cette année
2000; la convention européenne pour la sauvegarde des liberté apparaît aussi, comme
également les principes d’égalité et de sécurité juridique comme enfin le droit de pro-
priété et la liberté d’entreprendre.

Les droits fondamentaux connaissent-ils des limites ? Il en est de deux sortes.

L’une est très exceptionnelle: l’article 22 de la Constitution ne permet pas de saisir le
Tribunal constitutionnel d’un recours contre une décision judiciaire relative à l’expul-
sion d’un étranger résidant légalement en Andorre (article 41-2 de la Constitution).

La deuxième limitation est beaucoup plus importante: elle résulte de la jurisprudence
du Tribunal constitutionnel: lorsque celui-ci rencontre deux droits fondamentaux qui se
contredisent, leur conciliation n’est pas toujours possible ; il faut donc limiter l’un pour
appliquer l’autre. Voici un exemple de ce problème: un photographe avait obtenu de
trois skieurs l’autorisation de les photographier dans une descente difficile. Il y eut un
accident mortel pour ces trois skieurs. Leur famille a alors réclamé les photographies.
Se trouvaient alors en opposition le droit à l’intimité familiale d’un côté et de l’autre
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côté la liberté d’entreprendre et le droit de propriété; dans sa décision rendue en 2003
le Tribunal a fait prévaloir ce deuxième aspect.

La protection du Tribunal constitutionnel s’étend aux collectivités territoriales.

D’une part trois paroisses peuvent se grouper pour former un recours contre une loi
votée par le Conseil général ; cette procédure a surtout été utilisée en matière fis-
cale.

D’autre part le Tribunal constitutionnel règle les conflits de compétence entre les
organes constitutionnels; il s’agit de conflits opposant les co-princes, le Conseil
général, le Gouvernement, le Conseil supérieur de la justice et enfin les communes;
plusieurs conflits de compétence ont opposé le Gouvernement aux communes; c’est
ainsi que le 9 mai 2003 le Tribunal constitutionnel a reconnu le droit d’une com-
mune à aider à la construction d’habitations puisque les communes sont compé-
tentes en matière d’urbanisme; mais le Tribunal a jugé que pour toute construction
aidée par une commune celle-ci devait fournir un certificat de salubrité qu’il appar-
tient au Gouvernement d’établir puisque d’après la Constitution il doit assurer la
protection de la santé.

En dix ans le Tribunal n’a statué que dix fois sur les conflits de compétence dont
trois fois seulement à propos de la compétence des communes.

Paraissent plus importants – non par leur nombre, mais par leur objet – les recours
formés contre les lois ou les décrets pris sur délégation législative. Le Tribunal con-
stitutionnel peut être saisi soit directement comme il a été dit ci-dessus soit indi-
rectement par une juridiction qui éprouve des doutes sur la constitutionnalité d’une
loi ou d’un décret pris sur délégation. En dix ans le Tribunal a, de ce chef, était saisi
seize fois;  il a donné raison à cinq reprises totalement ou partiellement aux
requérants. Il a été saisi quatre fois par les co-princes et leur a donné raison à trois
reprises.

En conclusion

Il faut rappeler que la Constitution  de la Principauté d’Andorre est très détaillée – elle
est même progressiste – pour tout ce qui concerne les droits et libertés de la personne
humaine. Les juridictions et donc le Tribunal constitutionnel n’ont donc pas dans ce
domaine à accomplir une grande oeuvre de construction ou d’innovation. Tout se trou-
ve dans la Constitution.
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ÐÅÇÞÌÅ

Êîíñòèòóöèîííûé  Òðèáóíàë Êíÿæåñòâà Àíäîððû ñîñòîèò  èç ÷åòûðåõ
÷ëåíîâ: äâîå íàçíà÷àþòñÿ Ïàðëàìåíòîì Àíäîððû, îäèí - Ïðåçèäåíòîì
ôðàíöóçñêîé Ðåñïóáëèêè - ïðèíöåì Àíäîððû è îäèí - Åïèñêîïîì Óð-
æåëëà – ïðèíöåì Àíäîððû; â ñëó÷àå ðàâåíñòâà ãîëîñîâ äîêëàä÷èê, íà-
çíà÷àåìûé â  î÷åðåäíîì ïîðÿäêå, èìååò  ðåøàþùèé ãîëîñ. 

Â Òðèáóíàë ìîãóò îáðàòèòüñÿ ãîñóäàðñòâåííûå âëàñòè, âêëþ÷àÿ ñóäåá-
íóþ âëàñòü, à òàêæå ÷àñòíûå ëèöà â ñëó÷àå íàðóøåíèÿ èõ îñíîâíûõ
ïðàâ.

Òðèáóíàë óêàçàë, ÷òî “äîñòîèíñòâî ÷åëîâå÷åñêîé ëè÷íîñòè ÿâëÿåòñÿ
îñíîâîé ïîëèòè÷åñêîé îðãàíèçàöèè Êíÿæåñòâà”.

Îí ñòðîãî ïðèäåðæèâàåòñÿ Êîíñòèòóöèè, êîòîðàÿ ãëàñèò, ÷òî “êàæäàÿ
ëè÷íîñòü èìååò ïðàâî íà óâàæåíèå ñâîåé ëè÷íîé æèçíè  è êàæäûé
èìååò ïðàâî íà çàùèòó çàêîíîì îò íåçàêîííûõ âìåøàòåëüñòâ â ñâîþ
ëè÷íóþ è ñåìåéíóþ æèçíü”.

Â òîæå âðåìÿ îñíîâíûå ïðàâà èìåþò îäíî îãðàíè÷åíèå: âîçìîæíû
ñëó÷àè, êîãäà îäíî èç ýòèõ óïîìÿíóòûõ ïðàâ áóäåò ïðîòèâîðå÷èòü äðó-
ãîìó. Â òàêîì ñëó÷àå Òðèáóíàë ïûòàåòñÿ íàéòè ïðèìèðåíèå, îäíàêî
áûëè ñëó÷àè êîãäà îí ïðèíèìàë ðåøåíèå îá îòñòðàíåíèè îäíîãî ïðà-
âà äëÿ ïðèìåíåíèÿ äðóãîãî: äåëî êàñàëîñü  ïðàâà  çàùèòû ëè÷íîé
æèçíè, ïðîòèâîïîñòàâëåííîé ïðàâó íà ñâîáîäó âûðàæåíèÿ.
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L’ÉTAT DE DROIT DANS 
LA JURISPRUDENCE DE LA COUR

CONSTITUTIONNELLE

JOSÉ DE SOUSA E BRITO
Ancien membre 

du Tribunal constitutionnel du Portugal,
Professeur

Quel est le rôle de la Cour Constitutionnelle portugaise dans la définition de l’état de
droit? Cette question s’inscrit dans la problématique plus large des relations entre l’é-
tat de droit matériel et l’état de droit formel. Je vais donc commencer pour m’occuper
de la théorie même de l’état de droit.

I - État de droit: les principes

État de droit formel et état de droit matériel

L’état est subordonné au droit et avant tout aux droits de l’homme. Cette pensée est
exprimée par le concept d’«état de droit». Le concept a été développé surtout par des
auteurs allemands, mais on pourrait utiliser par la suite les concepts a peu près équiv-
alents de «rule of law» ou d’«état constitutionnel». L’état de droit contemporain se veut
aussi bien formel que matériel.

Dans l’état de droit formel l’état est limité par le droit qu’il crée lui-même. Pour les
auteurs de droit public allemand cette limitation est essentielle au concept juridique
de l’état. L’état est constitué, non plus par un contrat social hypothétique, mais par le
droit, une fois que toutes ses activités sont réglées par le droit, et que toutes les rela-
tions des organes de l’état entre eux et de l’état avec les individus sont des relations
juridiques. L’état a donc des droits subjectifs vers les individus et ceux-ci ont des
droits subjectifs vers l’état et par la on a une réglementation de l’activité des organes
de l’état et de l’activité publique des individus. Dans le contexte de la division du tra-
vail et de la multiplicité des organes de l’état, cela implique la conception de l’activ-
ité de l’état comme une procédure, par laquelle les fins de l’état se réalisent, moyen-
nent la collaboration des différents organes et des individus. De la façon comment on
défini ces fins et on organise cette  collaboration dépendent le caractère plus libéral
ou plus totalitaire de l’état et la fonction du droit en tant que restriction ou bien pro-
motion de l’activité de l’état. Mais l’important c’est que le concept d’état de droit
formel n’implique aucune limitation du contenu de la loi qui ne soit pas dans la con-
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stitution, ni aucune limite à l’arbitre administratif ou judiciaire qui ne soit pas dans la
loi. Il implique la légalité aussi bien de l’administration que de la justice; mais aucune
séparation des pouvoirs ne devient nécessaire. C’est-à-dire que les droits de l’homme
n’ont d’existence et de protection que dans la mesure où la loi ou plutôt l’activité
légale de l’état les reconnaît.

Par contre, dans l’état de droit matériel l’état n’est pas seulement limité par le droit
qu’il crée, mais aussi par les droits de l’homme et par le système de principes, de règles
et de valeurs qu’ils constituent, dont la dignité de la personne humaine est l’élément
fondamental. C’est-à-dire, parmi d’autres conséquences, que la validité des actes des
organes de l’état n’est pas conditionnée par la seule régularité formelle de la procédure
de sa production, compte tenue de l’hiérarchie des normes juridiques de l’état, mais
aussi par la compatibilité de leur contenu avec un système normatif supérieur.

2. Fondement réciproque de l’état de droit formel et matériel

Quoique l’état de droit formel et l’état de droit matériel subordonnent chacun l’état à
une idée de droit entièrement différente, ils peuvent servir de fondement l’un à l’autre,
et ils le font en effet dans presque tous les États de droit contemporains.

L’état de droit formel peut fonder l’état de droit matériel en tant qu’il reçoit une décla-
ration des droits de l’homme dans la constitution et qu’il considère le contenu essen-
tiel de ces droits de l’homme inaltérable. Par là la subordination de tout le reste du sys-
tème juridique au système des droits de l’homme est garantie.

D’autre part, l’état de droit matériel est le fondement d’une certaine espèce d’état de
droit formel, l’état de droit démocratique. La démocratie est une conséquence de l’état
de droit matériel. Le principe de la dignité de la personne humaine s’articule par les
valeurs de la liberté et de l’égalité et il implique la liberté égale de tous les citoyens.
De la même autonomie étique de chaque personne dérive le principe du gouvernement
du peuple par le peuple. Elle implique la participation égale de tous dans la formation
de la volonté collective, a travers des droits égaux de voter et d’être élu et d’accéder à
la fonction publique, et elle implique bien aussi les libertés complémentaires d’expres-
sion, d’information, de presse, de réunion et d’association. Le principe de la décision
majoritaire se déduit aussi, puisqu’il est le seul moyen de donner la même valeur à la
participation libre de chaque personne dans la décision qui oblige tout le monde. Si on
exigeait moins, les membres d’une majorité contre seraient dévalués. Si on exigeait
plus, alors les membres de la majorité pour seraient dévalués, si l’absence d’une déci-
sion produise un effet normatif de sens contraire. Si un tel effet ne se produit pas, le
besoin d’une majorité qualifié ou de l’unanimité est compatible avec l’égalité d’avoir
besoin d’un certain niveau de consensus pour arriver à une action collective. La déci-
sion majoritaire découle donc de l’état de droit matériel si une nouvelle décision est le
résultat nécessaire de l’action collective.
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74 Le principe démocratique serait nié s’il y aurait un pouvoir qui ne serait pas constitué
et exercé par le peuple, du moins par l’intervention indirecte des représentants élus
dans la désignation des titulaires du pouvoir. Cela vaut   notamment pour la désigna-
tion des juges. Ils aussi dérivent leur légitimité démocratique du suffrage universel,
quoique indirectement, par l’intervention des élus dans la procédure de désignation des
juges. Le suffrage universel est donc à l’origine de toute décision démocratique, mais
il n’assure pas la nature démocratique de la décision. Autrement toutes les décisions du
peuple ou des organes désignés par lui seraient démocratiques, indépendamment du
contenu. La nature démocratique de la décision dépend donc de l’adoption directe ou
indirecte par la majorité, mais elle dépend aussi de sa compatibilité avec les raisons du
principe démocratique lui-même, c’est-à-dire, de la démocratie en tant que système de
principes.

Tous les droits de l’homme découlent de la dignité égale des hommes, de leur valeur
identique en tant que personnes libres, autonomes, qui ont le pouvoir de se donner leur
propre loi et dont les fins personnels sont aussi les fins derniers de toute loi. Le principe
démocratique est le principe de l’organisation sociale sur cette base.

3. Le développement des droits de l’homme dans l’horizon her-
méneutique des deux principes.

Les droits de l’homme ne sont pas fixés une fois pour toutes, ils se développent. La
Déclaration universelle des droits de l’homme a été développée par les deux Pactes des
Nations Unis sur les droits civiles et politiques et sur les droits sociaux, économiques
et culturels. La Convention Européenne des droits de l’homme a été élargie par 11 pro-
tocoles additionnels, dont 10 portent sur des droits nouveaux. De même dans les états
de droit. Dans ceux-ci le développement se fait surtout par le moyen de leur progres-
sive détermination dans la loi et dans la jurisprudence. La plus grande partie du Code
de procédure pénale, par exemple, n’est que le développement des garanties de la
procédure pénale des déclarations des droits. Le développement de ces garanties par la
jurisprudence de la Commission et de la Cour de la Convention européenne des droits
de l’homme à Strasbourg a contribué fortement à l’adoption des mêmes règles de
procédure pénale par les états d’Europe.

Puisque les démocraties contemporaines sont des états de droit aussi bien formels que
matériels, le développement des droits de l’homme est en même temps le développe-
ment de l’état de droit dans les deux sens. Cela veut dire que les délibérations des
autorités démocratiques - des législateurs, des juges du gouvernement de l’administra-
tion publique se font au dedans de l’horizon herméneutique ouvert par les antérieures
déterminations démocratiques du contenu des droits de l’homme. Il y a donc une her-
méneutique du contenu des droits de l’homme qui se fait comme une construction
rationnelle à partir des déterminations démocratiques de son contenu - en respectant un
principe de cohérence - ou de «fit», dans la terminologie de Ronald Dworkin1 -. Il n’y
1 Ronald Dworkin, Laws Empire, London, Fontana Press, 1986, 230.JO
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a pas lieu à des définitions transcendantes ou révélées de ces droits, ni des voies
privilégiés de sa connaissance de la part d’individus (du charisme) ou des généra-
tions (de la tradition). D’autre part, la volonté majoritaire n’est respectable que si
elle est compatible avec le contenu des droits de l’homme interprétés comme aupar-
avant.

4. Les droits de l’homme dans le droit de l’état et dans le droit
international

Les droits de l’homme se développent aussi bien dans le droit national ou étatique
que dans le droit international. Ils sont soutenus par une conviction juridique aussi
bien nationale - celle du citoyen - qu’universelle - celle de l’individu en tant que
citoyen du monde. Quoique les développements aient lieu dans les systèmes de
droit différents et donc avec des principes de cohérence (ou de «fit») différents, les
déterminations sont néanmoins en grande partie identiques, parce que la logique de
la construction rationnelle de chaque système et la plus grande partie des détermi-
nations acquises des droits de l’homme sont identiques. Parfois les déclarations des
droits du droit international sont incorporées dans le droit national par des remis-
sions génériques - ainsi la Constitution portugaise par rapport à d’autres droits de
l’homme contenus dans les lois et les règles du droit international (art.16, nº 1 de
La Constitution portugaise) ou par des rémissions spécifiques telles que la rémis-
sion à la Déclaration universelle de la Constitution portugaise à l’effet de l’inter-
prétation et intégration des dispositions internes sur les droits de l’homme (art.16,
nº 2), ou l’incorporation globale de la Convention européenne des droits de
l’homme dans le droit du Royaume Uni par le Human Rights Act de 1998. L’état de
droit se développe dans ce cas dans un horizon herméneutique élargi par le droit
international.

II – La jurisprudence de la Cour Constitutionnelle 
portugaise sur l’état de Droit: deux exemples

Les Cours constitutionnelles ont le pouvoir suprême dans la définition de l’horizon
herméneutique du développement des droits de l’homme, cars elles ont, pas seulement
le dernier mot dans leur interprétation, mais elles définissent les limites de leur propre
compétence vis-à-vis le pouvoir de développement de ces droits part le législateur et
par les autres tribunaux. Elles développent ainsi le principe de la séparation des pou-
voirs, un des principes constitutifs de l’état de droit matériel. Je ne ferais ici que
quelques réflexions sur ce dernier point, a propos de deux décisions de la Cour
Constitutionnelle portugaise. J’espère ainsi éclairer quelques aspects du rôle de la Cour
Constitutionnelle portugaise dans la définition de l’état de droit au Portugal, comme
exemple d’une problématique plus générale. 
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La question de la constitutionalité du referendum sur l’avortement 
(arrêt nº 288/98)

La Cour constitutionnelle portugaise a rendu trois arrêts en matière d’avortement: deux
fois à propos de la loi qui a introduit un système d’indications (c’est-à-dire, de causes
d’exclusion de la responsabilité pénale autres qu’une période de temps), d’ailleurs très
limité, sans indication sociale (arrêts nº 25/84 2 en contrôle préventif, et nº 85/85 3 en
action en inconstitutionnalité) et à nouveau en 1998 (arrêt nº 288/98 4), en contrôle
préventif de la constitutionalité et de la légalité d’un referendum où les citoyens
devraient répondre à la question: «Êtes vous d’accord avec la dépénalisation de l’in-
terruption volontaire de la grossesse, pourvu qu’elle soit réalisée, par option de la
femme, dans les 10 premières semaines de grossesse dans un établissement de santé
autorisé par la loi?». 

Ce que caractérise la question sur la constitutionalité d’un referendum c’est qu’ elle ne
peut être répondue par la positive que si les deux réponses possibles au referendum, le
oui et le non, ne violent pas la constitution. Par conséquence, aussi bien les juges qui
considèrent que l’état de droit impose le non à la «solution de la période»– comme l’on
décidé la Cour Constitutionnelle fédérale allemande en 1975 5 et la Cour
Constitutionnelle hongroise en 19916 - que ceux qui considèrent une telle solution
imposée par la constitution – comme la Supreme Court dans Roe v. Wade en 19737 -
devraient dans le cas voter l’inconstitutionnalité du referendum. La majorité des juges
constitutionnels portugais a dit qu’en face du conflit entre la protection de la vie intra-
utérine, qui est une dimension du droit à la vie, et certains droits de la femme, le lég-
islateur a l’option entre punir ou ne pas punir l’avortement dans les premières dix
semaines . La Cour a précisé que sa position n’impliquait pas la reconnaissance d’un
droit constitutionnel de la femme au livre avortement et était compatible avec l’ illicéité
de l’avortement. Parmi les arguments en faveur de sa position la Cour a relevé le fait
de l’absence d’un consensus social autour de la criminalisation de l’avortement. La
Cour a admis comme valables des arguments en faveur de la proposition législative à
soumettre au referendum, mais elle a conclu que tout de même le «non» n’était pas
inconstitutionnel: ces arguments ne servaient donc qu’à infirmer la thèse de l’inconsti-
tutionnalité de l’ «oui».

Du point de vue de la définition de l’état de droit, l’arrêt donne une extension maxi-
male au pouvoir discrétionnaire du législateur, et cela dans la matière d’harmonisation
de droits de l’homme, qui est un domaine par excellence de la compétence des cours
constitutionnelles.

76

2 Acordãos do Tribunal Constitucional, 2, 7 s.
3 Acordãos do Tribunal Constitucional, 5, 245 s..
4 Acordãos do Tribunal Constitucional, 40, 7 s..
5 BverfGE 39, 1 ff. L’arrêt du 28. 5. 1993 (BVerfGE 88, 203 ff.) pretend developer la meme doctrine, mais en fait

il admet que l’avortement dans la premiére période soit non punissable, quoique ilicite.
6 Arrêt 64/1991 (XII.17.) AB (traduction allemande dans Georg Brunner, Lázló Sólyom, Verfassugsgerichtsbarkeit

i Hungarn, Baden-Baden, Nomos, 1995, 256 s.).
7 410 U.S., 113.JO
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La question du contrôle du principe nullum crimen nulla poena sine lege. 
L’arrêt nº 674/99.

La Cour Constitutionnelle a eu maintes fois à décider si elle a le pouvoir de con-
trôler l’inconstitutionnalité d’une décision du juge pénale en violation du
principe nullum crimen nulla poena sine lege. Lorsque que le juge pénale donne
aux mots une interprétation qui excède le sens possible des mots de la loi il viole
ce principe. La Constitution portugaise ne permet pas à la Cour  Constitutionnelle
de contrôler des décisions juridictionnelles, mais seulement des «normes». La
question alors se pose de savoir si la norme, qui correspond à l’interprétation du
juge pénal, est une «norme» dont la constitutionalité peut être contrôler par la
Cour, ou si dans ces cas il s’agit d’une décision juridictionnelle que la Cour ne
peut pas contrôler. Par exemple, dans plusieurs arrêts8 la Cour a décidé qu’elle ne
pouvait pas prendre connaissance des cas ou le juge pénale a considéré que le
mot «fonctionnaire» dans une incrimination comprenait les militaires. L’arrêt nº
474/999 la Cour a généralisé cette doctrine et défendue la thèse selon laquelle
dans les cas ou le législateur peut établir par le moyen d’une loi une norme iden-
tique à l’interprétation du juge pénale, la Cour Constitutionnelle ne peut pas con-
naître. Cette thèse refuse la protection de la justice constitutionnelle à toute une
espèce de violations du principe de légalité en droit pénal. Moi-même et une
minorité des juges ont voté contre. Je pense que la Constitution ne peut pas avoir
voulu excepter ce droit fondamental de la protection de la justice constitution-
nelle et donc que la «norme» exprimant l’interprétation du juge pénale peut être
contrôlée par la Cour.

Cette jurisprudence constitutionnelle portugaise démontre commet la Cour
Constitutionnelle, en définissant sa propre compétence, défini en même temps la com-
pétence des autres tribunaux dans la réalisation de l’état de droit.

ÐÅÇÞÌÅ

Â íà÷àëå ñâîåãî âûñòóïëåíèÿ àâòîð îñòàíàâëèâàåòñÿ íà  âîïðîñå ðîëè
Êîíñòèòóöèîííîãî Ñóäà Ïîðòóãàëèè â îïðåäåëåíèè ïðàâîâîãî ãîñó-
äàðñòâà, êîòîðûé âïèñûâàåòñÿ â áîëåå øèðîêóþ ïðîáëåìàòèêó âçàè-
ìîîòíîøåíèé  ìåæäó ìàòåðèàëüíûì è ôîðìàëüíûì ïðàâîâûì ãîñóäàð-
ñòâîì.
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8 Notamment, arrêts 353/86 (Acordãos do Tribunal Constitucional, 8, 575-576) et 634/94 (Acórdãos
do Tribunal Constitucional, 29, 246-249).

9 Acórdãos do Tribunal Constitucional, 45, 599 s.. Dans le même sens l’arrrêt nº 494/03(disponible
en http://www.tribunalconstitucional.pt/tc/acrdaos/ ), qui donne un apperçu de la doctrine
postérieure.
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Àâòîð îòìå÷àåò, ÷òî íåñìîòðÿ íà òî, ÷òî ïðàâîâîå ìàòåðèàëüíîå ãîñó-
äàðñòâî è ïðàâîâîå ôîðìàëüíîå ãîñóäàðñòâî ïîä÷èíÿþò ãîñóäàðñòâî
ñîâåðøåííî ðàçíûì ïîíÿòèÿì ïðàâà, îíè â òîæå âðåìÿ âçàèìíî îáîñ-
íîâûâàþò äðóã äðóãà, ÷òî èìååò ìåñòî ïî÷òè âî âñåõ ñîâðåìåííûõ ïðà-
âîâûõ ãîñóäàðñòâàõ.

Ïðàâîâîå ôîðìàëüíîå ãîñóäàðñòâî ìîæåò îáîñíîâàòü ïðàâîâîå ìàòå-
ðèàëüíîå ãîñóäàðñòâî òîãäà, êîãäà îíî çàêëþ÷àåò Äåêëàðàöèþ ïðàâ ÷å-
ëîâåêà â Êîíñòèòóöèþ è â òî âðåìÿ êàê îíî ïîëàãàåò íåçûáëåìûì îñ-
íîâíîå ñîäåðæàíèå ýòèõ ïðàâ ÷åëîâåêà. Òåì ñàìûì ãàðàíòèðóåòñÿ ñóá-
îðäèíàöèÿ âñåé þðèäè÷åñêîé ñèñòåìû ñèñòåìå ïðàâ ÷åëîâåêà.

Äàëåå àâòîð çàòðàãèâàåò ïðîáëåìó ðàçâèòèÿ ïðàâ ÷åëîâåêà â àñïåêòå
ãîñóäàðñòâåííîãî ïðàâà è ÷åðåç ïðèçìó ìåæäóíàðîäíîãî ïðàâà. Îí
ïîä÷åðêèâàåò, ÷òî íåñìîòðÿ íà ðàçëè÷íîñòü óïîìÿíóòûõ ïðàâîâûõ ñè-
ñòåì, èõ îïðåäåëåíèÿ â áîëüøåé ÷àñòè èäåíòè÷íû, èáî ëîãèêà ðàöèî-
íàëüíîé êîíñòðóêöèè êàæäîé ñèñòåìû è ïîäàâëÿþùàÿ ÷àñòü îïðåäåëå-
íèé â îáëàñòè ïðàâ ÷åëîâåêà òàêæå èäåíòè÷íû.

Âî âòîðîé ÷àñòè ñâîåãî äîêëàäà àâòîð ïðèâîäèò äâà ïðèìåðà èç ñóäåá-
íîé ïðàêòèêè Êîíñòèòèöèîííîãî Ñóäà Ïîðòóãàëèè ïî âîïðîñàì ïðàâî-
âîãî ãîñóäàðñòâà. Ýòî âîïðîñû ïî êîíñòèòóöèîííîñòè ðåôåðåíäóìà ïî
èñêóññòâåííîìó ïðåðûâàíèþ áåðåìåííîñòè è  âîïðîñ êîíòðîëÿ ïðèí-
öèïà nullum crimen nulla poena sine lege.

Ñóäåáíàÿ ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà Ïîðòóãàëèè íàãëÿäíî ïî-
êàçûâàåò, êàêèì îáðàçîì Êîíñòèòóöèîííûé Ñóä, îïðåäåëÿÿ ñâîþ ïðà-
âîâóþ ïîçèöèþ, îïðåäåëÿåò â òîæå âðåìÿ ïîäõîäû äðóãèõ ñóäîâ â îá-
ëàñòè ðåàëèçàöèè ïðèíöèïà ïðàâîâîãî ãîñóäàðñòâà.
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ÐÅÀËÈÇÀÖÈß ÏÐÈÍÖÈÏÀ ÂÅÐÕÎÂÅÍÑÒÂÀ
ÏÐÀÂÀ Â ÏÐÀÊÒÈÊÅ

ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÓÊÐÀÈÍÛ

ÍÈÊÎËÀÉ ÑÅËÈÂÎÍ
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû

Óâàæàåìûå äàìû è ãîñïîäà!

Òåìà íàøåé êîíôåðåíöèè îñîáî àêòóàëüíà äëÿ ïðåäñòàâèòåëåé ãîñó-
äàðñòâ, òàêèõ êàê Óêðàèíà è Àðìåíèÿ, êîòîðûå óæå ñîñòîÿëèñü êàê íå-
çàâèñèìûå, ñóâåðåííûå ãîñóäàðñòâà è ïðèëàãàþò óñèëèÿ äëÿ âîïëîùå-
íèÿ â æèçíü çàêðåïëåííûõ êîíñòèòóöèîííî ïðèíöèïîâ ïîñòðîåíèÿ äå-
ìîêðàòè÷åñêîãî, ïðàâîâîãî ãîñóäàðñòâà.

Ñëåäóåò îòìåòèòü, ÷òî â áîëüøèíñòâå ïîñòñîöèàëèñòè÷åñêèõ ñòðàí  íà
óðîâíå îñíîâíîãî çàêîíà çàêðåïëåíî îïðåäåëåíèå ãîñóäàðñòâà êàê
ïðàâîâîãî, â êîòîðîì ïðèçíàåòñÿ è äåéñòâóåò ïðèíöèï âåðõîâåíñòâà
ïðàâà. Ñîîòâåòñòâóþùèå íîðìû ñîäåðæàòñÿ â ñòàòüÿõ 1, 8 Êîíñòèòó-
öèè Óêðàèíû. Çàêðåïëåíèå äàííûõ ïîëîæåíèé â Îñíîâíîì Çàêîíå
ñòðàíû íàëàãàåò íà îðãàíû ãîñóäàðñòâåííîé âëàñòè è îðãàíû ìåñòíî-
ãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûõ ëèö îãðîìíóþ îòâåòñòâåííîñòü çà
ïðèíÿòûå èìè ðåøåíèÿ, ñîâåðøåííûå äåéñòâèÿ, òðåáóåò ïîñòîÿííîãî
îñîçíàíèÿ òîãî, ÷òî îíè îòâåòñòâåííû èìåííî ïåðåä ãðàæäàíàìè ïðà-
âîâîãî ãîñóäàðñòâà è îáÿçàíû äåéñòâîâàòü â ñîîòâåòñòâèè ñ åãî ïðèí-
öèïàìè. 

Ðåàëèçàöèÿ ýòîãî ïðèíöèïà ïðåäïîëàãàåò, ïðåæäå âñåãî, óÿñíåíèå åãî
ñìûñëà. Êàê ïîêàçûâàåò ïðàêòèêà, â ïîñòñîâåòñêèõ ãîñóäàðñòâàõ êàê
ïåðâîå, òàê, ëîãè÷íî, è âòîðîå ÿâëÿþòñÿ ïðîáëåìîé, ïîñêîëüêó äîëãîå
âðåìÿ â ïðîòèâîâåñ ïðèíöèïó âåðõîâåíñòâà ïðàâà òàì äåêëàðèðîâàëñÿ
è ïðèìåíÿëñÿ ïðèíöèï âåðõîâåíñòâà çàêîíà. Â Óêðàèíå, â ÷àñòíîñòè,
è ñåé÷àñ ïðèíöèï âåðõîâåíñòâà ïðàâà çà÷àñòóþ îòîæäåñòâëÿþò ñ
ïðèíöèïîì âåðõîâåíñòâà çàêîíà, áåç ïîíèìàíèÿ òîãî, ÷òî ñàì çàêîí
ìîæåò áûòü íåïðàâîâûì, ÷òî ïðàâî íå ñîçäàåòñÿ ãîñóäàðñòâîì, à ëèøü
ôîðìóëèðóåòñÿ èì.

Ïðèíöèï âåðõîâåíñòâà ïðàâà õîòü è âêëþ÷àåò â ñåáÿ è ïðèíöèï âåð-
õîâåíñòâà çàêîíà, è ïðèíöèï âåðõîâåíñòâà êîíñòèòóöèè, íî, âìåñòå ñ
òåì, ýòî ðàçíûå ïîíÿòèÿ. Îíè ìîãóò ñîâïàäàòü ëèøü â òîì ñëó÷àå, êîã-
äà ðå÷ü èäåò î ïðàâîâîì çàêîíå, î ïðàâîâîé êîíñòèòóöèè. Âìåñòå ñ òåì
èñòîðèè èçâåñòíû ñëó÷àè, êîãäà ðàññìàòðèâàåìûå ïðèíöèïû èñêëþ÷à-
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ëè äåéñòâèå ïðèíöèïà âåðõîâåíñòâà ïðàâà (ðå÷ü èäåò î çàêîíàõ è êîí-
ñòèòóöèÿõ, äåéñòâîâàâøèõ ïðè òîòàëèòàðíûõ ðåæèìàõ, êîòîðûìè íå
ïðîñòî ïîïèðàëèñü ïðàâà è ñâîáîäû ÷åëîâåêà, íî è, çà÷àñòóþ, óïðàçä-
íÿëèñü).

Ïðèíöèï âåðõîâåíñòâà ïðàâà àäðåñîâàí ïðåæäå âñåãî çàêîíîäàòåëþ,
îí òðåáóåò, êðîìå ïðî÷åãî, îòîáðàæåíèÿ è ñîîòâåòñòâèÿ çàêîíîâ íàè-
âûñøèì ìîðàëüíûì öåííîñòÿì îáùåñòâà, äîñòèãíóòûì ñòàíäàðòàì
ñâîáîäû è åñòåñòâåííûì ïðàâàì ÷åëîâåêà, ïîíèìàíèÿ òîãî, ÷òî çàêîí,
êîòîðûé íå ñîîòâåòñòâóåò óêàçàííûì êðèòåðèÿì, íå ÿâëÿåòñÿ ïðàâî-
âûì. Îáåñïå÷åíèå â îäèíàêîâîé ìåðå ýòèõ òðåáîâàíèé â ïðàâîïðèìå-
íèòåëüíîé äåÿòåëüíîñòè êàê åå öåëè è ðåçóëüòàòà ÿâëÿåòñÿ ñâèäåòåëü-
ñòâîì  ñîáëþäåíèÿ ãîñóäàðñòâîì ïðèíöèïà âåðõîâåíñòâà ïðàâà.

Òàêèì îáðàçîì, ñóùíîñòü ïðèíöèïà âåðõîâåíñòâà ïðàâà ñîñòîèò â ñâÿ-
çàííîñòè äåÿòåëüíîñòè ãîñóäàðñòâà, åãî îðãàíîâ ïðàâîì è îáåñïå÷åíèè
èìè ðåàëèçàöèè îñíîâíûõ ïðàâ è ñâîáîä ÷åëîâåêà. Òàêîå, íà ïåðâûé
âçãëÿä, ïðîñòîå è äîñòóïíîå îïðåäåëåíèå íå ÿâëÿåòñÿ äîñòàòî÷íûì äëÿ
ïðàâîïðèìåíèòåëüíûõ îðãàíîâ. Âîçíèêàåò ðÿä âîïðîñîâ. Ïðåæäå âñå-
ãî, ÷òî òàêîå ïðàâî? Çàêîí – ýòî ïðàâî? Êîíñòèòóöèÿ – ýòî ïðàâî?
Êàê îïðåäåëèòü, ÿâëÿþòñÿ ëè çàêîí, Êîíñòèòóöèÿ ïðàâîâûìè? Åñëè çà-
êîí, êîòîðûé ïîäëåæèò ïðèìåíåíèþ – íå ïðàâîâîé, ÷åì äîëæåí ðó-
êîâîäñòâîâàòüñÿ ïðàâîïðèìåíèòåëü? Ïðè ýòîì, ñëåäóåò ó÷èòûâàòü, ÷òî
â Óêðàèíå äàæå ñðåäè ó÷åíûõ-þðèñòîâ è ôèëîñîôîâ ïðàâà íå ñóùåñò-
âóåò åäèíîãî îòâåòà íà ýòè âîïðîñû. Â ðåçóëüòàòå, ïðèíöèï âåðõîâåí-
ñòâà ïðàâà âèäèòñÿ áîëüøèíñòâó ïðàâîïðèìåíèòåëåé êàê ÷òî-òî
àìîðôíîå, ÷òî ìîæíî ñêîðåå ïðîâîçãëàøàòü, èñïîëüçîâàòü êàê ëîçóíã,
à íå ðóêîâîäñòâîâàòüñÿ èì â æèçíè.

Ãëàâíûì îáðàçîì íåïîíèìàíèå ñóùíîñòè ïðèíöèïà âåðõîâåíñòâà ïðà-
âà ïðèâåëî ê òîìó, ÷òî êàê íà ïðàâîïðèìåíèòåëüíîì óðîâíå, òàê è â
ñðåäå ó÷åíûõ ïîëó÷èëà ðàñïðîñòðàíåíèå òî÷êà çðåíèÿ, ñîãëàñíî êîòî-
ðîé íîðìû Îñíîâíîãî Çàêîíà î ïðèçíàíèè è äåéñòâèè â Óêðàèíå ýòî-
ãî ïðèíöèïà íå ñëåäóåò âîñïðèíèìàòü áóêâàëüíî, êàê óòâåðæäåíèå,
êîíñòàòàöèþ ôàêòà; ÷òî ýòî ñêîðåå ñòðåìëåíèå, îðèåíòèð äëÿ ãîñóäàð-
ñòâà, åå îðãàíîâ è äîëæíîñòíûõ ëèö. 

Ïîñåìó íå áóäåò èçëèøíèì àêöåíòèðîâàòü íà òîì, ÷òî Êîíñòèòóöèÿ
Óêðàèíû íå òîëüêî ïðîâîçãëàøàåò ïðèíöèï âåðõîâåíñòâà ïðàâà â Óê-
ðàèíå, íî è ñîäåðæèò íîðìû, êîòîðûå ïîçâîëÿþò âîïëîùàòü ýòîò
ïðèíöèï â æèçíü. Â ýòîé ñâÿçè èìåþò îïðåäåëåííî ïðàêòè÷åñêîå çíà-
÷åíèå íîðìû-ïðèíöèïû, çàêðåïëåííûå â å¸ ðàçäåëå ² “Îáùèå ïîëîæå-
íèÿ”, êîòîðûå ïîäëåæàò çàùèòå è ðàçâèòèþ ñî ñòîðîíû Êîíñòèòóöè-
îííîãî Ñóäà Óêðàèíû. Ïðåæäå âñåãî, ðå÷ü èä¸ò î çàêðåïëåíèè íà êîí-
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ñòèòóöèîííîì óðîâíå îñíîâíûõ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà
è êîíñòàòàöèÿ òîãî, ÷òî îíè íå ÿâëÿþòñÿ èñ÷åðïûâàþùèìè. Êîíñòèòó-
öèÿ Óêðàèíû óñòàíàâëèâàåò ãàðàíòèè çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà
è îáúÿâëÿåò èõ óòâåðæäåíèå è îáåñïå÷åíèå ãëàâíîé îáÿçàííîñòüþ ãî-
ñóäàðñòâà (ñòàòüÿ 3). 

Êîíñòèòóöèÿ Óêðàèíû èìååò âûñøóþ þðèäè÷åñêóþ ñèëó; çàêîíû è
èíûå íîðìàòèâíî-ïðàâîâûå àêòû ïðèíèìàþòñÿ íà îñíîâå Êîíñòèòó-
öèè è äîëæíû ñîîòâåòñòâîâàòü åé. Íîðìû Êîíñòèòóöèè Óêðàèíû ÿâ-
ëÿþòñÿ íîðìàìè ïðÿìîãî äåéñòâèÿ è íåïîñðåäñòâåííî ïðèìåíÿþòñÿ
ñóäàìè äëÿ çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà (ñòàòüÿ 8). 

Îðãàíû ãîñóäàðñòâåííîé âëàñòè (êîòîðàÿ îñóùåñòâëÿåòñÿ ïî ïðèí-
öèïó å¸ ðàçäåëåíèÿ íà çàêîíîäàòåëüíóþ, èñïîëíèòåëüíóþ è ñóäåá-
íóþ) è îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ, èõ äîëæíîñòíûå ëèöà îáÿ-
çàíû äåéñòâîâàòü òîëüêî íà îñíîâàíèè, â ïðåäåëàõ ïîëíîìî÷èé è
ñïîñîáîì, êîòîðûå ïðåäóñìîòðåíû Êîíñòèòóöèåé è çàêîíàìè Óêðà-
èíû (ñòàòüè 6, 19).

Ïåðå÷èñëåííûå êîíñòèòóöèîííûå ïîëîæåíèÿ ñîñòàâëÿþò îñíîâó
ïðèíöèïà âåðõîâåíñòâà ïðàâà è, áåç ñîìíåíèÿ, íà ðÿäó ñ äðóãèìè íîð-
ìàìè Îñíîâíîãî Çàêîíà, äîëæíû ïðèìåíÿòüñÿ íåïîñðåäñòâåííî.

Âìåñòå ñ òåì êàê ñîáñòâåííî íîðìà î äåéñòâèè ïðèíöèïà âåðõîâåíñò-
âà ïðàâà, òàê è êîíñòèòóöèîííûå íîðìû, íàïîëíÿþùèå ýòîò ïðèíöèï,
íóæäàþòñÿ â äàëüíåéøåì èõ ðàçâèòèè Êîíñòèòóöèîííûì Ñóäîì Óêðà-
èíû. Êàê ñâèäåòåëüñòâóåò ïðàêòèêà, Êîíñòèòóöèîííûé Ñóä Óêðàèíû
âîçäåðæèâàåòñÿ îò äà÷è êàêèõ-ëèáî äîêòðèíàëüíûõ îïðåäåëåíèé
ïðèíöèïà âåðõîâåíñòâà ïðàâà, õîòÿ ññûëêà íà ýòîò ïðèíöèï â åãî ðå-
øåíèÿõ âñòðå÷àåòñÿ. Âìåñòå ñ òåì àíàëèç ðåøåíèé è çàêëþ÷åíèé Êîí-
ñòèòóöèîííîãî Ñóäà Óêðàèíû ñâèäåòåëüñòâóåò î òîì, ÷òî ïðè ïðèíÿ-
òèè áîëüøèíñòâà èç íèõ  ñóäüè èñõîäèëè èìåííî èç ïðèíöèïà âåðõî-
âåíñòâà ïðàâà. Êàê ïðàâèëî, â òàêèõ ðåøåíèÿõ àðãóìåíòàöèÿ îñíîâû-
âàåòñÿ íà àíàëèçå äðóãèõ êîíñòèòóöèîííûõ íîðì, ïðèíöèï æå âåðõî-
âåíñòâà ïðàâà óïîìèíàåòñÿ ëèøü äëÿ óñèëåíèÿ àðãóìåíòàöèè. 

Ñëåäóåò îòìåòèòü, ÷òî ïðèíöèï âåðõîâåíñòâà ïðàâà çàêîíîäàòåëüíî çà-
êðåïë¸í êàê ïðèíöèï äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû
è ñóäîâ îáùåé þðèñäèêöèè. Òàêèì îáðàçîì, ïðè îñóùåñòâëåíèè ñâî-
èõ ïîëíîìî÷èé ñóäüÿ ñâÿçàí íå òîëüêî ïðàâîâûìè íîðìàìè, çàêðåï-
ë¸ííûìè â Êîíñòèòóöèè è çàêîíàõ, íî è, ñîáñòâåííî, ïðàâîì. 

Çäåñü ðå÷ü äîëæíà èäòè, ïðåæäå âñåãî, îá èñïîëüçîâàíèè è ðàçâèòèè
äàííîãî êîíñòèòóöèîííîãî ïðèíöèïà, äðóãèõ êîíñòèòóöèîííûõ íîðì-
ïðèíöèïîâ, èñõîäÿùèõ èç ñàìîé èäåè âåðõîâåíñòâà ïðàâà (ïðàâîâîå
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ãîñóäàðñòâî, äåìîêðàòèÿ, ïëþðàëèçì, ïðàâà ëè÷íîñòè è èõ ãàðàíòèè,
ïðåäåëû ïóáëè÷íîé âëàñòè è íåâìåøàòåëüñòâî å¸ â ÷àñòíóþ æèçíü è
ïð.), à òàêæå ïðèìåíåíèè ðåëåâàíòíûõ îáùåïðèíÿòûõ ïðàâîâûõ èäåé,
êàê-òî: «íå áûòü ñóäü¸é â ñîáñòâåííîì äåëå», ïðèîðèòåò áîëåå ïîçäíå-
ãî çàêîíà, ñïåöèàëüíîé íîðìû ïåðåä îáùåé è ò. ä.  Î÷åâèäíî, ÷òî èñ-
êëþ÷èòåëüíîå çíà÷åíèå èìååò êàê íåïîñðåäñòâåííî ïðàêòèêà ïðèìå-
íåíèÿ ïðàâîâûõ èäåé è, â ïåðâóþ ãîëîâó, ïðèíöèïà âåðõîâåíñòâà ïðà-
âà åäèíñòâåííûì îðãàíîì êîíñòèòóöèîííîé þðèñäèêöèè, òàê è ôîð-
ìóëèðîâàíèå èì â ðåøåíèÿõ îïðåäåëÿþùèõ ñîäåðæàíèå ïðàâîâûõ
ïðèíöèïîâ ñîîòâåòñòâóþùèõ ïðàâîâûõ ïîçèöèé, êîòîðûå ÿâëÿþòñÿ
îáÿçàòåëüíûìè äëÿ ñóäîâ îáùåé þðèñäèêöèè. Â ýòîì êîíòåêñòå ñ îñî-
áîé ãîðäîñòüþ õî÷ó îòìåòèòü, â ÷àñòíîñòè,  çàêðåïë¸ííóþ â ïîñëåäíåì
Ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïî äåëó î ïðåäåëüíîì âîç-
ðàñòå êàíäèäàòà íà äîëæíîñòü ðóêîâîäèòåëÿ âûñøåãî ó÷åáíîãî çàâåäå-
íèÿ Óêðàèíû íèæåñëåäóþùóþ ïðàâîâóþ ïîçèöèþ: “…öåëü óñòàíîâëå-
íèÿ îïðåäåë¸ííûõ ðàçëè÷èé (òðåáîâàíèé) â ïðàâîâîì ñòàòóñå ðàáîòíè-
êîâ äîëæíà áûòü ñóùåñòâåííîé, à ñàìè ðàçëè÷èÿ (òðåáîâàíèÿ), ïðåñëå-
äóþùèå òàêîâóþ öåëü, äîëæíû ñîîòâåòñòâîâàòü êîíñòèòóöèîííûì ïî-
ëîæåíèÿì, áûòü îáúåêòèâíî îïðàâäàííûìè, îáîñíîâàííûìè è ñïðà-
âåäëèâûìè”.

Áåçóñëîâíî, â âîïðîñàõ çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà
îñíîâíîå áðåìÿ âîçëîæåíî íà ñóäû îáùåé þðèñäèêöèè, êîòîðûå ðàç-
ðåøàþò êîíêðåòíûå ãðàæäàíñêî-ïðàâîâûå, òðóäîâûå è ïðî÷èå ñïîðû,
â òîì ÷èñëå ïî äåëàì, âîçíèêàþùèì èç àäìèíèñòðàòèâíî-ïðàâîâûõ îò-
íîøåíèé. Âìåñòå ñ òåì ðàáîòó Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû â
ýòîì íàïðàâëåíèè íåëüçÿ íåäîîöåíèâàòü. Äàæå íåñìîòðÿ íà îòñóòñò-
âèå â Óêðàèíå èíñòèòóòà êîíñòèòóöèîííîé æàëîáû, ðåøåíèÿ Êîíñòè-
òóöèîííîãî Ñóäà Óêðàèíû ïðÿìî ëèáî îïîñðåäîâàííî êàñàþòñÿ çàùè-
òû ïðàâ è ñâîáîä ÷åëîâåêà.  

Àðõèâàæíóþ, íàïðàâëÿþùóþ ôóíêöèþ åäèíñòâåííîãî îðãàíà êîíñòè-
òóöèîííîé þðèñäèêöèè ÿ è ìîè êîëëåãè âèäèì â çàùèòå êîíñòèòóöè-
îííûõ ïðàâ è ñâîáîä ÷åëîâåêà, ïåðå÷åíü êîòîðûõ ñîãëàñíî ñòàòüå 22
Êîíñòèòóöèè Óêðàèíû íå ÿâëÿåòñÿ èñ÷åðïûâàþùèì. Òåì ñàìûì ñîçäà-
íî øèðîêîå ïîëå äëÿ ñôåðû êîíñòèòóöèîííîãî êîíòðîëÿ âî èìÿ óò-
âåðæäåíèÿ âåðõîâåíñòâà ïðàâà, ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

Àíàëèçèðóÿ ïðàêòèêó, ïðåæäå âñåãî, õî÷ó îáðàòèòü âíèìàíèå íà çàùè-
òó Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû òàêèõ îñíîâíûõ ïðàâ ÷åëîâåêà,
êàê: íåîòúåìëåìîå ïðàâî íà æèçíü ïóòåì ïðèçíàíèÿ íåêîíñòèòóöèîí-
íûìè ïîëîæåíèé óòðàòèâøåãî íà ñåãîäíÿ ñèëó Óãîëîâíîãî êîäåêñà Óê-
ðàèíû, ïðåäóñìàòðèâàâøèõ ñìåðòíóþ êàçíü êàê âèä íàêàçàíèÿ; ïðàâî
êàæäîãî, êòî íà çàêîííûõ îñíîâàíèÿõ ïðåáûâàåò íà òåððèòîðèè Óêðà-
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Èèíû, íà ñâîáîäó ïåðåìåùåíèÿ è ñâîáîäíûé âûáîð ìåñòà ïðîæèâàíèÿ;
ïðàâî íà îõðàíó çäîðîâüÿ, â òîì ÷èñëå, áåñïëàòíóþ ìåäèöèíñêóþ ïî-
ìîùü.

Êîíñòèòóöèîííûé Ñóä Óêðàèíû íå òîëüêî íåïîñðåäñòâåííî îñóùåñòâ-
ëÿåò ñóäåáíóþ çàùèòó ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, íî è  â
ñâîèõ ðåøåíèÿõ ïóòåì òîëêîâàíèÿ íîðì Îñíîâíîãî Çàêîíà çàòðàãèâà-
åò òåìû ñóäîóñòðîéñòâà, îòïðàâëåíèÿ ïðàâîñóäèÿ, èñêëþ÷èòåëüíîé ñó-
äåáíîé þðèñäèêöèè.

Òàê, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ðàçúÿñíèë âîïðîñ î ïðàâå êàæ-
äîãî (ãðàæäàíèíà Óêðàèíû, èíîñòðàíöà, ëèöà áåç ãðàæäàíñòâà) íà îá-
æàëîâàíèå íåïîñðåäñòâåííî â ñóä ðåøåíèé, äåéñòâèé èëè áåçäåéñò-
âèÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè, îðãàíîâ ìåñòíîãî ñàìîóïðàâëå-
íèÿ, äîëæíîñòíûõ è ñëóæåáíûõ ëèö, åñëè ÷åëîâåê ñ÷èòàåò, ÷òî òàêèå
ðåøåíèå,  äåéñòâèå èëè áåçäåéñòâèå íàðóøàþò èëè óùåìëÿþò åãî
ïðàâà è ñâîáîäû èëè ïðåïÿòñòâóþò èõ îñóùåñòâëåíèþ. Êîíñòèòóöèîí-
íûé Ñóä Óêðàèíû óêàçàë, ÷òî ïðàâî íà ñóäåáíîå îáæàëîâàíèå ðåàëè-
çóåòñÿ íåçàâèñèìî îò óñòàíîâëåííîãî çàêîíîì èíîãî âîçìîæíîãî ïî-
ðÿäêà îáæàëîâàíèÿ. Êîíñòèòóöèîííûé Ñóä Óêðàèíû òàêæå îïðåäåëèë
êàê íàðóøåíèå ïðàâà íà ñóäåáíóþ çàùèòó îòêàç ñóäà â ïðèíÿòèè èñ-
êà, çàÿâëåíèé, æàëîá, îôîðìëåííûõ â ñîîòâåòñòâèè ñ çàêîíîäàòåëüñò-
âîì. Áûëî óêàçàíî, ÷òî ñóä íå ìîæåò îòêàçàòü â ïðàâîñóäèè, åñëè ÷å-
ëîâåê ñ÷èòàåò, ÷òî åãî ïðàâà è ñâîáîäû íàðóøåíû èëè íàðóøàþòñÿ,
ñîçäàíû èëè ñîçäàþòñÿ ïðåïÿòñòâèÿ äëÿ èõ ðåàëèçàöèè ëèáî èìåþò
ìåñòî èíûå óùåìëåíèÿ ïðàâ è ñâîáîä. 

Ïðàâî íà ñóäåáíóþ çàùèòó íåîäíîêðàòíî ñòàíîâèëîñü ïðåäìåòîì òîë-
êîâàíèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû. Â ÷àñòíîñòè, â Ðåøåíèè
ïî äåëó î äîñóäåáíîì óðåãóëèðîâàíèè ñïîðîâ Êîíñòèòóöèîííûé Ñóä
Óêðàèíû, èñõîäÿ èç êîíñòèòóöèîííîé íîðìû î ðàñïðîñòðàíåíèè þðè-
ñäèêöèè ñóäîâ íà âñå ïðàâîîòíîøåíèÿ, âîçíèêàþùèå â ãîñóäàðñòâå,
óêàçàë íà òî, ÷òî âîçìîæíîñòü ñóäåáíîé çàùèòû íå ìîæåò áûòü ïî-
ñòàâëåíà çàêîíîì, èíûìè íîðìàòèâíî-ïðàâîâûìè àêòàìè â çàâèñè-
ìîñòü îò èñïîëüçîâàíèÿ ñóáúåêòàìè ïðàâîîòíîøåíèé äðóãèõ ñïîñîáîâ
ïðàâîâîé çàùèòû, â òîì ÷èñëå äîñóäåáíîãî óðåãóëèðîâàíèÿ ñïîðà. 

Â ðÿäå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû ïðåäìåòîì ðàññìî-
òðåíèÿ áûëî ïðàâî íà îáæàëîâàíèå â ñóäåáíîì ïîðÿäêå àêòîâ Ïðåçè-
äåíòà Óêðàèíû è íîðìàòèâíî-ïðàâîâûõ àêòîâ Âåðõîâíîé Ðàäû Óêðàè-
íû, â ÷àñòíîñòè, î íàçíà÷åíèè (èçáðàíèè) íà äîëæíîñòü, óâîëüíåíèè
ñ äîëæíîñòè ñóäåé, èíûõ äîëæíîñòíûõ ëèö. Ðàçãðàíè÷èâàÿ ïîëíîìî-
÷èÿ åäèíñòâåííîãî îðãàíà êîíñòèòóöèîííîé þðèñäèêöèè è ñóäîâ îá-
ùåé þðèñäèêöèè, Êîíñòèòóöèîííûé Ñóä Óêðàèíû îïðåäåëèë, ÷òî



84 êîíñòèòóöèîííîå çàêðåïëåíèå åãî ïîëíîìî÷èé ðåøàòü âîïðîñû î êîí-
ñòèòóöèîííîñòè ïðàâîâûõ àêòîâ Âåðõîâíîé Ðàäû Óêðàèíû è àêòîâ
Ïðåçèäåíòà Óêðàèíû íå èñêëþ÷àåò âîçìîæíîñòè îñïàðèâàíèÿ íàçâàí-
íûõ àêòîâ èíäèâèäóàëüíîãî õàðàêòåðà ïî âîïðîñàì íàçíà÷åíèÿ íà
äîëæíîñòü èëè óâîëüíåíèÿ ñ äîëæíîñòè îòíîñèòåëüíî èõ çàêîííîñòè,
êðîìå òåõ, êîòîðûå ÿâëÿþòñÿ ñëåäñòâèåì êîíñòèòóöèîííî-ïîëèòè÷åñ-
êîé îòâåòñòâåííîñòè. 

Ïðàâî íà ñóäåáíóþ çàùèòó îáåñïå÷èâàåòñÿ, ïðåæäå âñåãî, êîíñòèòó-
öèîííûìè ãàðàíòèÿìè îñóùåñòâëåíèÿ ïðàâîñóäèÿ ñóäàìè, ñîçäàííû-
ìè íà îñíîâàíèè Êîíñòèòóöèè Óêðàèíû è â óñòàíîâëåííîì çàêîíîì
ïîðÿäêå. Â ýòîé ñâÿçè Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû áûëè ïðè-
çíàíû íåêîíñòèòóöèîííûìè ïîëîæåíèÿ Çàêîíà Óêðàèíû «Î ñóäîóñò-
ðîéñòâå Óêðàèíû», ïðåäóñìàòðèâàþùèå  ñîçäàíèå â ñèñòåìå ñóäîâ îá-
ùåé þðèñäèêöèè Êàññàöèîííîãî Ñóäà Óêðàèíû, ÷òî íå ñîîòâåòñòâîâà-
ëî çàêðåïë¸ííîé â Êîíñòèòóöèè Óêðàèíû ñèñòåìå ñóäîâ îáùåé þðèñ-
äèêöèè. Â îñíîâó îáîñíîâàíèÿ Ðåøåíèÿ áûëî ïîëîæåíî êîíñòèòóöè-
îííîå ïðàâî êàæäîãî íà ñóäåáíóþ çàùèòó, êîòîðàÿ äîëæíà áûòü ýô-
ôåêòèâíîé è ñïðàâåäëèâîé, à òàêæå àíàëèç íîðì Îñíîâíîãî Çàêîíà, â
ñîîòâåòñòâèè ñ êîòîðûìè îïðåäåëåíà ñèñòåìà ñóäîâ îáùåé þðèñäèê-
öèè, ñâÿçàííîñòü ñîîòâåòñòâóþùèõ ñóäåáíûõ èíñòàíöèé ñî ñòàäèÿìè
è ôîðìàìè ñóäîïðîèçâîäñòâà (â ÷àñòíîñòè, â àïåëëÿöèîííîé è êàññà-
öèîííîé èíñòàíöèÿõ). Ñîçäàíèå Êàññàöèîííîãî Ñóäà Óêðàèíû ïðè íà-
ëè÷èè êàññàöèîííûõ ïîëíîìî÷èé òàê æå ó Âåðõîâíîãî Ñóäà Óêðàèíû
(íàèâûñøåãî ñóäåáíîãî îðãàíà â ñèñòåìå ñóäîâ îáùåé þðèñäèêöèè),
ïðîòèâîðå÷èëî ñàìîé ñóùíîñòè ïðàâà íà ñóäåáíóþ çàùèòó.

Ýòî Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû áûëî ïðèíÿòî ñ ó÷åòîì
ïðàêòèêè Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà íà îñíîâå ãàðàíòèðî-
âàííîãî ñòàòüåé 6 Åâðîïåéñêîé êîíâåíöèè î çàùèòå ïðàâ è îñíîâíûõ
ñâîáîä ïðàâà íà ñïðàâåäëèâîå ñóäåáíîå ðàññìîòðåíèå. Â ÷àñòíîñòè,
Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà îäíèì èç ôóíäàìåíòàëüíûõ àñ-
ïåêòîâ âåðõîâåíñòâà ïðàâà íàçâàë ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè,
â ñîîòâåòñòâèè ñ êîòîðûì, ñðåäè ïðî÷åãî, êîãäà ñóäû âûíîñÿò îêîí÷à-
òåëüíîå ðåøåíèå, òàêîå ðåøåíèå íå äîëæíî îáæàëîâàòüñÿ1. 

Â ïðîöåññå ðàññìîòðåíèÿ äåëà ñóäüÿìè îáðàùàëîñü âíèìàíèå íà òî, ÷òî
è íåêîòîðûå äðóãèå íîðìû Çàêîíà «Î ñóäîóñòðîéñòâå Óêðàèíû» âîñ-
ïðèíèìàþòñÿ íåîäíîçíà÷íî. Â ÷àñòíîñòè, ýòî êàñàëîñü  çàêðåïëåíèÿ â
ñèñòåìå ñóäîâ îáùåé þðèñäèêöèè âîåííûõ ñóäîâ. Îäíàêî, â ñîîòâåòñò-
âèè ñ ïðèíöèïàìè âåðõîâåíñòâà ïðàâà è ðàçäåëåíèÿ âëàñòåé, äåÿòåëü-
íîñòü Êîíñòèòóöèîííîãî Ñóäà èìååò ñîîòâåòñòâóþùèå ðàìêè – îí íå
ìîæåò îòêðûâàòü ïðîèçâîäñòâî ïî ñîáñòâåííîé èíèöèàòèâå. Çàêîí äî-

1 Brumarescu v. Romania 1999, ïàðà. 61.Í
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ïóñêàåò, ÷òî â ñëó÷àå âûÿâëåíèÿ íåñîîòâåòñòâèÿ Êîíñòèòóöèè Óêðàèíû
äðóãèõ ïðàâîâûõ àêòîâ (èõ îòäåëüíûõ ïîëîæåíèé), ïîìèìî òåõ, îòíîñè-
òåëüíî êîòîðûõ îòêðûòî ïðîèçâîäñòâî ïî äåëó, Êîíñòèòóöèîííûé Ñóä
Óêðàèíû ìîæåò ïðèçíàòü èõ íåêîíñòèòóöèîííûìè ëèøü â òîì ñëó÷àå,
åñëè îíè âëèÿþò íà ïðèíÿòèå ðåøåíèÿ ïî äåëó. 

×òî êàñàåòñÿ âîåííûõ ñóäîâ, ïðàâèòåëüñòâî óæå âíåñëî íà ðàññìîòðå-
íèå Âåðõîâíîé Ðàäû Óêðàèíû çàêîíîïðîåêò, êîòîðûì ïðåäóñìàòðèâàåò-
ñÿ èõ óïðàçäíåíèå. Íåîáõîäèìîñòü òàêèõ èçìåíåíèé àðãóìåíòèðóåòñÿ
êàê ðàç íåñîîòâåòñòâèåì èõ ñóùåñòâîâàíèÿ è äåÿòåëüíîñòè êîíñòèòóöè-
îííîé íîðìå î ïîñòðîåíèè ñóäîâ îáùåé þðèñäèêöèè ïî ïðèíöèïàì
òåððèòîðèàëüíîñòè è ñïåöèàëèçàöèè, à òàêæå êîíñòèòóöèîííîìó òðåáî-
âàíèþ î íåäîïóñòèìîñòè ñîçäàíèÿ ÷ðåçâû÷àéíûõ è îñîáåííûõ ñóäîâ.
Ïðè ýòîì îáðàùàåòñÿ òàêæå âíèìàíèå íà òî, ÷òî ñóùåñòâîâàíèå âîåí-
íûõ ñóäîâ íå ñîãëàñóåòñÿ ñî ñòàòüåé 6 Êîíâåíöèè î çàùèòå ïðàâ è îñ-
íîâíûõ ñâîáîä, êîòîðàÿ ãàðàíòèðóåò êàæäîìó ñóäåáíîå ðàññìîòðåíèå
äåëà íåçàâèñèìûì è íåïðåäâçÿòûì ñóäîì, ñîçäàííûì íà îñíîâàíèè çà-
êîíà (î÷åâèäíî, ïðàâîâîãî çàêîíà). Ñëåäóåò îòìåòèòü, ÷òî â ñîîòâåòñò-
âèè ñ ïðàêòèêîé Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà ðàññìîòðåíèå
äåë âîåííûìè ñóäüÿìè ïðèçíàíî òàêîâûì, ÷òî ëèøàåò ïðàâà íà ðàññìî-
òðåíèå äåëà íåçàâèñèìûì è áåñïðèñòðàñòíûì ñóäîì, êàê òîãî òðåáóåò
ïóíêò 1 ñòàòüè 6 Êîíâåíöèè.  Â ðÿäå ðåøåíèé Åâðîïåéñêèé ñóä ïî ïðà-
âàì ÷åëîâåêà  óêàçûâàë, ÷òî îïðåäåëåííûå àñïåêòû ñòàòóñà ýòèõ ñóäåé
ñòàâÿò ïîä ñîìíåíèå èõ íåçàâèñèìîñòü è áåñïðèñòðàñòíîñòü, ê ïðèìåðó
òî, ÷òî îíè ÿâëÿþòñÿ âîåííîñëóæàùèìè, êîòîðûå, â ñâîþ î÷åðåäü, âû-
ïîëíÿþò ïðèêàçû èñïîëíèòåëüíîé âëàñòè, òîò ôàêò, ÷òî îíè îáÿçàíû
ïðèäåðæèâàòüñÿ âîåííîé äèñöèïëèíû, à òàêæå òî, ÷òî ðåøåíèÿ î èõ íà-
çíà÷åíèè â îñíîâíîì âûíîñÿòñÿ àäìèíèñòðàòèâíûìè îðãàíàìè è âîåí-
íûì ðóêîâîäñòâîì2.

Ïðè ðàññìîòðåíèè Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû îïðåäåëåííîãî
äåëà äîâîëüíî ÷àñòî âîçíèêàþò âîïðîñû, ðåøåíèå êîòîðûõ âûõîäèò çà
ïðåäìåò ðàññìîòðåíèÿ â êîíêðåòíîì äåëå, íî ñ êîòîðûì òåì íå ìåíåå,
ðàíî èëè ïîçäíî Êîíñòèòóöèîííîìó Ñóäó ïðèäåòñÿ ñòîëêíóòüñÿ. 

Òàê, Êîíñòèòóöèîííûé Ñóä Óêðàèíû ðàññìîòðåë âîïðîñ î ñîîòâåòñòâèè
Êîíñòèòóöèè Óêðàèíû ïîëîæåíèÿ Äèñöèïëèíàðíîãî óñòàâà ïðîêóðàòó-
ðû Óêðàèíû, óòâåðæäåííîãî Ïîñòàíîâëåíèåì Âåðõîâíîé Ðàäû Óêðàè-
íû, êîòîðîå óñòàíàâëèâàëî ïîðÿäîê îáæàëîâàíèÿ ðåøåíèé Ïðåçèäåíòà
Óêðàèíû, Ãåíåðàëüíîãî ïðîêóðîðà Óêðàèíû î ïðèìåíåíèè äèñöèïëè-
íàðíûõ âçûñêàíèé èëè îòêàçå â âîññòàíîâëåíèè íà ðàáîòå ïðîêóðîð-
ñêî-ñëåäîâàòåëüñêèõ ðàáîòíèêîâ — òîëüêî â Âåðõîâíûé Ñóä Óêðàèíû.
Êîíñòèòóöèîííûé Ñóä Óêðàèíû ïðèçíàë íåêîíñòèòóöèîííûì ñîîòâåò-
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2 Ðåøåíèÿ ïî äåëàì:  «Èíêàë ïðîòèâ Òóðöèè», «×èðàêëàð ïðîòèâ Òóðöèè», «Ñåíåð ïðîòèâ
Òóðöèè».



ñòâóþùåå ïîëîæåíèå Äèñöèïëèíàðíîãî óñòàâà ïðîêóðàòóðû Óêðàèíû,
àðãóìåíòèðîâàâ ñâîå ðåøåíèå òåì, ÷òî ïîäñóäíîñòü äåë îïðåäåëÿåòñÿ
èñêëþ÷èòåëüíî çàêîíîì, à íå èíûìè íîðìàòèâíî-ïðàâîâûìè àêòàìè, â
òîì ÷èñëå ïîñòàíîâëåíèÿìè Âåðõîâíîé Ðàäû Óêðàèíû. Îäíàêî ïðè ýòîì
áûë îáîéä¸í âíèìàíèåì âîïðîñ î òîì, áóäåò ëè â ïðèíöèïå ñîîòâåòñò-
âîâàòü Êîíñòèòóöèè Óêðàèíû òàêîé ïîðÿäîê îáæàëîâàíèÿ, ïðè êîòîðîì
Âåðõîâíûé Ñóä Óêðàèíû ÿâëÿåòñÿ ñóäîì ïåðâîé èíñòàíöèè, è â ñâÿçè ñ
÷åì ëèöî ëèøàåòñÿ âîçìîæíîñòè îáæàëîâàòü åãî ðåøåíèå â àïåëëÿöè-
îííîì è êàññàöèîííîì ïîðÿäêå. Îí îáñóæäàëñÿ ñóäüÿìè è ïðè ðàññìî-
òðåíèè äåëà î ñðîêàõ îáæàëîâàíèÿ íàðóøåíèé âî âðåìÿ ïîäñ÷åòà ãîëî-
ñîâ è óñòàíîâëåíèÿ ðåçóëüòàòîâ ãîëîñîâàíèÿ, êîãäà áûëî ïðèçíàíî íå-
êîíñòèòóöèîííûì ïîëîæåíèå Çàêîíà Óêðàèíû «Î âûáîðàõ íàðîäíûõ
äåïóòàòîâ Óêðàèíû», óñòàíàâëèâàþùåå  ñðîêè ñóäåáíîãî îáæàëîâàíèÿ
íàðóøåíèé â ðàáîòå ó÷àñòêîâîé èëè îêðóæíîé èçáèðàòåëüíîé êîìèñ-
ñèè âî âðåìÿ ïîäñ÷åòà ãîëîñîâ è óñòàíîâëåíèÿ ðåçóëüòàòîâ ãîëîñîâàíèÿ,
êàê íàðóøàþùåå çàêðåïëåííóþ Êîíñòèòóöèåé Óêðàèíû ãàðàíòèþ îñó-
ùåñòâëåíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà – ïðàâî íà èõ ñóäåá-
íóþ çàùèòó (÷àñòè ïåðâàÿ, âòîðàÿ ñòàòüè 55 Êîíñòèòóöèè Óêðàèíû)3.

Ñëåäóåò îòìåòèòü, ÷òî ñðåäè çàêðåïëåííûõ â Êîíñòèòóöèè Óêðàèíû îñ-
íîâíûõ ïðèíöèïîâ ñóäîïðîèçâîäñòâà íàçâàíî îáåñïå÷åíèå àïåëëÿöèîí-
íîãî è êàññàöèîííîãî îáæàëîâàíèÿ ðåøåíèÿ ñóäà, îãîâàðèâàÿ, ÷òî èñ-
êëþ÷åíèÿ èç ýòîãî ïðàâèëà äîëæíû áûòü óñòàíîâëåíû çàêîíîì (ïóíêò 8
÷àñòè òðåòüåé ñòàòüè 129). Âìåñòå ñ òåì ïðè óñòàíîâëåíèè ýòèõ ñëó÷àåâ
çàêîíîì âîïðîñ îá èõ êîíñòèòóöèîííîñòè âðÿä ëè áóäåò èñ÷åðïàí, ïî-
ñêîëüêó â êàæäîì êîíêðåòíîì ñëó÷àå  íåîáõîäèìî áóäåò ïðîâåðèòü, íå
íàðóøàåò ëè äàííîå îãðàíè÷åíèå ïðàâà ÷åëîâåêà íà ñóäåáíóþ çàùèòó.

Ïîäûòîæèâàÿ, õî÷ó îòìåòèòü, ÷òî äàæå ÷åòêîå çàêðåïëåíèå ïðèíöèïà
âåðõîâåíñòâà ïðàâà íà êîíñòèòóöèîííîì óðîâíå íå áóäåò ãàðàíòèðî-
âàòü åãî ðåàëèçàöèþ áåç ýôôåêòèâíî äåéñòâóþùåé ñóäåáíîé âëàñòè.
Íàèáîëüøèé âêëàä, ïðè ýòîì,  â ãàðàíòèðîâàíèå äåéñòâèÿ ïðèíöèïà
âåðõîâåíñòâà ïðàâà â Óêðàèíå îáúåêòèâíî äîëæåí ïðèíàäëåæàòü Êîí-
ñòèòóöèîííîìó Ñóäó Óêðàèíû, êàê îðãàíó, êîòîðûé â ñèëó ñâîèõ ïîë-
íîìî÷èé èìååò âîçìîæíîñòü íà äîêòðèíàëüíîì óðîâíå ðàçâèòü êîíñòè-
òóöèîííóþ íîðìó î äåéñòâèè ýòîãî ïðèíöèïà, íàïîëíèòü åå ñîîòâåòñò-
âóþùèì òåîðåòè÷åñêèì è ïðàêòè÷åñêèì ñîäåðæàíèåì.

Æåëàþ íàì âñåì æèòü â îáùåñòâå, ãäå îáåñïå÷èâàþòñÿ âåðõîâåíñòâî
ïðàâà è ñïðàâåäëèâîñòü!

Ñïàñèáî çà âíèìàíèå.
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3 Íà ñåãîäíÿøíèé äåíü Âåðõîâíûì Ñóäîì Óêðàèíû ïî ïåðâîé èíñòàíöèè  ðàññìàòðèâàþòñÿ,
ê ïðèìåðó, æàëîáû íà ðåøåíèÿ, äåéñòâèÿ èëè áåçäåéñòâèå Öåíòðàëüíîé èçáèðàòåëüíîé
êîìèññèè èëè åå ÷ëåíîâ (ñòàòüè 24312, 24316  ÖÏÊ Óêðàèíû), æàëîáû  íà ðåøåíèÿ
ãîñóäàðñòâåííîãî îðãàíà Óêðàèíû ïî äåëàì ðåëèãèè (ñòàòüÿ 24812 ÖÏÊ4).Í
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ÈSUMMARY

The definition of the state as a legal where the principle of rule of law is
confirmed in the majority of post socialist countries on the level of the
main law. 

First of all, realization of this principle supposes clarifying. As the prac-
tice shows the principle of the rule of the law in many cases is identi-
fied with the principle of rule of law, without understanding it the law
can not be legal; the law is not created by the state, but only is formu-
lated by it.

Though the principle of the rule of law includes both the principle of
rule of law, it also includes different concepts. They can coincide only
when it concerns law or legal constitution.  First of all, principle of rule
of law is addressed to the legislator, and it demands reflection and cor-
respondence of laws to the highest moral values of the society, to the
achieved standards of freedom and natural human rights, realizing that
the law, which does not correspond to the mentioned criteria, is not
legal. Guaranty of these demands in law enforcement activity and its
aims and the results witnesse the principle of adherence to the princi-
ple of the rule of law by the state.

Thus, may be stated that the essence of the principle of rule of law is
linked to the activity of the state and its organs of legislation and guaran-
ty the realization of the main rights and freedoms.

The Constitution of Ukraine not only declares the principle of rule of law
in Ukraine but also contains norms, which allow to realize this principle.
In this connection concrete norm-principles have definite meanings, con-
firmed by in the chapter 1 “General Statements” which shall be defended
and developed by the Constitutional Court of Ukraine. First of all, the
main rights and freedoms of a person and a citizen shall be confirmed on
the constitutional level.  

At the same time, the norm of the action of rule of law, as well as the con-
stitutional norms need to be developed in the Constitutional Court of
Ukraine. Analyses of the decisions and conclusions of the Constitutional
Court of Ukraine witness that when making decisions the judges mainly
proceed from the principle of rule of law.

The principle of rule of law legislatively is confirmed as the principle of
activity of the Constitutional Court of Ukraine and the courts of general
jurisdiction. Thus, for the fulfillment their plenipotentiaries the judges are



88 tied up not only with legal norms, assigned in the Constitution and the
laws, but also by jurisdiction.

Even the precise assignment of the principle of rule of law cannot guar-
anty its realization without effectively acting jurisdiction. The main role of
guarantying the rule of law belongs to the Constitutional Court of Ukraine
as the main organ, which has the capacity on the doctrine level to devel-
op the constitutional norm of action of this principle, providing it with cor-
responding theoretical and practical contents.  
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JUDGES VERSUS LEGISLATORS: 
THE GREEK SOLUTION

EVANGELIA NIKA-MANOUKIAN
Judge of the Supreme Court of Greece

Having  a Greek judge among you, I hope that you are prepared to listen
to an ancient dictum: Well,  the  poet Pindarus wrote  - five hundred (500)
years before Christ-  that “Law is the king of all, mortals and immortals”,
the word king meaning, in view of the time the dictum was pronounced,
the ruler. The above dictum is the poetic expression of the principle of the
supremacy of law and it means  that the state power  is exercised at all
levels, even the highest, on the basis of obligatory rules, which cannot be
overridden; it  has survived through the centuries without serious  contro-
versy, but, certainly, its material content and practical  implementation has
varied  according to the three following factors: a) who was the lawmak-
er/legislator  b) what the law prescribed  c) who administered  the law. 

In the parliamentary democracies, with which we are here concerned, and
where lawmaker/legislator is basically the  parliament, i.e. the representa-
tives of the sovereign people, and the law was declared to be the expres-
sion of the will of the people (expression de la volonte general),  the prin-
ciple of the rule of law has come to mean, first, the legal framing of the
phenomenon of  the state power, i.e. the enactment of  rules  which the
government and its agents are obliged to obey;  secondly,  it means -and
it has as direct consequence- the existence of necessary mechanisms to
check and sanction  any violation of the enactments of the legislative
body, in order to achieve the compliance of the administrative authorities
which have  disregarded these legislative enactments.

Thus, while for centuries the traditional function of the courts was to
administer the law in  private  disputes  or to punish the criminals, in the
parliamentary democracies, already at the end of the nineteenth (19th) cen-
tury,  the courts are not anymore restricted to these two primordial  judi-
cial functions, but they are vested with the authority  to review the acts of
the Administration,  assuming  in this way  the  function  to refrain  the
Executive/Public Administration and protect  the  rights of citizens.

Furthermore, in some national legal systems with written and rigid consti-
tutions, in order to refrain also  the Legislature and secure the fundamen-
tal rights of the individuals, the courts  were also entrusted  with the
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jurisdiction  to  examine and ensure that  state legislation (parliamentary
or subordinate/delegated legislation) does not conflict with the
Constitution.  This is the third level in the evolution of the justice, it is
the constitutional justice. 

The  establishment  of constitutional courts  is based on the doctrine of the
supremacy of law in the wide sense of the word “law”, which covers also
the Constitution and   the principles and the rights that the Constitution
guarantees. 

In the legal systems which have adopted the judicial review of the acts of
Parliament, the judicial function is not  limited to  the strict, without any
critical considerations,   application of the statutes, but it also includes the
interpretation of these statutes in   the light of the fundamental principles
“entrenched” in the Constitution which depict and represent  fundamental
values of the society.

The judicial review of the enactments of the legislative body is not adopt-
ed in every country and, where it is provided for, it is organized in many
different manners and forms. 

The variations in the organization of the constitutional justice can be
attributed to different historical and political reasons.

In Great Britain, where  there is no written constitution or “higher law”
binding on Parliament, the most important characteristic of the constitu-
tional law is the legislative supremacy of the Parliament. Positively this
means that Parliament can legally pass any kind of law whatsoever; nega-
tively it means that there is no person or body whose legislative power
competes with it or overrides it. The courts therefore have no power to
review parliamentary legislation and to declare it unconstitutional (O.
Hood Phillips, Constitutional and Adm.Law, 5th ed., p.25). [Nevertheless,
after Great Britain joined the European Union and accorded -in certain
areas- supremacy to the rules of Community law,  the British courts  had,
in the protection of rights under Community law, to set aside the British
rule prohibiting the grant of interim relief pending the final decision (Case
C-213/89, R. v. Secretary of State for Transport, ex parte Factortame Ltd
and Others)]. 

In France, after the Revolution of 1789,  the law took a sacrosanct charac-
ter because it was considered to be “the expression of the will of the peo-
ple”, whereas  Montesquieu  described  the judicial function as nulle: “des
trois puissances, dont nous avons parle, celle de juger est, en quelque
facon, nulle”. Thus,  the courts are denied any control over the activities
of the Legislature. The only  recede made in France is the establishment -
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by the Constitution of the 5th French Republic (1958)- of the Conseil
Constitutionnel  which exercises the control of the constitutionality of the
organic laws before they are promulgated. The President of the Republic,
the Prime Minister, the President of the National Assembly, the President
of the Senate and sixty members of either House may also submit ordinary
laws to the Council before they are promulgated. If a  provision of law is
declared unconstitutional, it cannot be promulgated or come into force.
The Constitutional Council is not a court, but its decisions are binding on
all   public authorities.

On the contrary,  in the USA,  already two (2) centuries ago, there devel-
oped the  circumstances  which made legally possible  for any court  in
the newly then established federal state to question the enactments of the
legislative bodies and refuse to enforce legislation   on the ground that it
is unconstitutional. It is under the influence of Chief Justice Marshall that
the American Supreme Court first assumed the power of declaring federal
legislation unconstitutional in Marbury v. Madison (1803) and the  power
of declaring state legislation repugnant to federal to the federal
Constitution in Fletcher v. Peck (1810).  In the USA there is no special
constitutional court: here the state courts have  jurisdiction to declare state
legislation  repugnant to the state constitution and the federal courts have
jurisdiction to declare provisions of state constitutions, state legislation and
federal legislation repugnant to the Federal Constitution.

Between those two alternatives  finds its own place the system developed
in Austria, Germany and Italy.

The German Constitution gives to the ordinary courts the power to
check on the constitutionality of legislation, but confers the authority
to declare legislation void -ex post facto- as being repugnant to con-
stitution to special constitutional courts: the constitutional courts of the
Lands and the Federal Constitutional Court, the Bundes-
VerfassungGericht. More particularly, when a court finds that a provi-
sion which is necessary  to enable it to give judgement in a case pend-
ing before it,  conflicts with the Constitution, is obliged to submit the
matter before the competent constitutional court. The Bundes-
VerfassungGericht also controls  the constitutionality of legislation
when  such a question is raised by the Federal Government, or the
Government of a Land,  or a number of members of the federal
Assembly. Finally,  the constitutionality of legislation  and more partic-
ularly their conformity to the fundamental rights  contained  in the
Constitution can be the subject-matter of “constitutional”  petitions of
individuals. The decision of the Court is binding on all public authori-
ties and gives the final solution to the constitutional controversy.
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The system of judicial review of constitutionality of legislation in Italy is
very close to the German system. The control of constitutionality is exer-
cised by the Constitutional Court. When a question of constitutionality is
raised before any court, the court, if it considers that a decision on the
question is necessary to enable it to give judgment  in a pending case,
requests the Consiglio di Stato to give a ruling.  The reference to the
Constitututional Court allows the definitive solution of the controversy. 

In Austria, the Constitutional Court checks on the constitutionality of leg-
islation when this is requested by certain organs of the state, including the
courts of second instance and the high Courts, while the courts which are
not entitled to ask for a ruling are obliged to apply the legislation and not
to effect any control of constitutionality. 

What is the solution of the Greek legal system regarding the judicial
review  of the constitutionality  of legislation or in other words, which type
of control over the legislative body  is adopted by the Greek legal system
in order to secure the respect of human rights guaranteed by the
Constitution? 

Without any relevant provision in the texts of the Constitutions of the
years  1844, 1864 and 1911, and without much theoretical ado, already in
the end of the  nineteenth (19th) century, the Greek courts had declared
–almost as a self-evident principle- that it is their  function and duty not
to apply unconstitutional laws.   

It is not very probable that they were influenced by the American exam-
ple. The basis of this early attitude of the Greek courts must find its expla-
nation in the realization of the shortcomings of the legislative body, main-
ly its dependence upon the Executive, not to say the identification of the
government with the deciding (i.e. governmental) majority of the
Parliament.

The duty of the Greek judge not to enforce an unconstitutional law is set
out for the first time in the Constitution of 1927 and though this particu-
lar provision  was not repeated in the Constitution of the year 1952, after
the Second World War, the  stance  of the courts has not been modified
but  remained the same.

The revised  -after the fall of the Dictatorship in 1974-  Constitution of 1975
declares the supremacy of the  constitutional provisions and entrusts their
preservation to the courts conferring to them all the “incidental” control of
the constitutionality of legislation. Thus, article 87 par.2 provides that the
judges, when administering justice, shall be subject only to the
Constitution and the laws: in no case whatsoever shall they be obliged to
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comply with provisions enacted in violation of the Constitution. Also, arti-
cle 93 pr.4 provides that the courts shall be bound not to apply a statute
whose content is contrary to the Constitution. 

More particularly, the enactments of the parliament (organic laws) cannot
be opposed directly before a special constitutional court as unconstitu-
tional. The judicial review of the constitutionality is  exercised  by the
courts of all categories and levels: administrative, civil and penal courts, of
the first or second instance and the high courts, but not in abstracto, only
in concreto, within the frame of  particular cases pending  before them.
There is no special court entrusted exclusively with the control of the con-
stitutionality. The high courts [Council of State/High Administrative Court
and Arios Pagos/High Civil and Criminal High Court) and especially the
Council of State by  reason of their place  in the hierarchy of the judicial
organs play important roles. But they are not  constitutional courts, they are
the supreme courts in the country. Besides, it is not strictly accurate to say
that the courts declare legislation void; when cases are brought before
them, they may declare that an alleged right or power does not exist or that
an alleged wrong has been committed because a certain statute relied upon
is unconstitutional. In order to settle conflicting judgements pronounced on
the validity of legislation and secure the uniformity in the interpretation
and\application of the constitutional provisions the Constitution of 1975
established the High Special Court, one function of which is, among oth-
ers,  to give a ruling on the constitutionality of provisions of organic laws
when there were conflicting decisions of the High Courts. 

While this is the lex lata i.e. the law in force, which, as I set out above,
expresses one of the few stable principles of the  troubled  Greek consti-
tutional history, that which continues to be a matter of intense disputes  is
the  scope of the judicial review of the constitutionality of legislation, the
exact definition of the relevant jurisdiction of the judges and the preser-
vation of the judicial character of this control. 

The focus of the controversy is the specific extent of legislative action
which is subject to the judicial review as established in the Constitution:
more particularly, what is disputed is the jurisdiction of the courts to
review the validity of laws which  express political choices in matters
of great social importance e.g. education, national health system,
social security, i.e. matters of dispute between the government and the
opposition. 

It is true that the courts, when  seized upon to review this sort of legisla-
tion, are getting involved unavoidably  in the political  strife and  may give
the impression -prima facie- that they  assume functions “alien” to their
primary mission.  
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This is, however, an allegation which we shall not accept. Since the
Constitution depicts the fundamental values of the society and its obser-
vance has been entrusted to the courts, it belongs to the courts to protect
the valuable   social consensus, which is enshrined  in the Constitution,  by
rejecting, as repugnant to the Constitution,   enactments of the lawmaker
which do not respect the constitutionally stabilized social balance. 

In any case,  the danger of  the judiciary to become or appear politicized
is seriously limited in Greece  in view of the  structure  of the adopted
model of judicial review.

First, the statutes governing the procedure in the Council of State exclude
the judicial review of the so-called “actes de gouvernement”, which are the
decisions of pure policy mainly in the field of international relations, . 

Furthermore,  the control of constitutionality of legislation is exercised
within certain frames set out by the Constitution itself:  

-  the Constitution confers upon  the courts the duty to  review the
material content of the laws, the review of the procedure in
Parliament (legislative process) is excluded. 

- the Constitution  enables the courts to effect  the judicial review
of provisions of  law, i.e. of  particular regulations  and not the
whole of the law or the principle of the law. The law is not
reviewed in its  whole and in abstracto  Only the provision which
is crucial and necessary to the outcome of the  pending case is test-
ed and if it is found unconstitutional, it is set aside.

Further limitations to the judicial review of the constitutionality derive
from the legal consequences of the unconstitutionality of a provision: the
law is not declared void, it is set aside in the pending case. But  it con-
tinues to  bind and to be enforced until its amendment or repeal by a new
law [which is the normal course of action followed by the Government and
the Parliament].

In the level of High Special Court which, when ruling on reference, has
been vested with the power to declare provisions of law as unconstitution-
al, the relevant decisions have an ex nunc effect. If the High
Constitutional Court wishes to give retrospective effect to its ruling,  thus
overturning the  consequences of the law ex tunc, it must explicitly pro-
vide so in the judgement.   

Last, but not least, since the control is entrusted to the courts,it means that
it is  by necessity a legal and judicial control, a control of legality and not
of utility. When the court is called to decide whether the participation of
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students in the compilation of the university syllabus complies with the lib-
erty of  science and teaching  guaranteed by  art.16 par.1 of the
Constitution, the judge ought to keep his/her judgment apart from what
he/she thinks personally about the  righteousness  and utility of this sort
of participation. Whether the judge has stayed within the frame of a legal-
ity  control and did not effect a utility control, this can be tested through
the  reasoning of his/her judgment.. 

The last word is after the conscience of the judge. As stated by the former
Greek Minister of Justice, Professor Evangelos Venizelos, the independen-
cy of the judiciary seeks -through the self-preservation mechanisms of its
prestige- the necessary  pretext(es) and in the end it shapes  a mechanism
of self-restrain, where the  tradition of the institutions and particularly of
the court plays  a decisive role. This is the greatest guaranty of the rule of
law for the litigants.

ÐÅÇÞÌÅ

Ïî ñîäåðæàíèþ è ïðàêòè÷åñêîìó ïðèìåíåíèþ ïðèíöèï âåðõîâåí-
ñòâà ïðàâà â òå÷åíèå âåêîâ ïðåòåðïåë èçìåíåíèÿ â òðåõ îñíîâíûõ
ôàêòîðàõ: à) êòî ñîçäàåò çàêîíû; á) ÷òî ïðåäïèñûâàåò çàêîí; â) êòî
ïðèìåíÿåò çàêîí.  Â ïàðëàìåíòñêèõ äåìîêðàòèÿõ ïðèíöèï âåðõî-
âåíñòâà ïðàâà äîøåë äî, âî-ïåðâûõ, ïðèäàíèÿ ïðàâîâîé  ñóòè ôåíî-
ìåíó ãîñóäàðñòâåííîé ñèëû, òî åñòü ââåäåíèå â ñèëó çàêîíîâ, êîòî-
ðûå ïðàâèòåëüñòâî è åãî îðãàíû äîëæíû ñîáëþäàòü; âî-âòîðûõ, ýòî
îçíà÷àåò ñóùåñòâîâàíèå íåîáõîäèìûõ ìåõàíèçìîâ äëÿ ïðîâåðêè è
ñàíêöèîíèðîâàíèÿ ëþáîãî ïðàâîíàðóøåíèÿ ëþáûì çàêîíîäàòåëü-
íûì îðãàíîì, ÷òîáû äîáèòüñÿ âíèìàíèÿ âëàñòíûõ ñòðóêòóð, êîòî-
ðûå ïðåíåáðåãàþò ýòèìè ïðàâîâûìè äåéñòâèÿìè (îðãàíè÷åñêèìè
çàêîíàìè).

Òàê, â ïàðëàìåíòñêèõ äåìîêðàòèÿõ óæå â êîíöå 19 âåêà ñóäû áîëüøå
íå áûëè îãðàíè÷åíû äâóìÿ  ïåðâîíà÷àëüíûìè ïðàâîâûìè ôóíêöèÿìè
(ïðèìåíÿòü çàêîí â ÷àñòíûõ äåëàõ è íàêàçàíèå ïðåñòóïíèêîâ), à óæå
èìåþò ôóíêöèþ ïåðåñìîòðà ðåøåíèé àäìèíèñòðàöèè, è äàæå â íåêî-
òîðûõ íàöèîíàëüíûõ ïðàâîâûõ ñèñòåìàõ ñ ïèñàíûìè è îáÿçàòåëüíû-
ìè êîíñòèòóöèÿìè ñóäû èìåþò ïðàâî èçó÷àòü è óäîñòîâåðÿòüñÿ, ÷òî
ãîñóäàðñòâåííîå çàêîíîäàòåëüñòâî ñîîòâåòñòâóåò, ò.å. íå ïðîòèâîðå÷èò
Êîíñòèòóöèè. Ýòî òðåòüÿ ñòåïåíü ðàçâèòèÿ çàêîíîäàòåëüñòâà, è ýòî -
êîíñòèòóöèîííîcòü çàêîíîäàòåëüñòâà.
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96 Ñóäåáíîå ðàçáèðàòåëüñòâî îðãàíè÷åñêèõ çàêîíîâ íå ïðèíÿòî â êàæäîé
ñòðàíå, à ãäå îíî ïðèíÿòî, òî îñóùåñòâëÿåòñÿ ðàçíûìè ñïîñîáàìè è
ôîðìàìè (Âåëèêîáðèòàíèÿ è Ôðàíöèÿ; â ÑØÀ íåòó ñóäåáíîãî ðàçáè-
ðàòåëüñòâà îðãàíè÷åñêèõ çàêîíîâ; â Ãåðìàíèè ãîñóäàðñòâåííûå ñóäû
èìåþò ïîëíîìî÷èå ïðèçíàâàòü ãîñóäàðñòâåííîå çàêîíîäàòåëüñòâî ïðî-
òèâîðå÷àùèì Ôåäåðàëüíîé Êîíñòèòóöèè: íåìåöêàÿ Êîíñòèòóöèÿ ïðå-
äîñòàâëÿåò  ñóäàì ïîëìîìî÷èå ïðîâåðÿòü êîíñòèòóöèîííîñòü çàêîíî-
äàòåëüñòâà, íî òîëüêî êîíñòèòóöèîííûå ñóäû ìîãóò ïðèçíàòü çàêîíî-
äàòåëüñòâî void - ex - post facto ïðîòèâîðå÷àùèì Êîíñòèòóöèè; â Àâñò-
ðèè è Èòàëèè êîíòðîëü çà êîíñòèòóöèîííîñòüþ îðãàíè÷åñêèõ çàêîíîâ
îñóùåñòâëÿåò Êîíñòèòóöèîííûé Ñóä).

Áåç ñîîòâåòñòâóþùèõ óêàçàíèé â òåêñòàõ Êîíñòèòóöèé 1844, 1864 è
1911 ãîäîâ è áåç òåîðåòè÷åñêîãî îáîñíîâàíèÿ óæå â êîíöå 19 âåêà ãðå-
÷åñêèå ñóäû îáúÿâèëè, ÷òî â èõ ôóíêöèè è îáÿçàííîñòè íå âõîäèò
ïðèìåíåíèå íåêîíñòèòóöèîííûõ çàêîíîâ. Ýòîò ïðèíöèï áûë âêëþ÷åí
â Êîíñòèòóöèþ 1975 ãîäà (ñò. 87. ïàð. 2; ñò. 93, ïàð 4), êîòîðàÿ îñíîâà-
ëà âûñøèé ñïåöèàëüíûé ñóä, ÷òîáû òîò óñòàíàâëèâàë êîíñòèòóöèîí-
íîñòü ïîëîæåíèé îðãàíè÷åñêèõ çàêîíîâ â ñëó÷àå êîíôëèêòíûõ ðåøå-
íèé âûñøèõ ñóäîâ.

Îòñóòñòâóåò ìåõàíèçì ñóäåáíîé ïðîâåðêè “àctes de gouverment”,  åñòü
òîëüêî ïåðåñìîòð ñïåöèàëüíûõ ïîëîæåíèé çàêîíîâ â íåðåøåííûõ äå-
ëàõ; íå îñóùåñòâëÿåòñÿ ïðîâåðêà  ïàðëàìåíòñêèõ ïðîöåäóð; çàêîí íå
îáúÿâëÿåòñÿ íåäåéñòâèòåëüíûì, ýòî ñ÷èòàåòñÿ íåðåøåííûì äåëîì (åãî
èçìåíåíèå èëè îòìåíà îñòàâëÿåòñÿ íà óñìîòðåíèå çàêîíîäàòåëÿ); ðå-
øåíèÿ âûñøåãî ñïåöèàëüíîãî ñóäà, êîòîðûé ÿâëÿåòñÿ åäèíñòâåííûì
ñóäîì, èìåþùèì ïðàâî îáúÿâëÿòü ïîëîæåíèÿ çàêîíà íåäåéñòâèòåëü-
íûì, è â îáùåì èìåþùèì ýôôåêò åõ nunc (íå èìåþùèé îáðàòíóþ ñè-
ëó); êîíòðîëü, îñóùåñòâëÿåìûé ñóäàìè - êîíòðîëü çàêîííîñòè, à íå ïî-
ëåçíîñòè. Ïîñëåäíåå ñëîâî îñòàåòñÿ çà ñîâåñòüþ ñóäüè, êîòîðûé äîë-
æåí îáëàäàòü ìåõàíèçìîì ñàìîêîíòðîëÿ.

E
V

A
N

G
E
LI

A
 N

IK
A
-M

A
N

O
U

K
IA

N
. 
SU

P
R
E
M

E
 C

O
U

R
T
 O

F
 G

R
E
E
C
E



97

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

ÈÏÐÈÍÖÈÏ ÂÅÐÕÎÂÅÍÑÒÂÀ ÏÐÀÂÀ Â
ÏÐÅÖÅÄÅÍÒÍÎÌ ÏÐÀÂÅ ÅÂÐÎÏÅÉÑÊÎÃÎ

ÑÓÄÀ ÏÎ ÏÐÀÂÀÌ ×ÅËÎÂÅÊÀ

ÀËÜÂÈÍÀ ÃÞËÓÌßÍ
Ñóäüÿ Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà

Åâðîïåéñêàÿ êîíâåíöèÿ î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä
(Êîíâåíöèÿ) îò 4 íîÿáðÿ 1950 ãîäà ÿâëÿåòñÿ âàæíåéøèì ìåæäóíàðîä-
íî-ïðàâîâûì äîêóìåíòîì â Åâðîïå, êîòîðóþ Åâðîïåéñêèé ñóä íàçâàë
«èíñòðóìåíòîì, ïðèçâàííûì ïîääåðæèâàòü è ñîõðàíÿòü èäåè è öåííî-
ñòè äåìîêðàòè÷åñêîãî îáùåñòâà»1. Êîíâåíöèÿ îáÿçûâàåò ãîñóäàðñòâî-
ó÷àñòíèêà ãàðàíòèðîâàòü èíäèâèäóóìó ìèíèìàëüíûé åâðîïåéñêèé
ñòàíäàðò çàùèòû îñíîâíûõ ïðàâ è ñâîáîä.

Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà ÿâëÿåòñÿ ìåæäóíàðîäíîé ñó-
äåáíîé èíñòàíöèåé, ñëåäÿùåé çà ñîáëþäåíèåì Êîíâåíöèè. Êàê îòìå-
òèë Ïðåäñåäàòåëü Åâðîïåéñêîãî ñóäà Ë. Âèëüäõàáåð, «Åâðîïåéñêèé
ñóä ñòðåìèòñÿ ê òîìó, ÷òîáû â Åâðîïå óòâåðäèëîñü åäèíîå ïîíèìà-
íèå ïðàâ ÷åëîâåêà è íå áûëî «äâóõñêîðîñòíîé» Åâðîïû â îáëàñòè èõ
îáåñïå÷åíèÿ»2.

Îáû÷íî ìåæäóíàðîäíî-ïðàâîâûå àêòû ìîãóò ñîäåðæàòü ðàçëè÷íûå
ïðèíöèïû, èìåþùèå ñóùåñòâåííîå çíà÷åíèå äëÿ îïðåäåëåíèÿ ïîëèòè-
÷åñêîãî êóðñà ãîñóäàðñòâà-ó÷àñòíèêà è öåëè ìåæäóíàðîäíîé îðãàíèçà-
öèè. Îáùåïðèçíàííûì â Åâðîïå ÿâëÿåòñÿ ïðèíöèï âåðõîâåíñòâà ïðàâà. 

Óñòàâ Ñîâåòà Åâðîïû îò 5 ìàÿ 1949 ãîäà ïðîâîçãëàøàåò ïðèâåðæåí-
íîñòü åãî ó÷ðåäèòåëåé «äóõîâíûì è ìîðàëüíûì öåííîñòÿì, êîòîðûå
ÿâëÿþòñÿ îáùèì äîñòîÿíèåì èõ íàðîäîâ è ïîäëèííûì èñòî÷íèêîì
ïðèíöèïîâ ñâîáîäû ëè÷íîñòè, ïîëèòè÷åñêîé ñâîáîäû è âåðõîâåíñòâà
ïðàâà, ëåæàùèõ â îñíîâå ëþáîé èñòèííîé äåìîêðàòèè».

Öåëüþ Ñîâåòà Åâðîïû ÿâëÿåòñÿ äîñòèæåíèå áîëüøîãî åäèíñòâà ìåæ-
äó åãî ÷ëåíàìè, óêðåïëåíèå ïðèíöèïà äåìîêðàòèè è âåðõîâåíñòâà ïðà-
âà ïóòåì ïîääåðæàíèÿ è îñóùåñòâëåíèÿ ïðàâ ÷åëîâåêà è îñíîâíûõ
ñâîáîä. 

Â ñîîòâåòñòâèè ñî ñòàòüåé 8 Óñòàâà Ñîâåòà Åâðîïû ÷ëåíñòâî â Ñîâåòå
ìîæåò áûòü ïðèîñòàíîâëåíî ïðè ãðóáîì íàðóøåíèè ïîëîæåíèÿ ñòàòüè

1 Ðåøåíèå ÅÑÏ× ïî äåëó «Êåëäñåí, Áóñê Ìàãñåí è Ïåäåðñåí ïðîòèâ Äàíèè», 07.12.1976 § 53.
2 Ê. Ýêøòàéí, «Îñíîâíûå ïðàâà è ñâîáîäû», Ì. NOTA BENE, 2004 ã., Ïðåäèñëîâèå, ñòð. 8.
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3, îáÿçûâàþùåãî ïðèçíàâàòü ïðèíöèï âåðõîâåíñòâà ïðàâà è îáåñïå÷è-
âàòü âñåì ëèöàì, íàõîäÿùèìñÿ ïîä þðèñäèêöèåé ãîñóäàðñòâà, âîçìîæ-
íîñòü ïîëüçîâàòüñÿ ïðàâàìè ÷åëîâåêà è îñíîâíûìè ñâîáîäàìè. 

Ïðèâåðæåííîñòü ãîñóäàðñòâ-ó÷àñòíèêîâ ïðèíöèïó âåðõîâåíñòâà ïðà-
âà, ïðàâàì ÷åëîâåêà è îñíîâíûì ñâîáîäàì çàêðåïëåíà òàêæå â Êîíâåí-
öèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä. 

Ðàçóìååòñÿ, ïîäîáíûå, èíîãäà ñ÷èòàþùèåñÿ äåêëàðàòèâíûìè, ïðèíöè-
ïû íàïðÿìóþ íå ïðèìåíèìû Ñóäîì, íå ìîãóò ðàññìàòðèâàòüñÿ êàê
íîðìû, íà êîòîðûõ ìîãóò îñíîâûâàòüñÿ æàëîáû, íî îíè ìîãóò áûòü
ïðèíÿòû è ïðèíèìàþòñÿ âî âíèìàíèå Ñóäîì ïðè ðåøåíèè òåõ èëè
èíûõ êîíêðåòíûõ ñïîðîâ.

Â ñâîåé ïðàêòèêå Åâðîïåéñêèé ñóä íåèçìåííî èñõîäèë èç òîãî, ÷òî îò-
âåòñòâåííîñòü ãîñóäàðñòâ-ó÷àñòíèêîâ îãðàíè÷èâàåòñÿ òîëüêî òåìè ïðà-
âàìè, êîòîðûå çàêðåïëåíû â Êîíâåíöèè èëè â Ïðîòîêîëàõ ê íåé, è ïðè-
çíàâàë íåïðèåìëåìûìè êàê íå ñîâìåñòèìûå ñ ïîëîæåíèÿìè Êîíâåíöèè
ïî ìàòåðèàëüíûì îñíîâàíèÿì (ratione materiae) æàëîáû íà íàðóøåíèÿ,
âûõîäÿùèå çà ðàìêè ïðàâ, ãàðàíòèðîâàííûõ Êîíâåíöèåé. 

Ýòè ïðàâà âêëþ÷àþò â ñåáÿ ïðàâî íà æèçíü (ñòàòüÿ 2), çàïðåùåíèå ïû-
òîê, áåñ÷åëîâå÷íîãî èëè óíèæàþùåãî äîñòîèíñòâî îáðàùåíèÿ èëè íà-
êàçàíèÿ (ñòàòüÿ 3), ðàáñòâà è ïðèíóäèòåëüíîãî òðóäà (ñòàòüÿ 4), ïðàâî
íà ñâîáîäó è ëè÷íóþ íåïðèêîñíîâåííîñòü (ñòàòüÿ 5), ñïðàâåäëèâîå ñó-
äåáíîå ðàçáèðàòåëüñòâî è íàêàçàíèå èñêëþ÷èòåëüíî íà îñíîâàíèè çà-
êîíà (ñòàòüè 6 è 7), ïðàâî íà óâàæåíèå ÷àñòíîé è ñåìåéíîé æèçíè, íå-
ïðèêîñíîâåííîñòü æèëèùà è òàéíó êîððåñïîíäåíöèè (ñòàòüÿ 8), ñâî-
áîäó ìûñëè, ñîâåñòè è ðåëèãèè (ñòàòüÿ 9), ñâîáîäó âûðàæåíèÿ ìíåíèÿ,
ïîëó÷åíèÿ è ðàñïðîñòðàíåíèÿ èíôîðìàöèè è èäåé (ñòàòüÿ 10), ñâîáî-
äó ñîáðàíèé è îáúåäèíåíèé (ñòàòüÿ 11), ïðàâî íà âñòóïëåíèå â áðàê
(ñòàòüÿ 12), ïðàâî ñîáñòâåííîñòè (ñòàòüÿ 1 Ïðîòîêîëà ¹ 1), ïðàâî íà
îáðàçîâàíèå è íà ñâîáîäíûå âûáîðû (ñòàòüè 2 è 3 Ïðîòîêîëà ¹ 1), çà-
ïðåùåíèå ëèøåíèÿ ñâîáîäû çà äîëãè (ñòàòüÿ 1 Ïðîòîêîëà ¹ 4), ñâîáî-
äó ïåðåäâèæåíèÿ (ñòàòüÿ 2 Ïðîòîêîëà ¹ 4), çàïðåùåíèå âûñûëêè
ãðàæäàí è êîëëåêòèâíîé âûñûëêè èíîñòðàíöåâ (ñòàòüè 3 è 4 Ïðîòîêî-
ëà ¹ 4), çàïðåùåíèå ñìåðòíîé êàçíè (ñòàòüÿ 1 Ïðîòîêîëà ¹ 6), ïðàâî
íà îáæàëîâàíèå ïî óãîëîâíûì äåëàì è íà êîìïåíñàöèþ â ñëó÷àå ñó-
äåáíîé îøèáêè (ñòàòüè 2 è 3 Ïðîòîêîëà ¹ 7), ïðàâî íå áûòü ñóäèìûì
èëè íàêàçàííûì äâàæäû (ñòàòüÿ 4 Ïðîòîêîëà ¹ 7).

Ïåðå÷èñëåíû íàçâàíèÿ âñåõ ãàðàíòèðîâàííûõ ïðàâ è ñâîáîä, îäíàêî
êàòàëîã â äàííîì âèäå íåëüçÿ ñ÷èòàòü çàêðûòûì. Ïðàêòèêà Ñóäà ñâè-
äåòåëüñòâóåò î òîì, ÷òî Ñóä íèêîãäà íå ðàññìàòðèâàë êàòàëîã çàùèùà-
åìûõ ïðàâ è ñâîáîä ïîëíîñòüþ çàêðûòûì. Ñóä, êàê è áûâøàÿ Êîìèñ-
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Èñèÿ ïî ïðàâàì ÷åëîâåêà, ðàññìàòðèâàåò Êîíâåíöèþ êàê «æèâîé èíñò-
ðóìåíò», êîòîðûé äîëæåí òîëêîâàòüñÿ ñ ó÷åòîì ñîâðåìåííûõ óñëîâèé.
Ðàñøèðåíèå ñôåðû îòâåòñòâåííîñòè ãîñóäàðñòâ-ó÷àñòíèêîâ ñâåðõ òåõ
îáÿçàòåëüñòâ, êîòîðûå îíè ïðèíèìàëè íà ñåáÿ ïðè ïîäïèñàíèè è ðà-
òèôèêàöèè Êîíâåíöèè è, ñëåäîâàòåëüíî, ðàñøèðåíèå ñôåðû ãàðàíòèé,
ïðåäîñòàâëÿåìûõ Êîíâåíöèåé, äîñòèãíóòû ïóòåì íå òîëüêî åå ýâîëþ-
öèîíèñòñêîãî òîëêîâàíèÿ, íî è çà ñ÷åò åå òîëêîâàíèÿ ñ ó÷åòîì îáùå-
ãî êîíòåêñòà.

Åâðîïåéñêèé ñóä íå ðàç ïîä÷åðêèâàë, ÷òî åãî äåÿòåëüíîñòü îñíîâàíà
íà ïðèíöèïå âåðõîâåíñòâà ïðàâà – «îäíîì èç îñíîâíûõ ïðèíöèïîâ
äåìîêðàòè÷åñêîãî îáùåñòâà, íà êîòîðûé óêàçûâàåòñÿ â Ïðåàìáóëå
Êîíâåíöèè» è «èç êîòîðîãî îíà èñõîäèò»3.

Â î÷åíü âàæíîì ïðåöåäåíòíîì ðåøåíèè ïî äåëó Ãîëäåð ïðîòèâ Ñîåäè-
íåííîãî Êîðîëåâñòâà îò 21 ôåâðàëÿ 1975 ãîäà,4 êîòîðûì ïðàâî íà äî-
ñòóï ê ïðàâîñóäèþ áûëî ïðèçíàíî îäíîé èç íåîòúåìëåìûõ ñîñòàâëÿ-
þùèõ ïðàâà íà ñïðàâåäëèâîå ñóäåáíîå ðàçáèðàòåëüñòâî, Ñóä, ðàçðå-
øàÿ âîïðîñ î ìåòîäå òîëêîâàíèÿ Êîíâåíöèè è, ïðåæäå âñåãî, ïàðàãðà-
ôà 1 ñòàòüè 6, ðåøèë, ÷òî åìó ñëåäóåò ðóêîâîäñòâîâàòüñÿ ñòàòüÿìè 31-
33 Âåíñêîé êîíâåíöèè î ïðàâå ìåæäóíàðîäíûõ äîãîâîðîâ îò 23 ìàÿ
1969 ãîäà. (Íåáåçûíòåðåñíî, ÷òî ê òîìó âðåìåíè ýòà Êîíâåíöèÿ åùå
íå âñòóïèëà â ñèëó è ñîãëàñíî ñòàòüå 4 îíà îáðàòíóþ ñèëó íå èìåëà,
îäíàêî Ñóä óêàçàë, ÷òî «… â ñòàòüÿõ 31-33 Êîíâåíöèè èçëàãàþòñÿ ïðà-
âèëà òîëêîâàíèÿ, ïðèíÿòûå â ìåæäóíàðîäíîì ïðàâå, íà êîòîðûå Ñóä
óæå ññûëàëñÿ â ñîîòâåòñòâóþùèõ ñëó÷àÿõ. Â ýòîì îòíîøåíèè â öåëÿõ
òîëêîâàíèÿ Åâðîïåéñêîé êîíâåíöèè ñëåäóåò ðóêîâîäñòâîâàòüñÿ ýòèìè
ïðàâèëàìè, íî ñ îãîâîðêîé – «áåç óùåðáà äëÿ ñîîòâåòñòâóþùèõ ïðà-
âèë äàííîé îðãàíèçàöèè», â äàííîì ñëó÷àå – Ñîâåòà Åâðîïû».)

Ñòàòüÿ 31 Âåíñêîé êîíâåíöèè óñòàíàâëèâàåò, ÷òî äîãîâîð äîëæåí òîë-
êîâàòüñÿ äîáðîñîâåñòíî â ñîîòâåòñòâèè ñ îáû÷íûì çíà÷åíèåì, êîòî-
ðîå ñëåäóåò ïðèäàâàòü òåðìèíàì äîãîâîðà â èõ êîíòåêñòå, à òàêæå â
ñâåòå îáúåêòà è öåëåé äîãîâîðà. Ïðè ýòîì êîíòåêñò äîãîâîðà âêëþ÷à-
åò, ñðåäè ïðî÷åãî, åãî ïðåàìáóëó è ïðèëîæåíèÿ.   

Ñóä â ðåøåíèè ïî äåëó Ãîëäåðà ïîä÷åðêíóë, ÷òî «ïðåàìáóëà ê äîãîâî-
ðó îáðàçóåò íåîòúåìëåìóþ ÷àñòü åãî êîíòåêñòà. Áîëåå òîãî, ïðåàìáó-
ëà îáû÷íî áûâàåò âåñüìà ïîëåçíîé äëÿ îïðåäåëåíèÿ «ïðåäìåòà» è «öå-
ëè» êîíêðåòíîãî ìåæäóíàðîäíî-ïðàâîâîãî àêòà ïðè åãî òîëêîâàíèè».
Äàëåå, äëÿ óñòàíîâëåíèÿ «ïðè ïîìîùè òîëêîâàíèÿ, ÿâëÿåòñÿ ëè äîñòóï
ê ïðàâîñóäèþ ñîñòàâíîé ÷àñòüþ èëè àñïåêòîì óêàçàííîãî ïðàâà», Ñóä

3 Ðåøåíèå ÅÑÏ× ïî äåëó «Áðîóãàí è äðóãèå ïðîòèâ Ñîåäèíåííîãî Êîðîëåâñòâà», 
29.11.1988 § 58.

4 Ðåøåíèå ÅÑÏ× ïî äåëó «Ãîëäåð ïðîòèâ Ñîåäèíåííîãî Êîðîëåâñòâà», 21.02.1975, §§ 29-35. 



ïðèäàë íàèáîëüøåå ñìûñëîâîå çíà÷åíèå òîìó ìåñòó â Ïðåàìáóëå ê Åâ-
ðîïåéñêîé êîíâåíöèè, ãäå ïîäïèñàâøèå åå ïðàâèòåëüñòâà çàÿâëÿþò,
÷òî îíè «ïðåèñïîëíåíû ðåøèìîñòè êàê ïðàâèòåëüñòâà åâðîïåéñêèõ
ñòðàí, ïðèäåðæèâàþùèõñÿ åäèíûõ âçãëÿäîâ è èìåþùèõ îáùåå íàñëå-
äèå ïîëèòè÷åñêèõ òðàäèöèé è èäåàëîâ, óâàæåíèÿ ñâîáîäû è âåðõîâåí-
ñòâà ïðàâà, ñäåëàòü ïåðâûå øàãè íà ïóòè êîëëåêòèâíîãî îñóùåñòâëå-
íèÿ íåêîòîðûõ èç ïðàâ, ñôîðìóëèðîâàííûõ âî Âñåîáùåé äåêëàðàöèè».

Ïðàâèòåëüñòâî Âåëèêîáðèòàíèè óòâåðæäàëî, ÷òî Ïðåàìáóëà íå âêëþ-
÷àåò âåðõîâåíñòâî ïðàâà â ïåðå÷åíü çàäà÷ è öåëåé Êîíâåíöèè, à ëèøü
óêàçûâàåò íà íåãî êàê íà õàðàêòåðíóþ ÷åðòó îáùåãî äóõîâíîãî íàñëå-
äèÿ ãîñóäàðñòâ-÷ëåíîâ Ñîâåòà Åâðîïû. Ñóä ïîñ÷èòàë, ÷òî «áûëî áû
îøèáêîé âèäåòü â ýòîé ññûëêå «íå áîëåå ÷åì «ðèòîðèêó», íå ïðåäñòàâ-
ëÿþùóþ èíòåðåñà äëÿ òîëêîâàíèÿ Êîíâåíöèè. Ïðàâèòåëüñòâà, ïîäïè-
ñàâøèå Êîíâåíöèþ, èñõîäèëè èç ãëóáîêîé âåðû â âåðõîâåíñòâî ïðàâà.
Ñëåäîâàíèå ýòîìó ïðè òîëêîâàíèè òåðìèíîâ, èñïîëüçóåìûõ â ïàðàãðà-
ôå 1 ñòàòüè 6, ñîîáðàçíî ñ çàêëþ÷åííûì â íèõ ñìûñëîì è â ñâåòå çà-
äà÷ è öåëåé Êîíâåíöèè, ÿâëÿåòñÿ åñòåñòâåííûì è ïîëíîñòüþ ñîîòâåò-
ñòâóåò ïðèíöèïó äîáðîñîâåñòíîñòè. Ýòî, ïî ìíåíèþ Ñóäà, òåì áîëåå
ñïðàâåäëèâî, ïîñêîëüêó Óñòàâ Ñîâåòà Åâðîïû, ÷ëåíàìè êîòîðîãî ÿâëÿ-
þòñÿ âñå ãîñóäàðñòâà-ó÷àñòíèêè Êîíâåíöèè, ñîäåðæèò ññûëêó íà âåð-
õîâåíñòâî ïðàâà â äâóõ ìåñòàõ, êîòîðûå óïîìèíàëèñü âûøå. 

Â ïîñòàíîâëåíèè îò 12 äåêàáðÿ 2001 ãîäà î ïðèåìëåìîñòè æàëîáû ïî
äåëó Áàíêîâè÷ Ñóä íàïîìíèë, «÷òî ïðèíöèïû, ëåæàùèå â îñíîâå Êîí-
âåíöèè, íå ìîãóò òîëêîâàòüñÿ è ïðèìåíÿòüñÿ èçîëèðîâàíî. Ñóä äîëæåí
ïðè ðàññìîòðåíèè âîïðîñîâ îòíîñèòåëüíî åãî þðèñäèêöèè ïðèíèìàòü
òàêæå âî âíèìàíèå ëþáûå ïðèìåíèìûå íîðìû ìåæäóíàðîäíîãî ïðà-
âà è, ñëåäîâàòåëüíî, îïðåäåëèòü îòâåòñòâåííîñòü ãîñóäàðñòâà â ñîîò-
âåòñòâèè ñ ðåãóëèðóþùèìè ïðèíöèïàìè ìåæäóíàðîäíîãî ïðàâà, íå çà-
áûâàÿ ïðè ýòîì îñîáûé õàðàêòåð Êîíâåíöèè êàê äîãîâîðà î ïðàâàõ ÷å-
ëîâåêà. Êîíâåíöèÿ äîëæíà òîëêîâàòüñÿ, íàñêîëüêî ýòî âîçìîæíî, â
ãàðìîíèè ñ äðóãèìè ïðèíöèïàìè ìåæäóíàðîäíîãî ïðàâà, ÷àñòüþ êîòî-
ðîãî îíà ÿâëÿåòñÿ» (§ 57).

Ðàíåå òàêàÿ æå ïîçèöèÿ áûëà ñôîðìóëèðîâàíà â ðåøåíèÿõ ïî äåëó Ëî-
èçèäó ïðîòèâ Òóðöèè. Åñëè îòíîñèòåëüíî ê âûøåóïîìÿíóòîìó äåëó
Ãîëäåðà ìîæíî ñêàçàòü, ÷òî, ðóêîâîäñòâóÿñü ïðèíöèïîì âåðõîâåíñòâà
ïðàâà, Ñóä îïðåäåëèë ðàìêè ïðàâà íà ñóäåáíîå ðàçáèðàòåëüñòâî, òî ïî
äåëó Ëîèçèäó òàêèì æå îáðàçîì îïðåäåëèëèñü ïðåäåëû þðèñäèêöèè
ãîñóäàðñòâà, â ñìûñëå ñòàòüè 1 Êîíâåíöèè.

Ãðàæäàíêà Êèïðà Ëîèçèäó èç-çà ðàçäåëà Êèïðà íà ãðå÷åñêóþ è òóðåö-
êóþ ÷àñòè áûëà ëèøåíà äîñòóïà ê ñâîåé ñîáñòâåííîñòè. Ñóä ïðèíÿë âî
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Èâíèìàíèå, ÷òî çàÿâèòåëüíèöà ëèøèëàñü êîíòðîëÿ íàä ñîáñòâåííîñòüþ
â ðåçóëüòàòå îêêóïàöèè ñåâåðíîé ÷àñòè Êèïðà òóðåöêèìè âîéñêàìè è
ñîçäàíèÿ íà ýòîé òåððèòîðèè Òóðåöêîé Ðåñïóáëèêè Ñåâåðíûé Êèïð è
òóðåöêèå ñèëû íåîäíîêðàòíî ÷èíèëè åé ïðåïÿòñòâèÿ â îòíîøåíèè ê
åå ñîáñòâåííîñòè è ïî óêàçàííûì ñîîáðàæåíèÿì ïðèçíàë Òóðöèþ îò-
âåòñòâåííîé çà íàðóøåíèå ñòàòüè 1 Ïðîòîêîëà ¹ 1 ê Êîíâåíöèè â îò-
íîøåíèè Ëîèçèäó. Ñóä, îòêàçàâøèñü ðàññìàòðèâàòü ÒÐÑÊ êàê ñóâå-
ðåííîå ãîñóäàðñòâî, â ðåøåíèè îò 18 äåêàáðÿ 1996 ãîäà ñîñëàëñÿ íà ñî-
îòâåòñòâóþùèå ðåçîëþöèè ìåæäóíàðîäíûõ îðãàíèçàöèé è ìåæäóíà-
ðîäíóþ ïðàêòèêó è íå îòâåòèë íà çàÿâëåíèå Òóðöèè î òîì, ÷òî ÒÐÑÊ
áûëà ñîçäàíà òóðêàìè-êèïðèîòàìè, êîòîðûå òàêèì îáðàçîì îñóùåñò-
âèëè ñâîå ïðàâî íà ñàìîîïðåäåëåíèå. Íà ýòîò âîïðîñ îòâåòèë ñóäüÿ Ë.
Âèëüäõàáåð â ñîâïàäàþùåì îòäåëüíîì ìíåíèè, ê êîòîðîìó ïðèñîåäè-
íèëñÿ ñóäüÿ Ð. Ðèññäàë.

Ñóäüè îòìåòèëè, ÷òî «äî íåäàâíåãî âðåìåíè â ìåæäóíàðîäíîé ïðàêòè-
êå ïðàâî íà ñàìîîïðåäåëåíèå â ïðàêòè÷åñêîì ïëàíå áûëî èäåíòè÷íî
ïðàâó íà äåêîëîíèçàöèþ è ôàêòè÷åñêè ñâîäèëîñü òîëüêî ê íåìó. Â ïî-
ñëåäíèå ãîäû âîçíèê êîíñåíñóñ â ïîíèìàíèè òîãî ôàêòà, ÷òî íàðîä
ìîæåò òàêæå ñòðåìèòüñÿ ê ñàìîîïðåäåëåíèþ, åñëè ïðàâà ÷åëîâåêà ñè-
ñòåìàòè÷åñêè è ãðóáî íàðóøàþòñÿ, åñëè îí ïîëíîñòüþ ëèøåí ïðåäñòà-
âèòåëüñòâà èëè ïðåäñòàâëåí ÿâíî íåäîñòàòî÷íî â îðãàíàõ âëàñòè, ñ ïî-
ìîùüþ àíòèäåìîêðàòè÷åñêèõ è äèñêðèìèíàöèîííûõ ìåòîäîâ. Åñëè
ýòî îïèñàíî ïðàâèëüíî, òî ïðàâî íà ñàìîîïðåäåëåíèå – ýòî òîò ñàìûé
èíñòðóìåíò, ñïîñîáíûé ñëóæèòü âîññòàíîâëåíèþ ýëåìåíòàðíûõ íîðì
â îáëàñòè ïðàâ ÷åëîâåêà è äåìîêðàòèè …. â òîì ñëó÷àå, êîãäà ïðàâî íà
ñàìîîïðåäåëåíèå íå óêðåïëÿåò è íå âîññòàíàâëèâàåò ïðàâà ÷åëîâåêà è
äåìîêðàòè÷åñêèå ïðèíöèïû äëÿ âñåõ ãðàæäàí è îáùåñòâåííûõ ñòðóê-
òóð, ÷òî èìååò ìåñòî â äàííîì ñëó÷àå, íåëüçÿ íå ñ÷èòàòüñÿ ñ ïîëèòè-
êîé íåïðèçíàíèÿ ÒÐÑÊ, ïðîâîäèìîé ìèðîâûì ñîîáùåñòâîì»5. 

Îòâåðãíóâ àðãóìåíòû î âîçìîæíûõ ïîëèòè÷åñêèõ ïîñëåäñòâèÿõ óêà-
çàííîãî ðåøåíèÿ, Ñóä ïîäòâåðäèë ñâîþ ïðèâåðæåííîñòü ïðèíöèïó
âåðõîâåíñòâà ïðàâà.

Â ðåøåíèè ïî äåëó Ãîëäåðà, îòìå÷àÿ, ÷òî «âåðõîâåíñòâî ïðàâà â
ãðàæäàíñêî-ïðàâîâûõ äåëàõ òðóäíî ïðåäñòàâèòü áåç âîçìîæíîñòè ïî-
ëó÷èòü äîñòóï ê ïðàâîñóäèþ», Ñóä óêàçàë íà îäíî èç íåîáõîäèìûõ
óñëîâèé îáåñïå÷åíèÿ âåðõîâåíñòâà ïðàâà. Òàêîâûì ÿâëÿåòñÿ äîñòóï
ê ïðàâîñóäèþ.

Â äàëüíåéøåì Ñóä ê ýòîìó äîáàâèë è íåîáõîäèìîñòü èñïîëíåíèÿ ñó-
äåáíîãî ðåøåíèÿ. Â ðåøåíèè ïî äåëó «Èììîáèëèàðå Ñàôôè» ïðîòèâ
Èòàëèè îò 28 èþëÿ 1999 ãîäà «Ñóä ïîñòàíîâèë, ÷òî åñëè âíóòðåííåå

5 ÅÑÏ×, Èçáðàííûå ðåøåíèÿ, Ò.2, Ì. 2001 ã., ñòð. 374-375.



102 çàêîíîäàòåëüñòâî Äîãîâàðèâàþùåéñÿ Ñòîðîíû äîïóñêàåò íåèñïîëíå-
íèå îêîí÷àòåëüíîãî ñóäåáíîãî ðåøåíèÿ â óùåðá îäíîé èç ñòîðîí, ïðà-
âî íà ñóäåáíîå ðàçáèðàòåëüñòâî ñòàíîâèòñÿ èëëþçîðíûì. Ïðåäñòàâëÿ-
åòñÿ íåìûñëèìûì, ÷òîáû ïàðàãðàô 1 ñòàòüè 6, äåòàëüíî îïèñûâàÿ ïðî-
öåäóðíûå ãàðàíòèè, ïðåäîñòàâëåííûå ñòîðîíàì, òàêèå êàê ñïðàâåäëè-
âîñòü, ïóáëè÷íîñòü, ýôôåêòèâíîñòü ðàçáèðàòåëüñòâà, ïðè ýòîì íå
îáåñïå÷èâàë èñïîëíåíèå ñóäåáíîãî ðåøåíèÿ. Òîëêîâàíèå ñòàòüè 6
òîëüêî ëèøü êàê ãàðàíòèðóþùåé ïðàâî íà äîñòóï â ñóä è ïðîâåäåíèå
ñóäåáíîãî ðàçáèðàòåëüñòâà ìîæåò ïðèâåñòè ê ñèòóàöèÿì, íåñîâìåñòè-
ìûì ñ ïðèíöèïîì âåðõîâåíñòâà ïðàâà, êîòîðûé Äîãîâàðèâàþùèåñÿ
Ñòîðîíû îáÿçàëèñü ñîáëþäàòü ïðè ðàòèôèêàöèè Êîíâåíöèè»6.

Ïî ìíåíèþ Ñóäà, ïðèíöèï âåðõîâåíñòâà ïðàâà ïîäðàçóìåâàåò òàêæå,
÷òî âìåøàòåëüñòâî îðãàíîâ èñïîëíèòåëüíîé âëàñòè â ïðàâà îòäåëüíûõ
ëèö äîëæíî íàõîäèòüñÿ ïîä ýôôåêòèâíûì ñóäåáíûì êîíòðîëåì (ñì.
ðåøåíèÿ ïî äåëó Êëàññ è äðóãèå ïðîòèâ Ôåäåðàòèâíîé Ðåñïóáëèêè
Ãåðìàíèÿ îò 6 ñåíòÿáðÿ 1978 ãîäà7 è ïî äåëó Ðîòàðó ïðîòèâ Ðóìûíèè
îò 4 ìàÿ 2000 ãîäà).

Â ðåøåíèè ïî äåëó Ðîòàðó Ñóä îòìåòèë, ÷òî «Ñóä äîëæåí ïîëó÷èòü
óäîâëåòâîðÿþùåå åãî ïîäòâåðæäåíèå òîãî, ÷òî ñóùåñòâóåò àäåêâàò-
íàÿ è ýôôåêòèâíàÿ ñèñòåìà ãàðàíòèé îò çëîóïîòðåáëåíèé, ïîñêîëü-
êó ñèñòåìà íåãëàñíîãî íàáëþäåíèÿ, ñîçäàííàÿ äëÿ çàùèòû íàöèî-
íàëüíîé áåçîïàñíîñòè, âëå÷åò çà ñîáîé ðèñê ïîäðûâà èëè äàæå óíè÷-
òîæåíèÿ äåìîêðàòèè ïîä ïðåäëîãîì åå çàùèòû. Äëÿ òîãî ÷òîáû ñèñ-
òåìà íåãëàñíîãî íàáëþäåíèÿ áûëà ñîâìåñòèìà ñî ñòàòüåé 8 Êîíâåí-
öèè, îíà äîëæíà ñîäåðæàòü óñòàíîâëåííûå çàêîíîì ãàðàíòèè, êîòî-
ðûå ïðèìåíÿþòñÿ äëÿ íàäçîðà çà äåÿòåëüíîñòüþ ñïåöñëóæá. Íàäçîð-
íûå ïðîöåäóðû äîëæíû êàê ìîæíî òî÷íåå ñîîòâåòñòâîâàòü öåííîñ-
òÿì äåìîêðàòè÷åñêîãî îáùåñòâà, â ÷àñòíîñòè, âåðõîâåíñòâó ïðàâà, î
÷åì ñêàçàíî â Ïðåàìáóëå Êîíâåíöèè. Âåðõîâåíñòâî ïðàâà, inter alia,
îáÿçûâàåò ê òîìó, ÷òîáû âìåøàòåëüñòâî èñïîëíèòåëüíûõ îðãàíîâ
âëàñòè â ïðàâà ëèö áûëî ïðåäìåòîì ýôôåêòèâíîãî íàäçîðà, êîòîðûé
îáû÷íî äîëæåí îñóùåñòâëÿòüñÿ ñóäåáíîé âëàñòüþ, ïî êðàéíåé ìåðå
â êà÷åñòâå ïîñëåäíåé èíñòàíöèè, ïîñêîëüêó ñóäåáíûé êîíòðîëü ïðå-
äîñòàâëÿåò íàèëó÷øèå ãàðàíòèè íåçàâèñèìîñòè, áåñïðèñòðàñòíîñòè è
íàäëåæàùåé ïðîöåäóðû»8.

Ñóä ïîñëåäîâàòåëüíî ïðèäåðæèâàåòñÿ ìíåíèÿ, «÷òî âåðõîâåíñòâî ïðà-
âà, ÿâëÿÿñü îäíèì èç îñíîâíûõ ïðèíöèïîâ äåìîêðàòè÷åñêîãî îáùåñò-

6 Ðåøåíèå ÅÑÏ× ïî äåëó «Èììîáèëèàðå Ñàôôè ïðîòèâ Èòàëèè», 28.07.1999, § 63, ñòð. 433.
7 Ðåøåíèå ÅÑÏ× ïî äåëó «Êëàññ è äðóãèå ïðîòèâ Ôåäåðàòèâíîé Ðåñïóáëèêè Ãåðìàíèÿ»,

06.09.1978, § 55, ÅÑÏ×, Èçáðàííûå ðåøåíèÿ, Ò.1, ñòð. 177, Ì. 2001 ã.
8 Ðåøåíèå ÅÑÏ× ïî äåëó «Ðîòàðó ïðîòèâ Ðóìûíèè», 04.05.2000, § 55, ÅÑÏ×, Èçáðàííûå

ïîñòàíîâëåíèÿ 1999-2001 è êîììåíòàðèè, Ì. 2002, ñòð. 191. À
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Èâà, ïðåäïîëàãàåò ñóäåáíûé êîíòðîëü íàä âìåøàòåëüñòâîì ñî ñòîðîíû
èñïîëíèòåëüíîé âëàñòè â ïðàâî êàæäîãî ÷åëîâåêà íà ñâîáîäó, ïðåäóñ-
ìîòðåííîå ñòàòüåé 5…»9.

Ñóä ñ÷èòàåò, ÷òî ãàðàíòèè ïðàâà íà ñâîáîäó è ëè÷íóþ íåïðèêîñíîâåí-
íîñòü, ïðåäóñìîòðåííûå â ñòàòüå 5 ïàðàãðàô 3, ñóùåñòâåííîé ÷åðòîé
êîòîðûõ ÿâëÿåòñÿ ñóäåáíûé êîíòðîëü, «ïðåäíàçíà÷åíû ñâåñòè ê ìèíè-
ìóìó ðèñê ïðîèçâîëà è ãàðàíòèðîâàòü âåðõîâåíñòâî ïðàâà» (ñì. ðåøå-
íèå ïî äåëó Àêñîé ïðîòèâ Òóðöèè îò 18 äåêàáðÿ 1996 ãîäà, § 76).

Åâðîïåéñêèé ñóä èñõîäèò èç òîãî, ÷òî «Ñóäû – ãàðàíòû ïðàâîñóäèÿ,
èõ ðîëü ÿâëÿåòñÿ êëþ÷åâîé â ãîñóäàðñòâå, îñíîâàííîì íà âåðõîâåíñò-
âå ïðàâà. Ïîýòîìó îíè äîëæíû ïîëüçîâàòüñÿ äîâåðèåì îáùåñòâåííîñ-
òè…»10.

Åâðîïåéñêèé Ñóä â ñâîèõ ðåøåíèÿõ èñõîäèò èç òîãî, ÷òî îäíèì èç îñ-
íîâíûõ àñïåêòîâ âåðõîâåíñòâà ïðàâà ÿâëÿåòñÿ ïðèíöèï ïðàâîâîé îï-
ðåäåëåííîñòè. Òðåáîâàíèå ïðàâîâîé îïðåäåëåííîñòè ïðåäúÿâëÿåòñÿ è
ê çàêîíîäàòåëüñòâó, è ê ïðàâîïðèìåíèòåëüíîé ïðàêòèêå. 

Ìíîãèå ñòàòüè Êîíâåíöèè äåëàþò ññûëêè íà âíóòðèãîñóäàðñòâåííûé
çàêîí. Ëèøåíèå ñâîáîäû äîïóñòèìî òîëüêî â ïîðÿäêå, óñòàíîâëåííîì
çàêîíîì (ñòàòüÿ 5), ñóäû äîëæíû ñîçäàâàòüñÿ íà îñíîâàíèè çàêîíà
(ñòàòüÿ 6), íàêàçàíèå âîçìîæíî èñêëþ÷èòåëüíî íà îñíîâàíèè çàêîíà
(ñòàòüÿ 7), âìåøàòåëüñòâî â ïðàâî íà óâàæåíèå ÷àñòíîé è ñåìåéíîé
æèçíè, îãðàíè÷åíèå ñâîáîäû ìûñëè, ñîâåñòè è ðåëèãèè, âûðàæåíèÿ
ìíåíèÿ, ñîáðàíèé è îáúåäèíåíèé äîëæíû áûòü ïðåäóñìîòðåíû çàêî-
íîì (ñòàòüè 8-11) è ò.ä. 

Ñóä íåîäíîêðàòíî îòìå÷àë, ÷òî âûðàæåíèå «ïðåäóñìîòðåíî çàêîíîì»
òðåáóåò, âî-ïåðâûõ, ÷òîáû ðàññìàòðèâàåìûå äåéñòâèÿ âëàñòåé èìåëè
îñíîâàíèÿ âî âíóòðåííåì ïðàâå. Îäíîâðåìåííî îíî èìååò â âèäó è
êà÷åñòâî êîíêðåòíîãî çàêîíà.

Çàêîí, ñîãëàñíî ïðàâîâîé ïîçèöèè Ñóäà, äîëæåí îòâå÷àòü îïðåäåëåí-
íûì îáÿçàòåëüíûì êðèòåðèÿì, áåç ÷åãî îí íå ìîæåò ñ÷èòàòüñÿ çàêî-
íîì â ñìûñëå Êîíâåíöèè. Òàêèìè êðèòåðèÿìè, óñòàíîâëåííûìè â ïðå-
öåäåíòíîì ïðàâå Ñóäà, ÿâëÿþòñÿ:

- äîñòóïíîñòü «çàêîíà»;

- ÷åòêîñòü è êîíêðåòíîñòü åãî ïðåäïèñàíèé;

- âîçìîæíîñòü ïðåäâèäåíèÿ ïîñëåäñòâèé, ò.å. ïðåäñêàçóåìîñòü;

- ñîîòâåòñòâèå ïðèíöèïó âåðõîâåíñòâà ïðàâà.  

9 Ðåøåíèå ÅÑÏ× ïî äåëó «Áðàíèíãàí è Ìàêáðàéä ïðîòèâ Ñîåäèíåííîãî Êîðîëåâñòâà»,
26.05.1993, § 48.

10 Ðåøåíèå ÅÑÏ× ïî äåëó «Äå Õàýñ è Ãèéñåëñ ïðîòèâ Áåëüãèè», 24.02.1997, § 37, Ò.2, ñòð. 393.



«×òîáû îòâå÷àòü ýòèì òðåáîâàíèÿì, âíóòðåííåå ïðàâî äîëæíî ðàñïî-
ëàãàòü îïðåäåëåííîé çàùèòîé îò ïðîèçâîëüíûõ ïîñÿãàòåëüñòâ ñî ñòî-
ðîíû ãîñóäàðñòâà íà ïðàâà, ãàðàíòèðîâàííûå Êîíâåíöèåé. Ïîñêîëüêó
ðå÷ü èäåò î âîïðîñàõ, çàòðàãèâàþùèõ ôóíäàìåíòàëüíûå ïðàâà, òî åñ-
ëè áû çàêîí ïðåäîñòàâèë èñïîëíèòåëüíîé âëàñòè ïðàâî ñàìîñòîÿòåëü-
íî óñòàíàâëèâàòü ïðåäåëû óñìîòðåíèÿ, òî îí âñòóïèë áû â ïðîòèâîðå-
÷èå ñ ïðèíöèïîì âåðõîâåíñòâà ïðàâà, ÿâëÿþùèìñÿ îäíèì èç îñíîâíûõ
ïðèíöèïîâ äåìîêðàòè÷åñêîãî îáùåñòâà, çàêðåïëåííûõ Êîíâåíöèåé»
(Õàñàí è ×àóø ïðîòèâ Áîëãàðèè).

Â ðåøåíèè ïî äåëó Ïåòðà ïðîòèâ Ðóìûíèè îò 23 ñåíòÿáðÿ 1998 ãîäà
Ñóä ïðèçíàë ïîëîæåíèÿ íàöèîíàëüíîãî çàêîíîäàòåëüñòâà î ïðîâåðêå
êîððåñïîíäåíöèè çàêëþ÷åííûõ íåäîñòóïíûìè, òàê êàê îíè íå áûëè
îôèöèàëüíî îïóáëèêîâàíû, âñëåäñòâèå ÷åãî çàÿâèòåëü íå ìîã ñ íèìè
îçíàêîìèòüñÿ (ï. 37).

Áîëåå ïîäðîáíî òðåáîâàíèÿ, ïðåäúÿâëÿåìûå ê êà÷åñòâó çàêîíà, ñôîð-
ìóëèðîâàíû â ðåøåíèè ïî äåëó Ðåêâåíèé ïðîòèâ Âåíãðèè îò 20 ìàÿ
1999 ãîäà. Ñóä ïîä÷åðêíóë: «Â ñîîòâåòñòâèè ñ íåèçìåííîé ïðàêòèêîé
Ñóäà îäíèì èç òðåáîâàíèé, âûòåêàþùèõ èç âûðàæåíèÿ «ïðåäóñìîòðå-
íî çàêîíîì», ÿâëÿåòñÿ âîçìîæíîñòü ïðåäâèäåíèÿ. Ìîæíî ñ÷èòàòü çà-
êîíîì òîëüêî «íîðìó», ñôîðìóëèðîâàííóþ äîñòàòî÷íî ÷åòêî, ÷òîáû
ãðàæäàíèí ìîã ñêîððåêòèðîâàòü ñâîè äåéñòâèÿ. Çàèíòåðåñîâàííîå ëè-
öî äîëæíî èìåòü âîçìîæíîñòü, ïðè íåîáõîäèìîñòè ñ ïîìîùüþ þðèäè-
÷åñêîé êîíñóëüòàöèè, ïðåäâèäåòü ñ ðàçóìíîé äëÿ äàííûõ îáñòîÿ-
òåëüñòâ ñòåïåíüþ îïðåäåëåííîñòè òå ïîñëåäñòâèÿ, êîòîðûå ìîæåò ïî-
âëå÷ü çà ñîáîé êîíêðåòíîå äåéñòâèå. Ýòè ïîñëåäñòâèÿ íå íóæäàþòñÿ â
ïðåäâèäåíèè ñ àáñîëþòíîé óâåðåííîñòüþ: îïûò ïîêàçûâàåò, ÷òî òàêàÿ
óâåðåííîñòü íàõîäèòñÿ âíå ïðåäåëîâ äîñÿãàåìîñòè. Âïðî÷åì, óâåðåí-
íîñòü, õîòÿ è âåñüìà æåëàòåëüíàÿ, ñîïðîâîæäàåòñÿ èíîãäà ÷ðåçìåðíîé
æåñòêîñòüþ, îäíàêî ïðàâî äîëæíî óìåòü ñëåäîâàòü çà èçìåíÿþùèìè-
ñÿ îáñòîÿòåëüñòâàìè. Ìíîãèå çàêîíû ïîëüçóþòñÿ â áîëüøåé èëè â
ìåíüøåé ñòåïåíè íå÷åòêèìè ôîðìóëèðîâêàìè, òîëêîâàíèå è ïðèìåíå-
íèå êîòîðûõ çàâèñèò îò ïðàêòèêè. Óðîâåíü ÷åòêîñòè âíóòðåííåãî çà-
êîíîäàòåëüñòâà – à îíî íå â ñîñòîÿíèè ïðåäóñìîòðåòü âñåõ âîçìîæ-
íûõ ñëó÷àåâ, – âî ìíîãîì çàâèñèò îò òåêñòà çàêîíà, îïðåäåëåíèÿ ñôå-
ðû åãî äåéñòâèÿ è êîëè÷åñòâà è ñòàòóñà åãî àäðåñàòîâ. Ïðèíèìàÿ âî
âíèìàíèå îáùèé õàðàêòåð êîíñòèòóöèîííûõ íîðì, òðåáóåìûé äëÿ íèõ
óðîâåíü òî÷íîñòè ìîæåò áûòü ìåíüøå óðîâíÿ, òðåáóåìîãî äëÿ äðóãîãî
çàêîíîäàòåëüñòâà».

Ìîæíî áåç ñîìíåíèÿ ñîãëàñèòüñÿ ñ ìíåíèåì, ÷òî «ïðàâîâàÿ îïðåäå-
ëåííîñòü ïðåäïîëàãàåò ñòàáèëüíîñòü ïðàâîâîãî ðåãóëèðîâàíèÿ è ñóùå-
ñòâóþùèõ ïðàâîîòíîøåíèé», ÷òî íåìàëîâàæíî.
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Êàê óæå áûëî îòìå÷åíî âûøå, òðåáîâàíèå ïðàâîâîé îïðåäåëåííîñòè
îòíîñèòñÿ íå òîëüêî ê çàêîíàì, íî è ê ðåøåíèÿì ñóäîâ.         

Òàê, â ðåøåíèè ïî äåëó Áðóìàðåñêó ïðîòèâ Ðóìûíèè îò 28 îêòÿáðÿ
1999 ãîäà Åâðîïåéñêèé ñóä îòìåòèë, ÷òî «ïðèíöèï ïðàâîâîé îïðåäå-
ëåííîñòè, inter alia òðåáóåò, ÷òîáû ïðè îêîí÷àòåëüíîì ðàçðåøåíèè äå-
ëà ñóäàìè èõ ïîñòàíîâëåíèÿ íå âûçûâàëè ñîìíåíèÿ».

Íåñîâìåñòèìûì ñ äàííûì ïðèíöèïîì Ñóä ïðèçíàë ïðåäîñòàâëåííîå
Ãåíåðàëüíîìó ïðîêóðîðó ñòàòüåé 330 Ãðàæäàíñêî-ïðîöåññóàëüíîãî êî-
äåêñà Ðóìûíèè ïðàâî îáðàùàòüñÿ â Âåðõîâíûé Ñóä ïðàâîñóäèÿ ñ òðå-
áîâàíèåì îá îòìåíå îêîí÷àòåëüíîãî è âñòóïèâøåãî â çàêîííóþ ñèëó
ñóäåáíîãî ðåøåíèÿ ïî äåëó, â êîòîðîì îí íå ÿâëÿëñÿ ñòîðîíîé.

Ïðè ýòîì Ñóä ïîä÷åðêíóë, ÷òî ïîñêîëüêó äàííîå ïîëíîìî÷èå Ãåíå-
ðàëüíîãî ïðîêóðîðà íå îãðàíè÷åíî êàêèì-ëèáî ñðîêîì, òî ñóäåáíîå
ðåøåíèå ìîæåò áûòü îñïîðåíî â òå÷åíèå íåîïðåäåëåííîãî âðåìåíè, è,
òàêèì îáðàçîì, ñóäåáíûå ðåøåíèÿ ìîãóò ïîäâåðãàòüñÿ ñîìíåíèþ áåñ-
êîíå÷íî. Ïðèìåíèâ òàêèì îáðàçîì ïîëîæåíèÿ ñòàòüè 330 Ãðàæäàíñêî-
ïðîöåññóàëüíîãî êîäåêñà, Âåðõîâíûé Ñóä ïðàâîñóäèÿ íàðóøèë ïðèí-
öèï ïðàâîâîé îïðåäåëåííîñòè, ÷òî â êîíêðåòíûõ îáñòîÿòåëüñòâàõ äàí-
íîãî äåëà îäíîâðåìåííî ÿâèëîñü è íàðóøåíèåì ïðàâ çàÿâèòåëÿ, â
ïîëüçó êîòîðîãî ñîñòîÿëîñü îòìåíåííîå ñóäåáíîå ðåøåíèå, íà ñïðà-
âåäëèâîå ñóäåáíîå ðàçáèðàòåëüñòâî, ãàðàíòèðîâàííîå ïóíêòîì 1 ñòà-
òüè 6 Êîíâåíöèè (§ 61-62). 

SUMMARY

The statute of the Council of Europe declares the devotion of its estab-
lishers " to the spiritual and moral values which are the common heritage
of their peoples and the true source of individual freedom, political liber-
ty and the rule of law, principles which form the basis of all genuine
democracy".

The devotion of the state-parties to the principle of the  rule of law, human
rights and fundamental freedoms is provided also by the Convention on
Protection of Human Rights and Fundamental Freedoms.

Such principles are not directly applied by the European Court; they
cannot be considered as norms, where the applications may be based,
but they can be taken into account in the course of consideration of con-
crete cases.
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The European Court often emphasizes, that its activity is based on the prin-
ciple of the rule of law "as one of the main principles of democratic soci-
ety, which is mentioned in the Preamble of the Convention" and "from
which it derives". 

In the judgment on the case Golder v. the United Kingdom, the European
Court, while interpreting the content of Article 6 of the Convention, was
based on the principle of the rule of law, provided by the Preamble of the
Convention. In this judgment, the European Court, mentioning, that "it is
difficult to imagine the rule of law in civil cases without possibility of
access to courts, indicated to one of the necessary conditions of ensuring
the rule of law. Such a condition is access to courts.

Further the European Court added also the necessity to execute the court
decisions, as another condition for ensuring the rule of law. 

According to the European Court, the rule of law presumes also, that the
intervention of the bodies of executive power in the rights of persons must
be under an effective judicial control. 

The European Court in its judgments derives from the fact, that one of the
main aspects of the rule of law is the principle of legal certainty. The
requirement of legal certainty concerns both the legislator and the law-
implementing bodies.

The law, according to the legal position of the European Court, must be
consistent with certain necessary criteria, without which it cannot be con-
sidered as a law in the sense of the Convention. According to the Case-
law of the European Court such criteria are of:

- accessibility of the law,  

- concretness of its provisions,

- the possibility to predict its consequences, namely the 
predictibility,

- the consistence with the principle of the rule of law.

The requirement of legal certainty concerns not only laws, but also the
decisions of the courts. 

It is admissible, that "the legal certainty presumes the stability of legal reg-
ulation and existing legal relations”. 
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ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÅ ÏÀÐÀÌÅÒÐÛ
ÏÐÈÍÖÈÏÀ ÂÅÐÕÎÂÅÍÑÒÂÀ ÏÐÀÂÀ

ÀËÈÍÀ ßÍÓ×ÅÍÊÎ
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Ìîëäîâà

Óâàæàåìûé Ïðåäñåäàòåëüñòâóþùèé!

Óâàæàåìûå êîëëåãè!

Ïðåæäå âñåãî, õî÷ó ïîáëàãîäàðèòü îðãàíèçàòîðîâ êîíôåðåíöèè çà
ïðèãëàøåíèå ïðèíÿòü â íåé ó÷àñòèå.

Ñåãîäíÿøíèé ñòîëü ïðåäñòàâèòåëüíûé ìåæäóíàðîäíûé ôîðóì  äàåò
ïðåêðàñíóþ âîçìîæíîñòü âñòðåòèòüñÿ ñ êîëëåãàìè, âûñëóøàòü ñóæäå-
íèÿ è äîâîäû ïî îáñóæäàåìîé òåìàòèêå, óêðåïèòüñÿ â ñîáñòâåííîì
ìíåíèè è çàäóìàòüñÿ íàä èíûìè ïîäõîäàìè. Èìåííî â ýòîì àñïåêòå ÿ
ïîñòàðàþñü è ïîñòðîèòü ñâîå âûñòóïëåíèå.

Íàðÿäó ñ äðóãèìè ïðèíöèïàìè ñîâðåìåííîãî ãîñóäàðñòâà, ïðèíöèï
âåðõîâåíñòâà ïðàâà ñîñòàâëÿåò îñíîâó ñîâðåìåííîé êîíöåïöèè ïðà-
âîãî ãîñóäàðñòâà, ïðåäïîëàãàÿ ïðèíÿòèå ãîñóäàðñòâîì íîðìàòèâíî-
ïðàâîâîé ñèñòåìû â ñîîòâåòñòâèè ñ æèçíåííûìè ïîòðåáíîñòÿìè ÷å-
ëîâåêà è âñåîáùóþ îáÿçàííîñòü íåóêëîííîãî ñîáëþäåíèÿ ïðèíÿòûõ
çàêîíîâ. 

Â Êîíñòèòóöèè Ðåñïóáëèêè Ìîëäîâà ñèíòàãìû «âåðõîâåíñòâî ïðàâà»
èëè «âåðõîâåíñòâî çàêîíà» òåêñòóàëüíî, êàê ýòî èìååò ìåñòî, íàïðè-
ìåð, â Êîíñòèòóöèÿõ Àðìåíèè è Áåëàðóñè, íå èìååòñÿ. Îäíàêî, õîòÿ
òåêñòóàëüíîãî âîïëîùåíèÿ ýòîãî ïðèíöèïà íå ñîäåðæèòñÿ, ñòàòüÿ 7 çà-
êðåïèëà ïðèíöèï âåðõîâåíñòâà ïðàâà â ñëåäóþùåì èçëîæåíèè:

- Êîíñòèòóöèÿ Ðåñïóáëèêè Ìîëäîâà ÿâëÿåòñÿ åå âûñøèì çàêî-
íîì. Íè îäèí çàêîí èëè ïðàâîâîé àêò, ïðîòèâîðå÷àùèé ïîëî-
æåíèÿì Êîíñòèòóöèè, íå èìååò þðèäè÷åñêîé ñèëû.

Ýòî òðåáîâàíèå âñå ÷àùå çâó÷èò â íàøåì îáùåñòâå.

Ìîæíî óòâåðæäàòü, ÷òî â êîíòåêñòå ñ ýòîé ñòàòüåé îáùåñòâî òðåáóåò
ðåàëèçàöèè ïðèíöèïà, çàëîæåííîãî â ñòàòüå 1 Êîíñòèòóöèè î òîì, ÷òî
«Ðåñïóáëèêà Ìîëäîâà – äåìîêðàòè÷åñêîå ïðàâîâîå ãîñóäàðñòâî, â êî-
òîðîì äîñòîèíñòâî ÷åëîâåêà, åãî ïðàâà è ñâîáîäû, ñâîáîäíîå ðàçâèòèå
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108 ÷åëîâå÷åñêîé ëè÷íîñòè, ñïðàâåäëèâîñòü è ïîëèòè÷åñêèé ïëþðàëèçì
ÿâëÿþòñÿ âûñøèìè öåííîñòÿìè è ãàðàíòèðóþòñÿ».

Õàðàêòåðíûì ïðèçíàêîì êîíñòèòóöèîííîãî ãîñóäàðñòâà ÿâëÿåòñÿ
ïðèíöèï «âåðõîâåíñòâà ïðàâà». 

Âìåñòå ñ òåì îáåñïå÷åíèå ãîñïîäñòâà ïðàâà êàê âàæíåéøåãî àñïåêòà
ïðàâîâîé ãîñóäàðñòâåííîñòè äîñòèãàåòñÿ ñ ïðèçíàíèåì ïðàâ ÷åëîâåêà
âûñøåé öåííîñòüþ â îáùåñòâå è ãîñóäàðñòâå, ñ ïðèäàíèåì èì îáùå-
ðåãóëÿòèâíîãî çíà÷åíèÿ, ïîä÷èíåíèåì èì çàêîíîäàòåëüíîé, èñïîëíè-
òåëüíîé è ñóäåáíîé äåÿòåëüíîñòè ãîñóäàðñòâà, à èìåííî: èçäàíèå ïðà-
âîâûõ çàêîíîâ è çàïðåò àíòèïðàâîâûõ (ïðàâîíàðóøàþùèõ) çàêîíîâ. Â
ýòîì àñïåêòå ìîæíî îïðåäåëèòü ãîñïîäñòâî ïðàâà â ìàòåðèàëüíîì
ñìûñëå, êàê âêëþ÷àþùåå:

- âåðõîâåíñòâî êîíñòèòóöèè, ãàðàíòèðóþùåé íàäëåæàùèé íàáîð
ïðàâ ÷åëîâåêà, çàêðåïëÿþùåé îáùèé åñòåñòâåííî-ïðàâîâîé
ñòàòóñ ÷åëîâåêà è ãðàæäàíèíà;

- âñåîáùóþ îáÿçàòåëüíîñòü ñîáëþäåíèÿ ïðàâ ÷åëîâåêà, êîòîðàÿ
ãàðàíòèðóåòñÿ êîíñòèòóöèîííûì òðåáîâàíèåì î  ïðàâîâîì õà-
ðàêòåðå çàêîíîâ (è, ñîîòâåòñòâåííî, çàïðåò àíòèïðàâîâûõ çà-
êîíîâ) è âñåé äåÿòåëüíîñòè ãîñóäàðñòâà. Êîíñòèòóöèÿ, îáåñïå-
÷èâàÿ ãîñïîäñòâî ïðàâà, ïðèäàåò ïðàâàì è ñâîáîäàì ÷åëîâåêà
è ãðàæäàíèíà îáùåðåãóëÿòèâíîå çíà÷åíèå, ïîä÷èíÿåò èì çà-
êîíîäàòåëüíóþ, èñïîëíèòåëüíóþ è ñóäåáíóþ äåÿòåëüíîñòü ãî-
ñóäàðñòâà1.

Ðàçúÿñíÿÿ ñóòü ïðèíöèïà «âåðõîâåíñòâà ïðàâà â ôîðìàëüíîì ñìûñëå»,
íåîáõîäèìî ïðèäåðæèâàòüñÿ îïðåäåëåííûõ ïðàâîâûõ òðåáîâàíèé äëÿ
åãî ãàðàíòèðîâàíèÿ. Îäíî èç íèõ êàñàåòñÿ íîðìàòèâíî-ïðàâîâîé ñèñ-
òåìû, ãëàâíûì ýëåìåíòîì êîòîðîé ÿâëÿåòñÿ çàêîí. Èñõîäÿ èç ìàòåðè-
àëüíîé ÷àñòè çàêîíà, íóæíî îòìåòèòü, ÷òî â ïðîöåññå çàêîíîòâîð÷åñò-
âà çàêîíîäàòåëü îáÿçàí ïðèäåðæèâàòüñÿ âñåõ îñíîâíûõ ôàêòîðîâ, îï-
ðåäåëÿþùèõ ñîäåðæàíèå ïðàâà â îáùåì è, â ÷àñòíîñòè, çàêîíà. Ê òà-
êîâûì ìîæíî îòíåñòè êàê þðèäè÷åñêèå, òàê è ñîöèàëüíûå ôàêòîðû.
Ïîñëåäíèå ïðåäïîëàãàþò ìàòåðèàëüíûé è ñîöèàëüíî-ïîëèòè÷åñêèé
óðîâåíü ðàçâèòèÿ îáùåñòâà, à òàêæå åãî ïðàâîâóþ êóëüòóðó.

Ê þðèäè÷åñêèì ôàêòîðàì ñëåäóåò îòíåñòè ìåõàíèçìû ôîðìèðîâàíèÿ
íîðìàòèâíî-ïðàâîâîé ñèñòåìû, òî åñòü ïðÿìîå ó÷àñòèå íàðîäà â èçäà-
íèè çàêîíîâ èëè ïîñðåäñòâîì èõ ïðåäñòàâèòåëåé, ñîáëþäåíèå èåðàð-
õèè ïðàâîâûõ íîðì, âîçìîæíîñòü çàùèùàòü îñíîâíûå ïðàâà è ñâîáî-
äû ÷åëîâåêà.
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Ñèñòåìà èñòî÷íèêîâ ïðàâà ïî Êîíñòèòóöèè è ïî èåðàðõèè íîðì è íîð-
ìàòèâíûõ àêòîâ, äåéñòâóþùèõ íà òåððèòîðèè ÐÌ â ïîðÿäêå óáûâàíèÿ
èõ þðèäè÷åñêîé ñèëû, âûãëÿäèò ñëåäóþùèì îáðàçîì.

1. Êîíñòèòóöèÿ ÐÌ, íàäåëåííàÿ âåðõîâåíñòâîì íà âñåé òåððèòîðèè
Ìîëäîâû. Êîíñòèòóöèÿ êàê òàêîâàÿ ïðîâîçãëàøåíà Îñíîâíûì Çàêî-
íîì íàøåãî ãîñóäàðñòâà, ÿâëÿÿñü åå âûñøèì çàêîíîì â òîì ñìûñëå,
÷òî íè îäèí çàêîí èëè èíîé ïðàâîâîé àêò, ïðîòèâîðå÷àùèå ïîëîæåíè-
ÿì  Êîíñòèòóöèè, íå èìåþò þðèäè÷åñêîé ñèëû (ñò.7). Ïîä ïîíÿòèåì
«íè îäèí çàêîí èëè èíîé ïðàâîé àêò» ñëåäóåò ïîíèìàòü ïðåæäå âñåãî
òðè âèäà çàêîíîâ, ñîäåðæàùèõñÿ â ñò.72 Êîíñòèòóöèè (êîíñòèòóöèîí-
íûå, îðãàíè÷åñêèå è îðäèíàðíûå). Ê äðóãèì ïðàâîâûì àêòàì Êîíñòè-
òóöèÿ ïðè÷èñëÿåò ìåæäóíàðîäíûå äîãîâîðû (ñò.4 è 8), óêàçû Ïðåçè-
äåíòà (ñò.94), ïîñòàíîâëåíèÿ Ïàðëàìåíòà (ñò.66), ïîñòàíîâëåíèÿ, îðäî-
íàíñû è ðàñïîðÿæåíèÿ Ïðàâèòåëüñòâà (ñò.102). Ýòè è äðóãèå ïîëîæå-
íèÿ Êîíñòèòóöèè, îïðåäåëÿþùèå ïîðÿäîê ïðèíÿòèÿ è ñîîòíîøåíèå
ðàçëè÷íûõ âèäîâ íîðìàòèâíûõ àêòîâ, ïîçâîëÿþò îïèñàòü êîíñòèòóöè-
îííóþ èåðàðõè÷åñêóþ ñòðóêòóðó ìîëäàâñêîé ïðàâîâîé ñèñòåìû. Ñëå-
äóåò îòìåòèòü, ÷òî ñîáëþäåíèå èåðàðõèè èñòî÷íèêîâ ïðàâà  ÿâëÿåòñÿ
òðåáîâàíèåì ãîñïîäñòâà ïðàâà «â ôîðìàëüíîì ñìûñëå», à âûñøèì ãà-
ðàíòîì  îáåñïå÷åíèÿ âåðõîâåíñòâà ïðàâà ïî ñâîåé ïðèðîäå è ïî åãî
åñòåñòâåííîìó ïðåäíàçíà÷åíèþ ÿâëÿåòñÿ Êîíñòèòóöèîííûé Ñóä.

Âåðõîâåíñòâî ïðàâà áûëî áû áåññìûñëåííûì, åñëè áû ïðàâîâûå íîð-
ìû ìîãëè áåçíàêàçàííî íàðóøàòüñÿ ãîñóäàðñòâåííûìè îðãàíàìè. Ïðà-
âîâàÿ íîðìà îáëàäàåò þðèäè÷åñêîé öåííîñòüþ ïî îòíîøåíèþ ê äðó-
ãîé íîðìå òîëüêî â òîì ñëó÷àå, åñëè íîðìà, ïðîòèâîðå÷àùàÿ ïåðâîé,
ìîæåò áûòü îòìåíåíà. Êîíñòèòóöèÿ ìîæåò áûòü íàðóøåíà íîðìàìè
ðàçëè÷íûõ óðîâíåé, êàê èñïîëíèòåëüíîé, òàê è çàêîíîäàòåëüíîé âëàñ-
òè. Â òàêîì ñëó÷àå âîïðîñ ñîñòîèò, ãëàâíûì îáðàçîì, â àííóëèðîâàíèè
íîðì, ïðîòèâîðå÷àùèõ Êîíñòèòóöèè, è ýòî ìîæåò áûòü îáåñïå÷åíî ïó-
òåì êîíòðîëÿ èõ êîíñòèòóöèîííîñòè.

Îäíîâðåìåííî, íåëüçÿ îáîéòè âîïðîñ çàêîííîñòè êîíñòèòóöèîííîãî
êîíòðîëÿ çàêîíîâ ââèäó î÷åíü ïðîñòîé äèëåììû: ñ îäíîé ñòîðîíû, åñ-
ëè íå ñóùåñòâóåò íèêàêîãî êîíòðîëÿ, çàêîíîäàòåëü ìîæåò íàðóøèòü
Êîíñòèòóöèþ, êîòîðàÿ â ýòîì ñëó÷àå íå áóäåò ÿâëÿòüñÿ íè âûñøåé íàä
çàêîíàìè, íè äàæå îáÿçàòåëüíîé. Îäíàêî, ñ äðóãîé ñòîðîíû, óñòàíîâ-
ëåíèå òàêîãî êîíòðîëÿ îçíà÷àåò, ÷òî âëàñòü, íå ïðåäñòàâëÿþùàÿ íàðîä,
êîíòðîëèðóåò âîëþ íàðîäà.

Ôðàíöóçñêèå ïðàâîâåäû, îïðîâåðãàÿ òàêîå óòâåðæäåíèå, îïðàâäûâà-
þò çàêîííîñòü êîíñòèòóöèîííîãî êîíòðîëÿ çàêîíîâ  ñëåäóþùèìè òå-
çèñàìè:
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110 - êîíñòèòóöèîííûé êîíòðîëü – ýòî èíñòðóìåíò çàùèòû ìåíü-
øèíñòâà;

- òåêñò Êîíñòèòóöèè ñàì ïî ñåáå âûðàæàåò îáùåå âîëåèçúÿâëå-
íèå, è êîíñòèòóöèîííûé êîíòðîëü çàêîíîâ îçíà÷àåò ñîîòâåòñò-
âèå ýòîìó æåëàíèþ2.

Êîíñòèòóöèÿ èìååò íå òîëüêî âûñøóþ þðèäè÷åñêóþ ñèëó è âåðõîâåí-
ñòâî â òîì ñìûñëå, ÷òî çàêîíû è èíûå îôèöèàëüíûå àêòû íå äîëæíû
åé ïðîòèâîðå÷èòü ïî ñîäåðæàíèþ, íî è ïðÿìîå äåéñòâèå. Ýòî îçíà÷à-
åò, ÷òî îòíîñÿùèåñÿ ê ñôåðå ïðàâîâîãî ðåãóëèðîâàíèÿ îáùåñòâåííûå
îòíîøåíèÿ ðåãóëèðóþòñÿ íå òîëüêî çàêîíàìè è èíûìè íîðìàòèâíûìè
àêòàìè, íî è, â ïåðâóþ î÷åðåäü, Êîíñòèòóöèåé. Ñëåäîâàòåëüíî, ñóäû
äîëæíû íå òîëüêî îöåíèâàòü ñîäåðæàíèå ïðèìåíÿåìûõ çàêîíîâ â ñî-
îòâåòñòâèè ñ ïîëîæåíèÿìè Êîíñòèòóöèè, íî è íåïîñðåäñòâåííî  ïðè-
ìåíÿòü ýòè ïîëîæåíèÿ â ñëó÷àÿõ, êîãäà ðàçðåøåíèå äåëà íà îñíîâàíèè
çàêîíà îêàçûâàåòñÿ íåâîçìîæíûì. Òàê, Ïëåíóì Âåðõîâíîãî Ñóäà ÐÌ
â Ïîñòàíîâëåíèè ¹2 îò 30 ÿíâàðÿ 1996 ã. «Î ïðàêòèêå ïðèìåíåíèÿ ñó-
äàìè íåêîòîðûõ ïîëîæåíèé Êîíñòèòóöèè ÐÌ» óêàçàë, ÷òî ñóäû äîëæ-
íû îöåíèâàòü ñîäåðæàíèå çàêîíà èëè èíîãî ïðàâîâîãî àêòà, ðåãóëèðó-
þùåãî ñïîðíûå ïðàâîîòíîøåíèÿ, è â íåîáõîäèìûõ ñëó÷àÿõ ïðèìåíÿòü
Êîíñòèòóöèþ â êà÷åñòâå þðèäè÷åñêîãî àêòà ïðÿìîãî äåéñòâèÿ, à äëÿ
ðàçðåøåíèÿ èñêëþ÷èòåëüíîãî ñëó÷àÿ íåêîíñòèòóöèîííîñòè ïðàâîâîãî
àêòà, Âûñøàÿ ñóäåáíàÿ ïëàòà âïðàâå îáðàòèòüñÿ ñ çàïðîñîì â Êîíñòè-
òóöèîííûé Ñóä3.

Êîíñòèòóöèÿ, êàê Âûñøèé Çàêîí ãîñóäàðñòâà, ñîäåðæèò ðàçëè÷íûå
ïî ñìûñëó è þðèäè÷åñêîìó çíà÷åíèþ íîðìû. Ñëåäóåò îòìåòèòü, ÷òî
â ïðîöåññå ïðèìåíåíèÿ êîíñòèòóöèîííûõ íîðì âûÿâëÿþòñÿ îïðåäå-
ëåííûå êîëëèçèè è öåëåñîîáðàçíî áûëî áû ïðèäåðæèâàòüñÿ îïðåäå-
ëåííîé èåðàðõèè íîðì, ïîìíÿ, îäíàêî, ÷òî ïî ñâîåé þðèäè÷åñêîé ñè-
ëå îíè îäèíàêîâû. Òàêàÿ èåðàðõèÿ ìîæåò âûãëÿäåòü ñëåäóþùèì îá-
ðàçîì:

- íîðìû, ðåãëàìåíòèðóþùèå îñíîâíûå ïðèíöèïû ãîñóäàðñòâåí-
íîãî ñòðîÿ Ðåñïóáëèêè Ìîëäîâû (ðàçäåë I);

- îñíîâíûå êîíñòèòóöèîííûå ïðàâà, ñâîáîäû è îáÿçàííîñòè
(ðàçäåë II);

- ïîëîæåíèÿ, êàñàþùèåñÿ ïåðåñìîòðà Êîíñòèòóöèè (ðàçäåë VI);

- îñòàëüíûå íîðìû Êîíñòèòóöèè.

2 Ñì. BURDEAU Georges, HAMON Francis, TROPER Michel, Droit constitutionnel,  25e éd., Paris,L.G.D.J.,
E.J.A.,  1997, ñòð. 73.

3 Culegere de hotârîri explicative (Republica Moldova, Curtea  Supremã de Justiþie), 2002., ð.9.À
Ë

È
Í

À
 ß

Í
Ó
×

Å
Í

Ê
Î

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Û
É

 Ñ
Ó
Ä
 Ð

Å
Ñ
Ï

Ó
Á
Ë

È
Ê

È
 Ì

Î
Ë

Ä
Î

Â
À



111

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È2. Ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÐÌ, âûïîëíÿþùåãî ðîëü
«íåãàòèâíîãî çàêîíîäàòåëÿ». Âåðõîâåíñòâîì ïî îòíîøåíèþ ê çàêîíàì
îáëàäàåò íå òîëüêî Êîíñòèòóöèÿ, íî è ïîñòàíîâëåíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà ÐÌ, òàê êàê çàêîíû è äðóãèå íîðìàòèâíûå àêòû ëèáî èõ ÷à-
ñòè óòðà÷èâàþò ñèëó ñ ìîìåíòà ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñóäîì
ñîîòâåòñòâóþùåãî ðåøåíèÿ, èáî ðåøåíèÿ Ñóäà îêîí÷àòåëüíû è îáæà-
ëîâàíèþ íå ïîäëåæàò (ñò.140).

Ê ñîæàëåíèþ, ñìûñë ýòîé êîíñòèòóöèîííîé íîðìû íå âñåãäà îáðåòà-
åò èñòèííîå ïîíèìàíèå ñî ñòîðîíû ïðàâîïðèìåíèòåëüíûõ îðãàíîâ.
Òàêèì îáðàçîì, íîðìà, ïðèçíàííàÿ íåêîíñòèòóöèîííîé, ïðèìåíÿåòñÿ
äî âíåñåíèÿ ñîîòâåòñòâóþùèõ èçìåíåíèé â çàêîíîäàòåëüñòâî, êîòî-
ðûå, ñîãëàñíî äåéñòâóþùåé ïðîöåäóðå, ìîãóò îñóùåñòâëÿòüñÿ â òå÷å-
íèå òðåõ ìåñÿöåâ (ñò.281 Çàêîíà Ðåñïóáëèêè Ìîëäîâà ¹ 317- XIII îò
13.12.94 «Î Êîíñòèòóöèîííîì Ñóäå»)4. Âàæíî îòìåòèòü, ÷òî äàæå òà-
êîé  çàêîíîäàòåëüíî óñòàíîâëåííûé ñðîê íå âñåãäà ñîáëþäàåòñÿ îðãà-
íàìè, ïðèçâàííûìè èñïîëíÿòü ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà. Â
ñâîåì Äîêëàäå5, åæåãîäíî ïðåäñòàâëÿåìîì â ñîîòâåòñòâèè ñî ñò. 80 Êî-
äåêñà  êîíñòèòóöèîííîé þðèñäèêöèè6 Ïàðëàìåíòó, Ïðàâèòåëüñòâó è
Âûñøåìó ñîâåòó ìàãèñòðàòóðû, Êîíñòèòóöèîííûé Ñóä îáðàòèë âíèìà-
íèå íà íåèñïîëíåííîå Ïîñòàíîâëåíèå ¹ 28 îò 30 ìàÿ 2002 ãîäà â ÷à-
ñòè, êàñàþùåéñÿ êîíòðîëÿ  êîíñòèòóöèîííîñòè  íåêîòîðûõ ïîëîæå-
íèé Çàêîíà ¹ 382-XV îò  19 èþëÿ 2001 ãîäà “Î ïðàâàõ ëèö, ïðèíàäëå-
æàùèõ ê íàöèîíàëüíûì ìåíüøèíñòâàì, è ïðàâîâîì ñòàòóñå èõ îðãà-
íèçàöèé”7.

Õî÷ó îáðàòèòü âíèìàíèå íà çíà÷èìîñòü âîïðîñà î ïðàâîâîé ïðèðîäå
ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà, êîòîðûé ìîæåò ñòàòü îòäåëüíîé òå-
ìîé. Îáùåèçâåñòíî, ÷òî â þðèäè÷åñêîì ìèðå âåäåòñÿ ñïîð îòíîñè-
òåëüíî òîãî, ñîçäàåò ëè ñóä, ïðåæäå âñåãî êîíñòèòóöèîííûé, íîðìû
ïðàâà èëè îí èõ òîëüêî âûÿâëÿåò, ïðîâîçãëàøàåò ëèáî ÿâëÿåòñÿ ëèøü
ïðàâîïðèìåíèòåëåì, äðóãèìè ñëîâàìè – ëèãèòèìíî ëè ñóäåáíîå ïðà-
âîòâîð÷åñòâî. Äàííàÿ ïðîáëåìà èìååò âçàèìîñâÿçàííûå äîêòðèíàëü-
íûé, çàêîíîäàòåëüíûé è ïðàêòè÷åñêèé àñïåêòû. (ñì.Ëàçàðåâ Ë.Â Ïðà-
âîâûå ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà Ðîññèè. – Ìîñêâà: «Ãîðîäåö»,
«Ôîðìóëà ïðàâà», 2003).

Ïðèâåäó âûñêàçûâàíèå ïî ýòîìó âîïðîñó Ïðåäñåäàòåëÿ Êîíñòèòóöè-
îííîãî Ñóäà Ëèòâû ãîñïîäèíà Ýãèäèþñà Êóðèñà: «Ñ êîíñòèòóöèîöåí-

4 Ìîíèòîðóë Îôè÷èàë N 8/86 îò 07.02.1995.
5 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ¹1 îò  21.01.2004 «Îá óòâåðæäåíèè  Äîêëàäà îá

îñóùåñòâëåíèè êîíñòèòóöèîííîé þðèñäèêöèè â 2003 ãîäó»  (Monitorul Oficial 19-21/5,
30.01.2004).

6 Êîäåêñ êîíñòèòóöèîííîé þðèñäèêöèè, ïðèíÿòûé Çàêîíîì Ðåñïóáëèêè Ìîëäîâà ¹502-XIII
îò 16.06.95 ãîäà  (Ìîíèòîðóë Îôè÷èàë N 53-54/597 îò 28.09.1995).

7 Monitorul Oficial, N 75/19 îò 13.06.2002.



112 òðèñòñêîé òî÷êè çðåíèÿ, ïîìèìî ñàìîé Êîíñòèòóöèè («ïåðâîíà÷àëüíî-
ãî» êîíñòèòóöèîííîãî äîêóìåíòà), ê èñòî÷íèêàì êîíñòèòóöèîííîãî
ïðàâà ìîæíî ïðè÷èñëèòü òîëüêî ðåøåíèÿ êîíñòèòóöèîííîãî ñóäà ñî-
îòâåòñòâóþùåãî ãîñóäàðñòâà, èáî, êàê óæå áûëî ñêàçàíî, èõ ñèëà ìî-
æåò áûòü ïðåîäîëåíà òîëüêî èçìåíåíèåì ñîîòâåòñòâóþùèõ ïîëîæå-
íèé Êîíñòèòóöèè (èëè ñàìèì êîíñòèòóöèîííûì ñóäîì, åñëè îí ñî÷òåò
íóæíûì ïåðåñìîòðåòü ñâîå ðåøåíèå) (ñì. Êîíñòèòóöèîííîå ïðàâîñó-
äèå. Âîïðîñû òåîðèè è ïðàêòèêè, 2004ã.). 

3. Îáùåïðèçíàííûå ïðèíöèïû, íîðìû ìåæäóíàðîäíîãî ïðàâà è ìåæ-
äóíàðîäíûå äîãîâîðû ÐÌ. Ê ýòîé êàòåãîðèè îòíîñÿò, ñ îäíîé ñòîðîíû,
ïðèíöèïû  è íîðìû ìåæäóíàðîäíîãî ïðàâà, ïðèçíàííûå êàê ðàçëè÷íû-
ìè ñèñòåìàìè ïðàâàìè, òàê è ìåæäóíàðîäíûì ñîîáùåñòâîì â öåëîì, è,
ñ äðóãîé ñòîðîíû,  ìåæäóíàðîäíûå äîãîâîðû, ðàòèôèöèðîâàííûå Ðåñ-
ïóáëèêîé Ìîëäîâîé. Â ýòîì îòíîøåíèè Êîíñòèòóöèÿ ãëàñèò, ÷òî ÐÌ
îáÿçóåòñÿ ñîáëþäàòü Óñòàâ ÎÎÍ  è äîãîâîðû, îäíîé èç ñòîðîí  êîòîðûõ
îíà ÿâëÿåòñÿ, ñòðîèòü ñâîè îòíîøåíèÿ ñ äðóãèìè ãîñóäàðñòâàìè íà îá-
ùåïðèçíàííûõ ïðèíöèïàõ è íîðìàõ ìåæäóíàðîäíîãî ïðàâà, à âñòóïëå-
íèþ â ñèëó ìåæäóíàðîäíîãî äîãîâîðà, ñîäåðæàùåãî ïîëîæåíèÿ, ïðîòè-
âîðå÷àùèå Êîíñòèòóöèè, äîëæåí ïðåäøåñòâîâàòü ïåðåñìîòð Êîíñòèòó-
öèè (ñò.8 Êîíñòèòóöèè). Êîíñòèòóöèîííûé Ñóä â Ïîñòàíîâëåíèè ¹55
îò 14.10.1999 ãîäà «Î òîëêîâàíèè íåêîòîðûõ ïîëîæåíèé ñò.4 Êîíñòèòó-
öèè ÐÌ» óñòàíîâèë, ÷òî îáùåïðèçíàííûå ïðèíöèïû  è  íîðìû ìåæäó-
íàðîäíîãî ïðàâà, ìåæäóíàðîäíûå äîãîâîðû, ðàòèôèöèðîâàííûå Ðåñ-
ïóáëèêîé Ìîëäîâîé, è äîãîâîðû, ê êîòîðûì îíà ïðèñîåäèíèëàñü, ÿâëÿ-
þòñÿ ñîñòàâíîé ÷àñòüþ ïðàâîâîé ñèñòåìû Ðåñïóáëèêè Ìîëäîâà è ñòà-
íîâÿòñÿ íîðìàìè âíóòðåííåãî ïðàâà8. 

Î ïðÿìîì ïðèìåíåíèè íîðì ìåæäóíàðîäíîãî ïðàâà ñâèäåòåëüñòâóåò
ïðåêðàùåíèå ïðîèçâîäñòâà ïî äåëó î êîíñòèòóöèîííîì êîíòðîëå íå-
êîòîðûõ ïîëîæåíèé Äîãîâîðà ìåæäó Ðåñïóáëèêîé Ìîëäîâîé è Óêðà-
èíîé î ãîñóäàðñòâåííîé ãðàíèöå è Äîïîëíèòåëüíîãî ïðîòîêîëà ê Äî-
ãîâîðó, ïîäïèñàííûõ â Êèåâå 18 àâãóñòà 1999 ãîäà. Íåñìîòðÿ íà êîì-
ïåòåíöèþ Êîíñòèòóöèîííîãî Ñóäà îñóùåñòâëÿòü êîíñòèòóöèîííûé
êîíòðîëü ìåæäóíàðîäíûõ äîãîâîðîâ, Ñóä, ññûëàÿñü íà ïðèíöèï ìåæ-
äóíàðîäíîãî ïðàâà îá èñïîëíåíèè ãîñóäàðñòâîì ìåæäóíàðîäíûõ îáÿ-
çàòåëüñòâ, îòìåòèë, ÷òî îñóùåñòâëåíèå êîíñòèòóöèîííîãî êîíòðîëÿ
äàííîãî äîãîâîðà ïðîòèâîðå÷èëî áû ìåæäóíàðîäíîìó ïðèíöèïó äîá-
ðîñîâåñòíîãî  èñïîëíåíèÿ  äîãîâîðîâ («pacta sunt servanda»). Êîíñòè-
òóöèîííûé Ñóä, ñëåäóÿ ïîëîæåíèÿì ÷.2 ñò.8 Êîíñòèòóöèè,  òàêæå ñ÷åë
öåëåñîîáðàçíûì ïðèîñòàíîâèòü ðàññìîòðåíèå äåëà ïî ìîòèâàì  âñòóï-
ëåíèÿ â ñèëó ìåæäóíàðîäíîãî äîãîâîðà. Â ñëó÷àå ïðîòèâîðå÷èÿ ìåæ-
äóíàðîäíîãî äîãîâîðà Êîíñòèòóöèè åãî âñòóïëåíèþ â ñèëó äîëæåí

8 Monitorul Oficial , 118-119/64, 28.10.1999.À
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Èïðåäøåñòâîâàòü ïåðåñìîòð Êîíñòèòóöèè, íî íèêàê íå ïðèçíàíèå  íå-
êîíñòèòóöèîííîñòè  äîãîâîðà ñ ïîñëåäóþùåé äåíîíñàöèåé9. 

Òåì íå ìåíåå,  þðèäè÷åñêàÿ ñèëà ïðèíöèïîâ è íîðì ìåæäóíàðîäíîãî
ïðàâà ÿâëÿåòñÿ íåîïðåäåëåííîé â îòíîøåíèè êîíêðåòíûõ âíóòðåííèõ
ïðàâîâûõ íîðì. Õîòÿ îíè ðàñïîëîæåíû â èåðàðõè÷åñêîé ñèñòåìå èñ-
òî÷íèêîâ ïðàâà íèæå ïî îòíîøåíèþ ê Êîíñòèòóöèè è ïîñòàíîâëåíè-
ÿì Êîíñòèòóöèîííîãî Ñóäà, ýòî íå ìîæåò óìàëèòü èõ çíà÷åíèå ïî îò-
íîøåíèþ ê âíóòðåííèì ïðàâîâûì íîðìàì. Ñåðüåçíóþ äèëåììó ïî-
ðîæäàþò ïîëîæåíèÿ ñò.4 Êîíñòèòóöèè, ñîãëàñíî êîòîðûì  êîíñòèòó-
öèîííûå ïîëîæåíèÿ î ïðàâàõ è ñâîáîäàõ ÷åëîâåêà òîëêóþòñÿ è ïðè-
ìåíÿþòñÿ â ñîîòâåòñòâèè ñî Âñåîáùåé äåêëàðàöèåé ïðàâ ÷åëîâåêà,
ïàêòàìè  è äðóãèìè äîãîâîðàìè, îäíîé èç ñòîðîí êîòîðûõ ÿâëÿåòñÿ Ðå-
ñïóáëèêà Ìîëäîâà. Ïðè íàëè÷èè íåñîîòâåòñòâèé ìåæäó ïàêòàìè è äî-
ãîâîðàìè, îäíîé èç ñòîðîí êîòîðûõ ÿâëÿåòñÿ Ðåñïóáëèêà Ìîëäîâà, è
âíóòðåííèìè çàêîíàìè ïðèîðèòåò èìåþò ìåæäóíàðîäíûå íîðìû. Íå-
îïðåäåëåííîñòü ýòèõ ïîëîæåíèé ïîðîæäàåò âîïðîñ î ìåñòå Êîíñòèòó-
öèè â ïðàâîâîé ïèðàìèäå íîðìàòèâíûõ àêòîâ: âûøåèçëîæåííûå ïîëî-
æåíèÿ îòäàþò ïðèîðèòåò ìåæäóíàðîäíîìó ïðàâó òîëüêî íàä âíóòðåí-
íèìè çàêîíàìè èëè æå ýòî ðàñïðîñòðàíÿåòñÿ è íà Êîíñòèòóöèþ? Òàê,
â ñâîåì  Ïîñòàíîâëåíèè «Î òîëêîâàíèè íåêîòîðûõ ïîëîæåíèé ñò.4
Êîíñòèòóöèè ÐÌ» ¹ 55 îò 14.10.1999 ãîäà  Êîíñòèòóöèîííûé Ñóä ïîä-
÷åðêíóë, ÷òî ïðè íàëè÷èè íåñîîòâåòñòâèé  ìåæäó ïàêòàìè è äîãîâîðà-
ìè îá îñíîâíûõ ïðàâàõ ÷åëîâåêà è âíóòðåííèìè çàêîíàìè ñòðàíû ïðà-
âîïðèìåíèòåëüíûå îðãàíû äîëæíû ïðèìåíÿòü ìåæäóíàðîäíûå íîðìû.
Êîíñòèòóöèîííîå ïîëîæåíèå î ïðèîðèòåòå ìåæäóíàðîäíûõ íîðì î
ïðàâàõ ÷åëîâåêà ðàñïðîñòðàíÿåòñÿ íà âíóòðåííèå çàêîíû è èíûå íîð-
ìàòèâíûå àêòû, íåçàâèñèìî îò âðåìåíè èõ ïðèíÿòèÿ. Ïðè÷åì, ìåæäó-
íàðîäíûå äîãîâîðû ìîãóò îáëàäàòü  ïðèîðèòåòîì òîëüêî â îòíîøåíèè
âíóòðåííèõ çàêîíîâ è íå ìîãóò èìåòü ïðåèìóùåñòâà íàä êîíñòèòóöè-
îííûìè íîðìàìè10. 

Â ïîäòâåðæäåíèå ýòèõ êîíñòèòóöèîííûõ ïîëîæåíèé îòìå÷àåì, ÷òî åñ-
ëè ïîëîæåíèÿ Êîíñòèòóöèè (â ÷àñòíîñòè, ïîïðàâêè) ïðèíèìàþòñÿ ïî-
ñëå âñòóïëåíèÿ â ñèëó  äîãîâîðà (ðàòèôèöèðîâàííîãî), òî ýòîò çàêîí
íå äîëæåí ïðîòèâîðå÷èòü äîãîâîðó, òàê êàê êîíñòèòóöèîííîñòü ïî-
ñëåäíåãî óæå íå ìîæåò áûòü ïðåäìåòîì ðàññìîòðåíèÿ â Êîíñòèòóöè-
îííîì Ñóäå. Âìåñòå ñ òåì åñëè òàêîé çàêîí áóäåò ïðèíÿò â ïðîòèâî-
ðå÷èå ðàòèôèöèðîâàííîìó äîãîâîðó è Êîíñòèòóöèîííûé Ñóä ïîäòâåð-
äèò ñîîòâåòñòâèå çàêîíà Êîíñòèòóöèè ÐÌ, òî äîãîâîð, åñëè îí íå ìî-
æåò áûòü èñòîëêîâàí èíà÷å, ïîäëåæèò äåíîíñàöèè.

9 Monitorul Oficial, 137-138/25, 10.10.2002.
10 Monitorul Oficial , 118-119/64, 28.10.1999.



114 Â ñò.4 è ñò.8 Êîíñòèòóöèè ìåæäóíàðîäíûå äîãîâîðû ÐÌ îá îñíîâíûõ
ïðàâàõ è ñâîáîäàõ ÷åëîâåêà â èåðàðõèè ìîëäàâñêîé ïðàâîâîé ñèñòåìû
èìåþò ïðèîðèòåò íàä çàêîíîì ïðè óñëîâèè èõ ðàòèôèêàöèè. Â ñëó÷àå
âîçíèêíîâåíèÿ ñïîðà î ïðàâå ïðèìåíåíèÿ íåðàòèôèöèðîâàííîãî ìåæ-
äóíàðîäíîãî äîãîâîðà, ïîëîæåíèÿ êîòîðîãî îêàçàëèñü ïðîòèâîðå÷àùè-
ìè çàêîíó, ñóä äîëæåí ïðèìåíÿòü çàêîí äî òåõ ïîð, ïîêà äîãîâîð íå
ðàòèôèöèðîâàí.  

Íà VIII Åðåâàíñêîé ìåæäóíàðîäíîé êîíôåðåíöèè îò 3 îêòÿáðÿ 2003
ãîäà ãîñïîäèí Äæèàííè Áóêèêèî â ñâîåì âñòóïèòåëüíîì ñëîâå îòìå-
òèë: «Îíè (êîíñòèòóöèîííûå ñóäû), êîíå÷íî, ðóêîâîäñòâóþòñÿ òåêñ-
òîì ïîëîæåíèé Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ ÷åëîâåêà; â òî æå
âðåìÿ îíè äîëæíû èñòîëêîâàòü è ïðèìåíèòü  ýòè ïðèíöèïû â íàöèî-
íàëüíîì êîíòåêñòå, ÷òî ñîçäàåò ñëîæíûå ïðîáëåìû è çà÷àñòóþ äîâîëü-
íî äåëèêàòíûå. Òî åñòü Êîíñòèòóöèîííûé Ñóä èìååò ñóùåñòâåííóþ
ôóíêöèþ è áîëüøóþ îòâåòñòâåííîñòü â îáëàñòè ïðèìåíåíèÿ ïðàâ ÷å-
ëîâåêà íà íàöèîíàëüíîì óðîâíå11.

4. Çàêîíû, ïðèíèìàåìûå Ïàðëàìåíòîì. Â ñîîòâåòñòâèè ñî ñò.72 Êîí-
ñòèòóöèè  ðàçëè÷àþò òðè âèäà çàêîíîâ: êîíñòèòóöèîííûå, ïðèíèìàå-
ìûå ïî ïåðåñìîòðó Êîíñòèòóöèè,  îðãàíè÷åñêèå, ò.å. äîïîëíÿþùèå è
ðàçâèâàþùèå ïîëîæåíèÿ Êîíñòèòóöèè íà îñíîâå îïðåäåëåííîãî òîë-
êîâàíèÿ êîíñòèòóöèîííî-ïðàâîâûõ âîïðîñîâ, ïî êîòîðûì îíè ïðèíè-
ìàþòñÿ, è îðäèíàðíûå.  Ðåãëàìåíòèðóåìûå èìè ïðàâîîòíîøåíèÿ è
ðàçëè÷èÿ ïðîöåäóðû ãîëîñîâàíèÿ îïðåäåëÿþò èõ ìåñòî â ïðàâîâîé èå-
ðàðõèè íîðìàòèâíûõ àêòîâ. Òàêîé ïðàâîâîé ñòðîé îáåñïå÷èâàåò âåð-
õîâåíñòâî ïðàâà, òàê êàê Êîíñòèòóöèîííûé Ñóä äàåò â ïîñëåäíåé èí-
ñòàíöèè âåðäèêò íà  èõ ñîîòâåòñòâèå Êîíñòèòóöèè.  Ïî-äðóãîìó îáñòî-
ÿò äåëà ñ çàêîíàìè, ïðèíÿòûìè ïóòåì ðåôåðåíäóìà. Ñîãëàñíî ñò.75
Êîíñòèòóöèè âàæíåéøèå âîïðîñû æèçíè îáùåñòâà è ãîñóäàðñòâà âû-
íîñÿòñÿ íà ðåôåðåíäóì. Ïîñòàíîâëåíèÿ, ïðèíÿòûå ïî èòîãàì ðåñïóá-
ëèêàíñêîãî ðåôåðåíäóìà, èìåþò âûñøóþ þðèäè÷åñêóþ ñèëó.  Äëÿ
ðàçúÿñíåíèÿ ýòèõ êîíñòèòóöèîííûõ ïîëîæåíèé îáðàòèìñÿ ê  ñò.143
Êîäåêñà î âûáîðàõ ÐÌ, óñòàíàâëèâàþùåé, êàêèìè ìîãóò áûòü ðåñïóá-
ëèêàíñêèå ðåôåðåíäóìû â çàâèñèìîñòè îò ïðàâîãî õàðàêòåðà âûíîñè-
ìûõ íà ãîëîñîâàíèå âîïðîñîâ:

- êîíñòèòóöèîííûìè - ïî âîïðîñàì î ïåðåñìîòðå Êîíñòèòóöèè, òàê
êàê ïîëîæåíèÿ î ñóâåðåííîì, íåçàâèñèìîì è óíèòàðíîì õàðàêòåðå
ãîñóäàðñòâà, à òàêæå î åãî ïîñòîÿííîì íåéòðàëèòåòå ìîãóò áûòü ïå-
ðåñìîòðåíû òîëüêî ïðè èõ îäîáðåíèè ïóòåì ðåôåðåíäóìà (÷.1 ñò.143
Êîíñòèòóöèè);

11 Ñì. Àëüìàíàõ. Êîíñòèòóöèîííîå ïðàâîñóäèå â íîâîì òûñÿ÷åëåòèè. - Åðåâàí, 2003. - Ñ.18.À
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È- çàêîíîäàòåëüíûìè – ïî  çàêîíîïðîåêòàì èëè îòäåëüíûì ïîëîæåíè-
ÿì çàêîíîïðîåêòîâ, èìåþùèì èñêëþ÷èòåëüíóþ âàæíîñòü;

- êîíñóëüòàòèâíûìè – ïî âîïðîñàì îáùåíàöèîíàëüíîãî çíà÷åíèÿ â
öåëÿõ êîíñóëüòèðîâàíèÿ ñ îáùåñòâåííîñòüþ. Ðåôåðåíäóì òàêîãî ðî-
äà, èíèöèèðîâàííûé Ïðåçèäåíòîì Ðåñïóáëèêè Ìîëäîâà, íà îñíîâà-
íèè åãî ïîëíîìî÷èÿ, ïðåäóñìîòðåííîãî ñò.88 Êîíñòèòóöèè: «ïîòðå-
áîâàòü îò íàðîäà èçúÿâëåíèÿ åãî âîëè ïî âîïðîñàì îáùåíàöèîíàëü-
íîãî çíà÷åíèÿ ïóòåì ðåôåðåíäóìà», èìåë ìåñòî 23 ìàÿ 1999 ãîäà ïî
âîïðîñó èçìåíåíèÿ ñèñòåìû ïðàâëåíèÿ â Ðåñïóáëèêå Ìîëäîâà. Âàæ-
íî îòìåòèòü, ÷òî Êîíñòèòóöèîííûé Ñóä, îñóùåñòâëÿÿ ñâîå ïîëíîìî-
÷èå  ïî ïîäòâåðæäåíèþ ðåçóëüòàòîâ ðåñïóáëèêàíñêèõ ðåôåðåíäó-
ìîâ, îïðåäåëèë ýòîò ðåôåðåíäóì  êàê íîñÿùèé êîíñóëüòàòèâíûé õà-
ðàêòåð è íå âëåêóùèé þðèäè÷åñêèõ ïîñëåäñòâèé12.

Â ñâîåì Ïîñòàíîâëåíèè ¹57 îò 03.11.1999 ãîäà «Î òîëêîâàíèè ñò.75,
÷.(2) ñò.141 è ñò.143 Êîíñòèòóöèè» Êîíñòèòóöèîííûé Ñóä óêàçàë, ÷òî
â ñëó÷àå, åñëè ðåôåðåíäóì  îáúÿâëÿåòñÿ Ïàðëàìåíòîì,  òî íà ãîëîñî-
âàíèå âûíîñèòñÿ ïðîåêò çàêîíà.  

Èç âûøåèçëîæåííîãî èñõîäèò, ÷òî ðåôåðåíäóì  ïðèçíàåòñÿ âûñøèì
íåïîñðåäñòâåííûì âûðàæåíèåì âëàñòè íàðîäà. Ñëåäîâàòåëüíî, çàêîí,
ïðèíÿòûé íà ðåôåðåíäóìå, îáëàäàåò áîëüøåé ìåðîé ëåãèòèìíîñòè,
÷åì çàêîí, ïðèíÿòûé îðãàíîì íàðîäíîãî ïðåäñòàâèòåëüñòâà. Â ñëó÷àå
êîëëèçèè ìåæäó çàêîíîì, ïðèíÿòûì íà ðåôåðåíäóìå è íå ïðîòèâîðå-
÷àùèì Êîíñòèòóöèè, è çàêîíîì, ïðèíÿòûì Ïàðëàìåíòîì, ñ ôîðìàëü-
íîé òî÷êè çðåíèÿ ïðåäïî÷òåíèå ñëåäóåò îòäàâàòü ïåðâîìó. Îäíàêî
âîçíèêàåò âîïðîñ: êàê ñîîòíîñèòñÿ çàêîí, ïðèíÿòûé íà ðåôåðåíäóìå,
ñ ïîëîæåíèÿìè Êîíñòèòóöèè?  Èçâåñòíî, ÷òî Êîíñòèòóöèîííûé Ñóä
êîìïåòåíòåí îñóùåñòâëÿòü êîíñòèòóöèîííûé  êîíòðîëü çàêîíîâ, ïðè-
íÿòûõ Ïàðëàìåíòîì (ñò.135 Êîíñòèòóöèè), íî êàê áûòü ñ çàêîíàìè,
ïðèíÿòûìè íà ðåôåðåíäóìå: ìîãóò ëè îíè áûòü ïîäâåðãíóòû êîíñòè-
òóöèîííîìó êîíòðîëþ â ñëó÷àå èõ íåñîîòâåòñòâèÿ Êîíñòèòóöèè? Èëè
òàêèå çàêîíû îáëàäàþò þðèäè÷åñêîé ñèëîé âûøå Êîíñòèòóöèè, â ñè-
ëó òîãî, ÷òî îíè âûðàæàþò âîëþ áîëüøèíñòâà íàðîäà, è Êîíñòèòóöè-
îííûé Ñóä, êîòîðûé íå ÿâëÿåòñÿ ïðåäñòàâèòåëåì íàðîäà,  íå  âïðàâå
îñóùåñòâëÿòü êîíñòèòóöèîííóþ þðèñäèêöèþ íàä òàêèìè çàêîíàìè.

5. Íîðìàòèâíûå óêàçû Ïðåçèäåíòà ÐÔ – ýòî àêòû,  èçäàííûå ïî âî-
ïðîñàì, íå óðåãóëèðîâàííûì çàêîíîì (ôàêòè÷åñêè âûïîëíÿþùèå
ðîëü çàêîíà äî âñòóïëåíèÿ â ñèëó ñîîòâåòñòâóþùåãî çàêîíà), è àêòû,
èçäàííûå íà îñíîâàíèè è âî èñïîëíåíèå çàêîíîâ. 

12 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ¹32 îò 15.06.1999 ãîäà «Î ïîäòâåðæäåíèè
ðåçóëüòàòîâ  ðåñïóáëèêàíñêîãî êîíñóëüòàòèâíîãî ðåôåðåíäóìà îò 23 ìàÿ 1999 ãîäà»
(Monitorul Oficial, ¹67-69/43, 01.07.1999).



116 Â öåëÿõ  ãàðàíòèðîâàíèÿ ñîáëþäåíèÿ èåðàðõèè ïðàâîâûõ íîðì  Êîí-
ñòèòóöèÿ íàäåëÿåò Ïðåçèäåíòà ÐÌ èñêëþ÷èòåëüíûì ïðàâîì ïðèîñòà-
íîâëåíèÿ äåéñòâèÿ àêòîâ Ïðàâèòåëüñòâà, ïðîòèâîðå÷àùèõ çàêîíîäà-
òåëüñòâó äî ïðèíÿòèÿ îêîí÷àòåëüíîãî ðåøåíèÿ Êîíñòèòóöèîííûì Ñó-
äîì (ï.i) ñò.88) ïî îïðåäåëåííûì âîïðîñàì. Òàê, Ïðåçèäåíò ñòðàíû,
îñóùåñòâëÿÿ ýòî ïðàâî,  ïðèîñòàíîâèë äåéñòâèå Ïîñòàíîâëåíèÿ Ïðà-
âèòåëüñòâà ¹783-37 îò 8 èþëÿ 2004 ãîäà «Î ðåãëàìåíòèðîâàíèè ñèòó-
àöèè â ñåòÿõ òåëåêîììóíèêàöèè Ìîëäîâû»13, ïðèçíàííîãî íåêîíñòèòó-
öèîííûì â ïîñëåäñòâèè Êîíñòèòóöèîííûì Ñóäîì.

6. Îðäîíàíñû Ïðàâèòåëüñòâà, ïðèíÿòûå â îïðåäåëåííûé ñðîê, íàçíà-
÷åííûé Ïàðëàìåíòîì â ñïåöèàëüíîì çàêîíå î äåëåãèðîâàíèè  íîðìî-
òâîð÷åñêèõ ïîëíîìî÷èé â îáëàñòÿõ, íå ÿâëÿþùèõñÿ ïðåäìåòîì îðãàíè-
÷åñêèõ çàêîíîâ. Þðèäè÷åñêàÿ ñèëà òàêèõ àêòîâ, äåéñòâóþùèõ ïîñëå
èñòå÷åíèÿ ñðîêà, óñòàíîâëåííîãî äëÿ èõ èçäàíèÿ, ðàâíÿåòñÿ çàêîíàì,
ïîòîìó êàê îíè ìîãóò áûòü ïðèçíàíû óòðàòèâøèìè ñèëó, ïðèîñòàíîâ-
ëåíû èëè èçìåíåíû òîëüêî çàêîíîì (ñò.1062 Êîíñòèòóöèè). 

Ýòîò òèï íîðìàòèâíîãî  àêòà ïîÿâèëñÿ â ïðàâîâîé ñèñòåìå Ðåñïóáëè-
êè Ìîëäîâà  âñëåäñòâèå  âíåñåííûõ â Êîíñòèòóöèþ ÐÌ  èçìåíåíèé îò
5 èþëÿ 2000 ãîäà14.

7. Ïîñòàíîâëåíèÿ Ïðàâèòåëüñòâà ÐÌ, èçäàâàåìûå íà îñíîâàíèè è âî
èñïîëíåíèå Êîíñòèòóöèè ÐÌ, çàêîíîâ è íîðìàòèâíûõ óêàçîâ Ïðåçè-
äåíòà (ñò.102 Êîíñòèòóöèè). 

8. Èíûå ïîäçàêîííûå íîðìàòèâíûå àêòû, èçäàâàåìûå íà îñíîâàíèè è
âî èñïîëíåíèå çàêîíîâ, óêàçîâ Ïðåçèäåíòà ÐÌ è ïîñòàíîâëåíèé Ïðà-
âèòåëüñòâà ÐÌ. Õîòÿ äàííûå àêòû íå óêàçûâàþòñÿ â Êîíñòèòóöèè, òåì
íå ìåíåå, ýòî àêòû ãîñóäàðñòâåííûõ îðãàíîâ, ïðîâîäÿùèõ â æèçíü ïî-
ëèòèêó Ïðàâèòåëüñòâà (öåíòðàëüíûå îòðàñëåâûå îðãàíû). 

Îñîáîå ìåñòî â ñèñòåìå ïðàâîâûõ íîðì Ðåñïóáëèêè Ìîëäîâà çàíè-
ìàþò íîðìàòèâíûå àêòû òåððèòîðèàëüíûõ îáðàçîâàíèé (Àâòîíîì-
íîå òåððèòîðèàëüíîå îáðàçîâàíèå ñ îñîáûì ñòàòóñîì – Ãàãàóçèÿ
(Ãàãàóç  Åðè) è ðàéîíû Ëåâîáåðåæüÿ (ñò.110-111 Êîíñòèòóöèè). Òàê
êàê ðåãëàìåíòèðîâàíèå äåéñòâèÿ ïðàâîâûõ íîðì íà òåððèòîðèè Ëå-
âîáåðåæüÿ íîñèò ïîëèòè÷åñêèé õàðàêòåð, âíèìàíèÿ çàñëóæèâàþò
íîðìàòèâíûå àêòû, ïðèíÿòûå âåðõîâíûìè îðãàíàìè Ãàãàóçèè. Íà
îñíîâàíèè Çàêîíà ¹344-ÕØ îò 23 äåêàáðÿ 1994 ãîäà «Îá îñîáîì
ïðàâîâîì ñòàòóñå Ãàãàóçèè (Ãàãàóç Åðè)» âåðõîâíûå îðãàíû Ãàãàó-
çèè óïîëíîìî÷åíû ïðèíèìàòü ìåñòíûå çàêîíû, ïîñòàíîâëåíèÿ è

13 Monitorul Oficial , 125-129/681,  30.07.2004.
14 Çàêîí  Ðåñïóáëèêå Ìîëäîâà ¹1115-ÕIV îò 5 èþëÿ 2000 ã.  «Î âíåñåíèè èçìåíåíèé è

äîïîëíåíèé â Êîíñòèòóöèþ Ðåñïóáëèêè Ìîëäîâà» (Monitorul Oficial, 88-90/661, 28.07.2000). À
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Óëîæåíèå Ãàãàóçèè (Íàðîäíîå Ñîáðàíèå), ïîñòàíîâëåíèÿ è ðàñïîðÿ-
æåíèÿ (ãëàâà Ãàãàóçèè). Ñîãëàñíî ñò.12 Çàêîíà îá îñîáîì ïðàâîâîì
ñòàòóñå íîðìàòèâíûå àêòû Ãàãàóçèè, ïðîòèâîðå÷àùèå Êîíñòèòóöèè
ÐÌ è äàííîìó çàêîíó, ïðèçíàþòñÿ íåäåéñòâèòåëüíûìè. Îäíàêî, ê
ñîæàëåíèþ, â çàêîíîäàòåëüñòâå ÐÌ íå ïðåäóñìîòðåíû íè ìåõàíèçì
ðàññìîòðåíèÿ èõ ñîîòâåòñòâèÿ Êîíñòèòóöèè, íè óïîëíîìî÷åííûé
îðãàí ïî îñóùåñòâëåíèþ ýòîãî êîíòðîëÿ. Â òàêîì ñëó÷àå âîçíèêàåò
âîïðîñ î ñîáëþäåíèè ïðèíöèïà âåðõîâåíñòâà ïðàâà â îòíîøåíèè
ïîäîáíûõ íîðìàòèâíûõ àêòîâ. 

Ïðàâî «â ìàòåðèàëüíîì ñìûñëå» – ýòî ïðàâà ÷åëîâåêà (åñòåñòâåííûå
è íåîò÷óæäàåìûå ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà), îôèöèàëü-
íûå àêòû (Êîíñòèòóöèÿ, çàêîíû è ò.ä.), êîòîðûå ñëåäóåò ñ÷èòàòü ïðà-
âîâûìè («ïîçèòèâíûì ïðàâîì»), ïîñêîëüêó â íèõ ðåàëèçóþòñÿ, êîí-
êðåòèçèðóþòñÿ è ãàðàíòèðóþòñÿ ïðàâà ÷åëîâåêà. 

Êîíñòèòóöèÿ ïðèçíàåò ïðàâà ÷åëîâåêà âûñøåé öåííîñòüþ îáùåñòâà,
äåéñòâóþùèìè íåïîñðåäñòâåííî è îïðåäåëÿþùèìè ïðàâîâîå ñîäåð-
æàíèå îôèöèàëüíûõ àêòîâ, è óñòàíàâëèâàåò ìåõàíèçìû èõ ãàðàíòè-
ðîâàíèÿ.

Â ðàçäåëå II «Îñíîâíûå ïðàâà, ñâîáîäû è îáÿçàííîñòè» çàêðåïëåíû
îñíîâíûå ïðàâà ÷åëîâåêà è îïðåäåëåíû ïðåäåëû èõ îãðàíè÷åíèÿ.

Â êîíòåêñòå ïðèçíàíèÿ ïðàâ ÷åëîâåêà âûñøåé öåííîñòüþ ýòî òðåáîâà-
íèå îçíà÷àåò îãðàíè÷åíèå çàêîíîäàòåëüíîé âëàñòè îáÿçàííîñòüþ ïðè-
çíàâàòü, ñîáëþäàòü è çàùèùàòü ïðàâà ÷åëîâåêà è ïðåäïîëàãàåò, ÷òî öå-
ëüþ, ñìûñëîì è ñîäåðæàíèåì çàêîíîäàòåëüñòâà äîëæíà ñòàòü êîíêðå-
òèçàöèÿ ïðàâ ÷åëîâåêà. Â ýòîì ñìûñëå ñò.1  Êîíñòèòóöèè ÐÌ ïðèçíà-
åò ïðàâîâîå ãîñóäàðñòâî, ãðàæäàíñêèé ìèð, äåìîêðàòèþ, äîñòîèíñòâî
÷åëîâåêà, åãî ïðàâà è ñâîáîäû, ñâîáîäíîå ðàçâèòèå ÷åëîâå÷åñêîé ëè÷-
íîñòè, ñïðàâåäëèâîñòü è ïîëèòè÷åñêèé ïëþðàëèçì âûñøèìè öåííîñòÿ-
ìè, êîòîðûå ãàðàíòèðóþòñÿ.

Êîíñòèòóöèîííûé Ñóä íåîäíîêðàòíî âûñêàçûâàëñÿ çà çàùèòó ýòèõ îñ-
íîâíûõ êîíñòèòóöèîííûõ öåííîñòåé, ïðèçíàâàÿ íåêîíñòèòóöèîííûìè
íîðìû, ïîñÿãàþùèå íà ïðàâà ÷åëîâåêà è êîíñòèòóöèîííûé ñòðîé Ðåñ-
ïóáëèêè Ìîëäîâû. Ñðåäè òàêîâûõ ìîãóò áûòü ïåðå÷èñëåíû: ïðèçíàíèå
íåêîíñòèòóöîííûìè èíñòèòóòà ïðîïèñêè15, íîðì, óùåìëÿþùèõ ïðàâî
äîñòóïà ê ïðàâîñóäèþ è  ñóäåáíóþ çàùèòó16. Ýòîò âîïðîñ áûë ïîñòàâëåí
ïàðëàìåíòñêèì àäâîêàòîì («îìáóäñìåíîì»).  

Èíñòèòóò ïàðëàìåíòñêîãî àäâîêàòà â Ìîëäîâå çà ïîñëåäíåå âðåìÿ ñòà-
íîâèòñÿ âñå áîëåå è áîëåå ýôôåêòèâíûì  èíñòðóìåíòîì çàùèòû îñ-
íîâíûõ ïðàâ è ñâîáîä  ÷åëîâåêà.
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118 Êîíñòèòóöèÿ êîñâåííî çàïðåùàåò çàêîíîäàòåëüíîå îãðàíè÷åíèå
ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà  ïî ìîòèâàì, íå ïðåäóñìîò-
ðåííûì  ñò.54.  Ðå÷ü èäåò î òàêèõ ñëó÷àÿõ, êàê çàùèòà íàöèîíàëüíîé
áåçîïàñíîñòè, îõðàíà îáùåñòâåííîãî ïîðÿäêà, îáùåñòâåííîãî çäî-
ðîâüÿ èëè ìîðàëè, ïðàâ è ñâîáîä ãðàæäàí, ïðîâåäåíèå óãîëîâíîãî
ðàññëåäîâàíèÿ, ïðåäóïðåæäåíèå ïîñëåäñòâèé ñòèõèéíîãî áåäñòâèÿ
èëè àâàðèè. Áîëåå òîãî, îãðàíè÷åíèå äîëæíî ñîîòâåòñòâîâàòü îáñòî-
ÿòåëüñòâó, âûçâàâøåìó åãî, è íå ìîæåò çàòðàãèâàòü ñóùåñòâîâàíèå
ïðàâà èëè ñâîáîäû.

Â ýòîì æå êîíòåêñòå  Êîíñòèòóöèÿ ãàðàíòèðóåò êàæäîìó óùåìëåííîìó
ëèöó â êàêîì-ëèáî ñâîåì ïðàâå âëàñòüþ ïîñðåäñòâîì êàêîãî-ëèáî àäìè-
íèñòðàòèâíîãî àêòà èëè íåóäîâëåòâîðåíèåì ïðîøåíèÿ â óñòàíîâëåííûé
ñðîê âîçìîæíîñòü ïðèçíàíèÿ  ñâîåãî ïðàâà, îòìåíû àêòà è âîçìåùåíèÿ
óùåðáà. Ãîñóäàðñòâî, ñîãëàñíî çàêîíó, íåñåò ìàòåðèàëüíóþ îòâåòñòâåí-
íîñòü çà óùåðá, ïðè÷èíåííûé îøèáêàìè, äîïóùåííûìè â óãîëîâíûõ
ïðîöåññàõ ñëåäñòâåííûìè îðãàíàìè è ñóäàìè.

Ïðèíöèï âåðõîâåíñòâà ïðàâà ìîæåò áûòü îáåñïå÷åí òîëüêî ïðè íàëè-
÷èè îïðåäåëåííûõ ãàðàíòèé, ïðåäîñòàâëÿþùèõ ãðàæäàíàì âîçìîæíîñòü
âîññòàíîâëåíèÿ â íàðóøåííûõ ïðàâàõ â ñëó÷àå ïðåâûøåíèÿ ïðàâèòåëÿ-
ìè ñâîèõ ïîëíîìî÷èé. Îäíîé èç òàêèõ ãàðàíòèé ÿâëÿåòñÿ ñâîáîäíûé äî-
ñòóï ê ïðàâîñóäèþ (ñò.20 Êîíñòèòóöèè). Êîìïåòåíòíûé ñóä îáÿçàí  çà-
ùèùàòü ïðàâà ÷åëîâåêà íåçàâèñèìî îò òîãî, â êàêîé ìåðå îíè çàùèùå-
íû çàêîíîäàòåëåì, òî åñòü íè îäèí çàêîí íå ìîæåò îãðàíè÷èòü äîñòóï
ê ïðàâîñóäèþ. Ñóä, ïîä÷èíåííûé â ïåðâóþ î÷åðåäü  Êîíñòèòóöèè, à çà-
òåì óæå çàêîíó, îáÿçàí íå ïðèìåíÿòü  çàêîí, êîòîðûé, ïî åãî ìíåíèþ,
íàðóøàåò ïðàâà ÷åëîâåêà, èëè îïðåäåëèòü óìåñòíîñòü åãî ïðèìåíåíèÿ.
Â òàêèõ ñëó÷àÿõ Êîíñòèòóöèÿ ïðåäóñìàòðèâàåò âîçìîæíîñòü îáðàùå-
íèÿ Âûñøåé ñóäåáíîé ïàëàòû â Êîíñòèòóöèîííûé Ñóä ñ çàïðîñîì î
êîíñòèòóöèîííîñòè çàêîíà, ïðèìåíåííîãî èëè ïîäëåæàùåãî ïðèìåíå-
íèþ â êîíêðåòíîì äåëå, ÷òî äîëæíî îáåñïå÷èòü åäèíîîáðàçíîå òîëêî-
âàíèå è ïðèìåíåíèå çàêîíîâ. 

Îáåñïå÷åíèå ïðàâ ÷åëîâåêà ïðàâîñóäèåì âêëþ÷àåò â ñåáÿ òàêæå ïðåä-
âàðèòåëüíûé âíåñóäåáíûé  êîíòðîëü ñîáëþäåíèÿ ïðàâ ÷åëîâåêà ïðè
ñîâåðøåíèè àäìèíèñòðàòèâíûõ äåéñòâèé, îãðàíè÷èâàþùèõ ïðàâà è
ñâîáîäû êîíêðåòíûõ ëèö â êîíêðåòíûõ ñëó÷àÿõ.

15 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà N 2  îò  19.02.2004 «Î êîíòðîëå êîíñòèòóöèîííîñòè
íåêîòîðûõ  ïîëîæåíèé  ñò.416 è ñò.444 Ãðàæäàíñêîãî ïðîöåññóàëüíîãî êîäåêñà Ðåñïóáëèêè
Ìîëäîâà» ( Ìîíèòîðóë Îôè÷èàë N 39-41/9 îò 05.03.2004).

16 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Nr.16  îò  19.05.97 «Î ïðîâåðêå êîíñòèòóöèîííîñòè
ïðåäïèñàíèé ïóíêòà 10 (àáçàö 2) Ïîëîæåíèÿ î ïîðÿäêå îôîðìëåíèÿ è âûäà÷è
óäîñòîâåðÿþùèõ ëè÷íîñòü äîêóìåíòîâ Íàöèîíàëüíîé  ïàñïîðòíîé  ñèñòåìû» (Ìîíèòîðóë
Îôè÷èàë N 37/19 îò 05.06.1997).À
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Íàêîíåö, êàæäûé âïðàâå, â ñîîòâåòñòâèè ñ ìåæäóíàðîäíûìè äîãîâî-
ðàìè ÐÌ, îáðàùàòüñÿ â ìåæãîñóäàðñòâåííûå  îðãàíû ïî çàùèòå ïðàâ
è ñâîáîä ÷åëîâåêà, åñëè èñ÷åðïàíû âñå èìåþùèåñÿ   âíóòðèãîñóäàðñò-
âåííûå ñðåäñòâà ïðàâîâîé çàùèòû. Âåñüìà ýôôåêòèâíûì â ýòîì ñìûñ-
ëå ÿâëÿåòñÿ Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà, â êîòîðûé ìîæåò îá-
ðàòèòüñÿ ñ èíäèâèäóàëüíîé æàëîáîé ëþáîé ãðàæäàíèí ÐÌ èëè äðóãî-
ãî ãîñóäàðñòâà â ñëó÷àå óùåìëåíèÿ åãî  ïðàâà. Óìåñòíî îòìåòèòü, ÷òî
â Åâðîïåéñêîì ñóäå ïî ïðàâàì ÷åëîâåêà çàðåãèñòðèðîâàíî óæå 184 îá-
ðàùåíèÿ ãðàæäàí ïðîòèâ Ïðàâèòåëüñòâà ÐÌ.

Â ñîîòâåòñòâèè ñ ñîâðåìåííûìè ñòàíäàðòàìè  ìåæäóíàðîäíîãî ïðàâà
Êîíñòèòóöèÿ ÐÌ ãàðàíòèðóåò âåðõîâåíñòâî íîðì, ðåãëàìåíòèðóþùèõ
ñèñòåìó åñòåñòâåííûõ è íåîò÷óæäàåìûõ ïðàâ è ñâîáîä ÷åëîâåêà è
ãðàæäàíèíà, ïðèçíàåò èõ âûñøåé öåííîñòüþ äëÿ ãîñóäàðñòâà, óñòàíàâ-
ëèâàåò ñèñòåìó ðàçäåëåíèÿ è âçàèìîäåéñòâèÿ âëàñòåé, äàþùóþ íàäëå-
æàùèå ãàðàíòèè  ñâîáîäû, íåîáõîäèìûå äëÿ ñîáëþäåíèÿ è çàùèòû îñ-
íîâíûõ  ïðàâ ÷åëîâåêà è ãðàæäàíèíà. 

Ýòè è äðóãèå êðèòåðèè âåðõîâåíñòâà ïðàâà ïîçâîëÿþò âûÿâèòü íåêî-
òîðûå òðóäíîñòè â ïðîöåññå ãàðàíòèðîâàíèÿ ýòîãî ïðèíöèïà â Ðåñïóá-
ëèêå Ìîëäîâà. Â ýòîì êîíòåêñòå ñëåäóåò áîëüøå âíèìàíèÿ óäåëèòü ñó-
âåðåííîé âîëå íàðîäà, òî åñòü âîçìîæíîñòè  ó÷àñòâîâàòü â ïðèíÿòèè
ðåøåíèé ïî âîïðîñàì  îáùåíàöèîíàëüíîãî çíà÷åíèÿ. 

Íåîáõîäèìî òàêæå  ñòðåìèòüñÿ ê ñòàáèëüíîñòè â çàêîíîäàòåëüíîé ñè-
ñòåìå ïóòåì ñîöèàëüíîãî äèàëîãà ñ ìåíüøèíñòâîì, òàêèì îáðàçîì,
÷òîáû çàìåíà ïðàâèòåëåé íå çàòðàãèâàëà ñîäåðæàíèÿ è þðèäè÷åñêîé
çíà÷èìîñòè çàêîíà.   

Âíåäðåíèå ìåæäóíàðîäíûõ íîðì â ïðàâîâûå ñèñòåìû ñòðàí ìîëîäîé
äåìîêðàòèè íåðåäêî ïðèâîäèò ê íåïðàâèëüíîìó ïîíèìàíèþ èõ ñîäåð-
æàíèÿ. Ýòîò ôàêò òðåáóåò ðàçúÿñíåíèÿ ñìûñëà ìåæäóíàðîäíûõ íîðì
è àäåêâàòíîãî èõ ïðèìåíåíèÿ.

Îòíîñèòåëüíî ìîëîäîé èíñòèòóò êîíñòèòóöèîííîãî êîíòðîëÿ çàêîíîâ
òðåáóåò ñîöèàëüíîãî ðàçúÿñíåíèÿ ñóùíîñòè è ñîâåðøåíñòâîâàíèÿ ìå-
õàíèçìà  åãî îñóùåñòâëåíèÿ.

Â çàêëþ÷åíèå õî÷ó îòìåòèòü, ÷òî ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà Ðå-
ñïóáëèêè Ìîëäîâà ïîçâîëÿåò îïðåäåëèòü êîíêðåòíûå êðèòåðèè ïî
îöåíêå âåðõîâåíñòâà îäíèõ íîðì íàä äðóãèìè, ÷òî, íàäååìñÿ, ïîñëó-
æèò âàæíûì ôàêòîðîì â ðàçðàáîòêå ñòðàòåãèè îáåñïå÷åíèÿ âåðõîâåí-
ñòâà ïðàâà â öåëîì è ãàðàíòèðîâàíèÿ îñíîâíûõ ïðàâ è ñâîáîä ÷åëîâå-
êà è ãðàæäàíèíà.

Áëàãîäàðþ çà âíèìàíèå! 
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SUMMARY

In the Constitutional Court of Republic of Moldavia the principle of rule
of law is assigned in the following statement “the Constitution of Republic
of Moldavia is the supreme law. None of the laws and legal acts, which
controverts the statements of the Constitution, can have legal power.

Provision of rule of law as the most important aspect of the legal state sys-
tem is achieved by admission of human rights as the supreme value of the
society and the state, by giving it legal, administrative and legislative
power of the state, precisely - by publishing legal acts and banning illegal
(offensive) laws. Rule of law is senseless if the legal bodies can be with vio-
lated impunity. The legal norm possesses legal value concerning the other
norm only in the case when the norm, controdicting the first, can be abro-
gated.

The system of the sources of the rights according to the Constitution and
the hierarchy of the norms and normative acts effective in the territory of
RM, in the order of diminishing looks as follows: 1. the Court of RM, 
2. the Statement of the Constitutional Court of RM, acting as “a negative
legislator”. 3. commonly accepted principles, norms of the international
law and international agreements of RM, 4. laws and other normative legal
acts, 5. the decision of the Plenum of the Supreme Legal Court of RM, 6.
normative decree of President of RM, 7. orders of the Government, 8.
decrees of the Government of RM, 9. other by-laws normative acts. The
normative acts of territorial formations have their own position in the sys-
tem of legal norms of Republic of Moldavia. 

The Constitution acknowledges the human rights as the supreme values of
the society, acting directly and determining the legal content of the offi-
cial acts and establishing the mechanisms of their guaranty. In the context
of acknowledgement of the human rights as the supreme value this means
limitation of the duty of judicial power to accept, observe and protect the
rights of a person and considers that the aim, the content and the mean-
ing of the legislation shall be the concretieness of the human rights. 

The principle of the rule of the law can be provided only in the availabil-
ity of specific guaranties, making possible for the citizens to rehabilitate
the violated rights in the case of exceeding power by the authorities. One
of the guaranties is the free access to the judicial power (Art. 20 of the
Constitution). None of the laws can limit the access to judicial power. The
court shall not admit the law, which, violates the human rights or shall
define its appropriency of the implementation. In such cases the
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Constitution envisages the possibilities of appeal of the Supreme Legal
Court to the Constitutional Court with inquiry on the constitutionality of
the law. 

Finally, everyone has the right in accordance with the international agree-
ment of RM to turn to inter-state bodies for the protection of the rights and
freedoms of people, if all other inter-state possibilities for legal protected
are expired.

In accordance with the modern standards of international right the
Constitution of RM guaranties the rule of the norms, regimenting the sys-
tem of the natural and non-alienated norms and freedoms of a person and
a citizen, acknowledges them as supreme value for the state, establishes
the system of division and interrelation of the authorities, which gives the
proper guaranties for adherence and protection of the main rights of a per-
son and a citizen.

The practice of the Constitutional Court of Republic of Moldavia allows to
define specific criteria for evaluating the rule of the norms over others,
which can serve as an important factor in the elaboration of the strategy of
provision of rule of law and guarantying the fundamental rights and free-
doms of a person and a citizen.
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122 ÏÐÀÂÎÂÎÅ ÃÎÑÓÄÀÐÑÒÂÎ Â ÄÎÊÒÐÈÍÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÑËÎÂÀÖÊÎÉ

ÐÅÑÏÓÁËÈÊÈ

ËÞÁÎÌÈÐ ÄÎÁÐÈÊ
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà

Ñëîâàöêîé Ðåñïóáëèêè

Äëÿ îïðåäåëåíèÿ óêàçàííîé ïðîáëåìàòèêè â Ñëîâàöêîé Ðåñïóáëèêå
íåîáõîäèìî èçó÷àòü íåêîòîðûå ïîëîæåíèÿ Êîíñòèòóöèè Ñëîâàöêîé
Ðåñïóáëèêè (äàëåå „Êîíñòèòóöèÿ“)1.

Ñîãëàñíî ñòàòüå 1 Êîíñòèòóöèè Ñëîâàöêàÿ Ðåñïóáëèêà åñòü ñóâåðåí-
íîå, äåìîêðàòè÷åñêîå è ïðàâîâîå ãîñóäàðñòâî. Îíî íå ñâÿçàíî íèêà-
êîé èäåîëîãèåé èëè ðåëèãèåé. 

Ñîãëàñíî ñòàòüå 124 Êîíñòèòóöèè Êîíñòèòóöèîííûé Ñóä Ñëîâàöêîé
Ðåñïóáëèêè (äàëåå Êîíñòèòóöèîííûé Ñóä) ÿâëÿåòñÿ íåçàâèñèìûì ñó-
äåáíûì îðãàíîì çàùèòû êîíñòèòóöèîííîñòè.

Ñîãëàñíî ñòàòüå 128 Êîíñòèòóöèîííûé Ñóä äàåò òîëêîâàíèå êîíñòèòó-
öèîííûõ çàêîíîâ â ñëó÷àå, åñëè âîïðîñ ÿâëÿåòñÿ ñïîðíûì. Óñëîâèÿ óñ-
òàíàâëèâàþòñÿ çàêîíîì.

Âîçìîæíî ñîãëàñèòüñÿ ñ ìíåíèåì, ÷òî ïðàâîâîå ãîñóäàðñòâî ÿâëÿåòñÿ
âñåîáùå ïðèíÿòîé è ñâîåé öåííîñòüþ î÷åíü ñèëüíîé êàòåãîðèåé, êî-
òîðóþ ïîíèìàþò ïî-ðàçíîìó2.

Â îáùåì ïëàíå âîçìîæíî âûäâèíóòü, ÷òî ìàòåðèàëüíûì îñóùåñòâëå-
íèåì äåôèíèöèè ïðàâîâîãî ãîñóäàðñòâà ÿâëÿåòñÿ ñîâîêóïíîñòü ïðèí-
öèïîâ, êîòîðûå êàê ñóäåáíàÿ âëàñòü, òàê è Êîíñòèòóöèîííûé Ñóä àê-
öåïòóþò, ïðèìåíÿþò è ñâîèìè ðåøåíèÿìè çàùèùàþò, ò.å. çàùèùàþò
èõ ñ ïîìîùüþ ïðèìåíåíèÿ ïðàâîìî÷èé â ñâîèõ ðåøåíèÿõ.

Ïîíÿòèå ïðàâîâîå ãîñóäàðñòâî ÷àñòî ñîâïàäàåò ñ ïîíÿòèåì êîíñòèòó-
öèîííîñòè èëè çàêîííîñòè ïðàâèòåëüñòâà. 

Ïðàâîâîå ãîñóäàðñòâî òàêèì ñïîñîáîì õàðàêòåðèçèðóåòñÿ êàê èñïîë-
íåíèå ãîñóäàðñòâåííîé âëàñòè íà îñíîâå êîíñòèòóöèîííî èçäàííûõ

1 Êîíñòèòóöèÿ Ñëîâàöêîé Ðåñïóáëèêè ¹. 460/1992 Ñâ. Â äèêöèè êîíñòèòóöèîííûõ çàêîíîâ
¹. 244/1998, 9/1999, 90/2001, 135/2001, 140/2004 è 323/2004.

2 Eduard Bárány: Právny –tát v rozhodnutiach Ústavného súdu Slovenskej republiky, Ústavnos a politika 2000/3 -
(Áàðàíü: Ïðàâîâîå ãîñóäàðñòâî â ðåøåíèÿõ Êîíñòèòóöèîííîãî Ñóäà Ñëîâàöêîé
Ðåñïóáëèêè).Ë
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Èçàêîíîâ, êîòîðûå ñëåäóþò çàùèòå ñâîáîäû, ñïðàâåäëèâîñòè è ïðàâî-
âîé îáåñïå÷åííîñòè3.

Â ýòîì êîíòåêñòå íóæíî ïîä÷åðêíóòü, ÷òî êîíñòèòóöèîííàÿ äîêòðèíà
â Ñëîâàöêîé Ðåñïóáëèêå ìîæåò îïèðàòüñÿ íà ìîäåëü êîíñòèòóöèîííî-
ãî ñóäîïðîèçâîäñòâà â Êîíñòèòóöèÿõ ×åõîñëîâàöêîé Ðåñïóáëèêè è Àâ-
ñòðèè ñ 1920 ãîäà. Õîòÿ äàëüíåéøåå ðàçâèòèå áûëî íàðóøåíî âîéíîé
è ïåðèîäîì íåñâîáîäíîãî ðàçâèòèÿ, êîðíè äîêòðèíû ÿñíû è ïîíÿòíû
äëÿ ïðàâîâîé òåîðèè, íî òàêæå è äëÿ äåÿòåëüíîñòè Êîíñòèòóöèîííîãî
Ñóäà. 

Ïðèíöèïû ïðàâîâîãî ãîñóäàðñòâà ïîïðîáîâàë îïðåäåëèòü ïðîôåññîð
Àëåêñàíäð Áðîñòë (ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Ñëîâàöêîé Ðåñïóá-
ëèêè) ñëåäóþùèì ñïîñîáîì:

1) ãàðàíòèè îñíîâíûõ ïðàâ è ñâîáîä;

2) ëåãèòèìíîñòü è çàêîííîñòü;

3) ñóâåðåíèòåò íàðîäà;

4) ðàçäåëåíèå âëàñòåé;

5) âçàèìíûå ñäåðæêè è ïðîòèâîâåñû âëàñòåé;

6) âåðõîâåíñòâî Êîíñòèòóöèè è çàêîíà;

7) ïðàâîâàÿ îáåñïå÷åííîñòü4.

Äðóãîé íàø ïåðåäîâîé òåîðåòèê ïðàâà Éîçåô Ïðóñàê ê óêàçàííûì
ïðèíöèïàì çà÷èñëèë è ïðèíöèï íåçàâèñèìîñòè ïðàâîñóäèÿ âìåñòå ñ
ãàðàíòèÿìè íåçàâèñèìîñòè ñóäåé5.  Ñ íåçàâèñèìîñòüþ îí ñî÷åòàåò è
ñèñòåìó ïðîöåññóàëüíûõ ãàðàíòèé, êîòîðûå ñîñòàâëÿþò ãàðàíòèè
îñíîâíûõ ïðàâ è ñâîáîä, óñòàíîâëåííûõ, ãëàâíûì îáðàçîì, Êîíñòè-
òóöèåé, çàêîíàìè è òðàíñôîðìèðîâàííûìè ìåæäóíàðîäíûìè äîãî-
âîðàìè. 

ßäðîì ñîâðåìåííîé èäåàëüíîé ìîäåëè îòíîøåíèé âëàñòè è ãîñóäàðñò-
âà ÿâëÿåòñÿ ïðàâîâîå ãîñóäàðñòâî è ãîñïîäñòâî ïðàâà. 

Êîíöåïöèÿ ïðàâîâîãî ãîñóäàðñòâà íàöåëåíà íà îáÿçàííîñòü ãîñóäàðñò-
âà íà çàùèòó ïðàâîì ãðàæäàíèíà îò ãîñóäàðñòâà, ïîòîìó ÷òî ãîñóäàð-
ñòâî íàõîäèòñÿ îäíîçíà÷íî â áåñêîíêóðåíòíîì ïîëîæåíèè â ñîïîñòàâ-
ëåíèè ñ ïîëîæåíèåì ãðàæäàí. ×àøà âåñîâ íàêëîíåíà ïîä ñèëîé ãîñó-

3 Alexander Bröstl, Ján Kluèka, Ján Mazák: Ústavný súd Slovenskej republiky (organizácia, proces, doktrína),
Ko–ice 2001, èl. 134 a nasl. (Êîíñòèòóöèîííûé Ñóä ÑÐ (îðãàíèçàöèÿ, ïðîöåññ, äîêòðèíà)).

4 Alexander Bröstl: Právny –tát, Ko–ice – Medes, s. r. o. 1995, str. 38 a nasl. (Ïðàâîâîå ãîñóäàðñòâî).
5 Jozef Prusák: Teória práva, Právnická fakulta, Bratislava 1997, str. 176 (Òåîðèÿ ïðàâà).



124 äàðñòâà, ïîýòîìó óñèëåíû ôóíêöèè ñàìîóïðàâëåíèÿ â äåìîêðàòè÷åñ-
êîì ãîñóäàðñòâå. Âàæíû òàêæå èíôîðìèðîâàííîñòü è íåãîñóäàðñòâåí-
íûå ñóáúåêòû âëàñòè, è òðåòèé ñåêòîð.

Ïðàêòè÷åñêèé îïûò è íàó÷íûå óñèëèÿ ñîçäàëè ìåõàíèçìû êîíòðîëÿ,
îãðàíè÷åíèÿ è óïðàâëåíèÿ ãîñóäàðñòâà îáùåñòâîì, èëè òî÷íåå ñêà-
çàòü, ïîëèòè÷åñêîé ýëèòîé, êîòîðàÿ â äåìîêðàòè÷åñêîì îáùåñòâå
äîëæíà ó÷èòûâàòü íàñòðîåíèå è âîëþ áîëüøèíñòâà ãðàæäàí.

Êàæåòñÿ, ÷òî ãîñóäàðñòâî, â îòëè÷èå îò ìíîãèõ èíûõ ñóáúåêòîâ âëàñ-
òè,  ìîæåò ïîä÷èíÿòüñÿ îáùåñòâó. Âåðîÿòíî, ÷òî òîëüêî îðãàíû ñàìî-
óïðàâëåíèÿ, íåêîòîðûå ãðàæäàíñêèå îáúåäèíåíèÿ, ïîëèòè÷åñêèå ïàð-
òèè è öåðêâè ñìîãóò ñîïåðíè÷àòü ñ ãîñóäàðñòâîì â äåìîêðàòè÷íîñòè.

Ãîñóäàðñòâî êàæåòñÿ â òî æå âðåìÿ íåñîâåðøåííûì, íî âñå-òàêè ñà-
ìûì ýôôåêòèâíûì îðóäèåì êîíòðîëÿ çà íåãîñóäàðñòâåííûìè ñóáúåê-
òàìè âëàñòè. Ýòó ðîëü ãîñóäàðñòâó îáåñïå÷èâàþò åãî âëàñòíûå ïîë-
íàìî÷èÿ6.

Óæå â ïåðâîì ïåðèîäå ïîñëå âîçíèêíîâåíèÿ Êîíñòèòóöèîííîãî Ñóäà,
îí çàíèìàëñÿ âîïðîñàìè ïðàâîâîãî ãîñóäàðñòâà, ò.å. âûíîñèë ðåøåíèÿ
î òîì, ÷òî äîëæíî è ÷òî íå äîëæíî áûòü â ïðàâîâîì ãîñóäàðñòâå (PL.
ÚS 37/95), (PL. ÚS 43/95), î ïîñòóëàòå ïðàâîâîãî ãîñóäàðñòâà (PL. ÚS
41/95), î ïðèíöèïàõ ïðàâîâîãî ãîñóäàðñòâà (PL. ÚS 32/95), êîíöåïöè-
åé ïðàâîâîãî ãîñóäàðñòâà (I. ÚS 38/94), äåôèíèöèåé çíàêîâ ïðàâîâîãî
ãîñóäàðñòâà (PL. ÚS 19/95), êðèòåðèÿìè ïðàâîâîãî ãîñóäàðñòâà (PL. ÚS
19/98), îñíîâàíèÿìè ïðàâîâîãî ãîñóäàðñòâà (I. ÚS 8/97). Âñå ýòè ðåøå-
íèÿ îïóáëèêîâàíû â Ñáîðíèêå çàêëþ÷åíèé è ïîñòàíîâëåíèé Êîíñòè-
òóöèîííîãî Ñóäà Ñëîâàöêîé Ðåñïóáëèêè (Zbierka nálezov a rozhodnutí
Ústavného súdu Slovenskej republiky). 

Íàïðèìåð, â äåëå PL. ÚS 19/957 Ñóä âûñêàçàë ïðàâîâîå ìíåíèå, ñîãëàñ-
íî êîòîðîìó è çàêîíîäàòåëüíûé îðãàí îáÿçàí ðóêîâîäñâîâàòüñÿ Êîí-
ñòèòóöèåé è åå ïðèíöèïàìè, èçìåíåíèå êîòîðûõ Êîíñòèòóöèÿ íå ïîç-
âîëÿåò, ïîñêîëüêó îíè èìåþò îñíîâîïîëàãàþùèé õàðàêòåð äëÿ äåìî-
êðàòè÷åñêîé Ñëîâàöêîé Ðåñïóáëèêè, êàê ýòî óñòàíîâëåíî â ñòàòüå 1
Êîíñòèòóöèè. 

Â èíîì ñâîåì ðåøåíèè Êîíñòèòóöèîííûé Ñóä8 óêàçàë, ÷òî â ïðàâîâîì
ãîñóäàðñòâå, â êîòîðîì â êà÷åñòâå íåäåëèìûõ ñîñòàâíûõ ÷àñòåé, êðî-
ìå èíûõ, âîïëîùåíû è òàêèå ïðèíöèïû, êàê ïðàâîâàÿ îáåñïå÷åííîñòü

6 Eduard Bárány: Právny –tát v rozhodnutiach Ústavného súdu Slovenskej republiky, Ústavnos a politika 2000/3,
str. 186 a nasl. (Ïðàâîâîå ãîñóäàðñòâî â ðåøåíèÿõ Êîíñòèòóöèîííîãî Ñóäà Ñëîâàöêîé
Ðåñïóáëèêè).

7 Zbierka nálezov a rozhodnutí Ústavného súdu Slovenskej republiky, 1995, str. 41.
8 Zbierka nálezov a rozhodnutí, 1999, str. 365, I. ÚS 44/1999.Ë
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Èè ñïðàâåäëèâîñòü, îñîáåííî îòìå÷åíà çàùèòà òåõ ïðàâ, êîòîðûå ÿâëÿ-
þòñÿ ïðåäìåòîì óðåãóëèðîâàíèÿ. Âñå ãîñóäàðñòâåííûå îðãàíû îáÿçà-
íû îáåñïå÷èâàòü ðåàëüíóþ âîçìîæíîñòü ïðèìåíåíèÿ óêàçàííûõ ïðàâ
ñóáúåêòàìè, êîòîðûå èõ ïðèçíàëè.

Ïî ïîâîäó êîíñòèòóöèîííîñòè è îáÿçàííîñòè ñîáëþäàòü ïðàâîâîé ïî-
ðÿäîê, Êîíñòèòóöèîííûé Ñóä â ñâîåì ðåøåíèè II. ÚS 128/959 óêàçàë,
÷òî îáùåîáÿçàòåëüíîå ïðàâîâîå ïðåäïèñàíèå, èçäàííîå ãîñóäàðñòâåí-
íûì îðãàíîì, óïîëíîìî÷åííûì èçäàâàòü òàêèå àêòû, èìååò íà òåððè-
òîðèè ãîñóäàðñòâà îäèíàêîâóþ îáÿçàòåëüíóþ ñèëó äëÿ âñåõ ñóáúåêòîâ
ïðàâà.

Ñîãëàñíî § 6 àáç. 1 ïóíêòà á) çàêîíà ¹. 308/1991 Ñâ. î ðåëèãèîçíîé
ñâîáîäå è ïîëîæåíèè öåðêâåé è ðåëèãèîçíûõ îáúåäèíåíèé, ýòè öåðê-
âè è ðåëèãèîçíûå îáúåäèíåíèÿ ìîãóò èçäàâàòü âíóòðåííèå ïðåäïèñà-
íèÿ â èíòåðåñàõ âûïîëíåíèÿ ñâîåãî ïîñëàíèÿ, ïîêà îíè íå ïðîòèâîðå-
÷àò îáùåîáÿçàòåëüíûì ïðåäïèñàíèÿì, è îäíîâðåìåííî ñîãëàñíî àáçà-
öó 2 óêàçàííîãî ïîëîæåíèÿ, âûïîëíåíèå ôóíêöèé óêàçàííûõ â àáçà-
öå 1 íå äîëæíî ïðîòèâîðå÷èòü Êîíñòèòóöèè. Èç ïðèíöèïà íåçàâèñè-
ìîñòè öåðêâè îò ãîñóäàðñòâà ñîãëàñíî ñò. 24 àáç. 3 ñëåäóåò è ïðîòèâî-
ïîëîæíîå îòíîøåíèå, èñêëþ÷àþùåå îòâåòñòâåííîñòü ãîñóäàðñòâà çà
äåéñòâèÿ ñóáúåêòîâ, óêàçàííûõ â ñòàòüå 24 àáç. 3 ïðè ïðèìåíåíèè
ïðàâ, ïðèçíàííûõ óêàçàííûì ïîëîæåíèåì Êîíñòèòóöèè.

Â ïðàâîâîì ãîñóäàðñòâå Êîíñòèòóöèÿ ÿâëÿåòñÿ îñíîâíûì èñòî÷íèêîì
ïðàâà, êîòîðûé ñòîèò âûøå, ÷åì âñå îñòàëüíûå èñòî÷íèêè. Ýòèì
ïðîäèêòîâàíî òðåáîâàíèå, ÷òîáû âñå ïðàâîâûå ïðåäïèñàíèÿ,  þðèäè-
÷åñêèå íîðìû – îáùåñòâåííî-ïðàâîâûå èëè ÷àñòíî-ïðàâîâûå –
äîëæíû ñîîòâåòñòâîâàòü ïîëîæåíèÿì Êîíñòèòóöèè. 

Íàöèîíàëüíûé Ñîâåò Ñëîâàöêîé Ðåñïóáëèêè (çàêîíîäàòåëüíûé îðãàí)
ðóêîâîäñòâóåòñÿ Êîíñòèòóöèåé, êàê è âñå îñòàëüíûå ãîñóäàðñòâåííûå
îðãàíû Ñëîâàöêîé Ðåñïóáëèêè (ñò. 2 àáç. 2 Êîíñòèòóöèè). Ïðè
îñóùåñòâëåíèè ñâîåé çàêîíîäàòåëüíîé äåÿòåëüíîñòè îí ìîæåò ïðè-
íÿòü ëþáîé çàêîí, ïîêà ýòèì çàêîíîì îí íå ïåðåñòóïèë ïðåäåëû,
óñòàíîâëåííûå Êîíñòèòóöèåé. 

Ýòó ìûñëü Êîíñòèòóöèîííûé Ñóä âûñêàçàë óæå â ðåøåíèè PL. ÚS
38/9510, êîãäà ïîä÷åðêíóë, ÷òî íîðìû, ñîäåðæàùèåñÿ â îòäåëüíûõ ñòà-
òüÿõ Êîíñòèòóöèè, íåîáõîäèìî ñîáëþäàòü ïðè ïðèíÿòèè êàæäîãî çà-
êîíà Íàöèîíàëüíîãî Ñîâåòà Ñëîâàöêîé Ðåñïóáëèêè. Íàäî òàê ïîñòó-
ïàòü íåñìîòðÿ íà òî ÷òî ðå÷ü èäåò î çàêîíå, ðåãóëèðóþùåì îïðåäåëåí-
íûå îáùåñòâåííûå îòíîøåíèÿ èëè î çàêîíå, êîòîðûì òîëüêî ìåíÿåò-

9 Zbierka nálezov a rozhodnutí Ústavného súdu Slovenskej republiky, 1995, str. 323.
10 Zbierka nálezov a rozhodnutí Ústavného súdu Slovenskej republiky, 1996, str. 77.



126 ñÿ èëè äîïîëíÿåòñÿ ñóùåñòâóþùàÿ çàêîííàÿ ðåãëàìåíòàöèÿ îïðåäå-
ëåííûõ îáùåñòâåííûõ îòíîøåíèé.

Êîíñòèòóöèîííûé Ñóä â ñâîåì ðåøåíèè PL. ÚS 32/9511 óñòàíîâèë, ÷òî
Íàöèîíàëüíûé Ñîâåò Ñëîâàöêîé Ðåñïóáëèêè îáÿçàí ðóêîâîäñòâîâàòü-
ñÿ Êîíñòèòóöèåé, êàê è âñå îñòàëüíûå ãîñóäàðñòâåííûå îðãàíû Ñëî-
âàöêîé Ðåñïóáëèêè (ñò. 2 àáç. 2 Êîíñòèòóöèè). 

Îäíîé èç íåîáõîäèìûõ ñîñòàâíûõ ÷àñòåé ïðèíöèïà ïðàâîâîãî ãîñó-
äàðñòâà ÿâëÿåòñÿ è òðåáîâàíèå ïðàâîâîé îáåñïå÷åííîñòè.

Ñ ïðèìåíåíèåì ýòîãî ïðèíöèïà ñâÿçàíî íå òîëüêî òðåáîâàíèå âñå-
îáùåé äåéñòâåííîñòè, ïðî÷íîñòè, ñòàáèëüíîñòè, ðàöèîíàëüíîñòè è
ñïðàâåäëèâîå ñîäåðæàíèå þðèäè÷åñêèõ íîðì, èõ äîñòóïíîñòü äëÿ
ãðàæäàí (âîçìîæíîñòü èõ ïóáëèêàöèè), íî â ðàâíîé ìåðå è òðåáîâà-
íèå ïðåäñêàçóåìîñòè äåéñòâèÿ îðãàíîâ ïóáëè÷íîé âëàñòè, îñíîâàíè-
åì ÷åãî ÿâëÿåòñÿ è ÿçûê è ïîíÿòíîñòü þðèäè÷åñêèõ íîðì (òðåáîâà-
íèå, ÷òîáû îáûêíîâåííûé ãðàæäàíèí ïîíÿë ñîäåðæàíèå þðèäè÷åñ-
êîé íîðìû)12.

Êîíñòèòóöèîííûé Ñóä âûñêàçàë ñâîå ìíåíèå è îòíîñèòåëüíî äðóãèõ
ïðîáëåì, êàê, íàïðèìåð, äåéñòâåííîñòü è ïðàâîâàÿ ñèëà ïðàâîâîãî
óðåãóëèðîâàíèÿ â ïðàâîâîì ãîñóäàðñòâå (íàïð. PL. ÚS 17/96), ê âîïðî-
ñó çàïðåòà ðåòðîàêòèâíîñòè ïðàâîâûõ ïðåäïèñàíèé è çàùèòå ïðèîá-
ðåòåííûõ ïðàâ (PL. ÚS 36/95, PL. ÚS 38/99). 

Êîíñòèòóöèîííûé Ñóä òîëêóåò ïðèíöèïû ïðàâîâîãî ãîñóäàðñòâà íà
îñíîâàíèè ðåøåíèÿ êîíêðåòíîãî îáðàùåíèÿ, ÷àñòî â ñî÷åòàíèè ñ
ðåøåíèåì ñîîòâåòñòâèÿ êîíêðåòíîãî þðèäè÷åñêîãî ïðåäïèñàíèÿ,
ïîýòîìó ðåøåíèÿ ÿâëÿþòñÿ ïðàêòè÷åñêèìè ñóäåáíûìè ðåøåíèÿìè
è íå èìåþò ôîðìóëèðîâêó ñïåöèàëüíîãî ñòèëÿ â îáëàñòè òåîðèè
ïðàâà.

Ïðè îáðàçîâàíèè ïðàâîâûõ ïîçèöèé èãðàåò âàæíóþ ðîëü è âîçìîæ-
íîñòü ïèñüìåííîãî âûðàæåíèÿ íåñîãëàñíîãî ìíåíèÿ ñóäüè. Òàêîå íå-
ñîãëàñíîå ìíåíèå ïóáëèêóåòñÿ âìåñòå ñ ðåøåíèåì ñóäà. Ýòîò àêò ìî-
æåò îáðàòèòü âíèìàíèå íà âîçìîæíûå ïðîòèâîðå÷èÿ èëè ïðîáëåìû
äàííûõ ðåøåíèé. 

12 Zbierka nálezov a rozhodnutí Ústavného súdu Slovenskej republiky, 1996, str. 198.
13 Zbierka nálezov a rozhodnutí Ústavného súdu Slovenskej republiky, 1999, str. 60.Ë
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SUMMARY

From the beginning the Constitutional Court has been dealing with the
problems of constitutional state, i.e. the attributes of law-ruled state.

For example, in the case of PL.US 19/95 the court expressed its legal opin-
ion according to which the legislative organ owns the Constitution and its
principles, that is when the Court does not allow any changes as they have
constructive character for the democratic character of Slovak Republic as
it is declared in the Article 1 of the Constitution.

The Constitutional Court mentioned in another decision that in the con-
stitutional state where such principles as legal security, fairness and espe-
cially the defense of such rights, which are the subject of regulation, are
embodied. All state bodies must guaranty the actual possibility of applica-
tion of the mentioned rights by the subjects who have acknowledged them.

For the constitutionality and duty of keeping the order, the Constitutional
Court in its II US 128/95 decision mentions that generally compulsory
juridical regulation, published by the state agency, which is authorized to
publish such acts, has the same obligatory force for all subjects of juris-
diction in the territory of state.

According to §5, point 1-b of the law §308/1991 Code of religious freedom
and status of churches and religious units, these churches and religious
units can issue domestic instructions in the interest of fulfillment of their
instructions. They do not contradict to generally compulsory regulations
and at the same time to paragraph 2 of the given regulation – the fulfill-
ment of functions mentioned in paragraph 1 shall not contradict to
Constitution. According to the principle of independence of the church
from the state, in compliance with Article 24, paragraph 3 on application
of rights, pointed out in the above mentioned regulation of the
Constitution. The Constitutional Court expressed its attitude in the deci-
sion PL US15/98 towards the question of undertaking power in formation
of right which occurs to be prior in the later judicial-creative activity and
which reflects on the rights and normatives of Constitution. 

In the law-ruled state the Constitution has the characteristics of the main
source of power which stands above all other sources. This contains the
demand – all legal regulations and all juridical socio-legal or semi-legal
normatives must correspond to the status of Constitution.

The National Council of Slovak Republic (judicial body) like other state
bodies of Slovak Republic is bound to Constitution (Article 2, par.2 of
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Constitution. While the applying the legislative power, it can adopt any
law untill it has not ceded the boundaries of the given Constitution.

One of the main necessary elements of composition of the principles of law
ruled state is the demand for legal security. 

The application of this principle is not only the demand of general effec-
tiveness, stability, establishment, rationality and fair content of juridical
norms and their accessibility to the citizens (possibility of their publica-
tion), and at the same time the demand for predictability of their actions
of the bodies of public power. The basis is the synonymous language and
comprehension of the legal norms (so that the average citizen can under-
stand the contents of judicial norms).
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ÎÁÅÑÏÅ×ÅÍÈÅ ÏÐßÌÎÃÎ ÄÅÉÑÒÂÈß
ÍÎÐÌ ÊÎÍÑÒÈÒÓÖÈÈ Â

ÎÑÓÙÅÑÒÂËÅÍÈÈ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ
ÏÐÀÂÎÑÓÄÈß

ÕÓÐØÅÄÀ ÊÀÌÈËÎÂÀ
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Òàäæèêèñòàí

Ðàñêðûâàÿ òåìó îáåñïå÷åíèÿ ïðÿìîãî äåéñòâèÿ íîðì Êîíñòèòóöèè â
îñóùåñòâëåíèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ íåîáõîäèìî îòìåòèòü,
÷òî Êîíñòèòóöèÿ îáëàäàåò âûñøåé þðèäè÷åñêîé  ñèëîé è  åå íîðìû
èìåþò ïðÿìîå äåéñòâèå, ïîñêîëüêó Êîíñòèòóöèÿ åñòü ñïîñîá çàêðåï-
ëåíèÿ è âûðàæåíèÿ âûñøèõ ïðàâîâûõ íîðì è âûñòóïàåò â êà÷åñòâå àá-
ñîëþòíîé íîðìû, êîòîðîé íå ìîãóò ïðîòèâîðå÷èòü ëþáûå äðóãèå ïðà-
âîâûå àêòû, äåéñòâóþùèå íà òåððèòîðèè Ðåñïóáëèêè Òàäæèêèñòàí.
Ýòîìó ïîñâÿùåíà ñòàòüÿ 10 Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêèñòàí.
Ïîýòîìó îäíèì èç ïðèçíàêîâ äåìîêðàòè÷åñêîãî ãîñóäàðñòâà ÿâëÿåòñÿ
íàëè÷èå â ñòðàíå êîíñòèòóöèîííîãî êîíòðîëÿ. Â Òàäæèêèñòàíå, êàê è
â äðóãèõ ãîñóäàðñòâàõ  ÑÍÃ,  áûë  ó÷ðåæäåí  Êîíñòèòóöèîííûé Ñóä
âìåñòå ñ ïðèíÿòèåì Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêèñòàí 6 íîÿáðÿ
1994 ãîäà. Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Òàäæèêèñòàí íåçàâèñèì
îò äâóõ äðóãèõ âëàñòåé - çàêîíîäàòåëüíîé è èñïîëíèòåëüíîé, ðàçðåøà-
åò äåëà, îñíîâûâàÿñü  òîëüêî íà Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêèñ-
òàí. Â ñîîòâåòñòâèè ñî  ñòàòüåé  1 Êîíñòèòóöèîííîãî çàêîíà Ðåñïóá-
ëèêè Òàäæèêèñòàí «0 Êîíñòèòóöèîííîì  Ñóäå Ðåñïóáëèêè  Òàäæèêè-
ñòàí» öåëüþ  äåÿòåëüíîñòè  Êîíñòèòóöèîííîãî  Ñóäà  ÿâëÿåòñÿ îáåñ-
ïå÷åíèå âåðõîâåíñòâà è íåïîñðåäñòâåííîãî äåéñòâèÿ íîðì Êîíñòèòó-
öèè, çàùèòû Êîíñòèòóöèè, ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.       

Êîìïåòåíöèÿ Êîíñòèòóöèîííîãî Ñóäà  Ðåñïóáëèêè Òàäæèêèñòàí ìíî-
ãîîáðàçíà, íî îñíîâîïîëàãàþùèì  ïðèíöèïîì  åãî  äåÿòåëüíîñòè ÿâëÿ-
åòñÿ  îáåñïå÷åíèå  âåðõîâåíñòâà  Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêè-
ñòàí, íîðìû êîòîðîé îáëàäàþò âûñøåé þðèäè÷åñêîé ñèëîé è èìåþò
ïðÿìîå äåéñòâèå íà âñåé òåððèòîðèè Ðåñïóáëèêè. Îäíàêî ïðÿìîå äåé-
ñòâèå Êîíñòèòóöèè íå îçíà÷àåò, ÷òî ñîäåðæàùèåñÿ â íåé íîðìû, íà-
ïðèìåð, î ïðàâàõ ÷åëîâåêà, ïðèìåíÿþòñÿ âíå êîíêðåòíûõ ïðîöåäóð è
ìåõàíèçìîâ. Êîíñòèòóöèîííûé Ñóä ÿâëÿåòñÿ îäíîé èç âåòâåé ñóäåá-
íîé âëàñòè, ñàìîñòîÿòåëüíî è íåçàâèñèìî  îñóùåñòâëÿåò êîíñòèòóöè-
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îííîå ñóäîïðîèçâîäñòâî â  óñòàíîâëåííûõ Êîíñòèòóöèîííûì  çàêîíîì
«0 Êîíñòèòóöèîííîì Ñóäå Ðåñïóáëèêè Òàäæèêèñòàí» ôîðìàõ è ïðîöå-
äóðàõ. Íàïðèìåð, â ñîîòâåòñòâèè ñî ñòàòüåé 40 íàçâàííîãî Çàêîíà óñ-
òàíîâëåíà ôîðìà è ñîäåðæàíèå îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä,
ïðè ñîáëþäåíèè êîòîðûõ îáðàùåíèÿ ïðèíèìàþòñÿ äëÿ ðàññìîòðåíèÿ,
à ïðè íåñîáëþäåíèè èõ Ñóä â ïðàâå îòêàçàòü â âîçáóæäåíèè êîíñòè-
òóöèîííîãî ñóäîïðîèçâîäñòâà. Êîíñòèòóöèîííûé Ñóä â îñíîâíîì ðå-
øàåò âîïðîñû ïðàâà, íå ðåøàåò êîíêðåòíûå ñïîðû è äåéñòâóåò íà îñ-
íîâàíèè  ïðèíöèïîâ  çàêîííîñòè,  êîëëåãèàëüíîñòè, ãëàñíîñòè, íåçà-
âèñèìîñòè  è  ïîä÷èíÿåòñÿ  òîëüêî  Êîíñòèòóöèè Ðåñïóáëèêè Òàäæè-
êèñòàí.                           

Ïðÿìîå äåéñòâèå Êîíñòèòóöèè è åå íîðì ïðèñóùå âñåì ñïîñîáàì ïðà-
âîðåàëèçàöèîííîãî ïðîöåññà, à èìåííî ñîáëþäåíèþ, èñïîëíåíèþ, èñ-
ïîëüçîâàíèþ è ïðèìåíåíèþ. Ïðè ýòîì íåïîñðåäñòâåííîå äåéñòâèå
êîíñòèòóöèîííûõ íîðì õàðàêòåðíî äëÿ âñåõ ôîðì ãîñóäàðñòâåííîé
äåÿòåëüíîñòè - çàêîíîäàòåëüíîé, èñïîëíèòåëüíîé, ñóäåáíîé, à òàêæå
ïðîöåññà îñóùåñòâëåíèÿ ãðàæäàíàìè ïðèíàäëåæàùèõ èì ïðàâ è ñâî-
áîä è îáÿçàííîñòåé. Ïðè íåäîñòàòî÷íîñòè êîíñòèòóöèîííûõ íîðì äëÿ
èõ ðåàëèçàöèè, îíè äåéñòâóþò ñîâìåñòíî ñ íîðìàìè ðàçëè÷íûõ îòðàñ-
ëåé ïðàâà - êîíñòèòóöèîííîãî,  àäìèíèñòðàòèâíîãî,  ãðàæäàíñêîãî,
óãîëîâíîãî è äðóãèõ.  Â ïðîöåññå  êîíêðåòèçàöèè óñòàíîâëåíèé Êîí-
ñòèòóöèè êàê ïåðåâîä îáùèõ êîíñòèòóöèîííûõ ïðåäïèñàíèé íà ÿçûê
îòðàñëåâîãî  çàêîíîäàòåëüñòâà,  îñóùåñòâëÿåìîé  çàêîíîäàòåëåì, íåäî-
ïóñòèìû îòñòóïëåíèÿ îò áóêâû è äóõà Êîíñòèòóöèè, çàëîæåííûõ â íåé
öåííîñòíûõ îðèåíòèðîâ, îãðàíè÷åíèå  êðóãà ïðåäóñìîòðåííûõ êîí-
ñòèòóöèîííîé íîðìîé ïðàâîìî÷èé èëè íîñèòåëåé ñîîòâåòñòâóþùèõ
ïðàâ è îáÿçàííîñòåé. Çàêîíîäàòåëü â êîíêðåòèçèðóþùåì íîðìàòèâ-
íîì àêòå óñòàíàâëèâàåò ñîäåðæàíèå êîíñòèòóöèîííîé ôîðìû è ïðî-
öåäóðó åå îñóùåñòâëåíèÿ.                       

Èç ïðÿìîãî äåéñòâèÿ Êîíñòèòóöèè âûòåêàåò, ÷òî êîíêðåòèçàöèÿ êîí-
ñòèòóöèîííûõ íîðì îñóùåñòâëÿåòñÿ íå òîëüêî çàêîíîäàòåëåì, íî è
ïðàâîïðèìåíèòåëüíûìè îðãàíàìè, â òîì ÷èñëå è ñóäàìè, ïîñêîëüêó
ïðèìåíåíèå êîíñòèòóöèîííûõ íîðì - èìïåðàòèâíîå âåëåíèå Êîíñòè-
òóöèè, îáðàùåííîå êî âñåì áåç èñêëþ÷åíèÿ ïðàâîïðèìåíèòåëÿì,
âêëþ÷àÿ ãîñóäàðñòâî, åãî îðãàíû è äîëæíîñòíûõ ëèö, à  òàêæå îáùå-
ñòâåííûå îáúåäèíåíèÿ è èõ îðãàíû.                         

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Òàäæèêèñòàí ðàçðåøàåò  äåëà î ñî-
îòâåòñòâèè Êîíñòèòóöèè: çàêîíîâ, ñîâìåñòíûõ ïðàâîâûõ àêòîâ ïàëàò
Ïàðëàìåíòà,  ïðàâîâûõ  àêòîâ Ïðåçèäåíòà,  Ïðàâèòåëüñòâà, Âåðõîâíî-
ãî Ñóäà,  Âûñøåãî  Ýêîíîìè÷åñêîãî  Ñóäà,  äðóãèõ  ãîñóäàðñòâåííûõ
è îáùåñòâåííûõ  îðãàíîâ,  à  òàêæå íå  âñòóïèâøèõ â  çàêîííóþ ñè-
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ëó äîãîâîðîâ Òàäæèêèñòàíà; ïðàâîâûõ àêòîâ ìåñòíûõ  ïðåäñòàâèòåëü-
íûõ è èñïîëíèòåëüíûõ  îðãàíîâ  âëàñòè, äîãîâîðîâ,  çàêëþ÷åííûõ îá-
ëàñòÿìè, ðàéîíàìè  è  ãîðîäàìè  ðåñïóáëèêè.  Êîíñòèòóöèîííûé  Ñóä
òàêæå ðàçðåøàåò ñïîðû  î  êîìïåòåíöèè  ìåæäó  ðåñïóáëèêàíñêèìè
îðãàíàìè ãîñóäàðñòâåííîé âëàñòè, ìåæäó ðåñïóáëèêàíñêèìè è ìåñò-
íûìè îðãàíàìè ãîñóäàðñòâåííîé  âëàñòè,  ìåæäó  ìåñòíûìè  îðãàíà-
ìè ãîñóäàðñòâåííîé âëàñòè è òåððèòîðèàëüíûìè îðãàíàìè ìåñòíîãî
ñàìîóïðàâëåíèÿ.        

Äåÿòåëüíîñòü  Êîíñòèòóöèîííîãî  Ñóäà  ìîæíî  ðàçäåëèòü  íà  ÷åòû-
ðå îñíîâíûõ    íàïðàâëåíèÿ:    ïåðâîå - îñíîâíûì   ïðåäíàçíà÷åíèåì
Êîíñòèòóöèîííîãî Ñóäà  ÿâëÿåòñÿ îáåñïå÷åíèå  âåðõîâåíñòâà Îñíîâ-
íîãî Çàêîíà; âòîðîå ïðåäíàçíà÷åíèå  Êîíñòèòóöèîííîãî Ñóäà  íàïðàâ-
ëåíî íà îáåñïå÷åíèå  íåïîñðåäñòâåííîãî  äåéñòâèÿ  íîðì  Êîíñòèòó-
öèè  íà òåððèòîðèè  ãîñóäàðñòâà; òðåòüå ïðåäíàçíà÷åíèå  Êîíñòèòóöè-
îííîãî Ñóäà íàïðàâëåíî íà çàùèòó Îñíîâíîãî Çàêîíà è ÷åòâåðòîå  -
îáåñïå÷åíèå çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.               

Ðåàëèçàöèÿ  íàçâàííûõ ïðåäíàçíà÷åíèé  Êîíñòèòóöèîííîãî  Ñóäà âîç-
ìîæíà  òîëüêî  â  ðåçóëüòàòå  îñóùåñòâëåíèÿ êîíñòèòóöèîííîãî êîí-
òðîëÿ, êîãäà Êîíñòèòóöèîííûé Ñóä êàê îðãàí ñóäåáíîé âëàñòè ïî çà-
ùèòå Êîíñòèòóöèè îñóùåñòâëÿåò ñóäåáíóþ âëàñòü ïîñðåäñòâîì êîí-
ñòèòóöèîííîãî ñóäîïðîèçâîäñòâà è âûñòóïàåò  â êà÷åñòâå ñïåöèàëèçè-
ðîâàííîãî ñóäåáíîãî îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ â îáåñïå÷å-
íèè êîíñòèòóöèîííîé çàêîííîñòè â Ðåñïóáëèêå Òàäæèêèñòàí.

Çà âðåìÿ íåçàâèñèìîñòè Òàäæèêèñòàíà è äåÿòåëüíîñòè Êîíñòèòóöèîí-
íîãî Ñóäà Ðåñïóáëèêè Òàäæèêèñòàí ïðîøëî 10 ëåò, ìíîãèå çàêîíû, ðå-
ãóëèðóþùèå òå èëè èíûå ïðàâîîòíîøåíèÿ, ïðèíÿòûå äî Êîíñòèòóöèè
Ðåñïóáëèêè Òàäæèêèñòàí, äåéñòâóþò, ê ïðèìåðó Ãðàæäàíñêèé ïðîöåñ-
ñóàëüíûé êîäåêñ, Óãîëîâíûé ïðîöåññóàëüíûé êîäåêñ Ðåñïóáëèêè Òàä-
æèêèñòàí, õîòÿ âî ìíîãîì îíè óñòàðåëè. Òàê, Êîíñòèòóöèîííûì Ñó-
äîì áûëè ïðèçíàíû íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè ðÿä ñòàòåé
âûøåíàçâàííûõ êîäåêñîâ è çàêîíîâ.    

Êîíñòèòóöèîííûì Ñóäîì áûëà èçó÷åíà ïðàêòèêà ðàáîòû ñóäîâ îáùåé
þðèñäèêöèè è ýêîíîìè÷åñêèõ ñóäîâ ðåñïóáëèêè. Ïî ðåçóëüòàòàì èçó-
÷åíèÿ âûÿñíèëîñü, ÷òî ñóäû â ñâîåé äåÿòåëüíîñòè íå ïðèìåíÿþò Êîí-
ñòèòóöèþ è íå îáðàùàþòñÿ â Êîíñòèòóöèîííûé Ñóä ñ ïðåäñòàâëåíè-
ÿìè î íåñîîòâåòñòâèè çàêîíîâ Îñíîâíîìó Çàêîíó, íåñìîòðÿ íà òî, ÷òî
èìåþòñÿ ðóêîâîäÿùèå ðàçúÿñíåíèÿ â Ïîñòàíîâëåíèè Ïëåíóìà Âåð-
õîâíîãî Ñóäà Ðåñïóáëèêè Òàäæèêèñòàí îò 2 îêòÿáðÿ 2003 ãîäà «0
äàëüíåéøåì ñîâåðøåíñòâîâàíèè ñóäåáíîé äåÿòåëüíîñòè â ñâåòå èçìå-
íåíèé, äîïîëíåíèé â Êîíñòèòóöèþ Ðåñïóáëèêè Òàäæèêèñòàí».   
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Îäíèì èç âàæíûõ ïîëíîìî÷èé Êîíñòèòóöèîííîãî Ñóäà ÿâëÿåòñÿ ïðà-
âî òîëêîâàíèÿ Êîíñòèòóöèè, ïîñêîëüêó èìåííî òîëêîâàíèåì îáåñïå÷è-
âàåòñÿ ïðÿìîå äåéñòâèå è çàùèòà íîðì Êîíñòèòóöèè. Ê ñîæàëåíèþ,
Êîíñòèòóöèîííîìó Ñóäó Ðåñïóáëèêè Òàäæèêèñòàí òàêîå ïðàâî íå ïðå-
äîñòàâëåíî. Ýòî ïðàâî ïðèíàäëåæèò îáåèì ïàëàòàì ïàðëàìåíòà, ÷òî
óñòàíîâëåíî â ñòàòüå 61 Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêèñòàí è ñòà-
òüå á1 Êîíñòèòóöèîííîãî çàêîíà Ðåñïóáëèêè Òàäæèêèñòàí «0 Ìàäæ-
ëèñè Îëè Ðåñïóáëèêè Òàäæèêèñòàí». Îäíàêî íà ïðàêòèêå ïàëàòû ïàð-
ëàìåíòà òàêæå íå èñïîëüçóþò ýòî ïðàâî.

Ñïàñèáî çà âíèìàíèå.       

SUMMARY

The presence of constitutional control in the country is one of one of the
signs of democratic state. The Constitutional Court was established simul-
taneously with the acceptance of the Constitution in Republic of Tajikistan
on 6th of November 1994.

The competence of the Constitutional Court of Republic of Tajikistan is
diverse, but the fundamental principle of its activity is the guarantied rule
of law of the Constitution of Republic of Tajikistan, norms of which pos-
sess high judicial strength and are effective in the whole territory of the
Republic. Though the direct influence of the Constitution does not mean
that the norms, which are included in it, e.g. human rights, are used
beyond concrete procedures and mechanisms. The Constitutional Court is
one of the branches of judicial power, which independently commits con-
stitutional jurisdiction, established by the constitutional law “On
Constitutional Court of Republic of Tajikistan” by its forms and proce-
dures.

The direct effect of the constitutional norms is characteristic for all forms
of the state activity not only juridical, administrative and judicial, but also
for the process of realization by the citizens of rights though the constitu-
tional norms are insufficient, they act together with the norms of different
branches of law – constitutional, administrative, civil, criminal, etc. In the
process of concretizing, established by the Constitution as the interpreta-
tion of general constitutional prescriptions into the language of branch leg-
islation, committed by the legislator, are inadmissible regret from the
essence of the Constitution.
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The activity of the Constitutional Court can be divided into four main
directions; 1. The main intention of the Constitutional Court is guaranty-
ing rule of the main law, 2. The intention of the Constitutional Court is
directed to the guaranty direct effects of the norms of the Constitution on
the territory of the state, 3. The intention of the Constitutional Court is
directed for the protection of the Main law, 4. Guarantying the protection
of rights and freedoms of a person and a citizen. Realization of the men-
tioned intentions of the Constitutional Court is possible only in the case of
accomplishment of the Constitutional Control, when the Constitutional
Court acts as the organ of judicial power for the protection of Constitution.
It spreads the judicial power with the help of the constitutional jurispru-
dence and acts as a specialized judicial organ of the constitutional control
to the guaranty the constitutional rule of law in the Republic of Tajikistan.
The Constitutional Court studies the practice of the work of the courts of
general jurisprudence and economical courts of the Republic. It was found
out that the courts in their activity do not use the Constitution and do not
approach the Constitutional Court with the provisions of discrepancy of
the laws to the Main law, though there are explanations in the Statement
of Plenum of the Supreme Court of the Republic of Tajikistan of 2nd of
October 2003 “The further perfection of the judicial activity in the light of
insertion of changes, additions to the Constitutional Court of Tajikistan”.
One of the most important authorities of the Constitutional Court is the
right of interpretation of the Constitution, as the interpretation guaranties
direct action and protection of the norms of the Constitution.
Unfortunately the Constitutional Court of the Republic of Tajikistan has
not got such right. This right is provided to both houses of parliament,
which is stated in article 61 of the Constitution of Republic of Tajikistan
and the Article 61 the Constitutional Law of Republic of Tajikistan “About
Medjlis Oli of Republic of Tajikistan”. But the houses of parliament do not
practice this right. 
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NECESSARY INSTITUTIONAL -
CONSTITUTIONAL AND LEGISLATIVE
GUARANTEES FOR ENSURING THE

PRINCIPLE OF RULE OF LAW IN ROMANIA

GABOR KOZSOKAR 
Judge of the Constitutional Court of Romania

RUXANDRA SABAREANU
Secretary General 

of the Constitutional Court of Romania

After the abolition, through the December 1989 revolutionary act, of the
totalitarian-dictatorial regime governing Romania for almost half of a cen-
tury, the organization of the State and of the whole Romanian society was
steered towards embracing democratic principles. Romania’s new
Constitution adopted through the national referendum of December 8th
1991, thereafter revised in 2003, proclaims in its First Article that:
“Romania is a democratic and social state, governed by the rule of law, in
which human dignity, the citizens’ rights and freedoms, the free develop-
ment of human personality, justice and political pluralism represent supreme
values, in the spirit of the democratic traditions of the Romanian people and
the ideals of the Revolution of December 1989, and shall be guaranteed.”

On these underlying principles has the Constitution enshrined a new polit-
ical, social and economic order, establishing in the same First Article that:
“The State shall be organized based on the principle of the separation and
balance of Powers - Legislative, Executive, and Judicial - within the frame-
work of constitutional democracy”.

In order to apply the principle, the Basic Law has laid down the role and
the main prerogatives held by the State powers, as well as by central and
local public institutions, while ensuring strict boundaries for their respec-
tive fields of activity and competencies. The implementation of constitu-
tional provisions has been accomplished through a vast legislative activity
putting in place, by means of organic laws, regulations for the organization
and operation of public institutions with a view to securing the realization
of their prerogatives within a strict constitutional and legal framework, also
giving concrete, detailed provisions on the constitutional guarantees so as
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to make sure that the rights and duties shall be observed as such by all
public institutions, just like by any other legal person or individual.

The Constitution of Romania stipulates in Article 1 paragraph 5 that: “In
Romania, the observance of the Constitution, its supremacy and the laws
shall be mandatory.” The fulfilment of this obligation is an indispensable
pre-requisite for the existence and functioning of the rule of law.

As the Basic Law of Romania, the Constitution has also laid down the fun-
damental rights, freedoms and duties, all of which are enshrined in accord
with the international legal instruments, guaranteeing that such may be exer-
cised without hindrance within the legal framework. From among the prin-
cipal rights and fundamental freedoms enshrined and guaranteed as consti-
tutional principles one could mention: equality of citizens before the law and
public authorities, without any privilege or discrimination; everyone’s free
access to courts for the defence of his rights, freedoms and legitimate inter-
ests; the right to life, to physical and mental integrity; individual liberty; the
right to defence; freedom of movement; the right to privacy, to family and
intimate life; inviolability of domicile and correspondence; freedom of con-
science, freedom of expression; the right to information and to education;
the right to vote and to be elected; the right to free association and freedom
of assembly; the right to work and to social protection; the right to protec-
tion of health; the right to strike; the right to petition and to contest mea-
sures taken by public authorities; economic freedom; the property right, and
others. Likewise, the Constitution provides, in exact terms, the instances
where it is possible to have the exercise of certain rights and freedoms
restricted by law, without affecting that particular right or freedom.

Fundamental duties are meant to ensure that human rights and funda-
mental freedoms are being observed in the best interest of the whole soci-
ety, of all the citizens. But also the exercise in good faith of such rights
and freedoms, without violation of others’ rights and freedoms, is one of
the fundamental duties.

The system that guarantees in practice the exercise of these rights, free-
doms and duties, has been also expanded and materialized through con-
tinuous efforts in drafting and improving existing legislation. Legislative
measures have also been aimed to secure a total independence and impar-
tiality of judicial bodies, which are subject only to the law and bound by
the obligation to ensure a fair trial to each of the parties. Furthermore,
major changes and improvements have been brought to the legislation gov-
erning areas such as criminal law and criminal procedural law; civil law
and civil procedural law; labour law; commercial law and, in general, all
the branches of law.
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Of particular importance for ensuring the supremacy and observance of the
Constitution, of its provisions and principles is the Constitutional Court,
created for the first time in Romania on the basis of the provisions of the
1991 Constitution. Following the European model, the Constitutional Court
of Romania was established as an autonomous authority, independent of
any other public authority, and subject only to the Constitution and to its
own law of organization and operation.

According to provisions under Article 142 of the Constitution ”The
Constitutional Court shall be the guarantor for the supremacy of
Constitution”. The Constitutional Court powers are specifically enumerat-
ed by the Constitution, while other powers may be established only under
the Court’s organic law.

To ensure the observance of the Constitution within the law-making
activity, the Constitutional Court exercises: the preventive (a priori)
review of initiatives for the revision of the Constitution and of laws adopt-
ed by the Parliament, before promulgation; the constitutional review of
treaties and other international agreements, before ratification; the con-
stitutional review of the Standing Orders of the Chambers of Parliament,
and the subsequent (a posteriori) review of laws and ordinances having
the power of law, adopted by the Government.

Of major significance for ensuring the principle of the rule of law is the
new prerogative entrusted to the Constitutional Court after the revision of
the Constitution in 2003, namely to resolve legal conflicts of a constitu-
tional nature between public authorities.

Further guarantees for the observance of the Constitution and the laws, in
general, also reside in the Constitutional Court’s exercise of its other pre-
rogatives, such as: to watch over the observance of the procedure for the
election of the President of Romania and to confirm the ballot returns; to
ascertain the circumstances which justify the interim in the exercise of
office by the President of Romania; to give advisory opinion on the pro-
posal to suspend the President of Romania from office; to watch over the
observance of the procedure for the organization and holding of a refer-
endum, and to confirms its returns; to check on fulfilment of requirements
for the exercise of a legislative initiative by citizens; to adjudicate on chal-
lenges against the constitutionality of a political party.

The Constitutional Court decisions are generally binding for all public
authorities and for all the citizens. Wherever the Constitutional Court has
ruled that legal provisions, whether in laws, standing orders or ordinances,
are unconstitutional, the Parliament or the Government, as the case may
be, must bring such into line with the Constitution.
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ÐÅÇÞÌÅ

Ïîñëå óïðàçäíåíèÿ â 1989 ãîäó ïóòåì Äåêàáðüñêîãî ðåâîëþöèîííî-
ãî ïåðåâîðîòà òîòàëèòàðíî-äèêòàòîðñêîãî ðåæèìà, ãîñïîäñòâóþùåãî
â Ðóìûíèè ïî÷òè ïîëñòîëåòèÿ, îðãàíèçàöèÿ ãîñóäàðñòâà è âñåãî ðó-
ìûíñêîãî îáùåñòâà ïîøëà ïî ïóòè çàêðåïëåíèÿ äåìîêðàòè÷åñêèõ
ïðèíöèïîâ. Íîâàÿ Êîíñòèòóöèÿ Ðóìûíèè, ïðèíÿòàÿ 8 äåêàáðÿ 1991
ãîäà è ïåðåñìîòðåííàÿ â 2003 ãîäó, çàêðåïèëà â ñòàòüå 1, ÷òî “Ðóìû-
íèÿ äåìîêðàòè÷åñêîå è ñîöèàëüíîå ãîñóäàðñòâî, óïðàâëÿåìîå íà îñ-
íîâå âåðõîâåíñòâà ïðàâà, â êîòîðîì äîñòîèíñòâî ÷åëîâåêà, ïðàâà è
ñâîáîäû ãðàæäàí, ñâîáîäíîå ðàçâèòèå ÷åëîâå÷åñêîé ëè÷íîñòè, ñïðà-
âåäëèâîñòü è ïîëèòè÷åñêèé ïëþðàëèçì ïðåäñòàâëÿþò ñîáîé íàèâûñ-
øèå öåííîñòè â äóõå äåìîêðàòè÷åñêèõ òðàäèöèé ðóìûíñêîãî íàðî-
äà è èäåàëîâ Äåêàáðñêîé ðåâîëþöèè 1989 ãîäà è ãàðàíòèðóþòñÿ”.

Íà îñíîâû âûøåóêàçàííûõ ïðèíöèïîâ Êîíñòèòóöèÿ óñòàíîâèëà íî-
âûé ïîëèòè÷åñêèé, îáùåñòâåííûé è ýêîíîìè÷åñêèé ñòðîé, óñòàíîâèâ
â òîé æå ñòàòüå 1: “Ãîñóäàðñòâî îðãàíèçîâàíî íà îñíîâå ïðèíöèïà ðàç-
äåëåíèÿ è ïðîòèâîâåñîâ âëàñòåé – çàêîíàäàòåëüíîé, èñïîëíèòåëüíîé
è ñóäåáíîé â ðàìêàõ êîíñòèòóöèîííîé äåìîêðàòèè”. 

Êîíñòèòóöèÿ Ðóìûíèè â ÷àñòè 5 ñòàòüè 1 óñòàíàâëèâàåò: “Â Ðóìûíèè,
ñîáëþäåíèå Êîíñòèòóöèè, åå âåðõîâåíñòâà è ñîáëþäåíèå çàêîíîâ îáÿ-
çàòåëüíî”. Îñóùåñòâëåíèå äàííîãî îáÿçàòåëüñòâà ÿâëÿåòñÿ íåçàìåíè-
ìûì ïðåäóñëîâèåì äëÿ ñóùåñòâîâàíèÿ è ðåàëèçàöèè ïðèíöèïà âåðõî-
âåíñòâà ïðàâà.

Îñíîâíîé Çàêîí Ðóìûíèè – Êîíñòèòóöèÿ òàêæå óñòàíàâëèâàåò îñíîâ-
íûå ïðàâà, ñâîáîäû è îáÿçàííîñòè, çàêðåïëåííûå â ñîîòâåòñòâèè ñ
ìåæäóíàðîäíî-ïðàâîâûìè äîêóìåíòàìè, ãàðàíòèðóÿ èõ îñóùåñòâëåíèå
íà ïðàâîâûõ îñíîâàõ, èñêëþ÷àþùèõ íåçàêîííûå ïðåïÿòñòâèÿ äëÿ èõ
îñóùåñòâëåíèÿ.

Ñèñòåìà, ãàðàíòèðóþùàÿ íà ïðàêòèêå îñóùåñòâëåíèå ýòèõ ïðàâ, ñâî-
áîä è îáÿçàííîñòåé, ðàñøèðÿåòñÿ è ìàòåðèàëèçóåòñÿ ïîñðåäñòâîì íå-
ïðåðûâíûõ óñèëèé â îáëàñòè ðàçðàáîòêè çàêîíîïðîåêòîâ è ñîâåðøåí-
ñòâîâàíèÿ ñóùåñòâóþùåãî çàêîíàäàòåëüñòâà. Çàêîíîäàòåëüíûå ìåðû
òàêæå íàöåëåíû íà îáåñïå÷åíèå îáùåé íåçàâèñèìîñòè è áåñïðèñòðà-
ñòíîñòè ñóäåáíûõ îðãàíîâ, ïîä÷èíÿþùèõñÿ ëèøü çàêîíó è îáÿçàííûõ
îáåñïå÷èòü ñïðàâåäëèâîå ñóäåáíîå ðàçáèðàòåëüñòâî äëÿ êàæäîé èç
ñòîðîí.

Ñëåäóÿ åâðîïåéñêîé ìîäåëè, Êîíñòèòóöèîííûé Ñóä Ðóìûíèè áûë ó÷-
ðåæäåí â êà÷åñòâå àâòîíîìíîãî îðãàíà, íåçàâèñèìîãî îò èíûõ ãîñó-
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äàðñòâåííûõ îðãàíîâ, ïîä÷èíÿþùåãîñÿ òîëüêî Êîíñòèòóöèè è çàêîíó
î åãî îðãàíèçàöèè è äåÿòåëüíîñòè.

Äëÿ îáåñïå÷åíèÿ ñîáëþäåíèÿ Êîíñòèòóöèè â ðàìêàõ çàêîíàäàòåëüíîé
äåÿòåëüíîñòè Êîíñòèòóöèîííûé Ñóä îñóùåñòâëÿåò: ïðèâåíòèâíûé  (a
priori) êîíòðîëü íàä èíèöèàòèâàìè ïî ïåðåñìîòðó Êîíñòèòóöèè è çà-
êîíîâ, ïðèíÿòûõ Ïàðëàìåíòîì, äî èõ ïðîìóëüãàöèè; êîíñòèòóöèîííûé
êîíòðîëü äîãîâîðîâ è èíûõ ìåæäóíàðîäíûõ ñîãëàøåíèé äî èõ ðàòè-
ôèêàöèè; êîíñòèòóöèîííûé êîíòðîëü ðåãëàìåíòîâ ïàëàò Ïàðëàìåíòà è
ïîñëåäóþùèé (a posteriori) êîíòðîëü çàêîíîâ è ïîñòàíîâëåíèé Ïðàâè-
òåëüñòâà, èìåþùèõ ñèëó çàêîíà.

Âàæíîå çíà÷åíèå äëÿ îáåñïå÷åíèÿ ïðèíöèïà âåðõîâåíñòâà ïðàâà èìå-
åò íîâàÿ ïðåðîãàòèâà, âîçëîæåííàÿ íà Êîíñòèòóöèîííûé Ñóä ïîñëå
ïåðåñìîòðà Êîíñòèòóöèè â 2003 ãîäó, à èìåííî ðàçðåøåíèå ïðàâîâûõ
êîíôëèêòîâ êîíñòèòóöèîííîãî õàðàêòåðà ìåæäó ãîñóäàðñòâåííûìè
îðãàíàìè.

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà, êàê ïðàâèëî, îáÿçàòåëüíû äëÿ âñåõ
ãîñóäàðñòâåííûõ îðãàíîâ è âñåõ ãðàæäàí. Â ñëó÷àå îáúÿâëåíèÿ ñîîò-
âåòñòâóþùèõ ïîëîæåíèé çàêîíîâ, ðåãëàìåíòîâ èëè ïîñòàíîâëåíèé íå-
êîíñòèòóöèîííûìè Ïðàâèòåëüñòâî èëè Ïàðëàìåíò äîëæíû ïðèâåñòè
èõ â ñîîòâåòñòâèå ñ Êîíñòèòóöèåé.

138

G
A
B
O

R
 K

O
Z
SO

K
A
R
, 
R
U

X
A
N

D
R
A
 S

A
B
A
R
E
A
N

U
. 
C
O

N
ST

IT
U

T
IO

N
A
L 

C
O

U
R
T
 O

F
 R

O
M

A
N

IA



THE RULE OF LAW STATE IN THE 
PRACTICE OF THE CONSTITUTIONAL

COURT OF THE CZECH REPUBLIC

ELIŠKA WAGNEROVÁ
Vice President of the 

Constitutional Court of the Czech Republic

Art. 1 par. 1 of the Constitution of the Czech Republic sets forth that,
amongst other items, the Czech Republic is a democratic rule-of-law state,
founded on the respect of the rights and freedoms of human beings and
citizens. Hence a normative principle is expressed, which defines the State
as an institution with a certain quality. 

The contents and the scope of such a quality cannot, however, be read out
in its entirety from the principle itself. Equally, the principle in itself pro-
vides no instruction as to the methods that are to be used to reach the
understanding of its contents and define its scope. 

In this situation we can either refer to the concept that this principle is
some sort of a leitmotiv of the whole Constitution, serving the purpose of
a certain reserve for the interpretation of the Constitution. Conversely, it
may be concluded that it is not an autonomous principle at all. On the con-
trary, using this reference point, the contents of the principle must be
sought after in other specific provisions of the constitutional order. 

To be exhaustive it ought to be stated that a part of the Czech constitu-
tional theory (hopefully, a minority thereof) deems the principle of a demo-
cratic rule-of-law state to be identical with the principle of sovereignty of
statute.  It is evident that this is a clear case of direct influence by the tra-
dition of the French Revolution. It was characterised by optimism in rela-
tion to the legislator, who would supposedly always respect human rights,
because (the legislator) is reasonable. On the other hand, a statute was
considered an expression of a general will (volonté général), which in fact
means the acceptance of the parliament sovereignty principle. However, it
clearly follows from the wording of the Czech Constitution that it is based
on the principle of the sovereignty of the people (Art.  2 paras. 1 and  2 of
the Constitution), with all implications deriving of it.

The last above-mentioned reductionalist opinion on the interpretation of
the principle of a rule-of-law state was not given an ear at the
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Constitutional Court during the last decade. Exactly speaking, of course,
the principle of legality (Art.  2 par.  3 of the Constitution) was consistently
defended as a sub principle following from the principle of a rule-of-law
state. Thus the Constitutional Court always annulled any act that contra-
vene the principle of legality. As an example, the Constitutional Court’s
rich case law concerning municipal ordinances could be quoted. 

The Constitutional Court stated in one of its decisions (Pl. ÚS 17/98):   The
Constitutional  Court  confirms the  constructions  expressed  in  a  num-
ber  of  its  earlier decisions (e.g. Pl. ÚS 44/95, Pl. ÚS 4/96 etc.) under
which  a municipality may, within its independent jurisdiction,  handle by
generally  binding ordinances only those tasks  of  public administration
that the law, in the first place  the  Act  on Municipalities,  identifies as
its  independent  jurisdiction, with  the additional condition that it do so
in a manner which  does  not  conflict  with constitutional  acts,  interna-
tional treaties under art. 10 of the Constitution, or laws and  legal regula-
tions  issued  by central government  bodies  for  their implementation (art.
87 par. 1 letter b) of the Constitution, § 16 par. 2 of the Act on
Municipalities). A municipality may not, under any circumstances, by a
generally binding ordinance regulate something that is reserved for regu-
lation by statute.

Under  Art.  104  of   the Constitution the jurisdiction of a representative
body can  be provided  only  by statute, which means that a  representa-
tive body  may  not itself expand this jurisdiction using generally binding
ordinances.  For these reasons  a  generally  binding ordinance cannot ban
a certain kind of propaganda.

Nevertheless, the Constitutional Court required from public authorities not
only formal statute compliance.  On the contrary, instead of mere abiding
by the wording of a statute it demanded that the public authorities, in the
interpretation and application of a statute, respected the purpose and
objectives of a democratic rule-of-law state. Thus in one of the
Constitutional Court’s decisions (IV. ÚS 276/96Pl) it states, among other:  

All political rights and freedoms are  closely related  to  the  category of
responsibility  as  one  of  the decisive  elements  in  the  democratic  polit-
ical  order.  If Article 1 of the Constitution of the Czech Republic empha-
sizes the  democratic  and  legal nature of our  state,  founded  on respect
for  the  rights and freedoms  of  human  beings  and citizens, then, the
other side of this democratic coin is  the inevitable social and political
responsibility of individuals, political  parties, the society, and the state, as
well.  The awareness  of  such responsibility, as well  as  institutional cre-
ation  of such awareness, are, therefore essential  in  the competitive
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process  of political forces, thus, also  in  the electoral  process, where, on
the one hand, the responsibility of individuals, political parties, and coali-
tions not only for the  correctness  and  accuracy of the  information  pre-
sented during  the elections is paired by the responsibility  of  the public
administrative bodies to act in  conformity  with  the purposes  and objec-
tives of a democratic rule of law state  when they  are  overseeing the
observance of laws and  other  legal regulations on elections, as well as in
their approach to  the application of law, in this case of Act on Elections
to  the  Parliament of the Czech  Republic.   

The principle of legality in a wider sense, in this case better expressed the
prohibition of arbitrariness as an expression of a rule-of-law state, was even
imposed by the Constitutional Court on itself. In its decision of March 2003
(Pl. ÚS 11/02) that concerned an act, by which the salaries of judges of the
ordinary courts were reduced, the Constitutional Court stated thus: 

If the Constitutional Court, a constitutional body, that is,  a public  author-
ity,  is not itself to act arbitrarily,  it  must feel  itself  to  be  bound  by
its  own  decisions,  and  its jurisprudence   may   depart  therefrom  only
under   certain circumstances.  Since the Constitutional Court, rather it
above all,  is  obliged  to respect the bounds of the  constitutional state,
in  which  arbitrary conduct by public  authorities  is strictly forbidden, the
Constitutional Court is also subject to the  prohibition on arbitrary con-
duct.  The above postulate can also  be  seen as an essential attribute of a
democratic  state governed  by  the rule of law. (Art. 1 par. 1  in  con-
junction with Art. 9 para. 2 of the Czech Constitution).    The first cir-
cumstance in which the Constitutional Court may depart from its own
jurisprudence is a change of the social and economic relations in the coun-
try, a change in their structure, or  a  change in the society’s cultural con-
ceptions.  A further circumstance  is  a  change or shift in the  legal  envi-
ronment formed  by  sub-constitutional  legal  norms  which  in   their
entirety influence the examination of constitutional principles and  max-
ims without, of course, deviating from them but,  above all,  not  restrict-
ing  the principle of the  democratic  state governed  by  the  rule of law
(Art. 1 par.  1  of  the  Czech Constitution).  A further circumstance allow-
ing for changes  in the Constitutional Court’s jurisprudence is a change in,
or  an addition  to, those legal norms and principles which  form  for the
Constitutional Court its binding frame of reference,  that is,   those   which
are  contained  in  the  Czech  Republic’s constitutional order, assuming,
of course, that it is not  such a  change as would conflict with the limits
laid down by Art. 9 para.  2  of  the  Czech Constitution, that is,  they  are
not changes  in  the  essential attributes of  a  democratic  state governed
by the rule of law. Pay relations of judges in the wider sense should be a
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stable non-reducible  quantity, not a shifting factor with  which  the gov-
ernmental  grouping of the moment can engage in  trade-offs, for  exam-
ple, because they consider judges’ salaries to be  too high  in comparison
with the salaries of state employees or  of other professional groups.  In
other words, if it is acceptable for  the  principle of equality to apply in
the sense mentioned above   as   regards  an  exceptional,  economically
justified reduction  in salary for all, the equality of all above- mentioned
groups as regards the final salary level cannot be accepted (not even as a
target category). The striving toward such equality departs from the
bounds of constitutionality; it is  a  political  aim which finds no  support
in  the constitutionally conceived principle of equality.  In its material
sense, this principle finds its bounds in  the expression, “similar things
should not be arbitrarily subject to different rules, but also unequal things
should not be arbitrarily subject to the same rules”.  The principle of equal-
ity cannot be conceived of as the leveling of outcomes, for it must be inter-
preted as a guarantee of equal initial opportunity.  The legislature evi-
dently did not, however, respect the principle of equality as interpreted in
this manner.

In any case, the Constitutional Court interpreted the principle of a rule-of-
law state as a multi-layer principle and rejected the reduction thereof to a
mere principle of legality. The scope and contents of the principle of a
rule-of-law state is continuously complemented by the Constitutional
Court’s case law.

As early as the very first decision of the Czech Constitutional Court on the
Act on the Lawlessness of the Communist Regime (Pl. ÚS 19/93), the
Constitutional Court expressed its view on the necessity of a value orien-
tation of a rule-of-law state, striving to fulfil the idea of justice. It stated
among other: 

As is known, the process of the creation of the modern constitutional
state in Central Europe was not completed until after the First World
War. At the same time, remarkable results in the positivistic elaboration
of procedural rules and guarantees had already been achieved earlier,
and  they strengthened citizens’ legal certainty and the stability of laws.
However, the positivistic tradition carried over into the  post-war  con-
stitutions (including  the  Czechoslovak Constitution from 1920) in its
later development many times exposed its weakness. Constitutions enact-
ed on this basis are neutral with regard to values: they form the institu-
tional and procedural framework, which is capable of being filled with
very diverse political content because their criteria for constitutionality
is  merely  the  observance  of  the jurisdictional  and procedural frame-
work of constitutional institutions and procedures, thus criteria of a  for-
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mal, rational nature.  As a consequence of this, in Germany the National
Socialist domination was accepted as legal, even though it gnawed out
the substance and in the end destroyed the basic foundations of the
Weimar democracy. After the war, this legalistic conception of political
legitimacy made it possible for Klement Gottwald to “fill up old casks
with new wine”. Then in 1948 he was able, by the formal observance of
constitutional procedures, to “legitimate” the February Putsch. In the
face of injustice, the principle that “law is law” revealed itself to be pow-
erless. Consciousness of the fact that injustice is still injustice, even
though it is wrapped in the cloak of law, was reflected in the post-war
German Constitution and, at the present time, in the Constitution of the
Czech Republic.

The effort to reach the idea of justice as a feature of the rule of law state
here in an individual case, i.e. in the proceedings on a constitutional com-
plaint, is expressed in another decision of the Constitutional Court (III. ÚS
74/94): “First of all, it must be emphasised ... that the supreme value in the
courts’ decision-making is definitely the individual justice, obviously with-
in the limits of law, including procedural rules.”

Additional sub principles that the Constitutional Court derived from the
principle of a rule-of-law state are the principle of legal certainty, the
principle of the citizens’ faith in the law as well as the principle of pro-
hibition on retroactivity of legal norms or their retroactive interpretation.
All these principles are addressed in a decision (IV. ÚS 215/94) that
points out: 

The principle of legal certainty and the protection of the citizens’ faith
in the law without doubt are among the hallmarks  of  a  rule of law state.
The  prohibition  on retroactivity of legal norms, or the retroactive inter-
pretation of them, then, also makes up a component of legal certainty.
This prohibition, which for the field of substantive criminal law is explic-
itly stated in Article 40 para. 6 of the Charter of Fundamental Rights and
Basic Freedoms, may be deduced from Article 1 of the Constitution of
the Czech Republic with regard to other legal fields. Thus, if someone
acts in reliance on some statute, he should not be disappointed in his
reliance.  Among the principles of the rule of law state should be count-
ed also the principle that the period during which a proceeding did not
go forward can not be counted to the detriment of a party, with the
exception of cases when the party to the proceeding did not take prop-
er steps to advance it. 

A very important sub principle implied by the principle of a rule-of-law
state, is the principle of proportionality. As the Constitutional Court men-
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tions in one of its decisions (Pl. ÚS 3/02): 

This principle arises from the  premise  that interference in fundamental
rights or freedoms can occur, even though their constitutional framework
does not expect this, in the event that they are in mutual conflict or in con-
flict with another constitutionally guaranteed value which is not of the
nature of a fundamental right or freedom (a public good). However, in
these cases it is always necessary to evaluate the purpose (aim) of such
interference in relation to the means used, and the measure for this eval-
uation is the cited principle of proportionality (in the wider sense), which
can also be called a ban on excessive interference with rights and free-
doms. This general principle contains three principles, or criteria, for eval-
uating the admissibility of interference. The first of these is the principle
of capability of meeting the purpose (or suitability), under which the rele-
vant measure must be capable of achieving the intended aim, which is the
protection of another fundamental right or public good. Next is the prin-
ciple of necessity, under which it is permitted to use, out of several possi-
ble ones, only the means which most preserve the affected fundamental
rights and freedoms. The third principle is the principle of proportionality
(in the narrower sense) under which detriment in a fundamental right may
not be disproportionate in relation to the intended aim, i.e. measures
restricting fundamental human rights and freedoms may not, in the event
of conflict between a fundamental right or  freedom with the public inter-
est, by their negative consequences exceed the positive elements repre-
sented by the public interest in these measures.

A problem may arise in the application of the proportionality principle
whenever a public good estate is in collision with a fundamental right .
What is meant by a public estategood was described by the Constitutional
Court (Pl. ÚS 15/96) as follows: 

“The constitutional principles concerning  the status of the individual in
society contain the protection of individual rights and freedoms, as well as
the protection of public goods. The difference between them consists in
their distributability. It is typical for public goods that their benefits are not
divisible, so that people may not be excluded from the enjoyment of them.
Public goods include, for example, national  security, public order, and a
healthy  living environment. Certain aspects of human existence become
public goods  under  the  condition that it is  not  possible, conceptually,
materially, or legally, to separate them into parts and allocate these parts
as shares to individuals.” 

Thereby, however, the Constitutional Court has not yet settled with the
question whether all the mentioned public estates are capable of cur-
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tailing the colliding fundamental right, or whether all the mentioned
public estates find their foundation in the Constitution, in the form of
explicitly enumerated stated principles. In the specific case it was a col-
lision of fundamental rights arising from Art. 10 of the Charter and the
public purpose, which is the proper discovery of criminal offenses and
the just punishment of the perpetrators within the framework of due
process, which projects onto the constitutional plane through Art. 80
para. 1 and Art 90 of the Constitution and Art. 39 and Art. 40 of the
Charter.

Hence a collision was in place between fundamental rights on one hand,
specifically human dignity, personal integrity, good reputation and name
(Art. 10 of the Charter of Fundamental Rights and Freedoms) and the
competency provision on the other hand entrusting the State
Prosecutor’s office with representing public prosecution in criminal pro-
ceedings (Art. 80 para. 1 of the Constitution) and the competency pro-
vision setting forth the task of courts to provide protection to rights and
decide on the guilt and penalty for criminal acts (Art. 90 of the
Constitution). That which is stated above clearly implies that the quot-
ed provisions of the Constitution do not contain an expression of value
principles. Another problem of the quoted decision lies in that fact that
the State, which was standing against the claimant, was recognized as a
subject of fundamental rights, although there was a case concerning
only fundamental right to a fair trial. 

The question in the given case is whether, using the test of proportion-
ality, public interest should be involved, which is derived from compe-
tency or organisational provisions of the Constitution, or, as the case
may be, is not mentioned at all by the Constitution. I assume that such
a practice should be approached with a great deal of scepticism. This is
because such a practice could lead to the curtailing of fundamental
rights to an extent never envisaged by the legislator. The Constitutional
Court becomes, by using such an approach, a creative legislator, which
can be permitted only in the case of promoting the standards of protec-
tion of the fundamental rights of individual persons. In no case, howev-
er, this is possible in a situation when the creativity of the Constitutional
Court would reduce the protection of the fundamental rights in favour
of an easier functioning of the public authorities or the State. After all,
a rigorous respect for fundamental rights in all their scope and their effi-
cient protection are an essential prerequisite of a rule-of-law state. In
addition to that, the Constitutional Court’s mission is provide such a
protection in the final instance. 
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ÐÅÇÞÌÅ

Â Êîíñòèòóöèè ×åøñêîé Ðåñïóáëèêè çàêðåïëåíî, ÷òî ×åøñêàÿ Ðåñïóá-
ëèêà - äåìîêðàòè÷åñêîå ïðàâîâîå ãîñóäàðñòâî, îñíîâàííîå íà óâàæå-
íèè ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà. Òàêèì îáðàçîì, âûðàæåí
íîðìàòèâíûé ïðèíöèï, êîòîðûé îïðåäåëÿåò ãîñóäàðñòâî êàê èíñòèòóò
îïðåäåëåííîãî êà÷åñòâà. Ñîäåðæàíèå è ãðàíèöû òàêîãî êà÷åñòâà íå
ìîãóò, îäíàêî, â ñâîåé öåëîñòíîñòè èñõîäèòü èç ñàìîãî ïðèíöèïà. Àíà-
ëîãè÷íî, ñàì ïðèíöèï íå ïðåäóñìàòðèâàåò èíñòðóêöèé â îòíîøåíèè
ìåòîäîâ, êîòîðûå ïðèìåíÿþòñÿ äëÿ äîñòèæåíèÿ ïîíèìàíèÿ ñîäåðæà-
íèÿ ýòîãî ïðèíöèïà è îïðåäåëåíèÿ åãî ãðàíèö. Â äàííîé ñèòóàöèè, êàê
îòìå÷àåò àâòîð, íàäî èñõîäèòü èç êîíöåïöèè ýòîãî ïðèíöèïà. 

Çà ïîñëåäíèå äåñÿòü ëåò â Êîíñòèòóöèîííîì Ñóäå ×åõèè ðàññìàòðè-
âàëñÿ âîïðîñ çàùèòû ëèøü ïðèíöèïà çàêîííîñòè êàê ïðîèçâîäíîãî îò
ïðèíöèïà ïðàâîâîãî ãîñóäàðñòâà. Òàê, Êîíñòèòóöèîííûé Ñóä âñåãäà
àííóëèðîâàë ëþáîé àêò, ïðîòèâîðå÷àùèé ïðèíöèïó çàêîííîñòè. Òåì
íå ìåíåå, Êîíñòèòóöèîííûé Ñóä òðåáóåò îò ãîñóäàðñòâåííîé âëàñòè
íå òîëüêî ôîðìàëüíîãî ñîîòâåòñòâèÿ çàêîíîâ, íî è ïðè òîëêîâàíèè è
ïðèìåíåíèè çàêîíîâ óâàæåíèÿ öåëè è çàäà÷ äåìîêðàòè÷åñêîãî ïðàâî-
âîãî ãîñóäàðñòâà. 

Â ëþáîì ñëó÷àå Êîíñòèòóöèîííûé Ñóä òîëêóåò ïðèíöèï ïðàâîâîãî ãî-
ñóäàðñòâà êàê ìíîãîñòîðîííèé ïðèíöèï è îòêëîíÿåò ñóæåíèå çíà÷å-
íèÿ ïîñëåäíåãî äî ïðîñòîãî ïðèíöèïà çàêîííîñòè. Äîïîëíèòåëüíûìè
ïðîèçâîäíûìè èëè ñàá-ïðèíöèïàìè, âûâåäåííûìè èç ïðèíöèïà ïðà-
âîâîãî ãîñóäàðñòâà, ÿâëÿþòñÿ ïðèíöèï ïðàâîâîé óâåðåííîñòè, ïðèí-
öèï âåðû ãðàæäàí â çàêîí, à òàêæå ïðèíöèï çàïðåùåíèÿ îáðàòíîé ñè-
ëû ïðàâîâûõ íîðì èëè èõ ïîñëåäóþùåé èíòåðïðåòàöèè. Êî âñåì ýòèì
ïðèíöèïàì Êîíñòèòóöèîííûé Ñóä îáðàùàëñÿ â ñâîèõ ðåøåíèÿõ.

Åùå îäèí âàæíûé ñàá-ïðèíöèï, èñõîäÿùèé èç ïðèíöèïà ïðàâîâîãî ãî-
ñóäàðñòâà, - ïðèíöèï ïðîïîðöèîíàëüíîñòè, êîòîðûé, â ñâîþ î÷åðåäü,
ñîñòîèò èç òðåõ ïðèíöèïîâ èëè êðèòåðèé äëÿ îöåíêè äîïóñòèìîñòè
âìåøàòåëüñòâà. Ïðîáëåìà ìîæåò âîçíèêíóòü, êàê îòìå÷àåò àâòîð, êîã-
äà ãîñóäàðñòâåííûé èíòåðåñ íàõîäèòñÿ â êîëëèçèè ñ îñíîâíûì ïðèí-
öèïîì. Â äàííîì ñëó÷àå, ïðè ïðèìåíåíèè ïðèíöèïà ïðîïîðöèîíàëüíî-
ñòè è ðåøåíèÿ âîïðîñà î âîâëå÷åíèè ãîñóäàðñòâåííîãî èíòåðåñà, ìî-
æåò èìåòü ìåñòî ïðàêòèêà, êîòîðàÿ ïðèâåäåò ê ñóæåíèþ îñíîâíîãî
ïðàâà äî ñòåïåíè, íå ïðåäóñìîòðåííîé Êîíñòèòóöèåé. Ê òàêîé ïðàêòè-
êå, ïî ìíåíèþ äîêëàä÷èêà, íàäî îòíîñèòñÿ ñ íåìàëîé äîëåé ñêåïòèöèç-
ìà, ïîñêîëüêó Êîíñòèòóöèîííûé Ñóä ïðè äàííîì ïîäõîäå ñòàíîâèòñÿ
çàêîíîäàòåëåì, ÷òî ìîæåò áûòü äîçâîëåíî ëèøü â ñëó÷àå ðàçâèòèÿ
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ñòàíäàðòîâ çàùèòû îñíîâíûõ ïðàâ ôèçè÷åñêèõ ëèö. Íè â êîåì ñëó÷àå,
îäíàêî, ýòî íå âîçìîæíî â ñèòóàöèè, êîãäà çàêîíîòâîð÷åñòâî Êîíñòè-
òóöèîííîãî Ñóäà óìåíüøèò çàùèòó îñíîâíûõ ïðàâ â ïîëüçó áîëåå ëåã-
êîãî ôóíêöèîíèðîâàíèÿ ãîñóäàðñòâåííûõ âëàñòåé èëè ãîñóäàðñòâà.

Òàêèì îáðàçîì, ñòðîãîå óâàæåíèå îñíîâíûõ ïðàâ âî âñåì ìàñøòàáå è
èõ ýôôåêòèâíàÿ çàùèòà ÿâëÿþòñÿ ñóùåñòâåííîé ïðåäïîñûëêîé ïðàâî-
âîãî ãîñóäàðñòâà. Êðîìå òîãî, ìèññèÿ Êîíñòèòóöèîííîãî Ñóäà - îáåñ-
ïå÷èòü ýòó çàùèòó â ïîñëåäíåé èíñòàíöèè.
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148 ÏÀÐËÀÌÅÍÒ È ÓÑÒÀÍÎÂËÅÍÈÅ
ÏÀÐËÀÌÅÍÒÑÊÎÉ ÄÅÌÎÊÐÀÒÈÈ 

Â ÀÐÌÅÍÈÈ

ÃÐÀÍÓØ ÀÊÎÏßÍ
Ïðåäñåäàòåëü ïîñòîÿííîé êîìèññèè

Íàöèîíàëüíîãî Ñîáðàíèÿ Ðåñïóáëèêè Àðìåíèÿ,
êàíäèäàò þðèäè÷åñêèõ íàóê, äîöåíò 

23 àâãóñòà 1990ã. Âåðõîâíûé Ñîâåò ÐÀ Äåêëàðàöèåé “Î íåçàâèñèìîñ-
òè Àðìåíèè” âî âñåóñëûøàíèå ïðîâîçãëàñèë íà÷àëî ïðîöåññà ïîñòðî-
åíèÿ íåçàâèñèìîãî àðìÿíñêîãî ãîñóäàðñòâà, ïðèíÿâ çà îñíîâó ïðèîðè-
òåò âñåîáùèõ öåííîñòåé, ïðèíöèïîâ ïðàâ ÷åëîâåêà è óñûíîâèâ ñâåðõ-
çàäà÷ó ñîçäàíèÿ äåìîêðàòè÷åñêîãî ïðàâîâîãî îáùåñòâåííîãî ñòðîÿ1,
ÐÀ ïðèíÿëàñü çà îñóùåñòâëåíèå ïðîâîçãëàøåííûõ åþ çàäà÷.

Ïî ýòîìó ïîâîäó Ã. Àðóòþíÿí îòìå÷àåò, ÷òî ñòaíîâëåíèå ãðàæäàíñêî-
ãî îáùåñòâà è ïîñòðîåíèå äåìîêðàòè÷åñêîãî ïðàâîâîãî ãîñóäàðñòâà
ñòàëè âñåîáùèì èäåàëîì2.

Âàæíåéøóþ ìèññèþ â äåëå óãëóáëåíèÿ äåìîêðàòèè, êîíñòèòóöèîííîé
ñòàáèëüíîñòè, îáåñïå÷åíèÿ ïëþðàëèçìà ìíåíèé, ðåãóëèðîâàíèÿ çàêî-
íîì îáùåñòâåííûõ îòíîøåíèé è îáåñïå÷åíèÿ âñåì ýòèì ïîðÿäêà â ãî-
ñóäàðñòâå èìååò Íàöèîíàëüíîå Ñîáðàíèå - Ïàðëàìåíò. Åñòåñòâåííî,
Ïàðëàìåíò çàíèìàåò îñîáîå, âàæíîå ìåñòî â ñèñòåìå îðãàíîâ ãîñóäàð-
ñòâåííîé âëàñòè,  è åãî ôóíêöèè îáóñëîâëåíû òåì îáñòîÿòåëüñòâîì,
êàêàÿ  âûáðàíà ìîäåëü ãîñóäàðñòâåííîé âëàñòè.

Â íåäàëåêîì ïðîøëîì ìû æèëè â òàêèõ ïðèíóäèòåëüíûõ óñëîâèÿõ
ñîâåòñêîé äåéñòâèòåëüíîñòè, êîãäà “âåðõîâíàÿ âëàñòü ïðèíàäëåæàëà
Ñîâåòàì”: äå-þðå îñíîâíûì íîñèòåëåì âëàñòè áûë Ïàðëàìåíò, èáî:

1) ñàìûå ðàçíûå, íàèâàæíåéøèå äëÿ ãîñóäàðñòâà âîïðîñû
ñòàíîâèëèñü ïðåäìåòîì îáñóæäåíèÿ Ïàðëàìåíòà; 

2) äðóãèå îðãàíû ãîñóäàðñòâåííîé âëàñòè ôîðìèðîâàëèñü è
óòâåðæäàëèñü Ïàðëàìåíòîì;

3) âñå ãîñóäàðñòâåííûå îðãàíû áûëè ïîäîò÷åòíû Ïàðëàìåíòó,

1 Ñáîðíèê çàêîíîâ ÐÀ (1990-95ã.ã.). -Ñ. 9.
2 Ñì. Àðóòþíÿí  Ã.Ã. “Îò Êîíñòèòóöèè äî êîíñòèòóöèîíàëèçìà”. - Åðåâàí: “Íæàð”, 2004. -Ñ.9. ÃÐ
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Èêîòîðûé ñëóøàë îò÷åòû, ñîîáùåíèÿ Ïðàâèòåëüñòâà, äàæå
ïðèîñòàíàâëèâàë èëè èçìåíÿë åãî ðåøåíèÿ;

4) ñóäåáíàÿ âëàñòü áûëà ïîäîò÷åòíà Ïàðëàìåíòó, íåñìîòðÿ íà
òî îáñòîÿòåëüñòâî, ÷òî çàêîíîäàòåëüíî ïðèçíàâàëàñü íåçà-
âèñèìûì îðãàíîì.

Â äåéñòâèòåëüíîñòè ñòðàíîé ðóêîâîäèëà êîììóíèñòè÷åñêàÿ ïàðòèÿ
èç îäíîãî öåíòðà è àäìèíèñòðàòèâíî-ïðèêàçíûìè ìåòîäàìè. À â óñ-
ëîâèÿõ îäíîïàðòèéíîñòè, êàê îòìå÷àåò Â. Å. ×èðêèí, â Ñîâåòñêîì
Ñîþçå èñòî÷íèêîì âëàñòè ñòàíîâèòñÿ èñêëþ÷èòåëüíàÿ âîëÿ ïîëèòè-
÷åñêîé ñèëû3.

Åñòåñòâåííî, ýòà íåäåìîêðàòè÷åñêàÿ ìîäåëü  íå ìîãëà äîëãî ïðîñóùå-
ñòâîâàòü, îñîáåííî â óñëîâèÿõ,  èìåþùèõ ìåñòî â ìèðå ñëîæíûõ ïðî-
öåññîâ, èçìåíåíèé, ðàçâèòèé.

Ìíîãèå ïåðåäîâûå ñòðàíû âîñïðèíÿëè äåìîêðàòèþ êàê ïîëèòè÷åñêèé
ðåæèì ãîñóäàðñòâà. Äåìîêðàòèÿ, ñîãëàñíî 16-îìó Ïðåçèäåíòó ÑØÀ
Àâðààìó Ëèíêîëüíó, - “ýòî íàðîäíîå ïðàâëåíèå, îñóùåñòâëÿåìîå íàðî-
äîì âî èìÿ íàðîäà”4.

Íà çåìíîì øàðå ñåãîäíÿ ñàìàÿ ðàñïðîñòðàíåííàÿ ìîäåëü - ñèñòåìà ãî-
ñóäàðñòâåííîé âëàñòè, ñôîðìèðîâàííàÿ íà îñíîâå ïðèíöèïà ðàçäåëå-
íèÿ âëàñòåé.

Äæîí Ëîêê â ñèñòåìå âåòâåé âëàñòè îòäàë ïðåäïî÷òåíèå çàêîíîäàòåëü-
íîé âëàñòè, ñ÷èòàÿ åå âûñøåé, íî íå èñêëþ÷èòåëüíîé âëàñòüþ5.

Øàðëü Ëóè Ìîíòåñêüå, êîòîðûé äîâåë äî ëîãè÷åñêîãî çàâåðøåíèÿ òå-
îðèþ ðàçäåëåíèÿ âëàñòåé, áîëüøîå çíà÷åíèå ïðèäàâàë ñèñòåìå “ñäåð-
æåê” è “ïðîòèâîâåñîâ”6.

Ðåàëèçàöèÿ ïðèíöèïà ðàçäåëåíèÿ âëàñòåé óæå ïðåäïîëàãàåò óñòàíîâ-
ëåíèå ïðàâîâîé äåìîêðàòèè, ïîä÷åðêèâàåò áàëàíñ âëàñòåé, óêðåïëÿåò
âçàèìîñâÿçü íàðîäà è ãîñóäàðñòâà è îáåñïå÷èâàåò âîçìîæíîñòü ðàçâè-
òèÿ.

Ñîãëàñíî ñò. 16 “Ôðàíöóçñêîé äåêëàðàöèè ïðàâ ÷åëîâåêà è ãðàæäàíè-
íà”, “òî îáùåñòâî, ãäå íå ãàðàíòèðîâàíî ïðàâî è íåò ðàçäåëåíèÿ âëà-
ñòåé, íå èìååò Êîíñòèòóöèè”7.

3 Ñì. ×èðêèí Â.Å.
4 Ñì. Çàóðåø Áàòòàëîâà Ïàðëàìåíòñêàÿ äåìîêðàòèÿ ïðîòèâ àâòîðèòàðíîãî ðåæèìà

http://www êèâ.kz. article.php:siol-4790, ¿ç1
5 Ñì.  Ëîêê Äæ. 
6 Ìîíòåñêüå Ø. Èçáðàííûå ïðîèçâåäåíèÿ. - Ì., 1955 ãîä. 
7 Êîíñòèòóöèÿ Ôðàíöèè. - Åðåâàí: “Ìãèòàð Ãîø”, 1996. -Ñ.20.



Êîíñòèòóöèåé ÐÀ óñòàíîâëåíà ïîëóïðåçèäåíòñêàÿ ôîðìà ïðàâëåíèÿ è
â  åå îñíîâó ïîëîæåíû ìåõàíèçìû ðàçäåëåíèÿ âëàñòåé, ïðîòèâîâåñîâ
è áàëàíñà, ñîãëàñíî êîòîðîé:

1) çàêîíîäàòåëüíàÿ âëàñòü íå èìååò ïðåèìóùåñòâà ïåðåä äðó-
ãèìè âåòâÿìè âëàñòè, îíà ÷àñòü âëàñòè, äåéñòâóåò íåçàâèñè-
ìî è îñóùåñòâëÿåò çàêðåïëåííûå Êîíñòèòóöèåé ôóíêöèè -
ãîñóäàðñòâåííî-âëàñòíûå ïîëíîìî÷èÿ;

2) â îòëè÷èå îò âûøåíàçâàííîé ìîäåëè ïàðëàìåíòñêîé ðåñ-
ïóáëèêè, Ïàðëàìåíò íå ìîæåò îáñóæäàòü è ïðèíèìàòü ðå-
øåíèÿ ïî ëþáîìó âîïðîñó ãîñóäàðñòâà;

3) çàêîíîäàòåëüíàÿ âëàñòü ìîæåò êîíòðîëèðîâàòü è â îïðåäå-
ëåííîì àñïåêòå ÿâëÿåòñÿ ïðîòèâîâåñîì èñïîëíèòåëüíîé
âëàñòè;

4) ïàðëàìåíò, ñôîðìèðîâàâøèéñÿ ïîñðåäñòâîì âûáîðîâ è ïî-
ñòîÿííî äåéñòâóþùèé ïðîôåññèîíàëüíûé îðãàí.

Ïàðëàìåíòñêàÿ äåìîêðàòèÿ è â íàøåé ñòðàíå, è ïîâñþäó îáóñëîâëåíà
òåì, íàñêîëüêî ëåãèòèìíà âëàñòü, åñòü ëè áîëüøèíñòâî è íàñêîëüêî
îáåñïå÷åíû ïðàâà ìåíüøèíñòâ, êàêèì îáðàçîì îñóùåñòâëÿåòñÿ ñâÿçü ñ
íàðîäîì,  êàê ïðåäñòàâèòåëüíûé îðãàí, ñ êàêîé ïðîäóêòèâíîñòüþ èñ-
ïîëíÿåò ñâîè çàêîíîäàòåëüíûå ôóíêöèè, êàêîé ïðîöåíò ñîñòàâëÿþò â
Ïàðëàìåíòå æåíùèíû è ò.ä.

Âàæíàÿ ðîëü Ïàðëàìåíòà â  óñòàíîâëåíèè è óêðåïëåíèè ïðàâîâîé äå-
ìîêðàòèè ñîñòîèò â òîì, ÷òîáû îáåñïå÷èòü ñâÿçü è ñîòðóäíè÷åñòâî
ìåæäó íàðîäîì, ÿâëÿþùèìñÿ åäèíñòâåííûì èñòî÷íèêîì è íîñèòåëåì
âëàñòè, è åãî ïðåäñòàâèòåëÿìè, ïðèíèìàòü çàêîíû, óòâåðæäàòü ïðî-
ãðàììû, êîòîðûå ïðèçâàíû îáåñïå÷èâàòü ïîâûøåíèå æèçíåííîãî
óðîâíÿ íàðîäà, óêîðåíåíèòü ðûíî÷íûþ ýêîíîìèêó, ñîöèàëüíî-êóëü-
òóðíûé ïðîãðåññ. Ïàðëàìåíò íå òîëüêî ïðèíèìàåò çàêîíû, ðàòèôèöè-
ðóåò ìåæäóíàðîäíûå äîãîâîðà, íî è óòâåðæäàåò ãîñóäàðñòâåííûé áþ-
äæåò, îáñóæäàåò îò÷åò îá èñïîëíåíèè áþäæåòà, ïîäíèìàåò âîïðîñ î
íåäîâåðèè Ïðàâèòåëüñòâó, îäîáðÿåò ïðîãðàììó Ïðàâèòåëüñòâà, ðåøà-
åò âîïðîñû âîéíû è ìèðà (ñò. 55 (13) Êîíñòèòóöèè ÐÀ), âûáèðàåò è íà-
çíà÷àåò íåêîòîðûõ äîëæíîñòíûõ ëèö. Ïàðëàìåíòàðèè ïîñðåäñòâîì âî-
ïðîñîâ è îòâåòîâ êîíòðîëèðóþò äåÿòåëüíîñòü èñïîëíèòåëüíîé âëàñòè
è ò.ä. Â óñëîâèÿõ äåìîêðàòèè Ïàðëàìåíò:

1) îñóùåñòâëÿÿ ñâîè ïîëíîìî÷èÿ, ñòàðàåòñÿ âñþ ñâîþ äåÿòåëü-
íîñòü ñòðîèòü â ñîîòâåòñòâèè ñ äåìîêðàòè÷åñêèìè ïðèíöè-
ïàìè è  êðèòåðèÿìè;
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È2) ïðèíèìàåò çàêîíû, ñîîòâåòñòâóþùèå ïðàâîâûì, íðàâñòâåí-
íûì öåííîñòÿì;

3) ðåãëàìåíòèðóåò, íàïðàâëÿåò â ïðàâèëüíîå ðóñëî ðàçâèòèå
îáùåñòâåííûõ îòíîøåíèé, óòâåðæäàÿ ïîðÿäîê, ýòèì âëèÿåò
íà òó ïðîâîäèìóþ ïîëèòèêó, êîòîðàÿ îñóùåñòâëÿåòñÿ â óñ-
ëîâèÿõ äåìîêðàòè÷åñêîãî ðåæèìà è ïðè ïîìîùè êîòîðîé
äåëàåòñÿ ïîïûòêà ñòàíîâëåíèÿ ãðàæäàíñêîãî îáùåñòâà;

4) ïðàâîâàÿ äåìîêðàòèÿ óêîðåíÿåòñÿ, åñëè ïðèçûâàþòñÿ ê
æèçíè êîíñòèòóöèîííûå íîðìû, óòâåðæäàåòñÿ êîíñòèòóöè-
îííàÿ çàêîííîñòü, â çàêîíàõ ïðåîáëàäàþò êîíñòèòóöèîííûå
ïðèíöèïû è ó÷èòûâàåòñÿ òàêæå ïðàâîïðèìåíèòåëüíàÿ
ïðàêòèêà.

Õàðàêòåðèçóÿ Ïàðëàìåíò, ìîæíî âûäåëèòü ñëåäóþùèå ïàðàìåòðû, êî-
òîðûå áîëåå ñâîéñòâåííû â ïëàíå åãî äåìîêðàòè÷íîñòè è óñòàíîâëå-
íèÿ ïàðëàìåíòñêîé äåìîêðàòèè: 

1. Ýòî ïðåäñòàâèòåëüíûé îðãàí, êîòîðûé âûðàæàåò èíòåðåñû
ðàçëè÷íûõ ñëîåâ îáùåñòâà, ãðóïï, ðåãèîíîâ. Ãëàâíàÿ îñî-
áåííîñòü ïðåäñòàâèòåëüíîãî îðãàíà çàêëþ÷àåòñÿ ïðåæäå
âñåãî â åãî âûáîðíîñòè. Ïðåäñòàâèòåëüíûé îðãàí, ôîðìè-
ðóÿñü ïîñðåäñòâîì ñâîáîäíûõ âûáîðîâ, âûðàæàåò âîëþ íà-
ðîäà. È íàñêîëüêî îòêðûòî, ïðîçðà÷íî, ñ ïîñëåäîâàòåëüíûì
ó÷åòîì îáùåñòâåííîãî ìíåíèÿ, â óñëîâèÿõ òåñíîé ñâÿçè ñ
èçáèðàòåëÿìè áóäåò ðàáîòàòü Ïàðëàìåíò, íàñòîëüêî áóäåò
ðàçâèâàòüñÿ ïðàâîâàÿ äåìîêðàòèÿ, óêðåïÿòñÿ îñíîâû ãîñó-
äàðñòâåííîñòè è âîçðàñòåò äîâåðèå ê çàêîíîäàòåëüíîìó îð-
ãàíó. Ê ñîæàëåíèþ, Êîíñòèòóöèÿ, çàêðåïëÿÿ ìåñòî è ðîëü
Íàöèîíàëüíîãî Ñîáðàíèÿ â ãîñóäàðñòâå, òåì íå ìåíåå â êà-
êîé-ëèáî ñòàòüå íå îòìå÷àåò, ÷òî Íàöèîíàëüíîå Ñîáðàíèå -
ïðåäñòàâèòåëüíûé îðãàí8.

Â ïðîåêòå êîíñòèòóöèîííûõ ðåôîðì òàêæå ýòà ôîðìóëèðîâêà íå
âñòðå÷àåòñÿ. Â Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè çàêðåïëåíî, ÷òî
Ãîñóäàðñòâåííàÿ Äóìà - ïðåäñòàâèòåëüíûé îðãàí9. Ñòàòüÿ 30 Êîíñòè-
òóöèè Áåëàðóñè òàêæå çàêðåïëÿåò, ÷òî Íàöèîíàëüíîå Ñîáðàíèå - ïðåä-
ñòàâèòåëüíûé îðãàí10. Â Êîíñòèòóöèè Ðåñïóáëèêè Âåíãðèÿ (ñò.73), Ðå-
ñïóáëèêè Ðóìûíèÿ (ñò.58), Ëèòâû (ñò. 4), Ðåñïóáëèêè Ñëîâàêèÿ îñîáî
ïîä÷åðêèâàåòñÿ ïðåäñòàâèòåëüíàÿ ñóùíîñòü ïàðëàìåíòîâ11. Ñëåäîâà-

8 Êîíñòèòóöèÿ  Ðåñïóáëèêè Àðìåíèÿ. - Åðåâàí: “Ìãèòàð Ãîø”, 1996.
9 Êîíñòèòóöèÿ Ðîññèéñêîé Ôåäåðåöèè ñ êîììåíòàðèÿìè Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 4-å

èçäàíèå. - Ìîñêâà: “ÈÍÔÐÀ-Ì”, 2004, ñòàòüÿ 94.  -Ñ.31.
10 Êîíñòèòóöèè ñòðàí ÷ëåíîâ ÑÍÃ. - Åðåâàí: “Ìãèòàð Ãîø”, 1997. - Ñò.118.
11 Êîíñòèòóöèè ãîñóäàðñòâ Öåíòðàëüíîé è âîñòî÷íîé Åâðîïû. - Ì., 1997.



152 òåëüíî, âàæíî  ñòàòüþ 62 Êîíñòèòóöèè ÐÀ äîïîëíèòü: “Íàöèîíàëüíîå
Ñîáðàíèå - ïðåäñòàâèòåëüíûé îðãàí”, - ÷òî çàêðåïëÿåò ïðåäñòàâèòåëü-
íûé õàðàêòåð  Íàöèîíàëüíîãî Ñîáðàíèÿ.

2. Ïàðëàìåíò, áóäó÷è çàêîíîäàòåëüíûì îðãàíîì, ÿâëÿåòñÿ
åäèíñòâåííûì ãîñóäàðñòâåííûì îðãàíîì â ñòðàíå, êîòîðûé
óïîëíîìî÷åí ïðèíèìàòü çàêîíû. Ïàðëàìåíò ðåãóëèðóåò îá-
ùåñòâåííûå îòíîøåíèÿ è îïðåäåëÿåò äåÿòåëüíîñòü âñåõ îñ-
òàëüíûõ îðãàíîâ, îðãàíèçàöèé, çà èñêëþ÷åíèåì çàêîíîâ,
ïðèíÿòûõ ïîñðåäñòâîì ðåôåðåíäóìà.

Çàäà÷à Ïàðëàìåíòà - âåñòè çàêîíîäàòåëüíóþ ïîëèòèêó, ðåøàòü ïîñòàâ-
ëåííûå ïåðåä íèì ïðîáëåìû, ñèëîé çàêîíà îáåñïå÷èâàòü ðåãóëèðîâà-
íèå îáùåñòâåííûõ îòíîøåíèé, íàïðàâëÿòü èõ ðàçâèòèå. Ïàðëàìåíò
ïðèíèìàåò çàêîíû, èìåÿ â îñíîâå âåðõîâåíñòâî çàêîíà, ïðàâà, ïðåäî-
ñòàâëåííûå Êîíñòèòóöèåé ÷åëîâåêó è ãðàæäàíèíó.

Ïðàâî - ýòî ñóòü, çàêîí - ôîðìà ïðîÿâëåíèÿ ïðàâà, èñòî÷íèê ïðàâà. Çà-
êîí - áûòèå ïðàâà, ñîñòîÿíèå ïðàâà. Âñå çàêîíû äîëæíû èñõîäèòü èç
ïðàâà.

Èñõîäÿ èç ýòîãî, â ÷àñòè 1 ñò. 6 Êîíñòèòóöèè â èìïåðàòèâíîì ïîðÿä-
êå  ñëåäóåò çàêðåïèòü, ÷òî “â Ðåñïóáëèêå Àðìåíèÿ ãàðàíòèðóåòñÿ âåð-
õîâåíñòâî ïðàâà è âëàñòü çàêîíà”.

Ñåãîäíÿ â ÐÀ ïàðëàìåíòñêàÿ äåìîêðàòèÿ íå äîñòèãëà òîãî óðîâíÿ, ÷òî-
áû Ïàðëàìåíò áûë â ñîñòîÿíèè ïðè àêòèâíîì ó÷àñòèè îáùåñòâåííîñ-
òè îáñóæäàòü êîíöåïöèè çàêîíîâ, ïðåäëàãàòü âàðèàíòû, ôîðìû, ìåòî-
äû ðåøåíèé ðàçðàáàòûâàòü ëîãèêó ðåãóëèðîâàíèÿ îáùåñòâåííûõ îò-
íîøåíèé è ïðåäñòàâëÿòü òàê íàçûâàåìûé “îáùåñòâåíûé çàêàç” ïðàâè-
òåëüñòâó äëÿ ïîäãîòîâêè è ïðåäñòàâëåíèÿ åìó (ïàðëàìåíòó) ñîîòâåòñò-
âóþùåãî çàêîíîïðîåêòà. Â íîâûõ íåçàâèñèìûõ ñòðàíàõ ïàðëàìåíò
åùå áîëåå ñòàíîâèòñÿ “çàëîæíèêîì” ïðàâèòåëüñòâà, òåì áîëåå ÷òî ïðà-
âèòåëüñòâî, ïîëüçóþùååñÿ äîâåðèåì áîëüøèíñòâà, ÷àñòî äèêòóåò ïàð-
ëàìåíòó, è òîò ïðåâðàùàåòñÿ áîëåå â “êîìïîñòåðà”, ïîñêîëüêó âûíóæ-
äåí ñîãëàøàòüñÿ ñ ïîëèòèêîé ïðàâèòåëüñòâà. Îá ýòîì òàêæå îòìå÷àåò
À. Àðóòþíÿí.

Áëàãîäàðÿ ñîòðóäíè÷åñòâó ïàðëàìåíòà è ïðàâèòåëüñòâà, âçàèìîñâÿçàí-
íûì ìåõàíèçìàì, âîçìîæíî ïðåòâîðåíèå â æèçíü äåìîêðàòè÷åñêèõ
ïðèíöèïîâ, ïðèíÿòèå çàêîíîâ, ðåàëèçóþùèõ ïðèíöèï âåðõîâåíñòâà
ïðàâ ÷åëîâåêà è óñòàíîâëåíèå âëàñòè çàêîíà. 

Êîíñòèòóöèåé íå ïðåäóñìàòðèâàåòñÿ è êîíêðåòíî íå çàêðåïëåíî, ÷òî
Íàöèîíàëüíîå Ñîáðàíèå ïðèíèìàåò çàêîíû12, â òîì ñëó÷àå, êîãäà ïî-

12 Êîíñòèòóöèÿ  Ðåñïóáëèêè Àðìåíèÿ. - Åðåâàí: “Ìãèòàð Ãîø”, 1996.ÃÐ
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Èäîáíàÿ ìûñëü âñòðå÷àåòñÿ âî ìíîãèõ Êîíñòèòóöèÿõ. Òàê, â ñò. 34 Êîí-
ñòèòóöèè Ôðàíöèè îòìå÷àåòñÿ: “Çàêîíû ïðèíèìàþòñÿ Ïàðëàìåí-
òîì”13.

3. Ïàðëàìåíò - êîëëåãèàëüíûé îðãàí. Âñå âîïðîñû îáñóæäàþò-
ñÿ è ðåøàþòñÿ â êîëëåãèàëüíîì ïîðÿäêå - ñ ñîãëàñèÿ  áîëü-
øèíñòâà. Ïàðëàìåíò - åäèíñòâåííàÿ ïîëèòè÷åñêàÿ àðåíà,
ãäå èìååò ìåñòî ñòîëêíîâåíèå ìíåíèé, âûðàæàþòñÿ ðàçëè÷-
íûå ïîçèöèè, ìíåíèå ìåíüøèíñòâà âûñëóøèâàåòñÿ Ïàðëà-
ìåíòîì, ïîñëå ÷åãî ïðèíèìàþòñÿ çàêîíû. Î÷åíü ñóùåñòâåí-
íî, êàê ïðèíèìàþòñÿ çàêîíû - ïîä îòêðûòûì äàâëåíèåì
áîëüøèíñòâà èëè ïîñðåäñòâîì ïîëèòè÷åñêîãî êîìïðîìèññà,
ñ ó÷åòîì òàêæå ìíåíèÿ ìåíüøèíñòâà. 

Õîòÿ â Ïàðëàìåíòå ïðèíèìàþòñÿ êîëëåêòèâíûå ðåøåíèÿ, îäíàêî ïðà-
âà ìåíüøèíñòâà íå äîëæíû ïîïèðàòüñÿ, îíè äîëæíû áûòü çàùèùåíû
çàêîíîì.

Ðàçâèòèå äåìîêðàòèè è óñòàíîâëåíèå íàðîäîâëàñòèÿ âîçìîæíî îáåñ-
ïå÷åíèåì äåìîêðàòèè, êîëëåãèàëüíîñòè, ïîñòîÿííîé ñâÿçè ñ èçáèðàòå-
ëÿìè, èáî ñîãëàñíî Êîíñòèòóöèè ÐÀ “â Ðåñïóáëèêå Àðìåíèÿ âëàñòü
ïðèíàäëåæèò íàðîäó”14.

4. Âàæíàÿ õàðàêòåðèñòèêà ïàðëàìåíòñêîé äåìîêðàòèè - ýòî òî, ÷òî
Ïàðëàìåíò ÿâëÿåòñÿ îðãàíîì, ÿâëÿþùèìñÿ ïðîòèâîâåñîì èñïîëíè-
òåëüíîé âëàñòè èëè èìåþùèì ôóíêöèè êîíòðîëÿ çà íåé. À.Í. Ïèëè-
ïåíêî îòìå÷àåò, ÷òî òàì, ãäå ðîëü ïàðëàìåíòà ðåøàþùàÿ â ôîðìèðî-
âàíèè ïðàâèòåëüñòâà, ôóíêöèÿ êîíòðîëÿ âûñøåãî ïðåäñòàâèòåëüíîãî
îðãàíà çà èñïîëíèòåëüíîé âëàñòüþ - ïîëèòè÷åñêîå ñàìîóòâåðæäåíèå
ïàðëàìåíòñêîé îïïîçèöèè15. Â Àðìåíèè êîíñòèòóöèîííî çàêðåïëåíî,
÷òî Ïàðëàìåíò, îáñóæäàÿ ïðîãðàììó Ïðàâèòåëüñòâà, óòâåðæäàÿ Ãîñó-
äàðñòâåííûé áþäæåò, âî âðåìÿ îò÷åòà îá èñïîëíåíèè áþäæåòà ôàêòè-
÷åñêè ìîæåò ïîäíÿòü âîïðîñ î íåäîâåðèè Ïðàâèòåëüñòâó. Îäíàêî íà-
øà Êîíñòèòóöèÿ òîëüêî â ñò. 77 îòìå÷àåò, ÷òî  Íàöèîíàëüíîå Ñîáðà-
íèå îñóùåñòâëÿåò êîíòðîëü çà èñïîëíåíèåì Ãîñóäàðñòâåííîãî áþäæå-
òà, à òàêæå çà èñïîëüçîâàíèåì çàéìîâ è êðåäèòîâ, ïîëó÷åííûõ îò èíî-
ñòðàííûõ ãîñóäàðñòâ è ìåæäóíàðîäíûõ îðãàíèçàöèé16.

Îñòàëüíûå êîíòðîëüíûå ôóíêöèè çà èñïîëíèòåëüíîé âëàñòüþ êîí-
êðåòíî íå óñòàíîâëåíû. À â Êîíñòèòóöèÿõ Óêðàèíû (ñò. 85/13), Ãðó-

13 Êîíñòèòóöèÿ  Ôðàíöèè. - Åðåâàí: “Ìãèòàð Ãîø”, 1997. -Ñ.65.
14 Êîíñòèòóöèÿ  Ðåñïóáëèêè Àðìåíèÿ. - Åðåâàí: “Ìãèòàð Ãîø”, 1996. -Ñ.81.
15 Ïèëèïåíêî À.Í.Ïàðëàìåíòñêèé êîíòðîëü âî Ôðàíöèè//Æóðíàë  Ðîññèéñêîãî

ïðàâà. 2000. N12. -Ñ.124.
16 Êîíñòèòóöèè ñòðàí ÷ëåíîâ ÑÍÃ. - Åðåâàí: “Ìãèòàð Ãîø”, 1997.



çèè (ñò. 48)17, Áîëãàðèè (ñò. 62), Ïîëüøè (ñò. 95), Ëèòâû (ñò. 67) îòìå-
÷åíî, ÷òî Ïàðëàìåíò îñóùåñòâëÿåò êîíòðîëü çà èñïîëíèòåëüíîé âëà-
ñòüþ18.

Â ñëó÷àå ïðåçèäåíòñêîé âëàñòè ýòîò êîíòðîëü áîëåå êîíêðåòåí, ïî-
ñêîëüêó â óñëîâèÿõ òàêîé ñèñòåìû ïðàâëåíèÿ ôóíêöèè âëàñòåé áîëåå
÷åòêî ðàçãðàíè÷åíû. Â ïîëóïðåçèäåíòñêèõ ðåñïóáëèêàõ (Àðìåíèÿ,
Ôðàíöèÿ, Ðîññèéñêàÿ Ôåäåðàöèÿ è ò.ä.) íàèáîëåå ïîä÷åðêíóòàÿ ôîð-
ìà êîíòðîëÿ - èíñòèòóò âîïðîñîâ è îòâåòîâ (ïèñüìåííûõ è óñòíûõ). 

Â Âåëèêîáðèòàíèè Ïðåìüåð-ìèíèñòð âìåñòå ñ ìèíèñòðàìè ó÷àñòâóåò â
çàñåäàíèè Ïàëàòû îáùèí è îòâå÷àåò íà âîïðîñû äåïóòàòîâ. Ýòî áëåñ-
òÿùåå ïðîÿâëåíèå äåìîêðàòèè, êîãäà ïðàâî íà âîïðîñû ïåðâîíà÷àëü-
íî äàåòñÿ îïïîçèöèè, ðóêîâîäèòåëü êîòîðîé ìîæåò çàäàòü øåñòü âî-
ïðîñîâ Ïðåìüåð-ìèíèñòðó, ÷òî ÿâëÿåòñÿ ïîó÷èòåëüíûì ïðèìåðîì. 

Ñ÷èòàåì íåîáõîäèìûì îáðàòèòüñÿ ê òàêîìó ýôôåêòèâíîìó ñðåäñòâó,
êàêîâûì ÿâëÿåòñÿ èíñòèòóò ïàðëàìåíòñêîé èíòåðïåëëÿöèè, êîòîðûé
äàåò âîçìîæíîñòü âûäâèíóòü çàäà÷ó, îáñóäèòü è ïðèíÿòü ðåøåíèå. Â
ñò. 80 Êîíñòèòóöèè ÐÀ íåîáõîäèìî ñäåëàòü äîïîëíåíèå è ïîëîæåíèå
“â ñâÿçè ñ âîïðîñàìè äåïóòàòîâ Íàöèîíàëüíîå Ñîáðàíèå ðåøåíèå íå
ïðèíèìàåò” ñôîðìóëèðîâàòü òàê: “Ïàðëàìåíòó ïðåäîñòàâèòü ïðàâî,
èñõîäÿ èç ïîñòàíîâêè âîïðîñà, ïðèíÿòü ðåøåíèå èëè êîíñòàòèðîâàòü
çàêîíîäàòåëüíî íåóðåãóëèðîâàííûå îòíîøåíèÿ è íà÷àòü ðàáîòû ïî
ïðèíÿòèþ çàêîíà’’.

Â Ðåñïóáëèêå Àðìåíèÿ Ïàðëàìåíò â îòíîøåíèè èñïîëíèòåëüíîé âëà-
ñòè èìååò óðàâíîâåøèâàþùóþ ôóíêöèþ è îñóùåñòâëÿåò îïðåäåëåí-
íûé êîíòðîëü çà íèì. Îáñóæäåíèå ýêîíîìè÷åñêèõ è ôèíàíñîâûõ äî-
êóìåíòîâ, à òàêæå èõ óòâåðæäåíèå â îñîáîì ïîðÿäêå - äåéñòâèòåëü-
íûé êîíòðîëü çà èñïîëíèòåëüíîé âëàñòüþ. Åñëè ê ýòîìó äîáàâèì
ïðåäñòàâëåíèå Ïðàâèòåëüñòâîì â Ïàðëàìåíò îò÷åòà îá èñïîëíåíèè
Ãîñóäàðñòâåííîãî áþäæåòà è åæåêâàðòàëüíûõ ñîîáùåíèé, òî êàðòè-
íà ñòàíåò öåëîñòíîé. Ñâîåîáðàçíàÿ ôîðìà äåìîêðàòèè - ôóíêöèÿ
îäîáðåíèÿ ïðîãðàììû Ïðàâèòåëüñòâà, à òàêæå âûðàæåíèå íåäîâåðèÿ
Ïðàâèòåëüñòâó.

Íåîáõîäèìîå ïðîÿâëåíèå ïàðëàìåíòñêîé äåìîêðàòèè - ïðàâî îáðàùå-
íèÿ â Êîíñòèòóöîííûé Ñóä. Âàæíî è òî, ÷òî ïàðëàìåíòàðèè ïî âîïðî-
ñàì î êîíñòèòóöèîííîñòè óêàçîâ Ïðåçèäåíòà, ïîñòàíîâëåíèé Ïðàâè-
òåëüñòâà èëè ïðèíÿòûõ â Íàöèîíàëüíîì Ñîáðàíèè çàêîíîâ ìîãóò îá-
ðàòèòüñÿ â Êîíñòèòóöèîííûé Ñóä.
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17 Êîíñòèòóöèè ñòðàí ÷ëåíîâ ÑÍÃ. - Åðåâàí: “Ìãèòàð Ãîø”, 1997.
18 Êîíñòèòóöèè ñòðàí ÷ëåíîâ ÑÍÃ. - Åðåâàí: “Ìãèòàð Ãîø”, 1997.
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ÈÏðèçíàíèå çàêîíîâ êîíñòèòóöèîííûìè èëè íåêîíñòèòóöèîííûìè -
êîìïåòåíöèÿ Êîíñòèòóöèîííîãî Ñóäà, êîòîðûé, ðàññìàòðèâàÿ çàÿâëå-
íèÿ, ïðèíèìàåò ðåøåíèÿ îêîí÷àòåëüíûå è íå ïîäëåæàùèå èçìåíå-
íèþ19. Îäíàêî 8-ëåòíÿÿ ïðàêòèêà ïîêàçàëà, ÷òî ñóáúåêòû ëèøü â åäè-
íè÷íûõ ñëó÷àÿõ îáðàùàþòñÿ â Êîíñòèòóöèîííûé Ñóä äëÿ ðàññìîòðå-
íèÿ âîïðîñà î êîíñòèòóöèîííîñòè çàêîíîâ. 

Âîïðîñ òàêîãî ðåäêîãî îáðàùåíèÿ äåïóòàòîâ â Êîíñòèòóöèîííûé Ñóä,
â òîì ÷èñëå è îò îïïîçèöèè, îáóñëîâëåí òàêæå óñëîæíåííûì ìåõàíèç-
ìîì, êîòîðûé çàêðåïëåí â ï.2 ñò.101 Êîíñòèòóöèè, ñîãëàñíî êîòîðîìó
â Êîíñòèòóöèîííûé Ñóä ìîæåò îáðàòèòüñÿ “íå ìåíåå ÷åì îäíà òðåòü
äåïóòàòîâ”20. À â Ìîëäîâå, íàïðèìåð, êàæäîìó äåïóòàòó ïðåäîñòàâëå-
íî ïðàâî îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä21.

Â ïîäîáíûõ óñëîâèÿõ, êîãäà îïïîçèöèÿ íå èìååò îäíîé òðåòè ãîëî-
ñîâ â Ïàðëàìåíòå íà ïðîòÿæåíèè ïîñëåäíèõ 4-õ ëåò, ôàêòè÷åñêè,
ïî÷òè èñêëþ÷åíà âîçìîæíîñòü åå îáðàùåíèÿ â Êîíñòèòóöèîííûé
Ñóä. Âñåãäà íàäî èìåòü â âèäó, ÷òî “ãîñóäàðñòâî ìîæåò íàçûâàòüñÿ
äåìîêðàòè÷åñêèì” òîëüêî â òîì ñëó÷àå, êîãäà ãàðàíòèðóåò ïðîâåäå-
íèå ñâîáîäíûõ è ñïðàâåäëèâûõ âûáîðîâ è îáåñïå÷èâàåò ó÷àñòèå îï-
ïîçèöèè, îñîáåííî â çàêîíîäàòåëüíîé è èñïîëíèòåëüíîé âåòâÿõ âëà-
ñòè22.

Ïàðëàìåíò äîëæåí áûòü çàèíòåðåñîâàí, ÷òîáû ïðèíÿòûå çàêîíû áûëè
â ðàìêàõ Êîíñòèòóöèè, à èñõîäÿ èç ýòîãî äóìàåòñÿ, ÷òî ïðàâî îáðàùå-
íèÿ â Êîíñòèòóöèîííûé Ñóä íàäî ïðåäîñòàâèòü òàêæå:

à) ïàðëàìåíòñêîé îïïîçèöèè, íå ó÷èòûâàÿ åå êîëè÷åñòâà, 
ò. å. ðàññìàòðèâàòü îïïîçèöèþ êàê îäíó ïîëèòè÷åñêóþ åäè-
íèöó; 

á) 10 è áîëåå äåïóòàòàì; 

â) Ïðàâèòåëüñòâó; 

ã) ñóäüÿì; 

ä) îòäåëüíûì ãðàæäàíàì.

Â ýòîì ñëó÷àå, âûðàæàÿ íåäîâåðèå ê çàêîíàì, îïïîçèöèÿ ïðåäîòâðà-
òèò çëîóïîòðåáëåíèÿ, ðàññåÿòñÿ ñîìíåíèÿ è òåì ñàìûì óêðåïèòñÿ çà-
êîííîñòü, ðàñøèðèòñÿ äåìîêðàòèÿ è óñèëèòñÿ ïàðëàìåíòàðèçì.

19 Ñáîðíèê äåéñòâóþùèõ çàêîíîâ ÐÀ 1995-1999. -Ñ. 258-279.
20 Êîíñòèòóöèÿ  Ðåñïóáëèêè Àðìåíèÿ. - Åðåâàí:”Ìõèòàð Ãîø”,1996. -Ñ.106.
21 Êîíñòèòóöèè ñòðàí-÷ëåíîâ ÑÍÃ. - Åðåâàí: “Ìãèòàð Ãîø”. 
22 Ñì.  “Êîíñòèòóöèîííîå ïðàâî”. - Åðåâàí: “Èçäàòåëüñòâî ÅÃÓ”, 2000. -Ñ.122.



Äðóãîé èíñòèòóò óêðåïëåíèÿ ñâÿçè ñ îáùåñòâåííîñòüþ - ïàðëàìåíò-
ñêèå ñëóøàíèÿ, ïðè ïîìîùè  êîòîðûõ äåëàåòñÿ ïîïûòêà âûñëóøèâàòü
ìíåíèÿ ðàçëè÷íûõ îáùåñòâåííûõ ñòðóêòóð, ñïåöèàëèñòîâ, ýêñïåðòîâ,
ò. å. ñïåöèàëèñòîâ â ýòîé îáëàñòè, è ñíîâà ïðåäïðèíÿòü ðàáîòû ïî ïå-
ðåðàáîòêå ïðîåêòà çàêîíà.

Ñëåäóþùåå ïðîÿâëåíèå ïàðëàìåíòñêîé äåìîêðàòèè - ñîîáùåíèÿ. Âî
âðåìÿ ñîîáùåíèÿ ëþáîé äåïóòàò, â òîì ÷èñëå ïðåäñòàâèòåëü îïïîçè-
öèè, ìîæåò ïðåäñòàâèòü âíèìàíèþ ãîñóäàðñòâà è îáùåñòâà èíòåðåñó-
þùèé åãî âîïðîñ.

Ëîááè – òàêæå õàðàêòåðíûé ýëåìåíò ïàðëàìåíòñêîé äåìîêðàòèè. Â
íàøåé ñòðàíå äî ñèõ ïîð íå ñôîðìèðîâàëèñü è çàêîíîäàòåëüíî íå çà-
êðåïëåíû øèðîêèå ëîááèñòñêèå ñòðóêòóðû, êîòîðûå íà Çàïàäå î÷åíü
ìîãóùåñòâåííû. Íàïðèìåð, â ÑØÀ  îíè íàñòîëüêî àêòèâíî ó÷àñòâóþò
â ïðåäâûáîðíîé êàìïàíèè, ÷òî ïîòîì ìîãóò äèêòîâàòü ñâîþ âîëþ äå-
ïóòàòàì.

Íåñìîòðÿ íà íîâûå ñôîðìèðîâàâøèåñÿ îáû÷àè, ñåãîäíÿ Ïàðëàìåíò íå
ñòàë, êàê ãîâîðèò èçâåñòíûé àìåðèêàíñêèé ìûñëèòåëü Äæîí Ìèëëåð,
‘’óøàìè, ãëàçàìè, ãîëîñîì” íàðîäà.

Ïàðëàìåíò ÐÀ, áóäó÷è îðãàíîì ïðåäñòàâèòåëüíûì, çàêîíîäàòåëüíûì,
êîëëåãèàëüíûì è îñóùåñòâëÿþùèì îïðåäåëåííûé êîíòðîëü çà èñïîë-
íèòåëüíîé âëàñòüþ, òåì íå ìåíåå â ïðîöåññå ôîðìèðîâàíèÿ è äåÿ-
òåëüíîñòè íå ëèøåí ÿâíûõ íåäîñòàòêîâ è çàêîíîäàòåëüíîãî íåñîâåð-
øåíñòâà.

1. Íå âñå ñëîè îáùåñòâà èìåþò äîñòóï â Ïàðëàìåíò. Îáùåñò-
âåííûå ñòðóêòóðû, ýêñïåðòû, åâðîïåéñêèå ñïåöèàëèñòû ÷à-
ñòî ãîâîðÿò î íåäîñòàòêå â Ïàðëàìåíòå æåíùèí, ðàáî÷èõ,
êðåñòüÿí, ó÷èòåëåé. Ïðè÷èíà â ñëîæíîé, íåïðîçðà÷íîé èç-
áèðàòåëüíîé ñèñòåìå, íåñîâåðøåíñòâå ïîëèòè÷åñêîé ñèñòå-
ìû, îñîáåííî â íåäîâåðèè íàðîäà ê ïàðòèÿì, íèçêîì óðîâ-
íå äåìîêðàòè÷åñêèõ èíñòèòóòîâ è èõ ñòðóêòóð.

2. Áîëüøàÿ ÷àñòü èçáðàííûõ â Ïàðëàìåíò - ñîñòîÿòåëüíûå
ëþäè è çàùèùàþò ñâîè êîðïîðàòèâíûå èíòåðåñû, ñîäåé-
ñòâóÿ ðàñöâåòó êîððóïöèè. Ò. å. íåäîñòàòîê äåéñòâèòåëü-
íûõ ïðåäñòàâèòåëåé íàðîäà ÷àñòî ïðèâîäèò ê òîìó, ÷òî
ïðèíèìàþòñÿ íåäåìîêðàòè÷åñêèå, íåýôôåêòèâíî äåéñòâó-
þùèå çàêîíû, îíè íå âûðàæàþò èíòåðåñû ñòðàíû, îñíîâ-
íîãî ñëîÿ íàñåëåíèÿ, íå óêðåïëÿþò “èììóííóþ ñèñòåìó”
îáùåñòâà.
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È3. Êîíòðîëü Ïàðëàìåíòà ñëàá. Îí çàêîíîäàòåëüíî êîíêðåòíî
íå óñòàíîâëåí, äîëæíûì îáðàçîì íå ó÷èòûâàåòñÿ îáùåñò-
âåííîå ìíåíèå.

Ïàðëàìåíòñêàÿ äåìîêðàòèÿ ñòàíåò áåñïîâîðîòíîé è íåïîêîëåáèìîé,
åñëè:

1) ïðîâîäèìûå â ñòðàíå âûáîðû áóäóò ñâîáîäíûìè, ñïðàâåä-
ëèâûìè,  ïðîçðà÷íûìè, íåçàâèñèìî îò èçáèðàòåëüíîé ñè-
ñòåìû è áóäóò ñîîòâåòñòâîâàòü åâðîïåéñêèì êðèòåðèÿì;

2) ïîñëå ïðèíÿòèÿ Êîíñòèòóöèè 1995 ãîäà, Ïàðëàìåíò áûë
îáúÿâëåí “ïðîôåññèîíàëüíûì”. Ñîãëàñíî ÷.1 ñò. 65 Êîí-
ñòèòóöèè äåïóòàò íå èìååò ïðàâà âûïîëíÿòü äðóãóþ îïëà-
÷èâàåìóþ ðàáîòó, êðîìå ïåäàãîãè÷åñêîé, íàó÷íîé, òâîð÷å-
ñêîé23. Îäíàêî êàðòèíà èíàÿ, è ìîæíî òîëüêî ãèïîòåòè÷å-
ñêè ïðåäïîëîæèòü, ÷òî âñå ïðåäïðèíèìàòåëè Ïàðëàìåíòà
çàíÿòû “òâîð÷åñêîé äåÿòåëüíîñòüþ”. Â ðåçóëüòàòå êîíñòè-
òóöèîííûõ ðåôîðì äîëæíû áûòü çàêðåïëåíû òå íîðìû,
êîòîðûå ïðèçâàíû îáåñïå÷èòü â äåéñòâèòåëüíîñòè ñóùåñò-
âîâàíèå ïðîôåññèîíàëüíîãî Ïàðëàìåíòà;

3) êîíñòèòóöèîííî äîáèòüñÿ òîãî, ÷òîáû ðàçäåëåíèå âëàñòåé
ïðèâåëî áû òàêæå ê ãàðìîíè÷íîìó ñîòðóäíè÷åñòâó âåòâåé
âëàñòè, èñêëþ÷àÿ öåíòðàëèçàöèþ âëàñòè, çàùèùàÿ ïðàâà,
ñâîáîäû è çàêîííûå èíòåðåñû ãðàæäàíèíà;

4) ïîñðåäñòâîì êîíñòèòóöèîííûõ ðåôîðì ðàñøèðèòü è ñäå-
ëàòü áîëåå ïðåäìåòíûì è êîíòðîëüíûå ïîëíîìî÷èÿ Ïàðëà-
ìåíòà â îòíîøåíèè èñïîëíèòåëüíîé âëàñòè. Íàðîä äîëæåí
èìåòü âîçìîæíîñòü ÷åðåç ñâîèõ ïðåäñòàâèòåëåé îñóùåñòâ-
ëÿòü êîíòðîëü çà èñïîëíèòåëüíîé âëàñòüþ;

5) ïðåäïðèíÿòü ñåðüåçíûå øàãè ñ öåëüþ ïîâûøåíèÿ ïðàâî-
ñîçíàíèÿ íàðîäà è óñêîðåíèÿ ïðîöåññà ôîðìèðîâàíèÿ
ïîäîáàþùåé ïðàâîâîé êóëüòóðû. Íåîáõîäèìûé ýëåìåíò
ñòàíîâëåíèÿ ãðàæäàíñêîãî îáùåñòâà - îáåñïå÷åíèå ñâîáî-
äû èíôîðìàöèè24 è ôîðìèðîâàíèå ïðàâîâîé êóëüòóðû â
îáùåñòâå;

6) âñå óñèëèÿ, íàïðàâëåííûå íà ïîñòðîåíèå â ÐÀ ïðàâîâîãî,
äåìîêðàòè÷åñêîãî ãîñóäàðñòâà áóäóò èñõîäèòü èç âåðõîâåí-
ñòâà ïðàâ ÷åëîâåêà êàê âûñøåé öåííîñòè è îáåñïå÷èâàòü

23 Êîíñòèòóöèÿ  Ðåñïóáëèêè Àðìåíèÿ. - Åðåâàí:”Ìõèòàð Ãîø”, 1996. -Ñ. 95-96.
24 Ñì.: “Îôèöèàëüíàÿ âåäîìîñòü”. - Åðåâàí: “Òèãðàí Ìåö’, 2003, N 55. -Ñ.3-9.



íåîáõîäèìûå óñëîâèÿ äëÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ,
âëàñòè çàêîíà, ïðåäïðèíèìàòåëüñòâà èíäèâèäóóìà, êîëëåê-
òèâà, äîëæíîñòíîãî ëèöà è îñóùåñòâëåíèÿ ïðèíöèïîâ óê-
ðåïëåíèÿ çàêîííîñòè è ïðàâîïîðÿäêà è ó÷åòà îáùåñòâåííî-
ãî ìíåíèÿ.

Òàêèì îáðàçîì, íàøå îáùåñòâî äîëæíî ñîçðåòü íàñòîëüêî, ÷òîáû, îñó-
ùåñòâëÿÿ ñâîþ âëàñòü, íå îøèáèòüñÿ, ÷òîáû ñòàíîâëåíèå ïðàâîâîãî îá-
ùåñòâà ïðîõîäèëî áûñòðûìè òåìïàìè, ÷òîáû ïðàâà ÷åëîâåêà êàê âûñ-
øàÿ öåííîñòü ïðåâàëèðîâàëè, è âñå ãîñóäàðñòâåííûå îðãàíû â ðàìêàõ
ñâîèõ ïîëíîìî÷èé îáåñïå÷èâàëè îñóùåñòâëåíèå ýòèõ ïðàâ ïîñðåäñò-
âîì çàêîíîâ è äðóãèõ ïðàâîâûõ àêòîâ. 

Íåîáõîäèìî ñîçäàòü ÷åòêóþ, ñïðàâåäëèâóþ è ïðîçðà÷íóþ èçáèðàòåëü-
íóþ ñèñòåìó è ïîñðåäñòâîì ýòîãî ïðèéòè ê ïîëíîìó óñòàíîâëåíèþ äå-
ìîêðàòèè â ñòðàíå, ïîòîìó ÷òî ëþáîé îøèáî÷íûé âûáîð èìååò îòðè-
öàòåëüíûå ïîñëåäñòâèÿ íà ïðîòÿæåíèè ïîñëåäóþùèõ ÷åòûðåõ ëåò. Áåñ-
ïåðñïåêòèâíî èçáðàííûé Ïàðëàìåíò íåëåãèòèìåí è íå ìîæåò ïðîâî-
äèòü ýôôåêòèâíóþ ïðàâîòâîð÷åñêóþ äåÿòåëüíîñòü, îáåñïå÷èòü óñòà-
íîâëåíèå ïàðëàìåíòñêîé äåìîêðàòèè. 

Ã. Àðóòþíÿí â ñâîåì èññëåäîâàíèè “Îò Êîíñòèòóöèè äî êîíñòèòóöè-
îíàëèçìà” ïèøåò: “Â óñëîâèÿõ íàëè÷èÿ Êîíñòèòóöèè êîíñòèòóöèî-
íàëèçì ñòàíîâèòñÿ æèâîé äåéñòâèòåëüíîñòüþ ëèøü  óñòàíîâëåíèåì
êîíñòèòóöèîííîé äåìîêðàòèè”.

Ýòà öèòàòà êîíñòàòèðóåò íàøó ìûñëü î òîì, ÷òî òîëüêî èçáðàííûé çà-
êîííûì ïóòåì Ïàðëàìåíò ñïîñîáåí ïàðëàìåíòñêóþ äåìîêðàòèþ ñäå-
ëàòü æèâîé äåéñòâèòåëüíîñòüþ.
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SUMMARY

The article discusses the activity and functions of the parliament of a coun-
try in transition, promoting the parliamentary system and establishment of
parliamentary democracy.

The article also refers to the activities of parliament during the Soviet rule,
its non-professional nature, discussion of all issues, etc.

The theory of the separation of powers as well as the principles of
Montesque and Loky are analysed. It is substantiated that Armenia com-
mitted to democracy, under the semi-presidential rule has taken as bases
the mechanisms of the separation of powers, checks and balances.In this
situation the legislature does not have advantage over the other branch-
es of power and presents some balance to the executive. Parliament
drafts not only laws, approves international treaties, but also states the
budget, considers the report on the implementation of the budget,
approves the government’s programme, elects or appoints some officials.
The members of the parliament supervise the legislative body through
questions and answers.  The article raises the components which are of
grate importance for the establishment and strengthening of democracy.
Namely:

1. It is a representative body presented to people through elec-
tions.

2. Legislative body is the only authorized body that drafts laws.

3. Collegial body. All problems are solved with the agreement of
majority.

4. Legislative and collegial bodies are with balance or oversight
functions over the executive body.

The article proposes to define parliament through constitutional reforms
not only as a legislative, but also as representative body, enhance its over-
sight function to strengthen the rights of parliamentary minority, in par-
ticular whin applying to the Constitutional Court. 

The article analyses the problems influencing the development of parlia-
mentary democracy. These include the following issues:

1. Not all strata of the public at large can have seats at the par-
liament. Parliament feels lack of women, workers, peasants,
doctors and teachers. The main reason is a complicated and
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non-transparent electoral process as well as imperfection of
political system.

2. Many members of parliaments are wealthy people and defend
their corporative rights. So, the lack of fair representatives often
leads to drafting non-democratic, irrational laws.

3. Parliamentary oversight is weak and not clearly defined in
terms of legislations.

The article stresses that democracy will be irreversible and stable, if:

1. the elections are fair, free and transparent in conformity with
European standards.

2. after the adoption of Constitution in 1995, the parliament was
claimed “professional”, which is set forth in Article 65 of the
operating Constitution, but it is not the reality.

3. the separation of powers leads to the harmony of cooperation
between the various branches of power.

4. serious steps are made towards raising the legal consciousness
of the people.

5. all efforts for the establishment of a law-based and democratic
state in Armenia are based on the supremacy of human rights
and ensure the implementation of constitutional justice, rule of
law legality by taking into consideration public opinion.

Consequently, only legally elected and efficiently operating parliament is
able to turn parliamentary democracy into a “living reality”.
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ÈÎÁÅÑÏÅ×ÅÍÈÅ ÂÅÐÕÎÂÅÍÑÒÂÀ 
ÏÐÀÂÀ ÏÎÑÐÅÄÑÒÂÎÌ ÏÐÀÊÒÈÊÈ

ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ
ÐÅÑÏÓÁËÈÊÈ ÁÎËÃÀÐÈß

ËÀÇÀÐÜ ÃÐÓÅÂ 
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Áîëãàðèÿ,
ïðîôåññîð

1. Äåéñòâóþùàÿ Êîíñòèòóöèÿ Ðåñïóáëèêè Áîëãàðèÿ ïðèíÿòà
12 èþëÿ 1991 ãîäà Âåëèêèì Íàðîäíûì Ñîáðàíèåì. Â ñóù-
íîñòè îíà ïðåäñòàâëÿåò ñîáîé îáùåñòâåííûé äîãîâîð îá
óïðàâëåíèè ñòðàíîé â ïåðèîä ïîñëå ðàäèêàëüíûõ ñîöèàëü-
íûõ è ïîëèòè÷åñêèõ èçìåíåíèé, õàðàêòåðíûõ äëÿ ðÿäà ãî-
ñóäàðñòâ Öåíòðàëüíîé è Âîñòî÷íîé Åâðîïû â êîíöå âîñüìè-
äåñÿòûõ ãîäîâ ïðîøëîãî ñòîëåòèÿ. 

Ñîãëàñíî ñò. 4 (1) Êîíñòèòóöèè “Ðåñïóáëèêà Áîëãàðèÿ ÿâëÿåòñÿ ïðàâî-
âûì ãîñóäàðñòâîì ñ óïðàâëåíèåì â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé è çà-
êîíàìè ñòðàíû”.

Àíàëèç ýòîãî òåêñòà ïîêàçûâàåò, ÷òî â íåãî âñòðîåíû îáå ðàçíîâèäíî-
ñòè îäíîãî èç ôóíäàìåíòàëüíûõ ïðèíöèïîâ ñîâðåìåííîé ãîñóäàðñò-
âåííîñòè, à èìåííî ïðàâîâîå ãîñóäàðñòâî è ãîñïîäñòâî ïðàâà. Áåç ñî-
ìíåíèÿ, ýòà ïðîáëåìàòèêà îòëè÷àåòñÿ âñåîáúåìëþùèì è ìíîãîïëàñòî-
âûì õàðàêòåðîì, òðåáóåò óæå â ñàìîì íà÷àëå ÿñíî îïðåäåëèòü ïàðà-
ìåòðû èëè ãðàíèöû èññëåäîâàíèÿ, òàê êàê â ïðîòèâíîì ñëó÷àå ëþáîé
èññëåäîâàòåëü ìîæåò çàòåðÿòüñÿ â ýòîì “ìîðå âîïðîñîâ”. Â äîêòðèíå
îòñóòñòâóåò åäèíñòâî äàæå â ÷èñòî òåðìèíîëîãè÷åñêîì ïëàíå.

Ïðàâîâîå ãîñóäàðñòâî ÿâëÿåòñÿ áîëãàðñêèì ýêâèâàëåíòîì íåìåöêîãî
ïîíÿòèÿ RReecchhttssssttaaaatt, ôðàíöóçñêîãî eettaatt  ddee  ddrrooiitt, òîãäà êàê àíãëèéñêèå
ôîðìóëèðîâêè llaaww  ggoovveerrnneedd  ssttaattee, lleeggaall  ssttaattee îñòàþòñÿ íåÿñíûìè äëÿ
àíãëèéñêèõ è àìåðèêàíñêèõ þðèñòîâ. È íàîáîðîò, åñëè rruullee  ooff  llaaww
èìååò îòíîñèòåëüíîå òî÷íîå ñîäåðæàíèå â ñèñòåìàõ îáùåãî ïðàâà,
òîãäà â ïåðåâîäå íà áîëãàðñêèé - ýòî ãîñïîäñòâî ïðàâà1.

Èç âûøåóïîìÿíóòîãî ìîæíî ñäåëàòü åäèíñòâåííûé âûâîä, äîìèíèðó-
þùèé ïðåäåëüíî ÿñíî äàæå íà îñíîâàíèè ýòèõ êðàòêèõ òåðìèíîëîãè-

1 Åâãåíè Òàí÷åâ, Ââåäåíèå â êîíñòèòóöèîííîå ïðàâî. -Ñ., 2003. - Ñ.308 (áîëã).



162 ÷åñêèõ çàìå÷àíèé. Êàê ïîíÿòèÿ, ïðàâîâîå ãîñóäàðñòâî è ãîñïîäñòâî
ïðàâà, õîòÿ îíè îòëè÷àþòñÿ ïî ñâîåé ñóùíîñòè, ìîìåíòó âîçíèêíîâå-
íèÿ è ïðîñòðàíñòâåííîìó èçìåðåíèþ, îñòàþòñÿ åäèíîîáðàçíûìè ðàç-
íîâèäíîñòÿìè îñíîâîïîëàãàþùåãî ñîâðåìåííîãî êîíñòèòóöèîííîãî
ïðèíöèïà. Âîò ïî÷åìó ñîâåðøåííî ïðàâèëüíî â äîêòðèíå óòâåðæäàåò-
ñÿ, ÷òî “ñ òî÷êè çðåíèÿ ïðàêòè÷åñêèõ ïîñëåäñòâèé òðóäíî ïðîâåñòè
ðàçãðàíè÷åíèå ìåæäó ïðàâîâûì ãîñóäàðñòâîì è ãîñïîäñòâîì ïðàâà”2.

2. Ïî ýòîìó âîïðîñó èìåþòñÿ ìíîãî÷èñëåííûå òåîðåòè÷åñêèå
ðàçðàáîòêè, à òàêæå çàñòóïàåìûå, ðàçäåëÿåìûå èëè îïðî-
âåðãàåìûå êîíöåïöèè. Îäíàêî çàäà÷à íàñòîÿùåãî äîêëàäà -
íå âäàâàòüñÿ â ãëóáîêèé àíàëèç ðàçëè÷íûõ, ÷àñòî ïðîòèâî-
ïîëîæíûõ òåîðåòè÷åñêèõ ïîçèöèé. Äà è ýòî íå ÿâëÿåòñÿ
âîçìîæíûì. Öåëü, ñêîðåå, çàêëþ÷àåòñÿ â òîì, ÷òîáû íà áà-
çå îñíîâíûõ è îáùåïðèíÿòûõ òåîðåòè÷åñêèõ âûêëàäîê ïðî-
ñëåäèòü ðîëü êîíñòèòóöèîííîãî ïðàâîñóäèÿ â ïðàêòè÷åñêîì
ïðîöåññå óòâåðæäåíèÿ óïîìÿíóòîãî ïðèíöèïà â Ðåñïóáëèêå
Áîëãàðèÿ. 

3. Ïðîêëàìàöèÿ êàêîãî-ëèáî ïðèíöèïà â Êîíñòèòóöèè íå ÿâ-
ëÿåòñÿ ïðîáëåìîé. Îòíîñèòåëüíî ëåãêî äîñòèãíóòü åãî ôîð-
ìàëüíîãî çàêðåïëåíèÿ, òî÷íîñòè þðèäè÷åñêîé ôîðìóëèðîâ-
êè è äàæå èçÿùíîñòè ôðàçû. Ãîðàçäî  áîëåå ñëîæíûì, çèã-
çàãîîáðàçíûì, äàæå èíîãäà èñêëþ÷èòåëüíî òðóäíûì, ÿâëÿ-
åòñÿ ïðîöåññ åãî ðåàëüíîãî óòâåðæäåíèÿ â ïîëèòè÷åñêîé è
îáùåñòâåííîé æèçíè, óñòîé÷èâîå è, ÷òî âàæíåå, íåîáðàòè-
ìîå âïèñûâàíèå â ïîâåäåíèå ðàçëè÷íûõ îáùåñòâåííûõ
ñóáúåêòîâ.

Ñ òåîðåòè÷åñêîé òî÷êè çðåíèÿ êàê-áóäòî íåò ñîìíåíèÿ, ÷òî îáå ðàçíî-
âèäíîñòè ìîæíî îáúÿñíèòü, à òàêæå ïîíÿòü îäíó ïîñðåäñòâîì äðóãîé.
Èáî ïðàâîâîå ãîñóäàðñòâî îòëè÷àåòñÿ óïðàâëåíèåì ñîãëàñíî êîíñòèòó-
öèè è çàêîíàì, à ãîñïîäñòâî ïðàâà, ïîíèìàåìîå êàê ñóùíîñòü îáùåñò-
âåííî-ïîëèòè÷åñêîé æèçíè, âîçìîæíî òîëüêî è åäèíñòâåííî â ïðàâî-
âîì ãîñóäàðñòâå.

Ïðèíöèï ïðàâîâîãî ãîñóäàðñòâà äåéñòâóåò, à òàêæå âîçìîæåí òîëüêî
è åäèíñòâåííî â ñî÷åòàíèè èëè, äðóãèìè ñëîâàìè, â êîíòåêñòå äðóãèõ
îñíîâíûõ ïðèíöèïîâ è öåííîñòåé ïðàâîâîé ñèñòåìû, êàê, íàïðèìåð,
ñóâåðåíèòåò íàðîäà, ðàçäåëåíèå âëàñòåé, ïîëèòè÷åñêèé ïëþðàëèçì, ñî-
áëþäåíèå îñíîâíûõ ïðàâ ãðàæäàí è ò.ä.3 Äðóãèìè ñëîâàìè, ïðèíöèï
ïðàâîâîãî ãîñóäàðñòâà íåìûñëèì è íåâîçìîæåí áåç ðåàëüíîãî îñóùå-

2 Ibid, ñ. 309 (áîëã.).
3 Ibid, ñ. 322 (áîëã.).Ë
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ñòâëåíèÿ äðóãèõ ïðèíöèïîâ, è, íàîáîðîò, èõ äåéñòâèòåëüíîå óòâåðæäå-
íèå â îáùåñòâå ÿâëÿåòñÿ åäèíñòâåííî âîçìîæíûì ïóòåì ñòðîèòåëüñò-
âà ãîñóäàðñòâà, êîòîðîå ìîæíî íàçâàòü ïðàâîâûì.

Òàêîå ïîíèìàíèå îáúÿñíÿåò òàêæå ìíîãîîáðàçèå âîçìîæíûõ ïîäõîäîâ
ïðè ðàññìîòðåíèè òåìû, íàõîäÿùåéñÿ ñåãîäíÿ â öåíòðå íàøåé äèñêóñ-
ñèè. Âîçìîæíî, íàïðèìåð, âîïðîñ î ãîñïîäñòâå ïðàâà ïðåëîìèòü ÷åðåç
ïðèçìó ñóäåáíîãî îáæàëîâàíèÿ àäìèíèñòðàòèâíûõ àêòîâ â êà÷åñòâå
ãàðàíòèè çàùèòû ïðàâ è ñâîáîä ãðàæäàí îò âîçìîæíîãî ïðîèçâîëà àä-
ìèíèñòðàöèè. Îäíàêî ìîæíî ðàññìîòðåòü âîïðîñ â áîëåå øèðîêîì
ïëàíå, ñ ó÷åòîì è ÷åðåç ïðèçìó ñóäåáíîé çàùèòû â öåëîì, êîãäà íàðó-
øåíû èëè çàòðîíóòû ïðàâà ðàçëè÷íûõ ïðàâîâûõ ñóáúåêòîâ.

Çàëîæåííàÿ â îñíîâó íàñòîÿùåãî èçëîæåíèÿ ïîçèöèÿ ÿâëÿåòñÿ çíà÷è-
òåëüíî áîëåå óçêîé. Â åå îñíîâå ïðèñóòñòâóåò åäèíñòâåííî âîïðîñ î
ðîëè êîíñòèòóöèîííîãî ïðàâîñóäèÿ è, â ÷àñòíîñòè, êîíñòèòóöèîííîãî
êîíòðîëÿ íàä óòâåðæäåíèåì ãîñïîäñòâà ïðàâà è, â ýòîì ñìûñëå, óò-
âåðæäåíèÿ ïðàâîâîãî ãîñóäàðñòâà.

4. Ñîçäàíèå Êîíñòèòóöèîííîãî Ñóäà â Áîëãàðèè ñòàëî âîç-
ìîæíûì åäâà ïîñëå êðóøåíèÿ òîòàëèòàðíîãî ñòðîÿ â 1989-
1990 ãã. Â Ãëàâå 8 íîâîé Êîíñòèòóöèè ïðåäóñìîòðåíû ïðèí-
öèïû è ìåõàíèçìû ó÷ðåæäåíèÿ è ïîñëåäóþùåãî îáíîâëå-
íèÿ åãî ñîñòàâà, à òàêæå îñíîâíûå ïîëíîìî÷èÿ ýòîãî íåèç-
âåñòíîãî äî ñèõ ïîð ãîñóäàðñòâåííîãî îðãàíà.

Â öåëîì, îí ñëåäóåò åâðîïåéñêîé ìîäåëè êîíñòèòóöèîííîãî ïðàâîñó-
äèÿ, îñóùåñòâëÿÿ ïðåæäå âñåãî ïîñëåäóþùèé (ïîñëå ïðîìóëüãàöèè)
êîíòðîëü çà êîíñòèòóöèîííîñòüþ óòâåðæäåííûõ Íàðîäíûì Ñîáðàíè-
åì çàêîíîâ è äðóãèõ àêòîâ. Ýòî ÿâëÿåòñÿ åãî îñíîâíîé ôóíêöèåé. Âìå-
ñòå ñòåì ñòàòüÿ 149 Êîíñòèòóöèè ïðåäóñìàòðèâàåò òàêæå äðóãèå ôóíê-
öèè, èçíà÷àëüíî òèïè÷íûå äëÿ êîíñòèòóöèîííûõ ñóäîâ ñòàðîãî êîíòè-
íåíòà, ñðåäè êîòîðûõ ñëåäóåò îòìåòèòü åãî ïîëíîìî÷èÿ âûñêàçûâàòü
ñîáñòâåííîå ìíåíèå îòíîñèòåëüíî êîíñòèòóöèîííîñòè ïîëèòè÷åñêèõ
ïàðòèé è îáúåäèíåíèé (ïóíêò 5), ïî ñïîðàì î çàêîííîñòè âûáîðà ïðå-
çèäåíòà è âèöå-ïðåçèäåíòà (ñòàòüÿ 6), äåïóòàòà (ïóíêò 7) è ò.ä. 

5. Òàêèì îáðàçîì, óæå ñôîðìóëèðîâàíû öåëü è îõâàò íàñòîÿ-
ùåãî èçëîæåíèÿ, à òàêæå îïðåäåëèëàñü ïîçèöèÿ ïðè îáñóæ-
äåíèè ïðîáëåì. Â ýòîé ñâÿçè ñ÷èòàþ íåîáõîäèìûì êîììåí-
òèðîâàòü îòäåëüíî è áîëåå ïîäðîáíî òîëüêî îäíî ïîëíîìî-
÷èå Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áîëãàðèÿ, ÿâëÿþ-
ùååñÿ òèïè÷íûì äëÿ íåãî, îäíàêî ñðàâíèòåëüíî ñëàáî èçâå-
ñòíûì â Åâðîïå. Â ýòîì ñìûñëå îíî, âåðîÿòíî, ïðåäñòàâëÿ-
åò áîëåå çíà÷èòåëüíûé èíòåðåñ. 
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164 Ðå÷ü èäåò î êîìïåòåíöèè Êîíñòèòóöèîííîãî Ñóäà, ïîìåùåííîé ñïåöè-
àëüíî íà ïåðâîå ìåñòî (ïóíêò 1) â ñòàòüå 149, à èìåííî çàíèìàòüñÿ â
îáÿçàòåëüíîì ïîðÿäêå òîëêîâàíèåì Êîíñòèòóöèè, ïðè÷åì òîëêîâàíè-
åì, äåéñòâèòåëüíûì äëÿ âñåõ ãîñóäàðñòâåííûõ îðãàíîâ, â ò. ÷. Íàðîä-
íîãî Ñîáðàíèÿ (ïàðëàìåíòà). Ïîäîáíûå ïîëíîìî÷èÿ èìåþò ìåñòî òàê-
æå â äðóãèõ ãîñóäàðñòâàõ, íàïðèìåð â Ðîññèéñêîé Ôåäåðàöèè è Ìîë-
äîâå, à Êîíñòèòóöèîííûå Ñóäû íà Óêðàèíå è â Óçáåêèñòàíå âìåñòå ñ
Êîíñòèòóöèåé, ìîãóò òîëêîâàòü äàæå çàêîíû, ïðèíèìàåìûå ïàðëàìåí-
òîì. Îäíàêî ïðàêòè÷åñêè àíàëîãè÷åñêîå ïîëíîìî÷èå íåèçâåñòíî äëÿ
êîíñòèòóöèîííîãî ïðàâîñóäèÿ Çàïàäíîé Åâðîïû. Äëÿ åãî ïðàâèëüíîãî
ïîíèìàíèÿ íåîáõîäèìî ïðåäâàðèòåëüíî îòâåòèòü íà ñëåäóþùèå âî-
ïðîñû: 1. Êàêîâà ñóùíîñòü ýòîãî ïîëíîìî÷èÿ Êîíñòèòóöèîííîãî Ñó-
äà? è 2. Êàêèå ôóíêöèè âîçëàãàþò íà òîëêîâàíèå?

6. Òîëêîâàíèå, ïðåäóñìàòðèâàåìîå â ïóíêòå 1 ñòàòüè 149 (1)
Êîíñòèòóöèè Ðåñïóáëèêè Áîëãàðèè, ÿâëÿåòñÿ àáñòðàêòíûì
èëè íîðìàòèâíûì, íå èìåþùèì ñâÿçè ñ îïðåäåëåííûì êîí-
êðåòíûì êîíñòèòóöèîííî-ïðàâîâûì ñïîðîì. Åãî òâîð÷åñ-
êèé õàðàêòåð íåîñïîðèì è â ñóùíîñòè ïðåäñòàâëÿåò ñîáîé
âòîðè÷íûé (ââèäó íåîòäåëèìîñòè îò ðàñïîðÿæåíèÿ Êîíñòè-
òóöèè) èñòî÷íèê êîíñòèòóöèîííîãî ïðàâà4.

Ïîâîäîì äëÿ àáñòðàêòíîãî òîëêîâàíèÿ âñåãäà ÿâëÿåòñÿ êîíêðåòíîå
òðåáîâàíèå íàäåëåííûõ ïðàâàìè ñóáúåêòîâ Êîíñòèòóöèè. Èíèöèàòèâà
ìîæåò èñõîäèòü îò íå ìåíåå ïÿòîé ÷àñòè íàðîäíûõ ïðåäñòàâèòåëåé,
Ñîâåòà Ìèíèñòðîâ, Âåðõîâíîãî Êàññàöèîííîãî Ñóäà, Âåðõîâíîãî Àä-
ìèíèñòðàòèâíîãî Ñóäà, à òàêæå îò Ãëàâíîãî ïðîêóðîðà. Îáû÷íî â òðå-
áîâàíèè îáîñíîâûâàåòñÿ íåîáõîäèìîñòü âûÿñíåíèÿ îïðåäåëåííîé
ïðàâîâîé ïðîáëåìû, âîçíèêàþùåé ââèäó íåÿñíîñòè èëè äâóñìûñëèÿ
êîíñòèòóöèîííîé íîðìû. ×àùå âñåãî òðåáîâàíèå îáîñíîâàíî òàêæå
èíòåðåñîì ê òîëêîâàíèþ, îñíîâûâàþùåìñÿ èíîãäà íà ðàçëè÷èè â èí-
òåðïðåòàöèè ñîîòâåòñòâóþùåãî ïîëîæåíèÿ Êîíñòèòóöèè. Êðîìå òîãî,
íåîáõîäèìî ñîáëþäàòü ñîîòíîñèìîñòü òðåáîâàíèÿ ê êîíñòèòóöèîííîé
íîðìå, òîëêîâàíèå êîòîðîé çàùèùàåòñÿ ââèäó îòñóòñòâèÿ ÿñíîñòè.

Êîíñòèòóöèîííûé Ñóä îïðåäåëÿåò íîðìàòèâíîå èëè àáñòðàêòíîå òîëêî-
âàíèå â õîäå ñàìîñòîÿòåëüíîãî ïðîèçâîäñòâà, ïðîòåêàþùåãî â äâóõ ôà-
çàõ: ïî äîïóñòèìîñòè, êîãäà îïðåäåëÿþòñÿ òàêæå çàèíòåðåñîâàííûå ñòî-
ðîíû, îò êîòîðûõ îæèäàþò ìíåíèÿ ïî òðåáîâàíèþ, è ïî ñóùåñòâó, êîã-
äà íà îñíîâàíèè ñîáðàííûõ ïî äåëó äîêàçàòåëüñòâ ñóä îïðåäåëÿåò îáÿ-
çàòåëüíîå äëÿ âñåõ òîëêîâàíèå ñîãëàñíî äèñïîçèöèè ñâîåãî ðåøåíèÿ.

4 Íåíî Íåíîâñêè Êîíñòèòóöèÿ Ðåñïóáëèêè Áîëãàðèÿ ñ àííîòàöèÿìè òîëêîâàíèé
Êîíñòèòóöèîííîãî Ñóäà. - Ñ., 2001. - Ñ. 8. Ñì. òàêæå: Æèâêî Ñòàëåâ Ïðîáëåìû
Êîíñòèòóöèè è êîíñòèòóöèîííîãî ïðàâîñóäèÿ. - Ñ., 2002. - Ñ.154 (áîëã).Ë
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ÈÂ òåîðèè èçâåñòíû è íå ïîäëåæàò ñîìíåíèþ äâà îáùåïðèíÿòûõ óò-
âåðæäåíèÿ. Âî-ïåðâûõ, îá îáðàòíîé ñèëå òîëêóåìîãî àêòà â ñìûñëå,
÷òîáû òîëêóåìîå ðàñïîðÿæåíèå èìåëî ñîäåðæàùèéñÿ â ðåøåíèè Êîí-
ñòèòóöèîííîãî Ñóäà íîðìàòèâíûé ñìûñë óæå ñ ìîìåíòà ñâîåãî âîç-
íèêíîâåíèÿ.  È, âî-âòîðûõ, ÷òî ìåæäó îáîèìè àêòàìè – òîëêóåìûì
(ñîîòâåòñòâóþùåãî ðàñïîðÿæåíèÿ, åãî ÷àñòè èëè êîìïëåêñà íåñêîëü-
êèõ ðàñïîðÿæåíèé Êîíñòèòóöèè) è òîëêóþùèì (ñîîòâåòñòâóþùåå ðå-
øåíèå Êîíñòèòóöèîííîãî Ñóäà) ñóùåñòâóåò îïðåäåëåííîå îòíîøåíèå
è âçàèìîñâÿçü. Îäèí èç íèõ ÿâëÿåòñÿ ïåðâè÷íûì è, â ýòîì ñìûñëå,
ïðåäïîñûëêîé äëÿ âûäà÷è äðóãîãî àêòà ñ òîëêîâàíèåì, èìåþùåãî âñå-
ãäà âòîðè÷íûé õàðàêòåð. Îäíàêî ïîñëå åãî âûäà÷è Êîíñòèòóöèîííûì
Ñóäîì îí îáðàçóåò âìåñòå ñ ïåðâè÷íûì àêòîì íîðìàòèâíîå åäèíñòâî
èëè, îáðàçíî ãîâîðÿ, “òîëêóþùèé àêò ñëèâàåòñÿ ñ òîëêóåìûì”5. Ïåð-
âè÷íûé àêò óæå íåëüçÿ áîëåå ïðèìåíÿòü ïî ñïîñîáó, îòëè÷àþùåìóñÿ
îò óñòàíîâëåííîãî ðåøåíèåì Êîíñòèòóöèîííîãî Ñóäà. 

7. Ñêàçàííîå äî ñèõ ïîð ïîçâîëÿåò ñôîðìóëèðîâàòü, õîòÿ è
êîðîòêî, ôóíêöèè, êîòîðûå òåîðèÿ ñâÿçûâàåò ñ ðàññìàòðè-
âàåìûì ïîëíîìî÷èåì Êîíñòèòóöèîííîãî Ñóäà íà òîëêîâà-
íèå Êîíñòèòóöèè. Â êà÷åñòâå îñíîâíîé ôóíêöèè ïîä÷åðêè-
âàåòñÿ ñîäåéñòâèå Êîíñòèòóöèîííîìó Ñóäó ïîñðåäñòâîì
òîëêîâàíèÿ êîíñòèòóöèîííûõ ðàñïîðÿæåíèé â öåëÿõ ñîçäà-
íèÿ ÿñíîé, áåç ïðîòèâîðå÷èé, èñ÷åðïûâàþùåé ñèñòåìû
êîíñòèòóöèîííûõ íîðì. Â ýòîì ñìûñëå òîëêîâàíèå íåïî-
ñðåäñòâåííî ñâÿçàíî ñ ýôôåêòèâíîñòüþ Îñíîâíîãî Çàêî-
íà6. Ââèäó òîãî, ÷òî Êîíñòèòóöèÿ ÿâëÿåòñÿ æèâûì, äåéñòâó-
þùèì ïðàâîì, èìååò ïðÿìîå è íåïîñðåäñòâåííîå äåéñòâèå,
ñòîèò íà âåðøèíå ïèðàìèäû íîðìàòèâíûõ àêòîâ, òàêàÿ
ôóíêöèÿ èìååò îñîáîå çíà÷åíèå äëÿ ïðàâîâîé ñèñòåìû â
öåëîì. Âòîðóþ ôóíêöèþ, ñîãëàñíî îáùåïðèíÿòîìó ìíåíèþ
â äîêòðèíå, ìîæíî îïðåäåëèòü êàê ïðåâåíòèâíóþ, ïðè ýòîì
ñâÿçàííóþ è ïðàêòè÷åñêè íåîòäåëèìóþ îò ïåðâîé. Ïîñðåä-
ñòâîì âûÿñíåíèÿ òî÷íîãî ñìûñëà êîíñòèòóöèîííûõ ðàñïî-
ðÿæåíèé è ïîñòðîåíèÿ  ñòðîéíîé è áåç ïðîòèâîðå÷èé ñèñ-
òåìû íîðìàòèâíûõ àêòîâ â ñâÿçè ñ Êîíñòèòóöèåé, òîëêîâà-
íèå ñïîñîáñòâóåò ïðåäóïðåæäåíèþ ïðèìåíåíèÿ ñàíêöèé
ñîãëàñíî ïîëíîìî÷èÿì Êîíñòèòóöèîííîãî Ñóäà, â ÷àñòíîñ-
òè, îáúÿâëåíèå äàííîãî çàêîíà íåêîíñòèòóöèîííûì.

8. Ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áîëãàðèÿ
ïîêàçûâàåò, ÷òî òîëêîâàòåëüíûå ðåøåíèÿ ñîñòàâëÿþò ïî÷òè
÷åòâåðòü îáùåãî ÷èñëà àêòîâ ñóäà – ôàêò, êîòîðûé ñàì ïî

5 Æèâêî Ñòàëåâ öèò. Ñî÷., ñ. 153 (áîëã.).
6 Ibid, ñ. 155 (áîëã.).



166 ñåáå â äîñòàòî÷íîé ñòåïåíè ñâèäåòåëüñòâóåò îá îãðîìíîì
ïðàêòè÷åñêîì çíà÷åíèè ýòîãî ïîëíîìî÷èÿ. Ïðè ýòîì îáúåê-
òîì àíàëèçà áûâàþò êàê áîëåå îáùèå êîíñòèòóöèîííûå
íîðìû, ñîäåðæàùèå ïîëîæåíèÿ ïðèíöèïû7 , à òàêæå äðóãèå
ðàñïîðÿæåíèÿ Îñíîâíîãî Çàêîíà.8 Âî âñåõ ñëó÷àÿõ, îäíàêî,
èñõîäÿ èç äâóõ ñôîðìóëèðîâàííûõ âûøå ôóíêöèé òîëêîâà-
íèÿ, ìîæíî îáîáùèòü, ÷òî ïðàêòèêà Êîíñòèòóöèîííîãî Ñó-
äà Ðåñïóáëèêè Áîëãàðèÿ â ñâÿçè ñ åãî ïîëíîìî÷èÿìè ïî
ïóíêòó 1 ñòàòüè 149 Êîíñòèòóöèè èãðàåò èñêëþ÷èòåëüíî
âàæíóþ ðîëü, ñ îäíîé ñòîðîíû, â ôîðìèðîâàíèè è óòâåðæ-
äåíèè âåðõîâåíñòâà Îñíîâíîãî Çàêîíà, è, ñ äðóãîé, ñîäåé-
ñòâóåò çàùèòå è îáåñïå÷èâàåò ñîáëþäåíèå îñíîâíûõ ïðàâ è
ñâîáîä ãðàæäàí.

9. Æåëàþ çàêîí÷èòü íàñòîÿùèé äîêëàä ïîÿñíåíèåì â ñîîòâåò-
ñòâèè ñ ìîèì îáÿçàòåëüñòâîì â îòíîøåíèè ó÷àñòíèêîâ äèñ-
êóññèè. Âåðîÿòíî, ôîðìóëèðîâêà îðãàíèçàòîðàìè êîíôå-
ðåíöèè ðàáî÷åãî çàãëàâèÿ, âîñïðèíÿòîå òàêæå ìíîþ â íà-
ñòîÿùåì äîêëàäå, ïîðîäèëî îæèäàíèå ìàñøòàáíîñòè ðàçðà-
áîòêè è åå ôîêóñèðîâàíèå íà êîíêðåòíûé àíàëèç îòäåëü-
íûõ ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áîëãà-
ðèÿ. Îäíàêî, ïî ìîåé îöåíêå, âî-ïåðâûõ, ýòî íåâîçìîæíî ñ
ó÷åòîì îáúåìà ðàçðàáîòêè, è, âî-âòîðûõ, ÷òî íå èìååò ïðàê-
òè÷åñêîãî ðåøåíèÿ ïî ñëåäóþùèì ñîîáðàæåíèÿì. Ïî ìîå-
ìó ìíåíèþ, îñíîâíàÿ ôóíêöèÿ ëþáîãî êîíñòèòóöèîííîãî
ñóäà, â ÷àñòíîñòè Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áîë-
ãàðèÿ, – ýòî áûòü ñâîåîáðàçíûì õðàíèòåëåì Êîíñòèòóöèè.
Íåçàâèñèìî îò òîãî, êàêîå èç êîíêðåòíî óêàçàííûõ ïîëíî-
ìî÷èé ñóäà áóäåò ïðåäìåòîì îáñóæäåíèÿ, âûâîä âñåãäà áó-
äåò òîëüêî îäíèì. Âîò ïî÷åìó è êîãäà îáúÿâëÿåò íåêîíñòè-
òóöèîííûì äàííûé çàêîí èëè äðóãîé àêò ïàðëàìåíòà, è êîã-
äà òîëêóåò Îñíîâíîé Çàêîí, è êîãäà ðàññìàòðèâàåò âîïðîñ
î ñîîòâåòñòâèè äàííîé ïîëèòè÷åñêîé ïàðòèè Êîíñòèòóöèè,
è êîãäà îöåíèâàåò çàêîííîñòü âûáîðà íàðîäíûõ äåïóòàòîâ,
ïðåçèäåíòà è âèöå-ïðåçèäåíòà, ò.å. â ëþáîì ñëó÷àå Êîíñòè-

7 Ííàïðèìåð: Ðåøåíèå ¹ 9 îò 2000 ã., Äåðæàâíûé âåñòíèê 80/2000 ã. â ñâÿçè ñî ñò. 2 (1)
Êîíñòèòóöèè; Ðåøåíèå ¹ 7 îò 1992 ã., Äåðæàâíûé âåñòíèê 56/1992 ã. â ñâÿçè ñî ñò. 5 (4);
Ðåøåíèå ¹ 14 îò 1992 ã., Äåðæàâíûé âåñòíèê 93/1992 ã. â ñâÿçè ñî ñò. 6 (2) è ìíîãèå
äðóãèå (áîëã.).  

8 Ííàïðèìåð: Ðåøåíèå ¹ 18 îò 1993 ã., Äåðæàâíûé âåñòíèê 01/1994 ã. â ñâÿçè ñî ñò. 117 (3)
Êîíñòèòóöèè; Ðåøåíèå ¹ 10 îò 1998 ã., Äåðæàâíûé âåñòíèê 52/1998 ã. â ñâÿçè ñî ñò. 119
(1); Ðåøåíèå ¹ 21 îò 1995 ã., Äåðæàâíûé âåñòíèê 99/1995 â ñâÿçè ñî ñò. 120 (2) è ìíîãèå
äðóãèå. Êðîìå êàê ñâîåâðåìåííî â Äåðæàâíîì âåñòíèêå, åæåãîäíî âñå ðåøåíèÿ è
îïðåäåëåíèÿ Êîíñòèòóöèîííîãî Ñóäà ïóáëèêóþò â îòäåëüíîì ñáîðíèêå: Ðåøåíèÿ è
îïðåäåëåíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áîëãàðèÿ, èçä. “Ìàðèí Äðèíîâ” (ñ
óêàçàíèåì ñîîòâåòñòâóþùåãî ãîäà) (áîëã.).Ë
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òóöèîííûé Ñóä ñîäåéñòâóåò è îáåñïå÷èâàåò âåðõîâíóþ
âëàñòü çàêîíà, óòâåðæäàåò öåííîñòè äåìîêðàòèè, õàðàêòåð-
íûå äëÿ ñîâðåìåííûõ ïðàâîâûõ ãîñóäàðñòâ, ê êðóãó êîòî-
ðûõ Ðåñïóáëèêà Áîëãàðèÿ ñòðåìèòñÿ ïðèîáùèòüñÿ. Â ýòîì
ñìûñëå, ìíîþ èçáðàí ïîäõîä, ðàññìàòðèâàþùèé áîëåå ïî-
äðîáíî âñåãî ëèøü îäèí íåáîëüøîé ñåãìåíò äåÿòåëüíîñòè
êîíñòèòóöèîííîé þðèñäèêöèè â íàøåé ñòðàíå, à èìåííî
ïîëíîìî÷èÿ Êîíñòèòóöèîííîãî Ñóäà äàâàòü òîëêîâàíèå
Êîíñòèòóöèè. Âûáîð îñíîâûâàëñÿ íà ïîíèìàíèè, ÷òî òàêîå
ïîëíîìî÷èå ìåíåå èçâåñòíî â äðóãèõ ãîñóäàðñòâàõ, è èìåí-
íî ïîòîìó ìîæåò âûçâàòü îïðåäåëåííûé èíòåðåñ ó äðóãèõ
ó÷àñòíèêîâ, êîòîðûì åäèíñòâåííî ïðèíàäëåæèò ïðàâî
îöåíêè ñïðàâåäëèâîñòè ïîäîáíîãî ñóæäåíèÿ.       

SUMMARY

According to Art. 4, paragraph 1 of the Constitution “The Republic of
Bulgaria is a law-ruled state. It is ruled by the Constitution and the laws
of the country.”

The analysis of this text shows that it incorporates the two modifications
of one of the fundamental principles of the contemporary state system –
the law-ruled state and the rule of law. A law-ruled state is the state which
is ruled by its Constitution and laws, and the rule of law. It is thought as
the core of social and political life, and is possible only and solely in a law-
ruled state. 

The objective set in the paper is to follow the role of constitutional justice
in the practical process of establishing this principle in the Republic of
Bulgaria.

The standpoint, underlying the presentation, is narrowed. It deals only with
the issue of the competence of the Constitutional Court of the Republic of
Bulgaria to give binding interpretation of the Constitution, which is bind-
ing for all state bodies, the National Assembly inclusive.

The paper consecutively gives answers to the following questions: 1. What
is the essence of this competence of the Constitutional Court and 2. What
functions are being assigned to the interpretation?

The interpretation provided for in Art. 149, paragraph 1, item 1 of the
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Constitution of the Republic of Bulgaria is either abstract or normative. It
is not related to a given, specific constitutional law dispute. Its creative
character is undisputable and in essence it represents a secondary source
of constitutional law, because it is inseparable from the constitutional pro-
vision.

It is stated that the practice of the Constitutional Court of the Republic of
Bulgaria plays an exceptionally important role for the formation and estab-
lishment of the primacy of the organic law on the one hand, and on the
other - assists the protection and guarantees the observance of the citizens’
fundamental rights and freedoms. 
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THE ROLE OF THE POLISH
CONSTITUTIONAL TRIBUNAL IN THE

PROCESS OF POLITICAL 
TRANSFORMATIONS AND DURING 

THE PRE-ACCESSION PERIOD

JERZY STEPIEN
Justice of the Constitutional Tribunal of Poland

Theses

I The Constitutional Tribunal of Poland was established by an act of par-
liament in 1985. It started to operate in the very next year in 1986. Its his-
tory can be divided into few different periods.  

The first period was between 1986 and the date of amendment of the so-
called “Stalinist” constitution in December 1989.  The amendment was pos-
sible because of certain political transformations, which were initiated by
the so-called “Round Table talks” and the public elections of 4 June 1989. 

The amendments made to the Constitution in 1989 aimed to clean it from
all that embellishments which were so typical for the language of the past
political era. However, the most important thing was to provide, in a new
article 1, that “the Republic of Poland was a democratic state ruled by law
and implementing the principles of social justice.” 

The end of this first period in the history of the Tribunal coincided with a
partial change in its composition.  The newly elected Sejm (with democra-
tic opposition in the House) appointed new members of the Tribunal.  The
fact that one half of the members were replaced, had a great impact on the
dynamics of that institution. 

The second period lasted until the present Constitution was adopted and
came into force on 17 October 1997. 

Finally, the last chapter of the Tribunal’s history begins when a crucial
principal (which was under a two-year vacatio legis) has finally came into
force on 17 October 1999, that all judgments of the Tribunal are final and
cannot be overruled by the Sejm.  Previously, at least in principle, all
judgments of the Tribunal were subject to approval by the Sejm. 
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With that change in the legal system, the Tribunal’s status and authority
has been sanctioned. 

II It was evident from the very fist judgment by the Tribunal on 28 May
1986 (even though all the judges were elected at that time by the Sejm,
which was entirely controlled by the Communist) that nobody wanted to
play the role of an obedient and passive “proof-reader” who just corrects
errors in legislation.  

When ruling in that first case (on a rather trivial matter relating to a reg-
ulation of the Council of Ministers), the distinction between a statute and
regulation (or, as you wish, between the primary and secondary legislation)
was established and a ban on passing laws with retroactive effect was
introduced. 

That first judgment set the standard of thinking that continues to prevail
throughout all judgments from the Tribunal.  Please note, that at the time
such principle as, for instance, no retroactive effect of law was not express-
ly stated in the Constitution.  

It is understood, however, that at that time those principles derived from
“the basic, extraconstitutional principles of the legal order.” 

The ruling also referred to the principle of equality.  And while no clear
concept of equality was formulated on that occasion, it was indicated that
such principle might play a key role in future judgments of the Tribunal. 

During the first period in the Tribunal’s history, that is until the first fun-
damental political changes in 1989, the Constitutional Tribunal decided on
30 cases.  However, it happened only one time that the Tribunal refused
to confirm that an act of parliament subject to the proceedings was not in
line with the Constitution.  To say the least, that judgment caused a lot of
consternation among all public authorities.

III The second period appears as an era of a constitutional deficit.  That
is why that laconic declaration of a “democratic State ruled by law and
implementing the principles of social justice”, introduced in article 1 of the
Constitution in December 1989, was so full of substance.  

The Tribunal began to derive a series of further doctrinal rulings from that
declaration.  In particular such fundamental principles as the principle of
safeguarding the citizens’ confidence in the State and in the laws enacted
by it, the principle that law should be clear, as well as the principle of
equality (as discussed before). 
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Further important principles that originate from article 1 include the right
to trial, the protection of rights that have been lawfully acquired or the
principle of proportionality which sets the limits of permissible interference
by the State in the rights of an individual. 

However, as far as constitutional provisions were concerned, none of those
principles were expressly included. Instead, as it is admitted today, they
were “uncovered” or “decrypted” from the principle of the “State ruled by
law”.  One must admit that such exercise breaks the limits of the so-called
“pure legal interpretation.” 

The intensity of social and economic changes taking place during the first
decade in the Tribunal history, compelled the Tribunal to ensure at least
minimal stability for citizens as taxpayers.  In doing so, the Tribunal ruled,
based on the principle of a democratic State ruled by law, on the principle
of protecting rights which are being exercised or a principle that taxes can-
not be changed during any tax period.  Also, stronger emphasis was put
on a need for the legislator to observe suitable vacatio legis. 

During that period, certain standards regarding the very proceedings
before the Tribunal began to take shape. 

The Tribunal accepted certain self-limitation rules.  For example, it has
ruled on a principle that acts of parliament can be assumed to be in line
with the Constitution or on the principle whereby the Tribunal refrains
from giving decisions on the purpose or rationale of specific social, eco-
nomic or political matters. Those two fundamental rules contributed to
development of certain standards of ruling.

IV In addition, in the second period of the Tribunal’s history, the intense
works on the new Polish Constitution were carried out. It is therefore
understandable that draftsmen of various drafts of the Constitution carried
out outside the Parliament (in the end 7 drafts of the Constitution were put
forward for consideration by the Parliamentary Constitutional Committee)
needed to take into account the operation of the Tribunal.  It is quite sig-
nificant that only one of those drafts refused to recognise the need of the
Tribunal in the future.  All other drafts envisaged the institution as such,
as well as that all its judgments be final.   

The final and binding effect of all Tribunal’s judgments is believed to stem
directly from the concept of three independent and separate branches of
government or – as it is more commonly believed today – from the divi-
sion of power in general. 
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At the same time, increasing support was given to the view that under the
new Constitution, the Tribunal should be deprived of a right to interpret
the law.  Such power was effectively passed on to the Tribunal when the
State Council was dismissed in 1989 and replaced by the office of
President.

However, the most important thing was that the jurisprudence of the
Constitutional Tribunal was a very important and vital point of reference
for the new Constitution.  Various principles developed in the past from
that one article about the “State governed by law” have been taken into
consideration during the works of the Constitutional Committee.  This
applies in particular to the concept of limits of the right to trial, the basis
and scope of the principle of equality and, most of all, the principle of pro-
portionality, which principles are now all included in the today’s
Constitution.  The rule that every legal case needs to be heard by the
courts of two instances has also been ratified in the Constitution. 

However, it is recognised, that even if certain principles (established by the
Tribunal prior to the enactment of the new Constitution) failed to be
expressly provided for in the Constitution, it didn’t mean that they were
no longer applicable.

On the contrary, the Tribunal has stressed on many occasions that all of
its judgments based on the principle of the “State governed by law” remain
valid even after the new Constitution came into force. 

The rulings from the Tribunal have been either expressly translated into
new provisions in the Constitution or – if not – remain valid because of
the established tradition in adjudication. 

V No revolution has occurred in the spirit of judgments from the Tribunal
or the way the Tribunal operates after the new Constitution was passed in
1997, except that the Tribunal has lost for good its power to provide the
general interpretation for acts of parliament.   

However, its position has only been reinforced.  This was mainly due to
the following factors:  first, the introduction of the so-called constitutional
appeal (something unheard of in the Polish legal and political system
before), and secondly (and this must be viewed as a significant change in
the quality of the system) the introduction of the principle that all judg-
ments of the Tribunal are final and cannot be overruled. 

Although the latter has occurred only two years after the new
Constitution came into force, it is undisputable today that from that
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moment in time the Tribunal’s influence on legislation in Poland has
been much stronger. 

VI The matters of European law have been addressed in the judgements of
the Constitutional Tribunal since the beginning of the 90’s.  That was due
to the rule (first, recognised by the mere constitutional practice and later
by the terms of the new Constitution) that all ratified international agree-
ments were applicable to the domestic legal system without any need for
their further implementation.   

Of course, the fact that Poland acceded to the Council of Europe in 1993
and it signed the Association Agreement with the European Union in 1992
have also been significant. 

However, during the pre-accession period, when examining, for exam-
ple, a case regarding the position of the Polish National Bank as a cen-
tral bank, the principle of a “friendly approach to the process of
European integration and cooperation between the States” originated
from the preamble to the Constitution and from the Founding Treaty on
European Union. 

One of the cases which (although applicable only to the domestic
affairs) would have had a major consequence for the process of Poland’s
integration with the European Union, was the judgment from the
Tribunal that the Act on National Referendum was in line with the
Constitution. That allowed to hold referendum in Poland on Polish
membership in the EU.

However, certain fundamental problems following Poland’s accession to
the EU are still ahead of us.  Just to list a few out of those numerous cases
filed with the Tribunal it would be: the electoral law to the European
Parliament, the participation of EU citizens in the Polish self-government
elections, or – the case which is still pending, following the application
from a group of members of Polish Parliament -  Poland’s accession to the
EU in the first place.

VII The question on the relationship between the EU legislation and the
domestic law will soon become critical.  However, the supremacy of EU
legislation seems not to raise any major doubts.  

On the other hand, it might occur to be difficult to determine the rela-
tionship between the EU law and the Polish Constitution, the problem,
which, however, is beyond the scope of this talk.
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And here there is a last minute news: on 31st May, two weeks before the
elections to the European Parliament, the Constitutional Tribunal has
ruled, that the Polish election law, which gives to the non-Polish citizens
of the European Union a right to vote and a right to stand in election to
the European Parliament is not in conflict with the Polish Constitution. 

ÐÅÇÞÌÅ

Êîíñòèòóöèîííûé Òðèáóíàë Ðåñïóáëèêè Ïîëüøà áûë ó÷ðåæäåí àêòîì
Ïàðëàìåíòà â 1985 ãîäó. Èñòîðèþ åãî ñóùåñòâîâàíèÿ ìîæíî ðàçäåëèòü
íà íåñêîëüêî ðàçëè÷íûõ ïåðèîäîâ. Ïåðâûé ïåðèîä äëèëñÿ ñ 1986 ãîäà
äî äàòû âíåñåíèÿ ïîïðàâîê â òàê íàçûâàåìóþ “Ñòàëèíèñòñêóþ” Êîí-
ñòèòóöèþ â 1989 ãîäó, âòîðîé ïåðèîä äëèëñÿ äî ïðèíÿòèÿ è âñòóïëåíèÿ
íàñòîÿùåé Êîíñòèòóöèè â ñèëó 17 îêòÿáðÿ 1997 ãîäà è, íàêîíåö, ïî-
ñëåäíÿÿ ãëàâà èñòîðèè Òðèáóíàëà íà÷àëàñü 17 îêòÿáðÿ 1997 ãîäà ñ ìî-
ìåíòà âñòóïëåíèÿ â ñèëó ïîïðàâîê, â ñîîòâåòñòâèè ñ êîòîðûìè âñå ðå-
øåíèÿ Òðèáóíàëà ÿâëÿþòñÿ îêîí÷àòåëüíûìè è íå ìîãóò áûòü èçìåíå-
íû Ñåéìîì. Äî ýòîãî, ïî êðàéíåé ìåðå â ïðèíöèïå, âñå ðåøåíèÿ Òðè-
áóíàëà äîëæíû áûëè ïîëó÷èòü îäîáðåíèå Ñåéìà.

Â òå÷åíèå ïåðâîãî ïåðèîäà ñâîåé èñòîðèè Êîíñòèòóöèîííûé Òðèáóíàë
âûíåñ ðåøåíèÿ ïî 30 äåëàì. Òåì íå ìåíåå òîëüêî â îäíîì ñëó÷àå Òðè-
áóíàë îòêàçàëñÿ ïîäòâåðäèòü, ÷òî àêò Ïàðëàìåíòà, ñ òî÷êè çðåíèÿ ïðî-
öåäóðû ïðèíÿòèÿ, íå ñîîòâåòñòâóåò Êîíñòèòóöèè. 

Èíòåíñèâíîñòü ñîöèàëüíûõ è ýêîíîìè÷åñêèõ ïåðåìåí, èìåâøèõ ìåñ-
òî â ïåðâîì äåñÿòèëåòèè èñòîðèè Òðèáóíàëà, âûíóäèëà Òðèáóíàë îáåñ-
ïå÷èòü ïî êðàéíåé ìåðå ìèíèìàëüíóþ ñòàáèëüíîñòü äëÿ ãðàæäàí êàê
íàëîãîïëàòåëüùèêîâ. Äëÿ îñóùåñòâëåíèÿ âûøåóêàçàííîãî, Òðèáóíàë
äåéñòâîâàë, îïèðàÿñü íà ïðèíöèï äåìîêðàòè÷åñêîãî ïðàâîâîãî ãîñó-
äàðñòâà, ïðèíöèï çàùèòû ïðàâ ÷åëîâåêà èëè ïðèíöèï, â ñîîòâåòñòâèè
ñ êîòîðûì íàëîãè íå ìîãóò áûòü èçìåíåíû â òå÷åíèå ëþáîãî íàëîãî-
âîãî ïåðèîäà. 

Â òå÷åíèå âòîðîãî ïåðèîäà èñòîðèè Òðèáóíàëà ïðîâîäèëèñü èíòåíñèâ-
íûå ðàáîòû ïî ðàçðàáîòêå Ïîëüñêîé Êîíñòèòóöèè è âïîëíå îáúÿñíè-
ìî, ÷òî ðàçðàáîò÷èêè ðàçëè÷íûõ ïðîåêòîâ Êîíñòèòóöèè ïðèíèìàëè âî
âíèìàíèå íàêîïëåííóþ ïðàêòèêó Òðèáóíàëà. Íåîáõîäèìî ïîä÷åðê-
íóòü, ÷òî òîëüêî îäèí èç âûøåïðåäñòàâëåííûõ ïðîåêòîâ îòêàçàëñÿ
ïðèçíàòü íåîáõîäèìîñòü Òðèáóíàëà â áóäóùåì. Âñå îñòàëüíûå ïðîåê-
òû ïðåäóñìàòðèâàëè ó÷ðåæäåíèå äàííîãî èíñòèòóòà, à òàêæå ïðåäóñ-
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ìàòðèâàëè ïîëîæåíèÿ, ñîãëàñíî êîòîðûì ðåøåíèÿ Òðèáóíàëà íîñèëè
îêîí÷àòåëüíûé õàðàêòåð. 

Îêîí÷àòåëüíûé è îáÿçàòåëüíûé õàðàêòåð âñåõ ðåøåíèé Òðèáóíàëà
ïðÿìî âûòåêàåò èç êîíöåïöèè ñóùåñòâîâàíèÿ òðåõ íåçàâèñèìûõ âåò-
âåé âëàñòè èëè, ãîâîðÿ  èíûìè ñëîâàìè, èç êîíöåïöèè ðàçäåëåíèÿ âëà-
ñòåé âîîáùå.

Íèêàêèõ ðåâîëþöèîííûõ èçìåíåíèé íå ïðîèçîøëî íè â äóõå ðåøåíèé
Òðèáóíàëà, íè â åãî äåÿòåëüíîñòè ïîñëå ïðèíÿòèÿ íîâîé Êîíñòèòóöèè
â 1997 ãîäó, çà èñêëþ÷åíèåì òîãî, ÷òî Òðèáóíàë îêîí÷àòåëüíî ïîòåðÿë
ïîëíîìî÷èå îñóùåñòâëÿòü îáùåå òîëêîâàíèå àêòîâ ïàðëàìåíòà.

Ñíà÷àëà ïðàêòèêà Êîíñòèòóöèîííîãî Òðèáóíàëà, à äàëåå è ïîëîæåíèÿ
íîâîé Êîíñòèòóöèè óñòàíîâèëè, ÷òî ðàòèôèöèðîâàííûå ìåæäóíàðîä-
íûå äîãîâîðû ïðèìåíÿþòñÿ íàöèîíàëüíîé ïðàâîâîé ñèñòåìîé áåç êà-
êîé-ëèáî íåîáõîäèìîñòè èõ ïîñëåäóþùåé èìïëåìåíòàöèè.

Õîòÿ ñî âñòóïëåíèåì Ïîëüøè â Åâðîïåéñêèé ñîþç âñå áîëüøóþ ñåðü-
åçíîñòü ïðèîáðåòàþò âîïðîñû ñîîòíîøåíèÿ íàöèîíàëüíîãî è åâðîïåé-
ñêîãî ïðàâà, òåì íå ìåíåå âåðõîâåíñòâî ïðàâà Åâðîïåéñêîãî ñîþçà,
êàæåòñÿ, ïðàêòè÷åñêè íå îñïàðèâàåòñÿ.

175

IN
T
E
R
N

A
T
IO

N
A
L 

A
LM

A
N

A
C
H

. 
C
O

N
ST

IT
U

T
IO

N
A
L 

JU
ST

IC
E
 I

N
 T

H
E
 N

E
W

 M
IL

LE
N

N
IU

M



THE PRINCIPLE OF THE RULE OF LAW 
IN THE PRACTICE OF CONSTITUTIONAL

COURT OF THE REPUBLIC OF MACEDONIA

LILLIANA INGILITSOVA-RISTOVA
President of the Constitutional Court 

of Republic of Macedonia

Ladies and Gentlemen;

The Constitutional Court of the Republic of Macedonia has been func-
tioning for 40 years. The first Constitutional Court as an independent insti-
tution that controls the constitutionality of laws was included in the
Constitution of the country in 1963. However due to the well known situ-
ation after the catastrophic earthquake in Skopje in July 1963 it began
functioning in February 1964. With almost identical form, this institution
was also included in the 1974 Constitution. When the Republic of
Macedonia became an independent and sovereign country, the
Constitution of the Republic of Macedonia was adopted in November 1991
and the Constitutional Court and its competences were defined in its IV
chapter. 

As a result of this development, the Republic of Macedonia has had many
decades of experience in the development of the constitutional judiciary
which is not the case with most of the countries in Central and Eastern
Europe. The model of the constitutional judiciary in Macedonia follows the
theory and practice of the Kelzen’s model of a Constitutional Court. 

The 1991 Constitution of the Republic of Macedonia constitutes the
Constitutional Court with features of the contemporary centralised consti-
tutional judiciary as the cornerstone and bearer of a vital constitutional-
judicial competence. It is the guardian of constitutionality and legality and
it has a monopolistic right in implementing this highly important function
for securing the principle of the rule of law and building of a legal state. 

The fundamental values of the constitutional order of the Republic of
Macedonia are:  

- the fundamental human and civil rights and freedoms known to the
international law and regulated in the Constitution;

- freedom in expressing one’s nationality;
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- rule of law; 

- separation of the state authorities to legislative, executive and judi-
cial; 

- political pluralism and free direct and democratic elections;

- legal protection of property; 

- free market and entrepreneurship; 

-  humanism, social justice and solidarity; local self-government; 

-  regulating and humanisation of the space and protection and
advancing of the environment and nature; and 

- respect of the generally accepted norms of the international law. 

The Constitutional Court is a body of the Republic, which protects con-
stitutionality and legality. In achieving its constitutional role, it sets off
from securing and protecting the unity of the hierarchical normative
order which spreads over the overall content of the Constitution.
Implementing the sui generis protection of the constitutional order
through the constitutional judicial practice it influences significantly the
securing of the fundamental value of the constitutional order, the rule of
law, constitutionality and legality, respect and protection of human rights
and freedoms, guaranteed by the Constitution. 

The Court so far has ruled on many laws and other regulations fixing the
shortfall in these acts or confirming its constitutionality, i.e. legality. 

In compliance with the Rules of Procedures, anybody without a requirement
to prove its legal interest could initiate proceedings for assessing the con-
stitutionality of a law and the constitutionality and legality of a regulation
and other general act. Hence, the abstract control of constitutionality of
laws, i.e. constitutionality and legality of other regulations and general acts
is predominant in the work of the Constitutional Court. Through a tradi-
tional form of actio popularis, this control becomes an issue of public inter-
est event though these initiatives most often contain real individual interest
of citizens and other subjects. Thus, the abstract control represents a means
to achieve indirect protection of human freedoms and rights. 

In several cases, the Constitutional Court has initiated on its own pro-
ceedings for assessing constitutionality or legality. 

In almost one half of the submitted initiative the Court has penetrated in
the essence of the issues, deciding in meritum. Still there is a significant
number of solutions for refusing the submitted initiatives and requests
due to absence of the proceedings’ suppositions for passing decisions.
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In cases when the court decides in meritum the acts are usually
repealed, and smaller portion annulled. It has also adopted decisions in
which the Court assesses whether the disputed acts are in compliance
with the Constitution i.e. the laws. 

The abstract constitutional-judicial control covers a broad range of
issues from different areas of the social life, the field of finances and cit-
izens’ public taxes, local self-government, labour relations, healthcare
and pension and disability insurance, education, laws and other acts in
the area of defence and security, penal legislation, all types of case laws,
based on which the courts act, etc. It has contributed to the creation and
sustenance of legal suppositions for achieving the constitutional guar-
antee for equality of citizens before the Constitution and laws respect-
ing the prohibition for discrimination on any grounds. 

The Constitutional Court’s decisions result from the established viola-
tions of the Constitution, the international agreements ratified by law
and laws, as a result of which they have an intervening character. They
are final and executive and they should be respected and executed.

The Constitutional Court of the Republic of Macedonia is strictly depen-
dent on the 1991 Constitution of the Republic of Macedonia and the 18
adopted constitutional amendments as the top legal acts in the constitu-
tional order of the state. The Constitutional Court of the Republic of
Macedonia fully follows the principle of the rule of law. In order to ensure
independence of the Constitutional Court it is important that the
Constitution has established that the judges’ mandate will be 9 years with-
out the right to be re-elected and the mandate does not coincide with the
mandate of the parliament; the judge’s position does not allow member-
ship in any political party; the Constitutional Court decides when the func-
tion of the judge ends and under which circumstances regulated only by
the Constitution; and especially because according to the Constitution two
judges of the Constitutional Court are proposed by the President of the
Republic and two by the Republic’s Judicial Council. The Constitutional
Court of the Republic of Macedonia according to the Constitution consists
of 9 judges, the 9th has not been elected yet, so the Parliament of the
Republic of Macedonia acting upon the proposal by the Republic’s Judicial
Council should exercise its constitutional-election competence as soon as
possible to elect this judge. It is a very important for the Constitutional
Court to act in its full composition in order to secure greater efficiency in
its work, which is justifiably expected by the citizens of our country.

In compliance with Article 110 from the Constitution of the Republic of
Macedonia the Constitutional Court protects the human and civil rights
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and freedoms concerning the freedom of believe, conscience, thought
and public expression of opiions, political associating and acting and
banning citizens discrimination based on gender, race, religion, nation-
ality, social and political inclination. The restrictive competences of the
Court in protecting the human rights and freedoms is obvious having in
mind the fundamental human and civil rights and freedoms guaranteed
in the II chapter of the Constitution, the civil and political as well as the
social and cultural. In perspective the Constitutional Court of the
Republic of Macedonia, with some amendment intervention in the
Constitution could acquire greater competences in regard to the pro-
tection of some other rights apart from the fundamental rights and free-
doms guaranteed by the Constitution. 

The Constitutional Court has become a full-fledged member of the
Conference of European Constitutional Courts in May 1999. Within the
framework of this Conference, the Court has participated as equal in the
discussion on issues that refer to constitutional jurisprudence at European
level. 

Ladies and Gentlemen: 

Today we have a good opportunity during the morning session and the
afternoon plenary session having in mind the prepared reports and the dis-
cussion on this Conference topic, to exchange experiences, legal views and
information from the constitutional-judiciary practice of the European
Court of Human Rights. I believe that the Constitutional Court of the
Republic of Macedonia could benefit from all the information, experiences,
views in exercising its competences for the further development of the con-
stitutional-judiciary thought and practice, functioning of the legal state and
the rule of law in order to give its contribution for the Republic of
Macedonia to get closer to the modern European states. 

ÐÅÇÞÌÅ

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Ìàêåäîíèÿ ôóíêöèîíèðóåò óæå
îêîëî ñîðîêà ëåò. Êîíñòèòóöèîííûé Ñóä êàê íåçàâèñèìûé èíñòèòóò,
îñóùåñòâëÿþùèé êîíòðîëü çà êîíñòèòóöèîííîñòüþ çàêîíîâ, áûë ïðå-
äóñìîòðåí óæå ïîëîæåíèÿìè Êîíñòèòóöèè Ìàêåäîíèè 1963 ãîäà,
ïðàêòè÷åñêè àíàëîãè÷íûì îáðàçîì îí áûë ïðåäóñìîòðåí è â Êîíñòè-
òóöèè 1974 ãîäà. Ïîñëå ïðîâîçãëàøåíèÿ íåçàâèñèìîñòè Ðåñïóáëèêà
Ìàêåäîíèÿ â íîÿáðå 1991 ãîäà ïðèíÿëà íîâóþ Êîíñòèòóöèþ, ãëàâà IV
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êîòîðîé ðåãëàìåíòèðîâàëà ïðàâîâîå ïîëîæåíèå Êîíñòèòóöèîííîãî
Ñóäà. 

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Ìàêåäîíèÿ ÿâëÿåòñÿ îðãàíîì, îñó-
ùåñòâëÿþùèì îõðàíó êîíñòèòóöèîííîñòè è çàêîííîñòè. Îñóùåñòâëÿÿ
sui generis îõðàíó êîíñòèòóöèîííîãî ñòðîÿ ïîñðåäñòâîì êîíñòèòóöè-
îííîé ñóäåáíîé ïðàêòèêè, Êîíñòèòóöèîííûé Ñóä îêàçûâàåò îãðîìíîå
âîçäåéñòâèå íà çàùèòó ôóíäàìåíòàëüíûõ öåííîñòåé êîíñòèòóöèîííî-
ãî ñòðîÿ, âåðõîâåíñòâà ïðàâà, êîíñòèòóöèîííîñòè è çàêîííîñòè, óâà-
æåíèÿ è çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà, ãàðàíòèðîâàííûõ Êîíñòèòó-
öèåé. 

Àáñòðàêòíûé êîíñòèòóöèîííûé êîíòðîëü îõâàòûâàåò øèðîêèé ñïåêòð
ïðîáëåì, çàòðàãèâàþùèõ ðàçëè÷íûå àñïåêòû îáùåñòâåííîé æèçíè, â
÷àñòíîñòè ñôåðû ôèíàíñîâ è íàëîãîâ, ìåñòíîãî ñàìîóïðàâëåíèÿ, òðó-
äîâûõ îòíîøåíèé, çäðàâîîõðàíåíèÿ, ïåíñèé è ñòðàõîâàíèÿ ïî íåòðó-
äîñïîñîáíîñòè, îáðàçîâàíèÿ, çàêîíîâ è èíûõ àêòîâ â ñôåðå îáîðîíû
è íàöèîíàëüíîé áåçîïàñíîñòè, óãîëîâíîãî çàêîíîäàòåëüñòâà è ò. ä. 

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Ìàêåäîíèÿ ñòðîãî ñëåäóåò ïîëîæå-
íèÿì Êîíñòèòóöèè 1991 ãîäà è 18 êîíñòèòóöèîííûì ïîïðàâêàì ê íåé
êàê âûñøèì ïðàâîâûì àêòàì, ïîëíîñòüþ ñëåäóÿ ïðèíöèïó âåðõîâåíñò-
âà ïðàâà. Äëÿ îáåñïå÷åíèÿ íåçàâèñèìîñòè Êîíñòèòóöèîííîãî Ñóäà
Êîíñòèòóöèÿ Ðåñïóáëèêè Ìàêåäîíèÿ óñòàíàâëèâàåò ñðîê äåéñòâèÿ
ìàíäàòà ñóäåé Êîíñòèòóöèîííîãî Ñóäà ñðîêîì íà 9 ëåò áåç ïðàâà ïå-
ðåèçáðàíèÿ, çàïðåùàÿ ñóäüÿì Êîíñòèòóöèîííîãî Ñóäà òàêæå ñîâìå-
ùàòü çàíèìàåìûå äîëæíîñòè ñ äîëæíîñòüþ ÷ëåíà Ïàðëàìåíòà, à òàê-
æå çàïðåùàåò èõ ÷ëåíñòâî â ïîëèòè÷åñêèõ ïàðòèÿõ è ò. ä.

Â ñîîòâåòñòâèè ñî ñòàòüåé 110 Êîíñòèòóöèè Ðåñïóáëèêè Ìàêåäîíèÿ
Êîíñòèòóöèîííûé Ñóä çàùèùàåò ïðàâà ÷åëîâåêà è ãðàæäàíèíà, îòíî-
ñÿùèåñÿ ê ñâîáîäå ðåëèãèè, ñîâåñòè, ìûñëè, çàïðåùåíèþ äèñêðèìèíà-
öèè íà îñíîâå ïîëà, ðàñû, ðåëèãèè, íàöèîíàëüíîñòè, ñîöèàëüíîãî ïðî-
èñõîæäåíèÿ èëè ïîëèòè÷åñêèõ âçãëÿäîâ. Îãðàíè÷èòåëüíûå ïîëíîìî-
÷èÿ Ñóäà â äåëå çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà áåçóñëîâíî îõâàòûâà-
þò îñíîâíûå ïðàâà è ñâîáîäû ÷åëîâåêà, êàê ãðàæäàíñêèå è ïîëèòè÷å-
ñêèå, òàê è ñîöèàëüíûå è êóëüòóðíûå, ãàðàíòèðîâàííûå â ãëàâå II Êîí-
ñòèòóöèè.

Â ïåðñïåêòèâå Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Ìàêåäîíèÿ, ïîñëå
âíåñåíèÿ îïðåäåëåííûõ êîíñòèòóöèîííûõ èçìåíåíèé, ñìîæåò ðàñøè-
ðèòü ñâîè ïîëíîìî÷èÿ â îáëàñòè çàùèòû ïðàâ ÷åëîâåêà, îõâàòèâ òàê-
æå çàùèòó èíûõ ïðàâ è ñâîáîä, íå ïðåäóñìîòðåííûõ â ïîëîæåíèÿõ
Êîíñòèòóöèè.
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ÈÏÐÈÍÖÈÏ ÂÅÐÕÎÂÅÍÑÒÂÀ
ÊÎÍÑÒÈÒÓÖÈÈ Â ÏÐÀÊÒÈÊÅ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ 
ËÈÒÎÂÑÊÎÉ ÐÅÑÏÓÁËÈÊÈ

ÀÐÌÀÍÀÑ ÀÁÐÀÌÀÂÈ×ÞÑ
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà 

Ëèòîâñêîé Ðåñïóáëèêè

ÉÎÍÀÑ ÏÐÀÏÈÅÑÒÈÑ
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà 

Ëèòîâñêîé Ðåñïóáëèêè

Ïðèíöèï âåðõîâåíñòâà ïðàâà – îáøèðíîå, ìíîãîãðàííîå ïîíÿòèå,
èìåþùåå î÷åíü ðàçíûå çíà÷åíèÿ. Ïðèíöèï âåðõîâåíñòâà ïðàâà ìîæåò
áûòü ðàññìîòðåí ñ ðàçëè÷íûõ ïîçèöèé, ìîãóò áûòü âûäåëåíû ðàçíî-
îáðàçíûå àñïåêòû äàííîãî ïðèíöèïà.

Ìû îñòàíîâèìñÿ íà ïðèíöèïå âåðõîâåíñòâà Êîíñòèòóöèè. Âûáîð òà-
êîé òåìû â çíà÷èòåëüíîé ìåðå ïðåäîïðåäåëèëî òî, ÷òî èìåííî â ïî-
ñëåäíèõ ðåøåíèÿõ Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè
äàííîìó ïðèíöèïó óäåëÿëîñü îñîáåííî ìíîãî ìåñòà. Èìåííî â ýòèõ
ðåøåíèÿõ áûëî ðàçðàáîòàíî âñåñòîðîííåå ïîíÿòèå ïðèíöèïà âåðõî-
âåíñòâà Êîíñòèòóöèè.

Âî-ïåðâûõ, âêðàòöå î ñóùíîñòè ïðèíöèïà âåðõîâåíñòâà Êîíñòèòóöèè.

Â ëèòîâñêîé ïðàâîâîé íàóêå ïðèíöèï âåðõîâåíñòâà Êîíñòèòóöèè îï-
ðåäåëÿåòñÿ êàê îäèí èç òàê íàçûâàåìûõ êîîðäèíàöèîííûõ ïðèíöèïîâ.
Êîíñòèòóöèîíàëèñòû Ëèòâû ê äàííîìó âèäó ïðèíöèïîâ îòíîñÿò òàêæå
öåëîñòíîñòü Êîíñòèòóöèè è ïðèíöèï ïðàâîâîãî ãîñóäàðñòâà1.

Ïî èõ ìíåíèþ, ýòè ïðèíöèïû êîîðäèíèðóþò êîíñòèòóöèîííîå ðåãó-
ëèðîâàíèå. Íî â äàííîì ñëó÷àå â âèäó èìååòñÿ íå ñòîëüêî ñàìî ñîäåð-
æàíèå êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ, à òî, êàê îáåñïå÷èâàåòñÿ ïî-
ñëåäîâàòåëüíîñòü òàêîãî ðåãóëèðîâàíèÿ â ñàìîé Êîíñòèòóöèè.

Íî íàäî èìåòü â âèäó è äðóãîå, íå ìåíåå âàæíîå çíà÷åíèå ïðèíöèïà

1 Ñì.: Kuris E. Konstituciniu principu pletojimas konstitucineje jurisprudencijoje // Konstituciniu principu pleto-
jimas konstitucineje jurisprudencijoje. Vilnius, 2002, p. 8-132.



182 âåðõîâåíñòâà Êîíñòèòóöèè. Ýòîò ïðèíöèï íå òîëüêî êîîðäèíèðóåò
êîíñòèòóöèîííîå ðåãóëèðîâàíèå, íî è â ñàìîì øèðîêîì ñìûñëå äå-
òåðìèíèðóåò âñþ íàöèîíàëüíóþ ñèñòåìó ïðàâà.

Ïðèíöèï âåðõîâåíñòâà Êîíñòèòóöèè, îïðåäåë¸ííûå åãî àñïåêòû çà-
êðåïëåíû â ðàçëè÷íûõ ïîëîæåíèÿõ Êîíñòèòóöèè Ëèòîâñêîé Ðåñïóáëè-
êè. Òàê, ýòîò ïðèíöèï îòðàæàåòñÿ â ïîëîæåíèè ÷. 2 ñò. 5 Êîíñòèòóöèè,
ñîãëàñíî êîòîðîìó ïîëíîìî÷èÿ âëàñòè îãðàíè÷èâàþòñÿ Êîíñòèòóöèåé,
â ïîëîæåíèè ÷. 1 ñò. 6 – Êîíñòèòóöèÿ ÿâëÿåòñÿ öåëîñòíûì è íåïî-
ñðåäñòâåííî ïðèìåíÿåìûì àêòîì, â ïîëîæåíèè ÷. 2 ñò. 6 – êàæäûé
ìîæåò çàùèùàòü ñâîè ïðàâà, îñíîâûâàÿñü íà Êîíñòèòóöèè, â ïîëîæå-
íèè ÷. 1 ñò. 7 – íåäåéñòâèòåëüíûì ÿâëÿåòñÿ ëþáîé çàêîí èëè èíîé
àêò, ïðîòèâîðå÷àùèé Êîíñòèòóöèè, â ïîëîæåíèè ÷. 1 ñò. 30 – ëèöî,
êîíñòèòóöèîííûå ïðàâà èëè ñâîáîäû êîòîðîãî íàðóøàþòñÿ, èìååò
ïðàâî îáðàòèòüñÿ â ñóä, â ïîëîæåíèÿõ Êîíñòèòóöèè Ëèòâû îïðåäåëÿ-
þùèõ êîìïåòåíöèþ Êîíñòèòóöèîííîãî Ñóäà ïî îñóùåñòâëåíèþ êîí-
ñòèòóöèîííîãî ïðàâîñóäèÿ è ò. ä.

Âåðõîâåíñòâî Êîíñòèòóöèè óñèëèâàåò è îñîáûé ïîðÿäîê å¸ èçìåíå-
íèÿ. Ïî ñðàâíåíèþ ñ äðóãèìè ïðàâîâûìè àêòàìè, ïîðÿäîê èçìåíåíèÿ
ÿâëÿåòñÿ îñîáî ñëîæíûì. À, ê ïðèìåðó, ïîëîæåíèå ñò. 1 Êîíñòèòóöèè
Ëèòîâñêîé Ðåñïóáëèêè «Ëèòîâñêîå ãîñóäàðñòâî ÿâëÿåòñÿ íåçàâèñèìîé
äåìîêðàòè÷åñêîé ðåñïóáëèêîé» ìîæåò áûòü èçìåíåíî òîëüêî ïóò¸ì
ðåôåðåíäóìà, åñëè çà ýòî âûñêàçàëîñü áû íå ìåíåå òð¸õ ÷åòâ¸ðòûõ 
(ò. å. 75 %) ãðàæäàí Ëèòâû, îáëàäàþùèõ èçáèðàòåëüíûì ïðàâîì.

Ãîâîðÿ î ñóùíîñòè ïðèíöèïà âåðõîâåíñòâà Êîíñòèòóöèè òàêæå õîòå-
ëîñü áû îòìåòèòü, ÷òî ýòîò ïðèíöèï, êàê îáîáùàþùèé êîíñòèòóöèîí-
íûé ïðèíöèï, âûòåêàåò íå èç êàêîãî-íèáóäü îäíîãî êîíñòèòóöèîííî-
ãî ïîëîæåíèÿ, à èç âñåé ñîâîêóïíîñòè êîíñòèòóöèîííîãî ðåãóëèðîâà-
íèÿ.

Êîíñòèòóöèîííûé Ñóä Ëèòîâñêîé Ðåñïóáëèêè (äàëåå – Êîíñòèòóöè-
îííûé Ñóä) â ñâîèõ ðåøåíèÿõ ðàññìàòðèâàë ðàçëè÷íûå àñïåêòû ïðèí-
öèïà âåðõîâåíñòâà Êîíñòèòóöèè. Íèæå áóäóò ïðåäñòàâëåíû îñíîâíûå
ïîëîæåíèÿ, êîòîðûå ñôîðìóëèðîâàë Êîíñòèòóöèîííûé Ñóä ïðè òîë-
êîâàíèè ïðèíöèïà âåðõîâåíñòâà Êîíñòèòóöèè.

Â ïåðâóþ î÷åðåäü, õîòåëîñü áû îòìåòèòü, ÷òî â îäíîì èç íåäàâíèõ,
èìåþùåì áîëüøîé ðåçîíàíñ â îáùåñòâå, ìîæíî ïðàâèëüíåå ñêàçàòü
– ñðåäè ïîëèòèêîâ è þðèñòîâ, ðåøåíèè Êîíñòèòóöèîííûé Ñóä, îáîá-
ùèâ óæå èìåþùóþñÿ ïðàêòèêó, ðàçðàáîòàë âñåñòîðîííåå ïîíÿòèå ýòî-
ãî ïðèíöèïà. Ýòî ðåøåíèå êàñàëîñü âîïðîñà î òîì, ìîæåò ëè Ïðåçè-
äåíò Ðåñïóáëèêè, êîòîðûé çà íàðóøåíèå ïðèñÿãè, çàêðåïë¸ííîé â
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Êîíñòèòóöèè, áûë â ïîðÿäêå èìïè÷ìåíòà îòñòðàí¸í îò äîëæíîñòè,
âíîâü áàëëîòèðîâàòüñÿ íà ïîñò Ïðåçèäåíòà Ðåñïóáëèêè2.

Êîíñòèòóöèîííûé Ñóä, ÷òîáû îòâåòèòü íà ýòîò âîïðîñ, ïðåäñòàâèë øè-
ðîêóþ êîíöåïöèþ âåðõîâåíñòâà Êîíñòèòóöèè, êîòîðàÿ ëåãëà â îñíîâó
ïðèíÿòîãî ðåøåíèÿ. Íåêîòîðûå ìîìåíòû õîòåëîñü áû ðàññìîòðåòü áî-
ëåå ïîäðîáíî.

Òàê, âî-ïåðâûõ, Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî â Êîíñòèòóöèè,
êàê â ïðàâîâîì àêòå, èìåþùåì âûñøóþ þðèäè÷åñêóþ ñèëó, îòðàæàåò-
ñÿ îáùåñòâåííûé äîãîâîð, ò. å. ïðèíÿòûå ãðàæäàíàìè Ëèòâû îáÿçà-
òåëüñòâà äëÿ íûíåøíåãî è áóäóùåãî ïîêîëåíèÿ æèòü ïî ïðàâèëàì, óñ-
òàíîâëåííûì â Êîíñòèòóöèè, è èì ïîä÷èíÿòüñÿ.

Âî-âòîðûõ, Êîíñòèòóöèîííûé Ñóä óêàçàë, ÷òî Êîíñòèòóöèÿ – ýòî
âåðõîâíîå ïðàâî, íà îñíîâàíèè êîòîðîãî ñîçäà¸òñÿ âñÿ ñèñòåìà ïðà-
âà. Ïîýòîìó â Êîíñòèòóöèè íå ìîæåò áûòü ïðîáåëîâ, à â äðóãèõ ïðà-
âîâûõ àêòàõ íå ìîæåò áûòü òàêîãî ïðàâîâîãî ðåãóëèðîâàíèÿ, êîòîðî-
ãî íåëüçÿ áûëî áû ïðîâåðèòü íà åãî ñîîòâåòñòâèå Êîíñòèòóöèè.

È â-òðåòüèõ, Êîíñòèòóöèîííûé Ñóä â âûøåóïîìÿíóòîì ðåøåíèè âû-
ñêàçàëñÿ ïî ïîâîäó åäèíñòâà òåêñòà è äóõà Êîíñòèòóöèè. Ñóä àêöåí-
òèðîâàë, ÷òî Êîíñòèòóöèþ, êîòîðàÿ ÿâëÿåòñÿ ñîîòâåòñòâóþùåé ïðà-
âîâîé ôîðìîé ðåàëüíîñòè, íåëüçÿ ïîíèìàòü ëèøü òåêñòóàëüíî; áóêâà
Êîíñòèòóöèè äîëæíà áûòü ðàñòîëêîâàíà òàê, ÷òîáû íå áûë áû èñêà-
æ¸í äóõ Êîíñòèòóöèè. Â ýòîì ñëó÷àå Êîíñòèòóöèîííûé Ñóä êîíñòà-
òèðîâàë, ÷òî äóõ Êîíñòèòóöèè âûðàæàåò âñå ïîëîæåíèÿ Êîíñòèòó-
öèè, âñþ ñîâîêóïíîñòü êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ. À èìåííî
äóõ Êîíñòèòóöèè âîïëîùàåò è íîðìû Êîíñòèòóöèè, ïðÿìî èçëîæåí-
íûå â Êîíñòèòóöèè, è ïðèíöèïû Êîíñòèòóöèè, òàê æå è òå èç íèõ,
êîòîðûå âûòåêàþò èç ñìûñëà ñàìîé Êîíñòèòóöèè.

Óïîìÿíóòîå ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà ÿâëÿåòñÿ âàæíûì è â
åù¸ îäíîì ñìûñëå. Èìåííî â ýòîì ðåøåíèè Ñóä ïîä÷åðêíóë îñîáóþ
çíà÷èìîñòü ïðèñÿãè, êîòîðóþ, èñõîäÿ èç Êîíñòèòóöèè, îáÿçàíû äàòü
îïðåäåë¸ííûå äîëæíîñòíûå ëèöà ïåðåä ïîñòóïëåíèåì íà äîëæíîñòü.

Òàê, Êîíñòèòóöèîííûé Ñóä óêàçàë, ÷òî â Êîíñòèòóöèè ïðåäóñìîòðåí-
íàÿ ïðèñÿãà íå ÿâëÿåòñÿ ëèøü ôîðìàëüíûì èëè ñèìâîëè÷åñêèì àêòîì.
Ïîòîìó êàê ýòà ïðèñÿãà ïðåäóñìîòðåíà ñàìîé Êîíñòèòóöèåé, òî îíà
èìååò êîíñòèòóöèîííîå çíà÷åíèå è ñîçäà¸ò êîíñòèòóöèîííûå ïîñëåä-
ñòâèÿ. Êîíêðåòíî Êîíñòèòóöèîííûé Ñóä êîíñòàòèðîâàë, ÷òî ëèöî, êî-
òîðîå çà íàðóøåíèå ïðèñÿãè â ïîðÿäêå ïðîöåññà èìïè÷ìåíòà áûëî îò-
ñòðàíåíî îò çàíèìàåìûõ äîëæíîñòåé, íå ìîæåò çàíÿòü òàêèõ â Êîí-
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2 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 25 ìàÿ 2004 ã.



184 ñòèòóöèè óêàçàííûõ äîëæíîñòåé, íà÷àëî êîòîðûõ, èñõîäÿ èç Êîíñòè-
òóöèè, ñâÿçàíî ñ äà÷åé ïðèñÿãè, ïðåäóñìîòðåííîé â Êîíñòèòóöèè.

Êàê óæå óïîìèíàëîñü, ïðèíöèï âåðõîâåíñòâà Êîíñòèòóöèè ïî îòíî-
øåíèþ ê ñèñòåìå ïðàâà îòðàæàþò è ïîëîæåíèÿ ñòàòüè 7 Êîíñòèòóöèè
Ëèòîâñêîé Ðåñïóáëèêè, â êîòîðûõ óñòàíîâëåíî, ÷òî íåäåéñòâèòåëüíûì
ÿâëÿåòñÿ ëþáîé çàêîí èëè èíîé àêò, ïðîòèâîðå÷àùèé Êîíñòèòóöèè, à
òàêæå ïîëîæåíèÿ ñò. 102 Êîíñòèòóöèè î òîì, ÷òî Êîíñòèòóöèîííûé
Ñóä ïðèíèìàåò ðåøåíèå î ñîîòâåòñòâèè Êîíñòèòóöèè çàêîíîâ, äðóãèõ
àêòîâ Ñåéìà, à òàêæå àêòîâ Ïðåçèäåíòà Ðåñïóáëèêè è Ïðàâèòåëüñòâà.

Íà ïåðâûé âçãëÿä, êàê áóäòî ñîâåðøåííî ÿñíûå íîðìû, âûðàæàþùèå
îïðåäåë¸ííûå àñïåêòû âåðõîâåíñòâà Êîíñòèòóöèè. Íî â äåéñòâèòåëü-
íîñòè Êîíñòèòóöèîííûé Ñóä ïðè òîëêîâàíèè âûøåóïîìÿíóòûõ íîðì
ðàñêðûë î÷åíü ðàçíûå, íà ïåðâûé âçãëÿä è íåâèäèìûå, àñïåêòû èõ ñî-
äåðæàíèÿ.

Òàê, â ðÿäå ñâîèõ ðåøåíèé Êîíñòèòóöèîííûé Ñóä êîíñòàòèðîâàë, ÷òî
êîíñòèòóöèîííîñòü ïðàâîâîãî àêòà ìîæåò áûòü ðàññìîòðåíà â íåçàâè-
ñèìîñòè îò ñòåïåíè åãî ñåêðåòíîñòè3, â íåçàâèñèìîñòè îò òîãî, ÿâëÿ-
åòñÿ ëè ïðàâîâîé àêò íîðìàòèâíîãî èëè èíäèâèäóàëüíîãî õàðàêòåðà4.
Êîíñòèòóöèîííûé Ñóä òàêæå ïîä÷åðêíóë, ÷òî âñå ÷àñòè íîðìàòèâíî-
ãî àêòà (òàêæå è ïðèëîæåíèÿ) ñîñòàâëÿþò åäèíîå öåëîå, íåðàçäåëèìû
è èìåþò îäèíàêîâóþ ïðàâîâóþ ñèëó5.

Òàêèå ïîëîæåíèÿ èìåëè íåìàëîâàæíîå çíà÷åíèå è â äàëüíåéøåì, êîã-
äà âîçíèêàë âîïðîñ î òîì, êàêîé ïðàâîâîé àêò (åãî ÷àñòü) Êîíñòèòóöè-
îííûì Ñóäîì ìîæåò áûòü ðàññìîòðåí íà ñîîòâåòñòâèå Êîíñòèòóöèè.

Òàê, ê ïðèìåðó, ïî óæå ñëîæèâøåéñÿ ïðàâîòâîð÷åñêîé òðàäèöèè, Ïðà-
âèòåëüñòâî, ïðèíèìàÿ ïîñòàíîâëåíèÿ ïî ïîâîäó óòâåðæäåíèÿ îïðåäå-
ë¸ííûõ ïðàâèë, ìåòîäèê è ò. ï., ýòè ïðàâèëà, ìåòîäèêè èçëàãàåò íå â
ñàìîì ïîñòàíîâëåíèè, à â ïðèëîæåíèÿõ ê äàííîìó ïîñòàíîâëåíèþ.
Òàê êàê ïî Êîíñòèòóöèè Êîíñòèòóöèîííûé Ñóä ïðèíèìàåò ðåøåíèå î
òîì, ñîîòâåòñòâóåò ëè Êîíñòèòóöèè è çàêîíàì ïðàâîâîé àêò Ïðàâè-
òåëüñòâà, òî ìîã âîçíèêíóòü âîïðîñ î òîì, ìîæåò ëè Ñóä ðàññìàòðè-
âàòü êîíñòèòóöèîííîñòü íå òîëüêî íîðì ñàìîãî ïîñòàíîâëåíèÿ, íî è
êîíñòèòóöèîííîñòü íîðì, èçëîæåííûõ â ïðèëîæåíèè ê ýòîìó ïîñòà-
íîâëåíèþ. Êàê óæå îòìå÷àëîñü, íà äàííûé âîïðîñ áûë äàí âïîëíå ÿñ-
íûé è îáîñíîâàííûé îòâåò.

3 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 5 àïðåëÿ 
2000 ã. è ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 30 äåêàáðÿ 2003
ã.

4 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 30 äåêàáðÿ 2003 ã.
5 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 9 èþëÿ 1999 ã. è

ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 29 îêòÿáðÿ 2003 ã.À
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ÈÈìåííî íà îñíîâàíèè âûøåóêàçàííûõ ïîëîæåíèé Êîíñòèòóöèîííûé
Ñóä ðàññìàòðèâàë êîíñòèòóöèîííîñòü è òàê íàçûâàåìûõ àêòîâ èíäè-
âèäóàëüíîãî õàðàêòåðà. Íàïðèìåð, íà ñîîòâåòñòâèå Êîíñòèòóöèè áûë
ðàññìîòðåí äåêðåò Ïðåçèäåíòà Ðåñïóáëèêè î ïðåäîñòàâëåíèè ãðàæ-
äàíñòâà Ëèòîâñêîé Ðåñïóáëèêè6, áûëî ðàññìîòðåíî ïîñòàíîâëåíèå
Ïðàâèòåëüñòâà îá îñâîáîæäåíèè îò äîëæíîñòè íà÷àëüíèêà Âèëüíþñ-
ñêîé îáëàñòè7 è ò. ä.

Ïðè ðàñêðûòèè ïîíÿòèÿ ïðèíöèïà âåðõîâåíñòâà Êîíñòèòóöèè Ñóä â
íåêîòîðûõ èç ñâîèõ ðåøåíèé óêàçàë íà òî, ÷òî íîðìû è ïðèíöèïû
Êîíñòèòóöèè íåëüçÿ òîëêîâàòü íà îñíîâàíèè çàêîíîâ èëè äðóãèõ ïîä-
çàêîííûõ àêòîâ, òàê êàê â ïðîòèâíîì ñëó÷àå áûë áû îïðîâåðãíóò
ïðèíöèï âåðõîâåíñòâà Êîíñòèòóöèè. Îäíèì èç òàêèõ ðåøåíèé, â êî-
òîðîì áûëî çàêðåïëåíî äàííîå ïîëîæåíèå, áûëî ðåøåíèå Êîíñòèòó-
öèîííîãî Ñóäà ïî òàê íàçûâàåìîìó äåëó î çàðïëàòå ñóäåé8. Ôàáóëà äå-
ëà çàêëþ÷àëàñü â òîì, ÷òî ïàðëàìåíò ïðèíÿë çàêîí, â êîòîðîì áûëî
ïðåäóñìîòðåíî ñíèæåíèå çàðïëàòû ñóäåé ñóäîâ îáùåé êîìïåòåíöèè.
Êîíñòèòóöèîííûì Ñóäîì òàêîé çàêîí áûë ïðèçíàí ïðîòèâîðå÷àùèì
Êîíñòèòóöèè íà îñíîâàíèè òîãî, ÷òî îõðàíà çàðïëàòû ñóäåé – ýòî îä-
íà èç ãàðàíòèé èõ íåçàâèñèìîñòè, è ñíèæåíèå çàðïëàòû ñóäåé â òîæå
âðåìÿ îçíà÷àëî áû è íàðóøåíèå ïðèíöèïà íåçàâèñèìîñòè ñóäåé.

Ïðèíöèï âåðõîâåíñòâà Êîíñòèòóöèè íà çàêîíîäàòåëÿ íàêëàäûâàåò è
îïðåäåë¸ííûå ïîçèòèâíûå îáÿçàííîñòè, íàïðèìåð ïî óñòàíîâëåíèþ
çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé. Â
ýòîì ñìûñëå, ìîæíî áûëî áû îòìåòèòü, ÷òî Êîíñòèòóöèîííûé Ñóä,
ññûëàÿñü íà òî, ÷òî âñå ñîñòàâíûå ÷àñòè ðåøåíèÿ Ñóäà âçàèìîñâÿçà-
íû è ñîñòàâëÿþò åäèíîå öåëîå, ïîñòàíîâèë, ÷òî çàêîíîäàòåëÿ îáÿçûâà-
åò íå òîëüêî ðåçîëþòèâíàÿ ÷àñòü ðåøåíèÿ, íî è àðãóìåíòû, èçëîæåí-
íûå â ìîòèâèðóþùåé ÷àñòè ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà9.

Òàê, â ðÿäå ñâîèõ ðåøåíèé Êîíñòèòóöèîííûé Ñóä êîñâåííî óêàçàë çà-
êîíîäàòåëþ, êàê îí äîëæåí ðåãóëèðîâàòü òå èëè èíûå ïðàâîâûå îòíî-
øåíèÿ.

Íàïðèìåð, â îäíîì èç ñâîèõ ïîñòàíîâëåíèé Êîíñòèòóöèîííûé Ñóä
ðàññìàòðèâàë âîïðîñ î ïðàâå æóðíàëèñòà íà ñîõðàíåíèå òàéíû èñòî÷-
íèêà èíôîðìàöèè. Ñóä óêàçàë, ÷òî çàêîíîäàòåëü, ðåãóëèðóÿ òàêîãî ðî-
äà îòíîøåíèÿ, èìååò îáÿçàííîñòü â çàêîíîäàòåëüíîì ïîðÿäêå óñòàíî-
âèòü òàêîå ïðàâîâîå ðåãóëèðîâàíèå, ÷òî â êàæäîì îòäåëüíîì ñëó÷àå

6 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 30 äåêàáðÿ 2003 ã.
7 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 30 ìàÿ 2003 ã.
8 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 12 èþëÿ 2001 ã.
9 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 30 ìàÿ 2003 ã.



186 ðåøàòü âîïðîñ î òîì, äîëæåí ëè æóðíàëèñò ðàñêðûòü èñòî÷íèê èí-
ôîðìàöèè, ìîæåò ëèøü ñóä îáùåé êîìïåòåíöèè. Íî íà ýòîì  Êîíñòè-
òóöèîííûé Ñóä íå îñòàíîâèëñÿ. Äàëåå Êîíñòèòóöèîííûé Ñóä ðàçúÿñ-
íèë, ÷òî çàêîíîäàòåëü, óñòàíàâëèâàÿ òàêèå ïîëíîìî÷èÿ äëÿ ñóäà, äîë-
æåí ðóêîâîäñòâîâàòüñÿ ïîíÿòèåì ñâîáîäû ñðåäñòâ ìàññîâîé èíôîðìà-
öèè, êîòîðîå îçíà÷àåò, ÷òî òðåáîâàòü ðàñêðûòü èñòî÷íèê èíôîðìàöèè
ìîæíî òîãäà, êîãäà íàäî ãàðàíòèðîâàòü æèçíåííî âàæíûå èíòåðåñû
îáùåñòâà, çàùèòó êîíñòèòóöèîííûõ ïðàâ è ñâîáîä ÷åëîâåêà10.

Ïðèíöèï âåðõîâåíñòâà Êîíñòèòóöèè â îïðåäåë¸ííîì ñìûñëå ìîæåò
ïðåäîïðåäåëÿòü è òî, êàê â îäíîé èëè èíîé ñèòóàöèè îáÿçàíî äåéñòâî-
âàòü äîëæíîñòíîå ëèöî.

Â ýòîì àñïåêòå ïîêàçàòåëüíûì ÿâëÿåòñÿ ðåøåíèå Êîíñòèòóöèîííîãî
Ñóäà, â êîòîðîì ñðåäè äðóãèõ âîïðîñîâ áûë ðàññìîòðåí âîïðîñ î ïîë-
íîìî÷èÿõ Ïðåçèäåíòà Ðåñïóáëèêè â ñôåðå ïðîìóëüãèðîâàíèÿ çàêîíîâ.

Â äàííîì ñëó÷àå íàäî îòìåòèòü, ÷òî ïî Êîíñòèòóöèè Ëèòîâñêîé Ðåñ-
ïóáëèêè ïðèíÿòûå ïàðëàìåíòîì çàêîíû âñòóïàþò â ñèëó ïîñëå ïîäïè-
ñàíèÿ è îáíàðîäîâàíèÿ èõ Ïðåçèäåíòîì Ðåñïóáëèêè. Â Êîíñòèòóöèè
Ëèòâû òàê æå óñòàíîâëåíî, ÷òî Ïðåçèäåíò íå ïîçäíåå ÷åì â äåñÿòè-
äíåâíûé ñðîê ïîñëå âðó÷åíèÿ ëèáî ïîäïèñûâàåò è îôèöèàëüíî îáíà-
ðîäóåò ïðèíÿòûé ïàðëàìåíòîì çàêîí, ëèáî âîçâðàùàåò â ïàðëàìåíò, 
ò. å. èñïîëüçóåò ïðàâî âåòî.

Êàê áóäòî ñîâåðøåííî ÿñíîå ïðàâîâîå ðåãóëèðîâàíèå. Íî òàê âñ¸ âû-
ãëÿäèò òîëüêî íà ïåðâûé âçãëÿä. È âïðÿìü, áûëî áû íà ìíîãî áîëüøå
ÿñíîñòè, åñëè íå ïîëîæåíèå Êîíñòèòóöèè Ëèòâû, ïî êîòîðîìó «åñëè â
óêàçàííûé ñðîê ïðèíÿòûé çàêîí Ïðåçèäåíò íå âîçâðàùàåò è íå ïîä-
ïèñûâàåò åãî, òàêîé çàêîí âñòóïàåò â ñèëó ïîñëå ïîäïèñàíèÿ è îáíà-
ðîäîâàíèÿ åãî Ïðåäñåäàòåëåì ïàðëàìåíòà».

Èìåííî íà ïðàêòèêå ñëîæèëàñü òàêàÿ ñèòóàöèÿ, ÷òî â òåõ ñëó÷àÿõ, êîã-
äà Ïðåçèäåíòó Ðåñïóáëèêè áûëî ïîëèòè÷åñêè íåâûãîäíî íè ïîäïèñû-
âàòü çàêîí, íè åãî âîçâðàùàòü â ïàðëàìåíò, îí îæèäàë èñòå÷åíèÿ äå-
ñÿòèäíåâíîãî ñðîêà, ïîñëå ÷åãî òàêîé, èñõîäÿ èç ïîëîæåíèé Êîíñòè-
òóöèè, çàêîí ïîäïèñûâàë è îáíàðîäîâàë Ïðåäñåäàòåëü ïàðëàìåíòà. Òàê
íàçûâàåìîå ïîëîæåíèå «ñïÿùåãî Ïðåçèäåíòà».

Â ñâÿçè ñ ýòèì Êîíñòèòóöèîííûé Ñóä Ëèòîâñêîé Ðåñïóáëèêè â ñâî¸ì
ïîñòàíîâëåíèè óêàçàë, ÷òî Ïðåçèäåíò Ðåñïóáëèêè â äåñÿòèäíåâíûé
ñðîê ïîñëå ïîëó÷åíèÿ çàêîíà îáÿçàí âûïîëíèòü îäíî èç óêàçàííûõ â
Êîíñòèòóöèè äåéñòâèé: ëèáî ïîäïèñàòü è îôèöèàëüíî îáíàðîäîâàòü
ïðèíÿòûé ïàðëàìåíòîì çàêîí, ëèáî âîçâðàòèòü åãî ïàðëàìåíòó äëÿ

10 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 23 îêòÿáðÿ 2002 ã.À
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Èïîâòîðíîãî ðàññìîòðåíèÿ, – è íå èìååò ïðàâà óêëîíÿòñÿ îò ýòîé
îáÿçàííîñòè11. Â äàííîì ñëó÷àå íàäî îòìåòèòü, ÷òî óïîìÿíóòîå ïîëî-
æåíèå Êîíñòèòóöèè, â êîòîðîì óñòàíîâëåíî ïðàâî Ïðåäñåäàòåëÿ ïàð-
ëàìåíòà íà ïðîìóëüãèðîâàíèå çàêîíîâ ïðåäíàçíà÷åíà äëÿ îñîáûõ,
íåïðåäâèäåííûõ ñëó÷àåâ, êîãäà ïðè ñòå÷åíèè îáñòîÿòåëüñòâ Ïðåçè-
äåíò Ðåñïóáëèêè íå èìååò âîçìîæíîñòè â äåñÿòèäíåâíûé ñðîê ïîä-
ïèñàòü çàêîíû, è ýòî ïîëîæåíèå ñëóæèò äëÿ òîãî, ÷òîáû â ïðàâîâîì
ðåãóëèðîâàíèè ïðîìóëüãèðîâàíèÿ çàêîíîâ íå ñîçäàëñÿ âàêóóì.

Ãîâîðÿ î òîì, ÷òî ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà â îïðåäåë¸ííîé
ìåðå óêàçûâàþò è íà òî, êàê â òîé èëè èíîé ñèòóàöèè äîëæíî äåéñò-
âîâàòü äîëæíîñòíîå ëèöî, ìîæíî âñïîìíèòü åù¸ îäíî ïîñòàíîâëåíèå
Ñóäà, â êîòîðîì íàðÿäó ñ äðóãèìè âîïðîñàìè ðàññìàòðèâàëñÿ âîïðîñ
î êîíòðàñèãíàòóðå äåêðåòîâ Ïðåçèäåíòà Ðåñïóáëèêè12. Òàê, â ñòàòüå 85
Êîíñòèòóöèè Ëèòîâñêîé Ðåñïóáëèêè óñòàíîâëåíî: «Ïðåçèäåíò Ðåñïóá-
ëèêè, îñóùåñòâëÿÿ âîçëîæåííûå íà íåãî ïîëíîìî÷èÿ, èçäàåò àêòû-äå-
êðåòû. Äëÿ ïðèäàíèÿ þðèäè÷åñêîé ñèëû äåêðåòàì Ïðåçèäåíòà Ðåñïóá-
ëèêè, óêàçàííûì â ïóíêòàõ 3, 15, 17 è 21 ñòàòüè 84 Êîíñòèòóöèè, îíè
äîëæíû áûòü ïîäïèñàíû Ïðåìüåð-ìèíèñòðîì èëè ñîîòâåòñòâóþùèì
ìèíèñòðîì. Îòâåòñòâåííîñòü çà òàêîé äåêðåò âîçëàãàåòñÿ íà ïîäïèñàâ-
øåãî åãî Ïðåìüåð-ìèíèñòðà èëè ìèíèñòðà».

Äëèòåëüíîå âðåìÿ âîçíèêàëî íåìàëî ñïîðîâ ïî ïîâîäó òîëêîâàíèÿ
äàííîé ñòàòüè. Ñóòü èõ ñîñòîÿëà â òîì, êòî äîëæåí ïîäïèñàòü äåêðåò
– Ïðåçèäåíò Ðåñïóáëèêè èëè Ïðåìüåð-ìèíèñòð (ñîîòâåòñòâóþùèé
ìèíèñòð). Êàê ðàç â âûøåóêàçàííîì ïîñòàíîâëåíèè Êîíñòèòóöèîííûé
Ñóä êîíñòàòèðîâàë, ÷òî Ïðåìüåð-ìèíèñòð èëè ñîîòâåòñòâóþùèé ìè-
íèñòð ïîäïèñûâàþò èìåííî äåêðåò Ïðåçèäåíòà Ðåñïóáëèêè, òî åñòü
ïðàâîâîé àêò, èçäàííûé Ïðåçèäåíòîì Ðåñïóáëèêè, èìåþùèé íàçâàíèå
äåêðåòà è ïîä êîòîðûì óæå ñòîèò ïîäïèñü Ïðåçèäåíòà. Êîíñòèòóöèîí-
íûé Ñóä îòìåòèë, ÷òî Ïðåìüåð-ìèíèñòð èëè ñîîòâåòñòâóþùèé ìè-
íèñòð ñàìîñòîÿòåëüíî ðåøàþò ïîäïèñàòü èëè íå ïîäïèñàòü äåêðåò
Ïðåçèäåíòà Ðåñïóáëèêè.

Ïðèíöèï âåðõîâåíñòâà Êîíñòèòóöèè â îïðåäåë¸ííîé ìåðå îáóñëîâèë
è ìåòîäèêó ðàññìîòðåíèÿ âîïðîñà î êîíñòèòóöèîííîñòè ïðàâîâîãî àê-
òà. Òàê, Êîíñòèòóöèîííûé Ñóä óêàçàë, ÷òî åñëè Ñóä óñòàíîâèë, ÷òî
Êîíñòèòóöèè ïðîòèâîðå÷èò çàêîí, ñîîòâåòñòâèÿ êîòîðîãî Êîíñòèòó-
öèè çàÿâèòåëü íå îñïàðèâàåò, íî íà îñíîâàíèè ýòîãî çàêîíà áûë ïðè-
íÿò çàÿâèòåëåì îñïàðèâàåìûé ïîäçàêîííûé àêò, òî Ñóä ýòî ïðîòèâî-
ðå÷èå äîëæåí êîíñòàòèðîâàòü13. Äàííîå ïîëîæåíèå òàêæå îçíà÷àåò òî,

11 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 19 èþíÿ 2002 ã.
12 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 30 äåêàáðÿ 2003 ã.
13 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 29 íîÿáðÿ 2001 ã.



188 ÷òî åñëè îñïàðèâàåòñÿ ñîîòâåòñòâèå ïîäçàêîííîãî àêòà çàêîíó, òî Êîí-
ñòèòóöèîííûé Ñóä â ïåðâóþ î÷åðåäü äîëæåí óáåäèòüñÿ â ñîîòâåòñòâèè
òàêîãî çàêîíà Êîíñòèòóöèè.

È â çàâåðøåíèå íåñêîëüêî ñëîâ î ïðèíöèïå âåðõîâåíñòâà Êîíñòèòó-
öèè â ñîîòíîøåíèè ñ ïðèíöèïàìè è íîðìàìè ìåæäóíàðîäíîãî ïðàâà.

Â äàííîì ñëó÷àå ìîæíî ðàññìàòðèâàòü î÷åíü ðàçíûå âîïðîñû. Òàê, â
ïîñëåäíåå âðåìÿ â Ëèòâå, êàê è â äðóãèõ ñòðàíàõ ÷ëåíàõ Åâðîïåéñêî-
ãî ñîþçà (äàëåå – è ÅÑ), âåäóòñÿ ñïîðû î ñîîòíîøåíèè ïðèíöèïà âåð-
õîâåíñòâà Êîíñòèòóöèè ñ ïðèíöèïîì âåðõîâåíñòâà ïðàâà ÅÑ. Äàííûå
äèñêóññèè â îñíîâíîì ñâÿçàíû ñ îäíîé ïðîáëåìîé: êàê ñî÷åòàòü íàöè-
îíàëüíîå ïðàâî, êîòîðîå îñíîâûâàåòñÿ íà ïðèíöèïå âåðõîâåíñòâà
Êîíñòèòóöèè, ñ ïðèîðèòåòîì è ïðÿìûì ïðèìåíåíèåì ïðàâà Åâðîïåé-
ñêîãî ñîþçà, êàê ãàðàíòèðîâàòü ãàðìîíè÷íîå ñîñóùåñòâîâàíèå ýòèõ
äâóõ ñèñòåì ïðàâà, êàê èçáåæàòü èõ ïðîòèâîñòîÿíèÿ.

Íå ìåíåå àêòóàëüíûì ÿâëÿåòñÿ è âîïðîñ î âçàèìîîòíîøåíèÿõ ìåæäó
íàöèîíàëüíûìè êîíñòèòóöèîííûìè ñóäàìè, Åâðîïåéñêèì ñóäîì ïî
ïðàâàì ÷åëîâåêà è Ëþêñåìáóðãñêèì ñóäîì ïðàâîñóäèÿ. Ñàìî ñîáîé
ðàçóìååòñÿ, ÷òî íå ìîæåò è íå äîëæíî áûòü íè ïðîòèâîñòîÿíèÿ ìåæ-
äó ýòèìè èíñòèòóöèÿìè, íè èõ êîíòðîëÿ äðóã íàä äðóãîì. È íàöèîíàëü-
íûå êîíñòèòóöèîííûå ñóäû, è Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà, è
Ëþêñåìáóðãñêèé ñóä ïðàâîñóäèÿ â ïðåäåëàõ ñâîåé êîìïåòåíöèè äåé-
ñòâóþò ñàìîñòîÿòåëüíî è èõ ðåøåíèÿ â ïðåäåëàõ ýòîé êîìïåòåíöèè
ÿâëÿþòñÿ îêîí÷àòåëüíûìè. Âçàèìîîòíîøåíèÿ ìåæäó ýòèìè ñóäàìè
äîëæíû ñòðîèòüñÿ íà îñíîâàíèè òàê íàçûâàåìîãî ïðèíöèïà «äðóæåñ-
êîãî òîëêîâàíèÿ», êîòîðûé îçíà÷àë áû, ÷òî êàæäûé èç âûøåóêàçàí-
íûõ ñóäîâ ïðè ïðèíÿòèè ðåøåíèÿ ó÷èòûâàåò è ïîçèöèè äðóãîãî ñóäà.

Âñå ýòè âîïðîñû ìîãóò áûòü ïðåäìåòîì îòäåëüíîé äèñêóññèè, è ìû íà
íèõ áîëåå ïîäðîáíî íå îñòàíîâèìñÿ.

Ðàññìàòðèâàÿ âîïðîñ î ñîîòíîøåíèè ïðèíöèïà âåðõîâåíñòâà Êîíñòè-
òóöèè ñ ïðèíöèïàìè è íîðìàìè ìåæäóíàðîäíîãî ïðàâà, âêðàòöå õîòå-
ëîñü áû çàòðîíóòü ëèøü îäèí âîïðîñ – ýòî çíà÷åíèå ðåøåíèé Åâðî-
ïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà äëÿ ïðàêòèêè Êîíñòèòóöèîííîãî
Ñóäà Ëèòîâñêîé Ðåñïóáëèêè.

Â ðÿäå ñâîèõ ðåøåíèé Êîíñòèòóöèîííûé Ñóä Ëèòâû îòìåòèë, ÷òî
ïðàêòèêà Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà, êàê èñòî÷íèê òîëêî-
âàíèÿ ïðàâà, ÿâëÿåòñÿ àêòóàëüíîé è äëÿ òîëêîâàíèÿ è ïðèìåíåíèÿ ïðà-
âà Ëèòâû14. È ýòî íå îñòàëîñü ïðîñòî äåêëàðàöèåé. Ñóä Ëèòâû íåðåä-

14 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 8 ìàÿ 2000 ã. è
ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 19 ñåíòÿáðÿ 2002 ã.À
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Èêî ïðè ïðèíÿòèè ðåøåíèÿ èñïîëüçóåò ïðàêòèêó Åâðîïåéñêîãî ñóäà ïî
ïðàâàì ÷åëîâåêà.

Â äàííîì ñëó÷àå, íàïðèìåð, ìîæíî âñïîìíèòü î òàêèõ èìåâøèõ â îá-
ùåñòâå áîëüøîé ðåçîíàíñ äåëàõ, â êîòîðûõ ðåøàëñÿ âîïðîñ, ñâÿçàí-
íûé ñ êîíñòèòóöèîííûì ïðàâîì ãðàæäàí íà ïåíñèîííîå îáåñïå÷åíèå.
Ïðèíèìàÿ ðåøåíèÿ ïî äàííîìó âîïðîñó, Êîíñòèòóöèîííûé Ñóä, îò
÷àñòè îñíîâûâàÿñü è íà ïðàêòèêå Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëî-
âåêà, êîíñòàòèðîâàë, ÷òî ïðàâî íà ïåíñèîííîå îáåñïå÷åíèå çàùèùàåò-
ñÿ òàê æå, êàê è ïðàâî íà ñîáñòâåííîñòü15.

Òàê, êàêîé îñíîâíîé âûâîä ìîæíî ñäåëàòü èç âûøåñêàçàííîãî? Òàê,
âñ¸-òàêè ÷òî îçíà÷àåò ïðèíöèï âåðõîâåíñòâà Êîíñòèòóöèè? Êîíå÷íî,
ýòîò ïðèíöèï èìååò ìíîãî çíà÷åíèé, îí ìîæåò áûòü ðàññìîòðåí ñ ðàç-
ëè÷íûõ ïîçèöèé. Íî îäíî ÿâëÿåòñÿ ñîâåðøåííî ÿñíûì – ýòîò ïðèí-
öèï, â ïåðâóþ î÷åðåäü, îçíà÷àåò òî, ÷òî â Êîíñòèòóöèè íåò íè÷åãî íå-
çíà÷èòåëüíîãî. Âñ¸, ÷òî çàêðåïëåíî â Êîíñòèòóöèè, èìååò âûñøóþ
ïðàâîâóþ ñèëó è èç ýòîãî âûòåêàþùèå ïîñëåäñòâèÿ. Êîãäà ó îäíîãî
ôèëîñîôà ñïðîñèëè, â ÷¸ì çàêëþ÷àåòñÿ ñìûñë æèçíè, îí îòâåòèë, ÷òî
ñìûñë æèçíè çàêëþ÷àåòñÿ â ñàìîé æèçíè. Ïåðåôðàçèðóÿ ýòè ñëîâà,
ìîæíî ñêàçàòü, ÷òî ñìûñë Êîíñòèòóöèè – â ñàìîé Êîíñòèòóöèè.

SUMMARY

The principle of the rule of the law of the Constitution, which is defined
in the Lithuanian legal science, is defined as one of the so-called coor-
dinating principles. The constitutionalists of Lithuania think the integri-
ty of the Constitution and the principle of rule of law is one of the given
kinds of principles. The given principle not only coordinates the consti-
tutional regulation, but also determines the whole national system of
law.

The principle of the rule of the Constitution and some aspects attached
to different provisions of the Constitution of Republic of Lithuania (p.2,
art.5 of the Constitution, according to which the full powers of the
authority is limited by the Constitution, p.1, art.6, according to which
the Constitution is an integrated and directly committed action; p.1,
art.7, according to which any act or law contradicting to the
Constitution is considered invalid; p.1, art.30 according to which a per-
son whose Constitutional rights or liberties are violated, have the right

15 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 25 íîÿáðÿ 2002 ã.



to approach the court; also the provisions of the Constitution  of
Lithuania, which defines the competence of the Constitutional Court for
committing constitutional judicial power). The rule of the Constitution
strengthens the special order of its changes.

The practice of the Constitutional Court of Republic of Lithuania is con-
sidered in the relationship of rule of law. So the decisions of the
Constitutional Court on the question if the President of Republic who
resigned because of impeachment for breaking the oath confirmed by
the Constitution, can again run for the presidency, came to the follow-
ing conclusions: 1. The public consent is reflected in the Constitution as
in legal act, which has supreme legal power, 2. The Constitution  - is the
supreme law, on the basis of which the whole system of legislation is
created. That is why there cannot be any gaps in the Constitution, but
there also cannot be any such legal regulations in other legal acts, which
cannot be checked with its accordance to the Constitution; 3. The
Constitution, which is the appropriate legal form of reality, cannot be
understood only textually; the letter of the Constitution  shall be
explained the way so that not to distort the spirit of the Constitution; 4.
The oath is not only formality or symbolic act. The oath has constitu-
tional meaning and creates constitutional consequences. The
Constitutional Court states that a person, who is discharged from the
post because of impeachment for breaking the oath, cannot have such
posts stated in the Constitution which are connected with giving an
oath, stated by the Constitution.

In a set of decision the Constitutional Court states that the constitutional-
ity of the legal act can be considered as independent according to its
secrecy and independency.

The Constitutional Court also stresses all these parts of the normative act
(also the provision) are unique, undividable and have the same legal
power.

In revelation of the concept of principle of rule of law of the Constitutional
Court has mentioned in some of its decisions that the norms and principle
of the Constitution is never explained on the basis of the laws or other sub-
law acts otherwise the principle of rule of law of Constitution is refuted. 

The principle of rule of the Constitution predetermines also how an offi-
cial must act in any situation. In this aspect the decision of the
Constitutional Court is significant among the other questions the question
of the plenipotentiary of the President of the Republic in the sphere of pro-
mulgation of the laws, addressing to the so called provision of “the sleep-
ing President”. In connection with this the Constitutional Court of
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Republic of Lithuania mentioned in its statement that the President of
Republic within ten days shall fulfill one of the acts mentioned in the
Constitution – either sign and officially publish the law admitted by the
parliament, or return it to the parliament for reconsideration, and does not
have right to evade his/her duties. The statement of the Constitution where
the right of President of Parliament for promulgation of the law in the case
if the President does not execute his/her above mentioned commitments,
assigned for special and unanticipated case when President of the Republic
does not have possibility within ten days term to sign the laws, this serves
not to make a vacuum in the legal regulation of the promulgation of the
laws.

Finally, there is not a petite question in the Constitution; everything
assigned in the Constitution has supreme legal force and the point of the
Constitution is in the Constitution.      
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ÐÅÀËÈÇÀÖÈß ÏÐÈÍÖÈÏÀ 
ÂÅÐÕÎÂÅÍÑÒÂÀ ÏÐÀÂÀ Â ÏÐÀÊÒÈÊÅ

ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ
ÐÅÑÏÓÁËÈÊÈ ÁÅËÀÐÓÑÜ

ÊÑÅÍÈß ÊÅÍÈÊ
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè  Áåëàðóñü,

êàíäèäàò þðèäè÷åñêèõ íàóê, 
çàñëóæåííûé þðèñò Ðåñïóáëèêè Áåëàðóñü

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü, ñîçäàííûé  â 1994 ãîäó
íà îñíîâå Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü è îòìåòèâøèé â ýòîì ãî-
äó ñâîå äåñÿòèëåòèå, ñâîþ äåÿòåëüíîñòü íàïðàâëÿåò íà ôîðìèðîâàíèå
äåìîêðàòè÷åñêîãî ïðàâîâîãî ñîöèàëüíîãî ãîñóäàðñòâà, ðåàëèçàöèþ
ïðèíöèïà âåðõîâåíñòâà ïðàâà, ðåàëüíîå îáåñïå÷åíèå ïðàâ è ñâîáîä
ãðàæäàí êàê âûñøåé öåííîñòè ãîñóäàðñòâà.

Îöåíèâàÿ äåñÿòèëåòíèé ýòàï äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà,
ìîæíî ñ óâåðåííîñòüþ ñêàçàòü, ÷òî ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà
ñïîñîáñòâîâàëè óêðåïëåíèþ êîíñòèòóöèîííîãî ñòðîÿ, ðåàëèçàöèè
ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, ñòàëè ðåàëüíûì ôàêòîðîì ñî-
âåðøåíñòâîâàíèÿ ïðàâîâîé ñèñòåìû, ôîðìèðîâàíèÿ ïðàâîñîçíàíèÿ,
ïðàâîâîé èäåîëîãèè.

Ñòðåìëåíèå ê ïîñòðîåíèþ ïðàâîâîãî ãîñóäàðñòâà ïðåäïîëàãàåò äàëü-
íåéøåå ñîâåðøåíñòâîâàíèå çàêîíîäàòåëüñòâà ñ ó÷åòîì íîðì ìåæäóíà-
ðîäíîãî ïðàâà è ìàêñèìàëüíîãî èñïîëüçîâàíèÿ îáùåïðàâîâûõ ïðèí-
öèïîâ è íîðì, çàêðåïëåííûõ â Êîíñòèòóöèè. Ñ ó÷åòîì ýòîãî, Êîíñòè-
òóöèîííûé Ñóä ñâîèìè ðåøåíèÿìè óòâåðæäàë òàêîé îñíîâîïîëàãàþ-
ùèé ïðèíöèï, êàê ïðèíöèï âåðõîâåíñòâà ïðàâà.

Ñëåäóåò ïðèçíàòü, ÷òî òåîðåòè÷åñêèì âîïðîñàì  ïîíÿòèÿ ïðèíöèïà
âåðõîâåíñòâà ïðàâà, ñîîòíîøåíèÿ åãî ñ äðóãèìè ïðèíöèïàìè  íà íà-
øåé êîíôåðåíöèè óäåëåíî äîñòàòî÷íîå âíèìàíèå.

Ïðèäàâàÿ  îãðîìíîå çíà÷åíèå  âûøåóêàçàííîìó  îñíîâîïîëàãàþùåìó
ïðèíöèïó, Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü  â îäíîì èç
ñâîèõ çàêëþ÷åíèé  äàë ñëåäóþùåå îïðåäåëåíèå ïðèíöèïà âåðõîâåíñò-
âà ïðàâà: «Ïðèíöèï âåðõîâåíñòâà ïðàâà  ïðåäñòàâëÿåò ñîáîé  íîðìà-
òèâíî çàêðåïëåííóþ ñïðàâåäëèâîñòü, ÷òî îçíà÷àåò, ïðåæäå âñåãî, ïðè-
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çíàíèå  âåðõîâåíñòâà ïðàâ è ñâîáîä ÷åëîâåêà â êà÷åñòâå ãëàâíîãî öåí-
íîñòíîãî îðèåíòèðà êàê â ïðàâîòâîð÷åñêîé, òàê è â ïðàâîïðèìåíè-
òåëüíîé  ïðàêòèêå, îãðàíè÷èòåëÿ  ïðàâ ñâîáîä, ïîâåäåíèÿ äðóãèõ ëèö»
(Çàêëþ÷åíèå îò 25 ìàðòà 1999 ã. «Î òîëêîâàíèè Çàêëþ÷åíèÿ Êîíñòè-
òóöèîííîãî Ñóäà Ðåñïóáëèêè Áåëàðóñü îò 19 äåêàáðÿ 1994 ã. «Î ñîîò-
âåòñòâèè Êîíñòèòóöèè ïðèìå÷àíèÿ ê ñòàòüå 177 Óãîëîâíîãî êîäåêñà
Ðåñïóáëèêè Áåëàðóñü»). Ê ýòîìó ìîæíî äîáàâèòü, ÷òî ïðèíöèï âåðõî-
âåíñòâà ïðàâà ÿâëÿåòñÿ  îãðàíè÷èòåëåì íå òîëüêî ïðàâ è ñâîáîä äðó-
ãèõ ëèö, íî è ñàìîãî ãîñóäàðñòâà.  Ýòî  ïðÿìî âûòåêàåò èç íîðìû ñòà-
òüè 7 Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü, ñîãëàñíî êîòîðîé ãîñóäàðñò-
âî, âñå åãî îðãàíû è äîëæíîñòíûå ëèöà äåéñòâóþò â ïðåäåëàõ êîíñòè-
òóöèè  è ïðèíÿòûõ â ñîîòâåòñòâèè ñ íåé àêòîâ çàêîíîäàòåëüñòâà. 

Ñëåäóåò îáðàòèòü âíèìàíèå íà òî,  ÷òî â Êîíñòèòóöèè Ðåñïóáëèêè Áå-
ëàðóñü â ðåäàêöèè îò 15 ìàðòà 1994 ã. óñòàíàâëèâàëñÿ ïðèíöèï âåðõî-
âåíñòâà çàêîíà, à íå âåðõîâåíñòâà ïðàâà. Êîíñòèòóöèÿ â äåéñòâóþùåé
ðåäàêöèè ñ èçìåíåíèÿìè è äîïîëíåíèÿìè, âíåñåííûìè 24 íîÿáðÿ 1996
ã., óêàçûâàåò  î âåðõîâåíñòâå ïðàâà â Ðåñïóáëèêå Áåëàðóñü.

Êîíñòèòóöèîííûé Ñóä  ïðèäåðæèâàåòñÿ ïîçèöèè, ñîãëàñíî êîòîðîé
çàêîíîäàòåëü, çàêðåïëÿÿ ãàðàíòèè ïðàâ è ñâîáîä ãðàæäàí, óñòàíàâëè-
âàÿ èõ îãðàíè÷åíèÿ èëè îïðåäåëÿÿ êàêèå-ëèáî îñîáåííîñòè èõ çàùè-
òû, äîëæåí èñõîäèòü  èç îöåíêè çíà÷èìîñòè òîãî èëè èíîãî ïðàâà â
îáùåé ñèñòåìå êîíñòèòóöèîííûõ ïðàâ  è ñâîáîä, ïðèäåðæèâàÿñü òàêî-
ãî ñáàëàíñèðîâàííîãî ïîäõîäà, ÷òîáû ðåàëèçàöèÿ êàêèõ-ëèáî ïðàâ
ãðàæäàí íå âëåêëà íåîáðàòèìûå ïîñëåäñòâèÿ è ïðè÷èíåíèå ñóùåñò-
âåííîãî óùåðáà äðóãèì ïðàâàì, îñîáåííî êîòîðûì ïðèäàåòñÿ ïðèîðè-
òåòíîå çíà÷åíèå (Ñì. âûøåíàçâàííîå   Çàêëþ÷åíèå îò 25 ìàðòà1999ã.).

Â ñîîòâåòñòâèè ñî ñòàòüåé 116 Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü Êîí-
ñòèòóöèîííûé Ñóä îñóùåñòâëÿåò  êîíòðîëü çà êîíñòèòóöèîííîñòüþ
íîðìàòèâíûõ àêòîâ â ãîñóäàðñòâå. Êîíòðîëü íîðìàòèâíûõ àêòîâ  îñó-
ùåñòâëÿåòñÿ íà ñîîòâåòñòâèå  èõ íîðì Êîíñòèòóöèè èëè àêòàì áîëåå
âûñîêîé þðèäè÷åñêîé ñèëû.

Â òî æå âðåìÿ â ïðàêòèêå Êîíñòèòóöèîííîãî Ñóäà âîçíèêàëè  ñèòó-
àöèè, êîãäà  èíèöèàòîðîì ñòàâèòñÿ  âîïðîñ  î ïðîâåðêå êîíñòèòóöè-
îííîñòè íîðìàòèâíîãî àêòà, îäíàêî íè â Êîíñòèòóöèè, íè â àêòå áî-
ëåå âûñîêîé þðèäè÷åñêîé ñèëû ïî îòíîøåíèþ ê ïðîâåðÿåìîìó àêòó
îòñóòñòâóåò ñîîòâåòñòâóþùàÿ íîðìà  äëÿ ïðîâåðêè  ïðåäëîæåííîãî
àêòà íà êîíñòèòóöèîííîñòü. Â òàêîì  ñëó÷àå Êîíñòèòóöèîííûé Ñóä
ðóêîâîäñòâóåòñÿ îáùåïðàâîâûìè ïðèíöèïàìè, çàêðåïëåííûìè â
íîðìàõ ìåæäóíàðîäíîãî ïðàâà è Êîíñòèòóöèè. Â óñëîâèÿõ ôîðìèðî-
âàíèÿ ïðàâîâîãî äåìîêðàòè÷åñêîãî ãîñóäàðñòâà â Ðåñïóáëèêå Áåëà-
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ðóñü  ññûëêà íà îáùåïðàâîâûå ïðèíöèïû ÿâëÿåòñÿ äîïóñòèìîé.

Ïðèíöèï âåðõîâåíñòâà ïðàâà äåéñòâóåò â áåëîðóññêîé ïðàâîâîé ñèñ-
òåìå íå èçîëèðîâàííî, à íàðÿäó ñ äðóãèìè ïðàâîâûìè ïðèíöèïàìè.
Øèðîòà ñîäåðæàíèÿ ïðèíöèïà âåðõîâåíñòâà ïðàâà  ïîçâîëÿåò âêëþ-
÷àòü â íåãî ðÿä îîááùùååïïððààââîîââûûõõ  ïïððèèííööèèïïîîââ::

- îáåñïå÷åíèå  ïðèîðèòåòà îáùåïðèçíàííûõ íîðì ìåæäóíàðîä-
íîãî ïðàâà ïåðåä èíûìè èñòî÷íèêàìè ïðàâà;

- îáåñïå÷åíèå âåðõîâåíñòâà Êîíñòèòóöèè è åå ïðÿìîãî äåéñò-
âèÿ, íåçàâèñèìî îò òîãî, â êàêîé ìåðå  ýòè íîðìû ðåàëèçîâà-
íû â àêòàõ äåéñòâóþùåãî çàêîíîäàòåëüñòâà;

- ñîáëþäåíèå èåðàðõèè íîðìàòèâíûõ àêòîâ ïðè ðàçðåøåíèè
ïðàâîâûõ êîëëèçèé;

- íåïðèäàíèå àêòàì, óñòàíàâëèâàþùèì èëè óñèëèâàþùèì îòâåò-
ñòâåííîñòü, îáðàòíîé þðèäè÷åñêîé ñèëû;

- «íåäîïóñòèìîñòü ïîâîðîòà ê õóäøåìó» ïðè ðåãóëèðîâàíèè ñòà-
òóñà ÷åëîâåêà è ãðàæäàíèíà, òî åñòü êàæäûé ïîñëåäóþùèé
íîðìàòèâíûé àêò ìîæåò ñîäåðæàòü ëèøü áîëåå øèðîêèé îáú-
åì ïðàâ è ñâîáîä äëÿ íèõ è íå âïðàâå óñòàíàâëèâàòü îãðàíè÷å-
íèÿ ýòèõ ïðàâ;

- ïðèíöèï ðàâåíñòâà âñåõ ïåðåä çàêîíîì; 

- ïðèíöèï äîïóñòèìîñòè îãðàíè÷åíèé ïðàâ è ñâîáîä òîëüêî çà-
êîíîì;

- ïðèíöèï ñîðàçìåðíîñòè (ïðîïîðöèîíàëüíîñòè) îãðàíè÷åíèÿ
ïðàâ è ñâîáîä ëè÷íîñòè  îõðàíÿåìûì Êîíñòèòóöèåé öåííîñòÿì
è äðóãèå.

Ðàññìàòðèâàÿ âîïðîñû êîíñòèòóöèîííîñòè çàêîíîâ è èíûõ íîðìàòèâ-
íûõ àêòîâ, ðåãóëèðóþùèõ ïðàâà è ñâîáîäû  ÷åëîâåêà, Êîíñòèòóöèîí-
íûé Ñóä ðóêîâîäñòâóåòñÿ  ñèñòåìîé îáùåïðàâîâûõ  ïðèíöèïîâ, ñôîð-
ìóëèðîâàííûõ ëèáî âûòåêàþùèõ èç ñîäåðæàíèÿ Êîíñòèòóöèè,  ìåæ-
äóíàðîäíûõ àêòîâ, ïðåæäå âñåãî îáåñïå÷èâàþùèõ çàùèòó ïðàâ è ñâî-
áîä ÷åëîâåêà è ãðàæäàíèíà.   

Îñòàíîâèìñÿ íà ïðàêòèêå ðåàëèçàöèè Êîíñòèòóöèîííûì Ñóäîì Ðåñ-
ïóáëèêè Áåëàðóñü îòäåëüíûõ  îáùåïðàâîâûõ ïðèíöèïîâ ïðè ðàññìîò-
ðåíèè êîíêðåòíûõ äåë.

Êîíñòèòóöèÿ íàøåãî ãîñóäàðñòâà óñòàíîâèëà, ÷òî Ðåñïóáëèêà Áåëàðóñü
ïðèçíàåò ïðèîðèòåò îáùåïðèçíàííûõ ïðèíöèïîâ ìåæäóíàðîäíîãî ïðà-
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âà è îáåñïå÷èâàåò ñîáëþäåíèå çàêîíîäàòåëüñòâà. Ïîêàçàòåëüíî,  ÷òî
óæå ïåðâîå äåëî, ðàññìîòðåííîå Êîíñòèòóöèîííûì Ñóäîì â ñåíòÿáðå
1994 ã., — î êîíñòèòóöèîííîñòè íîðì Êîäåêñà çàêîíîâ î òðóäå, ïðåäî-
ñòàâëÿâøèõ  ïðàâî íàíèìàòåëþ ðàñòîðãàòü òðóäîâîé äîãîâîð ñ ðàáîò-
íèêîì, äîñòèãøèì ïåíñèîííîãî âîçðàñòà, áûëî îñíîâàíî íå òîëüêî íà
Êîíñòèòóöèè, íî è íà ìåæäóíàðîäíî-ïðàâîâûõ íîðìàõ.

Â òå÷åíèå  âñåãî ïåðèîäà  ñâîåé äåÿòåëüíîñòè  Êîíñòèòóöèîííûé Ñóä
îáåñïå÷èâàë ïðèìåíåíèå íîðì ìåæäóíàðîäíîãî ïðàâà. Áîëåå òîãî, íå
ÿâëÿÿñü ÷ëåíîì Ñîâåòà Åâðîïû, Êîíñòèòóöèîííûé Ñóä âî ìíîãèõ ðå-
øåíèÿõ  ññûëàëñÿ íà Åâðîïåéñêóþ êîíâåíöèþ î çàùèòå ïðàâ ÷åëîâåêà
è îñíîâíûõ ñâîáîä. Â êà÷åñòâå ïðèìåðà ìîæíî íàçâàòü äåëî «Î ñîîò-
âåòñòâèè Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü è ìåæäóíàðîäíûì äîãî-
âîðàì ïîëîæåíèé Óãîëîâíîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü, ïðåäóñìà-
òðèâàþùèõ ïðèìåíåíèå â êà÷åñòâå íàêàçàíèÿ ñìåðòíîé êàçíè», çà-
êëþ÷åíèå ïî êîòîðîìó  âûíåñåíî 11 ìàðòà 2004 ã.

Êîíñòèòóöèîííûé Ñóä ïðèçíàâàë íåêîíñòèòóöèîííûìè ðÿä íîðìàòèâ-
íûõ ïðàâîâûõ àêòîâ,  èñõîäÿ èç âåðõîâåíñòâà Êîíñòèòóöèè è åå ïðÿ-
ìîãî äåéñòâèÿ, íåçàâèñèìî îò òîãî, â êàêîé ìåðå  ýòè íîðìû ðåàëèçî-
âàíû â àêòàõ äåéñòâóþùåãî çàêîíîäàòåëüñòâà.

Íà ïðàêòèêå   èìåþò ìåñòî ñëó÷àè, êîãäà ãðàæäàíèíó  îòêàçûâàþò â
ðåàëèçàöèè èëè çàùèòå åãî ïðàâà è çàêîííîãî èíòåðåñà íà îñíîâàíèè
îòñóòñòâèÿ íåîáõîäèìîãî íîðìàòèâíîãî àêòà, íåñìîòðÿ íà òî  ÷òî ñî-
îòâåòñòâóþùèå ïðàâà îïðåäåëåíû â Êîíñòèòóöèè è ìåæäóíàðîäíî-
ïðàâîâûõ àêòàõ, ðàòèôèöèðîâàííûõ Ðåñïóáëèêîé Áåëàðóñü.

Â ðåøåíèè îò 26 ìàÿ 2000 ã. «Î íåêîòîðûõ âîïðîñàõ ðåàëèçàöèè ñòà-
òüè 57 Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü» Êîíñòèòóöèîííûé Ñóä ïðè-
çíàë, ÷òî ãðàæäàíå Ðåñïóáëèêè Áåëàðóñü â ñîîòâåòñòâèè íå òîëüêî ñ
Êîíñòèòóöèåé, íî è Çàêîíîì «Î âñåîáùåé âîèíñêîé îáÿçàííîñòè è âî-
åííîé ñëóæáå» èìåþò ïðàâî, â ÷àñòíîñòè,  ïî ðåëèãèîçíûì óáåæäåíè-
ÿì íà çàìåíó âîèíñêîé ñëóæáû àëüòåðíàòèâíîé. Ñòàòüåé 57 Êîíñòèòó-
öèè ïðåäóñìàòðèâàëîñü, ÷òî ïîðÿäîê ïðîõîæäåíèÿ âîèíñêîé ñëóæáû,
îñíîâàíèÿ è óñëîâèÿ îñâîáîæäåíèÿ îò âîèíñêîé ñëóæáû ëèáî çàìåíà
åå àëüòåðíàòèâíîé îïðåäåëÿþòñÿ çàêîíîì. Òàêèì îáðàçîì, Îñíîâíîé
Çàêîí íå ðàññìàòðèâàåò âîèíñêóþ ñëóæáó â êà÷åñòâå åäèíñòâåííîé è
áåçóñëîâíîé, äîïóñêàåò âîçìîæíîñòü îñâîáîæäåíèÿ îò âîèíñêîé
ñëóæáû ëèáî çàìåíó åå àëüòåðíàòèâíîé. 

Â òî æå âðåìÿ ïðàêòèêà ïðèìåíåíèÿ  óêàçàííîãî çàêîíîäàòåëüñòâà
ñâèäåòåëüñòâîâàëà, ÷òî ãðàæäàíå Ðåñïóáëèêè Áåëàðóñü  ïî ïðè÷èíå ðå-
ëèãèîçíûõ óáåæäåíèé íå èìåþò âîçìîæíîñòè íà ïðàêòèêå âûïîëíèòü
ñâîþ îáÿçàííîñòü ïî çàùèòå Ðåñïóáëèêè Áåëàðóñü, â òîì ÷èñëå  ïóòåì
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ïðîõîæäåíèÿ àëüòåðíàòèâíîé ñëóæáû.  Íåâîçìîæíîñòü  îáåñïå÷åíèÿ
ïðàâà íà àëüòåðíàòèâíóþ ñëóæáó îòäåëüíûìè äîëæíîñòíûìè ëèöàìè
îáúÿñíÿëàñü îòñóòñòâèåì ñïåöèàëüíîãî çàêîíà, ÷òî ïðèâîäèëî ê âîç-
íèêíîâåíèþ êîíôëèêòîâ ìåæäó ãðàæäàíàìè è ãîñóäàðñòâîì, ïîñêîëü-
êó íå îáåñïå÷èâàëèñü â ïîëíîé ìåðå ïðàâà ãðàæäàí â Ðåñïóáëèêå Áå-
ëàðóñü, ãàðàíòèðîâàííûå Êîíñòèòóöèåé. Ëèöà, îòêàçûâàâøèåñÿ îò âî-
èíñêîé ñëóæáû è òðåáîâàâøèå íàïðàâëåíèÿ èõ íà àëüòåðíàòèâíóþ
ñëóæáó, ïðèâëåêàëèñü ê óãîëîâíîé îòâåòñòâåííîñòè çà óêëîíåíèå îò
ïðèçûâà íà âîåííóþ ñëóæáó. Ïðè ýòîì óïóñêàëîñü èç âèäó, ÷òî Êîí-
ñòèòóöèÿ  îáëàäàåò  âåðõîâåíñòâîì è ïðÿìûì äåéñòâèåì. Îòñóòñòâèå
íåîáõîäèìîãî íîðìàòèâíîãî àêòà íå ìîæåò ÿâëÿòüñÿ îñíîâàíèåì äëÿ
îòêàçà â çàùèòå òîãî èëè èíîãî ïðàâà. 

Â âûøåíàçâàííîì  ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà óêàçàíî, ÷òî
ïðèâëå÷åíèå  ãðàæäàí ê îòâåòñòâåííîñòè çà óêëîíåíèå îò ïðèçûâà íà
âîåííóþ ñëóæáó äîïóñòèìî  òîëüêî ïðè  ñîçäàíèè ãîñóäàðñòâîì óñ-
ëîâèé äëÿ ïðîõîæäåíèÿ  ãðàæäàíàìè Ðåñïóáëèêè Áåëàðóñü êàê âîèí-
ñêîé, òàê è àëüòåðíàòèâíîé ñëóæáû. Ïðè íàëè÷èè ïðàâà ïðèçûâíèêà
íà àëüòåðíàòèâíóþ ñëóæáó  ïðèâëå÷åíèå åãî ê óãîëîâíîé îòâåòñòâåí-
íîñòè âîçìîæíî òîëüêî  çà óêëîíåíèå îò  ïðîõîæäåíèÿ àëüòåðíàòèâ-
íîé ñëóæáû.

Ïðèíöèï âåðõîâåíñòâà  Êîíñòèòóöèè è åå ïðÿìîãî äåéñòâèÿ  òåñíî
ñâÿçàí ñ ïðèíöèïîì äîñòàòî÷íîñòè è ïîëíîòû  ïðàâîâîãî ðåãóëèðîâà-
íèÿ îáùåñòâåííûõ îòíîøåíèé. Âîïðåêè ýòîìó ïðèíöèïó, íîðìàòèâ-
íûå ïðàâîâûå àêòû íåðåäêî ñîäåðæàò ïðîáåëû, ïðîòèâîðå÷èÿ, íåÿñ-
íûå ôîðìóëèðîâêè, â òî æå âðåìÿ âñòðå÷àþòñÿ  â íîðìàòèâíûõ  ïðà-
âîâûõ àêòàõ è ñëó÷àè èçëèøíåé ðåãëàìåíòàöèè  îáùåñòâåííûõ îòíî-
øåíèé. 

Äàâàÿ â ðÿäå ñâîèõ çàêëþ÷åíèé îöåíêó êîíñòèòóöèîííîñòè íîðì ìà-
òåðèàëüíîãî ïðàâà, Êîíñòèòóöèîííûé Ñóä îáðàùàë âíèìàíèå è íà íå-
ñîâåðøåíñòâî íîðì ïðîöåññóàëüíîãî ïðàâà. Îòñóòñòâèå ìåõàíèçìà ðå-
àëèçàöèè  íîðì ìàòåðèàëüíîãî ïðàâà íåðåäêî äàâàë ïîâîä äîëæíîñò-
íûì ëèöàì  äëÿ íåèñïîëíåíèÿ  ïîëîæåíèé Êîíñòèòóöèè, â òî âðåìÿ
êàê åå íîðìû èìåþò íåïîñðåäñòâåííîå è ïðÿìîå äåéñòâèå.

Ðàçóìååòñÿ,  íàèáîëåå öèâèëèçîâàííûì âàðèàíòîì  ðåøåíèÿ  ïðîáëå-
ìû íåêîíñòèòóöèîííîñòè óìîë÷àíèÿ ÿâëÿåòñÿ ïðèíÿòèå íîðìîòâîð÷å-
ñêèì îðãàíîì ñîîòâåòñòâóþùåãî íîðìàòèâíîãî àêòà, óñòðàíÿþùåãî
ïðîáåëû ïðàâîâîãî ðåãóëèðîâàíèÿ. Ìíîãèå  äåëà Êîíñòèòóöèîííûì
Ñóäîì ðàññìîòðåíû ñ ó÷åòîì ðåàëèçàöèè íàçâàííîãî ïðèíöèïà. Òàê,
ïî ðÿäó äåë Êîíñòèòóöèîííûì Ñóäîì áûëà ïðèçíàíà íåêîíñòèòóöèîí-
íîñòü «ïðîáåëüíîñòè», ò.å. àêò ïðèçíàâàëñÿ íåêîíñòèòóöèîííûì â ñâÿ-
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çè ñ îòñóòñòâèåì â íåì ðåãóëèðîâàíèÿ òîãî èëè èíîãî âîïðîñà.  Íå-
ñìîòðÿ íà êîíñòèòóöèîííóþ ãàðàíòèþ ïðàâà êàæäîãî íà çàùèòó åãî
ïðàâ è ñâîáîä  êîìïåòåíòíûì, íåçàâèñèìûì è áåñïðèñòðàñòíûì ñó-
äîì, íåêîòîðûå íîðìàòèâíûå ïðàâîâûå àêòû, ïðèíÿòûå êàê äî  ïðèíÿ-
òèÿ äåéñòâóþùåé Êîíñòèòóöèè, òàê è ïîñëå ââåäåíèÿ åå â äåéñòâèå, íå
ñîäåðæàò íîðìû î ñóäåáíîì îáæàëîâàíèè íàðóøåííûõ ïðàâ è ñâîáîä,
â ñâÿçè ñ ÷åì íà ïðàêòèêå ñóäû îòêàçûâàþò â ïðèíÿòèè çàÿâëåíèÿ èëè
æàëîáû ñî ññûëêîé íà íåïîäâåäîìñòâåííîñòü  ñïîðà ñóäó èëè íà îò-
ñóòñòâèå ìåõàíèçìà çàùèòû ïðàâ è ñâîáîä.

Êîíñòèòóöèîííûé Ñóä ðàññìîòðåë ðÿä äåë î ãàðàíòèè ïðàâà íà ñóäåá-
íóþ çàùèòó â ïåðâûå ãîäû ñâîåé äåÿòåëüíîñòè. Íîðìàòèâíûå ïðàâî-
âûå àêòû,  ïðèíÿòûå ïîñëå ââåäåíèÿ â äåéñòâèå Êîíñòèòóöèè 1994 ãî-
äà, óæå ñîäåðæàò íîðìû î ñóäåáíîì îáæàëîâàíèè íàðóøåííîãî ïðàâà.
Â òî æå âðåìÿ è  ñîâñåì íåäàâíî Êîíñòèòóöèîííîìó Ñóäó âíîâü ïðè-
øëîñü îáðàòèòüñÿ ê äàííîìó âîïðîñó. 

Êîíñòèòóöèîííûé Ñóä ïðèíÿë ðåøåíèÿ: îò 2 àïðåëÿ 2001 ã. «Î ïðàâå
îñóæäåííûõ ê ëèøåíèþ ñâîáîäû íà ñóäåáíîå îáæàëîâàíèå ïðèìåíåí-
íûõ ê íèì ìåð âçûñêàíèÿ»; îò 15 èþëÿ 2002 ã. «Îá îáåñïå÷åíèè êîí-
ñòèòóöèîííîãî ïðàâà îñóæäåííûõ ê ëèøåíèþ ñâîáîäû íà ñóäåáíîå îá-
æàëîâàíèå ïðèìåíåííûõ ê íèì âçûñêàíèé» è îò 24 äåêàáðÿ 2002 ã. «Î
êîíñòèòóöèîííûõ ãàðàíòèÿõ ïðàâà ëèö, îñóæäåííûõ ê ëèøåíèþ ñâî-
áîäû, íà ñóäåáíîå îáæàëîâàíèå ïðèìåíåííûõ ê íèì ìåð âçûñêàíèÿ».
Êîíñòèòóöèîííûé Ñóä âûíóæäåí áûë òðèæäû çàíèìàòüñÿ óêàçàííûì
âîïðîñîì, ïîñêîëüêó ñóäû îòêàçûâàëè îñóæäåííûì  â ðàññìîòðåíèè
æàëîá íà ïðèìåíÿåìûå ê íèì âçûñêàíèÿ.

Â ñîîòâåòñòâèè ñ Óãîëîâíî-èñïîëíèòåëüíûì êîäåêñîì Ðåñïóáëèêè Áå-
ëàðóñü íà ëèö, îñóæäåííûõ ê ëèøåíèþ ñâîáîäû çà íàðóøåíèÿ èìè óñ-
òàíîâëåííîãî ïîðÿäêà îòáûâàíèÿ íàêàçàíèÿ ìîãóò áûòü ïðèìåíåíû
ñîîòâåòñòâóþùèå ìåðû âçûñêàíèÿ. Ïðè íàëè÷èè îñíîâàíèé âçûñêà-
íèå ìîæåò áûòü îòìåíåíî èëè çàìåíåíî äîëæíîñòíûì ëèöîì, ïðèìå-
íèâøèì åãî, ëèáî âûøåñòîÿùèì äîëæíîñòíûì ëèöîì, èìåþùèì íà
ýòî ïðàâî. Óãîëîâíî-èñïîëíèòåëüíûé êîäåêñ íå ïðåäóñìàòðèâàåò ïðà-
âî îáæàëîâàíèÿ òàêèõ âçûñêàíèé   â ñóäåáíîì ïîðÿäêå. Â ñâÿçè ñ ýòèì
Êîíñòèòóöèîííûé Ñóä ïðèøåë ê âûâîäó, ÷òî îãðàíè÷åíèå ïðàâà îñóæ-
äåííûõ íà ñóäåáíîå  îáæàëîâàíèå ïðèìåíåííûõ ê íèì âçûñêàíèé  íå
ñîîòâåòñòâóåò ñò. 60 Êîíñòèòóöèè. Ïðàâî íà ñóäåáíóþ çàùèòó îòíîñèò-
ñÿ ê òàêèì ïðàâàì,  êîòîðûå íå ìîãóò áûòü îãðàíè÷åíû, â òîì ÷èñëå è
â îòíîøåíèè ëèö, îñóæäåííûõ ê ëèøåíèþ ñâîáîäû çà ñîâåðøåííîå
ïðåñòóïëåíèå. Èñõîäÿ èç èçëîæåííîãî, Êîíñòèòóöèîííûé Ñóä ïîñòà-
íîâèë: ñ÷èòàòü, ÷òî  îñóæäåííûå ê ëèøåíèþ ñâîáîäû, îáæàëîâàâøèå
íàëîæåííîå íà íèõ âçûñêàíèå ñîîòâåòñòâóþùåìó äîëæíîñòíîìó ëèöó
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è íå ñîãëàñíûå ñ ïðèíÿòûì â îòíîøåíèè èõ ðåøåíèåì, âïðàâå íà îñ-
íîâàíèè ñòàòåé 60 è 137 Êîíñòèòóöèè îáðàùàòüñÿ â ñóä.

Íåñìîòðÿ íà ïðèíÿòîå Êîíñòèòóöèîííûì Ñóäîì ðåøåíèå, îáùèå ñó-
äû ïðîäîëæàëè îòêàçûâàòü â ðàññìîòðåíèè æàëîá îñóæäåííûõ ê ëè-
øåíèþ ê ñâîáîäû íà ïðèìåíåíèå  ê íèì ìåð âçûñêàíèÿ, ññûëàÿñü íà
òî,  ÷òî çàêîíîäàòåëüñòâîì íå ïðåäóñìîòðåí ïîðÿäîê ñóäåáíîãî îáæà-
ëîâàíèÿ óêàçàííûõ äåéñòâèé àäìèíèñòðàöèè èñïðàâèòåëüíûõ ó÷ðåæ-
äåíèé. Îòêàç îñóæäåííûì â ïðàâå íà ñóäåáíîå îáæàëîâàíèå ïðèìå-
íåííûõ ê íèì ìåð âçûñêàíèÿ âëå÷åò îòðèöàòåëüíûå äëÿ íèõ ïîñëåäñò-
âèÿ, â òîì ÷èñëå íåïðèìåíåíèå àìíèñòèè, èíûõ ôîðì ñìÿã÷åíèÿ íàêà-
çàíèÿ èëè îñâîáîæäåíèÿ îò íåãî. 

Â ñâÿçè ñ ýòèì Êîíñòèòóöèîííûé Ñóä â ðåøåíèè îò 15 èþëÿ 2002 ã.
óêàçàë, ÷òî Êîíñòèòóöèÿ îáëàäàåò âûñøåé þðèäè÷åñêîé ñèëîé, è â
ñëó÷àå ðàñõîæäåíèÿ ñ íåé çàêîíà, äåêðåòà èëè óêàçà äåéñòâóåò Êîí-
ñòèòóöèÿ. Ýòî ïîëîæåíèå, çàêðåïëåííîå â ñòàòüå 137 Êîíñòèòóöèè ñëå-
äóåò ïîíèìàòü  íå êàê äåêëàðàöèþ, à êàê ðóêîâîäñòâî ê ïðàêòè÷åñêî-
ìó ïðèìåíåíèþ Êîíñòèòóöèè êîìïåòåíòíûìè îðãàíàìè, è ïðåæäå âñå-
ãî — ñóäàìè. Îíè íå òîëüêî âïðàâå ïðèìåíÿòü íàïðÿìóþ íîðìû Îñ-
íîâíîãî Çàêîíà, íî è îáÿçàíû  ñëåäîâàòü ïðåäïèñàíèÿì ýòèõ íîðì â
ñëó÷àÿõ, êîãäà èìååò ìåñòî íåñîîòâåòñòâèå Êîíñòèòóöèè ïðèìåíÿåìûõ
íîðìàòèâíûõ àêòîâ ëèáî íåäîñòàòî÷íàÿ óðåãóëèðîâàííîñòü â íèõ îò-
äåëüíûõ êîíñòèòóöèîííûõ ïîëîæåíèé. Â óêàçàííîì ðåøåíèè Êîíñòè-
òóöèîííûé Ñóä îáÿçàë Âåðõîâíûé Ñóä îáåñïå÷èòü ðåàëèçàöèþ ñóäàìè
íîðìû ñòàòüè 60 Êîíñòèòóöèè î ïðàâå íà ñóäåáíóþ çàùèòó, âêëþ÷àÿ
è ïðàâî îñóæäåííûõ ê ëèøåíèþ  ñâîáîäû íà ñóäåáíîå îáæàëîâàíèå
ïðèìåíåííûõ ê íèì ìåð âçûñêàíèÿ. Îäíîâðåìåííî Íàöèîíàëüíîìó
Ñîáðàíèþ áûëî ïðåäëîæåíî âíåñòè ñîîòâåòñòâóþùèå äîïîëíåíèÿ  â
Óãîëîâíî-èñïîëíèòåëüíûé êîäåêñ.

Îäíàêî è ïîñëå ïðèíÿòèÿ  âòîðîãî ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà
ïðàêòèêà îòêàçà îñóæäåííûì â ðàññìîòðåíèè æàëîá ïðîäîëæàëàñü ñî
ññûëêîé íà îòñóòñòâèå â çàêîíîäàòåëüñòâå íîðì, ðåãóëèðóþùèõ ïîðÿ-
äîê ïðèíÿòèÿ è ðàññìîòðåíèÿ òàêèõ æàëîá. Êîíñòèòóöèîííûé Ñóä â
ðåøåíèè îò 24 äåêàáðÿ 2002 ã., ïîäòâåðäèâ ñâîþ ïðàâîâóþ ïîçèöèþ ïî
äàííîìó äåëó, ïðåäëîæèë ëèöàì, îñóæäåííûì  ê ëèøåíèþ ñâîáîäû â
ñëó÷àå íåèñïîëíåíèÿ íîðìû Êîíñòèòóöèè, ïðåäóñìàòðèâàþùåé èõ
ïðàâî íà ñóäåáíóþ çàùèòó, îáðàùàòüñÿ â îðãàíû ïðîêóðàòóðû äëÿ
ïðèìåíåíèÿ ìåð ïðîêóðîðñêîãî ðåàãèðîâàíèÿ è âîññòàíîâëåíèÿ íàðó-
øåííûõ êîíñòèòóöèîííûõ ïðàâ.

Íåîáõîäèìîñòü ïðèíÿòèÿ Êîíñòèòóöèîííûì Ñóäîì òðåòüåãî ðåøåíèÿ
ïî îäíîìó è òîìó æå âîïðîñó  ÿâèëàñü ñëåäñòâèåì èãíîðèðîâàíèÿ ñó-
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äàìè êîíñòèòóöèîííîãî ïðàâà êàæäîãî íà äîñòóï ê ïðàâîñóäèþ, êîòî-
ðîå â ìåæäóíàðîäíîì ïðàâå  ðàññìàòðèâàåòñÿ  â êà÷åñòâå íåîòúåìëåì-
ëåìîãî ïðàâà â ïðàâîâîì ãîñóäàðñòâå. Ðåøåíèå Êîíñòèòóöèîííîãî Ñó-
äà ïî äàííîìó âîïðîñó  áûëî ðåàëèçîâàíî Çàêîíîì îò 4 ÿíâàðÿ 2003
ã., êîòîðûì Óãîëîâíî-èñïîëíèòåëüíûé êîäåêñ äîïîëíåí ïîëîæåíèåì î
òîì, ÷òî îñóæäåííûé èìååò ïðàâî îáæàëîâàòü ðåøåíèå äîëæíîñòíîãî
ëèöà î íàëîæåíèè íà íåãî  âçûñêàíèÿ íå òîëüêî âûøåñòîÿùåìó äîëæ-
íîñòíîìó ëèöó, ïðîêóðîðó, íî è â ñóä. 

Ïðèíöèï äîïóñòèìîñòè îãðàíè÷åíèé ïðàâ è ñâîáîä òîëüêî çàêîíîì
òðåáóåò ðåãóëèðîâàíèÿ îòíîøåíèé ãîñóäàðñòâà è ãðàæäàí òîëüêî íà
óðîâíå çàêîíà.  Ýòî îçíà÷àåò, ÷òî  çàêîíîäàòåëü ïî âîïðîñàì ïðàâ
ãðàæäàí íå äîëæåí äåëåãèðîâàòü èëè ïåðåäàâàòü èõ íà ðàññìîòðåíèå
èñïîëíèòåëüíîé âëàñòè. 

Ïðè ðàññìîòðåíèè äåë î ïðàâàõ è ñâîáîäàõ Êîíñòèòóöèîííûé Ñóä
ñòðîãî ïðèäåðæèâàåòñÿ ñîáëþäåíèÿ äàííîãî ïðèíöèïà. Ïðèìåðîì ìî-
æåò ÿâëÿòüñÿ äåëî îá îòáóêñèðîâàíèè òðàíñïîðòíûõ ñðåäñòâ, çàêëþ÷å-
íèå ïî êîòîðîìó âûíåñåíî 23 èþëÿ 1999 ã.  Ïðåäìåòîì ðàññìîòðåíèÿ
Êîíñòèòóöèîííîãî Ñóäà ÿâèëèñü äâà ðåøåíèÿ Ìèíñêîãî ãîðîäñêîãî
èñïîëíèòåëüíîãî êîìèòåòà, êîòîðûìè ïðåäîñòàâëÿëîñü ïðàâî îðãàíàì
Ãîñóäàðñòâåííîé àâòîìîáèëüíîé èíñïåêöèè  îñóùåñòâëÿòü ïðèíóäè-
òåëüíóþ îòáóêñèðîâêó îñòàâëåííûõ âëàäåëüöàìè òðàíñïîðòíûõ
ñðåäñòâ,  åñëè ýòè ñðåäñòâà ìåøàëè óáîðêå ïðîåçæåé ÷àñòè  óëèö è äî-
ðîã, îãðàíè÷èâàëè ïðîïóñêíóþ ñïîñîáíîñòü  äîðîã,  ìåøàëè ïðîåçäó è
â äðóãèõ ñëó÷àÿõ. Â ñâîåì Çàêëþ÷åíèè ïî äåëó Êîíñòèòóöèîííûé Ñóä
óêàçàë, ÷òî,  ãàðàíòèðóÿ ïðàâà è ñâîáîäû ëè÷íîñòè, Êîíñòèòóöèÿ äîïó-
ñêàåò èõ îãðàíè÷åíèå òîëüêî â ñëó÷àÿõ, ïðåäóñìîòðåííûõ çàêîíîì, â
èíòåðåñàõ íàöèîíàëüíîé áåçîïàñíîñòè, îáùåñòâåííîãî ïîðÿäêà, çàùè-
òû íðàâñòâåííîñòè, çäîðîâüÿ íàñåëåíèÿ, ïðàâ è ñâîáîä äðóãèõ ëèö. Óñ-
òàíîâëåíèå  è ïðèìåíåíèå òàêîé ìåðû ïðèíóäèòåëüíîãî õàðàêòåðà,
êàê îòáóêñèðîâêà òðàíñïîðòíîãî ñðåäñòâà, äîëæíî áûòü îñíîâàíî íà
çàêîíå  ñ ÷åòêèì îïðåäåëåíèåì ïðàâîâîé ïðèðîäû, îñíîâàíèé, óñëî-
âèé, ïîðÿäêà è ïðàâîâûõ ïîñëåäñòâèé åå ïðèìåíåíèÿ, ãàðàíòèðóþùèõ
êàê îáåñïå÷åíèå áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ, òàê è çàùèòó
ïðàâ è çàêîííûõ èíòåðåñîâ âëàäåëüöåâ òðàíñïîðòíûõ ñðåäñòâ. Ïðè
ïðèìåíåíèè ïðèíóäèòåëüíîé îòáóêñèðîâêè òðàíñïîðòíûõ ñðåäñòâ âëà-
äåëüöàì äîëæíî áûòü ãàðàíòèðîâàíî òàêæå ïðàâî íà íåìåäëåííîå  ïî-
ëó÷åíèå èíôîðìàöèè î ìåñòîíàõîæäåíèè òðàíñïîðòíîãî ñðåäñòâà.

Êîíñòèòóöèîííûé Ñóä óêàçàë, ÷òî  Ìèíñêèé ãîðîäñêîé èñïîëíèòåëü-
íûé êîìèòåò, ââåäÿ íå ïðåäóñìîòðåííóþ  çàêîíîäàòåëüñòâîì ìåðó àä-
ìèíèñòðàòèâíîãî ïðèíóæäåíèÿ, ïðåâûñèë ñâîè ïîëíîìî÷èÿ. Ðåøåíèÿ
èñïîëíèòåëüíîé âëàñòè  îãðàíè÷èâàþò ïðàâà ñîáñòâåííèêà íà âëàäå-
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200 íèå, ïîëüçîâàíèå è ðàñïîðÿæåíèå èìóùåñòâîì ïî ñâîåìó óñìîòðåíèþ,
à òàêèå îãðàíè÷åíèÿ â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé  äîïóñêàþòñÿ
òîëüêî â ñëó÷àÿõ, ïðåäóñìîòðåííûõ  çàêîíîì.

Ïðîâåðÿÿ êîíñòèòóöèîííîñòü  íîðìàòèâíûõ ïðàâîâûõ àêòîâ, Êîíñòè-
òóöèîííûé Ñóä ðóêîâîäñòâóåòñÿ è òàêèì êîíñòèòóöèîííûì ïðèíöè-
ïîì,  êàê ïðèíöèï ñîðàçìåðíîñòè  (ïðîïîðöèîíàëüíîñòè) îãðàíè÷åíèÿ
ïðàâ è ñâîáîä ëè÷íîñòè îõðàíÿåìûì  Êîíñòèòóöèåé öåííîñòÿì. Ñìûñë
ýòîãî ïðèíöèïà  — âûÿñíèòü,  äåéñòâèòåëüíî ëè  îïàñíîñòü äëÿ ãîñó-
äàðñòâà è ïðàâîïîðÿäêà  ñòîëü âåëèêà, ÷òî çàêîíîäàòåëü îáÿçàí ïðåä-
ïðèíÿòü ìåðû îãðàíè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà, ñîðàçìåðíûå âîç-
íèêøåé óãðîçå. Îãðàíè÷åíèÿ ïðàâ è ñâîáîä ìîãóò èìåòü ìåñòî, îäíà-
êî îíè äîëæíû áûòü íåîáõîäèìûìè, ñðåäñòâî  îãðàíè÷åíèÿ ïðàâ
äîëæíî áûòü íàèìåíåå îáðåìåíèòåëüíûì. Ïðèíöèï ïðîïîðöèîíàëüíî-
ñòè äîëæåí ðàññìàòðèâàòüñÿ êàê äîïóùåíèå òàêîãî  âìåøàòåëüñòâà â
ïðàâà è ñâîáîäû, êîòîðûå êîíñòèòóöèîííî íåîáõîäèìû1. Â ïðàâîâîì
ãîñóäàðñòâå ïðàâîìåðíûìè îãðàíè÷åíèÿìè ïðàâ è ñâîáîä ÷åëîâåêà è
ãðàæäàíèíà ñî ñòîðîíû ãîñóäàðñòâà ÿâëÿþòñÿ òîëüêî òå, êîòîðûå îñó-
ùåñòâëÿþòñÿ â ôîðìå çàêîíà íà îñíîâàíèè íîðì Êîíñòèòóöèè è â ñî-
îòâåòñòâèè ñ êîíñòèòóöèîííûìè ïðèíöèïàìè. Ñòàòüÿ 23 Êîíñòèòóöèè
óñòàíàâëèâàåò èñ÷åðïûâàþùèé ïåðå÷åíü îñíîâàíèé, öåëåé îãðàíè÷å-
íèÿ ïðàâ è ñâîáîä (â èíòåðåñàõ íàöèîíàëüíîé áåçîïàñíîñòè, îáùåñò-
âåííîãî ïîðÿäêà, çàùèòû íðàâñòâåííîñòè, çäîðîâüÿ íàñåëåíèÿ, ïðàâ è
ñâîáîä äðóãèõ ëèö).  Ñîðàçìåðíîñòü (ïðîïîðöèîíàëüíîñòü) òàêèõ îãðà-
íè÷åíèé îïðåäåëÿåòñÿ, èñõîäÿ èç çíà÷èìîñòè îãðàíè÷åííîãî ïðàâà è
çàùèùàåìîãî èíòåðåñà. Êàê óêàçàë Êîíñòèòóöèîííûé Ñóä â ñâîåì Çà-
êëþ÷åíèè îò 20 ôåâðàëÿ 2004 ã., ïðè îãðàíè÷åíèè ïðèîáðåòåííûõ
ïðàâ îñîáî ñëåäóåò ó÷èòûâàòü ïðèíöèïû ñïðàâåäëèâîñòè, ñîðàçìåðíî-
ñòè, ìàêñèìàëüíîãî ó÷åòà ÷àñòíûõ è ïóáëè÷íûõ èíòåðåñîâ.

Òàê, ðàññìàòðèâàÿ êîíñòèòóöèîííîñòü íîðìàòèâíûõ àêòîâ,  ðåãóëèðó-
þùèõ  ïîðÿäîê âûåçäà ãðàæäàí èç  Ðåñïóáëèêè Áåëàðóñü è âúåçäà â
íåå, Êîíñòèòóöèîííûé Ñóä ïðèçíàë, ÷òî îáÿçàòåëüíîñòü ïðîñòàâëåíèÿ
îòìåòêè â ïàñïîðòå î ðàçðåøåíèè âûåçäà èç ñòðàíû, óñòàíîâëåííàÿ
äëÿ âñåõ ãðàæäàí,  àáñîëþòíîå áîëüøèíñòâî èç êîòîðûõ íå èìååò îã-
ðàíè÷åíèé íà âûåçä, óìàëÿåò èõ ïðàâà è íåñîðàçìåðíà çàùèùàåìûì
Êîíñòèòóöèåé öåííîñòÿì. Êîíñòèòóöèÿ  ãàðàíòèðóåò ãðàæäàíàì  ïðà-
âî ñâîáîäíîãî âûåçäà èç Ðåñïóáëèêè Áåëàðóñü è áåñïðåïÿòñòâåííîãî
âîçâðàùåíèÿ  îáðàòíî.  Ïîýòîìó ïðîñòàâëåíèå îòìåòîê (øòàìïîâ) â
ïàñïîðòå, êîòîðîå îáúÿñíÿåòñÿ íåîáõîäèìîñòüþ êîíòðîëÿ çà ëèöàìè,
èìåþùèìè âðåìåííûå îãðàíè÷åíèÿ íà âûåçä, ÿâëÿåòñÿ íå òîëüêî èç-

1 Âàñèëåâè÷ Ã.À. Êîíñòèòóöèÿ Ðåñïóáëèêè Áåëàðóñü  - ïðàâîâàÿ îñíîâà ïðåîáðàçîâàíèÿ
ãîñóäàðñòâà è îáùåñòâà //Âåñòíèê Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áåëàðóñü, 2004, ¹ 1.
– Ñ. 108-109Ê
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ëèøíèì îáðåìåíåíèåì äëÿ ãðàæäàí, íî è íåñîðàçìåðíûì ñ ïðîâîçãëà-
øåííûìè â Êîíñòèòóöèè öåëÿìè.

Íåñîðàçìåðíîñòü îãðàíè÷åíèé çàùèùàåìûì ïðàâàì áûëà óñòàíîâëåíà
Êîíñòèòóöèîííûì Ñóäîì  ïðè ðàññìîòðåíèè äåëà î ïðèâàòèçàöèè æè-
ëüÿ. Çàêîíîì Ðåñïóáëèêè Áåëàðóñü «Î ïðèâàòèçàöèè æèëèùíîãî ôîí-
äà â Ðåñïóáëèêå Áåëàðóñü» ïðåäóñìàòðèâàëîñü, ÷òî êâàðòèðà, çàñåëåí-
íàÿ íåñêîëüêèìè íàíèìàòåëÿìè, ìîæåò áûòü ïðèâàòèçèðîâàíà îäíî-
âðåìåííî íåñêîëüêèìè íàíèìàòåëÿìè â îáùóþ äîëåâóþ ñîáñòâåí-
íîñòü. Ýòèì ñàìûì îòñóòñòâèå ñîãëàñèÿ îäíîãî èç íàíèìàòåëåé íà ïðè-
âàòèçàöèþ íåçàâèñèìî îò ïðè÷èí îòêàçà â äà÷å òàêîãî ñîãëàñèÿ èñ-
êëþ÷àëî ïðàâî äðóãîãî íàíèìàòåëÿ ïðèâàòèçèðîâàòü çàíèìàåìîå æè-
ëîå ïîìåùåíèå. Äàííîé íîðìîé, äåéñòâîâàâøåé â òå÷åíèå ïðîäîëæè-
òåëüíîãî ñðîêà, íàðóøàëèñü êîíñòèòóöèîííûå ïðàâà ìíîãèõ òûñÿ÷
ãðàæäàí Ðåñïóáëèêè Áåëàðóñü íà ïðèâàòèçàöèþ çàíèìàåìîãî  æèëîãî
ïîìåùåíèÿ, ïîñêîëüêó ðåàëèçàöèÿ ýòîãî ïðàâà áûëà ïîñòàâëåíà â çà-
âèñèìîñòü îò ñîãëàñèÿ äðóãèõ íàíèìàòåëåé.

Ïðèçíàâàÿ íåêîíñòèòóöèîííîé ïðîâåðÿåìóþ íîðìó Çàêîíà «Î ïðèâà-
òèçàöèè æèëèùíîãî ôîíäà», Êîíñòèòóöèîííûé Ñóä â ñâîåì ðåøåíèè
óêàçàë, ÷òî îãðàíè÷åíèÿ â ïðèâàòèçàöèè æèëûõ ïîìåùåíèé ìîãóò
áûòü îáóñëîâëåíû ëèøü òàêèìè îáñòîÿòåëüñòâàìè, êîòîðûå â ïðèíöè-
ïå èñêëþ÷àþò âîçìîæíîñòü ïåðåäà÷è æèëüÿ â ñîáñòâåííîñòü ëèáî îáú-
åêòèâíî òðåáóþò óñòàíîâëåíèÿ îñîáîãî ïîðÿäêà ïðèâàòèçàöèè.  Ïðè-
ìåíèòåëüíî ê æèëûì ïîìåùåíèÿì, çàíèìàåìûì íåñêîëüêèìè íàíèìà-
òåëÿìè, òàêèå îáñòîÿòåëüñòâà îòñóòñòâóþò, ïîñêîëüêó èçìåíåíèå ôîð-
ìû ñîáñòâåííîñòè íå âëèÿåò íà ïðàâîâîé ðåæèì ìåñò îáùåãî ïîëüçî-
âàíèÿ êâàðòèðû. Îãðàíè÷åíèå ïðàâà íàíèìàòåëÿ æèëîãî ïîìåùåíèÿ
íà ñâîáîäíóþ, íåçàâèñèìóþ îò âîëåèçúÿâëåíèÿ äðóãèõ íàíèìàòåëåé
ïðèâàòèçàöèþ îñíîâûâàëîñü íà ïîëîæåíèÿõ ñòàòüè 23 Êîíñòèòóöèè,
ñîãëàñíî êîòîðîé îãðàíè÷åíèå ïðàâ è ñâîáîä ëè÷íîñòè äîïóñêàåòñÿ
òîëüêî â èíòåðåñàõ íàöèîíàëüíîé áåçîïàñíîñòè, îáùåñòâåííîãî ïî-
ðÿäêà, çàùèòû íðàâñòâåííîñòè, çäîðîâüÿ íàñåëåíèÿ, ïðàâ è ñâîáîä
äðóãèõ ãðàæäàí. Êîíñòèòóöèîííûé Ñóä îáðàòèë âíèìàíèå íà íåñîðàç-
ìåðíîñòü ââåäåííûõ îãðàíè÷åíèé çàùèùàåìûì èíòåðåñàì, ïîñêîëüêó
ãàðàíòèðîâàííîå Êîíñòèòóöèåé è çàêîíàìè ïðàâî ãðàæäàí íà ïðèâà-
òèçàöèþ çàíèìàåìûõ æèëûõ ïîìåùåíèé áûëî ïîñòàâëåíî â çàâèñè-
ìîñòü îò ñóáúåêòèâíîãî óñìîòðåíèÿ äðóãèõ íàíèìàòåëåé, èõ æåëàíèÿ
ïðèâàòèçèðîâàòü êâàðòèðó â îáùóþ äîëåâóþ ñîáñòâåííîñòü.

Âûðàáîòàííûå  è ñôîðìóëèðîâàííûå Êîíñòèòóöèîííûì Ñóäîì ïðàâî-
âûå ïîçèöèè èìåþò âàæíîå çíà÷åíèå äëÿ íàïðàâëåíèÿ äàëüíåéøåé
ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà. Ïðè ðàññìîòðåíèè äàëüíåéøåì
ñõîäíûõ äåë, â ïîäòâåðæäåíèå ñâîåé ïðàâîâîé ïîçèöèè, Êîíñòèòóöè-
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îííûé Ñóä â ðåøåíèÿõ óêàçûâàåò íà ïîçèöèè, èçëîæåííûå èì â ïðå-
äûäóùèõ ðåøåíèÿõ.

Îñíîâíîé Çàêîí  Ðåñïóáëèêè Áåëàðóñü  óñòàíàâëèâàåò îáÿçàííîñòü
ãîñóäàðñòâà, âñåõ åãî îðãàíîâ è äîëæíîñòíûõ ëèö äåéñòâîâàòü â ïðå-
äåëàõ Êîíñòèòóöèè è ïðèíÿòûõ â ñîîòâåòñòâèè ñ íåé àêòîâ çàêîíîäà-
òåëüñòâà.

Êàê óêàçàíî â îäíîì èç ïîñëàíèé Êîíñòèòóöèîííîãî Ñóäà  î ñîñòîÿ-
íèè êîíñòèòóöèîííîé çàêîííîñòè, îáåñïå÷åíèå  âåðõîâåíñòâà Êîíñòè-
òóöèè â öåëÿõ íàäëåæàùåé ðåàëèçàöèè ïðèíöèïà âåðõîâåíñòâà ïðàâà
òðåáóåò ïîâñåäíåâíûõ óñèëèé  âñåõ ãîñóäàðñòâåííûõ îðãàíîâ, äîëæíî-
ñòíûõ è èíûõ ëèö, ãëóáîêîãî îñîçíàíèÿ èìè ñâîåé  îòâåòñòâåííîñòè
çà ñîñòîÿíèå êîíñòèòóöèîííîé çàêîííîñòè, îñíîâó êîòîðîé  ñîñòàâëÿ-
þò íàäëåæàùåå îáåñïå÷åíèå ïðàâ è ñâîáîä ëè÷íîñòè, èõ îõðàíà è çà-
ùèòà ñî ñòîðîíû ãîñóäàðñòâà.

SUMMARY

The principle of rule of law is analyzed in activity of the Constitutional
Court of Republic of Belarus on realization of.

It is mentioned that the given principle has found its confirmation is
Article 7 in the Constitution of Belarus according to which the reign of
principles of rule of law is established in Republic of Belarus. The state,
all authorities and officials act in the borders of the Constitution and cor-
respondingly to the acts of legislation.

The mentioned principle is confirmed by the decisions of Constitutional
Court. In one of the decisions Constitutional Court gave the following
definition to the discussed principle: "The principle of rule of law is nor-
matively assigned to justice which first of all means acknowledgement of
rule of law and freedom of a person as the main value orientation not
only in law making but also in law enforcement practice - the restrictive
of right of freedom". The author suggests completing this definition with
a statement that the principle of the rule of law is restrictive not only for
the rights and freedoms of other people but the state itself.

It is mentioned that principles of rule of law acts in Belarus not as iso-
lated system but together with other judicial principles. The wideness of
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essence of the principles of rule of law allows to include a set of gener-
ally accepted principles:

Guaranteeing priority of generally accepted norms of interna-
tional law before other sources of power,

Guaranteeing the rule of the Constitution and its direct action
regardless to the way the norms are realized in the acts of the
jurisdiction,

Adherence to hierarchy of the normative acts in solving juridical
collisions,

Non attachment to the acts establishing or strengthening the
responsibility, 

"Inadmissibility of sharp changes to the worse" in regulation of
status of a person and citizen, i.e. each following normative act
may contain only wider scope of rights and freedom, and shall not
establish restriction of these rights,

Principle of equality before the law,

Principle of admissibility of restriction of rights and freedoms
only before the law,

Principle of proportionality of restriction of rights and freedom of
a person and values protected by Constitution, etc.

The Constitutional Court of Belarus is governed by the system of gener-
ally accepted juridical principles, formulated either in the Constitution or
drawn from its content, or the content of international juridical acts,
especially from the acts guaranteeing the protection of rights and free-
doms of a person and a citizen.

Examples from the practice of activity  of the Constitutional Court of
Republic of Belarus are given, when hearing a case, Constitutional Court
bases its decisions not only on the Constitution, but also on commonly
accepted judicial principles, e.g. 

Priority of generally accepted principles of international law,

Rule of Constitution and its direct effect,

Principle of sufficiency and wideness of judicial regulations of
social relations,
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Principle of possibility of limitation of rights and freedoms stated
by law,

Principle of proportionality of limitation of rights and freedoms of
the individuals, etc.

It is mentioned that the developed and formulated judicial positions of
the Constitutional Court, have very important impact.
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LE PRINCIPE DE L’ÉTAT DE DROIT

BAGI ISTVÁN
Membre de la Cour constitutionnelle 

de la Fédération d’Hongrie, dans les décisions 
de la Cour Constitutionnelle hongroise

En Hongrie, la république fut proclamée à la suite des modifications de la
Constitution en vigueur, précédées des négociations entre les forces politiques dom-
inantes sur les conditions de remise du pouvoir, et la Constitution, modifiée et pro-
mulguée, permit de poser les bases de l’état de droit. Le particularisme important de
l’évolution juridique hongroise fut que le changement de régime intervint dans le
respect des principes de l’état de droit.

La Constitution a défini la République Populaire Hongroise comme un état socialiste
jusqu’au 23 octobre 1989. La loi1 modifiant la Constitution est entrée en vigueur le 23
octobre 1989, date anniversaire du jour de la révolution, éclatée le 23 octobre 1956, et
en même temps la république fut  proclamée.

L’année suivante, la Constitution fut une nouvelle fois modifiée, cette Constitution est
applicable aujourd’hui-même depuis le 25 juin 1990 dont l’alinéa (1) de l’article 2 stip-
ule que:

«La République hongroise est un état de droit indépendant et démocratique».

La Cour Constitutionnelle (ci-après: la Cour) est fondée de pouvoir pour porter une
appréciation sur la notion de l’état de droit et sur la constitutionnalité des règles,
elle accomplit sa mission en rendant des décisions. Nous pouvons mentionner trois
de ses décisions fondamentales rendues en 1992 qui ont servi de base pour l’inter-
prétation de la notion de l’état de droit dans la pratique ultérieure. 2 A ce moment-là,
la Cour constata:  les autres dispositions de la Constitution fixent le contenu con-
cret de la notion de l’état de droit mais elles ne couvrent pas son contenu intégral.
Au moment de la révision d’une règle de droit, il faut examiner non seulement si
elle est en harmonie avec une disposition concrète de la Constitution mais aussi
l’exigence de l’état de droit. Le préjudice à la valeur fondamentale de l’état de droit
peut fonder en soi l’anti-constitutionnalité d’une norme.

1. Loi No. XXXI de 1989 – en vigueur jusqu’au 11 mars 1990. L’alinéa (1) de l’article 2 de cette loi stipule: « La
République Hongroise est un état de droit indépendant et démocratique où les valeurs de la démocratie et du
socialisme démocratique se font valoir.».

2. ° Décision de la Cour No 9/1992 (I. 30), Décision  1992, 59   - De l’opposition -, 
° Décision de la Cour No 10/1991 (II. 25) 1992, 72 : - De l’interdiction d’appliquer une règle de droit annulée
° Décision de la Cour No 12/1992 (III. 5), Décision 1992, 77 ; De la     des crimes et délits en péremption .
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206 En examinant le contenu et la portée des saisines dans la pratique de la Cour, la
majorité des interprétations est liée à deux notions, l’état de droit et la dignité humaine.

De l’état de droit, brièvement

Nous pouvons aborder la notion de l’état de droit sur les critères de la forme et du
contenu, ces deux approches font également partie de l’interprétation de la Cour.

L’un des piliers de l’interprétation de l’état de droit est l’exigence que l’état est
soumis à l’empire du droit, il peut fonctionner dans les cadres juridiques et dans l’or-
dre de procédure défini par la loi. L’état est lié aux règles qu’il définit lui-même. La
norme qui définit dans ses fondements le rapport de l’état avec le droit est la consti-
tution. D’un autre côté, l’ordre de fonctionnement formel et l’ordre de procédure
deviennent l’exigence de l’état de droit de sorte que l’état est tenu de respecter les
normes constitutionnelles et de les faire valoir à travers des normes de niveau
inférieur; en outre, le maintien et le fonctionnement de l’état de droit démocratique
et de l’état de droit constitutionnel – qui s’y rattache étroitement - sous-entendent le
respect et la protection des droits et des libertés.

L’exigence de l’état de droit n’est pas donc une déclaration formelle, en premier lieu,
la Cour est fondée de pouvoir pour définir son contenu au cours de sa pratique, en
même temps, le fonctionnement des organismes de l’état doit s’y adapter.  Dans une
de ses décisions, la Cour prononça : «Non seulement les règles de droit et le fonc-
tionnement des organismes de l’État doivent suivrent strictement la Constitution
mais la culture notionnelle et l’ordre de valeur de la Constitution doit imprégner
toute la société. C’est l’empire du droit. La réalisation de l’état de droit est un
processus.  Les organismes de l’État ont l’obligation constitutionnelle  d’y œuvrer.» 3

En effet, en abordant l’appréciation de l’ancien et du nouveau droit, nous devons
mentionner la constitutionnalité des normes de l’état de droit de la Constitution de la
République Populaire, autrement dit avant le changement de régime, et de celles de
la Constitution de la République, après le changement de régime. 

Pour répondre au principe de l’état de droit, lors de la mise en place de la Cour
Constitutionnelle, la révision des normes juridiques a fait l’objet des discussions,
lesquelles normes furent fondées avant que la Constitution soit modifiée. Lors de la
préparation du projet de loi 4, trois variantes ont été élaborées, enfin de compte, celle
ayant habilité la Cour Constitutionnelle à réviser, sans limite, les règles (de droit)
antérieures, fut adoptée. 5 La révision constitutionnelle des normes anciennes peut se

3. Décision de la Cour No 11/1992 (III. 5) Décision 1992, 77, 80.
4. Selon la première conception, les règles de droit qui sont entrées en vigueur après la Loi fondamentale relative à

la Constitution ( le 30 octobre 1989)   selon la deuxième alternative, elle aurait autorisé la révision constitution-
nelle des normes entrées en vigueur après le 1er janvier 1985.

5. Loi fondamentale No XXXI de 1989 relative à la Constitution.B
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faire, en principe, selon les normes constitutionnelles anciennes ou alors - selon la
proposition de plusieurs rapporteurs - par l’application de la norme nouvelle en
annulant les normes antérieures définies selon les dispositions constitutionnelles
antérieures.  

L’ «annulation» du droit ancien aurait bouleversé la sécurité juridique, la Cour
Constitutionnelle n’adopta pas ces solutions. Elle prononça: la différence entre la
validité des normes anciennes et nouvelles est inexistante, le changement de régime
intervint sur la base de la «continuité juridique et de la légalité», la reconnaissance
de cette continuité juridique et de la légalité va de pair avec l’acceptation du droit
ancien s’il ne porte préjudice à la constitution en vigueur.

D’un autre côté, cela signifie que toute norme en vigueur – indépendamment de sa
période de genèse doit se conformer à la Constitution. Les deux notions clé du
changement de régime en Hongrie – comme le montra László Sólyom, premier
président de la Cour Constitutionnelle 6 – sont la légalité et l’état de droit. Étant
donné que le changement de régime intervint sur le fonds de la légalité, la Cour
Constitutionnelle ne fait pas la différence entre le droit avant ou après la
Constitution. Dans la révision constitutionnelle, il n’existe pas de deux échelles. «La
date de promulgation d’une règle de droit peut avoir de l’importance lorsque les
anciennes règles de droit peuvent devenir contraires à la constitution lors de l’en-
trée en vigueur de la nouvelle Constitution.»7

Lors de la révision des anciennes règles de droit, une différence importante s’observe
relativement à l’appréciation des  précédentes règles de droit, d’une part, et à celle
des rapports juridiques nés de ces anciennes règles de droit, d’autre part.

Dès le début, la Cour Constitutionnelle fait admettre la sécurité juridique comme
faisant partie de la notion de l’état de droit, telle est sa pratique adoptée. La sécurité
juridique est la notion élémentaire de l’état de droit qui s’est perpétuée dès les pre-
mières années. La sécurité juridique rend nécessaire de laisser intact les rapports
juridiques nés sur la base du soi-disant «ancien droit» car la modification des règles
de droit ne doit pas nécessairement entraîner la révision massive des rapports
juridiques antérieurs.

Dans sa décision No 10/1992 (II.25) 8, la Cour Constitutionnelle déclara de manière
évidente : toute norme ancienne est attaquable sans limite, qu’il faut équilibrer de
sorte que les rapports juridiques clôturés restent inchangés comme réglementations
principales.

6. Sólyom László : «Débuts de la juridiction constitutionnelle en Hongrie» Éditeur Osiris, Budapest, 2001 ; - 686
p. (ci-après : op. cit. Sólyom). 

7. Décision de la Cour No 11/1992, Décision CC 1992, 77, 81.
8. Décision de la Cour No 10/1992 (II. 25) Décision CC 1992, 72, 75. L’alinéa (1) de l’article 42 de la Loi fonda-

mentale No XXXII de 1989 relative à la Constitution stipule: «La règle de droit ou sa disposition perd son effet
le jour de la publication de la décision et le moyen juridique de l’administration est qualifié retiré.
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208 De ce fait, la Cour Constitutionnelle déclina à réviser à effet rétroactif (ex tunc) des
rapports juridiques nés des anciennes règles de droit, objets même des recours en annu-
lation. Tels rejets (non-lieus) furent rendus par exemple relativement à la création for-
cée – et non volontaire - des coopératives agricoles et à la «nationalisation» (national-
isation de la propriété privée). La Cour déclara: dans l’objectif de protéger le principe
des rapports juridiques clôturés, il n’y pas lieu de s’interroger pourquoi et quand  un
rapport juridique devint contraire à la constitution.

Parmi les demandes soumises à la Cour, nombreuses ont soulevé le problème de
l’équité judiciaire entre l’exigence générale de l’état de droit et la garantie juridique.

En 1992, lors de la révision de l’institution «recours en inconstitutionnalité » comme
recours exceptionnel, une institution importante du droit ancien, la Cour a qualifié ce
recours contraire à la constitution et elle l’annula.9

Selon l’alinéa (1) de l’article 284 de 1973 relative à la procédure pénale, en vigueur à
l’époque, le Président de la Cour Suprême ou le Procureur de la République a pu
présenter un recours (en inconstitutionnalité) pour contester  un jugement ou une par-
tie du jugement rendu par un tribunal si celui fut contraire à la loi ou sans fondement,
sur la base d’une prise de position juridique différente ou d’un constat différent.

Dans ses conclusions, la Cour développa: le recours en inconstitutionnalité viole l’ex-
igence de la sécurité juridique car l’ensemble de la procédure juridictionnelle devint
incertain par le fait que le président de la Cour Suprême ou Procureur de la République
du ministère public put modifier un arrêt rendu – ayant autorité de chose jugée car, de
telle manière, ils purent faire une appréciation, sans des limites objectives, et cette
appréciation est indépendante de la volonté des parties. Ainsi, par le biais d’un recours
en inconstitutionnalité, dans des cas donnés, la procédure recommence pour des
affaires déjà jugées, de surcroît, par suite des recours nouveaux et réitérés, la procédure
peut recommencer plusieurs fois. La prévisibilité du droit revêt du même caractère à
son application et aux procédures judiciaires, le recours légal les rendrait incertains.

L’exigence de l’état de droit de la justice matérielle ne peut se réaliser que si on
reste à l’intérieur des institutions qui assurent la sécurité judiciaire  et à l’intérieur
des garanties. La Constitution n’assure pas (ne peut pas assurer) le droit individuel
pour «faire voir la justice matérielle» ni elle ne peut garantir que tout jugement
rendu par la justice soit conforme à la loi. Ces sont les objectifs et les attributions
de l’état de droit; l’état de droit doit mettre en œuvre des institutions qui offrent les
garanties procédurales pour y parvenir et qui assurent les droits individuels con-
cernés. La Constitution assure donc le droit nécessaire - pour faire valoir la justice
matérielle - et apte à la procédure dans la majorité des cas. Elle assure le droit
civique pour la procédure judiciaire mais elle ne garantit pas que le résultat de celle-
ci sera conforme dans tous les cas. La sécurité juridique exige que l’arrêt rendu dans

9. Décision No 9/1992 de la Cour, Décision 1992, 59-71.B
A

G
I I

ST
V

Á
N

. C
O

U
R

 C
O

N
ST

IT
U

T
IO

N
N

E
L

L
E

 D
’H

O
N

G
R

IE



209

une affaire donnée et dans des cadres donnés devienne un directif pour les parties
de la procédure, pour les instances judiciaires en appel et pour les autorités.  Si les
conditions légales sont accomplies, l’autorité de chose jugée survient indépendam-
ment de la conformité du contenu.

Cette même année-là, une nouvelle décision 10 fut rendue par la Cour qui prononça que
le résultat injuste d’un rapport juridique n’est pas un argument en soi au préjudice de
la sécurité juridique. «La sécurité juridique – s’appuyant sur des principes matériels
et formels-  l’en emporte sur (prévaut) la justice toujours partielle et subjective.»11 En
s’appuyant sur le principe de la sécurité juridique faisant partie de l’état de droit, la
Cour a rejeté la législation pénale à effet rétroactif, la pénalisation des actes commis
entre 1944 et 1990 à effet rétroactif qui n’ont pas été jugés pour des motifs politiques.
Elle a montré qu’en mettant de côté les garanties de l’état de droit, on ne peut faire val-
oir une revendication juste. 

Le principe de l’état de droit a été soulevé dans la majorité des questions  fondamen-
tales liées au changement de régime ; la nationalisation pendant l’ancien régime, les
dédommagements – en rapport avec la propriété privée, la liberté individuelle –, les
comptes des syndicats anciens mais par exemple l’exercice constitutionnel du pouvoir
pénal et les pouvoirs du président de la République également. La Cour
Constitutionnelle a astreint avec fermeté les attributions du président de la République
dans les limites de la Constitution, par cela, elle a fait valoir la sécurité juridique, sans
le dire, dans l’objectif d’éviter que ces droits ne se transforment en droit coutumier,
selon les rapports politiques effectifs.12

De la relation entre l’état de droit et les droits fondamentaux
prévus par la Constitution

Nous pouvons caractériser le rapport entre la violation des droits fondamentaux prévus
par la Constitution et l’état de droit que si un droit fondamental ou une disposition con-
stitutionnelle concrète n’est pas respectée, la Cour – dans sa pratique – constate l’anti-
constitutionnalité sous le motif de la contradiction par rapport à une disposition don-
née; s’il n’y a pas lieu de décider sur le principe de la contradiction dans une question
donnée, le champ plus large des critères de l’état de droit est ouvert. La norme qui n’est
pas contraire à une disposition de la Constitution peut s’avérer contraire à l’exigence
de l’état de droit.

On peut mentionner, comme exemple, le domaine du droit à un procès équitable, la
Constitution hongroise n’aborde pas toute disposition relative à la garantie prévue
par l’article 6 du Traité de Rome, signé le 4 novembre 1950, portant sur la protection

10. Décision No 11/1992 de la Cour, Décision 1992, 77, 82 et 85.
11. Décision No 11/1992 de la Cour, Décision 1992, 77, 82 ; op. cit. Sólyom p. 688.
12. Voir : Sólyom  op.cit. p. 688.
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210 des Droits de l’Homme et des Libertés Fondamentales. 13 (Convention Européenne
des Droits de l’Homme).

L’alinéa (1) de l’article 57 de la Constitution de la République Hongroise fixe le
«droit à une justice indépendante et impartiale et le droit à un procès équitable»
mais cet article ne donne pas des détails sur les garanties. Dans ses décisions, la Cour
s’est toujours référée à l’alinéa (1) de l’article 57 de la Constitution et à la
Convention Européenne des Droits de l’Homme en assurant que les garanties
prévues pour la procédure pénale, de même que le respect des conventions interna-
tionales,  sont issues de l’état de droit, ainsi le jugement dans un délai raisonnable
de la requête pénale est protégé par la Constitution. 14

Les cadres du présent travail ne rendent pas possible de traiter à fond le rapport entre
les exigences de l’état de droit et les droits fondamentaux constitutionnels – en par-
ticulier la dignité humaine -, seuls des exemples peuvent être cités de la pratique de
la Cour. Deux décisions présentent fidèlement la pratique adoptée par la Cour pour
caractériser le rapport entre l’état de droit et la dignité humaine, l’une a été rendue
en 1990, l’autre, en 2000, soit 10 années plus tard.

Il est bien connu que la peine de mort, en Hongrie, fut abolie non pas par le pouvoir
législatif mais par la Cour qui la déclara contraire à la Constitution  (Décision No
23/1990 (X. 31) Dans cette décision, elle prononça: «La vie et la dignité humaine
représentent une unité inséparable et elles prévalent toute autre valeur. Le droit à la
vie et à la dignité humaine, comme droit à la valeur absolue représente une limite
face au  pouvoir pénal de l’État». La décision a cité le point de vue du représentant
de la science juridique, sur l’opposition à l’état de droit, et les deux avis parallèles à
la décision ont souligné que dans un état de droit, la peine de mort est contraire au
droit à la vie et à la dignité humaine. 15

13. Article 6 – Droit à un procès équitable
«1. Toute personne a droit à ce que sa cause soit entendue équitablement, publiquement et dans un délai
raisonnable, par un tribunal indépendant et impartial, établi par la loi, qui décidera, soit des contestations sur
ses droits et obligations de caractère civil, soit du bien-fondé de toute accusation en matière pénale dirigée con-
tre elle. » etc.
[ En Hongrie, le Traité de Rome, signé le 4 novembre 1950  avec ses 8 procès-verbaux supplémentaires, relatif à
la protection des Droits de l’homme et des libertés fondamentales, fut publié par la Loi No XXXI de 1993].

14. Décision No 49/1998 (XI.27) de la Cour, Décision 1998, 372, 377.
15. Décision No 23/1990 (X.31) de la Cour, Décision 1990, 88-114.

La décision fait connaître la prise de position du professeur Dr Sajó András  selon laquelle la peine de mort est
contraire à l’esprit de l’état de droit (CC 1990, 88, 90).
Dans son avis parallèle à la décision, Sólyom László, le président de la Cour Constitutionnelle met en relief que
dans un état de droit aucune peine n’est applicable sans motif légal ni sans procédure légale, cela n’exclut pas
pour autant le caractère arbitraire de la peine de mort, la légalité formelle est nécessaire mais elle ne représente
pas une condition suffisante. (DCC 1990, 88, 102).
Dans son avis parallèle à la décision, Szabó András, juge constitutionnel et rapporteur de la question dit : « le
principe de la peine proportionnelle est la seule peine possible constitutionnelle d’un état de droit car elle seule
est compatible avec la théorie de l’égalité de droit. Tout autre aspect serait une déclaration de l’inégalité de droit
car elle considérerait un état quelconque de la personnalité indiviuelle ou son statut et non pas l’acte commis ».
(DCC 1990, 88, 110).B
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Lors de l’interprétation du droit à la protection sociale fixée par l’article 70/E de la
Constitution, la Cour a directement rattaché l’état de droit au droit à la vie et à la
dignité humaine. La décision 16 a stipulé «Lors de la mise en place du système  des
prestations sociales assurant le minimum vital, la protection de la vie et de la dig-
nité humaine est une exigence constitutionnelle fondamentale.  De ce fait, l’état est
tenu d’assurer un hébergement à un individu sans domicile et en péril mettant
directement en danger sa vie.»

Selon les conclusions de cette décision, le respect des normes internationales y rela-
tives est une obligation de l’état de droit, en particulier celui des normes prévues par
le Traité International des Droits Économiques, Sociaux et Culturels, adopté le 16
décembre 1966, lors de la XXXIe  session de l’Assemblée Générale des Nations
Unies, promulgué par le décret-loi No 9 de 1976, et par la Charte Sociale Européenne
(«The European Social Charter Turin, 18.10.1961» ) promulguée par la Loi C de
1999. Ces deux traités comportent de telles obligations de l’état de droit. (Deux juges
constitutionnels n’étaient pas d’accord de cette décision).

On peut cependant constater que la Cour, en révisant les procédures du droit public
et privé et les règles matérielles, a «construit» le système fondamental des exigences
garanties par l’état de droit au cours de la première moitié de son premier cycle. Elle
se déploie logiquement depuis 15 ans pour faire respecter l’esprit de l’état de droit et
la valeur de la dignité humaine, elle s’est attachée à son propre décision 17 dans laque-
lle elle prononça:

«La qualification de la Hongrie comme un état de droit est un constat et un pro-
gramme à la fois. L’état de droit n’existe que si la Constitution s’applique effective-
ment et sans condition. Pour le droit, le changement de régime signifie que le
changement de régime juridique n’est possible que s’il soit en harmonie avec la
Constitution de l’état de droit, et en ce qui concerne la nouvelle législation, il faut
maintenir tout le système juridique en harmonie. Non seulement les règles de droit
et le fonctionnement des institutions administratives doivent être en harmonie avec
la Constitution mais la culture notionnelle et l‘ordre de valeur de celle-ci doit
imprégner toute la société. C’est l’empire du droit ce par quoi la Constitution
devient  réelle.  La mise en œuvre de l’état de droit est un processus. Les institutions
administratives ont l’obligation constitutionnelle de s’y déployer.»

Budapest, le 16 septembre 2004

16. Décision No 42/2000 (XI.8) DCC 2000, 329 - 343.
Dans leurs avis, Dr Bagi István et Dr Holló András ont contesté une partie de la décision, selon leur point de
vue, l’obligation de l’État ne résulte pas obligatoirement de la Constitution  pour assurer un logement à un indi-
vidu qui devient sans domicile fixe et qui met directement en péril sa vie. Ils ont trouvé sans fondement une telle
interprétation de la Constitution qui prescrirait une telle norme.

17. Decision No 11/1992 de la Cour, DCC 1992, 77, 80.
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ÐÅÇÞÌÅ

Â Âåíãðèè ðåñïóáëèêà áûëà  ïðîâîçãëàøåíà íà îñíîâå èçìåíåíèé äåé-
ñòâóþùåé Êîíñòèòóöèè, ÷åìó ïðåäøåñòâîâàëè ïåðåãîâîðû ìåæäó äî-
ìèíèðóþùèìè ïîëèòè÷åñêèìè ñèëàìè  îá óñëîâèÿõ ïåðåäà÷è âëàñòè,
è èçìåíåííàÿ è ïðîâîçãëàøåííàÿ Êîíñòèòóöèÿ ïîçâîëèëà çàëîæèòü
îñíîâû ïðàâîâîãî ãîñóäàðñòâà. Âàæíàÿ îñîáåííîñòü âåíãåðñêîãî þðè-
äè÷åñêîãî ðàçâèòèÿ çàêëþ÷àëàñü â òîì, ÷òî èçìåíåíèå ðåæèìà ñîñòî-
ÿëîñü â óñëîâèÿõ ñîáëþäåíèÿ ïðèíöèïîâ ïðàâîâîãî ãîñóäàðñòâà.

Âî âðåìÿ ñîçäàíèÿ Êîíñòèòóöèîííîãî Ñóäà ïåðåñìîòð þðèäè÷åñêèõ
íîðì è èõ ñîîòâåòñòâèå ïðèíöèïó ïðàâîâîãî ãîñóäàðñòâà ñòàëî ïðåä-
ìåòîì ñïîðîâ, êàêèå íîðìû áûëè ïðèíÿòû äî ïåðåñìîòðà Êîíñòèòó-
öèè. Áûëè ïîäãîòîâëåíû òðè âàðèàíòà çàêîíîïðîåêòà, â êîíå÷íîì
ñ÷åòå áûë ïðèíÿò âàðèàíò, óïîëíîìî÷èâàþùèé Êîíñòèòóöèîííûé
Ñóä  ïåðåñìîòðåòü áåç îãðàíè÷åíèé ïðåäøåñòâóþùèå ïðàâîâûå íîð-
ìû. Â ïðèíöèïå, êîíñòèòóöèîííûé ïåðåñìîòð áûâøèõ íîðì ìîæíî
áûëî îñóùåñòâèòü, ñëåäóÿ áûâøèì êîíñòèòóöèîííûì íîðìàì, èëè
æå â ñîîòâåòñòâèè ñ ïðåäëîæåíèåì ìíîãèõ äîêëàä÷èêîâ ïîñðåäñò-
âîì ïðèìåíåíèÿ íîâîé íîðìû, àííóëèðóÿ ïðåäøåñòâóþùèå îïðåäå-
ëåííûå, ñëåäóÿ ïðåäøåñòâóþùèì êîíñòèòóöèîííûì ïîëîæåíèÿì.

“Àííóëèðîâàíèå” áûâøåãî ïðàâà ìîãëî áû ïîêîëåáàòü þðèäè÷åñêóþ
îáåñïå÷åííîñòü. Êîíñòèòóöèîííûé Ñóä  íå ïðèíÿë ýòè ðåøåíèÿ. Îí
ïðîâîçãëàñèë, ÷òî íåò ðàçíèöû ìåæäó ïðàâîìåðíîñòüþ ñòàðûõ è íî-
âûõ íîðì, èçìåíåíèå ðåæèìà ïðîèçîøëî íà îñíîâå “ïðååìñòâåííîñ-
òè ïðàâà  è çàêîííîñòè”, ïðèçíàíèå ýòîé ïðååìñòâåííîñòè ïðàâà  è
çàêîííîñòè ÷åðåäóåòñÿ  ñ ïðèíÿòèåì áûâøåãî ïðàâà, åñëè îíî íå íà-
íîñèò óùåðá äåéñòâóþùåé Êîíñòèòóöèè.

Âî âðåìÿ ïåðåñìîòðà áûâøèõ ïðàâîâûõ íîðì îòìå÷àåòñÿ çíà÷èòåëü-B
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íîå ðàçëè÷èå îòíîñèòåëüíî îöåíêè ïðåäûäóùèõ ïðàâîâûõ íîðì, ñ
îäíîé ñòîðîíû, è îöåíêè ïðàâîîòíîøåíèé, âîçíèêøèõ èç ýòèõ áûâ-
øèõ ïðàâîâûõ íîðì, ñ äðóãîé ñòîðîíû.

Ñ ñàìîãî íà÷àëà Êîíñòèòóöèîííûé Ñóä âîñïðèíÿë ïðàâîâóþ îáåñïå-
÷åííîñòü êàê ñîñòàâëÿþùóþ ïîíÿòèÿ ïðàâîâîãî ãîñóäàðñòâà, òàêîâà
åãî ïðèíÿòàÿ ïðàêòèêà. Ïðàâîâàÿ îáåñïå÷åííîñòü - ýòî ýëåìåíòàðíîå
ïîíÿòèå ïðàâîâîãî ãîñóäàðñòâà, êîòîðîå íå ïðåðûâàëîñü åùå ñ ïåð-
âûõ ëåò. Ïðàâîâàÿ îáåñïå÷åííîñòü äåëàåò íåîáõîäèìûì îñòàâèòü íå-
òðîíóòûìè ïðàâîîòíîøåíèÿ, âîçíèêøèå íà îñíîâå òàê íàçûâàåìîãî
“áûâøåãî ïðàâà”, èáî èçìåíåíèå ïðàâîâûõ íîðì íå äîëæíî îáÿçà-
òåëüíî ïîâëå÷ü çà ñîáîé ìàññèâíóþ ðåâèçèþ ïðåäûäóùèõ ïðàâîîò-
íîøåíèé.

Äàëåå äîêëàä÷èê îñòàíàâëèâàåòñÿ íà âîïðîñàõ âçàèìîîòíîøåíèé
ìåæäó ïðàâîâûì ãîñóäàðñòâîì è îñíîâíûìè ïðàâàìè, ïðåäóñìîòðåí-
íûìè Êîíñòèòóöèåé, è ïðèâîäèò êîíêðåòíûå ïðèìåðû èç ïðàêòèêè
Êîíñòèòóöèîííîãî Ñóäà. 

Â çàêëþ÷åíèå äîêëàä÷èê êîíñòàòèðóåò, ÷òî Êîíñòèòóöèîííûé Ñóä,
ïåðåñìàòðèâàÿ ïðîöåäóðû ãîñóäàðñòâåííîãî è ÷àñòíîãî  ïðàâ è ìàòå-
ðèàëüíî-ïðàâîâûå íîðìû, “ïîñòðîèë” îñíîâîïîëàãàþùóþ ñèñòåìó
òðåáîâàíèé, ãàðàíòèðîâàííûõ ïðàâîâûì ãîñóäàðñòâîì â òå÷åíèå ïåð-
âîé ïîëîâèíû ñâîåé äåÿòåëüíîñòè. Îíà ëîãè÷åñêè ðàçâåðòûâàåòñÿ çà
ïîñëåäíèå 15 ëåò, ÷òîáû çàñòàâèòü ñîáëþñòè äóõ ïðàâîâîãî ãîñóäàð-
ñòâà è öåííîñòü ÷åëîâå÷åñêîãî äîñòîèíñòâà.
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ÇÀÊËÞ×ÈÒÅËÜÍÀß ÐÅ×Ü ÍÀ ÇÀÊÐÛÒÈÈ
IX ÅÐÅÂÀÍÑÊÎÉ ÌÅÆÄÓÍÀÐÎÄÍÎÉ

ÊÎÍÔÅÐÅÍÖÈÈ 

ÂÀËÅÐÈÉ ÇÎÐÜÊÈÍ
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà 

Ðîññèéñêîé Ôåäåðàöèè,
äîêòîð þðèäè÷åñêèõ íàóê, ïðîôåññîð 

Óâàæàåìûé ãîñïîäèí Àðóòþíÿí! Óâàæàåìûé ãîñïîäèí Áóêèêèî! Äî-
ðîãèå êîëëåãè! 

Â õîäå äîêëàäîâ è ìíîãî÷èñëåííûõ ñîîáùåíèé áûëè çàòðîíóòû ñà-
ìûå ðàçíûå àñïåêòû ïðîáëåìû âåðõîâåíñòâà ïðàâà. Íåñìîòðÿ íà îï-
ðåäåëåííûå ðàñõîæäåíèÿ â ïîäõîäå ê îáùèì ïðîáëåìàì äàííîé òå-
ìû, îáèëèå òî÷åê çðåíèÿ, ïðè âñåì ðàçíîîáðàçèè ïðàêòèêè êîíñòè-
òóöèîííûõ ñóäîâ ðàçëè÷íûõ ñòðàí, íåñîìíåííî, ÷òî ôàêòè÷åñêè ðå÷ü
øëà îá îáùèõ îñíîâàõ òåîðåòè÷åñêîé äîêòðèíû è îñíîâàííîé íà íåé
ïðàêòè÷åñêîé äîêòðèíå êîíñòèòóöèîííîãî ïðàâîñóäèÿ â ðåàëèçàöèè
ïðèíöèïà âåðõîâåíñòâà ïðàâà.

Åñòü ìíîãî ñïåöèôèêè â íàöèîíàëüíûõ êîíñòèòóöèîííûõ ñóäàõ, ïî-
òîìó ÷òî íåîäèíàêîâû èõ ïîëíîìî÷èÿ: â îäíèõ ñóäàõ åñòü ïîëíîìî-
÷èå ïðîâåðÿòü çàêîí ïî æàëîáå ãðàæäàí, â äðóãèõ – òàêèå ïðîâåðêè
îñóùåñòâëÿþòñÿ â èíòåðåñàõ ãðàæäàí êîñâåííî, ïîñêîëüêó ëèøü îð-
ãàíû âëàñòè è îôèöèàëüíûå ëèöà, âêëþ÷àÿ îìáóäñìåíà, èìåþò òàêîå
ïðàâî. 

Íåñîìíåííî, ýòîò èíñòèòóöèîíàëüíûé àñïåêò, ñâÿçàííûé ñ òåì, êòî
èìååò ïðàâî îáðàùàòüñÿ â êîíñòèòóöèîííûé ñóä, ïðè âñåõ ðàçëè÷è-
ÿõ âñå æå â ñâîåì ðàçâèòèè èìååò îïðåäåëåííóþ òåíäåíöèþ, îáóñ-
ëîâëåííóþ ïðèðîäîé êîíñòèòóöèîííîãî ïðàâîñóäèÿ è ëîãèêîé åãî
ðàçâèòèÿ â ñîâðåìåííûõ óñëîâèÿõ; íàèáîëåå ïîñëåäîâàòåëüíà è, ñëå-
äîâàòåëüíî, íàèáîëåå ïðåäïî÷òèòåëüíîé ïî ñâîåé ïîëíîòå ïðåäñòàâ-
ëÿåòñÿ òà ñèñòåìà êîíñòèòóöèîííîãî ïðàâîñóäèÿ, êîòîðàÿ íàðÿäó ñ
çàïðîñàìè îðãàíîâ ãîñóäàðñòâåííîé âëàñòè ïðåäïîëàãàåò òàêæå ïðà-
âî ãðàæäàíèíà íà êîíñòèòóöèîííóþ æàëîáó. Òåì íå ìåíåå, êàæäàÿ
ñòðàíà âïðàâå âûáðàòü ïðåäïî÷òèòåëüíóþ äëÿ ñåáÿ êîíñòðóêöèþ,
òàê, íàïðèìåð, âî Ôðàíöèè è íåêîòîðûõ äðóãèõ ñòðàíàõ ãðàæäàíå íå
ìîãóò îáðàùàòüñÿ â îðãàí êîíñòèòóöèîííîãî ïðàâîñóäèÿ. 
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Ïðè ýòîì âàæíî, îäíàêî, ÷òîáû òàì, ãäå òàêîå ïðàâî ãðàæäàíå óæå
èìåþò, íå áûëî áû äâèæåíèÿ âñïÿòü. Åñëè òàêîå ñëó÷àåòñÿ, ýòî âåñü-
ìà òðåâîæíûé ñèãíàë, êîòîðûé çàñòàâëÿåò îöåíèòü òàêîãî ðîäà øàãè
ñ òî÷êè çðåíèÿ ïðèíöèïîâ ãîñïîäñòâà ïðàâà (ïðàâîâîãî ãîñóäàðñòâà)
è äåìîêðàòèè. Â êîíêðåòíûõ ñëó÷àÿõ ýòî ìîæåò ñâèäåòåëüñòâîâàòü îá
îñëàáëåíèè êîíñòèòóöèîííûõ ãàðàíòèé çàùèòû îñíîâíûõ ïðàâ è ñâî-
áîä; ìîæåò áûòü ýòî äàæå ñèãíàë, ÷òî äåìîêðàòèÿ íàõîäèòñÿ ïîä óã-
ðîçîé. 

Âñå ìû, ñòðàíû ìîëîäîé äåìîêðàòèè, â òîì ÷èñëå íà ïîñòñîâåòñêîì
ïðîñòðàíñòâå, íàõîäèìñÿ åùå òîëüêî â ñòàäèè ñòàíîâëåíèÿ è åùå
òîëüêî èùåì îïòèìàëüíûå ôîðìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ è
êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà. È ó íàñ â Ðîññèè òîæå ìíîãî
ïðîáëåì, èäóò ñàìûå ñëîæíûå ïðîöåññû, ìíîãî åùå íå ñäåëàíî, äà-
ëåêî íå òàê âñå áëàãîïîëó÷íî. 

Íî ìû ñåé÷àñ ñîáðàëèñü äëÿ òîãî, ÷òîáû àêêóìóëèðîâàòü îáùèé îïûò
äëÿ çàùèòû âåðõîâåíñòâà ïðàâà  è äëÿ çàùèòû äåìîêðàòèè. Â ýòîé ñâÿ-
çè, êàê ìíå êàæåòñÿ, âàæíåéøèå âîïðîñû, êîòîðûå çàòðàãèâàëèñü,  –
ýòî ñîáñòâåííî ãëóáèííûå, ñóùåñòâåííûå àñïåêòû ñàìîãî ïðîöåññà
îáåñïå÷åíèÿ âåðõîâåíñòâà ïðàâà. ×òî îí ñîáîþ ïðåäïîëàãàåò êàê ìà-
òåðèàëüíûé ïðèíöèï ïðàâà? Ðå÷ü èäåò ïðåæäå âñåãî î çàùèòå ñòàíäàð-
òîâ ïðàâîâîãî ãîñóäàðñòâà è äåìîêðàòèè. Ìîãóò áûòü ðàçíûå âàðèàöèè
ïðèíöèïà âåðõîâåíñòâà ïðàâà â åãî êîíêðåòíîé ðåàëèçàöèè â òîé èëè
äðóãîé ñòðàíå. Íî íå ìîæåò áûòü äâóõ ñòàíäàðòîâ â ðåàëèçàöèè ïðèí-
öèïà âåðõîâåíñòâà ïðàâà. Ýòîò ïðèíöèï, ïðåäïîëàãàþùèé îïðåäåëåí-
íóþ ñèñòåìó èíñòèòóòîâ, ïðîöåäóð è ïðîöåññóàëüíûõ ãàðàíòèé, â êî-
íå÷íîì ñ÷åòå äåéñòâóåò òàì, ãäå îí âîïëîùåí è â íîðìû ìàòåðèàëüíî-
ãî ïðàâà, òàê ÷òî ÷åëîâåê, åãî ïðàâà è ñâîáîäû ÿâëÿþòñÿ âûñøåé öåí-
íîñòüþ. Ýòîò ïðèíöèï èëè åñòü èëè åãî íåò. Ïîýòîìó ïðèçíàíèå, ñî-
áëþäåíèå è çàùèòà ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà – îáÿçàí-
íîñòü ãîñóäàðñòâà, íî íå òîëüêî íàöèîíàëüíîãî ãîñóäàðñòâà. Ýòî çàäà-
÷à è îáÿçàííîñòü âñåãî â øèðîêîì ñìûñëå åâðîïåéñêîãî ñîîáùåñòâà
ãîñóäàðñòâ – ò.å. âñåõ ãîñóäàðñòâ, íàõîäÿùèõñÿ ïîä äåéñòâèåì Åâðî-
ïåéñêîé êîíâåíöèè ïî çàùèòå ïðàâ è îñíîâíûõ ñâîáîä. Â ýòîì ñìûñ-
ëå ìîæíî ãîâîðèòü îá ýòîé Êîíâåíöèè êàê îáùåé Åâðîïåéñêîé Êîí-
ñòèòóöèè (ïðåæäå âñåãî ïðàâ è ñâîáîä ÷åëîâåêà, íî íå òîëüêî), ïî-
ñêîëüêó ïðèíöèï âåðõîâåíñòâà ïðàâà, åãî êîíêðåòèçàöèÿ â Åâðîïåé-
ñêîé êîíâåíöèè ïðåäïîëàãàþò è àäåêâàòíûå èì íàöèîíàëüíûå êîíñò-
ðóêöèè ïóáëè÷íîé âëàñòè, è îáùååâðîïåéñêóþ (íàäíàöèîíàëüíóþ) ñó-
äåáíóþ âëàñòü ïî çàùèòå ýòèõ ïðàâ è òåì ñàìûì âîïëîùåíèÿ ïðèíöè-
ïà âåðõîâåíñòâà ïðàâà âî âñåé Åâðîïå. 
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Äåìîêðàòèÿ ñ åå ïëþðàëèçìîì è  ïðèíöèïîì ðàçäåëåíèÿ âëàñòåé
åñòü è ãàðàíòèÿ âåðõîâåíñòâà ïðàâà êàê öåííîñòè è îäíîâðåìåííî
ñïîñîá ñóùåñòâîâàíèÿ è ðåàëèçàöèè ýòîé öåííîñòè. Ìîæíî ñïîðèòü
î òîì, ÷òî åñòü âåðõîâåíñòâî ïðàâî – ñðåäñòâî èëè öåëü. Ìîæíî âû-
äåëÿòü ðàçíûå àñïåêòû è ïîäõîäû ê ýòîìó êàðäèíàëüíîìó äëÿ åâðî-
ïåéñêîé öèâèëèçàöèè ïîíÿòèþ, ÷òî è áûëî áëåñòÿùå ïðîäåìîíñòðè-
ðîâàíî â äîêëàäå Ïðåäñåäàòåëÿ Êîíñòèòóöèîííîãî Ñóäà Àðìåíèè
ãîñïîäèíà Ã.Àðóòþíÿíà - íàøåãî êîëëåãè è îðãàíèçàòîðà íûíåøíåé
Åðåâàíñêîé êîíôåðåíöèè (êàê èçâåñòíî, åðåâàíñêèå êîíôåðåíöèè
áëàãîäàðÿ åãî óñèëèÿì äàâíî óæå ñòàëè òðàäèöèîííûìè). Åãî äîêëàä
äàë òåîðåòè÷åñêèå èìïóëüñû äëÿ âñåé íàøåé äèñêóññèè. 

Âî âñåõ äîêëàäàõ ïðèñóòñòâîâàëà îäíà îáùàÿ èäåÿ, òàê èëè èíà÷å
ïîä÷åðêèâàëîñü, ÷òî áåç ïðèíöèïà âåðõîâåíñòâà ïðàâà íåìûñëèìà
ñîâðåìåííàÿ åâðîïåéñêàÿ äåìîêðàòèÿ. Ýòîò ïðèíöèï îáðàçóåò ðóêî-
âîäÿùóþ èäåþ äëÿ äåéñòâèÿ âñåõ âëàñòåé. Ãîñóäàðñòâåííàÿ âëàñòü –
ýòî è ïðàâîâàÿ âëàñòü, â îïðåäåëåííîì ñìûñëå ýòî âëàñòü ïðàâà.
«Ïðàâî» âëàñòè äîïóñòèìî íàñòîëüêî, íàñêîëüêî îíî ÿâëÿåòñÿ âëàñ-
òüþ ïðàâà. Íåëüçÿ çàùèòèòü ïðàâà ÷åëîâåêà, åñëè íå ñîáëþäàåòñÿ
ýòîò ïðèíöèï, åñëè çàêîíîäàòåëü è  ïðàâîïðèìåíèòåëü îãðàíè÷èâàþò
òî èëè èíîå ïðàâî ïóòåì âòîðæåíèÿ â ñàìî åãî ñóùåñòâî, ò.å. ñâåðõ
òîãî, ÷òî ÿâëÿåòñÿ ïðàâîìåðíûì. Âñå äîêëàä÷èêè íà äàííîé Êîíôå-
ðåíöèè òàê èëè èíà÷å àðòèêóëèðîâàëè îáùåå è îñîáåííîå â îáåñïå-
÷åíèè ýòîãî ïðèíöèïà â ïðàêòèêå íàöèîíàëüíûõ êîíñòèòóöèîííûõ
ñóäîâ, à òåì ñàìûì íåèçáåæíî çàòðàãèâàëè è ïðîáëåìû ñóäåáíîé çà-
ùèòû ïðàâ è ñâîáîä – ëè÷íûõ, ïîëèòè÷åñêèõ è ñîöèàëüíûõ, â òîì
÷èñëå ïîä óãëîì çðåíèÿ ðåàëèçàöèè Åâðîïåéñêîé êîíâåíöèè è â ýòîé
ñâÿçè – âëèÿíèÿ Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà. 

Êîíñòèòóöèîííûå ñóäû êàê õðàíèòåëè è èíòåðïðåòàòîðû Êîíñòèòó-
öèé, à Åâðîïåéñêèé ñóä êàê õðàíèòåëü è èíòåðïðåòàòîð Åâðîïåéñêîé
êîíâåíöèè,  – êàæäûé â ðàìêàõ ñâîèõ ïîëíîìî÷èé è âî âçàèìîäåé-
ñòâèè è âî âçàèìîâëèÿíèè – ïðèçâàíû íà ïðàêòèêå î÷åðòèòü íàøå
îáùåå ïðàâîâîå ïîëå, «îòûñêàòü», «ñêàçàòü» è óòâåðäèòü, ÷òî æå åñòü
òî èëè èíîå ïðàâî è ñâîáîäà â îòäåëüíîñòè è ïðàâà è ñâîáîäû â öå-
ëîì, ñ òî÷êè çðåíèÿ ïðèíöèïà âåðõîâåíñòâà (ãîñïîäñòâà) ïðàâà, ñî-
áëþäåíû ëè ïðåäåëû âîçìîæíûõ îãðàíè÷åíèé ýòèõ ïðàâ, ñ òåì ÷òî-
áû íå èñ÷åçëà ñàìî ñóùåñòâî, ò.å. ãëóáèííîå ñîäåðæàíèå ïðàâà. Åñ-
ëè âñå æå òàêèå ïðåäåëû áóäóò íàðóøàòüñÿ, à òåì áîëåå ðàçðóøàòü-
ñÿ, òî íè î êàêîì ïðàâå, à ñëåäîâàòåëüíî, è î äåìîêðàòèè íå ìîæåò
áûòü è ðå÷è. Ýòîò ïîäõîä âàæåí è îáÿçàòåëåí, î ÷åì áû ðå÷ü íè øëà
- î çàùèòå óãîëîâíî-ïðîöåññóàëüíûõ ïðàâ ãðàæäàíèíà, îá èìïè÷ìåí-
òå ïðåçèäåíòó, î ðåôåðåíäóìå, î ñîöèàëüíûõ ïðàâàõ è ò.ä. 
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Åùå ðàç ïîä÷åðêíó òîò îáùèé âûâîä, êîòîðûé ìîæíî ñäåëàòü íà îñ-
íîâå âñåõ äîêëàäîâ. Â ñîâðåìåííûõ óñëîâèÿõ ïðèíöèï âåðõîâåíñòâà
ïðàâà çàëîæåí â Êîíñòèòóöèè, êîòîðàÿ è ÿâëÿåòñÿ êðèòåðèåì îöåí-
êè çàêîíîâ ïðè ïðîâåðêå èõ îðãàíàìè êîíñòèòóöèîííîãî êîíòðîëÿ.
Âìåñòå ñ òåì, íàðÿäó ñ Êîíñòèòóöèåé, êàê ãëàâíûì èñòî÷íèêîì è áà-
çèñîì äëÿ çàùèòû êîíñòèòóöèîííûõ ïðàâ, âàæíóþ ðîëü èãðàþò íàä-
íàöèîíàëüíûå ïðàâî è íàäíàöèîíàëüíûå èíñòèòóòû çàùèòû ïðàâ è
ñâîáîä, ïðåæäå âñåãî íàäíàöèîíàëüíûå ñóäû. Ïîýòîìó ðåàëèçàöèÿ è
çàùèòà ïðèíöèïà âåðõîâåíñòâà ïðàâà – ýòî ïðåäìåò íå òîëüêî íàöè-
îíàëüíûõ êîíñòèòóöèé,  íî è âñåé ïðàâîâîé Åâðîïû. Â äîêëàäàõ çà-
òðàãèâàëèñü ðàçëè÷íûå ïðîáëåìû âçàèìîäåéñòâèÿ íàöèîíàëüíûõ
êîíñòèòóöèîííûõ ñóäîâ ñ Åâðîïåéñêèì ñóäîì ïî ïðàâàì ÷åëîâåêà.
Ïðè ýòîì íåîáõîäèìî èìåòü â âèäó, ÷òî â íûíåøíåé Áîëüøîé Åâðî-
ïå Åâðîïåéñêèé ñóä ÿâëÿåòñÿ ñóáñèäèàðíûì ñóäîì, ÷òî âûòåêàåò êàê
èç Êîíâåíöèè, òàê è èç ïðàêòèêè Åâðîïåéñêîãî ñóäà. Ñëåäóåò ó÷åñòü,
÷òî è «ïðîïóñêíàÿ ñïîñîáíîñòü» Åâðîïåéñêîãî ñóäà íå áåçãðàíè÷íà.
Ïîýòîìó ïåðâîñòåïåííîå çíà÷åíèå èìååò çàäà÷à îáåñïå÷èòü ìàêñè-
ìàëüíûì îáðàçîì çàùèòó ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà ïî-
ñðåäñòâîì îðãàíîâ íàöèîíàëüíîãî ïðàâîñóäèÿ. Â ðåàëèçàöèè ýòîé çà-
äà÷è, êàê âèäèì èç äîêëàäîâ, íàìåòèëèñü ðàçíûå ïîäõîäû. Âî âñÿêîì
ñëó÷àå çäåñü ïîÿâëÿåòñÿ åùå îäèí ñóùåñòâåííûé àðãóìåíò â ïîëüçó
òîãî, ÷òîáû ãðàæäàíå èìåëè ïðàâî íåïîñðåäñòâåííî îáðàùàòüñÿ ñ
æàëîáîé â íàöèîíàëüíûé êîíñòèòóöèîííûé ñóä. Òàêîå ïðàâî ïîçâî-
ëÿåò íàìíîãî áîëåå ýôôåêòèâíî èñïîëüçîâàòü íàöèîíàëüíóþ ñèñòåìó
êîíñòèòóöèîííîãî êîíòðîëÿ äëÿ çàùèòû ïðàâ è ñâîáîä  ÷åëîâåêà è
ãðàæäàíèíà. Îñîáåííî ýòî âàæíî  â ñòðàíàõ ìîëîäîé äåìîêðàòèè.
Ýòî åùå îäèí âàæíûé äîïîëíèòåëüíûé ôèëüòð ïðîòèâ âîçìîæíûõ
íàðóøåíèé ïðàâ è ñâîáîä, ñ òåì ÷òîáû ìåíüøå ñïîðîâ âûïëåñêèâà-
ëîñü â íàäíàöèîíàëüíûé ñóä, êîòîðûé ïî ñâîåé ïðèðîäå ÿâëÿåòñÿ
ñóáñèäèàðíûì ñóäîì è íå ìîæåò ñïðàâèòüñÿ ñ âîçðàñòàþùèì ïîòî-
êîì æàëîá. Íî ïëîõî, êîãäà êîíñòèòóöèîííûé ñóä, ñòðåìÿñü ê ýòîé
çàäà÷å, ïåðåõîäèò òîæå ÷ðåçìåðíî ãðàíèöû è ñòðåìèòñÿ, ôàêòè÷åñ-
êè, ïðåâðàòèòüñÿ â âûñøèé ñóä è ïî äåëàì îáùåé þðèñäèêöèè. È
çäåñü åñòü ïðàêòèêà êàê ïîçèòèâíàÿ, òàê è íåãàòèâíàÿ. È ÿ äóìàþ, ÷òî
âñå ýòî òðåáóåò ñïåöèàëüíîãî èçó÷åíèÿ è àíàëèçà, òàê ÷òîáû íàéòè
íàèáîëåå îïòèìàëüíûå ïóòè ðåøåíèÿ âîçíèêøèõ ïðîáëåì.

Äîêëàäû äàþò ïèùó äëÿ ðàçìûøëåíèé åùå ïî îäíîìó âîïðîñó. Ýòî
çíà÷åíèå ïðàêòèêè íàöèîíàëüíûõ êîíñòèòóöèîííûõ ñóäîâ â ïëàíå
âëèÿíèÿ èõ äðóã íà äðóãà â îáùåì ïðàâîâîì êîíòåêñòå ñîâðåìåííîé
Åâðîïû, â òîì ÷èñëå ïîä óãëîì çðåíèÿ íîâûõ âûçîâîâ è óãðîç äëÿ
ïðàâà è äåìîêðàòèè. Â äîêëàäàõ â ýòîé èëè èíîé ñòåïåíè çàòðàãèâà-

217

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È



ëàñü è ýòà ïðîáëåìà, è ìíå êàæåòñÿ, ÷òî ìû ìîæåì ïðèéòè ê îáùå-
ìó âûâîäó, ÷òî òîëüêî âñå âìåñòå, ñîîáùà, ñîåäèíÿÿ óñèëèÿ êàæäîãî
â îáùåì ïîòîêå, èçó÷àÿ îïûò äðóã äðóãà, íàðàùèâàÿ ïðàêòè÷åñêóþ
èíòåðïðåòàöèþ êîíñòèòóöèé è çàëîæåííûõ â íèõ ïðèíöèïîâ ïðàâà,
ïîääåðæèâàÿ âçàèìíûå óñèëèÿ â ýòîì íàïðàâëåíèè íà îáùååâðîïåé-
ñêîì óðîâíå, êîíñòèòóöèîííûå ñóäû ñìîãóò ñîîòâåòñòâîâàòü ñâîåìó
ïðèçâàíèþ, â ñòðåìëåíèè îòñòîÿòü ïðèíöèï âåðõîâåíñòâà ïðàâà, çà-
ùèòèòü ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà. Íè îäèí ñóä íå ñìî-
æåò ýòîãî ñäåëàòü â ñàìîèçîëÿöèè, òåì áîëåå â ãîñóäàðñòâàõ, êîòîðûå
åùå òîëüêî âñòàëè íà ïóòü äåìîêðàòèè è ïðàâà, êîãäà íåò ïðî÷íûõ
òðàäèöèé è íàâûêîâ äåéñòâîâàòü â ñèñòåìå ðàçäåëåíèÿ âëàñòåé, à
âëàñòü, â îñîáåííîñòè èñïîëíèòåëüíàÿ âëàñòü, êàê çàìåòèë åùå î÷åíü
äàâíî ëîðä Áðàêòîí, ñòðåìèòñÿ ê äîìèíèðîâàíèþ è àáñîëþòèçàöèè.

Ïîñðåäñòâîì íàøåãî âçàèìîäåéñòâèÿ, èçó÷åíèÿ ðåøåíèé è ïðàêòèêè,
ïîääåðæêè íà ìåæäóíàðîäíûõ êîíôåðåíöèÿõ, ÷åðåç Âåíåöèàíñêóþ
êîìèññèþ, ÷åðåç Ñîâåò Åâðîïû, ìû ôîðìèðóåì îáùóþ àòìîñôåðó
íåäîïóñòèìîñòè íàðóøåíèÿ ïðèíöèïà âåðõîâåíñòâà ïðàâà, îòêóäà áû
òàêîå íàðóøåíèå íè ïðîèñòåêàëî, óêðåïëÿåì äóõ óâàæåíèÿ ê ïðàâó,
ê êîíñòèòóöèîííîìó ïðàâîñóäèþ. Òåì ñàìûì ìû óêðåïëÿåì è êàæ-
äûé êîíñòèòóöèîííûé ñóä â îòäåëüíîñòè è åãî ñïîñîáíîñòü íå òîëü-
êî óñïåøíî äåéñòâîâàòü â ðåæèìå «íàèáîëüøåãî áëàãîïðèÿòñòâîâà-
íèÿ», íî è â ñèòóàöèè, êîãäà â ñèëó òåõ èëè èíûõ îáñòîÿòåëüñòâ, ñâÿ-
çàííûõ ñ àíòèäåìîêðàòè÷åñêèìè ýêñöåññàìè è òåíäåíöèÿìè, ñóä âû-
íóæäåí äåéñòâîâàòü â óñëîâèÿõ ôîðñìàæîðà, ÷òîáû âûñòîÿòü è ïðî-
ÿâèòü íàñòîé÷èâîñòü â îòñòàèâàíèè ïðèíöèïà âåðõîâåíñòâà ïðàâà. 

Â åäèíñòâå òðåõ ýòèõ íàïðàâëåíèé: èíäèâèäóàëüíîé íàöèîíàëüíîé
ïðàêòèêè êîíñòèòóöèîííîãî êîíòðîëÿ; ïðàêòèêè Åâðîïåéñêîãî ñóäà
ïî ïðàâàì ÷åëîâåêà è èíûõ íàäíàöèîíàëüíûõ îðãàíîâ ïðàâîñóäèÿ;
êîëëåêòèâíîãî âçàèìîäåéñòâèÿ âñåõ êîíñòèòóöèîííûõ ñóäîâ â åäèí-
ñòâå ñ Åâðîïåéñêèì ñóäîì,  –  ìû èìååì áëàãîïðèÿòíûé øàíñ óò-
âåðäèòü ïðèíöèï âåðõîâåíñòâà ïðàâà âî âñåé Åâðîïå. Ìû íå èìååì
ïðàâà óïóñòèòü ýòîò øàíñ. 

Ñïàñèáî çà âíèìàíèå.   
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DISCOURS À LA CLÔTURE DE LA IX
CONFÉRENCE 

INTERNATIONALE D’EREVAN

VALÉRY ZORKIN
Président de la Cour Constitutionnelle 

de la Fédération de Russie

Cher Monsieur Harutyunyan! Cher Monsieur Buquicchio! Chers collègues!

Au cours des rapports et nombreux avis on a soulevé de différents aspects du prob-
lème de la primauté du droit. En dépit de certaines divergences quant à la conception
des problèmes généraux de ce sujet, l’abondance de points de vue et la  diversité de
la jurisprudence des cours constitutionnelles de différents pays, il est évident, que
pratiquement il s’agissait des principes fondamentaux de la doctrine théorique et de
la doctrine pratique, fondée sur la dernière, de la justice constitutionnelle dans la
réalisation du principe de la primauté du droit.

Il y a beaucoup de traits spécifiques dans les cours constitutionnelles nationales,
parce que ne sont pas égaux leurs attributions: les unes cours ont la compétence de
vérifier la loi sur la plainte des citoyens, les autres cours effectuent de telles vérifi-
cations dans les intérêts des citoyens indirectement, parce que ce droit n’appartient
qu’aux pouvoirs publics et personnes officielles, y compris l’ombudsman.

Sans doute, cet aspect institutionnel, lié avec celui qui a le droit de recours à la cour
constitutionnelle, malgré toutes les différences, a une certaine tendance dans son
développement, conditionnée par le caractère de la justice constitutionnelle et la
logique de son développement dans les conditions actuelles; il paraît, que le système
le plus conséquent et donc le plus préférable quant à sa plénitude c’est le système de
la justice constitutionnelle qui suppose à côté des recours des pouvoirs publics le
droit du citoyen au recours constitutionnel. Toutefois chaque pays a le droit de
choisir une construction de sa préférence, ainsi, par exemple, en France et dans
d’autres pays les citoyens ne peuvent pas recourir à l’organe de la justice constitu-
tionnelle.

Il importe, cependant, que là ou les citoyens ont déjà ce droit, il n’y aurait pas de
mouvement en arrière. Si cela arrive, ce sera un signal bien inquiétant qui fera
apprécier une démarche de ce genre du point de vue des principes de la primauté du
droit (de l’Etat de droit) et de la démocratie. Dans les cas concrets cela peut témoign-
er de l’affaiblissement des garanties constitutionnelles de la protection des droits
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fondamentaux et des libertés; cela peut être même un signal que la démocratie est en
danger.

Nous tous, les pays de la jeune démocratie, y compris sur l’espace postsoviétique,
nous nous trouvons encore au stade du devenir et ne cherchons que les formes opti-
males de la justice et de la procédure constitutionnelles. Chez nous en Russie, nous
avons aussi beaucoup de problèmes; les processus très compliqués se déroulent, il y
a beaucoup  de choses à faire et à mener à bon terme.

Mais maintenant nous nous sommes réuni pour accumuler une expérience commune
afin de protéger la primauté du droit et de la démocratie. A mon avis, les questions
les plus importantes, qui ont été soulevées, ce sont au fond, les aspects substantiels
et profonds du processus même du maintient de la primauté du droit. Qu’est-ce qu’il
suppose comme un principe matériel du droit? Il s’agit avant tout de la sauvegarde
des standards de l’Etat de droit et de la démocratie. Les différentes versions du
principe de la primauté du droit sont possibles dans sa réalisation concrète dans un
tel ou tel pays. Mais il est impossible d’avoir deux standards dans la réalisation du
principe de la primauté du droit. Ce principe suppose l’existence d’un système défi-
ni des institutions, des procédures et des garanties de procedure et en fin de compte
il fonctionne là ou il est incarné dans les normes du droit matériel, de manière qu’une
personne, ses droits et libertés deviennent une valeur supérieure. Ce principe ou bien
existe, ou bien n’existe pas. C’est pourquoi la reconnaissance, le respect et la pro-
tection des droits et libertés de l’Homme et du citoyen – c’est le devoir de l’Etat,
mais non seulement de l’Etat national. C’est une tâche et un devoir de toute com-
munauté européenne des états, c’est à dire de tous les états qui ont adhéré à la
Convention européenne de sauvegarde des Droits de l’Homme et des Libertés fon-
damentales. En ce sens on peut parler de cette Convention comme la Constitution
Européenne commune (des droits et libertés de l’homme avant tout, mais non seule-
ment), puisque le principe de la primauté de droit et sa concrétisation dans la
Convention Européene supposent les constructions nationales du pouvoir publique
adéquates aussi bien que le pouvoir judiciaire européen (supranational) de la protec-
tion de ces droits et ainsi la réalisation du principe de la primauté du droit dans toute
l’Europe.

La démocratie avec son pluralisme et le principe de la séparation des pouvoirs est un
garantie de la primauté du droit comme la valeur et en même temps le moyen de l’ex-
istence et de la réalisation de cette valeur. On peut disputer de ce qu’est la primauté du
droit: le moyen ou le but. On peut relever des différents aspects et approches à cette
notion cardinale pour la civilisation européene, ce qui a brillamment fait dans son rap-
port Mr. G.Harutyunyan, le Président de la Cour Constitutionnelle de l’Arménie et
notre collègue et organisateur de cette Conférence à Erevan (on sait que grace à ses
efforts les Conférences d’Erevan sont devenues traditionnelles depuis longtemps). Son
rapport a donné les impulsions théoriques pour toute notre discussion.
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Une idée commune était présente dans tous les rapports: la démocratie européenne
contemporaine est impossible sans le principe de la primauté du droit. Ce principe
sert de l’idée maîtresse pour les actions de tous les pouvoirs. Le pouvoir d’Etat c’est
aussi un pouvoir de droit, c’est dans un certain sens le pouvoir du droit. Il est impos-
sible de protéger les droits de l’homme si ce principe n’est pas respecté, si le légis-
lateur et l’applicateur du droit restreignent un tel ou tel droit par l’invasion dans son
essence même, c’est à dire en outre de ce qu’est conforme aux lois. Tous les rappor-
teurs à la Conférence d’une manière ou d’une autre articulaient le général et le par-
ticulier dans le maintient de ce principe dans la pratique des cours constitutionnelles
nationales et ainsi abordaient inévitablement les problèmes de la protection juridic-
tionnelle des droits et libertés individuels, politiques et sociaux, y compris du point de
vue de la réalisation de la Convention Européenne et à ce propos de l’influence de la
Cour Européenne des Droits de l’Homme. 

Les cours constitutionnelles comme les gardiens et interprétateurs des Constitutions et
la Cour Européenne, comme le gardien et interprétateur de la Convention européenne,
chacune dans les limites de ses compétences et en interaction et en influence mutuelle
– sont appelées à tracer notre champ de droit commun, “trouver”, “dire” et confirmer,
qu’est-ce que c’est qu’un tel ou tel droit et liberté séparément et les droits et libertés
dans leur ensemble du point de vue du principe de la primauté du droit, si sont respec-
tées les limites des restrictions possibles de ces droits, afin que ne soit disparu l’essence
même, c’est à dire le contenu profond du droit. Si, pourtant, de telles limites seront vio-
lées ou plus encore détruites, il ne peut pas être question du droit et par conséquent de
la démocratie. Cette manière de s’y prendre est importante et nécessaire, sans dif-
férence de quoi il s’agit – de la protection des droits de procédure pénale du citoyen,
de l’impeachment du Président, du référendum, des droits sociaux, etc.

J’ai à souligner encore une fois une conclusion générale, qu’on peut faire sur une base
des rapports présentés. Dans les conditions actuelles le principe de la primauté du droit
est mis à la base de la Constitution, qui est le critérium de l’appréciation des lois à leur
examen par les organes du contrôle constitutionnel. En même temps à côté de la
Constitution, comme une source essentielle et une base pour la protection des droits
constitutionnels, un rôle important appartient au droit supranational et aux instituts
supranationaux de la protection des droits et libertés, aux cours supranationales avant
tout. Donc la réalisation et la protection du principe de la primauté du droit c’est un
objet non seulement des Constitutions nationales, mais aussi de toute Europe de droit.
Les rapports abordaient de différents problèmes de l’interaction des cours constitu-
tionnelles nationales avec la Cour Européenne des Droits de l’Homme. Et il faut pren-
dre en considération, que dans la Grande Europe d’aujourd’hui la Cour Européenne
est une cour subsidiaire, ce que découle de la Convention aussi bien que de la pra-
tique judiciaire de la Cour Européenne. Il est à noter, que le “débit” de la Cour
Européenne n’est pas illimité. C’est pourquoi une importance primordiale a une
tâche d’assurer au maximum la protection des droits et libertés de l’homme et du

221

A
LM

A
N

A
C
H

 I
N

T
E
R
N

A
T
IO

N
A
L.

 J
U

ST
IC

E
 C

O
N

ST
IT

U
T
IO

N
N

E
LL

E
 A

U
 N

O
U

V
E
A
U

 M
IL

LE
N

A
IR

E



citoyen par les organes de la justice nationale. Comme nous voyons des rapports, de
différentes approches se sont dessinées dans la réalisation de cette tâche. Dans tous
les cas ici apparaît un argument considérable de plus en faveur de ce que les citoyens
aient le droit de recours direct à la cour constitutionnelle nationale. Un tel droit per-
met d’utiliser beaucoup plus effectivement le système national du contrôle constitu-
tionnel pour la protection des droits et libertés de l’homme et du citoyen. C’est
surtout très important dans les pays de la jeune démocratie. C’est encore un filtre
complémentaire sérieux contre les violations possibles des droits et libertés afin que
moins de conflits versent dans la cour supranationale, qui est par sa nature une cour
subsidiaire et ne peut s’acquitter du torrent des recours. Mais il est mal, quand la cour
constitutionnelle, tout en cherchant à obtenir ce but, passe toutes les bornes et s’ef-
force de se transformer en cour supérieure pour les affaires de la juridiction de droit
commun. Et ici il y a une pratique positive ainsi que négative. Et je pense, que tout
cela exige une étude et une analyse spéciales de manière que soient trouvées les voies
les plus optimales pour la solution des problèmes surgis.

Les rapports donnent à réfléchir sur une question de plus. C’est la portée de la pra-
tique des cours constitutionnelles nationales quant à leur interinfluence dans le con-
texte commun de droit de l’Europe contemporaine, y compris du point de vue de
nouveaux défis et menaces pour le droit et la démocratie. Les rapports abordaient
dans une telle ou telle mesure ce problème aussi et il me paraît que nous pouvons
aboutir à la conclusion commune que ce n’est que nous tous ensemble, en commun,
en rassemblant les efforts de chacun dans un torrent uni, en étudiant l’expérience de
chacun, en intensifiant l’interprétation pratique des Constitutions et des principes du
droit, qu’elles renferment, en soutenant les efforts mutuels dans cette direction au
niveau européenne, les cours constitutionnelles pourrons correspondre à leur mis-
sion, dans l’aspiration de sauvegarder le principe de la primauté du droit, protéger les
droits et libertés de l’homme et du citoyen. Pas une seule cour pourra le faire dans
l’auto-isolation, surtout dans les Etats qui viennent de prendre la voie de la démoc-
ratie et du droit, quand il n’y a pas encore de traditions solides et d’habitudes de
fonctionner dans le système de la séparation des pouvoirs et quand le pouvoir, surtout
le pouvoir exécutif, aspire la domination et l’absolutisation, comme l’avait remarqué
il y a très longtemps le lord Bracton.

Grâce à notre interaction, l’étude des décisions et de la pratique, l’appui aux con-
férences internationales, par la Commission de Venise et le Conseil de l’Europe, nous
formons une atmosphère de l’inadmissibilité de la violation du principe de la pri-
mauté du droit, d’ou que telle violation ne découle, nous consolidons l’esprit du
respect du droit, de la justice constitutionnelle. Ainsi nous renforçons chaque cour
séparément et sa capacité de fonctionner avec succès non seulement dans le régime
le plus favorable, mais aussi dans la situation, quand la cour, pour les motifs dif-
férents, liés aux excès et tendances antidémocratiques, est obligée de fonctionner
dans les conditions de force majeure afin de tenir ferme et manifester l’insistance
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dans la défense du principe de la primauté de droit.

Dans l’unité des trois directions suivantes - la pratique individuelle nationale du con-
trôle constitutionnel; la pratique de la Cour Européenne des Droits de l’Homme et
d’autres organes supranationaux de la justice; l’interaction collective de toutes les
cours constitutionnelles avec la Cour Européenne – nous avons une chance heureuse
de confirmer le principe de la primauté du droit dans toute l’Europe. Nous n’avons
pas le droit de manquer cette chance.

Merci pour votre attention. 
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STATISTICAL DATA ON THE SUBMITTED

APPLICATIONS AND CONSIDERED CASES 

OF THE CONSTITUTIONAL COURTS 

(BODIES OF CONSTITUTIONAL CONTROL)

OF SEVERAL COUNTRIES

1996-2003*

* The material is composed on the basis of data prsented by the Constitutional Courts (Ìàòåðèàë
ñîñòàâëåí íà îñíîâå äàííûõ, ïðåäîñòàâëåííûõ Êîíñòèòóöèîííûìè Ñóäàìè).A
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ALBANIA

The cases and applications conside-

red by the Constitutional Court Year

/body of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including:

a) concerning the constitutionality of 

a law 6 11 3 14 5 26 8 8

b) concerning the constitutionality of 

international treaties - - - - - - 1 -

c) concerning the constitutionality of 

acts of the President 5 - - - - - - -

d) concerning the constitutionality of 

decisions of the Government 5 3 3 6 7 3 3 1

e) concerning the constitutionality of 

other normative acts 1 - - 2 12 71 10 2

f) concerning abstract interpretation  

of the Constitution - - 1 - 8 2 3 1

g) concerning disputes on competence - 1 2 - 1 - 1 -

h) concerning electoral disputes: -

- presidential elections - - - - - - -

- parliamentary election 16 17 - - 59 3 -

i) concerning compliance of other 

normative acts with laws - - - 8 13 3 13 -

2. Number of cases considered by the 

protection of human rights on the 

basis of individual complaints 7 7 22 45 64 111 218 27

3. Number of applications submitted 

to the Constitutional Court 40 39 31 67 96 213 243 39

a) by the members of the Parliament 4 1 2 - 4 - 2 1

b) by the President - - 1 - 1 - 1 -

c) by the Government - 1 - 1 - 1 3 -

d) individual complaints of citizens 10 13 21 57 67 170 215 217

e) by the Ombudsman - - - - 1 2 - 1

f) by the courts of general jurisdiction 1 - 1 4 2 2 3 5

g) by the bodies of self-government 7 1 1 3 7 9 1 -

h) by other subjects 18 23 5 2 14 29 18 5
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226 ARMENIA

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 
Constitutional Court, including: 33 42 74 55 69 71 61 59

a) concerning the constitutionality 
of a law - 1 2 1 - 1 1 -

b) concerning the constitutionality 
of international treaties 32 42 72 46 65 70 59 41

c) concerning the constitutionality 
of acts of the President - - - - - - - -

d) concerning the constitutionality 
of decisions of the Government - - - - - - - -

e) concerning the constitutionality 
of other normative acts - - - - 1 - - -

f) concerning abstract interpretation 
of the Constitution (no such 
jurisdiction) - - - - - - - -

g) concerning disputes on competence 
(no such jurisdiction) - - - - - - - -

h) concerning electoral disputes:

- presidential elections 1 - - - - - - 2

- parliamentary election - - - 8 3 - 1 16

i) concerning compliance of other 
normative acts with laws (no such 
jurisdiction) - - - - - - - -

2. Number of cases considered by the 
protection of human rights on the 

basis of individual complaints (indivi- 
dual complaints to the Constitutional  
Court are not provided by the Law) - - - - - - - -

3. Number of applications submitted  
to the Constitutional Court 33 42 74 55 69 71 61 59

a) by the members of the Parliament - 1 - 1 - - - -

b) by the President 32 41 74 46 66 71 60 41

c) by the Government - - - - - - - -

d) applications submitted by Presiden-
tial and parliamentary candidates on 
disputes concerning election results

- individual complaints of citizens 
(individual complaints to the Cons-
titutional Court are not provided 
by the Law) 1 - - 8 3 - 1 18

e) by the Ombudsman (is not allowed 
to apply to the Constitutional Court) - - - - - - - -

f) by the courts of general jurisdiction 
(are not allowed to apply to the 
Constitutional Court) - - - - - - - -

g) by the bodies of self-government 
(are not allowed to apply to the 
Constitutional Court) - - - - - - - -

h) by other subjects (are not allowed 
to apply to the Constitutional Court) - - - - - - - -A
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AUSTRIA

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by 

the Constitutional Court, including:

a) concerning the constitutionality 

of a law 410 388 388 202 249 351 339 329

b) concerning the constitutionality 

of international treaties - - - - - - 3 0

c) concerning the constitutionality 

of acts of the President - 

no such jurisdiction!

d) concerning the constitutionality 

of decisions of the Government - 

no such jurisdiction!

e) concerning the constitutionality 

of other normative acts - 

no such jurisdiction!

f) concerning abstract interpretation 

of the Constitution - - - 1 0 0 0 0

* jurisdiction to interpret those articles 

of the Constitution which allocate the 

powers either to the Federation or to 

the federal states = Länder
g) concerning disputes on competence 18 23 8 13 7 16 6 5

h) concerning electoral disputes: 11 6 16 12 10 12 8 4

- presidential elections

- parliamentary election 

* the data does not distinct between 

presidential elections and those to 

parliaments (Federal Parliament, 9 

parliaments of the Länder, elections 

to a Land government and to the 

municipal authorities or to any other 

popular representative body) - 

plus European Parliament

i) concerning compliance of other 

normative acts with laws 173 165 162 127 124 163 85 153

* according to the Austrian Constitu-

tion that would mean the review of 

regulations

2. Number of cases considered by the 

protection of human rights on the 

basis of individual complaints 4076 14.2 2670 2373 2473 2141 2006 1606

* the data comprises only complaints of 

the individuals against decisions of ad- 

ministrative authorities of last instance

⇓⇓
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** this was a huge series of complaints 

concerning corporate tax 43**

3. Number of applications submitted 

to the Constitutional Court

a) by the members of the Parliament - - - 0 4 5 25 4

Application by a third of the members 

of one of the two Chambers of either 

the Federal Parliament or the 9 

Länder parliaments 

b) by the President

* no such application

c) by the Government 1 1 0 4 3 4 7 6

* Federal Government as well as 9 

governments of the Länder

d) individual complaints of citizens a) a) a) a) a) a) a) a)

* there are two possibilities for the 15.2 3230 2463 2100 2405 1746 1925 1814

individuals to bring a case to the 72**

Court: a) the complaint against deci-

sions of administrative authorities of b) b) b) b) b) b) b) b)

last instance and b) the application 172 297 124 122 118 159 100 97

for direct review of law - therefore 

you find two different data

e) by the Ombudsman a) 1 a) 0 a) 0 a) 0 a) 0 a) 0 a) 0 a) 0

Board of Ombudsman = Volksanwalts-

chaft; there is a Federal Board and 

there are Ombudsmen installed in b) 1 b) 3 b) 1 b) 0 b) 0 b) 1 b) 0 b) 2

some of the Länder
They may a) file applications to have 

regulations reviewed and b) they may 

ask the Court to settle disputes as to 

their jurisdiction 

f) by the courts of general jurisdiction 228 195 140 79 75 180 277 163

plus all other Courts and tribunals

g) by the bodies of self-government - - - - - - - -

h) by other subjects 0 0 0 0 8 0 4 2

The Board of Audit may also ask the 

Court to settle disputes as to their 

jurisdiction

⇓⇓
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BELARUS

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including: 19 4 17 8 3 3 4 2

a) concerning the constitutionality 

of a law 5 1 8 4 - 3 1 1

b) concerning the constitutionality 

of international treaties - - - - - - - -

c) concerning the constitutionality 

of acts of the President 5 - - - 1 - - -

d) concerning the constitutionality 

of decisions of the Government 2 - 1 - - - - 1

e) concerning the constitutionality 

of other normative acts - 3 5 3 1 - 3 -

f) concerning abstract interpretation 

of the Constitution - - - - - - - -

g) concerning disputes on competence 1 - - - - - - -

h) concerning electoral disputes: 

presidential elections parliamentary 

election

- - - - - - - -

- - - - - - - -

i) concerning compliance of other 

normative acts with laws 6 - 3 1 1 - - -

2. Number of cases considered by the 

protection of human rights on the 

basis of individual complaints - - - - 1 3 6 13

3. Number of applications submitted 

to the Constitutional Court1 12 5 10 18 30 68 38 41

a) by the members of the Parliament 2 - - - 1 3 1 -

b) by the President - 1 9 3 - - - -

c) by the Government - - - - - 2 - 1

d) individual complaints of citizens - - - 5 10 23 20 24

e) by the Ombudsman - - - - - - - -

f) by the courts of general jurisdiction - - - - - - - -

g) by the bodies of self-government - - - - 1 - - -

h) by other subjects 10 4 1 10 18 40 17 16

1  Number of applications submitted to the Constitutional Court is indicated in accordance
with number of judgments.
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BELGIUM

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review2

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Court of Arbitration, including:

a) concerning the constitutionality 

of a law3 82 84 140 141 141 163 191 177

b) concerning the constitutionality 

of international treaties4 - - - - - - - -

c) concerning the constitutionality 

of acts of the President n.a.5 n.a. n.a. n.a. n.a. n.a. n.a. n.a.

d) concerning the constitutionality 

of decisions of the Government n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

e) concerning the constitutionality of 

other normative acts n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

f) concerning abstract interpretation 

of the Constitution n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

g) concerning disputes on competence6 18 13 19 21 22 21 17 22

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

i) concerning compliance of other 

normative acts with laws n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

2. Number of cases considered by the 

protection of human rights on the 

basis of individual complaints7

a) judgments given in actions for 

annulment 30 21 36 31 33 32 21 38

b) judgments given on preliminary 

questions 25 40 73 78 80 108 147 105

3. Number of applications submitted 

to the Court of Arbitration

by the members of the Parliament8

President of the Council of the 

German-speaking Community - - - - - - - -

President of the Assembly of the 

French-speaking Community Commission - - - - - - - -

President of the Flemish Council 1 - 2 - 1 1 - -

President of the Senate - - - 1 - - - -

President of the Joint Community 

Commission - - - - - - - -

President of the House of 

Representatives - - - - - - - -

President of the Council of the 

French-speaking Community - - - 1 - - - -
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President of the Walloon Regional 

Council - - - 1 - - - -

President of the Council of the 

Brussels-Capital Region - - - 2 - - - -

b) by the President n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

c) by the Government

Council of Ministers 3 1 4 6 3 - - 1

Flemish Government 2 2 1 5 5 1 - 1

Walloon Government 1 - 2 2 - - - -

Government of the French-speaking 

Community - - - 1 - 1 - -

Government of the German-speaking 

Community - - - - - - - -

Government of the Brussels-Capital 

Region - 1 1 2 - - - -

Board of the Joint Community 

Commission - - - - - - - -

Board of the French-speaking 

Community Commission - - - 1 - - - 1

d) individual complaints of citizens 26 18 31 28 30 23 15 27

e) by the Ombudsman n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

f) by the courts of general jurisdiction 31 46 78 82 80 120 160 114

g) by the bodies of self-government n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

h) by other subjects n.a. n.a. n.a. n.a. n.a. n.a. n.a. n.a.

2   The questionnaire was answered in terms of judgments given by the Court of Arbitration
rather than in terms of cases referred to it. In fact, the Court of Arbitration sometimes joins
cases together, so that a particular judgment may refer to several cases.

3   All disputes that are submitted to the Court of Arbitration are concerned with the constitu-
tionality of laws, federal laws as well as decrees and orders, in other words, acts resulting
from the exercise of the legislative function at the federated level (Communities and
Regions).  

4   It is only in the context of the review of laws, decrees and orders approving a treaty that
the Court has accepted jurisdiction to review the constitutionality of the treaty.  

5   N.a. = not applicable
6   The settlement of disputes on competence between laws, decrees and orders is included in

the constitutional review of laws (see point 1, a)).
7  Replying to this question makes it necessary to distinguish, on the one hand, actions for

annulment brought by individuals and, on the other hand, preliminary questions submitted
to the Court Arbitration by any court of law in the context of a lawsuit that has been
brought before it. In the latter case, the problem submitted to the Court is often brought
up by the parties to the lawsuit that is pending before the court referring the question.

8  The legislator meant to restrict the right of members of the legislative assemblies to take
action before the Court of Arbitration by reserving this right for the presidents of these
assemblies, and on condition that two-thirds of the members make such a request. A mem-
ber of an assembly therefore cannot, in this capacity alone, vindicate the interest required
for taking action before the Court.

⇑
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232 BULGARIA

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Court of Arbitration, including: - - - - - - - -

a) concerning the constitutionality 

of a law 17 14 26 11 8 12 11 11

b) concerning the constitutionality 

of international treaties - 3 5 4 3 5 1 3

c) concerning the constitutionality 

of acts of the President - - - 1 - - - -

d) concerning the constitutionality 

of decisions of the Government9

e) concerning the constitutionality 

of other normative acts 1 3 3 1 1 - 1 -

f) concerning abstract interpretation 

of the Constitution 6 2 4 2 3 5 2 3

g) concerning disputes on competence - - - - - - - -

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election 1

i) concerning compliance of other 

normative acts with laws

2. Number of cases considered by the 

protection of human rights on the 

basis of individual complaints10

3. Number of applications submitted 

to the Constitutional Court

a) by the members of the Parliament 13 11 18 12 12 15 5 7

b) by the President 4 1 - - - - 1 2

c) by the Government - 1 2 1 - - - -

d) individual complaints of citizens11

e) by the Ombudsman

f) by the courts of general jurisdiction - - - - - 3 4 3

g) by the bodies of self-government

h) by other subjects12 7 6 14 4 - 1 2 1

9  This is a competence of the Supreme Administrative Court. 
10  The Constitutional Court does not consider individual complaints
11  The Constitutional Court does not consider individual complaints
12 The Prosecutor general.A
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CROATIA

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including: 959 1343 1114 1204 1954 2567 3310 4524

a) concerning the constitutionality 

of a law 243 523 176 157 167 358 148 145

b) concerning the constitutionality 

of international treaties - - - - - - - -

c) concerning the constitutionality 

of acts of the President 3 1 1 2

d) concerning the constitutionality 

of decisions of the Government 9 9 2 12 14 5 21 26

e) concerning the constitutionality 

of other normative acts 59 55 100 76 98 201 66 84

f) concerning abstract interpretation 

of the Constitution - - - - - - - -

g) concerning disputes on competence 6 3 0 3 2 4 7 5

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election 0 183 9 28 26 77 6 27

i) concerning compliance of other 

normative acts with laws

2. Number of cases considered by the 

protection of human rights on the 

basis of individual complaints 602 550 803 925 1578 1867 2573 3372

2a. Constitutional complaints regarding 

the length of proceedings 64 42 453 544

3. Number of applications submitted 

to the Constitutional Court

a) by the members of the Parliament 1 1 1 2 1

b) by the President

c) by the Government 1 1 2 7 10 12

d) individual complaints of citizens 550 492 693 818 1407 1168 4027 3572

e) by the Ombudsman 2

f) by the courts of general jurisdiction 1 4 1 1 6 3

g) by the bodies of self-government 12 14 15 9 9 12 4 26

h) by political parties 1 14 23 33 18 65 7 12

e) by other subjects
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234 CYPRUS

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Supreme Court, including:

a) concerning the constitutionality 

of a law 13 8 7 14 7 12 13 7

b) concerning the constitutionality 

of international treaties - - - - - - - -

c) concerning the constitutionality 

of acts of the President - - - - - - - -

d) concerning the constitutionality of 

decisions of the Government 22 8 15 12 5 14 7 6

e) concerning the constitutionality 

of other normative acts 6 4 2 2 2 2 1 1

f) concerning abstract interpretation 

of the Constitution 46 20 21 22 10 17 19 9

g) concerning disputes on competence 10 9 6 10 6 7 5 11

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election - 1 1 2 1 - - 1 - - 1 1 - 3 - 1

i) concerning compliance of other 

normative acts with laws 8 2 5 4 3 7 6 6

2. Number of cases considered by the 

protection of human rights on the 

basis of individual complaints 28 22 15 13 6 15 15 10

3. Number of applications submitted 

to the Supreme Court

a) by the members of the Parliament 1 - - - - - - -

b) by the President 3 - 1 2 2 2 - -

c) by the Government 8 10 16 12 11 23 24 13

d) individual complaints of citizens 518 538 599 632 652 627 673 508

e) by the Ombudsman - - - - - - - -

f) by the courts of general jurisdiction - - - - - - - -

g) by the bodies of self-government 6 3 1 2 2 5 5 5

h) by other subjects 3 4 3 9 9 10 17 9
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CZECH REPUBLIC

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including: 447 552 528 1065 1725 2280 2778 3101

a) concerning the constitutionality 

of a law 28 23 18 24 36 43 33 35

b) concerning the constitutionality 

of international treaties - - - - - - - -

c) concerning the constitutionality 

of acts of the President - - 1 - 1 1 - -

d) concerning the constitutionality 

of decisions of the Government 4 3 4 4 7 2 0 3

e) concerning the constitutionality 

of other normative acts 3 3 6 0 5 3 3 6

f) concerning abstract interpretation 

of the Constitution - - - - - - - -

g) concerning disputes on competence 1 2 1 2 5 4 3 3

h) concerning electoral disputes: 6 0 11 1 5 1 20 7

- presidential elections - - - - - - - 2

- parliamentary election 6 0 11 1 5 4 20 5

i) concerning compliance of other 

normative acts with laws 6 2 1 3 0 2 1 2

2. Number of cases considered by the 

protection of human rights on the 

basis of individual complaints 441 546 514 1024 1713 2012 2439 2808

3. Number of applications submitted 

to the Constitutional Court 1503 2021 2200 2567 3136 3045 3184 2548

a) by the members of the Parliament 8 10 10 8 18 18 28 22

b) by the President 0 1 0 0 3 0 2 0

c) by the Government 0 0 1 0 1 2 1 0

d) individual complaints of citizens 1483 1993 1168 2531 3080 2985 3116 2500

e) by the Ombudsman - - - - - 1 1 2

f) by the courts of general jurisdiction 7 7 13 10 21 11 25 14

g) by the bodies of self-government 3 10 8 15 12 28 11 10

h) by other subjects 2 0 0 3 1 0 0 0
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ESTONIA

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Supreme Court13, including: 4 3 11 3 12 9 21 23

a) Concerning the constitutionality 

of a law 2 - 6 2 5 5 9 7

b) Concerning the constitutionality 

of international treaties - - - - - - - -

c) Concerning the constitutionality 

of acts of the President14 - - - - - - - -

d) Concerning the constitutionality 

of single acts of Parliament15 - - - - - - 1 1

e) Concerning the constitutionality 

of other normative acts16 2 3 5 1 6 4 2 2

f) Concerning abstract interpretation 

of the Constitution17 2 - 6 - 4 - 1 -

g) Concerning disputes of 

competence18 - - - - 1 - - -

h) Concerning electoral disputes19: 

- presidential elections 

- parliamentary election - - - - - - 7 14

i) Concerning compliance of other 

normative acts with laws - - - - 2 1 - -

2. Number of cases considered by 

the protection of human rights on 

the basis of individual complaints20 - - - - - - 2 2

3. Number of applications submitted 

to the Supreme Court

a) By the members of the Parliament21 - - - - - - 1 -

b) By the President 1 - 2 - - - - -

c) By the Government22 - - - - - - - -

d) Individual complaints of citizens - - - - - - 2 3

e) By the Ombudsman 1 - 4 - 4 - 1 -

f) By the courts of general jurisdiction 

and administrative courts23 2 3 5 3 8 8 10 5

g) By the bodies of self-government24 - - - - - - - 1

h) By other subjects - - - - - - - -

13 Meaning Constitutional Review Chamber and Supreme Court en banc (in Estonian Uldkogu).
See also art 3 para 3 of the Constitutional Review Court Procedure Act (below referred as Act).

14 See art 18 of the Act
15 Under Estonian Constitutional Review Court Procedure Act there is no possibility to control

the constitutionality of decisions of Government. These decisions are subjected to the admin-
istrative control by administrative judiciary. However, single acts (e.g. resolutions) of Estonian
Parliament are submitted to the constitutional review. See also articles 16 and 17 of the Act.A
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Estonian Act of Constitutional Review Court Procedure was adopted in
2002. It included considerable changes to the previous procedure of con-
stitutional review in Supreme Court. In the present table these amend-
ments are reflected in the statistics starting from March 2002. All the par-
ticularities and explanations to the data provided are in the endnotes
(see i-xii).

Constitutional Review Chamber of the Supreme Court reviews the consti-
tutionality of laws and other acts. The Chamber is composed of nine jus-
tices and the members thereof are elected by the Supreme Court en banc
on the proposal of the Chief Justice for the term of five years. The mem-
bers of the Constitutional Review Chamber are elected from among the
members of the Civil, Criminal and Administrative Law Chambers – at
least one member from each Chamber. 

Constitutional Review Chamber hears cases in panels of at least three
members.

According to the Act of Constitutional Review Court Procedure the
Supreme Court: 

1) Adjudicates requests for reviewing the constitutionality of legislation of
general application;

2) Adjudicates requests for reviewing the constitutionality of international
treaties; 

3) Adjudicates complaints filed against the resolutions of the Riigikogu
(Estonian Parliament);

4) Adjudicates complaints filed against the resolutions of the Board of the
Riigikogu;

5) Adjudicates complaints filed against the decisions of the President of
the Republic; 

16 Id est decrees of Government and local government bodies. 
17 Meaning abstract review of constitutionality, where the case is not been brought to the Supreme

Court by the individual with the view to protect her or his rights. See also art 4 of the Act.
18 This includes cases where the legal question is about which court has the jurisdiction to try the

case. 
19 See the art 37 para 1 and 2 of the Act.
20 Estonian Act does not allow individuals to submit applications for constitutional review. Only in

very limited cases has the Supreme Court made the exception and taken the applications to be
decided on bases of merits.

21 See articles 17, 25 para 2, 26 para 1 and 27 para 1 of the Act.
22 See the art 32 para 1 of the Act.
23 See art 9 of the Act. This includes courts of general jurisdiction as well as administrative courts.
24 See art 7, which provides the right to start the constitutional review by the councils of local

government.
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6) Adjudicates requests for declaring a member of the Riigikogu, the
President of the Republic, the Legal Chancellor or the State Auditor is
incapable of performing his or her duties for an extended period; 

7) Adjudicates requests for termination of the authority of a member of the
Riigikogu; 

8) Decides on giving consent to the Chairman of the Riigikogu, acting as
President of the Republic, to declare extraordinary elections to the
Riigikogu or to refuse to proclaim laws; 

9) Adjudicates requests for termination of the activities of a political party; 

10) Resolves complaints and protests filed against the decisions and acts of
electoral committees;

Unlike under the previous Act the new legislation provides for a possibil-
ity to individuals to submit petitions for constitutional review in the course
of proceedings referred to in 3, 4, 5, 9 and 10 above.
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FRANCE

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Council, including: 66 153 324 32 43 45 173 149

a) concerning the constitutionality 

of a law 9 7 8 10 13 11 7 20

b) concerning the constitutionality 

of international treaties 0 1 0 2 0 0 0 0

c) concerning the constitutionality 

of acts of the President

d) concerning the constitutionality 

of decisions of the Government

e) concerning the constitutionality 

of other normative acts25 6 1 3 6 3 5 2 5

f) concerning abstract interpretation 

of the Constitution

g) concerning disputes on competence

h) concerning electoral disputes: 0 0 0 0 0 2 28 0

- presidential elections 

- parliamentary election 

(two chambers) 36 131 304 6 8 14 124 120

i) concerning compliance of other 

normative acts with laws

2. Number of cases considered by 

the protection of human rights on 

the basis of individual complaints

3. Number of applications submitted 

to the Constitutional Council 66 153 324 32 43 45 173 149

a) by the members of the Parliament 11 7 9 12 13 11 8 21

b) by the President26 2

c) by the Government (Prime minister)27 5 2 2 5 2 5 1 4

d) individual complaints of citizens

e) by the Ombudsman

f) by the courts of general jurisdiction

g) by the bodies of self-government28 1

h) by other subjects

239

25 The examination by the Constitutional council of «organic laws» and «rules of the assem-
blies» is compulsory (article 61 of the constitution)

26 It was an application from both President and Prime minister
27 The government is not allowed to make an application, only the Prime Minister
28 For the New-Caledonia (oversea territory) the organic law of 1999 authorizes different

authorities to seize the Constitutional council.
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240 GEORGIA

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including:

a) concerning the constitutionality 

of a law 3 10 8 6 6 13 25 28

b) concerning the constitutionality 

of international treaties 1

c) concerning the constitutionality 

of acts of the President 1 2 1 6 1 3 2 16

d) concerning the constitutionality 

of decisions of the Government 3 5 9 2 3 2

e) concerning the constitutionality 

of other normative acts 3 9 13 2 1 2 6 8

f) concerning abstract interpretation 

of the Constitution

g) concerning disputes on competence

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election

1 3 6 6 4

i) concerning compliance of other 

normative acts with laws

2. Number of cases considered by 

the protection of human rights on 

the basis of individual complaints 13 26 28 9 8 20 34 47

3. Number of applications submitted 

to the Constitutional Court

a) by the members of the Parliament 4 1 3 5 3 1 1

b) by the President

c) by the Government

d) individual complaints of citizens 3 36 19 18 21 18 27 43

e) by the Ombudsman 2 4

f) by the courts of general jurisdiction 3 3 3 5 1

g) by the bodies of self-government

h) by other subjects 1 9 9
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GERMANY

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including: 4755 4575 4588 4891 4883 4595 4477 4549

a) concerning the constitutionality 

of a law 2 2 34 27 12 8 11 22

b) concerning the constitutionality 

of international treaties 1 1 1 9

c) concerning the constitutionality 

of acts of the President - - - - - - - -

d) concerning the constitutionality 

of decisions of the Government 1 2 2 2 1 7 4 -

e) concerning the constitutionality 

of other normative acts ? ? ? ? ? ? ? ?

f) concerning abstract interpretation 

of the Constitution - - - - - - - -

g) concerning disputes on competence 2 3 - 3 2 8 7 1

h) concerning electoral disputes: 

- presidential elections - - - - - - - -

- parliamentary election - 12 8 - 17 10 - -

i) concerning compliance of other 

normative acts with laws - - - - - - - -

2. Number of cases considered by 

the protection of human rights on 

the basis of individual complaints 4704 4486 4509 4789 4765 4471 4348 4434

3. Number of applications submitted 

to the Constitutional Court

a) by the members of the Parliament E 4(2) 4(2) 6(2) 2(1) 2(7) 3(4) 1(-) -

b) by the President - - - - - - - -

c) by the Government  E F 4(5) 7(4) 10(6) 9(1) 3(9) 6(10) 6(2) 5(2)

d) individual complaints of citizens R 5117 4962 4676 4729 4705 4483 4523 5055

e) by the Ombudsman - - - - - - - -

f) by the courts of general jurisdiction 43 45 38 40 26 27 36 15 

(18) (24) (24) (29) (12) (19) (16) (20)

g) by the bodies of self-government 

h) by other subjects } No data

1. Number of cases considered by the 
Constitutional Court, including:

This number includes all cases considered by the Constitutional Court,
also those that you did not ask for in the following lines.
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You find the different cases and decisions of the Constitutional Court on
pp. 6-11 of the statistics. We have, for example, temporary injunctions, ple-
nary decisions, constitutional disputes within a Land (state), public-law dis-
putes of a non-constitutional nature between the Federation and the
Länder (states) etc. You have not inquired about all these types of pro-
ceedings.

a) Cases concerning the constitutionality of a law

The great majority of the constitutional complaints are not
admitted for decision, and many proceedings that concern the
concrete review of statutes are inadmissible. Many of those
cases are based on questions concerning the constitutionality of
a law. If such cases are not admitted for decision or are inad-
missible, the question concerning the constitutionality of a law
will not be dealt with by the Federal Constitutional Court, and
consequently, no case concerning the constitutionality of the
law will appear in the statistics here. The decision will be
entered in the statistics only if the court has really dealt with
the constitutionality of a law; these are the numbers that I can
give you.

b)Cases concerning the constitutionality of international treaties 

Here, we have no data for the same reason as I have explained
before. Article 83 et seq. of the Law of the Federal
Constitutional Court regulates the review of public internation-
al law. Here, we have only a few cases per year. The court often
has to deal with the constitutionality of international treaties in
constitutional complaints, but we have no data in this respect. 

c) Cases concerning the constitutionality of acts of the President

The Basic Law and the Law on the Federal Constitutional Court
only regulate the impeachment of the President. We have never
had such an impeachment since the establishment of the
Federal Constitutional Court.

d)Cases concerning the constitutionality of decisions of the
Government

Decisions of the Government may be the object of a constitu-
tional complaint, but normally the constitutional complaint will
be inadmissible because the complainant normally has not
exhausted all legal remedies. So we have no data about these
cases. Decisions of the Government may be the object of a dis-
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pute between constitutional bodies, but also the decisions of
the Bundestag or the Bundesrat may be an object in this type
of proceedings. The statistics do not differentiate between the
decisions of these bodies. So the figure in your questionnaire
refers to all cases that involve disputes between constitutional
bodies.

f) Cases concerning the abstract interpretation of the
Constitution

In Germany we only have the review of law in general, but I
think that this does not concern the abstract interpretation of
the Constitution to which you refer.

g)Cases concerning disputes of competence

Here we have the disputes between constitutional bodies – I
have explained this under 1 d) – and the disputes between the
Federation and the Länder. I have given you the numbers that
refer to the first type of proceedings under 1 d). The figures
under 1 g) include these numbers and those of the second type
of proceedings.

2. Number of cases considered by the protection 
of human rights on the basis of individual com
plaints.

Here we give you the number of cases considered.

3. Number of applications submitted to the 
Constitutional Court.

a) By the members of the Parliament.

I told you that in proceedings that involve disputes between
constitutional bodies, members of Parliament have the possibil-
ity of bringing a case before the court. But also the Federal
President, the Bundestag, the Bundesrat and the Federal
Government have this possibility. In our statistics we do not dif-
ferentiate between the applicants.

b) By the President

Also the President has the possibility of bringing a dispute
between constitutional bodies before the Constitutional Court.

243

IN
T
E
R
N

A
T
IO

N
A
L 

A
LM

A
N

A
C
H

. 
C
O

N
ST

IT
U

T
IO

N
A
L 

JU
ST

IC
E
 I

N
 T

H
E
 N

E
W

 M
IL

LE
N

N
IU

M



But this has never happened since the foundation of the
Federal Constitutional Court.

c) By the Government

The government has the possibility of bringing proceedings
that involve disputes between constitutional bodies and pro-
ceedings that involve the review of law in general before the
Federal Constitutional Court. So in the same way as in 1 g), the
numbers that I entered in your questionnaire include both pro-
cedures. 

d) Individual complaints of citizens

Here I only gave the numbers that refer to individual com-
plaints of citizens. The numbers do not include motions for a
temporary injunction. 

e) By the Ombudsman

In Germany we do not have the possibility of making an appli-
cation before the Federal Constitutional Court through an
ombudsman.

f) By the courts of general jurisdiction

In Germany we have the review of specific law and here I have
given you the number of incoming cases and also of decided
cases. 

g)By the bodies of self government und h) by the other subjects

Here we have no data.
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LITHUANIA

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including: 17 16 19 21 21 23 24 24

a) concerning the constitutionality 

of a law 7 9 10 15 12 13 15 15

b) concerning the constitutionality 

of international treaties 0 0 0 0 0 0 0 0

c) concerning the constitutionality 

of acts of the President 1 0 0 0 0 0 0 1

d) concerning the constitutionality 

of decisions of the Government 8 6 5 5 5 9 8 7

e) concerning the constitutionality 

of other normative acts adopted 

   by the Seimas 0 1 3 1 2 1 1 1

f) concerning abstract interpretation 

of the Constitution - - - - - - - -

g) concerning disputes on competence - - - - - - - -

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election 1 0 0 0 0 0 0 0

i) concerning compliance of other 

normative acts adopted by the

Seimas with laws 0 0 1 0 2 0 0 0

2. Number of cases considered by 

the protection of human rights on 

the basis of individual complaints - - - - - - - -

3. Number of applications submitted 

to the Constitutional Court 19 20 32 36 52 54 33 49

a) by the members of the Parliament 5 10 15 8 11 3 6 13

b) by the President 3 0 0 0 0 0 0 0

c) by the Government 0 1 0 0 0 1 0 0

d) individual complaints of citizens - - - - - - - -

e) by the Ombudsman - - - - - - - -

f) by the courts of general jurisdiction 

and administrative courts 11 9 17 28 41 50 27 36

g) by the bodies of self-government - - - - - - - -

h) by other subjects - - - - - - - -

IN
T
E
R
N

A
T
IO

N
A
L 

A
LM

A
N

A
C
H

. 
C
O

N
ST

IT
U

T
IO

N
A
L 

JU
ST

IC
E
 I

N
 T

H
E
 N

E
W

 M
IL

LE
N

N
IU

M



246 MACEDONIA 

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including:

a) concerning the constitutionality 

of a law 99 90 93 116 103 127 103 89

b) concerning the constitutionality 

of international treaties - - - - - - - -

c) concerning the constitutionality 

of acts of the President - - - - - - - 1

d) concerning the constitutionality 

of decisions of the Government 33 24 24 22 35 29 27 28

e) concerning the constitutionality 

of other normative acts 122 89 99 83 78 72 37 68

f) concerning abstract interpretation 

of the Constitution - - - - - - - -

g) concerning disputes on competence - - - - - - - -

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election - - - - - - - -

i) concerning compliance of other 

normative acts with laws - 8 2 2 3 13 25 12

2. Number of cases considered by 

the protection of human rights on 

the basis of individual complaints 6 7 13 16 9 6 14 10

3. Number of applications submitted 

to the Constitutional Court

a) by the members of the Parliament - - - - - - - -

b) by the President - - - - - - - -

c) by the Government - 3 5 1 1 5 1 3

d) individual complaints of citizens 162 164 159 204 181 189 154 167

e) by the Ombudsman - - 1 1 - 3 2 -

f) by the courts of general jurisdiction - - - - - - - -

g) by the bodies of self-government 7 7 11 7 4 11 10 12

h) by other subjects 91 54 61 29 44 49 40 28
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MOLDOVA

The cases and applications 
considered by the Constitutional 
Court/ body of Year 
constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1 Submitted petitions 28 64 71 139 90 72 51 40

2 Delivered judgments, including 

on the Court’s functional 

competence 20/0 40/8 42/6 72/4 45/10 50/2451/36 30/18

3 Petitions settled in essence, 20   32    36    68    35    26   15 12

4  Number of Judgments on the 

interpretation of Constitution, 

interpreted Constitution’s 

articles 6/6 4/6 6/6 6/11 5/13 1/1 0/0 0/0

5 Issued Advisory Opinions on 

the constitutional law drafts 

concerning the Constitution 

amendment - 1 1 6 4* 3** 4 - 

6 By the Court’s judgments the 

normative acts have been, 

completely or partially, pro-

nounced as unconstitutional 5 24 17 53 21 13 15 2

7 By the Court’s judgments the 

normative acts have been, 

completely or partially, 

pronounced as constitutional 11 13 23 18 17 9 9 11

8 Dissenting opinions 3 4 4 4 5 1 11 5

9 Addresses - 1 - 1 - 1 3 6

10 Revised judgments 1 - 2 1 1 1 2 -

11 Dismissed petitions, by the 2/4 1/2 35/6 19/19 17/18 4/17 8/8

Court’s decisions and letters 

signed by the Court Chairman =6 =3 13 =41 =38 =35 =21 =16

12 Suspended proceedings, 3/2 10/2 5/3 15/4 6/2 13/0 6/1 6/2

including by judgments, which 

settled in essence certain 

petitions =5 =12 =8 =19 =8 =13 =7 =8

* An Advisory Opinion on the ascertaining of circumstances which justify the dissolution of
Parliament

**  An Advisory Opinion on the acknowledgement of parliamentary elections
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POLAND

The cases and applications considered 
by the Constitutional Tribunal/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered 

by the Constitutional Tribunal, 

including: 26 32 33 52 52 64 61 70

a) concerning the constitutionality 

of a law 23 24 23 36 49 54 70 65

b) concerning the constitutionality 

of international treaties - - - - - - - -

c) concerning the constitutionality 

of acts of the President - - - - - - 1 -

d) concerning the constitutionality 

of decisions of the Government 3 7 8 9 7 8 13 10

e) concerning the constitutionality 

of other normative acts 3 0 1 2 3 2 1 -

f) concerning abstract interpretation 

of the Constitution 11 5 - - - - - -

g) concerning disputes on competence - - - - - - - -

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election - - - - - - - -

i) concerning compliance of other 

normative acts with laws 4 7 5 7 6 7 6 5

2. Number of cases considered by 

the protection of human rights 

on the basis of individual complaints - - 1 10 10 17 17 20

3. Number of applications submitted 

to the Constitutional Tribunal 56 72 89 97 112 137 177 131

a) by the members of the Parliament 4 13 4 3 2 6 14 10

b) by the President - 2 4 4 2 3 4 1

c) by the Government - - - - - - - -

d) individual complaints of citizens - - 23 31 22 44 44 69

e) by the Ombudsman 9 23 20 18 12 21 23 14

f) by the courts of general jurisdiction - 1 8 10 9 19 20 18

g) by the bodies of self-government 16 14 18 10 35 21 33 5

h) by other subjects 27 19 12 21 29 23 29 14

REMARKS:

1. The Polish Constitutional Tribunal delivers two kinds of judi-
cial decisions: judgments (deciding the case on its’ merits) and
procedural decisions. This new nomenclature is applied since
17th October 1997. Items 1 and 2 only cover judgments.A
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2. The number of judgments delivered by the Constitutional
Tribunal does not correspond to the number of reviewed nor-
mative acts because one judgment may concern more than one
normative act.

3. In the Polish legal system there is no possibility of challenging
decisions of the courts or administrative organs before the
Constitutional Tribunal. On the basis of Article 79(1) of the
Constitution of the Republic of Poland of 1997 every natural or
legal person, whose case has been settled by a final decision of
a court or an administrative organ may challenge before the
Constitutional Tribunal the conformity of the norms which
formed the basis of the decision with constitutionally guaran-
teed rights and freedoms. In consequence, the subject of the
constitutional complaint is a normative act, rather than an indi-
vidual decision. The effects of a successful constitutional com-
plaint are the same, as a judgment pronouncing unconstitu-
tionality in other procedures (abstract review, question of law
of referred by a court) – the normative act loses its binding
force and the provisions governing the appropriate procedure
prescribe the possibility of re-opening proceedings which pre-
viously had been concluded by a final decision on the basis of
the unconstitutional act. For the above reasons points 1 and 2
are not exclusive and therefore some judgments are counted
twice.
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250 PORTUGAL

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including: 1257 741 750 694 601 605 511 638

a) concerning the constitutionality 

of a law (*) - - - - - - - -

b) concerning the constitutionality 

of international treaties - - - 1 - 1 - 6

c) concerning the constitutionality 

of acts of the President - - - - - - - -

d) concerning the constitutionality 

of decisions of the Government - - - - - - - -

e) concerning the constitutionality 

of other normative acts (*) - - - - - - - -

f) concerning abstract interpretation 

of the Constitution 26 17 11 17 23 22 32 25

g) concerning disputes on competence - - - - - - - -

h) concerning electoral disputes: 

- presidential elections 

- parliamentary election 10 65 31 5 6 44 32 1

i) concerning compliance of other 

normative acts with laws (*) - - - - - - - -

2. Number of cases considered by 

the protection of human rights on 

the basis of individual complaints - - - - - - - -

3. Number of applications submitted 

to the Constitutional Court

a) by the members of the Parliament 4 2 1 1 2 1 1 2

b) by the President 0 3 3 1 0 0 3 4

c) by the Government 0 0 0 0 0 0 0 0

d) individual complaints of citizens - - - - - - - -

e) by the Ombudsman 12 2 0 1 9 11 9 8

f) by the courts of general jurisdiction 1145 560 573 555 483 462 364 470

g) by the bodies of self-government - - - - - - - -

h) by other subjects 10 11 5 5 12 10 13 11

(*) no data availableA
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RUSSIAN FEDERATION

The cases and applications 
considered by the Constitutional 
Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of applications 

considered by the Constitu-

tional Court of the Russian 

Federation in public sessions, 

including applications 

submitted 38 47 117 2761 36 141 339 119

a) by the President of the 

Russian Federation 3 5 – 1 – – – –

b) by the Council of the 

Federation of the Federal 

Assembly of the Russian 

Federation 1 – 2 1 – – – –

c) by the State Duma.of the 

Federal Assembly of the 

Russian Federation 2 2 5 3 2 – – –

d) by the members of Parliament

of the Russian Federation 

(1/5 of members of the 

Council of the Federation and  

1/5 of deputies of the State 

Duma) – 1 – 1 1 1 2 2

e) by citizens (individual 

complaints) 17 15 82 271529 16 111 315 96

f) by the courts of general 

jurisdiction 3 5 10 9 3 2 10 9

g) by the arbitration courts 1 – 1 1 1 6 – 2

h) by other subjects (associa-

tions of citizens, legislative 

and executive bodies of the 

subjects of the Russian 

Federation) 11 19 17 30 13 21 12 10

2. Number of cases considered 

by the Constitutional Court 

of the Russian Federation in 

public sessions, including30: 22 25 34 26 17 20 19 20

a) concerning the constitutio-

nality of a federal law 14 12 23 18 12 16 17 16

29 2687 complaints of the mentioned number of individual complaints have been concerned
to the rates of insurance premiums to the pension and other social funds.

30 Number of the cases considered by the Constitutional Court is at variance with number of
applications submitted to the Constitutional Court because on several cases many applications,
concerning the same matter have been consolidated and considered by consolidated appeal.
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b) concerning the constitutio-

nality of international treaties 

of the Russian Federation 

which have not yet come 

into force. – – – – – – – –

c) concerning the constitutio-

nality of the normative acts 

of the President of the 

Russian Federation 1 3 1 1 – 1 – –

d) concerning the constitutio-

nality of decisions of the 

Government President of 

the Russian Federation – 2 2 – – – – –

e) concerning the constitutio-

nality of other normative 

acts (normative acts of the 

State Duma, Constitution of 

the Republics, Statutes, laws 

and other normative acts of 

the subjects of the 

Russian Federation) 6 7 4 3 4 3 2 4

f) concerning disputes on 

competence – – 1 1 – – – –

g) concerning interpretation of 

the Constitution of the 

Russian Federation 1 1 3 3 1 – – –

3. Number of decisions of the 

Constitutional Court of the 

Russian Federation on 

protection of human rights 

and freedoms on the basis of 

individual complaints 9 27 67 94 129 159 143 121

A
P
P
E
N

D
IX



253

SLOVENIA

The cases and applications considered 
by the Constitutional Court/ body Year 
of constitutional review

1996 1997 1998 1999 2000 2001 2002 2003

1. Number of cases considered by the 

Constitutional Court, including:

a) concerning the constitutionality 

of a law 374 222 337 346 334 246 383 322

b) concerning the constitutionality 

of international treaties 0 1 0 0 0 1 1 1

c) concerning the constitutionality 

of acts of the President - - - - - - - -

d) concerning the constitutionality 

of decisions of the Government 11 4 10 26 17 13 29 4

e) concerning the constitutionality 

of other normative acts - - - - - - - -

f) concerning abstract interpretation 

of the Constitution 1 1 2 1 0 1 0 2

g) concerning disputes on competence 8 8 11 14 24 8 12 15

h) concerning electoral disputes: 

- presidential elections 0 0 0 0 0 0 0

- parliamentary election 1 0 0 0 1 0 0 0 0

i) concerning compliance of other 

normative acts with laws 50 51 47 101 128 72 76 34

2. Number of cases considered by 

the protection of human rights on 

the basis of individual complaints 232 329 298 319 458 390 603 719

3. Number of applications submitted 

to the Constitutional Court

a) by the members of the Parliament 2 2 0 0 0 0 0 3

b) by the President - - - - - - - -

c) by the Government 1 3 1 1 4 2 7 2

d) individual complaints of citizens 351 376 355 348 450 550 767 798

e) by the Ombudsman 1 1 0 1 1 0 1 1

f) by the courts of general jurisdiction 6 6 6 12 22 11 12 11

g) by the bodies of self-government 18 9 14 16 13 12 11 7

h) by other subjects 3 5 8 4 6 7 2 10
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