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BCTYIIMTEABHBIE CAOBA
OPENING SPEECHES
ALLOCUTIONS D'OUVERTURE

I'ATHK APYTIOHAH

Ilpedcedamens Koncmumyuyuonnoeco Cyda Pecnybauku Apmenus

MHoroyBa>kaeMble y4acTHUKU Me>XpayHapoAHOU KoH(epeHIunu!
YBakaeMmsble rocrtu!
AaMbl 1 rocmoaa!

[Ipe>kpe Bcero xouy BBIPa3UTh TAYOOKYIO NMPU3HATEABHOCTh BCEM IIPUCYT-
CTBYIOIINM, B IIEPBYIO OUepeAb HAIIIUM TOCTAM, 3@ IPUHATUE TPUTAQLIEHUS
Y4aCTBOBATh B 3TOU Ba)KHOM MeKAYHapOAHOMN KOH(pepeHIIUN U IPUOBITHE
B ApmeHNIO. MBI Bceraa OueHb papbl BUAEThH PIAOM ¢ HaMu [IpeacepaTens
Benenuanckon komuccuu CoseTa EBPONBI U MOEro Xopollero pApyra roc-
nmoApvHA AJKaHHM ByKHWKKHO, a Tak’Ke BHOBb M BHOBBb OBITh CBUAETEASIMU
HUCKAIOUUTEABHOU DOAM M HECKOHYAeMBIX YCUAWMN BeHeIMaHCKOM KOMMC-
CHU B AeA€e Pa3BUTUSA KOHCTUTYIIMOHHOI'O IIPABOCYAUS Ha MEXAYHAPOAHOM
YPOBHe.

Koucrurynuonnemt Cya PecnyOauku ApMeHHs IIOCTOSSHHO M QKTUBHO COT-
pyAHHWYAeT TakKe C EBpONIENCKUM CyAOM IIO IIpaBaM YEAOBEKAa, M CBUAE-
TEABCTBOM TOMY SIBASIETCS IPUCYTCTBHE B HAIIUX PSAAAX CYABU 3APABKU
KanamipxreBoi.

Xouy BBIPA3UTb OAArOAAPHOCTB 3a ydacTue B XIX MeKAyHapOAHOU KOH-
bepeHIIuY MOUM KOAAEraM M XOpolluM Apy3bsaM [IpeacepaTento KoucTu-
TynuoHHOro TpubyHana Iloapmu Aapxero JKenamuckomy, IIpeaceparento
Koncrurynuonroro Cypa Aateum Aapucy AasuHiny, Ilpeaceparento Konc-
TuTynuoHHOro Cyaa MoapoBEL ArekcaHApPY TeHace, 3aMecTtuTeAtro Ilpeace-
parers KoucrturynuoHHoro Cypa Ilopryraamm rocnoxe Mapue Aycue
Amapan.

Ham oueHb npuATHO, 4TO B AaHHOM KOH(GepeHIINHU y4acTBYIOT TaKke Ae-
Aeranuu u3 beabrum, IIBenun, Mspauas, Autsbl, Poccutickou Oeaepalini,
IOxxuou Kopen, Typuuu, boarapuu, beaapycu, Pymernun, Cepbun, Moa-
AoBBI, bocuuu u l'epiieroBunbl, TapxukucrtaHa, Kazaxcrana, YepHoropun.
Bripaskato 6AAropAapHOCTDL 3a ydacThe B KoHdepeHIUH BCeM HAIllUM KOA-

AeraM u3 PecnyOauKy ApMeHHs U yBepeH, UYTO aKTYaAbHOCTH OOCY’KAae-
MOM IIPOOAEMBI IIPEACTaBASIET AAS BCeX HAC OOABIIION MHTEpec.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU




TATUK APYTIOHAH. KOHCTUTYIIMOHHBIN CYA PECITYBAUKU APMEHUS

B mocaepHmE ropBI HapsAy € BeHellmaHCKOM KOMHCCHEU OTPOMHYIO IIO-
MOIIIhL ¥ COAEMCTBHE HaM OKa3bIBaeT TaKykKe IIpaBOBas IIpOorpaMMa OpraHu-
3anuu GIZ, 6e3 mopAAepKKU KOTOPOM HEBO3MOKHA OPTaHU3aIUsa TOAOOHBIX
BCEOO'BEMAIOIINX M OTBETCTBEHHBIX KOH(EepeHIUN.

YBa>kaeMble KOAAeru!

Tema nbiHelHelt KoHdepenium "KOHCTUTYIIMOHHBIN CTaTyC AOCTOMHCTBA
yeAOBeKa' Oblrna BhIOpaHa B pe3yAbTaTe HalllUX AAUTEABHBIX OOCYKAEHUM
¢ BeHenMaHCKONU KOMUCCHUEU C YUYETOM PSIAQd OOCTOATEALCTB.

n

Bo-1miepBEBIX, MeXXAyHapOAHOE TIPaBO 4eTKO C(POPMYyAMPOBAAO, UTO ... BCe
AIOAY POFKAQIOTCSI CBOOOAHBIMM ¥ PAaBHBIMU B CBOEM AOCTOWHCTBE W TIpa-
Bax" (BceoOmiasi pekaapaliyisi TpaB 4eAoBeKa, ctaThs 1). CylllecTBEHHO He
TOABKO TO, YTO AOCTOWHCTBO SIBASIETCSI HAWBBICIIEH XapaKTEePUCTHUKOU CO-
ITMAABHO-KYABTYPHOM CYIITHOCTA YeAOBeKa, HO U TO, YTO 0e3 ImpW3HaHUS,
rapaHTUPOBaHUs, obecliedyeHUsT U 3allIUThLI PABHOIIEHHBIX IIPaB U SIBASIIO-
MIUXCSI TAPaHTOM WX PeaAu3allid CBOOOA HEOTheMAEMbie U OOBLEeKTUBHBIE
KavyecTBa AOCTOMHCTBA YeAOBEKa He MOTYT MPOSBUTHCS.

Bo-BTOpBIX, BOITPOC COOTHOIIIEHUSI AOCTOMHCTBA U IIPaB YeAOBeKa, HapsAy
C TeM YTO OH SIBASIETCS CTEP’KHEBBIM B KOHCTUTYITMOHHBIX PEIIeHUSX pa3-
HBIX CTPaH, AQeT MMOBOA AAS €T0 Pa3sHOOOPa3HOTO BOCIPUITUSI U (POPMUPO-
BaHMS COOTBETCTBYIOIEN eMy ITPaBOBOM NMPaKTUKU. Hy’KaatoTcs B yTOUHe-
HUU He TOABKO ITOHSTHS "AOCTOMHCTBO YeAOBeKa', "AOCTOMHCTBO AWYHOC-
™", "AOCTOMHCTBO Hapoapa", "AOCTOMHCTBO OOIecTBa', HO U APYyTHe paB-
HO3HAYHBIE TIOHATHS. [10-pa3HOMY TPAKTYIOTCSI TaKyKe OOBbeM M OXBAaT de-
AOBEUYECKOTO AOCTOMHCTBA, BOIIPOCHI €T0 BOCIPUATHUSA KaK MCTOUYHUKA IIPAB,
€To OIIeHKHW M CTeIeHU pPearur3aliui.

B-TpeTbux, B 3TOM BOIPOCE PA3AMYHBI TaK)Xe AOKTPUHAABHBIE TTOAXOABI U
cOpMHUPOBABIIASCS MIPAaBOBasl MPAKTUKA KOHCTUTYIIMOHHBEIX CYAOB.

B-ueTBepTHIX, B TEOPETUUECKON AUTEpaType Tak’ke HMMeIOTCS Pa3sAUudHble
TOAKOBaHUSI KOHCTUTYILIMOHHOT'O CTaTyca AOCTOUHCTBA AUYHOCTH.

B-niaTHIX, B 3TOM BOIIPOCE AaAbHeMINe IPOICHEHUI UMEIOT CYLeCTBeHHOe
3HaUeHNe B TapaHTUPOBAHUHU ITOCAEAOBATEABHOCTU pPeaAu3aliui TPUHIINIAa
BEPXOBEHCTBA MPaBa, a TakKXXe OIPEAEAeHUU eAVMHBIX eBPOIEeMCKUX CTaH-
AApPTOB B 3TOM HaIpaBAEHUU.

Bce 3TO AenaeT O4YeHb aKTyaABHOfI paccMaTpuBaeMylO TeMdTHUKy WU BO3-
MOJXHBI€ BBIBOABI, KOTOPBI€, C TOYKU 3PEHUsA IIPAKTUKHU KOHCTUTYIIMOHHO-
ro IIpaBOCyAUsd eBpOHeﬁCKHX CTpaH, 6Y,A,YT CIIOCOOCTBOBATH KOHKpeTHu3a-
o eAUHBIX CTAHAAQPTOB B OTHOIIEHHWU KOHCTUTYIITMOHHOTO AOCTOMHCTBA
YeAOBEKa.

CpaBHUTEABHBIV @aHAAU3 KOHCTUTYIIUY PA3AMYHBIX CTPAH CBUAETEABCTBYET,
YTO Ha KOHCTUTYIIMOHHO-TTPAaBOBOM YPOBHE TEPMHWH "AOCTOWHCTBO", C OA-
HOW CTOPOHEI, MTPEACTABAEH KAaK KOHCTUTYIMOHHBIM IIPUHIUI, UCTOYHUK
IIpaB U CBOOOA, OCHOBA BCEX IIPaB, C APYTOM CTOPOHBI, MOJKET pacCMaTpH-
BATbCs BIIAOTH KaK IIPAaBO 4eAOBeKa. ECTeCTBEHHO, U3 IOAOOHBIX IIOAXOAOB
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I would like to inform that all the presentations will be included in the
Almanac published by the RA Constitutional Law Centre which will be sent
to more than one hundred countries, will be posted at the official website
of the Court and will be accessible for unlimited number of people who are
interested in these issues.

We have also tried to organize the presentations in such a manner that
enough time and opportunity was provided for fruitful discussions.

I wish constructive atmosphere and productive work to our conference.




GIANNI BUQUICCHIO
President of the Venice Commission of the Council of Europe

Mr President of the Republic of Armenia,

Mr President of the Constitutional Court,

Honourable Presidents and Judges of Constitutional Courts,
Excellencies,

Ladies and gentlemen,

It is a great pleasure for me to be here with you today for theXIXth
Yerevan International Conference.

The Yerevan International Conference is a rendez-vous not to be missed,
and the quite challenging topic you have chosen this year "The
Constitutional Status of Human Dignity" can only lead to exciting discus-
sions!

The Venice Commission has a long-standing tradition of cooperation and
dialogue with Armenia, in particular as co-organiser of the Yerevan
Conferences with the Constitutional Court of Armenia, and also forthe
preparation of opinions requested by Armenia.

Very recently, at its last plenary session which took place in Rome on 10-
11 October, the Venice Commission adopted its opinion on the draft con-
cept paper on the Constitutional Reforms of the Republic of Armenia.

As set out in the opinion, this concept can serve as sound basis for a con-
stitutional reform in Armenia, which intends to bring the country closer to
the full realisation of the values of the Council of Europe.

Some elements of the concept paper are relevant not only for Armenia but
also for other new democracies, for instance: The Venice Commission wel-
comed that the reform aims to ensure compliance with the European
Charter of Local Self-Government.

According to the concept, basic principles of the electoral system would
be set out in the Constitution itself.

As concerns the stability of Government, the concept paper envisages the
introduction of the system of a constructive vote of no-confidence.

Like in Germany, a vote of no-confidence would thus be successful only if
at the same time a new Government receives the confidence, which the
incumbent Government no longer enjoys.

Another positive element is the reservation of the post of deputy speaker
of the National Assembly or of chairs of certain standing committees for
the opposition.

Most importantly, the draft concept also envisages strengthening the posi-
tion of our host, the Constitutional Court of Armenia.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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I was pleased to learn that the draft concept paper had been submitted to
the President of the Republic soon after the opinion was adopted.

I wish to thank the Armenian authorities for the confidence they put in the
Venice Commission and reiterate that the Venice Commission will be
pleased to continue its cooperation with them for this important reform.

Ladies and Gentlemen,

Today we will address a challenging issue: "the constitutional status of
human dignity".

Human dignity is a broad and - at least apparently - vague concept: itis
difficult to clearly define, and specifying its content is not an easy task
either.

We all know that the Universal Declaration of Human Rights refers to it:
its preamble states "Recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is the founda-
tion of freedom, justice and peace in the world" and its Article 1, "All
human beings are born free and equal in dignity and rights".

But not all Human Rights treaties or domestic Constitutions refer to it.
However, and fortunately I should say, even when the text of reference of
Constitutional Courts and equivalent bodies does not explicitly mention
human dignity, courts use the concept when adjudicating cases.

The European Court of Human Rights, for instance, stated in several judg-
ments that "the very essence of the Convention is respect for human digni-
ty" and it drew the following consequence "the object and purpose of the
Convention as an instrument for the protection of individual human beings
require that its provisions be interpreted and applied so as to make its safe-
guards practical and effective"'.

Human Dignity can be a tremendous leverage for Constitutional Courts
and equivalent bodies when they want to contribute to the development of
human rights, democracy and the rule of law.

The Constitutional Court of Hungary that was deprived of part of its com-

petence by amendments to the Constitutionwas able to continue to adju-
dicate important cases on the basis of Human Dignity.

Mr President,
Human Dignity, anchored in positive law, can thus bring together the con-
cept of natural law and legal positivism.

Human Dignity can be considered as the source of all rights: civil rights,
political, economic, social and cultural rights and its respect is the ultimate
aim of the works of Constitutional courts and equivalent bodies when deal-
ing with the rights of human being.

Ladies and Gentlemen,

! See for example Pretty v. the United Kingdom, no. 2346/02, § 65, ECHR 2002 III; Svinarenko and
Slyadnev v. Russia Court (Grand Chamber) | 17/07/2014 § 138



I am grateful to the Constitutional Court of Armenia for organising this
Conference and for being ready to publish the proceedings of this
Conference in the 'Almanac'.

The Venice Commission can build on a strong basis when it deals with
human dignity. Already in 1998, the Commission focused on human digni-
ty at its UniDem Seminar in Montpellier.

Today's Conference will give us the opportunity to update our respective
knowledge on the development of this important concept.

I wish you all fruitful and rewarding discussions.
Thank you, Mr President.

AKAHHHU BYKUKKHO

Ilpedcedamens Beneyuanckoui komuccuu Coeema Eeponbi

I'-u I'lpe3upenT PecnyOaumku ApMeHUs!

I'-u IpepcepaTens KorcrurynmorHoro Cyaal

YBaxaemble [IpeacepaTeAn U CyAbM KOHCTUTYIIMOHHBIX CYAOB!
AaMBl 1 rocmopa!

AAST MeHd OOABIIIOe YAOBOABCTBHE HAXOAWTHCS CEropAHA 3Aech ¢ Bamu Ha
XIX EpeBaHCKOU MeXAYHApPOAHOU KOH(EpPEHIIUH.

EpeBaHCKasg MeXAYHApOAHAas KOH(epeHIusa - 3To rendez-vous, KOTOpPoe
HeABb3s IPOIYCTUTh, @ BLIOPAHHAS B 3TOM TOAY TeMa - "KOHCTUTYIIMOHHBIN
CTaTyC AOCTOMHCTBA YeAOBeKa" - MOJKeT IIPUBECTH K 3aXBaTHIBAIOIEN AWIC-
Kyccum!

BeHernnaHcKasg KOMHMCCHS HMMeeT AABHIOIO TPAAUILUIO COTPYAHWUYECTBA U
Amanora ¢ ApMeHUHel, B 4YaCTHOCTH, B KadeCcTBe coopraHmsaTopa EpeBan-
CKUX KOH(PepeHUN BMecTe ¢ KoHCTUTYIIMOHHEIM CyAOM ApMEHUH, a Tak-
>Ke TIOATOTOBKM 3aKAIOYEHMU IO 3aIpOoCcy ApMEHUM.

CoBceM HeAaBHO, Ha CBOeEM IIOCAEAHEM IIAeHApPHOM 3acepaHUM, KOTOpoe
cocrosgrock 10-11 okTa0Opsa B Pume, BeHenmaHcKass KOMUMCCHUS IIPUHSIAQ
3aKAIOUEHHEe OTHOCHUTEABHO NpoeKTa KOHIeNnuyu KOHCTUTYILMOHHBIX pe-
dopm PecnnyOanku ApmeHus.

Kak ykazaHo B 3akrtoueHHH, 3Ta KOHIENIUS MOJKET CAY>KUTh HaAeKHOU
OCHOBOMW AASI KOHCTUTYILIMOHHOM pedopMbl B ApMeHHU U HaMepeHa Ipu-
OAU3UTH CTPAaHYy K IIOAHOLIEHHOM peaAu3allii OCHOBOIIOAATAIOLINX IJeHHOC-
Tett CoBeTa EBpOITHI.

HexkoTtopsie aaneMeHTH KOHIIENIIUM 3HAUYUMBI HE TOABKO AASI ApMeEHUH, HO
U AAS APYTUX HOBBIX AeMOKpaTul, Hanpumep, BeHelmaHcKasg KOMUCCUSA
IIPUBETCTBYET, YTO pedopMa HaIpaBAeHa Ha obecliedeHHe COOAIOAEHUS
EBpomnenickou XapTUU MECTHOI'O CaMOYIIPaBACHUS.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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AJKAHHU BYKUKKNO. BEHEIIMAHCKASI KOMUCCHUS COBETA EBPOIIBI

CoraacHo KoHmemniuy, OCHOBHBIE NTPUHIUILI HW30MPATEABHOU CUCTEMEI
DOAKHEI OBITh 3aKpENAEHBl B caMol KoHcTUTyIuu.

Yro Kacaercsa crabuabHOCTHU [IpaBUTEABCTBE, TO KOHIIEeNnusa mpepycMaTpu-
BaeT BBeAeHNEe MexXaHU3Ma KOHCTPYKTHUBHOI'O BOTyMa HeAOBEpUS.

Kak u B 'epmaHuy, BOTYM HeAOBEpUs, TAKUM OOpa3oM, MOXKeT OBITh yC-
IIELIHBIM, TOABKO €CAM OAHOBPEMEHHO HOBO€ IIPAaBUTEALCTBO IIOAYYaeT AO-
Beplre, KOTOPHIM HEIHEIIHee IIPAaBUTEABCTBO y>Ke He IIOAB3YeTCH.

EI_U;e OAHUM IIOAOKHUTEABHBIM OAEMEHTOM ABAAETCA COXpaHeHI/Ie/6pOHI/IpO-
BaHHWE AN OIIMIO3UIIMHK IIOCTa BHUIlE-CIIMKepa HaU;I/IOHaJ\LHOI'O C06paHI/IH
AN r[pe,A,ce,A,aTeAefI HEKOTOPEIX IIOCTOSAHHBEIX KOMUTETOB.

CaMoe raaBHOe, IPOeKT KOHIENNIWU NpepyCMAaTpPUBAET TAK)Ke yKpelAeHUe
MO3UIMY IPUHUMAIOIEN Hac CTOPOHEI - KoHcTuTynmonHoro Cypa ApMeHUU.

MHe OBIAO IPUATHO y3HATh, YTO BCKOpE IIOCAE IPUHATHUSA 3aKAIOUYEHUS
npoekT KoHnennum OBIA IpeAcTaBAeH IIpe3upeHTy PecniyOamkm.

51 xoTea OBI TOOAATOAAPUTE BAACTH APMEHMHU 3a AOBepue K BeHermaHckon
KOMUCCUHU U IIOATBEPAUTEH, 4TO BeHenuaHcKass KoMuccust OyAeT papa Ipo-
DOAKUTH COTPYAHUYECTBO B A€A€ OCYILECTBAEHUS 3TOM Ba)KHOU PePOPMEL.

AaMbl U TOCITOAA!

CeFOAHH MBI O6paTI/IMCFI K CAOJKHOM np06AeMe - KOHCTUTYIIUOHHOMY CTa-
TyCy AOCTOMHCTBA YeAOBEKa.

AOCTOI/IHCTBO YeAOBEeKa IMIMPOKOoe WM, HECOMHEHHO, HeOoIlIpeAeAeHHOe TTOHI-
THe, CAOJKHO AAQThH €TI0 4eTKOe OoIlIpeAeAeHre, a YCTaHOBAeHNe €TI0 COAepsKa-
HUS TaK’Ke He SIBASIETCS AETKOU SGAa‘IeI\/'I.

MBI Bce 3HaeM, 4To B IpeaMOyAe BceoOlllell AoeKrapaliy IpaB 4eAOBeKa ro-
BopuTcs: "[lpr3HaHMe AOCTOWHCTBQ, IPUCYIIETO BCEM YAEHAM YeAOBedec-
KOM CeMbH, U PaBHBIX U HEOTHEMAEMBIX IIPAB HUX ABASETCSI OCHOBOM CBOOO-
ABI, CIIPABEAAUBOCTH U BceoOIero Mmupa”, a ee craTbs 1 raacut: "Bce Atopu
PO’KAQIOTCSI CBOOOAHBIMU M PAaBHBIMU B CBOEM AOCTOMHCTBE U TIpaBax .

OAHaKO He BO BCeX AOroBOpax B obAacTu IIpaB YeAOBE€Ka MAM HAITMOHAAB-
HBIX KOHCTUTYLUSIX YIIOMHHAETCsI O AOCTOUHCTBE. Tem He MeHee, K
CHACTBhIO, AOAJKEH 3daMEeTUTh, YTO Aa’Ke TOI'Ad, KOrAa TE€KCTHI peKOMeHAaHI/II;’I
KOHCTUTYIUOHHBIX CYAOB M 3KBUBAACHTHBIX OPIraHOB OAHO3HAYHO HE YKa-
3bIBAIOT HA YeAOBeUeCKOoe AOCTOMHCTBO, IIPU PACCMOTPEHUU AEA CYABL UC-
IIOAB3YIOT 3TO IIOHMATHE.

EBponelickuii cyp IO IpaBaM 4eAOBEKa, HAIIpUMeEp, B PSAAE PelleHUN yCTa-
HaBAUBaeT: "Cama cymb KoHBeHUuU 3akAlouaemcsi B yBAKeHUU YeAoBeuec-
KOro gocmouHcmBA" - M AeAAeT CAeAYIONINM BBIBOA: "O0beKkm u yeab Kon-
BEHUUU KaK UHCMPyMeHma 3aujumbl Npas Auly mpebOyrom, 4moObl ee NoAo-
JKEeHUsl MOAKOBAGAUChL U NPUMEHSAUChL MAKUM 00pa3oM, umobbl cgeaamb ee

rapaHmuu npakmuyeckumu u 3¢ggekmuBHbiMUu'",

' Cm,, Hanpumep, Pretty v. the United Kingdom, no. 2346/02, § 65, ECHR 2002 III; Svinarenko and
Slyadnev v. Russia Court (Grand Chamber) | 17/07/2014 § 138



AOCTOMHCTBO YeAOBeKa MOKEeT OBITh MOIIHBIM PBIYaroM AASI KOHCTHUTYIIU-
OHHBIX CYAOB W 3KBUBAAEHTHBIX OPraHOB, €CAU OHU XOTAT BHECTHU CBOU
BKAAA B Pa3BUTHE IIPAB YEAOBEKA, AEMOKPATUU U BEpPXOBEHCTBA IIpPaBa.

Koucrurynuonnsi Cyp BeHrpun, KOTOPBIM YaCTUYHO OBIA AWIIEH CBOETO
IIOAHOMOYHS IOIpaBKaMU K KOHCTUTynHH, OBIA B COCTOSIHUU IIPOAOAYKATH
paspellaTb Ba’KHbIe AeAd HA OCHOBAHUM NPUHIUAIA YBa)KEHUS 4eAOBedec-
KOIrO AOCTOMHCTBA.

Focnopun TlpeacepaTenn!

AOCTOI/IHCTBO YEeAOBEKaq, 3dKpeIllA€eHHOe B ITIO3UTHUBHOM IIpaBe, TAKUM o6pa—
30M, MOJXXeT OG'BQAI/IHI/ITB TEOpHUI0 eCTeCTBEHHOI'O IIpdBda M IOpI/I,A,I/I‘IeCKI/Iﬁ
IIOBUTHUBU3M.

YenoBeueckoe AOCTOMHCTBO MOXET paCCMATPUBATHECA B KAaU4eCTBE€ MCTOYHU-
Ka BCeX IIpaB: T'PAXXAAHCKUX, IIOAMTUYECKUX, SKOHOMHNYECKUX, COIINANBHBIX
1 KYABTYPHBIX, U €TI0 YBa’X€HUeEe SIBASIETCS KOHEYHOU IODeAbIO A€ATEABHOCTHU
KOHCTUTYIOUOHHBIX CYAOB M 3KBHUBAACHTHBIX OPIdaHOB, KOTAd pedb HMAET O
IIpaBax 4eAOBeEKa.

AaMbl 1 ToCcoAa!

[To3zBoapTe mobaaropaputk KoucTuTynuoHHEBIM Cyp ApMeHUU 3a OpraHU-
3anuio oToM KoHdepeHIMW W 3a TOTOBHOCTH ONYOAMKOBATH MaTepPUAABI
Koudepenruu B "ArbMaHaxe'.

Benenuanckasg KOMUCCUS MMeeT IIPOYHYIO OCHOBY, KOT'A@ peub HUAET O de-
AoBeyeckoM poctouHcTBe. Eme B 1998 ropy, Ha cBoem ceMuHape UniDem
B Monneabe, Komuccus oOpatuaa BHUMaHUEe Ha BOIIPOC OO YBa’KEHUM ue-
AOBEYECKOTO AOCTOUHCTBA.

CeI'OAHHLL[HHSI KOH(bepeHL[I/IFI IIPEeAOCTABUT HAM BO3MOJXHOCTB OOHOBUTDH
Halllh COOTBETCTBYIOIIME 3HAHUS AASI PA3BUTUA 3TOI'O BA>XHOI'O ITOHATHA.

2Kenaio BceM TAOAOTBOPHOTO U ITOAE3HOTO OOCY>KAEHUSI.
Cnacu6o Bam, rocnopun IIpeacepaTenn!

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU
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ITPUBETCTBEHHBIE CAOBA
GREETING SPEECHES
DISCOURS DE VOEUX

CEP)K CAPICAH

Ilpe3udenm Pecnybauxu Apmenus

MHoroyBa>kaemble yuacTHUKU KoHddepeniun!

Ouenb pap, 94TO ApPMEHNIO BHOBb IIOCETUAM H3BECTHBIE KOHCTUTYIIMOHA-
AUCTHI U3 OOAee UeM ABAAIIATH CTPaH AAI PACCMOTPEHUSI BOIIPOCA MCKAIO-
YUTEABHOM Ba>KHOCTH - BOIIPOCA O KOHCTUTYILIMOHHOM CTaTyce AOCTOUHCTBA
YeAOBeKa.

A Pap TaKXKe, 4TO epeBaHCKue KOHCbepeHU;I/II/I, IIOCBJAIIIEeHHBIE BOIIPOCAM
KOHCTUTYITMUOHHOTO IIPAaBOCyAUs, IIOMKUMO TOTO, YTO CTaAU AO6pOfI Tpapu-
L];Heﬁ, HpI/IO6pe]\l/I MEe>XXAYHAPOAHYIO 3HAYUMMOCTD.

Oco60 x0TeAoCh OBl 0003HAYUTH TeMY HacTosAmel KoHndepeHinu u Henoc-
PEACTBEHHYIO CBSI3b OOCY>KAQEeMOTO BOIIPOCA C TapaHTHPOBaHMEM KOHCTHU-
TYIIMOHHOTO IPUWHIIUIIA BEPXOBEHCTBA IIPABaA.

ABaAITaTUAETHSAS HOBEWIasd MCTOPUS KOHCTUTYIIMOHHBIX pa3BUTHM Pec-
NyOAMKM ApMeHMs Tak’Ke CBUAETEALCTBYET, UTO B CTAHOBAEHUHU NPABOBO-
ro, AEMOKPATUYECKOTO TOCYAAPCTBa rapaHTUPOBAHUE BEPXOBEHCTBA IIpaBa
He UMeeT aAbTepHATHUBHL. [locaepHee >Ke He MOJKeT OBITh IPOCTO AOOPBIM
KenraHmeM. OHO TpeOyeT paBHOIEHHBIX KOHCTUTYIIMOHHBIX PElIeHUH, rap-
MOHWYHOU U AEMCTBEHHOM IPABOBON CUCTEMEI, 3(PEKTUBHO AEUCTBYIO-
IINX MEXaHU3MOB, HEOOXOAUMOM cdephl IPAaBOBOTO MBIIIAEHUS W IIPaBO-
BOU KYABTYDHL

Bce 31O Cpasy u 3a OAUH A€HB He paeTcs. Ha ycnex MOJKHO HapeAThCs, KOT-
Aa TapaHTHUPOBAHME BEPXOBEHCTBA IIPaBa SABASETCS Ba’KHEUIINM BOIIPOCOM
B IIOBECTKE TOCYAAPCTBEHHOM NMOAUTHUKU, ABUJKYIIEU CUAOWU IIOAUTHUUECKOIO
MBIIIAEHNS, KOTA@ AOCTOMHCTBO YEAOBEKa SABASETCS €ro HaAeKHBIM U He-
Pa3pEIBHBIM CIIYTHUKOM B Ka’KAOAHEBHBIX COIIMAABHBIX IIPOSIBACHUAX.

AAsg Hac o0CYy>RKpaeMBIM BOIIPOC IIPUOOpEeTaeT HauOOABIIYIO 3HAYUMOCTE C
y4eToM TOro, 4To PecniyOamka ApMeHUs NPEANPUHSAAA Ba’KHbIE KOHCTUTY-
ITUOHHBIE pedopMbl. Bcero HECKOABKO AHEHN Ha3ap, CIliellMaAn3upoBaHHAasd
KOMHUCCHUS NIPEeACTaBUAa KOHIIENIINIO KOHCTUTYIIMOHHBIX pedopM. OHa cTa-
Ad IIpepAMeTOM OOCY’KAeHUSI U Oblaa OAOOpEeHa Ha NACHAPHOM 3aCeAaHUU
Benenuanckoit komuccuu CoBeTa EBpoIibl, B OAM>Kaliliiee BpeMs IepeupeT
B 3TAll IOAUTAYECKUX OOCY>KACHUU.



AAg O0lIeCTBEHHOM CUCTEMEI, 3a IocaepHue 20-25 AeT nepeHecIiel NCIIhI-
TAHUSA U [ePEe’KUBIIEN PapUKaAbHBIE N3MEHEHNUS, CAOKHO YTBEPIKAATH, UYTO
AEMOKpPAaTHsS CTOUT Ha IMMPOYHOU U >KEeAaeMOM OCHOBE, YTO IpaBa YeAOBeKa
HAAEKHO 3allUIIEeHBl U TaPAaHTUPOBAHE], CYIIECTBYeT 3(p(deKTuBHAI U CO-
OTBETCTBYIOIIASA CTAHAAPTAM IIPaBOBOTO I'OCYAAPCTBA CUCTEMA IIPABOCYAUS.
OTOro MOKHO AOCTUYB ITyTE€M rapaHTUPOBAHUS PAaBHOLIEHHBIX KOHCTUTYIIH-
OHHBIX PAa3BUTHM, Ha OCHOBE OIIBITA MEKAYHAPOAHOUN OOIIEeCTBEHHOCTH U
0COOEHHO CTpaH HOBOU AEMOKpATUM. Sl MMeA CAydal OTMeTHUTh: "V Aroawm,
U MIOAUTHUYECKUE CHUABL, ¥ CUIOMUHYTHBIE MHTEpPeCHl ITpoxoadinue, a KoHc-
TUTYIIUSI OCTAHETCS Ha MoKoAeHUs". KOHCTUTYIMS, MMeroIast yCTOMIYUBYIO
U HENOKOAEOMMYIO aKCHOAOTUYECKYIO OCHOBY U TaKyl OOIeCTBEHHYIO
CpeAy, YTOOBI 3TH IJ€eHHOCTH CTAAW JKUBYIIEN PEAAbHOCTBIO AAS CTPAHBI U
HapOoAQ.

HecomuenHo, arg Takou KOHCTHUTyIUM KpaeyroAbHOE 3HAYeHWEe UMEIOT
KOHCTUTYLIMOHHBLIM UHCTUTYT AOCTOUHCTBA YeAOBeKa U HEOOXOAVMEBIE AAS
€ro peaAmM3aliiM IIPaBOBLIE MEXaHU3MbI. YOEXKAEH, UTO IIPeACTaBAEHHBIE
Ha XIX EpeBaHCKOU MeXAYHAPOAHOU KOH(EPEHIIUNU AOKAGABL B OOCYyKAE-
HUS Ha 3Ty aKTYaAbHYIO TeMY CBhIIPAiOT OOABIIYIO POAL U C TOYKU 3peHUs
KOHCTUTYLIMOHHBIX Pa3BUTUMN, U C TOYKU 3peHUS NPAKTUKU KOHCTUTYIIUOH-
HOTO IIPAaBOCYAUS.

Kenaro Bam mAOAOTBOpPHOM pabOTHI M He3aObIBAEMBIX AHEM B HaIlleM Toc-
TEIPUUMHOM CTpaHe.

SERZH SARGSYAN
President of the Republic of Armenia

Honorable participants of the Conference,

I am very glad that well-known constitutionalists from more than twenty
countries have once again arrived in Armenia to examine an issue of excep-
tional importance, namely, the constitutional status of human dignity.

I am also glad that Yerevan conferences dedicated to the issues of consti-
tutional justice are not only a good tradition but also achieved internation-
al significance.

Especially, I would like to highlight the topic of this Conference and the direct
link of the examined issue with the constitutional principle of the rule of law.

The newest history of constitutional developments of the Republic of
Armenia of the last twenty years also states that for the establishment of
legal and democratic state guaranteeing the rule of law there is no alter-
native. The latter cannot only be a good desire. It requires equal constitu-
tional solutions, concordant and effective legal systems, effectively operat-
ing structures and a necessary domain for legal thinking and legal culture.
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These can not be achieved at once and in a day. One may rely on success,
when guaranteeing the rule of law, is the most important issue on the
agenda of state policy, when it is a driving power of political thinking, and
when human dignity is the latter's inseparable and guaranteed part in
everyday social manifestations.

The question under discussion becomes more significant for us in view of
the fact that the Republic of Armenia has initiated significant constitution-
al reforms. Just a few days ago the special commission presented the con-
cept of constitutional reforms. It became a subject of discussion and was
also approved at the plenary session of the Venice Commission of the
Council of Europe and will soon enter into the stage of political discus-
sions.

It is difficult to assert for the social system, which has withstood challenges
and survived radical changes in the resent 20-25 years, that democracy
stands on a slestainable and desirable basis, human rights are safely
ensured and protected, and that the justice system is effective and concor-
dant with the standards of the rule of law state. This can be achieved by
guaranteeing equal constitutional developments and also following the
experience of international community and especially the experience of
the Countries of New Democracy. I had occasion to note the following:
"People, political forces and short-term interests are ephemeral, and the
Constitution will remain for generations." The Constitution must have sus-
tained and steady axiological grounds and a social environment so that
these values become a living reality for the country and people.

Undoubtedly, the constitutional institution of human dignity and necessary
legal mechanisms for its implementation are the cornerstone of such
Constitution. I am convinced that the reports and discussions over this
urgent topic at the 19th Yerevan International Conference will play a big
role both from the viewpoint of constitutional developments and the prac-
tice of constitutional justice.

I wish you a fruitful and memorable days in our hospitable country.




KAPEH AHAPEACAH
Sawumuuk npas uyesosexa Pecnybauxu Apmenus

[Mpexxpe ueM mepelTH K MOeN HEeIIOCPEACTBEHHOMN peuw, I OBl XOTEA IOA-
4epKHYTh 0c0o0yio poab KoHctutynmonnoro Cyaa Pecniyoamku ApMmeHud
He TOABKO B peIIeHUSX, YKPENASIOUINX AeMCTBUTEABHOE COCTaBASIOIIEEe U
IpaKTUYecKoe 3HadeHMe AOCTOMHCTBA, HO U B BOIPOCE UHUIITMUPOBAHUSA
opAO0OHOM BaskKHOM KOoHQepeHIu. Hapetoch, YTO 3Ta TPAAUIIUS COXPAHUT-
CS1 MHOTHE TOABL.

AOCTOMHCTBO BOCIPUHMMAETCI KaK HECKOABKO 3(UPHOE MOHSATHE, KOTO-
poe MOJKeT WHTEePIPETUPOBATLCS MO-Pa3HOMY U, CAEAOBATEABHO, BKAIOYA-
eT B ce0sI HEeKyI0 HEeOlPEeAEAeHHOCTD.

B AeMCTBUTEABRHOCTH, TaK KaK YeAOBeUeCKOe AOCTOMHCTBO - TIOHSATUE pac-
TSOKUMO€, TPYAHO OIIPEAEAUTH, YTO UMEHHO OHO O3HauyaeT B KOHKPETHOM
curyanuu. C caMoro Hadara AOCTOMHCTBO OBIAO IIPUHSITO B KadyeCTBe OT-
AEABHON COCTaBASIOLIEN WHAWBUAYAABHOCTU AWYHOCTHU, UTO OIIPEAEAsieT
CyILIeCTBO YeAOBeKa B KaueCTBe MCKAIOUUTEABHOI'O M CaMOOIIpeAeAdiollle-
rocsl CO3AQHUA. OTO IIOAPA3yMeBAaeT, YTO AOCTOMHCTBO, 10 KpalHel Mepe,
O3HauaeT yBa’keHUe II0 OTHOIIEHMWIO K BHYTPEHHUM II€eHHOCTIM Ka>kAOH
AUYHOCTH, U3 4Yero BBITEKaeT, YTO HHAWBUAYYMEBEI He MOTYT paccMaTpu-
BaTbCsl KaK OOBEKTHI Uy’>KOM BOAM, U K HUM HEAb3sd OTHOCUTBHCS KaK K
TaKoBBIM. HecMOTps Ha mop0OHOe ollpepereHUre YeAOBeYeCKOTro AOCTOUMH-
CTBQ, HeT OOIel COrAaCOBAHHOCTU, B UeM UMEHHO CYTh 3TOTO OIIpeAeAe-
HUS, TO €CTb UTO B ce0sI BKAIOYAeT CYLIHOCTh AOCTOMHCTBA. MO>KeT AU OHO
CTaTh OCHOBOM IIPaB YEAOBEKa, CaMoO II0 cebe CyOBEKTUBHBIM IIPABOM, UAU
JKe CAeAyeT IIPOCTO BOCIPUHUMATHL €ro B KaK CMHOHUM IIpaB YeAoBeKa. B
YaCTHOCTHU, KaKyIO0 POAb UI'PaeT KOHIeNHs AOCTOMHCTBA BO BpeMs CyAe0-
HBIX IIPOLIECCOB IIO IIpaBaM 4YeAoBeKa?. HeKoTopele CTpaHBI M Me>XKAYHa-
POAHBIE OpraHU3allul OTHOCST YeAOBeueCKoe AOCTOMHCTBO K PSAY PYHAA-
MEeHTAaABHBIX IIPaB, KOTOPOe SIBASIETCSI OCHOBOM AAS BCEX APYTHX IIpaB.
Apyrue CcTpaHBI B CBOUX CYAeOHBIX CHCTeMaxX COYeTalOT AOCTOMHCTBO C
APyrumMu PyHAAMEHTAABHBIMU IIpaBaMU - CBOOOAOU U pPaBeHCTBOM. B I'ep-
MaHHU IIOKa ellle IPOAOASKAIOTCS Hay4yHble OOCY’KAEHUSI BOKPYI' BOIIpOcCa
O TOM, KaKOM CTATyC MMeeT YeAOBedeCKOoe AOCTOMHCTBO B AAQHHOU cdepe,
XOTSl U B AQHHOM KOHTEeKCTe OOCY’KA€HUS MOI'YyT UMeTh HeOOAbIIIoe 3Hade-
HHe, TaK KaK BO BCeX AeAaX, IIPeACTaBA€HHEIX Ilepel KOHCTUTYLMOHHBIM
CyaoM, uerOBeueCcKOoe AOCTOMHCTBO PacCMaTpPUBAAOCH B KOHTEKCTe IIpeA-
IoAraraeMbIX HapyLIeHHUM IIpaB APYIOr'o UYeAOBEeKd, TaK YTO AOCTYIHOCTH
Cyaa HUKOTAa He OBbIA@ CBg3@aHA C AOCTOMHCTBOM UYeAOBeKa B KauecTBe
KBaAM(PUKALUU CyOBeKTUBHOI'O IIpaBa MHAUBUAYYMA.

Coraacuo LluiiepoHy, Bce AIOAM OAapeHBI AoocTonHcTBOM (dignitas) 1, cae-
AOBATEABHO, BCe UYEAOBEUECTBO AOCTOMHO YBa’KeHHUS TOABKO 3a (PAKT CBO-
ero cymectBoBanud. CoraacHo LluniepoHy, 3TO OOIUM NIPHU3HAK, TakK KakK
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AIOAU BAQAEIOT BBICHIUM Pa3zyMOM, YTO AQEeT UM BO3MOJKHOCTBH CaMOIIO3Ha-
HUS U pas3MbllneHNsA. CoraacHoO Ooaee pacIpOCTpPaHEHHOU MTO3UILUH, AOC-
TOMHCTBO (dignitas) gaBAseTca NIPUOOPETEHHON YepPTOM XapaKTepa, IoKa3a-
TeAeM BBLICOKOM COIIMAABHOM HAU IMOANTHUYECKOM mo3uiiuu. ChrepOBaTEeAb-
HO, PUMCKOE AOCTOMHCTBO SIBASAOCH ITPOSIBAEHHWEM COOCTBEHHOM BAACTH,
KOTOpasi O3HaydaAa BO3BBIIMIEHHOCTb, BEAWUYME, ITMBUAU3OBAHHOCTH M MO-
PaAbHBIE ITEHHOCTHU. DTO OBbIA@ 4epTa, KOTOPOM, KaK IPAaBUAO, OOAAAAAU
AWMIIQ, 3@HUMAIOIIEe BLICOKWU MOCT.

K co>xareHUIO, HECMOTPS Ha TO, YTO COTAQCHO KOHCTUTYLUIM U MEXAY-
HApOAHBEIM AOKYMEHTaM 3TO y>Ke He TaK, HO IIOKa YTO B Halllel AeNCTBU-
TEeABHOCTH, B ApMeHHNHY, B CTpaHax Halllero pervoHa BCe ellle CYyIIeCTBYeT
MHEHMe, UTO 3alllUThl AOCTOMHCTBA AOCTOWHBI M30paHHble. A@HHBIN (hakT
IIOCTEIIEHHO MEeHSeTCs, UeMy CIIOCOOCTBYeT 3aKpellAeHUe I[eHHOCTU KOHC-
TUTYLUSMU Pa3HBIX CTPaH.

AroBaHHM [TUKO pAeana MupaHAOAA OTAEAUA AOCTOMHCTBO OT COITMAABHOM
vepapxXmum U CUMTaA, UTO 3TO CBOOOAHAS BOAS YEAOBEUeCTBa, AapOBaHHAas
Borom BceMm, He3aBucuMO OT ypoBHSI. DoMa AKBUHCKHU pPa3BUA AQHHYIO
MBICAB, YTBEPFRAAS, YTO YEAOBEUECKOEe BPOKAEHHOE AOCTOMHCTBO CBSI3@HO
C TeM, YTO YeAOBeK OBIA CO3AaH IO 00pa3y u mopobuio Bokuio, oAulieT-
BOpSIOIIEeMYy OOKEeCTBEHHYIO II€HHOCTh. OTOT HUMIYABC TEOAOTHYECKOU
MBICAM He OTpaHMUYMBAaEeT BHIIIIeyYKa3aHHbIe MAeUu peaurueil. I'roro ['poru-
YC COBETyeT He OCTaBASITH TeAd AIOAEU Ha MoAe OUTBHI B KaueCTBe >KePTB,
TaK KaK YeAOoBeueCKOoe AOCTOMHCTBO TpeOyeT 1IepeMOHUN 3aXOPOHEHU.
Mmmanyua KaHT, KOTOPBIY CYUTAETCS OTIIOM KOHIIEIIUN MOHATUS COBpe-
MEHHOTO AOCTOUHCTBA, CEKYASIPHU30BaA 3Ty KOHIENIIUIO U CO BCeX CTOPOH
MMpeACTaBUA ee B KaueCTBe HOPMATUBHOTO ITPaBoOBOTro upeara. OH 3adUK-
CUPOBAaA, 4YTO TOCYAAPCTBO HE AOAJKHO OTHOCUTBHLCS K HMHAMBUAYYMaM Kak
K MHCTPYMEHTaM, TaK KaK YeAOBEK CUUTAETCI MHAUBUAYYMOM, UMEIOIINM
DOCTOUHCTBO (MCKAIOUUTEABHO BHYTPEHHSS IIeHHOCTD), U3 KOTOPOIO CAe-
AyeT yBakeHUe K cebe OT BCeX pallMOHAABHBIX CyllecTB mMupa. Ecam ro-
BOPUTH O-APYTOMY, TO YEAOBEYHOCTh caMa IIo cebe IBASETCS IIeAbI0 U He
uMeeT IleHbl. Takoe AOCTOMHCTBO OCHOBAHO Ha KOHIIEIIINHM aBTOHOMMNH,
KOTOpasi B CBOeM CTepyKHe XPaHUT IeHTP MOPAAbHBIX IIeHHOCTeN, PaBHBIN
MDA BCeX (My>KUUH M >XeHHIIWH). Takum oO6pa3oM, He3aBUCUMOCThL U, KakK
CAEACTBUE €ro, AOCTOMHCTBO B IE€PBYIO OUepeAb BBLITEKAIOT M3 YYBCTBU-
TEABHOCTH HWAM M3 CIIOCOOHOCTH YeAOBeKa MMeThb OOOCHOBAHHYIO MBICA.

B Me>XAYHApOAHBIX M PETrHMOHAABHBIX AOKYMEHTaX O IIpaBaxX YeAOBeKa AAS
IpUMEeHeHUs TOHATHUS AOCTOMHCTBA OOABIIOE 3HaUEeHHE WUMeeT IpUMeHe-
HUe TOHSITUS AOCTOMHCTBa BO BceoOlel aeKAaapaliuu IpaB YeAOBeKa. B
MIPEAVICAOBUM AOCTOMHCTBO OTMEYAaeTCsl B ABYX MeCTax:

"I[lpuHUMas BO BHUMaHMe, YTO IPU3HaHUE AOCTOMHCTBA, IIPUCYILEro BCEM
YAeHaM UYeAOBEUEeCKOM CeMbU, M PaBHBIX M HEOTHEMAEMBIX ITPaB UX SBAS-
eTCs OCHOBOM CBOOOARBI, CITPABEAAMBOCTU M BCEOOIero mMupa', U Aaree:
"ITpuHUMas BO BHUMaHUe, 4TO HapoAbl OOBeAMHEeHHBIX Harmii mopTBep-



AVIAY B YCTaBe CBOIO BEPY B OCHOBHBIE IIPaBa YEAOBEKa, B AOCTOMHCTBO U
IIeHHOCTb quOBe‘-IeCKOfI ANYHOCTHU U B paBHOHpaBI/Ie MY}K‘-II/IH 1 JKeHIIIUH
U PelIUAU COAEHCTBOBATH COIIMAABHOMY IMPOTPECCY U YAYUIIEHUIO YCAO-
BUY >KU3HU IMPU OOABIIIEN cBoGoae".

CraTbsl 1, IPOAOATKAS BEHIIIEYKa3aHHYIO TeMY, IIPEAIloAaraeT CAeAyIollee:
"Bce ATOAM POJRAQIOTCSI CBOOOAHBIMHM M PABHLIMU B CBOEM AOCTOWHCTBE U
npaBax. OHU HapeAeHBl Pa3yMOM U COBECTBIO U AOAKHBI IIOCTYHATh B OT-
HOIIIEHUM APYT Apyra B AyXxe OpaTcTBa". B OCTaABHBIX 4acTSX TeKCTa eCTb
OoAee crieliyarbHbIe (POPMBI IPUMEHEHUS TTOHITUS AOCTOMHCTBA. B cTaThe
22 0 coMaArbHOM AOCTOMHCTBE TOBOPUTCS CAeAyiolee: "Ka>kKAbIN 4eAOBeK,
KaK YAeH OOllleCcTBa, UMeeT IIpaBO Ha COIlMaAbHOe oDecliedeHUe U Ha OCY-
1IeCcTBA€HUE HEOOXOAUMMBIX AASL TIOAAEPIKAHUS er0 AOCTOMHCTBA U AASL CBO-
OOAHOTO Pa3BUTHUSA €r0 AMUYHOCTH IIpaB B 3KOHOMUYECKOM, COITMAaAbHOMW U
KYABTYPHOU OOAAQCTAX 4epe3 IMOCPEACTBO HALIMOHAABHBIX YCUAMU U MEXK-
AVHAPOAHOTO COTPYAHUUYECTBA U B COOTBETCTBUM CO CTPYKTYPOM U pecyp-
caMM KaXkAoro rocypapctsa”. B wactu 3 craThu 23 o npaBe Ha paboTy ro-
BOpUTCS cAepyiolee: "KakABIM paboTaioyuii UMeeT IIPaBO Ha CIPaBEeA-
AUBOE U YAOBAETBOPUTEABHOE BO3HArpa’kpeHue, odeclieuuBarolllee AOC-
TONHOE YeAOBeKa CYIeCTBOBaHHUE AAS Hero caMoro M ero CeMbHU, U AO-
MMOAHSIEMOE, TIPU HEOOXOAUMOCTH, APYTMMU CPEACTBAMH COI[MAABHOTO
obecrieuenus”.

KommenTrpysa EBponencKyro KOHBeHIUIO, EBpOmelcKuil cyp IO IIpaBaM
JyeAOBeKa U EBpomelickag KOMUCCHUA IIO IIpaBaM YeAOBeKa He pa3 CChIAa-
ANCBH Ha NIPaBO Ha AOCTOMHCTBO, HECMOTPSA Ha TOT (pakT, 4yTo B EBpomnertic-
KOUM KOHBEHIIUM Ha CaMOM AeAe HU pasy He yIoTPeOASIAOCH CAOBO "AOCTO-
uHCTBO". CAepoBaTEABHO, AOCTOMHCTBO YeAOBeKa BO3HUWKAO B KadyecTBe
abCOAIOTHO TIpelleA€HTHOUW KOHIENIUHU C HeOIIpeAeAeHHOM ITpaBOBOM OC-
HOBOM, yCTaHOBAEHHOM, IIO CYTH, Ha 3allpeTe IBITOK, YHU3UTEABHOM WAU
OecyenOBEUHOM OTHOIIIEHUU (cTaThbga 5 BceoOinel pekaapaliuu IpaB 4eao-
BeKa) U Ha IIpaBe Ha yBa’KeHUEe AWYHOM M CeMeWHOM >XU3HU (cTaThbda 12
BceoOitiett pekrapaliuu IpaB deAoBeKa). HekoTopwle cTpaHbl EBponbl 1
AMEepUKN BKAIOUYMAU KOHIENIIUIO AOCTOMHCTBA B CBOU KOHCTUTYIIUU: B
1917 ropy - Mekcuka, B 1919 ropy - Betimapckaa 'epmanus u OUHASH-
and, B 1933 roay - [loptyraaus, B 1937 ropy - Mpaauauga u B 1940 ropy -
Kyo6a.

HasepHoe, 0AHO M3 CaMBIX Ba*XHBIX U BAUATEABHBEIX I'OCYAAPCTB, KOTOpPOE
MIPUAAAO AEHCTBUTEABHYIO MaTepUaAbHYIO OCHOBY AOCTOMHCTBY B CyAeO-
HOU IIpakTHKe - 370 I'epmanmudg. Hacts 1 crathu 1 OcHOBHOrO 3akoHa ['ep-
Mmannu (German Basic Law) onpeaensder: "AOCTOMHCTBO 4eAOBeKa HEIO-
KOAeOMMO. YBakeHMe U 3allluTa AOCTOMHCTBA AOAKHBI OBLITH 0OsI3aH-
HOCTBIO BCEX FOCYAQPCTBEHHBIX OPraHOB'.

Coraacuo crathe 3 KoucTturtynuu PA yenOBeK, ero AOCTOMHCTBO, OCHOB-
Hble IIpaBa M CBOOOABI SIBASIIOTCS BBICHIEN IeHHOCTBIO. COTAACHO CTaThe
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14 Kouctutynuu PA AOCTOMHCTBO YeAOBEKA YBA’KAETCSA U OXPAHAETCH Io-
CYpAAQpPCTBOM KaK HEOTBhEMAEMas OCHOBA ero IpaB U cBoOop. CoraacHo
cratbe 17 KoHcTuTyniuu PA HUKTO He AOAJKEH IOABEPTAThCA NBITKAM, a
TaK’Ke JKeCTOKOMY OOpalleHuio AN00 YHUKAIIIEMY ero AOCTOMHCTBO 00-
pallleHUIo MAW HaKa3aHUIO. ApeCcTOBaHHBIE, 3aKAIOUEHHBIE II0A CTPaxXy U
AUIIIEHHBIE CBOOOABI AUIla UMEIOT IIPaBO Ha I'yMaHHoe oOpallleHue U yBa-
KeHHne poctonHCcTBA. CoraacHo craTeke 47 KoHcTuTynum PA KaxpbIl 004-
3aH COOAIOAATH KOHCTUTYIIHUIO M 3aKOHBI, YBa)KaTh ITpaBa, CBOOOABL M AOC-
TOMHCTBO APYI'MX AHII.

Coraacuo cratbe 48 Kouctutynuu PA OAHOU W3 OCHOBHBIX 33pa4 IOCY-
AAPCTBA B DKOHOMMUYECKOM, COIMAABHOU M KYABTYPHOM cdepax ABAIETCSI
obeclieueHre AOCTOMHOTIO JKU3HEHHOTO YPOBHS MOJKUABIX AIOAEH.

Koncturymuonusii Cya PA B HEKOTOPBIX MTOCTAHOBAEHUSIX TaKykKe 3aTpO-
HYA AOCTOMHCTBO YeAOBeKa KaK MPOOAEMY PaCKPBITUS CYITHOCTH BOCIIPH-
SITWSI eT0 B KayecTBe BHICIIEN ITeHHOCTA. TakuM obpaszoM, KoHCTUTYITMOH-
HBIU Cyp Pecnnyoauku Apmenus [loctanoBaenuem [TKC-649 ot 4 okTa0ps
2006 Tropa OTMETHA, UTO, PaTU(PUINPOBAB MEKAYHAPOAHBIN MakT O Trpak-
DAHCKUX W TIOAWTHUYECKUX IpaBax, Pecmybamka ApMeHUs Tpu3HaAa TO
dyHAAMEHTaABHOE TIOAOKeHWe ero [IpepArcAOBHUS, COTAACHO KOTOPOMY
"IpaBa YeAOBeKa BHITEKAIOT M3 AOCTOWHCTBA, MPUCYIIETO YeAOBEYECKOMY
WHAUBUAY . B wactu 1 cratem 3 Kouctutyiuu orMedeHo: "HeaoBek, ero
AOCTOWHCTBO, OCHOBHBIE TIpaBa W CBOOOABI SBASIFOTCSI BBICIIEW IleH-
HOCTbIO". [ToHsSTHME "BBICIIAS IIEHHOCTH 3AECH He SBASeTCSH aOCTPaKTHBIM
U MMeeT OlpeAeAeHHOe MIPaBOBOe coapepikaHue. "BrIciasi MeHHOCTh' 03-
HavyaeT, YTO KakKas-AubOO ApyTras IIeHHOCTh, B TOM YHCAe Al0Dasi CUCTEMa,
MpU3BaHHAasI pelaTbh U TOCYyAapPCTBEHHBIE, U OOIeCTBeHHBIE BOIPOCH], He
MOJKET CTaBUThCS BHINE. M3 5TOro BEITEKaeT HOPMA, 3aKpenAeHHas
JacThio 3 ToU Xe craTht KoHcTUTyMM: "ToCyAapCTBO OrpaHMYeHO OCHOB-
HBIMM TTpaBaMU U CBOOOAAMU YeAOBEKA U TPa’kKAAHUHA, SIBASIOITUMUCS He-
MMOCPEACTBEHHO AEWCTBYIONINM IpaBoM . KoHcTuTynnoHHBIN Cya CYHATaET,
YTO OAHUM M3 CTEPIKHEBBIX COCTABASIONINX AOCTOMHCTBA YEAOBEKa, B UWC-
Ae TIPOYMX, SBASIETCSI OTPakpeHMe OT MOPAABHBIX MYK, OOYCAOBAEHHBIX
amunbiMu npusHakamu (ITKC-1142 ot 2 anmpeas 2014 r.). MiHoraa poctou-
HCTBO OCOOEHHO OOYCAOBAEHO AWUYHBIM CaMOYIIpaBAEHUWEM, TAe, Halpu-
Mep, CBOOOAA JKEHIIWHBI Ha abOpPT OCHOBLIBAETCS Ha IpaBe AOCTOWHCTBA
(TTKC-1121 ot 5 Hosi6pst 2013 r.). MHOTA@ AOCTOMHCTBO B3aMMOCBSI3aHO C
paBoM He OBITh OCKOPOAEHHBIM B TOM CAyYae, eCAM CTaBATCS OTpaHUde-
HUS Ha Te WHQOpPMaIMOHHBIE TYOAUKAIINH, KOTOPBIe MOTYT ITOBAEYH 3a CO-
OoM ockopOAeHMEe YeAroBeKa. MIHOTAA AOCTOMHCTBO CBSI3BLIBAETCS C 3allly-
TOU AUWI] OT (PU3UYECKUX MAU MOPAABHBIX MYK, TPUUUHSIEMBLIX BAACTSIMU,
TaKUM 00pa3oM, 3alpeliasi IBITKA UAU APYTHe BUALI O€CUEAOBEUHBIX MAU
OCKOpPOUTEABHBIX AeWcTBUM. MHOTAA AOCTOMHCTBO B3aWMOCBSI3aHO C 3a-
MIUTON OT AWCKpPUMUWHAIMHU. Pa3dBe AOCTOMHCTBO MeHee Ba>XHO B paHTe
IpaB YeAOBeKa, U He UMeeT AU 3TO MPUOPHUTET Hap APYTUMM IIpaBaM#, Kak



TOBOPUTCSI B OAHOM IOKHOA(PPUKAHCKOM CYA€OHOM AeAe, TIOAUMHSIETCS AU
OHO TeM >Ke OTrPaHMUYEeHUSIM, KOTOphEle PacHpOCTPaHSIOTCS Ha ApPyrHue Ipa-
Ba, Kak B BeHrpum (Koraa AOCTOWMHCTBO HE CBSI3aHO C ITPABOM Ha >KM3HB)
u B M3paune, rae AOCTOMHCTBO YeAOBeKa "MOXKeT OBITh OTPAHUUYEHO TaKUM
o6pa3oM, 4yTOOBl 00eCHeunThb APYTIHe BBITOALI M mpaBa'? KoHCTUTYIMOH-
el CoBer Opaniuu perieHueM oT 2001 ropa OTHOCUTEABHO abOPTOB
(Abortion Decision) omnpepeAmna, 94TO, HECMOTPS Ha TO YTO AOCTOMHCTBO
MOJKeT OBITh IPUHIIMIIOM, 3aIUIeHHBIM KOHCTUTyIIuel, AOCTOMHCTBO HE
HEIIOKOAeOUMO U He 9BASETCS BBICUINM IpHHOUINoOM. ['oroBHOCTE KOHCTH-
TynuoHHOro CoBeTa ypaBHOBECUTH AOCTOMHCTBO CO CBOOOAOM >KEHIITUHEI
moKas3bIBaeT, 4To Bo DpaHIuu AOCTOMHCTBO HE SIBASIETCS HEITOKOAEOMMBIM
U He oOnapaeT OOAee BBEICOKOU NO3UIMEN, UEM APYTHeE IIPaBa, 3alljUllleH-
Hble KoHcTuTy1mel. CMEBEICA He TOABKO B TOM, UYTO KOHIENIINS AOCTOWH-
CTBa HeOIpPeAeAeHHa U AAeT CYABbSIM BO3MOJKHOCTb UHTEepIIpeTaruy UAU
YCMOTPEHUS, B AQHHOM CMBICAE€ OHAa HMYEM He OTAWYAEeTCS OT APYTHUX IIPaB
U IeHHOCTeH YeAOBeKa.

PanHee AOCTOMHCTBO YeAOBeKa ChIIPAAO 3HAUMMYIO IOAUTUYECKYIO POAb B
IIepuoA ocAe BTOpOM MUPOBOM BOMHEBI, KOIAQ Ha MEXAYHAPOAHOM YPOB-
He IIpU CrA@KMBAHUU IIyTU [Iepexopa K IIpaBaM YeAOBeKa, AOCTOMHCTBO
CBITPAAO TaKylO POAb B CyAaX, CA€AAB BO3MOJKHBIM MHTepIIpeTallyio IIpaB
TaKUM O0Opa3oM, YTOOBI UX MOXKHO OBIAO AOKAAM3UPOBATh. POAB TTOCAEA-
HUX 3aKAKOYAEeTCS B TOM, UTOOBI BHYTPUI'OCYAAPCTBEHHBIM KOHTEKCT OBIA
BKAIOUEH B KOHTEKCT IIPUMeHEHUSI BCeoOIlero MpUHITUIIA.

I'To CBOEeMY CYIIeCTBY 4YeCTb U AOCTOHMHCTBO SABASAIOTCA OY€Hb CXOXHUMHU
noHgaTusAMu. Mx pa3anyre 3dKAI0YAeTCd HMCKAIOUUMTEALHO B CY6'B€KTI/IB-
HOM U OOBEKTUBHOM II0AXOAE AHMIIA K OII€HKe KAa4YeCTB, MMEIOIINX 00-
IIIeCTBEHHOE 3HAYeHHue. Ecau nmeeTcsa B BUAY OI€HKa HeHHOCTeﬁ CO CTO-
POHEBI OKPYXAIOIIINX, TO pedb UAET O YeCTH, €eCAN JXe NMeeTCdA B BUAY Ca-
MOOII€HKAa - TO pedYb HAET O AOCTOMHCTBE YEeAOBEKada. ,A'OCTOI/IHCTBO AB-
AAEeTCA IIPUM3HAHUEM O6H.I€CTB€HHOCTI/I B Ka4eCTBe NEeHHOCTH, YBAa>KUTEADb-
HOe OTHOIIleHNe AMYHOCTHU II0 OTHOIIeHUI0 K cebe. AOCTOI/IHCTBO CAeAY-
€T OTAMYATL OT YeCTU. HeCThb IBASIETCS BHEITHUM IIpOosiBA€HHuEM AOCTOHH-
CTBA, BLICOKHM AaBTOPHUTETOM, KOTOpPOE€ 3aBO€BLIBACTCA YeAOBeUYeCKHUMU
IIEeHHOCTAMMU, COOCTBEHHBIMU IIOCTYIIKAMH, TOTAQA KaK AOCTOMHCTBO IIPEA-
IIOAAQTrdaeT YBa’)KUTEAbHOE OTHOIIIeHNe K YeAOBEeKY KAdK K AMYHOCTH, He 3a-
BHUCHUMO OT €ero 3adaCAYyT U AOCTOMHCTB, AOCTOUHCTBO SIBASIETCS BRICIIIEN
IIE€HHOCTBIO.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU
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Before turning to the main topic of my speech, I would like to emphasize
the special role of the Constitutional Court of the Republic of Armenia not
only by envisaging the actual content of dignity and practical signifi-
cance in its decisions, but also in initiating such significant conference. I
hope that this initiative will go on for decades.

Dignity is perceived as a kind of ethereal notion, which may be interpret-
ed in different ways and therefore contains certain vagueness.

In fact, as human dignity is a vague definition, it is difficult to define
what it means in a specific situation. From the very beginning, dignity
has been perceived as a separate component of the personality that
defines the essence of a human being as a unique and self-determination
creature. It implies that dignity, at least, means respect towards each
person's intrinsic value, which implies that the individuals can not be per-
ceived or be treated as objects of the will of others. Despite such defini-
tion of human dignity, there is no general consensus what the essence of
this definition is, that is, what the dignity of contents encloses. Could it
be the basis for human rights, the right itself or should it just be per-
ceived as synonym to human rights? In particular, what role does the
concept of dignity play in human rights cases during the judicial cases?
In a number of countries and international organizations human dignity
is considered to the fundamental rights, which serve as grounds for all
other rights. In their own legal practice some countries have combined
dignity with other fundamental rights, such as freedom and equality. In
Germany scientific debates concerning the statues of the human dignity
are still ongoing although in this context the discussions may be of less
importance, as the issues on human dignity raised at the Constitutional
Court may be considered in the context of alleged violations of human
rights, therefore the accessibility of the Court has never been dependent
on the availability of human dignity, as the right to an individual's sub-
jective evaluation.

According to Cicero, all people are endowed with dignity (dignitas),
and, therefore, the entire mankind deserves respect just on basis of its
existence. According to Cicero, this characteristic is common as people
master the upmost idea, which enables them to self-knowledge and
thinking. According to the most common view, dignity (dignitas) is an
acquired feature, indicator of a high social or political status. Therefore,
the Roman dignity was performance of its own power, which symbolizes
royalty, majesty, courtesy and moral qualities. It was a feature that is
usually attributed to the persons holding high office. Unfortunately,



although by the constitutions, the international documents envisage that
this is not the case anymore, but still our reality, in Armenia and in the
countries of our region this perception, according to which favoured few
are worth defending dignity, still exists. This is changing gradually and
the stipulation of this value in the constitutions of various countries con-
tributes to it.

Giovanni Pico della Mirandola separated dignity from the social hierarchy
and considered that it was mankind's free will which is gifted by God to
everybody, regardless of his/her rate. Thomas Aquinas developed this
notion stating that the inherent dignity of the people is related to being
created in God's image, which reflects the divine value. This signal of the-
ological concept does not limit the above mentioned notions with religion.
Hugo Grotius advised not to leave corpses at the battlefield as a beasts'
share, because people's dignity demands the ceremony of interment.
Immanuel Kant, who is considered the father of the contemporary concept
of dignity, mostly secularized this concept and presented it as a norma-
tive legal ideal. He stated that the state should not treat the individuals
as the tools, because the human is an individual who has dignity (absolute
intrinsic value) and other rational beings' respect derives from it. In other
words, humanity itself is a goal and is priceless. This dignity is based on
the concept of autonomy, which keeps valuable moral center as pivotal,
and which is equal for everyone (women and men). Thus, independence
and as its outcome - dignity derive from sentimentality or the people's
ability to have substantiated idea.

In the international and regional documentations on human rights, imple-
mentation of the concept of dignity by the Universal Declaration of
Human Rights is inspiring. Dignity is mentioned twice in the Preamble:

“Whereas recognition of the inherent dignity and of the equal and inalien-
able rights of all members of the human family is the foundation of free-
dom, justice and peace in the world" and then subsequently adds,
“Whereas the peoples of the United Nations have in the Charter reaf-
firmed their faith in fundamental human rights, in the dignity and worth
of the human person and in the equal rights of men and women and have
determined to promote social progress and better standards of life in larg-
er freedom",

“Article 1 continues the above mentioned topic and envisages the follow-
ing: "All human beings are born free and equal in dignity and rights. They
are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood". There are some other more specified
forms of implementation of dignity in the remaining part of the text.
Regarding the social security Article 22 envisages: " Everyone, as a mem-
ber of society, has the right to social security and is entitled to realization,
through national effort and international co-operation and in accordance
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with the organization and resources of each State, of the economic, social
and cultural rights indispensable for his dignity and the free development
of his personality".

Part 3, Article 23, which prescribes the right to work, envisages: “"Everyone
who works has the right to just and favourable remuneration ensuring for
himself and his family an existence worthy of human dignity, and supple-
mented, if necessary, by other means of social protection".

When interpreting the European Convention, the European Court of
Human Rights and the European Commission of Human Rights have made
numerous references to the right to dignity, despite the fact that the
European Convention does not mention the word "dignity". Human dig-
nity, therefore, originates as a precedential concept on the vague norma-
tive basis and definition and is generally placed in the range of the pro-
hibition of torture and inhuman or degrading treatment (Article 5 of
ECHR) and the right to respect the private and family life (Article 8 of
ECHR). A number of countries of Europe and Asia have included the con-
cept of dignity in their constitutions, for instance, in 1917 in Mexico, in
1919 in Weimar Germany and Finland, in 1933 in Portugal, in 1937 in
Ireland and in 1940 in Cuba.

Perhaps Germany is the most important and influential state, which pro-
vided a real material basis for the dignity of the judicial practice. Article
1, Part 1 of the Basic Law of Germany (German Basic Law) states that
human dignity is inviolable. To respect and protect it shall be the duty of
all state authority.

Pursuant to Article 3 of the RA Constitution, the human being, his digni-
ty and the fundamental human rights and freedoms are an ultimate value.
Pursuant to Article 14 of the RA Constitution, human dignity shall be
respected and protected by the state as an inviolable foundation of human
rights and freedoms. Pursuant to Article 17of the RA Constitution, no one
shall be subjected to torture, as well as to inhuman or degrading treat-
ment or punishment. Arrested, detained or incarcerated persons shall be
entitled to humane the treatment and respect for dignity. Pursuant to
Article 47 of the RA Constitution, everyone shall be obliged to honor the
Constitutions and laws, to respect the rights, freedoms and dignity of oth-
ers. Pursuant to Article 48 of the RA Constitution he basic tasks of the
state in the economic, social and cultural spheres are... to ensure digni-
fied living standards for old persons.

In a number of decisions the Constitutional Court of the Republic of
Armenia referred to the issue of revealing the constitutional contents
perceiving the human's dignity as an ultimate value. Accordingly, in
Decision DCC - 649 of October 4, 2006, the Constitutional Court of the
Republic of Armenia stated, "By ratifying the International Covenant on
Civil and Political Rights, the Republic of Armenia recognizes the fun-



damental principle of its Preamble according to which "human rights
derive from the inherent dignity of the human person.” Part 1, Article 3
of the Constitution of the Republic of Armenia envisages, "The human
being, his dignity and the fundamental human rights and freedoms are
an ultimate value." "Ultimate value" is not an abstract concept and
enjoys certain legal content. Ultimate value" means that any other value,
including both public and aims to solve the problems of the public sys-
tem can not be ranked higher. It derives from the norm prescribed in
Part 3 of the same Article that “The state shall be limited by fundamen-
tal human and civil rights as possessing direct effect”. The
Constitutional Court states that due to the individual characteristics,
being refrained from moral damages is one of the key elements human
dignity. Sometimes dignity is specifically conditioned with individual
autonomy, where, for instance, right to a woman on freedom of abortion
is based on the right to dignity. Sometimes dignity is correlated with the
right to be free from humiliation, in the case when restrictions are
imposed on the publication of information that would lead ridiculing a
person. Sometimes the dignity is linked to the protection from severe
physical or mental infirmity caused by the authorities, thereby prohibit-
ing torture and other inhuman or degrading treatment. Sometimes dig-
nity is correlated with protection from discrimination. Is dignity less
important in priority ranks of human rights which extend on other rights
as it is stated in a South African court case and is subject to the same
restrictions that apply to other rights, as in Hungary (when dignity is not
correlated to the right to life) and in Israel, where human dignity "may
be limited so as to ensure other interests and rights?" In 2001, by the
decision on abortion (Abortion Decision) the French Constitutional
Council defined that although the dignity may be constitutionally pro-
tected principle, dignity is not an inviolable or ultimate principle.
Willingness of the Constitutional Council to balance dignity with the
freedom of women shows that in France dignity is not inviolable or does
not possess higher position other than constitutionally protected rights.
The point is not only that the concept of dignity is vague and subject to
interpretation and discrete of judges; in this respect it does not differ
from all other human rights and values. Dignity played a significant
political role in the period following World War II to pave the route of
human rights for transferring to the international level; dignity plays a
similar role in the courts, making it possible to interpret the laws so that
they can be localized. Their role is to include the national context in the
context of implementation of uniform principle.

Notions of honor and dignity are very similar. Their difference is in the
objective and subjective approach of the evaluation of a person's public
significance qualities. If one means the evaluation of these values by the
environment, then it concerns honor, and if self-esteem is meant, then it
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concerns human dignity. Recognition of the person's dignity as a value by
the society is the person's respectful attitude towards himself/herself.
Dignity must be distinguished from honor. Honor is manifestation of dig-
nity and high reputation, which is gained on the basis of human values
and his/her behavior, whereas dignity requires respectful attitude towards
an individual, regardless his/her achievements and qualities and its recog-
nition as the highest value.
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I The reports are published in the order of presentation at the Conference.
1 Les rapports sont publiés & I’ordre de la présentation a la conférence.



PROTECTION OF DIGNITY:
THE APPROACH OF THE EUROPEAN COURT
OF HUMAN RIGHTS

ZDRAVKA KALAYDJIEVA
Judge of the European Court of Human Rights

The scholarly attention and academic discussion on dignity as a legal
notion became more and more lively in recent years. The focus of academ-
ic analysis ranges from a review of the historical sources of philosophy to
present socio-legal studies and jurisprudence of various high courts, and
its scope varies from the linguistic assessment of the frequency of mention-
ing dignity in the reasoning of the courts through attempts to determine
its legal contours and to provide a legal definition of the notion, reaching
urges and encouragement for judicial bodies to further invoke it in their
reasoning and rely on it as an instrument for their analysis and opinions.
Some believe that "the time has arrived to explore what is meant by human
dignity and, more significantly, whether and/or how this meaning can be
imported into ...legal structure".

Scholars are not alone - judges from constitutional courts are brought
together today in Erevan to explore the concept of dignity as a human
right, or an underlying value in the legal context. While the relatively
recent term "human right" appeared for the first time on the legal stage of
the West in the late 18th century and was extensively developed univer-
sally in the last 70 years, the notion of dignity as the basic idea behind
human rights can be traced back to Confucius and Avicenna centuries
ago’. There is hardly doubt among jurists that from the very start of the
process of separation of powers and the endeavor to establish the rule of
law, the moral and philosophical concept of human dignity was at the root
of the need to elaborate and adopt constitutions and international human
rights instruments, as well as for the establishment of courts and bodies for
its effective protection.

Is dignity a right or an underlying legal, or moral value, which lies at the
heart of all human rights and serves as an instrument for justice in the
process of their determination? Unlike many constitutions, the Universal
Declaration of Human Rights, the EU Charter of Fundamental Rights and

! The Right to Dignity, Rex D.Glensy, Columbia Human Rights Law Review
2 Peter Leuprecht A Journey to Some Unexplored Sources of Human Rights, Martinus Nijhoff
Publishers, 2012
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other international instruments, the European Convention for the
Protection of Human Rights and Fundamental Freedoms (the European
Convention, ECHR) does not mention dignity either in its preamble or as
a part of the catalogue of the rights and freedoms it protects. This might
explain why the frequency of explicit reference to the word "dignity" is not
high in the court's jurisprudence. However, while the word is not men-
tioned and dignity is not proclaimed as a specific free-standing right, the
fathers of the European Convention equally as its judges have never doubt-
ed that the Convention was set for the very purpose of protection of dig-
nity as an underlying value of all human rights in a democratic society.

This understanding was first confirmed by the European Court of Human
Rights (the Court, the ECtHR) in one of the first judgments in the case of
Tyrer v. The United Kingdom. In examining the effect of corporal punish-
ment on minors, the Court considered that absence of publicity of such a
punishment will necessarily prevent its degrading effect - it may well suf-
fice that the victim is humiliated in his own eyes, even if not in the eyes
of others... Thus, ... - whereby he was treated as an object in the power of
the authorities, this constituted an assault on precisely that which is one of
the main purposes of Article 3 - to protect ... a person’'s dignity and physi-
cal integrity.’

In the years after this landmark judgment, the Court examined numerous
cases, which typically raise issues of human dignity in the context of pro-
hibition of inhuman and degrading treatment or punishment under Article
3, interference of public authorities with the right to respect to private and
family life under Article 8 and in more recent times - cases concerning
euthanasia also defined as a right to die in dignity. I will try to illustrate
the approach of ECtHR to several recent cases, comparing the notion of
dignity as a right to the view that this is an underlying value and part of
the substance of the rights and freedoms laid down in the Convention.
Unlike other courts, the ECHR appears to tacitly rely and use this notion
as a starting point for the purposes of defining dignity as a threshold of
restriction to individual rights and freedoms as well as for the purposes of
assessing the extent, to which the authorities met their obligations to
respect human dignity even where a right was restricted.

The Constitutional Court of South Africa and the European Court of
Human Rights examined the similar circumstances in the cases of Rahim
Dawood and Others v. The Minister of Home Affairs’ and of Jeuness v. The
Netherlands’ respectively, both concerning the situation of families, in
which an alien spouse is required to apply for residence permit from out-
side the territory of the country, to which the other spouse is a national.
The two courts demonstrated a very similar approach to the analysis on the

® Application no. 5856/72, 25 April 1978
* Constituional Court of South Africa, Case CCT 35/99
® Jeunesse v. The Netherlands (Appl. no. 12738/10, [GC], judgment of 3 October 2014



extent, to which the authorities met their obligations to respect and pro-
tect dignity under Section 10 of the Constitution of South Africa® as com-
pared to obligation to respect the right to family life under Article 8 of the
Convention’.

In the absence of a Constitutional provision directly proclaiming a right to
establish a family and/or a right to respect family life, the Constitutional
Court of Africa relied on its interpretation of the right to dignity to ana-
lyze the applicants' situation. It reiterated that "Human dignity ...informs
constitutional adjudication and interpretation at a range of levels and is a
value that informs the interpretation of many, possibly all, other rights.
Human dignity is also a constitutional value that is of central significance
in the limitations analysis." Noting, however, that "unlike other constitu-
tions and many international human rights instruments, in this case the
Constitution did not protect a specific right of individuals who wish to
enter into and sustain permanent intimate relationships"”, the Court was of
the view that "the primary right implicated was the right to dignity..., on
which it should focus".

Justice O'Regan reminded that "[t]he decision to enter into a marriage
relationship and to sustain such a relationship is a matter of defining sig-
nificance for many if not most people and to prohibit the establishment of
such a relationship impairs the ability of the individual to achieve person-
al fulfilment in an aspect of life that is of central significance...[L]egislation
that significantly impairs the ability of spouses to honour that obligation
would also constitute a limitation of the right to dignity.

For the court there was no doubt where "a foreign spouse without a resi-
dence permit will be required to leave South Africa pending the decision
of the Regional Board on his or her application for an immigration permit,
the limitation of the rights of the South African spouse is significant even
if this spouse is able to accompany his or her spouse to the foreign state.
It is aggravated by the fact that applicants do not know when their appli-
cations for immigration permits will be considered by the relevant region-
al committee. The limitation is even more substantial where the refusal of
the permit results in the spouses being separated. Enforced separation
places strain on any relationship. That strain may be particularly grave
where spouses are indigent and not in a position to afford international
travel, or where there are children born of the marriage. Indeed, it may well
be that the enforced separation of the couple could destroy the marriage
relationship altogether. Although these provisions do not deprive spouses

® Article 10 "Everyone has inherent dignity and the right to have their dignity respected and protected."
* Article 8. 1.Everyone has the right to respect for his private and family life, his home and his corre-
spondence.
2.There shall be no interference by a public authority with the exercise of this right except such as is
in accordance with the law and is necessary in a democratic society in the interests of national secu-
rity, public safety or the economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and freedoms of others.
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entirely of the rights to marry and form a family, they nevertheless consti-
tute a significant limitation of the right." The Constitutional Court follow-
ing the test applied by the European Court in cases under Article 8 saying
that "whether such a limitation is unconstitutional or not will depend upon
whether it is reasonable and justifiable in an open and democratic socie-
ty...[A] limitation of a constitutional right may be justified... only if the
Court concludes that ... considering the nature and importance of the right
and extent of its limitation on the one hand, is justified in relation to the
purpose, importance and effect of the provision causing the limitation, tak-
ing into account the availability of less restrictive means to achieve the
purpose of the provision, on the other."

In this regard the Constitutional Court was of the view that "[t]here [wa]s
no guidance to be found in [the] provisions as to the circumstances in
which immigration officials or the DG may refuse to issue or extend a tem-
porary residence permit"... and reminded that "[t]here is a difference
between requiring a court or tribunal in exercising a discretion to interpret
legislation ... and conferring a broad discretion upon an official, who may
be quite untrained in law and constitutional interpretation, and expecting
that official, in the absence of direct guidance, to exercise the discretion
in a manner consistent with the provisions of the Bill of Rights... or the cir-
cumstances in which a limitation of such rights is justifiable." Moreover,
the Constitutional Court was of the view that there was no identifiable
legitimate aim in the failure of the legislator to provide specific guidance
for the manner, in which the discretion to issue or refuse a permit allow-
ing an alien spouse to apply for extension may be exercised.

Justice O'Regan concluded that the relevant provisions were "inconsistent
with the Constitution because of the absence of legislative guidance iden-
tifying the circumstances, in which a refusal to grant or extend a tempo-
rary permit would be justifiable and that therefore those provisions consti-
tute an infringement of the applicants' constitutional right to dignity,
which protects their rights to marry and cohabit."

The recent case of Jeunesse v. The Netherlands concerned essentially a
similar refusal to allow the applicant to apply for residence from within the
territory of the Netherlands. The applicant did not raise a complaint for the
extent, to which her dignity was impaired and the Convention does not
proclaim dignity as a free-standing right, but explicitly protects the right
to respect to family life. In this case it has also not been disputed that there
was established family life between her and her husband and their three
children - nationals of the Netherlands, which was protected by Article 8
of the Convention.

Without relying explicitly on dignity as an underlying value of the right to
family, the Grand Chamber of the Court first reiterated that "a State is enti-
tled, as a matter of well-established international law and subject to its
treaty obligations, to control the entry of aliens into its territory and their



residence there. The Convention does not guarantee the right of a foreign
national to enter or to reside in a particular country (see, for instance,
Nunez § 66). The corollary of a State's right to control immigration is the
duty of aliens such as the applicant to submit to immigration controls and
procedures and leave the territory of the Contracting State when so
ordered if they are lawfully denied entry or residence.” However, it noted
that the situation was not limited to the applicant's right to enter the ter-
ritory of the Netherlands, finding that (§121) "[t]he central issue ... [wa]s
whether, bearing in mind the margin of appreciation afforded to States in
immigration matters, a fair balance has been struck between the compet-
ing interests at stake, namely the personal interests of the applicant, her
husband and their children in maintaining their family life in the
Netherlands on the one hand and, on the other, the public order interests
of the respondent Government in controlling immigration. It is question-
able whether general immigration policy considerations of themselves can
be regarded as sufficient justification for refusing the applicant residence
in the Netherlands. In this regard the Court reiterated that"[w]hen assess-
ing the compliance of State authorities with their obligations under Article
8, it is necessary to take due account of the situation of all members of the
family, as this provision guarantees protection to the whole family. [I|n
cases concerning family reunification, the Court pays particular attention
to the circumstances of the minor children concerned, especially their age,
their situation in the country or countries concerned and the extent to
which they are dependent on their parents (see Tuquabo-Tekle and Others
v. the Netherlands, cited above, § 44). Similarly to the analysis of the
Constitutional Court of South Africa, the Grand Chamber of Court took
notice of the implied separation of the family concerned and consider[ed]
that in this regard "the national decision-making bodies should, in princi-
ple, advert to and assess evidence in respect of the practicality, feasibility
and proportionality of any such removal in order to give effective protec-
tion and sufficient weight to the best interests of the children directly
affected by it". The Court [wa]s "not convinced that actual evidence on
such matters was considered and assessed by the domestic authorities."

While looking at two formally different rights pertinent in these similar cir-
cumstances, the two judgments seem to be based on the same principle of
protection against arbitrary interference, which equally applies to the right
to dignity and to the right to family life and requires the authorities to reg-
ulate the matter appropriately so as to allow taking into account all factors
relevant to these rights and the extent, to which the essence of these rights
may legitimately be impaired. The primary concern of both courts appears
to be focused on the risk of potential arbitrariness in the absence of regu-
lation or sufficient examination capable of affecting protected rights.

In the case of Mc Donald v. The United Kingdom® Section IV of the Court

8 Mc Donald (Appl. no. 4241/12), judgment of 20 August 2014

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

37



38

ZDRAVKA KALAYDJIEVA. EUROPEAN COURT OF HUMAN RIGHTS

examined the applicability of Article 8 of the Convention to circumstances
of withdrawal of social aid provided to the applicant. The applicant in this
case is a former prima ballerina, who suffered an incapacitating stroke and
subsequent falls, which led to her serious mobility problems. The applicant
has a small and neurogenic bladder and had to urinate some two to three
times a night, but was unable safely to access a toilet or commode unaided.

The domestic authorities and the courts were of the view that "Ms
McDonald's need to be kept safe from falling and injuring herself can be
met by the provision of equipment (pads and/or absorbent sheets). She has
however consistently refused this option as she considers pads and/or
sheets to be an affront to her dignity. Other service users have held simi-
lar views when such measures were initially suggested but once they have
tried them, and been provided with support in using them, they have
realised that the[y] ... improve[d] the quality of life by protecting them
from harm and allowing a degree of privacy and independence in circum-
stances which, as the result of health problems, are less than ideal. ... If Ms
McDonald were willing to try this option, she might similarly alter her
views." With regard to the complaint under Article 8 of the Convention,
the Court of Appeal found that the conditions for finding a breach had not
been established. Even though the local authority had failed in its duty at
the time ... the error was not born of any lack of respect for the applicant's
dignity but of a concern to perform the difficult task of balancing its desire
to assist the applicant with its responsibilities to all its clients within the
limited resources available to it."

On the issue whether the case concerned a failure of the authorities to
meet their positive obligation under Article 8 of the Convention, the
Supreme Court found as follows: "There is, of course, a positive obligation
under Article 8 to respect a person's private life. But it cannot possibly be
argued that such respect was not afforded here. As already indicated, the
respondents went to great lengths both to consult the appellant and [her
partner] ... In doing so they sought to respect as far as possible her per-
sonal feelings and desires, at the same time taking account of her safety,
her independence and their own responsibilities towards all their other
clients. They respected the appellant's human dignity and autonomy,
allowing her to choose the details of her care package within their overall
assessment of her needs..." However ... it could not "establish interference
... by the respondents [authorities] with her Article 8 rights. [E]ven if such
an interference were established, it would be clearly justified under Article
8(2) - save, of course, for the period prior to the 2009 review when the
respondent's proposed care provision was not 'In accordance with the law'
- on the grounds that it is necessary for the economic well-being of the
respondents and the interests of their other service-users and is a propor-
tionate response to the appellant's needs because it affords her the maxi-
mum protection from injury, greater privacy and independence, and results



in a substantial costs saving." In her dissenting opinion, Baroness Hale,
appeared to accept that considerations of human dignity were engaged
when someone who could control her bodily functions was obliged to
behave as if she could not.

Before the ECtHR the applicant submitted that both the UIM Convention
on the Rights of Persons with Disabilities and the EU Charter of
Fundamental Rights made it clear that a person's inherent dignity and indi-
vidual autonomy should be at the heart of the Article 8 right to private life.
In particular, Article 19 of the Disability Convention required State parties
to' provide the personal assistance necessary to support living and inclu-
sion in the community. According to the applicant, the only way that she
could live a dignified life was through the continued provision of a night-
time career. The decision to withdraw the night-time care provided by the
social care authorities and to instead require her to use incontinence pads,
even though she was not incontinent, constituted an unjustified interfer-
ence with her right to respect for her private life. In any case, the interfer-
ence with her private life through this unwarranted withdrawal of provid-
ed care had not been in accordance with the law until the introduction of
relevant amendments in November 2009. In her view the Supreme Court
had wrongly applied the doctrine of the margin of appreciation in giving
such a margin to the executive. As a consequence, no proper considera-
tion was given by the domestic courts to the proportionality and/or fair-
ness of the decision in the applicant's case and, if the Court were also to
afford the same margin of appreciation to the State, there would have been
no real proportionality assessment by any court.

In examining the applicant's alternative complaints - that the withdrawal of
night-time care disproportionately interfered with her right to respect for
her private life, or alternatively - that by withdrawing the service the
respondent State was in breach of its positive obligation to provide her with
care, which enabled her to live with dignity, the judgment first recalled
that (§47) in the case of Pretty v. the United Kingdom’ the Court held that
the very essence of the Convention was respect for human dignity and
human freedom: indeed, it was under Article 8 that notions of the quality
of life took on significance because, in an era of growing medical sophis-
tication combined with longer life expectancies, many people were con-
cerned that they should not be forced to linger on in old age or in states
of advanced physical or mental decrepitude which conflicted with their
strongly held ideas of self and personal identity. Although the facts of the
present case differ significantly from those of Pretty, insofar as the present
applicant believed that the level of care offered by the local authority
would have undignified and distressing consequences, she too was faced
with the possibility of living in a manner which "conflicted with [her]
strongly held ideas of self and personal identity". The Court then contin-

1% Pretty v. the United Kingdom, (Appl. no. 2346/02), judgment of 29 July 2002
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ued to agree with Baroness Hale that a general assessment of the appli-
cant's situation does not exclude that the particular measure ... was capa-
ble of having an impact on her enjoyment of her right to respect for pri-
vate life as guaranteed under Article 8 § 1 of the Convention. It therefore
finds that the contested measure reducing the level of her healthcare falls
within the scope of Article 8."

The Court further remind[ed] that it has previously considered a number
of earlier "cases concerning funding for care and medical treatment as
falling within the sphere of possible positive obligations because the appli-
cants complained in substance not of action but of a lack of action by the
respondent States (see, for example, Sentges v. the Netherlands and
Pentiacova v. Moldova). Those cases concerned the refusal by the State to
provide funding for medical equipment and/or treatment. In the present
case, however, the local authority had initially provided the applicant with
a night-time carer, albeit, in the description of the Supreme Court, as a
"concession”" granted on a "temporary basis"". This brought the circum-
stances closer to the situation in the case of Watts v. the United Kingdom"
, in which the Court was "content to proceed on the basis that a decision
to close the care home where the elderly applicant was resident and to
transfer her to another home constituted an interference with her rights
under Article 8". The Court was "likewise prepared to approach the pres-
ent case as one involving an interference with the applicant's right to
respect for her private life, without entering into the question whether or not
Article 8 § 1 imposes a positive obligation on the Contracting States to put
in place a level of entitlement to care equivalent to that claimed by the
applicant”,

Turning to the compliance of such an interference with Article 8 § 2, the
Court limited its findings to the fact that for a specific period of time the
decision to withdraw the help earlier granted to the applicant lacked any
ground in the domestic law and for this reason was not "in accordance with
the law" as required by paragraph 2 of Article 8. Similarly to the analysis
of the Constitutional Court of South Africa and the one of the Grand
Chamber of the Court, the focus of this judgment fell on the extent, to
which the interference was regulated by the law so as to allow an assess-
ment whether or not this interference reaches beyond the threshold of
impairing dignity and to thus avoid arbitrariness in the manner, in which
the authorities dealt with individual rights, rather than with the substantive
aspect of the alleged degrading nature of the interference itself.

Thus it appears that while agreeing that the circumstances of the case con-
cerned issues of human dignity as reflected in the Court's case-law under
Article 8 of the Convention, the domestic authorities were of the view that
its protection did not go as far as imposing a positive duty on the author-
ities to provide social aid of the specifically needed nature, the European

" Watts v. the United Kingdom (dec), no. 53586/09 of 4 May 2010



Court of Human Rights preferred to analyze the circumstances as disclos-
ing interference with Ms.Mc Donald's rights by the authorities. The Court
was of the view that once afforded, the withdrawal of such aid for a peri-
od of time in the absence of clear legal grounds constituted interference
with the applicant's rights under Article 8 which was not "prescribed in
law" and for this reason was in breach of the requirements of this provi-
sion.

The implicit approach of the Court to dignity as a value underlying the
specifically protected rights and freedoms enshrined in the Convention in
these cases illustrates the use of the notion for the purposes of a two-fold
assessment: first of whether the threshold of restrictions to individual rights
went beyond the requisite level of protection of human dignity and second
- whether the authorities' manner of restricting a right met their obligations
to take human dignity into account - following the principle that dignity
is inviolable even if rights may be lawfully restricted.

Pe3iome

EBponelckuil cya 0 IpaBaM YeAOBeKa pPacCMaTpuBaeT AOCTOUMHCTBO YEAO-
BeKa KaK OCHOBOIIOAArarolllee IIpaBo, Ae’Kalllee B OCHOBe BCeX IIpaB U CBO-
0o0p, 3amuiaeMblx EBpomelickol KOHBEHIIUEN O 3allluTe IIpaB YeAOBeKa 1
OCHOBHBIX CBOOOA, U CUUTAET, YTO UMEHHO yBa’KeHUe YeAOBEYEeCKOTO AOC-
TOMHCTBA U CBOOOABLI AUUYHOCTHM COCTABASIIOT caMy CyTh KoHBeHIUH.

I'lo cpaBHeHUIO C CyAeOHOU IIPAKTUKOM APYIHMX CYAOB, IIPEIleACHTHOE IIpa-
BO EBpOIIENICKOro Cyaa IO IIPaBaM YeAOBeKA AEMOHCTPUPYET, YTO CKPBITHIA
noaxop CyAa OTHOCUTEABHO AOCTOHMHCTBA YeAOBeKa COOTBETCTBYeT IIPUH-
LIUIy eTO HEeIIpUKOCHOBEHHOCTH, Ad’Ke eCAU IIpaBa MOI'YT OBITh OrpaHUYe-
HBI Ha 3aKOHHBIX OCHOBaHUIX. Cyp Tak)Ke HCIIOAB3YeT AaHHOe IIOHATHE B
KayecTBe MHCTPYMEHTA AAS ABYKPATHOT'O IIPAaBOBOI'0 @HAAM3@: OCYIECTBAS-
eTCd AW OI'paHUYeHHe WHAWBUAYAABHBIX IIPaB B IIpeAeAax AOAKHOIO yBa-
>KeHUSI 4eAOBeUEeCKOT0 AOCTOMHCTBA U NMPUHUMAIOT AWM BAACTH BO BHUMA-
HUEe 4YeAOoBeueCKOe AOCTOMHCTBO NPUM BBIIOAHEHUM I3THUX CBOMX 00s3a-
TEABCTB.
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AOCTOUHCTBO AMYHOCTU B
AKCUOAOTUYECKOM CUCTEME

KOHCTUTYLHNOHHOTIO IITPABOCYAUA

HUKOAAM BOHAAPDH

Cyovs Koncmumyuyuonnoeo Cyda P®D, 0.10.1., npogeccop,
3acayxcennwiii desmenv Hayku PD, 3acayucennviii opucm PD

Crano Tpapuliyel, 9To Kakpaasd HoBasd KoHQepeHtus B EpeBane, y Halmx
AOOPBIX Apy3er - cypetrt KoncturyrnmonHoro Cypaa ApMeHWH, CTAHOBUTCH,
CBOET0 popa, CMOTPOM AOCTHXKEHUM TEOPUH U MPAKTUKU KOHCTATYIITMOHHO-
ro npaBocypus. [IopaTBep>KAeHHe TOMY - U HbHellHssS KoHdepeHnus o
KOHCTUTYIIMOHHOM CTaTyCe AOCTOMHCTBA AWYHOCTH.

OTO upe3BBEIUAWHO IIUPOKAasA, BO MHOTOM YHHBepCaAbHad IIpobaeMa COBpe-
MEHHOT'O KOHCTUTYIIMOHAAW3MQE; IO3TOMY CYHUTAl0 BO3MOKHBEIM OOO3Ha-
YUTHL AWIIbL HEKOTOPHBIE, B YaCTHOCTU aKCUOAOTUUYECKUE aCIlIeKThl KaTero-
puHu AOCTOMHCTBA. B OCHOBe IIpepraraeMoro MOAXOAA - OPUEHTAIlNS IMpeXk-
A€ BCEro Ha IIparMaTudecKue IeAU, CBSI3aHHBIE C YSCHEHWEM UHCMpYMeH-
MAABHOIO, NPAKMUKO-NPUKAQGHOIO HA3HAYEHUSl AKCUOAOTUU GOCMOUH-
CmBa AUYHOCMU, ¥MesI B BUAY, 9YTO AOCTOMHCTBO AMYHOCTHU, C OAHOM CTOPO-
HBI, OCHOBA 0a3UCHBIX IIeHHOCTEW COBPEMEHHOT0 KOHCTUTYIIMOHAAM3Ma, a
C APYTOM - YHUBEPCAABHBIM KPUTEPHUM IIPOBEPKM 3aKOHOB Ha WX COOTBET-
cTBUe TpeOoBaHUAM KoHCTUTYIIUU. B CBSA3U C 3TUM IPEACTABAIETCS BECh-
Ma aKTyaAbHOU npobiema pa3pabomiku npakmuuyeckol KOHCmMUMyUUOHHO-
cygebHOU aKCUOAOrUU GOCMOUHCMBA 4EAOBEKA KaK Ba’KHOU COCTaBASIO-
e CcypAeOHOro KOHCTUTYIIMOHaAN3Ma'. OTO IPeANloAaraeT BHUMATEABHOE
n3ydeHre U o0OOIeHNe ONbITa HAaIlJUOHAABHBIX OPTaHOB KOHCTUTYIIMOHHO-
ro IPaBOCYAUS NO NIPUMEHEHMWIO0 MHCTUTyTa AOCTOMHCTBA 4YeAOBeKa B HOP-
MOKOHTPOABHOU AESTEABHOCTH, UTO B IOAHOU Mepe KacaeTcCsl, eCTeCTBEeH-
HO, m mpakTuku Koucturynmuonnoro Cyaa Poccuiickont @Depeparuu (B
panpHerimem - KC P®) mo 3TuM Bompocam.

1. llenuHOCTHOE M3MepeHNE AOCTOMHCTBA AMYHOCTH KaK HOPMaTUBHO-
IIPaBOBOM KaTeropum AENCTBYIOILEro npasa: eANHCTBO
MEXAYHAPOAHO-IIPABOBLIX M HAIIMOHAABHBIX KOHCTUTYIIMOHHBIX HAYdA.

,A,Aﬂ OoIlIpepeneHrd MeCTa 1 POAM AOCTOMHCTBA YEAOBEKd B dKCHOAOTUYEC-
KOM cucreMe KOHCTUTYIIMOHHOI'O IIPABOCYAUSI BA’KHO ITOHUMaHWE HOpPMa-

' Cm.: Bongaps H.C. Akcuoaorus CyA€OHOTO KOHCTUTYLIMOHAAM3Ma: KOHCTUTYIIMOHHEBIE IeHHOCTH B Te-
OpUU U NPAKTHUKe KOHCTUTYLIHMOHHOTO IPABOCYAUS. 2-e U3A., Aol - M.: FOpuct, 2014.



THUBHO-IIPABOBOT'O IIOTEHIIKAAA AaHHOﬁ KaTeropuu. He IIpeTeHAYySa Ha IIOA-
HOTY OCBellleHNtd, CYUTAIO BA’)KHBIM YYUTLIBATH IIPU dHAAU3E AaHHOI\/‘I Hp06-
AEMBI TO OOCTOSTEABCTBO, UTO HeHHOCTHI:;IfI CbeHOMeH AOCTOHMHCTBA 4YeAO-
BeKa IIPOABASIETCA B CUCTeMe COBPEMEHHOI'0 KOHCTUTYIIMOHAAW3MA B HeC-
KOABKHX OCHOBOIIOAATAIOITNX HOPMATUBHO-AOKTPUWHAABHBIX M3MEPEHUAX.

OTO, BO-NIEPBBIX, MEKAYHAPOAHO-IIPAaBOBOE W3MepeHue, HOPMAaTUBHOE
3HaueHUe KOToporo and Poccum  omnpepeadeTcd TeM, 4TO OOIIeNpU3HAaH-
Hble IIPUHIINIBLI 1 HOPMEBL MEKAYHAPOAHOI'O ITpaBa U Me>XKAYHapOAHBIE AO-
roBopsl Poccuiickoit Depepaiiuy SBAGIOTCS COCTABHOM YacThbIO ee IIPaBoO-
BOM cucTeMbl. boaee TOro, eCAl MeKAYHApPOAHBEIM A0roBOopoM P® ycTaHOB-
A€HBl MHBbIEe IIPABUAQ, UYeM IIPeAyCMOTPEeHHBIe 3aKOHOM, TO NPHUMEeHSIOTCS
IpaBUAa Me>XAYHAapOAHOIO porosopa (dacThb 4 cT. 15 Koucrurynuu PO).
COOTBETCTBEHHO, BCe MeXAYHAPOAHO-IIPABOBbIEe HOPMBI, OTHOCSIINECS K
CTaTyCHO-IIPABOBLIM XapaKTepHUCTUKAM AOCTOMHCTBA YEAOBEKa, SABASIOTCS
HOpPMaMU [PSAMOTO AeMCTBUS HE3aBUCHMO OT CTelleHU UX UMIAeMeHTa-
MU B HALIMOHAABHOE 3aKOHOAATEABCTBO PO.

[Tpu3HaHNe YeAOBEUYeCKOI'0 AOCTOMHCTBA B KaueCTBe YHUBEPCAABHOM, ab-
COAIOTHOM II€HHOCTHU SIBASIETCSI OOIeIIPU3HAHHBIM IIOAXOAOM, IIOAYUHUBIINM
CBO€ 3aKpellAeHUe B OCHOBOIOAararmolmmx AokyMmMeHTax OOH, pa3anuHBIX
Me>XKAYHAPOAHBIX U PEerMOHAaAbHBIX KOHBEHIIMOHHEBEIX aKTaX OOIero u clie-
ITUAaABHOTO XapakTepa. [IpuHUMas BO BHHUMaHHUE, UTO HApPOABI MUpa IOA-
TBeppuau B Ycrae OOH cBOXO Bepy B AOCTOMHCTBO U II€HHOCTBH YEAOBe-
YeCKOM AMYHOCTHU (IpeaMOyaa), BceoOmasa pekaaparus IpaB 4eAOBEKa OT
10 pekaOpsa 1948 r. mpoBo3rAacuAa B KaueCTBE MCXOAHOTO TPUHIIUNIUAAB-
HOTO OCHOBaHUS BCeN CHUCTEMBI IIpaB M CBOOOA YeAOBeKa IMOAOJKEHUE O
TOM, UTO BCE AIOAM PO’KAQIOTCSI CBOOOAHBIMM U PaBHBIMU B CBOEM AOCTOWH-
crBe (cT. 1). B npeambyrax Me>XAYHApPOAHBIX IAKTOB O I'PA’KAAHCKUX M IIO-
AUTHYECKUX IIpaBaX M OO0 DKOHOMUYECKHX, COLMAABHBEIX U KYABTYPHBIX
IIpaBax, IPUHATHIX 16 pAekabpsg 1966 r., aTa upes MOAyYHWAA pPa3BUTHE: ObI-
AO TIPU3HAHO, YTO MpPaBa U CBOOOABI HE TPOCTO HAXOAAT B AOCTOMHCTBE Ue-
AOBeKa CBOIO OIIOPY, HO BCe OHU "BBITEKAIOT M3 IIPUCYIIEro 4eAOBeYeCKOn
AWYHOCTH AOCTOMHCTBA". B COOTBETCTBUM C 3TUM B IIOCAEAYIOIIUX aKTaX
OOH nonuMaHNe AOCTOMHCTBA YEAOBEUECKOM AMYHOCTU KaK OCHOBBHI BCEX
IpaB U CBOOOA TOCTEIIEHHO HAIMIOAHSIAOCH HOPMAaTUBHBLIM COAep>KaHUeM B
NIOpsIAKE COTAACOBAHHS BOAB CYBEPEHHBIX T'OCYAAPCTB IIPUMEHUTEABHO K
OTAEABHBIM, HauOoAee Ba>XHBIM M MPOOAEMHBIM cdepaM OOIeCTBEeHHBIX
oTHOlIeHUY. He TOABKO OBIAM NPUHSATHI CIIEITUAABHO MTOCBSIIeHHBIE OTPak-
AEHUIO AOCTOMHCTBA OT YMaAeHUS AOKYMEHTHI, BKAIOYad AeKAaapalluio o 3a-
LIUTe BCEX AU, OT IBITOK U APYI'HMX JKeCTOKHX, OeCUYeAOBEeUHBIX WAU YHU-
SKAIOIINX AOCTOMHCTBO BHAOB OOpaIlleHUs U HaKa3aHusd oT 9 pekabps 1975 r.,
KoHBeHIIUIO IPOTUB IIBITOK U APYTHUX JKECTOKUX, O€CUYeAOBEeUHBIX UAU YHU-
>KaQIoNUIUX AOCTOUHCTBO BHAOB OOpallleHUsT U HakazaHus oT 10 aekaOps
1984 r. m PakyAbLTaTUBHBIM NIPOTOKOA K Hel oT 18 apekabpsa 2002 r., HO U
BO MHOTUX ApPyTHUX AoKyMeHTax OOH, B TOM u4mCAe KacaroluXcsl 3aKpell-
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A€HU4 NIPaB OTAEABHBIX KaTErOpUU IPa’kAaH (AWM, Oe3 IPpa’kKAAHCTBA), IIPUO-
pUTeTHas upes o0ecledeHnss AOCTOMHCTBA ANYHOCTU OBIAQ KOHKPETU3HUPO-
BaHA IIPUMEHUTEABHO K NPU3HAHUIO, COOAIOACHHMIO W 3alUTe IIPAB U 3a-
KOHHBIX HUHTEPECOB COOTBETCTBYIOIUX AMIL C YI4€TOM OCOOEHHOCTEN UX CO-
IMAABHO-IIPABOBOI'O CTATYyCa.

Tak, Hanpumep, KonBeHIiug o npaBax pebeHka oT 20 HoaOpa 1989 r. oco-
OBIM 00pa3oM OroBApMBAET 3HAUYMMOCTL BOCIUTAHMUS pPebeHKa B AyXe MU-
pa, AOCTOUHCTBQ, TepPIUMOCTH, CBOOOABI, PaBEHCTBA U COAMAAPHOCTHU (IIpe-
amMOyAaa), NOAYEPKUBAET HEOOXOAUMOCTD CO3AAHUS YCAOBUU AAS IIOAHOIEH-
HOW U AOCTOWHOU >KW3HU HENOAHOIIEHHBIX B YMCTBEHHOM HAU (PuU3UUeC-
KOM OTHOIIEHUU AeTei (4. 1 cT. 23), CBA3BIBAET IIOAAEPIKAHUE pekKuMa
IIKOABHOM AWCLMIIAMHBL C METOAAMU, OTPa’KaloIUMU yBa’keHUe YeAroBe-
YeCKOI'0 AOCTOMHCTBA pebeHKa (4. 2 CT. 28), 0043bIBaeT rocypapCTBa-y4acT-
HUKOB oO0OecIleurBaTh HEeAONyIleHHe YHUKAIOIIUX AOCTOUHCTBO peOeHKa
BUAOB OOpallleHHsl MAW HaKa3aHWs, B TOM UYMCAe IIPU AMIIeHuU peOeHKa
cBobGoab! (m. "a" m "c" cT. 37, u. 1 cT. 40), a TaKKe NMPUHUMATL BCe HEOOXO0-
AUMEBIEe MepBI AAS BOCCTAHOBAEHUS U COLIMAABHOM peuHTerpaluu peOGeHKa,
IIOABEPTHYTOTO YHIJKAIOIIUM €r0 AOCTOMHCTBA BuMAAM oOpatneHus (cr. 39).

W3 npusHaHUg paBHOrO0 goCMOUHCMBA AUYHOCMU BBEIBOAUTCSH 3alpeT TeH-
AEPHOM AVCKpUMUHAIUY B KOHBEHIIUN O AUKBUAQIINU BCeX POPM AMCKPU-
MUHAIIUU B OTHOINEHUU >KeHIIUH OT 18 Aekabps 1979 r. A KouBeHIUS O
IMpaBax MHBAAUAOB OT 13 pekabps 2006 r. paccMaTpuBaeT AUCKPUMUHAITUIO
B OTHOIIEHUM AIOOOTO AMIIA IIO IPU3HAKY UHBAAMAHOCTH KaK yIleMAeHUe
AOCTOHMHCTBA W LI€HHOCTH, IPUCYIIHUX YeAOBEYeCKOM AMYHOCTU (IpeamOy-
AQd) W, COOTBETCTBEHHO, CTAaBUT CBOEU IIeABbIO MOOIIpeHNte, 3alluTy U obec-
IledyeHUe IIOAHOTO U PaBHOI'O OCYIIeCTBA€HHS BCEMM WHBAAUAAMU BCeEX
IIpaB YeAOBeKa U OCHOBHBEIX CBOOOA, @ TaK’Ke IIOOLIpeHHe yBasKeHUs IIpu-
CyILIero UM AOCTOMHCTBA (CT. 1).

Oco6ast poAb OTBOAUTCS AOCTOMHCTBY B paMmKax Ilpuniunos OOH B oTHO-
MIEHUM TOXKUABIX AIOAEM (IPUHSTHI pe3oAtoriredt ['eHeparbHOM Accambaen
OOH 16 aexabOpst 1991 r.), cOTAGCHO KOTOPBIM TTOXKHUABIE AIOAW AOAKHBI
UMeTh BO3MOJKHOCTDH IIOAB30BAThCS ITpaBaMU YeAOBeKa U OCHOBHBIMU CBO-
00paMM, HAXOAACH B AIOOOM YUpEesKAEHMU, 00eCIeumBalollleM KPOB, YXOA
UAM AeueHHe, BKAIOYasl IOAHOEe YBa’KeHHe MX AOCTOUHCTBAE, YOeKAeHUH,
HY’KA ¥ AUYHOM >KM3HM, a Tak’Ke IIpaBa IPUHUMATH PelleHUs B OTHOIIIe-
HUM yXOAa 3a HUMHU M KadyecTBa UX KU3HU (1. 16), BeCTU AOCTOMHEIN U Oe-
30TIaCHBIN 00pa3 >KU3HU U He IOABEPraThbCs 3KCIAyaTalluu U (PU3NYECKOo-
MY HUAM ICUXOAOTHMYECKOMY HacuAuio (m. 17).

CoraacHo [MpuHIUIIAM 3aIIUTH ICUXUYECKA OOABHBIX AUIl U YAYUIIEHUS
NICUXUATPUYECKON IIOMOIIY (IPUHATHL pe3oAronuelt ['eneparbHOM AccaMO-
aer OOH 17 pekabpsa 1991 r.), Ko BceM AUIlaM, KOTOPBIE CTPAAAIOT IICUXU-
YeCKUM 3a00AeBaHUEM MAM CUUTAIOTCS TAKOBBIMU, CAEAYET OTHOCHUTHCS I'y-
MQaHHO U C YBa)KeHHEM K HEOThbeMAEMOMY AOCTOMHCTBY YeAOBEUECKON AUY-
HOCTH, BCe TaKHe AHuIla UMeIOT IIPaBO Ha 3allUTy OT oOpallleHus, YHUKao-



1IIero 4eAOBeYeCKOoe AOCTOMHCTBO (m. 2 um 3 mpuHnumna 1). Bce 3akaroueH-
HBle, B COOTBeTCTBUM C OCHOBHBIMHM IPUHIIUIIAMU OOpAlleHUs C 3aKAIO-
YeHHBIMU (IPpUHATHL pe3oatonuent 'eneparbaoln Accambaen OOH ot 14 ae-
Kabpa 1990 r.), TOAB3YIOTCS YBa’)KUTEABHBIM OTHOIIIEHUEM BBUAY IPUCYIIE-
rO0 UM AOCTOMHCTBA M MX 3HAQUYUMOCTH KaK Aropen (m. 1).

[Tpu 3TOM CAeAyeT YUUTHIBATD, UTO KOHIENINS AOCTOUMHCTBA AMYHOCTY, I10-
Ay4uBIIasg cBoe oTpakeHue B akrax OOH, MCXOAUT M3 IpU3HAHUSA TOTO,
YTO yTBEp’KA€HHe IIPUHIIUIIOB YeAOBEUEeCKOTO AOCTOUHCTBA, CIIPaBEAAU-
BOCTHM U paBeHCTBa 00pa3yeT He TOABKO WHAWBUAYAABHYIO OTBETCTBEH-
HOCTb T'OCYA@PCTB-UAEHOB Ilepep COOCTBEHHBIMHM OOIleCTBaAMM, HO U HX
KOAAEKTUBHYIO OTBETCTBEHHOCTD, CBSA3aHHYIO C OOeclleueHHeM 3TUX IIPUH-
IUIIOB Ha TAOOAABHOM ypOBHe (I. 2 Aekaapanuu Teicaderetus OOH ot 8
ceHTa0psa 2000 r.). DTO HIpPEAIOAATaeT, B YACTHOCTH, NPUHATHE YCUAUN K
UCKOPEHEHNIO YHUJKAIOIIEN YeAOBEeUeCKOEe AOCTOMHCTBO KpalHeW HUILETHI
(m. 11 Aeknrapanum), 3alUTy Hamboaee YI3BUMBIX (1. 26 Aekaapanuu).

CoOOTBEeTCTBYIOILIME ITOAXOABL IIOAYYAIOT CBOE OTpa’keHUe U aKTHBHOEe pas-
BUTHUE B €BPOIENCKOM IIPaBOBOM IIPOCTPAHCTBE. YBa’kKeHHe YeAOBeUeCKOo-
TO AOCTOMHCTBA - OAHA M3 0A30BBLIX IIeHHOCTEM, Ha KOTOPHLIX OocHOBaH EB-
pomnetickui Coro3 (cT. 2 AoroBopa o EBpomneiickoMm Corose oT 7 dpeBpars
1992 r., ¢ uaM. u pom. oT 13 pAekabpsa 2007 r.), B CBI3K C 4eM OpHU3HaHUEe
HENIPUKOCHOBEHHOCTH UYeAOBEYEeCKOI'0 AOCTOMHCTBA, O0S3aHHOCTE €T0 yBa-
SKEHMS W 3alUTHl BHICTYNAeT PYKOBOAAIIUM IIPUHIIUIIOM, 3aKpPelIAeHHBIM
B Xaptum EBpomnetickoro Coro3a 00 OCHOBHBIX ITpaBax OT 12 pAekabpst 2007
. (pasa. I). OToi 1ean cay’kaT Tak’kKe, B 4aCTHOCTH, EBpomnelicKasg KOHBEH-
IUg [0 NPeAyIPEeXAEHUIO NBITOK M 0eCueArOBEeUYHOI'0 HAU YHHJKAIOIEero
AOCTOMHCTBO OOpallleH!sT AW HaKalzaHUsA oT 26 HosOpsa 1987 r., EBpormetic-
Kas KOHBEHIUS O Me>XKAYHAPOAHON AeMCTBUTEABHOCTU CYA€OHBIX pellleHUuMN
IO YTOAOBHEIM AeAaaM oT 28 mas 1970 r. (npeambyaa), EBpomeiickasg KOH-
BEHIIVS O HEIIPUMEHMMOCTU CPOKa AABHOCTHU K IIPECTYIIA€HUSIM IIPOTUB Ye-
AOBEYeCTBa W BOEHHEBIM IIPECTYIIAeHUAM OT 25 gHBapsg 1974 r. (mpeaMOyaa),
EBporerlickasg KOHBEHIIUS O TPAHCIPAHUYHOM TeAeBUAeHUHU OoT 5 Mas 1989
I. (mpeamOyaaq, 4. 1 cT. 7), EBponelickass KOHBEHISI O COBMECTHOM KHHO-
TIPOU3BOACTBE OT 2 OKTsI0ps 1992 r. (u. 3 cT. 5), EBpomeiickasa coliuarbHas
xapTus (mepecmoTpeHHas) oT 3 Masg 1996 r. (m. 4 u 26 4. II, . 1 cT. 4, cT.
23, cT. 26 4. II), XapTus eBponenckou 6e3omacHocTu (. 21 u 22).

Bo-BTOpBIX, HAOHAABHOE KOHCTUTYIHOHHO-IIPABOBOE M3MepeHue A0C-
TOMHCTBA YeAoBeKa. Ha ypoBHe HaIlMOHAABHOTO KOHCTUTYIIMOHHOTO IIpa-
Ba 3aKpemnAeHVe WAEeU YBa>kKeHUS W OXPaHbl AOCTOMHCTBA YEAOBEUYECKOU
AWYHOCTH XapaKTepu3yeTcs pa3zHooOpasreM MCIOAB3YEMBIX MTOAXOAOB, KO-
TOpble Pa3AMYAOTCS, B YaCTHOCTH, IO IPUAABAEMOMY AOCTOWHCTBY AWY-
HOCTM KOHCTHUTYIIMOHHOMY CTaTyCy, 0O0BEMY, COAEPKATeALHOMY HAaIlOAHEe-
HUTO, B3aUMOCBSI35IM C UHBIMU KOHCTUTYIIMOHHBIMUA WHCTUTYyTaMHU, BKAIOUYAS
mmpaBa ¥ CBOOOAKI YeAOBEKA U TpakpaHUHA, MyOAMYHYIO BAACTh U T.1I. B He-
KOTOPHIX CTpaHax, HampuMmep, Bo Dpanmum, popmMyra AOCTOWHCTBA AWY-
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HOCTH BOOOIIe He UMeeT HelIOCPEACTBEHHO-TEKCTOBOTO YPEIyAUPOBAHUS B
OcHOBHOM 3akoHe. B TO >Ke BpeMsI CXOAHOE KOHCTUTYIIMOHHOE 3aKpeIne-
HUe AOCTOMHCTBA AMYHOCTHA B Pa3HBIX CTPaHaX BOBCE HE O3HavaeT 0OII-
HOCTb BUAEHUA KOHCTI/ITYL[I/IOHHOI\/II KOHIIEIIINM AOCTOMHCTBA.

OpHY M3 HaubOOAee KOHIEHTPUPOBAHHBIX U €MKUX (POPMYAUPOBOK MOJKHO
oOHapyxutbk B Koncmumyyuu @OPI, KoTOpas OOBSABASIET AOCTOMHCTBO 4e-
AOBEKA HENPUKOCHOBEHHEBIM, a YBa&)KE€HUE U 3alIUTy €ro - 00sI3aHHOCTHIO
BCSIKOW IOCYAQPCTBEHHOM BAACTH (4. 1 cT. 1). AOCTOMHCTBO AMYHOCTH 3AECh
- ICXOAHO€ OCHOBaHHE BCEro KOHCTUTYLHMOHHOIO CTPOs, KOTOpPOe IIOAAEP-
SKMBAETCS COBMECTHBIMU YCUAUSIMU BCEX YPOBHEMN U CYOBEKTOB ITYyOAMYHOU
BAQCTH.

BMmecTe c TeM HallMOHAABbHBIE TPAAUIIUU M KOHKPETHO-UCTOPUUECKUN KOH-
TEKCT MOI'YT IIPEAOIIPEAEAdThH CYyIleCTBeHHBIe OCOOEHHOCTH KOHCTUTYIIU-
OHHOTO O(POPMAEHUS KaTeropuu AOCTOUHCTBA UeAOBeKa. AOCTaTOYHO CAEp-
SKaHHBIM TOAXOA K 3aKPENAEHUI0 AOCTOMHCTBA AMUYHOCTU XapakKTepeH AAS
OcHOBHBIX 3aKOHOB TaKUX CTpaH, KakK Kwurait, [lakucran, fAmnonusd. Tak,
Koncmumyuus Kumas orpaHUYMBaeTCs 3aKpellAeHHeM ANYHOT'O AOCTOWH-
CTBa B AyXe HAeU HelIpUKOCHOBEHHOCTU AUYHOCTH, OOBIBALISI HEIIPUKOCHO-
BEHHBIMU YeCTh U AOCTOMHCTBO TPa>XAQH U BBOAS 3alpeT KakKuM Obl TO HU
OBIAO CIIOCOOOM TIOABEpPTaTh TPa*kAaH OCKOPOAEHUSM, KAEBETE, AOKHBIM
oOBHUHeHUAM U TpaBae (cT. 38). B Korctutynum Hcaamckoil Pecnybauku
INaxucmaHn AOCTOMHCTBO AWYHOCTH YCTaHaBAWBAETCSI B €AMHCTBE C HeIpU-
KOCHOBEHHOCTBIO JKUAUINA U, COOTBETCTBEHHO, OHU OOBABASIOTCS HEPYIIN-
MBIMM B paMKax 3akKoHa (4. 1 cT. 14). KoHcTUTYyuu SInOHUM C y4eToM Ha-
IMOHAABHON CIeNU(MUKNU OTBOAUT PElIAoLIyI0 POAb NPHUHLUUIY AMYHOTO
DOCTOMHCTBA U PaBEHCTBAa MOAOB IIPUMEHUTEABHO K COCTaBAECHUIO 3aKOHOB
B OTHOIIEHUU BBIOOpA CYNpyra, UMYILIeCTBEHHBIX IIPaB CYIIPYIOB, HACAEA-
CTBa, BEIOOpA MecTa JKUTEAbCTBE, Pa3BoAa U APYTHX BOIIPOCOB, CBA3aHHBIX
c OpakoM u ceMbel (CT. 24).

TpapUIIMOHHO HMINPOKOEe OTpa’keHNe B KOHCTUTYIMOHHBIX TEKCTaX IIOAyYa-
IOT KOHKPETHO-AWYHOCTHBIE, OTHOCSIINECS K UHAUBHUAYAABHOM aBTOHOMUU
XapaKTepPUCTUKU AOCTOMHCTBA AWYHOCTH, CBSI3aHHBIE C HEAOIYCTUMOCTBLIO
BMelllaTeAbCTBA B cepy YaCTHOM >KM3HM, IIPUMEHEHUs NBLITOK, HaCHUAUL,
APYTOTO >KeCTOKOTO UAU YHUIKAIOIEeTro AOCTOMHCTBO YeAOBeKa oOpallleHus,
YTO MO>KHO CUHUTATh OOIIMM MeCTOM 3apyOe>KHOI'0 KOHCTUTYIIMOHHOTO IIpa-
Ba (Hampumep, cT. 20, 22, 29, 33 Koucruryuun Kwipreidckoil Pecnybauky,
cT. 54, 57 Koucturynuun PecniyOauku Maabpussel, 0. 13,17 cT. 16, m. 2 4. 1
ct. 17 Koncturynuu MouHroabckolt Hapoapnoist PecyOaukny, crt. 18, 21, 34
Koucturynuuu Pecniyoanku CaroBeHUH, CT. 5, 42 KoHcTuTyuu PecnyOAuKu
Tapsxkukuctad, cT. 23, 30 Koncrurynuu TyHuckoy PecnyOauku, ct. 26, 27
48 KoHcTUTyuu Y30eKUCTaH U ApP.).

OAH&KO 3da49aCTyIO TAaKUM IIOAOKEHUAM COIIYTCTBYIOT MHbI€ MOMEHTHI, Ka-
caromuecd IIpe’XApAe BCero BOCIIPpUATHUA AOCTOMHCTBA AMYHOCTH KaAdK HeKOM
OCHOBEI AN CO3AAHUA YCAOBI/II‘/'I AOCTVMJKEHHS YEeAOBEKOM OITpeAeAeHHOI'o



COIIMAaABLHOT'O CTaTyCca U BO3MOJKHOCTEN BEAEHUS MM IPHEMAEMOTO IIO Ka-
JecTBy oOpasa >kusHu. K npumepy, Koncmumyyusa Mcnaruu, mpu3HaBag
AOCTOMHCTBO AWYHOCTH U HEIIPUKOCHOBEHHOCTL €ro IIPaB OCHOBOM IIOAU-
THUYECKOTO CTPOS M 00mecTBeHHOro Mupa (4. 1 cT. 10), cBA3BIBAET rocypap-
CTBO HEOOXOAMMOCTBIO CIIOCOOCTBOBATH PA3BUTHUIO KYABTYPBI B 3KOHOMU-
KM B [IeAdX o0ecliedeHUus BCEM AOCTOMHOTO KadecCTBa KU3HU (IpeaMOyaa),
3aKpelAsieT IpaBoO BCeX MCIAHIEB Ha AOCTOMHOE, OAATOYCTPOEHHOE JKUABE
(ct. 47). B Koncmumyuyuu Kbsipreisckoti Pecnybauku co3paHue YCAOBUU
SKU3HU U CBOOOAHOE pa3BUTHE AUYHOCTH, COACMCTBUE 3@HSITOCTU pPacCcMart-
pHUBaeTcsi B KaueCTBe I[eA€BOI'0 OPMEHTHpPa r'OCYyAapPCTBEHHOM AeSATEeABHOC-
TH, KOTOPHIY IpeAlioraraeT, 4To KeIproidckas PecniyOanKa B 3THUX I[EASIX
pa3pabaTeIBaeT CollmaAbHBIe NporpaMmel (4. 1 cT. 9). Koncmumyyua Pec-
nybauku Mugus, Ipu3BaHHAS yTBEPAUTH AASL BCeX I'Pa’kKAQH COAPY’KECTBO,
rapaHTUpYyIolllee U 3allfUIIalollee YeCcTh U AOCTOMHCTBO Ka’KAOTO MHAMBH-
Ad W €A\MHCTBO U [EAOCTHOCTh Hanum (mpeaMOyABI), OTHOCUT K IPUHIIUIIAM
TIOAUTHUKYU, KOTOPEIM AOAKHO CAEAOBATH I'OCYAQPCTBO, B YaCTHOCTH, obec-
IIedeHurue Toro, YTOORI AeTU MMeA BO3MOXHOCTBb PA3BUBATLECA B HeOGXOAI/I-
MBIX AASL UX 3AOPOBBSI YCAOBUSIX, 00ECIEeUMBAIOININX CBOOOAY U AOCTOUH-
CTBO, & AETCTBO M IOHOCTH IIOAB30BAaANCH 3alJUTON OT 3KCIAyaTallud M MO-
ParBHOU UM MaTepuaAbHOU 3abpormenHoctu (m. "f" cr. 3 9), a Takke ycTa-
HaBAMBaeT O0SI3aHHOCTH KaXAOI'O TPa’XAAHWHA OTKAa3aThbCsl OT IPaKTUKU
HapYIIEHUsT AOCTOMHCTBA >XeHIIWH (1. "e" cT. 51A). B Konctutynmu Pec-
nyoAuku Kopes, MOCKOABKY BCEM Tpa’kpaHaM O0eCIleumBaeTCsd YeAOBedec-
KOe AOCTOMHCTBO U IIPAaBO Ha CTpPeMAEHMe K cuacThio (cT. 10), mpepycMOT-
PEeHO oIpeAeAeHUe 3aKOHOM CTAaHAAPTOB YCAOBHUM TPYAQ, YTOOBI TapaHTH-
pPOBaTh AOCTOUMHCTBO YeAOBeKa (4. 3 CcT. 32), 3aKpenAeHO IPaBo rpakAaH Ha
DOCTOMHYIO YeAOBeKa XM3HBb (4. 1 cT. 34), IpepAyCMOTPEHO B Ka4eCTBe OC-
HOBaHUS Opaka U CeMbU yBa’KeHHe AOCTOMHCTBA YEeAOBeKa U PaBEHCTBO
IIOAOB, @ TaK)Xe 00513aHHOCTh I'OCYAAPCTBa AeAaTh BCE BO3MOJKHOE AAS AOC-
TU>KeHus storo (4. 1 crt. 36).

Koncmumyuus beabruu, ymManrduBasg O AOCTOMHCTBE AWYHOCTU B acIleKTe
HEIIPUKOCHOBEHHOCTH, OAHOBPEMEHHO YCTaHaBAMBAET IIPaBO Ka’KAOTO
"BECTU JKU3Hb, COOTBETCTBYIOIIYIO UEAOBEUYECKOMY AOCTOMHCTBY' M IIpe-
AyCMaTpUBaeT C 3TON LieAbI0 HeOOXOAUMOCTH 3aKOHOAAQTEABHOI'O rapaHTU-
POBaHMUSA C YY4ETOM COOTBETCTBYIOIINX O0S3aTEeABCTB 3KOHOMMHYECKUX, CO-
LIIMaABHBIX M KYABTYPHBEIX IIpaB U OIIpeAeA€HHe YCAOBUM KX OCYIIeCTBAe-
HUS, U B YaCTHOCTH, 3TO KacaeTcsd IIpaBa Ha TPyA, Ha COIMAABHOE CTPaxo-
BaHUe, OXpaHy 3A0POBbS, COLHAABLHYIO, MEAUIWHCKYIO KU IOPUANYECKYIO
IIOMOIIlb, Ha AOCTOMHOe >KUAMIIE, Ha 3A0POBYIO OKPY KAIOLIYIO CPeAy, Ha
KYABTYPHOE M COIJMAABHOE IIpolBeTaHue (cT. 23).

SpKO BBIpa’KEeHHBIMUM COIIMAAbHBIE acleKThl KaTerOpHUM AOCTOUHCTBA AWU-
HOCTU 4BASIIOTCS WM B cucrteMe Koncmumyuyuu HmaabaHckol Pecnybauku,
KOTOpas 3aKpernAsgeT OAMHaKOBOe O6IlleCTBEHHOe AOCTOMHCTBO BCEX I'pak-
AaH (cT. 3), IpPaBO CIOCOOHBIX U AOCTOMHBIX YUEHUKOB, Ad’Ke eCAU OHU AU-
LIIeHBbI CPEACTB, Ha IIepeXO0A Ha BEBICIINE CTyIleHH oOy4deHUs (CT. 34), mpasBo
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TPYASIIErocss Ha BO3HArpakpeHUe, COOTBETCTBYIOIee KOAWYECTBY M Ka-
YeCTBY €T0 TPyAd U AOCTATOUYHOE BO BCSIKOM CAyYae AASL OOecIledeHUsl eMy
U €ro CceMbe CBOOOAHOTO M AOCTOMHOIO CYIIeCTBOBaHUA (CT. 30), HepOIyC-
TUMOCTB OCYIECTBA€HMS YAaCTHOM XO3AWCTBEHHOW WHUIIMATUBHEL B IIPOTH-
BOpeYnU C OOIIECTBEHHOU IIOAB30M HMAM 00pa3oM, IPUUYUHAIONINM yIepO
0e30IacHOCTH, CBOOOAE AU YEeAOBEUECKOMY AOCTOMHCTBY (CT. 41).

B Koncmumyuuu Pecnybiruku ApmeHRusi KaTeropusi AOCTOMHCTBA AUYHOCTH
PacKphblBaeTcs B IATHYAEHHOM BHAEe depe3 TaKue ee XapaKTepHUCTUKHU, KakK:
1) BBICIIAA IIEHHOCTH (CT. 3); 2) HEeOThbeMAEMasl OCHOBA IIpaB U CBOOOA ue-
AOBEKQ, NopAeXKalllasl YBa’KeHUIO U OXpaHe CO CTOPOHBI I'OCyAapcTBa (CT.
14); 3) TpeboBaHUEe aOCOAIOTHOIO 3allpeTa KeCTOKOI'0 UAU YHU3UTEABHOI'O
obpameHusa (cT. 17); 4) 0093aHHOCTH Ka’*XAOTO yBa’*kaTb AOCTOMHCTBO APY-
rux (cT. 47); 5) OCHOBHAA 3apa4ya roCcyAapCTBa B 9KOHOMHUYECKOM, COIJUAAb-
HOM, KYABTYPHOU cdepax, CB43aHHad ¢ obecnedeHUEM AOCTOMHOIO >KU3-
HEHHOT'O YPOBHS IIOJKUABIX AIOAeH (. 12 cT. 48).

BMecTe ¢ TeM B KOHCTHUTYILIMOHHBIX aKTaX OTAEABHBIX 3apyOe>KHBIX I'OCY-
DAPCTB MOJKHO BCTPETUTH BIIOAHE OIIpEeAeAeHHbIe XapaKmepucmuKu goc-
MOUHCMBA KAK NYOAUYHO-BAGCIMHOU NOAUMUKO-NPABOBOU yeHHocmu. Ha-
npuMep, Koncmumyuyus PecnybAuku Y3b6ekucmaH pacCMaTpUBAET AOCTOU-
HCTBO U APyIr'ue HeOoThbeMAeMble IIpaBa B KauecTBe 0a3UCHOMN OCHOBEI pec-
IyOAMKAHCKOM AeMOKpaTuu (CcT. 13) 1 ycTaHaBAWBaeT aOCOAIOTHBIN 3alIpeT
Ha ylleMAeHUe IIpaB, CBOOOA M AOCTOMHCTBA AUIL, COCTABASIOIINX OIIIO3M-
IIMOHHOE MEHBIIMHCTBO B ITOAUTUYECKUX MapPTUSX, OOIIeCTBEHHBIX 00he-
AVHEHUSIX, MaCCOBBIX ABUJKEHUSX, a TAK)Ke B IIPEACTaBUTEABHBIX OpraHax
BAacTu (cT. 34). B coorBercTBUu C 1. "d" cT. 67 Koncmumyuyuu Pecny6bau-
Ku MaarbguBbl KakKABIA TPA’KAQHUH O0g3aH COAEUCTBOBATH YKPEIAEHUIO
CyBEpeHHUTeTa, €AMHCTBa, 0e30IaCHOCTH, TePPUTOPUAABHOMN IIEeAOCTHOCTH
n poctomHcTBa Maabpus. CoraacHo xe Koncrurynum Pecniybanku Beaa-
PYCh OCKOpOAeHUEe HAaIlMOHAABHOI'O AOCTOMHCTBA IIPECAEAYETCS 10 3aKOHY
(cT. 50).

B psae cayuaeB myOAMYHO-TIOAUTUYECKHE XapPaKTEPUCTUKU AOCTOMHCTBA
AMYHOCTHU TIOAYYAIOT CBOE KOHCTUTYIIMOHHOE 3aKpelAeHHe MPUMEHUTEADb-
HO K cHeInu@UUYeCcKUM CTAaTyCHBIM XapaKTepPHUCTHUKaM OTAEABHBIX BBICIIUX
DOMKHOCTHBIX AUIT TOCYAApPCTBa. Tak, Koncmumyuus Pecnyoauku beaapych
B CUCTEMY AOCTATOUYHOTO Pa3BEPHYTOIO PEryAUPOBAHUSA PA3AMUYHBIX aclek-
TOB AOCTOMHCTBA (CT. 2, 21, 25, 28, 34, 41, 42, 53, 60) BKAIOUAaeT B TOM YUC-
Ae TIOAOJKeHUMd 00 oXpaHe 3aKOHOM UeCTH M AOCTOMHCTBA [Ipe3naeHTa (CT.
79). AHarOTHUHBIE TIOAOJKEHUI copeprkaTcd U B Koncmumyyuu TypkmeHuc-
maHa (cT. 56), KoTopas HapgAy C 3TUM IpPeAyCMaTPUBaeT TOCYAAPCTBEHHOE
rapaHTHUpoOBaHue 3allUThl Y4eCTU U AOCTOMHCTBA Ka’kKAOTO AelryTaTa Meaik-
Anca (cT. 67). C Apyro¥ CTOPOHEI, UMEIOT MeCTO CAy4Yau HepCoHumKaumum
CyOBEeKTa, OTBETCTBEHHOTO 3a obOeclieueHHe AOCTOMHCTBA AWYHOCTY; TakK,
Koncmumyuus Pecnybauku TagKukucmaH BKAIOYaeT IOAOJKeHHe 06 obec-
IeYeHUM NpaB, CBOOOA, YeCTU U AOCTOMHCTBA TPaXpaH B TEKCT KASITBBI



Ilpe3upeHTa PecniyOAuKY, NPUHUMAEeMOU Iepep BCTYNAEHUEM B AOAK-
HOCTB (cT. 67).

CoOTBeTCTBYIOLIMEe HAallMOHAABHBIE OCOOEHHOCTM 3aKpelAeHUs KOHCTUTY-
IIMOHHOTO CTaTyca AOCTOMHCTBA YeAOBeKa BAMSIIOT, €CTeCTBEHHO, U Ha HOP-
MATUBHBIN ITIOTEHIIMAA AQHHOM KaTeropuu. UTo >Ke KacaeTcs OOIINX OAXO-
AOB, XapaKTepHBLIX B 3TOM YacTU AASL COBPEMEHHEBIX HAIllMOHAABHO-TOCYAQD-
CTBEHHEIX IIPABOBBIX CHCTEM, TO BaXHO OOpaTUThL BHUMaHUeE, B YaCTHOC-
TH, Ha caMHd (HOPMBI KOHCTUTYIIMOHHOI'O U3MepPEeHUsI AOCTOMHCTBA YeAOBe-
Ka. JT0: A) nIpsIMOe TEKCTyaAbHOE€ 3aKpeIAeHHe B HOpPMaxX UM MHCTUTYyTaxX
Koucrurynum kak OCHOBHOM 3akKOHE TOCyAApPCTBa; b) MMIAMIIMTHO BEIpa-
JKeHHble IIeHHOCTHBIe Hauana AOCTOMHCTBA YeAOBeKa B IIPUHIMIIAX, OCHO-
Bax, T.e. B caMoM Ayxe, a He bykse Koucrturynunu. Ayx Koncrurynuu - Oy-
AET OTMeYeHO IIOIYyTHO - UMeeT, BO3MOJKHO, OOAblllee 3HaUeHUe AAT HOp-
MaTUBHOTI'O YTBEP>KAEHUS AOCTOMHCTBA YeAOBeKa B KaueCTBe OCHOBOIIOAA-
rarolleyl KOHCTUTYIIMOHHOM IIEHHOCTH, 4eM caM o cebe TekcT OCHOBHOI'O
3aKoHa. B 3TOM HaxXOAUT CBOe OTpa’kKeHHe TOT PAKT, YTO He TOABKO KOHK-
peTHBIe CTaThby, HO U caMa IIo ceOe KoHCTUTYIWS, ee CKPBITEIE, HE OUEBUA-
Hble XapaKTepPUCTUKU KaK COIIMAAbHO-IIPABOBOI'O SIBAEHUS, BOCIIPHHUMAae-
MO0 KaK eAMHOe HOPMAaTHUBHO-IIPABOBOE IleAOe (HAuMHAsA C IpeaMOyYABI),
UMEIOT aKCHUOAOIMYeCKOe 3HaueHNe.

AxrcuonroTHYecKHe HIOAHCHI AQHHOTO SBAEHMS OBIAM TOAMEUYeHBI AABHO,
Tak, Hanpumep, ['.I'. ApyTIOHSH OTMeTHA, YTO B KHUIe, M3AAQHHOU ellle B
1837 r., KOHCTUTYIUSI XapaKTepHU3yeTcs KaK "TIpeAeAbHO 3HaUMMEble pellle-
uuga u [Iposupenune boskie™. OueBUAHO, UTO B 3TOM CAydae pedyb UAET He
TOABKO O HEKOM BBICIIIEM "pelleHuU" KOHCTUTYUPYIOIero 3HaueHHs, HO B
OCHOBE TaKOTO PeIeHWs AeKUT "AaHHasl CBBIIIE IIEHHOCTHasl CUCTEMaA,
Briciiiee IpOoBUAEHHUE (BLIAGAEHO aBTOpoM)™ . B a3TOM mIposiBAsIETCS TO 0OC-
TOSTEABCTBO, YTO (POPMAaABHO-IOPHAUYECKUE CBONCTBA KOHCTUTYIIUU U ee
OTAEABHBIX ITIOAOJKEHUU TEeCHO CBSI3aHBI C HPABCTBEHHO-3TUYECKUMU, KYAb-
TYPOAOTHYECKUMH I[eHHOCTHBIMU HadaAaMH, [IOAYUYAIOIUMU IOPUAUYECKOe
BBIpa’KeHNe B KOHCTUTYIIMOHHBIX TPeOOBAHUSAX OTHOCUTEABHO CBOOOAEI, pa-
BEHCT-BQ, BEPHI B CIIPAaBEAAUBOCTH, AOCTOMHCTBA UeAOoBeKa. TeM Ooaee 3TO
KacaeTcsd KaTeropuu AOCTOMHCTBA UeAOBEKa, KOTOpas TeHeTUUYeCKU MMeeT
HPaBCTBEHHO-3TUUYECKOE ITPOUCXOKRAEHUE".

Ho kTo, KakmM 0Opa3oM MOXKeT (M B COCTOSTHWHU) BBHIIBAATH Ayx KomHcTH-

2 Cm.: Apymionsn I TapaHTHM DPEAAM3AIMM OCHOBOTIOAATAIOITMX KOHCTHUTYIIMOHHEIX IleHHOCTeH Ha
YPOBHE TOCYAQPCTBEHHOM IIOAUTHKY U B O0IIEeCTBEHHOU IIpakTuke // KOHCTUTYIIMOHHOE IIPaBOCyAHe
B HOBOM TLICSIUeAeTUH. MesKAyHapOAHBIM arbMaHax. Epesan. 2008. - C. 28.

* Apymionan I'. KOHCTHTYIMSI ¥ KOHCTUTYIIHOHAAU3M B KOHTEKCTEe KOHCTHTYI[HOHHON KYABTYPhI HOBO-
ro ThIcsTueAeTHs // KoHcTUTyIIMOHHOE TpaBocyare. Bectouk KoH(pepeHny opraHoB KOHCTUTYIIMOH-
HOTO KOHTPOASI CTpaH HOBOM AeMoKpaTuu. Brinyck 2 (60). Epesan. 2013. - C.8.

* He cayuaiino Ha X BceMMpPHOM pyccKoM HapopHOM coGope 6 anpeas 2006 T. GBira TIpuUHATa AeKAa-
pamys o IpaBax M AOCTOMHCTBE YeAOBeKa. B Hel cIipaBepAAMBO OTMedaeTcs TAyOMHHasl CBS3b IIPaB
YeAOBeKa C AOCTOMHCTBOM M HPABCTBEHHOCTHIO. "Be3HpaBCTBEHHOTO AOCTOMHCTBA He OBIBaeT",- OTMe-
yaeTcsl B AeKrapallud O IIpaBaX U AOCTOMHCTBe deroBeKa X Bcemupnoro Pycckoro Hapoanoro Co-
O6opa// TlpaBocraBue u mup. 7 anpeas 2006 T.
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TYIIMHY, KaK ¥ I[eHHOCTHBIN AyX KOHCTUTYIIMOHHOM KaTEeTOPUU AOCTOMHCTBA
yeAoBeKa? 3AeCh Ba’KHO YUUTHIBATBH eIlle OAVH YPOBEHb U3MEepeHUs IIeH-
HOCTHBIX Hadan KaTeTOPUU AOCTOMHCTBA YEeAOBEKa.

UM saBAseTcs, B-TPeThbUX, KOHCTUTYIIMOHHO-CyAeOHOe HM3MepeHHe HopMa-
THUBHO-IIEHHOCTHBIX HayaA KOHCTUTYIHMOHHOTO CTaTryca AOCTOMHCTBa 4Ye-
AoBeKa. Ba’kHO IIpu 3TOM YUUTHIBATH, YTO YeAOBeUeCKOe AOCTOUHCTBO KakK
KOHCTUTYLIMOHHAs ILI€HHOCThH BBICTYIAeT B IIPaKTUKe KOHCTUTYILIMOHHOTO
IIPABOCYAUSI B ABYEAUHBIX XapaKTepPUCTHUKaX KaK: a) KpUTepHil HOPMOKO-
HTPOABHOW AESATEABHOCTH OpraHa KOHCTUTYLMOHHOTO KOHTPOAS M 0O) pe-
3YyABTAT TAKOU AEATEABHOCTH (IO KpaWHEU Mepe, B OIIPEAEACHHOU Mepe),
uMes1 B BUAY, UTO OpraH KOHCTUTYIIJMOHHOI'O KOHTPOASL BBICTYIIAE€T B 3TOM
CAydae, CBOEro POAQ, 'eHepaTOpPOM HOBEIX, AOIOAHUTEABHBIX HOPMAaTHB-
HBIX SA€MEHTOB KaTeropuu AOCTOMHCTBA deAOBeKa. be3 yueTa IIpaBOBEHIX
no3unui, B 4yacTHOCTH KC PO - Kak KBUHTECCEHIIUU ITeHHOCTHBIX Hadai
€ro pelleHUlN - HeBO3MOYKHO B IIOAHOM 0O0BeMe IIPEeACTaBUTH KOHCTUTYIIM-
OHHBIM CTaTyC AOCTOHMHCTBA YeAOBeKa.

He ToabkoO 3dllliTa, OXpPadaH4, HO MW HOPMATHBHO-IIPABOBOE€ HAIIOAHEHUE,
obecIrieueHue AVHAMU3Ma KOHCTUTYIIMOHHOI'O CTAaTyCa AOCTOUHCTBA YEAO-
BeKa B COOTBeTCTBUU C HUCTOPUYECKUMU, COLMOKYALBTYPHBIMU 0COOeHHOC-
TsIMU T'OCYAAPCTBEHHO-IIPABOBLBIX CHUCTEM - HeCOMHeHHAas 3aCAyra HAllUo-
HAABHOTO KOHCTUTYIHMOHHOTI'O IIPABOCYAHNSI COBPEMEeHHBIX AeMOKpaTHudec-
KUX I'OCYAQpPCTB. an/I 3TOM TI'AdBHAsA TEHAEHIIMA TAKOI'O PAa3BUTHUA (HOAY‘I&-
IoIIlasi IIOATBepXXAeHVe WM Ha 3dKOHOAATEABHOM, KOHCTUTYIHMOHHO-IIPABO-
BOM ypOBHe) CBSI3daHQ, KAK IIPEACTABASIETCs, C gBUXEHUEM OIN HEramuBHO-
I'O KOHCIMuUmyuyuOHHOI'0O cmamyca gocmouHCmBaA 4YeAOBE€KAd B CINOPOHY ycu-
AEHUs NO3UMUBHbBIX HAUAA B 3moli YHUBepCClAbHOﬁ HEHHOCHZHOlj Kameropuu.

2T0 HAaXOAHUT CBO€ IIOATBEPKAEHHE B CACAYIOIMINX OCHOBHBIX HCTOpHUYEC-
KX 3TallaX (bOpMPIpOBaHI/IH 1 Pa3BUTHUA KOHCTUTYLIHMOHHOI'O CTATyCa AOC-
TOMHCTBA YEeAOBEKa.

Bo-nepBblx, KOHCMUMYUpOBAHUE UHCMUMYymMd GOCMOUHCMBA YEAOBEKA KAK
BbIpAKEHUe HeNPUKOCHOBEHHOCMU, HegonycmumMocmu BMeWameAbCMBA CO
CTOPOHBI KOTO OBI TO HU OBIAO, BKAIOYAS TOCYAQPCTBO, B UHJUBUGYAALHYIO
aBmoHoMulo AuuHocmu. Ha pAaHHOM, Ha4aAbHOM, 3Talle HOPMAaTHBHOE CO-
Aep>KaHre AOCTOMHCTBA YEAOBEKa OIPEAEASIETCSI, B CBOEH OCHOBE, uepes
3ampeTHl, T.e. HeTaTUBHOE O0S3bIBaHWE MYOAUYHBIX M YACTHBIX CYOBEKTOB.
B 3TOM acmekTe TAaBHOe HazHayeHME KOHCTUTYIIMOHHOTO CTATyca AOCTO-
WHCTBA YEAOBEKa - OTpaHMYeHUe MyOAWYHOM BAACTH.

Bo-Bmopblx, ynuBepcaru3ayus KOHUenyuu gocmouHCmBA YeA0BeKa HA YPOB-
He npexkge BCEro NpaBOBOIO NOAOKEHUS AUYHOCMU, OOOCHOBaHUE U IIPU-
3HaHHEe AOCTOMHCTBA UYEAOBeKa B KQUeCTBe OCHOBBI U MCTOYHHUKA CBOOO-
MBI, CIIDABEAAMBOCTU U IPAaB YeAoBeKa. Ha 3Toi 0cCHOBe MPOMCXOAUT Cyllle-
CTBEHHOE YTAyOAeHHe HOPMATUBHOTO COAEP’KAHUS KaTeropuu AOCTOUH-
CTBa YeAOBEKa, B YAaCTHOCTH, 3@ CYeT MHCTUTYTOB IIPABOBOTO IIOAOKEHUS
AWYHOCTH, @ CAMO AOCTOMHCTBO YeAOBEKa IIOAydaeT CBOe OOOCHOBAaHUE B



0o01Iel cucTeMe OCHOBHBIX IIPaB U CBOOOA (IIPW COXPAaHEHUU W NPU3HAHUU
€ro CyIIeCTBEHHOTO cBoeoOpa3us). Ha pAaHHOM, BTOpOM, 3Talle KOHCTUTYU-
POBaHMS AOCTOMHCTBA YeAOBEKa BHIKPUCTAAAU3OBEIBAIOTCS HAPSAY C Hera-
TUBHBIMHU U ITIO3UTHBHBIE HauaAd HOPMaTHUBHOIO COAEPIKaHMs AQHHOTO WMHC-
TUTYTa, PacIIUpseTcs llepeueHb IIPAaBOMOUYNN YeAoBeKa. Pedub MAET O TOM,
YTO AOCTOMHCTBO YeAOBeKa He TOABKO OXPaHSEeTCs TOCYAapCTBOM ITyTeM
3aIIpeToB, HO Ka’KABLIM YEeAOBEK OT POJKAEHHUS IIPOBO3TAALIAETCS CyOHLEKTOM
IIpaBa Ha OpU3HAHUE, COOAIOAEHME U 3allJUTy CBOEro AOCTOUHCTBA; OHO
MOJKeT 3alIUIIAThCSI Ka’KABIM YeAOBEKOM IIyTeM peaAu3alluy IIpaBa Ha Cy-
AeOHYIO 3alIUTy CBOEro AOCTOMHCTBA KAaK AWYHOIO HEUMYIeCTBEHHOI'O
IpaBa (B POCCUHCKOM 3aKOHOAAQTEABCTBE 3TO IIOAyYAeT IIPSIMOe 3aKpellne-
HUe, B 4aCTHOCTH, B cT. 150, 152 I'paxxpaHckoro kopekca PD, B Tom uncae
myTeM "OTHOYKOBAHUSA"' KaTeropuwm "AOCTOMHCTBO' OT KaTeropuu '"4ecTh',
YTO He TOABKO CYIUIECTBEHHO YCHUAWBaeT HOPMAaTHUBHYIO aBTOHOMUIO, CAMO-
IIEHHOCTh KaTeropum "AOCTOMHCTBO AMYHOCTH', HO M CIIOCOOCTBYET BHIpa-
OOTKe CIIelIaAbHBIX CPEACTB U MEXaHM3MOB, OPMEHTHPOBAHHBIX Ha 3allfy-
Ty UMEHHO 3TOT'O AMYHOTO IIpaBa (AOCTOMHCTBA YEAOBEKA).

OAHOBpPEMEHHO HOPMATUBHOE COAEP’KAaHUE KATerOpUHU AOCTOMHCTBA OOBEK-
TUBHO YCHUAMBAETCA TeM OOCTOATEABCTBOM, UYTO IIPABO HA YEAOBEUECKOE AOC-
TOMHCTBO A€KUT B OCHOBE IIPUTSA3aHUY MHAMBHUAQ K OOLIECTBY U FOCYAQPCTBY
KaK Mepa AMYHOM CaMOOIIeHKH IIPH PeaAr3allui BCeX APYTHX IIPaB M CBOOOA
yenroBeka. [Ipu aToM ocoboe 3HaUeHUe AN HOPMATUBHOTO BO3AEUCTBUSA AOC-
TOMHCTBA YeAOBEKa Ha BCIO CHUCTEMY IIpaB U CBOOOA UMEIOT KOHCTUTYIIHMOH-
Hble KaTeTOPUM PABEHCTBA M CIPABEAAMBOCTH, KOTOPBIE, 00AQAAS CAMOCTOS-
TeABHBIM HOPMATHUBHBIM COAEP’KaHHEM, OAHOBPEMEHHO BOIAOLIAIOT B cede
BBICOKMU YAEABHBIN BeC YHUBEPCAABHBIX TPEOOBAHUM II0 OOECIIEUEHUIO Ye-
AOBEUYECKOr0 AOCTOMHCTBA HAa OCHOBE PABEHCTBA U CIPABEAAUBOCTH.

Koucrurynusa PO ncXoAUT 13 TOHUMaHUS AOCTOMHCTBA YeAOBeKa KaK Bak-
Helllled KOHCTUTYIIMOHHON XapaKTepUCTUKU IIPAaBOBOr'0 CTaTyca AUYHOCTHU
B Poccuiickoit ®epepanuy; B cury Koncrturynuu PO HUUTO He MOXKeT
OBITH OCHOBaHUHEM AAd ee yMmaneHus (4. 1 ct. 21, 4. 3 cT. 50). [To cMBICAY
B3aMMOCBSI3aHHBIX ITOAOKeHUU cT. 2, 18, 20 (u. 1), 21 (4. 1) u 56 (u. 3)
Koucrurynunu PO, AOCTOMHCTBO AMYHOCTU BBICTyIIa€T HEOOXOAUMBIM U He-
OTBEMAEMBIM aTPUOYTUBHEIM CBOMCTBOM YeAOBeKa KakK OMOCOLMAABHOT'O
CYILeCTBa, KOHCTUTYHPYIOIIUM ero B KadeCTBe IIOAHOIIPABHOI'O U PAaBHO-
IIPaBHOI'O CyOBbeKTa COLMAABHOMN >KU3HEAeITeABHOCTH, Mepa CaMOOIeHKU
KOTOPOI'O OIIPEAEASiET COAepsKaHKe M O0beM ero NpUTSA3aHHUM K OO0IIeCTBY
U TOCYAAPCTBY W OAHOBPEMEHHO - XapaKTep U IIPeAEABl COLIMaAbHO-IIPABO-
BOU peryAsiiuM IIOBEAeHHUS WHAWBUAA. B 3TOM IhaHe BIIOAHE 3aKOHOMepeH
(koHCTUTYLIMOHHO 060CcHOBaH) cpopmyanpoBaHHBEI KC P® moaxop K Io-
HUMAaHUIO AOCTOMHCTBA AMUYHOCTU KaK OCHOBBI BCEX IIpaB M CBOOOA UeAO-
BEeKa, HeOOXOAVMMOI'O YCAOBUS UX CYIIeCTBOBAHUS M COOAIOAECHUS’.

° Cwm. MocranoBaenust KC P®: or 15 stuBapst 1999 r. Ne 1-TT // C3 P®. 1999. Ne4. Ct.602; ot 19 mroast 2011
r. Ne 18-IT // C3 P®. 2011. Ne 31. Cr. 4808; ot 16 okTs6pst 2012 r. Ne 22-TT // C3 PD. 2012. Ne 6071.
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Haxkoner, mpemuii sman HOpMAmMuBHO-NPABOBOr0 pA3BUMUS KAmeropuu
ueA0BeuecKoro gocmouHcmsa - oboraileHre, HapalluBaHie HOPMAaTUBHOTO
COAEPIKaHMs MO3UTUBHBIMU OO0S3aHHOCTSIMM I'OCYAQPCTBA 110 OTHOIIEHUIO
K AUYHOCTH B COOTBETCTBUHU C ee AOCTOUHCTBOM. COOTBETCTBYIOIIUMU HOP-
MaTUBHO-TIPAaBOBLIMM HayaAaMU IIPEAOTIPEAEASIOTCS KauyeCTBEHHBIE XapakK-
TEPUCTUKHU YCAOBUU J>KU3HU YEAOBEKd, KOTOphble B KOHIIEHTPUPOBAHHOMU
dopMe IOAYUYAIOT OTpa’keHWe B KOHCMUMYUUOHHO-NPABOBOU Kameropuu
"gocmotinol XKu3HU" KaK Ba’KHEHWIIel XapaKTePUCTUKU COIIMAABHOTO TOCy-
AapcTBa. B wacTHOCTH, B cucTeMe POCCUNCKOTO KOHCTUTYIIMOHHO-IIPAaBOBO-
IO PeryAUpPOBaHUS Pedb UAET O BKAIOUEHUN Havan AOCTOMHCTBA (Uepe3 Ka-
TEropuio "AOCTOMHAA KU3HB"') B KOHCTUTYIIMOHHO-IIPABOBBIE XapaKTepHUC-
tuku Poccutickont Pepeparuym Kak "'COIMAABHOTO TOCYAQPCTBA, MTOAWUTHKA
KOTOPOI'O HalpaBA€Ha Ha CO3AaHHE YCAOBUM, 00eCcIedrBaionIuX AOCTOM-
HYIO JKM3Hb M CBOOOAHOe pa3BuTHe denroBeka”" (dacTb 1 cr. 7 KoHcTHTy-
nyu PD). TeM caMBbIM aKCUOAOTUYECKUY MMOTEHIIMAA KaTerOPUu AOCTOMHCT-
Ba oOecmeunBaeTrcss B PO He TOABKO cTaThed 21, KOoTopas moMelneHa B TA.
2 Koucrturynuu "IlpaBa 1 CBOOOABI YeAOBEKA M T'Pa’KAQHWHA', HO ¥ BO3BO-
AAITEeN KaTeropuio AOCTOMHCTBA Ha YPOBEHb OAHOM U3 OCHOB KOHCTUTYIIU-
onHOTO CcTposi PO crathett 7 (4. 1) OcHOBHOTO 3aKOHA.

JTO UMeeT NMPUHITUNIMAABHOE 3HaueHNe KaK AAS PACKPBITHS HOPMATUBHO-
O COAep’KaHMS KaTerOpUU AOCTOWHCTBA AWUYHOCTU, BHISBAEHUS MTO3UTUB-
HBIX 0013aHHOCTEM TOCyAapCTBA IO OOECIEeYeHUIO AOCTOMHOM KU3HU, TakK
U AAT HOPMOKOHTPOABHOM OLIEHKU KOHCTUTYIHMOHHOCTH COLIMAABHOTO M
PBIHOUHOI'O 3aKOHOAATEABCTBA. TaKUMU IIOAXOAAMU K KOHCTUTYILIMOHHO-
IIPAaBOBOMY 3aKPEeNAEHUIO KaTeropun 4eA0BedeCcKOro AOCTOMHCTBa obecIie-
YMBaeTCSd PacHpoCTpaHeHUWe ee HOPMATUBHOTO COAEP’KaHMS He TOABKO Ha
BCIO COBOKYIIHOCTH 3A€MEeHTOB KOHCTUTYILIMOHHOTO CTaTyca 4YeAaoBeKa Hu
IpakAaHMHAE, HO 1 BeChb IIPABOIIOPSIAOK B O0lleCcTBe 1 I'OCYAQPCTBE, Ha BCIO
CUCTEMY 3aKOHOAATEABCTBA. DTO HAXOAUT CBOE€ IIOATBEP’KAEHHE U B IIpakK-
ke KC PQ®, cBsA3aHHOM C MCIIOAB30BaHUWEM KaTEerOpuu AOCTOMHCTBA Ue-
AOBEKa B KaueCTBe aKCHOAOTMYECKOM OCHOBBI KOHCTHUTYIIMOHHOI'O HOPMO-
KOHTPOAS.

2. AOCTOMHCTBO KaK MHCTPYMEHTaAbHas IeHHOCTh B KOHCTUTYIMOHHOM
npaBocyAnu Poccuiickoit Pepepaiun.

Kateropus "aocTonHcTBO" cama 1o cebe M B MPOU3BOAHBIX (pOpMax yIoOT-
pebaseTcs BecbMa MIUPOKO (mo coctosiumio Ha 01.10.2014 r. B pa3HBIX KOH-
TekcTax - B 643 pemenusx KC P®, u3 uux 128 mocraHoBArenuit u 515 om-
peaenrennii). [lpu 3ToM HAOAIOAQETCSA YCTOMYUBASA TEHAECHIIMA POCTa ee
HUCIIOAB30BAaHUS AASL TeAel KOHCTUTYIITMOHHOTO IIPAaBOCYAHWS: HayuHas C
2000 1., Ka’KABIe CAeAYIOIINe ISITh AeT KoamdecTBO pemerutt KC PO, or-
CBHIAQIOIIUX K KaTeTOPUM YeAOBEUYeCKOT'O AOCTOMHCTBA, MPAKTUUYECKU YABA-
nBanroCchb. CTATHUCTHUKA CBUAETEALCTBYET, UYTO OYEPEAHOTO YABOEHMS TaKUX
pelieHni BIIOAHE MOJKHO O’KHAATH U B TeKylleM nepuope (2010-2014 r.r.).



4. (2009) Supreme Court No. 2605/05 The Academic Center for Law and
Business v. The Minister of Finance - Prison Privatization n920N an®
noINI, NN '7I:’I1‘I"1'] aAM XoOo™M'0

The petition was against the legality of an amendment to the Prisons
Ordinance. The amendment stated that for the first time in Israel, a prison
will be run and managed by a private corporation and not by the state,
although supervised and inspected by it. The Supreme Court, sitting in a
panel of 9 judges, made a majority decision (8:1) that the amendment was
unlawful and that the Ordinance Amendment for Prisons causes dispropor-
tionate harm to the constitutional rights to personal liberty and human dig-
nity of inmates in prison.

PE3IOME

B M3zpaune nmpaBo Ha 4YeAOBeUECKOe AOCTOMHCTBO SIBASIETCS OAHUM U3 OC-
HOBHBIX NpaB, oxpaHgeMblx OCHOBHBIM 3aKOHOM O AOCTOMHCTBE U CBOOO-
A€ YeroBeKa U IocTaHoBaeHUAMU Bepxosuoro Cyapa Mspauasa. Ilonarue
YEeAOBEYECKOTO AOCTOMHCTBA M CBOOOABI BKAIOYWAeT B ce0s MHOro oyHAQ-
MEeHTAAbHBIX IIPaB, HEKOTOPEIE 13 KOTOPHIX HEIIOCPEACTBEHHO YCTaHOBAE-
Hbl OCHOBHBIM 3aKOHOM O AOCTOMHCTBE U CBOOOAE YEAOBEKA, @ HEKOTOPhIE
BBITEKAIOT U3 NOCTaHOBAeHUU BepxoBHoro Cypa. OCHOBHEIE IIpaBa, SABAL-
IollIecs 4acTbI0 YeAOBEYEeCKOTO AOCTOMHCTBA U CBOOOARI, TPU3HAIOTCS Ha-
WBa)KHEUIIIUMHU U TPUOPUTETHBIMU. BO MHOTUX ITOCTaHOBAEHHUSAX Bepxos-
Horo Cyaa MOJKHO HAaWTU Kak IIPSIMYIO, TaK ¥ KOCBEHHYIO CCHIAKY Ha IIpa-
BO Ha YBa’KeHUEe YeAOBeYeCKOI'0 AOCTOUHCTBA. MOJKHO KOHCTATHPOBATh,
YTO BO BTOPOM ITOAOBHHE 20-TO BeKa MPOU30IIIAA PEBOAIOINS MMOHITUSA 4Ye-
AOBEUECKOI'0 AOCTOMHCTBA. JTa PEBOAIOIINS 00yCAOBA€HA BTOpOU MUPOBOM
BOMHOM, B 4YaCTHOCTU XOAOKOCTOM.

I[NonsaTue yeroBe4eCKOTrO AOCTOUMHCTBA B KOHCTUTYIUSIX MHOT'UX CTPpaH MHU-
pPa PACKpPBIBAeTCd KM KaK IEeHHOCTb, XM KaK IIPpaBO, OXpaHsieMOoe T'OCyAap-
CTBOM.
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ABSTRACT:

Understood as the foundation of Law, the principle of human dignity
should be conceived of as an objective founding principle of the constitu-
tional order, on the basis of which, Law and all exercise of public power
rests, rather than as a subjective right conferred on every human being. But
that does not mean that the principle of human dignity has no role to play
in the system of rights. Understood as a founding principle of the consti-
tutional order as a whole, each and every constitutional right is grounded
on human dignity, which means that human dignity is to be referred to as
the basis of unity and coherence of the system of rights.

The case-law of the Portuguese Constitutional Court endorses this view by
emphasizing the objective character of the principle of human dignity. This
explains why one does not easily find decisions of unconstitutionality
based alone on the breach of the principle of human dignity.

Yet the principle of human dignity did find its way in becoming an oper-
ative principle in the progressive adaptation of the national legal order to
the constitutional order. The transforming operability of the principle of
human dignity can be analyzed under three main topics: (i) in the progres-
sive adaptation of criminal law and criminal procedure law to the constitu-
tional order, mainly in the identification of the latter's basic principles; (ii)
in the development of unwritten constitutional rights and (iii) in the deter-
mination of the scope of protection of constitutional rights.

I. The Principle of Human Dignity in the Portuguese Constitution

1. Article 1 of the Constitution of the Portuguese Republic states that
"Portugal is a sovereign Republic, based on the dignity of the human per-
son and the will of the people and committed to building a free, just and
solidary society".

In contrast to other European constitutions, such as the Spanish or the
Italian one, which refer it in the context of constitutional rights, the prin-



ciple of human dignity is included under the heading "Fundamental
Principles", which altogether encompasses eleven provisions, laid down
right at the beginning of the constitutional text, that is to say outside and
prior to Part I "Fundamental Rights and Duties".

When interpreting the principle of human dignity, commentators have
stressed the importance of its place within the structure of the constitution-
al text, arguing that human dignity should be conceived of as an objective
founding principle of the constitutional order, on the basis of which, Law
and all exercise of public power rests, rather than as a subjective right con-
ferred on every human being.

Understood as the foundation of Law, the principle of human dignity is far
too broad, lacking on content allowing it to become a direct source of sub-
jective rights. But lawyers have also emphasized that that does not mean
that the principle of human dignity has no role to play in the system of
rights. Understood as a founding principle of the constitutional order as a
whole, each and every constitutional right is grounded on human dignity,
which means that human dignity is to be referred to as the basis of unity
and coherence of the system of rights.

2. The case-law of the Portuguese Constitutional Court endorses this view.

In fact, while the Court has interpreted the principle of human dignity very
cautiously, without compromising with a doctrinal definition of its content,
it has emphasized the place it occupies in the structure of the Constitution
as a founding principle of the constitutional order, in line with the domi-
nant view in public law scholarship. In its case law, the Court has referred
to human dignity as a "supreme value", a "founding principle of the
Republic" or an "axiological vector of the Constitution".

From this it follows that the Court's position on the normative value of the
principle of human dignity consists in emphasizing its objective character.

The leading case is Decision 105/90.

The Court had to decide on the validity of a provision of the Civil Code
allowing each spouse to file for divorce in case of a de facto separation for
six years, even if the applicant was the one that had given rise to the sep-
aration and the innocent spouse would not agree to the divorce. In the case
at hand, the innocent spouse, who would not agree to the divorce, argued
that the provision of the Civil Code was in breach of the principle of
human dignity.
The Court stated that:
"No one can deny, of course, that 'human dignity' is an axial and core
value of the Portuguese constitution currently in force, and, as such,
able to inspire and ground the entire legal order. It cannot be dis-
missed as a mere rhetorical proclamation or a simple 'declamatory for-
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mula', devoid of any legal-normative significance; Article 1 recognizes
that value - the eminent value of man as a "person”, as an autonomous,
free and (socially) responsible being, in its "existential unity of mean-
ing" - as a true primary regulative principle of the legal order, acting
as foundation and presupposition of 'validity' of any legal norm. Even
if one cannot generally directly draw from such principle an answer to
concrete cases, the content of a legal norm as well as its application to
the concrete case must conform to the principle of human dignity and
is subject to review.

On the other hand, one must bear in mind that the actual content of
the idea of "human dignity" is not something to be aprioristically deter-
mined. It is not ahistorical, but something that can only be realized in
a concrete society. It is a work in progress, thus assuming a predomi-
nantly 'cultural’ dimension. Now, this point is of the utmost importance
with respect to the possibility of issuing a judgment of unconstitution-
ality solely on the grounds that a particular legal solution breaches that
value, idea or principle".

The Court's reasoning explains in a very clear manner why an attitude of
caution is most recommended when it comes down to the legal interpreta-
tion and application of the principle of human dignity. The cultural-histor-
ical dimension of the idea of "human dignity" should detain us from any
attempt of aprioristically conceptualizing it in an abstract fashion.
According to the Court, it is not its job to come up with a clear definition
of the principle, but rather to apply it to the case at hand. Whatever the
broadness of the principle may be, it is still law. The obvious question then
is: how to apply the principle of human dignity to concrete cases? The
Court also provides an answer to that question. In general, one cannot
directly draw from the principle of human dignity - and from it alone - an
answer to concrete cases.

3. Following the Court's decision, dating back to the early nineties, one
would expect the Court not to be eager in issuing judgments of unconstitu-
tionality on the grounds of breach of the principle of human dignity.

While it is true that one does not easily find decisions of unconstitutional-
ity, the principle of human dignity did find its way in becoming an opera-
tive principle in the progressive adaptation of the national legal order to
the constitutional order.

The transforming operability of the principle of human dignity can be ana-
lyzed under three main topics.

(i) In the progressive adaptation of criminal law and criminal proce-
dure law to the constitutional order, mainly in the identification of
the latter's basic principles;

(ii) In the development of unwritten constitutional rights;



(iii) In the determination of the scope of protection of constitutional
rights.

4. Before moving on to the analysis of these topics, I would like to make an
important point about the Portuguese system of judicial review.

The Portuguese Constitutional Court strikes us, at least in the European
context, as a somewhat different, peculiar Court. The reason for this lies in
the way the Court relates itself to all other (ordinary) courts.

Contrary to its European counterparts, the Portuguese system is unac-
quainted with the mechanism of referral by an ordinary court to the
Constitutional Court. Although there is a Constitutional Court, every sin-
gle judge can - he has the power and the duty to do so - refuse to apply
to the case at hand a norm he holds contrary to the Constitution. The inter-
action between ordinary courts and the Constitutional Court is therefore
based on the "appeal mechanism". Any ordinary court can rule on any con-
stitutional issue raised by the parties in a dispute or by the judge himself
ex officio. If a court refuses to apply a norm to the case at hand on grounds
of it being contrary to the Constitution, the system establishes a mandato-
ry appeal for the public prosecutor's office. Otherwise, the loosing party
has the right to file an appeal before the Constitutional Court after exhaus-
tion of ordinary remedies. In both cases, the intervention of the
Constitutional Court only takes place after the lower court's ruling -
including on the constitutional issue - and is dependent on the appellant's
will to file an appeal. Furthermore, the Constitutional Court's decision is
only binding to the parties at the dispute brought before it (it is not all-
binding [erga omnes]). This means that, for all purposes, the Constitutional
Court acts as a court of appeal.

Most of the cases that you will hear about were decided in the context of
an appeal brought to the Court following a decision by an ordinary court.

I1. The Principle of Human Dignity and the Reformation
of Criminal Law and Criminal Procedure Law

5. Throughout the eighties, the Court referred to the principle of human dig-
nity as an instrument of clarification of the basic principles of Criminal Law
and Criminal Procedure Law.

In a state based on the rule of law, the principle that individuals will only
be punished within the limits of their own culpability is a fundamental
principle. Criminal policy must be based on the principles of culpability,
necessity and ultima ratio of punishment.

While none of these principles had a textual support in the Constitution,
the Court did recognize their existence arguing that those principles
should be drawn from the very 'idea' of the rule of law which, in turn, stems
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from the 'idea' of human dignity, following common liberal state theories
according to which the individual person is the foundation of the existence
of an organized society (society was established for the individual and not
vice versa). In the Court's own words:

In a state based on the rule of law, criminal law must be built on the
individual as a free and responsible being, who, as such, is capable of
deciding to act in accordance to law or against the law. Thus, criminal
law must rest on human dignity, allowing for personal guilt to be the
foundation and the limit of punishment.

Not only did the Court stress the connection between culpability and
human dignity', as the principle of culpability would play a very important
role in the Court's reasoning when developing all other basic principles of
criminal policy.

In Decision 548/2010 the Court would spell out the principle of culpabili-
ty as follows:

Punishment is founded in the agent's culpability for his action or omis-
sion, his liability laying in the fact that it could be reasonably expect-
ed of him to have acted in accordance to a legal duty.

The Court would also refer to the principle of human dignity in order to
clarify other basic principles of Criminal Law such as the principles of
necessity and ultima ratio of punishment.

In addition, the Court would ban the extradition of anyone facing death
penalty or life imprisonment on the basis of the prevailing value of human
dignity in the Portuguese constitutional order.

Human dignity would also play an important role in the construction of the
basic principles of Criminal Procedure Law, namely in the identification of
the defendant's procedural rights.

III. The Principle of Human Dignity and the development of
unwritten constitutional rights

6. Another important topic of analysis is the principle of human dignity as

a source of unwritten constitutional rights.

Notwithstanding the extension of the catalogue of rights in the Portuguese
constitutional text, which includes social rights together with classic liber-

' Tt is not clear from the Court's case law whether, in the Court's view, the principle of cul-
pability is rooted both in the rule of law and human dignity or whether it has only one
root, namely rule of law, which itself stems from the idea of human dignity. According
to the German Federal Constitutional Court, the principle of culpability has three roots:
the rule of law (Rechtsstaatsprinzip), the right to autonomy (art. 2 GG) and human dig-
nity (art. 1 GG).



ty rights, the Constitutional Court has depicted unwritten constitutional
rights within the principle of human dignity.

This is the case with the general right of personality, the existence of which
was acknowledged by the Court, which drew it from the principle of
human dignity contained in article 1 of the Constitution, in an important
decision?, also from the eighties, regarding dress code in public transport
services.

The principle of human dignity also gave rise to the development of a right
to a dignified minimum existence, the breach of which the Court declared
in cases regarding the distraint of salaries falling below the national mini-
mum income threshold.

The Court would further develop the right to a dignified minimum exis-
tence in the area of financial assistance by the state. In 2002, it delivered
a judgment of unconstitutionality against a norm which would exclude
young adults (18-25 years old) from a social benefit meant to secure the
recipients' existence®. After this decision, the right to a dignified minimum
existence, originally construed in the Court's case law as a negative right,
seems to have evolved to a positive right against the State.

IV. The Principle of Human Dignity and the determination of the
scope of protection of constitutional rights

7. The operability of the principle of human dignity can also be observed
in the determination of the scope of protection of constitutional rights.

The most interesting case respects the justification of incitement to prosti-
tution as a criminal offense.

In a case where the defendant was being tried by this offence and raised
the issue of unconstitutionality of the criminalization of the offense, invok-
ing in his favor constitutional rights such as freedom of conscience (pro-
tected by article 41) and freedom of profession (protected by article 47),
the Court dismissed the case, arguing that the scope of each of those con-
stitutional rights did not go as far as protecting an economic activity con-
sisting in using a person as a pure instrument or means for someone else's
profit. In the Court's view the criminalization of incitement to prostitution
stems not from moral prejudice but from the acknowledgment of human
dignity as a fundamental value of the legal order, on which every single
constitutional right is to be grounded and referred to as the basis of unity
and coherence of the system of rights.

2 Decision 6/84.
3 Decision 509/2002.
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PE3IOME

HpI/IHL[I/IH YBa’KeHUs1 4eAOBeUeCKOI'0 AOCTOMHCTBA AONKEH OBLITb OO BLEKTUB-
HBIM OCHOBOIIOAAQTAIOMIUM IIPUHITUIIOM KOHCTUTYIIMOHHOI'O CTPOS, HAa KOTO-
pblﬁ OIlpaeTCida 3aKOH U BCSI TOCYAAPCTBEHHAsSI BAACTh, 4 He IIPEAOCTABAMA-
€MBIM Ka’>XKAOMY CY6'BeKTI/IBHbIM IIPaBOM. OAHaKO 9TO He O3Ha4aeT, 4YTO
IIPUHIUII YBa’)KeHUsI 9eAOBE€YeCKOTI'0O AOCTOMHCTBA He uMeeT HUKaAKOM poAu
B CHUCTeMe IIpaB. Aroboe KOHCTUTYIIMOHHOE IIPAaBO 68.31/IpyeTCH Ha YeAOBe-
JeCKOM AOCTOHMHCTBE, YTO O3HA44YadeT, YTO YenoBeUeCKoe AOCTOMHCTBO SABASA-
eTCsI OCHOBOM €AMHCTBA M1 COTAACOBAHHOCTHU CHCTEMEI IIpaBa.

[TperneperTHoe paBo KorcturynmoraHoro Cyaa [TopTyraAni MOATBEPIKAA-
eT 3Ty TOUKY 3PeHUs, MOAUEPKUBasi OO LEKTUBHBIN XapakTep MPUHITUTIA de-
AOBEYECKOT'O0 AOCTOMHCTBA. DTUM OOBSICHSIETCS, TOYEeEMy HEKOTOpHIe C TPY-
AOM IMIPUHUMAIOT PeIlIeHUs, B KOTOPEIX HOPMBI OLIAY TPU3HAHLEI HEKOHCTH-
TYITUOHHLIMHM TOABKO Ha OCHOBAHUWM HAPYIEHUS MPUHITUIIA YeAOBEUYECKO-
T'O AOCTOMHCTBA.
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Perhaps, no one doubts that, in modern democratic states, the term "human
dignity" is not just a linguistic expression, but rather a chrestomathic and
ontological direction and methodology of the socium's development.
Human dignity is the object of talk and reference by presidents of states
and students, scientists and journalists, pupils and prison inmates. In other
words, it is obvious that everyone agrees that human dignity must be
respected. This is a positive fact even though this agreement also shows
the egoistic motivation context. Who dares to negate human dignity as a
value category? Because in such a case one would have to negate oneself
as the possessor of human dignity, i.e. as the subject that has human dig-
nity.

On the other hand, this "agreement” confronts serious theoretical and prac-
tical problems. It becomes obvious that the declaration of human dignity
is a simple thing, however, its theoretical definition and realisation in prac-
tice is a task far more complex. Namely in the theoretical and practical dis-
course it becomes clear that the content of human dignity is a complex
category that is hard to define. Naturally, its putting into practice formu-
lates even bigger challenges for theory and practice. The multi-fold char-
acter of the concept of human dignity means that we can speak about dig-
nity in the contexts of psychology, religion, law, philosophy, ethics, and
medicine, thus, human dignity is such an object of knowledge regarding
which the arguments of both science and metaphysics are possible.

1. Human Dignity: The Problem of the Limits of Discourse

The problematics of human dignity, in one or another form or in the use of
somewhat differing terminology can be found in the works of Voltaire, J.-J.
Rousseau, Blaise Pascal, David Hume, Immanuel Kant, Georg Hegel, Ludwig
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Feuerbach, Johann Fichte, T. G. Masaryk, Otto Weininger, Joseph Ratzinger
and even Karl Marx. The great psychologists as Abraham Maslow, C. R.
Rogers, Erik Erikson, the prominent sociologists as Max Weber, G. H. Mead,
Tamotsu Shibutani, as well as a great many other well-known intellectuals
have devoted a lot of attention to human dignity. Such a big number of
authors shows that human dignity is a multi-plane category, whilst every new
researcher or thinker makes discoveries of the new grounds for additional
observations of and arguments about human dignity.

The abundance of the points of observation of the object of knowledge-
human dignity-objectively leads to differences in the existing conclusions
and summarisations. Even if any discourse on human dignity is chosen at
random, it becomes obvious that the content of dignity mentioned in the
speech of a government minister is different from that mentioned by a
sports commentator, and that the concept of dignity of a believer does not
coincide with that of a non-believer. A lawyer, especially a representative
of the classical (juridical) legal school will attempt to look for human dig-
nity in legal norms, a psychologist will emphasise personal experiences, a
need for psychological comfort, and the aspect of self-esteem, whilst
philosophers will be in disagreement with one another, since some of them
will be followers of Marx, and others-those of Ratzinger. These several
observations provide the grounds for making the first conclusion and for-
mulating the first insight, i.e., the paradox of the concept of human digni-
ty: everyone agrees that human dignity exists and that it must be respect-
ed, but not everyone shares the same understanding of the content of
human dignity and its limits.

An overview of this discourse regarding some fragments of theoretical and
practical circumstances makes it possible to assume that it is possible to
"overcome" to a certain extent the theoretical abstractness of the concept
of human dignity by way of observing this category through the legal
prism. In such a case, the methodology is logically grounded. No matter
how complicated the theoretical discourse about the human dignity might
be, such dignity could be looked for and could be found in the objective-
ly existing legal norms. Thus, a situation becomes possible, where an indi-
vidual may have his/her own opinion about the content of dignity, which
is different from effective law, however, the individual will be "bound", will
be "applied" and will "experience" the human dignity as defined by legal
norm. In such a case, the positivism of Hans Kelsen not only applies but
it also becomes a method for the knowledge of an investigated object.

2. Human Dignity: The Legal Discourse

Modern democracy is inseparable from the striving for the protection of
the innate and other human rights and freedoms, therefore, dignity, which
is deemed to be an inseparable innate characteristic of a human being,
becomes an essential value in the context of the idea of the innate human



rights, thus, also one of the fundamental values of modern constitutional-
ism. The conception and role of human dignity as the essential innate char-
acteristic of a human being were influential, among other things, on the
securing of the protection of this value at the level of law, by consolidat-
ing human dignity as a legal category.

The theory has no doubts about the fact that "the first aim of the
Constitution is the establishment and protection of human rights".
Although, as a rule, the Constitution is a laconic act, its ability to deter-
mine the life of a nation for a long period of time is influenced by the cir-
cumstance that any "legal regulation is both explicit and implicit at the
same time, and, in addition, law cannot be identified with its sources which
are only the form of its expression'”. Thus, the content of human rights and
human dignity as an ontological value is developed in the course of the
interpretation of the constitution, i.e. in the course of the jurisprudence.
However, before discussing the content of human dignity in the context of
the constitutions of concrete countries, including Lithuania, a short review
of the content of international normative acts in this aspect should be
made.

The philosophical reflections on the concept of human dignity and on the
topics of the role of values have also exerted influence on the consolida-
tion of human dignity as a legal category first of all at international and
regional levels.

The Charter of the United Nations, adopted in 1945, "to save succeeding
generations from the scourge of war", whose one of the most important
objectives is "to reaffirm faith in fundamental human rights, in the dignity
and worth of the human person”, is the one that should be mentioned first
in the context of the international consolidation of human dignity as a
value. Thus, human dignity has become not only a philosophical category
analysed on the philosophical level, but also a legal category that is insep-
arable not only from the human person but also essentially from human
rights.

All subsequent documents on the protection of human rights adopted with-
in the system of the United Nations have consolidated the concept of
human dignity as an innate characteristic inseparable from the human per-
son and directly connected with human rights. For example, Article 1 of
the Universal Declaration of Human Rights, adopted in 1948, provides that
all human beings are born free and equal in dignity and rights; the
Preamble to the International Covenant on Civil and Political Rights,
adopted in 1966, states that the recognition of the inherent dignity and of

' Delpérée, F. Acrostiche constitutionnel. Mélanges Patrice Gélard. Droit constitutionnel. Paris:
Montchrestien, 1999, p. 26.

? Kaiiris, E. Konstitucing teisé kaip jurisprudenciné teisé: konstituciné justicija ir konstitucinés teisés par-
adigmos transformacija Lietuvoje [Constitutional Law as Jurisprudential Law: Constitutional Justice
and the Transformation of the Paradigm of Constitutional Law in Lithuania]. Vilnius, 2008, p. 23.
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the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world, and that these rights
derive from the inherent dignity of the human person; analogous provi-
sions were also entrenched in the International Covenant on Economic,
Social and Cultural Rights adopted in the same year. Thus, in the human
rights' conception of the United Nations, the innate human dignity is ulti-
mately consolidated as not only an inseparable characteristic of the human
person, but also as the basis of human rights: it is recognised that human
rights derive from human dignity, whilst their purpose is, among other
things, to ensure the protection of this innate human characteristic’. Thus,
regardless of the philosophical discussions, both in the past and at present,
about the concept and role of human dignity, international law deems
human dignity an innate and inseparable part of the human person, whilst
people are recognised the possessors of rights only because their person
as such is deemed to have value.

After human dignity has been consolidated as one of the essential values
and as a source of human rights in international law, this conception essen-
tially became a universal one-human dignity is no longer an exclusive cat-
egory of international law, thus, human dignity was also consolidated,
among other things, on the regional level.

For instance, one of the most important documents adopted at the level of
the Council of Europe and designed for the protection of human rights,
which is the Convention for the Protection of Human Rights and
Fundamental Freedoms, relates the full recognition of the inherent digni-
ty of all human beings to the necessity of the abolition of the death penal-
ty (Preamble to Protocol 13). Meanwhile, the European Court of Human
Rights recognised that the very essence of the Convention is respect for
human dignity and human freedom*. Thus, human dignity is directly relat-
ed to the human rights and freedoms consolidated in the Convention,
whilst the protection of such rights and freedoms may not be disconnect-
ed from the ensuring of human dignity.

Human dignity is consolidated as one of the fundamental values providing
the grounds for the founding of the European Union’. In addition, the

> Human dignity is specified as one of the fundamentals and objectives, in, for example, the Convention
on the Rights of the Child (1989); the Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families(1990); the Convention for the Protection of All Persons from
Enforced Disappearance (2006); and the Convention on the Rights of Persons with Disabilities (2007).
The Universal Declaration on Bioethics and Human Rights (2005) defines dignity not only as the main
principle of the interpretation of all provisions of the declaration, but also as the grounds for the prohi-
bition against discrimination, including that due to the genetic reasons, and as the criterion for the estab-
lishing of the boundaries for the respect for cultural diversity—the conception of human dignity has
become a fundamental principle upon which the international legal regulation in the sphere of biomed-
icine is based.

Paragraph 65 of the judgment of the European Court of Human Rights of 29 April 2002 in the case of
Pretty v. The United Kingdom.

° Article 2 of the consolidated version of the Treaty on the European Union.



Charter of Fundamental Rights of the European Union recognises the invi-
olability of human dignity as an essential value and entrenches the respect
for and protection of human dignity (Article 1 of the Charter). It should be
mentioned that during the discussions at the Convention for the Future of
Europe dignity was defined as "mother right" and it was decided not just
to mention this value in the preamble to the Charter, but to grant it the
status of an individual and most important right. Not only is the first arti-
cle of the Charter devoted to, but also the entire Title I of the Charter is
connected with dignity, where said Title I includes the right to life, the
right to the integrity of the person, the prohibition of torture and inhuman
or degrading treatment or punishment, and the prohibition of slavery and
forced labour. Thus, human dignity has also become an essential value that
is recognised and protected in the European Union and is inseparable from
the rights, freedoms, and principles recognised in this union.

It should be noted that human dignity as a universal value is also recog-
nised in other regions: it is possible to detect references to dignity, for
example, in the preambles to the American Declaration of the Rights and
Duties of Man (1947), the African Charter on Human and Peoples' Rights
(1981) and the Arab Charter on Human Rights (2004). Of course, due to
the historical, cultural, religious, or other circumstances, in these docu-
ments the concept of human dignity may be different from such concept
formed on the grounds of the United Nations conception on human rights
and prevailing in the European region. For instance, the preambles of the
African Charter on Human and Peoples' Rights and the Arab Charter on
Human Rights mention dignity as a characteristic of a community, but not
that of an individual. In one case, a reference is made to the dignity of
African peoples struggling for their dignity, while in another case a refer-
ence is made to the dignity of the Arab nation (the Arab world), which is,
by the way, based on the exceptional relation between the Arab nation and
God. Such a concept is different in essence from the concept of human
dignity in the Western legal systems which understand that human digni-
ty has the status of an individual value.

Still, regardless of undeniable historical, cultural, religious and other dif-
ferences determining different concepts of human dignity, essentially, it
would be possible to speak about human dignity, which is universally
recognised and protected, even though in some aspects its content is dif-
ferent. Human dignity, as a source of human rights and freedoms, essen-
tially plays the role of an abstract value-basis in the ensuring of the pro-
tection of human rights and freedoms, among other things, not only at an
international level, but also in the legal systems of various states.

For example, Paragraph 1 of Article 1 of the Basic Law (Constitution) for
the Federal Republic of Germany provides: "Human dignity shall be invi-
olable. To respect and protect it shall be the duty of all state authority."

§ Staatsrecht der Bundesrepublik Deutschland. Berlin: Bundeszentrale fiir politische Bildung, 2000, p. 14.
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This is, perhaps, the only state, in the first article of whose Constitution
human dignity is expressed as legal matter. The importance of human dig-
nity manifests itself not only in the fact that it is mentioned in the first arti-
cle of the Constitution, but also in the impossibility of abolishing or other-
wise changing this norm (and some other norms).

The German legal doctrine and constitutional jurisprudence see human
dignity as an absolute value in the context where the method of the bal-
ancing of interests is not applied to the principle of human dignity. Thus,
after the Federal Constitutional Court of Germany holds that a law or other
considered normative act violates human dignity, the next logical step is
the recognition that such a normative act is in conflict with the
Constitution. Thus, human dignity is granted absolute protection.
Differently from the basic human rights, the condition of human dignity
consolidated in the Basic Law may not be subject to limitation by legal
means, whilst any legal act or administrative action violating human dig-
nity should be ruled to be in conflict with the Constitution.’

Such importance of human dignity does not mean that in the German con-
stitutional jurisprudence it is conceived in isolation from other human
rights. Quite to the contrary, the constitutional jurisprudence sees human
dignity as a certain ontological matter, as a human "right to have rights".’
In other words, the constitutional jurisprudence expresses a permanent link
between human dignity as an ontological basis and a concrete human
right. Therefore, an analysis of cases of the German jurisprudence disclos-
es the fact that human dignity is "paired off" with the right of every per-
son to free development of their personality (Paragraph 1 of Article 2 of
the Basic Law), the right to life and physical integrity (Paragraph 2 of
Article 2 of the Basic Law), or, for instance, the right of non-discrimination,
i.e. the right to equal rights (Article 3 of the Basic Law).

The Federal Constitutional Court of Germany, when deciding whether
human dignity has not been violated in each situation applies the test of
the so-called "object formula". The conception of "object formula" is
undoubtedly grounded on one of the main statements of the German ide-
alist philosophy that "every human being is an end in itself" and no human
being can be regarded as an object, i.e., a thing.’

This formula, or test was applied, for example, in the assessment of the
constitutionality of the legal regulation allowing, in case of necessity, retal-
latory measures and shooting down a plane hijacked by terrorists, irrespec-
tive of the presence of civilian hostages on board. The Federal

" Lepsius, O. Human Dignity and the Downing of Aircraft: The German Federal Constitutional Court
Strikes Down a Prominent Anti-terrorism Provision in the New Air-transport Security Act. German Law
Journal, Vol. 07 No. 09: 761-776, p. 768. <http://www.germanlawjournal.com/pdfs/Vol07No09/
PDF Vol 07 No 09 761-776_Developments Lepsius.pdf>.

8 Christoph, E. A Right to Have Rights — The German Constitutional Concept of Human Dignity. 2010,
p- 255. <http://www.nujslawreview.org/pdf/articles/2010 3/christoph-enders.pdf>.

’ BVerfGE 45, 228.



Constitutional Court of Germany decided that such legal regulation had
created preconditions for sacrificing the lives of plane passengers in order
to avoid big harm, thus violating the constitutional status of an individual
vested with dignity and innate rights. In the situations where the deaths of
plane passengers are regarded as inescapable harm in order to achieve
other objectives, the human beings are made objects, whilst such legal reg-
ulation negates the human value of the person protected by the
Constitution, therefore, it may not be justified."

A virtually analogous assessment was brought before the Constitutional
Tribunal of Poland when it decided on the constitutionality of the legal
regulation that had created preconditions for shooting down a passenger
plane due to a threat to the security of the state should a competent air
defence body find out that a certain plane could be used for illegal pur-
poses, especially, in an attempt to carry out a terrorist attack. The
Constitutional Tribunal also emphasised that the prohibition against violat-
ing human dignity, which is consolidated in the Constitution of the
Republic of Poland," is absolute and may not be subject to limitation.
Meanwhile, the legal requlation, allowing shooting down a plane together
with passengers on board denies the legal protection granted to such per-
sons and, essentially, it treats them as an object in the rescue operation
seeking to diminish the consequences on the ground brought about by the
terrorist attack, and violates the duty to assess each human being as a sub-
ject, therefore, it may not be constitutionally justified."”

Thus, the prohibition of treating a human being as an object or a thing
both in Germany and Poland is assessed as an inseparable element of the
protection of human dignity, as a constitutional value, which must be heed-
ed, inter alia, in regulating the legal relations that may also have an effect
on this innate human characteristic which is protected under the
Constitution. In this sense, human dignity essentially becomes an absolute
line which may not be crossed by the state authority when it establishes
the measures that limit the exercise of constitutional rights.” At the same
time, this essentially reflects the aforementioned permanent relation, which
is expressed in the constitutional jurisprudence of Germany, between
human dignity as an ontological basis, and a specific human right.
Consequently, in certain cases, human dignity may be more than only a
per se basis for deciding on the constitutionality of the legal regulation in
question, but the importance of human dignity as a constitutional value

"1 BvR 357/05.

"' Article 30 of the Constitution of the Republic of Poland prescribes that the inherent and inalienable dig-
nity of the person shall constitute a source of freedoms and rights of persons and citizens; it shall be
inviolable; the respect and protection thereof shall be the obligation of public authorities. The
Constitution of the Republic of Poland <http://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm>.

"2 The judgment (No. K 44/07) of 30 September 2008 of the Constitutional Tribunal of the Republic of
Poland. <http://trybunal.gov.pl/fileadmin/content/omowienia/K 44 07 GB.pdf>.

% Enders, Ch. 4 Right to Have Rights — the German Constitutional Concept of Human Dignity. 2010, p.
259. <http://www.nujslawreview.org/pdf/articles/2010 3/christoph-enders.pdf>.
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determines the need for its special protection and essentially defines the
limits of exercising other constitutional rights and freedoms. In fact, these
limits are not evident in all cases and may be established only after taking
account of other specific constitutional rights and freedoms, values, and
their relation to human dignity.

3. Human Dignity in the Constitution of the Republic of Lithuania

In disclosing the conception of human dignity at the national constitution-
al level, first of all, it should be noted that the consolidation of human
rights in our country's basic law was based on practices at the global level,
including documents adopted by the United Nations and the Council of
Europe."

In the Constitution of the Republic of Lithuania, human dignity is expres-
sis verbis mentioned in three articles of the Constitution, which prescribe:

- "The dignity of the human being shall be protected by law"; "It shall
be prohibited to torture, injure a human being, degrade his dignity,
subject him to cruel treatment, as well as to establish such punish-
ments" (Paragraphs 2 and 3 of Article 21 of the Constitution);

- "The law and the court shall protect everyone from arbitrary or unlaw-
ful interference in his private and family life, from encroachment
upon his honour and dignity" (Paragraph 4 of Article 22 of the
Constitution);

- "Freedom to express convictions, to receive and impart information
may not be limited otherwise than by law, if this is necessary to pro-
tect the health, honour and dignity, private life, and morals of a
human being, or to defend the constitutional order” (Paragraph 3 of
Article 25 of the Constitution).

Thus, unlike in Germany, in the Basic Law of which human dignity, as
mentioned before, is expressed as legal matter, an absolute value, the vio-
lation of which unambiguously implies the unconstitutionality of the nor-
mative act in question, in the Constitution of the Republic of Lithuania
human dignity is directly related to the protection of the person of a
human being and certain aspects of the inviolability of their private life,
however, it is not explicitly consolidated as an absolute value. It should be
noted that, in the Constitution of the Republic of Lithuania, as well as, for
example, in the Constitution of the Republic of Poland, the conception of
human dignity is not clearly defined and detailed;” in this aspect, the pro-

4 Birmontien¢, T. Zmogaus teisés Lietuvos Respublikos Konstitucijoje. [Human Rights in the
Constitution of the Republic of Lithuania]. Material of the conference “The Constitution, the Human
Being, and a State Under the Rule of Law” held on 24-25 October 1997. Lithuanian Centre for Human
Rights, 1998: 129-138, p. 130.

" Granat, M. Human Dignity as a Source of Freedoms and Rights of Persons and Citizens in the
Constitution of the Republic of Poland. The Protection of Human and Citizen's Rights by Bodies of
Constitutional Jurisdiction in the Current Context. Kiyv, Logos, 2013, p. 76.



visions of the Constitution of the Republic of Lithuania are also partially
similar to the provisions ensuring human dignity that are consolidated in
the Constitution of Latvia.”

The question arises as to what is the Lithuanian constitutional concept of
human dignity and whether the violation of human dignity should be
linked only to the denial of the aspects of the inviolability of the person
and their private life that are directly referred to in the Constitution. In
order to answer this question, one should invoke the provisions of the con-
stitutional doctrine of human dignity that are formulated by the
Constitutional Court of the Republic of Lithuania-a constitutional justice
institution which administers constitutional justice and guarantees the
supremacy of the Constitution of the Republic of Lithuania in the legal sys-
tem, as well as constitutional legitimacy,"” and which, under the
Constitution, is the only institution having the powers to construe the
Constitution.'

Although the content of human dignity as a constitutional value, and the
protection afforded to it by the Constitution of the Republic of Lithuania
are not very often construed in the jurisprudence of the Constitutional
Court of the Republic of Lithuania,” certain features of the constitutional
concept of human dignity may be distinguished:

- Human dignity is an essential and inseparable innate human character-
istic. In disclosing the constitutional concept of human dignity, the
Constitutional Court noted that human life and dignity constitute the
integrity of a personality and mean the essence of the human being,
therefore, human life and dignity, as expressing the integrity and
unique essence of the human being, are above the law.” In addition,
dignity is an inalienable characteristic of the human being as the great-
est social value; every member of society enjoys innate dignity; dignity
is characteristic of every human being, irrespective of how they them-
selves or other people assess them.” Thus, the constitutional jurispru-
dence formulates a general concept of human dignity as an innate char-
acteristic which belongs to every human being, irrespective of their sta-

' For example, Article 95 of the Constitution of Latvia (Satversme in Latvian) prescribes that the state
protects human honour and dignity; torture or other cruel or degrading treatment of human beings is
prohibited; no one is subjected to inhuman or degrading punishment.

"7 The ruling of the Constitutional Court of the Republic of Lithuania of 28 March 2006.

' The rulings of the Constitutional Court of the Republic of Lithuania of 30 May 2003, and 29 October 2003.

' Tt should be noted that the compliance of legal acts with Article 21 and Paragraph 4 of Article 22 of the
Constitution of the Republic of Lithuania has not very often been directly impugned, only in five
Constitutional Court’s rulings: its rulings of 9 December 1998 (the conflict with Paragraph 3 of Article
21 was established), 21 October 1999 (the conflict with Article 22 was not established), 19 September
2002 (the conflict with Article 22 was established), 24 March 2003 (the conflict with Article 22 was
established), and 29 December 2004 (the conflict with Paragraph 2 of Article 21 was not established).

» The ruling of the Constitutional Court of the Republic of Lithuania, which essentially dealt with the
question regarding one of the sanctions established in the penal law—the constitutionality of the death
penalty (ruling of 9 December 1998).

! The ruling of the Constitutional Court of the Republic of Lithuania of 29 December 2004.
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tus, legal or another position, and which is inseparable from their per-
sonality as of a human being. Nevertheless, in addition to general dig-
nity which belongs to every person, it is also possible to distinguish not
an innate human dignity which is inseparable from a personality but the
dignity which should be linked to a special role of a person in the soci-
ety and their constitutional status (for example, the dignity of the
President of the Republic*” or the judge®) and to which, certainly, other
constitutional protection is applied than to the innate dignity that
belongs to every person and is inseparable from their personality.

- The purpose of innate human rights is to ensure human dignity. The
Constitutional Court has held that innate human rights are an individ-
ual's innate opportunities that ensure their human dignity in the
spheres of social life.* In this sense, in the national constitutional doc-
trine, human dignity as a constitutional value, and its protection are
directly linked to innate human rights; thus, when innate human rights
are violated, human dignity as a constitutional value is encroached
upon as well.

- The violation of human rights and freedoms may also mean the violation
of human dignity. The Constitutional Court has held that violations of
human rights and freedoms may also undermine human dignity.” In this
sense, the constitutional doctrine essentially reflects the United
Nations' aforementioned principle of the conception of human rights,
according to which human dignity is a source of human rights, and the
violation of human rights and freedoms may create preconditions for
talking about the encroachment upon human dignity as a constitution-
al value.

The constitutional doctrine shows that, in deciding on the compliance of
specific legal norms with the Constitution, the guaranteeing of human dig-
nity is assessed in its relation to specific human rights (both innate, and
other) such as the right to life and the inviolability of the person, the right
to privacy and social rights. Thus, the relation between human dignity and
human rights is such that the violation of human dignity as a constitution-
al value should be established after the violation of innate human rights is
found, and it may be established after the violation of other rights and free-

2 The Constitutional Court of the Republic of Lithuania has noted that, under the Constitution, the legis-
lature has a duty to establish such an amount of the pension of the President of the Republic, such con-
ditions for granting and paying it which would be in line with, among other things, the dignity of the
President of the Republic as the Head of State, as well as his individual and exceptional legal status
(ruling of 19 June 2002).

> The Constitutional Court of the Republic of Lithuania has noted that, under the Constitution, the remu-
neration of judges must be established by means of a law, their amounts, as well as the material and
social guarantees established to judges, must be such that they would be in line with the constitutional
status and dignity of judges (ruling of 8 August 20006).

** The rulings of the Constitutional Court of the Republic of Lithuania of 9 December 1998, and 16 May
2013.

» The ruling of the Constitutional Court of the Republic of Lithuania of 29 December 2004.



doms is found. A violation of human dignity, for example, may be estab-
lished in cases of arbitrary and unlawful interference in a person's private
life;* disregard for the presumption of innocence may also violate human
dignity.” It should be noted that an essentially identical position is also
taken in the jurisprudence of the Constitutional Court of the Republic of
Latvia.”®

Consequently, according to the constitutional concept of human dignity,
which is disclosed in the Constitutional Court's doctrine, this constitution-
al value as an essential and inseparable innate human characteristic is
inseparable, among other things, from innate human rights, and the viola-
tion of human dignity, under the constitutional jurisprudence, may be
established after violations of both certain innate human rights and other
rights and freedoms of the person are found.

In this context, it is important to note that a special role of human digni-
ty as a constitutional value implies the state's constitutional duty to ensure
respect for, and the defence of, human dignity: the Constitutional Court
has held that human life and dignity should be assessed as special values;
in this case, the purpose of the Constitution is to ensure the defence of,
and respect for, these values; these requirements are raised, first of all, for
the state itself;” the Constitution establishes the state's duty to ensure the
protection and defence of human dignity.* Thus, the necessity to ensure
respect for human dignity as a constitutional value, and its defence, first
of all, implies certain requirements for the state itself, whilst the content of
this duty is also affected by the constitutional concept of human dignity.

Several aspects of the duty of the state (its institutions and officials) to
ensure respect for human dignity, its protection and defence may be dis-
tinguished:

- One of the preconditions for ensuring human dignity as a constitution-
al value is the legislature's duty to guarantee the proper protection of
human rights and freedoms while regulating the relations linked to their
implementation.” This duty reflects the aforementioned inseparable
relation between human dignity as a constitutional value and human
rights, which has been disclosed in the national constitutional doctrine

2 The ruling of the Constitutional Court of the Republic of Lithuania of 21 October 1999.

" The ruling of the Constitutional Court of the Republic of Lithuania of 16 January 2007.

* For example, in the judgement of the Constitutional Court of the Republic of Latvia of 5 November
2008 in case No. 2008-04-0, human dignity is linked to the requirements applied to court proceedings,
and it was emphasised therein that human dignity requires that a person is not an object of judicial pro-
ceedings but that they enjoy a right to express their position before a decision which may have an effect
on their rights and duties is taken.

¥ The ruling of the Constitutional Court of the Republic of Lithuania of 9 December 1998.

** The ruling of the Constitutional Court of the Republic of Lithuania of 29 December 2004.

*'In its ruling of 29 December 2004, the Constitutional Court of the Republic of Lithuania held that the
fact that the legislature, while regulating the relations linked to the implementation of human rights and
freedoms, must guarantee their proper protection, is one of the preconditions for ensuring human dig-
nity as a constitutional value.
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on more than one occasion. The duty to requlate, as appropriate, the
relations linked to the implementation of human rights and freedoms
involves both the positive and the negative aspects, i.e. it respectively
involves the positive duty to take particular actions in order to ensure
the protection of human rights and freedoms, as well as the effective
exercise of human rights (for example, by creating a mechanism for
defending the said rights), and the negative duty, which means that
state authorities and officials may not unreasonably limit human rights
and freedoms.

- The duty to ensure respect for human dignity, its protection and
defence also includes the prohibition of treating a human being solely
as a subject that belongs to a particular social, economic, professional
or another category.” This duty essentially covers the aforementioned
prohibition of German idealist philosophy of treating a person as an
object. Such a conclusion is also confirmed, for example, by the conclu-
sion of the Constitutional Court of the Republic of Lithuania (when it
was deciding in substance on the constitutionality of the death penalty
as a sanction) according to which the cruelty of the crime by itself does
not counterbalance the cruelty of the death penalty which leads to the
degradation of the dignity of the convict, as well as by the statements
provided in support of this conclusion to the effect that "after the death
sentence has been carried out, the human essence of the criminal is
negated as well, he is deprived of any human dignity, as the state in
that case treats the person as a mere object to be eliminated from the

"33

human community".

- The duty to ensure the protection and defence of human dignity is also
inseparable from the courts' duty to defend the rights of citizens, their
personal life, their honour and dignity against any arbitrary or unlawful
encroachment and interference.” In the Constitutional Court's jurispru-
dence, it has been recognised that in order to ensure the proper protec-
tion and defence of human dignity, the institute of compensation for
damage is also of particular importance.*

Thus, a duty stems from the Constitution for the state, its institutions and
officials to ensure respect for human dignity, i.e. an essential and insepa-
rable innate human characteristic, which is related to human rights in such
a way that in certain cases where human rights are violated the violation
of human dignity may be established as well, and to ensure its defence and
protection. It should be noted that the content of this duty may be differ-
ent also depending on the context of the rights and freedoms of the per-
son in which human dignity is construed in a particular case.

32 The ruling of the Constitutional Court of the Republic of Lithuania of 29 December 2004.
* The ruling of the Constitutional Court of the Republic of Lithuania of 9 December 1998.
**The ruling of the Constitutional Court of the Republic of Lithuania of 30 June 2000.

3 The ruling of the Constitutional Court of the Republic of Lithuania of 19 August 2006.



Since, due to a particularly difficult economic and financial situation, most
of the questions of constitutionality arose specifically in the context of the
legal regulation adopted in the area of social security, it is appropriate to
mention several examples of the aspects of the constitutional duty (that
have been formulated in the national constitutional doctrine) to respect
and defend human dignity in the context of social rights. First of all, it
should be noted that, in construing the provision "the dignity of the human
being shall be protected by law" of the Constitution (Paragraph 2 of Article
21), the Constitutional Court noted that the state must create such a sys-
tem of social maintenance (inter alia, establish such a model of granting
and paying disability pensions) which would assist in maintaining living
conditions corresponding to human dignity, and, if necessary, provide a
person with necessary social security.® The Constitutional Court of the
Republic of Latvia also takes an essentially analogous position that a right
to at least minimum level of social security, which stems from the
Constitution, should be directly linked to human dignity.”

In the Lithuanian constitutional doctrine, it is also held that human digni-
ty, the right to life, and the right to the best possible health® are so close-
ly related that, on the one hand, in case proper health protection was not
ensured, the human rights to life and the protection of human dignity
would no longer be fully-fledged ones; on the other hand, the right to the
sustaining and saving of life in the event when a person's life is in danger,
is an inseparable and fundamental part of the human right to the best pos-
sible health. In addition, living conditions (together with minimum social-
ly acceptable needs) corresponding to the dignity of the person (or the
human being) are mentioned as a criterion for establishing a limit below
which the remuneration established for state servants (and other employ-
ees whose work is remunerated from the funds of the state and municipal
budgets) cannot be reduced even when there is a particularly difficult eco-
nomic and financial situation in the state.* The same also applies to pen-
sions established in the state.” In other words, human dignity may also be
a criterion for establishing whether certain rights and freedoms conferred
on a person are not violated and whether the state has properly implement-
ed its constitutional duty to defend and protect human dignity.

It needs to be emphasised that, in general, the constitutional duty to
respect human dignity undoubtedly arises not only for the state but for
other subjects as well. This is also partially confirmed by the constitution-

36 The ruling of the Constitutional Court of the Republic of Lithuania of 2 September 2009.

’The judgment of the Constitutional Court of the Republic of Latvia of 13 March 2001 in case No. 2000-
08-0109, and its decision of 13 February 2013 in case No. 2012-12-01.

¥ The Constitutional Court of the Republic of Lithuania emphasised that the free-of-charge medical aid
guaranteed to citizens must be in line with the requirements of accessibility and quality raised for
healthcare services, such aid must be rendered under the conditions and procedure heeding human dig-
nity (ruling of 16 May 2013).

* The ruling of the Constitutional Court of the Republic of Lithuania of 11 December 2009.

* The ruling of the Constitutional Court of the Republic of Lithuania of 20 April 2010.
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al jurisprudence in which it is held that, for example, a public broadcaster
must refuse to broadcast programmes or broadcasts in which opponents
or other persons are insulted or otherwise humiliated, in which any people
are discriminated on the basis of their sex, race, nationality, language, ori-
gin, social status, belief, convictions, or views, in which human dignity is
otherwise violated, or the public broadcaster must not permit that persons
who do so participate in its programmes or broadcasts; the state (institu-
tions authorised by it) have a duty to supervise whether the programmes
and broadcasts broadcast by radio and television broadcasters (including
private ones) do not violate, among other things, human dignity, the rights,
freedoms and legitimate interests of the person.” In addition, the particu-
lar importance of human dignity as a constitutional value, undoubtedly,
also has an effect when persons exercise other rights and freedoms con-
ferred on them, since, as the Constitutional Court held in its ruling of 8
May 2000, a lawful behaviour of a human being is not unlimited and
absolutely free; a human being, as they are a social being, lives in the soci-
ety among similar human beings who are equal in their dignity and rights;
every human being has duties to the society in which their personality may
develop freely and completely while the principal duty among them is not
to restrict the rights and freedoms of other people. Thus, persons must
implement the rights and freedoms conferred on them in such a way that
human dignity is not violated, and, in order to protect this constitutional
value, even a lawful behaviour, when implementing these rights and free-
doms that are conferred on them, may be limited.”

To sum up the content of the national doctrine in the context of human
dignity, it should be held that although "the legal formulation” human dig-
nity also exists as jurisprudential matter, the intensity of mentioning it, in
comparison to the jurisprudence of other countries, say, the constitutional
courts of Germany or Poland, is quite lower. It should also be mentioned
that, unlike in the constitutional jurisprudence of the aforementioned
countries, in which an assessment related to human dignity is understood
as an independent basis allowing to decide on the constitutionality of legal
acts, in the Lithuanian constitutional jurisprudence, human dignity is
linked to the content of a specific human right. It is clear that both such
scientific and jurisprudential realities are possible. Therefore, there are no
grounds to assert that, in the national constitutional jurisprudence, an
assessment related to guaranteeing (failure to guarantee) human dignity is
not used as an argument in substantiating the Constitutional Court's rul-
ings. On the contrary, we may treat every Constitutional Court's ruling
which decides on a human right or freedom as "a case concerning human
dignity".

I The ruling of the Constitutional Court of the Republic of Lithuania of 21 December 2006.

* The jurisprudence of the Constitutional Court of the Republic of Lithuania shows that, for example, the
constitutional freedom of science and research (ruling of 5 May 2007), and freedom of information (rul-
ing of 28 May 2007) may be subject to limitation.



PE3IOME

TeopeTnueckoe MTpHU3HaHWE IPUOPUTETa HpaB U CBOOOA UYeAOBeKa U HUX
IIpaBOBasi KOHCOAWAQIIUS SBAGIOTCS SAPOM KOHCTUTYILIMOHAAU3Ma AeMOKpa-
TUYEeCKUX roCyAapcTB. [IOHATHO, UTO cuCTeMa 3alllUThl IIpaB U CBOOOA, de-
AOBEKa IIPeACTaBAdeT COOOU OCOOYIO0 COBOKYIIHOCTH HOPM IIOBEAEHUS AIO-
Ae¥. AOKTPUHBI KOHCTUTYIMOHAAU3Ma AEMOKpPaTHYeCKUX TIOCYyAapCTB
MPU3HAIOT, YTO MOMEHT BO3HUKHOBEHUSl OCHOBHbBIX NPAB M CBODOOA, COBIIaAA-
eT C MOMEHTOM pOJKgeHUs 4eAOBeKa. TaKas KOHIeNIus 0OyCAOBAEHA Hec-
KOABKUMM aclleKTaMu. Bo-mepBLIX, OHa 60Aee He IMTPeAOCTaBASIET KaKoe-Au-
00 OCHOBaHUE aIllpHOPU OCHapPUBaTh IIEHHOCTHL IpPaB U CBOOOA UeAOBEKaA.
Bo-BTOpPEIX, OHa IPEeAOCTaBASIEeT OOABIITYIO BO3MOKHOCTE MUCCAEAOBAHHUS CO-
AepiKaHUs KOHKPEeTHOr'o IIpaBa MAM CBOOOABI M OaraHCa MeXXAYy IIpaBaMU U
CcBOOOAAMU.

I/ICCAQAYH IIpaBa 1 CBO6OABI YeAOBeKa, Mbl Hen30e>KHO CTAaAKHMBAaeMCs C IOo-
HATHEM 9YeAOBeUYeCKOI'O AOCTOMHCTBA. Kak sTo He IIapapAOKCAABHO, HECMOT-
PA Ha TO, YTO TepMHH "yeproBeUECKOE ,A,OCTOI/IHCTBO" SIBASIETCSI COCTaBHOU
YaCTBIO COAEPIKaHHUsI MHOTHUX MEXAYHAPOAHO-IIPABOBBIX AKTOB W HAITUO-
HAABHBIX KOHCTHTYHHﬁ, OAHAKO ITOHMMAETCA HEOAHO3HAYHO. B HEKOTOPEIX
CTpaHaX, TaKUX KakK IToAbllla uAM FepMaHI/Iﬂ, genoBeueCKoe AOCTOHMHCTBO
SABASIETCA HACTOABKO BA’>KHBIM SIADOM KOHCTUTYITMOHHOTO IIPABOCYAUS, 9TO
penraeT UCXO0A MHOTUX AEA. B APYTUX CTPAaHAX, TAKUX KdK AuTBa u AaTBu,
JenoBedeCKoe AOCTOMHCTBO YIIOMHWHAETCS B KOHCTUTYIIMOHHOM IIPABOCY-
AWM, OAHAKO HE ABAIETCA Hanboaee Ba’KHBIM WA €ANHCTBEHHBIM aprymMeH-
TOM, OIMIPEAENAIOINM HNCXOA KOHKPETHOT'O AeAd.

Heo6xoaAMMO Tak>XKe OTMETHUTH, YTO Pa3AMYHAsI CTeIIeHb YIIOTPeOAEHUS Tep-
MHHA 'deAoBedecKoe AOCTOMHCTBO' B KOHCTUTYITMOHHOM MIPABOCYAUN pPa3-
AVWYHBIX CTPaH He O3HAavaeT Pa3sAWYHBLINM YPOBEHb YBa’KeHUS YEeAOBEUYECKO-
rO AOCTOMHCTBA B 3TUX CTpaHaX.

Hu ¢dunrocodusa, Hu mpaBoBepeHUEe He AQIOT OAHO3HAQUHOTO OIPEAECAEHUS
TIOHSTUS YEAOBEUECKOI'0 AOCTOMHCTBA. TeM He MeHee MBI MOJKEeM CAEAaTh
Ba’KHOE 3aKAIOUEHHE, YTO OHTOAOTHMYECKasd CYIHOCTb YEAOBEUECKOT'O AOC-
TOMHCTBA U B (PUAOCOGCKOM, U B IIPABOBOM aCIIEKTaX AyUIlle BCETO PAaCK-
PBIBaeTCiA IIyTeM COOTHOIIIEHUA 3TOTO TepMUHA C TEPMUHOM IIpAaB U CBO60,A,
yearoBeKa. Ha ocHoBe OMIIMPUYECKOI'0 MeTOAAQ MBI IIPUIIAU K BEIBOAY, 4YTO
YeAOBEYEeCKOe AOCTOMHCTBO He MOJKeT OBITh HapyIleHO 0e3 HapyIIleHUs
KOHKPETHOTO IIpaBa MAM CBOOOABI. B 3TOM CcMBICA€, MBI OCHOBBIBAEMCS Ha
METOAOAOTMYECKOM TIOAXOAE K TPAKTOBKE TEpPMHMHA 'YeAOBEUYECKOe AOCTO-
WHCTBO" KaK HEKOTO0 CMHOHMMAa KOHKPETHBIX IIpaB M CBOOOA WAM IIpaB U
cBO0OOA BOOOIe. ObecneunBasg KOHKPETHOE IIPABO UAM CBOOOAY UYEAOBEKQ,
KOHCTUTYIIMOHHAS IIPaKTHKa 00eCcIednBaeT AOCTOMHCTBO AMYHOCTH.
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On constitutional level human dignity is often being considered as a con-
stitutional principle, a human right or a basis for human rights and free-
doms. The diversity of the interpretations triggers uncertainty of constitu-
tional status of human dignity. Under Armenian jurisdiction human digni-
ty is mostly being perceived as a basis for human rights and freedoms.
Such a perception of human dignity renders it an intermediary category
the direct protection and application of which can seem to be indefinite,
as along with the development of rule of law the protection of human
rights and freedoms is presumed per se, thus if we constrain constitution-
al status of human dignity merely to a basis for human rights and freedoms
it would be impossible to ensure the direct application and protection of
human dignity. However, the recent decisions of the Constitutional Court
of the Republic of Armenia, case-law of the European Court of Human
Rights, as well as the judicial practice of the foreign countries show that
the issue of violation of human dignity is not being discussed in regard to
all human rights and freedoms, but mostly in combination with those non-
material values violation of which directly leads to humiliation of human
characteristics, as a result of which mental integrity of the person can be
broken. Human dignity does not also amount to those non-material values
as well, it just appears as a substance of those values and is reflected most-
ly through them, but its protection could be performed irrespective of the
fact of breach of any right or freedom. Due to its content human dignity
expands the scope of its application.

In Armenia the direct protection and application of human dignity is most-
ly being performed by the Constitutional Court of the Republic of Armenia,
the legal approaches of which allow to compose a definite concept of direct
protection and application of human dignity. In its DCC-997 decision the
Constitutional Court applied the concept of human dignity in a dual man-
ner. On the one hand it declared human dignity to be a basis for human
rights. On the other hand it considered human dignity in correlation with
the right to freedom of speech and defined the margins of legitimate inter-



ference with human dignity. In its DCC-834 decision the Court indirectly
revealed some of the aspects of legal content of human dignity in its direct
application, particularly the Court interpreted the expression "reasonable
fear to become a subject to persecution' stipulated by Law on Refugees
and held that such a fear can be triggered by a threat which can lead to
humiliation of human dignity due to its shape and gravity. As we see the
Court linked the notions “fear” and “threat" which refer to mental integri-
ty of the person, with the notion "dignity”. The European Court of Human
Rights also behaves in this manner. In other words the Constitutional Court
declared mental integrity of a person to be an element of human dignity.
The Constitutional Court also enumerated those values the threat of viola-
tion of which particularly can comprise such a humiliation of dignity. Right
to life, right to physical integrity, right to liberty, freedom of religion and
the economic basis of existence were declared as such values.

These approaches have been developed in the DCC-1121 decision, which
can be considered to be a revolutionary one for the direct application and
protection of human dignity in Armenia. Thanks to it the perception of
monetary compensation of non-pecuniary damage in the Republic of
Armenia has been basically reversed. The Constitutional Court grounded
the necessity to compensate such damage, as human dignity which is
defined as an ultimate value under Article 3 of the Constitution of Armenia
presumes, inter alia, the right of a person to avoid moral sufferings condi-
tioned by the personal characteristics. Thus mental integrity has directly
been declared as an element of human dignity, as the right to avoid moral
damages refers to the person's mental/psychological integrity. The
Constitutional Court also considered that in cases of illegal deprivation of
liberty and illegal search the compensation cannot automatically be equat-
ed to compensation of physical and material damage, as in such cases it
will not be equivalent to the mental sufferings caused to the person.
Constitutional Court also stated that torture, inhumane or degrading treat-
ment or punishment are always accompanied by moral sufferings which
could be even more severe than possible physical or material damage and
that it is impossible to compensate completely the damage caused to a per-
son and his dignity without reasonable and just satisfaction for those moral
sufferings. In other words the Constitutional Court declared the right of a
person to get monetary compensation for moral damages. The Court held
this decision governed by the Constitution of the Republic of Armenia, as
well as by the international obligations undertaken by it within the
European Convention on Human Rights. Based on the aforementioned
decision the National Assembly of the Republic of Armenia has already
passed a law changing and amending the Civil Code of the Republic of
Armenia.

For the direct protection and application of human dignity the proper
interpretation of its meaning is of key importance, as the constitutional sta-
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tus of dignity and the scope of the people capable of applying for the pro-
tection of dignity depend on it. Sometimes dignity is interpreted as per-
son's self-worth. It is apparent that such interpretation of the meaning of
human dignity artificially narrows the possibilities of the application of the
mechanisms of protection of human dignity, as there are some people, par-
ticularly kids and more likely people with mental disabilities, who are
deprived of the possibility to assess their personal characteristics and the
social nature of the behavior performed towards them, in other words they
are unable to realize their self-worth. Consequently, within the mentioned
interpretation of dignity they will be deprived of the possibility to apply
for the protection of their dignity. Such a problem arises in all those cases
when dignity is considered to be self- worth, self-respect, personal opinion
and/or treatment of a person towards personal positive characteristics. But
we cannot deny that the mentioned people are also endowed with human
dignity, as everyone is endowed with it, hence the mechanisms of the
direct protection of dignity shall be applied via the legitimate representa-
tives of people who are unable to do that by themselves. The state shall
and can take appropriate steps in this direction as well. For instance, in
Armenia subjecting the person to medical or scientific experiments is a
crime of public accusation. Threat and torture which are now, unfortunate-
ly, crimes of private accusation, are not going to be enumerated in the list
of the crimes of private accusation according to a new Criminal Procedure
Code of Armenia, which is now being considered as a Draft Code. In cor-
relation with the right to freedom of speech the protection of human dig-
nity of the people with mental disabilities can be performed via their legal
representatives, as it is stated in the decision of the Court of Cassation of
Armenia'. In Russian Federation such experience also exists’. The fact that
human dignity cannot be considered as a personal treatment towards per-
son's own qualities can also be proved by the attitude existing in interna-
tional practice according to which all crimes lead to violation of human
dignity. Such legal attitude is expressed in one of the decisions of the
Constitutional Court of the Russian Federation®’. From the mentioned it
derives that the fact of humiliation of human dignity and the mechanisms
for its protection are not conditioned by the person's personal treatment
towards himself/herself, by realizing or by the ability to realize his/her dig-
nity. For the direct protection of human dignity in Armenia several legisla-
tive amendments should still be held, as nowadays in Armenia the cases of
direct violation of human dignity could be considered within Article 1087.1
of Civil Code, which protects the person solely from humiliation of repu-

' Decision of the Court of Cassation of the Republic of Armenia, 27.04.2012, Civil Case N t4?/
2293/02/10 http://www.idcarmenia.am/sites/default/files/attachments/SkizbMedia_ 0.pdf
(In Armenian).

* Decision of the Plenum of the Supreme Court of the Russian Federation, Ne11, 18.08.1992
http://www.pravo.vuzlib.org/book_z257_page_14.html) (In Russian).

> Decision of the Constitutional Court of the Russian Federation, N 1-IT, 15.01.99
http://zakonbase.ru/content/base/31562 (In Russian).



tation caused by illegal exercise of the right to freedom of expression.
Other cases of degrading treatment could not be considered and protect-
ed under this article. Though Criminal Code of Armenia stipulates torture
as a crime, anyway the European Court of Human Rights distinguishes tor-
ture, inhumane treatment and degrading treatment, which are differentiat-
ed based on the extent of intensity of the interference. The Armenian leg-
islation should be introduced to regulations which would allow to protect
a person in all those cases when the interference does not amount to tor-
ture and which would ensure just satisfaction for it. Within the present reg-
ulations such possibilities do not exist.

Direct application and protection of human dignity also depend on the
borders of the content and application of dignity. Nowadays, unfortunate-
ly, some adverse tendencies of distortion of the content of dignity could
be noticed. Several inhuman, immoral and irrational legal solutions have
been justified by the content of dignity, which resulted from the percep-
tion of dignity as an absolute and unlimited category. The abuse of digni-
ty triggers its deformation and now it is used as a tool for justification of
human permissiveness. In that case human dignity loses its value, its axi-
ological function and turns to a deformed category. The aforementioned
conditions the necessity to discuss the issue of restricting the content of
notion of "human dignity” and the issue of defining its barriers. Such
necessity is also conditioned by the fact that in present human dignity
stops to be solely an abstract category, and it is often being referred to
solve real legal issues. Besides, human dignity plays an ideological and axi-
ological role on executive and legislative planes, which also conditions the
necessity to define the barriers of its possible application at least within
legal literature and legal thinking. Absolute nature of human dignity can
be admissible merely in regard to prohibition of its humiliation by torture,
inhuman or degrading treatment, as well as in the context of the ban to
treat a person as a mean in the relations with the state and in all other rela-
tions. The same cannot be said when autonomy and freedom of choice are
being discussed as the elements of human dignity. In this concern two
main questions arise: whether any expression of autonomy falls within the
ambit of the content of dignity and whether any restriction to it violates
human dignity. In this context notwithstanding the absolute nature of
human dignity it cannot be considered to be unlimited in its content.
Cicero, who discussed the ideas of human dignity considered it to be a
human quality which opposes human being to animals. Afterwards all the
other philosophers treated human dignity in the same manner and it is not
surprising as during the whole history of the development of the concept
of human dignity human reason has been considered to be one of its ele-
ments. Consequently, autonomy and freedom of choice as elements of dig-
nity are constrained by reason and can be expressed only in a reasonable
manner. Though the idea of correlation of dignity and autonomy comes
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from Kant's concept, he discussed autonomy of human being endowed
with reason, who is endowed with dignity due to his reason which lets him
follow moral law. The other element of human dignity which restricts its
content and application is that human being is created by God and by His
Image. Human dignity being set forth in basic law comprises a constitu-
tional value, constitutional reality, basic law, in its turn, has an axiological
content. The axiological nuances of basic law have brilliantly perceived the
authors of New Dictionary of the Armenian Language published in Venice
in 1837. They described Constitution as “Regulatory determination of bor-
ders and Divine Providence''. It is evident that we deal here not only with
a supreme “determination” of constituting nature and, hence, with legal
regulation of such a scale, but that it is based upon divine perception, a
system of values granted from above, ultimate Providence’. Thus, the bor-
ders of the content of human dignity and its application shall be reason-
able and human by retention of the main principles of Heaven Creation.
The limited nature of the content of human dignity can also be identified
in the light of the ideas of natural law school. The reasonable nature of nat-
ural law has always been an element of this law school. Hugo Grotius con-
sidered that the laws of natural law are put in the nature of human reason.
He admitted only the law which derived from the demands of the reason.
The natural law, in its turn, is moral law, the source of which is human
nature and human reason.

Thus, we can conclude that human being is endowed with human dignity
due to his reason. Autonomy and freedom of choice can be expressed only
in accordance with the demands of human reason, morality and human
nature. Human dignity is an absolute value, but it is not unlimited in its
content. Any expression of freedom of choice and autonomy do not fall
within the scope of the meaning of human dignity and cannot be justified
by it, the contrary would violate the very substance of law.

PE3IOME

B cBs3M ¢ KOHCTUTYIIMOHHBIM CTQTyCOM AOCTOMHCTBA AMYHOCTU B CTaThe
aBTOPOM BBIAEASIIOTCS TPU OCHOBHBIX BOIIPOCA: BO3MOXKHOCTBH IIPSIMOU 3a-
HIUTHl AOCTOMHCTBA AMYHOCTH, MHTEepIIpeTalis COAepKaHUs AOCTOUHCTBA
AWYHOCTH ¥ TPAHUIILI COAEPIKaHUS U peasnsalliid AOCTOUHCTBA AMYHOCTU.
ABTOpPOM OCIapuBaeTcs UAes, B COOTBETCTBUM C KOTOPON KOHCTUTYLMOH-
HBIM CTaTyC AOCTOMHCTBA AWYHOCTHU SIBASIETCS AUIIL OCHOBOM IIpaB U CBO-

* Harutyunyan G., Constitution and Constitutionalism in the Context of Constitutional
Culture of the New Millennium, New Millenium Constitutionalizm: Paradigms of Reality
and Challenges, NJAR, Yerevan 2013, p. 31.

* Ibid.



00p, 4YenoBeKa. ABTODP INOAYEPKHBAET, YTO IpgMad 3allluTa AOCTOMHCTBA
AWMYHOCTHU OCYIIIECTBASIETCS IIOCPEACTBOM HEMAaTepHAAbHBEIX OAAr, Hapylle-
HUe KOTOPBIX YMaAdeT IIPU3HAKW, IIPUCYIINE TOABKO YEAOBEKY, HO AOC-
TOMHCTBO He OTOKAECTBASIETCSA C HUMHM, U €ro 3alluTa MOXKeT OCYIIeCT-
BASTBCSI U PA3AEABHO OT 3THX OAar. ABTOPOM MOAYEPKUBAETCS POAb KoHc-
TUTYIIHOHHOTO CyAa ApMEHMHM B BONPOCE IIPSAMOM 3alUTHl AOCTOMHCTBA
ANMYHOCTU. ABTOPOM OOCY>KAQIOTCS HEraTUBHBIE CTOPOHEBI PACIPOCTPAHEH-
HOT'O TIOAXOAQ K MHTEPIIPETAIuU COAEP>KAaHUSA AOCTOMHCTBA AWYHOCTH KakK
CaMOOIIeHKM AUYHOCTH, CAMOYBAa’KeHUS UAYM MHEHHS YeAOBeKa O CBOUX IIO-
AOKUTEABHBIX KaueCcTBaX. ABTOP OOOCHOBBIBAeT, YTO (PAKT YMAAEHUSA AOC-
TOMHCTBA AUYHOCTHU, €T0 3alllUTa U OTPUIlaTEABHBIE TTIOCAEACTBUS AAS IIpa-
BOHAPYUIUTEAS] He MOTyT OBITb OOOCHOBAHBI CAMOOIIEHKOW AMYHOCTHU. AB-
TOpP 0CODO IIOAUEPKUBAET 3HAUMMOCTH I'DAHUI] COAEP’KAHUSA AOCTOMHCTBA
AMYHOCTHU U €T0 PeaAr3allud U OTMeUYaeT, YTO B COBPEMEHHOM MUpPE COAEp-
>KaHHe AOCTOMHCTBA AWYHOCTHM YaCTO MCKA’KAeTCs B pe3yAbTaTe Iopabdo-
1IeHUs1 BOCIPUATUEM aOCOAIOTHOM I€HHOCTU AOCTOMHCTBA AWYHOCTU. B
3TOU CBA3U @BTOP CUYWUTAET, YTO AOCOAIOTHASA II€HHOCTh AOCTOMHCTBA HE
TIOAPA3yMeBAET HEOIPAHWUYEHHBIM XapaKTep COAEP’KaHUA AOCTOMHCTBA
AWYHOCTH, U YTO OHO BCErA@ OIPAHUYEHO TPeOOBAHUSAMM Pa3yMa, 4YeAOBe-
YeCKOM IIPUPOABI, MOPAAU M OCHOBOIIOAATAIOIIMMU 3aKOHaMU Bo>KecTBeH-
HOTO MUPO3AAHUSA.
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1. Introduction

In my presentation, I will first briefly go over the meaning and function of
the human dignity clause in the Constitution of Korea. I will then explain
how we derived non-enumerated rights from the human dignity clause by
introducing a few of our cases, especially regarding the right of self-deter-
mination.

2. The Meaning and Function of Article 10
(1) Adoption of the Human Dignity Clause

The Constitution of Korea was first enacted in 1948, but it was only in 1962
when the human dignity clause was adopted. The current Constitution of
Korea has several provisions guaranteeing basic human rights from articles
10 to 37. Article 10 states:

All citizens shall be assured of human dignity and worth and have the right
to pursue happiness. It shall be the duty of the State to confirm and guar-
antee the fundamental and inviolable human rights of individuals.

There are of course other provisions prescribing human dignity in regard
to specific human rights in the Constitution of Korea. For example, Article
32, Section 2 provides that "standards of working conditions shall be deter-
mined by the Act in such a way as to guarantee human dignity." Article
36, Section 1 provides that "marriage and family life shall be entered into
and sustained on the basis of individual dignity." In this presentation, how-
ever, we will be focusing on Article 10, which declares human dignity in a
more comprehensive manner.



(2) Meaning and Function

(a) Basic principle and individual's rights

Article 10 of the Constitution of Korea sets forth human dignity and value
to be the ultimate goal and fundamental ideology for all basic rights. It is

a guideline that binds every governmental organization, and it represents
the obligation and the task of the nation to guarantee human dignity.

Furthermore, the Court has ruled in several opinions that Article 10 guar-
antees each individual's right to personality, right to pursue happiness, and
right of self-determination. These rulings indicate Article 10 serves as both
the objective norm and the subjective right one can assert at trial.

(b) Complementary measure for specific human rights

Given that the human dignity clause guarantees individual rights, the rela-
tion between Article 10 and other provisions that guarantee specific human
rights such as the freedom of expression or right to property, may become
an issue.

To realize a genuine life as a human being, the guarantee of various kinds
of basic human rights is necessary. As a result, it can be said that the real-
ization of diverse human rights is the measure and the process to fulfilling
human dignity. In this sense, the Court has ruled that "human dignity and
worth" is the ultimate goal of all basic rights.

Specific human rights clauses from articles 11 to 37, however, primarily
protect human dignity related to their own areas only. So, if we can find a
specific right directly related to the issue, we must apply that specific right
before implementing the human dignity clause.

On the other hand, there can be blind spots that cannot be covered by the
enumerated basic rights. This is when the human dignity clause plays a
complementary role in guaranteeing the human rights of the people. The
decisions of the Court which derived the right to personality and the right
of self-determination from the human dignity clause to fill in this blind spot
would be good examples. This is the significant function of the human dig-
nity clause in Korea.

Accordingly, we will now focus on how the Constitutional Court of Korea
has made practical use of Article 10 in actual cases, by reviewing impor-
tant decisions that addressed issues on the right of self-determination and
the right to personality.

3. Actual cases
(1) Adultery case
In an adultery case in 1990, which was one of the early decisions of the
Court, the right to personality and the right of sexual autonomy was rec-

ognized to be derived from Article 10. The Court stated that, protecting an
individual's right to determine their own destiny is a precondition to pro-
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tecting their right to personality and their right to pursue happiness, which
are the essence of being a human being. These two rights are guaranteed
by Article 10 of the Constitution. The right to decide whether to have a
sexual relationship or not, and with whom one will have a sexual relation-
ship with, is part of an individual's right to make their own decisions in
life. Thus, the Court found that criminally punishing adultery restricts the
freedom of sexual autonomy.

But the Court also found that, in order to protect marital relationships and
preserve social order, the legislature's judgment to criminally punish adul-
tery was not arbitrary, and thus was constitutional (2 KCCR 306-331,
89Hun-Ma82, September 10, 1990). The Court also noted legal awareness
and the strong demand for preemptive prevention of adultery in Korea in
making this decision.

The Court later reiterated its decision that the provision was constitution-
al in three different cases in 1993, 2001, and 2008. But in the most recent
decision in 2008, 5 justices out of 9 delivered a dissenting opinion assert-
ing that the provision infringes on the right of sexual self-determination
and privacy. [20-2(a) KCCR696-726, 2007 Hun-Kal7, October 30, 2008]

(2) Sexual Intercourse under Pretense of Marriage Case

Another significant case regarding the right to sexual autonomy was on the
constitutionality of a provision where a person that induced a woman into
having sexual intercourse under pretense of marriage, was punishable by
law.

How an individual induces an other to be engaged in sexual activity is
within the boundaries of private sexual autonomy. Such manner may entail
stretching of the truth, and sometimes even exaggerate one's intention to
get married. The Criminal Act in Korea does not punish pre-marital sexu-
al relationships, and there is also no reason to punish the ordinary conduct
of inducing a partner into a pre-marital sexual relationship unless any coer-
cion or violence is involved.

The notable part in this decision is the explanation of women's right of sex-
ual autonomy. The provision seems to protect women by punishing men
who have induced women under pretense of marriage. But the Court's
opinion was that, if a woman, after voluntarily deciding to have a pre-mar-
ital sexual relationship, later asks the court to punish the man, arguing she
was misled, it could be interpreted as an act of denying her own right to
sexual self-determination. Also, the provision was deemed to force sexual
ideology on women based on patriarchy and moralism by limiting its pro-
tection to women with no habit of so-called "obscene acts." The rest of the
women that engaged in sexual relationships with multiple partners were
stigmatized as 'women who are prone to an obscene act' and not protect-
ed by the provision. In this regard, this provision not only conflicted with



gender equality, but also denied women's right to self-determination under
the disguise of protecting women, by treating them as individuals with no
capacity of voluntary decision making. Therefore, the Court ruled that the
right to sexual self-determination protected by this provision rather went
against women's dignity and value. [21-2(b) KCCR 520-544, 2008Hun-Ba58,
November 26, 2009]

(3) Withdrawal of life sustaining treatment case

In 2008, a constitutional complaint was filed by a patient who had been in
a permanent vegetative state since suffering brain damage and was receiv-
ing life sustaining treatment. The complaint requested constitutional
review of legislative omission for providing an Act addressing the with-
drawal of life sustaining treatment.

In this case, whether the dying patient has the right to determine their par-
ticipation in withdrawal of life sustaining treatment was an important prem-
ise. The Court recognized the right to determine whether to deny or cease
life sustaining treatment as a basic human right guaranteed by the
Constitution. The reasoning was as follows:

'Withdrawal of life sustaining treatment, or in other words, the self deter-
mination to shorten one's own lifespan conflicts with the constitutional
value of protecting the 'right to life'. Since life is a source of human being,
and the basis for human dignity, it cannot be disposed at one's discretion.
Meanwhile, as human dignity and worth prescribed in Article 10 is the
supreme value of our Constitution, the life of a dying patient should be
protected in a way that best suits human dignity.'

As the 'dying patient’' can only extend his/her life with the help of med-
ical equipment and be in the irrecoverable stage due to the loss of other
functions of his/her body, the life sustaining treatment for the 'dying
patient' is, medically speaking, a mere continuation of meaningless intru-
sion upon a person's body without any possibility of an effective cure.
Moreover, such treatment can be regarded as having no role in preventing
death, but as artificially extending the final stages of the death process that
has already started. Therefore, although the decision and actual practice of
withdrawing life sustaining treatment may shorten a patient's lifespan, this
cannot be deemed as facilitating suicide or as arbitrary disposal of life.
Rather, this is in line with the concept of human value and dignity in that
such practice allows an individual to leave his/her life to nature, freeing
the dying patient from any non-natural intrusions of his/her body.

Therefore, a patient can be regarded as an individual able to decide
whether to deny or cease life sustaining treatment to keep one's dignity
and value as a human being when facing death. The patient may further
inform the medical staff of his/her decision or wishes in advance before
being unable to communicate, and such a decision should be protected as
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one of the aspects of the self-determination right guaranteed by the
Constitution.

Apart from the recognition of such right, however, necessity of sufficient
social consensus, separation of power and discretion of the National
Assembly taken into account, the Court found it difficult to conclude that
the state has an obligation to legislate a specific act to address the with-
drawal of life sustaining treatment.

(4) Abortion Case

In reviewing the constitutionality of a provision punishing abortion and not
permitting the abortion based on social grounds or financial hardship, the
Court found that the right of women not to be forced to endure sacrifices
inherent in pregnancy and delivery is included in the right to determine
their own destiny that the human dignity clause guarantees.

But whether punishing abortion is excessive restriction on women's right
of self-determination or not, the opinions of the justices were divided 5 to
4, and thus punishing abortion was declared constitutional.

(5) Others

In other cases, the Court derived individuals' freedom to choose or change
one's surname from the human dignity clause, declaring the civil code
requiring a person to follow only the original father's name to be uncon-
stitutional. There was also a case where the Court found that the right of
parents’ access to the gender information of the fetus was an aspect of
right to personality guaranteed by the human dignity clause.

4. Conclusion

It is impossible to enumerate every specific basic right in the written
Constitution. Moreover, in accordance with the evolution of society, the
necessity of newly recognized basic rights may emerge. As a result, the
role of the human dignity clause filling in the vacancy of enumerated
rights is likely to become more important.

The concept of human dignity is abstract and comprehensive. Therefore,
deciding whether a certain circumstance coincides with human dignity
may differ among specific cases and societies. As for Constitutional Court
of Korea, although every justice has agreed to recognize the right of
women to determine abortion as a basic human right that is derived from
the human dignity clause, their opinions differ on whether punishing
women to protect the life of fetuses infringes on women's right of self-
determination. In this regard, to embody the essential elements of human
dignity through constitutional cases and research by academia will be an
important task ahead of us.



The application of human dignity clause was mostly focused on the mat-
ter of the right of self-determination and right to personality. But in mod-
ern society, individual's economic and material condition is regarded as an
essential element to sustain human dignity. Therefore, we should make an
effort to find out how this human dignity clause can play a role in areas
such as labor condition, education, medical care and social welfare.

I sincerely hope this international conference on human dignity will pro-
vide a meaningful opportunity to share our experience and contribute to
our progress in realizing human dignity. Thank you for listening.

PE3IOME

AOCTOMHCTBO AMYHOCTH, ynoMmsgHyToe B cT. 10 KoHcturynuu PecniyOauku
Kopes - 3To He TOABKO HAes, IIOAOKeHHas B OCHOBY KoHcTUTyLuU, HO U
CaMOCTOSATEABHOE CYOBEKTUBHOE IIPAaBO YenroBeKa. KoHcTuTynuoHHBIN Cyp,
Pecniybamku Kopes, HanpuMmep, HaXOAUT, YTO IIPABO HA CEKCYAABHYIO He-
3aBHCHUMOCTB, IIPABO Ha HAaMEPEHHOeE IIpeKpallleHue MeANKAMU ITOAAEPIKU-
BAlOIlle TepaluM W IIpaBa ’KEHIIWH Ha TapaHTHUH, B CBA3U C OepeMeH-
HOCTBIO U POAAMHU BBITEKAIOT U3 copeprkaHud cT. 10 Koncrturynuu. OpHa-
KO HECMOTpPS Ha TO, 4YTO BCE CYABU €AMHOTAACHO IIPU3HAIOT IIPABO JKEHIIUH
Ha abOpPT KaK OCHOBHOE IIPABO YEAOBEKA, BHITEKAIOIee U3 AOCTOUHCTBA Ue-
AOBEKQa, UX MHEHHUS PAacXOAATCSA B BOIIPOCE O TOM, HapyllaeT AW HaKa3aHUe
SKEHIIIWH 3a a0OpT B IeAdX 3allUTHl JKU3HU IIAOAQ IIPABO JKEHIWH Ha Ca-
MooIIpepeAeHre. B ¢BA3M € 3TUM peaamnsanus OCHOBHBIX COCTABASIOIIAX
YeAOBEUYEeCKOI'0 AOCTOMHCTBA IIOCPEACTBOM KOHCTUTYIIHOHHOTO IIPAaBOCYAUS
U HAYYHBIX UCCAEAOBAHUN SABASETCS OAHOM M3 Ba’KHEMINMNX 33Aa4.

[ToroskeHME O AOCTOMHCTBE YeAOBEeKa B OCHOBHOM ITPUMEHSETCS II0 AeAaM,
CBSI3aHHLIM C IIPAaBOM Ha CaMOOIIpeAeAeHMre M AMYHBIMU mpaBaMu. OAHAKO
B COBPEeMEHHOM OOIIeCTBe SKOHOMHUYECKOEe M MaTepPHaAbHOEe ITOAOKEeHUEe
AUI] IBASIETCSI OIIPEAEATIONIUM B YBa*KeHHM YeAOBEYeCKOI'0 AOCTOMHCTBA.
[ToaToMy MBI AOASKHBI IIPUAOKUTH BCE YCUAHWS, UYTOOBI BBIICHUTH, KAKyIO
POABL UTPAIOT IMOAOKEHMS O AOCTOMHCTBE UeAOBeKa B TaKMX cdepax, Kak
YCAOBUS TPYAQ, 0Opa3oBaHKe, MEAUIIMHCKOe OOCAY)KMBaHUE U COIIUAaAbHOeE
obecleueHue.
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THE RIGHT TO FREEDOM OF OPINION
UNDER ARTICLE 10 OF THE EUROPEAN
CONVENTION FOR THE PROTECTION OF
HUMAN RIGHTS: INDEPENDENCE OF PUBLIC
BRODCASTERS' SYSTEM

ZLATKO M. KNEZEVIC

Judge of the Constitutional Court of Bosnia and Herzegovina
Member of the Venice Commission for Democracy Through Law

Dear Mr. President, honorable colleagues,

It is my honor to address this highly esteemed gathering with the impor-
tant issue of the right under Article 10 of the European Convention in rela-
tion to the protection of independence of public broadcasting system.

Dear colleagues, having respect for the time provided for presentation, I
will only refer to some of the most important decisions now, since the
entire written presentation is at the disposal of all the participants of the
conference.

It is necessary to point out that the public broadcasting system, as a spe-
cial democratic heritage, is, in general, protected by the European
Convention for the Protection of Human Rights and fundamental
Freedoms, either through the direct application thereof, i.e. Article 10 -
Freedom of Expression: 1. Everyone has the right to freedom of expression.
This right shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and regard-
less of frontiers. This Article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises. 2. The exercise
of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are
prescribed by the law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for
the protection of the reputation or rights of others, for preventing the dis-
closure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary'; or through some forms of inter-
vention, i.e. recommendations by the Council of Europe, i.e. the European

' European Convention for the Protection of Human Rights and Fundamental Freedoms -
Sarajevo, 2005 Edition, Constitutional Court of Bosnia and Herzegovina



Ministerial Conference, i.e. the Committee of Ministers. As regards to this
Opinion, I would like to point out the 4th European Ministerial Conference
held in Prague, where the Committee of Ministers adopted the Resolution
underlining the necessity to guarantee the media independence and, in the
wider sense, the public broadcasters independence against political inter-
ference, as follows: Undertake to define clearly, in accordance with appro-
priate arrangements in domestic law and practice and in respect for their
international obligations, the role, missions and responsibilities of public
service broadcasters and to ensure their editorial independence against
political and economic interference.”

Through its case-law, the European Court of Human Rights has referred to
the protection of the right under Article 10 of the European Convention.
However, for the purposes of this Opinion and confining the case-law to
the questions posed, one should take into account the case Manole and
Others v. Moldova® wherein the European Court, regardless of the appli-
cant's claim, pointed to the principles of independence of public broadcast-
ers and referred in detail to the special "source" of the European standards
regarding this issue. It is also necessary to mention a comprehensive analy-
sis of the OSCE - the Office of the Representative on Freedom and Media,
March 2013, as well as the 2012 Final Report EMR Saarbrucken.

The principles of independence of public broadcasters, the principles of
protection of public broadcasters against political or economic influence
aimed at disrupting, diminishing or abolishing their independence as well
as the principle of narrow or restrictive interpretation of rights of the state
referred to in paragraph 2 Article 10 of the Convention in terms of intro-
ducing restrictions or conditions that may not justify the interference or
intervention of the state, are emphasised in all these documents. Certainly,
in doing so, the emphasis is put on the irrevocable right of an
individual/citizen to receive information without effect on their stream of
consciousness or conclusions.

The basis for the analysis is the commitment of the OSCE to freedom of
expression as protected by international instruments like the Universal
Declaration on Human Rights to which OSCE Participating States have
declared their commitment. Article 19 of the Universal Declaration reads:
"Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek,
receive and impart information and ideas through any media and regard-
less of frontiers."

This right is further specified and made legally binding in Article 19 of the
International Covenant on Civil and Political Rights. The right is also
expressed in Article 10 of the European Declaration on Human Rights:

2 European Court of Human Rights, Case of Manolo and Others v. Moldova, AP No.
13936/02
3 Ibidem
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"1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of fron-
tiers. This article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with its duties and
responsibilities, may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or rights of others, for pre-
venting the disclosure of information received in confidence, or for main-
taining the authority and impartiality of the judiciary.”

In the 1999 OSCE Charter for European Security the role of free and inde-
pendent media as an essential component of any democratic, free and open
society was stressed. The Mandate of the OSCE Representative on
Freedom of the Media, states:

"Based on OSCE principles and commitments, the OSCE Representative on
Freedom of the Media will observe relevant media developments in all par-
ticipating States and will, on this basis, advocate and promote full compli-
ance with OSCE principles and commitments regarding free expression
and free media. In this respect he or she will assume an early-warning
function. He or she will address serious problems caused by, inter alia,
obstruction of media activities and unfavourable working conditions for
journalists."

As far as the issues affected by the proposed amendments to the law are
concerned, the main international standards of relevance relate to public
broadcasting and, to some extent, also to regulatory agencies. The Council
of Europe has issued a number of relevant recommendations and although
these are not legally binding, they do provide important guidance on how
freedom of expression shall be guaranteed in reality. This includes the
importance of an impartial public broadcaster and an independent regula-
tory agency - both with the necessary conditions. According to the case-
law of the European Court, there is not a single answer to the question
whether a public broadcaster may be deemed to be a "non-governmental
organization" within the meaning of Article 34 of the European
Convention. It depends on the domestic law and specific circumstances of
each individual case and it is assessed according to the criteria established
in the case-law of the European Court. The general criteria defining a "gov-
ernmental organization"” are laid down by the European Court in its deci-
sion Radio France and Others v. France’. First, the arguments offered by
the French Government and the applicants are presented as follows:

* European Court, Case of Radio France and Others v. France (dec.) no. 53984/00, 23
September 2003.



"1. On the capacity of the national radio broadcaster Radio France to apply
to the Court

The Government contended that, because it belonged to the public sector,
the national radio broadcaster Radio France did not have the requisite
capacity to apply to the Court under Article 34 of the Convention.

They noted that under that Article, only natural persons, non-governmen-
tal organizations and groups of individuals could make applications.
Plainly, Radio France was neither a natural person nor a group of individ-
uals; nor was it a non-governmental organization.

... They noted the relevance, in that context, of the organization's origins,
constitution, mission, rights and independence.

Firstly, the Government submitted that both the existence and the memo-
randum and articles of association of Radio France were directly prescribed
by law. ... By legal convention, it followed that its merger and liquidation
were also prescribed by the law.

Secondly, the Government stated that ... 1986 Act expressly provided that
Radio France carried out 'public service missions in the general interest’,
.. - included more than a hundred obligations, concerning its educational,
cultural and social missions in particular. Thus, the activities of Radio
France were not dictated by commercial considerations, but by the need
to ensure quality, balance and pluralism in the provision of information
throughout the whole of France, including those areas poorly served by the
rest of the media; it was not required to be profitable. ... The Government
argued on that basis that Radio France carried out a public-service mission
and was 'established for public-administration purposes' within the mean-
ing of the Court's case-law.

Thirdly, Radio France was under government supervision. That was borne
out by its official name - national programme provider Radio France - and
by the fact that under section 47 of the Freedom of Communication Act its
capital was wholly owned by the State. Moreover, the composition of its
decision-making bodies was intended to ensure that the government's
interests were represented: the twelve members of its board of directors
included two members of Parliament appointed by the National Assembly
and the Senate, four government representatives and four suitably quali-
fied persons appointed by the CSA, which itself consisted of nine members
appointed by the President of the Republic and by the Presidents of the
National Assembly and the Senate; likewise, its Chairman was appointed
and removed by the CSA (...). Moreover, its policies were set by the gov-
ernment: ... Lastly, its activities were controlled by State authorities. ...

Fourthly, Radio France was financed by taxes (...) or, at any rate, by a com-
pulsory levy having features which, for the purpose of determining the
admissibility of the application, made it not substantially different from a
tax.
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Fifthly, Radio France was subject to special public-service obligations
going beyond ordinary law: its staff were subject to certain obligations
based on the need to ensure public-service continuity (...); it was under an
obligation to provide certain services free of charge (...) and to help finance
certain arrangements (...); it could raise advertising and sponsorship rev-
enue only within certain limits (...); the terms of reference of the national
companies in which it held shares had to reflect fundamental public-serv-
ice principles, notably the principles of equality and neutrality (...).

Lastly, the mere fact that Radio France was subject to company law (...) did
not give it the status of a "non-governmental organization" within the
meaning of Article 34 of the Convention. Radio France had the advantage
of not being dependent on advertising revenue because it was State-
financed, and the decision that it should not be governed by public law
had been prompted by the concern to avoid any undue distortion of com-
petition with private radio companies; it had not taken Radio France out-
side the public sector. ...

The applicants submitted that Radio France, which operated a number of
radio stations - including France Info - was a limited company registered
in the commercial and companies registers and was, therefore, to be clas-
sified as a private-law rather than a public-law body.

. In relation to the first criterion, the applicants maintained that the
Government were confusing the concepts of 'governmental powers' and
"exercise of a public-service activity".

The applicants further stressed that Radio France had no administrative
functions. ...

In other words, the role of Radio France was not properly speaking to man-
age a public service, but only to carry out public-service missions as part
of its industrial and commercial activities. ..."

In its Decision Radio France and Others versus France, the European Court
next establishes the general criteria for defining "governmental organiza-
tions" within the meaning of Article 34 of the European Convention:

"The Court observes that a legal entity 'claiming to be the victim of a vio-
lation by one of the High Contracting Parties of the rights set forth in the
Convention and the Protocols thereto' may submit an application to it (...),
provided that it is a 'non-governmental organization' within the meaning
of Article 34 of the Convention.

The term 'governmental organizations', as opposed to 'mon-governmental
organizations' within the meaning of Article 34, applies not only to the cen-
tral organs of the State, but also to decentralized authorities that exercise
'‘public functions', regardless of their autonomy vis-a-vis the central organs;

The European Commission of Human Rights reached the same conclusion
regarding public-law entities other than territorial authorities...



Moreover, in The Holy Monasteries (...) the Court recognized that the pub-
lic-law entities concerned had the status of 'mon-governmental organiza-
tion' because they did not exercise 'governmental powers', had not been
established 'for public-administration purposes' and were 'completely inde-
pendent' of the State.

It follows from the above-mentioned decisions and judgment that the cat-
egory of 'governmental organization' includes legal entities which partici-
pate in the exercise of governmental powers or run a public service under
government control. In order to determine whether any given legal person,
other than a territorial authority, falls within that category, account must
be taken of its legal status and, where appropriate, the rights which the
status gives it, the nature of the activity it carries out and the context in
which it is carried out, and the degree of its independence from the polit-
ical authorities." (emphasys by Z.M.K.)

By applying the aforementioned general criteria to the case of Radio
France, the European Court concludes that the Radio France may be
deemed to be a "non-governmental organization" within the meaning of
Article 34 of the European Convention. Although Radio France has been
entrusted with public-service missions and depends, to a considerable
extent, on the State for its financing, the legislature has devised a frame-
work which is plainly designed to guarantee its editorial independence and
its institutional autonomy’. Therefore, in the view of the European Court,
there is a little difference between Radio France and the companies oper-
ating "private" radio stations, which, themselves, are also subject to vari-
ous legal and regulatory constraints. Furthermore, the Act, which clearly
places radio broadcasting in a competitive environment, does not confer a
dominant position on Radio France. Finally, the European Court concludes
that the national company Radio France is a "non-governmental organiza-
tion" within the meaning of Article 34 of the Convention (§ 26 of the
Judgment).

Similarly, in the case of Osterreichischer Rundfunk (ORF) versus Austria®, the
European Court had to give an answer to the question whether ORF
(Austrian radio) is a governmental or non-governmental organization with-
in the meaning of Article 34 of the European Convention. The European
Court indisputably established that ORF exercised governmental powers.
As it provided a public service, the European Court examined whether ORF
did so under government control. Having considered the Austrian positive
legislation, the European Court concluded that "the Austrian legislator has
devised a framework which ensures the Austrian Broadcasting's editorial

> The European Court based the general criteria for defining a national radio as a "govern-
mental” or "non-governmental" on the Recommendation R(96)10 on the guarantee of the
independence of public service broadcasting, adopted by the Committee of Ministers on
11 September 1996 at the 573rd meeting of the Ministers' Deputies.

¢ European Court, Case of Osterreichischer Rundfunk v. Austria, judgment, no. 35841/02, 7
December 2006.
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independence and its institutional autonomy. Consequently, the Austrian
Broadcasting qualifies as a "non-governmental organization" within the
meaning of Article 34 of the Convention and is, therefore, entitled to lodge
an application" (§ 53 of the Judgment).

In general, there are a number of ways of protecting the system of public
broadcasters, as a special democratic achievement. One way is through
direct application of the Convention - Article 10 (freedom of expression):

"1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart informa-
tion and ideas without interference by public authority and regardless
of frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restric-
tions or penalties as are prescribed by law and are necessary in a dem-
ocratic society, in the interests of national security, territorial integrity
or public safety, for the prevention of disorder or crime, for the protec-
tion of health or morals, for the protection of the reputation or rights
of others, for preventing the disclosure of information received in con-
fidence, or for maintaining the authority and impartiality of the judici-

n

ary.
Also, the system of public broadcasters enjoys the protection through the
interventions of the Council of Europe, i.e. European Ministerial
Conference, namely the Committee of Ministers, in terms of recommenda-
tions. For the purpose of this Opinion I refer in particular to the Fourth
Ministerial Conference held in Prague in 1994 whereby the Committee of
Ministers accepted the resolution highlighting the necessity to pay special
attention in relation to guaranteeing the independence of the media and,
in broader terms, of the expression of public broadcasters against political
interference:

"Undertake to define clearly, in accordance with appropriate arrange-
ments in domestic law and practice and in respect for their internation-
al obligations, the role, missions and responsibilities of public service
broadcasters and to ensure their editorial independence against politi-
cal and economic interference;".

In its case-law the European Court referred to the protection of rights pre-
scribed under Article 10 of the Convention. However, for the purpose of
this opinion, by placing focus of the case-law on the questions asked, it is
necessary to take into account the case of Manole and Others v. Moldova’.
In that case, irrespective of the claim specified by the applicants, the

7 European Court, Case of Manole and Others v. Moldova, no. 13936/02, 17 September
2009.
¥ Tbid.



European Court referred to the principles of independence of public broad-
casters and stated in detail separate "sources" of European standards in
respect of this issue. Certainly, it is necessary to highlight a very serious
analysis performed by the OSCE - the Office of the Representative on
Freedom of the Media, March 2013° as well as the Final Report EMR
Saarbrucken from 2012".

The principles of independence of public broadcasters, the principles of
protection of public broadcasters against political or economic interference
aimed at disrupting, diminishing or abolishing their independence, as well
as the principles of narrow or restrictive interpretation of rights of the state
referred to in paragraph 2 Article 10 of the Convention, in terms of intro-
ducing restrictions or conditions that may not justify the interference or
intervention of the state, are emphasised in all these documents. Certainly,
in doing so, the emphasis is put on the irrevocable right of an
individual/citizen to receive information without influence on their stream
of consciousness or conclusions.

In the mentioned case - along with limitations imposed by the subject-mat-
ter of the appeal - the European Court points to the purposefulness of the
existence of independent reqgulatory authorities for the broadcasting sector
and the inadmissibility of political intervention. In democratic societies, the
very shift of the parties in power does not bring about the shift of the man-
agerial and supervisory boards, particularly when it comes to the sensitive
interests of a society, as a whole, related to the independence of a public
broadcaster and the right, thereof, to the freedom of opinion. Also, it
referred to the position that the senior management in a public broadcast-
er cannot be left to the open and direct control of the state/government,
and that one of the fundamental protections of the independence of a pub-
lic broadcaster is the right of the senior management to manage. However,
it does not dispute the right of the State to establish rules regarding the
election/appointment of senior management of a public broadcaster, but it
does guarantee the permanence of the term of office of the members of an
independent regulatory body as a crucial body for the protection of stan-
dards referred to in Article 10 of the Convention. By referring to the
Collection of Recommendations of the Committee of Ministers, the
European Court put particular emphasis on the independence and noted
that the independence (of a public broadcaster) is a sum of rights made of
different levels of legal elements, and not a formal proclamation.

While determining the aim of the norm or the aim pursued by means of
the challenged norm, considering the limitation as to the lack of knowl-
edge of a broader background of the enactment of the law, except for the

’ Analysis of the proposed amendments to the Georgian Law "on Broadcasting" March
2013.

' Final report - Study based on Reports and Comparative analysis 2nd edition - The Human
rights and constitutional law dimension of the role, remit and independence, Institut fur
Europausches Medienrecht e. V (EMR) Saarbrucken 2012.
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one mentioned in the Analysis etc., it is not possible to establish overall
legitimacy of the aim of the challenged legal measure, whereby the legiti-
mate aim is not, by any means, and must not be the dismissal of the mem-
bers of the Board following political shifts or the change thereof, which is
motivated by political standpoints as to the members of the Board. In the
light thereof, the Analysis etc. suggests the concern regarding the vague
wording in the part of the transitional and final provisions of the law. As
we have already emphasised, the rights of the higher level of protection
(e.g. the independence of a public broadcaster) have priority when it
comes to the interpretation of the aim and the appreciation of the legiti-
macy of the aim, thus they are being used as a standard, a unit of meas-
urement, against which the very legal intervention is defined and valued.

While assessing whether the measure is proportionate to the aim and the

legitimacy of the aim, I rely in particular on the decision of the European

Court in the case of Vogt v. Germany," which, accordingly, is also appli-

cable to the national constitutional courts, and which reads as follows:
"(iii) The Court's task, in exercising its supervisory jurisdiction, is not
to take the place of the competent national authorities but rather to
review under Article 10 the decisions they delivered pursuant to their
power of appreciation. This does not mean that the supervision is lim-
ited to ascertaining whether the respondent State exercised its discre-
tion reasonably, carefully and in good faith; what the Court has to do
is to look at the interference complained of in the light of the case as
a whole and determine whether it was 'proportionate to the legitimate
aim pursued' and whether the reasons adduced by the national author-
ities to justify it are 'relevant and sufficient' (...). In so doing, the Court
has to satisfy itself that the national authorities applied standards
which were in conformity with the principles embodied in Article 10
and, moreover, that they based their decisions on an acceptable assess-
ment of the relevant facts (...)."

Consequently, if standards referred to in Article 10 of the Convention are
taken as the basis for the appreciation of the legitimacy of the aim of inter-
ference of the state with the right to freedom of expression of public broad-
casters and if, inter alia, these interpretation rules are employed to answer
the second question (the question of the application of standard, and, most
importantly, the protection of the independence of a public broadcaster),
then they, as a sum, give us the final answer to the question raised.

Especially interesting is the Venice Commission's position in one of its
opnions on the laws in Georgia in this field, in which the Venice
Commission put an emphasize to the need of media independence and
confirmed, in its conclusions, that the freedom of media is precondition of
any democratic state.

' European Court, Case of Vogt v. Germany, judgment [GC], no. 17851/91, 26 September
1995, § 52.



CONCLUSION

Honourable colleagues, it is indisputable that democratic society has a
need to protect the right to expression, not only in view of respect for
rights under the European Convention but, especially, for internal devel-
opment of any society. Broadcaster's system is a part of society's level of
actions and rights set in such a way as to control any authority.

Therefore, this short document is only a reminder of a plentiful case-law
in this field.

I thank you, once again, for given possibility to address you as well as for
your attention.

PE3IOME

[TocpeacTBOM OIlEHKU CBOOOABI BhIpa’kKeHUSI MHEHUS C TOUKU 3PEHUS CBO-
00ABI BHIpakeHMd MHEHUS depe3 OOIeCTBEHHBIX BelllaTeAel B CTaThe pac-
cMaTpuBaeTcsl BoIlpoc nmpuMeHenus cratbu 10 EBpomnerickoit konBeHuu. B
AOTIOAHEHUEe K KAACCHUYeCKUM (popMaM BBIpaXeHUSI MHEHUSI COBpPeMeHHOe
OO0II1eCTBO MPEAOCTAaBUAO TaK’Ke BO3MOKHOCTH BHEIPa*KE€HUS MHEHUS depes
CpPeACTBa MacCOBOM MH(OpMAIUN, TEeAEBUAEHUE U T.A., TA€ POAL OOIIEeCT-
BEHHBIX BellaTeAred B (pOPMUPOBAHUU OOIIECTBEHHOTO MHEHUS, KaK Ipa-
BUAO, IBASIETCS pelaroled. TakuM o0pa3oM, BOIIPOC HEe3aBUCHUMOCTU 00-
1IIeCTBEHHBIX BelllaTeAel MMeeT pelllaolliee 3HaUeHUE AASI OCYIIEeCTBAECHUS
rapaHTUPOBAHHOTO EBpoIlelicKOM KOHBEHIIHeN IpaBa Ha CBOOOAY BhIpasKe-
HUSA MHEHUS.

Korpa peunb upeT 0 He3aBUCUMOCTHU AESITEABHOCTU OOIIeCTBEHHBIX BelllaTe-
Ael He TOABKO B OOAACTM BelllaHMdd, HO U KacaTeAbHO MeAua-CTPYKTyp U
YIIPaBA€HNS, YKa3bIBAIOTCS KAIOUEBbIE MEXKAYHApPOAHBIE AOKYMEHTHI M OT-
MeYaloTCsd TpU pelleHUss EBPONENCKOro Cyapd, Kacaroujuecs 3TOM cepsl,
KOTOpBIe aHAAU3HUPYIOTCI B AETAASAX.

Llear pabOTEI - HAIOMHUTE BCEM O CYUIHOCTH COBPEMEHHOTO MEHEeAKMEH-
Ta B CPEACTBaX MaCCOBOU MHEOPMAIMU U HEOOXOAMMOCTH 3alllUIllaTh He-
3aBHCUMOCTDH 3THUX AOKYMEHTOB, TaK KakK 0e3 HMX HeT HUKAKOro IIpaBa Ha
CBOOOAY BBIpa’KeHUs MHEHUU.
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TOMMUCAAB CTOMKOBNY. KOHCTUTYIIMMOHHBIN CYA PECITIYBAVKHN CEPBUS

KOHCTUTYLIMOHHBIU CTATYC
AOCTONHCTBA YEAOBEKA -
OIIbIT KOHCTUTYLIMOHHOI'O CYAA
PECITYBAUKWU CEPBUA

TOMUCAAB CTOMKOBUY
Cyova Koncmumyyuonnoeo Cyda Pecnybauxu Cepbus

BBepeHue

B 11eHHOCTHO-aKCMOAOTMUYECKOM acCIeKTe AOCTOMHCTBO ITPEACTABASIET CO-
0O0M OAHY M3 CaMBbIX OOABIIUX II€eHHOCTEM YenoBeKa. [1o cpaBHEHMIO C UHBI-
MU II€eHHOCTSAMMU (IIOA 3THM MOAPA3yMeBalOT B IIEPBYIO OUepeAb MaTepUuaAb-
HBle ITeHHOCTU, KOTOphle B AIOOOM OTHOIIEHWN MMEIOT 3KBUBAAEHT), AOC-
TOMHCTBO IIPEACTABAdIET COOOM HU C YeM He CPaBHUMYIO II€eHHOCTh. Heno-
BEK AOMAKEH YBa)KaTh AOCTOMHCTBO APYTUX AIOAeM U Oepedb CcOOCTBEHHOE
AOCTOMHCTBO, UYTOOBI He AMIINTLCS €ero'.

AOCTOMHCTBO, KOTOPOE AASL YeAOBEUEeCTBA IIPEACTABASIET aOCOAIOTHYIO IIeH-
HOCTB, SIBASETCS IPEAIIOCHIAKOM CBOOOABI U PABEHCTBA AIOAEN, HECMOTPS
Ha pa3Andre UX IIPOHUCXOKACHUU U yOeKAEHMIA’.

AOCTOMHCTBO AWYHOCTH, IIPEACTaBASS Oe3yCAOBHYIO U HU C 4yeM He Cpas-
HUMYVIO IIeHHOCTh, ¥ KOTOPON (DAaKTUYEeCKU HeT 3KBUBAAEHTA, HaubOOAee gB-
HO OTPa’keHO B CAeAyloleM: "B IlapcTBe Ileael BCe UMeeT MAM IeHY, UAU
AOCTOHMHCTBO. TO, UTO MMeeT IleHy, MOXKeT OBITh 3aMeHeHO TaK)XXe U 4eM-
TO APYTMIM KaK 3KBUBAAEHTOM; UTO BBIIIE BCAKOM IJeHEl, CTAAO OBITh, HE AO-

ITyCKaeT HUKAKOI'0 HKBUBAAEHTa, TO 0OAAAAEeT AOCTOMHCTBOM .

3HayeHUe IpaB YeAOBeKa

ITpaBa yenroBeka B HaubOoOAee HMIMPOKOM CMBICAE 3TOIO IPABOBOr'O MHCTUTY-
Ta IIOAPA3YMEBAIOT, B IIEPBYIO OUEPEAB, I'PYIILY IPUHIIAIIOB, CTAHAAPTOB U
HOPM, IIPeAHA3HAUEHHBIX AAS 3AlIUTHL Y4eAOBEKA, €ro AOCTOMHCTBA U 00ec-
IIeYeHUsA YCAOBUU JKU3HU, KOTOPHIE YAOBAETBOPSIOT U O0ECII€UHMBAIOT €ro
AYXOBHBIE U OMOAOTHYeCKHe NMOTPeOHOCTH. COrAacHO YKA3aHHOMY Olpeae-

' P. JIyxuh, Cucrem punozoduje mpaa, m3a.CaBpeMeHa agMuHUCTpanuja, beorpanm, 1992, ctp.
199

? Giovanni Pico della Mirandola, Oratio de hominis dignitate; 1. Kanr, 3acHuBame MeTadu3u-
ke Mopaia, BUI'3, beorpax 1981. rox.

> U. Kanm. 3acuuBame Metadusuke mopana, BUI'3, beorpan 1981, ctp 82.



AEHUIO, Ka)KABI POJKAQETCSI CBOOOAHBIM, @ 3TO O3HAYAET, UTO BCE AIOAH, C
OAHON CTOPOHBI, OOAAAAQIOT PABHBIMM IIpaBaMU U CBOOOAAMH, a C APYroU
CTOPOHBI, 00S3aHBl YBa)KaTh IIpaBa APyrux'.

Me>xpayHapoAHOe HOPMEI O IIpaBaX 4YeAOBeKa CEerOAHSI CTAaAU YacCThIO MeK-
AYHApOAHOrOo IpaBa Iop aruport OOH, pernOHAABHBIX U UHBIX MEKAYHAa-
POAHBIX opraHuzanui. [lop 3THM IIOApa3yMeBalOT B IIEPBYIO O4YepeAb
NIPU3HAHUE MEKAYHAPOAHOM IIPABOCYOBEKTHOCTH WHAUBUAA. B Teoperu-
YeCKOM CMBICAE, 3@HATa TaKasl IIO3UIUS, YTO TOCYAAPCTBa IIyTeM Me’KAyHa-
POAHBIX AOTOBOPOB IIPEAOCTABASIOT CTATyC MHAMBHAY KaK HEIIOCPEeACTBEH-
HOMY HOCHUTEAIO IIPaB M 0043aHHOCTEM, 0e3 IIOCPEACTBA I'OCYAAPCTBE, B Ka-
JyeCcTBe HOCUTEAS CyBepeHUTeTa supremma potestas. DTO 3HaA4YUT, YTO IIpa-
Ba 4YeAOBeKa He CO3AQIOTCSI I'OCYAAPCTBOM U €Tr0 ASUCTBYIOLIMM IIPaBOM,
OHM UMU TOABKO IIPU3HAIOTCI. MeKAYHapOAHOe IIPaBo II0 IIpaBaM 4YeAoBe-
Ka 00sa3bIBaeT I'OCyAapCTBa NIPH3HAaBaTh, COOAIOAATH U OXPAHATH IIpaBa de-
AOBeEKa’.

YHuBepcaAbHas 3alllUTa IIpaB YeAroBeKa BbIpakeHa B Xaptuu OOH, koTo-
pas o CyTH AeAa BBIAEASET BOMPOC 3alllMTHI IIPaB YeAOBEKa M OCHOBHBIX
cBOOOA (cTaThsl 1. ab3all 3.) Kak OAHY U3 IleAer 3ToiM OpraHuzaiuu, 3ak-
AIOYATOTITUMCS B "TIOONMIPEHNU U Pa3BUTUHN yBa)KeHMs K ITpaBaM YeAOBeKa U
OCHOBHBIM CBOOOAAM AAS BCceX, 06e3 pasAWuMs Pachkl, MOAQ, S3BIKa UAU pe-
AUTHUHU".

Bceobitasi Aekaapanysi IpaB YeAOBeKa, MPUHSTAsA W MPOBO3TAAIIIeHHAS
pe3oaroniueit 'enepanbHoit Accambaren OOH ot 10 pAekabpsa 1948 roaa,
nproOpenra UCTOPUUYECKUM CMBICA, CTAB IIEPBBIM BCEOOIINM Me>KAVHA-
POAHBIM AOKYMEHTOM O IIpaBaxX deAoBeKa. [1o BAuMSAHMIO, KOTOpoe AeKAa-
panus okKa3ana Ha pa3BUTHE MPaB YeAOBeKa KaK Ha MEKAYHAapPOAHOM,
TaK ¥ Ha BHYTPUTOCYA@pCTBEHHEM YPOBHE, B IIPAaBOBOM OTHOIIEHHWU OHA
ABASIETCS CAaMOU KPYITHOM KOAM(UKAIINEN eCTeCTBEHHBIX IPaB YeAOBEKA.

B noAB3y KOHIIENIIUM €CTEeCTBEHHOTIO IIpaBa AeKaapanusa B cTaTbe 1 ycTa-
HaBAMBaeT: "Bce ATOAM POXKAAIOTCS CBOOOAHBIMM U PABHBIMU B CBOEM AOC-
TOMHCTBe U IIpaBax. OHU HaA€A€HBI pPa3yMOM M COBECTBIO U AOAYKHEL I1OC-
TyIlaTh B OTHOIIEHUU APYT Apyra B Ayxe OpaTcTsa’.

I/ICXO,A,H 13 AAQHHOT'O OCHOBHOI'O IIPpMHIIXIIQ, B ,A,eKAapaumo BKAIOYEHEI IIO-
ANTHUYECKHUEe U I'pa’>XAAdHCKHE ITpAdB4d, IIPpAaBO Ha CBO6OAY MBICAH, COBECTH U
PeAurum, IpaBo CBO6OAHO IIepepABUraTbCia 1 BBI6I/IpaTB cebe MeCTO >KUTEeAb-
CTBa B IIpeAeAdX Ka’XKAOT'O T'OCYAAPCTBA M IIPABO IIOKHUAATH AIO6YIO CTpaHy,
BKAIO4Yasi CBOIO CO6CTBeHHYI-O, IIpaBoO Y6e}KI/IU_[a OT IIpeCAepAOBAHUA, a TaK-
JKe IIpaBO OAHOTO I'pa>XAAHCTBaA. 3AeCB TaK>XXe MOJXHO BBIAEAUTH U IIOAOJKE-
HUA 6.636.1_[61 3 cTaThbu 23, B KOTOPBIX YKAa3dHO IIPaBO Ha AOCTOﬁHOG genroBe-
Ka CylIleCTBOBAaHUe.

* AspamoB C. MehynaponHno jaBHO mpaBo, beorpan, 2011, ctp. 361; A. Jakmmh EBporncka xoH-
BEHIIMja O JbYJCKHUM mpaBuMa beorpan, 2006.
> H. W. Briggs, The low of nation, New York, 1952, ctp. 95.
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Me>XAyHapOAHBIM IIAKT O I'PA’KAQHCKHUX U NMOAWTHYECKHUX IIPaBax B CBOEU
npeaMbyAe, IpUHUMAas BO BHUMaHHUe, YTO B COOTBETCTBUHU C IPUHIIMIIAMY,
IPOBO3rAallleHHEIMHU B YcTaBe OOH, nmpusHaHNWe AOCTOMHCTBAE, IIPUCYIIe-
ro BCeM YAeHaM YeAOBeuYeCKOUM CeMbH, U PaBHBIX U HEOTHEMAEMEIX IIpaB
UX SIBASIETCS OCHOBOU CBOOOABI, CHPABEAAMBOCTU M BCeOOIIEro Mupa,
IIPU3HAET, YTO 3TU IIpaBa BBHITEKAIOT U3 IIPUCYIIEr0 YeAOBEUYECKON AWU-
HOCTH AOCTOMHCTBA, & Tak’Ke IIPU3HAEeT, UTO COorAacHo BceoOinel pekaa-
panuu npaB 4eAOBeKa UAeaA CBOOOAHOM YEAOBEYECKOU AMYHOCTH, IIOAB3Y-
IOIIeNCA TPA’KAQHCKOM U IMOAUTHYECKONM CBOOOAOM, MOJKET OBITH OCYIIlec-
TBAEH TOABKO €CAU OYAYT CO3AAHBEI TaKHe YCAOBUS, IIPU KOTOPHIX Ka’KABIN
MOJKEeT IIOAB30BAThCSI CBOMMHU JKOHOMHUUYECKHUMU, COIHUAABHBIMU W KYAb-
TYPHBIMU IIpaBaMy, TaK >Xe KaK U CBOUMHU TI'PA*KAQHCKHUMHU U IOAUTHYEC-
KHMHU IIpaBamu’.

IIpaBoBas npupopa EBponenckoi KOHBEHIIUU O 3alljiTe IIpaB 4YeAo-
BeKa M OCHOBHBIX cB00OoA (EKITY)

CepOusga ctara urenoMm Coseta EBpomnbl 3 anpeas 2003 ropa kak dacTtb ['o-
cypapctBeHHOTO CoppyskecTtBa Cepbus m Heproropud, a 3 mapta 2004 ro-
Aa paTtuduumpoBara EBpomelicKyl0 KOHBEHITUIO O 3alllUTe IIPaB YeAoBeKa
U OCHOBHBEIX cB000A. C 3TOTO AHSI Tpa’kpaHe MOIYT OOpaliaTbCs B CyA U
[I0AABATh >KAaAOOBI, €CAU CUMTAIOT, 4TO opraHbl CepOnmM HapyILINAW HUX ra-
paHTHupyeMble KoHBeHITUEN mIpasa.

Patudukanuell MAM NIPUCOEAMHEHUEM K MEKAYHAPOAHBIM KOHBEHIIMIM
II0 IIPpaBaM YeAOBeKa I'OCYyAApPCTBA-YAEHBI OepyT Ha cebd He TOABKO B3a-
WMHBIe 00g93aTeAbCTBA. Y HUX OTCYTCTBYIOT COOCTBEHHBIE IIePBUYHEIE UH-
Tepechl, eCTb TOABKO OOIIIMe MHTEPECH! - 3alllUTa 3TUX IIpaB. EBponelickon
KOHBEHIIVEHN O 3allliTe IpaB YeAOBEKa U OCHOBHBIX CBOOOA, C OAHOU CTO-
POHBI, YCTAaHABAWBAIOTCSA B3aUMHBIE O0g3aTEABCTBA MEKAY TI'OCYAApPCTBa-
MH-YA€HAMH, a C APYTOM CTOPOHEI, Ha AoroBapuBarmomuecs CTOPOHBI BO3-
AQraloTcsd OOBbeKTHBHEIE 00S3aTEeALCTBA B CMBICAE MX 005S3aTEABHOT'O MC-
TIOAHEHUSs'.

B npeambyae EKITH rocypapcTBa-uAeHBI B IIEPBYIO OuepeAb NPHUHSAU BO
BHUMaHUe BceoOllyio pAeknaapanuio npas deaoBeka OOH, koTopas mmeer
IleAbIo oOecreunTh BceoOlnee U 3(p@PeKTUBHOe Npu3HaHNe U COOAIOAeHUE
IIPOBO3TAQIIEHHBIX B HeM IIpaB, II03TOMY U CTABUTCS B IIEPBYIO OUYepeAb
IleAb YTBEP)KAEHUS U AAABHEMINeN peaAn3alys IIpaB 4eAOBeKa M OCHOB-
HBIX CBOOOA, K KOTOPHIM CAEAYeT CTPeMUThCI. B pesyabTaTe y HUX cop-

¢ Gilbert Guillaume, La convencion Europeen des droits de virgil I'homme, Paris, 1955, Virgil,
cTp.145.

” ECHR Asgctpus nporus Utamum, 3asenerne Ne. 788/60, YB, 1961, ctp. 116;
Wpnaugus nporus O0beaunenHoro Koponercrpa, Bepaukr ot 18. 01. 1978, Series A, Ne 25,
napar. 239.
Jaxmuh A. Eeponcka xousenyuja o wyockum npasuma, T. benrpan 2006 rox.



MUPOBAAUCEH €AMHBIE B3TASIABI OTHOCUTEABHO OOecIleueHUs IIPe’KAe BCero
IIOAUTHUYECKOM AEMOKPATHU M COOAIOAEHUS IIPaB YeAOBeKa, OCHOBHIBASICH
Ha HaCAEAUU HAEan0B CBOOOABI, B IIEPBYIO OUYepeAb - BEPXOBEHCTBA IIpaBa.

OCHOBHBIM NPHUHIUIIOM BEPXOBEHCTBA IIpaBa II0 CYTHU SBASIETCS IIPaBO UH-
AUBHAA OBITH 3allUIIaeMbIM 3aKOHOM, UTO 3HAUUT, YTO Ka>*KABINM CIIOp, Ka-
CAIOIIUUCS ero IIpaB U 00SA3aTEeABCTB, IIOAAEKUT 00513aTEABHOMY paspellle-
HUIO B KOMIIETEHTHOM HEe3aBUCUMOM U OeCIPUCTPACTHOM yCTAHOBAEHHOM
BHYTPEHHHUM IIPaBOM OpraHe, B IOPUCAUKINU KOTOPOTO HAaXOAUTCS AQHHOE
Aeno. OCHOBHOM U 00S13aTEAbHBIM ITPUHITUII BEPXOBEHCTBA ITpaBa OTpa’keH
B ero (pyHKIUM COXPaHEHUS AeMOKpPaTH4eCcKOro OOIecTBa U YCTaHOBAe-
HUS TIPaBOIOPSIAKA.

Ncxoaps M3 BBIMIEU3A0KEHHOTO, MOKHO CAEAATh BBIBOA O ToM, uTo EKITYU
SIBASIETCS HEe TOABKO MEeKAYHapOAHBIM AOTOBOPOM, KOTOPBHIM yCTAHOBAEHBI
B3aUMHBIEe IIPaBOBBLIE 00S3aTEABCTBA TOCYAAPCTB-UAEHOB, HO U OCHOBOU
npaBonopsgaka. [Tosromy EKITH mMeeT XapakTep HOPMBI OOIII€CTBEHHOTO
TIOPSIAKA, YTO O3HaudaeT, YTO KOHBEHIUSA B COBOKYITHOCTH C AOIOAHUTEAD-
HBIMM TPOTOKOAAMHU TPEACTaBASIET COOOM eBpOIeNCKUM oO6IeCTBeHHBIN
TIOPSIAOK.

KoHcTuTynmoHHo-mipaBoBas cucreMa Pecnyoauku Cepousi (PC) un
Mmecto EKIIY B ee cucreme

Koucrurynusa Pecnybauku CepOus B abzane 2 craTbu 18 mpepnrnchiBaer,
yTo KOHCTUTyIIMEeN KaK BBICHINM HIPaBOBBIM aKToM PecnyOauku CepOus
rapaHTUPYIOTCS U HEMOCPEACTBEHHO IIPMMEHSIOTCS IIpaBa dYeAoBeKa U
MEHBIINHCTB, FapaHTUPyeMble OOIeNPHUHATEIMI HOPMaMH Me>KAYHAaPOAHO-
ro IIpaBa, a TakKe paTuduiupoBaHHbIMU CepOuel Me>KAYHapPOAHBIMU COT-
AQIIEHUSIMUA W 3aKOHAMHU.

PaTtudunmpoBanHble MEKAYHAPOAHBIE AOTOBOPHI ¥ OOIIEIIPUHSTEIE HOPMBI
Me>XXAYHAPOAHOTO IIpaBa SBASIOTCS 9aCThbIO IIPAaBOBOM cUcTeMbl PeciryOAu-
ku CepOus.

"3aKOHBI ¥ APYTHe HOPMATUBHO-IIPABOBLIE aKThI, IPUHATHIE B PecrryOAmKe
Cep0us, He MOI'yT HE COOTBETCTBOBATH PATU(MUIIUPOBAHHBIM MEKAYHAPOA-
HBIM AOTOBOpPaM U OOIIENPUHSATEIM HOPMaM MEKAYHApOAHOTO IIpaBa’
(cratha 194, aG3ane! 3 u 4). BellllenpuBeAeHHBIE ITOAOKEHUI KOHCTUTYIIMNU
Pecnybaukm CepOus, Kacamwluecsd HeIOCPEACTBEHHOTO IIPUMeHEHUS
"HopM EKIIY, mo cytm 000O3HAUalOT IPUOPUTET HOPM MeEKAYHAPOAHOTO
IIpaBa Hap IIPABOBBIMU aKTaMU BHYTPEHHEMN IIPAaBOBOM CHUCTEMEI. DTO 0003-
HA4YaeT, 4YTO B CAyYae IPOTUBOPEUYUS MeKAY HOPMOW BHYTPEHHETO IIpaBa U
"HopMmou EKITY OyayT npumMeHATbC HOpMBI KoHBeHIIMN',

¢ Koncrurynus Pecryonmuku Cepous, mpunasTas 8.11.2006 roxa.
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KoHCTUTYIMOHHO-TPAaBOBOM CTATyC AOCTOMHCTBA YEAOBeKa CBSI3aH C HeIl-
PUKOCHOBEHHOCTBIO TEAECHOU U INCUXUUYECKOU IIEAOCTHOCTU WUHAUBHUAA. B
cratbe 3 EKIIY 3amnpeliaeTcsa NbITKa UAN O€CUEAOBEYHOE UAM YHUIKAIOIee
DOCTOMHCTBO YeAOBeKa oOpallleHHe MAW HaKas3aHMe, a TaKyKe Ha3HaueHUue
HEeTyMaHHBIX AMOO YHIDKAIOMKUX Mep HaKa3aHud. OTMedYeHHELIe IIpaBa 4B-
AFIOTCS TaK Ha3bIBAEMBIMM aOCOAIOTHBEIMHU IIpaBaMu. Koraa peub uMpeT o0
abCOAIOTHBIX IIpaBax, ratio legis KoOHBeHIIMM gBASIeTCS TO, UYTO 3TU IIpaBa
HEeAB3s1 HUYeM OIPAHUYUBATL - HU HOPMAMHW BHYTPEHHEIO 3aKOHOAATEAb-
CTBa, HU MEXXAYHAPOAHBIMU HOPMAaMU.

Koucrturynus Pecnyoanku Cepbus B paspeae "[IpaBa u cBOOOABI YeAOBe-
Ka U MEeHBIIUHCTB", B ab3arle 1 ctaTbu 23 rapaHTUPYET, YTO YeAOBeUeCKoe
AOCTOUHCTBO HEIIPHKOCHOBEHHO, M BCe AOAKHEI yBa)kaThb U 3allUIIAaTh
ero. I'loMMMO yKa3aHHOU CTATbY, IIOAOKEHUSIMHU CTaTbU 25 KoHcTUTyuu
PC rapanTHpyeTcs HENIPUKOCHOBEHHOCTb TEAECHOU M IICUXUUYECKOU Ile-
AOCTHOCTHM AWYHOCTH, a Tak’Xe rapaHTUPYeETCs, YTO HUKTO He MOJKeT OBLITh
IIOABEPrHYT IBbITKaM, 0eCYeAOBEYHOMY UAU YHU3UTEABHOMY OOpalleHUIo
WAM HAaKa3aHMIO, TaKKe KaK M MEAUIIMHCKUM U APYTMM 3KCIepUMeHTaM,
0e3 cBoero AOOpPOBOABHOTO coTAacusa. [lo OTHOIIIEHUIO K AHWIlAM, AWIIEH-
HBIM CBOOOABI, KOHCTUTYLIMS IIpeANNCHIBAET, YTO K HUM KaK K UHAUBUAAM
AOMKHBI OTHOCUTBCS TYMAHHO, COOAIOA@S AOCTOUHCTBO WX AWYHOCTH
(cratba 28 Kouctutynuu PC). VYKazaHHOe OAHO3HAUHO CBUAETEABCTBYET
O TOM, 4YTO B COOTBeTCTBUU cO cTaTheit 3 EKITY 3TO abCOAIOTHOE HpaBo,
He NOoAAeXKalllee YMAAeHUI0 HU OOBEKTUBHBIMU, HU CYOBEKTUBHBIMU OOC-
TOSITEABCTBAMMU.

ITo aenam, BOo30Oy>RpaeHHBIM IpOTuB PecryOauku Cep6uga (PC) B EBpomeii-
CKOM cyAe 10 mrpaBaM deroBeka (ECITY), BbIHeCEeHO HECKOABKO CYA€OHBIX
pemierudt mpotuB CepOuu B CBS3U C HAPYIIEHWEM MOAOKEHUM CTaTbu 3
EKITY ("MwuaasoBuu npotuB Cepbum” ot 14.12.2010 r.; "CTaHMMUPOBUY
npotuB Cepounu" ot 18.10.2011 r.; "XartHar mpotuB Cepbuu” ot 19.06.2012
r.; "Aakaroir u pApyrue npotuB Cepobun” ot 07.01.2014 r.; "Xabumu u Apy-
rue npotuB Cepobuu” ot 03.06.2014 r.). ECITY B BBIIIEIIPUBEAEHHBIX OITpe-
MAEAeHUSIX B COOTBETCTBUHU CO CBOEU MPAKTUKOMW 3aHSA IO3UINIO, 9YTO Ha-
pyuienue crtatbu 3 EKITH MOKHO BBIpa3uTh B MaTepPHUaAbHOM U B IIpOIiec-
CYaABHOM CMBICAE. DTO O3HAYaeT, YTO MPU TOAKOBAHUM BHIIIETPUBEACH-
HBIX OMPEAEAEHUMN CAeAyeT BUAETH MOAOKHUTEABHOEe 00S3aTEeABCTBO TOCY-
AAPCTBa 3allUTUTL MHAMBUAOB B paMKaX CBOWX KOHCTUTYIITMOHHBIX W 3a-
KOHHBIX KOMIIETEHIINH, NMPHUYEeM 5TO ITOApa3yMeBaeT B IEPBYIO OdYepeAb
3ampeT MHITOK U 0ecueAOBEeYHOTO OOpallleHusi, HeCMOTPS Ha TO, UAET AU
peyb B KOHKPETHOM CAydYae O AEMCTBUSIX, COBEPIIEHHBIX TOCYAAPCTBOM MAU
yacTHBIMU AullaMu ("MwuraHoBud mmpotuB Cepouun')’,

* B nmene ,,Munanosud npotuB CepOun’ 3aBUTEINH jKa100bl, IPUHAIICKABIIHNA PEITUTHO3HO-
My MEHBUIMHCTBY KpuiIHauToB (Xape KpwuiiHa), cucTeMaTniecky MoJBeprajics Haraakam
HEMOCPEACTBEHHO HAKaHYHE MJIH ITOCJIE PEJIMTHO3HBIX MPa3IHUKOB, U TOCYIAapCTBOM HE IpH-
HUMAJIICh HUKaKUX Mep UL NPEOTBPAICHHS TOTO, a KOMIICTEHTHbIE I'OCYNIapCTBCHHBIE
OpraHbl He IPUHUMAIM HUKaKUX B 3PEKTUBHBIX MEp IPU PacciieJOBaHNH.



UTo KacaeTcs s3bIKOBOI'O 3HaUeHHUSI MOAOKeHUsd cTaTbu 3 EKITY B cMmEBICAe
npeaMeTa 3alllUTBl TEACCHOUW U IICUXUYECKOM IIeAOCTHOCTU WHAUBUAQ, TO
OHO BKAIOYA@EeT TPHU IIpaBa: 3alpeT MBLITKU-UCTSA3aHUS; 3alpeT OecueroBed-
HOT'O WUAW YHU3UTEABHOTO OOpallleHud; 3alpeT HaKa3aHWdA. Bce yka3aHHBIE
IIPABOBHIE TOHATHUS IIPEACTABASAIOT COOOM CTAHAAPT IIpaBa'’.

IIpaBa He 9BASIIOTCS CTAaTUUYHOU KaTeropuel, a IBASIOTCS 4aCThIO ITporpec-
CHBHOTO Pa3BUTUS IIOCTOSHHO OOOTAIAIOIIEerocss Me>KAYHapOAHOIO CO00-
LIeCTBA U Pa3peAsioT ero cyabOy. IIbITKa U UCTSI3aHUEe 1O CYTH IIPEeACTaB-
ASIIOT COOOM HaMepeHHOe CO3HaTeAbHOe OecueAoBedHoe oOpallleHue, pe-
3YABTOM KOTOPOTO SIBASIETCS HaHeCeHHe Cepbe3HbIX U JKeCTOKMX TeAeCHBIX
WA IICUXWYECKUX CTPAAAHUM. OTOT UHCTUTYT OTAMYAETCS OT DecuenoBeu-
HOT'0 OOpallleHUsI 110 CAMOU CTEIleHU TAKECTU NOBeAeHUA. TaKyIo IIO3UIUI0
3aHAA Cyp IIpU BBIHECEHUU PELIEHUS 10 AQHHOMY AeAy'.

B KOHKPETHOM CAydYde BCTAA BOIIPOC TPAHHUIBI MEXAY ITOHATUSIMNU Oecue-
AOBEUHOTO M YHU3UTEABHOTI'O O6paLU;eHI/IH " IIBITKH, 1 CYA B AaHHOﬁ CUTy-
Al pPEeIIuA HCXOAUTH KWM3 HWHTEHCHUBHOCTH IIPUYMHEHHEIX CTpaAaHHﬂ.
HpI/IHE[B BO BHHMMaHUHE AHIIb OIIpepAeneHHre IIOHATHUA IIBITKM, B CMLBICAE
cTaTbu 3 KOHBeHU;I/II/I, IIBITKA IIoApAa3yMeBaeT cIrroco6 6ecuer0OBeUYHOro 00-
palneHns, KOTOPbEIM CbI/IBI/I‘IeCKOMY AUy HaMEPEeHHO U CO3HATEeABHO IIpU-
YUHAETCAd Cepbe3HOoe U XeCTOKOe CTpapAaHue. Pe]l[aIOU_[I/IM (baKTOM HaAW-
YU IIBITKU ABAACTCA IIPOABACHHASA CTEIIeHb XKECTOKOCTH, KOTOpOfI IIoABeEpI-
AACBhb XepTBa.

W3 M3A0KEHHOTO MO>KHO 3aKAIOYUTH, YTO CAMO IIOHATHUE IBITKU 1O CYTU
IIPeACTaBAsIET COOOM COYeTaHHe HAHECEHUS IICUXWYECKOU U (DU3NYEeCKOU
OOAM M CTPAA@HUM, KOTOPHIE IIO COAEPJKAHUIO SBASIOTCSI KECTOKOCTBIO.
OTO O3HayaeT IPUUYMHEHMNE IICUXUYECKOM OOAU M CTPAAAHUU, ABASIOIINX-
CSl Pe3yABTATOM BBI3BAHHBIX CTPaxa M CTPECCd, YTO B KOHEUHOM UTOTE O3-
HayvaeT aTaKy Ha TEAECHYIO IIeAOCTHOCTH MHAMBUAA '

[TpuHsAB BO BHUMAaHNe BHIIIENIPUBEAEHHBIE pellleHUs U NpakTuky Crpac-
Oyprckoro cyaa, Korcrurynuonssii Cyp Cepbun B XOA€ KOHCTUTYIIMOH-
HO-CYAeOHOrO pa3sbupaTeAbCTBA MPUHSIA KOHCTUTYIIMOHHYIO Karo0y M.I.
U YCTAHOBUA, UTO 3a BpeMsl OTOBIBAHHWS HaKa3aHUd B TIOpeMHO-HUCIIPaBU-
TeAbHOM yupexpeHnu "3abena” r. [ToskapeBarl, a Tak>XKe 3a BpeMs COAEp-
xaHugd B OKpPYy>XKHOU TIOpPbEMe B I'. beAarpape 3aBUTEAb IIOABEPTICS HaApPy-
LIIEHUIO HENPUKOCHOBEHHOCTU TEAeCHOU U IICUXMYECKOU IIeAOCTHOCTHU
AMYHOCTH, rapaHtupyeMou cratbed 25 Korcturynum Pecnybaumku Cep-
oua". OH 3a9BUA O HapPYIUIEHUHU [IPaBa Ha HEIIPUKOCHOBEHHOCTb TEAECHOU
U ICUXUYECKON IIeAOCTHOCTH, IIpaBa Ha 3allUTy AWI] B MeCcTax AMIIEHUS
CBOOOABI OT OeCUYeAOBEYHOI'O OOpallleHHs, IIpaBa Ha CyAe€OHYIO 3alluTy

' ECHR, Costello- Roberts, BepmukT ot 25.03.1993. 1, Series A, No 247-c.
""ECHR, Ireland v. United Kingdom, Jugments and decisions A 25, 1978.
2 ECHR, Selmouni, BepaukT ot 28.07.1999 roxa.

¥ US, uz 4100/2011, 10. 07.2013 rona.
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IIpaB YeAOBeKa U IpaB U CBOOOA MEHBIIIHWHCTB, a TakKe IIpaBa Ha IIPaBo-
BO€ CPEACTBO 3alIUTHI B COOTBETCTBUM CO CcTaThaMu 22, 25, 28 u 36
Koucturynum CepOusg. 3adBUTEAB, IIO CYIIECTBY, OTMETHA, YTO 3a@ Bpe-
Msl 3aAepsKaHUS B IMOAMIENCKOM YYacTKe, 3a BpeMs COAEP>KaHUS IIOA
CTpa’keH, a Tak’kKe 3a BpeMsl OTOLIBAHUS TIOPEMHOI'0 3aKAIOUEHHUSI OH He-
OAHOKPATHO IIOABEPTraACs UCTSI3aHUSM M IBITKaM, YTO BCEMU IIPEAYCMOT-
PEHHBIMH 3aKOHOM CIIOCOOAaMU OH IBITAACS HOAYYUTH IIPOLLEeCCYAAbHYIO
3alIUTy B KOMIIETEHTHBIX TOCYAAPCTBEHHBIX opraHax PecnyOauku Cep-
Oust AAS YCTAHOBAEHUS HapYIIeHHUS IIpaBa Ha coXpaHeHUHe (pu3muecKou u
MICUXUYECKOU IIEAOCTHOCTU AWYHOCTH, @ TAaKKe AASI MACHTUPUKAIUU U
HAaKa3dHUs BCEX BO3MOJXHO OTBETCTBEHHBLIX AUIL, IIPUYACTHLIX K AQHHOMY
AeAy. B KauecTBe AOKa3aTeAbCTBa AAS 3alIUTHI CBOUX IIpaB OH IIPeACTa-
BHA CIIMCOK BCeX YUpPe>KAeHUHN, B KOTOphble 0OpallaAcs AAS 3alIUTHL CBO-
UX IIPaB.

PaccmaTpuBasa nmepuop ¢ 25 utoasg 2005 ropa mo 8 Hos6psa 2006 ropa, Kor-
Aa Obvlra npuHaTa HoBasg Koucturynus PC, KC He paccMaTpuBaa KOHCTH-
TYLJMOHHBIE JKaAOOBl OTHOCHUTEABHO MaTepPUAABHOTO aclleKTa, HO paccMar-
puBaA B IepuoA IocAe BeTynAaeHusa KoHcTuTynmu B cuAy. IlpuHsAB BO
BHUMaHHKe NpoIlecCyarbHBIN acnekT, KC 3aHAA TO3ULUIO, YTO HEOOXOAU-
MO y4ecCThb BeChb IIepHOA IIpeObIBaHNs B 3aKAIOUEHUH, IIPU 3TOM IIOAPa3y-
MeBasl [IePUOA AO U IIOCAe BCTYIIAEHHUS B CUAY KOHCTUTYyLUH, B TeueHUe
KOTOPOTO 3asiBUTEABb JKAaAOOBI C CaMOTO HavaAa HaAXOKAEHUS B 3aKAiode-
HUU CBUAETEABCTBOBAA 00 HCTA3aHUU AUIAMU, AOAJKHOCTHBIMU 0O0sI3aH-
HOCTSIMU KOTOPBIX SBASIIOTCS BOIIPOCHI OXPaHBI B MeCTaX COAep KaHUSA
IIOA CTPa’keW, TAaKUM 00pa3oM, IIPUBEAEHHOE B KOHCTUTYIIMOHHOM >KaAo-
0e B COBOKYIIHOCTU MOJKHO CUMTATh IIOCTOSIHHBIM sIBAeHUeM. KacaTeAbHO
BOMpOCa MCcUYepIlaHUus MPABOBBIX CPEACTB KaK MPEANOCHIAKM AAS MOAQUU
KOHCTUTYIMOHHOMU >Kar0o0bl KoHCTUTYIIMOHHBEIN CyA 3aHAA ITO3UIUIO, YTO
IIPOLIEAYPH], IIPEAYCMOTPEHHBIe YIOAOBHO-IIPOIIECCYAABHBIM KOAEKCOM
PC ("3akoHMK 0 KpuBMYHOM mocTynky' mam "YIIK"/2001)" a umeHHO:
OOIIMN HAA30p 3a 3aAEP’KaHHBIMHU, IIPOBOAMMEBIN NpepcepaTereM Cyag;
peryAsipHOe e>XeHeAeAbHOe IIocCellleHHe 3aAep’KaHHBIX IIpepcepaTeneM
Cyaa uAU Cypbel, KOTOPOMY OH IIOPYYUA; IIOCelleHHe 3ajAep KaHHBIX
npepcepatereM Cypa UAM CYABEN-CAEAOBATEAEM (IIPU KOTOPOM OHHU MO-
I'yT NPUHUMAThH >KaAOOBl 3aA€P’KAHHBIX, B KOTOPBIX OHU CBHUAETEABCTBY-
IOT 00 UCTA3aHUIX) [0 IIOBOAY KAaA00 3aA€P’KaHHBIX Ha HaAWYHeE UCTA3a-
HUM, 9BASIOTCA Hed3(®EEKTUBHBLIMM B CBI3M C HUCUYepHaHUWEM IIPaBOBBIX
CPEACTB AO TIOAQYM KOHCTUTYIIMOHHOU >XaAoObl. Ha BEINIEN3AOKEHHOE
CTOUT OOpaTUTh BHUMAaHUE, TaK KaK B YTOAOBHO-IIPOIIECCYAaABHOM KO-
Aekce PC (panee mo Ttekcry: YIIK/2001) He mpepaycmaTpuBaeTcs obs3a-
TEeABCTBO CYABU U KOMIIETEHTHOTO MUHUCTEPCTBA OTBETUTH B IIMCHEMEHHOM

' YronoBHO-TporieccyanbHbIi Komekc PC (3akoHMK 0 KpUBHYHOM MOCTYHKY) (,,CiyxOeHH
auct CPJ“, Ne 70/01 u 68/02 u ,,Cnyx0beru riacauk PC“. Ne. 58/04, 85/05, 115/05, 46/06,
49/07, 122/08, 20/09, 72/09, 76/10)



dopMe 3aAepKaHHOMY, IIOAABIIEMY KAaA00y, IIO3TOMY 3TH JKAaAOOBI HE SAB-
ASIOTCS IIPABOBBIM CPEACTBOM IIO CMBICAY cTrarbu 170 KoncTuTynuum. B
DAHHOM CAydYae IIOAUEPKHBAETCH, YTO 3a9BUTEAb 13 pa3 oOpalancs K ap-
MuHUCTpanuu OKPY’>KHOM TIOPBMBI, AUPDEKTOPY YIPaBA€HUSA IO IMpUMe-
HEHUIO YTOAOBHBIX CAHKIMYW U MHUHUCTPY IOCTUIIMU, TOAKYS IIOAOXKEHUS
3aKOHa O IPMMEHEeHUN YTOAOBHBIX CaHKIMI" (mo-cepocku: "3MKC"), ko-
TOpLle NIPUMEHSIOTCS K OCY’KAEHHBIM, a B AQHHOM CAy4Yae M K AUIIaM,
COAEP KAIUMCS TIOA CTPakel (3aAep’KaHHBIM AUIAM). OTU OoOpallleHus B
VUpEe>KAEHUSI OCTAaAUCh 6e3 pe3yAbTaTa, TaK KakK 110 HUM He OBIAW HPUHS-
THI MEPHI.

IlpurrMasa BO BHUMaHWEe PAKT, YTO 3adIBUTEAb KOHCTUTYLTUOHHOM KAAOOBI
BBIOpaA MpPaBOBOE CPEACTBO IMMOCPEACTBOM 3alllUTHHKA ITpaB yeroBeka (OM-
OyACMeHa), XOTS 3TO IIPaBOBOE CPEACTBO OTAMYAETCS OT IIPOM3BOACTBA B
AAMUHHUCTPATUBHOM OpraHe IO BBLIMTOAHEHUIO 3aKOHHBIX CAHKIIWM, a 3aTeM
u B AAMUHUCTPATUBHOM CyAe, He oOeclieurBasi IOAHYIO IIPABOBYIO 3allly-
Ty, KorcTuTynuoHHBIM Cyp B IIEPBYIO OUY€peAb MCXOAUA U3 no3unum Es-
poreickoro cyaa no npasaM dyeaoseka (ECITY), corracHO KOTOPOU B CUTY-
aruy, KOTAa UMeeTCd HEeCKOABKO IIPABOBBLIX CPEACTB, KOTOPBLIMU MOYKET
BOCIIOAB30BaThCS AUMIIO, IIpaBa KOTOPOTO IIOTpPaHbBl, OHO CcaMO pelllaeT, Ka-
KUM MMEHHO CPEeACTBOM BOCIIOABL30BaThCs. [locAe TOTO, KaK AUILO0 BOCIIOAB-
30BaA0OCh TaKUM TTPABOBBIM CPEACTBOM, OT HEro HeAb3sd TpeOOBaTh IMOIIhI-
TaThCSl HCIIOAB30BaTh M MHOE MPAaBOBOE CPEACTBO, KOTOPBIM OHO MOTAO
BOCIIOAB30BaThCA. [IprHUMas BO BHUMaHMUe (PAKT, YTO B KOHKPETHOM CAY-
4ae 3alIUTHUKOM IIpaB dyenroBeKa (OMOyACMEHOM) YCTaHOBAEHO, YTO B TrO-
PEMHO-UCIIPaBUTEABHOM yupeskpeHnu "3abena” 3asiBUTEAb KOHCTUTYIIMOH-
HOM >KanoObl IIOABEPICS HApPYIIEHUIO IIpaBa HEIPUKOCHOBEHHOCTH TeAeC-
HOM U TICUXUYECKOMU IIeAOCTHOCTH, a Tak’Ke IMpaBa Ha 3ApaBOOXpaHeHUue U
MEeAULIMHCKYIO nToMolnb, Konctutynuonuelit Cya IIOCTaHOBUA, YTO IIPU OT-
CYTCTBHM PE€3YABTATOB OT IIOAQUM >KAar00 AUPEKTOPY YIIPaBA€HUS IO NIPH-
MEHEHUIO YTOAOBHBIX CAHKIIUM HEAB3sl OBIAO HU OKUAATH, HU TPeOOBAaTh,
4TOOBI 3a9BUTEAB IIOMUMO II0AQUM JKAaA0ObBl OMOyACMEHY A0 OOpallleHus B
Koucturynuonsusii Cypa NONBITAACS IIOAYYUTH 3AlUTY OT MCTA3aHUM U
UHBLIMU TTPABOBBIMU CPEACTBAMHU.

PaCCManI/IBaH BCe 00CTOSITeABCTBA KOHKPETHOT'O AeAQq, 0COOEHHO TOT (baKT,
YTO TPpaBMHPOBAHMHE, B CMLEICA€ HUCTA3aHWA, KOHCTATUPOBAHO TIOPEMHBIMN
BpadaMy, KOHCTI/ITYI_[PIOHHBIfI CYA OITPEAEArA, UYTO 6peME[ AOKA3bIBAHUA A€~
JKUT HEe TOABKO Ha 3asdBHUTENE KOHCTHWHHOHHOﬁ JKAAOOBI, HO M SIBASIETCS
TakK>Ke 005S3aHHOCTLIO KOMIIETE€HTHBIX TOCYAQPCTBEHHBIX OPIraHOB, KOTOPLIE
AONKHBI 00eCcIIeYuTh U IpeACTAaBUTE YAOBAETBOPUTEABHOE pAa3bidCHEHUEe I10
IIOBOAY BO3HUMKHOBEHUMA TPABM, BOSHUKIINX BO BpeMd 3daA€PKaHUSI UAU OT-
OBLIBaHUS HaKaszaHUS - TIOPEMHOTI'O 3aKAIOUeHus ',

" 3ak0oH O NMPUMEHEHHH YTOJIOBHBIX CAHKIMK (3aKOH O M3BPLICHY KPUBHYHUX CAHKIHMjA )
(,,Ciryx0enu rmacauk PC NoNe, 85/05, 72/09 u 31/11)
'® ECHR, Kalashnikov V. Russia 2002- VI
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KacareabHO HapylleHUs MaTepPHAABHOTO AacCIlleKTa IIpaBa IIO0 CTaTbe 25
Korcrurynun KorcturynuoHHBIU Cyp cHOPMYAUPOBAA MO3UILUIO, YTO Ad-
JKe eCAM 3asiBUTeAb KOHCTUTYIJMOHHOMW >KAAOOBI 3a BpeMs 3aAeprKaHUsd
CBOUM TIOBEAEHWEM ''CIIPOBOIMPOBAA" NPUMEHEHUEe AEeWCTBUU NPUHYAU-
TEABHOTO XapaKTepa, OKa3blBaeMoOe UM IIPU 3TOM aKTUBHOE M IIaCCHUBHOE
COIIPOTHUBAEHUE HE MOJKET CAYKUTb ONIPAaBAAHUEM KOAMYECTBA U TIXKeC-
T HaHeCEeHHBIX TpaBM. CAeAOBATEABHO, TaKUe IIOCTYIIKM He MOTAM He
IPUYUHUTH NICUXWUYECKHe U (pU3ndecKue CTPapaHUSA, He COBMECTHUMBIE C
rapaHTupyeMslM B cTatbe 25 Korcrurynuu PC 3anperom ucrasanuu. [o-
pOOHasg mo3unusg cOpPMyAHMpPOBAHA U IIOCAE PACCMOTPEHUs OOCTOd-
TEeABCTB KOHKPETHOI'O AeAd B XOA€ OTOBIBAHUS HaKasdaHUA. Ha ocHOBaHUM
"COBOKYIIHOCTH WHAMIIMN U HEOCIOPUMBIX, AOCTAaTOUYHO Cepbe3HBIX, YeT-
KX U COTAACOBAHHBIX IpeAnorokeHmi’ Koucrurynuonubii Cya "0e3
COMHEHUH" OIPEAEAUA, YTO 3asIBUTEAb KOHCTUTYIIMOHHOM >KaAo0bI (hak-
TUYECKU IOAYUHUA Cepbe3HBle TeAeCHBIEe IIOBPEXXAEHMS, KOTOPble HEeCOM-
HEHHO NPUYUHHUAU eMy (hU3WYecKUe U ICUXUYeCKUe CTPAAAHUA U OOAB,
[IpUYeM YIPABASAIOIINU YUYPE)KAEHUS, HCIOAHAIOIIETO0 HaKal3aHWe, He
IIPEACTaBUA "YAOBAETBOPUTEABHEBIX U YOEAUTEABHBIX OOBICHEHUH" IO II0-
BOAY BO3HMKHOBEHUS 3TUX IOBPEXKAEHUU. [I3 Bcero BHIIIENIPUBEAEHHO-
ro Koucrurynuonsusii Cya yCTaHOBUA, YTO IIOCTYIIKH I'OCYAA@PCTBEHHBIX
OpraHoB OBIAM OeCUYeAOBEUHBIMH He TOABKO 3a BpeMs COAEPIKAHUA 3asgBU-
TeAd TOA CTpa’kel, HO M 3@ BpeMsd OTOBIBAHMA UM HAKa3aHUA B TIOPEM-
HOM yupexpeHUU. VIcxopsd n3 PakTa, 4TO B XOAe KOHCTUTYLMOHHO-CYA€0-
Horo npornecca KoHcturynuoHHblM Cyp IpHU3HAA HapylleHHe MIPOLeccy-
AABHOTO IIPaBa 3adBUTEAST KOHCTUTYLIMOHHOM >KaAOO0HBI ITO cTaThe 25 KoHc-
tutynuun PC, mokasaHus, IpeACTaBACHHBIE 3afgBUTEAEM KOHCTUTYIIUOH-
HOM ’>KAAOOBI O HApYyLIEHUM IIpaBa HAa CYAeOHYIO 3allUTy IO CTarbe 22
Koucturynum PC u npasa no cratbe 36 Kouctutrynum PC, He oleHuBa-
AuCh. VIMEHHO 1O BHIIIENIPUBEACHHBIM NIPUYKMHAM, IPUHSB BO BHUMaHUeE
00CTOATEeABCTBA AAQHHOTO Aend, KoHctutynuonHBINM Cya HalpaBUA NUCH-
Mo B Hapopnyro ckynmury PC, B KOTOpOM OH KOHCTaTHUPOBAaA IPOOAEMBI
1 HEAOCTATKH IIPABOBOI'O PETyAUPOBAHUS IIPOU3BOACTBA IO A€AAM OTHO-
CUTEABHO M3AEBATEABCTB, BO30Y>XKA€HHBIM Ha OCHOBAHUM J>KAAOO 3aKAO-
YeHHBIX IIOA CTPaXxy AUI], IPUYEM OTAEABHO IIOAYEPKUBAIOTCS IIOAOIKE-
HudA cratei 22 m 36 (a63an 2) Korcrturynuu PCY.

He3zakoHHOE AHMIIIEHHE CBOOOABI

ITorokeHUS CcTAaThbU 5 KOHBeHLII/II/I O 3alliuTe IIpaB " CBO6OA JenOBeKa Ka-
CAalOTCd I'apaHTHUPOBAHUA IIpAaBd Ha CBOGOAY n OesoracHOCTh. ITorokeHUe
CTaTbu S KOHBeHLII/II/I YCTaHABAUBAET, 9TO HeO6XOAI/IMBIM YCAOBUEM AN AU~

" 1-p Topan Wnuh, Munan Cranuh, ,, Henogpedusocm gpuszuukoe u ncuxuuxkoz unmezpumema
u npago Ha cn1obody u bezbeonocm *, 3natndop- PernoHanHa KoHQEepeHNNja YCTaBHUX CYI0-
Ba, 2014 (ITepeBox: n-p I'opan Wnny, Munan Cranud ,,HemprukoCHOBEHHOCTh TEIECHOU U
MICUXUYECKOM [ETOCTHOCTH | MPABO Ha CBOOOIY M OE30MacHOCTh ).



meHus (QU3UYECKOIO AHMIla CBOOOABI ABASIETCS HAAWYME B HAIIMOHAABHOM
IIpaBe 3aKOHHOT'O OCHOBAHWA. OTO O3HAYAEeT, YTO B CAydae OTCYTCTBUS B
HAMOHAABHOM IIPaBe 3aKOHHOI'O OCHOBAHMS AHUIIO, KOTOPOI'O AWIIUAU CBO-
OOABI, BIIpaBe TPeOOBATH 3AIUTHI B COOTBETCTBUU CO CTaThell 5 KOHBEeH-
OUH O 3alllUuTe IpaB U CBOOOA YEAOBEKA. YKa3aHHAsA CTAaTbsg KAaK Nnumerus
clausus onpepeAsieT, Ha KAKAX YCAOBHAX U IO KAKOU IPOLEeAype AULO0 MO-
JKeT OBITH AUIIEHO CBOOOABI, HO OAHOBPEMEHHO ONPEAEASIET W YCTaHABAU-
BaeT IIpaBa apeCTOBAHHBIX AWII.

HepocTaTouHO, €CAM OCHOBAHUS AUIIEHUS CBOOOABLI ITPEATHMCHIBAIOTCS 3a-
KOHHLIM pellleHreM B HallMOHAABHOM ITpaBe, TakK KaK TakKoe HOPMHPOBaHUE
He IIOApa3yMeBaeT, UYTO OHO YAOBAETBOPSET eBPOIEeMCKUM CTaHAApPTaM
IIpaB 4eAOBeKa. EBpONeNcKuil Cyp B Ka’KAOM KOHKPETHOM CAydYae MOJKET
IIPOBECTU OIIeHKY KaueCTBa HALIMOHAABHOI'O 3aKOHAQ, HA OCHOBAHUU KOTO-
pOTO Kakoe-AmOO AMIIO ITOABEPTAOCH AUIIEHUIO CBOOOABI. OTO AQET ITOBOA
IIPEAIIONAraTh, YTO HAIJMOHAABHBIN 3aKOH II0 CBOEMY COAEP’KaHMUIO COOTBET-
cTByeT craHpapraM KouBeHmu. HecoMHEHHO, HAIITMOHAABHBIN 3aKOH AOA-
JKEH YAOBAETBOPATH 0053aTEABHOMY YCAOBHIO IIPeACKasyeMocTu'.

Koncturynuga PC B abzarie 1 crtaThu 27 rapaHTHpPyeT IPaBO Ka>kKAOTO de-
AOBeKa Ha AMYHYIO CBOOOAY M 0e30IIaCHOCTH, a AHMIIeHUEe CBOOOABI AOAXK-
HO OBITH pa3pelleHo TOABKO Ha OCHOBAHMAX M B IOPSAKE, IIPEAYCMOTPEH-
HBIX 3akKoHOM. OIlleHUBasd YKa3aHHYIO HOPMY, IPUXOAUM K BBIBOAY, UTO
OHAa, IO CYIIeCTBYy, KacaeTcs (PpU3UUECKON CBOOOABI U (pu3muecKou Oe3o-
nacHocTm"”.

KoHCTUTYIIMOHHBIE CTAaHAQPTHI IIPH Ha3HAaY€HUHW U IMTPOAAEHHH CO-
A€p’KaHMs IMOA CTpa’keu

KoucrurynuonHuseiii Cya B CBOeM NpakTHKe IIPU PACCMOTPEHUHU AEA O Ha-
PYLIEHUM IIpaB, rapaHTUpyeMblXx KoHcTuTynuen u EBpOIelcKOU KOHBEH-
nuel, pa3paboTar KOHCTUTYIIMOHHBIE CTAHAAPTHI, Kacaroluecs pelleHUuMn
OPAMHAPHBIX CYAOB OTHOCUTEABLHO HA3HAUeHUT U IIPOAAEHUS COAEP KaHUI
IIOA CTpaXked B CMEICAe HapylieHus ctatbu 31 (ab3anwl 1 u 2) KoHcTuTy-
nuu PC (mpaBo Ha OrpaHUYEHHBIM CPOK COAeP KaHMs II0A CTpa’kei), a Tak-
JKe OTHOCHUTEABHO IIpe3yMIIIUM HEBUHOBHOCTU N0 cTaTbe 34 (abzar 3)
Koucturynuu PC, B cooTBeTCTBUU CO cTaThel 6 (absar; 2) EBpomelickoi
KOHBEHIINU.

[TpoTuB 3a9BUTEAsT KOHCTUTYIIUOHHOM >KaAoOBl M elle 31 AWIla B cHelu-
arpHOM OTpereHUHn OKPY’KHOTO Cypa bearpapa Beaoch IMPOM3BOACTBO IO
YTOAOBHOMY AEAY O IIPEABAPUTEABRHOM CrOBOpe Ha COBepIIeHWe MPecTyI-
AeHUd. 3asIBUTEAL COpepsKancs mop cTpaxel ¢ 10.02.2009 ropa Ha OCHOBa-

' ECHR, Amur V. France, Reports 1996- I1I; JIparosey6 [lomosuh, ,, Eeponcko npaso wyockux
npasa “, beorpan, 2012. ron. («EBpormetickoe mpaBo mpap 4eIoBeKay, )
" ECHR, Lowless V. Irland, 1.7.1961; Guzzardi V Italy, 6.11.1980.
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HuM ab3ana 1 myrkra 3 crareu 142 YIIK, ucxopda u3 Haanumga OCOOBIX OO0-
CTOSITEABCTB, YKa3bIBAIOUINMX Ha TO, YTO OH IIOBTOPHUT YI'OAOBHOE IIPECTYII-
A€HMe UAM 3aKOHYUT HauyaToe YIOAOBHOE IIpeCTyIIAeHUe, UAU OH COBEPIIUT
YTOAOBHOE€ IIpeCTyTIAeHUE, KOTOPBIM yIPOXKaeT. TH COOOpa>keHUus oO0bAC-
HSIAUCH HaAMYHeM OOOCHOBaHHOI'O ITIOAO3PEHUS B TOM, UYTO 3asiBUTEAbL BMeC-
Te C APYTUMU OOBHHSEMBIMHU NIPUHAAAEKAA K XOPOIIO OpPTaHWu30BaHHOMU
KPUMHHAABHOU TPYIIINPOBKE, AEATEABHOCTH KOTOPOM IIA@HHPOBAAach Ha
AAVTEABHBIN IIepUOA BPEMEHH, a Tak’ke B TOM, UTO OOBUHSIEMBIM BMEHSIIOT
B BUHY MCIIOAHEHNE MHOT'OYMCAEHHBIX ITOAAEKAIINX HaKa3aHUIO AeSTHUU B
nepuoa, ¢ 2006 o 2009 roa. OKPy>KHOU Cyp BBIHEC pelleHue O NPOAAEHUU
CpOKa COAEP KaHUS IIOA CTpaskel, IPUBEACHHBIE B KOTOPOM IIPUYUHEL OblI-
AU Te K€, UTO U B HECKOABKHUX ITPEABIAYIINX PeIIeHUsX. 3asgBUTEAb KOHC-
TUTYLLMOHHOM >KAaAOOBI IIOAAQA JKAaAOOy B BepXOBHBIN CyA. BepXOBHEBIN Cya
OTKAOHHMA >Kano0y KakK HeOOOCHOBAHHYIO. 3aABUTEAb KOHCTUTYIIMOHHOU
>KaAOOBI yKa3an, 4TO BO BCeX pellleHndX Kak OKpy’>KHOro, Tak U BepxoB-
HOT'O CYAOB O NPOAAEHUHU CPOKA COAEP’KAHUA IIOA CTPa’kKed IIPUBOAUAUCH
Te >Xe caMble MOTUBUPOBKM, 0e3 OIleHKH BHOBL IIOSIBUBLIMXCS OOCTOSI-
TeAbCTB. KoHcTUTyIImoHHEIN Cya YCTaHOBUA, UTO KOMIIETEHTHBIE CYABI IIPU
INPUHSATUN peLIeHUs O IPOAAEHUM CPOKa COAep KaHUS IIOA CTpaked He
IIPEeACTaBUAU AOCTATOUHO SICHBIE, YOEAUTEAbLHBIE U AMYHBIE MOTUBBL AQADB-
HEMIIIETO COAEP KaHMS 3adBUTEAS KOHCTUTYIIMOHHOMW >KAAOOBI IIOA CTpa-
xel. He mpuBepeHBI CyOBEKTUBHEIE OOCTOSITEABCTBA, TaKHE OOCTOSATEAb-
CTBa, KOTOPLIMU OOBSICHSETCS, ITI0UYeMy UMEeHHO 3asgBUTEAb KOHCTUTYIIUOH-
HOM JKAAOOBI KAaK AWYHOCH IIPEACTABAsIeT coOou yrposy. CyllecTBeHHOH
OIIMOKOM, AOIYIIEHHOU U CYyAOM IIE€PBOM, U CYAOM BTOPOW WHCTAHIIWM, SB-
ASIeTCS TO, YTO MOTUBBI IIPOAAEHUS COAEP’KaHUS IIOA CTpa’kel OHM pac-
CMaTpUBaAM IO OTHOLIEHUIO KO BCeM OOBMHSIEMBIM BMeCTe, IIpeHeOperas
0043aTEeABCTBOM UX WHAWBHAYAAW3AIUU. YUYWUTHIBasA (PaKT, 4TO He BCe 00-
BUHSIEMBIE HAXOAUAUCH B OAMHAKOBOM IIPABOBOM M (PAKTUYECKOM IIOAOIKE-
HUU B CUAY AOAKHOCTHBIX OO0SI3aHHOCTEM, MCIIOAHSIEMBIX HEKOTOPBIMU U3
HUX AO Ha3HAYeHWs HAKAa3aHUSA B BHUAE COAEPI)KAHUSA IIOA CTPaykel, a Tak-
JKe YUUTBHIBasg OOCTOSTEABCTBA, YTO HEKOTOPHIe U3 HUX OTCTPAHEHLI OT 3a-
HUMaeMBbIX UMU IPEKAE AOAKHOCTEM, B TOM UYUCAE U 3asBUTEAb KOHCTUTY-
IVMOHHOM >KAaAOOBI, CYABl OBIAU OOS3aHBI M AOAKHBI OBIAW OIIE€HUTH PEaAb-
HYIO BO3MOJ>XHOCTBH Ka’KAOTO M3 OOBUHSIEMBIX IIOBTOPUTH BMEHSIEMOE eMy
YTOAOBHOE NIPECTYHAE€HME, TO €CTh BO3MOKHOCTh 3aKOHUYUTH HavyaToe yTo-
AOBHOE IPECTYIA€HHE HUAM COBEPIIUTL YTOAOBHOE IIpeCcTyIAeHUe, KOTO-
PBIM yrpo>KaeT, IPUHUMAs BO BHMMaHHEe HaAWUMe CYAUMOCTH B IIPOILIAOM.
Koucturynyonssii Cyp DPUHAA KOHCTUTYLIMOHHYIO KaAao0y U IIOCTAHO-
BUA, YTO UMeeT MeCcTO HapylleHue crTaTbu 31 (abzanm 1) Koncrurynmu PC
(mpaBO Ha orpaHWYeHUEe CPOKa 3apepKaHusd)”.

2 KC, V- 2356/2009 ot 21.01.2010 rozma.
ECHR, Kay V. United Kingdom 01.03.1994 roma, Mansur V: Tukey 08.06.1995 rona,
Bayorkin V. Russia 27.07.2006 roxa.



Ilpn omeHKe OOOCHOBAHHOCTU IIPOAAEHUS CPOKA COAEPIKaHMA IIOA CTpa-
xell KoHcTuTynmnoHHBIU Cya OTMETHA, UTO HAaAMUYNE HECKOABKUX pelleHUuN
O IIPOAAEHUU CPOKa COAEpsKaHUS IIOA CTpa’ked HeAb3sl paccMaTpUBaTh C
TOYKU 3peHUd 3PPEeKTUBHOCTU AEITEABHOCTH CyAOB. HeopHOKpaTHOe aH-
HYAVPOBAHUE pEelIeHUN IePBOM MHCTAHIIUN O IIPOAAEHUHM COAEPIKAHUS TIOA
CTPa’kel M BBIHECEHWEe HOBBIX, HO IO CYTH AeAd TAaKUX JKe pelleHuir 0e3
MIPUHATUS Mep 110 3aMeYaHUsIM CyAa BTOPOM WUHCTAHIIVH, CBUAETEALCTBYET,
1o MHeHUI0 KoHctutynuonHoro Cyaa, 0 cepbe3HOM HEAOCTAaTKe CyAeOHOU
cucteMbl. Tem Oonee, eCAU YUeCThb (DPAKT, YTO peub HMAET O AEAE O 3aKAIO-
YeHUU TOA CTPaXy (O 3aAep’KaHWM), IIpU  KOTOPOM OCO0O OTMedaeTcd
CPOYHOCTL IIPOMU3BOACTBA IIO AeAy. B BhIIIenpuBeAEHHBIX CcAydasax KoHcTuH-
TynuoHHBIM Cya yKaszan Ha HEAOCTATOYHOCTb MOTUBHPOBKHU OCIIApUBae-
MBIX pEeIIeHUN.

Hcxopsa u3 BhlmlennpuBepAeHHOro, KoHcTuTynnoHHbINM Cyp YCTaHOBUA, UTO
UMEeAO MeCTO HapyllleHUe IIPaB 3asgBUTEeAs KOHCTUTYIIMOHHOU >Kar0OHL, yC-
TAHOBAEHHBIX cTaTbel 27 (ab3an 1) u crarbel (31) Kouncrturynuum PC: npa-
BO OBITh OCBOOOIKAEHHBIM M3 ITOA CTPa’kKbl HEMEAAEHHO IIOCAE TOTO, KaK OT-
MaAW MPUYMHLI Ha3HAUeHUS Mephl HaKa3aHUS B BUAE 3aKAIOUEHUS ITOA
CTPaXXy; IIpaBO OTPAHUYEHHON IIPOAOAKUTEABHOCTU COAEPIKAHUS IIOA
cTpakeu’'.

[Npe3ymMnnus HeBUHOBHOCTU BKAIOUEHA B CTaThIO 6 (ab3ar 2) KoHBeHIUU.
OCHOBHOU I1eABIO AG@HHOU IIPe3yMIIIUU SBASETCI IPeAOTBpallleHue OCYK-
AEHUSI HEeBUHOBHBIX. [Ipe3yMmiing HEBUHOBHOCTH B CHUAE€ BIAOTH AO MO-
MeHTa, KOTAQ BHa OOBUHIEMOI'O AOKa3aHa, ee B MepBYI0 O4epeAb CBA3HI-
BAIOT CO BCTYIAEHUWEM B CHAY OOBUHUTEABHOTO IPUTOBOPA. TOAKyd 3TO
noArokeHue, KoHBeHIIMST B A@HHOU 4YacTU PEKOMEHAYeT IIpUMeHeHHe Ha-
ITMOHAABHOT'O 3aKOHOAATEABCTBa. [loAoskeHUss cTaThu 6 (ab3al 2) EKITH
PEKOMEHAYIOT, YTOOBI HAallMOHAABHBIE CYABI IPUMEHSAAN NpUHINN in dubio
pro reo”.

IToroxxenus cratbu 34 (ab3arn 3) Koncrturynuu PC coOOAIOAQIOT YKa3aHHBIA
IPUHINI CTaThy 6 (ab3an 2) KoHBeHIIMH, MO3TOMY COTAACHO HACTOAIIEMY
IIOAOSKEHUIO KaXKABIN CYUTAeTC HEBUHOBHBIM B YTOAOBHOM IIPECTYNIA€HUU
BIIAOTb AO MOMEHTA YCTAHOBAEHUS €r0 BUHBI BCTYIIUBIIUM B CHUAY pelleHHU-
eM CyAd.

B KOHCTUTYLIMOHHOU >KarnoOe 3afBUTEAb YKa3an, 4TO BO BCEX OCIIapUBae-
MBIX pelleHUdX - pemleHnu CrnenuarbHOro oTAereHus OKPY’KHOIO CyAd
Bearpapa, a Takke pelteHun BepxoBHoro cypa CepOum - UCIIOAB30BAAACh
(dDOPMYANPOBKA, KOTOPOU HAPYIIAAACh IIPE3YMIIUSI HEBUHOBHOCTH.

2 Vi 4554/2013, pemerne ot 19.12.2013; Yk 3231/2013, pemrenue ot 03.10.2013 roxa.
ECHR, Wierciszewska nporus [Tonbmm, 25.11.2003roza.

*2 ECHR , Windisch, Bepaukt ot 27.09.1990 rona ; Barbera, Messegue and Jarbado, Bepnukr
ot 06.12. 1989 roma; Mineli, Bepaukr ot 25.03.1982 roxa.
Vx 227/2008 ot 9.07.2009 rona.
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TOMMUCAAB CTOMKOBNY. KOHCTUTYIIMMOHHBIN CYA PECITIYBAVKHN CEPBUS

Tak kak KoHcTUTyIMel yCTaHOBAEHO, YTO IIOAOJKEHMS O IIpaBax 4eAOBe-
Ka Y MEHBIIUHCTB TOAKYIOTCSI B IIOAB3Y YAYUIIEHHUS II€HHOCTeM AEMOK-
paTU4YecKoro oOIeCcTBa, COTAACHO AEMCTBYIOIIMM CTaHAApPTaM IpaB de-
AOBeKa U IIpaB MEHBIIMHCTB, & TakK’Ke IIPAKTUKE MEeXAYHApPOAHBIX y4-
Pe’XKAEHUN, KOTOPBIE OCYIIECTBALIOT HAA30p 3@ UX peasu3anuey (CTaTbd
18, ab3zan 3), KorcturynuonHbsl Cya IIpU OIleHKE NPUBEAEHHOTO W IIPU
IPUHATUN peIleHUsI B AAHHOM KOHCTUTYIIMOHHO-CYA€OHOM Aene yuea
npakTuKy EBpomeickoro cyaa IIo IpaBaM 4YeAOBeKa, B COOTBETCTBUM C
KOTOPOW Ipe3yMII[Uus HEeBUHOBHOCTHM HapyIIeHa, €CAU pelleHHe CYAQ,
Kacaroieecsi OOBHHSIEMOI'0 B YTOAOBHOM IPECTYIAEHUU AWIla, BhIpaka-
eT MHeHUe O erO0 BUHOBHOCTU AO TOT'O, KaK ero BMHa AOKa3aHa B yCTa-
HOBAEHHOM 3aKOHOM IOpsAKe. B AaHHOM cAydae IIpU OTCYTCTBUHU O(u-
IIMaAbHOTO pelleHHtsl BBIpa’keHO MHeHHe, yKasbIBalolllee Ha TO, UTO CYA
cuuTaeT OOBUHSIEMOTO BUHOBHBIM, B TO BpeMsl KaK IIpe’KAeBpeMeHHOe
U3AOKEeHHEe CYAOM TAaKOTO MHEHUS OAHO3HAYHO HapyllaeT yKa3aHHYIO
npesymnnui. Mcxopa us npusepeHHoro, Koncrurynuonusii Cypa moc-
TAHOBUA, YTO HMEAO MeCTO HapylleHUe MpUHINIA HpPe3yMIIHUN HEeBU-
HOBHOCTH, rapaHTUpyeMoe MOAOKeHuaAMH ctaTbu 34 (a63an 3) Konctu-
Tynunm PC*.

SUMMARY

Dignity is one of the institutions of natural and positive law, and such
peculiarity of dignity is primarily reflected in the domain of human rights.
Human rights are universal and therefore dignity is of paramount impor-
tance.

The European Convention on Human Rights obliges the Member States to
prohibit and punish acts of torture and inhuman treatment or punishment.
The legal framework of national law and constitutional provisions follow
from the definition of ECHR, and the latter are aimed to protecting the
rights and dignity of the individual.

In practice, the Constitutional Court of the Republic of Serbia was engaged
in ascertainment of cases of violation of human rights and freedoms guar-
anteed by the Constitution and ratified by international treaties.

» ECHR, Deweer V. bensruu or 27.02.1980 roxa ; Allenet de Ribemont V. ®pannuu, ot
10.2.1995 roma u Karakas and Yesilirmark V. Typuunu 28.6.2005 roxa.

* ECHR, “Bununu npotus Cepoun*, Bepaukr ot 01.12. 2009 roga. 3TMM BEpAMKTOM yKa3a-
HO, 9TO Ha OCHOBAHHH IIEPBOTO PEIICHUS, KOTOPHIM YCTaHOBIEHO Hapyuienne Kornctutymm,
mo Y 134/2007, ot 10. 7.2005 rojia u OmyOJIMKOBaHHOTO B Tazere ,,Ciryx0OeHu iuct PC
Ne. 74/08 ot 07.08.2008 roma, KOHCTHTYIHOHHAs >ayoba sBiseTcs 3((PEKTHBHBIM IPaBO-
BbIM cpenctBoM B KC PC.



In regard to protection of human rights and freedoms, the Constitutional
Court of the Republic of Serbia states that constitutional legal standards
are adjusted with the standards of the European Court in Strasbourg, which
are both obligatory for the judiciary and legislative authorities of the
Republic of Serbia.

As a legal means of protecting rights and freedoms, constitutional com-
plaint is effective in the constitutional legal system of the Republic of
Serbia.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU

161



162

KAPUM KAPVMOB. KOHCTUTYIIMMOHHBIU CYA PECITYBAUKN TAAKHNKUNCTAH

KOHCTUTYLHNOHHOE ITPABOCYAUE
N 3AIMINUTA YECTHN 1 AOCTOUHCTBA
YEAOBEKA B PECIIYBAUKE TAAJKUKNCTAH

KAPUM KAPVMOB

Cyovs-cexkpemapo Koncmumyuuonnoeo Cyda Pecnybauxu
Taoxcukucman, KkaHouoam NOAUMUYECKUX HAYK

YBakaeMruiii [IpepcepaTenn!
YBarkaeMble KOAAETH!
AaMbl U TOCIToAa!

IMpexxae BCero XOoTeAOCHh OBl CEPAEUHO MTOOAATOAAPUTDH HAIIMX YBa’kKaeMbIX
apMSHCKUX KOAAeT U BcexX paboTHUKOB KoHcTtutyrnmonHoro Cyaa Apwme-
HUM 3a IpUTAAIIeHNe TPUHATH ydacTue B paboTe AQHHOUW BechbMa HeO0OXo-
AVUMOM M aKTYaAbHOMU II0 TeMaTuKe MeXAYHapOAHOU KOH(PEpEeHIUH.

[To>xeraTh MM BCETO CAMOTO XOPOIIEro B AMYHOM JKM3HU M B IPOdeCcCcro-
HaABHOU AESITEABHOCTH.

YBa>kaeMble KOAAern!

TeMa MOero BHICTYIIA€HUS OOYCAOBAEHQ, IIPEJKAE BCETO, IIPOBO3TAAIIIEHUEM
Pecniybamky TapXKMKHCTAH IIPABOBBIM, AEMOKPATUYECKUM K COIIMAABHBIM
roCypAapCTBOM, AEKAAPUPOBAHUEM IIPHUOpPUTETa OOIIeYeAOBeYeCKUX IleH-
HOCTEN Ha), MAECOAOTMYECKUMM YCTAHOBKAMM U IOAUTHUYECKOM IIeAeco00-
Pa3HOCTBIO, AeMOKpAaTU3aluel COIMAAbHO-TIOAMTUYECKOU JKU3HU TaAKUK-
CKOTO OOIIecTBa W NPU3HAHMEM YeAOBEKa, ero IIpaB U CBOOOA BHICILIEHN
IIeHHOCTBGIO.

IlpaBo Ha 4eCTb U AOCTOMHCTBO SIBASIETCH, IO CYILEeCTBY, OA30BOM OCHOBOU
BCeX OCTAABHLIX ITPaB YEAOBEKaA.

CTOUT OTMETHUTH, YTO MMOHATHUS "4eCTh' M "AOCTOMHCTBO" M OCO3HAHUeE IIpa-
Ba Ha MX 3allUTy He SIBAFIOTCS 4eM-TO HOBOM, OHU MMEIOT TAYOOKMe HCTO-
puueckue KopHU. [IpeacTaBAeHMST O YeCTU UM AOCTOMHCTBE HadaAu (POPMU-
poBaThbCs y>Ke Ha paHHUX 3TallaX Pa3BUTHSI yeAroBedecKoro odilectBa. Oc-
KOpOAeHVe YeAOBeKa, IIPUHAAAEIKAIeT0 K KaKOMY-AUOO pOAYy, BOCIIPUHU-
MaAOCh KaK OCKOpOAeHMe Bcero popa. O6bryaii KpOBHOM MECTH BO3HUWK Ha
3TOU OCHOBe'.

B panbHeinieMm oObsaBuBIIag ycramu [IpoToropa (481-411 rr. Ao H.3.) Yeao-
BEeKa 'MEepHUAOM BCeX Bemlier" DAAaAd ChITPara Ba’KHEUWITYIO POABL B 3apPOiK-

' CM. Pygunckuii @.M. Hayka mpaB YeAOBeKa ¥ TPOOAEMbI KOHCTUTYIIMOHHOTO mpaBa. - C. 225.



ASHUM AEMOKPATHUU M AAAd TOAUOK €BPOIeMCKOW IIMBUAM3AINN, OCHOBAH-
HOU Ha NPHUHIUIE - OT YeAOBeKa K TOCyAapCTBY’.

B Toit smoxe moHsTHE AOCTOMHCTBA COMU3MEPSINOCH C YBa’KeHHeM K AMYHOC-
TN "W COOTHOCHAOCH C MOPAABIO U IIPABOM.

CBHAETEABCTBOM TOMY SIBASETCS BBICKA3bBIBAHME BEAUKOTO PUMCKOIO
dunrococa Lurepona (106-43 Ao H. 3.) O TOM, YTO "HET HUUYETO MYUUTEAD-
Hee OCKOpPOAEHHS YeAOBEYeCKOI'o AOCTOMHCTBE, HHUYETrO YHU3HUTEAbHee
pabcTBa. HearoBeueckoe AOCTOMHCTBO M CBOOOAA CBOUCTBEHHBI HaM. byaeMm
JKe XpPaHUThb UX UAU YMPEeM C AOCTOUHCTBOM .

Hamu panékuye mpepku, HeOe3pa3AMYHO OTHOCSCH K YEAOBEKY M CYTH de-
AOBEYECKOM JKU3HHU, ellle B U3BECTHOM 30POACTPUUCKOU TpPHAAE OMpeAe-
AUAU COAep)KaHHe AEeATEABHOCTH ITIPaBOBEPHOTO YeAOBeKa: yMaTa, yXTa,
BapuTa - "AOOpBIe TIOMBICABI, AOOPBIE peuu, AOOpLIe Aera’!. ITa TpHUapa
AASI HAIllero TaAKUKCKOTO HapoAa CTaAa IPABUAOM IOBEAEHUSI HEe TOABKO
B OTHOIIIEHUM MEKAY AIOABMU, HO U B TOCYAAPCTBEHHBIX AEAaX.

Tak, B Aekaapanuu npaB dyeroBeka Kupa Beamkoro (539 r. po H. 3.), KO-
TOophIN npaBua Ilepcueit B cepepnte VI BeKa A0 H.3., OBIAU IPOBO3TAAIIE-
HBI TPU OCHOBHBIE TPYIIIELI IIPaB W CBOOOA, A@POBAHHBEIX KUPOM >KUTEASIM
BaBuaona:

1) paBeHCTBO HE3aBHUCHUMO OT PAChl, PEAUTUN U A3BIKQ;
2) ocBOOOXAEeHUE OT pabCTBa;
3) peAurno3Has TEPIUMOCTE’.

Hoize stm IIpaBa OOBSIBAGHBI KaK KOHCTUTYIIMOHHBIE W 3aKPEIIAeHBI BO
BCeX MeXAYHAPOAHBIX dKTAX IIO IIpaBaM YeAOB€Kad U HAITMOHAABHBIX KOHC-
TUTYLUAX.

ITo croBam Puuappa Ppatia, Takue KadecTBa AmyHOoCcTH Kmpa Beamkoro,
KaK BEAUKOAVIINE, TEePIMMOCTb, CMEAOCTh U OTBara, OBIAU BOCIPHUHATHI
rpekaMu U AreKCaHAPOM MaKeAOHCKUM U IepepaHbl PUMASHAM B paMKax
NCTOPUYECKOMN TPapAUIIUU®.

He 6e3 ocuoBanusa B 1971 1. "nmuamdap Kupa" 66iA HaszBan OOH nepBoii B
ucropuu Aekaapalmen mpaB 4YeAOBeKa.

YecTb 1 AOCTOMHCTBO NPUOOPEAN YHUBEPCAABHBIU XapaKTeP B PA3BUTHIX
eBponenckux crpaHax, rae B XVII-XVIII BB. cBepmmAncek Oyp>Kya3Hble pe-
BOAIOIIWM IIOA AO3YHTaMM CBOOOABI, PABEHCTBA, CIIPABEAAMBOCTU’.

2 Cwm. Aunamosa C. TIoHsAITHE YECTH U AOCTOMHCTBA, €r0 COAEpPIKaHWe UM pasBuThe B Poc-

CHMCKOM IpaBoBou cucteMe. http://do.gendocs.ru/docs/index-307730.html

> Ounuraonepus: Meican// Cocrt. H. Xopomun. - Xapekos: [Tpamnop, 2001. - C. 129.

* Vcropusi TapKMKCKOTO Hapopad. Tom 1. ApeBHeliias U ApeBHsiss ucTopus. - AyuiaHoe,
1998. - C. 236.

> Cwm.: Llanyp I'awemu. Lluanuap Kupa Beankoro. URL: http:// www.iranchamber.com/ his-

tory/ cyrus/ cyrus_charter.php.

CMm. Tam xe.

7 TlpaBa 4eroBeKa: YueOHUK AAst By30B / IToa pea. E. A. Aykamesoit. - M.: Hopma, 2004.
- C. 60.

6
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TakuM 00pa3oM, IpaBa YeAOBEKA BO3HUKAIOT U PA3BUBAIOTCA B PA3ANYHBIX
pervoHax Mypa pa3HOBPEMEHHO, B COOTBETCTBUHU C XapaKTepPOM KYALTYPHI,
durocoduu, peAuruy, oO0IeCTBEHHBIM MUPOBO33pEHUEM, MOPAAbIO, OIpe-
ACASIONIMMU XapaKTep TOU WAU WHOM ITMBUAU3AIUN.

B PecniyOamke TapKUKUCTAH YBa)KEeHHE AOCTOMHCTBA AMYHOCTU paccMar-
puBaeTcd KaK HEOTbeMAEMBIM NPU3HAK KOHCTUTYLMOHHOIO AEMOKpa-
TUYECKOr'0 T'OCYAQPCTBA, IOCKOABKY UMEHHO B TAKOM T'OCYAAPCTBE Ka’KABIM
YeAOBEK IIPEACTABASIET COOOM BBICIIYIO COIIMAABHYIO IIeHHOCTh. U mop poc-
TOMHCTBOM AWYHOCTHU IIOHMMAaEeTCS OCO3HAHHE CaMUM 4EeAOBEKOM U OKpY-
JKAIOLIMMHU €ro AIOABMHU (haKTa OOAAAQHUS MMM BBICOKMMH HPABCTBEHHBI-
MU UHTEAEKTYyaAbHBIMU Ka4eCTBAMU.

Kareropun "decTts" u "AOCTOMHCTBO" TaKXe CUMTAIOTCSI 3STHYECKUMU
HOpMaMH, KOTOPBIe OTPa’kalOT MOPAABHYIO II€HHOCTb AUYHOCTH U IIPEAC-
TaBASIFOT COOOM OOIIEeCTBEHHYIO M MHAVMBUAYAALHYIO OIIEHKY HPaBCTBEH-
HBIX KQYeCTB U IOCTYIIKOB YeAOBEKa.

banszkue 1o 3HaueHUIO, OHH, MeXXAy TeM, UMelOT Ba>KHbI€e CMBICAOBBIE PA3-
AU,

YecTb KaK MOpPaAbHBEIM (DEHOMEH eCTh, B IIEPBYIO O4YepeAb, BHeIIHee 00-
IIIeCTBEHHOE IIPHU3HAHME IIOCTYIIKOB YEAOBEKa, €T0 3aCAYT, IPOSBASIOIIE-
ecsi B IOYMTAHWUM, aBTOPUTETE, cAaBe. [103ToMy 4yBCTBO 4eCTH, BHYTpEeHHEe
IIPUCYIIee AUYHOCTH, CBSI3@HO CO CTPEMAEHUEM AOOUTHCS BBICOKOM OIleH-
KU CO CTOPOHBI OKPY’KAaIOIINX, ITOXBAAbl, ©3BECTHOCTH.

AOCTOMHCTBO ’Ke - 3TO, IIpeKAe BCero, BHYTPEHHSS YBEPEHHOCTb B
COOCTBEHHOM II€HHOCTH, YYBCTBO CaMOYBAa’KEHWUS, ITPOSIBASIONINECS B COII-
POTHBAEHUM BCSIKMM IIONBITKAM TOCATHYTH Ha CBOIO MHAVWBHAYAABHOCTH U
OIIPEAEAEHHYIO HE3aBUCUMOCTE. I TOABKO ITOTOM, BO-BTOPHIX, AOCTOMHCTBO
YeAOBeKa AOAKHO IOAYUYUTE OOIIeCTBEHHOe NPHU3HaHue’.

Hcxops M3 3TOro, CyIUIHOCTh M 3HaueHHe AOCTOUHCTBA OIIPEAEASIeTCSl KaK
dyHAAMEHTaABHOEe KOHCTUTYILIMOHHOE IIPaBO YeAOBeKa U, YTO Ba’kHO, He-
MaTepHUarbHOEe TPaBO AWUYHOCTH.

Tak, B wactu BTOpOH crarbu 5 KoHcturynuu PecnyOanku Tap KUKUCTAH
3aKpeIIAeHO, YTO '>KU3Hb, YeCTh, AOCTOMHCTBO M APYyTHe eCTeCTBeHHBIe
IIpaBa YeAOBeKa HENPUKOCHOBEHHBI', T.e. AOCTOMHCTBO YeAOBeKa CTAaBUT-
Cs B OAMH DSA C TaKMMH OCHOBOIIOAAralOUIMMU €CTeCTBEHHBIMU IIpaBaMU
4eAOBEKa, KaK JKU3Hb U YeCTb W APyTHe eCTeCTBeHHBIE IIPaBa.

AOCTOI/IHCTBO YeAOBEKa - UCTOYHHUK €ero IIpaB 1 CBOGOA, 9TO IIPM3HAHUE 06-
1I1eCTBOM COHH&ABHOIZ OeHHOCTH, YHHUKAABHOCTHU YeAOB€Kd, 3HAYMMOCTHU
Ka}KAOfI AMYHOCTHU KaK YaCTHIbI Y4EeAOBEYEeCKOI'o O6H_IeCTBa.

¥ Cm. Aunamosa C. TIoHsITHE YeCTH U AOCTOMHCTBA, €ro COAepykKaHue M pasBuTue B Poc-
culickoM mpaBoBol cucrteMe. http://do.gendocs.ru/docs/index-307730.html

’ Cm. YecTh U AOCTOMHCTBO KaK 3THYeCKHe Kareropuw. http://etika-education.ru/otvety-
na-voprosy-po-etike-chest-i-dostoinstvo-kak-eticheskie-kategorii.html



YecTb ¥ AOCTOMHCTBO, K&K OTMEYaAOCh, OTHOCSATCS K KaTerOpuu HeMaTepu-
aABHBIX OAar, a OTHOIIEHUS, PETYAUPYIOUINe 3alUTy 3TUX IIpaB, SIBASIOTCS
HEUMYIIeCTBEHHBIMH, HO OHU TaK’Ke OCHOBBIBAIOTCSI Ha KOHCTUTYIIMOHHOM
HOpMe O HEIIPUKOCHOBEHHOCTH YeCTH U AOCTOMHCTBA YeAOBEKa.

YTo KacaeTcsi OTAMYUTEABHBIX IPU3HAKOB HEMMYILIECTBEHHBIX OTHOLIEHUMN,
peryAupyeMbIX HOPMaMU I'Pa’XKAQHCKOIO IIPaBa, TO UMU SIBASIIOTCS CAEAYIO-
me: HeMaTepHaAbHBIN XapaKTep (OHUM AMIIEHBI 3KOHOMUYECKOIO CO-
Aep’KaHMs);, HallPaBA€HHOCTb Ha BbISIBA€HHE M pa3BUTHe MHAUBHAYAAb-
HOCTH AHMYHOCTH (MHCTUTYT AWYHBIX HEMMYIIECTBEHHBIX IIPAaB OXPaHSET
CaMOOBITHOCTB U CBOeOOpa3ue yIpaBOMOYEHHOI'O CyOBEKTa); OCOOBIN O0B-
eKT (0ObeKTaMH AMYHBIX HEHMMYIIeCTBEHHBIX IIPAB BBICTYIIAIOT HEMaTepu-
aAbHBIE (AYXOBHBIE) Oaara); cnenu@uKa OCHOBAaHMN BO3HUKHOBEHUSA U
IIpeKpalleHUsl.

YecTb 1 AOCTOMHCTBO KaK CyOBEKTHBHOE IIPABO YeAOBEKa BKAIOYAET B Ce-
05 OXpaHy 4eCTH, pellyTallii U AOOpPOro UMeHU. 3allluTa AOCTOMHCTBA AWUY-
HOCTHA Oe3yCAOBHA U OCYILIECTBASIETCS TOCYAAQPCTBOM - HHKAaKHe OOCTOSI-
TEeABCTBA He MOIYT CAYKUTb OCHOBAHUEM AAS €rO0 YMaA€HWs, U 3alluTe
IIOAAEKUT AOCTOMHCTBO AIOOOM AUYHOCTH.

CamMbiM 3PPeKTUBHBIM CPEACTBOM 3alllUTHI YeCTU W AOCTOWHCTBA UYEAO-
BeKa SIBASIETCSI CyA, M TOABKO OH CBOWM peIllleHneM MO’KeT 00s3aTh BU-
HOBHBIX B HapYIIEHUW AOCTOMHCTBA YEAOBEKa, B TOM UYHCAE CPEACTBa
MacCOBOUW WHOpMaNuu, TyOAMYHO HU3BUHUTLCS, Pa3MeCTUTHL OIPOBEp-
>KeHUe, BBIIAATUTD AGHEXXHYIO KOMIIEHCAIIMI0 MOPAaABHOTO BpeAa MAHU CO-
BepIUTL WHBIE AEUCTBUS AAS BOCCTAaHOBAEHWS HApyIIEHHOTO MpaBa Ha
AOCTOUHCTBO.

O0paBaenue Koucrurynueil Peciiyoanku TapKuKuCTaH oT 6 HoAOpsa 1994
ropa CyA@ KaK BAACTH U HapeAeHUe CYAOB TOCYA@PCTBEHHO-BAACTHBIMU
TTOAHOMOUYMSMHU CHITPAAO PEeIaloIlyI0 POAb B 3alllUTe KOHCTUTYIIMOHHBIX
IIPaB YeAOBeKa U rpakpaHKHA. E>KeropHO COTHU Ipa’kAaH pecIlyOAUKM 3a-
IIUIIAIOT B CyA@X CBOU YECTh M AOCTOMHCTBO, BOCCTAHABAMBAIOT HaPYIIEH-
Hble KOHCTUTYIIMOHHBIE IIPaBa U CBOOOABI, OIIPOBEPTalOT CBEAEHUS, TTOPO-
ganiye UX 4eCcTb U AOCTOUHCTBO.

B sTomM mporecce HeMarOBa’kHas POAbL OTBepAeHa U KOHCTHUTYyUIMOHHOMY
Cyay PecnyOauku TapKUKUCTaH.

Koucrurynuonusi Cyp PecniyOanku TapKMKUCTaH, BBEACHHEBINM TOCYAAp-
CTBOM B CBOIO IIPABOBYIO CHUCTEMY U YUPEKAEHHBIM KaK CIEeLUaANu3upO-
BAQHHBIA U HE3aBUCHUMBII OpPraH CyAeOHOM BAACTH, B CHUAY CBOUX OCOOBIX
IIOAHOMOYMY HAIlleA MECTO B TAaBe O CYAeOHOM BAACTH.

Ero xoMIieTeHIIUN 3aKpENAEHBl B OTAEABHOMN CTaTbe KOHCTUTYIIMU CTPAHBL,
C TeM 4TOOBI OH MOT 3(W(PEKTUBHO OCYILECTBASATH CYACOHYIO BAACTh. BAacTs,
KOTOpasi BO3MOKHA 1 3((HeKTHUBHA AUIIL B KOHTEKCTEe TEOPUU Pa3preAeHUST
BAAQCTel, UCKAIOUAQIONIel M3AWUIIHIOI KOHIIEHTPAIIUIO BAACTU U rapaHTUPY-
IOIeN IPaKAGHAM IIOAAVMHHYIO CBOOOAY. BAACTh, KOTOpPAs ABASIETCS PE3YAb-
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KAPUM KAPVMOB. KOHCTUTYIIMMOHHBIU CYA PECITYBAUKN TAAKHNKUNCTAH

TATOM CaMOOTPAHUYEHUS TOCYAQAPCTBA, AOITyCKAOIIero KOHTPOAEL Hap COOO0M
CO CTOPOHBI HE3aBHCHMOTO OpraHa KOHCTUTYIIMOHHOTO KOHTPOAS.

I'raBHas MuccUs KOHCTUTYILIMOHHOTO KOHTPOAS B TapAKUMKUCTaHe 3aKAI0Ya-
eTcsd B OOeCIleYeHUM BEPXOBEHCTBA U CTAOMABHOCTM KoOHCTUTYIIMU U
COXPAaHEHUU KOHCTUTYIIMOHHOIO DanraHca pa3peAeHus BaacTer. OH BHICTY-
rmaeT MeXaHU3MOM CAEP’KeK U IIPOTUBOBECOB, U TAABHOM ero 3apaved sgB-
AsdeTcs oOHapy’KeHUe, OlleHKa M BOCCTAHOBAEHNE HapylIeHHOI'0 paBHOBe-
cusl.

Ha ypoBHe KOHCTUTYIIUN 3aKpellA€HO, 4TO pellleHus KOHCTUTYIIMOHHOTO
Cyaa PecniyOamku TapKUKHCTAH SABASIOTCS OKOHYATEABHBIMU.

3ainTa, a Takyke o0OeclieyeHWe peaAn3allid KOHCTUTYIIMOHHBIX IIpPaB
IrpakpaH SBASIOTCS HEOTHEMAEMOU YaCThIO AESITEeABHOCTH KOHCTUTYIIMOH-
Horo Cyaa Pecnniybauku TapXMKMCTaH.

N3 npuHaTEIX 60oAee cTa akToB KoHcTuTynmonHoro Cyaa GOABIIE ITOAOBHU-
HBI KaCalOTCS 3alllUThl KOHCTUTYITMOHHBIX ITPAaB I'Pa’kAaH, TAKMX KaK IIpa-
BO Ha TPyA, IPaBO Ha oOpa3oBaHMeE, IIPAaBO Ha COIHaAbHOe obecledyeHwme,
SKUAMIITHOE IIPaBO M IIEHCHOHHOE IIPaBO, OCHOBY KOTOPBIX COCTABASIOT
YeCTh U AOCTOMHCTBO YEAOBEKa.

Tak, Korcrurynmonnsi Cya PecniyOamky TapXKMKMCTaH, pacCMOTPEB Ae-
AO TIO XOAQTAMCTBY rpakpaHmHa boboeBa A. "OO6 ompepereHUM COOTBET-
CTBUS IIYHKTA 8 4YacTu 2 cTaTbu 42 YTOAOBHO-TIPOIECCYAABHOTO KOAEKCa
PecnnyOnukm Tapxukucran cratesaMm 17 m 21 KoHcturynum PecmyOaukm
TapkuKkucTaH", OCYAMA TBHITKY KaK @aHTUKOHCTUTYIIMOHHOE AEUCTBUE, TPY-
00 mommparolee 4eCTb 1 AOCTOMHCTBO YEAOBEKa.

B To e BpeMmsa ykKaszaa MUHUCTEPCTBY BHYTPEHHUX AeA M ['eHepasrbHOU
npokyparype PecnyOamky TapXUKUCTAH Ha HEYKOCHUTEABHOE COOAIOAe-
Hue TpeboBaHu4 cTaTbu 18 Koncturynum PecnyOanku TapKUKHUCTaH, COT-
AACHO KOTOPOM "HHKTO He MOJKET OBIThb IIOABEPIHYT IIBITKAM, JKeCTOKOCTHU
1 6ecuerOBeYHOMY OOpallleHUIo", AAS PACKPBLITUS IPEeCTYIAeHUS U IIPUB-
AeUeHHUs K yTOAOBHOU OTBETCTBEHHOCTU AWI], BUHOBHBIX B IIBITKAX, IPUHSA-
TUSI HeOOXOAUMBIX MeD, NPEeAYCMOTPEHHBIX 3aKOHOAATEABCTBOM.

IlpyHATEI U BCTYNIUBIINUN B CUAY KOHCTUTYIIMOHHBIN 3aKOH PecnyOAnKu
Tapxukucran "O Koucturynuonunom Cyae Pecrybamku TapKuKHCTaH" B
HOBOU pepaknum (26 uroasa 2014 ropa) mpepOCTaBASIET HMIUPOKYIO BO3MOXK-
HOCTb TPa’kpaHaAM HEINOCPEACTBEHHO oOOpamaTrbcs B KOHCTUTYIIMOHHBIU
Cya AAS 3aIIUTHL CBOMX KOHCTUTYLIMOHHBIX IIPAaB U CBOOOA. I'pakpane nMe-
IOT TTpaBO 0OO’KaAOBaTh He TOABKO 3aKOH, HO M BCe OCTaAbHble HOPMAaTUB-
HBIEe IIpaBOBBIe aKThl PecniyOAmku TapKUKHCTaH, IPUMEHEHHBIE B UX OT-
HOIIIEHUM UAU TIOAAE’KAlllMe TpUMeHeHUIo.

B TapkukucTtaHe MPOAOATKAETCSI pedopMa CyAeOHOM CHUCTeMbl, KOTopas
TpeOyeT yueTa U MCIOAB30BAHUS BCErO0 HAKOIAEHHOrO B 3TOU cdepe mo-
AOKUTEABHOTO OIBITA AASI HACTOAIIEro U OYAYIIero pa3BUTHI CYAeOHOM
CHCTEMEI CTPaHbl, OPUEHTHPOBAHHOIO Ha OOeclleueHre He3aBUCUMOCTHU CY-



AeOHOM BAACTH M AOCTOMHYIO 3aIIUTy IIpaB U CBOOOA YEAOBEKa M I'pak-
AAHMHA.

U, GeccniopHO, Takue KOH(PEPEHIUU, KaK CETrOAHSIIHSAS, UIPAIOT HeMaAo-
Ba’XHYIO POABb B (POPMUPOBAHUN €AUHOM IIO3UIINK OPTaHOB KOHCTUTYIIUOH-
HOT'O KOHTPOASI B YCIIEIIHOM U 3(p(EeKTUBHOM 3aIlUTe 4eCTH U AOCTOMH-
CTBa 4eAOBeKa U APYTHUX ero eCTeCTBEeHHBIX KOHCTUTYLIMOHHBIX IIPaB.

Emé pa3s O6aaropapro opraHu3aToOpOB 3TOM MEXAYHAPOAHOU KOH(EpPEeHIUNU
u eé xo3geB - KoHcTUTyuoHHBIN Cyp PecnnyOAaumKu ApMeHUM 3a paAylil-
HBIU TIPUEM.

Cnacubo 3a BHUMaHUe.

SUMMARY

In the Republic of Tajikistan respect for human dignity is the integral fea-
ture of the constitutional democratic state.

Human dignity considers that people should be conscious of the fact that
they enjoy higher moral and intellectual qualities.

The nature and sense of dignity are defined as fundamental constitutional
rights and intangible right of the person.

Human dignity considers recognition of social values, uniqueness of each
person and the importance of each individual as a part of human society.
Protection of honor, reputation and good name and dignity are subjective

rights of a person. Protection of human dignity is absolute and it shall be
exercised by the state.
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Introduction

This article contains an analysis of the place of the principle of human dig-
nity in Belgian constitutional law. Before 1994, this principle played no role
at all (point 1). In 1994, it was explicitly mentioned in the new article 23,
branch 1 of the Constitution (point 2). The drafters of this constitutional
provision have, however, not intended that provision to be strongly
enforceable (point 3). Nevertheless, the analysis of the jurisprudence of the
ordinary and administrative courts (point 4) and the vast jurisprudence of
the jurisprudence of the Constitutional Court (point 5) prove that this prin-
ciple does have some, albeit limited, legal value. It is nevertheless to be
expected that, because of supranational evolutions, the principle's role in
Belgian law might grow in the future, and that, apart from its legal value,
the principle might be seen as an over-arching principle common to and
underlying all rules and rights in the Constitution (point 6).

1. No mention of the principle of human dignity in the Belgian
Constitution of 1831
The Belgian Constitution', promulgated in 1831, has been considered to be

a very modern constitution throughout the 19" century and mayor parts of
it became a model for the constitutions of other European countries.

Its current structure? is as follows:

' For a general overview of Belgian Constitutional law, see A. ALEN, D. HALJAN, e.a.,
International Encyclopaedia of Constitutional Laws - Belgium, Wolters Kluwer 2013, 314 p.

> The Belgian Constitution was renumbered in 1994, because it had become virtually unread-
able after four State Reforms. In 2014, the Sixth State Reform amended, abolished or insert-
ed no less than 47 provisions of the Constitution (see A. ALEN, B. DALLE, K. MUYLLE,
W. PAS, J. VAN NIEUWENHOVE and W. VERRIJDT (eds.), Het federale Belgié na de
Zesde Staatshervorming, Bruges, die Keure, 2014, 653 p.).



- The articles 1 to 7 (title I) concern the Belgian territory. It states that
Belgium is a federal state, it defines the language zones, the communi-
ties, the regions, the provinces and the procedure of special majority
acts.

- Article 7bis (title Ibis), adopted in 2007, sets a general, yet non-binding,
policy goal for all federal and federated entities, consisting of a focus
on sustainable development, both in its social, economic and environ-
mental aspects, taking into account the intergenerational solidarity (see
infra).

- The articles 8 - 32 (title II) relate to the human rights provisions. The
Belgian Constitution was the first one to actually incorporate these
rights into the written body of the constitution, instead of enumerating
them as mere 'philosophical’ statements in a separate Bill of Rights. The
human rights provisions are placed before the provisions regulating the
institutions; this can be seen as an obligation for all powers to respect
the human rights, which is a fundamental aspect of the rule of law.
Currently, the Constitutional Court systematically interprets these
human rights in the light of analogous provisions in the European
Convention on Human Rights and Fundamental Freedoms and in the
Charter of Fundamental Rights of the European Union®.

- The articles 33-166 (title III) distribute the powers in a classical trias
politica. The federal Legislature, the federal Executive, the
Communities and the Regions, the Constitutional Court, the Judiciary,
the Council of State and other administrative judges, and the munici-
palities and provinces.

- The remaining part of the Constitution contains provisions about the
external relations, public finances, the military, some miscellaneous
provisions and the procedure to revise the constitution.

Not all fundamental principles are written down in the Constitution; some
general principles of law are unwritten, some important matters are regu-
lated by special majority laws, which can be changed without using the
rigid procedure for amending the Constitution.

The 1831 Belgian Constitution guarantees all classic liberal political and
civil rights, which are primarily intended as a protection against the State.
Our 1831 Constitution reflects a great deal of mistrust in the Executive,
while there is an almost unconditional faith in the legislator. It contains a
lot of human rights provisions, among which the ones that were suppressed
the most by the Dutch King Willem I before the independence (1815-1830).
It also established the Judiciary as a separate power, which was granted
the competence of judicial review of Executive acts.

> See A. ALEN, J. SPREUTELS, E. PEREMANS and W. VERRIIDT, Rapport de la Cour con-
stitutionnelle de Belgique présenté au XVIe Congres de la Conférence des Cours constitu-
tionnelles européennes, Vienne, 12-14 mai 2014, La coopération entre les Cours constitution-
nelles en Europe — Situation actuelle et perspectives, 54 p., www.const-court.be, nos 1-17.
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The Constitution is the highest national rule; all laws, both formal and
material, must obey it. Nevertheless, the Court of Cassation's adoption of
the theory of inviolability of the formal law has led to a situation in which
the ordinary judge could not examine its constitutionality, a gap which has
only been filled by the creation of the Constitutional Court in 1984.

The inviolability theory only applied to the legislator's work, which means
that the judge has always been able, according to article 159 of the
Constitution, to examine the purely material law's constitutionality.
According to that provision, the judges are obliged to refuse the applica-
tion of Royal, provincial and local regulations violating a higher rule, such
as the Constitution, the self-executing treaties and other binding norms of
international law, and the general principles of law. Only since 1985, the
Constitutional Court will annul or declare unconstitutional the formal laws
violating them.

The Belgian Constitution of 1831 did not make any mention of the principle
of human dignity, but this should not come as a surprise, since this princi-
ple had, at that time, not been developed yet. Given the very slow rate* of
constitutional amendments before Belgium's evolution towards a federal
State, which kicked off in 1970, it should equally not come as a surprise that
it took a very long time before this principle did appear in the Constitution.

2. Explicit mention of the principle of human dignity in 1994

The first and only reference to the principle of human dignity in the
Belgian Constitution took place in 1994, with the insertion of its new arti-
cle 23. This provision, however, does not so much intend to guarantee the
right of human dignity as a separate human right, but rather mentions it
as an overarching principle when inserting the so-called "second genera-
tion of human rights" into the Constitution.

Until then, the Constitution had only recognized the classic liberal civil
and political rights, although some social rights had already been men-
tioned in ordinary legislation’. Article 23 of the Constitution finally added
the socio-economic, cultural and environmental human rights to the
Belgian human rights catalogue®.

* Before 1970, the Constitution had only been amended on two occasions (1893 and 1921),
both concerning the democratization of the electoral system. See A. ALEN, D. HALJAN e.a.,
0.c., 26-28.

> E.g. the right to social aid in the Act of 8 July 1976 on the Public Centre for Social Welfare;
the general principles of social security in the Act of 29 June 1981; the right to a minimum
allowance in the Act of 26 May 2002.

¢ See R. ERGEC (ed.), Les droits économiques, sociaux et culturels dans la Constitution,
Brussels, Bruylant, 1995, 321 p.; G. MAES, De afdwingbaarheid van sociale grondrechten,
Antwerp, Intersentia, 2003, 463 p.; W. RAUWS and M. STROOBANT (ed.), Sociale en
economische grondrechten: artikel 23 Gw..: een stand van zaken na twee decennia, Antwerp,
Intersentia, 2010, 212 p.; A. VANDEBURIE, L article 23 de la Constitution. Coquille vide
ou boite aux trésors?, Bruges, die Keure, 2008, 266 p.; M. VERDUSSEN (ed.), Les droits
culturels et sociaux des plus défavorisés, Bruylant, 2009, 488 p.



Article 23 of the Constitution states:
"Everyone has the right to lead a life in keeping with human dignity.

To this end, the laws, federate laws and rules referred to in Article 134 guar-
antee economic, social and cultural rights, taking into account correspon-
ding obligations, and determine the conditions for exercising them.

These rights include among others:

1° the right to employment and to the free choice of an occupation within
the context of a general employment policy, aimed among others at ensur-
ing a level of employment that is as stable and high as possible, the right
to fair terms of employment and to fair remuneration, as well as the right to
information, consultation and collective negotiation;

2° the right to social security, to health care and to social, medical and legal
aid;

3° the right to decent accommodation;

4° the right to the protection of a healthy environment;

5° the right to cultural and social fulfilment;

6° the right to family allowances."

Although the second branch of article 23 mentions both social, economic
and cultural rights, the specific enumeration of these rights in article 23's
third branch mainly relates to social rights. The recognition in the
Constitution of the fundamental social rights responds to a social evolution
that had already taken place at the international level, e.g. in the
International Covenant on Economic, Social and Cultural Rights and in the
European Social Charter. Therefore, it can be argued that the concept of
"human dignity" in that provision refers to nothing more than the right to
decent living conditions, rather than to a universal right to human dignity
in its broadest sense.

3. Enforceability of article 23 of the Constitution

Article 23's wordings are vague, and they allow the legislator to take into
account the economic situation and to determine the conditions under
which these rights can be practiced.

Hence, these rights are not enforceable like the other human rights.
According to the parliamentary preparatory works, article 23 has no direct
effect, but it does possess some judicial value: it should be understood to
contain a softened legality principle, an equality principle and a standstill-
effect’.

7 Parl. St. Chamber of Representatives, B.Z. 1991-1992, no. 391/1, pp. 1-9; Parl. St. Senate, B.Z.
1991-1992, no. 100-2/3°, p. 13 and no. 100-2/4°, pp. 85-86. See P. MARTENS, “L’insertion
des droits économiques, sociaux et culturels dans la Constitution”, RBDC 1995, 18.
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a. Softened legality principle

The "softened legality principle” is unique in the Belgian Constitution, in
which the legality principle has always held an important position, as a reac-
tion against the Dutch King Willem I (1815-1830), who wanted to rule by
Royal Decree instead of involving the Parliament. Therefore, the Belgian
Constitution granted the residuary powers to the Legislature, curtailed the
powers of the King, allowed for a strong judicial review of purely material
laws, and specifically required many matters to be regulated by the law’.
According to article 105 of the Constitution, the King has no other powers
than the ones attributed to him by the Constitution or by formal legislation.
According to article 108 of the Constitution, however, he does have the
power to execute and implement formal legislation. Moreover, virtually all
human rights provisions listed in Title II of the Constitution explicitly require
that these rights can only be limited by formal law. Therefore, the legisla-
tor's possibilities to delegate powers to the Executive are rather limited’.

In that context, article 23 of the Constitution, which also makes part of
Title II, is a clear exception, as it does not contain the "regular” legality
principle, but a softened one. This means that any legislator regulating or
limiting the rights enumerated in article 23, can almost entirely delegate
that matter to the Executive (see infra, 5.a).

b. Equality principle

The mentioning of the equality principle in the context of article 23 of the
Constitution comes as no surprise, since the Constitutional Court has
always ruled that this principle forbids all discriminations, including dis-
criminations in the enjoyment of the (fundamental) rights granted by the
Constitution, by international treaties and by general principles of law'".

Therefore, even before the Constitutional Court became competent for
using all human rights enlisted in Title II of the Constitution as direct ref-
erence norms, it used article 23 as an indirect reference norm through the
prism of the principle of equality"'.

c. Standstill-effect

The standstill-effect, which finds its origin in several international and
European treaties concerning social and economic rights, generally means
that the legislator cannot lower the standard of protection offered by the

8 A. ALEN, D. HALJAN e.a., o.c., 25-26.

? Without entering into details and nuances: the delegation of non-essential aspects, such as
mere implementing measures is never a problem; yet the delegation of essential aspects of
the matter to be regulated, generally requires exceptional circumstances, a clear admission by
the legislator, and even then, a validation, a posteriority by the same legislator (A. ALEN, D.
HALJAN, e.a., o.c., 94-97).

' Well established jurisprudence since CC. no. 23/89, 13 October 1989; CC. no. 18/90, 23 May
1990; CC. no. 72/92, 18 November 1992.



legislation concerning these rights. The precise meaning of the standstill-
effect has, however, raised many questions :

- is the standstill-principle applicable to all rights mentioned in article
23 of the Constitution (including the principle of human dignity?) or
only to some of the specifically enumerated rights?

- is the point of reference the date at which article 23 of the Constitution
entered into force (12 February 1994), or does every legislative amend-
ment constitute the new threshold?

- does the standstill-principle forbid any lowering of the standard of pro-
tection, or does it only forbid a significant decline in the level of pro-
tection?

- is a (significant) lowering of the level of protection nevertheless
allowed if exceptional circumstances call for it?

After a period of intense debate in the legal doctrine and unclear jurispru-
dence by the Constitutional Court, the latter has only recently answered
these questions in a rather structural manner (see infra, point 5).

4. The jurisprudence of the ordinary courts and the Council of State

In the jurisprudence of the ordinary courts, article 23 of the Constitution
has received a level of enforceability beyond the will of its drafters. Some
jurisprudence even grants the human dignity principle a direct effect,
especially in the field of social assistance'.

Thus, the Court of Cassation has ruled that the right to lead a life in keep-
ing with human dignity (article 23, first branch) and the right to social secu-
rity (article 23, third branch, 2°) imply that foreigners who reside illegally on
Belgian soil should receive social assistance beyond urgent medical assis-
tance if they have demanded the regularization of their stay in Belgium".
On the other hand, the Court of Cassation has ruled that the standstill-
principle is not a general principle of law".

The Council of State has never granted a direct effect to article 23 of the
Constitution, and has even stressed that the standstill-principle is not an
absolute right”. In 2008, it explicitly adopted the Constitutional Court's
jurisprudence summarized in the following paragraph'.

' CC. no. 81/95, 14 December 1995; CC. 51/2003, 30 April 2003.

> See H. FUNCK, “L’article 23 de la Constitution, a travers la jurisprudence des cours et tri-
bunaux (1994-2008): un droit en arriére-fond ou I’ultime recours du juge ?”, in W. RAUWS
and M. STROOBANT (eds.), o.c., 69-111.

3 Cass. 17 June 2002, JTT 2002, 407; Cass. 7 June 2004, RW 2004-05, 1058. The
Constitutional Court, however, in keeping with its standstill-jurisprudence, has ruled the
same legal provision to be constitutional, although it limited the social assistance of that cat-
egory of persons to urgent medical aid (CC. no. 131/2001, 30 October 2001).

4 Cass. 14 January 2004, Chr.D.S. 2004, 506.

5 CS 3 July 1995, Beerts, no. 54.196; CS 14 April 2000, Renquin, no. 86.787; CS 24 March
2005, Van Goethem, no. 142.620.

1© CS 17 November 2008, Coomans, no. 187.998.
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5. The Constitutional Court's jurisprudence

The Constitutional Court has always denied article 23's direct effect, and
has always ruled that this provision merely possesses a standstill-effect".
The Court's jurisprudence concerning the standstill-effect, which has
become more consistent after its judgment no. 135/2011 of 27 July 2011,
is based on the following principles.

a. Softened legality principle

Taking into account the aforementioned softened legality principle, the
Constitutional Court has ruled that the legislator must determine at least
the basic principles of the fundamental right at hand or determine the lim-
its within which the Executive may operate®. In more recent jurispru-
dence, the Court has even become more lenient, as it does not forbid the
legislator to delegate these powers to the Executive, as far as these dele-
gations are related to the adoption of measures whose subject is indicated
by the competent legislator”.

b. Wide margin of appreciation

The Constitutional Court has ruled on several occasions that it is for the
legislator to decide when limits are to be set on a socio-economic funda-
mental right. Such restrictions would only be unconstitutional if the legis-
lator would introduce them without there being any need to adopt them or
if those restrictions would have significantly disproportionate conse-
quences in light of the objective pursued®.

The Constitutional Court's review is indeed not very stringent”. In over 20
judgments concerning the standstill-principle, the Court has only found
two violations, both of them concerning the right to the protection of a
healthy environment (article 23, 4°)*.

" Nevertheless, two judgments appear, at first glance to directly examine the violation of a right
entrenched in article 23: in CC. no. 101/2008, 10 July 2008, the Court appears to directly
examine whether the obligation for the tenant in a social housing scheme to learn Dutch vio-
lates the right to decent accommodation (article 23, 2°); and in CC. no. 37/2011, 15 March
2011, the Court appears to directly examine whether the exposure to tobacco smoke in the
public sphere violates the right to health care (article 23, 2°). The omission to specifically
mention the standstill-mantra should, however, not be seen as abandoning it; later judgments
have, moreover, mentioned it again.

" CC no. 18/98, 18 February 1998 ; CC. no. 103/999 and 104/99, 6 October 1999 ; CC no.
41/2002, 20 February 2002; CC. no. 94/2003, 2 July 2003; CC. no. 160/2004, 20 October
2004; CC. no. 87/2005, 4 May 2005; CC. no. 43/2006, 15 maart 2006; CC. no. 66/2007, 26
April 2007.

1 CC no. 135/2010, 9 December 2010; CC. no. 151/2010, 22 December 2010.

* CC no. 66/2007, 26 April 2007 ; CC no. 99/2008, 3 July 2008.

' M. BOSSUYT, “Artikel 23 van de Grondwet in de rechtspraak van het Grondwettelijk Hof”,
in W. RAUWS and M. STROOBANT (eds.), l.c., 59-66.

2 CC. no. 137/2006, 14 September 2006; CC no. 8/2011, 27 January 2011.



c. Not for all rights in article 23

So far, the Constitutional Court has only accepted the standstill-effect for
three socio-economic rights specifically mentioned in article 23's third
branch: the right to social security (article 23, 2°)*, the right to protection
of a healthy environment (article 23, 4°)**, and the right to legal aid (arti-
cle 23, 2°)>.

The Court often tries to avoid having to take position as to whether the
other rights enumerated in article 23's third branch possess a standstill-
effect. It does so by ruling that "without having to examine whether article
23 of the Constitution possesses a standstill effect in this regard, the meas-
ure under scrutiny cannot be seen as significantly diminishing the existing
level of protection"”.

In any event, the Court's jurisprudence attributing a standstill-effect to
rights mentioned in article 23 of the Constitution only concerns the spe-
cific rights enumerated in its third branch. It has, by contrast, never grant-
ed a standstill-effect to the vaguely formulated principle of human dignity
itself.

d. Evolving point of reference

In its judgment no. 135/2011 of 27 July 2011, the Court finally clarified that
the point of reference for evaluating the level of protection, is not the date
of entry into force of article 23 of the Constitution (12 January 1994), but
that every new legislative reform constitutes the new point of reference”.

By adopting this "existing level of protection” approach, the Court chose
for the stricter of two options. Nevertheless, this strict approach might
entail reverse effects, as the legislator might hesitate to grant new socio-
economic rights because he fears that it will become difficult to abolish or
diminish them in the future.

e. Possibilities to lower the standard of protection

The latter danger is, however, countered by the Court's more lenient
approach concerning the possibilities to lower the standard of protection. In
the Court's jurisprudence, the standstill-effect is indeed not an absolute
right, as it only forbids the competent legislator "to significantly diminish the
current level of protection without reasons related to the general interest™.

» CC no. 169/2002, 27 November 2002; CC. no. 123/2006, 28 July 2006; CC. no. 132/2008, 1
September 2008; CC no. 135/2011, 27 July 2011.

# CC. no. 135/2006 and 137/2006, 14 September 2006; CC. no. 121/2008, 18 November 2008;
CC no. 102/2011, 31 May 2011.

» CC. no. 182/2008, 18 December 2008; CC no. 99/2010, 16 September 2010; CC. no.
19/2011, 3 February 2011.

*E.g. CC. no. 52/2010, 6 May 2010, concerning the right to collective negotiation (article 23, 1°).

7 CC. no. 135/2011, 27 July 2011.

# CC. no. 135/2011, 27 July 2011.
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A distinction is therefore to be made between a non-significant and a sig-
nificant lowering of the standard of protection.

A non-significant lowering of the standard of protection is always possible.
The Court, however, has not yet had to deal with a situation in which the
level of protection of such a socio-economic right was consecutively dimin-
ished several times in a row. Theoretically, given the fact that each legisla-
tive amendment forms the new standard (see point 5.d), such a chain of
minor diminishments can in globo lead to a significant diminishment with-
out judicial control.

A significant lowering of the standard of protection is, in principle, not pos-
sible, except when the legislator manages to prove that the general inter-
est requires such a diminishment. It is yet unclear whether the Court will
require the same evidence when the legislator creates a de facto significant
diminishment through several consecutive non-significant diminishments.

f. A matter of rights and corresponding obligations

The Constitutional Court has also clarified that the socio-economic rights
in article 23 of the Constitution are not unilateral. It has ruled that these
rights should be read alongside the corresponding obligations.

According to the Court, the legislator regulating upon a socio-economic
right, can impose obligations to the citizens who want access to those
rights, as far as three conditions are met:

- these obligations must be linked to the general objective of article 23
paragraph 1, i.e., making it possible for everyone to lead a life keeping
with human dignity by the enjoyment of the listed rights;

- those obligations must be relevant for meeting this objective;
- and those obligations are proportionate to that objective®.

Thus, the Court allowed the Flemish legislator to oblige persons entitled
to social housing in Flanders to learn Dutch.

6. Final remarks
a. No legal application of the principle of human dignity

The Constitutional Court's review only concerns the specific rights enu-
merated in the third branch of article 23 of the Constitution, but not the
principle of human dignity itself. Nevertheless, the specific rights all con-
tribute to human dignity. The Court of Cassation has, in one occasion,
used the principle of human dignity itself as a reference norm.

Insofar as article 23 of the Constitution is a reference norm, it will not play
a very significant role. Although each new stadium in the legislation forms
the new standard in light of the standstill-principle, the Constitutional

* CC no. 101/2008, 10 July 2008. See also CC. no. 135/2011, 27 July 2011.



Court's focusing on the legislator's wide margin of appreciation, his possi-
bilities to nevertheless lower the existing standard and the possibility to
pair the rights guaranteed by article 23 with their corresponding obliga-
tions, grant the competent legislator a very wide maneuvering space.

b. Taking into account international standards

When the Constitutional Court is asked to examine the conformity of leg-
islation with human rights provisions in the Constitution, it will always read
these rights in the light of analogous human rights laid down in human
rights treaties, with which they are presumed to form an inextricable unity™.

This means that the conformity of legislation with human rights is exam-
ined by three different types of human rights instruments: the national
Constitution, the Charter of Fundamental Rights of the European Union
and international treaties, notably the European Convention on the
Protection of Human Rights and Fundamental Freedoms. The Court can
thus take into account the jurisprudence of the ECtHR and of the
European Court of Justice. The principle of the widest protection applies.
By relying on that principle, the Belgian Constitutional Court has maxi-
mized the protection of human rights by requiring that a limitation to a
human right guaranteed both by title II of the Constitution and by an
ECHR provision meets both the formal standards laid down in the
Constitution and the material standards laid down in the ECHR™.

This jurisprudence is well established in the field of the classic liberal civil
and political human rights, but has not been applied yet in the field of
socio-economic rights. In theory, however, the Court could read the specif-
ically enumerated rights in article 23 of the Constitution in the light of
analogous provisions in human rights treaties, notably the European Social
Charter and the International Covenant on Economic, Social and Cultural
Rights. The added value of this would, however, be limited, since these
treaties are not systematically interpreted and applied by supranational
judges, whereas the European Convention on Human Rights and the
Charter of Fundamental Rights of the European Union are.

The principle of human dignity constitutes a general principle of European
Union law” and a human right laid down in article 1 of the Charter of
Fundamental Rights of the European Union, even before the right to life
(article 2), the right to human integrity (article 3) and the prohibition of
torture and inhuman and degrading behavior (article 4). Therefore, the
principle of human dignity applies in all EU Member States, including

% Well established jurisprudence since CC. no. 136/2004, 22 July 2004. See in detail M.
BOSSUYT and W. VERRIJDT, “The Full Effect of EU Law and of Constitutional Review in
Belgium and France after the Melki Judgment”, EuConst 2011, 355-391.

' A. ALEN, J. SPREUTELS, E. PEREMANS and W. VERRIIDT, o.c., nos. 13-17.

32 ECJ 9 October 2001, The Netherlands v. Parliament and Council, C-377/98; ECJ 14 October
2004, Omega Spielhallen, C-36/02.
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Belgium, as a human right within the scope of application of EU law®.
Within that scope of application, the Constitutional Court could read the
principle of human dignity in article 23 of the Constitution in light of arti-
cle 1 of the Charter, applying the jurisprudence of the ECJ in that matter.

The right to lead a life in keeping with human dignity thus still has a long
future in the jurisprudence of the Constitutional Court. It can mean a driv-
ing force for the further development of law and legal practice.

c. Changing role of the State

Article 23 of the Constitution has created the opportunity to fill the gap
that may exist in the 'tool box' of fundamental rights - even though,
because of the vague words, the impression may exist that there are no
new concrete elements in the text of article 23, par 1.

Nevertheless, article 23's insertion into the Constitution proves the chang-
ing position and role of the State. Human dignity has come into use in the
judicial interpretation and application of human rights guaranteed by the
Constitution and in the jurisprudence of the Constitutional Court. The
authorities have the duty to respect and treat everybody as a person with
its inherent human dignity, as an end in itself and not as a means.

d. Human dignity's role as an overarching principle

Since the foregoing analysis shows that the legal and judicial role of the
principle of human dignity in Belgium is, despite some jurisprudential evo-
lutions, still limited, the question arises whether it has a stronger role to
play as an overarching principle.

The answer is that the principle of human dignity in the Belgian
Constitution does not play the same overarching role as it does in other
countries, notably in Germany. Indeed, the Title Ibis of the Constitution,
consisting of only one provision, article 7bis,* sets only one "general pol-
icy goal" for all federal and federated entities, i.e. the principle of sustain-
able development®. This principle can be called the "human right of the
third generation™. This constitutional provision sets a general rule of con-
duct for all governments, but is not intended to grant rights to individu-
als”. Nevertheless, the Constitutional Court has ruled that it will take this

*See on the scope of the Charter of Fundamental Rights of the European Union ECJ, 26
February 2013, Akerberg Fransson, C-617/10; ECJ 26 February 2013, Melloni, C-399/11.

*This provision was inserted in the Belgian Constitution on 25 April 2007.

* See C. BORN, “Le développement durable: un ‘objectif de politique générale’ a valeur con-
stitutionnelle”, RBDC 2007, 193-246; F. DELPEREE, “A4 propos du développement durable.
Dix questions de méthodologie constitutionnelle” in Liber amicorum Paul Martens, Brussels,
Larcier, 2007, 223-233.

* A. ALEN and K. MUYLLE, Handboek van het Belgisch Staatsrecht, Mechelen, Kluwer,
2011, 69-70.

7 Parl. St. Senate, 2005-2006, no. 3-1778/1, p. 4 and no. 3-1778/2, pp. 8-9; Parl. St. Chamber
of Representatives, 2006-2007, no. 51-2647/004, p. 3.



general rule of conduct into account when examining the constitutionality
of formal legislation™.

By contrast, the principle of human dignity, which, on a theoretical
account, can be said to underlie all human rights provisions, is only men-
tioned specifically in article 23 of the Constitution, in Title II of the
Constitution, concerning human rights. If the drafters of the Constitution
want to grant the same overarching effect to the principle of human dig-
nity as they have granted to the principle of sustainable development, they
should lift it out of article 23 and transfer it to a new article 7ter in Title
Ibis of the Constitution.

PE3IOME

Ota KoH(epeHnMa IpepOCTaBUAA BO3MOKHOCTE AUAAOTA MEXKAY CYABSIMU.
OHa o0OecneunAa 493BIK, HA KOTOPOM MBI MOYXK€M IOIBITATHCS OOBSICHUTH,
KaK pellaTh TaKue BOIPOCH], KaK 3HAQYUMOCTH IIPaB, CUCTeMa CAEP’KEK U
IIPOTUBOBECOB, KOHTEKCTYaAU3allusd IIPaB, a TAaKXKe COCPEAOTOYUTH CBOE
BHUMAaHME Ha KOHKPETHOU IIpaKTHUKe B OOAACTH IIpaB uyeAoBeKa. OOui
MUHVMAABHBIY CTAaHAAPT - 4YeAOBeueCKoe AOCTOMHCTBO, KaK IIpUCYIas
Ka’kKAOMY YeAOBeYeCKOMY CYIeCTBY IIeHHOCTb, AOAJKHO yBa’KaTbCsl, YUUTHI-
Bas, YTO HEeKOTOphle (DOPMBI ITIOBEAEHHSI HECOBMECTHUMEL C YBa*KeHHUEeM 3TOH
LIeHHOCTU, ¥ TeOPHUS O TOM, YTO I'OCYAQPCTBO CYIIECTBYET AASL UEAOBEKa, a
He HaoOOpOT, pa3BUBAETCS, HECMOTPS Ha TO, YTO Ka)kpad CTpaHa HUMeeT
CBOIO UCTOPHUIO M IIPOOAEMEI.

¥ CCno. 75/2011, 18 May 2011. In that judgment, the Court also added that this principle will
not have a significant influence on the Court’s review, because it is not formulated in a suf-
ficiently precise manner and because the governments have a very wide margin of apprecia-
tion, since article 7bis does not explain how the distinct social, economic and environmental
aspects are related to one another.
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HUMAN DIGNITY
AS A CONSTITUTIONAL VALUE

ALEXANDRU TENASE
President of the Constitutional Court of the Republic of Moldova

"All human beings are born free and equal in dignity and rights.
They are endowed with reason and conscience

and should act towards one another in a spirit of brotherhood.
(The Universal Declaration of Human Rights)

Human dignity has been appreciated as an attitude, an inherent value and
a de ius cogens principle therefore no legal rule can limit it. The existence
of dignity is determined by the existence of the intelligent human being,
and due to this fact a society, or rather a state, is existing through the indi-
viduals and for the individuals that constitute it, and any limitation of
rights and freedoms and, as a consequence, of their dignity, cannot be
admitted.

Human dignity is generally expressed through the right to health protec-
tion, physical and psychical freedom, respect for human integrity with no
application of any inhuman treatment, right to intimacy. As a concept of
universal importance, human dignity has been promoted in a number of
international, as well as domestic instruments, implicitly constitutional.

It is a well-known fact that human rights form the basis of constitutional-
ism, and the main goal of a constitution is to guarantee the freedom and
security of the human being under all aspects. To this extent the first arti-
cle of the Constitution of the Republic of Moldova states: "Governed by the
rule of law, the Republic of Moldova is a democratic State in which the dig-
nity of people, their rights and freedoms, the free development of human
personality, justice and political pluralism represent supreme values that
shall be guaranteed.”

The Constitution of the Republic of Moldova forced the implementation of
a humanitarian reform in our country, based on the following worldwide
known principles. These principles, either directly entrenched in the con-
stitutional text or implied herein, are: a) universality of rights, liberties and
fundamental duties; b) non-retroactivity of the law; c) equity of citizens'
rights; d) protection of citizens of the Republic of Moldova situated abroad
and legal protection of foreigners on the territory of the Republic of
Moldova; e) priority of international regulation over national ones; f) free



access to justice; g) exceptional character of limitation of certain rights and
freedoms.

The Constitution interprets human rights and freedoms as supreme values of
the society, defining them as particular social relations by which it express-
es esteem towards particular material assets, qualities, processes, actions due
to some appropriateness with some social needs and general ideas of the
society. Human dignity may find its place among ethical and moral values
of the society, but its due protection is unconceivable if separated from other
values such as justice, freedom, respect for the property, etc.

Constitutional Court of the Republic of Moldova had several occasions to
deliver its opinion on the issues related to human dignity, in this respect
two of the most prominent cases from our case law may be cited.

The first case refers to the complaint submitted in 2013 by the Ombudsman
referring to the control of constitutionality of some provisions of the
Criminal Code and of the Enforcement Code that provided for the institu-
tion and use of chemical castration of criminals interfering with the sexual
inviolability of other persons, including minors', with a view to eliminate
any danger and to prevent the acts provided by the criminal law. The
author alleged that this security measure, chemical castration, under cur-
rent legislation of the Republic of Moldova, constitutes an inhuman and
degrading treatment, as well as an infringement of private life, as defined
by the international instruments protecting human rights and freedoms.

The Court stated that respect for and protection of human dignity is an
obligation of public authorities. In this context, exclusion of punishment or
cruel, inhuman or degrading treatments is a condition for respecting the
human dignity. Therefore, regardless of the nature of the offense, the
penalty imposed should respect the inherent human attributes (physical
and mental integrity, human dignity, etc.).

The Constitutional Court refers to the "no derogation" rule, according to
which giving consent for health intervention is closely related to the prin-
ciple of primacy of the human being, enshrined by art. 2 of the Convention
for Protection of Human Rights and Human Dignity as regards biology and
medicine applications. In the same context, according to art. 5 of this
Convention, a health intervention cannot be performed unless the person
concerned has given his/her free and informed consent; this person
receives adequate prior information about the purpose and nature of the
intervention, as well as about consequences and risks; the person con-
cerned may withdraw his/her consent freely at any time.

The Court pointed out that an important issue concerning the application
of medical treatment is the consent of the person concerned. This relates

' Judgment of the Constitutional Court No. 18 of 04.07.2013 on the control of constitu-
tionality of some provisions of the Criminal Code no. 985-XV of 18 April 2002 and of the
Enforcement Code no. 443-XV of 24 December 2004, as amended by the law no. 34 of
24 May 2012 to amend certain legislative acts.
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to respect for acknowledged dignity, non-coercive agreement, which rec-
ognizes the autonomy of the individuals to make their own decisions; in
most cases, this would be accepted by the court, where the issue of treat-
ment is discussed.

Regarding the health interventions that the detainee is subject to against
his/her will, even in the case of a measure which is a therapeutic need from
the point of view of well-known principles of medicine, the European Court
held that it must be demonstrated convincingly that there was a medical
necessity and that there are procedural guarantees for such a decision and
these guarantees are respected (see Nevmerzhitsky v. Ukraine, §94)

Thus, the Court held that health treatments, as safety measures, could be
applied to the extent that was accepted by a particular person, if they did
not cause serious injuries to that person, in case any medical opinion on
the application of such treatment was available and procedural safeguards
for such decision were observed.

The Court also pointed out that criminal punishment is both a measure of
state coercion and a means of correction and rehabilitation of the convict-
ed person, aimed to restore social justice, to ensure correction of the con-
vict and prevent committing of new offences. However, the execution of
the sentence shall not cause physical suffering or demean the dignity of
the convicted person.

The Court held that the imposition of a sentence is aimed not at depriving
the convicted person of the human dignity or neglecting the human digni-
ty of the victim, but rather at restoring the human dignity of those directly
involved, with the effect of full social reintegration of the convict and the
complete healing of wounds / damage suffered by the victim of the offence.

Following the reasoning of the European Court on human dignity in the
application of health treatment, the Court held that, as a health interven-
tion to be applied to a mentally healthy adult, the chemical castration
should only be executed with the free and informed consent of the person
concerned.

In this context, the Court shares the vision of the European Committee for
the Prevention of Torture on the guarantees inherent to human dignity in
the case of chemical castration (antiandrogen treatment): the free and
informed consent of the detainees should be obtained before the antian-
drogen treatment has commenced; no prisoner should be forced to accept
the antiandrogen treatment; the full and detailed procedure on the antian-
drogen treatment, including adequate protection measures, such as crite-
ria or inclusion and exclusion for such treatment; health examination
before, during and after treatment; access to external consultation, includ-
ing granting of the second independent opinion; periodical assessment of
the treatment by an independent health authority.

In this context, the Court held that establishment of the compulsory appli-
cation of chemical castration without full and informed consent of the per-



son, without a medical individual assessment of the need for its enforce-
ment, without subsequent monitoring, accompanied by psychotherapy, had
not taken into account the guarantees of respect for human dignity, violat-
ed the fundamental human right of the individual to physical and mental
integrity, guaranteed by Article 24 para. (1) and (2) of the Constitution, and
prejudiced Article 3 of the European Convention on Human Rights and
Fundamental Freedoms and Articles 2 and 5 of the Convention for the
Protection of Human Rights and Dignity of the Human Being with regard to
the Application of Biology and Medicine Applications.

Human dignity is often regarded as right of personality encompassing val-
ues that determine the subjective position of the individual in the society,
and which make up the respect due to each person. A human being shall
always retain his/her dignity in the guise of the right of personality which
may, in practice, be often subject to violation either by actions of other per-
sons as well as by legal regulations.

This was the case when the legislator instituted provisions not to cover by
social security payments the first day of the medical leave’, on the assump-
tion that many persons use this leave as an excuse for absence from work.
The Constitutional Court found these provisions unconstitutional stating
that the Constitution guarantees the citizens' right to insurance in the
event of sickness and that it must ensure that every person has a decent
living standard that would ensure health and welfare of him/her and
his/her family, including food, clothing, housing and medical care and
necessary social services. The Court considered it unacceptable for the
state to require from employees the performance of an obligation (in that
case, the payment of social insurance premiums), but at the same time to
ignore the protection of their interests when they are affected by events
beyond their will, causing disability and when they are insured by the pay-
ment of social insurance premiums.

The Court held that the repeal of the social insurance benefits in case of
illness for the first day of temporary disability impairs the right of employ-
ees to proper material insurance for the period of disability, these provi-
sions being thus in conflict with the Constitution.

For the purpose of ensuring human dignity in light of the principles of uni-
versality and equality, the Constitutional Court recognized unconstitution-
al the discrimination of militaries on the basis of gender’. The Court car-
ried out control of constitutionality of the legal provisions that prohibited
male militaries to ask for the child care leave.

* Judgment of the Constitutional Court No.5 of 10 April 2012 on the control of constitu-
tionality of the provisions of Articles 4 para. (2) let. a) and b), 9 para. (1) and 13 para. (1)
let.c) of the Law No0.289-XV of 22 July 2004 on allowances for temporary disability and
other social insurance benefits.

Judgment of the Constitutional Court No.12 of 01 November 2012 on the control of con-
stitutionality of some provisions of Article 32 of para. (4) let. j) of the Law No.162-XVI
of 22 July 2005 on the status of military people.

w
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Thus, based on the European Court for Human Rights case law referring
to Art. 14 of the European Convention, the Court noted that only very pow-
erful reasons could cause appreciation of a difference of treatment as being
compatible with the European Convention.

Based on the European case law the Constitutional Court held that, despite
the fact that a good functioning of an army can be hardly imagined with-
out legal norms that would prevent it from any damage by the military
staff, national authorities cannot though base itself on such norms in order
to preclude the members of the armed forces to exercise their right to pri-
vate life, a right that is attributable to militaries in the same manner as to
other persons placed under the jurisdiction of the state.

In this judgment the Court concluded that the traditional division of roles
based on gender in society cannot be employed in order to justify the
exclusion of men, including those who work in the army, from the exercise
of their right to parental leave. The Grand Chamber of the European Court
for Human Rights held that gender based stereotypes - as the fact that only
women are charged with issues of children raising while the men have to
work harder to earn money - cannot be regarded in itself as the sufficient
justification for differential treatment on parental leave.

At the same time, the Court held that, in view of the special requirements
of the army exclusion of the right to parental leave can be justified with ref-
erence to a military, either a man or a woman who, due to such factors as
hierarchical position, scarcity of technical qualifications or participation in
military operations on the ground, cannot be easily replaced for the achieve-
ment of his/her duties. Still, in the Republic of Moldova the right to parental
leave is based solely on the gender of the military. By excluding male mili-
taries from exercising the right to parental leave it is imposed a restriction
that applies automatically to all male militaries, regardless of their position
in the army, availability of a substitute or their personal situation.

The Court held that such a general and automatic restriction imposed on
a group of persons, based on gender grounds overpasses the scope of
accessible margin of appreciation of the state, irrespective of its broadness,
and thus is incompatible whit the Constitution.

Another issue dealing with the necessity to protect human dignity assessed
by the Constitutional Court of the Republic of Moldova was the confiden-
tiality of medical data as a component of intimate, family and private life'.

In the case where the Court declared unconstitutional the provisions
imposing compulsory indication of the name of the disease and of physi-

* Judgment of the Constitutional Court No. 13 of 06 November 2012 on the control of con-
stitutionality of certain provisions of Annex 2 to the Regulation on military and medical
expertise in the Armed Forces of the Republic of Moldova, approved by the Government
Decision No0.897 of 23 July 2003, and Annex 8 to the Regulation on the recruitment of
citizens in the military service with full or reduced term approved by the Government
Decision No0.864 of 17 August 2005.



cal and mental defects in the Medical Military Scale, the Constitutional
Court had the chance to appeal to the European Court case law, accord-
ing to which the protection of personal medical data is of fundamental
importance for a person in order to enjoy the right to privacy as guaran-
teed by Art. 8 of the Convention. When assessing the legal provisions the
Constitutional Court referred to the European case law, according to
which the domestic law must therefore afford appropriate safeguards to
prevent any such communication or disclosure of personal health data as
may be inconsistent with the guarantees in Article 8 of the Convention.

In case of military registration, recruitment in the military service with full
or reduced term, contract-based military recruitment, citizens shall pass
medical examination as required by the Medical Scale, being attributed an
item from the above mentioned scale. The item of the medical certificate
is a diagnostic coding set by the authorized medical commission, which is
required to ensure its confidentiality. Referring to special categories of per-
sonal data, the information from the certificate cannot be disclosed to third
parties, being issued to the candidate subject to medical examination

Therefore, given that Medical Scale is published in the Official Monitor,
the names of diseases and physical defects are publicly available and there-
fore the practice of replacing the diagnosis with the code of disease or the
relevant item does not ensure medical privacy.

The Court stated that, according to the Law on patient rights and respon-
sibilities, confidential information about diagnosis, health condition, pri-
vate life, obtained following examination, treatment, preventive care, reha-
bilitation and biomedical research (clinical investigation) are attributed to
medical secret. This information shall not be disclosed to third parties,
unless required under law.

Based on the above, the Court concluded that the specific indication in the
sample of the certificate of the item of the Medical Scale with reference to
the order of the Minister of Defence of the Republic of Moldova, specify-
ing the number and date of its delivery, ground for removal from military
records is an ungrounded limitation of the right to privacy by its accessi-
bility to third parties, thus violating Article 28 of the Constitution of the
Republic of Moldova. The Court considered this to be a disproportionate
interference with the right to private life.

Another element of human dignity protected by the Constitutional Court
constituted the control of constitutionality of some legal provision violat-
ing the protection of personal data as a component of private life’. The
Court held that protection of personal information is of fundamental impor-
tance to ensure the right to private life, therefore, the challenged regula-

> Judgment of the Constitutional Court No. 13 of 22 May 2014 on the control of constitu-
tionality of p. 72 of Art. IX of the Law No. 324 of 23 December 2013 on the amendment
and supplement of certain legal acts (tax evidence of certain persons practicing legal pro-
fessions).
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tions, that by their effect allow access to an unlimited number of people to
the state identification number of the person (IDNP) carrying out liberal
activities (lawyers, notaries, mediators, bankruptcy administrators, sworn
translators), contrary to his/her will, represents an interference with the
private life of the person, disproportionate to the aim pursued, in breach
of constitutional provisions.

By protecting the right to intimacy, family and private life the Constitution
guarantees the respect and protection of human personality against any
infringements. Protection of personal data represents a system of norms
aiming to prevent any abuses that can appear following the collection, stor-
age and processing of personal data. Correspondingly, protection of per-
sonal data is a reaction towards the risks that could negatively affect pri-
vate life and intimacy of the person, generated by illegal processing of per-
sonal data.

The Court stated that in absence of proper protection of personal informa-
tion, the person lacks any guarantees and protection against possible
infringements into his/her private life. The Court concluded that failing to
comply with the conditions imposed by national and international legal
instruments in the field of protection of personal data requiring direct con-
sent of the person for such an infringement, the State admits a violation of
the private life of that person.

The Court has also mentioned that the right to informational self-determi-
nation guarantees the freedom of every person to decide on dissemination
and use of his/her personal data, to the extent that this dissemination and
use is generally authorized by the person concerned. When the legislative
has broadened the scope and the possibilities to use personal identification
codes, which constitutes confidential information and are an element of
personal data, as provided by the law, it provided for a serious infringe-
ment of the right to informational self-determination and human dignity.

The Court stated that this potential for risks imposes a necessity to secure
personal data. The state, under relevant international instruments in the
field, like European Convention for the Protection of Individuals with
regard to Automatic Processing of Personal Data, has to take all appropri-
ate security measures for the protection of personal data stored in auto-
mated data files (...) against unauthorized access, alteration or dissemina-
tion.

Concurrently, the Court noted that when introducing such regulation the
State should be aware of its negative obligation not to interfere without a
due reasoning into the private life, domicile and correspondence of a per-
son, as well as its positive obligation to ensure efficient respect of the val-
ues he is called to protect. The Court also mentioned that given the "sen-
sible" nature of the right to respect private life and with the view to secure
any infringement in the exercise of these rights, the legislative should pro-
vide necessary opportunities and effective remedies.



Protection of personal data, as the Court stated, is of a fundamental impor-
tance in order to ensure the right to privacy, thus, through the contested
provisions which upon implementation could have granted free access of
an unlimited number of persons to the Unique State Registration Number
(personal code) of the individual carrying out a liberal activity, against the
will of the person, the legislator has admitted an infringement into the pri-
vate life and the goal pursued to optimize tax reporting procedures is dis-
proportionate to this infringement, thus being contrary to the Constitution.

To sum up, from a more philosophical point of view, human dignity shall
be regarded and treated as an end in itself, it has been granted to us by
birth and the constitutional justice is called to ensure that it is fully exer-
cised and protected.

PE3IOME

Xopoiiio u3BecTeH PaKT, UTO IIpaBa YeAOBEKa SBASIOTCS OCHOBOM KOHCTU-
TYLIMOHHOCTH U TAaBHas IleAb KOHCTUTYLMU 3aKAIOYaeTcsl B oOeclieueHUU
CBOOOABI 1 O€30IIaCHOCTU YEAOBEKA BO BCEX acIleKTax.

AOCTOI/IHCTBO YeAOBeKad MOXKET 3aHATh MeCTO CpeAr 3TUYECKUX U MOPAAb-
HBIX HeHHOCTeﬁ OG].U;QCTBa, OAHAKO ero AONAJKHAA 3alliuTd HEMBICAKMMA B OT-
AGABHOCTU OT APYTUX HeHHOCTeﬁ, TaKHUX KaK CIIPAaBEAAMBOCTE, CBO6OAa,
YBaxeHnue COOCTBEHHOCTU U T.A.

Y KoncturyuuonHoro Cyaa Pecrrybauku MoapoBa 6BIAO HECKOABKO ITOBO-
AOB BBICKa3aTh CBOe MHEHHe II0 BOIIPOCAM, CBSI3@HHBIM C YEAOBEUECKUM
AOCTOMHCTBOM, U B AOKA@A€e FOBOPHUTCS O ABYX HauboAee BaKHBIX.

C purocodckOM TOUYKU 3pEeHUS YeAOBEeUeCKOe AOCTOMHCTBO pacCcMaTpUBa-
eTCsl KaK caMOIleAb, OHO A@HO HaM IIPUPOAOY, M KOHCTUTYIIMOHHOE ITPaBO-
CyArie TPU3BAaHO OOECIIeUUTh €TO PEeaAM3allvio M 3allUTy B IIOAHOU Mepe.
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AOCTONHCTBO YEAOBEKA
KAK KOHCTUTYIOMOHHAA HEHHOCTD
B PECIIYBAUKE KA3AXCTAH

BUKTOP MAAMHOBCKUN

Ynen Koncmumyyuonnoco Cosema Pecnybauku Kazaxcman,
00KmMop puduvecKux HayK

AOCTOMHCTBO UeAOBeKa - O0oraToe MO COAEP KaHUI0 U MHOTOAUKOe 1o Gop-
MaM CyIIeCTBOBAHUS M OCYIECTBAEHMS HPABCTBEHHO-IIPABOBOE COCTOS-
HUe, IBA€HUE, UHCTUTYT, OTHOCAIINNCS K Cc(pepe IOPUCIPYAECHIINM, 3TUKHU
U MopaAu. ['yMaHUTapHBIMM HayKaMM BBIPAOOTAHBI pa3AMUHBIE TOAXOABI K
TIOHUMAaHUIO COAEPKaHUA AOCTOMHCTBA: (PUAOCO(CKUN, COITUOAOTUYECKIM,
TEOAOTUUYECKUMU, ITUUECKUM (BKAIOUAsT OMOITUUYECKUM), HpaBCTBEHHO-IIpa-
BOBOU U MHBIe. MHOIMe yyacTHUKU KoH(epeHIIUU BUepa U CEeropAHS OYE€Hb
MMPaBUABHO U MOAPOOHO aKIeHTUPOBAAW Ha 3TOM BHUMaHUE.

Mo muenmio Benernuancko# kommccuu CoBeTa EBpomnbl, HeOTHEMAEMOU
YacCTbI0 AFOOOTO AEMOKPATHUYECKOTO OOIIecTBa SBASIETCS BEPXOBEHCTBO
mpaBa. B cBOIO ouepeab, "BEpPXOBEHCTBO IIpaBa TpebyeT, 4ToOkI Bce odu-
IMaAbHBIE AWIIA OTHOCHAUCH K AIOOOMY 9EAOBEKY C YBa’KeHUEM ero AOCTO-
WHCTBa, COOAIOAAS TIPUHITAII PABEHCTBA, PAIlMOHAABHO M Ha OCHOBE ITpa-
Ba, @ TaKXXe, 4TOOBI Yy Ka>XAOTO OBIAA BO3MOJKHOCTH OO>KAAOBATh AIOOBIE
pellleHns] B He3aBUCHUMBIX U OeCHPUCTPACTHBIX CYAAX, €CAU 3THU pPelIeHus

SIBASIFOTCSI HEe3aKOHHBLIMU ',

AOCTOMHCTBO YeAOBEKa HEIIOCPEACTBEHHO CBSI3@HO C IPaBOM YeAOBeKa Ha
DOCTOMHYIO >KU3Hb. [Ipr 3TOM, yBepeH, 4TO caMO AOCTOMHCTBO KU3HU AQ-
AEKO He CBOAUTCS AUIIL K ee MaTepUaAbHON COCTaBAsdOlelr. Beab pocTo-
WHCTBO YEAOBEKA - 3TO €ro IEAOCTHBIM II€HHOCTHBINM BHYTPEHHUU MUDP U
OCO3HaHWe MHAUBUAOM KOMQOpPTa U CBOOOABI OT KAaKOT'O-TO ObI HU OBIAO
HacHUAMd. B KauecTBe COCTABAGIONIUX HAPSIAY C MaTepHUarbHO-(DUHAHCOBOH,
DOCTOMHCTBO HMEET KYABTYPOAOTMUYECKYIO, HAIlMOHAABHYIO, KOH(eccuo-
HAABHYIO, (PU3UOAOTHUYECKYIO, CTPAHOBYIO, MAECOAOTHMUYECKYIO, TOAUTHYEC-
KYIO, HEPEAKO - POAOBYIO, COCAOBHYIO, PETHOHAABHYIO, Teorpadu4ecKyo,
5KOAOTUYECKYIO U WHBIE KOMIIOHEHTHI.

B Ka)kpOM YenrOBeKe IIPUCYTCTBYET CBOU HEIIOBTOPUMBIM KAAEUAOCKOII IIe-
PEYUCAEHHBIX W IIOAOOHBIX MM 3AeMeHTOB. AaHHOe OOCTOATEABCTBO IIpe-
AOIIpEAEAsieT I1epPBOCTEIIEHHYIO Ba’KHOCTh, OTBETCTBEHHOCTh, CAOKHOCTh U

' AOKA&A O BEPXOBEHCTBe IIPaBa, YTBEPKACHHBIN BeHelnaHCKOW KOMHUCCHelN Ha 86-i mne-
HapHOMU ceccuu. Benernus, 25-26 maprta 2011 r.



OCO6YIO ACAMKATHOCTb IIPABOBOI'O PETryAMPOBAHUSA C HOBI/ILIHI;'I €ro KOMIINEK-
CHOCTH, YPOBHd, IIpepMeTa U MeTOAOB.

VIMeHHO B KOHTEKCTe IIPUBEAEHHON MBICAU W3 AOKAGAA O BEPXOBEHCTBE
npaBa U o0ecIedyeHUsI AOCTOMHOU >KU3HU CUYUTAI0 HEOOXOAUMBIM CAEAATh
ABa 3aMedyaHMs OTHOCUTEABHO HAEW, JaCTO IMPEeACTaBASIEMBIX B KadueCTBe
KAIOUEBBIX U YHUBEPCAABHBIX.

Bo-miepBhIX, Mper 00 aOCOAIOTHOM aBTOHOMUM AWYHOCTU. YBEPEH B TOM,
YTO Haca’kpaeMasl B yMaX MUAAMOHOB MaKCUMaAbHas aBTOHOMHOCTH YeAO-
BeKa B IIPUHIIMIIE HellpaBUAbHA U HeclipaBeparBa. OHa HEPEAKO ITPUBOAUT
K MacCCOBOMY M>KAVUBEHUECTBY, 3aBHILLIEHHBIM TPeOOBAHUAM YeAOBeKa K I'o-
CYA@pCTBY, LlepepacTaiollluM B I'AyOOKUe COLMaAbHEBIE NOTpsceHusd. B yc-
AOBHSIX MHUPOBOTO (pMHAHCOBO-3KOHOMHWUECKOT'0 KPU3KCa B PSIAE 3allapHbIX
CTpaH 3aKpbLITHE B IeAIX SKOHOMUU PSAA COITMAABHLIX IIPOTrpaMM (IOCo-
Ouli) IIOBAEKAO I'yOUTEABHBIE IIOCAEACTBUS BIIAOTH AO KOH(MAUKTA MEKAY
NIOKOAeHUSIMU. MAaaalllee cuuTaeT, YTO IpUUYUTAIOIIecsT UM (DUHAHCHL yiKe
U3pacxop0oBaHbl cTapmuMu. K ToMy >ke MHOIrue paboTOCIOCOOHEBIE I'pak-
AaHe, TOAAMHM KOMMOPTHO JKUBIINE HA I'OCYAAPCTBEHHBIE IIOCOOWS, BMUI
OCTaAUCH 0e3 CPeACTB K CYIeCTBOBaHHUIO. 10 AOCTOMHCTBY O4eHb MHOI'MIX
OBIA HaHECeH COKPYIIUTEABHBIN yAap.

Bo-BTOpEIX, MAE€HM O 9KOOBI M3BEUHO HETaTMBHOM B OTHOIIEHUM YeAOBeKa
POAM TOCYAAPCTBa, AMOO MHCCHHU "TOCYAApPCTBAa - CTOPOHHEro HabAropaTe-
A" B YCAOBUSIX TIPEBAAMPOBAHUS SKOHOMWYECKUX YW MOPAABHBIX 3aKOHOB
phlHKa. MIMeHHO yKAOHeHUHe B psAe CTpaH TOCYAAQPCTBa OT UCIOAHEHUS
CBOEU IIepBeHlllel U Ba’KHeUIller (DyHKIUU 110 CTAQKUBAHUIO COLIMAABHBIX
MIPOTUBOPEYUIN U NPEAYIPEeRACHUI0 KOH(MAWKTOB MIOPOAMAO B OOIIECTBe
BO3HUKHOBEHNE AMCOAAAHCOB U, KaK CAEACTBUE, TAYOOKYIO peleCcCHIo.

BoT moueMy 0cOG6eHHO AAST AOCTOMHCTBa YeAOBEKa B MAacCOBOM CO3HAHUU
HEeOOXOAMMO KYABTUBUPOBATH W TMOATBEP’KAAThH Ha IPaKTUKE ABe Helpe-
AOJKHBIE IIEHHOCTH: COIIMAABHO OTBETCTBEHHON AMYHOCTH, OCO3HAIOIIeH,
4To Oe3 ee BKAaAQ B 0OIllee OAATO EPCOHAABHO AAG Hee He OyAeT AOCTOM-
HOM >KU3HH; W TOCYAApPCTBa KakK OOIIEro AeMOKpPaTHUYECKOTO WHCTPYMEHTa,
obecreuynBaOIIero B paMKaxX KOHCTUTYIIUM TyMaHHOCTh, PaBEHCTBO U
CIIPaBEAAMBOCTD B YAOBAETBOPEHUM HHAWBUAYAABHBIX U OOIUX TOTPEO-
HOCTEeM U UHTEepPeCcoB.

Akcuoaormyeckasgs 3HQUUMOCTb AOCTOMHCTBA YeAOBeKa UMEHHO Kak (DyHAQ-
MeHTa OanaHCca OOIIero U AMYHOTO, & TAK)Ke CYOBEKTUBHOTO IIPaBa YeAOBe-
Ka Ha AOCTOMHCTBO 4eTKO 3aKpemnaeHnsl B KoHcTtuTynun PecriyOamku Kasax-
CTaH, IPUHATOM Ha pecyOAMKAaHCKOM pedepeHpyMe 30 aBrycra 1995 r.

B npeamOyae KOHCTUTYIIMM IIPOBO3TAAIIEHBl OCHOBBI KOHCTUTYIIMOHHOT'O
cTraTyca AOCTOMHCTBA: 'MbI, Hapop KaszaxcTaHa, mpuUBepsKeHHBIM HAearaM
CBOOOABI, PABEHCTBA U COT'AACH4, OCO3HABas CBOIO BBICOKYIO OTBETCTBEH-
HOCTb IIepeA HBIHEITHUM M OYAYIIVMHM MOKOAEHUSIMU...". B crathe 1 mOAT-
BEpP’XKAEHA ITOCAEAOBATEABHOCTH YTBepKAeHUs PecnyOauku KaszaxcTraH B
KayecTBe AeMOKpPATUYeCKOI'0, CBETCKOI'O, IIPABOBOI'O U COIIMAABLHOI'O T'OCY-
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DAPCTBA, BHICIIUMU IIEHHOCTSIMUA KOTOPOTO SIBASIOTCS YEAOBEK, €TO JKU3Hb,
mpaBa M CBOOOABI. BepAb TOABKO COBpeMeHHOe AeMOKPAaTUYeCKHW OPTaHU30-
BaHHOE, CUABHOE T'OCYyAAPCTBO, 3(P(PEKTUBHO OTIIPABASIONIEe CBOU HCKOH-
Hble (DYHKIIUN, CIOCOOHOE K IIOCTOSIHHOMY COBEPIIEHCTBOBAHUIO, IIOAE3HO
AAST OOIIIeCTBa.

Oco00 akIeHTUPYIO BHUMAHMNE HA IIPOBO3TAALIEHHBIX B IIYHKTEe 2 AQHHOU
CTaTbU OCHOBOIIOAATAIOIINX IIPUHIUIAX AeATeABHOCTH PecnyOauku. VMmu
SIBASIIOTCSI: OOIIleCTBEHHOE COorAacue U IIOAUTHYecKas CTaOMABHOCTEH; 3KO-
HOMUYECKOe pa3BUTHe Ha OAAro BCEero HApoAd; Ka3aXCTaHCKUM NaTpHO-
TU3M; pellleHle HauboAee Ba’KHBIX BOIIPOCOB I'OCYAAPCTBEHHOU >KU3HU Ae-
MOKpPATUUYEeCKMMI METOAAMH, BKAIOYAs I'OAOCOBaHUE Ha PecllyOAMKAHCKOM
pedepenpyme uau B IlapraMeHTe.

YBepeH, Takue KOHCTUTYILIMOHHBEIE OPUEHTUPHL U COAep KaTeAbHble Hauard
CO3AQI0T AOMAKHBIE YCAOBUS AL CAMOUAEHTHU(UKAIIUN, CAMOYTBEPKAECHUS U
YBEPEHHOU KU3HEAEATEABHOCTA AMYHOCTH, yBa)kKarollel cebs, oO1eCcTBO U
rOCypAapCTBO, @ Tak’kKe roCyAapCTBa - OPUEHTHPOBAHHOTO Ha YeAOBEKa.

MHorve AOKAAAUMKY B CBOUMX IIPe3eHTAllUsAX B KadecTBe 0000IIeHUs
"rpakpaH" U "HerpakpaH  HCIIOAB30BaAUM TEPMHUH AMYHOCTB'. V1 3TO co-
BEpIIeHHO IIPaBUALHO. [lepeMeleHne MOHUMAHUS AUYHOCTH C ITOAUTH-
YEeCKOTO TOASI Ha MaTPUOTHUYECKOe KaK pa3 W CHOCOOCTBYET YIIPOYEHUIO
CBsi3el Me>KAY UYeAOBEKOM U TOCYAAPCTBOM B (DOPMHUPOBAHUM M AOCTUIKE-
HUU OOIIUX ITeAed TTOCPEACTBOM OOIIUX AeMCTBUM. 3a Ooree uyeM ABaAlla-
TUAETHE He3aBUCHUMOTO Pa3BUTUSA B KazaxXxcTaHe IPOUCXOAUT ITOCTEIeHHas
CaMOUAEHTU(MUKAIINSI AUTHOCTH M KOHCOAMAAITUS OUEeHb Pas3sHBIX AIOAEH B
eAVHYIO Ka3aXCTaHCKYIO HAalHIO.

Kak KOHCTHUTYIIMOHHAS IIEHHOCTh AOCTOMHCTBO YEAOBEKa - OAWH M3 CYIII-
HOCTHBIX 3AEMEHTOB COBPEMEHHOT0 KOHCTUTYIIMOHAaAW3Ma. OTO O3HAavaer,
yTOo 6a30Bble Hayara AOCTOMHCTBA, CYOBEKTHMBHOI'O ITpaBa Ha YeAoBedec-
KO€ AOCTOMHCTBO AOAJKHBI OBITH YETKO 3aKPENAEHBI B TIOAOKEHUSIX U HOP-
Max OCHOBHOTO 3aKOHAa; MTOA WX HEITOCPEACTBEHHBIM BAMSHHEM C COXpaHe-
HHEeM KOHCTUTYITMOHHOTO AyXa AOAJKHO (pOPMHUPOBATHCS BCE AEUCTBYIOIIEe
IIPaBO U MIPaBOIPUMEHUTEAbHAS TPAKTUKE; KOHCTUTYITMOHHBIE UAEU AOAK-
HBI BIIUTHIBATL U Ka’KAOAHEBHO IIPOBOAUTH OPTraHbl KOHCTHUTYITMOHHOTO
KOHTPOAS, a TaK)Ke BCe ApPyIMe OpraHW30BaHHBIE Ha MPUHIIUIIE eAMHCTBA
U Pa3spAeAeHHOCTU TOCYAQPCTBEHHON BAQCTH TOCOPraHBI, IIpaBa YeAOBeKa
AONKHBI OBITH 3alUINEeHBl KOMIIETEHTHBIMU U HETPEAB3SITHIMU CYAAMU U
MIPaBOOXPAaHUTEABHBIMU OpPraHaMy; Ha OOIIMN KOHEUHBLIN PEe3YABTAT AOAXK-
HBI paboTaTh OOIeCTBeHHbBIE TPAaBO3AlUTHBIE WHCTUTYTHI.

HenpeMeHHBIM YCAOBHEM TOP>KECTBA YEAOBEUECKOTO AOCTOMHCTBA BBICTY-
I1aeT BI:ICOKI/II>II ypOBeHB HpaBOHOHI/IMaHI/IH, HpaBOCOBHaHI/IH u HpaBOMepHO-
ro IIOBEAEHMd caMux AoAel. ['ocypapCTBO U I'Pa’kKAQHCKOE OOIEeCTBO
AOJKHBI (DOPMHUPOBATL OOCTAHOBKY HETEPIUMOCTH K 3AOYIIOTPEOAEHUIO
KOHCTI/ITYL[I/IOHHI:;IMI/I HpaBaMI/I.

AOCTOI/IHCTBO ABASAETCA (bYHAaMeHTOM OEeABHOI'O0 IIPAaBOBOI'O CTATyCa AWY-



HOCTH, B IIEPBYIO OYePEAD, IIPaB, CBOOOA 1 00I3aHHOCTEN YeAOBEKA U I'Pak-
AaHuHa. [Ipu 3TOM raoOanbHAss MUCCHS AOCTOMHCTBA PEAAU3YeTCs Hocpe-
ACTBOM BCEro KOMIIAE€KCAa CYOBEKTHBHBIX IIPaB U CBOOOA.

AaHHaa AMHUS 4eTKO IpoBepeHa B KoHctuTynuu Pecniyoamku KaszaxcraH.

B nipopoAKeHMe UAEN U IIPUHIUIIOB IIpeaMOyABL U CTaTbU 1 (a Takke ApY-
rux HopM paspenra I "OOmiue moaokeHus') craTbei 17 ompeaeaeno: "1.
AOCTOMHCTBO YeAOBeKa HENPUKOCHOBEHHO. 2. HUKTO He AOAKEH IIOABEep-
raThCs IBITKAM, HaCUAMIO, APYTOMY JKeCTOKOMY UAM YHU KAIOILeMy 4eAoBe-
YyecKoe AOCTOUHCTBO OOpallleHHI0 MAM HaKa3aHuio'. be3ycAoBHO, AMIID
AAHHBIMM YCTAHOBAEHMSMHY, B YaCTHOCTH, 3alIPEeTOM IIBITOK U YHU3UTEAb-
HOro oOpalleHUusI C Y4eAOBEKOM, AAAEKO He MCUYepIbIBaeTCss KOHCTUTYIUOH-
HBINM CTATyC AOCTOMHCTBA AUYHOCTH.

Kak mopuepKMBaAOCh MHOTUMU AOKAAAUMKaAMM, €CTeCTBEHHOe IpaBO Ha
AOCTOUWHCTBO TIPEACTaBASIeT cOOOM 00ecIiedeHHYI0 TOCYAAPCTBOM ITPaBO-
BYIO BOBMOJKHOCTb AMYHOCTHA PEAAU30BaTh CBOIO BBICOKYIO CYIIHOCTB. AAS
3TOTO B OCHOBHOM UM OOBIYHBIX 3aKOHAX 3aKpemnAseTcs Habop IopuAndec-
KUX CPEeACTB U TapaHTHM.

OOmre TPpUHIUNBE KOHCTUTYIIMOHHOTO CTaTyca 4eAOBeKa M TPa’kKAaHMHQ,
HanboAee eMKUe [0 CBOEMY CYIIHOCTHOMY M COAEP>KaTEABHOMY HAllOAHE-
HUIO, YCTAHOBAEHHI B psAE CTaTeW Ka3aXCTaHCKOM KoHcTuTyiuu.

B cooTrBeTcTBHU CO cTaThel 12 B HAIllell CTpaHe NMPU3HAIOTCA W TApaHTU-
PYIOTCS TpaBa U CBOOOABI UYEAOBEKa B COOTBETCTBUM ¢ KoOHCTHUTyLMEl.
IlpaBa u cBOOOABI UeAOBEKA IPUHAAAEKAT KA’KAOMY OT POJKAEHWS, IIPU3-
HAIOTCSA AOCOAIOTHBIMU U HEOTUYY)KAQEMBIMU, OIPEAEASTIOT COAep’KaHUhe U
IpUMeHEeHNe 3aKOHOB M WHBEIX HOPMATHUBHBIX NTPABOBHIX akTOB. Ocylec-
TBA€HHME IIpaB U CBOOOA YeAOBeKa U IpakpaHMHA He AOAKHO HApPyIIATh
IIPaB U CBOOOA APYTHX AMII, IIOCATATH Ha KOHCTUTYIIMOHHBIM CTPOM U 0O0-
IIECTBEHHYIO HPABCTBEHHOCTA.

Cratpelt 13 IpeAyCMOTPEHO IIPaBO Ka’*KAOTO, BHE 3aBUCHUMOCTH OT I'PDAKAQH-
CTBQ, Ha IPU3HAHHE €r0 IIPAaBOCYOBEKTHOCTH, BO3MOJKHOCTH 3allJUIIATh
CBOM IIpaBa U CBOOOABI BCEMU HE IIPOTHMBOPEUYAIMMHU 3aKOHY CIIOCOOaMU,
BKAIOUasg HeOOX0AUMYIO 000poHY. CypeOHAd 3alyUTa pacIpoCTpaHsAeTCs Ha
AIOOOTO YeAOBeKa.

Bce paBHBI lepep 3aKOHOM M CYAOM, - TAACUT OyHKT 1 crateu 14. - Huk-
TO HEe MOJKET ITOABEePTaThCs KaKOM-AM00 AMCKPUMUHAIIUN 110 MOTUBAM ITPO-
HUCXOXKAEHUS, COLMAABHOTO, AOAKHOCTHOT'O U HMYIIECTBEHHOI'O IIOAOJKEe-
HUS, IIOAQ, Pachl, HAIJMOHAABHOCTH, A3bIKa, OTHOLIEHUS K PeAUTuy, yoeik-
A€HHUM, MeCTa >KUTEALCTBa HAM IO AIOOBIM MHBIM OOCTOSITEALCTBAM.

B KonctuTynuu cyOBEeKTHUBHOE IIPABO HAa AOCTOMHCTBO MaTEpPHAAU3YETCH
Tak>Xe B APYTUX IIpaBax U CBODOOAAX: CBOOOAE CAaMOBBLIpa’KeHHUS  (CTaThsd
20), cBobope coBecTHm (cTarhd 22), IpaBe Ha CBOOOAY OOBeAWHEHUN
(cTaTes 23), mpaBe Ha CBOOOAY TPYAQ, CBOOOAHEIN BEIOOP POAA A€ATEABHOC-
TH U TIpodeccun (CTaThsd 24), HEIPUKOCHOBEHHOCTH >XUAMINIA (CTaThbs 25),
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CcBOOOAE MUPHBIX COOpaHWM, MUTUHTOB U A€MOHCTpPAIUN, IIIEeCTBUU U IH-
KETHPOBAHUMN (CTaThbgd 32), IpaBe Ha AOCTYII K OCYAAPCTBEHHOU CAy>KOe
(ctaTha 33) U psgAe WHBIX.

[MpruueMm Ka)KAOe CYyOBEKTHBHOE IIPABO, BXOAAIlee KOMIIOHEHTOM B MHCTUTYT
DOCTOHMHCTBA YEAOBEKa, MMeEeT CBOe HPABCTBEHHO-IIPABOBOE TTOAKPEIAEHUE.

B cratbe 18 mpaBo Ha 3aIUTY KaKABIM CBOEU YeCTU U AOCTOMHCTBA odec-
[IeYeHO 3aIIpeToM Ha HEeCAHKIIMOHMPOBAHHBIM AOCTYII K AUYHBIM TaWHaM, a
Tak>Xe O00g3aHHOCTBIO TOCOPTaHOB, OOIIECTBEHHBIX OOBEAMHEHWM, AONK-
HOCTHBIX AUl 1 CMU obecnieuuTh 4eAOBEKY BO3MOJKHOCTbH O3HAKOMUTHCS
C 3aTparuBalIVMU ero IIpaBa U UHTepechl AOKYMeHTaMH, PelleHUusIMU U
UCTOUYHMKAMU MHAOPMAIIUH.

CoraacHo crathe 19 Ka}KABIfI BIIpaBe OIIPpeAEASsITb M YKa3bIBATh HWAKW He
YKA3bIBATh CBOIO HAITMOHAABHYIO, HapTI/IfIHYIO 1 PEAUTHO3HYIO IIPUHAANAEIK-
HOCTB, 4 TaKXXe IIOAB30BATBCA POAHBIM SA3BIKOM U KYAbTypOﬁ, CBO6OAHO
BBI6I/IpaTB SA3BIK 06I_L[eHI/IH, BOCIIMTAHUA, O6yTIeHI/IFI 1 TBOpPYECTBA.

B KoHCcTATyIIMU TPUCYTCTBYET Psip 3allpeToB: IeH3YPHI, IIPOMaraHAbBl AU
arUTaIii HACUABCTBEHHOTO HW3MEHEHHUS KOHCTUTYIIMOHHOTO CTPOsS, Hapy-
IIeHUsI IeAOCTHOCTU PecnyOAMKH, IOAPBIBa 0Oe30IIaCHOCTH TOCYAAPCTBQ,
BOMHBI, COLIMAABHOTO, PACOBOTO, HAIIMOHAABHOI'O, PEAMIHMO3HOTO, COCAOB-
HOT'O ¥ POAOBOTO IIPEBOCXOACTBA, @ TAK)Ke KyAbTa JKeCTOKOCTU U HACUAUSI
(ctatba 20); TPUHYAUTEABHOTO TPYAQ, KOTOPBIM AOIIYCKAETCS TOABKO IO
IIPUTOBOPY CYA@ AMOO B YCAOBUSAX UPE3BBIYAHOI'O UAM BOEHHOTO IIOAOJKE-
HUS, KaKOM-AN0O0 AUCKPUMHMHAIINU B 00AACTH YCAOBUU TPyAd, Oe30macHOC-
TH U TUTHMEHBlI U BO3HArpa>kKA€HUS 3a TPYA (CcTaThbsa 24).

OcymiecTBAeHNE IIpaBa Ha CBOOOAY COBECTH He AOAKHO OOYCAABAMBATH
WAU OTPAHUYMBATHL OOIleueArOBeueCKHUe M IPaKAQHCKHUe IIpaBa U OOs3aH-
HOCTH IIepep TOCYAAPCTBOM (CTaThs 22).

ITpusHarOTCA HEKOHCTUTYLMOHHBIMU AIOOBIE ACUCTBUSA, CIOCOOHBIE HApPY-
IINTh MEe>KHAIlMOHAABHOE coraacue (crarbga 39).

OcCHOBHBIM 3aKOHOM IIPOBO3TAAIIEHBI TPeOOBaHUSI O HEOOXOAMMOCTU COO-
AIOAEHUS KaKABIM KOHCTUTYIIMU U 3aKOHOAATEeALCTBA PecryOauku Kaszax-
CcTaH, 00 yBa>keHUHU IIpaB, CBOOOA, YeCTH U AOCTOMHCTBA APYTHX AUII.

PerarameHnTupysa 6araHC MesKAY IpaBaMU U CBOOOAAMHU YeAOBEKa, C OAHOU
CTOPOHBI, ero 00s3aHHOCTSIMU U OTBETCTBEHHOCTEHIO - C Apyro, KoHcTUTy-
IIUSl IPeAyCMaTPUBaeT BO3MOJKHOCTL OIPaHUUYEeHUS IPaB U CBOOOABI YEAO-
BeKa ¥ rpakpanmHa. OAHAKO TaKWe OTPaHUYEHUS] MOTYT OBITh BBEAEHBI
TOABKO 3aKOHAMHU U AWINEL B TOW Mepe, B KaKOM 3TO HEeOOXOAUMO B I[EASX
3aITATHl  KOHCTUTYITMOHHOTO CTPOSl, OXPAaHBI OOIECTBEHHOTO TOPSIAKQ,
IpaB U CBOOOA YeAOBEKa, 3A0POBbLS M HPaBCTBEHHOCTH HaceAeHUs. He po-
MIyCKaeTCsT HU B KaKOoW (popMe OrpaHWYeHHWe TpaB M CBOOOA TPa’kAaH IO
MMOAUTHYECKUM MOoTuBaM. OTAeAbHBIE TTpaBa ¥ CBOOOALI, B TOM YHCAE Ipa-
BO Ha YeAOBeYeCKOe AOCTOWHCTBO, He TOAAEXKAT OrpaHWYeHUI0 HU B Ka-
KUX CAydYagx (craTbs 39).



AOCTOMHCTBO AMYHOCTM KaK KOHCTUTYIJUOHHAS IJ€eHHOCTh UI'PAeT Ba’KHEU-
LIIYIO POAB B (POPMUPOBAHUM ACHUCTBYIOIIErO IIpaBa. Beab OT TOro, HACKOAB-
KO OCO3HAEeTCsI 3Ta IIeHHOCTh B IIPOIlecce IIPaBOTBOPUYECTBE, 3aBUCUT IIPO-
HUKHOBEHUE AyXa, UAEU U NOAOKeHUM KOHCTUTYIIMH B 3aKOHOAAQTEABLHBIE
U UHBIEe NIPaBOBBIEe aKTHI. M camoe raaBHOe - 3¢ (PeKTUBHOCTH TpakKTU4ecC-
KOU peaAmus3alluy MOTeHIMard AOCTOMHCTBA AMUYHOCTH.

AOCTOMHCTBO AMYHOCTU 00ECIIeunBaeTCsI HOPMaMU BCeX (MAM OOABIIIUHCTBA)
OTpacAer IIpaBa, MPEKAE BCEro, IIyOAWMYHOro. B KOHCTUTYIIMOHHOM IIpaBe
3TO 3aKOHOAQTEABCTBO O BBIOOpAax, O CPeACTBaX MacCOBOM HMH(poOpMAanuu, O
PEAUTHO3HOU AEITEABHOCTH, 00 OOIIeCTBEHHBIX OOBEAMHEHUSAX, O TOCyAap-
CTBEHHOM HaIJMOHAABLHOM IIOAUTHKE, O IIapAaMeHTe U CTaTyce ero AeIlyTaToB
U APYTHUX KOHCTUTYIIMOHHBIX U OOBIUHBLIX 3aKOHaX. HearoBeuecKoe AOCTOMH-
CTBO OXpaHSIeTCS YTOAOBHBIM IIPaBOM, @ TaK)Ke IPa’kAaHCKUM ImpaBoM. C
yueToM oDecCIlleueHUsI AOCTOMHCTBA BEICTPOEHO CYAOIIPOM3BOACTBO, YPETyAU-
POBaHHOE HOpMaMU yTOAOBHO-IIPOIIECCYAABHOI'O 1 I'PA’KAQHCKOTO IIPOLIecCy-
AABHOTO IIPasB.

BepxoBubiM CyapoM PecniyOanku KazaxcTaH NPUHATO HECKOABKO HOPMATUB-
HBIX IIOCT@HOBAEHUH, B 4acTHOCTY, "O IpUMeHeHUU HOPM YTOAOBHOTO U YTO-
AOBHO-TIPOIIECCYAABHOTO 3aKOHOAATEABCTBA 110 BOIIPOCAM COOAIOACHUS AWY-
HOM CBOOOABI M HENIPUKOCHOBEHHOCTU AOCTOMHCTBA YEAOBEKA, ITPOTUBOAELH-
CTBUS IIBITKaAM, HACHAMIO, APYTMM JKEeCTOKMM WUAU YHIDKAIOUIMM YeAoBedec-
KOe AOCTOMHCTBO BHAAM OOpallleHus W HakKasaHusa (oT 28 aekabps 2009 r.),
"O IpUMeHeHUM CYyAAMH 3aKOHOAAQTEABCTBA O BO3MeIleHUM MOPAABHOTO Bpe-
A" (or 21 mrons 2001 r. ¢ OCAEAYIOIIVMU U3MEHEHUSIMU U AOTIOAHEHUSIMU),
"O nmpuMeHeHUM B CyAeOHOM IIpaKTHKe 3aKOHOAQTEABCTBA O 3allluTe YeCTH,
AOCTOMHCTBA M AEAOBOM pelyTanuy (pU3N4ecKruX U IOPUAMYECKUX AUIL" (OT
18 pekabps 1992 r. ¢ IOCAEAYIOIIMMU M3MEHEHUsIMU U AOIIOAHEHUSIMH).

KOHCTI/ITYHI/IOHHBIM CoBeTtoM PeCHY6AI/IKI/I KazaxcTran OITpEAEACH PLA IIpa-
BOBEIX HOBI/ILII/IfI, a TaKXe peKOMeHAaHI/Iﬂ €XXeTroOAHBIX HOCAAQHUM O COCTOSI-
HHUN KOHCTPITYL[PIOHHOﬁ 3daKOHHOCTHU B CTpaHe. Kak u OpraHaMu KOHCTHUTY-
HHOHHOﬁ IOCTHUIINU APYTUX CTPAH, HAMU He BBIpa6OTaHO HOPpMATHUBHOE OII-
pepeneHre IIOHATUA "HpaBO Ha 9enOBedYeCKoe AOCTOI/IHCTBO". BMmecTe ¢ Tem
IIOCTOSIHHO HCIIOAB3YETCs ero KOHCTHTYU;PIOHHBIIZ IIOTEeHIIUAaA, IIpeApAAdraeT-
Cd BUAEHHE ero OTACABHBIX XdPAKTEepPUCTUK U KOMIIOHEHT.

HOHYTHO IMOAAEPXKY TeX YHYaCTHUKOB HBIHEeITHeM KOH(bepeHL[I/II/I, KOTOpELIE
YTBEPXAAAH, YTO IIPAKTHUYECKU Ka’KAO€ pellleHre OpraHda KOHCTUTYIIMOH-
HOI'O KOHTPOAA O TOM MAM MHOM CY6’B€KTI/IBHOM IIpaBe 3aTparuBaeT AOCTO-
WHCTBO YeAoBeKa. AHAAOTUYHO 9TOMY, HapylIeHue AI0O0TO CY6'B€KTI/IBHO-
T'O IIpaBa €CThb HapylieHrne 9eAnOBeYeCKOIro AOCTOMHCTBA.

Hauboaee mokazaTeAbHBIM sBAdeTCSI HopMaTuBHOe nmocTaHoBAeHUe KoHc-
turynuoHHoro Coseta ot 27 ¢geBpanrs 2008 r. Ne 2 "O mpoBepKe KOHCTHU-
TYIJMOHHOCTHM YacCTel IIepBOM U 4eTBePTOM CTaTbH 3061 YTOAOBHOTO KOAEK-
ca PecnnyOauku KaszaxcraH mo oOpaleHHIO Kamnimararickoro ropopCKOTo
cypa AAMATHHCKOM obaacTh”.
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B xope cypeOHOTO pa3bnpaTeAbCTBA CTOPOHOMN 3aIUTHI OBIAO 3aBAEHO XO-
AATANCTBO 00 oOpalneHnu B KOHCTUTYIIMOHHBIN COBET C IIpEeACTaBACHUEM
O IPU3HAHUM HEKOHCTUTYLIMOHHON HOPMEBI YTOAOBHOT'O KOAeKca PecrryOan-
Ku KazaxcTaH, ycTaHaBAWUBAIOIIEN YTOAOBHYIO OTBETCTBEHHOCTHL 3a COBEp-
IIeHNe aKTa YAEHOBPEAUTEALCTBA TPYIIION AUWI], COAEPIKAIIUXCI B YUPEXK-
AEHUSIX, 00ecneYnBalONINX M30ASIIIHUIO OT OOIIEeCTBa, B IeAIX AeCcTabuAM3a-
IVUW HOPMAABHOU AESATEABHOCTU YUYPERAEHUU ANOO BOCIPENATCTBOBAHUSA
3aKOHHOM AESITEABHOCTH COTPYAHHMKOB yUpeskKAeHUM. [1o MHEeHHIO aBTOpPOB
XOAQTAMCTBa, AKThI YAEHOBPEAUTEABCTBA SBASIIOTCS CIHOCOOOM  3alllUTHI
OCY>KAEHHBEIMU CBOUX IIpaB U CBOOOA OT HEIIPABOMEPHBIX ACWCTBUU apMU-
HUCTpAaIUU YIPEeKAeHUS U OOYCAOBAEHBI UX IIPAaBOM Ha IIpU3HaHUe IIpaBo-
CYO'BEKTHOCTU U CBOOOAHOE BBIPA’KEHNE CBOEro MHeHUA. AaHHOe XOAATau-
CTBO CYAOM OBIAO YAOBAETBOPEHO.

Ha ocuoBe aHaamsa HopM KoHcTUTyIIMY, IpU3HAHHBIX Ka3zaxcTaHOM MeXK-
AYHApPOAHO-TIPABOBBIX aKTOoB OOH mno oOpallleHW:o C 3aKAIOYEHHBIMY,
Koucturynuonssi COBeT IIPUIIEA K BBIBOAY O TOM, YTO COBEpIIEHHE aK-
TOB YAEHOBPEAUTEABLCTBA MOJKET SBASTHCS (POPMOM BHIPA’KEHUS MHEHUS
(mpoTecTa) ¥ paccMaTPUBATLCA KaK CIIOCOO 3alUThl CBOUX IIPaB AWIIAMU,
AUIIEHHBIMM CBOOOABI. B TaKux cAaydasx IpuBAedYeHHe K OTBETCTBEHHOCTH
3a YAEHOBPEAUTEABCTBO CAEAYeT paclleHMBaTh KaK OorpaHUYeHUe IIpaBa Ha
CBOOOAY BBIPA’KE€HMS MHEHUS, KOTOPOE SBASIETCS COCTABASIOLIEN CBOOOABI
CAOBQ, rapaHTUpOBaHHOM cTaTbel 20 OCHOBHOTO 3aKOHA.

K umcay BasKHeMIIUX IIpaB YeAOBeKa U IpakpaHUHA OTHOCHUTCS IIPaBO Ha
HeIIPUKOCHOBEHHOCTh YeAOBEUeCKOIO AOCTOMHCTBA (IyHKT 1 cratbu 17
Kouctutynuu PecriyOAMKE), KOTOPOE He IIOAAEKUT OI'PAHUYEHUIO HU B Ka-
KUX CcAydasasx (IyHKT 3 crarbu 39 OcHOBHOro 3akoHa). KOHCTUTYIIMOHHOE
ITPaBO Ha HEITPUKOCHOBEHHOCTHL YeAOBEUECKOT'O AOCTOMHCTBA AOIIOAHSIETCS
3aIIpeToM Ha IIpUMeHeHUe IIBITOK, HAaCUAMS, APYIOTO KeCTOKOI'O UAU YHU-
JKQIOIero 4yeAroBeueckoe AOCTOMHCTBO OOpallleHUd WAM HaKa3aHUS (IIYHKT
2 cratbu 17 KOHCTUTYIMH), CBUAETEABCTBYIOIIMM O TOM, YTO IIPAaBO Ha
HEIIPUKOCHOBEHHOCTbL YEAOBEUECKOTO AOCTOMHCTBA PacCIpOCTpaHseTcs Hu
Ha AUII, COAEPKAIIUXCSI B MeCTaX AUIIEHUS CBOOOABI.

K] MaTepHuaAOB KOHCTUTYIHOHHOI'O IIPOM3BOACTBA CAEAYET, 9YTO YCAOBUA
COAEPKAHUA OCY>XACHHBIX K AMIIECHUIO CBO60,A,I)I W HWHBIX AWII, COAep Xa-
IIIUXCA II0OA CTpa}KefI, He BCerpa OTBEYaloT Tpe60BaHI/IHM HAIIMOHAABHOTO
3dKOHOAAQTEABCTBA, OPUEHTUPOBAHHOT'O HA IIPHUOPUTET O6Hlequ0Be‘IeCKI/IX
HeHHOCTefI, obeclieueHre CUCTEMBI FapaHTI/II;'I, HCKAIOYAIOIIUX YHUKEeHHe
JeAOBeUYeCKOIo AOCTOMHCTBA.

HNcxopsa u3 3TOrO, IpM MpPOBEpKe KOHCTUTYIIMOHHOCTH YacTel IepBOM U
yeTBepTOU CTaTbu 301 YTOAOBHOTO KOAEKCA U YVUUTHIBAS XapakTep TaKoTro
SIBAEHUS KaK YA€HOBPEAUTEABCTBO, IIPU KOTOPOM Bpep 4YEAOBEKOM IIPUYM-
HSETCd caMOMy ceOe M He CONPOBOJKAAETCS HACUAMEM B OTHOIIEHUU APY-
TUX AUIL AUOO WHBIMM IIPOTUBOIIPABHBIMU AENCTBUAMU, KOHCTUTYIIMOHHBIN
CoBeT NOCYUTAaA, YTO YNEHOBPEAUTEABCTBO, KaK KpalHasa popMa IIpOTECTa,



MO>KEeT OBITH CIIOCOOOM 3alIUThl COOCTBEHHOTO AOCTOMHCTBA AWIIAMHU, M30-
AWPOBAHHBIMHU OT ofOmiecTBa (IyHKT 1 cratbm 13 Koncrurynum). CaepoBa-
TEABHO, OrPaHUYeHUe, A@)Ke 3aKOHOM, BO3MO’KHOCTU 3allIUTHl CBOUX IIPaB
U CBOOOA AWUIIAMU, AUIIEHHBIMU CBOOOABI, ITyTeM KPUMUHAAU3AIUU aKTOB
YAEHOBPEAUTEABCTBA AOIYCTUMO AUWIIL IIPU HEYKOCHUTEABHOM COOAIOAE-
HuUM TpeOoBaHMU NyHKTA 1 cratbu 39 OCHOBHOrO 3aKOHA.

OrpaHnUYMBaIOIINY KOHCTUTYIJMOHHEBIE IIPaBa U CBOOOABI YEAOBEKA U I'Pak-
DAHWHA 3aKOH, Kak KoOHcTatupoBar Korctutynuonubei CoOBeT, AOAJKEH CO-
OTBETCTBOBATH TPeOOBAHUAM IOPUAMYECKOMN TOUYHOCTH U IPEACKa3yeMOCTH
IIOCAEACTBHM, TO €CTh €r0 HOPMBI AOAJKHEI OBITH CDOPMYAUPOBAHEL C AOC-
TATOYHOM CTelleHbI0 YeTKOCTU M OCHOBAHHBI Ha IIOHSATHBIX KPUTEPUIX, II03-
BOASIIOIINX CO BCEU OIIPEAEAEHHOCTBIO OTAMYATH IIPAaBOMEPHOE IIOBeAeHUe
OT IIPOTUBOIIPABHOT'O, MCKAIOYAsd BO3MOJKHOCTL IIPOM3BOABLHOM HHTepIIpe-
TAlluM IIOAOJKEHUY 3aKOHA. Mephl YyrOAOBHO-IIPABOBOT'O IPUHYKAEHUS, a
TaK)Ke IIPEAYIPEeKAeHUS MPeCTYyIA€HUM, AOAKHBI OTBeuYaTh IIPUHIIMIIAM
CIIPaBEAAMBOCTH M COPa3MepPHOCTU YIOAOBHOM OTBETCTBEHHOCTH, @ TaKKe
3amumaeMbelM OCHOBHBIM 3aKOHOM IIEHHOCTSAM, BBICIIUMU U3 KOTOPHIX SB-
ASIIOTCSI YeAOBeK, ero >KU3Hb, IIpaBa U CBOOOABL.

[TpuMeHUTEABHO K IIpeAMeTy OoOpallleHHs IIOAO’KeHUd IyHKTa 1 cratbu 39
KoHcTuTynmyu 03Ha4aroT, YTO 3allluTa KOHCTUTYILIMOHHOIO CTPOSl, OXpaHa 00-
11IeCTBEHHOTO TIOPSIAKA, IIPaB U CBOOOA UYEAOBEKa, 300POBbI U HPaBCTBEHHOC-
TU HaCeAeHUs MOTyT OOyCAOBUTH OTpaHMYEeHNe IIpaB U CBOOOA, €CAM TaKoe
orpaHUYeHUe apAeKBAaTHO 3aKOHHO OOOCHOBAHHBIM IIeASIM U OTBeuYaeT Tpebo-
BaHUSAM CIPABEAAMBOCTH, SBASETCS IIPONOPIMOHAABHBIM, COpPa3MEepPHBIM U
HeOOXOAMMBIM B A€MOKPATHUYECKOM I'OCYAQPCTBE AASG 3alUTHI KOHCTUTYIH-
OHHO 3HAQUUMBLIX IleHHOCTel. [Ipy 3TOM 3aKOH, OrpaHUYMBAIOIIUN IpaBa U
CBOOOABI UeAOBeKa U I'PAKAAGHMHA, AOAKEH OBITh CDOPMYAMPOBAH, KakK yykKe
OTMEYaA0Ch, IIPEAEABHO SICHO, YeTKO YKa3bIBaTh, KaK Ha IIPU3HAKU IIPaBOHA-
pylLlIeHNs, TaK ¥ Ha KOHCTUTYILIMOHHEIE LIeAH, B 3aI[UTy KOTOPHIX OH IIPUHAT,
He AOIYCKas BO3MOJKHOCTU HEOAHO3HAYHOI'o ero TOAKOBaHMA. OclapuBae-
Mble HOPMBI YTOAOBHOTO KopeKkca 3TUM TpebGOBaHUSAM He OTBEYaroT.

B utore yacTh mepBasg U 4YaCTh YeTBepTasd (OTHOCUTEABHO YCTAaHOBAEHUS
KBaAU(UIIUPYIOMIUX TPU3HAKOB YacTU TepBOM) cTraThu 361 YroaoBHOTO
Kopaekca ObiAM TpU3HAHBI HEKOHCTUTYIIMOHHBIMU.

Koncturymuonueii CoBeT, TaKUM 00pa3oM, IPEeACTaBUA CBOe BHUAEHUE
KAIOUEBBIX aCIIeKTOB YTBEP KAAIOUIETOCS KOHCTUTYIIMOHAaAM3Ma. B ux uncae
opraHuyeckasi B3auMOCBS3b BLICIIeN IleHHOCTH Ka3axcTaHa - YeAOBeKa, ero
>KM3HH, TPaB U CBODOOA C AEMOKPAaTUYECKUM, CBETCKUM, ITPAaBOBLIM U COITU-
AABHBIM TOCYAAPCTBOM; HEOOXOAUMOCTHL aHaAui3a HopM OCHOBHOTO 3aKo-
Ha O IMpaBax, CBOOOAAX U OOSI3aHHOCTSIX B MX €AMHCTBE M CHUCTEMHOM Iie-
AOCTHOCTH; IIOAb30OBaHMe B KazaxcTaHe AMIITaMU, AUIIEHHBIMM CBOOOAWI,
BCEMH IIpaBaMu U CBOOOAAMM, FapaHTUPOBAHHBIMU KOHCTUTYIIUEN U IIPU3-
HaHHBIMU PecnyOAMKON MeKAYHAapOAHO-TIPABOBBIMU AOKYMEHTaMH, C yde-
TOM OTPaHWYEHMNM, HEeN30eKHBIX AAG JKU3HU B YCAOBUIX M3O0AAIUU OT OO-
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IIIeCTBA; PACIPOCTPaHEHUe ITpaBa Ha HETPUKOCHOBEHHOCTb YEAOBEYECKOTO
AOCTOWHCTBA M HA AHI], COAEPIKAIIUXCSI B MECTaX AUIIEHUS CBOOOABI; TOA-
KOBaHUe MOAOKEeHUsT KOHCTUTYIIMK O TOM, YTO IIpaBa U CBOOOABI YEeAOBEKa
OIIPEAEASIIOT COAepsKaHMe 3aKOHOB M MHBIX ITPABOBBIX aKTOB B TOM CMBICAE,
YTO NMPOBO3TAAIEeHHbIe KOHCTUTYIIMElN IpaBa W CBOOOABI YEAOBEKa SBAS-
IOTCSI OCHOBOTIOAQTAIOIINMU ITPY pa3paboTKe M MPUHSITUYN 3aKOHOB U MHBIX
HOPMAaTUBHBIX IIPABOBBIX AKTOB, YCTAHABAMBAIOIINX YCAOBUS M TIOPSIAOK
OCYIIIECTBAEHUS 3TUX IIPAaB M CBOOOA; TpeOOBaHMS K 3aKOHY, OTPAaHUYNBATO-
IeMy KOHCTUTYIIMOHHBIE ITPaBa U CBOOOABI YEAOBEKA U Ipa’kAaHUHA.

B panpmeliieM B KazaxcraHe Oblna HayaTa U IPOAOAKAETCS IIOHBIHE pado-
Ta 10 MOHUTOPUHIY U HU3MEHEHUIO 3aKOHOB, B KOTOPBIX COAEPKATCS HOp-
MBI OO0 OTpaHMYEeHUM IIpaB U CBOOOA AMYHOCTH, BKAIOYAd IIPaBO Ha YeAOBe-
yecKoe AOCTOMHCTBO. MHOTUe OTHOILIEHUs, KOTOpPhle paHee OBIAU YpPeryAu-
POBAaHEI TOA3aKOHHBIMM HOPMAaTHBHBIMU IIPAaBOBLIMHU aKTaMU, IIOABEPTHYTEHI
PeBH3UU U NIPH HEOOXOAUMOCTH COXpaHeHUSs IMOAHSATHI Ha YPOBEHb 3aKOHA.
ITocTenneHHO MeHsSeTCAd NIPaBONIPUMEHUTEAbHAs IIpaKTHUKa. B cBoell COBO-
KYIIHOCTH 3TO CIIOCOOCTBYyeT IlepeMellleHHI0 KOHCTUTYLIMOHHEBIX IleHHOCTel!
13 T'AQBHOT'O AOKYMEHTa CTpPaHbl B PEaAbHYIO AeMCTBUTEABHOCTD.

Cunraro, uTto Ha XIX EpeBaHCKOU MEKAYHAPOAHOM KOH(EpeHIUU COCTO-
SIAOChH BeCbMa HacCHILleHHOe NpodecCHOHaAbHOe 00cy>kpeHMe. OpraHu3sa-
TOPHI IIPEAIIPUHSAAU A 3TOTO MaKCUMyM ycuaui. Hapsiay ¢ KoHcTaTamu-
ell OOLIUX IIOAXOAOB M BBIBOAOB, AUCKYCCHS BBISIBUAA AOCTATOYHO BBICO-
KyIO IPOOAEMHOCTE OTHOIIEHUN YeAOBeUueCKOIO AOCTOMHCTBA KaK KOHCTH-
TYLIUOHHOM IJeHHOCTH U KaK CyOBeKTUBHOI'O IIpaBa AMYHOCTH.

Tak, OAHHUM M3 AOKAAAUMKOB OBIAO BBICKA3aHO HecOrAacHue ¢, Kak OH BhbIpa-
3uACH, "eTrumnzaimeni’ AOCTOMHCTBA AMYHOCTH, €r0 OIIPEAEASIOIIero xa-
pakKTepa B OTHOIIEHWH HHBIX IMIpaB M CBOGOA UYeAOBeKa U TPA’KAAHUHA,
KOHCTPYKIIMY TOCYAQPCTBEHHOM BAACTU. KOAAETM OTMEYaAW IPUCYTCTBY-
IOIYIO TPOTUBOPEUUBOCTDL MEJKAY OTAEABHBIMM KOMIIOHEHTaMU BHYTPEH-
HEero Mupa 4eAOBeKa, a TaKKe MEKAY 3HAaUYUMBIMU AAST AOCTOMHCTBA HEKO-
TOPBIMM MHBIMHM TIpaBaMU U CBOOOAAMHU, HAIpUMep, MEXXKAY CBOOOAOU ca-
MOBBIPa’KeHH!ST U CBOOOAOM BEPOUCIIOBEAAHUS.

C nmo3unuu caMOUAeHTHUMUKAIIUY, YTO AT OAHOTO WHAUBUAA IIPEACTaBAL-
eTCsl IPeAEABHO Ba’KHBIM U OIIPEAEASIONIUM, AASL ADYTOTO SIBASETCS He3Ha-
YUTEABHBIM U BTOpPOCTelleHHBIM. C OAHOM CTOPOHBI, MOJKeT OBITh OlleHe-
HO B KadeCTBe IIOAOJKUTEABHOTO CTPEMAEHHE TOCYAApPCTBAa MaKCHUMAAbHO
3aKpEelUTh NIPAaBOM BCe CTOPOHBI AOCTOMHCTBA AMYHOCTH. OAHAKO, C APY-
rOM CTOPOHBI, CAEAAQTh 3TO M HEBO3MOJKHO, U HelleAeCOOOPa3HO B CHUAY 3Ha-
YUTEABHOU BEPOSITHOCTU ONACHOCTH OTPAHUYUTH UAU BOBCE CKOBATh CAMO-
YTBEPKAEHHE BHYTPEHHEN CBOOOABI YEeAOBEKA.

OAHAKO MOAHATBEIE B XOA€ Pa3roBOpPa CAOKHOCTU AWIIEL ellle OOAee aKTya-
AnsmpoBaru TeMy KoHpepeHnun u HeO0OXOAMMOCTh BO3BpAllleHUSI K HeM
B OyaylieM.



SUMMARY

In the Republic of Kazakhstan human dignity is considered as constitution-
al value and it is related to the fields of law, ethics and morality.

Human dignity is directly related to the right of the person to decent life.

In regard to human dignity as constitutional vale, it is important to take
into consideration the circumstance that each individual must realize that
ensuring life of dignity requires contribution to the common good, and the
state must ensure humanity, equality and justice as a democratic instru-
ment.

Axiological significance of human dignity as the basis of balance of pub-
lic, private, as well as subjective human right, is stipulated by the
Constitution of the Republic of Kazakhstan.

As a constitutional value, human dignity is one of the essential elements
of modern constitutionalism.

Dignity is the foundation of solid legal status of the individual, and the
rights, freedoms and duties of the person and the citizen are of pivotal
importance.
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ACCESS TO AN INDEPENDENT COURT:
A GUARANTEE OF PROTECTION OF HUMAN
DIGNITY AS A CONSTITUTIONAL VALUE

(THE BULGARIAN EXPERIENCE)

BLAGOVEST PUNEV
Judges at the Constitutional Court of the Republic of Bulgaria

RUMEN NENKOV
Judges at the Constitutional Court of the Republic of Bulgaria

In a most general philosophical aspect, the notion of "dignity" is associated
with the individual's idea of his own personality, of his place in respect of
the rest of the people. The historical development of humanist ideas and
democracy as a basis of social organisation has led to identifying dignity
with the uniqueness and irreplaceability of each member of the human race
rather than with the narrow perimeter reserved for an elite of high-status and
power-wielding social groups. Step by step, the idea of the supremacy of one
person over another has been giving way to the concept of the absolute
value of the human individual, of its inimitable individuality. Hence, quite
logically dignity, which was originally confined to the domain of morals and
ethics, increasingly started to acquire legal dimensions as well.

Ever since the development of the earliest legal systems, there has been a
conceptual linkage between human rights and human dignity. The very
idea of human rights protection is related to people's resistance to oppres-
sion, humiliation and despotism which has been exerted on them by the
State or powerful social structures. The concept of human dignity builds a
logical link between the most important human rights related to personal
inviolability, the freedom to carry out economic activity (including the pro-
tection of the right to own property), the freedom of conscience, thought
and expression. These are the so-called "first-generation rights" or classi-
cal human rights, which are characterised by the following features:

(A) universality: these rights are inherent to every human individual,
regardless of the community to which he or she belongs;

(B) negativity: to be exercised, these rights do not require any outside
facility but only refraining by the rest of the legal subjects, and above
all by the State, from impeding them by invading the privacy of their
holder;



(C) cause of action: when these rights are violated or jeopardised, their
holders have at their disposal an option to claim and to obtain effec-
tive support from the competent rights-defending State bodies,
including the court.

Contemporary constitutionalism treats dignity simultaneously as a human
right and as a constitutional value which provides a foundation for the rest
of the fundamental rights. In this respect, modern constitutions follow the
model of the Universal Declaration of Human Rights of 1948. On the one
hand, they proclaim that human beings are born equal in dignity because
in a democratic and humane society every separate individual is valued not
considering his supremacy over the rest but from the point of view of that
individual's unique contribution to the community. This finds expression in
the adoption of the principle of equality before the law while taking into
consideration the more substantial differences among people, assessed in a
positive or negative aspect from the point of view of the established value
system. On the other hand, the constitutions hold that, per se, dignity con-
stitutes a foundation of the rest of the fundamental rights. In this connec-
tion, Kant's imperative is as relevant as ever: "Always treat man as an end
and never as a means to an end", i.e. the human individual must be respect-
ed as a subject rather than as an object of every activity, including the activ-
ity of social governance. Human dignity is based on the self-esteem of the
distinct individual. Again, Kant held that "the intrinsic value of man" is
absolute, not relative. Hence the exercise of any fundamental right may not
be used to harm the dignity of another person, even where there are pre-
requisites to lawfully restrict this right (to this effect, see the explanation on
Article 1 of the Charter of Fundamental Rights of the European Union).

The Constitution of the Republic of Bulgaria follows the model described
above. In its Preamble, the dignity of the human person is elevated to the
status of a paramount principle, and Article 6 (1) proclaims that "all peo-
ple are born free and equal in dignity and rights". The specific regulation
of the particular fundamental rights lends human dignity the nature of a
universally mandatory positive right. Historical experience shows, howev-
er, that the precepts of the basic law prove to be merely empty-worded
declarations in conditions of totalitarian governance and oppression.
Hence, the democratic State committed to the rule of law is bound to do
everything necessary to counter the manifestations of degrading the digni-
ty of the human person. This commitment of the State is expressly formu-
lated in Article 4 (2) of the Constitution and is elaborated in a number of
other constitutional provisions.

The main point is what mechanism of constitutional law should be estab-
lished to effectively counter encroachments on fundamental rights and,
respectively, on human dignity that is incorporated into their content. It was
pointed out above that the exercise of first-generation fundamental constitu-
tional rights (personal and political rights) enjoys protection from the State,
i.e. upon violation of such right its holder may seek and obtain assistance
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from the competent State bodies. It is within this context that one should
view the provision of Article 56 of the Constitution which states: "Every cit-
izen, whose rights or legitimate interests are violated or jeopardised, shall
have the right to remedy. Appearing before any institution of State, every
citizen may be accompanied by legal counsel." The basic law thus lends the
right to remedy the nature of a fundamental constitutional right. Its essen-
tial content encompasses the empowerment of every person coming under
the national jurisdiction to oppose, by its own active steps, all possible
sources of violation or jeopardy of his rights and legitimate interests. In its
nature, the right to remedy, unlike most other fundamental rights, is a uni-
versal procedural right intended to serve as a safequard for the realisation of
the rest of the rights envisaged in the constitutional provisions.

The significance of the right to remedy, however, is not limited to an instru-
ment intended to serve fundamental rights whose realisation it safeguards.
Procedural safeguards of human rights are of paramount significance and
may sometimes prove more important than the substantive right they protect.
This is the case because the right to remedy is a self-contained right of its
own worth because its exercise targets the tangible assertion of human dig-
nity as a foundation of fundamental rights. The right to remedy enforces the
refraining from invasion of citizens' privacy, due by the State and the remain-
ing legal subjects, for the purpose of preserving citizens' dignity. In this con-
nection, the provision of Article 56 of the Constitution may manifest itself in
various forms, including as the particularly important right of the affected cit-
izen to be heard where his rights and legitimate interests are jeopardised by
the authorities and institutions of the State. Within this context, the right to
remedy constitutes not only a universal right but also a personal civil right.
It can secure the realisation not only of the constitutionally recognised rights
and interests but also the rights and interests which have another legal source
(see Judgment No. 3 of 1994 in Constitutional Case No. 1 of 1994).

The right to remedy is binding on all State bodies within the limits of their
competence to assist the person whose rights are affected in overcoming
the consequences of the violation or jeopardy, as the case may be. The
addressees of this obligation undoubtedly include the central and local
executive authorities. Regrettably, though, the procedural relations
between citizen and administration quite often fail to achieve the due
right-restoring effect. That is why access to an independent and fair court
should always be unimpeded. In conditions of adversarial process and pub-
licity, the courts ensure the revelation of the truth and the exact applica-
tion of the law. Only in a judicial procedure the person whose rights are
violated or jeopardised confronts the violators on an equal footing. Thus,
this person is no longer a petitioner, relying only on the good graces of
the structures of the executive branch of government, but becomes a per-
son with dignity who, as equal to the rest, stands up for his rights and legit-
imate interests before the State. This status of the person finds expression
in the principle of equality of the parties in the adversarial judicial proce-



dure, proclaimed in Article 121 (1) of the Constitution. In this case, the
judicial procedure is pursued between the harmed citizen and the admin-
istration concerned in connection with the claim for remedy of the affect-
ed rights and interests. Consequently, the access to court has an immedi-
ate bearing on the issue of respect for dignity as a constitutional value and
a constitutional right. Without ensuring such access, the right to remedy
may be merely wishful thinking devoid of substance. Hence, the right to
judicial remedy, not expressly formulated as it is in the basic law, within
the more general provision of Article 56 of the Constitution must be
regarded as a principle of the State committed to the rule of law, and this
status is durably established in the case-law of the Constitutional Court.

The problem that legislature faces, as well as the Constitutional Court as
a constitutional review jurisdiction, is in which cases and under what con-
ditions the right to access to an independent and impartial tribunal estab-
lished by law may be restricted. The Constitution proclaims the inalienabil-
ity of fundamental rights but, at the same time, does not admit their abuse,
as well as their exercise to the detriment of the rights and legitimate inter-
ests of others (Article 57 (1) and (2)). In our opinion, the hypotheses of
abuse of the remedial right to access to the court which is called upon to
assist or the exercise of this right to the detriment of another is objective-
ly impossible. On the one hand, the good faith of the court as a constitu-
tionally established impartial arbitrator in relations between citizens and
the rest of the legal subjects (the State, other citizens and legal persons) is
always presumed in conditions of democracy, and this is a safeguard
against all attempts at abuse. On the other hand, the principles of the
administration of justice preclude the risk of the rights and legitimate
interests of the persons, who have been denied the opportunity to partici-
pate in court proceedings, being restricted by the judicial act. Therefore,
access to a court as a self-contained fundamental right may be restricted
only where necessitated in the public interest justified by superior consti-
tutionally recognised values. Moreover, any such restriction must reckon
with the principle of proportionality: the protection of the specific catego-
ry of values must be achieved by the most appropriate and softest possible
means for the effective attainment of the constitutionally justified end.

When a citizen's rights are violated or jeopardised by the acts of other cit-
izens or by the bodies of corporate legal subjects (legal persons), the citi-
zen can always resort to a judicial remedy safeguarding the preservation of
his personal dignity. Access to a court is also ensured where the citizen is
harmed by contralegal acts or omissions of authorities and public officials
of the State or the municipalities in the course of, or in connection with,
the performance of their administrative activity. In such cases, the State or,
respectively, the municipality, owes compensation for the detriment inflict-
ed in a public and adversarial judicial procedure. The same applies to the
consequences of the unlawful acts and steps of the rights-defending
authorities: court, prosecution service, investigating authorities,
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Commission on Forfeiture of Unlawfully Acquired Assets (see the Act on
Liability of the State and Municipalities for Detriment).

Ensuring the citizen whose rights have been affected the right to access to
a court, however, runs into a serious problem, and it is related to the appli-
cation of Paragraph (2) of Article 120 of the Constitution which states:
"Citizens and legal persons may appeal against all administrative acts
which affect them except such expressly specified by a law." Undoubtedly,
the provision cited refers to the full range of the various types of central
and local administration acts: individual acts, general acts, and statutory
instruments. Still, the penalty decrees issued by the administrative sanc-
tioning authorities, which are of the nature of justice-administering acts
and as such are invariably subject to judicial review, remain beyond the
scope of application of this provision (Judgment No. 1 of 2012 in
Constitutional Case No. 10 of 2011).

The existence of standing, justified by the immediate impairment of citi-
zens' rights and legitimate interests (the provision applies to legal persons
as well, but this aspect is not discussed in this presentation considering the
focus on the problem of human dignity), is a necessary and sufficient
ground to impose on the State the obligation to ensure judicial review of
the relevant acts (Constitutional Court Interpretative Judgment No. 21 of
1995 in Constitutional Case No. 18 of 1995). Conversely, if a particular cat-
egory of administrative acts according to their intended purpose and con-
tent does not affect the individual patrimony of the legal subjects, the
introduction of appealability is not binding on the State but would even be
at variance with the principles of law (Judgment No. 5 of 2006 in
Constitutional Court No. 1 of 2000).

Just as indisputably, Article 120 (2) of the Constitution admits that partic-
ular administrative acts be exempt by a law from judicial control as to legal
conformity even though they have a constitutional bearing on the patrimo-
ny of the individual citizen because they affect his fundamental rights and
freedoms. This implies a deviation from the judicial appealability in prin-
ciple of the outlined category of acts. The Constitutional Court has pre-
cisely defined the essence of the existing problem: seeking an answer to
the question about the constitutional proportion in the exception intro-
duced and, in particular, can the legislator at its own discretion make a
range of administrative acts judicially unappealable or is the legislator's
discretion limited by criteria which, while not expressly stated, ensue from
the spirit and fundamental principles of the Constitution. By Judgment No.
5 of 1997 in Constitutional Case No. 25 of 1996, the Constitutional Court
held that where the access to judicial control of particular administrative
acts is barred, legislative expedience is limited in the sense that the unap-
pealability may not affect the realisation of the citizen's fundamental rights
and freedoms, unless this is necessary for the priority protection of a con-
stitutional value superior to these rights and freedoms. In its case-law so
far, the Court has adhered to this principled stand, even though - let's face



it, it has not always been clear, consistent and convincing in formulating
and applying the limitative criterion in individual cases.

The Constitutional Court has provided a limitative interpretation of the
possibility, provided for in Article 120 (2) of the Constitution, to exempt by
law particular administrative acts from judicial appealability. In summary,
according to the Court such exceptions from the general rule can be jus-
tified by especially important interests of citizens and society and more-
over only in respect of a specific narrow range rather than of cited acts in
general which have no bearing on citizens' fundamental rights and the
principle of the State committed to the rule of law. For example, the leg-
islator may not establish unappealability of administrative acts only vis-a-
vis their issuer (a particular administrative authority or a self-contained
group of administrative authorities) without invoking their essential con-
tent (Judgment No. 8 of 1999 in Constitutional Court No. 4 of 1999).

As pointed out above, the Constitutional Court holds in principle that a
legal ban on the appellate review of administrative acts affecting funda-
mental rights may be introduced as long as this is necessitated for the pro-
tection of a priority constitutional value or particularly important interests
of citizens and society. In this connection, the Court pointed out that since
the basic law does not expressly state the criteria under which the National
Assembly exercises the power concerned, the constitutionality of each par-
ticular limitation of the access to judicial review remains in the sphere of
assessment of its legislative competence (Judgment No. 18 of 1997 in
Constitutional Case No.12 of 1997). In some cases, however, the
Constitutional Court has circumvented the question about the proportion-
ality of the limitation from the point of view of the appropriate and softest
possible and, at the same time, sufficiently effective means to protect the
superior constitutional value (Judgment No. 3 of 2002 in Constitutional
Case No. 11 of 2002; Judgment No. 4 of 2001 in Constitutional Case No.
15 of 2000). The second of the judgments cited above is of particular inter-
est. Under it, the Court was split into an equal number of judges in favour
of and against the constitutionality of the judicial unappealability of the
administrative acts on expulsion from the country of aliens posing a
national security risk. One group of judges held that national security is a
priority value in respect of the restricted right to judicial remedy, which is
sufficient ground to hold that the restriction is consistent with the
Constitution, whereas the other group, conversely, held that the law does
not provide the necessary guarantees against the risk of administrative
arbitrariness and abuse by denying a court or another body, independent
of the executive, the opportunity to weigh the balance between citizens'
fundamental rights and the interests of society. Indeed, it is difficult to
answer the question about the proportionality of the limitation of judicial
review, especially considering the possibilities to assign a definite catego-
ry of cases to specialised courts or specialised court panels, as well as to
examine the cases in conditions of restricted publicity (behind closed
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doors) when this is necessary in order to safeguard a State secret, morals,
the life and health of other citizens, etc.

According to Article 5 (4) of the Constitution, any international treaties, which
have been ratified, have been promulgated and have entered into force, are
considered part of the domestic law of the land and take priority over any
conflicting standards of domestic legislation. The basic law empowers the
Constitutional Court to pronounce both on the constitutionality of laws and
on their consistency with such treaties, with the establishment of unconstitu-
tionality or, respectively, of inconsistency with international law, precondi-
tioning an identical result: the law is invalidated, i.e. ceases to operate.

Undoubtedly, the Convention for the Protection of Human Rights and
Fundamental Freedoms (CPHRFF) is included in the above-mentioned cat-
egory of international treaties binding on Bulgaria. On this basis, a very
credible risk arises of applying the possibility under Article 120 (2) of the
Constitution to exempt certain administrative acts from judicial review in
conflict with the requirements of Article 6, paragraph 1 of the CPHRFF to
ensure everyone access to an independent and impartial tribunal in the
determination of his rights and obligations. It may come to a situation
where the Constitutional Court would pronounce one and the same law
consistent with the Constitution but inconsistent with the CPHRFF. This
would mean that the standards of human rights protection under the basic
law are lower than the international standards which Bulgaria has under-
taken to observe. Such situation of conflict, which is detrimental to the
national interest, is by far not hypothetical and illusory. For example, by
Judgment No. 18 of 1997 in Constitutional Case No. 12 of 1997, the
Constitutional Court held that the exemption from judicial review of the
National Bank's act withdrawing a banking licence conformed to Article
120 (2) of the Constitution, but by a subsequent Judgment of 24 November
2005 in the Case of Capital Bank AD v. Bulgaria, the European Court of
Human Rights (ECtHR) found a violation of Article 6, paragraph 1 of the
CPHRFF because the law did not allow the bankruptcy court to carry out
a comprehensive verification of the legal conformity of the same adminis-
trative act. Considering that the Republic of Bulgaria is part of the
European Judicial Area, in which generally accepted standards of protec-
tion of fundamental civil rights apply, it should be concluded that the only
way out of this unacceptable legal situation is, when assessing constitution-
ality, to interpret the basic law of the land in conformity with European
human rights legislation and above all with the CPHRFF.

In Constitutional Case No. 2 of 2013, the Constitutional Court, having been
duly apprised, has now admitted to examination on the merits a petition
to issue an interpretative judgment in principle regarding the constitution-
al scope within which it is admissible to introduce unappealability of
administrative acts according to Article 120 (2) of the Constitution. One of
the difficult tasks will be to reconcile the exemption from judicial review
with meeting the requirements to ensure access to a tribunal under Article



6, paragraph 1 of the CPHRFF. As stated above, this access is related to
the due respect for human dignity in conditions of democracy. On the
basis of the precedent case-law of the Constitutional Court and the ECtHR
(see judgments in the cases of Terra Woningen B.V. v. The Netherlands,
Chevrol v. France, 1. D. v. Bulgaria, Kostadin Mihaylov v. Bulgaria, Fazliyski
v. Bulgaria, etc.), it can be inferred in principle that in respecting the prin-
ciple of proportionality, it is admissible to provide by law for the unappeal-
ability of expressly specified administrative acts, but only when this is nec-
essary for the protection of other, superior constitutional values, and even
in this case the person whose rights and legitimate interests are affected
must be ensured subsequent access to a court (e.g. in a proceeding for
compensation for damages) while providing him with an unlimited oppor-
tunity to contest the damaging act in foto (both its validity related to its
issuing procedure and its conformity with substantive law).

Nevertheless, account should be given to the possibility of national secu-
rity and combating serious organised crime to justify a legitimate restric-
tion of citizens' access to data that they had been subjected to secret sur-
veillance by the competent specialised authorities (e.g. by interception of
communications, following, etc.) The lack of information on the interfer-
ence with the exercise of their right to respect for their private life
undoubtedly restricts the guarantees of their right to seek judicial remedy.
In such cases, the ECtHR admits that an independent State body (e.g. a
parliamentary committee) may decide whether the persons concerned
should be informed that they have been subjected to surveillance once the
surveillance is discontinued, while weighing the risk and danger of dam-
aging the public interest (see to this effect the judgment in the Case of
Klass and Others v. Germany, 1978).

In conclusion, we realise that the adoption of the matters of principle we
have elaborated would result in certain inconveniences because a compar-
ison with the legislation in force will invite conclusions that certain provi-
sions which have not been subject to constitutional review are incompatible
with the Constitution (e.g., Article 204 (1) of the Administrative Procedure
Code, treating the revocation of the damaging administrative act as a con-
dition for admissibility of the action for compensation for the damages
inflicted, including in the cases where such an act is exempt from judicial
review). Such considerations, however, are entirely pointless where human
rights and, in particular, preservation of human dignity, are at stake.

PE3IOME

[lo MHEeHNIO aBTOPOB, ITOHATHE UEAOBEYECKOTO AOCTOMHCTBA, KOTOPOe Iep-
BOHAUYaAbHO OTPAHHUYMBAAOCH AUIIEL OOAACTBIO MOPAAU U ITUKM, BCe OOAB-
11e u OOABIIIE CTAAO HIPUOOPETATh IPAaBOBLIE aCHEKThl. OTa HOBasA KOHIIEM-
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M CO3AAET CBSI3b MEKAY Hanboaee BaKHBIMHM IIpaBaMM YeAOBEKa, CBS-
3aHHBIMU C AMYHOW HENIPUKOCHOBEHHOCTBHIO, CBOOOAON DKOHOMUYECKOM Ae-
ATEABHOCTH (B TOM YHCAe IIpAaBOM COOCTBEHHOCTH), CBOOOAOM COBECTH,
MBICAHM, CAOBa U T.A.

I'naBHOE B TOM, KaKOM MeXaHMW3M KOHCTUTYIIUOHHOT'O IIpaBa AOAKEH OLITH
CO3AaH ANA 3(b(1)eKTI/IBHOI'O HpOTI/IBOAefICTBI/IFI II0CATaTEABCTBAM HA OCHOB-
HbIe IIpaBa W COOTBETCTBEHHO Ha YeAoBeYeCKOoe AOCTOMHCTBO, KOTOpoOe
COCTAaBASIET X COAEpPIKaHUe. KOHCTI/ITYIH/IFI PeCHY6AI/IKI/I BOJ\I‘de/IH mpepocC-
TaBAsI€T IIPABO MEHATH IIPUPOAY CbYHAaMeHTa]\])HI)IX KOHCTUTYITUOHHBIX
IIpasB. 210 IIPaBO IIPU3BAHO CAYXXUTH FapaHTI/IefI peann3anmi OCTAABHBIX
IIpaB, IIPEeAYCMOTPEHHBIX B ITOAOJKEHUSIX KOHCTI/ITYU;I/II/I.

K coskanenmuio, mporeccyarbHble OTHOIIEHUS MeKAY I'Pa’kKAQHUHOM M TO-
CYAQPCTBEHHOM CTPYKTypOM 4YacTO He AOCTUraloT 3deKTa BOCCTAHOBAE-
HUS IIpaBa. BOT mouemMy AOCTYIHOCTbH HE3aBUCHMOIO M OeCHpPUCTPACTHOTO
CyA@ AOAKHA OBITH BCeraa BO3MOKHOM. TOABKO B CyA€OHOM IIOPSIAKE AUIIO,
YbY IIpaBa HapYIIEHbl UAW HaXOAITCS IIOA YIPO30M, CTOUT AUIIOM K AUITY C
HapyIIUTeAeM Ha PaBHBIX OCHOBaHUAX. TakKuM o06pa3oM, 3TO AHIO OoAee
He SIBASIETCSI UCTIIOM, KOTOPBIM IIOAAraeTcs TOABKO Ha MUAOCTH CTPYKTYP
WCIIOAHUTEABHON BAACTH, @ CTAHOBUTCS AWUIIOM C AOCTOWHCTBOM, 3alllUIIa-
IOIMM CBOM IIpaBa U 3aKOHHBIE MHTEpeCH! Iepep rocypapctsoMm. CaepoBa-
TEABHO, AOCTYIIHOCTh IIPABOCYAHS NMeeT HelIOCPEACTBEHHOe OTHOIIeHUe K
BOIIPpOCY OO0 yBaKeHMU AOCTOMHCTBA KaK KOHCTUTYIIMOHHOM II€HHOCTH U
KOHCTUTYIIMOHHOI'O IIpaBa.

[To MHeHUIO aBTOpPA, OCHOBHAas IpoOAeMa COCTOUT B TOM, B KaKUX CAyYasix
U IIPU KaKHUX YCAOBUSAX IIPABO Ha AOCTYIIHOCTb HEe3aBUCHMOTO CyAda MOXKET
OBITH OrpaHuueHo. AencTByromias KoHcturynua boarapuu B KauecTBe UCK-
AIOUEHUSI OCBOOOXKAQeT OIIpeAeAeHHble aAMUHHCTPATUBHBEIE aKTHI OT CY-
AeOHOTr0 KOHTPOASL. BO3HUKaeT peaAbHBIU PUCK HPOTUBOpPEeYUs TpeOOBaHU-
aM KOHBeHIIUU O 3aluTe IIpaB 4eAOBeKa M OCHOBHBIX CBOOOA, obOecnedu-
Balolllel Ka’kKAOMY AOCTYIIHOCTH He3aBUCHUMOTIO M OeCIPUCTPACTHOIO CYAQ.
EpvHCTBEHHEIN c1OCOO OOPBOBI C 3TUM PUCKOM IIPU OlleHKEe KOHCTUTYIU-
OHHOCTH - TOAKOBaHHe OCHOBHOI'O 3aKOHa B COOTBETCTBHUU C MEXAYHAPOA-
HBIMU CTA@HAAPTaMM B OOAACTU IIpaB YeAOBeKa.

HccarepoBaB npenepeHTHOEe npaBo KoHctutynuonHoro Cyapa PecnmyOauku
Boarapus aBTOp, HaKOHEII, IIPUIIIEA K BBIBOAY, UTO HAPSIAY C COOAIOAEHUEM
NIPUHIIUIIA COPAa3MEPHOCTH AOIIYCKAEeTCS IIPeAyCMOTPEeHMNEe B 3aKOHe Helle-
pecMaTpuBaeMOCTH YeTKO YKa3aHHBIX aAMUHUCTPATUBHBIX aKTOB, HO TOAB-
KO B MCKAIOUMTEABHEIX CAYYasaX, KOTAQ 3TO HEOOXOAUMO AAS 3aIIUTHI BHIC-
IINX KOHCTUTYLWMOHHEIX ITeHHOCTeM. 1 pAa’Ke AMITY, UYbM IIpaBa U 3aKOHHEBIE
WHTEePEeChl 3aTParuBaloTCsA, AOAKHA OBITh 0OeclledeHa BO3MOKHOCTh ITOCAE-
AYIOIIEero OoOpallleHHs B CyA (HampuMep, B CyAeOHOM pa3OupaTeAbCTBE IO
BOIIPOCY O KOMIIEHCAIIUH 3a ylepO), obecrneunBas Ipyu 3TOM HEOIpPaHUUEH-
HYI0 BO3MOJKHOCTH OCHOPHUTH IPUUYMHAIONINU yiepO akT B IIeAOM (U 3a-
KOHHOCTB IIPOIIEAYPHI €T0 BBIAQUM, U €T0 COOTBETCTBUE IIPEAINCAHUIM Ma-
TEePUAABHOTO IIPaBa).
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Ladies and Gentlemen,
Dear Colleagues,

I am highly honoured to participate in the 19th Yerevan International
Conference. This annual event has long been a wonderful opportunity for
constitutional control organs to convene and discuss some of the impor-
tant legal issues of a global character. I would like to express my sincere
gratitude to the Constitutional Court of the Republic of Armenia as well as
other partner organisations for arranging and hosting this conference.

The topic of our conference is "The Constitutional Status of Human
Dignity". In a legal discourse human dignity has been subject to lot of dis-
cussions. Yet references to this concept are extremely varied, ranging, for
example, from constitutional theory, to criminal law, free speech and intel-
lectual property law, and thus illustrating an absence of coherence.
Nevertheless, analysis of the different domestic legal frameworks shows
some basic conceptual characteristics alike. Notably, human dignity can be
said to lie in the autonomy of self and self-esteem which is reflected in
every individual's right to self-determination'. Hence, dignity of the human
being is widely recognised as a basic universal ideal.

In this context, allow me to speak to you on the status of human dignity
in the Georgian constitutional order. Much like to many other jurisdictions,
legal framework in Georgia entirely embodies dignity both as a legal prin-
ciple and a fundamental human right. Constitutional Court of Georgia,
when construing basic human rights, has adopted the approach whereby it
applies human dignity as a guiding principle of interpretation. At the same
time, human dignity is protected by the Constitution of Georgia as a fun-
damental human right. In the rest of my speech, first, I will focus on the
relevant case-law of the Constitutional Court of Georgia where it relied on
the principle of human dignity when interpreting other fundamental rights
and then, discuss the scope of protection of the right to human dignity in
Georgia.

' Rex D. Glensy, The Right to Dignity. Columbia Law Review, 2011, p. 66-142.
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In 2007 Constitutional Court of Georgia decided the landmark case® on
telecommunications interception with regard to the right to privacy. When
interpreting the right in question, the Court emphasised:

"The human dignity and personal freedom serve the purpose of adequate-
ly protecting and fully realising basic human rights. ...disproportionate and
excessive interference with other basic rights also violates human dignity".

The Court went on to indicate that the State has the obligation to take into
account interdependence between an individual and the State when real-
ising a particular constitutional right for the purpose of protecting human
dignity. The principles of democracy and the rule of law oblige the State
to adopt the proper legislation, bearing in mind social coexistence of
human, in order to protect the identity of each individual.

In another landmark decision’ Constitutional Court, when deciding on the
property rights of the foreign nationals, noted the importance of the legal
concept of property as a natural right and its direct link to human dignity.
Namely, the Court stated that the respect and realisation of human dignity
as a major constitutional principle in the context of its social and econom-
ic understanding are profoundly depended on the fulfilment of the right to
property. The Court also echoed the indivisibility of human rights and indi-
cated that the concept of human rights serves the purpose of protecting the
vital imperative - the human dignity, which is reflected in those rights and
upon which there is a widely held consensus in the global community.

Despite Constitutional Court's approach to define other basic rights in the
light of the human dignity, the Court has also evolved fairly solid case-law
on interpreting the essence of the right to human dignity. When deciding
the case' on the constitutionality of the law on broadcasting, the Court
declared that it is virtually impossible to exhaustively define the right to
dignity. Yet, there are few important aspects that are worth noting. First of
all, dignity is not subjective value which varies from one to another. Rather
it also encompasses human interest of objective and universal criteria. Thus,
for the purposes of this case it was concluded that only subjective percep-
tion by a viewer is not sufficient for his/her dignity to be found violated.

In late landmark decision’, Constitutional Court dealt with legal provisions
on restricted capacity and legally incapable persons regulating different
relations. One of the provisions in question granted power to the doctor to
conduct inhuman treatment of patient for safety reasons. The Court
observed that every person has dignity irrespective of his/her self-evalua-
tion or public perception. The protection of dignity implies recognition of
every individual and either restriction or deprivation of such right is legal-
ly unjustifiable. Notably, in this case, the Court broadened the scope of the

? Georgian Young Lawyers' Association and a citizen of Georgia Ekaterine Lomtatidze vs
Parliament of Georgia, 2007

’ Citizen of Denmark Heike Kronquist vs. Parliament of Georgia, 2012

* Citizens of Georgia Giorgi Kipiani and Avtandil Ungiadze vs. Parliament of Georgia, 2009

’ Citizens of Georgia Irakli Kemoklidze and Davit Kharadze vs. Parliament of Georgia, 2014



right to dignity by stating that it also includes the right to recognition as
a person before the law, enshrined in the article 16 of the International
Covenant on Civil and Political Rights. The subject matter in the present
case also was the assessment of the disputed provision with regard to the
prohibition of inhuman or degrading treatment. Interestingly, Constitution
of Georgia unites together the right to dignity the prohibition of torture,
cruel, inhuman, or degrading treatment or punishment’. Hence, as this
right does have the absolute character, the Court found provision in ques-
tion unconstitutional.

Finally, I would like to mention one pending case before the Constitutional
Court of Georgia where the subject matter is whether it is possible to
defame dead person and whether they have the right to dignity. The Court
has to decide on the constitutionality of the law on Freedom of Speech and
Expression denying the legal dispute on a deceased person's dignity. The
outcome of this case is much awaited in Georgia.

In conclusion, I would like to underline the fact that human dignity has
been an integral part of the Constitutional framework in Georgia. It is fully
recognised by the Constitution of Georgia as an absolute right and broad-
ly interpreted by the Constitutional Court. Also, over the years of consti-
tutional development in Georgia, Constitutional Court consistently applies
human dignity when interpreting other fundamental rights, making it a key
principle in the constitutional adjudication process.

PE3IOME

Kak m BO MHOrMX APYTUX CTpaHax, IIpaBOBasg CHUCTeMa ['py3nu IIOAHOCTBIO
BOTIAOIII@eT B cebe AOCTOMHCTBO YeAOBEKa M KaK ITPAaBOBOM IIPUHITUATI, ¥ KaK
OCHOBHOe IIpaBo denrobeka. KoncrutynuonHs Cypa I'pysuu npu TOAKOBa-
HUM OCHOBHBIX IIPaB YeAOBeKa NIPHUMeHseT IPUHIUI YBa*KeHUSI YeAOBedec-
KOTO AOCTOMHCTBA B KaueCTBe PYKOBOASIEro IpuHIMIA. B To ke BpeMms
YyenOBeYeCKOoe AOCTOMHCTBO 3amuinaercad Korcturynmen ['py3uu Kak oc-
HOBOIIOAATaIoIlee MPaBo YeAOBEKa.

Aanree B cBOeM BBICTYIIA€HUU aBTOP oOpalllaeTcsl K IPelleAeHTHOMY IIpaBy
Koncrurynuonnoro Cyaa I'pysun, Korapa nNpu TOAKOBAHUM APYTUX (DYHAQ-
MeHTaAbHBIX IpaB Cypa ONHMpaAcss Ha NPUHIUAI YBa’KEHHUS 4EeAOBEYECKOT'O
AOCTOUHCTBA.

S Article 17 of the Constitution reads as follows:
"1. Human honour and dignity shall be inviolable.
2. No one shall be subjected to torture, cruel, inhuman, or degrading treatment or pun-
ishment.
3. Physical or mental coercion of a detainee or a person whose liberty has been other-
wise restricted shall be inadmissible."
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CONSTITUTIONAL STATUS
OF HUMAN DIGNITY

BUDIMIR SCEPANOVIC
Judge of the Constitutional Court of Montenegro

1. INTRODUCTION - GENERAL TERMS OF HUMAN DIGNITY
AND HUMAN RIGHTS

When we talk about human being, firstly we must think about his dignity.
The question that arises from this thinking is what is actually human dig-
nity? Widely accepted definition is that dignity is an abstract term that
denotes the totality of virtues that inspire respect. This definition implies
that to respect a person means to have good opinion and awareness of the
qualities of the person. The very concept of dignity is much used in the
ancient world. It originates from the Latin word "dignitas"which means
something worth to deserve (respect, honor etc.) This Latin phrase means
quality that makes someone worth of something, which indirectly implies
the existence of certain conditions of dignity. It seems, however, that the
dignity belongs to every human being, because belonging to humankind is
the only condition to enjoy all virtues of dignity.

Logically, everything which is not compatible with human dignity is
destroying or degrading human being or offends his/her fundamental
rights. The dignity of every human being is inherent and cannot be lost, or
taken. With development of human society we made sure that the right to
human dignity is guaranteed with highest legal acts in the State. Human
dignity belongs to every human being, which gives a right to be treated
like a person, not as a thing, animal or as service to achieve some higher,
public interests. Dignity belongs to everyone. Every person, even those
with the most negative moral and other flaws, has human dignity that can-
not be, in any case, withheld or deducted. Human dignity means that every
human being has a fundamental right to be respected. Human dignity
includes respect and compromise among different people in every society.

United struggle for human rights in last few decades, around the world
resulted with the greater awareness in terms of importance of idea of
human rights. Human dignity and human rights are inextricably linked.
Human rights are inherent rights of every human being and they are usu-
ally defined as rights that humans have by virtue of just being a human
being; therefore they are independent of the will of the State. They are
original, universal and inalienable. They do not have positive legal, but
moral origin, because they come from the normative order which is above



the State and the state must respect them, regardless of whether it is
expressly agreed. They are supported by the liberal notion that man, as
an autonomous and rational creature enters in the State union with some
rights that cannot be taken away.

Establishment of the modern concept of human rights and their interna-
tional standardizing did not come easily, since throughout history to mod-
ern times, the concept of human rights in its modern sense, did not exist.
Human rights legislation for a long time was not recognized by any State.
The first formal legal "form" of establishing and guaranteeing human rights
was the English Great Charter of Liberties (Magana Carta) from 1215. The
Declaration of Independence of the United States in 1776. and the
Declaration of the Rights of Man and of the Citizen from 1789., gave seal
of the modern concept of human rights. Each state protects basic human
rights within its national legislation and the Constitution as the highest
legal act.

In Montenegro, the concept of basic human rights is protected by the
Constitution of Montenegro (2007), that guarantees fundamental human
rights and freedoms, as well as with the European Convention of Human
Rights and Fundamental Freedoms (1950), the signing of which obliged
Montenegro to respect and imply its provision in domestic law.

2. CONSTITUTIONAL STATUS OF HUMAN DIGNITY
IN MONTENEGRO WITH A REGARD TO ITS POSITION AND
IMPORTANCE IN A VIEW OF THE EUROPEAN CONVENTION

As already stated in the introductory remarks, the Constitution, as the
highest legal act of the State is the "guardian" of fundamental human
rights and freedoms and it is an instrument by which State provides a guar-
antee to citizens that the protection indeed will be provided.

The Constitution is the basic and highest legal act and one of the most
important political documents of the state because it legally constitutes a
government, reqgulates the most important relationship in one country and
among everything regulates social relationships, state organization and
protects the rights and freedoms of individuals. As such it guarantees the
most important human rights and provides protection in case of its viola-
tion.

Montenegrin Constitution proclaims the right to dignity and inviolability
of a person in manner in which Article 28 states "The dignity and securi-
ty of a man shall be guaranteed. The inviolability of the physical and men-
tal integrity of a man, and privacy and individual rights thereof shall be
guaranteed. No one can be subjected to torture or inhuman or degrading
treatment. No one can be kept in slavery or servile position".

Complexity of law stems from the constitutional requirement which guar-
antees human dignity, which due to its complexity cannot be viewed as
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one right, but contains a number of rights that form an integral part.
Thusly, in the context of the right to human dignity, as it is defined in the
Constitution of Montenegro, we can talk about the right to life, prohibition
of torture or inhuman or degrading treatment, the prohibition of slavery
and forced worke, and so on. Each of these rights, as integral part of the
law on human dignity deserve a special attention, because only after analy-
sis of each individual right, as well as its mutual relationship, we can have
a clear picture of what enters into the domain of human dignity and what
the constitutional position of the right is. In the Contrast to Montenegrin
Constitution, the European Convention prescribed each of these rights in
separate articles, which when viewed in their totality and universality make
a complete picture of "the right to human dignity".

Case law of the Constitutional Court of Montenegro in the respect of rights
guaranteed under the Article of 28 has not been built yet, since the former
cases referring to initiators of the procedures upon the constitutional com-
plaints were not related to the violation of rights which are subsumed
under the concept of human dignity ( right to life, prohibition of torture or
degrading treatment, prohibition of slavery or servitude). In other hand,
case law of the European Court of Human Rights is much richer. Therefore
this paper will examine this subject later on in text, having in mind the fact
that the European Court of Human Rights felates to the parties of the
Convention, and the Constitutional Court felates to the citizens of one
State. In fact, the Constitutional Court of Montenegro in its decisions fol-
lows case law of the European Court of Human rights, and in the cases
which might be referring to a violation of human dignity the Court will
make decisions based on European Court model.

2.1. Right to life

The right to life can be subsumed under one segment of the right to human
dignity, which guarantees the inviolability of phisical integrity of a person
(Article 28, paragraph 2 of the Constitution of Montenegro). The impor-
tance of this right is seen in fact that the largeest number of people on the
question "What is the most important human right" will respond "the right
ot life", without whose protection the enjoyment of other rights is difficult,
even unthinkable. Without the right to life and liberty of every human
being and the protection of their physical integrity, the debate about fun-
damental human rights would have no meaning. While the Montenegrin
Constitution does not contain an express provision which guarantees the
right to life, and indirectly protects this right to the prohibition of death
penalty (Article 26 of the Constitution), the European Convention within
Article 2 states: Everyone's right to life shall be protected by law. No one
shall be deprived of his life intentionally save in the execution of a sen-
tence of a court following his conviction of a crime for which this penalty
is provided by law. Deprivation of life shall not be regarded as inflicted in



contravention of this Article when it results from the use of force which is
no more than absolutely necessary: in defense of any person from unlaw-
ful violence; in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained; in action lawfully taken for the purpose of
quelling a riot or insurrection.

First of all, it is important to note that, according to the original draft of
the Convention, Article 2, paragraph 1, stipulated death penalty. However,
at first Protocol 6 to the Convention (which came into force on March
1st19895), abolished the death penalty in time of peace, and then Protocol
13 to the Convention (which came into force on July 1st2003) abolished
the death penalty in all circumstances, including time of war. However,
despite this, right to life is not absolute, it is subjected to certain restric-
tions, listed in Article 2, paragraph 2, items 1, 2 and 3, provided that, nec-
essary condition for the "permitted" deprivation of life requires that the use
of force in these circumstances was no more than absolutely necessary,
which is assessed according to the circumstances of each particular case.
The right to life imposes two types of obligations to the state, both posi-
tive and negative. The positive obligation consists in adopting and apply-
ing criminal legislation to protect the right to life of the individual against
the state authorities, third parties or other danger to life. Also, when a vio-
lation of the right to life constitutes, the state must carry out an effective
investigation leading to the identification, prosecution and punishment of
those found responsible. Without this obligation, the provisions on the pro-
tection of the right to life would not be meaningful. The negative obliga-
tion manifests in refraining from violation of the right to life.

In the context of a material aspect of violation of the right to life, in the
case of BrankoTomasic and others v. Croatia, European Court found a vio-
lation of Article 2 of the Convention, due to the lack of appropriate meas-
ures to prevent the death of M.T. and V.T..Principal facts of the case are
as follows: it was a criminal proceeding against the mentally ill person, and
because of domestic violence, where it was found that the positive obliga-
tion of the state consists in the fact that the state must have known of the
existence of a real and immediate risk to the life of the said persons, due
to criminal actions of third person, and despite that, state failed to take
measures within its power, which according to reasonable estimates, could
be expected to prevent that risk.

In the context of the procedural aspect of the right to life, it is important
to mention the criteria for the effective investigation, that must be conduct-
ed in the case of deprivation of life. The investigation, that would release
the state of responsibility, must be independent (persons conducting the
investigation must be independent of those involved in the events in ques-
tion), there has to be a distinction between obligation of achieving the
result and obligation of investigation, the authorities have to handle with
urgency and in the end, the investigation must be public. In the case Julari¢
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v. Croatia, European Court for Human Rights in Strasbourg found a viola-
tion of the right to life due to inadequate and ineffective investigations by
national authorities, in the event of the death of the applicant's husband.

The scope of Article 2 of the Convention is very broad and is commonly
discussed in the following circumstances: police operations, deaths in cus-
tody, disappearances, suicides during his stay under the supervision of the
authorities, the death penalty, the obligation of investigation, abortion,
euthanasia, etc...Regarding police operations, for example their planning
and control must as well ensure that the use of force is minimized to the
greatest extent otherwise the state will bear the responsibility. Regarding
death in custody, disappearances, suicide during his stay under the super-
vision of the government, which is most important for the existence of lia-
bility, or exemption from liability, these are the answer to the question
whether the state has taken all measures for which it was authorized, which
could have prevented that death does not happen, whether it conducted
effective investigation in each case, etc.

2.2. The prohibition of torture or inhuman or degrading treatment

While the right to life implies exclusively protection of physical integrity
of a person, one can say that, the prohibition of torture or inhuman or
degrading treatment provides protection of both psychological and physi-
cal integrity. This prohibition in the Convention is stipulated in Article 3,
and implies the absolute prohibition of torture and inhuman or degrading
treatment or punishment, which means that any limitations and exceptions
are not envisaged, as well as deviations that are stipulated in Article 15 of
the Convention in certain cases. To cause violation of this right, the treat-
ment must be at the least serious, that depends on all the circumstances
of the case, such as the duration of the treatment, the physical and psy-
chological effects it has produced, and in some it depends on sex, age, and
health condition of the victim. State obligation to protect these rights is to
refrain from torture or inhuman or degrading treatment, where it is respon-
sible for acting of all of its institutions and bodies, particularly the army,
police, etc. In addition to these negative obligations, the State shall com-
ply with the positive obligations to protect this right, as follows: the adop-
tion of effective normative and procedural measures in order to prevent
third parties to act opposite to the guarantees provided under this law, and
the investigation of cases of abuse, that represent violation of this right.
From the standpoint of the European Court case-law, in order to find vio-
lation of the rights in question, it is necessary that certain behavior reach-
es a minimum of cruelty that is needed to be able to determine the viola-
tion. In order to determine this minimum, there are three levels of severi-
ty of individual treatment: 1) Torture - deliberate inhuman treatment caus-
ing very serious and intense suffering. Torture is a complete absence of
respect for human dignity, which is commonly used as a method of intim-



idation, humiliation or breaking resistance of the victim. Torture attacks
essential physical and psychological integrity of the person. 2) Inhuman
treatment or punishment - the infliction of intense physical and mental suf-
fering. 3.) Degrading treatment - abuse in order to arouse feelings of fear,
anguish and inferiority in victims, capable to humiliate them and possibly
break their physical or moral resistance.

As it follows from the foregoing, the torture has the highest intensity level
of abuse. The European Court, for example, established the existence of
torture in cases where an individual has been exposed to "Palestinian
hanging" (stripped naked and hung for a long time with his hands tied
behind his back), raped in custody, severely beaten, dragged by the hair,
urinated, subjected to electric shocks, etc.

Inhuman treatment, as it is considered by the European Court, implies that
it is undertaken intentionally, and that lasted several hours and caused
bodily injury or intense physical or mental suffering. Its existence is usu-
ally associated with people who were in custody during which they suf-
fered physical injuries.

Degrading treatment exists when the victim is grossly humiliated by cer-
tain act, in presence of other persons, or when the victim is made to do
acts against his/her will or conscience. It is not necessary that a person is
subjected to humiliation only in front of others, it is enough that the per-
son felt humiliated in front of himself/herself. In case Tyerv.United
Kingdom, minor applicant, student, was judicially sentenced to physical
punishment, which consisted of use of force, ie. flogging bare buttocks in
presence of two police officers. The European Court found, that such pun-
ishment was inconsistent to Article 3 of the Convention, which protects one
of the main goals - dignity and physical integrity of human beings, and
that it has the character of degrading treatment.

2.2.1. The most common examples of violations of the prohibition of torture,
inhuman or degrading treatment or punishment in the case-law of the
European Court for Human Rights

It is a wide range of opportunities and circumstances in which the condi-
tions for a violation of a concrete right may be met. Thus, for example,
poor living conditions in prisons are often included in the sphere of viola-
tion of Article 3 of the Convention. In the case of Kalashnikov v. Russia,
the applicant stayed in a cell measuring 17 m2 with 23 other inmates. The
cell had light on and TV on, 24 hours a day and the prisoners were forced
to sleep in shifts in those conditions. Hygienic conditions were causing
serious health problems, which in some cases have resulted in loss of fin-
gernails or toenails. The European Court found a violation of Article 3 of
the Convention.

In most prisons in countries that still have the death penalty, prisoners sen-
tenced to death, are often housed in separate facilities, subjected to spe-
cial rules and restrictions. These facts, as well as a long period of time that
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the convict can wait for the execution of the death penalty (the so-called,
corridor of death), in such cases led to the fact, that the European Court
found a violation of Article 3 of the Convention.

Health status criteria, of persons who are detained or imprisoned, must not
be negligible, considering that, for example, persons with disabilities or
mentally ill person must be provided conditions that will be adapted to
their condition, and any opposite treatment could be subsumed under the
violation of Article 3 of the Convention.

In the case of Selcuk and Asker v.Turkey, where the authorities deliberate-
ly and with the use of force, burned the houses of the applicants in their
presence, not helping them afterwards, European Court did not found it
necessary to determine what kind of justification find could offer the state
for such treatment, and found that such actions constitute inhuman treat-
ment within the meaning of Article 3 of the Convention.

In the field of immigration, asylum and extradition, the State must bear
responsibility in accordance with Article 3 of the Convention, if the person
who should be deported or extradited to a country where there is a rea-
soned probability to be in real danger of treatment that is not in accor-
dance to Article 3 of the Convention. In making those risk assessments, the
European Court primarily starts from the facts that were known or ought
to have known at the time of deportation.

Discriminatory treatment can take the form of degrading treatment to any
form of discrimination (discrimination because of race, religion, gender or
any other reason).

2.3. Prohibition of the slavery and servitude

The first results in the protection of human rights at the international level,
were achieved just with the prohibition of slavery and the slave trade.
Unlike the Middle Ages, when the ownership of human beings was consid-
ered normal, after the great bourgeois revolutions, the understanding was
settled that no one can dispose of human beings, as if they were dead
objects. Beside constitutional definition of the slavery and servitude prohi-
bition and the European Convention, article 4 provides that "No one will
be forced in slavery or servitude. No one shall be required to perform
forced or compulsory labor. For the purposes of this article the term forced
or compulsory labor does not include 1.any work that is normally required
of a person who is in custody, in accordance with the provisions of Article
5 of this Convention or during conditional release 2.any service of a mili-
tary nature or in the case of refusal to serve military duty, in countries
where this is allowed, any other service instead of compulsory military
duty, 3.any service required in case of an emergency or natural disaster
that threatens the life or well-being of communities, 4. any work or serv-
ice which is a part of normal civic obligations."



Although it is difficult to make a distinction between slavery and servitude,
it is an accepted notion that slavery means fully property of one person
over another, while slavery includes minor restrictions of freedom. Article
1 of Protocol No. 4 of the Convention prohibits bonded labor, stipulating
that no person shall be deprived of his liberty merely on the ground of
inability to fulfill a contractual obligation.

Forced labor means physical or mental constraint and compulsory labor
means every work or service which is demanded from someone without his
consent or under threat of penalty.

2.3.1.Jurisprudence of the European Court of Human Rights
a) Slavery and servitude

Appeals embodying a formal written request against violation of Article 4,
paragraph 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms were mainly lodged by the prisoners who opposed
and therefore demanded some legal action against the use of prisoners as
unpaid workers which they were exposed to during their imprisonment.
However, the European Court for of Human Rights has never formally
recognised the violation of the said human rights.

b) Forced labour

The issue of forced labour was first argued in the 'Iverson v. Norway' case
when the employment relations were closely and critically inspected
according to which a dentist could spend up to two years working in a
remote part of the country. The European Court of Human Rights has
come to a conclusion that the concept of forced and compulsory labour
cannot be fully understood merely on the basis of its literal meaning but
must be determined by the fact that the labour or service is carried out
against the will of the respective person, and also by the indication that
the compulsion of its accomplishment is unjust and disapproved, which
means that such labour must entail an instance of the victim's suffering
that can be avoided.

The European Court of Human Rights was on the professional standpoint
that there was no breach of the Article 4, paragraph 2 of the Convention
when considering cases of prisoners who claimed they were exposed to
forced and compulsory labour as they did not receive adequate compensa-
tion for their work performed while they were imprisoned, and furthermore,
since they were not beneficiaries of the social insurance.

c) Particular limitations mentioned in the Convention

The European Convention in its Article 4, paragraph 3 eliminates military
service as an instance of forced or compulsory labour, and any other serv-
ice demanded in line of conscription for military service, as well as work
required in situations of crisis and natural disasters threatening the contin-
uation and well being of the society. The list of exceptions also includes
labour spent to act upon momentous tragic and unexpected events of
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extreme gravity, e.qg. a wildfire. However, before engagement, the authori-
ties must carefully consider the capacity of the person whose capabilities
should be judged in relation to the concrete work that is to be done. The
labor that is a constituent part of common civic duties is also excluded
from the restricted precise meaning of the term forced or compulsory
labour. In the 'Schmidt v. Germany' case, the European Court of Human
Rights took into consideration the obligation for adults to serve in the fire
brigade or to make a financial contribution. The Court held that the obli-
gation to serve in the fire brigade was consistent with the common civic
duties, and furthermore that the financial contribution designated for main-
tenance and improvement of that public service was highly compatible
with that obligation. Therefore, the Court has dismissed the appeal as there
has not been a breach of the Article 4 of the Convention for the Protection
of Human Rights and Fundamental Freedoms.

3. Conclusion

Full consideration and respect of human dignity is undoubtedly a hardly
attainable ideal. However, the existence of such constitutional and conven-
tional norms, consistently applied in our country and thus binding us to
respect this specific human right, represents positive sign that respect of
human rights, and herewith human dignity, will take a progressive route.
Frankly speaking, the full achievement of the principles proclaimed by the
Constitution of Montenegro and the Convention for the Protection of
Human Rights and Fundamental Freedoms is difficult and troublesome,
which is caused by different interpretations of numerous crucial terms con-
tained in these legal acts. What should be the primary concern of our
country is that it becomes fully accepted and equal member of the league
of European nations. We must ever more, become aware of the fact that
we can attain that goal only by acceptance and exercise of the human
rights, based on the sense of human dignity.

Taught by our previous experience which has been marked by the contin-
uous development of the concept of human rights, we can without exag-
geration feel optimistic about the further evolution of human rights in our
country. On one hand, we will constantly perceive ever new situations
threatening man's integrity and dignity, on the other; the need to recog-
nize new and more comprehensive rights will ever hover in the air. On that
way we should be fully aware and careful that those new and different
rights don't suppress the existing and recognized ones, as it has never been
recommendable to establish one right on account of the other, or categor-
ically claim that one right is more or less significant.



PE3IOME

[ToArHOE NIpH3HaHME U yBa)KeHHUEe YeAOBe4eCKOI'0 AOCTOMHCTBA BPSA AU AOC-
TUJKUMBIN MAean. TeM He MeHee CYIeCTBOBaHME TaKMX KOHCTUTYIIMOHHBIX
1 OOBIYHBIX HOPM, IOCAEAOBATEAbHOe IIpuMeHeHNe KOTOPLIX B Hallek
cTpaHe 00g3bIBaeT HAC YBa’kKaThb 3TO OCOOEHHOe IIPAaBO YeAOBeKa, TOBOPUT
O TOM, UTO yBa’KeHHe IIpaB YeAOBeKa, B TOM UMCAe U YeAOBEe4YeCKOI'o AOC-
TOMHCTBA, BCTAAO Ha IIyTh IIporpecca. YecTHO TOBOpS, IIOAHAS Pearu3alnus
NIPUHIUIIOB, IpoBO3raalleHHbIX KoHcTuTynuel YepHoropuu u KoHBeHIU-
el O 3aluTe [IpaB YeAOBeKa M OCHOBHBIX CBOOOA, IBASETCS TPYAHOMU 3aja-
4yel, YTO 0OYCAOBAEHO HaAWUYMEM PA3AUYHBIX TOAKOBAHMU MHOTUX Ba’KHBIX
TEPMUHOB, COAEP KAIIUXCS B 3TUX ITPABOBBIX aKTaX. [lepBoouepepHOM 3a-
Aauel AOAJKHO CTaTh MOAHOIIPABHOE YAEHCTBO Halllei cTpaHbl B Aure Ha-
Ui, MBI AOAKHEL OCO3HATh, YTO MOJKEM AOCTUYDL 3TOM I[eAM TOABKO ITyTeM
NIPHU3HAHUS peaAu3aliuy [IpaB YeAOBeKa, OCHOBAHHBLIX Ha YyBCTBE 4YeAOBe-
YeCKOro AOCTOMHCTBA.

[MTpeABIAYIIMYA OMBIT, KOTOPHIM 0OO3HAYAACS HENpPEepLIBHBIM pPa3BUTHEM
KOHIIEMITUY TIpaB YeAOBEKa, AaeT HaM BO3MOXKHOCTL 0e3 IpeyBeAndYeHUs
OBITH ONTUMHCTUYHO HACTPOEHHBIMU OTHOCHUTEABHO AAABHEUIIIEeN 3BOAIO-
UM TIPaB YeAroBeKa B Hallled crpaHe. C OAHOM CTOPOHBI, MBI IIOCTOSTHHO
OYAEM CTAAKMBATBLCSI C HOBBIMU CUTYAITUSIMU, YIPOSKAIOITUMUA HETTPUKOCHO-
BEHHOCTHU M AOCTOMHCTBY YEAOBEKQ, C APYTOHU - HEOOXOAUMOCTD TPU3HAHUS
HOBBIX U 00Aee BCeOOBEMAIONIUX IpaB OyAeT BUCETh B Bo3ayxe. Takum o6-
pa3oM, HaM HaAO OCTeperarhCsi, YTOOBI 3TH HOBBIE M pa3HbIe IIpaBa He IMO-
MABASIAML YoKe CYITEeCTBYIOIINEe U TMPU3HAHHLIE, TaK KaK HeAb3sT YCTaHaBAU-
BaTh KaKOe-TO MMPaBo 3a CUET APYTOTO UAM KaTeTOPUUECKU YTBEPKAATh, UTO
KaKoe-TO IIPaBO SBASETCS OOnee MAU MeHee Ba>KHBIM.
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