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OPENING SPEECHES 

ALLOCUTIONS D’OUVERTURE

ÃÀ ÃÈÊ ÀÐÓ ÒÞ ÍßÍ 

Ïðåä ñå äà òåëü Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Àð ìå íèÿ

Ìíî ãî ó âà æà å ìûå ó÷àñò íè êè Ìåæ äó íà ðîä íîé êîí ôå ðåí öèè!

Óâà æà å ìûå ãîñ òè!

Äà ìû è ãîñ ïî äà!

Ïðåæ äå âñå ãî õî ÷ó âû ðà çèòü ãëó áî êóþ ïðèç íà òåëü íîñòü âñåì ïðè ñó ò -
ñòâó þ ùèì, â ïåð âóþ î÷å ðåäü íà øèì ãîñ òÿì, çà ïðè íÿ òèå ïðèã ëà øå íèÿ
ó÷àñò âî âàòü â ýòîé âàæ íîé Ìåæ äó íà ðîä íîé êîí ôå ðåí öèè è ïðè áû òèå
â Àð ìå íèþ. Ìû âñåã äà î÷åíü ðà äû âè äåòü ðÿ äîì ñ íà ìè Ïðåä ñå äà òå ëÿ
Âå íå öè à íñ êîé êî ìèñ ñèè Ñî âå òà Åâ ðî ïû è ìî å ãî õî ðî øå ãî äðó ãà ãîñ -
ïî äè íà Äæàí íè Áó êèê êèî, à òàê æå âíîâü è âíîâü áûòü ñâè äå òå ëÿ ìè
èñê ëþ ÷è òåëü íîé ðî ëè è íåñ êîí ÷à å ìûõ óñè ëèé Âå íå öè à íñ êîé êî ìèñ -
ñèè â äå ëå ðàç âè òèÿ êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ íà ìåæ äó íà ðîä íîì
óðîâ íå.

Êîíñ òè òó öè îí íûé Ñóä Ðåñ ïóá ëè êè Àð ìå íèÿ ïîñ òî ÿí íî è àê òèâ íî ñîò -
ðóä íè ÷à åò òàê æå ñ Åâ ðî ïåéñ êèì ñó äîì ïî ïðà âàì ÷å ëî âå êà, è ñâè äå -
òåëü ñòâîì òî ìó ÿâ ëÿ åò ñÿ ïðè ñó ò ñòâèå â íà øèõ ðÿ äàõ ñóäüè Çäðàâ êè
Êà ëàéä æè å âîé.

Õî ÷ó âû ðà çèòü áëà ãî äàð íîñòü çà ó÷àñ òèå â XIX Ìåæ äó íà ðîä íîé êîí -
ôå ðåí öèè ìî èì êîë ëå ãàì è õî ðî øèì äðóçü ÿì Ïðåä ñå äà òå ëþ Êîíñ òè -
òó öè îí íî ãî Òðè áó íà ëà Ïîëü øè Àí äæåþ Æåï ëèíñ êî ìó, Ïðåä ñå äà òå ëþ
Êîíñ òè òó öè îí íî ãî Ñó äà Ëàò âèè Àë äè ñó Ëà âèí øó, Ïðåä ñå äà òå ëþ Êîíñ -
òè òó öè îí íî ãî Ñó äà Ìîë äî âû Àëåê ñà íä ðó Òå íà ñå, çà ìåñ òè òå ëþ Ïðåä ñå -
äà òå ëÿ Êîíñ òè òó öè îí íî ãî Ñó äà Ïîð òó ãà ëèè ãîñ ïî æå Ìà ðèå Ëó ñèå
Àìà ðàë. 

Íàì î÷åíü ïðè ÿò íî, ÷òî â äàí íîé Êîí ôå ðåí öèè ó÷àñò âó þò òàê æå äå -
ëå ãà öèè èç Áåëü ãèè, Øâå öèè, Èç ðà è ëÿ, Ëèò âû, Ðîñ ñèéñ êîé Ôå äå ðà öèè,
Þæ íîé Êî ðåè, Òóð öèè, Áîë ãà ðèè, Áå ëà ðó ñè, Ðó ìû íèè, Ñåð áèè, Ìîë -
äî âû, Áîñ íèè è Ãåð öå ãî âè íû, Òàä æè êèñ òà íà, Êà çà õñ òà íà, ×åð íî ãî ðèè.

Âû ðà æàþ áëà ãî äàð íîñòü çà ó÷àñ òèå â Êîí ôå ðåí öèè âñåì íà øèì êîë -
ëå ãàì èç Ðåñ ïóá ëè êè Àð ìå íèÿ è óâå ðåí, ÷òî àê òó àëü íîñòü îá ñóæ äà å -
ìîé ïðîá ëå ìû ïðåäñ òàâ ëÿ åò äëÿ âñåõ íàñ áîëü øîé èí òå ðåñ.
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6 Â ïîñ ëåä íèå ãî äû íà ðÿ äó ñ Âå íå öè à íñ êîé êî ìèñ ñè åé îã ðîì íóþ ïî -
ìîùü è ñî äåé ñòâèå íàì îêà çû âà åò òàê æå ïðà âî âàÿ ïðîã ðàì ìà îð ãà íè -
çà öèè GIZ, áåç ïîä äå ðæ êè êî òî ðîé íå âîç ìîæ íà îð ãà íè çà öèÿ ïî äîá íûõ
âñå îáú åì ëþ ùèõ è îò âå ò ñòâåí íûõ êîí ôå ðåí öèé.

Óâà æà å ìûå êîë ëå ãè!

Òå ìà íû íåø íåé Êîí ôå ðåí öèè "Êîíñ òè òó öè îí íûé ñòà òóñ äîñ òî è í ñòâà
÷å ëî âå êà" áû ëà âûá ðà íà â ðå çóëü òà òå íà øèõ äëè òåëü íûõ îá ñóæ äå íèé
ñ Âå íå öè à íñ êîé êî ìèñ ñè åé ñ ó÷å òîì ðÿ äà îáñ òî ÿ òåëüñòâ.

Âî-ïåð âûõ, ìåæ äó íà ðîä íîå ïðà âî ÷åò êî ñôîð ìó ëè ðî âà ëî, ÷òî "… âñå
ëþ äè ðîæ äà þò ñÿ ñâî áîä íû ìè è ðàâ íû ìè â ñâî åì äîñ òî è í ñòâå è ïðà -
âàõ" (Âñå îá ùàÿ äåê ëà ðà öèÿ ïðàâ ÷å ëî âå êà, ñòàòüÿ 1). Ñó ùå ñò âåí íî íå
òîëü êî òî, ÷òî äîñ òî è í ñòâî ÿâ ëÿ åò ñÿ íà è âûñ øåé õà ðàê òå ðèñ òè êîé ñî -
öè àëü íî-êóëü òóð íîé ñóù íîñ òè ÷å ëî âå êà, íî è òî, ÷òî áåç ïðèç íà íèÿ,
ãà ðàí òè ðî âà íèÿ, îáåñ ïå ÷å íèÿ è çà ùè òû ðàâ íî öåí íûõ ïðàâ è ÿâ ëÿ þ -
ùèõ ñÿ ãà ðàí òîì èõ ðå à ëè çà öèè ñâî áîä íå îòú åì ëå ìûå è îáú åê òèâ íûå
êà ÷å ñò âà äîñ òî è í ñòâà ÷å ëî âå êà íå ìî ãóò ïðî ÿ âèòü ñÿ.

Âî-âòî ðûõ, âîï ðîñ ñî îò íî øå íèÿ äîñ òî è í ñòâà è ïðàâ ÷å ëî âå êà, íà ðÿ äó
ñ òåì ÷òî îí ÿâ ëÿ åò ñÿ ñòåðæ íå âûì â êîíñ òè òó öè îí íûõ ðå øå íè ÿõ ðàç -
íûõ ñòðàí, äà åò ïî âîä äëÿ åãî ðàç íî îá ðàç íî ãî âîñï ðè ÿ òèÿ è ôîð ìè ðî -
âà íèÿ ñî îò âå ò ñòâó þ ùåé åìó ïðà âî âîé ïðàê òè êè. Íóæ äà þò ñÿ â óòî÷ íå -
íèè íå òîëü êî ïî íÿ òèÿ "äîñ òî è í ñòâî ÷å ëî âå êà", "äîñ òî è í ñòâî ëè÷ íîñ -
òè", "äîñ òî è í ñòâî íà ðî äà", "äîñ òî è í ñòâî îá ùå ñò âà", íî è äðó ãèå ðàâ -
íîç íà÷ íûå ïî íÿ òèÿ. Ïî-ðàç íî ìó òðàê òó þò ñÿ òàê æå îáú åì è îõ âàò ÷å -
ëî âå ÷åñ êî ãî äîñ òî è í ñòâà, âîï ðî ñû åãî âîñï ðè ÿ òèÿ êàê èñ òî÷ íè êà ïðàâ,
åãî îöåí êè è ñòå ïå íè ðå à ëè çà öèè.

Â-òðåòü èõ, â ýòîì âîï ðî ñå ðàç ëè÷ íû òàê æå äîêò ðè íàëü íûå ïîä õî äû è
ñôîð ìè ðî âàâ øà ÿ ñÿ ïðà âî âàÿ ïðàê òè êà êîíñ òè òó öè îí íûõ ñó äîâ.

Â-÷åò âåð òûõ, â òå î ðå òè ÷åñ êîé ëè òå ðà òó ðå òàê æå èìå þò ñÿ ðàç ëè÷ íûå
òîë êî âà íèÿ êîíñ òè òó öè îí íî ãî ñòà òó ñà äîñ òî è í ñòâà ëè÷ íîñ òè.

Â-ïÿ òûõ, â ýòîì âîï ðî ñå äàëü íåé øèå ïðî ÿñ íå íèÿ èìå þò ñó ùå ñò âåí íîå
çíà ÷å íèå â ãà ðàí òè ðî âà íèè ïîñ ëå äî âà òåëü íîñ òè ðå à ëè çà öèè ïðèí öè ïà
âåð õî âå í ñòâà ïðà âà, à òàê æå îï ðå äå ëå íèè åäè íûõ åâ ðî ïåéñ êèõ ñòàí -
äàð òîâ â ýòîì íàï ðàâ ëå íèè.

Âñå ýòî äå ëà åò î÷åíü àê òó àëü íîé ðàñ ñìàò ðè âà å ìóþ òå ìà òè êó è âîç -
ìîæ íûå âû âî äû, êî òî ðûå, ñ òî÷ êè çðå íèÿ ïðàê òè êè êîíñ òè òó öè îí íî -
ãî ïðà âî ñó äèÿ åâ ðî ïåéñ êèõ ñòðàí, áó äóò  ñïî ñî á ñòâî âàòü êîíê ðå òè çà -
öèè åäè íûõ ñòàí äàð òîâ â îò íî øå íèè êîíñ òè òó öè îí íî ãî äîñ òî è í ñòâà
÷å ëî âå êà.

Ñðàâ íè òåëü íûé àíà ëèç êîíñ òè òó öèé ðàç ëè÷ íûõ ñòðàí ñâè äå òåëü ñòâó åò,
÷òî íà êîíñ òè òó öè îí íî-ïðà âî âîì óðîâ íå òåð ìèí "äîñ òî è í ñòâî", ñ îä -
íîé ñòî ðî íû, ïðåäñ òàâ ëåí êàê êîíñ òè òó öè îí íûé  ïðèí öèï, èñ òî÷ íèê
ïðàâ è ñâî áîä, îñ íî âà âñåõ ïðàâ, ñ äðó ãîé ñòî ðî íû, ìî æåò ðàñ ñìàò ðè -
âàòü ñÿ âïëîòü êàê ïðà âî ÷å ëî âå êà. Åñ òå ñò âåí íî, èç ïî äîá íûõ ïîä õî äîâ
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12 I would like to inform that all the presentations will be included in the
Almanac published by the RA Constitutional Law Centre which will be sent
to more than one hundred countries, will be posted at the official website
of the Court and will be accessible for unlimited number of people who are
interested in these issues.

We have also tried to organize the presentations in such a manner that
enough time and opportunity was provided for fruitful discussions.

I wish constructive atmosphere and productive work to our conference.
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GIANNI BUQUICCHIO

President of the Venice Commission of the Council of Europe 

Mr President of the Republic of Armenia,

Mr President of the Constitutional Court,

Honourable Presidents and Judges of Constitutional Courts,

Excellencies,

Ladies and gentlemen,

It is a great pleasure for me to be here with you today for theXIXth
Yerevan International Conference. 

The Yerevan International Conference is a rendez-vous not to be missed,
and the quite challenging topic you have chosen this year "The
Constitutional Status of Human Dignity" can only lead to exciting discus-
sions!

The Venice Commission has a long-standing tradition of cooperation and
dialogue with Armenia, in particular as co-organiser of the Yerevan
Conferences with the Constitutional Court of Armenia, and also forthe
preparation of opinions requested by Armenia. 

Very recently, at its last plenary session which took place in Rome on 10-
11 October, the Venice Commission adopted its opinion on the draft con-
cept paper on the Constitutional Reforms of the Republic of Armenia.

As set out in the opinion, this concept can serve as sound basis for a con-
stitutional reform in Armenia, which intends to bring the country closer to
the full realisation of the values of the Council of Europe. 

Some elements of the concept paper are relevant not only for Armenia but
also for other new democracies, for instance:  The Venice Commission wel-
comed that the reform aims to ensure compliance with the European
Charter of Local Self-Government. 

According to the concept, basic principles of the electoral system would
be set out in the Constitution itself.

As concerns the stability of Government, the concept paper envisages the
introduction of the system of a constructive vote of no-confidence.  

Like in Germany, a vote of no-confidence would thus be successful only if
at the same time a new Government receives the confidence, which the
incumbent Government no longer enjoys. 

Another positive element is the reservation of the post of deputy speaker
of the National Assembly or of chairs of certain standing committees for
the opposition.

Most importantly, the draft concept also envisages strengthening the posi-
tion of our host, the Constitutional Court of Armenia.
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14 I was pleased to learn that the draft concept paper had been submitted to
the President of the Republic soon after the opinion was adopted.

I wish to thank the Armenian authorities for the confidence they put in the
Venice Commission and reiterate that the Venice Commission will be
pleased to continue its cooperation with them for this important reform.

Ladies and Gentlemen,

Today we will address a challenging issue: "the constitutional status of
human dignity".

Human dignity is a broad and - at least apparently - vague concept: itis
difficult to clearly define, and specifying its content is not an easy task
either.

We all know that the Universal Declaration of Human Rights refers to it:
its preamble states "Recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is the founda-
tion of freedom, justice and peace in the world" and its Article 1, "All
human beings are born free and equal in dignity and rights".

But not all Human Rights treaties or domestic Constitutions refer to it.
However, and fortunately I should say, even when the text of reference of
Constitutional Courts and equivalent bodies does not explicitly mention
human dignity, courts use the concept when adjudicating cases.

The European Court of Human Rights, for instance, stated in several judg-
ments that "the very essence of the Convention is respect for human digni-
ty" and it drew the following consequence "the object and purpose of the
Convention as an instrument for the protection of individual human beings
require that its provisions be interpreted and applied so as to make its safe-
guards practical and effective"1.

Human Dignity can be a tremendous leverage for Constitutional Courts
and equivalent bodies when they want to contribute to the development of
human rights, democracy and the rule of law.

The Constitutional Court of Hungary that was deprived of part of its com-
petence by amendments to the Constitutionwas able to continue to adju-
dicate important cases on the basis of Human Dignity. 

Mr President,

Human Dignity, anchored in positive law, can thus bring together the con-
cept of natural law and legal positivism.

Human Dignity can be considered as the source of all rights: civil rights,
political, economic, social and cultural rights and its respect is the ultimate
aim of the works of Constitutional courts and equivalent bodies when deal-
ing with the rights of human being.

Ladies and Gentlemen,
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1 See for example Pretty v. the United Kingdom, no. 2346/02, § 65, ECHR 2002 III; Svinarenko and
Slyadnev v. Russia Court (Grand Chamber) | 17/07/2014 § 138



I am grateful to the Constitutional Court of Armenia for organising this
Conference and for being ready to publish the proceedings of this
Conference in the 'Almanac'. 

The Venice Commission can build on a strong basis when it deals with
human dignity. Already in 1998, the Commission focused on human digni-
ty at its UniDem Seminar in Montpellier.

Today's Conference will give us the opportunity to update our respective
knowledge on the development of this important concept.

I wish you all fruitful and rewarding discussions.

Thank you, Mr President.

ÄÆÀÍ ÍÈ ÁÓ ÊÈÊ ÊÈÎ

Ïðåä ñå äà òåëü Âå íå öè à íñ êîé êî ìèñ ñèè Ñî âå òà Åâ ðî ïû

Ã-í Ïðå çè äåíò Ðåñ ïóá ëè êè Àð ìå íèÿ!

Ã-í Ïðåä ñå äà òåëü Êîíñ òè òó öè îí íî ãî Ñó äà!

Óâà æà å ìûå Ïðåä ñå äà òå ëè è ñóäüè êîíñ òè òó öè îí íûõ ñó äîâ!

Äà ìû è ãîñ ïî äà!

Äëÿ ìå íÿ áîëü øîå óäî âîëü ñòâèå íà õî äèòü ñÿ ñå ãîä íÿ çäåñü ñ Âà ìè íà
XIX Åðå âà íñ êîé ìåæ äó íà ðîä íîé êîí ôå ðåí öèè.

Åðå âà íñ êàÿ ìåæ äó íà ðîä íàÿ êîí ôå ðåí öèÿ - ýòî rendez-vous, êî òî ðîå
íåëü çÿ ïðî ïóñ òèòü, à âûá ðàí íàÿ â ýòîì ãî äó òå ìà - "Êîíñ òè òó öè îí íûé
ñòà òóñ äîñ òî è í ñòâà ÷å ëî âå êà" - ìî æåò ïðè âåñ òè ê çàõ âà òû âà þ ùåé äèñ -
êóñ ñèè!

Âå íå öè à íñ êàÿ êî ìèñ ñèÿ èìå åò äàâ íþþ òðà äè öèþ ñîò ðóä íè ÷å ñò âà è
äè à ëî ãà ñ Àð ìå íè åé, â ÷àñò íîñ òè, â êà ÷å ñò âå ñî îð ãà íè çà òî ðà Åðå âà í-
ñ êèõ êîí ôå ðåí öèé âìåñ òå ñ Êîíñ òè òó öè îí íûì Ñó äîì Àð ìå íèè, à òàê -
æå ïîä ãî òîâ êè çàê ëþ ÷å íèé ïî çàï ðî ñó Àð ìå íèè.

Ñîâ ñåì íå äàâ íî, íà ñâî åì ïîñ ëåä íåì ïëå íàð íîì çà ñå äà íèè, êî òî ðîå
ñîñ òî ÿ ëîñü 10-11 îê òÿá ðÿ â Ðè ìå, Âå íå öè à íñ êàÿ êî ìèñ ñèÿ ïðè íÿ ëà
Çàê ëþ ÷å íèå îò íî ñè òåëü íî ïðî åê òà Êîí öåï öèè êîíñ òè òó öè îí íûõ ðå -
ôîðì Ðåñ ïóá ëè êè Àð ìå íèÿ. 

Êàê óêà çà íî â Çàê ëþ ÷å íèè, ýòà Êîí öåï öèÿ ìî æåò ñëó æèòü íà äåæ íîé
îñ íî âîé äëÿ êîíñ òè òó öè îí íîé ðå ôîð ìû â Àð ìå íèè è íà ìå ðå íà ïðè-
á ëè çèòü ñòðà íó ê ïîë íî öåí íîé ðå à ëè çà öèè îñ íî âî ïî ëà ãà þ ùèõ öåí íîñ -
òåé Ñî âå òà Åâ ðî ïû.

Íå êî òî ðûå ýëå ìåí òû Êîí öåï öèè çíà ÷è ìû íå òîëü êî äëÿ Àð ìå íèè, íî
è äëÿ äðó ãèõ íî âûõ äå ìîê ðà òèé, íàï ðè ìåð, Âå íå öè à íñ êàÿ êî ìèñ ñèÿ
ïðè âå ò ñòâó åò, ÷òî ðå ôîð ìà íàï ðàâ ëå íà íà îáåñ ïå ÷å íèå ñîá ëþ äå íèÿ
Åâ ðî ïåéñ êîé õàð òèè ìåñò íî ãî ñà ìî óï ðàâ ëå íèÿ. 15
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16 Ñîã ëàñ íî Êîí öåï öèè, îñ íîâ íûå ïðèí öè ïû èç áè ðà òåëü íîé ñèñ òå ìû
äîëæ íû áûòü çàê ðåï ëå íû â ñà ìîé Êîíñ òè òó öèè.

×òî êà ñà åò ñÿ ñòà áèëü íîñ òè Ïðà âè òåëü ñòâà, òî Êîí öåï öèÿ ïðå äóñ ìàò ðè -
âà åò ââå äå íèå ìå õà íèç ìà êîíñòðóê òèâ íî ãî âî òó ìà íå äî âå ðèÿ.

Êàê è â Ãåð ìà íèè, âî òóì íå äî âå ðèÿ, òà êèì îá ðà çîì, ìî æåò áûòü óñ -
ïåø íûì, òîëü êî åñ ëè îä íîâ ðå ìåí íî íî âîå ïðà âè òåëü ñòâî ïî ëó ÷à åò äî -
âå ðèå, êî òî ðûì íû íåø íåå ïðà âè òåëü ñòâî óæå íå ïîëü çó åò ñÿ.

Åùå îä íèì ïî ëî æè òåëü íûì ýëå ìåí òîì ÿâ ëÿ åò ñÿ ñîõ ðà íå íèå/áðî íè ðî -
âà íèå äëÿ îï ïî çè öèè ïîñ òà âè öå-ñïè êå ðà Íà öè î íàëü íî ãî Ñîá ðà íèÿ
èëè ïðåä ñå äà òå ëåé íå êî òî ðûõ ïîñ òî ÿí íûõ êî ìè òå òîâ.

Ñà ìîå ãëàâ íîå, ïðî åêò Êîí öåï öèè ïðå äóñ ìàò ðè âà åò òàê æå óê ðåï ëå íèå
ïî çè öèé ïðè íè ìà þ ùåé íàñ ñòî ðî íû - Êîíñ òè òó öè îí íî ãî Ñó äà Àð ìå íèè.

Ìíå áû ëî ïðè ÿò íî óç íàòü, ÷òî âñêî ðå ïîñ ëå ïðè íÿ òèÿ Çàê ëþ ÷å íèÿ
ïðî åêò Êîí öåï öèè áûë ïðåäñ òàâ ëåí Ïðå çè äåí òó Ðåñ ïóá ëè êè.

ß õî òåë áû ïîá ëà ãî äà ðèòü âëàñ òè Àð ìå íèè çà äî âå ðèå ê Âå íå öè à íñ êîé
êî ìèñ ñèè è ïîäò âåð äèòü, ÷òî Âå íå öè à íñ êàÿ êî ìèñ ñèÿ áó äåò ðà äà ïðî -
äîë æèòü ñîò ðóä íè ÷å ñò âî â äå ëå îñó ùå ñ òâëå íèÿ ýòîé âàæ íîé ðå ôîð ìû.

Äà ìû è ãîñ ïî äà!

Ñå ãîä íÿ ìû îá ðà òèì ñÿ ê ñëîæ íîé ïðîá ëå ìå - êîíñ òè òó öè îí íî ìó ñòà -
òó ñó äîñ òî è í ñòâà ÷å ëî âå êà.

Äîñ òî è í ñòâî ÷å ëî âå êà øè ðî êîå è, íå ñîì íåí íî, íå îï ðå äå ëåí íîå ïî íÿ -
òèå; ñëîæ íî äàòü åãî ÷åò êîå îï ðå äå ëå íèå, à óñ òà íîâ ëå íèå åãî ñî äåð æà -
íèÿ òàê æå íå ÿâ ëÿ åò ñÿ ëåã êîé çà äà ÷åé.

Ìû âñå çíà åì, ÷òî â ïðå àì áó ëå Âñå îá ùåé äåê ëà ðà öèè ïðàâ ÷å ëî âå êà ãî -
âî ðèò ñÿ: "Ïðèç íà íèå äîñ òî è í ñòâà, ïðè ñó ùå ãî âñåì ÷ëå íàì ÷å ëî âå ÷åñ -
êîé ñåìüè, è ðàâ íûõ è íå îòú åì ëå ìûõ ïðàâ èõ ÿâ ëÿ åò ñÿ îñ íî âîé ñâî áî -
äû, ñïðà âåä ëè âîñ òè è âñå îá ùå ãî ìè ðà", à åå ñòàòüÿ 1 ãëà ñèò: "Âñå ëþ äè
ðîæ äà þò ñÿ ñâî áîä íû ìè è ðàâ íû ìè â ñâî åì äîñ òî è í ñòâå è ïðà âàõ".

Îä íà êî íå âî âñåõ äî ãî âî ðàõ â îá ëàñ òè ïðàâ ÷å ëî âå êà èëè íà öè î íàëü -
íûõ êîíñ òè òó öè ÿõ óïî ìè íà åò ñÿ î äîñ òî è í ñòâå. Òåì íå ìå íåå, ê
ñ÷àñòüþ, äîë æåí çà ìå òèòü, ÷òî äà æå òîã äà, êîã äà òåêñ òû ðå êî ìåí äà öèé
êîíñ òè òó öè îí íûõ ñó äîâ è ýê âè âà ëå íò íûõ îð ãà íîâ îä íîç íà÷ íî íå óêà -
çû âà þò íà ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî, ïðè ðàñ ñìîò ðå íèè äåë ñó äû èñ -
ïîëü çó þò ýòî ïî íÿ òèå.

Åâ ðî ïåéñ êèé ñóä ïî ïðà âàì ÷å ëî âå êà, íàï ðè ìåð, â ðÿ äå ðå øå íèé óñ òà -
íàâ ëè âà åò: "Ñà ìà ñóòü Êîí âåí öèè çàê ëþ ÷à åò ñÿ â óâà æå íèè ÷å ëî âå ÷åñ -
êî ãî äîñ òî è í ñòâà" - è äå ëà åò ñëå äó þ ùèé âû âîä: "Îáú åêò è öåëü Êîí -
âåí öèè êàê èíñòðó ìåí òà çà ùè òû ïðàâ ëèö òðå áó þò, ÷òî áû åå ïî ëî -
æå íèÿ òîë êî âà ëèñü è ïðè ìå íÿ ëèñü òà êèì îá ðà çîì, ÷òî áû ñäå ëàòü åå
ãà ðàí òèè ïðàê òè ÷åñ êè ìè è ýô ôåê òèâ íû ìè"1.
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Äîñ òî è í ñòâî ÷å ëî âå êà ìî æåò áûòü ìîù íûì ðû ÷à ãîì äëÿ êîíñ òè òó öè -
îí íûõ ñó äîâ è ýê âè âà ëå íò íûõ îð ãà íîâ, åñ ëè îíè õî òÿò âíåñ òè ñâîé
âêëàä â ðàç âè òèå ïðàâ ÷å ëî âå êà, äå ìîê ðà òèè è âåð õî âå í ñòâà ïðà âà.

Êîíñ òè òó öè îí íûé Ñóä Âåíã ðèè, êî òî ðûé ÷àñ òè÷ íî áûë ëè øåí ñâî å ãî
ïîë íî ìî ÷èÿ ïîï ðàâ êà ìè ê Êîíñ òè òó öèè, áûë â ñîñ òî ÿ íèè ïðî äîë æàòü
ðàç ðå øàòü âàæ íûå äå ëà íà îñ íî âà íèè ïðèí öè ïà óâà æå íèÿ ÷å ëî âå ÷åñ -
êî ãî äîñ òî è í ñòâà.

Ãîñ ïî äèí Ïðåä ñå äà òåëü!

Äîñ òî è í ñòâî ÷å ëî âå êà, çàê ðåï ëåí íîå â ïî çè òèâ íîì ïðà âå, òà êèì îá ðà -
çîì, ìî æåò îáú å äè íèòü òå î ðèþ åñ òå ñò âåí íî ãî ïðà âà è þðè äè ÷åñ êèé
ïî çè òè âèçì.

×å ëî âå ÷åñ êîå äîñ òî è í ñòâî ìî æåò ðàñ ñìàò ðè âàòü ñÿ â êà ÷å ñò âå èñ òî÷ íè -
êà âñåõ ïðàâ: ãðàæ äà íñ êèõ, ïî ëè òè ÷åñ êèõ, ýêî íî ìè ÷åñ êèõ, ñî öè àëü íûõ
è êóëü òóð íûõ, è åãî óâà æå íèå ÿâ ëÿ åò ñÿ êî íå÷ íîé öåëüþ äå ÿ òåëü íîñ òè
êîíñ òè òó öè îí íûõ ñó äîâ è ýê âè âà ëå íò íûõ îð ãà íîâ, êîã äà ðå÷ü èäåò î
ïðà âàõ ÷å ëî âå êà.

Äà ìû è ãîñ ïî äà!

Ïîç âîëü òå ïîá ëà ãî äà ðèòü Êîíñ òè òó öè îí íûé Ñóä Àð ìå íèè çà îð ãà íè -
çà öèþ ýòîé Êîí ôå ðåí öèè è çà ãî òîâ íîñòü îïóá ëè êî âàòü ìà òå ðè à ëû
Êîí ôå ðåí öèè â "Àëü ìà íà õå".

Âå íå öè à íñ êàÿ êî ìèñ ñèÿ èìååò ïðî÷ íóþ îñ íî âó, êîã äà ðå÷ü èäåò î ÷å -
ëî âå ÷åñ êîì äîñ òî è í ñòâå. Åùå â 1998 ãî äó, íà ñâî åì ñå ìè íà ðå UniDem
â Ìîí ïåëüå, Êî ìèñ ñèÿ îáðàòèëà âíè ìà íèå íà âîïðîñ îá óâà æå íèè ÷å -
ëî âå ÷åñ êî ãî äîñ òî è í ñòâà.

Ñå ãîä íÿø íÿÿ Êîí ôå ðåí öèÿ ïðå äîñ òà âèò íàì âîç ìîæ íîñòü îá íî âèòü
íà øè ñî îò âå ò ñòâó þ ùèå çíà íèÿ äëÿ ðàç âè òèÿ ýòî ãî âàæ íî ãî ïî íÿ òèÿ.

Æå ëàþ âñåì ïëî äîò âîð íî ãî è ïî ëåç íî ãî îá ñóæ äå íèÿ.

Ñïà ñè áî Âàì, ãîñïîäèí Ïðåä ñå äà òåëü!
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18 ÏÐÈÂÅÒÑÒÂÅÍÍÛÅ ÑËÎÂÀ

GREETING SPEECHES

DISCOURS DE VOEUX

ÑÅÐÆ ÑÀÐÃ ÑßÍ

Ïðå çè äåíò Ðåñ ïóá ëè êè Àð ìå íèÿ

Ìíî ãî ó âà æà å ìûå ó÷àñò íè êè Êîí ôå ðåí öèè! 

Î÷åíü ðàä, ÷òî Àð ìå íèþ âíîâü ïî ñå òè ëè èç âå ñò íûå êîíñ òè òó öè î íà -
ëèñ òû èç áî ëåå ÷åì äâàä öà òè ñòðàí äëÿ ðàñ ñìîò ðå íèÿ âîï ðî ñà èñê ëþ -
÷è òåëü íîé âàæ íîñ òè - âîï ðî ñà î êîíñ òè òó öè îí íîì ñòà òó ñå äîñ òî è í ñòâà
÷å ëî âå êà.

ß ðàä òàê æå, ÷òî åðå âà íñ êèå êîí ôå ðåí öèè, ïîñ âÿ ùåí íûå âîï ðî ñàì
êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ, ïî ìè ìî òî ãî, ÷òî ñòà ëè äîá ðîé òðà äè -
öè åé, ïðè îá ðå ëè ìåæ äó íà ðîä íóþ çíà ÷è ìîñòü.

Îñî áî õî òå ëîñü áû îáîç íà ÷èòü òå ìó íàñ òî ÿ ùåé Êîí ôå ðåí öèè è íå ïîñ -
ðå ä ñòâåí íóþ ñâÿçü îá ñóæ äà å ìî ãî âîï ðî ñà ñ ãà ðàí òè ðî âà íè åì êîíñ òè -
òó öè îí íî ãî ïðèí öè ïà âåð õî âå í ñòâà ïðà âà.

Äâàä öà òè ëåò íÿÿ íî âåé øàÿ èñ òî ðèÿ êîíñ òè òó öè îí íûõ ðàç âè òèé Ðåñ -
ïóá ëè êè Àð ìå íèÿ òàê æå ñâè äå òåëü ñòâó åò, ÷òî â ñòà íîâ ëå íèè ïðà âî âî -
ãî, äå ìîê ðà òè ÷åñ êî ãî ãî ñó äà ð ñòâà ãà ðàí òè ðî âà íèå âåð õî âå í ñòâà ïðà âà
íå èìå åò àëü òåð íà òè âû. Ïîñ ëåä íåå æå íå ìî æåò áûòü ïðîñ òî äîá ðûì
æå ëà íè åì. Îíî òðå áó åò ðàâ íî öåí íûõ êîíñ òè òó öè îí íûõ ðå øå íèé, ãàð -
ìî íè÷ íîé è äåéñòâåí íîé ïðà âî âîé ñèñ òå ìû, ýô ôåê òèâ íî äåéñòâó þ -
ùèõ ìå õà íèç ìîâ, íå îá õî äè ìîé ñôå ðû ïðà âî âî ãî ìûø ëå íèÿ è ïðà âî -
âîé êóëü òó ðû.

Âñå ýòî ñðà çó è çà îäèí äåíü íå äà åò ñÿ. Íà óñ ïåõ ìîæ íî íà äå ÿòü ñÿ, êîã -
äà ãà ðàí òè ðî âà íèå âåð õî âå í ñòâà ïðà âà ÿâ ëÿ åò ñÿ âàæ íåé øèì âîï ðî ñîì
â ïî âå ñò êå ãî ñó äà ð ñòâåí íîé ïî ëè òè êè, äâè æó ùåé ñè ëîé ïî ëè òè ÷åñ êî ãî
ìûø ëå íèÿ, êîã äà äîñ òî è í ñòâî ÷å ëî âå êà ÿâ ëÿ åò ñÿ åãî íà äåæ íûì è íå -
ðàç ðûâ íûì ñïóò íè êîì â êàæ äîä íåâ íûõ ñî öè àëü íûõ ïðî ÿâ ëå íè ÿõ.    

Äëÿ íàñ îá ñóæ äà å ìûé âîï ðîñ ïðè îá ðå òà åò íà è áîëü øóþ çíà ÷è ìîñòü ñ
ó÷å òîì òî ãî, ÷òî Ðåñ ïóá ëè êà Àð ìå íèÿ ïðåäï ðè íÿ ëà âàæ íûå êîíñ òè òó -
öè îí íûå ðå ôîð ìû. Âñå ãî íåñ êîëü êî äíåé íà çàä ñïå öè àëèçèðîâàí íàÿ
êî ìèñ ñèÿ ïðåäñ òà âè ëà Êîí öåï öèþ êîíñ òè òó öè îí íûõ ðå ôîðì. Îíà ñòà -
ëà ïðåä ìå òîì îá ñóæ äå íèÿ è áû ëà îäîá ðå íà íà ïëå íàð íîì çà ñå äà íèè
Âå íå öè à íñ êîé êî ìèñ ñèè Ñî âå òà Åâ ðî ïû, â áëè æàé øåå âðå ìÿ ïå ðåé äåò
â ýòàï ïî ëè òè ÷åñ êèõ îá ñóæ äå íèé.
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Äëÿ îá ùå ñò âåí íîé ñèñ òå ìû, çà ïîñ ëåä íèå 20-25 ëåò ïå ðå íåñ øåé èñ ïû -
òà íèÿ è ïå ðå æèâ øåé ðà äè êàëü íûå èç ìå íå íèÿ, ñëîæ íî óò âå ðæ äàòü, ÷òî
äå ìîê ðà òèÿ ñòî èò íà ïðî÷ íîé è æå ëà å ìîé îñ íî âå, ÷òî ïðà âà ÷å ëî âå êà
íà äåæ íî çà ùè ùå íû è ãà ðàí òè ðî âà íû, ñó ùå ñò âó åò ýô ôåê òèâ íàÿ è ñî -
îò âå ò ñòâó þ ùàÿ ñòàí äàð òàì ïðà âî âî ãî ãî ñó äà ð ñòâà ñèñ òå ìà ïðà âî ñó äèÿ.
Ýòî ãî ìîæ íî äîñ òè÷ü ïó òåì ãà ðàí òè ðî âà íèÿ ðàâ íî öåí íûõ êîíñ òè òó öè -
îí íûõ ðàç âè òèé, íà îñ íî âå îïû òà ìåæ äó íà ðîä íîé îá ùå ñò âåí íîñ òè è
îñî áåí íî ñòðàí íî âîé äå ìîê ðà òèè. ß èìåë ñëó ÷àé îò ìå òèòü: "È ëþ äè,
è ïî ëè òè ÷åñ êèå ñè ëû, è ñè þ ìè íóò íûå èí òå ðå ñû ïðî õî äÿ ùèå, à Êîíñ -
òè òó öèÿ îñ òà íåò ñÿ íà ïî êî ëå íèÿ". Êîíñ òè òó öèÿ, èìå þ ùàÿ óñ òîé ÷è âóþ
è íå ïî êî ëå áè ìóþ àê ñè î ëî ãè ÷åñ êóþ îñ íî âó è òà êóþ îá ùå ñò âåí íóþ
ñðå äó, ÷òî áû ýòè öåí íîñ òè ñòà ëè æè âó ùåé ðå àëü íîñòüþ äëÿ ñòðà íû è
íà ðî äà. 

Íå ñîì íåí íî, äëÿ òà êîé Êîíñ òè òó öèè êðà å ó ãîëü íîå çíà ÷å íèå èìå þò
êîíñ òè òó öè îí íûé èíñ òè òóò äîñ òî è í ñòâà ÷å ëî âå êà è íå îá õî äè ìûå äëÿ
åãî ðå à ëè çà öèè ïðà âî âûå ìå õà íèç ìû. Óáåæ äåí, ÷òî ïðåäñ òàâ ëåí íûå
íà XIX Åðå âà íñ êîé ìåæ äó íà ðîä íîé êîí ôå ðåí öèè äîê ëà äû è îá ñóæ äå -
íèÿ íà ýòó àê òó àëü íóþ òå ìó ñûã ðà þò áîëü øóþ ðîëü è ñ òî÷ êè çðå íèÿ
êîíñ òè òó öè îí íûõ ðàç âè òèé, è ñ òî÷ êè çðå íèÿ ïðàê òè êè êîíñ òè òó öè îí -
íî ãî ïðà âî ñó äèÿ.

Æå ëàþ Âàì ïëî äîò âîð íîé ðà áî òû è íå çà áû âà å ìûõ äíåé â íà øåé ãîñ -
òåï ðè èì íîé ñòðà íå.

SERZH SARGSYAN

President of the Republic of Armenia

Honorable participants of the Conference,

I am very glad that well-known constitutionalists from more than twenty
countries have once again arrived in Armenia to examine an issue of excep-
tional importance, namely, the constitutional status of human dignity.

I am also glad that Yerevan conferences dedicated to the issues of consti-
tutional justice are not only a good tradition but also achieved internation-
al significance.

Especially, I would like to highlight the topic of this Conference and the direct
link of the examined issue with the constitutional principle of the rule of law.

The newest history of constitutional developments of the Republic of
Armenia of the last twenty years also states that for the establishment of
legal and democratic state guaranteeing the rule of law there is no alter-
native. The latter cannot only be a good desire. It requires equal constitu-
tional solutions, concordant and effective legal systems, effectively operat-
ing structures and a necessary domain for legal thinking and legal culture.
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20 These can not be achieved at once and in a day. One may rely on success,
when guaranteeing the rule of law, is the most important issue on the
agenda of state policy, when it is a driving power of political thinking, and
when human dignity is the latter's inseparable and guaranteed part in
everyday social manifestations.

The question under discussion becomes more significant for us in view of
the fact that the Republic of Armenia has initiated significant constitution-
al reforms. Just a few days ago the special commission presented the con-
cept of constitutional reforms. It became a subject of discussion and was
also approved at the plenary session of the Venice Commission of the
Council of Europe and will soon enter into the stage of political discus-
sions.

It is difficult to assert for the social system, which has withstood challenges
and survived radical changes in the resent 20-25 years, that democracy
stands on a slestainable and desirable basis, human rights are safely
ensured and protected, and that the justice system is effective and concor-
dant with the standards of the rule of law state. This can be achieved by
guaranteeing equal constitutional developments and also following the
experience of international community and especially the experience of
the Countries of New Democracy. I had occasion to note the following:
"People, political forces and short-term interests are ephemeral, and the
Constitution will remain for generations." The Constitution must have sus-
tained and steady axiological grounds and a social environment so that
these values become a living reality for the country and people.

Undoubtedly, the constitutional institution of human dignity and necessary
legal mechanisms for its implementation are the cornerstone of such
Constitution. I am convinced that the reports and discussions over this
urgent topic at the 19th Yerevan International Conference will play a big
role both from the viewpoint of constitutional developments and the prac-
tice of constitutional justice.

I wish you a fruitful and memorable days in our hospitable country.
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Çà ùèò íèê ïðàâ ÷å ëî âå êà Ðåñ ïóá ëè êè Àð ìå íèÿ  

Ïðåæ äå ÷åì ïå ðåé òè ê ìî åé íå ïîñ ðå ä ñòâåí íîé ðå ÷è, ÿ áû õî òåë ïîä -
÷å ðê íóòü îñî áóþ ðîëü Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Àð ìå íèÿ
íå òîëü êî â ðå øå íè ÿõ, óê ðåï ëÿ þ ùèõ äåéñòâè òåëü íîå ñîñ òàâ ëÿ þ ùåå è
ïðàê òè ÷åñ êîå çíà ÷å íèå  äîñ òî è í ñòâà, íî è â âîï ðî ñå èíè öè èðîâàíèÿ
ïî äîá íîé âàæ íîé êîí ôå ðåí öèè. Íà äå þñü, ÷òî ýòà òðàäèöèÿ ñîõðàíèò -
ñÿ ìíî ãèå ãîäû.

Äîñ òî è í ñòâî âîñï ðè íè ìà åò ñÿ êàê íåñêîëüêî ýôèð íî å ïî íÿ òèå, êî òî -
ðîå ìî æåò èí òå ðï ðå òè ðî âàòü ñÿ ïî-ðàç íî ìó è, ñëå äî âà òåëü íî, âêëþ ÷à -
åò â ñå áÿ íå êóþ íå îï ðå äå ëåí íîñòü.

Â äåéñòâè òåëü íîñ òè, òàê êàê ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî - ïî íÿ òèå ðàñ -
òÿ æè ìîå, òðóä íî îï ðå äå ëèòü, ÷òî èìåí íî îíî îç íà ÷à åò â êîíê ðåò íîé
ñè òó à öèè. Ñ ñà ìî ãî íà ÷à ëà äîñ òî è í ñòâî áû ëî ïðè íÿ òî â êà ÷å ñò âå îò -
äåëü íî é ñîñ òàâ ëÿ þ ùåé èí äè âè äó àëü íîñ òè ëè÷ íîñ òè, ÷òî îï ðå äå ëÿ åò
ñó ùå ñò âî ÷å ëî âå êà â êà ÷å ñò âå èñê ëþ ÷è òåëü íî ãî è ñà ìî îï ðå äå ëÿ þ ùå -
ãî ñÿ ñîç äà íèÿ. Ýòî ïîä ðà çó ìå âà åò, ÷òî äîñ òî è í ñòâî, ïî êðàé íåé ìå ðå,
îç íà ÷à åò óâà æå íèå ïî îò íî øå íèþ ê âíóò ðåí íèì öåí íîñ òÿì êàæ äîé
ëè÷ íîñ òè, èç ÷å ãî âû òå êà åò, ÷òî èí äè âè äó óìû íå ìî ãóò ðàñ ñìàò ðè -
âàòü ñÿ êàê îáúåêòû ÷óæîé âîëè, è ê íèì íåëü çÿ îò íî ñèòü ñÿ êàê ê
òàêîâûì. Íåñ ìîò ðÿ íà ïî äîá íîå îï ðå äå ëå íèå ÷å ëî âå ÷åñ êî ãî äîñ òî è í -
ñòâà, íåò îá ùåé ñîã ëà ñî âàí íîñ òè, â ÷åì èìåí íî ñóòü ýòî ãî îï ðå äå ëå -
íèÿ, òî åñòü ÷òî â ñå áÿ âêëþ ÷à åò ñóù íîñòü äîñ òî è í ñòâà. Ìî æåò ëè îíî
ñòàòü îñ íî âîé ïðàâ ÷å ëî âå êà, ñà ìî ïî ñåáå ñóáú åê òèâ íûì ïðà âîì, èëè
æå ñëå äó åò ïðîñ òî âîñï ðè íè ìàòü åãî â êàê ñè íî íè ì ïðàâ ÷å ëî âå êà. Â
÷àñò íîñ òè, êà êóþ ðîëü èã ðà åò êîí öåï öèÿ äîñ òî è í ñòâà âî âðå ìÿ ñó äåá -
íûõ ïðî öåñ ñîâ ïî ïðà âàì ÷å ëî âå êà?. Íå êî òî ðûå ñòðà íû è ìåæ äó íà -
ðîä íûå îð ãà íè çà öèè îò íî ñÿò ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî ê ðÿ äó ôóí äà -
ìåí òàëü íûõ ïðàâ, êî òî ðîå ÿâ ëÿ åò ñÿ îñ íî âîé äëÿ âñåõ äðó ãèõ ïðàâ.
Äðó ãèå ñòðà íû â ñâî èõ ñó äåá íûõ ñèñ òå ìàõ ñî ÷å òà þò äîñ òî è í ñòâî ñ
äðó ãè ìè ôóí äà ìåí òàëü íû ìè ïðà âà ìè - ñâî áî äîé è ðà âå í ñòâîì. Â Ãåð -
ìà íèè ïî êà åùå ïðî äîë æà þò ñÿ íà ó÷ íûå îá ñóæ äå íèÿ âîêðóã âîïðîñà
î òîì, êà êîé ñòà òóñ èìå åò ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî â äàí íîé ñôå ðå,
õî òÿ è â äàí íîì êîí òå êñ òå îá ñóæ äå íèÿ ìî ãóò èìåòü íå áîëü øîå çíà ÷å -
íèå, òàê êàê âî âñåõ äå ëàõ, ïðåäñ òàâ ëåí íûõ ïå ðåä Êîíñ òè òó öè îí íûì
Ñó äîì, ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî ðàñ ñìàò ðè âà ëîñü â êîí òå êñ òå ïðåä -
ïî ëà ãà å ìûõ íà ðó øå íèé ïðàâ äðó ãî ãî ÷å ëî âå êà, òàê ÷òî äîñ òóï íîñòü
Ñó äà íè êîã äà íå áû ëà ñâÿ çà íà ñ äîñ òî è í ñòâîì ÷å ëî âå êà â êà ÷å ñò âå
êâà ëè ôè êà öèè ñóáú åê òèâ íî ãî ïðà âà èí äè âè äó óìà.

Ñîã ëàñ íî Öè öå ðî íó, âñå ëþ äè îäà ðå íû äîñ òî è í ñòâîì (dignitas) è, ñëå -
äî âà òåëü íî, âñå ÷å ëî âå ÷å ñò âî äîñ òîé íî óâà æå íèÿ òîëü êî çà ôàêò ñâî -
å ãî ñó ùå ñò âî âà íèÿ. Ñîã ëàñ íî Öè öå ðî íó, ýòî îá ùèé ïðèç íàê, òàê êàê 21
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ëþ äè âëà äå þò âûñ øèì ðà çó ìîì, ÷òî äà åò èì âîç ìîæ íîñòü ñà ìî ïîç íà -
íèÿ è ðàç ìûø ëå íèÿ. Ñîã ëàñ íî áî ëåå ðàñï ðî ñò ðà íåí íîé ïî çè öèè, äîñ -
òî è í ñòâî (dignitas) ÿâ ëÿ åò ñÿ ïðè îá ðå òåí íîé ÷åð òîé õà ðàê òå ðà, ïî êà çà -
òå ëåì âû ñî êîé ñî öè àëü íîé èëè ïî ëè òè ÷åñ êîé ïî çè öèè. Ñëå äî âà òåëü -
íî, ðèìñ êîå äîñ òî è í ñòâî ÿâ ëÿ ëîñü  ïðî ÿâ ëå íè åì ñîáñòâåí íîé âëàñ òè,
êî òî ðàÿ îç íà ÷à ëà âîç âû øåí íîñòü, âå ëè ÷èå, öè âè ëè çî âàí íîñòü è ìî -
ðàëü íûå öåí íîñ òè. Ýòî áû ëà ÷åð òà, êî òî ðîé, êàê ïðà âè ëî, îá ëà äà ëè
ëè öà, çà íè ìà þ ùèå âû ñî êèé ïîñò.

Ê ñî æà ëå íèþ, íåñ ìîò ðÿ íà  òî, ÷òî ñîã ëàñ íî êîíñ òè òó öè ÿì è ìåæ äó -
íà ðîä íûì äî êó ìåí òàì ýòî óæå íå òàê, íî ïî êà ÷òî â íà øåé äåéñòâè -
òåëü íîñ òè, â Àð ìå íèè, â ñòðà íàõ íà øå ãî ðå ãè î íà âñå åùå ñóùåñòâóåò
ìíåíèå, ÷òî çà ùè òû äîñ òî è í ñòâà äîñ òîé íû èçá ðàí íûå. Äàí íûé ôàêò
ïîñ òå ïåí íî ìå íÿ åò ñÿ, ÷å ìó ñïî ñî á ñòâó åò çàê ðåï ëå íèå öåí íîñ òè êîíñ -
òè òó öè ÿ ìè ðàç íûõ ñòðàí.

Äæî âàí íè Ïè êî äåë ëà Ìè ðàí äî ëà îò äå ëèë äîñ òî è í ñòâî îò ñî öè àëü íîé
èå ðàð õèè è ñ÷è òàë, ÷òî ýòî ñâî áîä íàÿ âî ëÿ ÷å ëî âå ÷å ñò âà, äà ðîâàí íàÿ
Áî ãîì âñåì, íåçà âè ñè ìî îò óðîâ íÿ. Ôî ìà Àê âè íñ êèé ðàç âèë äàí íóþ
ìûñëü, óò âå ðæ äàÿ, ÷òî ÷å ëî âå ÷åñ êîå âðîæ äåí íîå äîñ òî è í ñòâî ñâÿ çà íî
ñ òåì, ÷òî ÷å ëî âåê áûë ñîç äàí ïî îáðàçó è ïîäîáèþ Áî æèþ, îëè öåò -
âî ðÿ þùåìó áî æå ñò âåí íóþ öåí íîñòü. Ýòîò èì ïóëüñ òå î ëî ãè ÷åñ êîé
ìûñ ëè íå îã ðà íè ÷è âà åò âû øå ó êà çàí íûå èäåè ðå ëè ãè åé. Ãþ ãî Ãðî öè -
óñ ñî âå òó åò íå îñ òàâ ëÿòü òå ëà ëþ äåé íà ïî ëå áèò âû â êà ÷å ñò âå æåðòâ,
òàê êàê ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî òðå áó åò öå ðå ìî íèè çà õî ðî íå íèÿ.
Èì ìà íó èë Êàíò, êî òî ðûé ñ÷è òà åò ñÿ îò öîì  êîí öåï öèè ïî íÿ òèÿ ñîâ ðå -
ìåí íî ãî äîñ òî è í ñòâà,  ñå êó ëÿ ðè çî âàë ýòó êîí öåï öèþ è ñî âñåõ ñòî ðîí
ïðåäñ òà âèë åå â êà ÷å ñò âå íîð ìà òèâ íî ãî ïðà âî âî ãî èäå à ëà. Îí çà ôèê -
ñè ðî âàë, ÷òî ãî ñó äà ð ñòâî íå äîëæ íî îò íî ñèòü ñÿ ê  èí äè âè äó óìàì êàê
ê èíñòðó ìåí òàì, òàê êàê ÷å ëî âåê ñ÷è òà åò ñÿ èí äè âè äó óìîì, èìå þ ùèì
äîñ òî è í ñòâî (èñê ëþ ÷è òåëü íî âíóò ðåí íÿÿ öåí íîñòü), èç êî òî ðî ãî ñëå -
äó åò óâà æå íèå ê ñå áå îò âñåõ ðà öè î íàëü íûõ ñó ùåñòâ ìè ðà. Åñ ëè ãî -
âî ðèòü ïî-äðó ãî ìó, òî ÷å ëî âå÷ íîñòü ñà ìà ïî ñå áå ÿâ ëÿ åò ñÿ öåëüþ è íå
èìå åò öå íû. Òà êîå äîñ òî è í ñòâî îñ íî âà íî íà êîí öåï öèè àâ òî íî ìèè,
êî òî ðàÿ â ñâî åì ñòåðæ íå õðà íèò öåíòð ìî ðàëü íûõ öåí íîñ òåé, ðàâ íûé
äëÿ âñåõ (ìóæ ÷èí è æåí ùèí). Òà êèì îá ðà çîì, íå çà âè ñè ìîñòü è, êàê
ñëåä ñòâèå åãî, äîñ òî è í ñòâî â ïåð âóþ î÷å ðåäü âû òå êà þò èç ÷óâñòâè -
òåëü íîñ òè èëè èç ñïî ñîá íîñ òè  ÷å ëî âå êà èìåòü îáîñíîâàííóþ ìûñëü. 

Â ìåæ äó íà ðîä íûõ è ðå ãè î íàëü íûõ äî êó ìåí òàõ î ïðà âàõ ÷å ëî âå êà äëÿ
ïðè ìå íå íèÿ ïî íÿ òèÿ  äîñ òî è í ñòâà áîëü øîå çíà ÷å íèå èìå åò ïðè ìå íå -
íèå ïî íÿ òèÿ äîñ òî è í ñòâà  âî Âñå îá ùåé äåê ëà ðà öèè ïðàâ ÷å ëî âå êà. Â
ïðå äèñ ëî âèè äîñ òî è í ñòâî îò ìå ÷à åò ñÿ â äâóõ ìåñ òàõ:

"Ïðè íè ìàÿ âî âíè ìà íèå, ÷òî ïðèç íà íèå äîñ òî è í ñòâà, ïðè ñó ùå ãî âñåì
÷ëå íàì ÷å ëî âå ÷åñ êîé ñåìüè, è ðàâ íûõ è íå îòú åì ëå ìûõ ïðàâ èõ ÿâ ëÿ -
åò ñÿ îñ íî âîé ñâî áî äû, ñïðà âåä ëè âîñ òè è âñå îá ùå ãî ìè ðà", è äà ëåå:
"Ïðè íè ìàÿ âî âíè ìà íèå, ÷òî íà ðî äû Îáú å äè íåí íûõ Íà öèé ïîäò âåð -
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äè ëè â Óñ òà âå ñâîþ âå ðó â îñ íîâ íûå ïðà âà ÷å ëî âå êà, â äîñ òî è í ñòâî è
öåí íîñòü ÷å ëî âå ÷åñ êîé ëè÷ íîñ òè è â ðàâ íîï ðà âèå ìóæ ÷èí è æåí ùèí
è ðå øè ëè ñî äåé ñòâî âàòü ñî öè àëü íî ìó ïðîã ðåñ ñó è óëó÷ øå íèþ óñ ëî -
âèé æèç íè ïðè áîëü øåé ñâî áî äå".

Ñòàòüÿ 1, ïðî äîë æàÿ âû øå ó êà çàí íóþ òå ìó, ïðåä ïî ëà ãà åò ñëå äó þ ùåå:
"Âñå ëþ äè ðîæ äà þò ñÿ ñâî áîä íû ìè è ðàâ íû ìè â ñâî åì äîñ òî è í ñòâå è
ïðà âàõ. Îíè íà äå ëå íû ðà çó ìîì è ñî âåñòüþ è äîëæ íû ïîñ òó ïàòü â îò -
íî øå íèè äðóã äðó ãà â äó õå áðàò ñòâà". Â îñ òàëü íûõ ÷àñ òÿõ òåêñ òà åñòü
áî ëåå ñïå öè àëü íûå ôîð ìû ïðè ìå íå íèÿ ïî íÿ òèÿ äîñ òî è í ñòâà. Â ñòàòüå
22 î ñî öè àëü íîì äîñ òî è í ñòâå ãî âî ðèò ñÿ ñëå äó þ ùåå: "Êàæ äûé ÷å ëî âåê,
êàê ÷ëåí îá ùå ñò âà, èìå åò ïðà âî íà ñî öè àëü íîå îáåñ ïå ÷å íèå è íà îñó -
ùå ñ òâëå íèå íå îá õî äè ìûõ äëÿ ïîä äåð æà íèÿ åãî äîñ òî è í ñòâà è äëÿ ñâî -
áîä íî ãî ðàç âè òèÿ åãî ëè÷ íîñ òè ïðàâ â ýêî íî ìè ÷åñ êîé, ñî öè àëü íîé è
êóëü òóð íîé îá ëàñ òÿõ ÷å ðåç ïîñ ðå ä ñòâî íà öè î íàëü íûõ óñè ëèé è ìåæ -
äó íà ðîä íî ãî ñîò ðóä íè ÷å ñò âà è â ñî îò âå ò ñòâèè ñî ñòðóê òó ðîé è ðå ñóð -
ñà ìè êàæ äî ãî ãî ñó äà ð ñòâà". Â ÷àñ òè 3 ñòàòüè 23 î ïðà âå íà ðà áî òó ãî -
âî ðèò ñÿ ñëå äó þ ùåå: "Êàæ äûé ðà áî òà þ ùèé èìå åò ïðà âî íà ñïðà âåä -
ëè âîå è óäîâ ëåò âî ðè òåëü íîå âîç íàã ðàæ äå íèå, îáåñ ïå ÷è âà þ ùåå äîñ -
òîé íîå ÷å ëî âå êà ñó ùå ñò âî âà íèå äëÿ íå ãî ñà ìî ãî è åãî ñåìüè, è äî -
ïîë íÿ å ìîå, ïðè íå îá õî äè ìîñ òè, äðó ãè ìè ñðåä ñòâà ìè ñî öè àëü íî ãî
îáåñ ïå ÷å íèÿ".

Êîì ìåí òè ðóÿ Åâ ðî ïåéñ êóþ êîí âåí öèþ, Åâ ðî ïåéñ êèé ñóä ïî ïðà âàì
÷å ëî âå êà è Åâ ðî ïåéñ êàÿ êî ìèñ ñèÿ ïî ïðà âàì ÷å ëî âå êà íå ðàç ññû ëà -
ëèñü íà ïðà âî íà äîñ òî è í ñòâî, íåñ ìîò ðÿ íà òîò ôàêò, ÷òî â Åâ ðî ïåéñ -
êîé êîí âåí öèè íà ñà ìîì äå ëå íè ðà çó íå óïîò ðåá ëÿ ëîñü ñëî âî "äîñ òî -
è í ñòâî". Ñëå äî âà òåëü íî, äîñ òî è í ñòâî ÷å ëî âå êà âîç íèê ëî â êà ÷å ñò âå
àá ñî ëþò íî ïðå öå äå íò íîé êîí öåï öèè ñ íå îï ðå äå ëåí íîé ïðà âî âîé îñ -
íî âîé,  óñ òà íîâ ëåí íîé, ïî ñó òè, íà çàï ðå òå ïûò îê, óíè çè òåëü íîì  èëè
áåñ ÷å ëî âå÷ íîì îò íî øå íèè (ñòàòüÿ 5 Âñå îá ùåé äåê ëà ðà öèè ïðàâ ÷å ëî -
âå êà) è íà ïðà âå íà óâà æå íèå ëè÷ íîé è ñå ìåé íîé æèç íè (ñòàòüÿ 12
Âñå îá ùåé äåê ëà ðà öèè ïðàâ ÷å ëî âå êà). Íå êî òî ðûå ñòðà íû Åâ ðî ïû è
Àìå ðèêè âêëþ ÷è ëè êîí öåï öèþ äîñ òî è í ñòâà â ñâîè êîíñ òè òó öèè: â
1917 ãî äó - Ìåê ñè êà, â 1919 ãî äó - Âåé ìà ðñ êàÿ Ãåð ìà íèÿ è Ôèí ëÿí -
äèÿ, â 1933 ãî äó - Ïîð òó ãà ëèÿ, â 1937 ãî äó - Èð ëàí äèÿ è â 1940 ãî äó -
Êó áà.

Íà âåð íîå, îä íî èç ñà ìûõ âàæ íûõ è âëè ÿ òåëü íûõ ãî ñó äàðñòâ, êî òî ðîå
ïðè äà ëî äåéñòâè òåëü íóþ ìà òå ðè àëü íóþ îñ íî âó äîñ òî è í ñòâó â ñó äåá -
íîé ïðàê òè êå - ýòî Ãåð ìà íèÿ. ×àñòü 1 ñòàòüè 1 Îñ íîâ íî ãî Çà êî íà Ãåð -
ìà íèè (German Basic Law) îï ðå äå ëÿ åò:  “Äîñ òî è í ñòâî ÷å ëî âå êà íå ïî -
êî ëå áè ìî. Óâà æå íèå è çà ùè òà äîñ òî è í ñòâà äîëæ íû áûòü îáÿ çàí -
íîñòüþ âñåõ ãî ñó äà ð ñòâåí íûõ îð ãà íîâ”.  

Ñîã ëàñ íî ñòàòüå 3 Êîíñ òè òó öèè ÐÀ ÷å ëî âåê, åãî äîñ òî è í ñòâî, îñ íîâ -
íûå ïðà âà è ñâî áî äû ÿâ ëÿ þò ñÿ âûñ øåé öåí íîñòüþ. Ñîã ëàñ íî ñòàòüå
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14 Êîíñ òè òó öèè ÐÀ äîñ òî è í ñòâî ÷å ëî âå êà óâà æà åò ñÿ è îõ ðà íÿ åò ñÿ ãî -
ñó äà ð ñòâîì êàê íå îòú åì ëå ìàÿ îñ íî âà åãî ïðàâ è ñâî áîä. Ñîã ëàñ íî
ñòàòüå 17 Êîíñ òè òó öèè ÐÀ  íèê òî íå äîë æåí ïîä âåð ãàòü ñÿ ïûò êàì, à
òàê æå æåñ òî êî ìó îá ðà ùå íèþ ëè áî óíè æà þ ùå ìó åãî äîñ òî è í ñòâî îá -
ðà ùå íèþ èëè íà êà çà íèþ. Àðåñ òî âàí íûå, çàê ëþ ÷åí íûå ïîä ñòðà æó è
ëè øåí íûå ñâî áî äû ëè öà èìå þò ïðà âî íà ãó ìàí íîå îá ðà ùå íèå è óâà -
æå íèå äîñ òî è í ñòâà. Ñîã ëàñ íî ñòàòüå 47 Êîíñ òè òó öèè ÐÀ êàæ äûé îáÿ -
çàí ñîá ëþ äàòü Êîíñ òè òó öèþ è çà êî íû, óâà æàòü ïðà âà, ñâî áî äû è äîñ -
òî è í ñòâî äðó ãèõ ëèö.

Ñîã ëàñ íî ñòàòüå 48 Êîíñ òè òó öèè ÐÀ îäíîé èç îñ íîâ íû õ çà äà ÷ ãî ñó -
äà ð ñòâà â ýêî íî ìè ÷åñ êîé, ñî öè àëü íîé è êóëü òóð íîé ñôå ðàõ ÿâ ëÿåò ñÿ
îáåñ ïå ÷å íèå äîñ òîé íî ãî æèç íåí íî ãî óðîâ íÿ ïî æè ëûõ ëþ äåé.

Êîíñ òè òó öè îí íûé Ñóä ÐÀ â íå êî òî ðû õ ïîñòàíîâëåíèÿõ òàê æå çàòðî-
íóë äîñ òî è í ñòâî ÷å ëî âå êà êàê ïðîá ëå ìó ðàñê ðû òèÿ ñóù íîñ òè âîñï ðè -
ÿ òèÿ åãî â êà ÷å ñò âå âûñ øåé öåí íîñ òè. Òà êèì îá ðà çîì, Êîíñ òè òó öè îí -
íûé Ñóä Ðåñ ïóá ëè êè Àð ìå íèÿ Ïîñòàíîâëå íè åì ÏÊÑ-649 îò 4 îê òÿá ðÿ
2006 ãî äà îò ìå òèë, ÷òî, ðà òè ôè öè ðî âàâ ìåæ äó íà ðîä íûé ïàêò Î ãðàæ -
äà íñ êèõ è ïî ëè òè ÷åñ êèõ ïðà âàõ, Ðåñ ïóá ëè êà Àð ìå íèÿ ïðèç íà ëà òî
ôóí äà ìåí òàëü íîå ïî ëî æå íèå åãî Ïðå äèñ ëî âèÿ, ñîã ëàñ íî êî òî ðî ìó
"ïðà âà ÷å ëî âå êà âû òå êà þò èç äîñ òî è í ñòâà, ïðè ñó ùå ãî ÷å ëî âå ÷åñ êî ìó
èí äè âè äó". Â ÷àñ òè 1 ñòàòüè 3 Êîíñ òè òó öèè îò ìå ÷å íî: "×å ëî âåê, åãî
äîñ òî è í ñòâî, îñ íîâ íûå ïðà âà è ñâî áî äû ÿâ ëÿ þò ñÿ âûñ øåé öåí -
íîñòüþ". Ïî íÿ òèå "âûñ øàÿ öåí íîñòü" çäåñü íå ÿâ ëÿ åò ñÿ àáñòðà êò íûì
è èìå åò îï ðå äå ëåí íîå ïðà âî âîå ñî äåð æà íèå. "Âûñ øàÿ öåí íîñòü" îç -
íà ÷à åò, ÷òî êà êàÿ-ëè áî äðó ãàÿ öåí íîñòü, â òîì ÷èñ ëå ëþ áàÿ ñèñ òå ìà,
ïðèç âàí íàÿ ðå øàòü è ãî ñó äà ð ñòâåí íûå, è îá ùå ñò âåí íûå âîï ðî ñû, íå
ìî æåò ñòà âèòü ñÿ âû øå. Èç ýòî ãî âû òå êà åò íîð ìà, çàê ðåï ëåí íàÿ
÷àñòüþ 3 òîé æå ñòàòüè Êîíñ òè òó öèè: "Ãî ñó äà ð ñòâî îã ðà íè ÷å íî îñ íîâ -
íû ìè ïðà âà ìè è ñâî áî äà ìè ÷å ëî âå êà è ãðàæ äà íè íà, ÿâ ëÿ þ ùè ìè ñÿ íå -
ïîñ ðå ä ñòâåí íî äåéñòâó þ ùèì ïðà âîì". Êîíñ òè òó öè îí íûé Ñóä ñ÷è òà åò,
÷òî îä íèì èç ñòåðæ íå âûõ ñîñ òàâ ëÿ þ ùèõ äîñ òî è í ñòâà ÷å ëî âå êà, â ÷èñ -
ëå ïðî ÷èõ, ÿâ ëÿ åò ñÿ îã ðàæ äå íèå îò ìî ðàëü íûõ ìóê, îáóñ ëîâ ëåí íûõ
ëè÷ íûìè ïðèç íà êàìè (ÏÊÑ-1142 îò 2 àï ðå ëÿ 2014 ã.). Èíîã äà äîñ òî è -
í ñòâî îñî áåí íî îáóñ ëîâ ëå íî ëè÷ íûì ñà ìî óï ðàâ ëå íè åì, ãäå, íàï ðè -
ìåð, ñâî áî äà æåí ùè íû íà àáîðò îñ íî âû âà åò ñÿ íà ïðà âå äîñ òî è í ñòâà
(ÏÊÑ-1121 îò 5 íî ÿá ðÿ 2013 ã.). Èíîã äà äîñ òî è í ñòâî âçà è ìîñ âÿ çà íî ñ
ïðà âîì íå áûòü îñêîðáëåííûì â òîì ñëó ÷àå, åñ ëè ñòà âÿò ñÿ îã ðà íè ÷å -
íèÿ íà òå èí ôîð ìà öè îí íûå ïóá ëè êà öèè, êî òî ðûå ìî ãóò ïîâ ëå÷ü çà ñî -
áîé îñ êî ðá ëå íèå ÷å ëî âå êà. Èíîã äà äîñ òî è í ñòâî ñâÿ çû âà åò ñÿ ñ çà ùè -
òîé ëèö îò ôè çè ÷åñ êèõ èëè ìî ðàëü íûõ ìóê, ïðè ÷è íÿ å ìûõ âëàñ òÿ ìè,
òà êèì îá ðà çîì, çàï ðå ùàÿ ïûò êè èëè äðó ãèå âè äû áåñ ÷å ëî âå÷ íûõ èëè
îñ êîð áè òåëü íûõ äåéñòâèé. Èíîã äà äîñ òî è í ñòâî âçà è ìîñ âÿ çà íî ñ çà -
ùè òîé îò äèñê ðè ìè íà öèè. Ðàç âå äîñ òî è í ñòâî ìå íåå âàæ íî â ðàí ãå
ïðàâ ÷å ëî âå êà, è íå èìååò ëè ýòî ïðèîðèòåò íàä äðó ãè ìè ïðà âàìè, êàê
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ãî âî ðèò ñÿ â îä íîì þæ íî àô ðè êà íñ êîì ñó äåá íîì äå ëå, ïîä ÷è íÿ åò ñÿ ëè
îíî òåì æå îã ðà íè ÷å íè ÿì, êî òî ðûå ðàñï ðî ñò ðà íÿ þò ñÿ íà äðó ãèå ïðà -
âà, êàê â Âåíã ðèè (êîã äà äîñ òî è í ñòâî íå ñâÿ çà íî ñ ïðà âîì íà æèçíü)
è â Èç ðà è ëå, ãäå äîñ òî è í ñòâî ÷å ëî âå êà "ìî æåò áûòü îã ðà íè ÷å íî òà êèì
îá ðà çîì, ÷òî áû îáåñ ïå ÷èòü äðó ãèå âû ãî äû è ïðà âà"? Êîíñ òè òó öè îí -
íûé Ñî âåò Ôðàí öèè ðå øå íè åì îò 2001 ãî äà îò íî ñè òåëü íî àáîð òîâ
(Abortion Decision)  îï ðå äå ëèë, ÷òî, íåñ ìîò ðÿ íà òî ÷òî äîñ òî è í ñòâî
ìî æåò áûòü ïðèí öè ïîì, çà ùè ùåí íûì Êîíñ òè òó öè åé, äîñ òî è í ñòâî íå
íå ïî êî ëå áè ìî è íå ÿâ ëÿ åò ñÿ âûñøèì ïðèí öè ïîì. Ãî òîâ íîñòü Êîíñ òè -
òó öè îí íî ãî Ñî âå òà óðàâ íî âå ñèòü äîñ òî è í ñòâî ñî ñâî áî äîé æåí ùè íû
ïî êà çû âà åò, ÷òî âî Ôðàí öèè äîñ òî è í ñòâî íå ÿâ ëÿ åò ñÿ íå ïî êî ëå áè ìûì
è íå îá ëà äà åò áî ëåå âû ñî êîé ïî çè öè åé, ÷åì äðó ãèå ïðà âà, çà ùè ùåí -
íûå Êîíñ òè òó öè åé. Ñìûñë íå òîëü êî â òîì, ÷òî êîí öåï öèÿ äîñ òî è í -
ñòâà íå îï ðå äå ëåí íà  è äà åò ñóäü ÿì âîç ìîæ íîñòü èí òå ðï ðå òà öèè èëè
óñ ìîò ðå íèÿ, â äàí íîì ñìûñ ëå îíà íè ÷åì íå îò ëè ÷à åò ñÿ îò äðó ãèõ ïðàâ
è öåí íîñ òåé ÷å ëî âå êà.

Ðàí íåå äîñ òî è í ñòâî ÷å ëî âå êà ñûã ðà ëî çíà ÷è ìóþ ïî ëè òè ÷åñ êóþ ðîëü â
ïå ðè îä ïîñ ëå Âòî ðîé ìè ðî âîé âîé íû, êîã äà íà ìåæ äó íà ðîä íîì óðîâ -
íå ïðè ñãëà æè âàíèè ïóòè ïå ðå õî äà ê ïðà âàì ÷å ëî âå êà, äîñ òî è í ñòâî
ñûãðàëî òàêóþ ðîëü â ñó äàõ, ñäå ëàâ âîç ìîæ íûì èí òå ðï ðå òà öèþ ïðàâ
òà êèì îá ðà çîì, ÷òî áû èõ ìîæ íî áû ëî ëî êà ëè çè ðî âàòü. Ðîëü ïîñ ëåä -
íèõ çàêëþ÷àåòñÿ â òîì, ÷òî áû âíóò ðè ãî ñó äà ð ñòâåí íûé êîí òåêñò áûë
âêëþ ÷åí â êîíòåêñò ïðè ìå íå íèÿ âñå îá ùå ãî ïðèí öè ïà. 

Ïî ñâî å ìó ñó ùå ñò âó ÷åñòü è äîñ òî è í ñòâî ÿâ ëÿ þò ñÿ î÷åíü ñõî æè ìè
ïî íÿ òè ÿ ìè. Èõ ðàç ëè ÷èå çàê ëþ ÷à åò ñÿ èñê ëþ ÷è òåëü íî  â ñóáú åê òèâ -
íîì è îáú åê òèâ íîì ïîä õî äå ëè öà ê îöåí êå êà ÷åñòâ, èìå þ ùèõ îá -
ùå ñò âåí íîå çíà ÷å íèå. Åñ ëè èìå åò ñÿ â âè äó îöåí êà öåí íîñ òåé ñî ñòî -
ðî íû îê ðó æà þ ùèõ, òî ðå÷ü èäåò î ÷åñ òè, åñ ëè æå èìå åò ñÿ â âè äó ñà -
ìî îöåí êà - òî ðå÷ü èäåò î äîñ òî è í ñòâå ÷å ëî âå êà. Äîñ òî è í ñòâî ÿâ-
 ëÿ åò ñÿ ïðèç íà íè åì îá ùå ñò âåí íîñ òè â êà ÷å ñò âå öåí íîñ òè, óâà æè òåëü -
íîå îò íî øå íèå ëè÷ íîñ òè ïî îò íî øå íèþ  ê ñå áå. Äîñ òî è í ñòâî ñëå äó -
åò îò ëè ÷àòü îò ÷åñ òè. ×åñòü ÿâ ëÿ åò ñÿ âíåø íèì ïðî ÿâ ëå íè åì äîñ òî è í -
ñòâà, âû ñî êèì àâ òî ðè òå òîì, êî òî ðîå çà âî å âû âà åò ñÿ ÷å ëî âå ÷åñ êè ìè
öåí íîñ òÿ ìè, ñîáñòâåííû ìè ïîñ òóï êà ìè, òîãäà êàê äîñ òî è í ñòâî ïðåä -
ïî ëà ãà åò óâà æè òåëü íîå îò íî øå íèå ê ÷å ëî âå êó êàê ê ëè÷ íîñ òè, íå çà -
âè ñè ìî îò åãî çàñ ëóã è äîñ òî èíñòâ, äîñ òî è í ñòâî ÿâëÿåòñÿ âûñ øåé
öåí íîñ òüþ.
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26 KAREN ANDREASYAN

Human Rights Defender of the Republic of Armenia

Before turning to the main topic of my speech, I would like to emphasize
the special role of the Constitutional Court of the Republic of Armenia not
only by envisaging the actual content of dignity  and practical signifi-
cance in its decisions, but also in initiating such significant conference. I
hope that this initiative will go on for decades.

Dignity is perceived as a kind of ethereal notion, which may be interpret-
ed in different ways and therefore contains certain vagueness.

In fact, as human dignity is a vague definition, it is difficult to define
what it means in a specific situation. From the very beginning, dignity
has been perceived as a separate component of the personality that
defines the essence of a human being as a unique and self-determination
creature.  It implies that dignity, at least, means respect towards each
person's intrinsic value, which implies that the individuals can not be per-
ceived or be treated as objects of the will of others. Despite such defini-
tion of human dignity, there is no general consensus what the essence of
this definition is, that is, what the dignity of contents encloses. Could it
be the basis for human rights, the right itself or should it just be per-
ceived as synonym to human rights? In particular, what role does the
concept of dignity play in human rights cases during the judicial cases?
In a number of countries and international organizations human dignity
is considered to the fundamental rights, which serve as grounds for all
other rights. In their own legal practice some countries have combined
dignity with other fundamental rights, such as freedom and equality. In
Germany scientific debates concerning the statues of the human dignity
are still ongoing although in this context the discussions may be of less
importance, as the issues on human dignity raised at the Constitutional
Court may be considered in the context of alleged violations of human
rights, therefore the accessibility of the Court has never been dependent
on the availability of human dignity, as the right to an individual's sub-
jective evaluation.

According to Cicero, all people are endowed with dignity (dignitas),
and, therefore, the entire mankind deserves respect just on basis of its
existence. According to Cicero, this characteristic is common as people
master the upmost idea, which enables them to self-knowledge and
thinking. According to the most common view, dignity (dignitas) is an
acquired feature, indicator of a high social or political status. Therefore,
the Roman dignity was performance of its own power, which symbolizes
royalty, majesty, courtesy and moral qualities. It was a feature that is
usually attributed to the persons holding high office. Unfortunately,

K
A

R
E
N

 A
N

D
R
E
A

S
Y
A

N
. 
H

U
M

A
N

 R
IG

H
T
S
 D

E
F
E
N

D
E
R
 O

F
 T

H
E
 R

E
P
U

B
L
IC

 O
F
 A

R
M

E
N

IA



although by the constitutions, the international documents envisage that
this is not the case anymore, but still our reality, in Armenia and in the
countries of our region this perception, according to which favoured few
are worth defending dignity, still exists. This is changing gradually and
the stipulation of this value in the constitutions of various countries con-
tributes to it.

Giovanni Pico della Mirandola separated dignity from the social hierarchy
and considered that it was mankind's free will which is gifted by God to
everybody, regardless of his/her rate. Thomas Aquinas developed this
notion stating that the inherent dignity of the people is related to being
created in God's image, which reflects the divine value. This signal of the-
ological concept does not limit the above mentioned notions with religion.
Hugo Grotius advised not to leave corpses at the battlefield as a beasts’
share, because people's dignity demands the ceremony of interment.
Immanuel Kant, who is considered the father of the contemporary concept
of dignity, mostly secularized this concept and presented it as a norma-
tive legal ideal. He stated that the state should not treat the individuals
as the tools, because the human is an individual who has dignity (absolute
intrinsic value) and other rational beings’ respect derives from it. In other
words, humanity itself is a goal and is priceless. This dignity is based on
the concept of autonomy, which keeps valuable moral center as pivotal,
and which is equal for everyone (women and men). Thus, independence
and as its outcome - dignity derive from sentimentality or the people’s
ability to have substantiated idea.

In the international and regional documentations on human rights, imple-
mentation of the concept of dignity by the Universal Declaration of
Human Rights is inspiring. Dignity is mentioned twice in the Preamble:

“Whereas recognition of the inherent dignity and of the equal and inalien-
able rights of all members of the human family is the foundation of free-
dom, justice and peace in the world” and then subsequently adds,
“Whereas the peoples of the United Nations have in the Charter reaf-
firmed their faith in fundamental human rights, in the dignity and worth
of the human person and in the equal rights of men and women and have
determined to promote social progress and better standards of life in larg-
er freedom”, 

“Article 1 continues the above mentioned topic and envisages the follow-
ing: “All human beings are born free and equal in dignity and rights. They
are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood”. There are some other more specified
forms of implementation of dignity in the remaining part of the text.
Regarding the social security Article 22 envisages: “ Everyone, as a mem-
ber of society, has the right to social security and is entitled to realization,
through national effort and international co-operation and in accordance
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with the organization and resources of each State, of the economic, social
and cultural rights indispensable for his dignity and the free development
of his personality”.

Part 3, Article 23, which prescribes the right to work, envisages: “Everyone
who works has the right to just and favourable remuneration ensuring for
himself and his family an existence worthy of human dignity, and supple-
mented, if necessary, by other means of social protection”. 

When interpreting the European Convention, the European Court of
Human Rights and the European Commission of Human Rights have made
numerous references to the right to dignity, despite the fact that the
European Convention does not mention the word "dignity".  Human dig-
nity, therefore, originates as a precedential concept on the vague norma-
tive basis and definition and is generally placed in the range of the pro-
hibition of torture and inhuman or degrading treatment (Article 5 of
ECHR) and the right to respect the private and family life (Article 8 of
ECHR). A number of countries of Europe and Asia have included the con-
cept of dignity in their constitutions, for instance, in 1917 in Mexico, in
1919 in Weimar Germany and Finland, in 1933 in Portugal, in 1937 in
Ireland and in 1940 in Cuba. 

Perhaps Germany is the most important and influential state, which pro-
vided a real material basis for the dignity of the judicial practice.  Article
1, Part 1 of the Basic Law of Germany (German Basic Law) states that
human dignity is inviolable. To respect and protect it shall be the duty of
all state authority.

Pursuant to Article 3 of the RA Constitution, the human being, his digni-
ty and the fundamental human rights and freedoms are an ultimate value.
Pursuant to Article 14 of the RA Constitution, human dignity shall be
respected and protected by the state as an inviolable foundation of human
rights and freedoms. Pursuant to Article 17of the RA Constitution, no one
shall be subjected to torture, as well as to inhuman or degrading treat-
ment or punishment. Arrested, detained or incarcerated persons shall be
entitled to humane the treatment and respect for dignity. Pursuant to
Article 47 of the RA Constitution, everyone shall be obliged to honor the
Constitutions and laws, to respect the rights, freedoms and dignity of oth-
ers.  Pursuant to Article 48 of the RA Constitution he basic tasks of the
state in the economic, social and cultural spheres are… to ensure digni-
fied living standards for old persons.

In a number of decisions the Constitutional Court of the Republic of
Armenia referred to the issue of revealing the constitutional contents
perceiving the human’s dignity as an ultimate value. Accordingly, in
Decision DCC - 649 of October 4, 2006, the Constitutional Court of the
Republic of Armenia stated, “By ratifying the International Covenant on
Civil and Political Rights, the Republic of Armenia recognizes the fun-
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damental principle of its Preamble according to which "human rights
derive from the inherent dignity of the human person." Part 1, Article 3
of the Constitution of the Republic of Armenia envisages, "The human
being, his dignity and the fundamental human rights and freedoms are
an ultimate value." "Ultimate value" is not an abstract concept and
enjoys certain legal content. Ultimate value" means that any other value,
including both public and aims to solve the problems of the public sys-
tem can not be ranked higher. It derives from the norm prescribed in
Part 3 of the same Article that “The state shall be limited by fundamen-
tal human and civil rights as possessing direct effect”. The
Constitutional Court states that due to the individual characteristics,
being refrained from moral damages is one of the key elements human
dignity. Sometimes dignity is specifically conditioned with individual
autonomy, where, for instance, right to a woman on freedom of abortion
is based on the right to dignity. Sometimes dignity is correlated with the
right to be free from humiliation, in the case when restrictions are
imposed on the publication of information that would lead ridiculing a
person. Sometimes the dignity is linked to the protection from severe
physical or mental infirmity caused by the authorities, thereby prohibit-
ing torture and other inhuman or degrading treatment.  Sometimes dig-
nity is correlated with protection from discrimination. Is dignity less
important in priority ranks of human rights which extend on other rights
as it is stated in a South African court case and is subject to the same
restrictions that apply to other rights, as in Hungary (when dignity is not
correlated to the right to life) and in Israel, where human dignity “may
be limited so as to ensure other interests and rights?” In 2001, by the
decision on abortion (Abortion Decision) the French Constitutional
Council defined that although the dignity may be constitutionally pro-
tected principle, dignity is not an inviolable or ultimate principle.
Willingness of the Constitutional Council to balance dignity with the
freedom of women shows that in France dignity is not inviolable or does
not possess higher position other than constitutionally protected rights.
The point is not only that the concept of dignity is vague and subject to
interpretation and discrete of judges; in this respect it does not differ
from all other human rights and values. Dignity played a significant
political role in the period following World War II to pave the route of
human rights for transferring to the international level; dignity plays a
similar role in the courts, making it possible to interpret the laws so that
they can be localized. Their role is to include the national context in the
context of implementation of uniform principle.  

Notions of honor and dignity are very similar. Their difference is in the
objective and subjective approach of the evaluation of a person's public
significance qualities. If one means the evaluation of these values by the
environment, then it concerns honor, and if self-esteem is meant, then it
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concerns human dignity. Recognition of the person’s dignity as a value by
the society is the person’s respectful attitude towards himself/herself.
Dignity must be distinguished from honor. Honor is manifestation of dig-
nity and high reputation, which is gained on the basis of human values
and his/her behavior, whereas dignity requires respectful attitude towards
an individual, regardless his/her achievements and qualities and its recog-
nition as the highest value.
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PROTECTION OF DIGNITY: 

THE APPROACH OF THE EUROPEAN COURT

OF HUMAN RIGHTS

ZDRAVKA KALAYDJIEVA 

Judge of the European Court of Human Rights

The scholarly attention and academic discussion on dignity as a legal
notion became more and more lively in recent years. The focus of academ-
ic analysis ranges from a review of the historical sources of philosophy to
present socio-legal studies and jurisprudence of various high courts, and
its scope varies from the linguistic assessment of the frequency of mention-
ing dignity in the reasoning of the courts through attempts to determine
its legal contours and to provide a legal definition of the notion, reaching
urges and encouragement for judicial bodies to further invoke it in their
reasoning and rely on it as an instrument for their analysis and opinions.
Some believe that "the time has arrived to explore what is meant by human
dignity and, more significantly, whether and/or how this meaning can be
imported into …legal structure".1

Scholars are not alone - judges from constitutional courts are brought
together today in Erevan to explore the concept of dignity as a human
right, or an underlying value in the legal context. While the relatively
recent term "human right" appeared for the first time on the legal stage of
the West in the late 18th century and was extensively developed univer-
sally in the last 70 years, the notion of dignity as the basic idea behind
human rights can be traced back to Confucius and Avicenna centuries
ago2. There is hardly doubt among jurists that from the very start of the
process of separation of powers and the endeavor to establish the rule of
law, the moral and philosophical concept of human dignity was at the root
of the need to elaborate and adopt constitutions and international human
rights instruments, as well as for the establishment of courts and bodies for
its effective protection.

Is dignity a right or an underlying legal, or moral value, which lies at the
heart of all human rights and serves as an instrument for justice in the
process of their determination? Unlike many constitutions, the Universal
Declaration of Human Rights, the EU Charter of Fundamental Rights and

1  The Right to Dignity, Rex D.Glensy, Columbia Human Rights Law Review  
2 Peter Leuprecht A Journey to Some Unexplored Sources of Human Rights, Martinus Nijhoff

Publishers, 2012
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34 other international instruments, the European Convention for the
Protection of Human Rights and Fundamental Freedoms (the European
Convention, ECHR) does not mention dignity either in its preamble or as
a part of the catalogue of the rights and freedoms it protects. This might
explain why the frequency of explicit reference to the word "dignity" is not
high in the court's jurisprudence. However, while the word is not men-
tioned and dignity is not proclaimed as a specific free-standing right, the
fathers of the European Convention equally as its judges have never doubt-
ed that the Convention was set for the very purpose of protection of dig-
nity as an underlying value of all human rights in a democratic society.

This understanding was first confirmed by the European Court of Human
Rights (the Court, the ECtHR) in one of the first judgments in the case of
Tyrer v. The United Kingdom. In examining the effect of corporal punish-
ment on minors, the Court considered that absence of publicity of such a
punishment will necessarily prevent its degrading effect - it may well suf-
fice that the victim is humiliated in his own eyes, even if not in the eyes
of others… Thus, … - whereby he was treated as an object in the power of

the authorities, this constituted an assault on precisely that which is one of

the main purposes of Article 3 - to protect … a person's dignity and physi-

cal integrity.3

In the years after this landmark judgment, the Court examined numerous
cases, which typically raise issues of human dignity in the context of pro-
hibition of inhuman and degrading treatment or punishment under Article
3, interference of public authorities with the right to respect to private and
family life under Article 8 and in more recent times - cases concerning
euthanasia also defined as a right to die in dignity. I will try to illustrate
the approach of ECtHR to several recent cases, comparing the notion of
dignity as a right to the view that this is an underlying value and part of
the substance of the rights and freedoms laid down in the Convention.
Unlike other courts, the ECHR appears to tacitly rely and use this notion
as a starting point for the purposes of defining dignity as a threshold of
restriction to individual rights and freedoms as well as for the purposes of
assessing the extent, to which the authorities met their obligations to
respect human dignity even where a right was restricted. 

The Constitutional Court of South Africa and the European Court of
Human Rights examined the similar circumstances in the cases of Rahim
Dawood and Others v. The Minister of Home Affairs4 and of Jeuness v. The
Netherlands5 respectively,  both concerning the situation of families, in
which an alien spouse is required to apply for residence permit from out-
side the territory of the country, to which the other spouse is a national.
The two courts demonstrated a very similar approach to the analysis on the
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3  Application no. 5856/72, 25 April 1978
4  Constituional Court of South Africa, Case CCT 35/99
5  Jeunesse v. The Netherlands (Appl. no. 12738/10, [GC], judgment of 3 October 2014
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extent, to which the authorities met their obligations to respect and pro-
tect dignity under Section 10 of the Constitution of South Africa6 as com-
pared to obligation to respect the right to family life under Article 8 of the
Convention7. 

In the absence of a Constitutional provision directly proclaiming a right to
establish a family and/or a right to respect family life, the Constitutional
Court of Africa relied on its interpretation of the right to dignity to ana-
lyze the applicants' situation. It reiterated that "Human dignity …informs
constitutional adjudication and interpretation at a range of levels and is a
value that informs the interpretation of many, possibly all, other rights.
Human dignity is also a constitutional value that is of central significance
in the limitations analysis." Noting, however, that "unlike other constitu-
tions and many international human rights instruments, in this case the
Constitution did not protect a specific right of individuals who wish to
enter into and sustain permanent intimate relationships", the Court was of
the view that "the primary right implicated was the right to dignity…, on
which it should focus".

Justice O'Regan reminded that "[t]he decision to enter into a marriage
relationship and to sustain such a relationship is a matter of defining sig-
nificance for many if not most people and to prohibit the establishment of
such a relationship impairs the ability of the individual to achieve person-
al fulfilment in an aspect of life that is of central significance…[L]egislation
that significantly impairs the ability of spouses to honour that obligation
would also constitute a limitation of the right to dignity. 

For the court there was no doubt where "a foreign spouse without a resi-
dence permit will be required to leave South Africa pending the decision
of the Regional Board on his or her application for an immigration permit,
the limitation of the rights of the South African spouse is significant even
if this spouse is able to accompany his or her spouse to the foreign state.
It is aggravated by the fact that applicants do not know when their appli-
cations for immigration permits will be considered by the relevant region-
al committee. The limitation is even more substantial where the refusal of
the permit results in the spouses being separated. Enforced separation
places strain on any relationship. That strain may be particularly grave
where spouses are indigent and not in a position to afford international
travel, or where there are children born of the marriage. Indeed, it may well
be that the enforced separation of the couple could destroy the marriage
relationship altogether. Although these provisions do not deprive spouses
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6  Article 10 "Everyone has inherent dignity and the right to have their dignity respected and protected."
7  Article 8. 1.Everyone has the right to respect for his private and family life, his home and his corre-

spondence.
2.There shall be no interference by a public authority with the exercise of this right except such as is
in accordance with the law and is necessary in a democratic society in the interests of national secu-
rity, public safety or the economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and freedoms of others.



36 entirely of the rights to marry and form a family, they nevertheless consti-
tute a significant limitation of the right."  The Constitutional Court follow-
ing the test applied by the European Court in cases under Article 8 saying
that "whether such a limitation is unconstitutional or not will depend upon
whether it is reasonable and justifiable in an open and democratic socie-
ty…[A] limitation of a constitutional right may be justified… only if the
Court concludes that … considering the nature and importance of the right
and extent of its limitation on the one hand, is justified in relation to the
purpose, importance and effect of the provision causing the limitation, tak-
ing into account the availability of less restrictive means to achieve the
purpose of the provision, on the other." 

In this regard the Constitutional Court was of the view that "[t]here [wa]s
no guidance to be found in [the] provisions as to the circumstances in
which immigration officials or the DG may refuse to issue or extend a tem-
porary residence permit"… and reminded that "[t]here is a difference
between requiring a court or tribunal in exercising a discretion to interpret
legislation … and conferring a broad discretion upon an official, who may
be quite untrained in law and constitutional interpretation, and expecting
that official, in the absence of direct guidance, to exercise the discretion
in a manner consistent with the provisions of the Bill of Rights… or the cir-
cumstances in which a limitation of such rights is justifiable." Moreover,
the Constitutional Court was of the view that there was no identifiable
legitimate aim in the failure of the legislator to provide specific guidance
for the manner, in which the discretion to issue or refuse a permit allow-
ing an alien spouse to apply for extension may be exercised. 

Justice O'Regan concluded that the relevant provisions were "inconsistent
with the Constitution because of the absence of legislative guidance iden-
tifying the circumstances, in which a refusal to grant or extend a tempo-
rary permit would be justifiable and that therefore those provisions consti-
tute an infringement of the applicants' constitutional right to dignity,
which protects their rights to marry and cohabit."

The recent case of Jeunesse v. The Netherlands concerned essentially a
similar refusal to allow the applicant to apply for residence from within the
territory of the Netherlands. The applicant did not raise a complaint for the
extent, to which her dignity was impaired and the Convention does not
proclaim dignity as a free-standing right, but explicitly protects the right
to respect to family life. In this case it has also not been disputed that there
was established family life between her and her husband and their three
children - nationals of the Netherlands, which was protected by Article 8
of the Convention. 

Without relying explicitly on dignity as an underlying value of the right to
family, the Grand Chamber of the Court first reiterated that "a State is enti-
tled, as a matter of well-established international law and subject to its
treaty obligations, to control the entry of aliens into its territory and their
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residence there. The Convention does not guarantee the right of a foreign
national to enter or to reside in a particular country (see, for instance,
Nunez § 66). The corollary of a State's right to control immigration is the
duty of aliens such as the applicant to submit to immigration controls and
procedures and leave the territory of the Contracting State when so
ordered if they are lawfully denied entry or residence." However, it noted
that the situation was not limited to the applicant's right to enter the ter-
ritory of the Netherlands, finding that (§121) "[t]he central issue … [wa]s
whether, bearing in mind the margin of appreciation afforded to States in
immigration matters, a fair balance has been struck between the compet-
ing interests at stake, namely the personal interests of the applicant, her
husband and their children in maintaining their family life in the
Netherlands on the one hand and, on the other, the public order interests
of the respondent Government in controlling immigration. It is question-
able whether general immigration policy considerations of themselves can
be regarded as sufficient justification for refusing the applicant residence
in the Netherlands. In this regard the Court reiterated that"[w]hen assess-
ing the compliance of State authorities with their obligations under Article
8, it is necessary to take due account of the situation of all members of the
family, as this provision guarantees protection to the whole family. [I]n
cases concerning family reunification, the Court pays particular attention
to the circumstances of the minor children concerned, especially their age,
their situation in the country or countries concerned and the extent to
which they are dependent on their parents (see Tuquabo-Tekle and Others
v. the Netherlands, cited above, § 44). Similarly to the analysis of the
Constitutional Court of South Africa, the Grand Chamber of Court took
notice of the implied separation of the family concerned and consider[ed]
that in this regard "the national decision-making bodies should, in princi-
ple, advert to and assess evidence in respect of the practicality, feasibility
and proportionality of any such removal in order to give effective protec-
tion and sufficient weight to the best interests of the children directly
affected by it". The Court [wa]s "not convinced that actual evidence on
such matters was considered and assessed by the domestic authorities." 

While looking at two formally different rights pertinent in these similar cir-
cumstances, the two judgments seem to be based on the same principle of
protection against arbitrary interference, which equally applies to the right
to dignity and to the right to family life and requires the authorities to reg-
ulate the matter appropriately so as to allow taking into account all factors
relevant to these rights and the extent, to which the essence of these rights
may legitimately be impaired. The primary concern of both courts appears
to be focused on the risk of potential arbitrariness in the absence of regu-
lation or sufficient examination capable of affecting protected rights.  

In the case of Mc Donald v. The United Kingdom8 Section IV of the Court
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8  Mc Donald (Appl. no. 4241/12), judgment of 20 August 2014



38 examined the applicability of Article 8 of the Convention to circumstances
of withdrawal of social aid provided to the applicant. The applicant in this
case is a former prima ballerina, who suffered an incapacitating stroke and
subsequent falls, which led to her serious mobility problems. The applicant
has a small and neurogenic bladder and had to urinate some two to three
times a night, but was unable safely to access a toilet or commode unaided. 

The domestic authorities and the courts were of the view that "Ms
McDonald's need to be kept safe from falling and injuring herself can be
met by the provision of equipment (pads and/or absorbent sheets). She has
however consistently refused this option as she considers pads and/or
sheets to be an affront to her dignity. Other service users have held simi-
lar views when such measures were initially suggested but once they have
tried them, and been provided with support in using them, they have
realised that the[y] … improve[d] the quality of life by protecting them
from harm and allowing a degree of privacy and independence in circum-
stances which, as the result of health problems, are less than ideal. … If Ms
McDonald were willing to try this option, she might similarly alter her
views." With regard to the complaint under Article 8 of the Convention,
the Court of Appeal found that the conditions for finding a breach had not
been established. Even though the local authority had failed in its duty at
the time … the error was not born of any lack of respect for the applicant's
dignity but of a concern to perform the difficult task of balancing its desire
to assist the applicant with its responsibilities to all its clients within the
limited resources available to it."

On the issue whether the case concerned a failure of the authorities to
meet their positive obligation under Article 8 of the Convention, the
Supreme Court found as follows: "There is, of course, a positive obligation
under Article 8 to respect a person's private life. But it cannot possibly be
argued that such respect was not afforded here. As already indicated, the
respondents went to great lengths both to consult the appellant and [her
partner] … In doing so they sought to respect as far as possible her per-
sonal feelings and desires, at the same time taking account of her safety,
her independence and their own responsibilities towards all their other
clients. They respected the appellant's human dignity and autonomy,
allowing her to choose the details of her care package within their overall
assessment of her needs…" However … it could not "establish interference
… by the respondents [authorities] with her Article 8 rights. [E]ven if such
an interference were established, it would be clearly justified under Article
8(2) - save, of course, for the period prior to the 2009 review when the
respondent's proposed care provision was not 'In accordance with the law'
- on the grounds that it is necessary for the economic well-being of the
respondents and the interests of their other service-users and is a propor-
tionate response to the appellant's needs because it affords her the maxi-
mum protection from injury, greater privacy and independence, and results
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in a substantial costs saving." In her dissenting opinion, Baroness Hale,
appeared to accept that considerations of human dignity were engaged
when someone who could control her bodily functions was obliged to
behave as if she could not.

Before the ECtHR the applicant submitted that both the UIM Convention
on the Rights of Persons with Disabilities and the EU Charter of
Fundamental Rights made it clear that a person's inherent dignity and indi-
vidual autonomy should be at the heart of the Article 8 right to private life.
In particular, Article 19 of the Disability Convention required State parties
to' provide the personal assistance necessary to support living and inclu-
sion in the community. According to the applicant, the only way that she
could live a dignified life was through the continued provision of a night-
time career. The decision to withdraw the night-time care provided by the
social care authorities and to instead require her to use incontinence pads,
even though she was not incontinent, constituted an unjustified interfer-
ence with her right to respect for her private life. In any case, the interfer-
ence with her private life through this unwarranted withdrawal of provid-
ed care had not been in accordance with the law until the introduction of
relevant amendments in November 2009. In her view the Supreme Court
had wrongly applied the doctrine of the margin of appreciation in giving
such a margin to the executive. As a consequence, no proper considera-
tion was given by the domestic courts to the proportionality and/or fair-
ness of the decision in the applicant's case and, if the Court were also to
afford the same margin of appreciation to the State, there would have been
no real proportionality assessment by any court.

In examining the applicant's alternative complaints - that the withdrawal of
night-time care disproportionately interfered with her right to respect for
her private life, or alternatively - that by withdrawing the service the
respondent State was in breach of its positive obligation to provide her with
care, which enabled her to live with dignity, the judgment first recalled
that (§47) in the case of Pretty v. the United Kingdom9 the Court held that
the very essence of the Convention was respect for human dignity and

human freedom: indeed, it was under Article 8 that notions of the quality
of life took on significance because, in an era of growing medical sophis-
tication combined with longer life expectancies, many people were con-
cerned that they should not be forced to linger on in old age or in states
of advanced physical or mental decrepitude which conflicted with their
strongly held ideas of self and personal identity. Although the facts of the
present case differ significantly from those of Pretty, insofar as the present
applicant believed that the level of care offered by the local authority
would  have undignified and distressing consequences, she too was faced
with the possibility of living in a manner which "conflicted with [her]
strongly held ideas of self and personal identity". The Court then contin-
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10  Pretty v. the United Kingdom, (Appl. no. 2346/02), judgment of 29 July 2002



40 ued to agree with Baroness Hale that a general assessment of the appli-
cant's situation does not exclude that the particular measure … was capa-
ble of having an impact on her enjoyment of her right to respect for pri-
vate life as guaranteed under Article 8 § 1 of the Convention. It therefore
finds that the contested measure reducing the level of her healthcare falls
within the scope of Article 8."

The Court further remind[ed] that it has previously considered a number
of earlier "cases concerning funding for care and medical treatment as
falling within the sphere of possible positive obligations because the appli-
cants complained in substance not of action but of a lack of action by the
respondent States (see, for example, Sentges v. the Netherlands and
Pentiacova v. Moldova). Those cases concerned the refusal by the State to
provide funding for medical equipment and/or treatment. In the present
case, however, the local authority had initially provided the applicant with
a night-time carer, albeit, in the description of the Supreme Court, as a
"concession" granted on a "temporary basis"". This brought the circum-
stances closer to the situation in the case of Watts v. the United Kingdom10

, in which the Court was "content to proceed on the basis that a decision
to close the care home where the elderly applicant was resident and to
transfer her to another home constituted an interference with her rights
under Article 8". The Court was "likewise prepared to approach the pres-

ent case as one involving an interference with the applicant's right to

respect for her private life, without entering into the question whether or not

Article 8 § 1 imposes a positive obligation on the Contracting States to put

in place a level of entitlement to care equivalent to that claimed by the

applicant". 

Turning to the compliance of such an interference with Article 8 § 2, the
Court limited its findings to the fact that for a specific period of time the
decision to withdraw the help earlier granted to the applicant lacked any
ground in the domestic law and for this reason was not "in accordance with
the law" as required by paragraph 2 of Article 8. Similarly to the analysis
of the Constitutional Court of South Africa and the one of the Grand
Chamber of the Court, the focus of this judgment fell on the extent, to
which the interference was regulated by the law so as to allow an assess-
ment whether or not this interference reaches beyond the threshold of
impairing dignity and to thus avoid arbitrariness in the manner, in which
the authorities dealt with individual rights, rather than with the substantive
aspect of the alleged degrading nature of the interference itself. 

Thus it appears that while agreeing that the circumstances of the case con-
cerned issues of human dignity as reflected in the Court's case-law under
Article 8 of the Convention, the domestic authorities were of the view that
its protection did not go as far as imposing a positive duty on the author-
ities to provide social aid of the specifically needed nature, the European

10 Watts v. the United Kingdom  (dec), no. 53586/09 of 4 May 2010Z
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Court of Human Rights preferred to analyze the circumstances as disclos-
ing interference with Ms.Mc Donald's rights by the authorities. The Court
was of the view that once afforded, the withdrawal of such aid for a peri-
od of time in the absence of clear legal grounds constituted interference
with the applicant's rights under Article 8 which was not "prescribed in
law" and for this reason was in breach of the requirements of this provi-
sion.

The implicit approach of the Court to dignity as a value underlying the
specifically protected rights and freedoms enshrined in the Convention in
these cases illustrates the use of the notion for the purposes of a two-fold
assessment: first of whether the threshold of restrictions to individual rights
went beyond the requisite level of protection of human dignity and second
- whether the authorities' manner of restricting a right met their obligations
to take human dignity into account - following the principle that dignity
is inviolable even if rights may be lawfully restricted.

Ðå çþ ìå

Åâ ðî ïåéñ êèé ñóä ïî ïðà âàì ÷å ëî âå êà ðàñ ñìàò ðè âà åò äîñ òî è í ñòâî ÷å ëî -
âå êà êàê îñ íî âî ïî ëà ãà þ ùåå ïðà âî, ëå æà ùåå â îñ íî âå âñåõ ïðàâ è ñâî -
áîä, çà ùè ùà å ìûõ Åâðîïåéñêîé êîí âåí öè åé î çàùèòå ïðàâ ÷åëîâåêà è
îñíîâíûõ ñâîáîä, è ñ÷è òà åò, ÷òî èìåí íî óâà æå íèå ÷å ëî âå ÷åñ êî ãî äîñ -
òî è í ñòâà è ñâî áî äû ëè÷ íîñ òè ñîñ òàâ ëÿ þò ñà ìó ñóòü Êîí âåí öèè. 

Ïî ñðàâ íå íèþ ñ ñó äåá íîé ïðàê òè êîé äðó ãèõ ñó äîâ, ïðå öå äå íò íîå ïðà -
âî Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà äå ìî í ñòðè ðó åò, ÷òî ñêðû òûé
ïîä õîä Ñó äà îò íî ñè òåëü íî äîñ òî è í ñòâà ÷å ëî âå êà ñî îò âå ò ñòâó åò ïðèí -
öè ïó åãî íåï ðè êîñ íî âåí íîñ òè, äà æå åñ ëè ïðà âà ìî ãóò áûòü îã ðà íè ÷å -
íû íà çà êîí íûõ îñ íî âà íè ÿõ. Ñóä òàê æå èñ ïîëü çó åò äàí íîå ïî íÿ òèå â
êà ÷å ñò âå èíñòðó ìåí òà äëÿ äâóê ðàò íî ãî ïðà âî âî ãî àíà ëè çà: îñó ùå ñ òâëÿ -
åò ñÿ ëè îã ðà íè ÷å íèå èí äè âè äó àëü íûõ ïðàâ â ïðå äå ëàõ äîëæ íî ãî óâà -
æå íèÿ ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà è ïðè íè ìà þò ëè âëàñ òè âî âíè ìà -
íèå ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî ïðè âû ïîë íå íèè ýòèõ ñâî èõ îáÿ çà -
òåëüñòâ.
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42 ÄÎÑÒÎÈÍÑÒÂÎ ËÈ×ÍÎÑÒÈ Â

ÀÊÑÈÎËÎÃÈ×ÅÑÊÎÉ ÑÈÑÒÅÌÅ

ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÏÐÀÂÎÑÓÄÈß

ÍÈ ÊÎ ËÀÉ  ÁÎÍ ÄÀÐÜ 

Ñóäüÿ Êîíñ òè òó öè îí íî ãî Ñó äà ÐÔ, ä.þ.í., ïðî ôåñ ñîð,
Çàñ ëó æåí íûé äå ÿ òåëü íà ó êè ÐÔ, Çàñ ëó æåí íûé þðèñò ÐÔ

Ñòà ëî òðà äè öè åé, ÷òî êàæ äàÿ íî âàÿ êîí ôå ðåí öèÿ â Åðå âà íå, ó íà øèõ
äîá ðûõ äðó çåé - ñó äåé Êîíñ òè òó öè îí íî ãî Ñó äà Àð ìå íèè, ñòà íî âèò ñÿ,
ñâî å ãî ðî äà, ñìîò ðîì äîñ òè æå íèé òå î ðèè è ïðàê òè êè êîíñ òè òó öè îí íî -
ãî ïðà âî ñó äèÿ. Ïîäò âå ðæ äå íèå òî ìó -  è íû íåø íÿÿ Êîí ôå ðåí öèÿ î
êîíñ òè òó öè îí íîì ñòà òó ñå äîñ òî è í ñòâà ëè÷ íîñ òè.

Ýòî ÷ðåç âû ÷àé íî øè ðî êàÿ, âî ìíî ãîì óíè âåð ñàëü íàÿ ïðîá ëå ìà ñîâ ðå -
ìåí íî ãî êîíñ òè òó öè î íà ëèç ìà; ïî ý òî ìó  ñ÷è òàþ âîç ìîæ íûì îáîç íà -
÷èòü   ëèøü íå êî òî ðûå, â ÷àñò íîñ òè àê ñè î ëî ãè ÷åñ êèå àñ ïåê òû êà òå ãî -
ðèè äîñ òî è í ñòâà. Â îñ íî âå ïðåä ëà ãà å ìî ãî ïîä õî äà -  îðè åí òà öèÿ ïðåæ -
äå âñå ãî íà ïðàã ìà òè ÷åñ êèå öå ëè, ñâÿ çàí íûå ñ óÿñ íå íè åì èíñòðó ìåí -
òàëü íî ãî,  ïðàê òè êî-ïðèê ëàä íî ãî íàç íà ÷å íèÿ àê ñè î ëî ãèè  äîñ òî è í -
ñòâà ëè÷ íîñ òè, èìåÿ â âè äó, ÷òî äîñ òî è í ñòâî ëè÷ íîñ òè, ñ îä íîé ñòî ðî -
íû, îñ íî âà áà çèñ íûõ öåí íîñ òåé ñîâ ðå ìåí íî ãî êîíñ òè òó öè î íà ëèç ìà, à
ñ äðó ãîé - óíè âåð ñàëü íûé êðè òå ðèé ïðî âåð êè çà êî íîâ íà èõ ñî îò âå ò -
ñòâèå òðå áî âà íè ÿì Êîíñ òè òó öèè. Â ñâÿ çè ñ ýòèì ïðåäñ òàâ ëÿ åò ñÿ âåñü -
ìà àê òó àëü íîé ïðîá ëå ìà ðàç ðà áîò êè ïðàê òè ÷åñ êîé êîíñ òè òó öè îí íî-
ñó äåá íîé àê ñè î ëî ãèè äîñ òî è í ñòâà ÷å ëî âå êà êàê âàæ íîé  ñîñ òàâ ëÿ þ -
ùåé   ñó äåá íî ãî êîíñ òè òó öè î íà ëèç ìà1. Ýòî ïðåä ïî ëà ãà åò âíè ìà òåëü íîå
èçó ÷å íèå è îáîá ùå íèå îïû òà íà öè î íàëü íûõ îð ãà íîâ êîíñ òè òó öè îí íî -
ãî ïðà âî ñó äèÿ ïî ïðè ìå íå íèþ èíñ òè òó òà äîñ òî è í ñòâà ÷å ëî âå êà â íîð -
ìî êî íò ðîëü íîé äå ÿ òåëü íîñ òè, ÷òî â ïîë íîé ìå ðå êà ñà åò ñÿ, åñ òå ñò âåí -
íî, è ïðàê òè êè Êîíñ òè òó öè îí íî ãî Ñó äà Ðîñ ñèéñ êîé Ôå äå ðà öèè (â
äàëü íåé øåì - ÊÑ ÐÔ) ïî ýòèì âîï ðî ñàì.

1. Öåí íî ñò íîå èç ìå ðå íèå äîñ òî è í ñòâà ëè÷ íîñ òè êàê íîð ìà òèâ íî-

ïðà âî âîé êà òå ãî ðèè äåéñòâó þ ùå ãî ïðà âà: åäèí ñòâî 

ìåæ äó íà ðîä íî-ïðà âî âûõ è íà öè î íàëü íûõ êîíñ òè òó öè îí íûõ íà ÷àë. 

Äëÿ  îï ðå äå ëå íèÿ ìåñ òà è ðî ëè  äîñ òî è í ñòâà ÷å ëî âå êà â àê ñè î ëî ãè ÷åñ -
êîé ñèñ òå ìå êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ âàæ íî ïî íè ìà íèå íîð ìà -
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1  Ñì.: Áîí äàðü Í.Ñ. Àê ñè î ëî ãèÿ ñó äåá íî ãî êîíñ òè òó öè î íà ëèç ìà: êîíñ òè òó öè îí íûå öåí íîñ òè â òå -
î ðèè è ïðàê òè êå êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ. 2-å èçä., äîï. - Ì.: Þðèñò, 2014.
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òèâ íî-ïðà âî âî ãî ïî òåí öè à ëà äàí íîé êà òå ãî ðèè. Íå ïðå òåí äóÿ íà  ïîë -
íî òó îñ âå ùå íèÿ, ñ÷è òàþ âàæ íûì ó÷è òû âàòü ïðè àíà ëè çå äàí íîé ïðîá -
ëå ìû òî îáñ òî ÿ òåëü ñòâî, ÷òî öåí íî ñò íûé ôå íî ìåí  äîñ òî è í ñòâà ÷å ëî -
âå êà ïðî ÿâ ëÿ åò ñÿ â ñèñ òå ìå ñîâ ðå ìåí íî ãî êîíñ òè òó öè î íà ëèç ìà â íåñ -
êîëü êèõ îñ íî âî ïî ëà ãà þ ùèõ íîð ìà òèâ íî-äîêò ðè íàëü íûõ èç ìå ðå íè ÿõ.

Ýòî, âî-ïåð âûõ, ìåæ äó íà ðîä íî-ïðà âî âîå èç ìå ðå íèå, íîð ìà òèâ íîå
çíà ÷å íèå êî òî ðî ãî äëÿ  Ðîñ ñèè  îï ðå äå ëÿ åò ñÿ òåì, ÷òî îá ùåï ðèç íàí -
íûå ïðèí öè ïû è íîð ìû ìåæ äó íà ðîä íî ãî ïðà âà è ìåæ äó íà ðîä íûå äî -
ãî âî ðû Ðîñ ñèéñ êîé Ôå äå ðà öèè ÿâ ëÿ þò ñÿ ñîñ òàâ íîé ÷àñòüþ åå ïðà âî -
âîé ñèñ òå ìû. Áî ëåå òî ãî, åñ ëè ìåæ äó íà ðîä íûì äî ãî âî ðîì ÐÔ óñ òà íîâ -
ëå íû èíûå ïðà âè ëà, ÷åì ïðå äóñ ìîò ðåí íûå çà êî íîì, òî ïðè ìå íÿ þò ñÿ
ïðà âè ëà ìåæ äó íà ðîä íî ãî äî ãî âî ðà (÷àñòü 4 ñò. 15 Êîíñ òè òó öèè ÐÔ). 
Ñî îò âå ò ñòâåí íî, âñå ìåæ äó íà ðîä íî-ïðà âî âûå íîð ìû,  îò íî ñÿ ùè å ñÿ ê
ñòà òóñ íî-ïðà âî âûì õà ðàê òå ðèñ òè êàì äîñ òî è í ñòâà ÷å ëî âå êà, ÿâ ëÿ þò ñÿ
íîð ìà ìè ïðÿ ìî ãî äåéñòâèÿ íå çà âè ñè ìî  îò ñòå ïå íè  èõ èìï ëå ìåí òà -
öèè â íà öè î íàëü íîå çà êî íî äà òåëü ñòâî ÐÔ. 

Ïðèç íà íèå ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà â êà ÷å ñò âå óíè âåð ñàëü íîé, àá -
ñî ëþò íîé öåí íîñ òè ÿâ ëÿ åò ñÿ îá ùåï ðèç íàí íûì ïîä õî äîì, ïî ëó ÷èâ øèì
ñâîå çàê ðåï ëå íèå â îñ íî âî ïî ëà ãà þ ùèõ äî êó ìåí òàõ ÎÎÍ, ðàç ëè÷ íûõ
ìåæ äó íà ðîä íûõ è ðå ãè î íàëü íûõ êîí âåí öè îí íûõ àê òàõ îá ùå ãî è ñïå -
öè àëü íî ãî õà ðàê òå ðà. Ïðè íè ìàÿ âî âíè ìà íèå, ÷òî íà ðî äû ìè ðà ïîä-
ò âåð äè ëè â Óñ òà âå ÎÎÍ ñâîþ âå ðó â äîñ òî è í ñòâî è öåí íîñòü ÷å ëî âå -
÷åñ êîé ëè÷ íîñ òè (ïðå àì áó ëà), Âñå îá ùàÿ äåê ëà ðà öèÿ ïðàâ ÷å ëî âå êà îò
10 äå êàá ðÿ 1948 ã. ïðî âî çã ëà ñè ëà â êà ÷å ñò âå èñ õîä íî ãî ïðèí öè ïè àëü -
íî ãî îñ íî âà íèÿ âñåé ñèñ òå ìû ïðàâ è ñâî áîä ÷å ëî âå êà ïî ëî æå íèå î
òîì, ÷òî âñå ëþ äè ðîæ äà þò ñÿ ñâî áîä íû ìè è ðàâ íû ìè â ñâî åì äîñ òî è í -
ñòâå (ñò. 1). Â ïðå àì áó ëàõ Ìåæ äó íà ðîä íûõ ïàê òîâ î ãðàæ äà íñ êèõ è ïî -
ëè òè ÷åñ êèõ ïðà âàõ è îá ýêî íî ìè ÷åñ êèõ, ñî öè àëü íûõ è êóëü òóð íûõ
ïðà âàõ, ïðè íÿ òûõ 16 äå êàá ðÿ 1966 ã., ýòà èäåÿ ïî ëó ÷è ëà ðàç âè òèå: áû -
ëî ïðèç íà íî, ÷òî ïðà âà è ñâî áî äû íå ïðîñ òî íà õî äÿò â äîñ òî è í ñòâå ÷å -
ëî âå êà ñâîþ îïî ðó, íî âñå îíè "âû òå êà þò èç ïðè ñó ùå ãî ÷å ëî âå ÷åñ êîé
ëè÷ íîñ òè äîñ òî è í ñòâà". Â ñî îò âå ò ñòâèè ñ ýòèì â ïîñ ëå äó þ ùèõ àê òàõ
ÎÎÍ ïî íè ìà íèå äîñ òî è í ñòâà ÷å ëî âå ÷åñ êîé ëè÷ íîñ òè êàê îñ íî âû âñåõ
ïðàâ è ñâî áîä ïîñ òå ïåí íî íà ïîë íÿ ëîñü íîð ìà òèâ íûì ñî äåð æà íè åì â
ïî ðÿä êå ñîã ëà ñî âà íèÿ âîëü ñó âå ðåí íûõ ãî ñó äàðñòâ ïðè ìå íè òåëü íî ê
îò äåëü íûì, íà è áî ëåå âàæ íûì è ïðîá ëåì íûì ñôå ðàì îá ùå ñò âåí íûõ
îò íî øå íèé. Íå òîëü êî áû ëè ïðè íÿ òû ñïå öè àëü íî ïîñ âÿ ùåí íûå îã ðàæ -
äå íèþ äîñ òî è í ñòâà îò óìà ëå íèÿ äî êó ìåí òû, âêëþ ÷àÿ Äåê ëà ðà öèþ î çà -
ùè òå âñåõ ëèö îò ïû òîê è äðó ãèõ æåñ òî êèõ, áåñ ÷å ëî âå÷ íûõ èëè óíè -
æà þ ùèõ äîñ òî è í ñòâî âè äîâ îá ðà ùå íèÿ è íà êà çà íèÿ îò 9 äå êàá ðÿ 1975 ã.,
Êîí âåí öèþ ïðî òèâ ïû òîê è äðó ãèõ æåñ òî êèõ, áåñ ÷å ëî âå÷ íûõ èëè óíè -
æà þ ùèõ äîñ òî è í ñòâî âè äîâ îá ðà ùå íèÿ è íà êà çà íèÿ îò 10 äå êàá ðÿ
1984 ã. è Ôà êóëü òà òèâ íûé ïðî òî êîë ê íåé îò 18 äå êàá ðÿ 2002 ã., íî è
âî ìíî ãèõ äðó ãèõ äî êó ìåí òàõ ÎÎÍ, â òîì ÷èñ ëå êà ñà þ ùèõ ñÿ çàê ðåï -
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44 ëå íèÿ ïðàâ îò äåëü íûõ êà òå ãî ðèé ãðàæ äàí (ëèö áåç ãðàæ äà í ñòâà), ïðè î-
 ðè òåò íàÿ èäåÿ îáåñ ïå ÷å íèÿ äîñ òî è í ñòâà ëè÷ íîñ òè áû ëà êîíê ðå òè çè ðî -
âà íà ïðè ìå íè òåëü íî ê ïðèç íà íèþ, ñîá ëþ äå íèþ è çà ùè òå ïðàâ è çà -
êîí íûõ èí òå ðå ñîâ ñî îò âå ò ñòâó þ ùèõ ëèö ñ ó÷å òîì îñî áåí íîñ òåé èõ ñî -
öè àëü íî-ïðà âî âî ãî ñòà òó ñà. 

Òàê, íàï ðè ìåð, Êîí âåí öèÿ î ïðà âàõ ðå áåí êà îò 20 íî ÿá ðÿ 1989 ã. îñî -
áûì îá ðà çîì îãî âà ðè âà åò çíà ÷è ìîñòü âîñ ïè òà íèÿ ðå áåí êà â äó õå ìè -
ðà, äîñ òî è í ñòâà, òåð ïè ìîñ òè, ñâî áî äû, ðà âå í ñòâà è ñî ëè äàð íîñ òè (ïðå -
àì áó ëà), ïîä ÷åð êè âà åò íå îá õî äè ìîñòü ñîç äà íèÿ óñ ëî âèé äëÿ ïîë íî öåí -
íîé è äîñ òîé íîé æèç íè íå ïîë íî öåí íûõ â óìñòâåí íîì èëè ôè çè ÷åñ -
êîì îò íî øå íèè äå òåé (÷. 1 ñò. 23), ñâÿ çû âà åò ïîä äåð æà íèå ðå æè ìà
øêîëü íîé äèñ öèï ëè íû ñ ìå òî äà ìè, îò ðà æà þ ùè ìè óâà æå íèå ÷å ëî âå -
÷åñ êî ãî äîñ òî è í ñòâà ðå áåí êà (÷. 2 ñò. 28), îáÿ çû âà åò ãî ñó äà ð ñòâà-ó÷àñò -
íè êîâ îáåñ ïå ÷è âàòü íå äî ïó ùå íèå óíè æà þ ùèõ äîñ òî è í ñòâî ðå áåí êà
âè äîâ îá ðà ùå íèÿ èëè íà êà çà íèÿ, â òîì ÷èñ ëå ïðè ëè øå íèè ðå áåí êà
ñâî áî äû (ï. "à" è "ñ" ñò. 37, ÷. 1 ñò. 40), à òàê æå ïðè íè ìàòü âñå íå îá õî -
äè ìûå ìå ðû äëÿ âîñ ñòà íîâ ëå íèÿ è ñî öè àëü íîé ðå èí òåã ðà öèè ðå áåí êà,
ïîä âå ðã íó òî ãî óíè æà þ ùèì åãî äîñ òî è í ñòâà âè äàì îá ðà ùå íèÿ (ñò. 39). 

Èç ïðèç íà íèÿ ðàâ íî ãî äîñ òî è í ñòâà ëè÷ íîñ òè âû âî äèò ñÿ çàï ðåò ãåí -
äåð íîé äèñê ðè ìè íà öèè â Êîí âåí öèè î ëèê âè äà öèè âñåõ ôîðì äèñê ðè -
ìè íà öèè â îò íî øå íèè æåí ùèí îò 18 äå êàá ðÿ 1979 ã. À Êîí âåí öèÿ î
ïðà âàõ èí âà ëè äîâ îò 13 äå êàá ðÿ 2006 ã. ðàñ ñìàò ðè âà åò äèñê ðè ìè íà öèþ
â îò íî øå íèè ëþ áî ãî ëè öà ïî ïðèç íà êó èí âà ëèä íîñ òè êàê óùåì ëå íèå
äîñ òî è í ñòâà è öåí íîñ òè, ïðè ñó ùèõ ÷å ëî âå ÷åñ êîé ëè÷ íîñ òè (ïðå àì áó -
ëà) è, ñî îò âå ò ñòâåí íî, ñòà âèò ñâî åé öåëüþ ïî îù ðå íèå, çà ùè òó è îáåñ -
ïå ÷å íèå ïîë íî ãî è ðàâ íî ãî îñó ùå ñ òâëå íèÿ âñå ìè èí âà ëè äà ìè âñåõ
ïðàâ ÷å ëî âå êà è îñ íîâ íûõ ñâî áîä, à òàê æå ïî îù ðå íèå óâà æå íèÿ ïðè -
ñó ùå ãî èì äîñ òî è í ñòâà (ñò. 1). 

Îñî áàÿ ðîëü îò âî äèò ñÿ äîñ òî è í ñòâó â ðàì êàõ Ïðèí öè ïîâ ÎÎÍ â îò íî -
øå íèè ïî æè ëûõ ëþ äåé (ïðè íÿ òû ðå çî ëþ öè åé Ãå íå ðàëü íîé Àñ ñà ìá ëåè
ÎÎÍ 16 äå êàá ðÿ 1991 ã.), ñîã ëàñ íî êî òî ðûì ïî æè ëûå ëþ äè äîëæ íû
èìåòü âîç ìîæ íîñòü ïîëü çî âàòü ñÿ ïðà âà ìè ÷å ëî âå êà è îñ íîâ íû ìè ñâî -
áî äà ìè, íà õî äÿñü â ëþ áîì ó÷ ðåæ äå íèè, îáåñ ïå ÷è âà þ ùåì êðîâ, óõîä
èëè ëå ÷å íèå, âêëþ ÷àÿ ïîë íîå óâà æå íèå èõ äîñ òî è í ñòâà, óáåæ äå íèé,
íóæä è ëè÷ íîé æèç íè, à òàê æå ïðà âà ïðè íè ìàòü ðå øå íèÿ â îò íî øå -
íèè óõî äà çà íè ìè è êà ÷å ñò âà èõ æèç íè (ï. 16), âåñ òè äîñ òîé íûé è áå -
çî ïàñ íûé îá ðàç æèç íè è íå ïîä âåð ãàòü ñÿ ýêñïëó à òà öèè è ôè çè ÷åñ êî -
ìó èëè ïñè õî ëî ãè ÷åñ êî ìó íà ñè ëèþ (ï. 17). 

Ñîã ëàñ íî Ïðèí öè ïàì çà ùè òû ïñè õè ÷åñ êè áîëü íûõ ëèö è óëó÷ øå íèÿ
ïñè õè àò ðè ÷åñ êîé ïî ìî ùè (ïðè íÿ òû ðå çî ëþ öè åé Ãå íå ðàëü íîé Àñ ñà ìá -
ëåè ÎÎÍ 17 äå êàá ðÿ 1991 ã.), êî âñåì ëè öàì, êî òî ðûå ñòðà äà þò ïñè õè -
÷åñ êèì çà áî ëå âà íè åì èëè ñ÷è òà þò ñÿ òà êî âû ìè, ñëå äó åò îò íî ñèòü ñÿ ãó -
ìàí íî è ñ óâà æå íè åì ê íå îòú åì ëå ìî ìó äîñ òî è í ñòâó ÷å ëî âå ÷åñ êîé ëè÷ -
íîñ òè, âñå òà êèå ëè öà èìå þò ïðà âî íà çà ùè òó îò îá ðà ùå íèÿ, óíè æà þ -
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ùå ãî ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî (ï. 2 è 3 ïðèí öè ïà 1). Âñå çàê ëþ ÷åí -
íûå, â ñî îò âå ò ñòâèè ñ Îñ íîâ íû ìè ïðèí öè ïà ìè îá ðà ùå íèÿ ñ çàê ëþ -
÷åí íû ìè (ïðè íÿ òû ðå çî ëþ öè åé Ãå íå ðàëü íîé Àñ ñà ìá ëåè ÎÎÍ îò 14 äå -
êàá ðÿ 1990 ã.), ïîëü çó þò ñÿ óâà æè òåëü íûì îò íî øå íè åì ââè äó ïðè ñó ùå -
ãî èì äîñ òî è í ñòâà è èõ çíà ÷è ìîñ òè êàê ëþ äåé (ï. 1). 

Ïðè ýòîì ñëå äó åò ó÷è òû âàòü, ÷òî êîí öåï öèÿ äîñ òî è í ñòâà ëè÷ íîñ òè, ïî -
ëó ÷èâ øàÿ ñâîå îò ðà æå íèå â àê òàõ ÎÎÍ, èñ õî äèò èç ïðèç íà íèÿ òî ãî,
÷òî óò âå ðæ äå íèå ïðèí öè ïîâ ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà, ñïðà âåä ëè -
âîñ òè è ðà âå í ñòâà îá ðà çó åò íå òîëü êî èí äè âè äó àëü íóþ îò âå ò ñòâåí -
íîñòü ãî ñó äàðñòâ-÷ëå íîâ ïå ðåä ñîáñòâåí íû ìè îá ùå ñò âà ìè, íî è èõ
êîë ëåê òèâ íóþ îò âå ò ñòâåí íîñòü, ñâÿ çàí íóþ ñ îáåñ ïå ÷å íè åì ýòèõ ïðèí -
öè ïîâ íà ãëî áàëü íîì óðîâ íå (ï. 2 Äåê ëà ðà öèè òû ñÿ ÷å ëå òèÿ ÎÎÍ îò 8
ñåí òÿá ðÿ 2000 ã.). Ýòî ïðåä ïî ëà ãà åò, â ÷àñò íîñ òè, ïðè íÿ òèå óñè ëèé ê
èñ êî ðå íå íèþ óíè æà þ ùåé ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî êðàé íåé íè ùå òû
(ï. 11 Äåê ëà ðà öèè), çà ùè òó íà è áî ëåå óÿç âè ìûõ (ï. 26 Äåê ëà ðà öèè).

Ñî îò âå ò ñòâó þ ùèå ïîä õî äû ïî ëó ÷à þò ñâîå îò ðà æå íèå è àê òèâ íîå ðàç -
âè òèå â åâ ðî ïåéñ êîì ïðà âî âîì ïðîñò ðà í ñòâå. Óâà æå íèå ÷å ëî âå ÷åñ êî -
ãî äîñ òî è í ñòâà - îä íà èç áà çî âûõ öåí íîñ òåé, íà êî òî ðûõ îñ íî âàí Åâ -
ðî ïåéñ êèé Ñî þç (ñò. 2 Äî ãî âî ðà î Åâ ðî ïåéñ êîì Ñî þ çå îò 7 ôåâ ðà ëÿ
1992 ã., ñ èçì. è äîï. îò 13 äå êàá ðÿ 2007 ã.), â ñâÿ çè ñ ÷åì ïðèç íà íèå
íåï ðè êîñ íî âåí íîñ òè ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà, îáÿ çàí íîñòü åãî óâà -
æå íèÿ è çà ùè òû âûñ òó ïà åò  ðó êî âî äÿ ùèì ïðèí öè ïîì, çàê ðåï ëåí íûì
â Õàð òèè Åâ ðî ïåéñ êî ãî Ñî þ çà îá îñ íîâ íûõ ïðà âàõ îò 12 äå êàá ðÿ 2007
ã. (ðàçä. I). Ýòîé öå ëè ñëó æàò òàê æå, â ÷àñò íîñ òè, Åâ ðî ïåéñ êàÿ êîí âåí -
öèÿ ïî ïðå äóï ðåæ äå íèþ ïû òîê è áåñ ÷å ëî âå÷ íî ãî èëè óíè æà þ ùå ãî
äîñ òî è í ñòâî îá ðà ùå íèÿ èëè íà êà çà íèÿ îò 26 íî ÿá ðÿ 1987 ã., Åâ ðî ïåéñ -
êàÿ êîí âåí öèÿ î ìåæ äó íà ðîä íîé äåéñòâè òåëü íîñ òè ñó äåá íûõ ðå øå íèé
ïî óãî ëîâ íûì äå ëàì îò 28 ìàÿ 1970 ã. (ïðå àì áó ëà), Åâ ðî ïåéñ êàÿ êîí -
âåí öèÿ î íåï ðè ìå íè ìîñ òè ñðî êà äàâ íîñ òè ê ïðåñ òóï ëå íè ÿì ïðî òèâ ÷å -
ëî âå ÷å ñò âà è âî åí íûì ïðåñ òóï ëå íè ÿì îò 25 ÿí âà ðÿ 1974 ã. (ïðå àì áó ëà),
Åâ ðî ïåéñ êàÿ êîí âåí öèÿ î òðàí ñãðà íè÷ íîì òå ëå âè äå íèè îò 5 ìàÿ 1989
ã. (ïðå àì áó ëà, ÷. 1 ñò. 7), Åâ ðî ïåéñ êàÿ êîí âåí öèÿ î ñîâ ìå ñò íîì êè íî-
ï ðî èç âî ä ñòâå îò 2 îê òÿá ðÿ 1992 ã. (÷. 3 ñò. 5), Åâ ðî ïåéñ êàÿ ñî öè àëü íàÿ
õàð òèÿ (ïå ðåñ ìîò ðåí íàÿ) îò 3 ìàÿ 1996 ã. (ï. 4 è 26 ÷. II, ï. 1 ñò. 4, ñò.
23, ñò. 26 ÷. II), Õàð òèÿ åâ ðî ïåéñ êîé áå çî ïàñ íîñ òè (ï. 21 è 22).

Âî-âòî ðûõ, íà öè î íàëü íîå êîíñ òè òó öè îí íî-ïðà âî âîå èç ìå ðå íèå  äîñ -

òî è í ñòâà ÷å ëî âå êà. Íà óðîâ íå íà öè î íàëü íî ãî êîíñ òè òó öè îí íî ãî ïðà -
âà çàê ðåï ëå íèå èäåè óâà æå íèÿ è îõ ðà íû äîñ òî è í ñòâà ÷å ëî âå ÷åñ êîé
ëè÷ íîñ òè õà ðàê òå ðè çó åò ñÿ ðàç íî îá ðà çè åì èñ ïîëü çó å ìûõ ïîä õî äîâ, êî -
òî ðûå ðàç ëè ÷à þò ñÿ, â ÷àñò íîñ òè, ïî ïðè äà âà å ìî ìó äîñ òî è í ñòâó ëè÷ -
íîñ òè êîíñ òè òó öè îí íî ìó ñòà òó ñó, îáú å ìó, ñî äåð æà òåëü íî ìó íà ïîë íå -
íèþ, âçà è ìîñ âÿ çÿì ñ èíû ìè êîíñ òè òó öè îí íû ìè èíñ òè òó òà ìè, âêëþ ÷àÿ
ïðà âà è ñâî áî äû ÷å ëî âå êà è ãðàæ äà íè íà, ïóá ëè÷ íóþ âëàñòü è ò.ï. Â íå -
êî òî ðûõ ñòðà íàõ, íàï ðè ìåð, âî Ôðàí öèè, ôîð ìó ëà äîñ òî è í ñòâà ëè÷ -
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íîñ òè âî îá ùå íå èìå åò íå ïîñ ðå ä ñòâåí íî-òåêñ òî âî ãî óðå ãó ëè ðî âà íèÿ â
Îñ íîâ íîì Çà êî íå. Â òî æå âðå ìÿ ñõîä íîå êîíñ òè òó öè îí íîå çàê ðåï ëå -
íèå äîñ òî è í ñòâà ëè÷ íîñ òè â ðàç íûõ ñòðà íàõ âîâ ñå íå îç íà ÷à åò îáù -
íîñòü âè äå íèÿ êîíñ òè òó öè îí íîé êîí öåï öèè äîñ òî è í ñòâà. 

Îä íó èç íà è áî ëåå êîí öå íò ðè ðî âàí íûõ è åì êèõ ôîð ìó ëè ðî âîê ìîæ íî
îá íà ðó æèòü â Êîíñ òè òó öèè ÔÐÃ, êî òî ðàÿ îáú ÿâ ëÿ åò äîñ òî è í ñòâî ÷å -
ëî âå êà íåï ðè êîñ íî âåí íûì, à óâà æå íèå è çà ùè òó åãî - îáÿ çàí íîñòüþ
âñÿ êîé ãî ñó äà ð ñòâåí íîé âëàñ òè (÷. 1 ñò. 1). Äîñ òî è í ñòâî ëè÷ íîñ òè çäåñü
- èñ õîä íîå îñ íî âà íèå âñå ãî êîíñ òè òó öè îí íî ãî ñòðîÿ, êî òî ðîå ïîä äåð -
æè âà åò ñÿ ñîâ ìå ñò íû ìè óñè ëè ÿ ìè âñåõ óðîâ íåé è ñóáú åê òîâ ïóá ëè÷ íîé
âëàñ òè. 

Âìåñ òå ñ òåì íà öè î íàëü íûå òðà äè öèè è êîíê ðåò íî-èñ òî ðè ÷åñ êèé êîí -
òåêñò ìî ãóò ïðå äîï ðå äå ëÿòü ñó ùå ñò âåí íûå îñî áåí íîñ òè êîíñ òè òó öè -
îí íî ãî îôîðì ëå íèÿ êà òå ãî ðèè äîñ òî è í ñòâà ÷å ëî âå êà. Äîñ òà òî÷ íî ñäåð -
æàí íûé ïîä õîä ê çàê ðåï ëå íèþ äîñ òî è í ñòâà ëè÷ íîñ òè õà ðàê òå ðåí äëÿ
Îñ íîâ íûõ Çà êî íîâ òà êèõ ñòðàí, êàê Êè òàé, Ïà êèñ òàí, ßïî íèÿ. Òàê,
Êîíñ òè òó öèÿ Êè òàÿ îã ðà íè ÷è âà åò ñÿ çàê ðåï ëå íè åì ëè÷ íî ãî äîñ òî è í -
ñòâà â äó õå èäåè íåï ðè êîñ íî âåí íîñ òè ëè÷ íîñ òè, îáú ÿâ ëÿÿ íåï ðè êîñ íî -
âåí íû ìè ÷åñòü è äîñ òî è í ñòâî ãðàæ äàí è ââî äÿ çàï ðåò êà êèì áû òî íè
áû ëî ñïî ñî áîì ïîä âåð ãàòü ãðàæ äàí îñ êî ðá ëå íè ÿì, êëå âå òå, ëîæ íûì
îá âè íå íè ÿì è òðàâ ëå (ñò. 38). Â Êîíñ òè òó öèè Èñ ëà ìñ êîé Ðåñ ïóá ëè êè
Ïà êèñ òàí äîñ òî è í ñòâî ëè÷ íîñ òè óñ òà íàâ ëè âà åò ñÿ â åäèí ñòâå ñ íåï ðè -
êîñ íî âåí íîñòüþ æè ëè ùà è, ñî îò âå ò ñòâåí íî, îíè îáú ÿâ ëÿ þò ñÿ íå ðó øè -
ìû ìè â ðàì êàõ çà êî íà (÷. 1 ñò. 14). Êîíñ òè òó öèè ßïî íèè ñ ó÷å òîì íà -
öè î íàëü íîé ñïå öè ôè êè îò âî äèò ðå øà þ ùóþ ðîëü  ïðèí öè ïó ëè÷ íî ãî
äîñ òî è í ñòâà è ðà âå í ñòâà ïî ëîâ ïðè ìå íè òåëü íî ê ñîñ òàâ ëå íèþ çà êî íîâ
â îò íî øå íèè âû áî ðà ñóï ðó ãà, èìó ùå ñò âåí íûõ ïðàâ ñóï ðó ãîâ, íàñ ëå ä -
ñòâà, âû áî ðà ìåñ òà æè òåëü ñòâà, ðàç âî äà è äðó ãèõ âîï ðî ñîâ, ñâÿ çàí íûõ
ñ áðà êîì è ñåìü åé (ñò. 24). 

Òðà äè öè îí íî øè ðî êîå îò ðà æå íèå â êîíñ òè òó öè îí íûõ òåêñ òàõ ïî ëó ÷à -
þò êîíê ðåò íî-ëè÷ íî ñò íûå, îò íî ñÿ ùè å ñÿ ê èí äè âè äó àëü íîé àâ òî íî ìèè
õà ðàê òå ðèñ òè êè äîñ òî è í ñòâà ëè÷ íîñ òè, ñâÿ çàí íûå ñ íå äî ïóñ òè ìîñòüþ
âìå øà òåëü ñòâà â ñôå ðó ÷àñò íîé æèç íè, ïðè ìå íå íèÿ ïû òîê, íà ñè ëèÿ,
äðó ãî ãî æåñ òî êî ãî èëè óíè æà þ ùå ãî äîñ òî è í ñòâî ÷å ëî âå êà îá ðà ùå íèÿ,
÷òî ìîæ íî ñ÷è òàòü îá ùèì ìåñ òîì çà ðó áåæ íî ãî êîíñ òè òó öè îí íî ãî ïðà -
âà (íàï ðè ìåð, ñò. 20, 22, 29, 33 Êîíñ òè òó öèè Êûð ãû çñ êîé Ðåñ ïóá ëè êè,
ñò. 54, 57 Êîíñ òè òó öèè Ðåñ ïóá ëè êè Ìàëü äè âû, ï. 13,17 ñò. 16, ï. 2 ÷. 1
ñò. 17 Êîíñ òè òó öèè Ìîí ãîëüñ êîé Íà ðîä íîé Ðåñ ïóá ëè êè, ñò. 18, 21, 34
Êîíñ òè òó öèè Ðåñ ïóá ëè êè Ñëî âå íèè, ñò. 5, 42 Êîíñ òè òó öèè Ðåñ ïóá ëè êè
Òàä æè êèñ òàí, ñò. 23, 30 Êîíñ òè òó öèè Òó íèñ êîé Ðåñ ïóá ëè êè, ñò. 26, 27
48 Êîíñ òè òó öèè Óç áå êèñ òàí è äð.). 

Îä íà êî çà ÷àñ òóþ òà êèì ïî ëî æå íè ÿì ñî ïó ò ñòâó þò èíûå ìî ìåí òû, êà -
ñà þ ùè å ñÿ ïðåæ äå âñå ãî âîñï ðè ÿ òèÿ äîñ òî è í ñòâà ëè÷ íîñ òè êàê íå êîé
îñ íî âû äëÿ ñîç äà íèÿ óñ ëî âèé äîñ òè æå íèÿ ÷å ëî âå êîì îï ðå äå ëåí íî ãî
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ñî öè àëü íî ãî ñòà òó ñà è âîç ìîæ íîñ òåé âå äå íèÿ èì ïðè åì ëå ìî ãî ïî êà -
÷å ñò âó îá ðà çà æèç íè. Ê ïðè ìå ðó, Êîíñ òè òó öèÿ Èñ ïà íèè, ïðèç íà âàÿ
äîñ òî è í ñòâî ëè÷ íîñ òè è íåï ðè êîñ íî âåí íîñòü åãî ïðàâ îñ íî âîé ïî ëè -
òè ÷åñ êî ãî ñòðîÿ è îá ùå ñò âåí íî ãî ìè ðà (÷. 1 ñò. 10), ñâÿ çû âà åò ãî ñó äà ð-
 ñòâî íå îá õî äè ìîñòüþ ñïî ñî á ñòâî âàòü ðàç âè òèþ êóëü òó ðû è ýêî íî ìè -
êè â öå ëÿõ îáåñ ïå ÷å íèÿ âñåì äîñ òîé íî ãî êà ÷å ñò âà æèç íè (ïðå àì áó ëà),
çàê ðåï ëÿ åò ïðà âî âñåõ èñ ïàí öåâ íà äîñ òîé íîå, áëà ãî ó ñò ðî åí íîå æèëüå
(ñò. 47). Â Êîíñ òè òó öèè Êûð ãû çñ êîé Ðåñ ïóá ëè êè ñîç äà íèå óñ ëî âèé
æèç íè è ñâî áîä íîå ðàç âè òèå ëè÷ íîñ òè, ñî äåé ñòâèå çà íÿ òîñ òè ðàñ ñìàò -
ðè âà åò ñÿ â êà ÷å ñò âå öå ëå âî ãî îðè åí òè ðà ãî ñó äà ð ñòâåí íîé äå ÿ òåëü íîñ -
òè, êî òî ðûé ïðåä ïî ëà ãà åò, ÷òî Êûð ãû çñ êàÿ Ðåñ ïóá ëè êà â ýòèõ öå ëÿõ
ðàç ðà áà òû âà åò ñî öè àëü íûå ïðîã ðàì ìû (÷. 1 ñò. 9). Êîíñ òè òó öèÿ Ðåñ -
ïóá ëè êè Èí äèÿ, ïðèç âàí íàÿ óò âåð äèòü äëÿ âñåõ ãðàæ äàí ñîä ðó æå ñò âî,
ãà ðàí òè ðó þ ùåå è çà ùè ùà þ ùåå ÷åñòü è äîñ òî è í ñòâî êàæ äî ãî èí äè âè -
äà è åäèí ñòâî è öå ëî ñò íîñòü Íà öèè (ïðå àì áó ëû), îò íî ñèò ê ïðèí öè ïàì
ïî ëè òè êè, êî òî ðûì äîëæ íî ñëå äî âàòü ãî ñó äà ð ñòâî, â ÷àñò íîñ òè, îáåñ -
ïå ÷å íèå òî ãî, ÷òî áû äå òè èìå ëè âîç ìîæ íîñòü ðàç âè âàòü ñÿ â íå îá õî äè -
ìûõ äëÿ èõ çäî ðîâüÿ óñ ëî âè ÿõ, îáåñ ïå ÷è âà þ ùèõ ñâî áî äó è äîñ òî è í -
ñòâî, à äåòñòâî è þíîñòü ïîëü çî âà ëèñü çà ùè òîé îò ýêñïëó à òà öèè è ìî -
ðàëü íîé è ìà òå ðè àëü íîé çàá ðî øåí íîñ òè (ï. "f" ñò. 3 9), à òàê æå óñ òà -
íàâ ëè âà åò îáÿ çàí íîñòü êàæ äî ãî ãðàæ äà íè íà îò êà çàòü ñÿ îò ïðàê òè êè
íà ðó øå íèÿ äîñ òî è í ñòâà æåí ùèí (ï. "e" ñò. 51À). Â Êîíñ òè òó öèè Ðåñ -
ïóá ëè êè Êî ðåÿ, ïîñ êîëü êó âñåì ãðàæ äà íàì îáåñ ïå ÷è âà åò ñÿ ÷å ëî âå ÷åñ -
êîå äîñ òî è í ñòâî è ïðà âî íà ñòðåì ëå íèå ê ñ÷àñòüþ (ñò. 10), ïðå äóñ ìîò -
ðå íî îï ðå äå ëå íèå çà êî íîì ñòàí äàð òîâ óñ ëî âèé òðó äà, ÷òî áû ãà ðàí òè -
ðî âàòü äîñ òî è í ñòâî ÷å ëî âå êà (÷. 3 ñò. 32), çàê ðåï ëå íî ïðà âî ãðàæ äàí íà
äîñ òîé íóþ ÷å ëî âå êà æèçíü (÷. 1 ñò. 34), ïðå äóñ ìîò ðå íî â êà ÷å ñò âå îñ -
íî âà íèÿ áðà êà è ñåìüè óâà æå íèå äîñ òî è í ñòâà ÷å ëî âå êà è ðà âå í ñòâî
ïî ëîâ, à òàê æå îáÿ çàí íîñòü ãî ñó äà ð ñòâà äå ëàòü âñå âîç ìîæ íîå äëÿ äîñ -
òè æå íèÿ ýòî ãî (÷. 1 ñò. 36).

Êîíñ òè òó öèÿ Áåëü ãèè, óìàë ÷è âàÿ î äîñ òî è í ñòâå ëè÷ íîñ òè â àñ ïåê òå
íåï ðè êîñ íî âåí íîñ òè, îä íîâ ðå ìåí íî óñ òà íàâ ëè âà åò ïðà âî êàæ äî ãî
"âåñ òè æèçíü, ñî îò âå ò ñòâó þ ùóþ ÷å ëî âå ÷åñ êî ìó äîñ òî è í ñòâó" è ïðå -
äóñ ìàò ðè âà åò ñ ýòîé öåëüþ íå îá õî äè ìîñòü çà êî íî äà òåëü íî ãî ãà ðàí òè -
ðî âà íèÿ ñ ó÷å òîì ñî îò âå ò ñòâó þ ùèõ îáÿ çà òåëüñòâ ýêî íî ìè ÷åñ êèõ, ñî -
öè àëü íûõ è êóëü òóð íûõ ïðàâ è îï ðå äå ëå íèå óñ ëî âèé èõ îñó ùå ñ òâëå -
íèÿ, è â ÷àñò íîñ òè, ýòî êà ñà åò ñÿ ïðà âà íà òðóä, íà ñî öè àëü íîå ñòðà õî -
âà íèå, îõ ðà íó çäî ðîâüÿ, ñî öè àëü íóþ, ìå äè öè íñ êóþ è þðè äè ÷åñ êóþ
ïî ìîùü, íà äîñ òîé íîå æè ëè ùå, íà çäî ðî âóþ îê ðó æà þ ùóþ ñðå äó, íà
êóëü òóð íîå è ñî öè àëü íîå ïðîö âå òà íèå (ñò. 23).

ßð êî âû ðà æåí íû ìè ñî öè àëü íûå àñ ïåê òû êà òå ãî ðèè äîñ òî è í ñòâà ëè÷ -
íîñ òè ÿâ ëÿ þò ñÿ è â ñèñ òå ìå Êîíñ òè òó öèè Èòàëü ÿ íñ êîé Ðåñ ïóá ëè êè,
êî òî ðàÿ çàê ðåï ëÿ åò îäè íà êî âîå îá ùå ñò âåí íîå äîñ òî è í ñòâî âñåõ ãðàæ -
äàí (ñò. 3), ïðà âî ñïî ñîá íûõ è äîñ òîé íûõ ó÷å íè êîâ, äà æå åñ ëè îíè ëè -
øå íû ñðåäñòâ, íà ïå ðå õîä íà âûñ øèå ñòó ïå íè îáó ÷å íèÿ (ñò. 34), ïðà âî 47
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48 òðó äÿ ùå ãî ñÿ íà âîç íàã ðàæ äå íèå, ñî îò âå ò ñòâó þ ùåå êî ëè ÷å ñò âó è êà-
 ÷å ñò âó åãî òðó äà è äîñ òà òî÷ íîå âî âñÿ êîì ñëó ÷àå äëÿ îáåñ ïå ÷å íèÿ åìó
è åãî ñåìüå ñâî áîä íî ãî è äîñ òîé íî ãî ñó ùå ñò âî âà íèÿ (ñò. 36), íå äî ïóñ -
òè ìîñòü îñó ùå ñ òâëå íèÿ ÷àñò íîé õî çÿé ñòâåí íîé èíè öè à òè âû â ïðî òè -
âî ðå ÷èè ñ îá ùå ñò âåí íîé ïîëü çîé èëè îá ðà çîì, ïðè ÷è íÿ þ ùèì óùåðá
áå çî ïàñ íîñ òè, ñâî áî äå èëè ÷å ëî âå ÷åñ êî ìó äîñ òî è í ñòâó (ñò. 41).

Â Êîíñ òè òó öèè Ðåñ ïóá ëè êè Àð ìå íèÿ êà òå ãî ðèÿ äîñ òî è í ñòâà ëè÷ íîñ òè
ðàñê ðû âà åò ñÿ â ïÿ òè÷ ëåí íîì âè äå ÷å ðåç òà êèå åå õà ðàê òå ðèñ òè êè, êàê:
1) âûñ øàÿ öåí íîñòü (ñò. 3); 2) íå îòú åì ëå ìàÿ îñ íî âà ïðàâ è ñâî áîä ÷å -
ëî âå êà, ïîä ëå æà ùàÿ óâà æå íèþ è îõ ðà íå ñî ñòî ðî íû ãî ñó äà ð ñòâà (ñò.
14); 3) òðå áî âà íèå àá ñî ëþò íî ãî çàï ðå òà æåñ òî êî ãî èëè óíè çè òåëü íî ãî
îá ðà ùå íèÿ (ñò. 17); 4) îáÿ çàí íîñòü êàæ äî ãî óâà æàòü äîñ òî è í ñòâî äðó -
ãèõ (ñò. 47); 5) îñ íîâ íàÿ çà äà ÷à ãî ñó äà ð ñòâà â ýêî íî ìè ÷åñ êîé, ñî öè àëü -
íîé, êóëü òóð íîé ñôå ðàõ, ñâÿ çàí íàÿ ñ îáåñ ïå ÷å íè åì äîñ òîé íî ãî æèç -
íåí íî ãî óðîâ íÿ ïî æè ëûõ ëþ äåé (ï. 12 ñò. 48).

Âìåñ òå ñ òåì â êîíñ òè òó öè îí íûõ àê òàõ îò äåëü íûõ çà ðó áåæ íûõ ãî ñó -
äàðñòâ ìîæ íî âñòðå òèòü âïîë íå îï ðå äå ëåí íûå õà ðàê òå ðèñ òè êè äîñ -
òî è í ñòâà êàê ïóá ëè÷ íî-âëàñò íîé ïî ëè òè êî-ïðà âî âîé öåí íîñ òè. Íà-
ï ðè ìåð, Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Óç áå êèñ òàí ðàñ ñìàò ðè âà åò äîñ òî è -
í ñòâî è äðó ãèå íå îòú åì ëå ìûå ïðà âà â êà ÷å ñò âå áà çèñ íîé îñ íî âû ðåñ -
ïóá ëè êà íñ êîé äå ìîê ðà òèè (ñò. 13) è óñ òà íàâ ëè âà åò àá ñî ëþò íûé çàï ðåò
íà óùåì ëå íèå ïðàâ, ñâî áîä è äîñ òî è í ñòâà ëèö, ñîñ òàâ ëÿ þ ùèõ îï ïî çè -
öè îí íîå ìåíü øè í ñòâî â ïî ëè òè ÷åñ êèõ ïàð òè ÿõ, îá ùå ñò âåí íûõ îáú å -
äè íå íè ÿõ, ìàñ ñî âûõ äâè æå íè ÿõ, à òàê æå â ïðåäñ òà âè òåëü íûõ îð ãà íàõ
âëàñ òè (ñò. 34). Â ñî îò âå ò ñòâèè ñ ï. "d" ñò. 67 Êîíñ òè òó öèè Ðåñ ïóá ëè -
êè Ìàëü äè âû êàæ äûé ãðàæ äà íèí îáÿ çàí ñî äåé ñòâî âàòü óê ðåï ëå íèþ
ñó âå ðå íè òå òà, åäèí ñòâà, áå çî ïàñ íîñ òè, òåð ðè òî ðè àëü íîé öå ëî ñò íîñ òè
è äîñ òî è í ñòâà Ìàëü äèâ. Ñîã ëàñ íî æå Êîíñ òè òó öèè Ðåñ ïóá ëè êè Áå ëà -
ðóñü îñ êî ðá ëå íèå íà öè î íàëü íî ãî äîñ òî è í ñòâà ïðåñ ëå äó åòñÿ ïî çà êî íó
(ñò. 50). 

Â ðÿ äå ñëó ÷à åâ ïóá ëè÷ íî-ïî ëè òè ÷åñ êèå õà ðàê òå ðèñ òè êè äîñ òî è í ñòâà
ëè÷ íîñ òè ïî ëó ÷à þò ñâîå êîíñ òè òó öè îí íîå çàê ðåï ëå íèå ïðè ìå íè òåëü -
íî ê ñïå öè ôè ÷åñ êèì ñòà òóñ íûì õà ðàê òå ðèñ òè êàì îò äåëü íûõ âûñ øèõ
äîëæ íî ñò íûõ ëèö ãî ñó äà ð ñòâà. Òàê, Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Áå ëà ðóñü
â ñèñ òå ìó äîñ òà òî÷ íî ãî ðàç âåð íó òî ãî ðå ãó ëè ðî âà íèÿ ðàç ëè÷ íûõ àñ ïåê -
òîâ äîñ òî è í ñòâà (ñò. 2, 21, 25, 28, 34, 41, 42, 53, 60) âêëþ ÷à åò â òîì ÷èñ -
ëå ïî ëî æå íèÿ îá îõ ðà íå çà êî íîì ÷åñ òè è äîñ òî è í ñòâà Ïðå çè äåí òà (ñò.
79). Àíà ëî ãè÷ íûå ïî ëî æå íèÿ ñî äåð æàò ñÿ è â Êîíñ òè òó öèè Òóðê ìå íèñ -
òà íà (ñò. 56), êî òî ðàÿ íà ðÿ äó ñ ýòèì ïðå äóñ ìàò ðè âà åò ãî ñó äà ð ñòâåí íîå
ãà ðàí òè ðî âà íèå çà ùè òû ÷åñ òè è äîñ òî è í ñòâà êàæ äî ãî äå ïó òà òà Ìåäæ -
ëè ñà (ñò. 67). Ñ äðó ãîé ñòî ðî íû, èìå þò ìåñ òî ñëó ÷àè ïåð ñî íè ôè êà öèè
ñóáú åê òà, îò âå ò ñòâåí íî ãî  çà îáåñ ïå ÷å íèå äîñ òî è í ñòâà ëè÷ íîñ òè; òàê,
Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Òàä æè êèñ òàí âêëþ ÷à åò ïî ëî æå íèå îá îáåñ -
ïå ÷å íèè ïðàâ, ñâî áîä, ÷åñ òè è äîñ òî è í ñòâà ãðàæ äàí â òåêñò êëÿò âû
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49

Ïðå çè äåí òà Ðåñ ïóá ëè êè, ïðè íè ìà å ìîé ïå ðåä âñòóï ëå íèåì â äîëæ -
íîñòü (ñò. 67).

Ñî îò âå ò ñòâó þ ùèå íà öè î íàëü íûå îñî áåí íîñ òè çàê ðåï ëå íèÿ êîíñ òè òó -
öè îí íî ãî ñòà òó ñà äîñ òî è í ñòâà ÷å ëî âå êà âëè ÿ þò, åñ òå ñò âåí íî, è íà íîð -
ìà òèâ íûé ïî òåí öè àë äàí íîé êà òå ãî ðèè. ×òî æå êà ñà åò ñÿ îá ùèõ ïîä õî -
äîâ, õà ðàê òåð íûõ â ýòîé ÷àñ òè äëÿ ñîâ ðå ìåí íûõ  íà öè î íàëü íî-ãî ñó äà ð-
 ñòâåí íûõ ïðà âî âûõ  ñèñ òåì, òî âàæ íî îá ðà òèòü âíè ìà íèå, â ÷àñò íîñ -
òè, íà ñà ìè  ôîð ìû êîíñ òè òó öè îí íî ãî èç ìå ðå íèÿ äîñ òî è í ñòâà ÷å ëî âå -
êà. Ýòî: À) ïðÿ ìîå òåêñ òó àëü íîå çàê ðåï ëå íèå â íîð ìàõ è èíñ òè òó òàõ
Êîíñ òè òó öèè êàê Îñ íîâ íîì Çà êî íå ãî ñó äà ð ñòâà; Á) èìï ëè öèò íî âû ðà -
æåí íûå öåí íî ñò íûå íà ÷à ëà äîñ òî è í ñòâà ÷å ëî âå êà â ïðèí öè ïàõ, îñ íî -
âàõ, ò.å. â ñà ìîì Äó õå, à íå Áóê âå Êîíñ òè òó öèè. Äóõ Êîíñ òè òó öèè - áó -
äåò îò ìå ÷å íî ïî ïóò íî - èìå åò, âîç ìîæ íî, áîëü øåå çíà ÷å íèå äëÿ íîð -
ìà òèâ íî ãî óò âå ðæ äå íèÿ äîñ òî è í ñòâà ÷å ëî âå êà â êà ÷å ñò âå îñ íî âî ïî ëà -
ãà þ ùåé êîíñ òè òó öè îí íîé öåí íîñ òè, ÷åì ñàì ïî ñå áå òåêñò Îñ íîâ íî ãî
Çà êî íà.  Â ýòîì íà õî äèò ñâîå îò ðà æå íèå òîò ôàêò, ÷òî íå òîëü êî  êîíê -
ðåò íûå ñòàòüè, íî è ñà ìà ïî ñå áå Êîíñ òè òó öèÿ, åå ñêðû òûå, íå î÷å âèä -
íûå õà ðàê òå ðèñ òè êè êàê ñî öè àëü íî-ïðà âî âî ãî ÿâ ëå íèÿ, âîñï ðè íè ìà å -
ìîãî êàê åäè íîå íîð ìà òèâ íî-ïðà âî âîå öå ëîå (íà ÷è íàÿ ñ ïðå àì áó ëû),
èìå þò àê ñè î ëî ãè ÷åñ êîå çíà ÷å íèå. 

Àê ñè î ëî ãè ÷åñ êèå íþ àí ñû äàí íî ãî ÿâ ëå íèÿ áû ëè ïîä ìå ÷å íû äàâ íî,
òàê, íàï ðè ìåð, Ã.Ã. Àðó òþ íÿí îòìåòèë, ÷òî â êíè ãå, èç äàí íîé åùå â
1837 ã., êîíñ òè òó öèÿ õà ðàê òå ðè çó åò ñÿ  êàê "ïðå äåëü íî çíà ÷è ìûå ðå øå -
íèÿ è Ïðî âè äå íèå Áî æèå"2. Î÷å âèä íî, ÷òî â ýòîì ñëó ÷àå ðå÷ü èäåò íå
òîëü êî î íå êîì âûñ øåì "ðå øå íèè" êîíñ òè òó è ðó þ ùå ãî çíà ÷å íèÿ, íî â
îñ íî âå òà êî ãî ðå øå íèÿ ëå æèò "äàí íàÿ ñâû øå öåí íî ñò íàÿ ñèñ òå ìà,

Âûñ øåå ïðî âè äå íèå (âû äå ëå íî àâ òî ðîì)"3. Â ýòîì  ïðî ÿâ ëÿ åò ñÿ òî îáñ -
òî ÿ òåëü ñòâî, ÷òî  ôîð ìàëü íî-þðè äè ÷åñ êèå  ñâîé ñòâà Êîíñ òè òó öèè è åå
îò äåëü íûõ ïî ëî æå íèé òåñ íî ñâÿ çà íû ñ íðàâ ñòâåí íî-ýòè ÷åñ êè ìè, êóëü -
òó ðî ëî ãè ÷åñ êè ìè öåí íî ñò íû ìè íà ÷à ëà ìè, ïî ëó ÷à þ ùè ìè þðè äè ÷åñ êîå
âû ðà æå íèå â êîíñ òè òó öè îí íûõ òðå áî âà íè ÿõ îòíîñèòåëüíî ñâî áî äû, ðà -
âå í ñò-âà, âå ðû â  ñïðà âåä ëè âîñòü, äîñ òî è í ñòâà ÷å ëî âå êà. Òåì áî ëåå ýòî
êà ñà åò ñÿ êà òå ãî ðèè äîñ òî è í ñòâà ÷å ëî âå êà, êî òî ðàÿ ãå íå òè ÷åñ êè èìå åò
íðàâ ñòâåí íî-ýòè ÷åñ êîå ïðî èñ õîæ äå íèå4.  

Íî êòî, êà êèì îá ðà çîì ìî æåò (è â ñîñ òî ÿ íèè) âû ÿâ ëÿòü Äóõ Êîíñ òè -
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2 Ñì.: Àðó òþ íÿí Ã. Ãà ðàí òèè ðå à ëè çà öèè îñ íî âî ïî ëà ãà þ ùèõ êîíñ òè òó öè îí íûõ öåí íîñ òåé íà
óðîâ íå ãî ñó äà ð ñòâåí íîé ïî ëè òè êè è â îá ùå ñò âåí íîé ïðàê òè êå // Êîíñ òè òó öè îí íîå ïðà âî ñó äèå
â íî âîì òû ñÿ ÷å ëå òèè. Ìåæ äó íà ðîä íûé àëü ìà íàõ. Åðå âàí. 2008. - Ñ. 28.

3  Àðó òþ íÿí Ã. Êîíñ òè òó öèÿ è êîíñ òè òó öè î íà ëèçì â êîí òå êñ òå êîíñ òè òó öè îí íîé êóëü òó ðû íî âî -
ãî òû ñÿ ÷å ëå òèÿ // Êîíñ òè òó öè îí íîå ïðà âî ñó äèå. Âåñò íèê Êîí ôå ðåí öèè îð ãà íîâ êîíñ òè òó öè îí -
íî ãî êîíò ðî ëÿ ñòðàí íî âîé äå ìîê ðà òèè. Âû ïóñê 2 (60). Åðå âàí. 2013. - Ñ.8.

4 Íå ñëó ÷àé íî íà X Âñå ìèð íîì ðóñ ñêîì íà ðîä íîì ñî áî ðå 6 àï ðå ëÿ 2006 ã. áû ëà ïðè íÿ òà Äåê ëà -
ðà öèÿ î ïðà âàõ è äîñ òî è í ñòâå ÷å ëî âå êà. Â íåé ñïðà âåä ëè âî îò ìå ÷à åò ñÿ ãëó áèí íàÿ ñâÿçü ïðàâ
÷å ëî âå êà ñ äîñ òî è í ñòâîì è íðàâ ñòâåí íîñòüþ. "Áåçí ðà â ñòâåí íî ãî äîñ òî è í ñòâà íå áû âà åò",- îò ìå -
÷à åò ñÿ â Äåê ëà ðà öèè î ïðà âàõ è äîñ òî è í ñòâå ÷å ëî âå êà X Âñå ìèð íî ãî Ðóñ ñêî ãî Íà ðîä íî ãî Ñî -
áî ðà// Ïðà âîñ ëà âèå è ìèð. 7 àï ðå ëÿ 2006 ã.   



òó öèè, êàê è öåí íî ñò íûé äóõ êîíñ òè òó öè îí íîé êà òå ãî ðèè äîñ òî è í ñòâà
÷å ëî âå êà? Çäåñü âàæ íî ó÷è òû âàòü åùå îäèí óðî âåíü èç ìå ðå íèÿ öåí -
íî ñò íûõ íà ÷àë êà òå ãî ðèè äîñ òî è í ñòâà ÷å ëî âå êà.

Èì ÿâ ëÿ åò ñÿ, â-òðåòü èõ, êîíñ òè òó öè îí íî-ñó äåá íîå èç ìå ðå íèå íîð ìà -

òèâ íî-öåí íî ñò íûõ íà ÷àë êîíñ òè òó öè îí íî ãî ñòà òó ñà äîñ òî è í ñòâà ÷å -

ëî âå êà. Âàæ íî ïðè ýòîì ó÷è òû âàòü, ÷òî ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî êàê
êîíñ òè òó öè îí íàÿ öåí íîñòü âûñ òó ïà åò â ïðàê òè êå êîíñ òè òó öè îí íî ãî
ïðà âî ñó äèÿ â äâó å äè íûõ õà ðàê òå ðèñ òè êàõ êàê: à)  êðè òå ðèé íîð ìî êî -
íò ðîëü íîé äå ÿ òåëü íîñ òè îð ãà íà êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ è á) ðå -
çóëü òàò  òà êîé äå ÿ òåëü íîñ òè (ïî êðàé íåé ìå ðå, â îï ðå äå ëåí íîé ìå ðå),
èìåÿ  â âè äó, ÷òî îð ãàí êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ âûñ òó ïà åò â ýòîì
ñëó ÷àå, ñâî å ãî ðî äà, ãå íå ðà òî ðîì íî âûõ, äî ïîë íè òåëü íûõ íîð ìà òèâ -
íûõ ýëå ìåí òîâ êà òå ãî ðèè äîñ òî è í ñòâà ÷å ëî âå êà. Áåç ó÷å òà ïðà âî âûõ
ïî çè öèé, â ÷àñò íîñ òè ÊÑ  ÐÔ - êàê êâèí òåñ ñåí öèè öåí íî ñò íûõ íà ÷àë
åãî  ðå øå íèé - íå âîç ìîæ íî â ïîë íîì îáú å ìå ïðåäñ òà âèòü êîíñ òè òó öè -
îí íûé  ñòà òóñ  äîñ òî è í ñòâà ÷å ëî âå êà.

Íå òîëü êî çà ùè òà, îõ ðà íà, íî è íîð ìà òèâ íî-ïðà âî âîå íà ïîë íå íèå,
îáåñ ïå ÷å íèå äè íà ìèç ìà êîíñ òè òó öè îí íî ãî ñòà òó ñà äîñ òî è í ñòâà ÷å ëî -
âå êà â ñî îò âå ò ñòâèè ñ èñ òî ðè ÷åñ êè ìè, ñî öè î êóëü òóð íû ìè îñî áåí íîñ -
òÿ ìè ãî ñó äà ð ñòâåí íî-ïðà âî âûõ ñèñ òåì -  íå ñîì íåí íàÿ çàñ ëó ãà íà öè î -
íàëü íî ãî êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ ñîâ ðå ìåí íûõ äå ìîê ðà òè ÷åñ -
êèõ ãî ñó äàðñòâ. Ïðè ýòîì ãëàâ íàÿ òåí äåí öèÿ òà êî ãî ðàç âè òèÿ (ïî ëó ÷à -
þ ùàÿ ïîäò âå ðæ äå íèå è íà çà êî íî äà òåëü íîì, êîíñ òè òó öè îí íî-ïðà âî -
âîì óðîâ íå) ñâÿ çà íà, êàê ïðåäñ òàâ ëÿ åò ñÿ, ñ äâè æå íè åì îò íå ãà òèâ íî -
ãî êîíñ òè òó öè îí íî ãî ñòà òó ñà äîñ òî è í ñòâà ÷å ëî âå êà â ñòî ðî íó óñè -
ëå íèÿ ïî çè òèâ íûõ íà ÷àë â ýòîé óíè âåð ñàëü íîé öåí íî ñò íîé êà òå ãî ðèè.

Ýòî íà õî äèò ñâîå ïîäò âå ðæ äå íèå â ñëå äó þ ùèõ îñ íîâ íûõ èñ òî ðè ÷åñ -
êèõ ýòà ïàõ ôîð ìè ðî âà íèÿ è ðàç âè òèÿ  êîíñ òè òó öè îí íî ãî ñòà òó ñà äîñ -
òî è í ñòâà ÷å ëî âå êà: 

Âî-ïåð âûõ, êîíñ òè òó è ðî âà íèå èíñ òè òó òà äîñ òî è í ñòâà ÷å ëî âå êà êàê
âû ðà æå íèå íåï ðè êîñ íî âåí íîñ òè, íå äî ïóñ òè ìîñ òè âìå øà òåëü ñòâà ñî
ñòî ðî íû êî ãî áû òî íè áû ëî, âêëþ ÷àÿ ãî ñó äà ð ñòâî, â èí äè âè äó àëü íóþ
àâ òî íî ìèþ ëè÷ íîñ òè. Íà äàí íîì, íà ÷àëü íîì, ýòà ïå íîð ìà òèâ íîå ñî -
äåð æà íèå äîñ òî è í ñòâà ÷å ëî âå êà îï ðå äå ëÿ åò ñÿ, â ñâî åé îñ íî âå, ÷å ðåç
çàï ðå òû, ò.å. íå ãà òèâ íîå îáÿ çû âà íèå ïóá ëè÷ íûõ è ÷àñò íûõ ñóáú åê òîâ.
Â ýòîì àñ ïåê òå  ãëàâ íîå íàç íà ÷å íèå  êîíñ òè òó öè îí íî ãî ñòà òó ñà äîñ òî -
è í ñòâà ÷å ëî âå êà - îã ðà íè ÷å íèå ïóá ëè÷ íîé  âëàñ òè.

Âî-âòî ðûõ, óíè âåð ñà ëè çà öèÿ êîí öåï öèè äîñ òî è í ñòâà ÷å ëî âå êà íà óðîâ -
íå ïðåæ äå âñå ãî ïðà âî âî ãî ïî ëî æå íèÿ ëè÷ íîñ òè; îáîñ íî âà íèå è ïðè-
ç íà íèå äîñ òî è í ñòâà ÷å ëî âå êà â êà ÷å ñò âå   îñ íî âû è èñ òî÷ íè êà ñâî áî -
äû, ñïðà âåä ëè âîñ òè è ïðàâ ÷å ëî âå êà. Íà ýòîé îñ íî âå ïðî èñ õî äèò ñó ùå -
ñò âåí íîå óã ëóá ëå íèå íîð ìà òèâ íî ãî ñî äåð æà íèÿ êà òå ãî ðèè äîñ òî è í -
ñòâà ÷å ëî âå êà, â ÷àñò íîñ òè, çà ñ÷åò èíñ òè òó òîâ ïðà âî âî ãî ïî ëî æå íèÿ
ëè÷ íîñ òè, à ñà ìî äîñ òî è í ñòâî ÷å ëî âå êà  ïî ëó ÷à åò ñâîå îáîñ íî âà íèå â
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îá ùåé ñèñ òå ìå îñ íîâ íûõ ïðàâ è ñâî áîä (ïðè ñîõ ðà íå íèè è ïðèç íà íèè
åãî ñó ùå ñò âåí íî ãî ñâî å îá ðà çèÿ). Íà äàí íîì, âòî ðîì, ýòà ïå êîíñ òè òó è -
ðî âà íèÿ äîñ òî è í ñòâà ÷å ëî âå êà âûê ðèñ òàë ëè çî âû âà þò ñÿ íà ðÿ äó ñ íå ãà -
òèâ íû ìè è ïî çè òèâ íûå íà ÷à ëà íîð ìà òèâ íî ãî ñî äåð æà íèÿ äàí íî ãî èíñ -
òè òó òà, ðàñ øè ðÿ åò ñÿ ïå ðå ÷åíü ïðà âî ìî ÷èé ÷å ëî âå êà.  Ðå÷ü èäåò î òîì,
÷òî äîñ òî è í ñòâî ÷å ëî âå êà íå òîëü êî îõ ðà íÿ åò ñÿ ãî ñó äà ð ñòâîì ïó òåì
çàï ðå òîâ, íî êàæ äûé ÷å ëî âåê îò ðîæ äå íèÿ ïðî âî çã ëà øà åò ñÿ ñóáú åê òîì
ïðà âà íà ïðèç íà íèå, ñîá ëþ äå íèå è çà ùè òó ñâî å ãî äîñ òî è í ñòâà;  îíî
ìî æåò çà ùè ùàòü ñÿ êàæ äûì ÷å ëî âå êîì ïó òåì ðå à ëè çà öèè ïðà âà íà ñó -
äåá íóþ çà ùè òó ñâî å ãî äîñ òî è í ñòâà êàê ëè÷ íî ãî íå è ìó ùå ñò âåí íî ãî
ïðà âà (â ðîñ ñèéñ êîì çà êî íî äà òåëü ñòâå ýòî ïî ëó ÷à åò ïðÿ ìîå çàê ðåï ëå -
íèå, â ÷àñò íîñ òè, â ñò. 150, 152 Ãðàæ äà íñ êî ãî êî äåê ñà ÐÔ, â òîì ÷èñ ëå
ïó òåì "îò ïî÷ êî âà íèÿ" êà òå ãî ðèè "äîñ òî è í ñòâî" îò êà òå ãî ðèè "÷åñòü",
÷òî íå òîëü êî ñó ùå ñò âåí íî óñè ëè âà åò  íîð ìà òèâ íóþ àâ òî íî ìèþ, ñà ìî -
öåí íîñòü êà òå ãî ðèè "äîñ òî è í ñòâî ëè÷ íîñ òè", íî è ñïî ñî á ñòâó åò âû ðà -
áîò êå ñïå öè àëü íûõ ñðåäñòâ è ìå õà íèç ìîâ, îðè åí òè ðî âàí íûõ  íà çà ùè -
òó èìåí íî ýòî ãî ëè÷ íî ãî  ïðà âà (äîñ òî è í ñòâà ÷å ëî âå êà). 

Îä íîâ ðå ìåí íî íîð ìà òèâ íîå ñî äåð æà íèå êà òå ãî ðèè äîñ òî è í ñòâà  îáú åê -
òèâ íî óñè ëè âà åò ñÿ  òåì îáñ òî ÿ òåëü ñòâîì, ÷òî ïðà âî íà ÷å ëî âå ÷åñ êîå  äîñ -
òî è í ñòâî ëå æèò â îñ íî âå ïðè òÿ çà íèé èí äè âè äà ê îá ùå ñò âó è ãî ñó äà ð ñòâó
êàê ìå ðà ëè÷ íîé ñà ìî îöåí êè ïðè ðå à ëè çà öèè âñåõ äðó ãèõ ïðàâ è ñâî áîä
÷å ëî âå êà. Ïðè ýòîì îñî áîå çíà ÷å íèå äëÿ íîð ìà òèâ íî ãî âîç äåé ñòâèÿ äîñ -
òî è í ñòâà ÷å ëî âå êà íà âñþ ñèñ òå ìó ïðàâ è ñâî áîä èìå þò êîíñ òè òó öè îí -
íûå êà òå ãî ðèè ðà âå í ñòâà è ñïðà âåä ëè âîñ òè, êî òî ðûå, îá ëà äàÿ ñà ìîñ òî ÿ -
òåëü íûì íîð ìà òèâ íûì ñî äåð æà íè åì, îä íîâ ðå ìåí íî âîï ëî ùà þò â ñå áå
âû ñî êèé óäåëü íûé âåñ óíè âåð ñàëü íûõ òðå áî âà íèé ïî îáåñ ïå ÷å íèþ  ÷å -
ëî âå ÷åñ êî ãî äîñ òî è í ñòâà íà îñ íî âå  ðà âå í ñòâà è ñïðà âåä ëè âîñ òè.

Êîíñ òè òó öèÿ ÐÔ èñ õî äèò èç ïî íè ìà íèÿ äîñ òî è í ñòâà ÷å ëî âå êà êàê âàæ -
íåé øåé êîíñ òè òó öè îí íîé õà ðàê òå ðèñ òè êè ïðà âî âî ãî ñòà òó ñà ëè÷ íîñ òè
â Ðîñ ñèéñ êîé Ôå äå ðà öèè; â ñè ëó Êîíñ òè òó öèè ÐÔ íè÷ òî íå ìî æåò
áûòü îñ íî âà íè åì äëÿ åå óìà ëå íèÿ (÷. 1 ñò. 21, ÷. 3 ñò. 56). Ïî ñìûñ ëó
âçà è ìîñ âÿ çàí íûõ ïî ëî æå íèé ñò. 2, 18, 20 (÷. 1), 21 (÷. 1) è 56 (÷. 3)
Êîíñ òè òó öèè ÐÔ, äîñ òî è í ñòâî ëè÷ íîñ òè âûñ òó ïà åò íå îá õî äè ìûì è íå -
îòú åì ëå ìûì àò ðè áó òèâ íûì ñâîé ñòâîì ÷å ëî âå êà êàê áè î ñî öè àëü íî ãî
ñó ùå ñò âà, êîíñ òè òó è ðó þ ùèì åãî â êà ÷å ñò âå ïîë íîï ðàâ íî ãî è ðàâ íî-
ï ðàâ íî ãî ñóáú åê òà ñî öè àëü íîé æèç íå äå ÿ òåëü íîñ òè, ìå ðà ñà ìî îöåí êè
êî òî ðî ãî îï ðå äå ëÿ åò ñî äåð æà íèå è îáú åì åãî ïðè òÿ çà íèé ê îá ùå ñò âó
è ãî ñó äà ð ñòâó è îä íîâ ðå ìåí íî - õà ðàê òåð è ïðå äå ëû ñî öè àëü íî-ïðà âî -
âîé ðå ãó ëÿ öèè ïî âå äå íèÿ èí äè âè äà. Â ýòîì ïëà íå âïîë íå çà êî íî ìå ðåí
(êîíñ òè òó öè îí íî îáîñ íî âàí) ñôîð ìó ëè ðî âàí íûé ÊÑ  ÐÔ ïîä õîä ê ïî -
íè ìà íèþ äîñ òî è í ñòâà ëè÷ íîñ òè êàê îñ íî âû âñåõ ïðàâ è ñâî áîä ÷å ëî -
âå êà,  íå îá õî äè ìî ãî óñ ëî âèÿ èõ ñó ùå ñò âî âà íèÿ è ñîá ëþ äå íèÿ5.
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52 Íà êî íåö, òðå òèé ýòàï íîð ìà òèâ íî-ïðà âî âî ãî ðàç âè òèÿ êà òå ãî ðèè
÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà - îáî ãà ùå íèå, íà ðà ùè âà íèå íîð ìà òèâ íî ãî
ñî äåð æà íèÿ ïî çè òèâ íû ìè  îáÿ çàí íîñ òÿ ìè ãî ñó äà ð ñòâà ïî îò íî øå íèþ
ê ëè÷ íîñ òè â ñî îò âå ò ñòâèè ñ åå äîñ òî è í ñòâîì. Ñî îò âå ò ñòâó þ ùè ìè íîð -
ìà òèâ íî-ïðà âî âû ìè íà ÷à ëà ìè ïðå äîï ðå äå ëÿ þò ñÿ  êà ÷å ñò âåí íûå õà ðàê -
òå ðèñ òè êè óñ ëî âèé æèç íè ÷å ëî âå êà, êî òî ðûå â êîí öå íò ðè ðî âàí íîé
ôîð ìå ïî ëó ÷à þò îò ðà æå íèå â êîíñ òè òó öè îí íî-ïðà âî âîé êà òå ãî ðèè
"äîñ òîé íîé æèç íè" êàê âàæ íåé øåé õà ðàê òå ðèñ òè êè ñî öè àëü íî ãî ãî ñó -
äà ð ñòâà. Â ÷àñò íîñ òè, â ñèñ òå ìå ðîñ ñèéñ êî ãî êîíñ òè òó öè îí íî-ïðà âî âî -
ãî ðå ãó ëè ðî âà íèÿ ðå÷ü èäåò î âêëþ ÷å íèè íà ÷àë äîñ òî è í ñòâà (÷å ðåç êà -
òå ãî ðèþ “äîñ òîé íàÿ æèçíü”) â êîíñ òè òó öè îí íî-ïðà âî âûå õà ðàê òå ðèñ -
òè êè Ðîñ ñèéñ êîé Ôå äå ðà öèè êàê "ñî öè àëü íî ãî ãî ñó äà ð ñòâà, ïî ëè òè êà
êî òî ðî ãî íàï ðàâ ëå íà íà ñîç äà íèå óñ ëî âèé, îáåñ ïå ÷è âà þ ùèõ äîñ òîé -
íóþ æèçíü è ñâî áîä íîå ðàç âè òèå ÷å ëî âå êà"  (÷àñòü 1 ñò. 7 Êîíñ òè òó -
öèè ÐÔ). Òåì ñà ìûì àê ñè î ëî ãè ÷åñ êèé ïî òåí öè àë êà òå ãî ðèè äîñ òî è í ñò-
âà îáåñ ïå ÷è âà åò ñÿ â ÐÔ íå òîëü êî ñòàòü åé 21, êî òî ðàÿ ïî ìå ùå íà â ãë.
2 Êîíñ òè òó öèè "Ïðà âà è ñâî áî äû ÷å ëî âå êà è ãðàæ äà íè íà", íî è âîç âî -
äÿ ùåé êà òå ãî ðèþ äîñ òî è í ñòâà íà óðî âåíü îä íîé èç îñ íîâ êîíñ òè òó öè -
îí íî ãî ñòðîÿ ÐÔ ñòàòü åé 7 (÷. 1) Îñ íîâ íî ãî Çà êî íà.

Ýòî èìå åò ïðèí öè ïè àëü íîå çíà ÷å íèå êàê äëÿ ðàñê ðû òèÿ íîð ìà òèâ íî -
ãî ñî äåð æà íèÿ êà òå ãî ðèè äîñ òî è í ñòâà ëè÷ íîñ òè, âû ÿâ ëå íèÿ ïî çè òèâ -
íûõ îáÿ çàí íîñ òåé ãî ñó äà ð ñòâà ïî îáåñ ïå ÷å íèþ äîñ òîé íîé æèç íè, òàê
è äëÿ íîð ìî êî íò ðîëü íîé îöåí êè êîíñ òè òó öè îí íîñòè ñî öè àëü íî ãî è
ðû íî÷ íî ãî çà êî íî äà òåëü ñòâà. Òà êè ìè ïîä õî äà ìè ê êîíñ òè òó öè îí íî-
ïðà âî âî ìó çàê ðåï ëå íèþ êà òå ãî ðèè ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà îáåñ ïå -
÷è âà åò ñÿ ðàñï ðî ñò ðà íå íèå åå íîð ìà òèâ íî ãî ñî äåð æà íèÿ íå òîëü êî íà
âñþ ñî âî êóï íîñòü ýëå ìåí òîâ êîíñ òè òó öè îí íî ãî ñòà òó ñà ÷å ëî âå êà è
ãðàæ äà íè íà, íî è âåñü ïðà âî ïî ðÿ äîê â îá ùå ñò âå è ãî ñó äà ð ñòâå, íà âñþ
ñèñ òå ìó çà êî íî äà òåëü ñòâà. Ýòî íà õî äèò ñâîå ïîäò âå ðæ äå íèå è â ïðàê -
òè êå ÊÑ ÐÔ, ñâÿ çàí íîé ñ èñ ïîëü çî âà íè åì êà òå ãî ðèè äîñ òî è í ñòâà ÷å -
ëî âå êà â êà ÷å ñò âå àê ñè î ëî ãè ÷åñ êîé îñ íî âû êîíñ òè òó öè îí íî ãî íîð ìî -
êî íò ðî ëÿ. 

2.  Äîñ òî è í ñòâî êàê èíñòðó ìåí òàëü íàÿ öåí íîñòü â êîíñ òè òó öè îí íîì 

ïðà âî ñó äèè Ðîñ ñèéñ êîé Ôå äå ðà öèè.

Êà òå ãî ðèÿ "äîñ òî è í ñòâî" ñà ìà ïî ñå áå è â ïðî èç âîä íûõ ôîð ìàõ óïîò -
ðåá ëÿ åò ñÿ âåñü ìà øè ðî êî (ïî ñîñ òî ÿ íèþ íà 01.10.2014 ã. â ðàç íûõ êîí -
òå êñ òàõ - â 643 ðå øå íè ÿõ ÊÑ ÐÔ, èç íèõ 128 ïîñ òà íîâ ëå íèé è 515 îï -
ðå äå ëå íèé). Ïðè ýòîì íàá ëþ äà åò ñÿ óñ òîé ÷è âàÿ  òåí äåí öèÿ  ðîñ òà  åå
èñ ïîëü çî âà íèÿ äëÿ öå ëåé êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ: íà ÷è íàÿ ñ
2000 ã., êàæ äûå ñëå äó þ ùèå ïÿòü ëåò  êî ëè ÷å ñò âî ðå øå íèé ÊÑ ÐÔ, îò -
ñû ëà þ ùèõ ê êà òå ãî ðèè ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà, ïðàê òè ÷åñ êè óä âà -
è âà ëîñü. Ñòà òèñ òè êà ñâè äå òåëü ñòâó åò, ÷òî î÷å ðåä íî ãî óä âî å íèÿ òà êèõ
ðå øå íèé âïîë íå ìîæ íî îæè äàòü è â òå êó ùåì ïå ðè î äå (2010-2014 ã.ã.).
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4. (2009) Supreme Court No. 2605/05 The Academic Center for Law and

Business v. The Minister of Finance - Prison Privatization תטרפה יתב
תוכזה ,רהוסה ןויוושל ןיב םיריסא
The petition was against the legality of an amendment to the Prisons
Ordinance.  The amendment stated that for the first time in Israel, a prison
will be run and managed by a private corporation and not by the state,
although supervised and inspected by it. The Supreme Court, sitting in a
panel of 9 judges, made a majority decision (8:1) that the amendment was
unlawful and that the Ordinance Amendment for Prisons causes dispropor-
tionate harm to the constitutional rights to personal liberty and human dig-
nity of inmates in prison.

ÐÅ ÇÞ ÌÅ

Â Èç ðà è ëå ïðà âî íà ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî ÿâ ëÿ åò ñÿ îä íèì èç îñ -
íîâ íûõ ïðàâ, îõ ðà íÿ å ìûõ Îñ íîâ íûì Çà êî íîì î äîñ òî è í ñòâå è ñâî áî -
äå ÷å ëî âå êà è ïîñ òà íîâ ëå íè ÿ ìè Âåð õîâ íî ãî Ñó äà Èç ðà è ëÿ. Ïî íÿ òèå
÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà è ñâî áî äû âêëþ ÷à åò â ñå áÿ ìíî ãî ôóí äà -
ìåí òàëü íûõ ïðàâ, íå êî òî ðûå èç êî òî ðûõ íå ïîñ ðå ä ñòâåí íî óñ òà íîâ ëå -
íû Îñ íîâ íûì Çà êî íîì î äîñ òî è í ñòâå è ñâî áî äå ÷å ëî âå êà, à íå êî òî ðûå
âû òå êà þò èç ïîñ òà íîâ ëå íèé Âåð õîâ íî ãî Ñó äà. Îñ íîâ íûå ïðà âà, ÿâ ëÿ -
þ ùè å ñÿ ÷àñòüþ ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà è ñâî áî äû, ïðèç íà þò ñÿ íà -
è âàæ íåé øè ìè è ïðè î ðè òåò íû ìè. Âî ìíî ãèõ ïîñ òà íîâ ëå íè ÿõ Âåð õîâ -
íî ãî Ñó äà ìîæ íî íàé òè êàê ïðÿ ìóþ, òàê è êîñ âåí íóþ ññûë êó íà ïðà -
âî íà óâà æå íèå ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà. Ìîæ íî êîíñ òà òè ðî âàòü,
÷òî âî âòî ðîé ïî ëî âè íå 20-ãî âå êà ïðî è çîø ëà ðå âî ëþ öèÿ ïî íÿ òèÿ ÷å -
ëî âå ÷åñ êî ãî äîñ òî è í ñòâà. Ýòà ðå âî ëþ öèÿ îáóñ ëîâ ëå íà Âòî ðîé ìè ðî âîé
âîé íîé, â ÷àñò íîñ òè Õî ëî êîñ òîì. 

Ïî íÿ òèå ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà â êîíñ òè òó öè ÿõ ìíî ãèõ ñòðàí ìè -
ðà ðàñê ðû âà åò ñÿ è êàê öåí íîñòü, è êàê ïðà âî, îõ ðà íÿ å ìîå ãî ñó äà ð -
ñòâîì. 
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104 THE PRINCIPLE OF HUMAN DIGNITY 

IN THE CASE-LAW OF THE PORTUGUESE 

CONSTITUTIONAL COURT

MARIA LÚCIA AMARAL
Vice-President of the Portuguese Constitutional Court, 

Professor at the Universidade Nova de Lisboa School of Law 

ABSTRACT:

Understood as the foundation of Law, the principle of human dignity
should be conceived of as an objective founding principle of the constitu-
tional order, on the basis of which, Law and all exercise of public power
rests, rather than as a subjective right conferred on every human being. But
that does not mean that the principle of human dignity has no role to play
in the system of rights. Understood as a founding principle of the consti-
tutional order as a whole, each and every constitutional right is grounded
on human dignity, which means that human dignity is to be referred to as
the basis of unity and coherence of the system of rights.

The case-law of the Portuguese Constitutional Court endorses this view by
emphasizing the objective character of the principle of human dignity. This
explains why one does not easily find decisions of unconstitutionality
based alone on the breach of the principle of human dignity.

Yet the principle of human dignity did find its way in becoming an oper-
ative principle in the progressive adaptation of the national legal order to
the constitutional order. The transforming operability of the principle of
human dignity can be analyzed under three main topics: (i) in the progres-
sive adaptation of criminal law and criminal procedure law to the constitu-
tional order, mainly in the identification of the latter's basic principles; (ii)
in the development of unwritten constitutional rights and (iii) in the deter-
mination of the scope of protection of constitutional rights.

I. The Principle of Human Dignity in the Portuguese Constitution

1. Article 1 of the Constitution of the Portuguese Republic states that
"Portugal is a sovereign Republic, based on the dignity of the human per-
son and the will of the people and committed to building a free, just and
solidary society".

In contrast to other European constitutions, such as the Spanish or the
Italian one, which refer it in the context of constitutional rights, the prin-M
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ciple of human dignity is included under the heading "Fundamental
Principles", which altogether encompasses eleven provisions, laid down
right at the beginning of the constitutional text, that is to say outside and
prior to Part I "Fundamental Rights and Duties".

When interpreting the principle of human dignity, commentators have
stressed the importance of its place within the structure of the constitution-
al text, arguing that human dignity should be conceived of as an objective
founding principle of the constitutional order, on the basis of which, Law
and all exercise of public power rests, rather than as a subjective right con-
ferred on every human being.

Understood as the foundation of Law, the principle of human dignity is far
too broad, lacking on content allowing it to become a direct source of sub-
jective rights. But lawyers have also emphasized that that does not mean
that the principle of human dignity has no role to play in the system of
rights. Understood as a founding principle of the constitutional order as a
whole, each and every constitutional right is grounded on human dignity,
which means that human dignity is to be referred to as the basis of unity
and coherence of the system of rights.

2. The case-law of the Portuguese Constitutional Court endorses this view.

In fact, while the Court has interpreted the principle of human dignity very
cautiously, without compromising with a doctrinal definition of its content,
it has emphasized the place it occupies in the structure of the Constitution
as a founding principle of the constitutional order, in line with the domi-
nant view in public law scholarship. In its case law, the Court has referred
to human dignity as a "supreme value", a "founding principle of the
Republic" or an "axiological vector of the Constitution".

From this it follows that the Court's position on the normative value of the
principle of human dignity consists in emphasizing its objective character.

The leading case is Decision 105/90.

The Court had to decide on the validity of a provision of the Civil Code
allowing each spouse to file for divorce in case of a de facto separation for
six years, even if the applicant was the one that had given rise to the sep-
aration and the innocent spouse would not agree to the divorce. In the case
at hand, the innocent spouse, who would not agree to the divorce, argued
that the provision of the Civil Code was in breach of the principle of
human dignity.

The Court stated that:

"No one can deny, of course, that 'human dignity' is an axial and core
value of the Portuguese constitution currently in force, and, as such,
able to inspire and ground the entire legal order. It cannot be dis-
missed as a mere rhetorical proclamation or a simple 'declamatory for-
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106 mula', devoid of any legal-normative significance; Article 1 recognizes
that value - the eminent value of man as a "person", as an autonomous,
free and (socially) responsible being, in its "existential unity of mean-
ing" - as a true primary regulative principle of the legal order, acting
as foundation and presupposition of 'validity' of any legal norm. Even
if one cannot generally directly draw from such principle an answer to
concrete cases, the content of a legal norm as well as its application to
the concrete case must conform to the principle of human dignity and
is subject to review.

On the other hand, one must bear in mind that the actual content of
the idea of "human dignity" is not something to be aprioristically deter-
mined. It is not ahistorical, but something that can only be realized in
a concrete society. It is a work in progress, thus assuming a predomi-
nantly 'cultural' dimension. Now, this point is of the utmost importance
with respect to the possibility of issuing a judgment of unconstitution-
ality solely on the grounds that a particular legal solution breaches that
value, idea or principle".

The Court's reasoning explains in a very clear manner why an attitude of
caution is most recommended when it comes down to the legal interpreta-
tion and application of the principle of human dignity. The cultural-histor-
ical dimension of the idea of "human dignity" should detain us from any
attempt of aprioristically conceptualizing it in an abstract fashion.
According to the Court, it is not its job to come up with a clear definition
of the principle, but rather to apply it to the case at hand. Whatever the
broadness of the principle may be, it is still law. The obvious question then
is: how to apply the principle of human dignity to concrete cases? The
Court also provides an answer to that question. In general, one cannot
directly draw from the principle of human dignity - and from it alone - an
answer to concrete cases.

3. Following the Court's decision, dating back to the early nineties, one
would expect the Court not to be eager in issuing judgments of unconstitu-
tionality on the grounds of breach of the principle of human dignity.

While it is true that one does not easily find decisions of unconstitutional-
ity, the principle of human dignity did find its way in becoming an opera-
tive principle in the progressive adaptation of the national legal order to
the constitutional order.

The transforming operability of the principle of human dignity can be ana-
lyzed under three main topics.

(i) In the progressive adaptation of criminal law and criminal proce-
dure law to the constitutional order, mainly in the identification of
the latter's basic principles;

(ii) In the development of unwritten constitutional rights;
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(iii) In the determination of the scope of protection of constitutional
rights.

4. Before moving on to the analysis of these topics, I would like to make an
important point about the Portuguese system of judicial review.

The Portuguese Constitutional Court strikes us, at least in the European
context, as a somewhat different, peculiar Court. The reason for this lies in
the way the Court relates itself to all other (ordinary) courts.

Contrary to its European counterparts, the Portuguese system is unac-
quainted with the mechanism of referral by an ordinary court to the
Constitutional Court. Although there is a Constitutional Court, every sin-
gle judge can - he has the power and the duty to do so - refuse to apply
to the case at hand a norm he holds contrary to the Constitution. The inter-
action between ordinary courts and the Constitutional Court is therefore
based on the "appeal mechanism". Any ordinary court can rule on any con-
stitutional issue raised by the parties in a dispute or by the judge himself
ex officio. If a court refuses to apply a norm to the case at hand on grounds
of it being contrary to the Constitution, the system establishes a mandato-
ry appeal for the public prosecutor's office. Otherwise, the loosing party
has the right to file an appeal before the Constitutional Court after exhaus-
tion of ordinary remedies. In both cases, the intervention of the
Constitutional Court only takes place after the lower court's ruling -
including on the constitutional issue - and is dependent on the appellant's
will to file an appeal. Furthermore, the Constitutional Court's decision is
only binding to the parties at the dispute brought before it (it is not all-
binding [erga omnes]). This means that, for all purposes, the Constitutional
Court acts as a court of appeal.

Most of the cases that you will hear about were decided in the context of
an appeal brought to the Court following a decision by an ordinary court.

II. The Principle of Human Dignity and the Reformation 

of Criminal Law and Criminal Procedure Law

5. Throughout the eighties, the Court referred to the principle of human dig-
nity as an instrument of clarification of the basic principles of Criminal Law
and Criminal Procedure Law.

In a state based on the rule of law, the principle that individuals will only
be punished within the limits of their own culpability is a fundamental
principle. Criminal policy must be based on the principles of culpability,
necessity and ultima ratio of punishment.

While none of these principles had a textual support in the Constitution,
the Court did recognize their existence arguing that those principles
should be drawn from the very 'idea' of the rule of law which, in turn, stems
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108 from the 'idea' of human dignity, following common liberal state theories
according to which the individual person is the foundation of the existence
of an organized society (society was established for the individual and not
vice versa). In the Court's own words:

In a state based on the rule of law, criminal law must be built on the
individual as a free and responsible being, who, as such, is capable of
deciding to act in accordance to law or against the law. Thus, criminal
law must rest on human dignity, allowing for personal guilt to be the
foundation and the limit of punishment.

Not only did the Court stress the connection between culpability and
human dignity1, as the principle of culpability would play a very important
role in the Court's reasoning when developing all other basic principles of
criminal policy.

In Decision 548/2010 the Court would spell out the principle of culpabili-
ty as follows:

Punishment is founded in the agent's culpability for his action or omis-
sion, his liability laying in the fact that it could be reasonably expect-
ed of him to have acted in accordance to a legal duty.

The Court would also refer to the principle of human dignity in order to
clarify other basic principles of Criminal Law such as the principles of
necessity and ultima ratio of punishment.

In addition, the Court would ban the extradition of anyone facing death
penalty or life imprisonment on the basis of the prevailing value of human
dignity in the Portuguese constitutional order.

Human dignity would also play an important role in the construction of the
basic principles of Criminal Procedure Law, namely in the identification of
the defendant's procedural rights.

III. The Principle of Human Dignity and the development of 

unwritten constitutional rights

6.  Another important topic of analysis is the principle of human dignity as
a source of unwritten constitutional rights.

Notwithstanding the extension of the catalogue of rights in the Portuguese
constitutional text, which includes social rights together with classic liber-

1  It is not clear from the Court's case law whether, in the Court's view, the principle of cul-
pability is rooted both in the rule of law and human dignity or whether it has only one
root, namely rule of law, which itself stems from the idea of human dignity. According
to the German Federal Constitutional Court, the principle of culpability has three roots:
the rule of law (Rechtsstaatsprinzip), the right to autonomy (art. 2 GG) and human dig-
nity (art. 1 GG).M
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ty rights, the Constitutional Court has depicted unwritten constitutional
rights within the principle of human dignity.

This is the case with the general right of personality, the existence of which
was acknowledged by the Court, which drew it from the principle of
human dignity contained in article 1 of the Constitution, in an important
decision2, also from the eighties, regarding dress code in public transport
services.

The principle of human dignity also gave rise to the development of a right
to a dignified minimum existence, the breach of which the Court declared
in cases regarding the distraint of salaries falling below the national mini-
mum income threshold.

The Court would further develop the right to a dignified minimum exis-
tence in the area of financial assistance by the state. In 2002, it delivered
a judgment of unconstitutionality against a norm which would exclude
young adults (18-25 years old) from a social benefit meant to secure the
recipients' existence3. After this decision, the right to a dignified minimum
existence, originally construed in the Court's case law as a negative right,
seems to have evolved to a positive right against the State.

IV. The Principle of Human Dignity and the determination of the 

scope of protection of constitutional rights

7.  The operability of the principle of human dignity can also be observed
in the determination of the scope of protection of constitutional rights.

The most interesting case respects the justification of incitement to prosti-
tution as a criminal offense.

In a case where the defendant was being tried by this offence and raised
the issue of unconstitutionality of the criminalization of the offense, invok-
ing in his favor constitutional rights such as freedom of conscience (pro-
tected by article 41) and freedom of profession (protected by article 47),
the Court dismissed the case, arguing that the scope of each of those con-
stitutional rights did not go as far as protecting an economic activity con-
sisting in using a person as a pure instrument or means for someone else's
profit. In the Court's view the criminalization of incitement to prostitution
stems not from moral prejudice but from the acknowledgment of human
dignity as a fundamental value of the legal order, on which every single
constitutional right is to be grounded and referred to as the basis of unity
and coherence of the system of rights.
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3 Decision 509/2002.



110 ÐÅ ÇÞ ÌÅ

Ïðèí öèï óâà æå íèÿ ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà äîë æåí áûòü îáú åê òèâ -
íûì îñ íî âî ïî ëà ãà þ ùèì ïðèí öè ïîì êîíñ òè òó öè îí íî ãî ñòðîÿ, íà êî òî -
ðûé îïè ðà åò ñÿ çà êîí è âñÿ ãî ñó äà ð ñòâåí íàÿ âëàñòü, à íå  ïðå äîñ òàâ ëÿ -
å ìûì êàæ äî ìó ñóáú åê òèâ íûì ïðà âîì. Îä íà êî ýòî íå îç íà ÷à åò, ÷òî
ïðèí öèï óâà æå íèÿ ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà íå èìå åò íè êà êîé ðî ëè
â ñèñ òå ìå ïðàâ. Ëþ áîå êîíñ òè òó öè îí íîå ïðà âî áà çè ðó åò ñÿ íà ÷å ëî âå -
÷åñ êîì äîñ òî è í ñòâå, ÷òî îç íà ÷à åò, ÷òî ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî ÿâ ëÿ -
åò ñÿ îñ íî âîé åäèí ñòâà è ñîã ëà ñî âàí íîñ òè ñèñ òå ìû ïðà âà.

Ïðå öå äå íò íîå ïðà âî Êîíñ òè òó öè îí íî ãî Ñó äà Ïîð òó ãà ëèè ïîäò âå ðæ äà -
åò ýòó òî÷ êó çðå íèÿ, ïîä ÷åð êè âàÿ îáú åê òèâ íûé õà ðàê òåð ïðèí öè ïà ÷å -
ëî âå ÷åñ êî ãî äîñ òî è í ñòâà. Ýòèì îáú ÿñ íÿ åò ñÿ, ïî ÷å ìó íå êî òî ðûå ñ òðó -
äîì ïðè íè ìà þò ðå øå íèÿ, â êî òî ðûõ íîð ìû áû ëè ïðèç íà íû íå êî íñ òè -
òó öè îí íû ìè òîëü êî íà îñ íî âà íèè  íà ðó øå íèÿ ïðèí öè ïà ÷å ëî âå ÷åñ êî -
ãî äîñ òî è í ñòâà.
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HUMAN DIGNITY: 

CONSTITUTIONAL REFLEXIONS

GEDIMINAS MESONIS

Justice of the Constitutional Court of the Republic of Lithuania, 
professor at the Faculty of Law of Mykolas Romeris University

ALGIRDAS TAMINSKAS

Justice of the Constitutional Court of the Republic of Lithuania, 
associate professor at the Faculty of Law of Vilnius University

Perhaps, no one doubts that, in modern democratic states, the term "human
dignity" is not just a linguistic expression, but rather a chrestomathic and
ontological direction and methodology of the socium's development.
Human dignity is the object of talk and reference by presidents of states
and students, scientists and journalists, pupils and prison inmates. In other
words, it is obvious that everyone agrees that human dignity must be
respected. This is a positive fact even though this agreement also shows
the egoistic motivation context. Who dares to negate human dignity as a
value category? Because in such a case one would have to negate oneself
as the possessor of human dignity, i.e. as the subject that has human dig-
nity.

On the other hand, this "agreement" confronts serious theoretical and prac-
tical problems. It becomes obvious that the declaration of human dignity
is a simple thing, however, its theoretical definition and realisation in prac-
tice is a task far more complex. Namely in the theoretical and practical dis-
course it becomes clear that the content of human dignity is a complex
category that is hard to define. Naturally, its putting into practice formu-
lates even bigger challenges for theory and practice. The multi-fold char-
acter of the concept of human dignity means that we can speak about dig-
nity in the contexts of psychology, religion, law, philosophy, ethics, and
medicine, thus, human dignity is such an object of knowledge regarding
which the arguments of both science and metaphysics are possible.

1. Human Dignity: The Problem of the Limits of Discourse

The problematics of human dignity, in one or another form or in the use of
somewhat differing terminology can be found in the works of Voltaire, J.-J.
Rousseau, Blaise Pascal, David Hume, Immanuel Kant, Georg Hegel, Ludwig
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112 Feuerbach, Johann Fichte, T. G. Masaryk, Otto Weininger, Joseph Ratzinger
and even Karl Marx. The great psychologists as Abraham Maslow, C. R.
Rogers, Erik Erikson, the prominent sociologists as Max Weber, G. H. Mead,
Tamotsu Shibutani, as well as a great many other well-known intellectuals
have devoted a lot of attention to human dignity. Such a big number of
authors shows that human dignity is a multi-plane category, whilst every new
researcher or thinker makes discoveries of the new grounds for additional
observations of and arguments about human dignity.

The abundance of the points of observation of the object of knowledge-
human dignity-objectively leads to differences in the existing conclusions
and summarisations. Even if any discourse on human dignity is chosen at
random, it becomes obvious that the content of dignity mentioned in the
speech of a government minister is different from that mentioned by a
sports commentator, and that the concept of dignity of a believer does not
coincide with that of a non-believer. A lawyer, especially a representative
of the classical (juridical) legal school will attempt to look for human dig-
nity in legal norms, a psychologist will emphasise personal experiences, a
need for psychological comfort, and the aspect of self-esteem, whilst
philosophers will be in disagreement with one another, since some of them
will be followers of Marx, and others-those of Ratzinger. These several
observations provide the grounds for making the first conclusion and for-
mulating the first insight, i.e., the paradox of the concept of human digni-
ty: everyone agrees that human dignity exists and that it must be respect-
ed, but not everyone shares the same understanding of the content of
human dignity and its limits.

An overview of this discourse regarding some fragments of theoretical and
practical circumstances makes it possible to assume that it is possible to
"overcome" to a certain extent the theoretical abstractness of the concept
of human dignity by way of observing this category through the legal
prism. In such a case, the methodology is logically grounded. No matter
how complicated the theoretical discourse about the human dignity might
be, such dignity could be looked for and could be found in the objective-
ly existing legal norms. Thus, a situation becomes possible, where an indi-
vidual may have his/her own opinion about the content of dignity, which
is different from effective law, however, the individual will be "bound", will
be "applied" and will "experience" the human dignity as defined by legal
norm. In such a case, the positivism of Hans Kelsen not only applies but
it also becomes a method for the knowledge of an investigated object.

2. Human Dignity: The Legal Discourse

Modern democracy is inseparable from the striving for the protection of
the innate and other human rights and freedoms, therefore, dignity, which
is deemed to be an inseparable innate characteristic of a human being,
becomes an essential value in the context of the idea of the innate humanG
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rights, thus, also one of the fundamental values of modern constitutional-
ism. The conception and role of human dignity as the essential innate char-
acteristic of a human being were influential, among other things, on the
securing of the protection of this value at the level of law, by consolidat-
ing human dignity as a legal category.

The theory has no doubts about the fact that "the first aim of the
Constitution is the establishment and protection of human rights"1.
Although, as a rule, the Constitution is a laconic act, its ability to deter-
mine the life of a nation for a long period of time is influenced by the cir-
cumstance that any "legal regulation is both explicit and implicit at the
same time, and, in addition, law cannot be identified with its sources which
are only the form of its expression"2. Thus, the content of human rights and
human dignity as an ontological value is developed in the course of the
interpretation of the constitution, i.e. in the course of the jurisprudence.
However, before discussing the content of human dignity in the context of
the constitutions of concrete countries, including Lithuania, a short review
of the content of international normative acts in this aspect should be
made.

The philosophical reflections on the concept of human dignity and on the
topics of the role of values have also exerted influence on the consolida-
tion of human dignity as a legal category first of all at international and
regional levels.

The Charter of the United Nations, adopted in 1945, "to save succeeding
generations from the scourge of war", whose one of the most important
objectives is "to reaffirm faith in fundamental human rights, in the dignity
and worth of the human person", is the one that should be mentioned first
in the context of the international consolidation of human dignity as a
value. Thus, human dignity has become not only a philosophical category
analysed on the philosophical level, but also a legal category that is insep-
arable not only from the human person but also essentially from human
rights.

All subsequent documents on the protection of human rights adopted with-
in the system of the United Nations have consolidated the concept of
human dignity as an innate characteristic inseparable from the human per-
son and directly connected with human rights. For example, Article 1 of
the Universal Declaration of Human Rights, adopted in 1948, provides that
all human beings are born free and equal in dignity and rights; the
Preamble to the International Covenant on Civil and Political Rights,
adopted in 1966, states that the recognition of the inherent dignity and of
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1 Delpérée, F. Acrostiche constitutionnel. Mélanges Patrice Gélard. Droit constitutionnel. Paris:
Montchrestien, 1999, p. 26.

2  Kūris, E. Konstitucinė teisė kaip jurisprudencinė teisė: konstitucinė justicija ir konstitucinės teisės par-
adigmos transformacija Lietuvoje [Constitutional Law as Jurisprudential Law: Constitutional Justice
and the Transformation of the Paradigm of Constitutional Law in Lithuania]. Vilnius, 2008, p. 23.



114 the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world, and that these rights
derive from the inherent dignity of the human person; analogous provi-
sions were also entrenched in the International Covenant on Economic,
Social and Cultural Rights adopted in the same year. Thus, in the human
rights' conception of the United Nations, the innate human dignity is ulti-
mately consolidated as not only an inseparable characteristic of the human
person, but also as the basis of human rights: it is recognised that human
rights derive from human dignity, whilst their purpose is, among other
things, to ensure the protection of this innate human characteristic3. Thus,
regardless of the philosophical discussions, both in the past and at present,
about the concept and role of human dignity, international law deems
human dignity an innate and inseparable part of the human person, whilst
people are recognised the possessors of rights only because their person
as such is deemed to have value.

After human dignity has been consolidated as one of the essential values
and as a source of human rights in international law, this conception essen-
tially became a universal one-human dignity is no longer an exclusive cat-
egory of international law, thus, human dignity was also consolidated,
among other things, on the regional level.

For instance, one of the most important documents adopted at the level of
the Council of Europe and designed for the protection of human rights,
which is the Convention for the Protection of Human Rights and
Fundamental Freedoms, relates the full recognition of the inherent digni-
ty of all human beings to the necessity of the abolition of the death penal-
ty (Preamble to Protocol 13). Meanwhile, the European Court of Human
Rights recognised that the very essence of the Convention is respect for
human dignity and human freedom4. Thus, human dignity is directly relat-
ed to the human rights and freedoms consolidated in the Convention,
whilst the protection of such rights and freedoms may not be disconnect-
ed from the ensuring of human dignity.

Human dignity is consolidated as one of the fundamental values providing
the grounds for the founding of the European Union5. In addition, the
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3  Human dignity is specified as one of the fundamentals and objectives, in, for example, the Convention
on the Rights of the Child (1989); the Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families(1990); the Convention for the Protection of All Persons from
Enforced Disappearance (2006); and the Convention on the Rights of Persons with Disabilities (2007).
The Universal Declaration on Bioethics and Human Rights (2005) defines dignity not only as the main
principle of the interpretation of all provisions of the declaration, but also as the grounds for the prohi-
bition against discrimination, including that due to the genetic reasons, and as the criterion for the estab-
lishing of the boundaries for the respect for cultural diversity—the conception of human dignity has
become a fundamental principle upon which the international legal regulation in the sphere of biomed-
icine is based.

4  Paragraph 65 of the judgment of the European Court of Human Rights of 29 April 2002 in the case of
Pretty v. The United Kingdom.

5 Article 2 of the consolidated version of the Treaty on the European Union.
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Charter of Fundamental Rights of the European Union recognises the invi-
olability of human dignity as an essential value and entrenches the respect
for and protection of human dignity (Article 1 of the Charter). It should be
mentioned that during the discussions at the Convention for the Future of
Europe dignity was defined as "mother right" and it was decided not just
to mention this value in the preamble to the Charter, but to grant it the
status of an individual and most important right. Not only is the first arti-
cle of the Charter devoted to, but also the entire Title I of the Charter is
connected with dignity, where said Title I includes the right to life, the
right to the integrity of the person, the prohibition of torture and inhuman
or degrading treatment or punishment, and the prohibition of slavery and
forced labour. Thus, human dignity has also become an essential value that
is recognised and protected in the European Union and is inseparable from
the rights, freedoms, and principles recognised in this union.

It should be noted that human dignity as a universal value is also recog-
nised in other regions: it is possible to detect references to dignity, for
example, in the preambles to the American Declaration of the Rights and
Duties of Man (1947), the African Charter on Human and Peoples' Rights
(1981) and the Arab Charter on Human Rights (2004). Of course, due to
the historical, cultural, religious, or other circumstances, in these docu-
ments the concept of human dignity may be different from such concept
formed on the grounds of the United Nations conception on human rights
and prevailing in the European region. For instance, the preambles of the
African Charter on Human and Peoples' Rights and the Arab Charter on
Human Rights mention dignity as a characteristic of a community, but not
that of an individual. In one case, a reference is made to the dignity of
African peoples struggling for their dignity, while in another case a refer-
ence is made to the dignity of the Arab nation (the Arab world), which is,
by the way, based on the exceptional relation between the Arab nation and
God. Such a concept is different in essence from the concept of human
dignity in the Western legal systems which understand that human digni-
ty has the status of an individual value.

Still, regardless of undeniable historical, cultural, religious and other dif-
ferences determining different concepts of human dignity, essentially, it
would be possible to speak about human dignity, which is universally
recognised and protected, even though in some aspects its content is dif-
ferent. Human dignity, as a source of human rights and freedoms, essen-
tially plays the role of an abstract value-basis in the ensuring of the pro-
tection of human rights and freedoms, among other things, not only at an
international level, but also in the legal systems of various states.

For example, Paragraph 1 of Article 1 of the Basic Law (Constitution) for
the Federal Republic of Germany provides: "Human dignity shall be invi-
olable. To respect and protect it shall be the duty of all state authority."6
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6  Staatsrecht der Bundesrepublik Deutschland. Berlin: Bundeszentrale für politische Bildung, 2000, p. 14.



116 This is, perhaps, the only state, in the first article of whose Constitution
human dignity is expressed as legal matter. The importance of human dig-
nity manifests itself not only in the fact that it is mentioned in the first arti-
cle of the Constitution, but also in the impossibility of abolishing or other-
wise changing this norm (and some other norms).

The German legal doctrine and constitutional jurisprudence see human
dignity as an absolute value in the context where the method of the bal-
ancing of interests is not applied to the principle of human dignity. Thus,
after the Federal Constitutional Court of Germany holds that a law or other
considered normative act violates human dignity, the next logical step is
the recognition that such a normative act is in conflict with the
Constitution. Thus, human dignity is granted absolute protection.
Differently from the basic human rights, the condition of human dignity
consolidated in the Basic Law may not be subject to limitation by legal
means, whilst any legal act or administrative action violating human dig-
nity should be ruled to be in conflict with the Constitution.7

Such importance of human dignity does not mean that in the German con-
stitutional jurisprudence it is conceived in isolation from other human
rights. Quite to the contrary, the constitutional jurisprudence sees human
dignity as a certain ontological matter, as a human "right to have rights".8

In other words, the constitutional jurisprudence expresses a permanent link
between human dignity as an ontological basis and a concrete human
right. Therefore, an analysis of cases of the German jurisprudence disclos-
es the fact that human dignity is "paired off" with the right of every per-
son to free development of their personality (Paragraph 1 of Article 2 of
the Basic Law), the right to life and physical integrity (Paragraph 2 of
Article 2 of the Basic Law), or, for instance, the right of non-discrimination,
i.e. the right to equal rights (Article 3 of the Basic Law).

The Federal Constitutional Court of Germany, when deciding whether
human dignity has not been violated in each situation applies the test of
the so-called "object formula". The conception of "object formula" is
undoubtedly grounded on one of the main statements of the German ide-
alist philosophy that "every human being is an end in itself" and no human
being can be regarded as an object, i.e., a thing.9

This formula, or test was applied, for example, in the assessment of the
constitutionality of the legal regulation allowing, in case of necessity, retal-
iatory measures and shooting down a plane hijacked by terrorists, irrespec-
tive of the presence of civilian hostages on board. The Federal
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7 Lepsius, O. Human Dignity and the Downing of Aircraft: The German Federal Constitutional Court
Strikes Down a Prominent Anti-terrorism Provision in the New Air-transport Security Act. German Law
Journal, Vol. 07 No. 09: 761–776, p. 768. <http://www.germanlawjournal.com/pdfs/Vol07No09/
PDF_Vol_07_No_09_761-776_Developments_Lepsius.pdf>.

8 Christoph, E. A Right to Have Rights – The German Constitutional Concept of Human Dignity. 2010,
p. 255. <http://www.nujslawreview.org/pdf/articles/2010_3/christoph-enders.pdf>.

9 BVerfGE 45, 228.
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Constitutional Court of Germany decided that such legal regulation had
created preconditions for sacrificing the lives of plane passengers in order
to avoid big harm, thus violating the constitutional status of an individual
vested with dignity and innate rights. In the situations where the deaths of
plane passengers are regarded as inescapable harm in order to achieve
other objectives, the human beings are made objects, whilst such legal reg-
ulation negates the human value of the person protected by the
Constitution, therefore, it may not be justified.10

A virtually analogous assessment was brought before the Constitutional
Tribunal of Poland when it decided on the constitutionality of the legal
regulation that had created preconditions for shooting down a passenger
plane due to a threat to the security of the state should a competent air
defence body find out that a certain plane could be used for illegal pur-
poses, especially, in an attempt to carry out a terrorist attack. The
Constitutional Tribunal also emphasised that the prohibition against violat-
ing human dignity, which is consolidated in the Constitution of the
Republic of Poland,11 is absolute and may not be subject to limitation.
Meanwhile, the legal regulation, allowing shooting down a plane together
with passengers on board denies the legal protection granted to such per-
sons and, essentially, it treats them as an object in the rescue operation
seeking to diminish the consequences on the ground brought about by the
terrorist attack, and violates the duty to assess each human being as a sub-
ject, therefore, it may not be constitutionally justified.12

Thus, the prohibition of treating a human being as an object or a thing
both in Germany and Poland is assessed as an inseparable element of the
protection of human dignity, as a constitutional value, which must be heed-
ed, inter alia, in regulating the legal relations that may also have an effect
on this innate human characteristic which is protected under the
Constitution. In this sense, human dignity essentially becomes an absolute
line which may not be crossed by the state authority when it establishes
the measures that limit the exercise of constitutional rights.13 At the same
time, this essentially reflects the aforementioned permanent relation, which
is expressed in the constitutional jurisprudence of Germany, between
human dignity as an ontological basis, and a specific human right.
Consequently, in certain cases, human dignity may be more than only a
per se basis for deciding on the constitutionality of the legal regulation in
question, but the importance of human dignity as a constitutional value
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10 1 BvR 357/05.
11 Article 30 of the Constitution of the Republic of Poland prescribes that the inherent and inalienable dig-

nity of the person shall constitute a source of freedoms and rights of persons and citizens; it shall be
inviolable; the respect and protection thereof shall be the obligation of public authorities. The
Constitution of the Republic of Poland <http://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm>.

12 The judgment (No. K 44/07) of 30 September 2008 of the Constitutional Tribunal of the Republic of
Poland. <http://trybunal.gov.pl/fileadmin/content/omowienia/K_44_07_GB.pdf>.

13 Enders, Ch. A Right to Have Rights – the German Constitutional Concept of Human Dignity. 2010, p.
259. <http://www.nujslawreview.org/pdf/articles/2010_3/christoph-enders.pdf>.



determines the need for its special protection and essentially defines the
limits of exercising other constitutional rights and freedoms. In fact, these
limits are not evident in all cases and may be established only after taking
account of other specific constitutional rights and freedoms, values, and
their relation to human dignity.

3. Human Dignity in the Constitution of the Republic of Lithuania

In disclosing the conception of human dignity at the national constitution-
al level, first of all, it should be noted that the consolidation of human
rights in our country's basic law was based on practices at the global level,
including documents adopted by the United Nations and the Council of
Europe.14

In the Constitution of the Republic of Lithuania, human dignity is expres-
sis verbis mentioned in three articles of the Constitution, which prescribe:

- "The dignity of the human being shall be protected by law"; "It shall
be prohibited to torture, injure a human being, degrade his dignity,
subject him to cruel treatment, as well as to establish such punish-
ments" (Paragraphs 2 and 3 of Article 21 of the Constitution);

- "The law and the court shall protect everyone from arbitrary or unlaw-
ful interference in his private and family life, from encroachment
upon his honour and dignity" (Paragraph 4 of Article 22 of the
Constitution);

- "Freedom to express convictions, to receive and impart information
may not be limited otherwise than by law, if this is necessary to pro-
tect the health, honour and dignity, private life, and morals of a
human being, or to defend the constitutional order" (Paragraph 3 of
Article 25 of the Constitution).

Thus, unlike in Germany, in the Basic Law of which human dignity, as
mentioned before, is expressed as legal matter, an absolute value, the vio-
lation of which unambiguously implies the unconstitutionality of the nor-
mative act in question, in the Constitution of the Republic of Lithuania
human dignity is directly related to the protection of the person of a
human being and certain aspects of the inviolability of their private life,
however, it is not explicitly consolidated as an absolute value. It should be
noted that, in the Constitution of the Republic of Lithuania, as well as, for
example, in the Constitution of the Republic of Poland, the conception of
human dignity is not clearly defined and detailed;15 in this aspect, the pro-
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14 Birmontienė, T. Žmogaus teisės Lietuvos Respublikos Konstitucijoje. [Human Rights in the
Constitution of the Republic of Lithuania]. Material of the conference “The Constitution, the Human
Being, and a State Under the Rule of Law” held on 24–25 October 1997. Lithuanian Centre for Human
Rights, 1998: 129–138, p. 130.

15 Granat, M. Human Dignity as a Source of Freedoms and Rights of Persons and Citizens in the
Constitution of the Republic of Poland. The Protection of Human and Citizen’s Rights by Bodies of
Constitutional Jurisdiction in the Current Context. Kiyv, Logos, 2013, p. 76.



visions of the Constitution of the Republic of Lithuania are also partially
similar to the provisions ensuring human dignity that are consolidated in
the Constitution of Latvia.16

The question arises as to what is the Lithuanian constitutional concept of
human dignity and whether the violation of human dignity should be
linked only to the denial of the aspects of the inviolability of the person
and their private life that are directly referred to in the Constitution. In
order to answer this question, one should invoke the provisions of the con-
stitutional doctrine of human dignity that are formulated by the
Constitutional Court of the Republic of Lithuania-a constitutional justice
institution which administers constitutional justice and guarantees the
supremacy of the Constitution of the Republic of Lithuania in the legal sys-
tem, as well as constitutional legitimacy,17 and which, under the
Constitution, is the only institution having the powers to construe the
Constitution.18

Although the content of human dignity as a constitutional value, and the
protection afforded to it by the Constitution of the Republic of Lithuania
are not very often construed in the jurisprudence of the Constitutional
Court of the Republic of Lithuania,19 certain features of the constitutional
concept of human dignity may be distinguished:

- Human dignity is an essential and inseparable innate human character-
istic. In disclosing the constitutional concept of human dignity, the
Constitutional Court noted that human life and dignity constitute the
integrity of a personality and mean the essence of the human being,
therefore, human life and dignity, as expressing the integrity and
unique essence of the human being, are above the law.20 In addition,
dignity is an inalienable characteristic of the human being as the great-
est social value; every member of society enjoys innate dignity; dignity
is characteristic of every human being, irrespective of how they them-
selves or other people assess them.21 Thus, the constitutional jurispru-
dence formulates a general concept of human dignity as an innate char-
acteristic which belongs to every human being, irrespective of their sta-
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16 For example, Article 95 of the Constitution of Latvia (Satversme in Latvian) prescribes that the state
protects human honour and dignity; torture or other cruel or degrading treatment of human beings is
prohibited; no one is subjected to inhuman or degrading punishment.

17 The ruling of the Constitutional Court of the Republic of Lithuania of 28 March 2006.
18 The rulings of the Constitutional Court of the Republic of Lithuania of 30 May 2003, and 29 October 2003.
19 It should be noted that the compliance of legal acts with Article 21 and Paragraph 4 of Article 22 of the

Constitution of the Republic of Lithuania has not very often been directly impugned, only in five
Constitutional Court’s rulings: its rulings of 9 December 1998 (the conflict with Paragraph 3 of Article
21 was established), 21 October 1999 (the conflict with Article 22 was not established), 19 September
2002 (the conflict with Article 22 was established), 24 March 2003 (the conflict with Article 22 was
established), and 29 December 2004 (the conflict with Paragraph 2 of Article 21 was not established).

20 The ruling of the Constitutional Court of the Republic of Lithuania, which essentially dealt with the
question regarding one of the sanctions established in the penal law—the constitutionality of the death
penalty (ruling of 9 December 1998).

21 The ruling of the Constitutional Court of the Republic of Lithuania of 29 December 2004.



120 tus, legal or another position, and which is inseparable from their per-
sonality as of a human being. Nevertheless, in addition to general dig-
nity which belongs to every person, it is also possible to distinguish not
an innate human dignity which is inseparable from a personality but the
dignity which should be linked to a special role of a person in the soci-
ety and their constitutional status (for example, the dignity of the
President of the Republic22 or the judge23) and to which, certainly, other
constitutional protection is applied than to the innate dignity that
belongs to every person and is inseparable from their personality.

- The purpose of innate human rights is to ensure human dignity. The
Constitutional Court has held that innate human rights are an individ-
ual's innate opportunities that ensure their human dignity in the
spheres of social life.24 In this sense, in the national constitutional doc-
trine, human dignity as a constitutional value, and its protection are
directly linked to innate human rights; thus, when innate human rights
are violated, human dignity as a constitutional value is encroached
upon as well.

- The violation of human rights and freedoms may also mean the violation
of human dignity. The Constitutional Court has held that violations of
human rights and freedoms may also undermine human dignity.25 In this
sense, the constitutional doctrine essentially reflects the United
Nations' aforementioned principle of the conception of human rights,
according to which human dignity is a source of human rights, and the
violation of human rights and freedoms may create preconditions for
talking about the encroachment upon human dignity as a constitution-
al value.

The constitutional doctrine shows that, in deciding on the compliance of
specific legal norms with the Constitution, the guaranteeing of human dig-
nity is assessed in its relation to specific human rights (both innate, and
other) such as the right to life and the inviolability of the person, the right
to privacy and social rights. Thus, the relation between human dignity and
human rights is such that the violation of human dignity as a constitution-
al value should be established after the violation of innate human rights is
found, and it may be established after the violation of other rights and free-
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22 The Constitutional Court of the Republic of Lithuania has noted that, under the Constitution, the legis-
lature has a duty to establish such an amount of the pension of the President of the Republic, such con-
ditions for granting and paying it which would be in line with, among other things, the dignity of the
President of the Republic as the Head of State, as well as his individual and exceptional legal status
(ruling of 19 June 2002).

23 The Constitutional Court of the Republic of Lithuania has noted that, under the Constitution, the remu-
neration of judges must be established by means of a law, their amounts, as well as the material and
social guarantees established to judges, must be such that they would be in line with the constitutional
status and dignity of judges (ruling of 8 August 2006).

24 The rulings of the Constitutional Court of the Republic of Lithuania of 9 December 1998, and 16 May
2013.

25 The ruling of the Constitutional Court of the Republic of Lithuania of 29 December 2004.
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doms is found. A violation of human dignity, for example, may be estab-
lished in cases of arbitrary and unlawful interference in a person's private
life;26 disregard for the presumption of innocence may also violate human
dignity.27 It should be noted that an essentially identical position is also
taken in the jurisprudence of the Constitutional Court of the Republic of
Latvia.28

Consequently, according to the constitutional concept of human dignity,
which is disclosed in the Constitutional Court's doctrine, this constitution-
al value as an essential and inseparable innate human characteristic is
inseparable, among other things, from innate human rights, and the viola-
tion of human dignity, under the constitutional jurisprudence, may be
established after violations of both certain innate human rights and other
rights and freedoms of the person are found.

In this context, it is important to note that a special role of human digni-
ty as a constitutional value implies the state's constitutional duty to ensure
respect for, and the defence of, human dignity: the Constitutional Court
has held that human life and dignity should be assessed as special values;
in this case, the purpose of the Constitution is to ensure the defence of,
and respect for, these values; these requirements are raised, first of all, for
the state itself;29 the Constitution establishes the state's duty to ensure the
protection and defence of human dignity.30 Thus, the necessity to ensure
respect for human dignity as a constitutional value, and its defence, first
of all, implies certain requirements for the state itself, whilst the content of
this duty is also affected by the constitutional concept of human dignity.

Several aspects of the duty of the state (its institutions and officials) to
ensure respect for human dignity, its protection and defence may be dis-
tinguished:

- One of the preconditions for ensuring human dignity as a constitution-
al value is the legislature's duty to guarantee the proper protection of
human rights and freedoms while regulating the relations linked to their
implementation.31 This duty reflects the aforementioned inseparable
relation between human dignity as a constitutional value and human
rights, which has been disclosed in the national constitutional doctrine
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26 The ruling of the Constitutional Court of the Republic of Lithuania of 21 October 1999.
27 The ruling of the Constitutional Court of the Republic of Lithuania of 16 January 2007.
28 For example, in the judgement of the Constitutional Court of the Republic of Latvia of 5 November

2008 in case No. 2008-04-0, human dignity is linked to the requirements applied to court proceedings,
and it was emphasised therein that human dignity requires that a person is not an object of judicial pro-
ceedings but that they enjoy a right to express their position before a decision which may have an effect
on their rights and duties is taken.

29 The ruling of the Constitutional Court of the Republic of Lithuania of 9 December 1998.
30 The ruling of the Constitutional Court of the Republic of Lithuania of 29 December 2004.
31 In its ruling of 29 December 2004, the Constitutional Court of the Republic of Lithuania held that the

fact that the legislature, while regulating the relations linked to the implementation of human rights and
freedoms, must guarantee their proper protection, is one of the preconditions for ensuring human dig-
nity as a constitutional value.



122 on more than one occasion. The duty to regulate, as appropriate, the
relations linked to the implementation of human rights and freedoms
involves both the positive and the negative aspects, i.e. it respectively
involves the positive duty to take particular actions in order to ensure
the protection of human rights and freedoms, as well as the effective
exercise of human rights (for example, by creating a mechanism for
defending the said rights), and the negative duty, which means that
state authorities and officials may not unreasonably limit human rights
and freedoms.

- The duty to ensure respect for human dignity, its protection and
defence also includes the prohibition of treating a human being solely
as a subject that belongs to a particular social, economic, professional
or another category.32 This duty essentially covers the aforementioned
prohibition of German idealist philosophy of treating a person as an
object. Such a conclusion is also confirmed, for example, by the conclu-
sion of the Constitutional Court of the Republic of Lithuania (when it
was deciding in substance on the constitutionality of the death penalty
as a sanction) according to which the cruelty of the crime by itself does
not counterbalance the cruelty of the death penalty which leads to the
degradation of the dignity of the convict, as well as by the statements
provided in support of this conclusion to the effect that "after the death
sentence has been carried out, the human essence of the criminal is
negated as well, he is deprived of any human dignity, as the state in
that case treats the person as a mere object to be eliminated from the
human community".33 

- The duty to ensure the protection and defence of human dignity is also
inseparable from the courts' duty to defend the rights of citizens, their
personal life, their honour and dignity against any arbitrary or unlawful
encroachment and interference.34 In the Constitutional Court's jurispru-
dence, it has been recognised that in order to ensure the proper protec-
tion and defence of human dignity, the institute of compensation for
damage is also of particular importance.35

Thus, a duty stems from the Constitution for the state, its institutions and
officials to ensure respect for human dignity, i.e. an essential and insepa-
rable innate human characteristic, which is related to human rights in such
a way that in certain cases where human rights are violated the violation
of human dignity may be established as well, and to ensure its defence and
protection. It should be noted that the content of this duty may be differ-
ent also depending on the context of the rights and freedoms of the per-
son in which human dignity is construed in a particular case.
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32 The ruling of the Constitutional Court of the Republic of Lithuania of 29 December 2004.
33 The ruling of the Constitutional Court of the Republic of Lithuania of 9 December 1998.
34 The ruling of the Constitutional Court of the Republic of Lithuania of 30 June 2000.
35 The ruling of the Constitutional Court of the Republic of Lithuania of 19 August 2006.
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Since, due to a particularly difficult economic and financial situation, most
of the questions of constitutionality arose specifically in the context of the
legal regulation adopted in the area of social security, it is appropriate to
mention several examples of the aspects of the constitutional duty (that
have been formulated in the national constitutional doctrine) to respect
and defend human dignity in the context of social rights. First of all, it
should be noted that, in construing the provision "the dignity of the human
being shall be protected by law" of the Constitution (Paragraph 2 of Article
21), the Constitutional Court noted that the state must create such a sys-
tem of social maintenance (inter alia, establish such a model of granting
and paying disability pensions) which would assist in maintaining living
conditions corresponding to human dignity, and, if necessary, provide a
person with necessary social security.36 The Constitutional Court of the
Republic of Latvia also takes an essentially analogous position that a right
to at least minimum level of social security, which stems from the
Constitution, should be directly linked to human dignity.37

In the Lithuanian constitutional doctrine, it is also held that human digni-
ty, the right to life, and the right to the best possible health38 are so close-
ly related that, on the one hand, in case proper health protection was not
ensured, the human rights to life and the protection of human dignity
would no longer be fully-fledged ones; on the other hand, the right to the
sustaining and saving of life in the event when a person's life is in danger,
is an inseparable and fundamental part of the human right to the best pos-
sible health.  In addition, living conditions (together with minimum social-
ly acceptable needs) corresponding to the dignity of the person (or the
human being) are mentioned as a criterion for establishing a limit below
which the remuneration established for state servants (and other employ-
ees whose work is remunerated from the funds of the state and municipal
budgets) cannot be reduced even when there is a particularly difficult eco-
nomic and financial situation in the state.39 The same also applies to pen-
sions established in the state.40 In other words, human dignity may also be
a criterion for establishing whether certain rights and freedoms conferred
on a person are not violated and whether the state has properly implement-
ed its constitutional duty to defend and protect human dignity.

It needs to be emphasised that, in general, the constitutional duty to
respect human dignity undoubtedly arises not only for the state but for
other subjects as well. This is also partially confirmed by the constitution-
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36 The ruling of the Constitutional Court of the Republic of Lithuania of 2 September 2009.
37 The judgment of the Constitutional Court of the Republic of Latvia of 13 March 2001 in case No. 2000-

08-0109, and its decision of 13 February 2013 in case No. 2012-12-01.
38 The Constitutional Court of the Republic of Lithuania emphasised that the free-of-charge medical aid

guaranteed to citizens must be in line with the requirements of accessibility and quality raised for
healthcare services, such aid must be rendered under the conditions and procedure heeding human dig-
nity (ruling of 16 May 2013).

39 The ruling of the Constitutional Court of the Republic of Lithuania of 11 December 2009.
40 The ruling of the Constitutional Court of the Republic of Lithuania of 20 April 2010.



124 al jurisprudence in which it is held that, for example, a public broadcaster
must refuse to broadcast programmes or broadcasts in which  opponents
or other persons are insulted or otherwise humiliated, in which any people
are discriminated on the basis of their sex, race, nationality, language, ori-
gin, social status, belief, convictions, or views, in which human dignity is
otherwise violated, or the public broadcaster must  not permit that persons
who do so participate in its programmes or broadcasts; the state (institu-
tions authorised by it) have a duty to supervise whether the programmes
and broadcasts broadcast by radio and television broadcasters (including
private ones) do not violate, among other things, human dignity, the rights,
freedoms and legitimate interests of the person.41 In addition, the particu-
lar importance of human dignity as a constitutional value, undoubtedly,
also has an effect when persons exercise other rights and freedoms con-
ferred on them, since, as the Constitutional Court held in its ruling of 8
May 2000, a lawful behaviour of a human being is not unlimited and
absolutely free; a human being, as they are a social being, lives in the soci-
ety among similar human beings who are equal in their dignity and rights;
every human being has duties to the society in which their personality may
develop freely and completely while the principal duty among them is not
to restrict the rights and freedoms of other people. Thus, persons must
implement the rights and freedoms conferred on them in such a way that
human dignity is not violated, and, in order to protect this constitutional
value, even a lawful behaviour, when implementing these rights and free-
doms that are conferred on them, may be limited.42

To sum up the content of the national doctrine in the context of human
dignity, it should be held that although "the legal formulation" human dig-
nity also exists as jurisprudential matter, the intensity of mentioning it, in
comparison to the jurisprudence of other countries, say, the constitutional
courts of Germany or Poland, is quite lower. It should also be mentioned
that, unlike in the constitutional jurisprudence of the aforementioned
countries, in which an assessment related to human dignity is understood
as an independent basis allowing to decide on the constitutionality of legal
acts, in the Lithuanian constitutional jurisprudence, human dignity is
linked to the content of a specific human right. It is clear that both such
scientific and jurisprudential realities are possible. Therefore, there are no
grounds to assert that, in the national constitutional jurisprudence, an
assessment related to guaranteeing (failure to guarantee) human dignity is
not used as an argument in substantiating the Constitutional Court's rul-
ings. On the contrary, we may treat every Constitutional Court's ruling
which decides on a human right or freedom as "a case concerning human
dignity".
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41 The ruling of the Constitutional Court of the Republic of Lithuania of 21 December 2006.
42 The jurisprudence of the Constitutional Court of the Republic of Lithuania shows that, for example, the

constitutional freedom of science and research (ruling of 5 May 2007), and freedom of information (rul-
ing of 28 May 2007) may be subject to limitation.
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ÐÅ ÇÞ ÌÅ

Òå î ðå òè ÷åñ êîå ïðèç íà íèå ïðè î ðè òå òà ïðàâ è ñâî áîä ÷å ëî âå êà è èõ
ïðà âî âàÿ êîí ñî ëè äà öèÿ ÿâ ëÿ þò ñÿ ÿä ðîì êîíñ òè òó öè î íà ëèç ìà äå ìîê ðà -
òè ÷åñ êèõ ãî ñó äàðñòâ. Ïî íÿò íî, ÷òî ñèñ òå ìà çà ùè òû ïðàâ è ñâî áîä ÷å -
ëî âå êà ïðåäñ òàâ ëÿ åò ñî áîé îñî áóþ ñî âî êóï íîñòü íîðì ïî âå äå íèÿ ëþ -
äåé. Äîêò ðè íû êîíñ òè òó öè î íà ëèç ìà äå ìîê ðà òè ÷åñ êèõ ãî ñó äàðñòâ
ïðèç íà þò, ÷òî ìî ìåíò âîç íèê íî âå íèÿ îñ íîâ íûõ ïðàâ è ñâî áîä ñîâ ïà äà -
åò ñ ìî ìåí òîì ðîæ äå íèÿ ÷å ëî âå êà. Òà êàÿ êîí öåï öèÿ îáóñ ëîâ ëå íà íåñ -
êîëü êè ìè àñ ïåê òà ìè. Âî-ïåð âûõ, îíà áî ëåå íå ïðå äîñ òàâ ëÿ åò êà êîå-ëè -
áî îñ íî âà íèå àï ðè î ðè îñ ïà ðè âàòü öåí íîñòü ïðàâ è ñâî áîä ÷å ëî âå êà.
Âî-âòî ðûõ, îíà ïðå äîñ òàâ ëÿ åò áîëü øóþ âîç ìîæ íîñòü èñ ñëå äî âà íèÿ ñî -
äåð æà íèÿ êîíê ðåò íî ãî ïðà âà èëè ñâî áî äû è áà ëàí ñà ìåæ äó ïðà âà ìè è
ñâî áî äà ìè.

Èñ ñëå äóÿ ïðà âà è ñâî áî äû ÷å ëî âå êà, ìû íå èç áåæ íî ñòàë êè âà åì ñÿ ñ ïî -
íÿ òè åì ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà. Êàê ýòî íå ïà ðà äîê ñàëü íî, íåñ ìîò -
ðÿ íà òî, ÷òî òåð ìèí "÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî" ÿâ ëÿ åò ñÿ ñîñ òàâ íîé
÷àñòüþ ñî äåð æà íèÿ ìíî ãèõ ìåæ äó íà ðîä íî-ïðà âî âûõ àê òîâ è íà öè î -
íàëü íûõ êîíñ òè òó öèé, îä íà êî ïî íè ìà åò ñÿ íå îä íîç íà÷ íî. Â íå êî òî ðûõ
ñòðà íàõ, òà êèõ êàê Ïîëü øà èëè Ãåð ìà íèÿ, ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî
ÿâ ëÿ åò ñÿ íàñ òîëü êî âàæ íûì ÿä ðîì êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ, ÷òî
ðå øà åò èñ õîä ìíî ãèõ äåë. Â äðó ãèõ ñòðà íàõ, òà êèõ êàê Ëèò âà è Ëàò âèÿ,
÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî óïî ìè íà åò ñÿ â êîíñ òè òó öè îí íîì ïðà âî ñó -
äèè, îä íà êî íå ÿâ ëÿ åò ñÿ íà è áî ëåå âàæ íûì èëè åäèí ñòâåí íûì àð ãó ìåí -
òîì, îï ðå äå ëÿ þ ùèì èñ õîä êîíê ðåò íî ãî äå ëà.

Íå îá õî äè ìî òàê æå îò ìå òèòü, ÷òî ðàç ëè÷ íàÿ ñòå ïåíü óïîò ðåá ëå íèÿ òåð -
ìè íà "÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî" â êîíñ òè òó öè îí íîì ïðà âî ñó äèè  ðàç -
ëè÷ íûõ ñòðàí íå îç íà ÷à åò ðàç ëè÷ íûé óðî âåíü óâà æå íèÿ ÷å ëî âå ÷åñ êî -
ãî äîñ òî è í ñòâà â ýòèõ ñòðà íàõ.

Íè ôè ëî ñî ôèÿ, íè ïðà âî âå äå íèå íå äà þò îä íîç íà÷ íî ãî îï ðå äå ëå íèÿ
ïî íÿ òèÿ ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà. Òåì íå ìå íåå ìû ìî æåì ñäå ëàòü
âàæ íîå çàê ëþ ÷å íèå, ÷òî îí òî ëî ãè ÷åñ êàÿ ñóù íîñòü ÷å ëî âå ÷åñ êî ãî äîñ -
òî è í ñòâà è â ôè ëî ñî ôñ êîì, è â ïðà âî âîì àñ ïåê òàõ ëó÷ øå âñå ãî ðàñê -
ðû âà åò ñÿ ïó òåì ñî îò íî øå íèÿ ýòî ãî òåð ìè íà ñ òåð ìè íîì ïðàâ è ñâî áîä
÷å ëî âå êà. Íà îñ íî âå ýì ïè ðè ÷åñ êî ãî ìå òî äà ìû ïðèø ëè ê âû âî äó, ÷òî
÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî íå ìî æåò áûòü íà ðó øå íî áåç íà ðó øå íèÿ
êîíê ðåò íî ãî ïðà âà èëè ñâî áî äû. Â ýòîì ñìûñ ëå, ìû îñ íî âû âà åì ñÿ íà
ìå òî äî ëî ãè ÷åñ êîì ïîä õî äå ê òðàê òîâ êå òåð ìè íà "÷å ëî âå ÷åñ êîå äîñ òî -
è í ñòâî" êàê íå êî ãî ñè íî íè ìà êîíê ðåò íûõ ïðàâ è ñâî áîä èëè ïðàâ è
ñâî áîä âî îá ùå. Îáåñ ïå ÷è âàÿ êîíê ðåò íîå ïðà âî èëè ñâî áî äó ÷å ëî âå êà,
êîíñ òè òó öè îí íàÿ ïðàê òè êà îáåñ ïå ÷è âà åò äîñ òî è í ñòâî ëè÷ íîñ òè.
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126 CONSTITUTIONAL STATUS OF HUMAN 

DIGNITY AND ITS REFLECTION IN THE

FRAMEWORK OF CONSTITUTIONAL JUSTICE

NELLY ARAKELYAN

Chief Specialist at the Legal Advisory Department of the Staff 
of the Constitutional Court of the Republic of Armenia

On constitutional level human dignity is often being considered as a con-
stitutional principle, a human right or a basis for human rights and free-
doms. The diversity of the interpretations triggers uncertainty of constitu-
tional status of human dignity. Under Armenian jurisdiction human digni-
ty is mostly being perceived as a basis for human rights and freedoms.
Such a perception of human dignity renders it an intermediary category
the direct protection and application of which can seem to be indefinite,
as along with the development of rule of law the protection of human
rights and freedoms is presumed per se, thus if we constrain constitution-
al status of human dignity merely to a basis for human rights and freedoms
it would be impossible to ensure the direct application and protection of
human dignity. However, the recent decisions of the Constitutional Court
of the Republic of Armenia, case-law of the European Court of Human
Rights, as well as the judicial practice of the foreign countries show that
the issue of violation of human dignity is not being discussed in regard to
all human rights and freedoms, but mostly in combination with those non-
material values violation of which directly leads to humiliation of human
characteristics, as a result of which mental integrity of the person can be
broken. Human dignity does not also amount to those non-material values
as well, it just appears as a substance of those values and is reflected most-
ly through them, but its protection could be performed irrespective of the
fact of breach of any right or freedom. Due to its content human dignity
expands the scope of its application.

In Armenia the direct protection and application of human dignity is most-
ly being performed by the Constitutional Court of the Republic of Armenia,
the legal approaches of which allow to compose a definite concept of direct
protection and application of human dignity. In its DCC-997 decision the
Constitutional Court applied the concept of human dignity in a dual man-
ner. On the one hand it declared human dignity to be a basis for human
rights. On the other hand it considered human dignity in correlation with
the right to freedom of speech and defined the margins of legitimate inter-
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ference with human dignity. In its DCC-834 decision the Court indirectly
revealed some of the aspects of legal content of human dignity in its direct
application, particularly the Court interpreted the expression “reasonable
fear to become a subject to persecution’’ stipulated by Law on Refugees
and held that such a fear can be triggered by a threat which can lead to
humiliation of human dignity due to its shape and gravity. As we see the
Court linked the notions “fear” and “threat” which refer to mental integri-
ty of the person, with the notion “dignity”. The European Court of Human
Rights also behaves in this manner. In other words the Constitutional Court
declared mental integrity of a person to be an element of human dignity.
The Constitutional Court also enumerated those values the threat of viola-
tion of which particularly can comprise such a humiliation of dignity. Right
to life, right to physical integrity, right to liberty, freedom of religion and
the economic basis of existence were declared as such values.     

These approaches have been developed in the DCC-1121 decision, which
can be considered to be a revolutionary one for the direct application and
protection of human dignity in Armenia. Thanks to it the perception of
monetary compensation of non-pecuniary damage in the Republic of
Armenia has been basically reversed. The Constitutional Court grounded
the necessity to compensate such damage, as human dignity which is
defined as an ultimate value under Article 3 of the Constitution of Armenia
presumes, inter alia, the right of a person to avoid moral sufferings condi-
tioned by the personal characteristics. Thus mental integrity has directly
been declared as an element of human dignity, as the right to avoid moral
damages refers to the person’s mental/psychological integrity. The
Constitutional Court also considered that in cases of illegal deprivation of
liberty and illegal search the compensation cannot automatically be equat-
ed to compensation of physical and material damage, as in such cases it
will not be equivalent to the mental sufferings caused to the person.
Constitutional Court also stated that torture, inhumane or degrading treat-
ment or punishment are always accompanied by moral sufferings which
could be even more severe than possible physical or material damage and
that it is impossible to compensate completely the damage caused to a per-
son and his dignity without reasonable and just satisfaction for those moral
sufferings. In other words the Constitutional Court declared the right of a
person to get monetary compensation for moral damages. The Court held
this decision governed by the Constitution of the Republic of Armenia, as
well as by the international obligations undertaken by it within the
European Convention on Human Rights. Based on the aforementioned
decision the National Assembly of the Republic of Armenia has already
passed a law changing and amending the Civil Code of the Republic of
Armenia. 

For the direct protection and application of human dignity the proper
interpretation of its meaning is of key importance, as the constitutional sta-
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128 tus of dignity and the scope of the people capable of applying for the pro-
tection of dignity depend on it. Sometimes dignity is interpreted as per-
son’s self-worth. It is apparent that such interpretation of the meaning of
human dignity artificially narrows the possibilities of the application of the
mechanisms of protection of human dignity, as there are some people, par-
ticularly kids and more likely people with mental disabilities, who are
deprived of the possibility to assess their personal characteristics and the
social nature of the behavior performed towards them, in other words they
are unable to realize their self-worth. Consequently, within the mentioned
interpretation of dignity they will be deprived of the possibility to apply
for the protection of their dignity. Such a problem arises in all those cases
when dignity is considered to be self- worth, self-respect, personal opinion
and/or treatment of a person towards personal positive characteristics. But
we cannot deny that the mentioned people are also endowed with human
dignity, as everyone is endowed with it, hence the mechanisms of the
direct protection of dignity shall be applied via the legitimate representa-
tives of people who are unable to do that by themselves. The state shall
and can take appropriate steps in this direction as well. For instance, in
Armenia subjecting the person to medical or scientific experiments is a
crime of public accusation. Threat and torture which are now, unfortunate-
ly, crimes of private accusation, are not going to be enumerated in the list
of the crimes of private accusation according to a new Criminal Procedure
Code of Armenia, which is now being considered as a Draft Code. In cor-
relation with the right to freedom of speech the protection of human dig-
nity of the people with mental disabilities can be performed via their legal
representatives, as it is stated in the decision of the Court of Cassation of
Armenia1. In Russian Federation such experience also exists2. The fact that
human dignity cannot be considered as a personal treatment towards per-
son’s own qualities can also be proved by the attitude existing in interna-
tional practice according to which all crimes lead to violation of human
dignity. Such legal attitude is expressed in one of the decisions of the
Constitutional Court of the Russian Federation3. From the mentioned it
derives that the fact of humiliation of human dignity and the mechanisms
for its protection are not conditioned by the person’s personal treatment
towards himself/herself, by realizing or by the ability to realize his/her dig-
nity. For the direct protection of human dignity in Armenia several legisla-
tive amendments should still be held, as nowadays in Armenia the cases of
direct violation of human dignity could be considered within Article 1087.1
of Civil Code, which protects the person solely from humiliation of repu-
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1 Decision of the Court of Cassation of the Republic of Armenia, 27.04.2012, Civil Case N ԵԿԴ/
2293/02/10 http://www.idcarmenia.am/sites/default/files/attachments/SkizbMedia_0.pdf
(In Armenian).

2    Decision of the Plenum of the Supreme Court of the Russian Federation, ¹11, 18.08.1992
http://www.pravo.vuzlib.org/book_z257_page_14.html) (In Russian).

3  Decision of the Constitutional Court of the Russian Federation, N 1-Ï, 15.01.99
http://zakonbase.ru/content/base/31562 (In Russian).
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tation caused by illegal exercise of the right to freedom of expression.
Other cases of degrading treatment could not be considered and protect-
ed under this article. Though Criminal Code of Armenia stipulates torture
as a crime, anyway the European Court of Human Rights distinguishes tor-
ture, inhumane treatment and degrading treatment, which are differentiat-
ed based on the extent of intensity of the interference. The Armenian leg-
islation should be introduced to regulations which would allow to protect
a person in all those cases when the interference does not amount to tor-
ture and which would ensure just satisfaction for it. Within the present reg-
ulations such possibilities do not exist.

Direct application and protection of human dignity also depend on the
borders of the content and application of dignity. Nowadays, unfortunate-
ly, some adverse tendencies of distortion of the content of dignity could
be noticed. Several inhuman, immoral and irrational legal solutions have
been justified by the content of dignity, which resulted from the percep-
tion of dignity as an absolute and unlimited category. The abuse of digni-
ty triggers its deformation and now it is used as a tool for justification of
human permissiveness. In that case human dignity loses its value, its axi-
ological function and turns to a deformed category. The aforementioned
conditions the necessity to discuss the issue of restricting the content of
notion of “human dignity” and the issue of defining its barriers. Such
necessity is also conditioned by the fact that in present human dignity
stops to be solely an abstract category, and it is often being referred to
solve real legal issues. Besides, human dignity plays an ideological and axi-
ological role on executive and legislative planes, which also conditions the
necessity to define the barriers of its possible application at least within
legal literature and legal thinking. Absolute nature of human dignity can
be admissible merely in regard to prohibition of its humiliation by torture,
inhuman or degrading treatment, as well as in the context of the ban to
treat a person as a mean in the relations with the state and in all other rela-
tions. The same cannot be said when autonomy and freedom of choice are
being discussed as the elements of human dignity. In this concern two
main questions arise: whether any expression of autonomy falls within the
ambit of the content of dignity and whether any restriction to it violates
human dignity. In this context notwithstanding the absolute nature of
human dignity it cannot be considered to be unlimited in its content.
Cicero, who discussed the ideas of human dignity considered it to be a
human quality which opposes human being to animals. Afterwards all the
other philosophers treated human dignity in the same manner and it is not
surprising as during the whole history of the development of the concept
of human dignity human reason has been considered to be one of its ele-
ments. Consequently, autonomy and freedom of choice as elements of dig-
nity are constrained by reason and can be expressed only in a reasonable
manner. Though the idea of correlation of dignity and autonomy comes
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130 from Kant’s concept, he discussed autonomy of human being endowed
with reason, who is endowed with dignity due to his reason which lets him
follow moral law. The other element of human dignity which restricts its
content and application is that human being is created by God and by His
Image. Human dignity being set forth in basic law comprises a constitu-
tional value, constitutional reality, basic law, in its turn, has an axiological
content. The axiological nuances of basic law have brilliantly perceived the
authors of New Dictionary of the Armenian Language published in Venice
in 1837. They described Constitution as “Regulatory determination of bor-

ders and Divine Providence”4. It is evident that we deal here not only with
a supreme “determination” of constituting nature and, hence, with legal
regulation of such a scale, but that it is based upon divine perception, a

system of values granted from above, ultimate Providence5. Thus, the bor-
ders of the content of human dignity and its application shall be reason-
able and human by retention of the main principles of Heaven Creation.
The limited nature of the content of human dignity can also be identified
in the light of the ideas of natural law school. The reasonable nature of nat-
ural law has always been an element of this law school. Hugo Grotius con-
sidered that the laws of natural law are put in the nature of human reason.
He admitted only the law which derived from the demands of the reason.
The natural law, in its turn, is moral law, the source of which is human
nature and human reason. 

Thus, we can conclude that human being is endowed with human dignity
due to his reason. Autonomy and freedom of choice can be expressed only
in accordance with the demands of human reason, morality and human
nature. Human dignity is an absolute value, but it is not unlimited in its
content. Any expression of freedom of choice and autonomy do not fall
within the scope of the meaning of human dignity and cannot be justified
by it, the contrary would violate the very substance of law.

ÐÅ ÇÞ ÌÅ

Â ñâÿ çè ñ êîíñ òè òó öè îí íûì ñòà òó ñîì äîñ òî è í ñòâà ëè÷ íîñ òè â ñòàòüå 
à â òî ðîì âû äå ëÿ þò ñÿ òðè îñ íîâ íûõ âîï ðî ñà: âîç ìîæ íîñòü ïðÿ ìîé çà -
ùè òû äîñ òî è í ñòâà ëè÷ íîñ òè, èí òå ðï ðå òà öèÿ ñî äåð æà íèÿ äîñ òî è í ñòâà
ëè÷ íîñ òè è ãðà íè öû ñî äåð æà íèÿ è ðå à ëè çà öèè äîñ òî è í ñòâà ëè÷ íîñ òè.
Àâ òî ðîì îñ ïà ðè âà åò ñÿ èäåÿ, â ñî îò âå ò ñòâèè ñ êî òî ðîé êîíñ òè òó öè îí -
íûé ñòà òóñ äîñ òî è í ñòâà ëè÷ íîñ òè ÿâ ëÿ åò ñÿ ëèøü îñ íî âîé ïðàâ è ñâî -
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4   Harutyunyan G., Constitution and Constitutionalism in the Context of Constitutional
Culture of the New Millennium, New Millenium Constitutionalizm: Paradigms of Reality
and Challenges, NJAR, Yerevan 2013, p. 31.

5   Ibid.
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áîä ÷å ëî âå êà. Àâ òîð ïîä ÷åð êè âà åò, ÷òî ïðÿ ìàÿ çà ùè òà äîñ òî è í ñòâà
ëè÷ íîñ òè îñó ùå ñ òâëÿ åò ñÿ ïîñ ðå ä ñòâîì íå ìà òå ðè àëü íûõ áëàã, íà ðó øå -
íèå êî òî ðûõ óìà ëÿ åò ïðèç íà êè, ïðè ñó ùèå òîëü êî ÷å ëî âå êó, íî äîñ -
òî è í ñòâî íå îòîæ äå ñ òâëÿ åò ñÿ ñ íè ìè, è åãî çà ùè òà ìî æåò îñó ùå ñ ò-
âëÿòü ñÿ è ðàç äåëü íî îò ýòèõ áëàã. Àâ òî ðîì ïîä ÷åð êè âà åò ñÿ ðîëü Êîíñ -
òè òó öè îí íî ãî Ñó äà Àð ìå íèè â âîï ðî ñå ïðÿ ìîé çà ùè òû äîñ òî è í ñòâà
ëè÷ íîñ òè. Àâ òî ðîì îá ñóæ äà þò ñÿ íå ãà òèâ íûå ñòî ðî íû ðàñï ðî ñò ðà íåí -
íî ãî ïîä õî äà ê èí òå ðï ðå òà öèè ñî äåð æà íèÿ äîñ òî è í ñòâà ëè÷ íîñ òè êàê
ñà ìî îöåí êè ëè÷ íîñ òè, ñà ìî ó âà æå íèÿ èëè ìíå íèÿ ÷å ëî âå êà î ñâî èõ ïî -
ëî æè òåëü íûõ êà ÷å ñò âàõ. Àâ òîð îáîñ íî âû âà åò, ÷òî ôàêò óìà ëå íèÿ äîñ -
òî è í ñòâà ëè÷ íîñ òè, åãî çà ùè òà è îò ðè öà òåëü íûå ïîñ ëå ä ñòâèÿ äëÿ ïðà -
âî íà ðó øè òå ëÿ íå ìî ãóò áûòü îáîñ íî âà íû ñà ìî îöåí êîé ëè÷ íîñ òè. Àâ -
òîð îñî áî ïîä ÷åð êè âà åò çíà ÷è ìîñòü ãðà íèö ñî äåð æà íèÿ äîñ òî è í ñòâà
ëè÷ íîñ òè è åãî ðå à ëè çà öèè è îò ìå ÷à åò, ÷òî â ñîâ ðå ìåí íîì ìè ðå ñî äåð -
æà íèå äîñ òî è í ñòâà ëè÷ íîñ òè ÷àñ òî èñ êà æà åò ñÿ â ðå çóëü òà òå ïî ðà áî -
ùå íèÿ âîñï ðè ÿ òè åì àá ñî ëþò íîé öåí íîñ òè äîñ òî è í ñòâà ëè÷ íîñ òè. Â
ýòîé ñâÿ çè àâ òîð ñ÷è òà åò, ÷òî àá ñî ëþò íàÿ öåí íîñòü äîñ òî è í ñòâà íå
ïîä ðà çó ìå âà åò íå îã ðà íè ÷åí íûé õà ðàê òå ð ñî äåð æà íèÿ äîñ òî è í ñòâà
ëè÷ íîñ òè, è ÷òî îíî âñåã äà îã ðà íè ÷å íî òðå áî âà íè ÿ ìè ðà çó ìà, ÷å ëî âå -
÷åñ êîé ïðè ðî äû, ìî ðà ëè è îñ íî âî ïî ëà ãà þ ùè ìè çà êî íà ìè Áî æå ñò âåí -
íî ãî ìè ðîç äà íèÿ.
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132 HOW NON-ENUMERATED RIGHTS 

WERE DERIVED FROM THE HUMAN 

DIGNITY CLAUSE (ARTICLE 10) 

IN THE KOREAN CONSTITUTION

SUNHUGH KIM 

Constitutional Research Officer of the Constitutional Court
of the Republic of Korea 

GEONSEOK LEE

Constitutional Research Officer of the Constitutional Court
of the Republic of Korea

1. Introduction

In my presentation, I will first briefly go over the meaning and function of
the human dignity clause in the Constitution of Korea. I will then explain
how we derived non-enumerated rights from the human dignity clause by
introducing a few of our cases, especially regarding the right of self-deter-
mination.

2. The Meaning and Function of Article 10

(1) Adoption of the Human Dignity Clause 

The Constitution of Korea was first enacted in 1948, but it was only in 1962
when the human dignity clause was adopted. The current Constitution of
Korea has several provisions guaranteeing basic human rights from articles
10 to 37. Article 10 states: 

All citizens shall be assured of human dignity and worth and have the right
to pursue happiness. It shall be the duty of the State to confirm and guar-
antee the fundamental and inviolable human rights of individuals. 

There are of course other provisions prescribing human dignity in regard
to specific human rights in the Constitution of Korea. For example, Article
32, Section 2 provides that "standards of working conditions shall be deter-
mined by the Act in such a way as to guarantee human dignity." Article
36, Section 1 provides that "marriage and family life shall be entered into
and sustained on the basis of individual dignity." In this presentation, how-
ever, we will be focusing on Article 10, which declares human dignity in a
more comprehensive manner. S
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(2) Meaning and Function 

(a) Basic principle and individual's rights

Article 10 of the Constitution of Korea sets forth human dignity and value
to be the ultimate goal and fundamental ideology for all basic rights. It is
a guideline that binds every governmental organization, and it represents
the obligation and the task of the nation to guarantee human dignity.

Furthermore, the Court has ruled in several opinions that Article 10 guar-
antees each individual's right to personality, right to pursue happiness, and
right of self-determination. These rulings indicate Article 10 serves as both
the objective norm and the subjective right one can assert at trial.

(b) Complementary measure for specific human rights

Given that the human dignity clause guarantees individual rights, the rela-
tion between Article 10 and other provisions that guarantee specific human
rights such as the freedom of expression or right to property, may become
an issue. 

To realize a genuine life as a human being, the guarantee of various kinds
of basic human rights is necessary. As a result, it can be said that the real-
ization of diverse human rights is the measure and the process to fulfilling
human dignity. In this sense, the Court has ruled that "human dignity and
worth" is the ultimate goal of all basic rights. 

Specific human rights clauses from articles 11 to 37, however, primarily
protect human dignity related to their own areas only. So, if we can find a
specific right directly related to the issue, we must apply that specific right
before implementing the human dignity clause. 

On the other hand, there can be blind spots that cannot be covered by the
enumerated basic rights. This is when the human dignity clause plays a
complementary role in guaranteeing the human rights of the people. The
decisions of the Court which derived the right to personality and the right
of self-determination from the human dignity clause to fill in this blind spot
would be good examples. This is the significant function of the human dig-
nity clause in Korea.

Accordingly, we will now focus on how the Constitutional Court of Korea
has made practical use of Article 10 in actual cases, by reviewing impor-
tant decisions that addressed issues on the right of self-determination and
the right to personality.

3. Actual cases

(1) Adultery case

In an adultery case in 1990, which was one of the early decisions of the
Court, the right to personality and the right of sexual autonomy was rec-
ognized to be derived from Article 10. The Court stated that, protecting an
individual's right to determine their own destiny is a precondition to pro-
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134 tecting their right to personality and their right to pursue happiness, which
are the essence of being a human being. These two rights are guaranteed
by Article 10 of the Constitution. The right to decide whether to have a
sexual relationship or not, and with whom one will have a sexual relation-
ship with, is part of an individual's right to make their own decisions in
life. Thus, the Court found that criminally punishing adultery restricts the
freedom of sexual autonomy.

But the Court also found that, in order to protect marital relationships and
preserve social order, the legislature's judgment to criminally punish adul-
tery was not arbitrary, and thus was constitutional (2 KCCR 306-331,
89Hun-Ma82, September 10, 1990). The Court also noted legal awareness
and the strong demand for preemptive prevention of adultery in Korea in
making this decision.

The Court later reiterated its decision that the provision was constitution-
al in three different cases in 1993, 2001, and 2008. But in the most recent
decision in 2008, 5 justices out of 9 delivered a dissenting opinion assert-
ing that the provision infringes on the right of sexual self-determination
and privacy. [20-2(a) KCCR696-726, 2007 Hun-Ka17, October 30, 2008]

(2) Sexual Intercourse under Pretense of Marriage Case

Another significant case regarding the right to sexual autonomy was on the
constitutionality of a provision where a person that induced a woman into
having sexual intercourse under pretense of marriage, was punishable by
law. 

How an individual induces an other to be engaged in sexual activity is
within the boundaries of private sexual autonomy. Such manner may entail
stretching of the truth, and sometimes even exaggerate one's intention to
get married. The Criminal Act in Korea does not punish pre-marital sexu-
al relationships, and there is also no reason to punish the ordinary conduct
of inducing a partner into a pre-marital sexual relationship unless any coer-
cion or violence is involved.

The notable part in this decision is the explanation of women's right of sex-
ual autonomy. The provision seems to protect women by punishing men
who have induced women under pretense of marriage. But the Court's
opinion was that, if a woman, after voluntarily deciding to have a pre-mar-
ital sexual relationship, later asks the court to punish the man, arguing she
was misled, it could be interpreted as an act of denying her own right to
sexual self-determination. Also, the provision was deemed to force sexual
ideology on women based on patriarchy and moralism by limiting its pro-
tection to women with no habit of so-called "obscene acts." The rest of the
women that engaged in sexual relationships with multiple partners were
stigmatized as 'women who are prone to an obscene act' and not protect-
ed by the provision. In this regard, this provision not only conflicted with
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gender equality, but also denied women's right to self-determination under
the disguise of protecting women, by treating them as individuals with no
capacity of voluntary decision making. Therefore, the Court ruled that the
right to sexual self-determination protected by this provision rather went
against women's dignity and value. [21-2(b) KCCR 520-544, 2008Hun-Ba58,
November 26, 2009]

(3) Withdrawal of life sustaining treatment case

In 2008, a constitutional complaint was filed by a patient who had been in
a permanent vegetative state since suffering brain damage and was receiv-
ing life sustaining treatment. The complaint requested constitutional
review of legislative omission for providing an Act addressing the with-
drawal of life sustaining treatment. 

In this case, whether the dying patient has the right to determine their par-
ticipation in withdrawal of life sustaining treatment was an important prem-
ise. The Court recognized the right to determine whether to deny or cease
life sustaining treatment as a basic human right guaranteed by the
Constitution. The reasoning was as follows: 

'Withdrawal of life sustaining treatment, or in other words, the self deter-
mination to shorten one's own lifespan conflicts with the constitutional
value of protecting the 'right to life'. Since life is a source of human being,
and the basis for human dignity, it cannot be disposed at one's discretion.
Meanwhile, as human dignity and worth prescribed in Article 10 is the
supreme value of our Constitution, the life of a dying patient should be
protected in a way that best suits human dignity.' 

As the 'dying patient' can only extend his/her life with the help of med-
ical equipment and be in the irrecoverable stage due to the loss of other
functions of his/her body, the life sustaining treatment for the 'dying
patient' is, medically speaking, a mere continuation of meaningless intru-
sion upon a person's body without any possibility of an effective cure.
Moreover, such treatment can be regarded as having no role in preventing
death, but as artificially extending the final stages of the death process that
has already started. Therefore, although the decision and actual practice of
withdrawing life sustaining treatment may shorten a patient's lifespan, this
cannot be deemed as facilitating suicide or as arbitrary disposal of life.
Rather, this is in line with the concept of human value and dignity in that
such practice allows an individual to leave his/her life to nature, freeing
the dying patient from any non-natural intrusions of his/her body.

Therefore, a patient can be regarded as an individual able to decide
whether to deny or cease life sustaining treatment to keep one's dignity
and value as a human being when facing death.  The patient may further
inform the medical staff of his/her decision or wishes in advance before
being unable to communicate, and such a decision should be protected as
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136 one of the aspects of the self-determination right guaranteed by the
Constitution. 

Apart from the recognition of such right, however, necessity of sufficient
social consensus, separation of power and discretion of the National
Assembly taken into account, the Court found it difficult to conclude that
the state has an obligation to legislate a specific act to address the with-
drawal of life sustaining treatment.

(4) Abortion Case

In reviewing the constitutionality of a provision punishing abortion and not
permitting the abortion based on social grounds or financial hardship, the
Court found that the right of women not to be forced to endure sacrifices
inherent in pregnancy and delivery is included in the right to determine
their own destiny that the human dignity clause guarantees. 

But whether punishing abortion is excessive restriction on women's right
of self-determination or not, the opinions of the justices were divided 5 to
4, and thus punishing abortion was declared constitutional.

(5) Others

In other cases, the Court derived individuals' freedom to choose or change
one's surname from the human dignity clause, declaring the civil code
requiring a person to follow only the original father's name to be uncon-
stitutional. There was also a case where the Court found that the right of
parents' access to the gender information of the fetus was an aspect of
right to personality guaranteed by the human dignity clause. 

4. Conclusion

It is impossible to enumerate every specific basic right in the written
Constitution. Moreover, in accordance with the evolution of society, the
necessity of newly recognized basic rights may emerge. As a result, the
role of the human dignity clause filling in the vacancy of enumerated
rights is likely to become more important. 

The concept of human dignity is abstract and comprehensive. Therefore,
deciding whether a certain circumstance coincides with human dignity
may differ among specific cases and societies. As for Constitutional Court
of Korea, although every justice has agreed to recognize the right of
women to determine abortion as a basic human right that is derived from
the human dignity clause, their opinions differ on whether punishing
women to protect the life of fetuses infringes on women's right of self-
determination. In this regard, to embody the essential elements of human
dignity through constitutional cases and research by academia will be an
important task ahead of us.
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The application of human dignity clause was mostly focused on the mat-
ter of the right of self-determination and right to personality. But in mod-
ern society, individual's economic and material condition is regarded as an
essential element to sustain human dignity. Therefore, we should make an
effort to find out how this human dignity clause can play a role in areas
such as labor condition, education, medical care and social welfare. 

I sincerely hope this international conference on human dignity will pro-
vide a meaningful opportunity to share our experience and contribute to
our progress in realizing human dignity. Thank you for listening. 

ÐÅ ÇÞ ÌÅ

Äîñ òî è í ñòâî ëè÷ íîñ òè, óïî ìÿ íó òîå â ñò. 10 Êîíñ òè òó öèè Ðåñ ïóá ëè êè
Êî ðåÿ - ýòî íå òîëü êî èäåÿ, ïî ëî æåí íàÿ â îñ íî âó Êîíñ òè òó öèè, íî è
ñà ìîñ òî ÿ òåëü íîå ñóáú åê òèâ íîå ïðà âî ÷å ëî âå êà. Êîíñ òè òó öè îí íûé Ñóä
Ðåñ ïóá ëè êè Êî ðåÿ, íàï ðè ìåð, íà õî äèò, ÷òî ïðà âî íà ñåê ñó àëü íóþ íå -
çà âè ñè ìîñòü, ïðà âî íà íà ìå ðåí íîå ïðåê ðà ùå íèå ìå äè êà ìè ïîä äåð æè -
âà þ ùåé òå ðà ïèè è ïðà âà æåí ùèí íà ãà ðàí òèè, â ñâÿçè ñ áå ðå ìåí -
íîñòüþ è ðî äà ìè âû òå êà þò èç ñî äåð æà íèÿ ñò. 10 Êîíñ òè òó öèè. Îä íà -
êî íåñ ìîò ðÿ íà òî, ÷òî âñå ñóäüè åäè íîã ëàñ íî ïðèç íà þò ïðà âî æåí ùèí
íà àáîðò êàê îñ íîâ íîå ïðà âî ÷å ëî âå êà, âû òå êà þ ùåå èç äîñ òî è í ñòâà ÷å -
ëî âå êà, èõ ìíå íèÿ ðàñ õî äÿò ñÿ â âîï ðî ñå î òîì, íà ðó øà åò ëè íà êà çà íèå
æåí ùèí çà àáîðò â öå ëÿõ çà ùè òû æèç íè ïëî äà ïðà âî æåí ùèí íà ñà -
ìî îï ðå äå ëå íèå. Â ñâÿ çè ñ ýòèì ðå à ëè çà öèÿ îñ íîâ íûõ ñîñ òàâ ëÿ þ ùèõ
÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà ïîñ ðå ä ñòâîì êîíñ òè òó öè îí íî ãî ïðà âî ñó äèÿ
è íà ó÷ íûõ èñ ñëå äî âà íèé ÿâ ëÿ åò ñÿ îä íîé èç âàæ íåé øèõ çà äà÷. 

Ïî ëî æå íèå î äîñ òî è í ñòâå ÷å ëî âå êà â îñ íîâ íîì ïðè ìå íÿ åò ñÿ ïî äå ëàì,
ñâÿ çàí íûì ñ ïðà âîì íà ñà ìî îï ðå äå ëå íèå è ëè÷ íû ìè ïðà âà ìè. Îä íà êî
â ñîâ ðå ìåí íîì îá ùå ñò âå ýêî íî ìè ÷åñ êîå è ìà òå ðè àëü íîå ïî ëî æå íèå
ëèö ÿâ ëÿ åò ñÿ îï ðå äå ëÿ þ ùèì â óâà æå íèè ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà.
Ïî ý òî ìó ìû äîëæ íû ïðè ëî æèòü âñå óñè ëèÿ, ÷òî áû âû ÿñ íèòü, êà êóþ
ðîëü èã ðà þò ïî ëî æå íèÿ î äîñ òî è í ñòâå ÷å ëî âå êà â òà êèõ ñôå ðàõ, êàê
óñ ëî âèÿ òðó äà, îá ðà çî âà íèå, ìå äè öè íñ êîå îáñ ëó æè âà íèå è ñî öè àëü íîå
îáåñ ïå ÷å íèå.  
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138 THE RIGHT TO FREEDOM OF OPINION 

UNDER ARTICLE 10 OF THE EUROPEAN 

CONVENTION FOR THE PROTECTION OF

HUMAN RIGHTS: INDEPENDENCE OF PUBLIC

BRODCASTERS' SYSTEM

ZLATKO M. KNEŽEVIĆ 
Judge of the Constitutional Court of Bosnia and Herzegovina 

Member of the Venice Commission for Democracy Through Law

Dear Mr. President, honorable colleagues,

It is my honor to address this highly esteemed gathering with the impor-
tant issue of the right under Article 10 of the European Convention in rela-
tion to the protection of independence of public broadcasting system. 

Dear colleagues, having respect for the time provided for presentation, I
will only refer to some of the most important decisions now, since the
entire written presentation is at the disposal of all the participants of the
conference. 

It is necessary to point out that the public broadcasting system, as a spe-
cial democratic heritage, is, in general, protected by the European
Convention for the Protection of Human Rights and fundamental
Freedoms, either through the direct application thereof, i.e. Article 10 -
Freedom of Expression: 1. Everyone has the right to freedom of expression.
This right shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and regard-
less of frontiers. This Article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises. 2. The exercise
of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are
prescribed by the law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for
the protection of the reputation or rights of others, for preventing the dis-
closure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary1; or through some forms of inter-
vention, i.e. recommendations by the Council of Europe, i.e. the European
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1   European Convention for the Protection of Human Rights and Fundamental Freedoms -
Sarajevo, 2005 Edition, Constitutional Court of Bosnia and Herzegovina  
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Ministerial Conference, i.e. the Committee of Ministers. As regards to this
Opinion, I would like to point out the 4th European Ministerial Conference
held in Prague, where the Committee of Ministers adopted the Resolution
underlining the necessity to guarantee the media independence and, in the
wider sense, the public broadcasters independence against political inter-
ference, as follows: Undertake to define clearly, in accordance with appro-
priate arrangements in domestic law and practice and in respect for their
international obligations, the role, missions and responsibilities of public
service broadcasters and to ensure their editorial independence against
political and economic interference.2

Through its case-law, the European Court of Human Rights has referred to
the protection of the right under Article 10 of the European Convention.
However, for the purposes of this Opinion and confining the case-law to
the questions posed, one should take into account the case Manole and
Others v. Moldova3 wherein the European Court, regardless of the appli-
cant's claim, pointed to the principles of independence of public broadcast-
ers and referred in detail to the special "source" of the European standards
regarding this issue. It is also necessary to mention a comprehensive analy-
sis of the OSCE - the Office of the Representative on Freedom and Media,
March 2013, as well as the 2012 Final Report EMR Saarbrucken. 

The principles of independence of public broadcasters, the principles of
protection of public broadcasters against political or economic influence
aimed at disrupting, diminishing or abolishing their independence as well
as the principle of narrow or restrictive interpretation of rights of the state
referred to in paragraph 2 Article 10 of the Convention in terms of intro-
ducing restrictions or conditions that may not justify the interference or
intervention of the state,  are emphasised in all these documents. Certainly,
in doing so, the emphasis is put on the irrevocable right of an
individual/citizen to receive information without effect on their stream of
consciousness or conclusions.

The basis for the analysis is the commitment of the OSCE to freedom of
expression as protected by international instruments like the Universal
Declaration on Human Rights to which OSCE Participating States have
declared their commitment. Article 19 of the Universal Declaration reads:
"Everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek,
receive and impart information and ideas through any media and regard-
less of frontiers."  

This right is further specified and made legally binding in Article 19 of the
International Covenant on Civil and Political Rights. The right is also
expressed in Article 10 of the European Declaration on Human Rights:  
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3 Ibidem



140 "1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of fron-
tiers. This article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.  

2. The exercise of these freedoms, since it carries with its duties and
responsibilities, may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or rights of others, for pre-
venting the disclosure of information received in confidence, or for main-
taining the authority and impartiality of the judiciary."  

In the 1999 OSCE Charter for European Security the role of free and inde-
pendent media as an essential component of any democratic, free and open
society was stressed. The Mandate of the OSCE Representative on
Freedom of the Media, states:  

"Based on OSCE principles and commitments, the OSCE Representative on
Freedom of the Media will observe relevant media developments in all par-
ticipating States and will, on this basis, advocate and promote full compli-
ance with OSCE principles and commitments regarding free expression
and free media. In this respect he or she will assume an early-warning
function. He or she will address serious problems caused by, inter alia,
obstruction of media activities and unfavourable working conditions for
journalists."  

As far as the issues affected by the proposed amendments to the law are
concerned, the main international standards of relevance relate to public
broadcasting and, to some extent, also to regulatory agencies. The Council
of Europe has issued a number of relevant recommendations and although
these are not legally binding, they do provide important guidance on how
freedom of expression shall be guaranteed in reality. This includes the
importance of an impartial public broadcaster and an independent regula-
tory agency - both with the necessary conditions. According to the case-
law of the European Court, there is not a single answer to the question
whether a public broadcaster may be deemed to be a "non-governmental
organization" within the meaning of Article 34 of the European
Convention. It depends on the domestic law and specific circumstances of
each individual case and it is assessed according to the criteria established
in the case-law of the European Court. The general criteria defining a "gov-
ernmental organization" are laid down by the European Court in its deci-
sion Radio France and Others v. France4. First, the arguments offered by
the French Government and the applicants are presented as follows: 
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4 European Court, Case of Radio France and Others v. France (dec.) no. 53984/00, 23
September 2003.
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"1. On the capacity of the national radio broadcaster Radio France to apply
to the Court

The Government contended that, because it belonged to the public sector,
the national radio broadcaster Radio France did not have the requisite
capacity to apply to the Court under Article 34 of the Convention.

They noted that under that Article, only natural persons, non-governmen-
tal organizations and groups of individuals could make applications.
Plainly, Radio France was neither a natural person nor a group of individ-
uals; nor was it a non-governmental organization.

... They noted the relevance, in that context, of the organization's origins,
constitution, mission, rights and independence.

Firstly, the Government submitted that both the existence and the memo-
randum and articles of association of Radio France were directly prescribed
by law. ... By legal convention, it followed that its merger and liquidation
were also prescribed by the law.

Secondly, the Government stated that ... 1986 Act expressly provided that
Radio France carried out 'public service missions in the general interest',
... - included more than a hundred obligations, concerning its educational,
cultural and social missions in particular. Thus, the activities of Radio
France were not dictated by commercial considerations, but by the need
to ensure quality, balance and pluralism in the provision of information
throughout the whole of France, including those areas poorly served by the
rest of the media; it was not required to be profitable. ... The Government
argued on that basis that Radio France carried out a public-service mission
and was 'established for public-administration purposes' within the mean-
ing of the Court's case-law.

Thirdly, Radio France was under government supervision. That was borne
out by its official name - national programme provider Radio France - and
by the fact that under section 47 of the Freedom of Communication Act its
capital was wholly owned by the State. Moreover, the composition of its
decision-making bodies was intended to ensure that the government's
interests were represented: the twelve members of its board of directors
included two members of Parliament appointed by the National Assembly
and the Senate, four government representatives and four suitably quali-
fied persons appointed by the CSA, which itself consisted of nine members
appointed by the President of the Republic and by the Presidents of the
National Assembly and the Senate; likewise, its Chairman was appointed
and removed by the CSA (...). Moreover, its policies were set by the gov-
ernment: ... Lastly, its activities were controlled by State authorities. ...

Fourthly, Radio France was financed by taxes (...) or, at any rate, by a com-
pulsory levy having features which, for the purpose of determining the
admissibility of the application, made it not substantially different from a
tax.
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Fifthly, Radio France was subject to special public-service obligations
going beyond ordinary law: its staff were subject to certain obligations
based on the need to ensure public-service continuity (...); it was under an
obligation to provide certain services free of charge (...) and to help finance
certain arrangements (...); it could raise advertising and sponsorship rev-
enue only within certain limits (...); the terms of reference of the national
companies in which it held shares had to reflect fundamental public-serv-
ice principles, notably the principles of equality and neutrality (...).

Lastly, the mere fact that Radio France was subject to company law (...) did
not give it the status of a "non-governmental organization" within the
meaning of Article 34 of the Convention. Radio France had the advantage
of not being dependent on advertising revenue because it was State-
financed, and the decision that it should not be governed by public law
had been prompted by the concern to avoid any undue distortion of com-
petition with private radio companies; it had not taken Radio France out-
side the public sector. ...

The applicants submitted that Radio France, which operated a number of
radio stations - including France Info - was a limited company registered
in the commercial and companies registers and was, therefore, to be clas-
sified as a private-law rather than a public-law body.

... In relation to the first criterion, the applicants maintained that the
Government were confusing the concepts of 'governmental powers' and
"exercise of a public-service activity". 

The applicants further stressed that Radio France had no administrative
functions. ...

In other words, the role of Radio France was not properly speaking to man-
age a public service, but only to carry out public-service missions as part
of its industrial and commercial activities. ..."

In its Decision Radio France and Others versus France, the European Court
next establishes the general criteria for defining "governmental organiza-
tions" within the meaning of Article 34 of the European Convention: 

"The Court observes that a legal entity 'claiming to be the victim of a vio-
lation by one of the High Contracting Parties of the rights set forth in the
Convention and the Protocols thereto' may submit an application to it (...),
provided that it is a 'non-governmental organization' within the meaning
of Article 34 of the Convention.

The term 'governmental organizations', as opposed to 'non-governmental
organizations' within the meaning of Article 34, applies not only to the cen-
tral organs of the State, but also to decentralized authorities that exercise
'public functions', regardless of their autonomy vis-à-vis the central organs;
...

The European Commission of Human Rights reached the same conclusion
regarding public-law entities other than territorial authorities...
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Moreover, in The Holy Monasteries (...) the Court recognized that the pub-
lic-law entities concerned had the status of 'non-governmental organiza-
tion' because they did not exercise 'governmental powers', had not been
established 'for public-administration purposes' and were 'completely inde-
pendent' of the State.

It follows from the above-mentioned decisions and judgment that the cat-
egory of 'governmental organization' includes legal entities which partici-
pate in the exercise of governmental powers or run a public service under
government control. In order to determine whether any given legal person,
other than a territorial authority, falls within that category, account must
be taken of its legal status and, where appropriate, the rights which the
status gives it, the nature of the activity it carries out and the context in
which it is carried out, and the degree of its independence from the polit-
ical authorities." (emphasys by Z.M.K.)

By applying the aforementioned general criteria to the case of Radio
France, the European Court concludes that the Radio France may be
deemed to be a "non-governmental organization" within the meaning of
Article 34 of the European Convention. Although Radio France has been
entrusted with public-service missions and depends, to a considerable
extent, on the State for its financing, the legislature has devised a frame-
work which is plainly designed to guarantee its editorial independence and
its institutional autonomy5. Therefore, in the view of the European Court,
there is a little difference between Radio France and the companies oper-
ating "private" radio stations, which, themselves, are also subject to vari-
ous legal and regulatory constraints. Furthermore, the Act, which clearly
places radio broadcasting in a competitive environment, does not confer a
dominant position on Radio France. Finally, the European Court concludes
that the national company Radio France is a "non-governmental organiza-
tion" within the meaning of Article 34 of the Convention (§ 26 of the
Judgment).  

Similarly, in the case of Österreichischer Rundfunk (ÖRF) versus Austria6, the
European Court had to give an answer to the question whether ÖRF
(Austrian radio) is a governmental or non-governmental organization with-
in the meaning of Article 34 of the European Convention. The European
Court indisputably established that ÖRF exercised governmental powers.
As it provided a public service, the European Court examined whether ÖRF
did so under government control. Having considered the Austrian positive
legislation, the European Court concluded that "the Austrian legislator has
devised a framework which ensures the Austrian Broadcasting's editorial
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5 The European Court based the general criteria for defining a national radio as a "govern-
mental" or "non-governmental" on the Recommendation R(96)10 on the guarantee of the
independence of public service broadcasting, adopted by the Committee of Ministers on
11 September 1996 at the 573rd meeting of the Ministers' Deputies. 

6 European Court, Case of Österreichischer Rundfunk v. Austria, judgment, no. 35841/02, 7
December 2006.



144 independence and its institutional autonomy. Consequently, the Austrian
Broadcasting qualifies as a "non-governmental organization" within the
meaning of Article 34 of the Convention and is, therefore, entitled to lodge
an application" (§ 53 of the Judgment). 

In general, there are a number of ways of protecting the system of public
broadcasters, as a special democratic achievement. One way is through
direct application of the Convention - Article 10 (freedom of expression): 

"1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart informa-
tion and ideas without interference by public authority and regardless
of frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restric-
tions or penalties as are prescribed by law and are necessary in a dem-
ocratic society, in the interests of national security, territorial integrity
or public safety, for the prevention of disorder or crime, for the protec-
tion of health or morals, for the protection of the reputation or rights
of others, for preventing the disclosure of information received in con-
fidence, or for maintaining the authority and impartiality of the judici-
ary." 

Also, the system of public broadcasters enjoys the protection through the
interventions of the Council of Europe, i.e. European Ministerial
Conference, namely the Committee of Ministers, in terms of recommenda-
tions. For the purpose of this Opinion I refer in particular to the Fourth
Ministerial Conference held in Prague in 1994 whereby the Committee of
Ministers accepted the resolution highlighting the necessity to pay special
attention in relation to guaranteeing the independence of the media and,
in broader terms, of the expression of public broadcasters against political
interference:

"Undertake to define clearly, in accordance with appropriate arrange-
ments in domestic law and practice and in respect for their internation-
al obligations, the role, missions and responsibilities of public service
broadcasters and to ensure their editorial independence against politi-
cal and economic interference;"7.

In its case-law the European Court referred to the protection of rights pre-
scribed under Article 10 of the Convention. However, for the purpose of
this opinion, by placing focus of the case-law on the questions asked, it is
necessary to take into account the case of Manole and Others v. Moldova8.
In that case, irrespective of the claim specified by the applicants, the
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7   European Court, Case of Manole and Others v. Moldova, no. 13936/02, 17 September
2009.

8 Ibid.
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European Court referred to the principles of independence of public broad-
casters and stated in detail separate "sources" of European standards in
respect of this issue. Certainly, it is necessary to highlight a very serious
analysis performed by the OSCE - the Office of the Representative on
Freedom of the Media, March 20139, as well as the Final Report EMR
Saarbrucken from 201210. 

The principles of independence of public broadcasters, the principles of
protection of public broadcasters against political or economic interference
aimed at disrupting, diminishing or abolishing their independence, as well
as the principles of narrow or restrictive interpretation of rights of the state
referred to in paragraph 2 Article 10 of the Convention, in terms of intro-
ducing restrictions or conditions that may not justify the interference or
intervention of the state, are emphasised in all these documents. Certainly,
in doing so, the emphasis is put on the irrevocable right of an
individual/citizen to receive information without influence on their stream
of consciousness or conclusions.

In the mentioned case - along with limitations imposed by the subject-mat-
ter of the appeal - the European Court points to the purposefulness of the
existence of independent regulatory authorities for the broadcasting sector
and the inadmissibility of political intervention. In democratic societies, the
very shift of the parties in power does not bring about the shift of the man-
agerial and supervisory boards, particularly when it comes to the sensitive
interests of a society, as a whole, related to the independence of a public
broadcaster and the right, thereof, to the freedom of opinion. Also, it
referred to the position that the senior management in a public broadcast-
er cannot be left to the open and direct control of the state/government,
and that one of the fundamental protections of the independence of a pub-
lic broadcaster is the right of the senior management to manage. However,
it does not dispute the right of the State to establish rules regarding the
election/appointment of senior management of a public broadcaster, but it
does guarantee the permanence of the term of office of the members of an
independent regulatory body as a crucial body for the protection of stan-
dards referred to in Article 10 of the Convention. By referring to the
Collection of Recommendations of the Committee of Ministers, the
European Court put particular emphasis on the independence and noted
that the independence (of a public broadcaster) is a sum of rights made of
different levels of legal elements, and not a formal proclamation.   

While determining the aim of the norm or the aim pursued by means of
the challenged norm, considering the limitation as to the lack of knowl-
edge of a broader background of the enactment of the law, except for the

9 Analysis of the proposed amendments to the Georgian Law "on Broadcasting" March
2013.

10 Final report - Study based on Reports and Comparative analysis 2nd edition - The Human
rights and constitutional law dimension of the role, remit and independence, Institut fur
Europausches Medienrecht e. V (EMR) Saarbrucken 2012.
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146 one mentioned in the Analysis etc., it is not possible to establish overall
legitimacy of the aim of the challenged legal measure, whereby the legiti-
mate aim is not, by any means, and must not be the dismissal of the mem-
bers of the Board following political shifts or the change thereof, which is
motivated by political standpoints as to the members of the Board. In the
light thereof, the Analysis etc. suggests the concern regarding the vague
wording in the part of the transitional and final provisions of the law. As
we have already emphasised, the rights of the higher level of protection
(e.g. the independence of a public broadcaster) have priority when it
comes to the interpretation of the aim and the appreciation of the legiti-
macy of the aim, thus they are being used as a standard, a unit of meas-
urement, against which the very legal intervention is defined and valued. 

While assessing whether the measure is proportionate to the aim and the
legitimacy of the aim, I rely in particular on the decision of the European
Court in the case of Vogt v. Germany,11 which, accordingly, is also appli-
cable to the national constitutional courts, and which reads as follows:

"(iii) The Court's task, in exercising its supervisory jurisdiction, is not
to take the place of the competent national authorities but rather to
review under Article 10 the decisions they delivered pursuant to their
power of appreciation. This does not mean that the supervision is lim-
ited to ascertaining whether the respondent State exercised its discre-
tion reasonably, carefully and in good faith; what the Court has to do
is to look at the interference complained of in the light of the case as
a whole and determine whether it was 'proportionate to the legitimate
aim pursued' and whether the reasons adduced by the national author-
ities to justify it are 'relevant and sufficient' (...).  In so doing, the Court
has to satisfy itself that the national authorities applied standards
which were in conformity with the principles embodied in Article 10
and, moreover, that they based their decisions on an acceptable assess-
ment of the relevant facts (...)."

Consequently, if standards referred to in Article 10 of the Convention are
taken as the basis for the appreciation of the legitimacy of the aim of inter-
ference of the state with the right to freedom of expression of public broad-
casters and if, inter alia, these interpretation rules are employed to answer
the second question (the question of the application of standard, and, most
importantly, the protection of the independence of a public broadcaster),
then they, as a sum, give us the final answer to the question raised.

Especially interesting is the Venice Commission's position in one of its
opnions on the laws in Georgia in this field, in which the Venice
Commission put an emphasize to the need of media independence and
confirmed, in its conclusions, that the freedom of media is precondition of
any democratic state. 
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11  European Court, Case of Vogt v. Germany, judgment [GC], no. 17851/91, 26 September
1995, § 52.
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CONCLUSION

Honourable colleagues, it is indisputable that democratic society has a
need to protect the right to expression, not only in view of respect for
rights under the European Convention but, especially, for internal devel-
opment of any society. Broadcaster's system is a part of society's level of
actions and rights set in such a way as to control any authority. 

Therefore, this short document is only a reminder of a plentiful case-law
in this field. 

I thank you, once again, for given possibility to address you as well as  for
your attention. 

ÐÅ ÇÞ ÌÅ

Ïîñ ðå ä ñòâîì îöåí êè ñâî áî äû âû ðà æå íèÿ ìíå íèÿ ñ òî÷ êè çðå íèÿ ñâî -
áî äû âû ðà æå íèÿ ìíå íèÿ ÷å ðåç îá ùå ñò âåí íûõ âå ùà òå ëåé â ñòàòüå ðàñ -
ñìàò ðè âà åò ñÿ âîï ðîñ ïðè ìå íå íèÿ ñòàòüè 10 Åâ ðî ïåéñ êîé êîí âåí öèè. Â
äî ïîë íå íèå ê êëàñ ñè ÷åñ êèì ôîð ìàì âû ðà æå íèÿ ìíå íèÿ ñîâ ðå ìåí íîå
îá ùå ñò âî ïðå äîñ òà âè ëî òàê æå âîç ìîæ íîñòü âû ðà æå íèÿ ìíå íèÿ ÷å ðåç
ñðåä ñòâà ìàñ ñî âîé èí ôîð ìà öèè, òå ëå âè äå íèå è ò.ä., ãäå ðîëü îá ùå ñò -
âåí íûõ âå ùà òå ëåé â ôîð ìè ðî âà íèè îá ùå ñò âåí íî ãî ìíå íèÿ, êàê ïðà -
âè ëî, ÿâ ëÿ åò ñÿ ðå øà þ ùåé. Òà êèì îá ðà çîì, âîï ðîñ íå çà âè ñè ìîñ òè îá -
ùå ñò âåí íûõ âå ùà òå ëåé èìå åò ðå øà þ ùåå çíà ÷å íèå äëÿ îñó ùå ñ òâëå íèÿ
ãà ðàí òè ðî âàí íî ãî Åâ ðî ïåéñ êîé êîí âåí öè åé ïðà âà íà ñâî áî äó âû ðà æå -
íèÿ ìíå íèÿ.

Êîã äà ðå÷ü èäåò î íå çà âè ñè ìîñ òè äå ÿ òåëü íîñ òè îá ùå ñò âåí íûõ âå ùà òå -
ëåé íå òîëü êî â îá ëàñ òè âå ùà íèÿ, íî è êà ñà òåëü íî ìå äèà-ñòðóê òóð è
óï ðàâ ëå íèÿ, óêà çû âà þò ñÿ êëþ ÷å âûå ìåæ äó íà ðîä íûå äî êó ìåí òû è îò -
ìå ÷à þò ñÿ òðè ðå øå íèÿ Åâ ðî ïåéñ êî ãî ñó äà, êà ñà þ ùè å ñÿ ýòîé ñôå ðû,
êî òî ðûå àíà ëè çè ðó þò ñÿ â äå òà ëÿõ.

Öåëü ðà áî òû - íà ïîì íèòü âñåì î ñóù íîñ òè ñîâ ðå ìåí íî ãî ìå íå äæ ìåí -
òà â ñðåä ñòâàõ ìàñ ñî âîé èí ôîð ìà öèè è íå îá õî äè ìîñ òè çà ùè ùàòü íå -
çà âè ñè ìîñòü ýòèõ äî êó ìåí òîâ, òàê êàê áåç íèõ íåò íè êà êî ãî ïðà âà íà
ñâî áî äó âû ðà æå íèÿ ìíå íèé.
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ÊÎÍÑ ÒÈ ÒÓ ÖÈ ÎÍ ÍÛÉ ÑÒÀ ÒÓC 

ÄÎÑ ÒÎ È Í ÑÒÂÀ ×Å ËÎ ÂÅ ÊÀ - 

ÎÏÛÒ ÊÎÍÑ ÒÈ ÒÓ ÖÈ ÎÍ ÍÎ ÃÎ ÑÓ ÄÀ 

ÐÅÑ ÏÓÁ ËÈ ÊÈ ÑÅÐ ÁÈß

ÒÎ ÌÈÑ ËÀÂ ÑÒÎÉ ÊÎ ÂÈ× 

Ñóäüÿ Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Ñåð áèÿ

Ââå äå íèå

Â öåí íî ñò íî-àê ñè î ëî ãè ÷åñ êîì àñ ïåê òå äîñ òî è í ñòâî ïðåäñ òàâ ëÿ åò ñî -
áîé îä íó èç ñà ìûõ áîëü øèõ öåí íîñ òåé ÷å ëî âå êà. Ïî ñðàâ íå íèþ ñ èíû -
ìè öåí íîñ òÿ ìè (ïîä ýòèì ïîä ðà çó ìå âà þò â ïåð âóþ î÷å ðåäü ìà òå ðè àëü -
íûå öåí íîñ òè, êî òî ðûå â ëþ áîì îò íî øå íèè èìå þò ýê âè âà ëåíò), äîñ -
òî è í ñòâî ïðåäñ òàâ ëÿ åò ñî áîé íè ñ ÷åì íå ñðàâ íè ìóþ öåí íîñòü. ×å ëî -
âåê äîë æåí óâà æàòü äîñ òî è í ñòâî äðó ãèõ ëþ äåé è áå ðå÷ü ñîáñòâåí íîå
äîñ òî è í ñòâî, ÷òî áû íå ëè øèòü ñÿ åãî1.

Äîñ òî è í ñòâî, êî òî ðîå äëÿ ÷å ëî âå ÷å ñò âà ïðåäñ òàâ ëÿ åò àá ñî ëþò íóþ öåí -
íîñòü, ÿâ ëÿ åò ñÿ ïðåä ïî ñûë êîé ñâî áî äû è ðà âå í ñòâà ëþ äåé, íåñ ìîò ðÿ
íà ðàç ëè ÷èå èõ ïðî èñ õîæ äå íèé è óáåæ äå íèé2.

Äîñ òî è í ñòâî ëè÷ íîñ òè, ïðåäñ òàâ ëÿÿ áå çóñ ëîâ íóþ è íè ñ ÷åì íå ñðàâ -
íè ìóþ öåí íîñòü, ó êî òî ðîé ôàê òè ÷åñ êè íåò ýê âè âà ëåí òà, íà è áî ëåå ÿâ -
íî îò ðà æå íî â ñëå äó þ ùåì: "Â öàðñòâå öå ëåé âñå èìå åò èëè öå íó, èëè
äîñ òî è í ñòâî. Òî, ÷òî èìå åò öå íó, ìîæåò áûòü çàìåíåíî òàê æå è ÷åì-
òî äðó ãèì êàê ýê âè âà ëåí òîì; ÷òî âû øå âñÿêîé öå íû, ñòàëî áûòü, íå äî -
ïóñ êà åò íè êà êî ãî ýê âè âà ëåí òà, òî îáëàäàåò äîñ òî è í ñòâîì"3.

Çíà ÷å íèå ïðàâ ÷å ëî âå êà

Ïðà âà ÷å ëî âå êà â íà è áî ëåå øè ðî êîì ñìûñ ëå ýòî ãî ïðà âî âî ãî èíñ òè òó -
òà ïîä ðà çó ìå âà þò, â ïåð âóþ î÷å ðåäü, ãðóï ïó ïðèí öè ïîâ, ñòàí äàð òîâ è
íîðì, ïðåä íàç íà ÷åí íûõ äëÿ çà ùè òû ÷å ëî âå êà, åãî äîñ òî è í ñòâà è îáåñ -
ïå ÷å íèÿ óñ ëî âèé æèç íè, êî òî ðûå óäîâ ëåò âî ðÿ þò è îáåñ ïå ÷è âà þò åãî
äó õîâ íûå è áè î ëî ãè ÷åñ êèå ïîò ðåá íîñ òè. Ñîã ëàñ íî óêà çàí íî ìó îï ðå äå -
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1  Р. Лукић, Систем филозофије права, изд.Савремена администрација, Београд, 1992, стр.
199

2 Giovanni Pico della Mirandola, Oratio de hominis dignitate; И. Кант, Заснивање метафизи-
ке морала, БИГЗ, Београд 1981. год.

3 И. Kант. Заснивање метафизике морала, БИГЗ, Београд 1981, стр 82. 



ëå íèþ, êàæ äûé ðîæ äà åò ñÿ ñâî áîä íûì, à ýòî îç íà ÷à åò, ÷òî âñå ëþ äè, ñ
îä íîé ñòî ðî íû, îá ëà äà þò ðàâ íû ìè ïðà âà ìè è ñâî áî äà ìè, à ñ äðó ãîé
ñòî ðî íû, îáÿ çà íû óâà æàòü ïðà âà äðó ãèõ4.

Ìåæ äó íà ðîä íîå íîð ìû î ïðà âàõ ÷å ëî âå êà ñå ãîä íÿ ñòà ëè ÷àñòüþ ìåæ -
äó íà ðîä íî ãî ïðà âà ïîä ýãè äîé ÎÎÍ, ðå ãè î íàëü íûõ è èíûõ ìåæ äó íà -
ðîä íûõ îð ãà íè çà öèé. Ïîä ýòèì ïîä ðà çó ìå âà þò â ïåð âóþ î÷å ðåäü
ïðèç íà íèå ìåæ äó íà ðîä íîé ïðà âî ñóáü å êò íîñ òè èí äè âè äà. Â òå î ðå òè -
÷åñ êîì ñìûñ ëå, çà íÿ òà òàêàÿ ïî çè öèÿ, ÷òî ãî ñó äà ð ñòâà ïó òåì ìåæ äó íà -
ðîä íûõ äî ãî âî ðîâ ïðå äîñ òàâ ëÿ þò ñòà òóñ èí äè âè äó êàê íå ïîñ ðå ä ñòâåí -
íî ìó íî ñè òå ëþ ïðàâ è îáÿ çàí íîñ òåé, áåç ïîñ ðå ä ñòâà ãî ñó äà ð ñòâà, â êà -
÷å ñò âå íî ñè òå ëÿ ñó âå ðå íè òå òà supremma potestas. Ýòî çíà ÷èò, ÷òî ïðà -
âà ÷å ëî âå êà íå ñîç äà þò ñÿ ãî ñó äà ð ñòâîì è åãî äåéñòâó þ ùèì ïðà âîì,
îíè èìè òîëü êî ïðèç íà þò ñÿ. Ìåæ äó íà ðîä íîå ïðà âî ïî ïðà âàì ÷å ëî âå -
êà îáÿ çû âà åò ãî ñó äà ð ñòâà ïðèç íà âàòü, ñîá ëþ äàòü è îõ ðà íÿòü ïðà âà ÷å -
ëî âå êà5. 

Óíè âåð ñàëü íàÿ çà ùè òà ïðàâ ÷å ëî âå êà âû ðà æå íà â Õàð òèè ÎÎÍ, êî òî -
ðàÿ ïî ñó òè äå ëà âû äå ëÿ åò âîï ðîñ çà ùè òû ïðàâ ÷å ëî âå êà è îñ íîâ íûõ
ñâî áîä (ñòàòüÿ 1. àá çàö 3.) êàê îä íó èç öå ëåé ýòîé Îð ãà íè çà öèè, çàê-
ëþ÷àþùèéñÿ â "ïî îù ðå íèè è ðàç âè òèè óâà æå íèÿ ê ïðà âàì ÷å ëî âå êà è
îñ íîâ íûì ñâî áî äàì äëÿ âñåõ, áåç ðàç ëè ÷èÿ ðà ñû, ïî ëà, ÿçû êà èëè ðå -
ëè ãèè". 

Âñå îá ùàÿ äåê ëà ðà öèÿ ïðàâ ÷å ëî âå êà, ïðè íÿ òàÿ è ïðî âî çã ëà øåí íàÿ
ðå çî ëþ öè åé Ãå íå ðàëü íîé Àñ ñà ìá ëåè ÎÎÍ îò 10 äå êàá ðÿ 1948 ãî äà,
ïðèîáðåëà èñ òî ðè ÷åñ êèé ñìûñë, ñòàâ ïåð âûì âñå îá ùèì ìåæ äó íà -
ðîä íûì äî êó ìåí òîì î ïðà âàõ ÷å ëî âå êà. Ïî âëè ÿ íèþ, êî òî ðîå Äåê ëà -
ðà öèÿ îêà çà ëà íà ðàç âè òèå ïðàâ ÷å ëî âå êà êàê íà ìåæ äó íà ðîä íîì,
òàê è íà âíóò ðèãîñóäàðñòâåí íåì óðîâíå, â ïðà âî âîì îò íî øå íèè îíà
ÿâ ëÿ åò ñÿ ñà ìîé êðóï íîé êî äè ôè êà öè åé åñ òå ñò âåí íûõ ïðàâ ÷å ëî âå êà.

Â ïîëü çó êîí öåï öèè åñ òå ñò âåí íî ãî ïðà âà Äåê ëà ðà öèÿ â ñòàòüå 1 óñ òà -
íàâ ëè âà åò: "Âñå ëþ äè ðîæ äà þò ñÿ ñâî áîä íû ìè è ðàâ íû ìè â ñâî åì äîñ -
òî è í ñòâå è ïðà âàõ. Îíè íà äå ëå íû ðà çó ìîì è ñî âåñòüþ è äîëæ íû ïîñ -
òó ïàòü â îò íî øå íèè äðóã äðó ãà â äó õå áðàò ñòâà".  

Èñ õî äÿ èç äàí íî ãî îñ íîâ íî ãî ïðèí öè ïà, â Äåê ëà ðà öèþ âêëþ ÷å íû ïî -
ëè òè ÷åñ êèå è ãðàæ äà íñ êèå ïðà âà, ïðà âî íà ñâî áî äó ìûñ ëè, ñî âåñ òè è
ðå ëè ãèè, ïðà âî ñâî áîä íî ïå ðåä âè ãàòü ñÿ è âû áè ðàòü ñå áå ìåñ òî æè òåëü -
ñòâà â ïðå äå ëàõ êàæ äî ãî ãî ñó äà ð ñòâà è ïðà âî ïî êè äàòü ëþ áóþ ñòðà íó,
âêëþ ÷àÿ ñâîþ ñîáñòâåí íóþ, ïðà âî óáå æè ùà îò ïðåñ ëå äî âà íèÿ, à òàê -
æå ïðà âî îä íî ãî ãðàæ äà í ñòâà. Çäåñü òàê æå ìîæ íî âû äå ëèòü è ïî ëî æå -
íèÿ àá çà öà 3 ñòàòüè 23, â êî òî ðûõ óêà çà íî ïðà âî íà äîñ òîé íîå ÷å ëî âå -
êà ñó ùå ñò âî âà íèå. 
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4 Аврамов С.  Међународно јавно право, Београд, 2011, стр. 361; А. Јакшић Европска кон-
венција о људским правима Београд, 2006.

5 H. W. Briggs, The low of nation, New York, 1952, стр. 95.



150 Ìåæ äó íà ðîä íûé ïàêò î ãðàæ äà íñ êèõ è ïî ëè òè ÷åñ êèõ ïðà âàõ â ñâî åé
ïðå àì áó ëå, ïðè íè ìàÿ âî âíè ìà íèå, ÷òî â ñî îò âå ò ñòâèè ñ ïðèí öè ïà ìè,
ïðî âî çã ëà øåí íû ìè â Óñ òà âå ÎÎÍ, ïðèç íà íèå äîñ òî è í ñòâà, ïðè ñó ùå -
ãî âñåì ÷ëå íàì ÷å ëî âå ÷åñ êîé ñåìüè, è ðàâ íûõ è íå îòú åì ëå ìûõ ïðàâ
èõ ÿâ ëÿ åò ñÿ îñ íî âîé ñâî áî äû, ñïðà âåä ëè âîñ òè è âñå îá ùå ãî ìè ðà,
ïðèç íà åò, ÷òî ýòè ïðà âà âû òå êà þò èç ïðè ñó ùå ãî ÷å ëî âå ÷åñ êîé ëè÷ -
íîñ òè äîñ òî è í ñòâà,  à òàê æå ïðèç íà åò, ÷òî ñîã ëàñ íî Âñå îá ùåé äåê ëà -
ðà öèè ïðàâ ÷å ëî âå êà èäå àë ñâî áîä íîé ÷å ëî âå ÷åñ êîé ëè÷ íîñ òè, ïîëü çó -
þ ùåé ñÿ ãðàæ äà íñ êîé è ïî ëè òè ÷åñ êîé ñâî áî äîé, ìî æåò áûòü îñó ùå ñ -
òâëåí òîëü êî åñ ëè áó äóò ñîç äà íû òà êèå óñ ëî âèÿ, ïðè êî òî ðûõ êàæ äûé
ìî æåò ïîëü çî âàòü ñÿ ñâî è ìè ýêî íî ìè ÷åñ êè ìè, ñî öè àëü íû ìè è êóëü -
òóð íû ìè ïðà âà ìè, òàê æå êàê è ñâî è ìè ãðàæ äà íñ êè ìè è ïî ëè òè ÷åñ -
êè ìè ïðà âà ìè6.

Ïðà âî âàÿ ïðè ðî äà Åâ ðî ïåéñ êîé êîí âåí öèè î çà ùè òå ïðàâ ÷å ëî -

âå êà è îñ íîâ íûõ ñâî áîä (ÅÊÏ×)

Ñåð áèÿ ñòà ëà ÷ëå íîì Ñî âå òà Åâ ðî ïû 3 àï ðå ëÿ 2003 ãî äà êàê ÷àñòü Ãî -
ñó äà ð ñòâåí íî ãî Ñîä ðó æå ñò âà Ñåð áèÿ è ×åð íî ãî ðèÿ, à 3 ìàð òà 2004 ãî -
äà ðà òè ôè öè ðî âà ëà Åâ ðî ïåéñ êóþ êîí âåí öèþ î çà ùè òå ïðàâ ÷å ëî âå êà
è îñ íîâ íûõ ñâî áîä. Ñ ýòî ãî äíÿ ãðàæ äà íå ìî ãóò îá ðà ùàòü ñÿ â ñóä è
ïî äà âàòü æà ëî áû, åñ ëè ñ÷è òà þò, ÷òî îð ãà íû Ñåð áèè íà ðó øè ëè èõ ãà -
ðàí òè ðó å ìûå Êîí âåí öè åé ïðà âà. 

Ðà òè ôè êà öè åé èëè ïðè ñî å äè íå íè åì ê ìåæ äó íà ðîä íûì êîí âåí öè ÿì
ïî ïðà âàì ÷å ëî âå êà ãî ñó äà ð ñòâà-÷ëå íû áå ðóò íà ñå áÿ íå òîëü êî âçà -
èì íûå îáÿ çà òåëü ñòâà. Ó íèõ îò ñó ò ñòâó þò ñîáñòâåí íûå ïåð âè÷ íûå èí -
òå ðå ñû, åñòü òîëü êî îá ùèå èí òå ðå ñû - çà ùè òà ýòèõ ïðàâ. Åâ ðî ïåéñ êîé
êîí âåí öè åé î çà ùè òå ïðàâ ÷å ëî âå êà è îñ íîâ íûõ ñâî áîä, ñ îä íîé ñòî -
ðî íû, óñ òà íàâ ëè âà þò ñÿ âçà èì íûå îáÿ çà òåëü ñòâà ìåæ äó ãî ñó äà ð ñòâà -
ìè-÷ëå íà ìè, à ñ äðó ãîé ñòî ðî íû, íà Äî ãî âà ðè âà þ ùè å ñÿ Ñòî ðî íû âîç -
ëà ãà þò ñÿ îáú åê òèâ íûå îáÿ çà òåëü ñòâà â ñìûñ ëå èõ îáÿ çà òåëü íî ãî èñ -
ïîë íå íèÿ7.

Â ïðå àì áó ëå ÅÊÏ× ãî ñó äà ð ñòâà-÷ëå íû â ïåð âóþ î÷å ðåäü ïðè íÿ ëè âî
âíè ìà íèå Âñå îá ùóþ äåê ëà ðà öèþ ïðàâ ÷å ëî âå êà ÎÎÍ, êî òî ðàÿ èìå åò
öåëüþ îáåñ ïå ÷èòü âñå îá ùåå è ýô ôåê òèâ íîå ïðèç íà íèå è ñîá ëþ äå íèå
ïðî âî çã ëà øåí íûõ â íåé ïðàâ, ïî ý òî ìó è ñòà âèò ñÿ â ïåð âóþ î÷å ðåäü
öåëü óò âå ðæ äå íèÿ è äàëü íåé øåé ðå à ëè çà öèÿ ïðàâ ÷å ëî âå êà è îñ íîâ -
íûõ ñâî áîä, ê êî òî ðûì ñëå äó åò ñòðå ìèòü ñÿ. Â ðå çóëü òà òå ó íèõ ñôîð -
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6 Gilbert Guillaume, La convencion Europeen des droits de  virgil l'homme, Paris, 1955, Virgil,
стр.145.

7 ECHR Австрия против Италии, заявление №. 788/60, YB, 1961, стр. 116;
Ирландия против Объединенного Королевства, вердикт от 18. 01. 1978, Series A, № 25,
параг. 239. 
Јакшић А. Европска конвенција о људским правима, г. Белград 2006 год.
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ìè ðî âà ëèñü åäè íûå âçãëÿ äû îò íî ñè òåëü íî îáåñ ïå ÷å íèÿ ïðåæ äå âñå ãî
ïî ëè òè ÷åñ êîé äå ìîê ðà òèè è ñîá ëþ äå íèÿ ïðàâ ÷å ëî âå êà, îñ íî âû âà ÿñü
íà íàñ ëå äèè èäå à ëîâ ñâî áî äû, â ïåð âóþ î÷å ðåäü - âåð õî âå í ñòâà ïðà âà.

Îñ íîâ íûì ïðèí öè ïîì âåð õî âå í ñòâà ïðà âà ïî ñó òè ÿâ ëÿ åò ñÿ ïðà âî èí -
äè âè äà áûòü çà ùè ùà å ìûì çà êî íîì, ÷òî çíà ÷èò, ÷òî êàæ äûé ñïîð, êà -
ñà þ ùèé ñÿ åãî ïðàâ è îáÿ çà òåëüñòâ, ïîä ëå æèò îáÿ çà òåëü íî ìó ðàç ðå øå -
íèþ â êîì ïå òå íò íîì íå çà âè ñè ìîì è áåñï ðè ñò ðà ñò íîì óñ òà íîâ ëåí íîì
âíóò ðåí íèì ïðà âîì îð ãà íå, â þðèñ äèê öèè êî òî ðî ãî íà õî äèò ñÿ äàí íîå
äå ëî. Îñ íîâ íîé è  îáÿ çà òåëü íûé ïðèí öèï âåð õî âå í ñòâà ïðà âà îò ðà æåí
â åãî ôóíê öèè ñîõ ðà íå íèÿ äå ìîê ðà òè ÷åñ êî ãî îá ùå ñò âà è óñ òà íîâ ëå -
íèÿ ïðà âî ïî ðÿä êà. 

Èñ õî äÿ èç âû øå èç ëî æåí íî ãî, ìîæ íî ñäå ëàòü âû âîä î òîì, ÷òî ÅÊÏ×
ÿâ ëÿ åò ñÿ íå òîëü êî ìåæ äó íà ðîä íûì äî ãî âî ðîì, êî òî ðûì óñ òà íîâ ëå íû
âçà èì íûå ïðà âî âûå îáÿ çà òåëü ñòâà ãî ñó äàðñòâ-÷ëå íîâ, íî è îñ íî âîé
ïðà âî ïî ðÿä êà. Ïî ý òî ìó ÅÊÏ× èìå åò õà ðàê òåð íîð ìû îá ùå ñò âåí íî ãî
ïî ðÿä êà, ÷òî îç íà ÷à åò, ÷òî Êîí âåí öèÿ â ñî âî êóï íîñ òè ñ äî ïîë íè òåëü -
íû ìè ïðî òî êî ëà ìè ïðåäñ òàâ ëÿ åò ñî áîé åâ ðî ïåéñ êèé îá ùå ñò âåí íûé
ïî ðÿ äîê.

Êîíñ òè òó öè îí íî-ïðà âî âàÿ ñèñ òå ìà  Ðåñ ïóá ëè êè Ñåð áèÿ (ÐÑ) è

ìåñ òî ÅÊÏ× â åå ñèñ òå ìå

Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Ñåð áèÿ â àá çà öå 2 ñòàòüè 18 ïðåä ïè ñû âà åò,
÷òî Êîíñ òè òó öè åé êàê âûñ øèì ïðà âî âûì àê òîì Ðåñ ïóá ëè êè Ñåð áèÿ
ãà ðàí òè ðó þò ñÿ è íå ïîñ ðå ä ñòâåí íî ïðè ìå íÿ þò ñÿ ïðà âà ÷å ëî âå êà è
ìåíü øèíñòâ, ãà ðàí òè ðó å ìûå îá ùåï ðè íÿ òû ìè íîð ìà ìè ìåæ äó íà ðîä íî -
ãî ïðà âà, à òàê æå ðà òè ôè öè ðî âàí íû ìè Ñåð áè åé ìåæ äó íà ðîä íû ìè ñîã -
ëà øå íè ÿ ìè è çà êî íà ìè.

Ðà òè ôè öè ðî âàí íûå ìåæ äó íà ðîä íûå äî ãî âî ðû è îá ùåï ðè íÿ òûå íîð ìû
ìåæ äó íà ðîä íî ãî ïðà âà ÿâ ëÿ þò ñÿ ÷àñòüþ ïðà âî âîé ñèñ òå ìû Ðåñ ïóá ëè -
êè Ñåð áèÿ. 

"Çà êî íû è äðó ãèå íîð ìà òèâ íî-ïðà âî âûå àê òû, ïðè íÿ òûå â Ðåñ ïóá ëè êå
Ñåð áèÿ, íå ìî ãóò íå ñî îò âå ò ñòâî âàòü ðà òè ôè öè ðî âàí íûì ìåæ äó íà ðîä -
íûì äî ãî âî ðàì è îá ùåï ðè íÿ òûì íîð ìàì ìåæ äó íà ðîä íî ãî ïðà âà"
(ñòàòüÿ 194, àá çà öû 3 è 4). Âû øåï ðè âå äåí íûå ïî ëî æå íèÿ Êîíñ òè òó öèè
Ðåñ ïóá ëè êè Ñåð áèÿ, êà ñà þ ùè å ñÿ íå ïîñ ðå ä ñòâåí íî ãî ïðè ìå íå íèÿ
íîðì ÅÊÏ×, ïî ñó òè îáîç íà ÷à þò ïðè î ðè òåò íîðì ìåæ äó íà ðîä íî ãî
ïðà âà íàä ïðà âî âû ìè àê òà ìè âíóò ðåí íåé ïðà âî âîé ñèñ òå ìû. Ýòî îáîç -
íà ÷à åò, ÷òî â ñëó ÷àå ïðî òè âî ðå ÷èÿ ìåæ äó íîð ìîé âíóò ðåí íå ãî ïðà âà è
íîð ìîé ÅÊÏ× áó äóò ïðè ìå íÿòü ñÿ íîð ìû Êîí âåí öèè8.
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8 Конституция Республики Сербия, принятая 8.11.2006 года.



152 Êîíñ òè òó öè îí íî-ïðà âî âîé ñòà òóñ äîñ òî è í ñòâà ÷å ëî âå êà ñâÿ çàí ñ  íåï -
ðè êîñ íî âåí íîñòüþ òå ëåñ íîé è ïñè õè ÷åñ êîé öå ëî ñò íîñ òè èí äè âè äà. Â
ñòàòüå 3 ÅÊÏ× çàï ðå ùà åò ñÿ ïûò êà èëè áåñ ÷å ëî âå÷ íîå èëè óíè æà þ ùåå
äîñ òî è í ñòâî ÷å ëî âå êà îá ðà ùå íèå èëè íà êà çà íèå, à òàê æå íàç íà ÷å íèå
íå ãó ìàí íûõ ëè áî óíè æà þ ùèõ ìåð íà êà çà íèÿ. Îò ìå ÷åí íûå ïðà âà ÿâ -
ëÿ þò ñÿ òàê íà çû âà å ìû ìè àá ñî ëþò íû ìè ïðà âà ìè. Êîã äà ðå÷ü èäåò îá
àá ñî ëþò íûõ ïðà âàõ, ratio legis Êîí âåí öèè ÿâ ëÿ åò ñÿ òî, ÷òî ýòè ïðà âà
íåëü çÿ íè ÷åì îã ðà íè ÷è âàòü - íè íîð ìà ìè âíóò ðåí íå ãî çà êî íî äà òåëü -
ñòâà, íè ìåæ äó íà ðîä íû ìè íîð ìà ìè. 

Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Ñåð áèÿ â ðàç äå ëå "Ïðà âà è ñâî áî äû ÷å ëî âå -
êà è ìåíü øèíñòâ", â àá çà öå 1 ñòàòüè 23 ãà ðàí òè ðó åò, ÷òî ÷å ëî âå ÷åñ êîå
äîñ òî è í ñòâî íåï ðè êîñ íî âåí íî, è âñå äîëæ íû óâà æàòü è çà ùè ùàòü
åãî. Ïî ìè ìî óêà çàí íîé ñòàòüè, ïî ëî æå íè ÿ ìè ñòàòüè 25 Êîíñ òè òó öèè
ÐÑ ãà ðàí òè ðó åò ñÿ íåï ðè êîñ íî âåí íîñòü òå ëåñ íîé è ïñè õè ÷åñ êîé öå -
ëî ñò íîñ òè ëè÷ íîñ òè, à òàê æå ãà ðàí òè ðó åò ñÿ, ÷òî íèê òî íå ìî æåò áûòü
ïîä âå ðã íóò ïûò êàì, áåñ ÷å ëî âå÷ íî ìó èëè óíè çè òåëü íî ìó îá ðà ùå íèþ
èëè íà êà çà íèþ, òàê æå êàê è ìå äè öè íñ êèì è äðó ãèì ýêñ ïå ðè ìåí òàì,
áåç ñâî å ãî äîá ðî âîëü íî ãî ñîã ëà ñèÿ.  Ïî îò íî øå íèþ ê ëè öàì, ëè øåí -
íûì ñâî áî äû, Êîíñ òè òó öèÿ ïðåä ïè ñû âà åò, ÷òî ê íèì êàê ê èí äè âè äàì
äîëæ íû îò íî ñèòü ñÿ ãó ìàí íî, ñîá ëþ äàÿ äîñ òî è í ñòâî èõ ëè÷ íîñ òè
(ñòàòüÿ 28 Êîíñ òè òó öèè ÐÑ).  Óêà çàí íîå îä íîç íà÷ íî ñâè äå òåëü ñòâó åò
î òîì, ÷òî â ñî îò âå ò ñòâèè ñî ñòàòü åé 3 ÅÊÏ× ýòî àá ñî ëþò íîå ïðà âî,
íå ïîä ëå æà ùåå óìà ëå íèþ íè îáú åê òèâ íû ìè, íè ñóáú åê òèâ íû ìè îáñ -
òî ÿ òåëü ñòâà ìè. 

Ïî äå ëàì, âîç áóæ äåí íûì ïðî òèâ Ðåñ ïóá ëè êè Ñåð áèÿ (ÐÑ) â Åâ ðî ïåé-
ñ êîì ñó äå  ïî ïðà âàì ÷å ëî âå êà (ÅÑÏ×), âû íå ñå íî íåñ êîëü êî ñó äåá íûõ
ðå øå íèé ïðî òèâ Ñåð áèè â ñâÿ çè ñ íà ðó øå íè åì ïî ëî æå íèé ñòàòüè 3
ÅÊÏ× ("Ìè ëà íî âè÷ ïðî òèâ Ñåð áèè" îò 14.12.2010 ã.; "Ñòà íè ìè ðî âè÷
ïðî òèâ Ñåð áèè" îò 18.10.2011 ã.; "Õàé íàë ïðî òèâ Ñåð áèè" îò 19.06.2012
ã.; "Ëà êà òîø è äðó ãèå ïðî òèâ Ñåð áèè" îò 07.01.2014 ã.; "Õà áè ìè è äðó -
ãèå ïðî òèâ Ñåð áèè" îò 03.06.2014 ã.). ÅÑÏ× â âû øåï ðè âå äåí íûõ îï ðå -
äå ëå íè ÿõ â ñî îò âå ò ñòâèè ñî ñâî åé ïðàê òè êîé çà íÿë ïî çè öèþ, ÷òî íà -
ðó øå íèå ñòàòüè 3 ÅÊÏ× ìîæ íî âû ðà çèòü â ìà òå ðè àëü íîì è â ïðî öåñ -
ñó àëü íîì ñìûñ ëå. Ýòî îç íà ÷à åò, ÷òî ïðè òîë êî âà íèè âû øåï ðè âå äåí -
íûõ îï ðå äå ëå íèé ñëå äó åò âè äåòü ïî ëî æè òåëü íîå îáÿ çà òåëü ñòâî ãî ñó -
äà ð ñòâà çà ùè òèòü èí äè âè äîâ â ðàì êàõ ñâî èõ êîíñ òè òó öè îí íûõ è çà -
êîí íûõ êîì ïå òåí öèé, ïðè ÷åì ýòî ïîä ðà çó ìå âà åò â ïåð âóþ î÷å ðåäü
çàï ðåò ïû òîê è  áåñ ÷å ëî âå÷ íî ãî îá ðà ùå íèÿ, íåñ ìîò ðÿ íà òî, èäåò ëè
ðå÷ü â êîíê ðåò íîì ñëó ÷àå î äåéñòâè ÿõ, ñî âåð øåí íûõ ãî ñó äà ð ñòâîì èëè
÷àñò íû ìè ëè öà ìè ("Ìè ëà íî âè÷ ïðî òèâ Ñåð áèè")9. 
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9 В деле „Миланович против Сербии“ заявитель жалобы, принадлежавший  религиозно-
му меньшинству кришнаитов (Харе Кришна), систематически подвергался нападкам
непосредственно накануне или после религиозных праздников, и государством не при-
нимались никаких мер для предотвращения этого, а компетентные государственные
органы не принимали никаких и эффективных мер при расследовании.
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×òî êà ñà åò ñÿ ÿçû êî âî ãî çíà ÷å íèÿ ïî ëî æå íèÿ ñòàòüè 3 ÅÊÏ× â ñìûñ ëå
ïðåä ìå òà çà ùè òû òå ëåñ íîé è ïñè õè ÷åñ êîé öå ëî ñò íîñ òè èí äè âè äà, òî
îíî âêëþ ÷à åò òðè ïðà âà: çàï ðåò ïûò êè-èñ òÿ çà íèÿ; çàï ðåò áåñ ÷å ëî âå÷ -
íî ãî èëè óíè çè òåëü íî ãî îá ðà ùå íèÿ; çàï ðåò íà êà çà íèÿ. Âñå óêà çàí íûå
ïðà âî âûå ïî íÿ òèÿ ïðåäñ òàâ ëÿ þò ñî áîé ñòàí äàðò ïðà âà10.

Ïðà âà íå ÿâ ëÿ þò ñÿ ñòà òè÷ íîé êà òå ãî ðè åé, à ÿâ ëÿ þò ñÿ ÷àñòüþ  ïðîã ðåñ -
ñèâ íî ãî ðàç âè òèÿ ïîñ òî ÿí íî îáî ãà ùà þ ùå ãî ñÿ ìåæ äó íà ðîä íî ãî ñî îá -
ùå ñò âà è ðàç äå ëÿ þò åãî ñóäü áó. Ïûò êà è èñ òÿ çà íèå ïî ñó òè ïðåäñ òàâ -
ëÿ þò ñî áîé íà ìå ðåí íîå ñîç íà òåëü íîå  áåñ ÷å ëî âå÷ íîå îá ðà ùå íèå, ðå -
çóëü òîì êî òî ðî ãî ÿâ ëÿ åò ñÿ íà íå ñå íèå ñåðü åç íûõ è æåñ òî êèõ òå ëåñ íûõ
èëè ïñè õè ÷åñ êèõ ñòðà äà íèé. Ýòîò èíñ òè òóò îò ëè ÷à åò ñÿ îò áåñ ÷å ëî âå÷ -
íî ãî îá ðà ùå íèÿ ïî ñà ìîé ñòå ïå íè òÿ æåñ òè ïî âå äå íèÿ. Òà êóþ ïî çè öèþ
çà íÿë Ñóä ïðè âû íå ñå íèè ðå øå íèÿ ïî äàí íî ìó äå ëó11. 

Â êîíê ðåò íîì ñëó ÷àå âñòàë âîï ðîñ ãðà íè öû ìåæ äó ïî íÿ òè ÿ ìè áåñ ÷å -
ëî âå÷ íî ãî è óíè çè òåëü íî ãî îá ðà ùå íèÿ è ïûò êè, è Ñóä â äàí íîé ñè òó -
à öèè ðå øèë èñ õî äèòü èç èí òåí ñèâ íîñ òè ïðè ÷è íåí íûõ ñòðà äà íèé.
Ïðè íÿâ âî âíè ìà íèå ëèøü îï ðå äå ëå íèå ïî íÿ òèÿ ïûò êè, â ñìûñ ëå
ñòàòüè 3 Êîí âåí öèè, ïûò êà ïîä ðà çó ìå âà åò ñïî ñîá áåñ ÷å ëî âå÷ íî ãî îá -
ðà ùå íèÿ, êî òî ðûì ôè çè ÷åñ êî ìó ëè öó íà ìå ðåí íî è ñîç íà òåëü íî ïðè -
÷è íÿ åò ñÿ ñåðü åç íîå è æåñ òî êîå ñòðà äà íèå. Ðå øà þ ùèì ôàê òîì  íà ëè -
÷èÿ ïûò êè ÿâ ëÿ åò ñÿ ïðî ÿâ ëåí íàÿ ñòå ïåíü æåñ òî êîñ òè, êî òî ðîé ïîä âå ðã-
 ëàñü æåðò âà. 

Èç èç ëî æåí íî ãî ìîæ íî çàê ëþ ÷èòü, ÷òî ñà ìî ïî íÿ òèå ïûò êè ïî ñó òè
ïðåäñ òàâ ëÿ åò ñî áîé ñî ÷å òà íèå íà íå ñå íèÿ ïñè õè ÷åñ êîé è ôè çè ÷åñ êîé
áî ëè è ñòðà äà íèé, êî òî ðûå ïî ñî äåð æà íèþ ÿâ ëÿ þò ñÿ æåñ òî êîñòüþ.
Ýòî îç íà ÷à åò ïðè ÷è íå íèå ïñè õè ÷åñ êîé áî ëè è ñòðà äà íèé, ÿâ ëÿ þ ùèõ -
ñÿ ðå çóëü òà òîì âûç âàí íûõ ñòðà õà è ñòðåñ ñà, ÷òî â êî íå÷ íîì èòî ãå îç -
íà ÷à åò àòà êó íà òå ëåñ íóþ öå ëî ñò íîñòü èí äè âè äà12.

Ïðè íÿâ âî âíè ìà íèå âû øåï ðè âå äåí íûå ðå øå íèÿ è ïðàê òè êó Ñòðàñ -
áó ð ãñêî ãî ñó äà, Êîíñ òè òó öè îí íûé Ñóä Ñåð áèè â õî äå êîíñ òè òó öè îí -
íî-ñó äåá íî ãî ðàç áè ðà òåëü ñòâà ïðè íÿë êîíñ òè òó öè îí íóþ æà ëî áó Ì.É.
è óñ òà íî âèë, ÷òî çà âðå ìÿ îò áû âà íèÿ íà êà çà íèÿ â Òþ ðåì íî-èñï ðà âè -
òåëü íîì ó÷ ðåæ äå íèè  "Çà áå ëà" ã. Ïî æà ðå âàö, à òàê æå çà âðå ìÿ ñî äåð -
æà íèÿ â Îê ðóæ íîé òþðü ìå â ã. Áåëã ðà äå çà ÿ âè òåëü ïîä âå ðã ñÿ íà ðó -
øå íèþ íåï ðè êîñ íî âåí íîñ òè òå ëåñ íîé è ïñè õè ÷åñ êîé öå ëî ñò íîñ òè
ëè÷ íîñ òè, ãà ðàí òè ðó å ìîé ñòàòü åé 25 Êîíñ òè òó öèè Ðåñ ïóá ëè êè Ñåð -
áèÿ13. Îí çà ÿ âèë î íà ðó øå íèè ïðà âà íà íåï ðè êîñ íî âåí íîñòü òå ëåñ íîé
è ïñè õè ÷åñ êîé öå ëî ñò íîñ òè, ïðà âà íà çà ùè òó ëèö â ìåñ òàõ ëè øå íèÿ
ñâî áî äû îò áåñ ÷å ëî âå÷ íî ãî îá ðà ùå íèÿ, ïðà âà íà ñó äåá íóþ çà ùè òó
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10 ECHR, Costello- Roberts, вердикт от 25.03.1993. г, Series A, No 247-c.
11  ECHR,  Ireland v. United Kingdom, Jugments and decisions A 25, 1978. 
12 ECHR, Selmouni, вердикт от 28.07.1999 года.
13 US, už 4100/2011, 10. 07.2013 года.



154 ïðàâ ÷å ëî âå êà è ïðàâ è ñâî áîä ìåíü øèíñòâ, à òàê æå ïðà âà íà ïðà âî -
âîå ñðåä ñòâî çà ùè òû â ñî îò âå ò ñòâèè ñî ñòàòü ÿ ìè  22, 25, 28 è 36
Êîíñ òè òó öèè Ñåð áèÿ.  Çà ÿ âè òåëü, ïî ñó ùå ñò âó, îò ìå òèë, ÷òî çà âðå -
ìÿ çà äåð æà íèÿ â ïî ëè öåéñ êîì ó÷àñò êå, çà âðå ìÿ ñî äåð æà íèÿ ïîä
ñòðà æåé, à òàê æå çà âðå ìÿ îò áû âà íèÿ òþ ðåì íî ãî çàê ëþ ÷å íèÿ îí íå -
îä íîê ðàò íî ïîä âåð ãàë ñÿ èñ òÿ çà íè ÿì è ïûò êàì, ÷òî âñå ìè ïðå äóñ ìîò -
ðåí íû ìè çà êî íîì ñïî ñî áà ìè îí ïû òàë ñÿ ïî ëó ÷èòü ïðî öåñ ñó àëü íóþ
çà ùè òó â  êîì ïå òå íò íûõ ãî ñó äà ð ñòâåí íûõ îð ãà íàõ Ðåñ ïóá ëè êè Ñåð -
áèÿ äëÿ óñ òà íîâ ëå íèÿ íà ðó øå íèÿ ïðà âà íà ñîõ ðà íå íèå ôè çè ÷åñ êîé è
ïñè õè ÷åñ êîé öå ëî ñò íîñ òè ëè÷ íîñ òè, à òàê æå äëÿ èäåí òè ôè êà öèè è
íà êà çà íèÿ âñåõ âîç ìîæ íî îò âå ò ñòâåí íûõ ëèö, ïðè ÷à ñò íûõ ê äàí íî ìó
äå ëó. Â êà ÷å ñò âå äî êà çà òåëü ñòâà äëÿ çà ùè òû ñâî èõ ïðàâ îí ïðåäñ òà -
âèë ñïè ñîê  âñåõ ó÷ ðåæ äå íèé, â êî òî ðûå îá ðà ùàë ñÿ äëÿ çà ùè òû ñâî -
èõ ïðàâ. 

Ðàñ ñìàò ðè âàÿ ïå ðè îä ñ 25 èþ ëÿ 2005 ãî äà ïî 8 íî ÿá ðÿ 2006 ãî äà, êîã -
äà áû ëà ïðè íÿ òà íî âàÿ Êîíñ òè òó öèÿ ÐÑ, ÊÑ íå ðàñ ñìàò ðè âàë êîíñ òè -
òó öè îí íûå æà ëî áû îò íî ñè òåëü íî ìà òå ðè àëü íî ãî àñ ïåê òà, íî ðàñ ñìàò -
ðè âàë â ïå ðè îä ïîñ ëå âñòóï ëå íèÿ Êîíñ òè òó öèè â ñè ëó. Ïðè íÿâ âî
âíè ìà íèå ïðî öåñ ñó àëü íûé àñ ïåêò, ÊÑ çà íÿë ïî çè öèþ, ÷òî íå îá õî äè -
ìî ó÷åñòü âåñü ïå ðè îä ïðå áû âà íèÿ â çàê ëþ ÷å íèè, ïðè ýòîì ïîä ðà çó -
ìå âàÿ ïå ðè îä äî è ïîñ ëå âñòóï ëå íèÿ â ñè ëó Êîíñ òè òó öèè, â òå ÷å íèå
êî òî ðî ãî çà ÿ âè òåëü æà ëî áû ñ ñà ìî ãî íà ÷à ëà íà õîæ äå íèÿ â çàê ëþ ÷å -
íèè ñâè äå òåëü ñòâî âàë îá  èñ òÿ çà íèè ëè öà ìè, äîëæ íî ñò íû ìè îáÿ çàí -
íîñ òÿ ìè êî òî ðûõ ÿâ ëÿ þò ñÿ âîï ðî ñû îõ ðà íû â ìåñ òàõ ñî äåð æà íèÿ
ïîä ñòðà æåé, òà êèì îá ðà çîì, ïðè âå äåí íîå â êîíñ òè òó öè îí íîé æà ëî -
áå â ñî âî êóï íîñ òè ìîæ íî ñ÷è òàòü ïîñ òî ÿí íûì ÿâ ëå íè åì. Êà ñà òåëü íî
âîï ðî ñà èñ ÷åð ïà íèÿ ïðà âî âûõ ñðåäñòâ êàê ïðåä ïî ñûë êè äëÿ ïî äà ÷è
êîíñ òè òó öè îí íîé æà ëî áû Êîíñ òè òó öè îí íûé Ñóä çà íÿë ïî çè öèþ, ÷òî
ïðî öå äó ðû, ïðå äóñ ìîò ðåí íûå Óãî ëîâ íî-ïðî öåñ ñó àëü íûì êî äåê ñîì
ÐÑ ("Çà êî íèê î êðè âè÷ íîì ïîñ òóï êó" èëè "ÓÏÊ"/2001)14, à èìåí íî:
îá ùèé íàä çîð çà çà äåð æàí íû ìè, ïðî âî äè ìûé ïðåä ñå äà òå ëåì Ñó äà;
ðå ãó ëÿð íîå åæå íå äåëü íîå ïî ñå ùå íèå çà äåð æàí íûõ ïðåä ñå äà òå ëåì
Ñó äà èëè ñóäü åé, êî òî ðî ìó îí ïî ðó ÷èë; ïî ñå ùå íèå çà äåð æàí íûõ
ïðåä ñå äà òå ëåì Ñó äà èëè ñóäü åé-ñëå äî âà òå ëåì (ïðè êî òî ðîì îíè ìî -
ãóò ïðè íè ìàòü æà ëî áû çà äåð æàí íûõ, â êî òî ðûõ îíè ñâè äå òåëü ñòâó -
þò îá èñ òÿ çà íè ÿõ) ïî ïî âî äó æà ëîá çà äåð æàí íûõ íà íà ëè ÷èå èñ òÿ çà -
íèé, ÿâ ëÿ þò ñÿ íå ýô ôåê òèâ íû ìè â ñâÿ çè ñ èñ ÷åð ïà íè åì ïðà âî âûõ
ñðåäñòâ äî ïî äà ÷è êîíñ òè òó öè îí íîé æà ëî áû. Íà âû øå èç ëî æåí íîå
ñòî èò  îá ðà òèòü âíè ìà íèå, òàê êàê  â Óãî ëîâ íî-ïðî öåñ ñó àëü íîì êî -
äåê ñå ÐÑ (äà ëåå ïî òåêñ òó: ÓÏÊ/2001) íå ïðå äóñ ìàò ðè âà åò ñÿ îáÿ çà -
òåëü ñòâî ñóäüè è êîì ïå òå íò íî ãî мè íèñ òå ð ñòâà îò âå òèòü â ïèñü ìåí íîé
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14 Уголовно-процессуальный кодекс РС (Законик о кривичном поступку) („Службени
лист СРЈ“, № 70/01 и 68/02 и „Службени  гласник РС“. №. 58/04, 85/05, 115/05, 46/06,
49/07, 122/08,  20/09, 72/09, 76/10)
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ôîð ìå çà äåð æàí íî ìó, ïî äàâ øå ìó æà ëî áó, ïî ý òî ìó ýòè æà ëî áû íå ÿâ -
ëÿ þò ñÿ ïðà âî âûì ñðåä ñòâîì ïî ñìûñ ëó ñòàòüè 170 Êîíñ òè òó öèè. Â
äàí íîì ñëó ÷àå ïîä ÷åð êè âà åò ñÿ, ÷òî çà ÿ âè òåëü 13 ðàç îá ðà ùàë ñÿ ê àä -
ìè íè ñò ðà öèè Îê ðóæ íîé òþðü ìû, äè ðåê òî ðó Óï ðàâ ëå íèÿ ïî  ïðè ìå -
íå íèþ óãî ëîâ íûõ ñàíê öèé è ìè íè ñò ðó þñ òè öèè, òîë êóÿ ïî ëî æå íèÿ
Çà êî íà î ïðè ìå íå íèè óãî ëîâ íûõ ñàíê öèé15 (ïî-ñåðáñêè: "ÇÈÊÑ"), êî -
òî ðûå ïðè ìå íÿ þò ñÿ ê îñóæ äåí íûì,  à â äàí íîì ñëó ÷àå è  ê ëè öàì,
ñî äåð æà ùèì ñÿ ïîä ñòðà æåé (çà äåð æàí íûì ëè öàì). Ýòè îá ðà ùå íèÿ â
ó÷ ðåæ äå íèÿ îñ òà ëèñü áåç ðå çóëü òà òà, òàê êàê ïî íèì íå áû ëè ïðè íÿ -
òû ìå ðû. 

Ïðè íè ìàÿ âî âíè ìà íèå ôàêò, ÷òî çà ÿ âè òåëü êîíñ òè òó öè îí íîé æà ëî áû
âûá ðàë ïðà âî âîå ñðåä ñòâî ïîñ ðå ä ñòâîì çà ùèò íè êà ïðàâ ÷å ëî âå êà (Îì -
áó äñ ìå íà), õî òÿ ýòî ïðà âî âîå ñðåä ñòâî îò ëè ÷à åò ñÿ îò ïðî èç âî ä ñòâà â
àä ìè íè ñò ðà òèâ íîì îð ãà íå ïî âû ïîë íå íèþ çà êîí íûõ ñàíê öèé, à çà òåì
è â Àä ìè íè ñò ðà òèâ íîì ñó äå, íå îáåñ ïå ÷è âàÿ ïîë íóþ ïðà âî âóþ çà ùè -
òó, Êîíñ òè òó öè îí íûé Ñóä â ïåð âóþ î÷å ðåäü èñ õî äèë èç ïî çè öèè Åâ -
ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà (ÅÑÏ×), ñîã ëàñ íî êî òî ðîé â ñè òó -
à öèè, êîã äà èìå åò ñÿ íåñ êîëü êî ïðà âî âûõ ñðåäñòâ, êî òî ðû ìè ìî æåò
âîñ ïîëü çî âàòü ñÿ ëè öî, ïðà âà êî òî ðî ãî ïîï ðà íû, îíî ñà ìî ðå øà åò, êà -
êèì èìåí íî ñðåä ñòâîì âîñ ïîëü çî âàòü ñÿ. Ïîñ ëå òî ãî, êàê ëè öî âîñ ïîëü -
çî âà ëîñü òà êèì ïðà âî âûì ñðåä ñòâîì, îò íå ãî íåëü çÿ òðå áî âàòü ïî ïû -
òàòü ñÿ èñ ïîëü çî âàòü è èíîå ïðà âî âîå ñðåä ñòâî, êî òî ðûì îíî ìîã ëî
âîñ ïîëü çî âàòü ñÿ. Ïðè íè ìàÿ âî âíè ìà íèå ôàêò, ÷òî â êîíê ðåò íîì ñëó -
÷àå çà ùèò íè êîì ïðàâ ÷å ëî âå êà (Îì áó äñ ìå íîì) óñ òà íîâ ëå íî, ÷òî â Òþ -
ðåì íî-èñï ðà âè òåëü íîì ó÷ ðåæ äå íèè  "Çà áå ëà" çà ÿ âè òåëü êîíñ òè òó öè îí -
íîé æà ëî áû ïîä âå ðã ñÿ íà ðó øå íèþ ïðà âà íåï ðè êîñ íî âåí íîñ òè òå ëåñ -
íîé è ïñè õè ÷åñ êîé öå ëî ñò íîñ òè, à òàê æå ïðà âà íà çäðà âî îõ ðà íå íèå è
ìå äè öè íñ êóþ ïî ìîùü, Êîíñ òè òó öè îí íûé Ñóä ïîñ òà íî âèë, ÷òî ïðè îò -
ñó ò ñòâèè ðå çóëü òà òîâ îò ïî äà ÷è æà ëîá äè ðåê òî ðó Óï ðàâ ëå íèÿ ïî ïðè -
ìå íå íèþ óãî ëîâ íûõ ñàíê öèé íåëü çÿ áû ëî íè îæè äàòü, íè òðå áî âàòü,
÷òî áû çà ÿ âè òåëü ïî ìè ìî ïî äà ÷è æà ëî áû Îì áó äñ ìå íó  äî îá ðà ùå íèÿ â
Êîíñ òè òó öè îí íûé Ñóä ïî ïû òàë ñÿ ïî ëó ÷èòü çà ùè òó îò èñ òÿ çà íèé  è
èíû ìè ïðà âî âû ìè ñðåä ñòâà ìè.

Ðàñ ñìàò ðè âàÿ âñå îáñ òî ÿ òåëü ñòâà êîíê ðåò íî ãî äå ëà,  îñî áåí íî òîò ôàêò,
÷òî òðàâ ìè ðî âà íèå, â ñìûñ ëå èñ òÿ çà íèÿ, êîíñ òà òè ðî âà íî  òþ ðåì íû ìè
âðà ÷à ìè, Êîíñ òè òó öè îí íûé Ñóä îï ðå äå ëèë, ÷òî  áðå ìÿ äî êà çû âà íèÿ ëå -
æèò íå òîëü êî íà çà ÿ âè òå ëå êîíñ òè òó öè îí íîé æà ëî áû, íî è ÿâ ëÿ åò ñÿ
òàê æå îáÿ çàí íîñòüþ êîì ïå òå íò íûõ ãî ñó äà ð ñòâåí íûõ îð ãà íîâ, êî òî ðûå
äîëæ íû îáåñ ïå ÷èòü è ïðåäñ òà âèòü  óäîâ ëåò âî ðè òåëü íîå ðàçú ÿñ íå íèå ïî
ïî âî äó âîç íèê íî âå íèÿ òðàâì, âîç íèê øèõ âî âðå ìÿ çà äåð æà íèÿ èëè îò -
áû âà íèÿ íà êà çà íèÿ - òþ ðåì íî ãî çàê ëþ ÷å íèÿ16. 
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15 Закон  о применении уголовных санкций (Закон о извршењу кривичних санкција )
(„Службени гласник РС“ №№. 85/05, 72/09 и 31/11)

16 ECHR, Kalashnikov V. Russia 2002- VI



156 Êà ñà òåëü íî íà ðó øå íèÿ ìà òå ðè àëü íî ãî àñ ïåê òà ïðà âà ïî ñòàòüå 25
Êîíñ òè òó öèè Êîíñ òè òó öè îí íûé Ñóä ñôîð ìó ëè ðî âàë ïî çè öèþ, ÷òî äà -
æå åñ ëè çà ÿ âè òåëü êîíñ òè òó öè îí íîé æà ëî áû çà âðå ìÿ çà äåð æà íèÿ
ñâî èì ïî âå äå íè åì "ñïðî âî öè ðî âàë" ïðè ìå íå íèå äåéñòâèé ïðè íó äè -
òåëü íî ãî õà ðàê òå ðà, îêà çû âà å ìîå èì ïðè ýòîì àê òèâ íîå è  ïàñ ñèâ íîå
ñîï ðî òèâ ëå íèå íå ìî æåò ñëó æèòü îï ðàâ äà íè åì êî ëè ÷å ñò âà è òÿ æåñ -
òè íà íå ñåí íûõ òðàâì. Ñëå äî âà òåëü íî, òà êèå ïîñ òóï êè íå ìîã ëè íå
ïðè ÷è íèòü ïñè õè ÷åñ êèå è ôè çè ÷åñ êèå ñòðà äà íèÿ, íå ñîâ ìåñ òè ìûå ñ
ãà ðàí òè ðó å ìûì â ñòàòüå 25 Êîíñ òè òó öèè ÐÑ çàï ðå òîì èñ òÿ çà íèé. Ïî -
äîá íàÿ ïî çè öèÿ ñôîð ìó ëè ðî âà íà è ïîñ ëå ðàñ ñìîò ðå íèÿ îáñ òî ÿ -
òåëüñòâ êîíê ðåò íî ãî äå ëà â õî äå îò áû âà íèÿ íà êà çà íèÿ. Íà îñ íî âà íèè
"ñî âî êóï íîñ òè èí äè öèé è íå îñ ïî ðè ìûõ, äîñ òà òî÷ íî ñåðü åç íûõ, ÷åò -
êèõ è ñîã ëà ñî âàí íûõ ïðåä ïî ëî æå íèé" Êîíñ òè òó öè îí íûé Ñóä "áåç
ñîì íå íèé" îï ðå äå ëèë, ÷òî çà ÿ âè òåëü êîíñ òè òó öè îí íîé æà ëî áû ôàê -
òè ÷åñ êè ïî ëó ÷èë ñåðü åç íûå òå ëåñ íûå ïîâ ðåæ äå íèÿ, êî òî ðûå íå ñîì -
íåí íî ïðè ÷è íè ëè åìó ôè çè ÷åñ êèå è ïñè õè ÷åñ êèå ñòðà äà íèÿ è áîëü,
ïðè ÷åì óï ðàâ ëÿ þ ùèé ó÷ ðåæ äå íèÿ, èñ ïîë íÿ þ ùå ãî íà êà çà íèå, íå
ïðåäñ òà âèë "óäîâ ëåò âî ðè òåëü íûõ è óáå äè òåëü íûõ îáú ÿñ íå íèé" ïî ïî -
âî äó âîç íèê íî âå íèÿ ýòèõ ïîâ ðåæ äå íèé.  Èç âñå ãî âû øåï ðè âå äåí íî -
ãî Êîíñ òè òó öè îí íûé Ñóä óñ òà íî âèë, ÷òî ïîñ òóï êè ãî ñó äà ð ñòâåí íûõ
îð ãà íîâ áû ëè áåñ ÷å ëî âå÷ íû ìè íå òîëü êî çà âðå ìÿ ñî äåð æà íèÿ çà ÿ âè -
òå ëÿ ïîä ñòðà æåé, íî è çà âðå ìÿ îò áû âà íèÿ èì íà êà çà íèÿ â òþ ðåì -
íîì ó÷ ðåæ äå íèè. Èñ õî äÿ èç ôàê òà, ÷òî â õî äå êîíñ òè òó öè îí íî-ñó äåá -
íî ãî ïðî öåñ ñà Êîíñ òè òó öè îí íûé Ñóä ïðèç íàë íà ðó øå íèå ïðî öåñ ñó -
àëü íî ãî ïðà âà çà ÿ âè òå ëÿ êîíñ òè òó öè îí íîé æà ëî áû ïî ñòàòüå 25 Êîíñ -
òè òó öèè ÐÑ, ïî êà çà íèÿ, ïðåäñ òàâ ëåí íûå çà ÿ âè òå ëåì  êîíñ òè òó öè îí -
íîé æà ëî áû î íà ðó øå íèè ïðà âà íà ñó äåá íóþ çà ùè òó ïî ñòàòüå 22
Êîíñ òè òó öèè ÐÑ è ïðà âà ïî ñòàòüå 36 Êîíñ òè òó öèè ÐÑ, íå îöå íè âà -
ëèñü. Èìåí íî ïî âû øåï ðè âå äåí íûì ïðè ÷è íàì, ïðè íÿâ âî âíè ìà íèå
îáñ òî ÿ òåëü ñòâà äàí íî ãî  äå ëà, Êîíñ òè òó öè îí íûé Ñóä íàï ðà âèë ïèñü -
ìî â Íà ðîä íóþ ñêóï ùè íó ÐÑ, â êî òî ðîì îí êîíñ òà òè ðî âàë ïðîá ëå ìû
è íå äîñ òàò êè ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ ïðî èç âî ä ñòâà ïî äå ëàì îò íî -
ñè òåëü íî èç äå âà òåëüñòâ, âîç áóæ äåí íûì íà îñ íî âà íèè æà ëîá çàê ëþ -
÷åí íûõ ïîä ñòðà æó ëèö, ïðè ÷åì îò äåëü íî ïîä ÷åð êè âà þò ñÿ ïî ëî æå -
íèÿ ñòà òåé 22 è 36 (àá çàö 2) Êîíñ òè òó öèè ÐÑ17.

Íå çà êîí íîå ëè øå íèå ñâî áî äû 

Ïî ëî æå íèÿ ñòàòüè 5 Êîí âåí öèè î çà ùè òå ïðàâ è ñâî áîä ÷å ëî âå êà êà -
ñà þò ñÿ ãà ðàí òè ðî âà íèÿ ïðà âà íà ñâî áî äó è áå çî ïàñ íîñòü. Ïî ëî æå íèå
ñòàòüè 5 Êîí âåí öèè óñ òà íàâ ëè âà åò, ÷òî íå îá õî äè ìûì óñ ëî âè åì äëÿ ëè -
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17 Д-р Горан Илић, Милан Станић, „Неповредивост физичког и психичког интегритета
и право на слободу и безбедност“, Златибор- Регионална конференција уставних судо-
ва, 2014 (Перевод: д-р Горан Илич, Милан Станич „Неприкосновенность телесной и
психической целостности и право на свободу и безопасность“).
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øå íèÿ ôè çè ÷åñ êî ãî ëè öà ñâî áî äû ÿâ ëÿ åò ñÿ íà ëè ÷èå â íà öè î íàëü íîì
ïðà âå çà êîí íî ãî îñ íî âà íèÿ. Ýòî îç íà ÷à åò, ÷òî â ñëó ÷àå îò ñó ò ñòâèÿ â
íà öè î íàëü íîì ïðà âå çà êîí íî ãî îñ íî âà íèÿ ëèöî, êî òî ðî ãî ëè øè ëè ñâî -
áî äû, âïðà âå òðå áî âàòü çà ùè òû â ñî îò âå ò ñòâèè ñî ñòàòü åé 5 Êîí âåí -
öèè î çà ùè òå ïðàâ è ñâî áîä ÷å ëî âå êà. Óêà çàí íàÿ ñòàòüÿ êàê numerus
clausus îï ðå äå ëÿ åò, íà êà êèõ óñ ëî âè ÿõ è ïî êà êîé ïðî öå äó ðå ëè öî ìî -
æåò áûòü ëè øå íî ñâî áî äû, íî îä íîâ ðå ìåí íî îï ðå äå ëÿ åò è óñ òà íàâ ëè -
âà åò ïðà âà àðåñ òî âàí íûõ ëèö. 

Íå äîñ òà òî÷ íî, åñ ëè îñ íî âà íèÿ ëè øå íèÿ ñâî áî äû ïðåä ïè ñû âà þò ñÿ çà -
êîí íûì ðå øå íè åì â íà öè î íàëü íîì ïðà âå, òàê êàê òà êîå íîð ìè ðî âà íèå
íå ïîä ðà çó ìå âà åò, ÷òî îíî óäîâ ëåò âî ðÿ åò åâ ðî ïåéñ êèì ñòàí äàð òàì
ïðàâ ÷å ëî âå êà. Åâ ðî ïåéñ êèé ñóä â êàæ äîì êîíê ðåò íîì ñëó ÷àå ìî æåò
ïðî âåñ òè îöåí êó êà ÷å ñò âà íà öè î íàëü íî ãî çà êî íà, íà îñ íî âà íèè êî òî -
ðî ãî êà êîå-ëè áî ëè öî ïîä âå ðã ëîñü ëè øå íèþ ñâî áî äû. Ýòî äà åò ïî âîä
ïðåä ïî ëà ãàòü, ÷òî íà öè î íàëü íûé çà êîí ïî ñâî å ìó ñî äåð æà íèþ ñî îò âå ò -
ñòâó åò ñòàí äàð òàì Êîí âåí öèè. Íå ñîì íåí íî, íà öè î íàëü íûé çà êîí äîë -
æåí óäîâ ëåò âî ðÿòü îáÿ çà òåëü íî ìó óñ ëî âèþ ïðåäñ êà çó å ìîñ òè18.

Êîíñ òè òó öèÿ ÐÑ â àá çà öå 1 ñòàòüè 27 ãà ðàí òè ðó åò ïðà âî êàæ äî ãî ÷å -
ëî âå êà íà ëè÷ íóþ ñâî áî äó è áå çî ïàñ íîñòü, à ëè øå íèå ñâî áî äû äîëæ -
íî áûòü ðàç ðå øå íî òîëü êî íà îñ íî âà íè ÿõ è â ïî ðÿä êå, ïðå äóñ ìîò ðåí -
íûõ çà êî íîì. Îöå íè âàÿ óêà çàí íóþ íîð ìó, ïðè õî äèì ê âû âî äó, ÷òî
îíà, ïî ñó ùå ñò âó, êà ñà åò ñÿ ôè çè ÷åñ êîé ñâî áî äû è ôè çè ÷åñ êîé áå çî -
ïàñ íîñ òè19.

Êîíñ òè òó öè îí íûå ñòàí äàð òû ïðè íàç íà ÷å íèè è ïðîä ëå íèè ñî -

äåð æà íèÿ ïîä ñòðà æåé

Êîíñ òè òó öè îí íûé Ñóä â ñâî åé ïðàê òè êå ïðè ðàñ ñìîò ðå íèè äåë î  íà -
ðó øå íèè ïðàâ, ãà ðàí òè ðó å ìûõ Êîíñ òè òó öè åé è Åâ ðî ïåéñ êîé êîí âåí -
öè åé, ðàç ðà áî òàë êîíñ òè òó öè îí íûå ñòàí äàð òû, êà ñà þ ùè å ñÿ ðå øå íèé
îð äè íàð íûõ ñó äîâ îò íî ñè òåëü íî íàç íà ÷å íèÿ è ïðîä ëå íèÿ ñî äåð æà íèÿ
ïîä ñòðà æåé â ñìûñ ëå íà ðó øå íèÿ ñòàòüè 31 (àá çà öû 1 è 2) Êîíñ òè òó -
öèè ÐÑ (ïðà âî íà îã ðà íè ÷åí íûé ñðîê ñî äåð æà íèÿ ïîä ñòðà æåé), à òàê -
æå îò íî ñè òåëü íî ïðå çó ìï öèè íå âè íîâ íîñ òè ïî ñòàòüå 34 (àá çàö 3)
Êîíñ òè òó öèè ÐÑ, â ñî îò âå ò ñòâèè ñî ñòàòü åé 6 (àá çàö 2) Åâ ðî ïåéñ êîé
êîí âåí öèè. 

Ïðî òèâ çà ÿ âè òå ëÿ  êîíñ òè òó öè îí íîé æà ëî áû è åùå 31 ëè öà â ñïå öè -
àëü íîì îò äå ëå íèè Îê ðóæ íî ãî ñó äà Áåëã ðà äà âå ëîñü ïðî èç âî ä ñòâî ïî
óãî ëîâ íî ìó äå ëó î ïðåä âà ðè òåëü íîì ñãî âî ðå íà ñî âåð øå íèå ïðåñ òóï -
ëå íèÿ. Çà ÿ âè òåëü ñî äåð æàë ñÿ ïîä ñòðà æåé ñ 10.02.2009 ãî äà íà îñ íî âà -
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18 ECHR, Amur V. France, Reports 1996- III;  Драгољуб Поповић, „Европско право људских
права“, Београд, 2012. год. («Европейское право прав человека»,)

19 ECHR, Lowless V. Irland, 1.7.1961; Guzzardi V Italy, 6.11.1980. 



158 íèè àá çà öà 1 ïóíê òà 3 ñòàòüè 142 ÓÏÊ, èñ õî äÿ èç íà ëè ÷èÿ îñî áûõ îá-
ñ òî ÿ òåëüñòâ, óêà çû âà þ ùèõ íà òî, ÷òî îí ïîâ òî ðèò óãî ëîâ íîå ïðåñ òóï -
ëå íèå èëè çà êîí ÷èò íà ÷à òîå óãî ëîâ íîå ïðåñ òóï ëå íèå, èëè îí ñî âåð øèò
óãî ëîâ íîå ïðåñ òóï ëå íèå, êî òî ðûì óã ðî æà åò. Ýòè  ñî îá ðà æå íèÿ îáú ÿñ -
íÿ ëèñü íà ëè ÷è åì îáîñ íî âàí íî ãî ïî äîç ðå íèÿ â òîì, ÷òî çà ÿ âè òåëü âìåñ -
òå ñ äðó ãè ìè îá âè íÿ å ìû ìè ïðè íàä ëå æàë ê õî ðî øî îð ãà íè çî âàí íîé
êðè ìè íàëü íîé ãðóï ïè ðîâ êå, äå ÿ òåëü íîñòü êî òî ðîé ïëà íè ðî âà ëàñü íà
äëè òåëü íûé ïå ðè îä âðå ìå íè, à òàê æå â òîì, ÷òî îá âè íÿ å ìûì âìå íÿ þò
â âè íó èñ ïîë íå íèå  ìíî ãî ÷èñ ëåí íûõ ïîä ëå æà ùèõ íà êà çà íèþ äå ÿ íèé â
ïå ðè îä ñ 2006 ïî 2009 ãîä. Îê ðóæ íîé ñóä âû íåñ ðå øå íèå î ïðîä ëå íèè
ñðî êà ñî äåð æà íèÿ ïîä ñòðà æåé, ïðè âå äåí íûå  â êî òî ðîì ïðè ÷è íû áû -
ëè òå æå, ÷òî è â íåñ êîëü êèõ ïðå äû äó ùèõ ðå øå íè ÿõ. Çà ÿ âè òåëü  êîíñ -
òè òó öè îí íîé æà ëî áû ïî äàë æà ëî áó â Âåð õîâ íûé ñóä. Âåð õîâ íûé ñóä
îòê ëî íèë æà ëî áó êàê íå î áîñ íî âàí íóþ. Çà ÿ âè òåëü êîíñ òè òó öè îí íîé
æà ëî áû óêà çàë, ÷òî âî âñåõ ðå øå íè ÿõ êàê Îê ðóæ íî ãî, òàê è Âåð õîâ -
íî ãî ñó äîâ î ïðîä ëå íèè ñðî êà ñî äåð æà íèÿ ïîä ñòðà æåé ïðè âî äè ëèñü
òå æå ñà ìûå ìî òè âè ðîâ êè, áåç îöåí êè âíîâü ïî ÿ âèâ øèõ ñÿ îáñ òî ÿ -
òåëüñòâ. Êîíñ òè òó öè îí íûé Ñóä óñ òà íî âèë, ÷òî êîì ïå òå íò íûå ñó äû ïðè
ïðè íÿ òèè ðå øå íèÿ î ïðîä ëå íèè ñðî êà ñî äåð æà íèÿ ïîä ñòðà æåé íå
ïðåäñ òà âè ëè äîñ òà òî÷ íî ÿñ íûå, óáå äè òåëü íûå è ëè÷ íûå ìî òè âû äàëü -
íåé øå ãî ñî äåð æà íèÿ çà ÿ âè òå ëÿ  êîíñ òè òó öè îí íîé æà ëî áû ïîä ñòðà -
æåé. Íå ïðè âå äå íû ñóáú åê òèâ íûå îáñ òî ÿ òåëü ñòâà, òà êèå îáñ òî ÿ òåëü -
ñòâà, êî òî ðû ìè îáú ÿñ íÿ åò ñÿ, ïî ÷å ìó èìåí íî çà ÿ âè òåëü  êîíñ òè òó öè îí -
íîé æà ëî áû êàê ëè÷ íîñü ïðåäñ òàâ ëÿ åò ñî áîé óã ðî çó. Ñó ùå ñò âåí íîé
îøèá êîé, äî ïó ùåí íîé è ñó äîì ïåð âîé, è ñó äîì âòî ðîé èíñ òàí öèé, ÿâ -
ëÿ åò ñÿ òî, ÷òî ìî òè âû ïðîä ëå íèÿ ñî äåð æà íèÿ ïîä ñòðà æåé îíè ðàñ -
ñìàò ðè âà ëè ïî îò íî øå íèþ êî âñåì îá âè íÿ å ìûì âìåñ òå, ïðå íåá ðå ãàÿ
îáÿ çà òåëü ñòâîì èõ èí äè âè äó à ëè çà öèè. Ó÷è òû âàÿ ôàêò, ÷òî íå âñå îá -
âè íÿ å ìûå íà õî äè ëèñü â îäè íà êî âîì ïðà âî âîì è ôàê òè ÷åñ êîì ïî ëî æå -
íèè â ñè ëó äîëæ íî ñò íûõ îáÿ çàí íîñ òåé, èñ ïîë íÿ å ìûõ íå êî òî ðû ìè èç
íèõ äî íàç íà ÷å íèÿ íà êà çà íèÿ â âè äå ñî äåð æà íèÿ ïîä ñòðà æåé, à òàê -
æå ó÷è òû âàÿ îáñ òî ÿ òåëü ñòâà, ÷òî íå êî òî ðûå èç íèõ îòñòðà íå íû îò çà -
íè ìà å ìûõ èìè ïðåæ äå äîëæ íîñ òåé, â òîì ÷èñ ëå è çà ÿ âè òåëü êîíñ òè òó -
öè îí íîé æà ëî áû, ñó äû áû ëè îáÿ çà íû è äîëæ íû áû ëè îöå íèòü ðå àëü -
íóþ âîç ìîæ íîñòü êàæ äî ãî èç îá âè íÿ å ìûõ ïîâ òî ðèòü âìå íÿ å ìîå åìó
óãî ëîâ íîå ïðåñ òóï ëå íèå, òî åñòü âîç ìîæ íîñòü çà êîí ÷èòü íà ÷à òîå óãî -
ëîâ íîå ïðåñ òóï ëå íèå èëè ñî âåð øèòü óãî ëîâ íîå ïðåñ òóï ëå íèå, êî òî -
ðûì óã ðî æà åò, ïðè íè ìàÿ âî âíè ìà íèå íà ëè ÷èå ñó äè ìîñ òè â ïðîø ëîì.
Êîíñ òè òó öè îí íûé Ñóä ïðè íÿë  êîíñ òè òó öè îí íóþ æà ëî áó è ïîñ òà íî -
âèë, ÷òî èìå åò ìåñ òî íà ðó øå íèå ñòàòüè 31 (àá çàö 1) Êîíñ òè òó öèè ÐÑ
(ïðà âî íà îã ðà íè ÷å íèå ñðî êà çà äåð æà íèÿ)20.
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20 КС, Уж- 2356/2009 от 21.01.2010 года. 
ECHR, Kay V. United Kingdom 01.03.1994 года, Mansur V: Tukey 08.06.1995 года,
Bayorkin V. Russia 27.07.2006 года. 
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Ïðè îöåí êå îáîñ íî âàí íîñ òè ïðîä ëå íèÿ ñðî êà ñî äåð æà íèÿ ïîä ñòðà -
æåé Êîíñ òè òó öè îí íûé Ñóä îò ìå òèë, ÷òî íà ëè ÷èå íåñ êîëü êèõ ðå øå íèé
î ïðîä ëå íèè ñðî êà ñî äåð æà íèÿ ïîä ñòðà æåé íåëü çÿ ðàñ ñìàò ðè âàòü ñ
òî÷ êè çðå íèÿ ýô ôåê òèâ íîñ òè äå ÿ òåëü íîñ òè ñó äîâ. Íå îä íîê ðàò íîå àí -
íó ëè ðî âà íèå ðå øå íèé ïåð âîé èíñ òàí öèè î ïðîä ëå íèè ñî äåð æà íèÿ ïîä
ñòðà æåé è âû íå ñå íèå íî âûõ, íî ïî ñó òè äå ëà òà êèõ æå ðå øå íèé áåç
ïðè íÿ òèÿ ìåð ïî çà ìå ÷à íè ÿì ñó äà âòî ðîé èíñ òàí öèè, ñâè äå òåëü ñòâó åò,
ïî ìíå íèþ Êîíñ òè òó öè îí íî ãî Ñó äà, î ñåðü åç íîì íå äîñ òàò êå ñó äåá íîé
ñèñ òå ìû. Òåì áî ëåå, åñ ëè ó÷åñòü ôàêò, ÷òî ðå÷ü èäåò î äå ëå î çàê ëþ -
÷å íèè ïîä ñòðà æó (î çà äåð æà íèè), ïðè  êî òî ðîì îñî áî  îò ìå ÷à åò ñÿ
ñðî÷ íîñòü ïðî èç âî ä ñòâà ïî äå ëó. Â âû øåï ðè âå äåí íûõ ñëó ÷à ÿõ Êîíñ òè -
òó öè îí íûé Ñóä óêà çàë íà  íå äîñ òà òî÷ íîñòü ìî òè âè ðîâ êè îñ ïà ðè âà å -
ìûõ ðå øå íèé.

Èñ õî äÿ èç âû øåï ðè âå äåí íî ãî, Êîíñ òè òó öè îí íûé Ñóä óñ òà íî âèë, ÷òî
èìå ëî ìåñ òî íà ðó øå íèå ïðàâ çà ÿ âè òå ëÿ êîíñ òè òó öè îí íîé æà ëî áû, óñ -
òà íîâ ëåí íûõ ñòàòü åé 27 (àá çàö 1) è ñòàòü åé (31) Êîíñ òè òó öèè ÐÑ: ïðà -
âî áûòü îñ âî áîæ äåí íûì èç ïîä ñòðà æû íå ìåä ëåí íî ïîñ ëå òî ãî, êàê îò -
ïà ëè ïðè ÷è íû íàç íà ÷å íèÿ ìå ðû íà êà çà íèÿ â âè äå çàê ëþ ÷å íèÿ ïîä
ñòðà æó; ïðà âî îã ðà íè ÷åí íîé ïðî äîë æè òåëü íîñ òè ñî äåð æà íèÿ ïîä
ñòðà æåé21.

Ïðå çó ìï öèÿ íå âè íîâ íîñ òè âêëþ ÷å íà â ñòàòüþ 6 (àá çàö 2) Êîí âåí öèè.
Îñ íîâ íîé öåëüþ äàí íîé ïðå çó ìï öèè ÿâ ëÿ åò ñÿ ïðå äî òâ ðà ùå íèå îñóæ -
äå íèÿ íå âè íîâ íûõ. Ïðå çó ìï öèÿ íå âè íîâ íîñ òè â ñè ëå âïëîòü äî ìî -
ìåí òà, êîã äà âè íà îá âè íÿ å ìî ãî äî êà çà íà, åå â ïåð âóþ î÷å ðåäü ñâÿ çû -
âà þò ñî âñòóï ëå íè åì â ñè ëó îá âè íè òåëü íî ãî ïðè ãî âî ðà. Òîë êóÿ ýòî
ïî ëî æå íèå, Êîí âåí öèÿ  â äàí íîé ÷àñ òè ðå êî ìåí äó åò ïðè ìå íå íèå íà -
öè î íàëü íî ãî çà êî íî äà òåëü ñòâà. Ïî ëî æå íèÿ ñòàòüè 6  (àá çàö 2) ÅÊÏ×
ðå êî ìåí äó þò, ÷òî áû íà öè î íàëü íûå ñó äû ïðè ìå íÿ ëè ïðèí öèï in dubio
pro reo22.

Ïî ëî æå íèÿ ñòàòüè 34 (àá çàö 3) Êîíñ òè òó öèè ÐÑ ñîá ëþ äà þò óêà çàí íûé
ïðèí öèï ñòàòüè 6 (àá çàö 2) Êîí âåí öèè, ïî ý òî ìó ñîã ëàñ íî íàñ òî ÿ ùå ìó
ïî ëî æå íèþ êàæ äûé ñ÷è òà åò ñÿ íå âè íîâ íûì â óãî ëîâ íîì ïðåñ òóï ëå íèè
âïëîòü äî ìî ìåí òà óñ òà íîâ ëå íèÿ åãî âè íû âñòó ïèâ øèì â ñè ëó ðå øå íè -
åì ñó äà. 

Â êîíñ òè òó öè îí íîé æà ëî áå çà ÿ âè òåëü óêà çàë, ÷òî âî âñåõ îñ ïà ðè âà å -
ìûõ ðå øå íè ÿõ - ðå øå íèè Ñïå öè àëü íî ãî îò äå ëå íèÿ Îê ðóæ íî ãî ñó äà
Áåëã ðà äà, à òàê æå ðå øå íèè Âåð õîâ íî ãî ñó äà Ñåð áèè - èñ ïîëü çî âà ëàñü
ôîð ìó ëè ðîâ êà, êî òî ðîé íà ðó øà ëàñü ïðå çó ìï öèÿ íå âè íîâ íîñ òè. 
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21  Уж 4554/2013, решение от 19.12.2013; Уж 3231/2013, решение от 03.10.2013 года.
ECHR, Wierciszewska против Польши, 25.11.2003года.

22 ECHR , Windisch, вердикт от 27.09.1990 года ; Barbera, Messegue and Jarbado, вердикт
от 06.12. 1989 года; Mineli, вердикт от 25.03.1982 года.
Уж 227/2008 от 9.07.2009 года.



160 Òàê êàê Êîíñ òè òó öè åé óñ òà íîâ ëå íî, ÷òî ïî ëî æå íèÿ î ïðà âàõ ÷å ëî âå -
êà è ìåíü øèíñòâ òîë êó þò ñÿ â ïîëü çó óëó÷ øå íèÿ öåí íîñ òåé äå ìîê -
ðà òè ÷åñ êî ãî îá ùå ñò âà, ñîã ëàñ íî äåéñòâó þ ùèì ñòàí äàð òàì ïðàâ ÷å -
ëî âå êà è ïðàâ ìåíü øèíñòâ, à òàê æå ïðàê òè êå ìåæ äó íà ðîä íûõ ó÷ -
ðåæ äå íèé, êî òî ðûå îñó ùå ñ òâëÿ þò íàä çîð çà èõ ðå à ëè çà öè åé (ñòàòüÿ
18, àá çàö 3), Êîíñ òè òó öè îí íûé Ñóä ïðè îöåí êå ïðè âå äåí íî ãî è ïðè
ïðè íÿ òèè ðå øå íèÿ â äàí íîì êîíñ òè òó öè îí íî-ñó äåá íîì äå ëå ó÷åë
ïðàê òè êó Åâ ðî ïåéñ êî ãî ñó äà ïî ïðà âàì ÷å ëî âå êà, â ñî îò âå ò ñòâèè ñ
êî òî ðîé ïðå çó ìï öèÿ íå âè íîâ íîñ òè íà ðó øå íà, åñ ëè ðå øå íèå ñó äà,
êà ñà þ ùå åñÿ îá âè íÿ å ìî ãî â óãî ëîâ íîì ïðåñ òóï ëå íèè ëè öà, âû ðà æà -
åò ìíå íèå î åãî âè íîâ íîñ òè äî òî ãî, êàê åãî âè íà äî êà çà íà â óñ òà -
íîâ ëåí íîì çà êî íîì ïî ðÿä êå. Â äàí íîì ñëó ÷àå ïðè îòñ ó ò ñòâèè îôè -
öè àëü íî ãî ðå øå íèÿ âû ðà æå íî ìíå íèå, óêà çû âà þ ùåå íà òî, ÷òî ñóä
ñ÷è òà åò îá âè íÿ å ìî ãî âè íîâ íûì, â òî âðå ìÿ êàê ïðåæ äåâ ðå ìåí íîå
èç ëî æå íèå ñó äîì òà êî ãî ìíå íèÿ îä íîç íà÷ íî íà ðó øà åò óêà çàí íóþ
ïðå çó ìï öèþ. Èñ õî äÿ èç ïðè âå äåí íî ãî, Êîíñ òè òó öè îí íûé Ñóä  ïîñ -
òà íî âèë, ÷òî èìå ëî ìåñ òî íà ðó øå íèå ïðèí öè ïà ïðå çó ìï öèè íå âè -
íîâ íîñ òè, ãà ðàí òè ðó å ìîå ïî ëî æå íè ÿ ìè ñòàòüè  34 (àá çàö 3) Êîíñ òè -
òó öèè ÐÑ23.

SUMMARY

Dignity is one of the institutions of natural and positive law, and such
peculiarity of dignity is primarily reflected in the domain of human rights.
Human rights are universal and therefore dignity is of paramount impor-
tance.

The European Convention on Human Rights obliges the Member States to
prohibit and punish acts of torture and inhuman treatment or punishment.
The legal framework of national law and constitutional provisions follow
from the definition of ECHR, and the latter are aimed to protecting the
rights and dignity of the individual.

In practice, the Constitutional Court of the Republic of Serbia was engaged
in ascertainment of cases of violation of human rights and freedoms guar-
anteed by the Constitution and ratified by international treaties.
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23  ECHR, Deweer V. Бельгии от  27.02.1980 года ; Allenet de Ribemont V. Франции, oт
10.2.1995 года и Karakas and Yesilirmark V. Турции 28.6.2005 года. 

24 ECHR, “Винчич против Сербии“, вердикт от 01.12. 2009 года. Этим вердиктом указа-
но, что на основании первого решения, которым установлено нарушение Конституции,
по Уж 134/2007, от 10.07.2008 года и опубликованного в  газете „Службени лист“ РС
№. 74/08 от 07.08.2008 года,  конституционная  жалоба является эффективным право-
вым средством в КС РС.
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In regard to protection of human rights and freedoms, the Constitutional
Court of the Republic of Serbia states that constitutional legal standards
are adjusted with the standards of the European Court in Strasbourg, which
are both obligatory for the judiciary and legislative authorities of the
Republic of Serbia.

As a legal means of protecting rights and freedoms, constitutional com-
plaint is effective in the constitutional legal system of the Republic of
Serbia.
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ÊÎÍÑ ÒÈ ÒÓ ÖÈ ÎÍ ÍÎÅ ÏÐÀ ÂÎ ÑÓ ÄÈÅ 

È ÇÀ ÙÈ ÒÀ ×ÅÑ ÒÈ È ÄÎÑ ÒÎ È Í ÑÒÂÀ

×Å ËÎ ÂÅ ÊÀ Â ÐÅÑ ÏÓÁ ËÈ ÊÅ ÒÀÄ ÆÈ ÊÈÑ ÒÀÍ

ÊÀ ÐÈÌ ÊÀ ÐÈ ÌÎÂ

Ñóäüÿ-ñåê ðå òàðü Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè 
Òàä æè êèñ òàí, êàí äè äàò ïî ëè òè ÷åñ êèõ íà óê

Óâà æà å ìûé Ïðåä ñå äà òåëü!

Óâà æà å ìûå êîë ëå ãè!

Äà ìû è ãîñ ïî äà!

Ïðåæ äå âñå ãî õî òå ëîñü áû ñåð äå÷ íî ïîá ëà ãî äà ðèòü íà øèõ óâàæà å ìûõ
àð ìÿ íñ êèõ êîë ëåã è âñåõ ðà áîò íè êîâ Êîíñ òè òó öè îí íî ãî Ñó äà Àð ìå -
íèè çà ïðèã ëà øå íèå ïðè íÿòü ó÷àñ òèå â ðà áî òå äàí íîé âåñü ìà íå îá õî -
äè ìîé è àê òó àëü íîé ïî òå ìà òè êå Ìåæ äó íà ðîä íîé êîí ôå ðåí öèè.

Ïî æå ëàòü èì âñå ãî ñà ìî ãî õî ðî øå ãî â ëè÷ íîé æèç íè è â ïðî ôåññè î -
íàëü íîé äå ÿ òåëü íîñ òè.

Óâà æà å ìûå êîë ëå ãè!

Òå ìà ìî å ãî âûñ òóï ëå íèÿ îáóñ ëîâ ëå íà, ïðåæ äå âñå ãî, ïðî âî çã ëà øåíè åì
Ðåñ ïóá ëè êè Òàä æè êèñ òàí ïðà âî âûì, äå ìîê ðà òè ÷åñ êèì è ñî öè àëü íûì
ãî ñó äà ð ñòâîì, äåê ëà ðè ðî âà íè åì ïðè î ðè òå òà îá ùå ÷å ëî âå ÷åñ êèõ öåí -
íîñ òåé íàä èäå î ëî ãè ÷åñ êè ìè óñ òà íîâ êà ìè è ïî ëè òè ÷åñ êîé öå ëå ñî îá -
ðàç íîñòüþ,  äå ìîê ðà òè çà öè åé ñî öè àëü íî-ïî ëè òè ÷åñ êîé æèç íè òàä æè ê-
ñ êî ãî îá ùå ñò âà è ïðèç íà íè åì ÷å ëî âå êà, åãî ïðàâ è ñâî áîä âûñ øåé
öåí íîñòüþ. 

Ïðà âî íà ÷åñòü è äîñ òî è í ñòâî ÿâ ëÿ åò ñÿ, ïî ñó ùå ñò âó, áà çî âîé îñ íî âîé
âñåõ îñ òàëü íûõ ïðàâ ÷å ëî âå êà. 

Ñòî èò îò ìå òèòü, ÷òî ïî íÿ òèÿ "÷åñòü" è "äîñ òî è í ñòâî" è îñîç íà íèå ïðà -
âà íà èõ çà ùè òó íå ÿâ ëÿ þò ñÿ ÷åì-òî íî âîì, îíè èìå þò ãëó áî êèå èñ òî -
ðè ÷åñ êèå êîð íè. Ïðåäñ òàâ ëå íèÿ î ÷åñ òè è äîñ òî è í ñòâå íà ÷à ëè ôîð ìè -
ðî âàòü ñÿ óæå íà ðàí íèõ ýòà ïàõ ðàç âè òèÿ ÷å ëî âå ÷åñ êî ãî îá ùå ñò âà. Îñ -
êî ðá ëå íèå ÷å ëî âå êà, ïðè íàä ëå æà ùå ãî ê êà êî ìó-ëè áî ðî äó,  âîñï ðè íè -
ìà ëîñü êàê îñ êî ðá ëå íèå âñå ãî ðî äà. Îáû ÷àé êðîâ íîé ìåñ òè âîç íèê íà
ýòîé îñ íî âå1.

Â äàëü íåé øåì îáú ÿ âèâ øàÿ óñòàìè Ïðîòîãîðà (481-411 ãã. äî í.ý.) ÷å ëî -
âå êà "ìå ðè ëîì âñåõ âå ùåé" Ýë ëà äà ñûã ðà ëà âàæ íåé øóþ ðîëü â çà ðîæ -
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1    Ñì. Ðó äè íñ êèé Ô.Ì. Íà ó êà ïðàâ ÷å ëî âå êà è ïðîá ëå ìû êîíñ òè òó öè îí íî ãî ïðà âà. - Ñ. 225.



äå íèè äå ìîê ðà òèè è äà ëà òîë ÷îê åâ ðî ïåéñ êîé öè âè ëè çà öèè, îñ íî âàí -
íîé íà ïðèíöè ïå - îò ÷å ëî âå êà ê ãî ñó äà ð ñòâó2.

Â òîé ýïî õå ïî íÿ òèå äîñ òî è í ñòâà ñî èç ìå ðÿ ëîñü ñ óâà æå íè åì ê ëè÷íîñ -
òè  è ñî îò íî ñè ëîñü ñ ìî ðàëüþ è ïðà âîì. 

Ñâè äå òåëü ñòâîì òî ìó ÿâ ëÿ åò ñÿ âûñ êà çû âà íèå âå ëè êî ãî ðèìñ êî ãî
ôèëî ñî ôà Öè öå ðî íà (106-43 äî í. ý.) î òîì, ÷òî "íåò íè ÷å ãî ìó ÷è òåëü -
íåå îñ êî ðá ëå íèÿ ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà, íè ÷å ãî óíè çè òåëü íåå
ðàáñòâà. ×å ëî âå ÷åñ êîå äîñ òî è í ñòâî è ñâî áî äà ñâîé ñòâåí íû íàì. Áó äåì
æå õðà íèòü èõ èëè óì ðåì ñ äîñ òî è í ñòâîì"3.

Íà øè äà ë¸ êèå ïðåä êè, íå áåç ðàç ëè÷ íî îò íî ñÿñü ê ÷å ëî âå êó è ñó òè ÷å -
ëî âå ÷åñ êîé æèç íè, åùå â èç âå ñò íîé  çî ðî à ñò ðèéñ êîé  òðè à äå îï ðå äå -
ëè ëè ñî äåð æà íèå äå ÿ òåëü íîñ òè  ïðà âî âåð íî ãî ÷å ëî âå êà:  œóìà òà, œóõ òà,
œâà ðè òà - "äîá ðûå  ïî ìûñ ëû, äîá ðûå ðå ÷è, äîá ðûå äå ëà"4. Ýòà òðè à äà
äëÿ íà øå ãî òàä æè êñ êî ãî íà ðî äà ñòà ëà ïðà âè ëîì ïî âå äå íèÿ íå òîëü êî
â îò íî øå íèè ìåæ äó ëþäü ìè, íî è â ãî ñó äà ð ñòâåí íûõ äå ëàõ.

Òàê, â  Äåê ëà ðà öèè ïðàâ ÷å ëî âå êà Êè ðà Âå ëè êî ãî (539 ã. äî í. ý.), êî -
òî ðûé ïðà âèë Ïåð ñè åé â ñå ðå äè íå VI âå êà äî í.ý., áû ëè ïðî âî çã ëà øå -
íû òðè îñ íîâ íûå ãðóï ïû ïðàâ è ñâî áîä, äà ðî âàí íûõ Êè ðîì æè òå ëÿì
Âà âè ëî íà:

1) ðà âå í ñòâî íå çà âè ñè ìî îò ðà ñû, ðå ëè ãèè è ÿçû êà;

2) îñ âî áîæ äå íèå îò ðàáñòâà;

3) ðå ëè ãè îç íàÿ òåð ïè ìîñòü5.

Íû íå ýòè ïðà âà îáú ÿâ ëå íû êàê êîíñ òè òó öè îí íûå è çàê ðåï ëå íû âî
âñåõ ìåæ äó íà ðîä íûõ àê òàõ ïî ïðà âàì ÷å ëî âå êà è  íà öè î íàëü íûõ êîíñ -
òè òó öè ÿõ.

Ïî ñëî âàì Ðè ÷àð äà Ôðàéà, òà êèå êà ÷å ñò âà ëè÷ íîñ òè Êè ðà Âå ëè êî ãî,
êàê âå ëè êî äó øèå, òåð ïè ìîñòü, ñìå ëîñòü è îò âà ãà, áû ëè âîñï ðè íÿ òû
ãðå êà ìè è Àëåê ñà íä ðîì Ìà êå äî íñ êèì è ïå ðå äà íû ðèì ëÿ íàì â ðàì êàõ
èñ òî ðè ÷åñ êîé òðà äè öèè6. 

Íå áåç îñ íî âà íèÿ â 1971 ã. "öè ëèíäð Êè ðà" áûë íàç âàí ÎÎÍ ïåð âîé â
èñ òî ðèè Äåê ëà ðà öè åé ïðàâ ÷å ëî âå êà.

×åñòü è  äîñ òî è í ñòâî ïðè îá ðå ëè óíè âåð ñàëü íûé õà ðàê òåð â ðàç âè òûõ
åâ ðî ïåéñ êèõ ñòðà íàõ, ãäå â XVII-XVIII ââ. ñâåð øè ëèñü áóð æóàç íûå ðå -
âî ëþ öèè ïîä ëî çóí ãà ìè ñâî áî äû, ðà âå í ñòâà, ñïðà âåä ëè âîñ òè7. 
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2 Ñì. Ëè ïà òî âà Ñ. Ïî íÿ òèå ÷åñ òè è äîñ òî è í ñòâà, åãî ñî äåð æà íèå è ðàç âè òèå â Ðîñ -
ñèéñ êîé ïðà âî âîé ñèñ òå ìå. http://do.gendocs.ru/docs/index-307730.html 

3    Ýí öèê ëî ïå äèÿ ìûñ ëè// Ñîñò. Í. Õî ðî ìèí. - Õàðü êîâ: Ïðà ïîð, 2001. - Ñ. 129.
4 Èñ òî ðèÿ òàä æè êñ êî ãî íà ðî äà. Òîì I. Äðåâ íåé øàÿ è äðåâ íÿÿ èñ òî ðèÿ. - Äó øàí áå,

1998. - Ñ. 236.
5   Ñì.: Øà ïóð Ãà øå ìè. Öè ëèíäð Êè ðà Âå ëè êî ãî. URL: http:// www.iranchamber.com/ his-

tory/ cyrus/ cyrus_charter.php.
6 Ñì. Òàì æå. 
7    Ïðà âà ÷å ëî âå êà: Ó÷åá íèê äëÿ âó çîâ / Ïîä ðåä. Å. À. Ëó êà øå âîé. - Ì.: Íîð ìà, 2004.

- Ñ. 60.



164 Òà êèì îá ðà çîì, ïðà âà ÷å ëî âå êà âîç íè êà þò è ðàç âè âà þò ñÿ â ðàç ëè÷ íûõ
ðå ãè î íàõ ìè ðà ðàç íîâ ðå ìåí íî, â ñî îò âå ò ñòâèè ñ õà ðàê òå ðîì êóëü òó ðû,
ôè ëîñî ôèè, ðå ëè ãèè, îá ùå ñò âåí íûì ìè ðî âî ç çðå íè åì, ìî ðàëüþ, îï ðå -
äå ëÿ þ ùè ìè õà ðàê òåð òîé èëè èíîé öè âè ëè çà öèè8.

Â Ðåñ ïóá ëè êå Òàä æè êèñ òàí óâà æå íèå äîñ òî è í ñòâà  ëè÷ íîñ òè  ðàññìàò -
ðè âà åò ñÿ êàê  íå îòú åì ëå ìûé ïðèç íàê êîíñ òè òó öè îí íî ãî äå ìîê ðà -
òè÷åñ êî ãî ãî ñó äà ð ñòâà, ïîñ êîëü êó èìåí íî â òà êîì ãî ñó äà ð ñòâå êàæ äûé
÷å ëî âåê ïðåäñ òàâ ëÿ åò ñî áîé âûñ øóþ ñî öè àëü íóþ öåí íîñòü. È ïîä äîñ -
òî è í ñòâîì ëè÷ íîñ òè ïî íè ìà åò ñÿ îñîç íà íèå ñà ìèì ÷å ëî âå êîì è îê ðó -
æà þ ùè ìè åãî ëþäü ìè ôàê òà îá ëà äà íèÿ èìè âû ñî êèìè íðàâ ñòâåí íû -
ìè èí òåë ëåê òó àëü íû ìè êà ÷å ñò âà ìè.

Êà òå ãî ðèè "÷åñòü" è "äîñ òî è í ñòâî" òàê æå ñ÷è òà þò ñÿ ýòè ÷åñ êè ìè
íîðìà ìè, êî òî ðûå îò ðà æà þò ìî ðàëü íóþ öåí íîñòü ëè÷ íîñ òè è ïðåäñ -
òàâ ëÿ þò ñî áîé îá ùå ñò âåí íóþ è èí äè âè äó àëü íóþ îöåí êó íðàâ ñòâåí -
íûõ êà ÷åñòâ è ïîñ òóï êîâ ÷å ëî âå êà. 

Áëèç êèå ïî çíà ÷å íèþ, îíè, ìåæ äó òåì, èìå þò âàæ íûå ñìûñ ëî âûå ðàç -
ëè ÷èÿ.

×åñòü êàê ìî ðàëü íûé ôå íî ìåí åñòü, â ïåð âóþ î÷å ðåäü, âíåø íåå îá -
ùå ñò âåí íîå ïðèç íà íèå ïîñ òóï êîâ ÷å ëî âå êà, åãî çàñ ëóã, ïðî ÿâ ëÿ þ ùå -
åñÿ â ïî ÷è òà íèè, àâ òî ðè òå òå, ñëà âå. Ïî ý òî ìó ÷óâñòâî ÷åñ òè, âíóò ðåí íå
ïðè ñó ùåå ëè÷ íîñ òè, ñâÿ çà íî ñî ñòðåì ëå íè åì äî áèòü ñÿ âû ñî êîé îöåí -
êè ñî ñòî ðî íû îê ðó æà þ ùèõ, ïîõ âà ëû, èç âå ñò íîñ òè.

Äîñ òî è í ñòâî æå - ýòî, ïðåæ äå âñå ãî, âíóò ðåí íÿÿ óâå ðåí íîñòü â
ñîáñòâåí íîé öåí íîñ òè, ÷óâñòâî ñà ìî ó âà æå íèÿ, ïðî ÿâ ëÿ þ ùè å ñÿ â ñîï -
ðî òèâ ëå íèè âñÿ êèì ïî ïûò êàì ïî ñÿã íóòü íà ñâîþ èí äè âè äó àëü íîñòü è
îï ðå äå ëåí íóþ íå çà âè ñè ìîñòü. È òîëü êî ïî òîì, âî-âòî ðûõ, äîñ òî è í ñòâî
÷å ëî âå êà äîëæ íî ïî ëó ÷èòü îá ùå ñò âåí íîå ïðèç íà íèå9. 

Èñ õî äÿ èç ýòî ãî, ñóù íîñòü è çíà ÷å íèå äîñ òî è í ñòâà îï ðå äå ëÿ åò ñÿ êàê
ôóí äà ìåí òàëü íîå êîíñ òè òó öè îí íîå ïðà âî ÷å ëî âå êà è, ÷òî âàæ íî, íå -
ìà òåðè àëü íîå ïðà âî  ëè÷ íîñ òè. 

Òàê, â ÷àñ òè âòî ðîé ñòàòüè 5 Êîíñ òè òó öèè Ðåñ ïóá ëè êè Òàä æè êèñ òàí
çàê ðåï ëå íî, ÷òî  "æèçíü, ÷åñòü, äîñ òî è í ñòâî è äðó ãèå åñ òå ñò âåí íûå
ïðà âà ÷å ëî âå êà  íåï ðè êîñ íî âåí íû", ò.å. äîñ òî è í ñòâî ÷å ëî âå êà ñòà âèò -
ñÿ â îäèí ðÿä ñ òà êè ìè îñ íî âî ïî ëà ãà þ ùè ìè åñ òå ñò âåí íû ìè ïðà âà ìè
÷å ëî âå êà, êàê æèçíü è ÷åñòü  è äðó ãèå åñ òå ñò âåí íûå ïðà âà.

Äîñ òî è í ñòâî ÷å ëî âå êà - èñ òî÷ íèê åãî ïðàâ è ñâî áîä, ýòî ïðèç íà íèå îá -
ùå ñò âîì ñî öè àëü íîé öåí íîñ òè, óíè êàëü íîñ òè ÷å ëî âå êà, çíà ÷è ìîñ òè
êàæäîé ëè÷ íîñ òè êàê ÷àñ òè öû ÷å ëî âå ÷åñ êî ãî îá ùå ñò âà. 

8   Ñì. Ëè ïà òî âà Ñ. Ïî íÿ òèå ÷åñ òè è äîñ òî è í ñòâà, åãî ñî äåð æà íèå è ðàç âè òèå â Ðîñ -
ñèéñ êîé ïðà âî âîé ñèñ òå ìå. http://do.gendocs.ru/docs/index-307730.html 

9   Ñì. ×åñòü è äîñ òî è í ñòâî êàê ýòè ÷åñ êèå êà òå ãî ðèè. http://etika-education.ru/otvety-
na-voprosy-po-etike-chest-i-dostoinstvo-kak-eticheskie-kategorii.htmlÊ
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×åñòü è äîñ òî è í ñòâî, êàê îò ìå ÷àëîñü, îò íî ñÿò ñÿ ê êà òå ãî ðèè íå ìàòå ðè -
àëü íûõ áëàã, à îò íî øå íèÿ, ðå ãó ëè ðó þ ùèå çà ùè òó ýòèõ ïðàâ, ÿâ ëÿ þò ñÿ
íå è ìó ùå ñò âåí íû ìè, íî îíè òàê æå îñ íî âû âà þò ñÿ íà êîíñ òè òó öè îí íîé
íîð ìå î íåï ðè êîñ íî âåí íîñ òè ÷åñ òè  è äîñ òî è í ñòâà ÷å ëî âå êà.

×òî êà ñà åò ñÿ îò ëè ÷è òåëü íûõ ïðèç íà êîâ íå è ìó ùå ñò âåí íûõ îò íîøå íèé,
ðå ãó ëè ðó å ìûõ íîð ìà ìè ãðàæ äà íñ êî ãî ïðà âà, òî èìè ÿâ ëÿ þò ñÿ ñëå äó þ -
ùèå: íå ìà òå ðè àëü íûé õà ðàê òåð (îíè ëè øå íû ýêî íî ìè ÷åñ êî ãî ñî -
äåðæà íèÿ); íàï ðàâ ëåí íîñòü íà âû ÿâ ëå íèå è ðàç âè òèå èí äè âè äó àëü -

íîñ òè ëè÷ íîñ òè (èíñ òè òóò ëè÷ íûõ íå è ìó ùå ñò âåí íûõ ïðàâ îõ ðà íÿ åò
ñà ìî áûò íîñòü è ñâî å îá ðà çèå óï ðà âî ìî ÷åí íî ãî ñóáú åê òà); îñî áûé îáú -
åêò (îáú åê òà ìè ëè÷ íûõ íå è ìó ùå ñò âåí íûõ ïðàâ âûñ òó ïà þò íå ìà òå ðè -
àëü íûå (äó õîâ íûå) áëà ãà); ñïå öè ôè êà îñ íî âà íèé âîç íèê íî âå íèÿ è
ïðåê ðà ùå íèÿ.

×åñòü è äîñ òî è í ñòâî êàê ñóáú åê òèâ íîå ïðà âî ÷å ëî âå êà âêëþ ÷à åò â ñå -
áÿ îõ ðà íó ÷åñ òè, ðå ïó òà öèè è äîá ðî ãî èìå íè. Çà ùè òà äîñ òî è í ñòâà ëè÷ -
íîñ òè áå çóñ ëîâ íà è îñó ùå ñ òâëÿ åò ñÿ ãî ñó äà ð ñòâîì - íè êà êèå îáñ òî ÿ -
òåëü ñòâà íå ìî ãóò ñëó æèòü îñ íî âà íè åì äëÿ åãî óìà ëå íèÿ, è çà ùè òå
ïîä ëå æèò äîñ òî è í ñòâî ëþ áîé ëè÷ íîñ òè.

Ñà ìûì ýô ôåê òèâ íûì ñðåä ñòâîì çà ùè òû ÷åñ òè è äîñ òî è í ñòâà ÷å ëî -
âå êà ÿâ ëÿ åò ñÿ ñóä, è òîëü êî îí ñâî èì ðå øå íè åì ìî æåò îáÿ çàòü âè -
íîâ íûõ â íà ðó øå íèè äîñ òî è í ñòâà ÷å ëî âå êà, â òîì ÷èñ ëå ñðåä ñòâà
ìàñ ñî âîé èí ôîð ìà öèè, ïóá ëè÷ íî èç âè íèòü ñÿ, ðàç ìåñ òèòü îï ðî âåð -
æå íèå, âûï ëà òèòü äå íåæ íóþ êîì ïåí ñà öèþ ìî ðàëü íî ãî âðå äà èëè ñî -
âåð øèòü èíûå äåéñòâèÿ äëÿ âîñ ñòà íîâ ëå íèÿ íà ðó øåí íî ãî ïðà âà íà
äîñ òî è í ñòâî.

Îáú ÿâ ëå íèå Êîíñ òè òó öè åé Ðåñ ïóá ëè êè Òàä æè êèñ òàí îò 6 íî ÿá ðÿ 1994
ãî äà ñó äà êàê âëàñòè è íà äå ëå íèå ñó äîâ ãî ñó äà ð ñòâåí íî-âëàñò íû ìè
ïîë íî ìî ÷è ÿ ìè ñûã ðà ëî ðå øà þ ùóþ ðîëü â çà ùè òå êîíñ òè òó öè îí íûõ
ïðàâ ÷å ëî âå êà è ãðàæ äà íè íà. Åæå ãîä íî ñîò íè ãðàæ äàí ðåñ ïóá ëè êè çà -
ùè ùà þò â ñó äàõ ñâîè ÷åñòü è äîñ òî è í ñòâî, âîñ ñòà íàâ ëè âà þò íà ðó øåí -
íûå êîíñ òè òó öèîí íûå ïðà âà è ñâî áî äû, îï ðî âåð ãà þò ñâå äå íèÿ, ïî ðî -
÷à ùèå èõ ÷åñòü è äîñòî èí ñòâî.

Â ýòîì ïðî öåñ ñå íå ìà ëî âàæ íàÿ ðîëü îò âå äå íà  è Êîíñ òè òó öè îí íî ìó
Ñó äó  Ðåñ ïóá ëè êè Òàä æè êèñ òàí.

Êîíñ òè òó öè îí íûé Ñóä Ðåñ ïóá ëè êè Òàä æè êèñ òàí, ââå äåí íûé  ãîñó äà ð -
ñòâîì  â ñâîþ ïðà âî âóþ ñèñ òå ìó è ó÷ ðåæ äåí íûé êàê ñïå öèàëè çè ðî -
âàí íûé è íå çà âè ñè ìûé îð ãàí ñó äåá íîé âëàñ òè,  â ñè ëó ñâî èõ îñî áûõ
ïîë íî ìî ÷èé íà øåë ìåñ òî â ãëà âå î ñó äåá íîé âëàñ òè. 

Åãî êîì ïå òåí öèè çàê ðåï ëå íû â îò äåëü íîé ñòàòüå Êîíñ òè òó öèè ñòðà íû,
ñ òåì ÷òî áû îí ìîã ýô ôåê òèâ íî îñó ùå ñ òâëÿòü ñó äåá íóþ âëàñòü. Âëàñòü,
êî òî ðàÿ âîç ìîæ íà è ýô ôåê òèâ íà ëèøü â êîí òå êñ òå òå î ðèè ðàç äå ëå íèÿ
âëàñ òåé, èñê ëþ ÷à þ ùåé èç ëèø íþþ êîí öå íò ðà öèþ âëàñ òè è ãà ðàí òè ðó -
þ ùåé ãðàæ äà íàì ïîä ëèí íóþ ñâî áî äó. Âëàñòü, êî òî ðàÿ ÿâ ëÿ åò ñÿ ðå çóëü -
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166 òà òîì ñà ìî îã ðà íè ÷å íèÿ ãî ñó äà ð ñòâà, äî ïóñ êà þ ùå ãî êîíò ðîëü íàä ñî áîé
ñî ñòî ðî íû íå çà âè ñè ìî ãî îð ãà íà êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ.

Ãëàâ íàÿ ìèñ ñèÿ êîíñ òè òó öè îí íî ãî êîíò ðî ëÿ â Òàä æè êèñ òà íå çàê ëþ÷à -
åò ñÿ â îáåñ ïå ÷å íèè âåð õî âå í ñòâà è ñòà áèëü íîñ òè Êîíñ òè òó öèè è
ñîõðà íå íèè êîíñ òè òó öè îí íî ãî áà ëàí ñà ðàç äå ëå íèÿ âëàñ òåé. Îí âûñ òó -
ïà åò ìå õà íèç ìîì ñäåð æåê è ïðî òè âî âå ñîâ, è ãëàâ íîé åãî çà äà ÷åé ÿâ -
ëÿ åò ñÿ îá íà ðó æå íèå, îöåí êà è âîñ ñòà íîâ ëå íèå íà ðó øåí íî ãî ðàâ íî âå -
ñèÿ. 

Íà óðîâ íå Êîíñ òè òó öèè çàê ðåï ëå íî, ÷òî ðå øå íèÿ Êîíñ òè òó öè îí íî ãî
Ñó äà Ðåñ ïóá ëè êè Òàä æè êèñ òàí ÿâ ëÿ þò ñÿ îêîí ÷à òåëü íû ìè.  

Çà ùè òà, à òàê æå îáåñ ïå ÷å íèå ðå à ëè çà öèè êîíñ òè òó öè îí íûõ ïðàâ
ãðàæ äàí ÿâ ëÿ þò ñÿ íå îòú åì ëå ìîé ÷àñòüþ äå ÿ òåëü íîñ òè Êîíñ òè òó öè îí -
íî ãî Ñó äà Ðåñ ïóá ëè êè Òàä æè êèñ òàí.

Èç ïðè íÿ òûõ áî ëåå ñòà àê òîâ Êîíñ òè òó öè îí íî ãî Ñó äà áîëü øå ïî ëîâè -
íû êà ñà þò ñÿ  çà ùè òû êîíñ òè òó öè îí íûõ ïðàâ ãðàæ äàí, òà êèõ êàê  ïðà -
âî íà òðóä, ïðà âî íà îá ðà çî âà íèå, ïðà âî íà ñî öè àëü íîå îáåñ ïå ÷å íèå,
æè ëèù íîå ïðà âî è ïåí ñè îí íîå ïðà âî, îñ íî âó êî òî ðûõ ñîñ òàâ ëÿ þò
÷åñòü è äîñ òî è í ñòâî ÷å ëî âå êà.

Òàê, Êîíñ òè òó öè îí íûé Ñóä Ðåñ ïóá ëè êè Òàä æè êèñ òàí, ðàñ ñìîò ðåâ äå -
ëî ïî õî äà òàé ñòâó ãðàæ äà íè íà Áî áî å âà Ä. "Îá îï ðå äå ëå íèè ñî îò âå ò -
ñòâèÿ ïóíê òà 8 ÷àñ òè 2 ñòàòüè 42 Óãî ëîâ íî-ïðî öåñ ñó àëü íî ãî êî äåê ñà
Ðåñ ïóá ëè êè Òàä æè êèñ òàí ñòàòü ÿì 17 è 21 Êîíñ òè òó öèè Ðåñ ïóá ëè êè
Òàä æè êèñ òàí", îñó äèë ïûò êó êàê àí òè êî íñ òè òó öè îí íîå äåéñòâèå, ãðó -
áî ïî ïè ðà þ ùåå ÷åñòü è  äîñ òî è í ñòâî  ÷å ëî âå êà.

Â òî æå âðå ìÿ óêà çàë  Ìè íèñ òå ð ñòâó âíóò ðåí íèõ äåë è Ãå íå ðàëü íîé
ïðî êó ðà òó ðå Ðåñ ïóá ëè êè Òàä æè êèñ òàí íà íå ó êîñ íè òåëü íîå ñîá ëþ äå -
íèå òðå áî âà íèÿ ñòàòüè 18 Êîíñ òè òó öèè Ðåñ ïóá ëè êè Òàä æè êèñ òàí, ñîã -
ëàñ íî êî òî ðîé "íèê òî íå ìî æåò áûòü ïîä âå ðã íóò ïûò êàì, æåñ òî êîñ òè
è áåñ ÷å ëî âå÷ íî ìó îá ðà ùå íèþ", äëÿ ðàñê ðû òèÿ ïðåñ òóï ëå íèÿ è ïðèâ -
ëå ÷å íèÿ ê óãî ëîâ íîé îò âå ò ñòâåí íîñ òè ëèö, âè íîâ íûõ â ïûò êàõ, ïðè íÿ -
òèÿ íå îá õî äè ìûõ ìåð, ïðå äóñ ìîò ðåí íûõ çà êî íî äà òåëü ñòâîì.

Ïðè íÿ òûé è âñòó ïèâ øèé â ñè ëó Êîíñ òè òó öè îí íûé çà êîí Ðåñ ïóá ëèêè
Òàä æè êèñ òàí "Î Êîíñ òè òó öè îí íîì Ñó äå Ðåñ ïóá ëè êè Òàä æè êèñ òàí" â
íî âîé ðå äàê öèè (26 èþ ëÿ 2014 ãî äà) ïðå äîñ òàâ ëÿ åò øè ðî êóþ âîç ìîæ -
íîñòü ãðàæ äà íàì íå ïîñ ðå ä ñòâåí íî îá ðà ùàòü ñÿ â Êîíñ òè òó öè îí íûé
Ñóä äëÿ çà ùè òû ñâî èõ êîíñ òè òó öè îí íûõ ïðàâ è ñâî áîä. Ãðàæ äà íå èìå -
þò ïðà âî îá æà ëî âàòü íå òîëü êî çà êîí, íî è âñå îñ òàëü íûå íîð ìà òèâ -
íûå ïðà âî âûå àê òû Ðåñ ïóá ëè êè Òàä æè êèñ òàí, ïðè ìå í¸í íûå â èõ îò -
íî øå íèé èëè ïîä ëå æà ùèå ïðè ìå íå íèþ.

Â Òàä æè êèñ òà íå ïðî äîë æà åò ñÿ ðå ôîð ìà ñó äåá íîé ñèñ òå ìû, êî òî ðàÿ
òðå áó åò ó÷å òà è èñ ïîëü çî âà íèÿ âñå ãî íà êîï ëåí íî ãî â ýòîé ñôå ðå ïî -
ëîæè òåëü íî ãî îïû òà äëÿ íàñ òî ÿ ùå ãî è áó äó ùå ãî ðàç âè òèÿ ñó äåá íîé
ñèñ òå ìû ñòðà íû, îðè åí òè ðî âàí íî ãî íà îáåñ ïå ÷å íèå íå çà âè ñè ìîñ òè ñó -
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äåá íîé âëàñ òè è äîñ òîé íóþ çà ùè òó  ïðàâ è ñâî áîä  ÷å ëî âå êà è ãðàæ -
äà íè íà. 

È, áåñ ñïîð íî, òà êèå êîí ôå ðåí öèè, êàê ñå ãîä íÿø íÿÿ, èã ðà þò íå ìàëî -
âàæ íóþ ðîëü â ôîð ìè ðî âà íèè åäè íîé ïî çè öèè îð ãà íîâ êîíñ òè òóöè îí -
íî ãî êîíò ðî ëÿ â  óñ ïåø íîé è ýô ôåê òèâ íîé çà ùè òå ÷åñ òè è äîñ òî è í -
ñòâà ÷å ëî âå êà è äðó ãèõ åãî åñ òå ñò âåí íûõ êîíñ òè òó öè îí íûõ ïðàâ.

Åù¸ ðàç áëà ãî äà ðþ îð ãà íè çà òî ðîâ ýòîé ìåæ äó íà ðîä íîé êîí ôåðåí öèè
è å¸ õî çÿ åâ - Êîíñ òè òó öè îí íûé Ñóä Ðåñ ïóá ëè êè Àð ìå íèè çà ðà äóø -
íûé ïðè ̧ ì.  

Ñïà ñè áî çà âíè ìà íèå.

SUMMARY

In the Republic of Tajikistan respect for human dignity is the integral fea-
ture of the constitutional democratic state. 

Human dignity considers that people should be conscious of the fact that
they enjoy higher moral and intellectual qualities.

The nature and sense of dignity are defined as fundamental constitutional
rights and intangible right of the person.  

Human dignity considers recognition of social values, uniqueness of each
person and the importance of each individual as a part of human society.

Protection of honor, reputation and good name and dignity are subjective
rights of a person. Protection of human dignity is absolute and it shall be
exercised by the state.
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168 THE RIGHT TO HUMAN DIGNITY 

IN THE BELGIAN CONSTITUTION: 

THE SCOPE OF ARTICLE 23 OF THE 

CONSTITUTION AND ITS APPLICATION 

BY THE BELGIAN CONSTITUTIONAL COURT

TREES MERCKX-VAN GOEY

Judge of the Constitutional Court of the Kingdom of Belgium

Introduction

This article contains an analysis of the place of the principle of human dig-
nity in Belgian constitutional law. Before 1994, this principle played no role
at all (point 1). In 1994, it was explicitly mentioned in the new article 23,
branch 1 of the Constitution (point 2). The drafters of this constitutional
provision have, however, not intended that provision to be strongly
enforceable (point 3). Nevertheless, the analysis of the jurisprudence of the
ordinary and administrative courts (point 4) and the vast jurisprudence of
the jurisprudence of the Constitutional Court (point 5) prove that this prin-
ciple does have some, albeit limited, legal value. It is nevertheless to be
expected that, because of supranational evolutions, the principle's role in
Belgian law might grow in the future, and that, apart from its legal value,
the principle might be seen as an over-arching principle common to and
underlying all rules and rights in the Constitution (point 6).

1. No mention of the principle of human dignity in the Belgian   

Constitution of 1831

The Belgian Constitution1, promulgated in 1831, has been considered to be
a very modern constitution throughout the 19th century and mayor parts of
it became a model for the constitutions of other European countries. 

Its current structure2 is as follows: 
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1 For a general overview of Belgian Constitutional law, see A. ALEN, D. HALJAN, e.a.,
International Encyclopaedia of Constitutional Laws - Belgium, Wolters Kluwer 2013, 314 p.

2   The Belgian Constitution was renumbered in 1994, because it had become virtually unread-
able after four State Reforms. In 2014, the Sixth State Reform amended, abolished or insert-
ed no less than 47 provisions of the Constitution (see A. ALEN, B. DALLE, K. MUYLLE,
W. PAS, J. VAN NIEUWENHOVE and W. VERRIJDT (eds.), Het federale België na de
Zesde Staatshervorming, Bruges, die Keure, 2014, 653 p.). 
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- The articles 1 to 7 (title I) concern the Belgian territory. It states that
Belgium is a federal state, it defines the language zones, the communi-
ties, the regions, the provinces and the procedure of special majority
acts.

- Article 7bis (title Ibis), adopted in 2007, sets a general, yet non-binding,
policy goal for all federal and federated entities, consisting of a focus
on sustainable development, both in its social, economic and environ-
mental aspects, taking into account the intergenerational solidarity (see
infra).

- The articles 8 - 32 (title II) relate to the human rights provisions. The
Belgian Constitution was the first one to actually incorporate these
rights into the written body of the constitution, instead of enumerating
them as mere 'philosophical' statements in a separate Bill of Rights. The
human rights provisions are placed before the provisions regulating the
institutions; this can be seen as an obligation for all powers to respect
the human rights, which is a fundamental aspect of the rule of law.
Currently, the Constitutional Court systematically interprets these
human rights in the light of analogous provisions in the European
Convention on Human Rights and Fundamental Freedoms and in the
Charter of Fundamental Rights of the European Union3. 

- The articles 33-166 (title III) distribute the powers in a classical trias
politica. The federal Legislature, the federal Executive, the
Communities and the Regions, the Constitutional Court, the Judiciary,
the Council of State and other administrative judges, and the munici-
palities and provinces. 

- The remaining part of the Constitution contains provisions about the
external relations, public finances, the military, some miscellaneous
provisions and the procedure to revise the constitution. 

Not all fundamental principles are written down in the Constitution; some
general principles of law are unwritten, some important matters are regu-
lated by special majority laws, which can be changed without using the
rigid procedure for amending the Constitution. 

The 1831 Belgian Constitution guarantees all classic liberal political and

civil rights, which are primarily intended as a protection against the State.
Our 1831 Constitution reflects a great deal of mistrust in the Executive,
while there is an almost unconditional faith in the legislator. It contains a
lot of human rights provisions, among which the ones that were suppressed
the most by the Dutch King Willem I before the independence (1815-1830).
It also established the Judiciary as a separate power, which  was granted
the competence of judicial review of Executive acts.

3    See A. ALEN, J. SPREUTELS, E. PEREMANS and W. VERRIJDT, Rapport de la Cour con-
stitutionnelle de Belgique présenté au XVIe Congrès de la Conférence des Cours constitu-
tionnelles européennes, Vienne, 12-14 mai 2014, La coopération entre les Cours constitution-
nelles en Europe – Situation actuelle et perspectives, 54 p., www.const-court.be, nos 1-17.
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The Constitution is the highest national rule; all laws, both formal and
material, must obey it. Nevertheless, the Court of Cassation's adoption of
the theory of inviolability of the formal law has led to a situation in which
the ordinary judge could not examine its constitutionality, a gap which has
only been filled by the creation of the Constitutional Court in 1984. 

The inviolability theory only applied to the legislator's work, which means
that the judge has always been able, according to article 159 of the
Constitution, to examine the purely material law's constitutionality.
According to that provision, the judges are obliged to refuse the applica-
tion of Royal, provincial and local regulations violating a higher rule, such
as the Constitution, the self-executing treaties and other binding norms of
international law, and the general principles of law. Only since 1985, the
Constitutional Court will annul or declare unconstitutional the formal laws
violating them. 

The Belgian Constitution of 1831 did not make any mention of the principle
of human dignity, but this should not come as a surprise, since this princi-
ple had, at that time, not been developed yet. Given the very slow rate4 of
constitutional amendments before Belgium's evolution towards a federal
State, which kicked off in 1970, it should equally not come as a surprise that
it took a very long time before this principle did appear in the Constitution.

2. Explicit mention of the principle of human dignity in 1994

The first and only reference to the principle of human dignity in the
Belgian Constitution took place in 1994, with the insertion of its new arti-
cle 23. This provision, however, does not so much intend to guarantee the
right of human dignity as a separate human right, but rather mentions it
as an overarching principle when inserting the so-called "second genera-
tion of human rights" into the Constitution. 

Until then, the Constitution had only recognized the classic liberal civil
and political rights, although some social rights had already been men-
tioned in ordinary legislation5. Article 23 of the Constitution finally added
the socio-economic, cultural and environmental human rights to the
Belgian human rights catalogue6.
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4   Before 1970, the Constitution had only been amended on two occasions (1893 and 1921),
both concerning the democratization of the electoral system. See A. ALEN, D. HALJAN e.a.,
o.c., 26-28.

5    E.g. the right to social aid in the Act of 8 July 1976 on the Public Centre for Social Welfare;
the general principles of social security in the Act of 29 June 1981; the right to a minimum
allowance in the Act of 26 May 2002.

6   See R. ERGEC (ed.), Les droits économiques, sociaux et culturels dans la Constitution,
Brussels, Bruylant, 1995, 321 p.; G. MAES, De afdwingbaarheid van sociale grondrechten,
Antwerp, Intersentia, 2003, 463 p.; W. RAUWS and M. STROOBANT (ed.), Sociale en
economische grondrechten: artikel 23 Gw.: een stand van zaken na twee decennia, Antwerp,
Intersentia, 2010, 212 p.; A. VANDEBURIE, L’article 23 de la Constitution. Coquille vide
ou boîte aux trésors?, Bruges, die Keure, 2008, 266 p.; M. VERDUSSEN (ed.), Les droits
culturels et sociaux des plus défavorisés, Bruylant, 2009, 488 p.



Article 23 of the Constitution states: 

"Everyone has the right to lead a life in keeping with human dignity.

To this end, the laws, federate laws and rules referred to in Article 134 guar-
antee economic, social and cultural rights, taking into account correspon-
ding obligations, and determine the conditions for exercising them.

These rights include among others:

1° the right to employment and to the free choice of an occupation within
the context of a general employment policy, aimed among others at ensur-
ing a level of employment that is as stable and high as possible, the right
to fair terms of employment and to fair remuneration, as well as the right to
information, consultation and collective negotiation;

2° the right to social security, to health care and to social, medical and legal
aid;

3° the right to decent accommodation;

4° the right to the protection of a healthy environment;

5° the right to cultural and social fulfilment;

6° the right to family allowances."

Although the second branch of article 23 mentions both social, economic
and cultural rights, the specific enumeration of these rights in article 23's
third branch mainly relates to social rights. The recognition in the
Constitution of the fundamental social rights responds to a social evolution
that had already taken place at the international level, e.g. in the
International Covenant on Economic, Social and Cultural Rights and in the
European Social Charter. Therefore, it can be argued that the concept of
"human dignity" in that provision refers to nothing more than the right to
decent living conditions, rather than to a universal right to human dignity
in its broadest sense.

3. Enforceability of article 23 of the Constitution

Article 23's wordings are vague, and they allow the legislator to take into
account the economic situation and to determine the conditions under
which these rights can be practiced. 

Hence, these rights are not enforceable like the other human rights.
According to the parliamentary preparatory works, article 23 has no direct
effect, but it does possess some judicial value: it should be understood to
contain a softened legality principle, an equality principle and a standstill-
effect7. 
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7 Parl. St. Chamber of Representatives, B.Z. 1991-1992, no. 391/1, pp. 1-9; Parl. St. Senate, B.Z.
1991-1992, no. 100-2/3°, p. 13 and no. 100-2/4°, pp. 85-86. See P. MARTENS, “L’insertion
des droits économiques, sociaux et culturels dans la Constitution”, RBDC 1995, 18.  



a. Softened legality principle 

The "softened legality principle" is unique in the Belgian Constitution, in
which the legality principle has always held an important position, as a reac-
tion against the Dutch King Willem I (1815-1830), who wanted to rule by
Royal Decree instead of involving the Parliament. Therefore, the Belgian
Constitution granted the residuary powers to the Legislature, curtailed the
powers of the King, allowed for a strong judicial review of purely material
laws, and specifically required many matters to be regulated by the law8.
According to article 105 of the Constitution, the King has no other powers
than the ones attributed to him by the Constitution or by formal legislation.
According to article 108 of the Constitution, however, he does have the
power to execute and implement formal legislation. Moreover, virtually all
human rights provisions listed in Title II of the Constitution explicitly require
that these rights can only be limited by formal law. Therefore, the legisla-
tor's possibilities to delegate powers to the Executive are rather limited9.

In that context, article 23 of the Constitution, which also makes part of
Title II, is a clear exception, as it does not contain the "regular" legality
principle, but a softened one. This means that any legislator regulating or
limiting the rights enumerated in article 23, can almost entirely delegate
that matter to the Executive (see infra, 5.a).

b. Equality principle

The mentioning of the equality principle in the context of article 23 of the
Constitution comes as no surprise, since the Constitutional Court has
always ruled that this principle forbids all discriminations, including dis-
criminations in the enjoyment of the (fundamental) rights granted by the
Constitution, by international treaties and by general principles of law10.

Therefore, even before the Constitutional Court became competent for
using all human rights enlisted in Title II of the Constitution as direct ref-
erence norms, it used article 23 as an indirect reference norm through the
prism of the principle of equality11.

c. Standstill-effect

The standstill-effect, which finds its origin in several international and
European treaties concerning social and economic rights, generally means
that the legislator cannot lower the standard of protection offered by the

172

T
R
E
E
S
 M

E
R
C
K

X
-V

A
N

 G
O

E
Y
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 C

O
U

R
T
 O

F
 T

H
E
 K

IN
G

D
O

M
 O

F
 B

E
L
G

IU
M

8  A. ALEN, D. HALJAN e.a., o.c., 25-26.
9  Without entering into details and nuances: the delegation of non-essential aspects, such as

mere implementing measures is never a problem; yet the delegation of essential aspects of
the matter to be regulated, generally requires exceptional circumstances, a clear admission by
the legislator, and even then, a validation, a posteriority by the same legislator (A. ALEN, D.
HALJAN, e.a., o.c., 94-97).

10  Well established jurisprudence since CC. no. 23/89, 13 October 1989; CC. no. 18/90, 23 May
1990; CC. no. 72/92, 18 November 1992. 



legislation concerning these rights. The precise meaning of the standstill-
effect has, however, raised many questions :

- is the standstill-principle applicable to all rights mentioned in article
23 of the Constitution (including the principle of human dignity?) or
only to some of the specifically enumerated rights? 

- is the point of reference the date at which article 23 of the Constitution
entered into force (12 February 1994), or does every legislative amend-
ment constitute the new threshold?

- does the standstill-principle forbid any lowering of the standard of pro-
tection, or does it only forbid a significant decline in the level of pro-
tection?

- is a (significant) lowering of the level of protection nevertheless
allowed if exceptional circumstances call for it?

After a period of intense debate in the legal doctrine and unclear jurispru-
dence by the Constitutional Court, the latter has only recently answered
these questions in a rather structural manner (see infra, point 5).

4. The jurisprudence of the ordinary courts and the Council of State

In the jurisprudence of the ordinary courts, article 23 of the Constitution
has received a level of enforceability beyond the will of its drafters. Some
jurisprudence even grants the human dignity principle a direct effect,
especially in the field of social assistance12.

Thus, the Court of Cassation has ruled that the right to lead a life in keep-
ing with human dignity (article 23, first branch) and the right to social secu-
rity (article 23, third branch, 2°) imply that foreigners who reside illegally on
Belgian soil should receive social assistance beyond urgent medical assis-
tance if they have demanded the regularization of their stay in Belgium13. 

On the other hand, the Court of Cassation has ruled that the standstill-
principle is not a general principle of law14.

The Council of State has never granted a direct effect to article 23 of the
Constitution, and has even stressed that the standstill-principle is not an
absolute right15. In 2008, it explicitly adopted the Constitutional Court's
jurisprudence summarized in the following paragraph16. 
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11  CC. no. 81/95, 14 December 1995; CC. 51/2003, 30 April 2003.
12  See H. FUNCK, “L’article 23 de la Constitution, à travers la jurisprudence des cours et tri-

bunaux (1994-2008): un droit en arrière-fond ou l’ultime recours du juge ?”, in W. RAUWS
and M. STROOBANT (eds.), o.c., 69-111.

13 Cass. 17 June 2002, JTT 2002, 407; Cass. 7 June 2004, RW 2004-05, 1058. The
Constitutional Court, however, in keeping with its standstill-jurisprudence, has ruled the
same legal provision to be constitutional, although it limited the social assistance of that cat-
egory of persons to urgent medical aid (CC. no. 131/2001, 30 October 2001).

14  Cass. 14 January 2004, Chr.D.S. 2004, 506.
15 CS 3 July 1995, Beerts, no. 54.196; CS 14 April 2000, Renquin, no. 86.787; CS 24 March

2005, Van Goethem, no. 142.620.
16 CS 17 November 2008, Coomans, no. 187.998.



5. The Constitutional Court's jurisprudence

The Constitutional Court has always denied article 23's direct effect, and
has always ruled that this provision merely possesses a standstill-effect17.
The Court's jurisprudence concerning the standstill-effect, which has
become more consistent after its judgment no. 135/2011 of 27 July 2011,
is based on the following principles.

a. Softened legality principle

Taking into account the aforementioned softened legality principle, the
Constitutional Court has ruled that the legislator  must determine at least
the basic principles of the fundamental right at hand or determine the lim-
its within which the Executive may operate18. In more recent jurispru-
dence, the Court has even become more lenient, as it does not forbid the

legislator to delegate these powers to the Executive, as far as these dele-
gations are related to the adoption of measures whose subject is indicated
by the competent legislator19.

b. Wide margin of appreciation

The Constitutional Court has ruled on several occasions that it is for the

legislator to decide when limits are to be set on a socio-economic funda-
mental right. Such restrictions would only be unconstitutional if the legis-
lator would introduce them without there being any need to adopt them or
if those restrictions would have significantly disproportionate conse-
quences in light of the objective pursued20. 

The Constitutional Court's review is indeed not very stringent21.  In over 20
judgments concerning the standstill-principle, the Court has only found
two violations, both of them concerning the right to the protection of a
healthy environment (article 23, 4°)22.
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17 Nevertheless, two judgments appear, at first glance to directly examine the violation of a right
entrenched in article 23: in CC. no. 101/2008, 10 July 2008, the Court appears to directly
examine whether the obligation for the tenant in a social housing scheme to learn Dutch vio-
lates the right to decent accommodation (article 23, 2°); and in CC. no. 37/2011, 15 March
2011, the Court appears to directly examine whether the exposure to tobacco smoke in the
public sphere violates the right to health care (article 23, 2°). The omission to specifically
mention the standstill-mantra should, however, not be seen as abandoning it; later judgments
have, moreover, mentioned it again.

18 CC no. 18/98, 18 February 1998 ; CC. no. 103/999 and 104/99, 6 October 1999 ; CC no.
41/2002, 20 February 2002; CC. no. 94/2003, 2 July 2003; CC. no. 160/2004, 20 October
2004; CC. no. 87/2005, 4 May 2005; CC. no. 43/2006, 15 maart 2006; CC. no. 66/2007, 26
April 2007.

19 CC no. 135/2010, 9 December 2010; CC. no. 151/2010, 22 December 2010.
20 CC no. 66/2007, 26 April 2007 ; CC no. 99/2008, 3 July 2008. 
21 M. BOSSUYT, “Artikel 23 van de Grondwet in de rechtspraak van het Grondwettelijk Hof”,

in W. RAUWS and M. STROOBANT (eds.), l.c., 59-66.
22 CC. no. 137/2006, 14 September 2006; CC no. 8/2011, 27 January 2011.



c. Not for all rights in article 23

So far, the Constitutional Court has only accepted the standstill-effect for
three socio-economic rights specifically mentioned in article 23's third
branch: the right to social security (article 23, 2°)23, the right to protection
of a healthy environment (article 23, 4°)24, and the right to legal aid (arti-
cle 23, 2°)25.

The Court often tries to avoid having to take position as to whether the
other rights enumerated in article 23's third branch possess a standstill-
effect. It does so by ruling that "without having to examine whether article
23 of the Constitution possesses a standstill effect in this regard, the meas-
ure under scrutiny cannot be seen as significantly diminishing the existing
level of protection"26. 

In any event, the Court's jurisprudence attributing a standstill-effect to
rights mentioned in article 23 of the Constitution only concerns the spe-
cific rights enumerated in its third branch. It has, by contrast, never grant-
ed a standstill-effect to the vaguely formulated principle of human dignity
itself.

d. Evolving point of reference

In its judgment no. 135/2011 of 27 July 2011, the Court finally clarified that
the point of reference for evaluating the level of protection, is not the date
of entry into force of article 23 of the Constitution (12 January 1994), but
that every new legislative reform constitutes the new point of reference27.   

By adopting this "existing level of protection" approach, the Court chose
for the stricter of two options. Nevertheless, this strict approach might
entail reverse effects, as the legislator might hesitate to grant new socio-
economic rights because he fears that it will become difficult to abolish or
diminish them in the future.

e. Possibilities to lower the standard of protection

The latter danger is, however, countered by the Court's more lenient
approach concerning the possibilities to lower the standard of protection. In
the Court's jurisprudence, the standstill-effect is indeed not an absolute
right, as it only forbids the competent legislator "to significantly diminish the
current level of protection without reasons related to the general interest"28.
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23 CC no. 169/2002, 27 November 2002; CC. no. 123/2006, 28 July 2006; CC. no. 132/2008, 1
September 2008; CC no. 135/2011, 27 July 2011.

24 CC. no. 135/2006 and 137/2006, 14 September 2006; CC. no. 121/2008, 18 November 2008;
CC no. 102/2011, 31 May 2011.

25 CC. no. 182/2008, 18 December 2008; CC no. 99/2010, 16 September 2010; CC. no.
19/2011, 3 February 2011.

26 E.g. CC. no. 52/2010, 6 May 2010, concerning the right to collective negotiation (article 23, 1°).
27  CC. no. 135/2011, 27 July 2011.
28 CC. no. 135/2011, 27 July 2011.



A distinction is therefore to be made between a non-significant and a sig-
nificant lowering of the standard of protection. 

A non-significant lowering of the standard of protection is always possible.
The Court, however, has not yet had to deal with a situation in which the
level of protection of such a socio-economic right was consecutively dimin-
ished several times in a row. Theoretically, given the fact that each legisla-
tive amendment forms the new standard (see point 5.d), such a chain of
minor diminishments can in globo lead to a significant diminishment with-
out judicial control. 

A significant lowering of the standard of protection is, in principle, not pos-
sible, except when the legislator manages to prove that the general inter-
est requires such a diminishment. It is yet unclear whether the Court will
require the same evidence when the legislator creates a de facto significant
diminishment through several consecutive non-significant diminishments.

f. A matter of rights and corresponding obligations

The Constitutional Court has also clarified that the socio-economic rights
in article 23 of the Constitution are not unilateral. It has ruled that these
rights should be read alongside the corresponding obligations. 

According to the Court, the legislator regulating upon a socio-economic
right, can impose obligations to the citizens who want access to those
rights, as far as three conditions are met:

- these obligations must be linked to the general objective of article 23
paragraph 1, i.e., making it possible for everyone to lead a life keeping
with human dignity by the enjoyment of the listed rights;

- those obligations must be relevant for meeting this objective;

- and those obligations are proportionate to that objective29.

Thus, the Court allowed the Flemish legislator to oblige persons entitled
to social housing in Flanders to learn Dutch.

6. Final remarks

a. No legal application of the principle of human dignity

The Constitutional Court's review only concerns the specific rights enu-
merated in the third branch of article 23 of the Constitution, but not the
principle of human dignity itself. Nevertheless, the specific rights all con-
tribute to human dignity. The Court of Cassation has, in one occasion,
used the principle of human dignity itself as a reference norm.

Insofar as article 23 of the Constitution is a reference norm, it will not play
a very significant role. Although each new stadium in the legislation forms
the new standard in light of the standstill-principle, the Constitutional
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29 CC no. 101/2008, 10 July 2008. See also CC. no. 135/2011, 27 July 2011.



Court's focusing on the legislator's wide margin of appreciation, his possi-
bilities to nevertheless lower the existing standard and the possibility to
pair the rights guaranteed by article 23 with their corresponding obliga-
tions, grant the competent legislator a very wide maneuvering space.  

b. Taking into account international standards

When the Constitutional Court is asked to examine the conformity of leg-
islation with human rights provisions in the Constitution, it will always read
these rights in the light of analogous human rights laid down in human
rights treaties, with which they are presumed to form an inextricable unity30. 

This means that the conformity of legislation with human rights is exam-
ined by three different types of human rights instruments: the national
Constitution, the Charter of Fundamental Rights of the European Union
and international treaties, notably the European Convention on the
Protection of Human Rights and Fundamental Freedoms. The Court can
thus take into account the jurisprudence of the ECtHR and of the
European Court of Justice. The principle of the widest protection applies.
By relying on that principle, the Belgian Constitutional Court has maxi-
mized the protection of human rights by requiring that a limitation to a
human right guaranteed both by title II of the Constitution and by an
ECHR provision meets both the formal standards laid down in the
Constitution and the material standards laid down in the ECHR31. 

This jurisprudence is well established in the field of the classic liberal civil
and political human rights, but has not been applied yet in the field of
socio-economic rights. In theory, however, the Court could read the specif-
ically enumerated rights in article 23 of the Constitution in the light of
analogous provisions in human rights treaties, notably the European Social
Charter and the International Covenant on Economic, Social and Cultural
Rights. The added value of this would, however, be limited, since these
treaties are not systematically interpreted and applied by supranational
judges, whereas the European Convention on Human Rights and the
Charter of Fundamental Rights of the European Union are.

The principle of human dignity constitutes a general principle of European
Union law32 and a human right laid down in article 1 of the Charter of
Fundamental Rights of the European Union, even before the right to life
(article 2), the right to human integrity (article 3) and the prohibition of
torture and inhuman and degrading behavior (article 4). Therefore, the
principle of human dignity applies in all EU Member States, including
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30 Well established jurisprudence since CC. no. 136/2004, 22 July 2004. See in detail M.
BOSSUYT and W. VERRIJDT, “The Full Effect of EU Law and of Constitutional Review in
Belgium and France after the Melki Judgment”, EuConst 2011, 355-391.

31 A. ALEN, J. SPREUTELS, E. PEREMANS and W. VERRIJDT, o.c., nos. 13-17. 
32  ECJ 9 October 2001, The Netherlands v. Parliament and Council, C-377/98; ECJ 14 October

2004, Omega Spielhallen, C-36/02.



Belgium, as a human right within the scope of application of EU law33.
Within that scope of application, the Constitutional Court could read the
principle of human dignity in article 23 of the Constitution in light of arti-
cle 1 of the Charter, applying the jurisprudence of the ECJ in that matter.

The right to lead a life in keeping with human dignity thus still has a long
future in the jurisprudence of the Constitutional Court. It can mean a driv-
ing force for the further development of law and legal practice.

c. Changing role of the State

Article 23 of the Constitution has created the opportunity to fill the gap
that may exist in the 'tool box' of fundamental rights - even though,
because of the vague words, the impression may exist that there are no
new concrete elements in the text of article 23, par 1. 

Nevertheless, article 23's insertion into the Constitution proves the chang-
ing position and role of the State. Human dignity has come into use in the
judicial interpretation and application of human rights guaranteed by the
Constitution and in the jurisprudence of the Constitutional Court. The
authorities have the duty to respect and treat everybody as a person with
its inherent human dignity, as an end in itself and not as a means. 

d. Human dignity's role as an overarching principle

Since the foregoing analysis shows that the legal and judicial role of the
principle of human dignity in Belgium is, despite some jurisprudential evo-
lutions, still limited, the question arises whether it has a stronger role to
play as an overarching principle.

The answer is that the principle of human dignity in the Belgian
Constitution does not play the same overarching role as it does in other
countries, notably in Germany. Indeed, the Title Ibis of the Constitution,
consisting of only one provision, article 7bis,34 sets only one "general pol-
icy goal" for all federal and federated entities, i.e. the principle of sustain-
able development35. This principle can be called the "human right of the
third generation"36. This constitutional provision sets a general rule of con-
duct for all governments, but is not intended to grant rights to individu-
als37. Nevertheless, the Constitutional Court has ruled that it will take this

178

T
R
E
E
S
 M

E
R
C
K

X
-V

A
N

 G
O

E
Y
. 
C
O

N
S
T
IT

U
T
IO

N
A
L
 C

O
U

R
T
 O

F
 T

H
E
 K

IN
G

D
O

M
 O

F
 B

E
L
G

IU
M

33 See on the scope of the Charter of Fundamental Rights of the European Union ECJ, 26
February 2013, Akerberg Fransson, C-617/10; ECJ 26 February 2013, Melloni, C-399/11.

34 This provision was inserted in the Belgian Constitution on 25 April 2007.
35 See C. BORN, “Le développement durable: un ‘objectif de politique générale’ à valeur con-

stitutionnelle”, RBDC 2007, 193-246; F. DELPÉRÉE, “À propos du développement durable.
Dix questions de méthodologie constitutionnelle” in Liber amicorum Paul Martens, Brussels,
Larcier, 2007, 223-233.

36 A. ALEN and K. MUYLLE, Handboek van het Belgisch Staatsrecht, Mechelen, Kluwer,
2011, 69-70.

37 Parl. St. Senate, 2005-2006, no. 3-1778/1, p. 4 and no. 3-1778/2, pp. 8-9; Parl. St. Chamber
of Representatives, 2006-2007, no. 51-2647/004, p. 3.



general rule of conduct into account when examining the constitutionality
of formal legislation38.

By contrast, the principle of human dignity, which, on a theoretical
account, can be said to underlie all human rights provisions, is only men-
tioned specifically in article 23 of the Constitution, in Title II of the
Constitution, concerning human rights. If the drafters of the Constitution
want to grant the same overarching effect to the principle of human dig-
nity as they have granted to the principle of sustainable development, they
should lift it out of article 23 and transfer it to a new article 7ter in Title
Ibis of the Constitution. 

ÐÅ ÇÞ ÌÅ

Ýòà Êîí ôå ðåí öèÿ ïðå äîñ òà âè ëà âîç ìîæ íîñòü äè à ëî ãà ìåæ äó ñóäü ÿ ìè.
Îíà îáåñ ïå ÷è ëà ÿçûê, íà êî òî ðîì ìû ìî æåì ïî ïû òàòü ñÿ îáú ÿñ íèòü,
êàê ðå øàòü òà êèå âîï ðî ñû, êàê çíà ÷è ìîñòü ïðàâ, ñèñ òå ìà ñäåð æåê è
ïðî òè âî âå ñîâ, êîí òå êñ òó à ëè çà öèÿ ïðàâ, à òàê æå ñîñ ðå äî òî ÷èòü ñâîå
âíè ìà íèå íà êîíê ðåò íîé ïðàê òè êå â îá ëàñ òè ïðàâ ÷å ëî âå êà. Îá ùèé
ìè íè ìàëü íûé ñòàí äàðò - ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî, êàê ïðè ñó ùàÿ
êàæ äî ìó ÷å ëî âå ÷åñ êî ìó ñó ùå ñò âó öåí íîñòü, äîëæ íî óâà æàòü ñÿ, ó÷è òû -
âàÿ, ÷òî íå êî òî ðûå ôîð ìû ïî âå äå íèÿ íå ñîâ ìåñ òè ìû ñ óâà æå íè åì ýòîé
öåí íîñ òè, è òå î ðèÿ î òîì, ÷òî ãî ñó äà ð ñòâî ñó ùå ñò âó åò äëÿ ÷å ëî âå êà, à
íå íà î áî ðîò, ðàç âè âà åò ñÿ, íåñ ìîò ðÿ íà òî, ÷òî êàæ äàÿ ñòðà íà èìå åò
ñâîþ èñ òî ðèþ è ïðîá ëå ìû.
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38 CC no. 75/2011, 18 May 2011. In that judgment, the Court also added that this principle will
not have a significant influence on the Court’s review, because it is not formulated in a suf-
ficiently precise manner and because the governments have a very wide margin of apprecia-
tion, since article 7bis does not explain how the distinct social, economic and environmental
aspects are related to one another.



HUMAN DIGNITY 

AS A CONSTITUTIONAL VALUE

ALEXANDRU TENASE

President of the Constitutional Court of the Republic of Moldova

"All human beings are born free and equal in dignity and rights. 

They are endowed with reason and conscience 

and should act towards one another in a spirit of brotherhood."

(The Universal Declaration of Human Rights)

Human dignity has been appreciated as an attitude, an inherent value and
a de ius cogens principle therefore no legal rule can limit it. The existence
of dignity is determined by the existence of the intelligent human being,
and due to this fact a society, or rather a state, is existing through the indi-
viduals  and for the individuals that constitute it, and any limitation of
rights and freedoms and, as a consequence, of their dignity, cannot be
admitted.

Human dignity is generally expressed through the right to health protec-
tion, physical and psychical freedom, respect for human integrity with no
application of any inhuman treatment, right to intimacy. As a concept of
universal importance, human dignity has been promoted in a number of
international, as well as domestic instruments, implicitly constitutional.

It is a well-known fact that human rights form the basis of constitutional-
ism, and the main goal of a constitution is to guarantee the freedom and
security of the human being under all aspects. To this extent the first arti-
cle of the Constitution of the Republic of Moldova states: "Governed by the
rule of law, the Republic of Moldova is a democratic State in which the dig-
nity of people, their rights and freedoms, the free development of human
personality, justice and political pluralism represent supreme values that
shall be guaranteed."

The Constitution of the Republic of Moldova forced the implementation of
a humanitarian reform in our country, based on the following worldwide
known principles. These principles, either directly entrenched in the con-
stitutional text or implied herein, are: a) universality of rights, liberties and
fundamental duties; b) non-retroactivity of the law; c) equity of citizens'
rights; d) protection of citizens of the Republic of Moldova situated abroad
and legal protection of foreigners on the territory of the Republic of
Moldova; e) priority of international regulation over national ones; f) free
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access to justice; g) exceptional character of limitation of certain rights and
freedoms.  

The Constitution interprets human rights and freedoms as supreme values of
the society, defining them as particular social relations by which it express-
es esteem towards particular material assets, qualities, processes, actions due
to some appropriateness with some social needs and general ideas of the
society. Human dignity may find its place among ethical and moral values
of the society, but its due protection is unconceivable if separated from other
values such as justice, freedom, respect for the property, etc.     

Constitutional Court of the Republic of Moldova had several occasions to
deliver its opinion on the issues related to human dignity, in this respect
two of the most prominent cases from our case law may be cited.

The first case refers to the complaint submitted in 2013 by the Ombudsman
referring to the control of constitutionality of some provisions of the
Criminal Code and of the Enforcement Code that provided for the institu-

tion and use of chemical castration of criminals interfering with the sexual
inviolability of other persons, including minors1, with a view to eliminate
any danger and to prevent the acts provided by the criminal  law. The
author alleged that this security measure, chemical castration, under cur-
rent legislation of the Republic of Moldova, constitutes an inhuman and
degrading treatment, as well as an infringement of private life, as defined
by the international instruments protecting human rights and freedoms. 

The Court stated that respect for and protection of human dignity is an
obligation of public authorities. In this context, exclusion of punishment or
cruel, inhuman or degrading treatments is a condition for respecting the
human dignity. Therefore, regardless of the nature of the offense, the
penalty imposed should respect the inherent human attributes (physical
and mental integrity, human dignity, etc.).

The Constitutional Court refers to the "no derogation" rule, according to
which giving consent for health intervention is closely related to the prin-
ciple of primacy of the human being, enshrined by art. 2 of the Convention
for Protection of Human Rights and Human Dignity as regards biology and
medicine applications. In the same context, according to art. 5 of this
Convention, a health intervention cannot be performed unless the person
concerned has given his/her free and informed consent; this person
receives adequate prior information about the purpose and nature of the
intervention, as well as about consequences and risks; the person con-
cerned may withdraw his/her consent freely at any time. 

The Court pointed out that an important issue concerning the application
of medical treatment is the consent of the person concerned.  This relates
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1 Judgment  of the Constitutional Court No. 18 of 04.07.2013 on the control of constitu-
tionality of some provisions of the Criminal Code no. 985-XV of 18 April 2002 and of the
Enforcement Code no. 443-XV of 24 December 2004, as amended by the law no. 34 of
24 May 2012 to amend certain legislative acts.



to respect for acknowledged dignity, non-coercive agreement, which rec-
ognizes the autonomy of the individuals to make their own decisions; in
most cases, this would be accepted by the court, where the issue of treat-
ment is discussed.

Regarding the health interventions that the detainee is subject to against
his/her will, even in the case of a measure which is a therapeutic need from
the point of view of well-known principles of medicine, the European Court
held that it must be demonstrated convincingly that there was a medical
necessity and that there are procedural guarantees for such a decision and
these guarantees are respected (see Nevmerzhitsky v. Ukraine, §94)

Thus, the Court held that health treatments, as safety measures, could be
applied to the extent that was accepted by a particular person, if they did
not cause serious injuries to that person, in case any medical opinion on
the application of such treatment was available and procedural safeguards
for such decision were observed.

The Court also pointed out that criminal punishment is both a measure of
state coercion and a means of correction and rehabilitation of the convict-
ed person, aimed to restore social justice, to ensure correction of the con-
vict and prevent committing of new offences. However, the execution of
the sentence shall not cause physical suffering or demean the dignity of
the convicted person.

The Court held that the imposition of a sentence is aimed not at depriving
the convicted person of the human dignity or neglecting the human digni-
ty of the victim, but rather at restoring the human dignity of those directly
involved, with the effect of full social reintegration of the convict and the
complete healing of wounds / damage suffered by the victim of the offence.

Following the reasoning of the European Court on human dignity in the
application of health treatment, the Court held that, as a health interven-
tion to be applied to a mentally healthy adult, the chemical castration
should only be executed with the free and informed consent of the person
concerned.

In this context, the Court shares the vision of the European Committee for
the Prevention of Torture on the guarantees inherent to human dignity in
the case of chemical castration (antiandrogen treatment): the free and
informed consent of the detainees should be obtained before the antian-
drogen treatment has commenced; no prisoner should be forced to accept
the antiandrogen treatment; the full and detailed procedure on the antian-
drogen treatment, including adequate protection measures, such as crite-
ria or inclusion and exclusion for such treatment; health examination
before, during and after treatment; access to external consultation, includ-
ing granting of the second independent opinion; periodical assessment of
the treatment by an independent health authority.

In this context, the Court held that establishment of the compulsory appli-
cation of chemical castration without full and informed consent of the per-
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son, without a medical individual assessment of the need for its enforce-
ment, without subsequent monitoring, accompanied by psychotherapy, had
not taken into account the guarantees of respect for human dignity, violat-
ed the fundamental human right of the individual to physical and mental
integrity, guaranteed by Article 24 para. (1) and (2) of the Constitution, and
prejudiced Article 3 of the European Convention on Human Rights and
Fundamental Freedoms and Articles 2 and 5 of the Convention for the
Protection of Human Rights and Dignity of the Human Being with regard to
the Application of Biology and Medicine Applications.

Human dignity is often regarded as right of personality encompassing val-
ues that determine the subjective position of the individual in the society,
and which make up the respect due to each person. A human being shall
always retain his/her dignity in the guise of the right of personality which
may, in practice, be often subject to violation either by actions of other per-
sons as well as by legal regulations. 

This was the case when the legislator instituted provisions not to cover by

social security payments the first day of the medical leave2, on the assump-
tion that many persons use this leave as an excuse for absence from work.
The Constitutional Court found these provisions unconstitutional stating
that the Constitution guarantees the citizens’ right to insurance in the
event of sickness and that it must ensure that every person has a decent
living standard that would ensure health and welfare of him/her and
his/her family, including food, clothing, housing and medical care and
necessary social services. The Court considered it unacceptable for the
state to require from employees the performance of an obligation (in that
case, the payment of social insurance premiums), but at the same time to
ignore the protection of their interests when they are affected by events
beyond their will, causing disability and when they are insured by the pay-
ment of social insurance premiums.

The Court held that the repeal of the social insurance benefits in case of
illness for the first day of temporary disability impairs the right of employ-
ees to proper material insurance for the period of disability, these provi-
sions being thus in conflict with the Constitution.

For the purpose of ensuring human dignity in light of the principles of uni-
versality and equality, the Constitutional Court recognized unconstitution-
al the discrimination of militaries on the basis of gender3. The Court car-
ried out control of constitutionality of the legal provisions that prohibited
male militaries to ask for the child care leave. 
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2 Judgment of the Constitutional Court No.5 of 10 April 2012 on the control of constitu-
tionality of the provisions of Articles 4 para. (2) let. a) and b), 9 para. (1) and 13 para. (1)
let.c) of the Law No.289-XV of 22 July 2004 on allowances for temporary disability and
other social insurance benefits.

3    Judgment of the Constitutional Court No.12 of 01 November 2012 on the control of con-
stitutionality  of some provisions of Article 32 of para. (4) let. j) of the Law No.162-XVI
of 22 July 2005 on the status of military people.



Thus, based on the European Court for Human Rights case law  referring
to Art. 14 of the European Convention, the Court noted that only very pow-
erful reasons could cause appreciation of a difference of treatment as being
compatible with the European Convention.

Based on the European case law the Constitutional Court held that, despite
the fact that a good functioning of an army can be hardly imagined with-
out legal norms that would prevent it from any damage by the military
staff, national authorities cannot though base itself on such norms in order
to preclude the members of the armed forces to exercise their right to pri-
vate life, a right that is attributable to militaries in the same manner as to
other persons placed under the jurisdiction of the state.

In this judgment the Court concluded that the traditional division of roles
based on gender in society cannot be employed in order to justify the
exclusion of men, including those who work in the army, from the exercise
of their right to parental leave. The Grand Chamber of the European Court
for Human Rights held that gender based stereotypes - as the fact that only
women are charged with issues of children raising while the men have to
work harder to earn money - cannot be regarded in itself as the sufficient
justification for differential treatment on parental leave.

At the same time, the Court held that, in view of the special requirements
of the army exclusion of the right to parental leave can be justified with ref-
erence to a military, either a man or a woman who, due to such factors as
hierarchical position, scarcity of technical qualifications or participation in
military operations on the ground, cannot be easily replaced for the achieve-
ment of his/her duties. Still, in the Republic of Moldova the right to parental
leave is based solely on the gender of the military. By excluding male mili-
taries from exercising the right to parental leave it is imposed a restriction
that applies automatically to all male militaries, regardless of their position
in the army, availability of a substitute or their personal situation.

The Court held that such a general and automatic restriction imposed on
a group of persons, based on gender grounds overpasses the scope of
accessible margin of appreciation of the state, irrespective of its broadness,
and thus is incompatible whit the Constitution.

Another issue dealing with the necessity to protect human dignity assessed
by the Constitutional Court of the Republic of Moldova was the confiden-

tiality of medical data as a component of intimate, family and private life4.

In the case where the Court declared unconstitutional the provisions
imposing compulsory indication of the name of the disease and of physi-
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4    Judgment of the Constitutional Court No. 13 of 06 November 2012 on the control of con-
stitutionality of certain provisions of Annex 2 to the Regulation on military and medical
expertise in the Armed Forces of the Republic of Moldova, approved by the Government
Decision No.897 of 23 July 2003, and Annex 8 to the Regulation on the recruitment of
citizens in the military service with full or reduced term approved by the Government
Decision No.864 of 17 August 2005.



cal and mental defects in the Medical Military Scale, the Constitutional
Court had the chance to appeal to the European Court case law, accord-
ing to which the protection of personal medical data is of fundamental
importance for a person in order to enjoy the right to privacy as guaran-
teed by Art. 8 of the Convention. When assessing the legal provisions the
Constitutional Court  referred to the European case law, according to
which the domestic law must therefore afford appropriate safeguards to
prevent any such communication or disclosure of personal health data as
may be inconsistent with the guarantees in Article 8 of the Convention.

In case of military registration, recruitment in the military service with full
or reduced term, contract-based military recruitment, citizens shall pass
medical examination as required by the Medical Scale, being attributed an
item from the above mentioned scale. The item of the medical certificate
is a diagnostic coding set by the authorized medical commission, which is
required to ensure its confidentiality. Referring to special categories of per-
sonal data, the information from the certificate cannot be disclosed to third
parties, being issued to the candidate subject to medical examination

Therefore, given that Medical Scale is published in the Official Monitor,
the names of diseases and physical defects are publicly available and there-
fore the practice of replacing the diagnosis with the code of disease or the
relevant item does not ensure medical privacy.

The Court stated that, according to the Law on patient rights and respon-
sibilities, confidential information about diagnosis, health condition, pri-
vate life, obtained following examination, treatment, preventive care, reha-
bilitation and biomedical research (clinical investigation) are attributed to
medical secret. This information shall not be disclosed to third parties,
unless required under law. 

Based on the above, the Court concluded that the specific indication in the
sample of the certificate of the item of the Medical Scale with reference to
the order of the Minister of Defence of the Republic of Moldova, specify-
ing the number and date of its delivery, ground for removal from military
records is an ungrounded limitation of the right to privacy by its accessi-
bility to third parties, thus violating Article 28 of the Constitution of the
Republic of Moldova. The Court considered this to be a disproportionate
interference with the right to private life.

Another element of human dignity protected by the Constitutional Court
constituted the control of constitutionality of some legal provision violat-
ing the protection of personal data as a component of private life5. The
Court held that protection of personal information is of fundamental impor-
tance to ensure the right to private life, therefore, the challenged regula-
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5    Judgment of the Constitutional Court No. 13 of 22 May 2014 on the control of constitu-
tionality of p. 72 of Art. IX of the Law No. 324 of 23 December 2013 on the amendment
and supplement of certain legal acts (tax evidence of certain persons practicing legal pro-
fessions). 



tions, that by their effect allow access to an unlimited number of people to
the state identification number of the person (IDNP) carrying out liberal
activities (lawyers, notaries, mediators, bankruptcy administrators,  sworn
translators), contrary to his/her will, represents an interference with the
private life of the person, disproportionate to the aim pursued, in breach
of constitutional provisions.

By protecting the right to intimacy, family and private life the Constitution
guarantees the respect and protection of human personality against any
infringements. Protection of personal data represents a system of norms
aiming to prevent any abuses that can appear following the collection, stor-
age and processing of personal data. Correspondingly, protection of per-
sonal data is a reaction towards the risks that could negatively affect pri-
vate life and intimacy of the person, generated by illegal processing of per-
sonal data.

The Court stated that in absence of proper protection of personal informa-
tion, the person lacks any guarantees and protection against possible
infringements into his/her private life. The Court concluded that failing to
comply with the conditions imposed by national and international legal
instruments in the field of protection of personal data requiring direct con-
sent of the person for such an infringement, the State admits a violation of
the private life of that person.

The Court has also mentioned that the right to informational self-determi-
nation guarantees the freedom of every person to decide on dissemination
and use of his/her personal data, to the extent that this dissemination and
use is generally authorized by the person concerned. When the legislative
has broadened the scope and the possibilities to use personal identification
codes, which constitutes confidential information and are an element of
personal data, as provided by the law, it provided for a serious infringe-
ment of the right to informational self-determination and human dignity.

The Court stated that this potential for risks imposes a necessity to secure
personal data. The state, under relevant international instruments in the
field, like European Convention for the Protection of Individuals with
regard to Automatic Processing of Personal Data, has to take all appropri-
ate security measures  for the protection of personal data stored in auto-
mated data files (…) against unauthorized access, alteration or dissemina-
tion.

Concurrently, the Court noted that when introducing such regulation the
State should be aware of its negative obligation not to interfere without a
due reasoning into the private life, domicile and correspondence of a per-
son, as well as its positive obligation to ensure efficient respect of the val-
ues he is called to protect. The Court also mentioned that given the "sen-
sible" nature of the right to respect private life and with the view to secure
any infringement in the exercise of these rights, the legislative should pro-
vide necessary opportunities and effective remedies.
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Protection of personal data, as the Court stated, is of a fundamental impor-
tance in order to ensure the right to privacy, thus, through the contested
provisions which upon implementation could have granted free access of
an unlimited number of persons to the Unique State Registration Number
(personal code) of the individual carrying out a liberal activity, against the
will of the person, the legislator has admitted an infringement into the pri-
vate life and the goal pursued to optimize tax reporting procedures is dis-
proportionate to this infringement, thus being contrary to the Constitution.   

To sum up, from a more philosophical point of view, human dignity shall
be regarded and treated as an end in itself, it has been granted to us by
birth and the constitutional justice is called to ensure that it is fully exer-
cised and protected.

ÐÅ ÇÞ ÌÅ

Õî ðî øî èç âå ñò åí ôàêò, ÷òî ïðà âà ÷å ëî âå êà ÿâ ëÿ þò ñÿ îñ íî âîé êîíñ òè -
òó öè îí íîñ òè è ãëàâ íàÿ öåëü êîíñ òè òó öèè çàê ëþ ÷à åò ñÿ â îáåñ ïå ÷å íèè
ñâî áî äû è áå çî ïàñ íîñ òè ÷å ëî âå êà âî âñåõ àñ ïåê òàõ. 

Äîñ òî è í ñòâî ÷å ëî âå êà ìî æåò çà íÿòü ìåñ òî ñðå äè ýòè ÷åñ êèõ è ìî ðàëü -
íûõ öåí íîñ òåé îá ùå ñò âà, îä íà êî åãî äîëæ íàÿ çà ùè òà íå ìûñ ëè ìà â îò -
äåëü íîñ òè îò äðó ãèõ öåí íîñ òåé, òà êèõ êàê ñïðà âåä ëè âîñòü, ñâî áî äà,
óâà æå íèå ñîáñòâåí íîñ òè è ò.ä.

Ó Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Ìîë äî âà áû ëî íåñ êîëü êî ïî âî -
äîâ âûñ êà çàòü ñâîå ìíå íèå ïî âîï ðî ñàì, ñâÿ çàí íûì ñ ÷å ëî âå ÷åñ êèì
äîñ òî è í ñòâîì, è â äîê ëà äå ãî âî ðèò ñÿ î äâóõ íà è áî ëåå âàæ íûõ.

Ñ ôè ëî ñî ôñ êîé òî÷ êè çðå íèÿ ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî ðàñ ñìàò ðè âà -
åò ñÿ êàê ñà ìî öåëü, îíî äà íî íàì ïðè ðî äîé, è êîíñ òè òó öè îí íîå ïðà âî -
ñó äèå ïðèç âà íî îáåñ ïå ÷èòü åãî ðå à ëè çà öèþ è çà ùè òó â ïîë íîé ìå ðå.
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ÄÎÑ ÒÎ È Í ÑÒÂÎ ×Å ËÎ ÂÅ ÊÀ 

ÊÀÊ ÊÎÍÑ ÒÈ ÒÓ ÖÈ ÎÍ ÍÀß ÖÅÍ ÍÎÑÒÜ 

Â ÐÅÑ ÏÓÁ ËÈ ÊÅ ÊÀ ÇÀ ÕÑ ÒÀÍ 

ÂÈÊ ÒÎÐ ÌÀ ËÈ ÍÎ ÂÑ ÊÈÉ 

×ëåí Êîíñ òè òó öè îí íî ãî Ñî âå òà Ðåñ ïóá ëè êè Êà çà õñ òàí,
äîê òîð þðè äè ÷åñ êèõ íà óê

Äîñ òî è í ñòâî ÷å ëî âå êà - áî ãà òîå ïî ñî äåð æà íèþ è ìíî ãî ëè êîå ïî ôîð -
ìàì ñó ùå ñò âî âà íèÿ è îñó ùå ñ òâëå íèÿ íðàâ ñòâåí íî-ïðà âî âîå ñîñ òî ÿ -
íèå, ÿâ ëå íèå, èíñ òè òóò, îò íî ñÿ ùè é ñÿ ê ñôå ðå þðèñï ðó äåí öèè, ýòè êè
è ìî ðà ëè. Ãó ìà íè òàð íû ìè íà ó êà ìè âû ðà áî òà íû ðàç ëè÷ íûå ïîä õî äû ê
ïî íè ìà íèþ ñî äåð æà íèÿ äîñ òî è í ñòâà: ôè ëî ñî ôñ êèé, ñî öè î ëî ãè ÷åñ êèé,
òå î ëî ãè ÷åñ êèé, ýòè ÷åñ êèé (âêëþ ÷àÿ áè î ý òè ÷åñ êèé), íðàâ ñòâåí íî-ïðà -
âî âîé è èíûå.  Ìíî ãèå ó÷àñò íè êè Êîí ôå ðåí öèè â÷å ðà è ñå ãîä íÿ î÷åíü
ïðà âèëü íî è ïîä ðîá íî àê öåí òè ðî âà ëè  íà ýòîì âíè ìà íèå. 

Ïî ìíå íèþ Âå íå öè à íñ êîé êî ìèñ ñèè Ñî âå òà Åâ ðî ïû, íå îòú åì ëå ìîé
÷àñòüþ ëþ áî ãî äå ìîê ðà òè ÷åñ êî ãî îá ùå ñò âà ÿâ ëÿ åò ñÿ âåð õî âå í ñòâî
ïðà âà. Â ñâîþ î÷å ðåäü, "âåð õî âå í ñòâî ïðà âà òðå áó åò, ÷òî áû âñå îôè -
öè àëü íûå ëè öà îò íî ñè ëèñü ê ëþ áî ìó ÷å ëî âå êó ñ óâà æå íè åì åãî äîñ òî -
è í ñòâà, ñîá ëþ äàÿ ïðèí öèï  ðà âå í ñòâà, ðà öè î íàëü íî è íà îñ íî âå ïðà -
âà, à òàê æå, ÷òî áû ó êàæ äî ãî áû ëà âîç ìîæ íîñòü  îá æà ëî âàòü ëþ áûå
ðå øå íèÿ â íå çà âè ñè ìûõ è áåñï ðè ñò ðà ñò íûõ ñó äàõ, åñ ëè ýòè ðå øå íèÿ
ÿâ ëÿ þò ñÿ íå çà êîí íû ìè"1. 

Äîñ òî è í ñòâî ÷å ëî âå êà íå ïîñ ðå ä ñòâåí íî ñâÿ çà íî ñ  ïðà âîì ÷å ëî âå êà íà
äîñ òîé íóþ æèçíü. Ïðè ýòîì, óâå ðåí, ÷òî ñà ìî äîñ òî è í ñòâî æèç íè äà -
ëå êî íå ñâî äèò ñÿ ëèøü ê åå ìà òå ðè àëü íîé ñîñ òàâ ëÿ þ ùåé.  Âåäü äîñ òî -
è í ñòâî ÷å ëî âå êà - ýòî åãî öå ëî ñò íûé öåí íî ñò íûé âíóò ðåí íèé ìèð è
îñîç íà íèå èí äè âè äîì êîì ôîð òà è ñâî áî äû îò êà êî ãî-òî áû íè áû ëî
íà ñè ëèÿ. Â êà ÷å ñò âå ñîñ òàâ ëÿ þ ùèõ íà ðÿ äó ñ ìà òå ðè àëü íî-ôè íàí ñî âîé,
äîñ òî è í ñòâî èìå åò êóëü òó ðî ëî ãè ÷åñ êóþ, íà öè î íàëü íóþ, êîí ôåñ ñè î -
íàëü íóþ, ôè çè î ëî ãè ÷åñ êóþ, ñòðà íî âóþ, èäå î ëî ãè ÷åñ êóþ, ïî ëè òè ÷åñ -
êóþ, íå ðåä êî - ðî äî âóþ, ñîñ ëîâ íóþ, ðå ãè î íàëü íóþ, ãå îã ðà ôè ÷åñ êóþ,
ýêî ëî ãè ÷åñ êóþ è èíûå êîì ïî íåí òû. 

Â êàæ äîì ÷å ëî âå êå ïðè ñó ò ñòâó åò ñâîé íå ïîâ òî ðè ìûé êà ëåé äîñ êîï ïå -
ðå ÷èñ ëåí íûõ è ïî äîá íûõ èì ýëå ìåí òîâ. Äàí íîå îáñ òî ÿ òåëü ñòâî ïðå -
äîï ðå äå ëÿ åò ïåð âîñ òå ïåí íóþ âàæ íîñòü, îò âå ò ñòâåí íîñòü, ñëîæ íîñòü è
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1   Äîê ëàä î âåð õî âå í ñòâå ïðà âà, óò âå ðæ äåí íûé Âå íå öè à íñ êîé êî ìèñ ñè åé íà 86-é ïëå -
íàð íîé ñåñ ñèè. Âå íå öèÿ, 25-26 ìàð òà 2011 ã.



îñî áóþ äå ëè êàò íîñòü  ïðà âî âî ãî ðå ãó ëè ðî âà íèÿ ñ ïî çè öèé åãî êîìï ëå ê-
ñ íîñ òè, óðîâ íÿ, ïðåä ìå òà è ìå òî äîâ.

Èìåí íî â êîí òå êñ òå ïðè âå äåí íîé ìûñ ëè èç Äîê ëà äà î âåð õî âå í ñòâå
ïðà âà è îáåñ ïå ÷å íèÿ äîñ òîé íîé æèç íè ñ÷è òàþ íå îá õî äè ìûì ñäå ëàòü
äâà çà ìå ÷à íèÿ îò íî ñè òåëü íî èäåé, ÷àñ òî ïðåäñ òàâ ëÿ å ìûõ â êà ÷å ñò âå
êëþ ÷å âûõ è óíè âåð ñàëü íûõ. 

Âî-ïåð âûõ, èäåè îá àá ñî ëþò íîé àâ òî íî ìèè ëè÷ íîñ òè. Óâå ðåí â òîì,
÷òî íà ñàæ äà å ìàÿ â óìàõ ìèë ëè î íîâ ìàê ñè ìàëü íàÿ àâ òî íîì íîñòü ÷å ëî -
âå êà â ïðèí öè ïå íåï ðà âèëü íà è íåñï ðà âåä ëè âà. Îíà íå ðåä êî ïðè âî äèò
ê  ìàñ ñî âî ìó èæ äè âåí ÷å ñò âó, çà âû øåí íûì òðå áî âà íè ÿì ÷å ëî âå êà ê ãî -
ñó äà ð ñòâó, ïå ðå ðàñ òà þ ùèì â ãëó áî êèå ñî öè àëü íûå ïîò ðÿ ñå íèÿ. Â óñ -
ëî âè ÿõ ìè ðî âî ãî ôè íàí ñî âî-ýêî íî ìè ÷åñ êî ãî êðè çè ñà â ðÿ äå çà ïàä íûõ
ñòðàí çàê ðû òèå â öå ëÿõ ýêî íî ìèè ðÿ äà ñî öè àëü íûõ ïðîã ðàìì (ïî ñî -
áèé) ïîâ ëåê ëî ãó áè òåëü íûå ïîñ ëå ä ñòâèÿ âïëîòü äî êîíô ëèê òà ìåæ äó
ïî êî ëå íè ÿ ìè. Ìëàä øåå ñ÷è òà åò, ÷òî ïðè ÷è òà þ ùè å ñÿ èì ôè íàí ñû óæå
èç ðàñ õî äî âà íû ñòàð øè ìè. Ê òî ìó æå ìíî ãèå ðà áî òîñ ïî ñîá íûå ãðàæ -
äà íå, ãî äà ìè êîì ôî ðò íî æèâ øèå íà ãî ñó äà ð ñòâåí íûå ïî ñî áèÿ, âìèã
îñ òà ëèñü áåç ñðåäñòâ ê ñó ùå ñò âî âà íèþ. Ïî äîñ òî è í ñòâó î÷åíü ìíî ãèõ
áûë íà íå ñåí ñîê ðó øè òåëü íûé óäàð.

Âî-âòî ðûõ, èäåè î ÿêî áû èç âå÷ íî íå ãà òèâ íîé â îò íî øå íèè ÷å ëî âå êà
ðî ëè ãî ñó äà ð ñòâà, ëè áî ìèñ ñèè "ãî ñó äà ð ñòâà - ñòî ðîí íå ãî íàá ëþ äà òå -
ëÿ" â óñ ëî âè ÿõ ïðå âà ëè ðî âà íèÿ ýêî íî ìè ÷åñ êèõ è ìî ðàëü íûõ çà êî íîâ
ðûí êà. Èìåí íî óê ëî íå íèå â ðÿ äå ñòðàí ãî ñó äà ð ñòâà îò èñ ïîë íå íèÿ
ñâî åé ïåð âåé øåé è âàæ íåé øåé ôóíê öèè ïî ñãëà æè âà íèþ ñî öè àëü íûõ
ïðî òè âî ðå ÷èé è ïðå äóï ðåæ äå íèþ êîíô ëèê òîâ ïî ðî äè ëî â îá ùå ñò âå
âîç íèê íî âå íèå äèñ áà ëàí ñîâ è, êàê ñëåä ñòâèå,  ãëó áî êóþ ðå öåñ ñèþ. 

Âîò ïî ÷å ìó îñî áåí íî äëÿ äîñ òî è í ñòâà ÷å ëî âå êà â ìàñ ñî âîì ñîç íà íèè
íå îá õî äè ìî êóëü òè âè ðî âàòü è ïîäò âå ðæ äàòü íà ïðàê òè êå äâå íåï ðå -
ëîæ íûå öåí íîñ òè: ñî öè àëü íî îò âå ò ñòâåí íîé ëè÷ íîñ òè, îñîç íà þ ùåé,
÷òî áåç åå âêëà äà â îá ùåå áëà ãî ïåð ñî íàëü íî äëÿ íåå íå áó äåò äîñ òîé -
íîé æèç íè;  è ãî ñó äà ð ñòâà êàê îá ùå ãî äå ìîê ðà òè ÷åñ êî ãî èíñòðó ìåí òà,
îáåñ ïå ÷è âà þ ùå ãî â ðàì êàõ êîíñ òè òó öèè ãó ìàí íîñòü, ðà âå í ñòâî è
ñïðà âåä ëè âîñòü â óäîâ ëåò âî ðå íèè èí äè âè äó àëü íûõ è îá ùèõ ïîò ðåá -
íîñ òåé è èí òå ðå ñîâ. 

Àê ñè î ëî ãè ÷åñ êàÿ çíà ÷è ìîñòü äîñ òî è í ñòâà ÷å ëî âå êà èìåí íî êàê ôóí äà -
ìåí òà áà ëàí ñà îá ùå ãî è ëè÷ íî ãî, à òàê æå ñóáú åê òèâ íî ãî ïðà âà ÷å ëî âå -
êà íà äîñ òî è í ñòâî ÷åò êî çàê ðåï ëå íû â Êîíñ òè òó öèè Ðåñ ïóá ëè êè Êà çà õ-
ñ òàí, ïðè íÿ òîé íà ðåñ ïóá ëè êà íñ êîì ðå ôå ðåí äó ìå  30 àâ ãóñ òà 1995 ã.

Â ïðå àì áó ëå Êîíñ òè òó öèè ïðî âî çã ëà øå íû îñ íî âû êîíñ òè òó öè îí íî ãî
ñòà òó ñà äîñ òî è í ñòâà: "Ìû, íà ðîä Êà çà õñ òà íà, ïðè âåð æåí íûé èäå à ëàì
ñâî áî äû, ðà âå í ñòâà è ñîã ëà ñèÿ, îñîç íà âàÿ ñâîþ âû ñî êóþ îò âå ò ñòâåí -
íîñòü ïå ðåä íû íåø íèì è áó äó ùè ìè ïî êî ëå íè ÿ ìè…". Â ñòàòüå 1 ïîäò -
âå ðæ äå íà ïîñ ëå äî âà òåëü íîñòü óò âå ðæ äå íèÿ Ðåñ ïóá ëè êè Êà çà õñ òàí â
êà ÷å ñò âå äå ìîê ðà òè ÷åñ êî ãî, ñâåòñ êî ãî, ïðà âî âî ãî è ñî öè àëü íî ãî ãî ñó - 189
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äà ð ñòâà, âûñ øè ìè öåí íîñ òÿ ìè êî òî ðî ãî ÿâ ëÿ þò ñÿ ÷å ëî âåê, åãî æèçíü,
ïðà âà è ñâî áî äû. Âåäü òîëü êî ñîâ ðå ìåí íîå äå ìîê ðà òè ÷åñ êè îð ãà íè çî -
âàí íîå, ñèëü íîå ãî ñó äà ð ñòâî, ýô ôåê òèâ íî îòï ðàâ ëÿ þ ùåå ñâîè èñ êîí -
íûå ôóíê öèè, ñïî ñîá íîå ê ïîñ òî ÿí íî ìó ñî âåð øå í ñòâî âà íèþ, ïî ëåç íî
äëÿ îá ùå ñò âà. 

Îñî áî àê öåí òè ðóþ âíè ìà íèå íà ïðî âî çã ëà øåí íûõ â ïóíê òå 2 äàí íîé
ñòàòüè îñ íî âî ïî ëà ãà þ ùèõ ïðèí öè ïàõ äå ÿ òåëü íîñ òè Ðåñ ïóá ëè êè. Èìè
ÿâ ëÿ þò ñÿ: îá ùå ñò âåí íîå ñîã ëà ñèå è ïî ëè òè ÷åñ êàÿ ñòà áèëü íîñòü; ýêî -
íî ìè ÷åñ êîå ðàç âè òèå íà áëà ãî âñå ãî íà ðî äà; êà çà õñ òà íñ êèé ïàò ðè î -
òèçì; ðå øå íèå íà è áî ëåå âàæ íûõ âîï ðî ñîâ ãî ñó äà ð ñòâåí íîé æèç íè äå -
ìîê ðà òè ÷åñ êè ìè ìå òî äà ìè, âêëþ ÷àÿ ãî ëî ñî âà íèå íà ðåñ ïóá ëè êà íñ êîì
ðå ôå ðåí äó ìå èëè â Ïàð ëà ìåí òå. 

Óâå ðåí, òà êèå êîíñ òè òó öè îí íûå îðè åí òè ðû è ñî äåð æà òåëü íûå íà ÷à ëà
ñîç äà þò äîëæ íûå óñ ëî âèÿ äëÿ ñà ìî è äåí òè ôè êà öèè, ñà ìî óò âå ðæ äå íèÿ è
óâå ðåí íîé æèç íå äå ÿ òåëü íîñ òè ëè÷ íîñ òè, óâà æà þ ùåé ñå áÿ, îá ùå ñò âî è
ãî ñó äà ð ñòâî, à òàê æå ãî ñó äà ð ñòâà - îðè åí òè ðî âàí íî ãî íà ÷å ëî âå êà. 

Ìíî ãèå äîê ëàä ÷è êè  â ñâî èõ ïðå çåí òà öè ÿõ â êà ÷å ñò âå îáîá ùå íèÿ
"ãðàæ äàí" è "íåã ðàæ äàí"  èñ ïîëü çî âà ëè òåð ìèí "ëè÷ íîñòü". È ýòî ñî -
âåð øåí íî ïðà âèëü íî. Ïå ðå ìå ùå íèå ïî íè ìà íèÿ ëè÷ íîñ òè  ñ ïî ëè òè -
÷åñ êî ãî ïî ëÿ íà ïàò ðè î òè ÷åñ êîå êàê ðàç è ñïî ñî á ñòâó åò  óï ðî ÷å íèþ
ñâÿ çåé ìåæ äó ÷å ëî âå êîì è ãî ñó äà ð ñòâîì â ôîð ìè ðî âà íèè è äîñ òè æå -
íèè îá ùèõ öå ëåé ïîñ ðå ä ñòâîì îá ùèõ äåéñòâèé. Çà áî ëåå ÷åì äâàä öà -
òè ëå òèå íå çà âè ñè ìî ãî ðàç âè òèÿ â Êà çà õñ òà íå ïðî èñ õî äèò ïîñ òå ïåí íàÿ
ñà ìî è äåí òè ôè êà öèÿ ëè÷ íîñ òè è êîí ñî ëè äà öèÿ î÷åíü ðàç íûõ  ëþ äåé â
åäè íóþ êà çà õñ òà íñ êóþ íà öèþ.  

Êàê êîíñ òè òó öè îí íàÿ öåí íîñòü äîñ òî è í ñòâî ÷å ëî âå êà - îäèí èç ñóù -
íî ñò íûõ ýëå ìåí òîâ ñîâ ðå ìåí íî ãî êîíñ òè òó öè î íà ëèç ìà. Ýòî îç íà ÷à åò,
÷òî áà çî âûå íà ÷à ëà äîñ òî è í ñòâà,  ñóáú åê òèâ íî ãî ïðà âà íà ÷å ëî âå ÷åñ -
êîå äîñ òî è í ñòâî äîëæ íû áûòü ÷åò êî çàê ðåï ëå íû â ïî ëî æå íè ÿõ è íîð -
ìàõ Îñ íîâ íî ãî Çà êî íà; ïîä èõ íå ïîñ ðå ä ñòâåí íûì âëè ÿ íè åì ñ ñîõ ðà íå -
íè åì êîíñ òè òó öè îí íî ãî äó õà äîëæ íî ôîð ìè ðî âàòü ñÿ âñå äåéñòâó þ ùåå
ïðà âî è ïðà âîï ðè ìå íè òåëü íàÿ ïðàê òè êà; êîíñ òè òó öè îí íûå èäåè äîëæ-
íû âïè òû âàòü è êàæ äîä íåâ íî ïðî âî äèòü îð ãà íû êîíñ òè òó öè îí íî ãî
êîíò ðî ëÿ, à òàê æå âñå äðó ãèå îð ãà íè çî âàí íûå íà ïðèí öè ïå åäèí ñòâà
è ðàç äå ëåí íîñ òè ãî ñó äà ð ñòâåí íîé âëàñ òè ãî ñîð ãà íû;  ïðà âà ÷å ëî âå êà
äîëæ íû áûòü çà ùè ùå íû êîì ïå òå íò íû ìè è íåï ðå äâ çÿ òû ìè ñó äà ìè è
ïðà âî îõ ðà íè òåëü íû ìè îð ãà íà ìè; íà îá ùèé êî íå÷ íûé ðå çóëü òàò äîëæ -
íû ðà áî òàòü îá ùå ñò âåí íûå ïðà âî çà ùèò íûå èíñ òè òó òû. 

Íåï ðå ìåí íûì óñ ëî âè åì òîð æå ñò âà ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà âûñ òó -
ïà åò âû ñî êèé óðî âåíü ïðà âî ïî íè ìà íèÿ, ïðà âî ñîç íà íèÿ è ïðà âî ìåð íî -
ãî ïî âå äå íèÿ ñà ìèõ ëþ äåé. Ãî ñó äà ð ñòâî è ãðàæ äà íñ êîå îá ùå ñò âî
äîëæ íû ôîð ìè ðî âàòü îáñ òà íîâ êó íå òåð ïè ìîñ òè ê çëî ó ïîò ðåá ëå íèþ
êîíñ òè òó öè îí íû ìè ïðà âà ìè.

Äîñ òî è í ñòâî ÿâ ëÿ åò ñÿ ôóí äà ìåí òîì öåëü íî ãî ïðà âî âî ãî ñòà òó ñà ëè÷ -
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íîñ òè, â ïåð âóþ î÷å ðåäü, ïðàâ, ñâî áîä è îáÿ çàí íîñ òåé ÷å ëî âå êà è ãðàæ -
äà íè íà.  Ïðè ýòîì ãëî áàëü íàÿ ìèñ ñèÿ äîñ òî è í ñòâà ðå à ëè çó åò ñÿ ïîñ ðå -
ä ñòâîì âñå ãî êîìï ëåê ñà ñóáú åê òèâ íûõ ïðàâ è ñâî áîä. 

Äàí íàÿ ëè íèÿ ÷åò êî ïðî âå äå íà â Êîíñ òè òó öèè Ðåñ ïóá ëè êè Êà çà õñ òàí.  

Â ïðî äîë æå íèå èäåé è ïðèí öè ïîâ ïðå àì áó ëû è ñòàòüè 1 (à òàê æå äðó -
ãèõ íîðì ðàç äå ëà I "Îá ùèå ïî ëî æå íèÿ")  ñòàòü åé 17 îï ðå äå ëå íî: "1.
Äîñ òî è í ñòâî ÷å ëî âå êà íåï ðè êîñ íî âåí íî. 2. Íèê òî íå äîë æåí ïîä âåð -
ãàòü ñÿ ïûò êàì, íà ñè ëèþ, äðó ãî ìó æåñ òî êî ìó èëè óíè æà þ ùå ìó ÷å ëî âå -
÷åñ êîå äîñ òî è í ñòâî îá ðà ùå íèþ èëè íà êà çà íèþ". Áå çóñ ëîâ íî, ëèøü
äàí íû ìè óñ òà íîâ ëå íè ÿ ìè, â ÷àñò íîñ òè, çàï ðå òîì ïû òîê è óíè çè òåëü -
íî ãî îá ðà ùå íèÿ ñ ÷å ëî âå êîì, äà ëå êî íå èñ ÷åð ïû âà åò ñÿ êîíñ òè òó öè îí -
íûé ñòà òóñ äîñ òî è í ñòâà ëè÷ íîñ òè.

Êàê ïîä ÷åð êè âà ëîñü ìíî ãè ìè äîê ëàä ÷è êà ìè, åñ òå ñò âåí íîå ïðà âî íà
äîñ òî è í ñòâî ïðåäñ òàâ ëÿ åò ñî áîé  îáåñ ïå ÷åí íóþ ãî ñó äà ð ñòâîì ïðà âî -
âóþ âîç ìîæ íîñòü ëè÷ íîñ òè ðå à ëè çî âàòü ñâîþ âû ñî êóþ ñóù íîñòü. Äëÿ
ýòî ãî â îñ íîâ íîì è îáû÷ íûõ çà êî íàõ  çàê ðåï ëÿ åò ñÿ íà áîð þðè äè ÷åñ -
êèõ  ñðåäñòâ è ãà ðàí òèé.   

Îá ùèå ïðèí öè ïû êîíñ òè òó öè îí íî ãî ñòà òó ñà ÷å ëî âå êà è ãðàæ äà íè íà,
íà è áî ëåå åì êèå ïî ñâî å ìó  ñóù íî ñò íî ìó è ñî äåð æà òåëü íî ìó íà ïîë íå -
íèþ, óñ òà íîâ ëå íû â ðÿ äå ñòà òåé êà çà õñ òà íñ êîé Êîíñ òè òó öèè. 

Â ñî îò âå ò ñòâèè  ñî ñòàòü åé 12 â íà øåé ñòðà íå ïðèç íà þò ñÿ è ãà ðàí òè -
ðó þò ñÿ ïðà âà è ñâî áî äû ÷å ëî âå êà â ñî îò âå ò ñòâèè ñ Êîíñ òè òó öè åé.
Ïðà âà è ñâî áî äû ÷å ëî âå êà ïðè íàä ëå æàò êàæ äî ìó îò ðîæ äå íèÿ, ïðèç -
íà þò ñÿ àá ñî ëþò íû ìè è íå îò ÷óæ äà å ìû ìè, îï ðå äå ëÿ þò ñî äåð æà íèå è
ïðè ìå íå íèå çà êî íîâ è èíûõ íîð ìà òèâ íûõ ïðà âî âûõ àê òîâ. Îñó ùå ñ -
òâëå íèå ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà íè íà íå äîëæ íî íà ðó øàòü
ïðàâ è ñâî áîä äðó ãèõ ëèö, ïî ñÿ ãàòü íà êîíñ òè òó öè îí íûé ñòðîé è îá -
ùå ñò âåí íóþ íðàâ ñòâåí íîñòü. 

Ñòàòü åé 13 ïðå äóñ ìîò ðå íî ïðà âî êàæ äî ãî, âíå çà âè ñè ìîñ òè îò ãðàæ äà í-
 ñòâà, íà ïðèç íà íèå åãî ïðà âî ñóáú å êò íîñ òè, âîç ìîæ íîñòü çà ùè ùàòü
ñâîè ïðà âà è ñâî áî äû âñå ìè íå ïðî òè âî ðå ÷à ùè ìè çà êî íó ñïî ñî áà ìè,
âêëþ ÷àÿ íå îá õî äè ìóþ îáî ðî íó. Ñó äåá íàÿ çà ùè òà ðàñï ðî ñò ðà íÿ åò ñÿ íà
ëþ áî ãî ÷å ëî âå êà.

Âñå ðàâ íû ïå ðåä çà êî íîì è ñó äîì, - ãëà ñèò ïóíêò 1 ñòàòüè 14. -  Íèê -
òî íå ìî æåò ïîä âåð ãàòü ñÿ êà êîé-ëè áî äèñê ðè ìè íà öèè ïî ìî òè âàì ïðî -
èñ õîæ äå íèÿ, ñî öè àëü íî ãî, äîëæ íî ñò íî ãî è èìó ùå ñò âåí íî ãî ïî ëî æå -
íèÿ, ïî ëà, ðà ñû, íà öè î íàëü íîñ òè, ÿçû êà, îò íî øå íèÿ ê ðå ëè ãèè, óáåæ -
äå íèé, ìåñ òà æè òåëü ñòâà èëè ïî ëþ áûì èíûì îáñ òî ÿ òåëü ñòâàì. 

Â Êîíñ òè òó öèè ñóáú åê òèâ íîå ïðà âî íà äîñ òî è í ñòâî ìà òå ðè à ëè çó åò ñÿ
òàê æå â äðó ãèõ ïðà âàõ è ñâî áî äàõ: ñâî áî äå ñà ìî âû ðà æå íèÿ   (ñòàòüÿ
20), ñâî áî äå ñî âåñ òè (ñòàòüÿ 22), ïðà âå íà ñâî áî äó îáú å äè íå íèé
(ñòàòüÿ 23), ïðà âå íà ñâî áî äó òðó äà, ñâî áîä íûé âû áîð ðî äà äå ÿ òåëü íîñ -
òè è ïðî ôåñ ñèè (ñòàòüÿ 24), íåï ðè êîñ íî âåí íîñ òè æè ëè ùà (ñòàòüÿ 25),
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ñâî áî äå ìèð íûõ ñîá ðà íèé, ìè òèí ãîâ è äå ìî í ñòðà öèé, øåñò âèé è ïè -
êå òè ðî âà íèé (ñòàòüÿ 32), ïðà âå íà äîñ òóï ê ãî ñó äà ð ñòâåí íîé ñëóæ áå
(ñòàòüÿ 33) è ðÿ äå èíûõ.

Ïðè ÷åì êàæ äîå ñóáú åê òèâ íîå ïðà âî, âõî äÿ ùåå êîì ïî íåí òîì â èíñ òè òóò
äîñ òî è í ñòâà ÷å ëî âå êà, èìå åò ñâîå íðàâ ñòâåí íî-ïðà âî âîå ïîäê ðåï ëå íèå. 

Â ñòàòüå 18 ïðà âî íà çà ùè òó êàæ äûì ñâî åé ÷åñ òè è äîñ òî è í ñòâà îáåñ -
ïå ÷å íî çàï ðå òîì íà íå ñà íê öè î íè ðî âàí íûé äîñ òóï ê ëè÷ íûì òàé íàì, à
òàê æå îáÿ çàí íîñòüþ ãî ñîð ãà íîâ, îá ùå ñò âåí íûõ îáú å äè íå íèé, äîëæ-
 íî ñò íûõ ëèö è ÑÌÈ îáåñ ïå ÷èòü ÷å ëî âå êó âîç ìîæ íîñòü îç íà êî ìèòü ñÿ
ñ   çàò ðà ãè âà þ ùè ìè åãî ïðà âà è èí òå ðå ñû äî êó ìåí òà ìè, ðå øå íè ÿ ìè è
èñ òî÷ íè êà ìè èí ôîð ìà öèè. 

Ñîã ëàñ íî ñòàòüå 19  êàæ äûé âïðà âå îï ðå äå ëÿòü è óêà çû âàòü èëè íå
óêà çû âàòü ñâîþ íà öè î íàëü íóþ, ïàð òèé íóþ è ðå ëè ãè îç íóþ ïðè íàä ëåæ -
íîñòü, à òàê æå ïîëü çî âàòü ñÿ ðîä íûì ÿçû êîì è êóëü òó ðîé, ñâî áîä íî
âû áè ðàòü ÿçû ê îá ùå íèÿ, âîñ ïè òà íèÿ, îáó ÷å íèÿ è òâîð ÷å ñò âà.

Â Êîíñ òè òó öèè ïðè ñó ò ñòâó åò ðÿä çàï ðå òîâ: öåí çó ðû, ïðî ïà ãàí äû èëè
àãè òà öèè íà ñèëü ñòâåí íî ãî èç ìå íå íèÿ êîíñ òè òó öè îí íî ãî ñòðîÿ, íà ðó -
øå íèÿ öå ëî ñò íîñ òè Ðåñ ïóá ëè êè, ïîä ðû âà áå çî ïàñ íîñ òè ãî ñó äà ð ñòâà,
âîé íû, ñî öè àëü íî ãî, ðà ñî âî ãî, íà öè î íàëü íî ãî, ðå ëè ãè îç íî ãî, ñîñ ëîâ -
íî ãî è ðî äî âî ãî ïðå âîñ õî ä ñòâà, à òàê æå êóëü òà æåñ òî êîñ òè è íà ñè ëèÿ
(ñòàòüÿ 20); ïðè íó äè òåëü íî ãî òðó äà, êî òî ðûé äî ïóñ êà åò ñÿ òîëü êî ïî
ïðè ãî âî ðó ñó äà ëè áî â óñ ëî âè ÿõ ÷ðåç âû ÷àé íî ãî èëè âî åí íî ãî ïî ëî æå -
íèÿ, êà êîé-ëè áî äèñê ðè ìè íà öèè â îá ëàñ òè óñ ëî âèé òðó äà, áå çî ïàñ íîñ -
òè è ãè ãè å íû è âîç íàã ðàæ äå íèÿ çà òðóä (ñòàòüÿ 24). 

Îñó ùå ñ òâëå íèå ïðà âà íà ñâî áî äó ñî âåñ òè íå äîëæ íî îáóñ ëàâ ëè âàòü
èëè îã ðà íè ÷è âàòü îá ùå ÷å ëî âå ÷åñ êèå è ãðàæ äà íñ êèå ïðà âà è îáÿ çàí -
íîñ òè ïå ðåä ãî ñó äà ð ñòâîì (ñòàòüÿ 22). 

Ïðèç íà þò ñÿ íå êî íñ òè òó öè îí íû ìè ëþ áûå äåéñòâèÿ, ñïî ñîá íûå íà ðó -
øèòü ìåæ íà öè î íàëü íîå ñîã ëà ñèå (ñòàòüÿ 39).

Îñ íîâ íûì Çà êî íîì ïðî âî çã ëà øå íû òðå áî âà íèÿ î íå îá õî äè ìîñ òè  ñîá -
ëþ äå íèÿ êàæ äûì Êîíñ òè òó öèè è çà êî íî äà òåëü ñòâà Ðåñ ïóá ëè êè Êà çà õ-
ñ òàí, îá óâà æå íèè ïðàâ, ñâî áîä, ÷åñ òè è äîñ òî è í ñòâà äðó ãèõ ëèö. 

Ðåã ëà ìåí òè ðóÿ áà ëàíñ ìåæ äó ïðà âà ìè è ñâî áî äà ìè ÷å ëî âå êà, ñ îä íîé
ñòî ðî íû, åãî îáÿ çàí íîñ òÿ ìè è îò âå ò ñòâåí íîñòüþ - ñ äðó ãîé, Êîíñ òè òó -
öèÿ ïðå äóñ ìàò ðè âà åò âîç ìîæ íîñòü îã ðà íè ÷å íèÿ ïðàâ è ñâî áî äû ÷å ëî -
âå êà è ãðàæ äà íè íà. Îä íà êî òà êèå îã ðà íè ÷å íèÿ  ìî ãóò áûòü ââå äå íû
òîëü êî çà êî íà ìè è ëèøü â òîé ìå ðå, â êà êîé ýòî íå îá õî äè ìî â öå ëÿõ
çà ùè òû êîíñ òè òó öè îí íî ãî ñòðîÿ, îõ ðà íû îá ùå ñò âåí íî ãî ïî ðÿä êà,
ïðàâ è ñâî áîä ÷å ëî âå êà, çäî ðîâüÿ è íðàâ ñòâåí íîñ òè íà ñå ëå íèÿ. Íå äî -
ïóñ êà åò ñÿ íè â êà êîé ôîð ìå îã ðà íè ÷å íèå ïðàâ è ñâî áîä ãðàæ äàí ïî
ïî ëè òè ÷åñ êèì ìî òè âàì. Îò äåëü íûå ïðà âà è ñâî áî äû, â òîì ÷èñ ëå ïðà -
âî íà ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî,  íå ïîä ëå æàò îã ðà íè ÷å íèþ íè â êà -
êèõ ñëó ÷à ÿõ (ñòàòüÿ 39).
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Äîñ òî è í ñòâî ëè÷ íîñ òè êàê êîíñ òè òó öè îí íàÿ öåí íîñòü èã ðà åò âàæ íåé -
øóþ ðîëü â ôîð ìè ðî âà íèè äåéñòâó þ ùå ãî ïðà âà. Âåäü îò òî ãî, íàñ êîëü -
êî îñîç íà åò ñÿ ýòà öåí íîñòü â ïðî öåñ ñå ïðà âîò âîð ÷å ñò âà, çà âè ñèò ïðî -
íèê íî âå íèå äó õà, èäåé è ïî ëî æå íèé Êîíñ òè òó öèè â çà êî íî äà òåëü íûå
è èíûå ïðà âî âûå àê òû. È ñà ìîå ãëàâ íîå -  ýô ôåê òèâ íîñòü ïðàê òè ÷åñ -
êîé ðå à ëè çà öèè ïî òåí öè à ëà äîñ òî è í ñòâà ëè÷ íîñ òè. 

Äîñ òî è í ñòâî ëè÷ íîñ òè îáåñ ïå ÷è âà åò ñÿ íîð ìà ìè âñåõ (èëè áîëü øè í ñòâà)
îò ðàñ ëåé ïðà âà, ïðåæ äå âñå ãî, ïóá ëè÷ íî ãî. Â êîíñ òè òó öè îí íîì ïðà âå
ýòî çà êî íî äà òåëü ñòâî î âû áî ðàõ, î ñðåä ñòâàõ ìàñ ñî âîé èí ôîð ìà öèè, î
ðå ëè ãè îç íîé äå ÿ òåëü íîñ òè, îá îá ùå ñò âåí íûõ îáú å äè íå íè ÿõ, î ãî ñó äà ð -
ñòâåí íîé íà öè î íàëü íîé ïî ëè òè êå, î ïàð ëà ìåí òå è ñòà òó ñå åãî äå ïó òà òîâ
è äðó ãèõ êîíñ òè òó öè îí íûõ è îáû÷ íûõ çà êî íàõ. ×å ëî âå ÷åñ êîå äîñ òî è í -
ñòâî îõ ðà íÿ åò ñÿ óãî ëîâ íûì ïðà âîì, à òàê æå ãðàæ äà íñ êèì ïðà âîì. Ñ
ó÷å òîì îáåñ ïå ÷å íèÿ äîñ òî è í ñòâà âûñò ðî å íî ñó äîï ðî èç âî ä ñòâî, óðå ãó ëè -
ðî âàí íîå íîð ìà ìè óãî ëîâ íî-ïðî öåñ ñó àëü íî ãî è ãðàæ äà íñ êîãî ïðî öåñ ñó -
àëü íî ãî ïðà â. 

Âåð õîâ íûì Ñó äîì Ðåñ ïóá ëè êè Êà çà õñ òàí ïðè íÿ òî íåñ êîëü êî íîð ìà òèâ -
íûõ ïîñ òà íîâ ëå íèé, â ÷àñò íîñ òè, "Î ïðè ìå íå íèè íîðì óãî ëîâ íî ãî è óãî -
ëîâ íî-ïðî öåñ ñó àëü íî ãî çà êî íî äà òåëü ñòâà ïî âîï ðî ñàì ñîá ëþ äå íèÿ ëè÷ -
íîé ñâî áî äû è íåï ðè êîñ íî âåí íîñ òè äîñ òî è í ñòâà ÷å ëî âå êà, ïðî òè âî äåé -
ñòâèÿ ïûò êàì, íà ñè ëèþ, äðó ãèì æåñ òî êèì èëè óíè æà þ ùèì ÷å ëî âå ÷åñ -
êîå äîñ òî è í ñòâî âè äàì îá ðà ùå íèÿ è íà êà çà íèÿ" (îò 28 äå êàá ðÿ 2009 ã.),
"Î ïðè ìå íå íèè ñó äà ìè çà êî íî äà òåëü ñòâà î âîç ìå ùå íèè ìî ðàëü íî ãî âðå -
äà" (îò 21 èþ íÿ 2001 ã. ñ ïîñ ëå äó þ ùè ìè èç ìå íå íè ÿ ìè è äî ïîë íå íè ÿ ìè),
"Î ïðè ìå íå íèè â ñó äåá íîé ïðàê òè êå çà êî íî äà òåëü ñòâà î çà ùè òå ÷åñ òè,
äîñ òî è í ñòâà è äå ëî âîé ðå ïó òà öèè ôè çè ÷åñ êèõ è þðè äè ÷åñ êèõ ëèö" (îò
18 äå êàá ðÿ 1992 ã. ñ ïîñ ëå äó þ ùè ìè èç ìå íå íè ÿ ìè è äî ïîë íå íè ÿ ìè). 

Êîíñ òè òó öè îí íûì Ñî âå òîì Ðåñ ïóá ëè êè Êà çà õñ òàí îï ðå äå ëåí ðÿä ïðà -
âî âûõ ïî çè öèé, à òàê æå ðå êî ìåí äà öèé åæå ãîä íûõ ïîñ ëà íèé î ñîñ òî ÿ -
íèè êîíñ òè òó öè îí íîé çà êîí íîñ òè â ñòðà íå. Êàê è îð ãà íà ìè êîíñ òè òó -
öè îí íîé þñ òè öèè äðó ãèõ ñòðàí, íà ìè íå âû ðà áî òà íî  íîð ìà òèâ íîå îï -
ðå äå ëå íèå ïî íÿ òèÿ "ïðà âî íà ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî". Âìåñ òå ñ òåì
ïîñ òî ÿí íî èñ ïîëü çó åò ñÿ åãî êîíñ òè òó öè îí íûé ïî òåí öè àë, ïðåä ëà ãà åò -
ñÿ âè äå íèå åãî îò äåëü íûõ õà ðàê òå ðèñ òèê è êîì ïî íåíò. 

Ïî ïóò íî ïîä äåð æó òåõ ó÷àñò íè êîâ íû íåø íåé êîí ôå ðåí öèè, êî òî ðûå
óò âå ðæ äà ëè, ÷òî  ïðàê òè ÷åñ êè êàæ äîå ðå øå íèå îð ãà íà êîíñ òè òó öè îí -
íî ãî êîíò ðî ëÿ î òîì èëè èíîì ñóáú åê òèâ íîì ïðà âå çàò ðà ãè âà åò äîñ òî -
è í ñòâî ÷å ëî âå êà. Àíà ëî ãè÷ íî ýòîìó, íà ðó øå íèå ëþ áî ãî ñóáú åê òèâ íî -
ãî ïðà âà åñòü íà ðó øå íèå ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà.

Íà è áî ëåå ïî êà çà òåëü íûì ÿâ ëÿ åò ñÿ Íîð ìà òèâ íîå ïîñ òà íîâ ëå íèå Êîíñ -
òè òó öè îí íî ãî Ñî âå òà îò 27 ôåâ ðà ëÿ 2008 ã. ¹ 2 "Î ïðî âåð êå êîíñ òè -
òó öè îí íîñ òè ÷àñ òåé ïåð âîé è ÷åò âåð òîé ñòàòüè 361 Óãî ëîâ íî ãî êî äåê -
ñà Ðåñ ïóá ëè êè Êà çà õñ òàí ïî îá ðà ùå íèþ Êàï øà ãàéñ êî ãî ãî ðî äñ êî ãî
ñó äà Àë ìà òè íñ êîé îá ëàñ òè". 193
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Â õî äå ñó äåá íî ãî ðàç áè ðà òåëü ñòâà ñòî ðî íîé çà ùè òû áû ëî çà ÿâ ëå íî õî -
äà òàé ñòâî îá îá ðà ùå íèè â Êîíñ òè òó öè îí íûé Ñî âåò ñ ïðåäñ òàâ ëå íè åì
î ïðèç íà íèè íå êî íñ òè òó öè îí íîé íîð ìû Óãî ëîâ íî ãî êî äåê ñà Ðåñ ïóá ëè -
êè Êà çà õñ òàí, óñ òà íàâ ëè âà þ ùåé óãî ëîâ íóþ îò âå ò ñòâåí íîñòü çà ñî âåð -
øå íèå àê òà ÷ëå íîâ ðå äè òåëü ñòâà ãðóï ïîé ëèö, ñî äåð æà ùèõ ñÿ â ó÷ ðåæ -
äå íè ÿõ, îáåñ ïå ÷è âà þ ùèõ èçî ëÿ öèþ îò îá ùå ñò âà, â öå ëÿõ äåñ òà áè ëè çà -
öèè íîð ìàëü íîé äå ÿ òåëü íîñ òè ó÷ ðåæ äå íèé ëè áî âîñï ðå ïÿ ò ñòâî âà íèÿ
çà êîí íîé äå ÿ òåëü íîñ òè ñîò ðóä íè êîâ ó÷ ðåæ äå íèé. Ïî ìíå íèþ àâ òî ðîâ
õî äà òàé ñòâà, àê òû ÷ëå íîâ ðå äè òåëü ñòâà ÿâ ëÿ þò ñÿ ñïî ñî áîì çà ùè òû
îñóæ äåí íû ìè ñâî èõ ïðàâ è ñâî áîä îò íåï ðà âî ìåð íûõ äåéñòâèé àä ìè -
íè ñò ðà öèè ó÷ ðåæ äå íèÿ è îáóñ ëîâ ëå íû èõ ïðà âîì íà ïðèç íà íèå ïðà âî -
ñóáú å êò íîñ òè è ñâî áîä íîå âû ðà æå íèå ñâî å ãî ìíå íèÿ. Äàí íîå õî äà òàé -
ñòâî ñó äîì áû ëî óäîâ ëåò âî ðå íî.

Íà îñ íî âå àíà ëè çà íîðì Êîíñ òè òó öèè, ïðèç íàí íûõ Êà çà õñ òà íîì ìåæ -
äó íà ðîä íî-ïðà âî âûõ àê òîâ ÎÎÍ ïî îá ðà ùå íèþ ñ çàê ëþ ÷åí íû ìè,
Êîíñ òè òó öè îí íûé Ñî âåò ïðè øåë ê âû âî äó î òîì, ÷òî ñî âåð øå íèå àê -
òîâ ÷ëå íîâ ðå äè òåëü ñòâà ìî æåò ÿâ ëÿòü ñÿ ôîð ìîé âû ðà æå íèÿ ìíå íèÿ
(ïðî òåñ òà) è ðàñ ñìàò ðè âàòü ñÿ êàê ñïî ñîá çà ùè òû ñâî èõ ïðàâ ëè öà ìè,
ëè øåí íû ìè ñâî áî äû. Â òà êèõ ñëó ÷à ÿõ ïðèâ ëå ÷å íèå ê îò âå ò ñòâåí íîñ òè
çà ÷ëå íîâ ðå äè òåëü ñòâî ñëå äó åò ðàñ öå íè âàòü êàê îã ðà íè ÷å íèå ïðà âà íà
ñâî áî äó âû ðà æå íèÿ ìíå íèÿ, êî òî ðîå ÿâ ëÿ åò ñÿ ñîñ òàâ ëÿ þ ùåé ñâî áî äû
ñëî âà, ãà ðàí òè ðî âàí íî é ñòàòü åé 20 Îñ íîâ íî ãî Çà êî íà. 

Ê ÷èñ ëó âàæ íåé øèõ ïðàâ ÷å ëî âå êà è ãðàæ äà íè íà îò íî ñèò ñÿ ïðà âî íà
íåï ðè êîñ íî âåí íîñòü ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà (ïóíêò 1 ñòàòüè 17
Êîíñ òè òó öèè Ðåñ ïóá ëè êè), êî òî ðîå íå ïîä ëå æèò îã ðà íè ÷å íèþ íè â êà -
êèõ ñëó ÷à ÿõ (ïóíêò 3 ñòàòüè 39 Îñ íîâ íî ãî Çà êî íà). Êîíñ òè òó öè îí íîå
ïðà âî íà íåï ðè êîñ íî âåí íîñòü ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà äî ïîë íÿ åò ñÿ
çàï ðå òîì íà ïðè ìå íå íèå ïû òîê, íà ñè ëèÿ, äðó ãî ãî æåñ òî êî ãî èëè óíè -
æà þ ùå ãî ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî îá ðà ùå íèÿ èëè íà êà çà íèÿ (ïóíêò
2 ñòàòüè 17 Êîíñ òè òó öèè), ñâè äå òåëü ñòâó þ ùèì î òîì, ÷òî ïðà âî íà
íåï ðè êîñ íî âåí íîñòü ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà ðàñï ðî ñò ðà íÿ åò ñÿ è
íà ëèö, ñî äåð æà ùèõ ñÿ â ìåñ òàõ ëè øå íèÿ ñâî áî äû. 

Èç ìà òå ðè à ëîâ êîíñ òè òó öè îí íî ãî ïðî èç âî ä ñòâà ñëåäóåò, ÷òî óñ ëî âèÿ
ñî äåð æà íèÿ îñóæ äåí íûõ ê ëè øå íèþ ñâî áî äû è èíûõ ëèö, ñî äåð æà -
ùèõ ñÿ ïîä ñòðà æåé, íå âñåã äà îò âå ÷à þò òðå áî âà íè ÿì íà öè î íàëü íî ãî
çà êî íî äà òåëü ñòâà, îðè åí òè ðî âàí íî ãî íà ïðè î ðè òåò îá ùå ÷å ëî âå ÷åñ êèõ
öåí íîñ òåé, îáåñ ïå ÷å íèå ñèñ òå ìû ãà ðàí òèé, èñê ëþ ÷à þ ùèõ óíè æå íèå
÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà.

Èñ õî äÿ èç ýòî ãî, ïðè ïðî âåð êå êîíñ òè òó öè îí íîñ òè ÷àñ òåé ïåð âîé è
÷åò âåð òîé ñòàòüè 361 Óãî ëîâ íî ãî êî äåê ñà è ó÷è òû âàÿ õà ðàê òåð òà êî ãî
ÿâ ëå íèÿ êàê ÷ëå íîâ ðå äè òåëü ñòâî, ïðè êî òî ðîì âðåä ÷å ëî âå êîì ïðè ÷è -
íÿ åò ñÿ ñà ìî ìó ñå áå è íå ñîï ðî âîæ äà åò ñÿ íà ñè ëè åì â îò íî øå íèè äðó -
ãèõ ëèö ëè áî èíû ìè ïðî òè âîï ðàâ íû ìè äåéñòâè ÿ ìè, Êîíñ òè òó öè îí íûé
Ñî âåò ïîñ ÷è òàë, ÷òî ÷ëå íîâ ðå äè òåëü ñòâî, êàê êðàé íÿÿ ôîð ìà ïðî òåñ òà,
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ìî æåò áûòü ñïî ñî áîì çà ùè òû ñîáñòâåí íî ãî äîñ òî è í ñòâà ëè öà ìè, èçî -
ëè ðî âàí íû ìè îò îá ùå ñò âà (ïóíêò 1 ñòàòüè 13 Êîíñ òè òó öèè). Ñëå äî âà -
òåëü íî, îã ðà íè ÷å íèå, äà æå çà êî íîì, âîç ìîæ íîñ òè çà ùè òû ñâî èõ ïðàâ
è ñâî áîä ëè öà ìè, ëè øåí íû ìè ñâî áî äû, ïó òåì êðè ìè íà ëè çà öèè àê òîâ
÷ëå íîâ ðå äè òåëü ñòâà äî ïóñ òè ìî ëèøü ïðè íå ó êîñ íè òåëü íîì ñîá ëþ äå -
íèè òðå áî âà íèé ïóíê òà 1 ñòàòüè 39 Îñ íîâ íî ãî Çà êî íà. 

Îã ðà íè ÷è âà þ ùèé êîíñ òè òó öè îí íûå ïðà âà è ñâî áî äû ÷å ëî âå êà è ãðàæ -
äà íè íà çà êîí, êàê êîíñ òà òè ðî âàë Êîíñ òè òó öè îí íûé Ñî âåò, äîë æåí ñî -
îò âå ò ñòâî âàòü òðå áî âà íè ÿì þðè äè ÷åñ êîé òî÷ íîñ òè è ïðåäñ êà çó å ìîñ òè
ïîñ ëå ä ñòâèé, òî åñòü åãî íîð ìû äîëæ íû áûòü ñôîð ìó ëè ðî âà íû ñ äîñ -
òà òî÷ íîé ñòå ïåíüþ ÷åò êîñ òè è îñ íî âà íû íà ïî íÿò íûõ êðè òå ðè ÿõ, ïîç -
âî ëÿ þ ùèõ ñî âñåé îï ðå äå ëåí íîñòüþ îò ëè ÷àòü ïðà âî ìåð íîå ïî âå äå íèå
îò ïðî òè âîï ðàâ íî ãî, èñê ëþ ÷àÿ âîç ìîæ íîñòü ïðî èç âîëü íîé èí òå ðï ðå -
òà öèè ïî ëî æå íèé çà êî íà. Ìå ðû óãî ëîâ íî-ïðà âî âî ãî ïðè íóæ äå íèÿ, à
òàê æå ïðå äóï ðåæ äå íèÿ ïðåñ òóï ëå íèé, äîëæ íû îò âå ÷àòü ïðèí öè ïàì
ñïðà âåä ëè âîñ òè è ñî ðàç ìåð íîñ òè óãî ëîâ íîé îò âå ò ñòâåí íîñ òè, à òàê æå
çà ùè ùà å ìûì Îñ íîâ íûì Çà êî íîì öåí íîñ òÿì, âûñ øè ìè èç êî òî ðûõ ÿâ -
ëÿ þò ñÿ ÷å ëî âåê, åãî æèçíü, ïðà âà è ñâî áî äû. 

Ïðè ìå íè òåëü íî ê ïðåä ìå òó îá ðà ùå íèÿ  ïî ëî æå íèÿ ïóíê òà 1 ñòàòüè 39
Êîíñ òè òó öèè îç íà ÷à þò, ÷òî çà ùè òà êîíñ òè òó öè îí íî ãî ñòðîÿ, îõ ðà íà îá -
ùå ñò âåí íî ãî ïî ðÿä êà, ïðàâ è ñâî áîä ÷å ëî âå êà, çäî ðîâüÿ è íðàâ ñòâåí íîñ -
òè íà ñå ëå íèÿ ìî ãóò îáóñ ëî âèòü îã ðà íè ÷å íèå ïðàâ è ñâî áîä, åñ ëè òà êîå
îã ðà íè ÷å íèå àäåê âàò íî çà êîí íî îáîñ íî âàí íûì öå ëÿì è îò âå ÷à åò òðå áî -
âà íè ÿì ñïðà âåä ëè âîñ òè, ÿâ ëÿ åò ñÿ ïðî ïîð öè î íàëü íûì, ñî ðàç ìåð íûì è
íå îá õî äè ìûì â äå ìîê ðà òè ÷åñ êîì ãî ñó äà ð ñòâå äëÿ çà ùè òû êîíñ òè òó öè -
îí íî çíà ÷è ìûõ öåí íîñ òåé. Ïðè ýòîì çà êîí, îã ðà íè ÷è âà þ ùèé ïðà âà è
ñâî áî äû ÷å ëî âå êà è ãðàæ äà íè íà, äîë æåí áûòü ñôîð ìó ëè ðî âàí, êàê óæå
îò ìå ÷à ëîñü, ïðå äåëü íî ÿñ íî, ÷åò êî óêà çû âàòü, êàê íà ïðèç íà êè ïðà âî íà -
ðó øå íèÿ, òàê è íà êîíñ òè òó öè îí íûå öå ëè, â çà ùè òó êî òî ðûõ îí ïðè íÿò,
íå äî ïóñ êàÿ âîç ìîæ íîñ òè íå îä íîç íà÷ íî ãî åãî òîë êî âà íèÿ. Îñ ïà ðè âà å -
ìûå  íîð ìû Óãî ëîâ íî ãî Êî äåê ñà ýòèì òðå áî âà íè ÿì íå îò âå ÷à þò.

Â èòî ãå ÷àñòü ïåð âàÿ è ÷àñòü ÷åò âåð òàÿ (îò íî ñè òåëü íî óñ òà íîâ ëå íèÿ
êâà ëè ôè öè ðó þ ùèõ ïðèç íà êîâ ÷àñ òè ïåð âîé) ñòàòüè 361 Óãî ëîâ íî ãî
Êî äåê ñà áû ëè ïðèç íà íû íå êî íñ òè òó öè îí íû ìè. 

Êîíñ òè òó öè îí íûé Ñî âåò, òà êèì îá ðà çîì, ïðåäñ òà âèë ñâîå âè äå íèå
êëþ ÷å âûõ àñ ïåê òîâ óò âå ðæ äà þ ùå ãî ñÿ êîíñ òè òó öè î íà ëèç ìà. Â èõ ÷èñ ëå
îð ãà íè ÷åñ êàÿ âçà è ìîñ âÿçü âûñ øåé öåí íîñ òè Êà çà õñ òà íà - ÷å ëî âå êà, åãî
æèç íè, ïðàâ è ñâî áîä ñ äå ìîê ðà òè ÷åñ êèì, ñâåòñ êèì, ïðà âî âûì è  ñî öè -
àëü íûì ãî ñó äà ð ñòâîì;   íå îá õî äè ìîñòü  àíà ëè çà íîðì Îñ íîâ íî ãî Çà êî -
íà î ïðà âàõ, ñâî áî äàõ è îáÿ çàí íîñ òÿõ â èõ åäèí ñòâå è ñèñ òåì íîé öå -
ëî ñò íîñ òè; ïîëü çî âà íèå â Êà çà õñ òà íå ëè öà ìè, ëè øåí íû ìè ñâî áî äû,
âñå ìè ïðà âà ìè è ñâî áî äà ìè, ãà ðàí òè ðî âàí íû ìè Êîíñ òè òó öè åé è ïðèç -
íàí íû ìè Ðåñ ïóá ëè êîé ìåæ äó íà ðîä íî-ïðà âî âû ìè äî êó ìåí òà ìè, ñ ó÷å -
òîì îã ðà íè ÷å íèé, íå èç áåæ íûõ äëÿ æèç íè â óñ ëî âè ÿõ èçî ëÿ öèè îò îá -
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ùå ñò âà; ðàñï ðî ñò ðà íå íèå ïðà âà íà íåï ðè êîñ íî âåí íîñòü ÷å ëî âå ÷åñ êî ãî
äîñ òî è í ñòâà è íà ëèö, ñî äåð æà ùèõ ñÿ â ìåñ òàõ ëè øå íèÿ ñâî áî äû; òîë -
êî âà íèå ïî ëî æå íèÿ Êîíñ òè òó öèè î òîì, ÷òî ïðà âà è ñâî áî äû ÷å ëî âå êà
îï ðå äå ëÿ þò ñî äåð æà íèå çà êî íîâ è èíûõ ïðà âî âûõ àê òîâ â òîì ñìûñ ëå,
÷òî ïðî âî çã ëà øåí íûå  Êîíñ òè òó öè åé ïðà âà è ñâî áî äû ÷å ëî âå êà ÿâ ëÿ -
þò ñÿ îñ íî âî ïî ëà ãà þ ùè ìè ïðè ðàç ðà áîò êå è ïðè íÿ òèè çà êî íîâ è èíûõ
íîð ìà òèâ íûõ ïðà âî âûõ àê òîâ, óñ òà íàâ ëè âà þ ùèõ óñ ëî âèÿ è ïî ðÿ äîê
îñó ùå ñ òâëå íèÿ ýòèõ ïðàâ è ñâî áîä; òðå áî âà íèÿ ê çà êî íó, îã ðà íè ÷è âà þ -
ùå ìó êîíñ òè òó öè îí íûå ïðà âà è ñâî áî äû ÷å ëî âå êà è ãðàæ äà íè íà. 

Â äàëü íåé øåì â Êà çà õñ òà íå áû ëà íà ÷à òà è ïðî äîë æà åò ñÿ ïî íû íå ðà áî -
òà ïî ìî íè òî ðèí ãó è èç ìå íå íèþ çà êî íîâ, â êî òî ðûõ ñî äåð æàò ñÿ íîð -
ìû îá îã ðà íè ÷å íèè ïðàâ è ñâî áîä ëè÷ íîñ òè, âêëþ ÷àÿ ïðà âî íà ÷å ëî âå -
÷åñ êîå äîñ òî è í ñòâî. Ìíî ãèå îò íî øå íèÿ, êî òî ðûå ðà íåå áû ëè óðå ãó ëè -
ðî âà íû ïîä çà êîí íû ìè íîð ìà òèâ íû ìè ïðà âî âû ìè àê òà ìè, ïîä âå ðã íó òû
ðå âè çèè è ïðè íå îá õî äè ìîñ òè ñîõ ðà íå íèÿ ïîä íÿ òû íà óðî âåíü çà êî íà.
Ïîñ òå ïåí íî ìå íÿ åò ñÿ ïðà âîï ðè ìå íè òåëü íàÿ ïðàê òè êà. Â ñâî åé ñî âî -
êóï íîñ òè ýòî ñïî ñî á ñòâó åò ïå ðå ìå ùå íèþ êîíñ òè òó öè îí íûõ öåí íîñ òåé
èç ãëàâ íî ãî äî êó ìåí òà ñòðà íû â ðå àëü íóþ äåéñòâè òåëü íîñòü.

Ñ÷è òàþ, ÷òî íà XIX Åðå âà íñ êîé ìåæ äó íà ðîä íîé êîí ôå ðåí öèè  ñîñ òî -
ÿ ëîñü âåñü ìà íà ñû ùåí íîå ïðî ôåñ ñè î íàëü íîå îá ñóæ äå íèå. Îð ãà íè çà -
òî ðû ïðåäï ðè íÿ ëè äëÿ ýòî ãî ìàê ñè ìóì óñè ëèé. Íà ðÿ äó ñ êîíñ òà òà öè -
åé îá ùèõ ïîä õî äîâ è âû âî äîâ, äèñ êóñ ñèÿ âû ÿ âè ëà  äîñ òà òî÷ íî âû ñî -
êóþ ïðîá ëåì íîñòü îò íî øå íèé ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà êàê êîíñ òè -
òó öè îí íîé öåí íîñ òè è êàê ñóáú åê òèâ íî ãî ïðà âà ëè÷ íîñ òè.  

Òàê, îä íèì èç äîê ëàä ÷è êîâ áû ëî âûñ êà çà íî íå ñîã ëà ñèå ñ, êàê îí âû ðà -
çèë ñÿ, "ôå òè øè çà öè åé"  äîñ òî è í ñòâà ëè÷ íîñ òè, åãî îï ðå äå ëÿ þ ùå ãî õà -
ðàê òå ðà â îò íî øå íèè èíûõ ïðàâ è ñâî áîä ÷å ëî âå êà è ãðàæ äà íè íà,
êîíñòðóê öèè ãî ñó äà ð ñòâåí íîé âëàñ òè. Êîë ëå ãè îò ìå ÷à ëè  ïðè ñó ò ñòâó -
þ ùóþ ïðî òè âî ðå ÷è âîñòü  ìåæ äó îò äåëü íû ìè êîì ïî íåí òà ìè âíóò ðåí -
íå ãî ìè ðà ÷å ëî âå êà, à òàê æå ìåæ äó çíà ÷è ìû ìè äëÿ äîñ òî è í ñòâà íå êî -
òî ðû ìè èíû ìè ïðà âà ìè è ñâî áî äà ìè, íàï ðè ìåð, ìåæ äó ñâî áî äîé ñà -
ìî âû ðà æå íèÿ è ñâî áî äîé âå ðî èñ ïî âå äà íèÿ. 

Ñ ïî çè öèè ñà ìî è äåí òè ôè êà öèè, ÷òî äëÿ îä íî ãî èí äè âè äà ïðåäñ òàâ ëÿ -
åò ñÿ ïðå äåëü íî âàæ íûì è îï ðå äå ëÿ þ ùèì, äëÿ äðó ãî ãî ÿâ ëÿ åò ñÿ íåç íà -
÷è òåëü íûì è âòî ðîñ òå ïåí íûì. Ñ îä íîé ñòî ðî íû,  ìî æåò áûòü îöå íå -
íî â êà ÷å ñò âå ïî ëî æè òåëü íî ãî ñòðåì ëå íèå ãî ñó äà ð ñòâà ìàê ñè ìàëü íî
çàê ðå ïèòü ïðà âîì âñå ñòî ðî íû äîñ òî è í ñòâà ëè÷ íîñ òè. Îä íà êî, ñ äðó -
ãîé ñòî ðî íû, ñäå ëàòü ýòî è íå âîç ìîæ íî, è íå öå ëå ñî îá ðàç íî â ñè ëó çíà -
÷è òåëü íîé âå ðî ÿò íîñ òè  îïàñ íîñ òè îã ðà íè ÷èòü èëè âîâ ñå ñêî âàòü ñà ìî -
óò âå ðæ äå íèå âíóò ðåí íåé ñâî áî äû ÷å ëî âå êà.

Îä íà êî ïîä íÿ òûå â õî äå ðàç ãî âî ðà ñëîæ íîñ òè ëèøü åùå áî ëåå àê òó à -
ëè çè ðî âà ëè  òå ìó Êîí ôå ðåí öèè è íå îá õî äè ìîñòü âîçâ ðà ùå íèÿ ê íåé
â áó äó ùåì. 
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SUMMARY

In the Republic of Kazakhstan human dignity is considered as constitution-
al value and it is related to the fields of law, ethics and morality.

Human dignity is directly related to the right of the person to decent life.

In regard to human dignity as constitutional vale, it is important to take
into consideration the circumstance that each individual must realize that
ensuring life of dignity requires contribution to the common good, and the
state must ensure humanity, equality and justice as a democratic instru-
ment.

Axiological significance of human dignity as the basis of balance of pub-
lic, private, as well as subjective human right, is stipulated by the
Constitution of the Republic of Kazakhstan.

As a constitutional value, human dignity is one of the essential elements
of modern constitutionalism.

Dignity is the foundation of solid legal status of the individual, and the
rights, freedoms and duties of the person and the citizen are of pivotal
importance.
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ACCESS TO AN INDEPENDENT COURT: 

A GUARANTEE OF PROTECTION OF HUMAN

DIGNITY AS A CONSTITUTIONAL VALUE

(THE BULGARIAN EXPERIENCE)

BLAGOVEST PUNEV 

Judges at the Constitutional Court of the Republic of Bulgaria

RUMEN NENKOV

Judges at the Constitutional Court of the Republic of Bulgaria

In a most general philosophical aspect, the notion of "dignity" is associated
with the individual's idea of his own personality, of his place in respect of
the rest of the people. The historical development of humanist ideas and
democracy as a basis of social organisation has led to identifying dignity
with the uniqueness and irreplaceability of each member of the human race
rather than with the narrow perimeter reserved for an elite of high-status and
power-wielding social groups. Step by step, the idea of the supremacy of one
person over another has been giving way to the concept of the absolute
value of the human individual, of its inimitable individuality. Hence, quite
logically dignity, which was originally confined to the domain of morals and
ethics, increasingly started to acquire legal dimensions as well.

Ever since the development of the earliest legal systems, there has been a
conceptual linkage between human rights and human dignity. The very
idea of human rights protection is related to people's resistance to oppres-
sion, humiliation and despotism which has been exerted on them by the
State or powerful social structures. The concept of human dignity builds a
logical link between the most important human rights related to personal
inviolability, the freedom to carry out economic activity (including the pro-
tection of the right to own property), the freedom of conscience, thought
and expression. These are the so-called "first-generation rights" or classi-
cal human rights, which are characterised by the following features:

(A) universality: these rights are inherent to every human individual,
regardless of the community to which he or she belongs;

(B) negativity: to be exercised, these rights do not require any outside
facility but only refraining by the rest of the legal subjects, and above
all by the State, from impeding them by invading the privacy of their
holder; B
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(C) cause of action: when these rights are violated or jeopardised, their
holders have at their disposal an option to claim and to obtain effec-
tive support from the competent rights-defending State bodies,
including the court.

Contemporary constitutionalism treats dignity simultaneously as a human
right and as a constitutional value which provides a foundation for the rest
of the fundamental rights. In this respect, modern constitutions follow the
model of the Universal Declaration of Human Rights of 1948. On the one
hand, they proclaim that human beings are born equal in dignity because
in a democratic and humane society every separate individual is valued not
considering his supremacy over the rest but from the point of view of that
individual's unique contribution to the community. This finds expression in
the adoption of the principle of equality before the law while taking into
consideration the more substantial differences among people, assessed in a
positive or negative aspect from the point of view of the established value
system. On the other hand, the constitutions hold that, per se, dignity con-
stitutes a foundation of the rest of the fundamental rights. In this connec-
tion, Kant's imperative is as relevant as ever: "Always treat man as an end
and never as a means to an end", i.e. the human individual must be respect-
ed as a subject rather than as an object of every activity, including the activ-
ity of social governance. Human dignity is based on the self-esteem of the
distinct individual. Again, Kant held that "the intrinsic value of man" is
absolute, not relative. Hence the exercise of any fundamental right may not
be used to harm the dignity of another person, even where there are pre-
requisites to lawfully restrict this right (to this effect, see the explanation on
Article 1 of the Charter of Fundamental Rights of the European Union).

The Constitution of the Republic of Bulgaria follows the model described
above. In its Preamble, the dignity of the human person is elevated to the
status of a paramount principle, and Article 6 (1) proclaims that "all peo-
ple are born free and equal in dignity and rights". The specific regulation
of the particular fundamental rights lends human dignity the nature of a
universally mandatory positive right. Historical experience shows, howev-
er, that the precepts of the basic law prove to be merely empty-worded
declarations in conditions of totalitarian governance and oppression.
Hence, the democratic State committed to the rule of law is bound to do
everything necessary to counter the manifestations of degrading the digni-
ty of the human person. This commitment of the State is expressly formu-
lated in Article 4 (2) of the Constitution and is elaborated in a number of
other constitutional provisions.

The main point is what mechanism of constitutional law should be estab-
lished to effectively counter encroachments on fundamental rights and,
respectively, on human dignity that is incorporated into their content. It was
pointed out above that the exercise of first-generation fundamental constitu-
tional rights (personal and political rights) enjoys protection from the State,
i.e. upon violation of such right its holder may seek and obtain assistance 199
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from the competent State bodies. It is within this context that one should
view the provision of Article 56 of the Constitution which states: "Every cit-
izen, whose rights or legitimate interests are violated or jeopardised, shall
have the right to remedy. Appearing before any institution of State, every
citizen may be accompanied by legal counsel." The basic law thus lends the
right to remedy the nature of a fundamental constitutional right. Its essen-
tial content encompasses the empowerment of every person coming under
the national jurisdiction to oppose, by its own active steps, all possible
sources of violation or jeopardy of his rights and legitimate interests. In its
nature, the right to remedy, unlike most other fundamental rights, is a uni-
versal procedural right intended to serve as a safeguard for the realisation of
the rest of the rights envisaged in the constitutional provisions.

The significance of the right to remedy, however, is not limited to an instru-
ment intended to serve fundamental rights whose realisation it safeguards.
Procedural safeguards of human rights are of paramount significance and
may sometimes prove more important than the substantive right they protect.
This is the case because the right to remedy is a self-contained right of its
own worth because its exercise targets the tangible assertion of human dig-
nity as a foundation of fundamental rights. The right to remedy enforces the
refraining from invasion of citizens' privacy, due by the State and the remain-
ing legal subjects, for the purpose of preserving citizens' dignity. In this con-
nection, the provision of Article 56 of the Constitution may manifest itself in
various forms, including as the particularly important right of the affected cit-
izen to be heard where his rights and legitimate interests are jeopardised by
the authorities and institutions of the State. Within this context, the right to
remedy constitutes not only a universal right but also a personal civil right.
It can secure the realisation not only of the constitutionally recognised rights
and interests but also the rights and interests which have another legal source
(see Judgment No. 3 of 1994 in Constitutional Case No. 1 of 1994).

The right to remedy is binding on all State bodies within the limits of their
competence to assist the person whose rights are affected in overcoming
the consequences of the violation or jeopardy, as the case may be. The
addressees of this obligation undoubtedly include the central and local
executive authorities. Regrettably, though, the procedural relations
between citizen and administration quite often fail to achieve the due
right-restoring effect. That is why access to an independent and fair court
should always be unimpeded. In conditions of adversarial process and pub-
licity, the courts ensure the revelation of the truth and the exact applica-
tion of the law. Only in a judicial procedure the person whose rights are
violated or jeopardised confronts the violators on an equal footing. Thus,
this person is no longer a petitioner, relying only on the good graces of
the structures of the executive branch of government, but becomes a per-
son with dignity who, as equal to the rest, stands up for his rights and legit-
imate interests before the State. This status of the person finds expression
in the principle of equality of the parties in the adversarial judicial proce-
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dure, proclaimed in Article 121 (1) of the Constitution. In this case, the
judicial procedure is pursued between the harmed citizen and the admin-
istration concerned in connection with the claim for remedy of the affect-
ed rights and interests. Consequently, the access to court has an immedi-
ate bearing on the issue of respect for dignity as a constitutional value and
a constitutional right. Without ensuring such access, the right to remedy
may be merely wishful thinking devoid of substance. Hence, the right to
judicial remedy, not expressly formulated as it is in the basic law, within
the more general provision of Article 56 of the Constitution must be
regarded as a principle of the State committed to the rule of law, and this
status is durably established in the case-law of the Constitutional Court.

The problem that legislature faces, as well as the Constitutional Court as
a constitutional review jurisdiction, is in which cases and under what con-
ditions the right to access to an independent and impartial tribunal estab-
lished by law may be restricted. The Constitution proclaims the inalienabil-
ity of fundamental rights but, at the same time, does not admit their abuse,
as well as their exercise to the detriment of the rights and legitimate inter-
ests of others (Article 57 (1) and (2)). In our opinion, the hypotheses of
abuse of the remedial right to access to the court which is called upon to
assist or the exercise of this right to the detriment of another is objective-
ly impossible. On the one hand, the good faith of the court as a constitu-
tionally established impartial arbitrator in relations between citizens and
the rest of the legal subjects (the State, other citizens and legal persons) is
always presumed in conditions of democracy, and this is a safeguard
against all attempts at abuse. On the other hand, the principles of the
administration of justice preclude the risk of the rights and legitimate
interests of the persons, who have been denied the opportunity to partici-
pate in court proceedings, being restricted by the judicial act. Therefore,
access to a court as a self-contained fundamental right may be restricted
only where necessitated in the public interest justified by superior consti-
tutionally recognised values. Moreover, any such restriction must reckon
with the principle of proportionality: the protection of the specific catego-
ry of values must be achieved by the most appropriate and softest possible
means for the effective attainment of the constitutionally justified end.

When a citizen's rights are violated or jeopardised by the acts of other cit-
izens or by the bodies of corporate legal subjects (legal persons), the citi-
zen can always resort to a judicial remedy safeguarding the preservation of
his personal dignity. Access to a court is also ensured where the citizen is
harmed by contralegal acts or omissions of authorities and public officials
of the State or the municipalities in the course of, or in connection with,
the performance of their administrative activity. In such cases, the State or,
respectively, the municipality, owes compensation for the detriment inflict-
ed in a public and adversarial judicial procedure. The same applies to the
consequences of the unlawful acts and steps of the rights-defending
authorities: court, prosecution service, investigating authorities, 201
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Commission on Forfeiture of Unlawfully Acquired Assets (see the Act on
Liability of the State and Municipalities for Detriment).

Ensuring the citizen whose rights have been affected the right to access to
a court, however, runs into a serious problem, and it is related to the appli-
cation of Paragraph (2) of Article 120 of the Constitution which states:
"Citizens and legal persons may appeal against all administrative acts
which affect them except such expressly specified by a law." Undoubtedly,
the provision cited refers to the full range of the various types of central
and local administration acts: individual acts, general acts, and statutory
instruments. Still, the penalty decrees issued by the administrative sanc-
tioning authorities, which are of the nature of justice-administering acts
and as such are invariably subject to judicial review, remain beyond the
scope of application of this provision (Judgment No. 1 of 2012 in
Constitutional Case No. 10 of 2011).

The existence of standing, justified by the immediate impairment of citi-
zens' rights and legitimate interests (the provision applies to legal persons
as well, but this aspect is not discussed in this presentation considering the
focus on the problem of human dignity), is a necessary and sufficient
ground to impose on the State the obligation to ensure judicial review of
the relevant acts (Constitutional Court Interpretative Judgment No. 21 of
1995 in Constitutional Case No. 18 of 1995). Conversely, if a particular cat-
egory of administrative acts according to their intended purpose and con-
tent does not affect the individual patrimony of the legal subjects, the
introduction of appealability is not binding on the State but would even be
at variance with the principles of law (Judgment No. 5 of 2006 in
Constitutional Court No. 1 of 2006).

Just as indisputably, Article 120 (2) of the Constitution admits that partic-
ular administrative acts be exempt by a law from judicial control as to legal
conformity even though they have a constitutional bearing on the patrimo-
ny of the individual citizen because they affect his fundamental rights and
freedoms. This implies a deviation from the judicial appealability in prin-
ciple of the outlined category of acts. The Constitutional Court has pre-
cisely defined the essence of the existing problem: seeking an answer to
the question about the constitutional proportion in the exception intro-
duced and, in particular, can the legislator at its own discretion make a
range of administrative acts judicially unappealable or is the legislator's
discretion limited by criteria which, while not expressly stated, ensue from
the spirit and fundamental principles of the Constitution. By Judgment No.
5 of 1997 in Constitutional Case No. 25 of 1996, the Constitutional Court
held that where the access to judicial control of particular administrative
acts is barred, legislative expedience is limited in the sense that the unap-
pealability may not affect the realisation of the citizen's fundamental rights
and freedoms, unless this is necessary for the priority protection of a con-
stitutional value superior to these rights and freedoms. In its case-law so
far, the Court has adhered to this principled stand, even though - let's face
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it, it has not always been clear, consistent and convincing in formulating
and applying the limitative criterion in individual cases.

The Constitutional Court has provided a limitative interpretation of the
possibility, provided for in Article 120 (2) of the Constitution, to exempt by
law particular administrative acts from judicial appealability. In summary,
according to the Court such exceptions from the general rule can be jus-
tified by especially important interests of citizens and society and more-
over only in respect of a specific narrow range rather than of cited acts in
general which have no bearing on citizens' fundamental rights and the
principle of the State committed to the rule of law. For example, the leg-
islator may not establish unappealability of administrative acts only vis-à-
vis their issuer (a particular administrative authority or a self-contained
group of administrative authorities) without invoking their essential con-
tent (Judgment No. 8 of 1999 in Constitutional Court No. 4 of 1999).

As pointed out above, the Constitutional Court holds in principle that a
legal ban on the appellate review of administrative acts affecting funda-
mental rights may be introduced as long as this is necessitated for the pro-
tection of a priority constitutional value or particularly important interests
of citizens and society. In this connection, the Court pointed out that since
the basic law does not expressly state the criteria under which the National
Assembly exercises the power concerned, the constitutionality of each par-
ticular limitation of the access to judicial review remains in the sphere of
assessment of its legislative competence (Judgment No. 18 of 1997 in
Constitutional Case No.12 of 1997). In some cases, however, the
Constitutional Court has circumvented the question about the proportion-
ality of the limitation from the point of view of the appropriate and softest
possible and, at the same time, sufficiently effective means to protect the
superior constitutional value (Judgment No. 3 of 2002 in Constitutional
Case No. 11 of 2002; Judgment No. 4 of 2001 in Constitutional Case No.
15 of 2000). The second of the judgments cited above is of particular inter-
est. Under it, the Court was split into an equal number of judges in favour
of and against the constitutionality of the judicial unappealability of the
administrative acts on expulsion from the country of aliens posing a
national security risk. One group of judges held that national security is a
priority value in respect of the restricted right to judicial remedy, which is
sufficient ground to hold that the restriction is consistent with the
Constitution, whereas the other group, conversely, held that the law does
not provide the necessary guarantees against the risk of administrative
arbitrariness and abuse by denying a court or another body, independent
of the executive, the opportunity to weigh the balance between citizens'
fundamental rights and the interests of society. Indeed, it is difficult to
answer the question about the proportionality of the limitation of judicial
review, especially considering the possibilities to assign a definite catego-
ry of cases to specialised courts or specialised court panels, as well as to
examine the cases in conditions of restricted publicity (behind closed 203
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doors) when this is necessary in order to safeguard a State secret, morals,
the life and health of other citizens, etc.

According to Article 5 (4) of the Constitution, any international treaties, which
have been ratified, have been promulgated and have entered into force, are
considered part of the domestic law of the land and take priority over any
conflicting standards of domestic legislation. The basic law empowers the
Constitutional Court to pronounce both on the constitutionality of laws and
on their consistency with such treaties, with the establishment of unconstitu-
tionality or, respectively, of inconsistency with international law, precondi-
tioning an identical result: the law is invalidated, i.e. ceases to operate.

Undoubtedly, the Convention for the Protection of Human Rights and
Fundamental Freedoms (CPHRFF) is included in the above-mentioned cat-
egory of international treaties binding on Bulgaria. On this basis, a very
credible risk arises of applying the possibility under Article 120 (2) of the
Constitution to exempt certain administrative acts from judicial review in
conflict with the requirements of Article 6, paragraph 1 of the CPHRFF to
ensure everyone access to an independent and impartial tribunal in the
determination of his rights and obligations. It may come to a situation
where the Constitutional Court would pronounce one and the same law
consistent with the Constitution but inconsistent with the CPHRFF. This
would mean that the standards of human rights protection under the basic
law are lower than the international standards which Bulgaria has under-
taken to observe. Such situation of conflict, which is detrimental to the
national interest, is by far not hypothetical and illusory. For example, by
Judgment No. 18 of 1997 in Constitutional Case No. 12 of 1997, the
Constitutional Court held that the exemption from judicial review of the
National Bank's act withdrawing a banking licence conformed to Article
120 (2) of the Constitution, but by a subsequent Judgment of 24 November
2005 in the Case of Capital Bank AD v. Bulgaria, the European Court of
Human Rights (ECtHR) found a violation of Article 6, paragraph 1 of the
CPHRFF because the law did not allow the bankruptcy court to carry out
a comprehensive verification of the legal conformity of the same adminis-
trative act. Considering that the Republic of Bulgaria is part of the
European Judicial Area, in which generally accepted standards of protec-
tion of fundamental civil rights apply, it should be concluded that the only
way out of this unacceptable legal situation is, when assessing constitution-
ality, to interpret the basic law of the land in conformity with European
human rights legislation and above all with the CPHRFF.

In Constitutional Case No. 2 of 2013, the Constitutional Court, having been
duly apprised, has now admitted to examination on the merits a petition
to issue an interpretative judgment in principle regarding the constitution-
al scope within which it is admissible to introduce unappealability of
administrative acts according to Article 120 (2) of the Constitution. One of
the difficult tasks will be to reconcile the exemption from judicial review
with meeting the requirements to ensure access to a tribunal under Article
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6, paragraph 1 of the CPHRFF. As stated above, this access is related to
the due respect for human dignity in conditions of democracy. On the
basis of the precedent case-law of the Constitutional Court and the ECtHR
(see judgments in the cases of Terra Woningen B.V. v. The Netherlands,
Chevrol v. France, I. D. v. Bulgaria, Kostadin Mihaylov v. Bulgaria, Fazliyski
v. Bulgaria, etc.), it can be inferred in principle that in respecting the prin-
ciple of proportionality, it is admissible to provide by law for the unappeal-
ability of expressly specified administrative acts, but only when this is nec-
essary for the protection of other, superior constitutional values, and even
in this case the person whose rights and legitimate interests are affected
must be ensured subsequent access to a court (e.g. in a proceeding for
compensation for damages) while providing him with an unlimited oppor-
tunity to contest the damaging act in toto (both its validity related to its
issuing procedure and its conformity with substantive law).

Nevertheless, account should be given to the possibility of national secu-
rity and combating serious organised crime to justify a legitimate restric-
tion of citizens' access to data that they had been subjected to secret sur-
veillance by the competent specialised authorities (e.g. by interception of
communications, following, etc.) The lack of information on the interfer-
ence with the exercise of their right to respect for their private life
undoubtedly restricts the guarantees of their right to seek judicial remedy.
In such cases, the ECtHR admits that an independent State body (e.g. a
parliamentary committee) may decide whether the persons concerned
should be informed that they have been subjected to surveillance once the
surveillance is discontinued, while weighing the risk and danger of dam-
aging the public interest (see to this effect the judgment in the Case of
Klass and Others v. Germany, 1978).

In conclusion, we realise that the adoption of the matters of principle we
have elaborated would result in certain inconveniences because a compar-
ison with the legislation in force will invite conclusions that certain provi-
sions which have not been subject to constitutional review are incompatible
with the Constitution (e.g., Article 204 (1) of the Administrative Procedure
Code, treating the revocation of the damaging administrative act as a con-
dition for admissibility of the action for compensation for the damages
inflicted, including in the cases where such an act is exempt from judicial
review). Such considerations, however, are entirely pointless where human
rights and, in particular, preservation of human dignity, are at stake.

ÐÅ ÇÞ ÌÅ

Ïî ìíå íèþ àâ òî ðîâ, ïî íÿ òèå ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà, êî òî ðîå ïåð -
âî íà ÷àëü íî îã ðà íè ÷è âà ëîñü ëèøü îá ëàñòüþ ìî ðà ëè è ýòè êè, âñå áîëü -
øå è áîëü øå ñòà ëî ïðè îá ðå òàòü ïðà âî âûå àñ ïåê òû. Ýòà íî âàÿ êîí öåï - 205
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öèÿ ñîç äà åò ñâÿçü ìåæ äó íà è áî ëåå âàæ íû ìè ïðà âà ìè ÷å ëî âå êà, ñâÿ -
çàí íû ìè ñ ëè÷ íîé íåï ðè êîñ íî âåí íîñòüþ, ñâî áî äîé ýêî íî ìè ÷åñ êîé äå -
ÿ òåëü íîñ òè (â òîì ÷èñ ëå ïðà âîì ñîáñòâåí íîñ òè), ñâî áî äîé ñî âåñ òè,
ìûñ ëè, ñëî âà è ò.ä.
Ãëàâ íîå â òîì, êà êîé ìå õà íèçì êîíñ òè òó öè îí íî ãî ïðà âà äîë æåí áûòü
ñîç äàí äëÿ ýô ôåê òèâ íî ãî ïðî òè âî äåé ñòâèÿ ïî ñÿ ãà òåëü ñòâàì íà îñ íîâ -
íûå ïðà âà è ñî îò âå ò ñòâåí íî íà ÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî, êî òî ðîå
ñîñ òàâ ëÿ åò èõ ñî äåð æà íèå. Êîíñ òè òó öèÿ Ðåñ ïóá ëè êè Áîë ãà ðèÿ ïðå äîñ -
òàâ ëÿ åò ïðà âî ìå íÿòü ïðè ðî äó ôóí äà ìåí òàëü íûõ êîíñ òè òó öè îí íûõ
ïðàâ. Ýòî ïðà âî ïðèç âà íî ñëó æèòü ãà ðàí òè åé ðå à ëè çà öèè îñ òàëü íûõ
ïðàâ, ïðå äóñ ìîò ðåí íûõ â ïî ëî æå íè ÿõ Êîíñ òè òó öèè. 
Ê ñî æà ëå íèþ, ïðî öåñ ñó àëü íûå îò íî øå íèÿ ìåæ äó ãðàæ äà íè íîì è ãî -
ñó äà ð ñòâåí íîé ñòðóê òó ðîé ÷àñ òî íå äîñ òè ãà þò ýô ôåê òà âîñ ñòà íîâ ëå -
íèÿ ïðà âà. Âîò ïî ÷å ìó äîñ òóï íîñòü íå çà âè ñè ìî ãî è áåñï ðè ñò ðà ñò íî ãî
ñó äà äîëæ íà áûòü âñåã äà âîç ìîæ íîé. Òîëü êî â ñó äåá íîì ïî ðÿä êå ëè öî,
÷üè ïðà âà íà ðó øå íû èëè íà õî äÿò ñÿ ïîä óã ðî çîé, ñòî èò ëè öîì ê ëè öó ñ
íà ðó øè òå ëåì íà ðàâ íûõ îñ íî âà íè ÿõ. Òà êèì îá ðà çîì, ýòî ëè öî áî ëåå
íå ÿâ ëÿ åò ñÿ èñò öîì, êî òî ðûé ïî ëà ãà åò ñÿ òîëü êî íà ìè ëîñòü ñòðóê òóð
èñ ïîë íè òåëü íîé âëàñ òè, à ñòà íî âèò ñÿ ëè öîì ñ äîñ òî è í ñòâîì, çà ùè ùà -
þ ùèì ñâîè ïðà âà è çà êîí íûå èí òå ðå ñû ïå ðåä ãî ñó äà ð ñòâîì. Ñëå äî âà -
òåëü íî, äîñ òóï íîñòü ïðà âî ñó äèÿ èìå åò íå ïîñ ðå ä ñòâåí íîå îò íî øå íèå ê
âîï ðî ñó îá óâà æå íèè äîñ òî è í ñòâà êàê êîíñ òè òó öè îí íîé öåí íîñ òè è
êîíñ òè òó öè îí íî ãî ïðà âà.
Ïî ìíå íèþ àâ òî ðà, îñ íîâ íàÿ ïðîá ëå ìà ñîñ òî èò â òîì, â êà êèõ ñëó ÷à ÿõ
è ïðè êà êèõ óñ ëî âè ÿõ ïðà âî íà äîñ òóï íîñòü íå çà âè ñè ìî ãî ñó äà ìî æåò
áûòü îã ðà íè ÷å íî. Äåéñòâó þ ùàÿ Êîíñ òè òó öèÿ Áîë ãà ðèè â êà ÷å ñò âå èñê -
ëþ ÷å íèÿ îñ âî áîæ äà åò îï ðå äå ëåí íûå àä ìè íè ñò ðà òèâ íûå àê òû îò ñó -
äåá íî ãî êîíò ðî ëÿ. Âîç íè êà åò ðå àëü íûé ðèñê ïðî òè âî ðå ÷èÿ òðå áî âà íè -
ÿì Êîí âåí öèè î çà ùè òå ïðàâ ÷å ëî âå êà è îñ íîâ íûõ ñâî áîä, îáåñ ïå ÷è -
âà þ ùåé êàæ äî ìó äîñ òóï íîñòü íå çà âè ñè ìî ãî è áåñï ðè ñò ðà ñò íî ãî ñó äà.
Åäèí ñòâåí íûé ñïî ñîá áîðü áû ñ ýòèì ðèñ êîì ïðè îöåí êå êîíñ òè òó öè -
îí íîñ òè - òîë êî âà íèå Îñ íîâ íî ãî Çà êî íà â ñî îò âå ò ñòâèè ñ ìåæ äó íà ðîä -
íû ìè ñòàí äàð òà ìè â îá ëàñ òè ïðàâ ÷å ëî âå êà.
Èñ ñëå äî âàâ ïðå öå äå íò íîå ïðà âî Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè
Áîë ãà ðèÿ àâ òîð, íà êî íåö, ïðè øåë ê âû âî äó, ÷òî íà ðÿ äó ñ ñîá ëþ äå íè åì
ïðèí öè ïà ñî ðàç ìåð íîñ òè äî ïóñ êà åò ñÿ ïðå äóñ ìîò ðå íèå â çà êî íå íå ïå -
ðåñ ìàò ðè âà å ìîñ òè ÷åò êî óêà çàí íûõ àä ìè íè ñò ðà òèâ íûõ àê òîâ, íî òîëü -
êî â èñê ëþ ÷è òåëü íûõ ñëó ÷à ÿõ, êîã äà ýòî íå îá õî äè ìî äëÿ çà ùè òû âûñ -
øèõ êîíñ òè òó öè îí íûõ öåí íîñ òåé. È äà æå ëè öó, ÷üè ïðà âà è çà êîí íûå
èí òå ðå ñû çàò ðà ãè âà þò ñÿ, äîëæ íà áûòü îáåñ ïå ÷å íà âîç ìîæ íîñòü ïîñ ëå -
äó þ ùå ãî îá ðà ùå íèÿ â ñóä (íàï ðè ìåð, â ñó äåá íîì ðàç áè ðà òåëü ñòâå ïî
âîï ðî ñó î êîì ïåí ñà öèè çà óùåðá), îáåñ ïå ÷è âàÿ ïðè ýòîì íå îã ðà íè ÷åí -
íóþ âîç ìîæ íîñòü îñ ïî ðèòü ïðè ÷è íÿ þ ùèé óùåðá àêò â öå ëîì (è çà -
êîí íîñòü ïðî öå äó ðû åãî âû äà ÷è, è åãî ñî îò âå ò ñòâèå ïðåä ïè ñà íè ÿì ìà -
òå ðè àëü íî ãî ïðà âà).
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HUMAN DIGNITY AS A FUNDAMENTAL 

RIGHT AND A GUIDING PRINCIPLE 

OF CONSTITUTIONAL DECISION-MAKING 

IN GEORGIA

GEORGE PAPUASHVILI

President of the Constitutional Court of Georgia

Ladies and Gentlemen, 

Dear Colleagues,

I am highly honoured to participate in the 19th Yerevan International
Conference. This annual event has long been a wonderful opportunity for
constitutional control organs to convene and discuss some of the impor-
tant legal issues of a global character. I would like to express my sincere
gratitude to the Constitutional Court of the Republic of Armenia as well as
other partner organisations for arranging and hosting this conference. 

The topic of our conference is "The Constitutional Status of Human
Dignity". In a legal discourse human dignity has been subject to lot of dis-
cussions. Yet references to this concept are extremely varied, ranging, for
example, from constitutional theory, to criminal law, free speech and intel-
lectual property law, and thus illustrating an absence of coherence.
Nevertheless, analysis of the different domestic legal frameworks shows
some basic conceptual characteristics alike. Notably, human dignity can be
said to lie in the autonomy of self and self-esteem which is reflected in
every individual's right to self-determination1. Hence, dignity of the human
being is widely recognised as a basic universal ideal.

In this context, allow me to speak to you on the status of human dignity
in the Georgian constitutional order. Much like to many other jurisdictions,
legal framework in Georgia entirely embodies dignity both as a legal prin-
ciple and a fundamental human right. Constitutional Court of Georgia,
when construing basic human rights, has adopted the approach whereby it
applies human dignity as a guiding principle of interpretation. At the same
time, human dignity is protected by the Constitution of Georgia as a fun-
damental human right. In the rest of my speech, first, I will focus on the
relevant case-law of the Constitutional Court of Georgia where it relied on
the principle of human dignity when interpreting other fundamental rights
and then, discuss the scope of protection of the right to human dignity in
Georgia.

2071   Rex D. Glensy, The Right to Dignity. Columbia Law Review, 2011, p. 66-142.
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In 2007 Constitutional Court of Georgia decided the landmark case2 on
telecommunications interception with regard to the right to privacy. When
interpreting the right in question, the Court emphasised: 

"The human dignity and personal freedom serve the purpose of adequate-
ly protecting and fully realising basic human rights. …disproportionate and
excessive interference with other basic rights also violates human dignity".    

The Court went on to indicate that the State has the obligation to take into
account interdependence between an individual and the State when real-
ising a particular constitutional right for the purpose of protecting human
dignity. The principles of democracy and the rule of law oblige the State
to adopt the proper legislation, bearing in mind social coexistence of
human, in order to protect the identity of each individual.

In another landmark decision3 Constitutional Court, when deciding on the
property rights of the foreign nationals, noted the importance of the legal
concept of property as a natural right and its direct link to human dignity.
Namely, the Court stated that the respect and realisation of human dignity
as a major constitutional principle in the context of its social and econom-
ic understanding are profoundly depended on the fulfilment of the right to
property. The Court also echoed the indivisibility of human rights and indi-
cated that the concept of human rights serves the purpose of protecting the
vital imperative - the human dignity, which is reflected in those rights and
upon which there is a widely held consensus in the global community.

Despite Constitutional Court's approach to define other basic rights in the
light of the human dignity, the Court has also evolved fairly solid case-law
on interpreting the essence of the right to human dignity. When deciding
the case4 on the constitutionality of the law on broadcasting, the Court
declared that it is virtually impossible to exhaustively define the right to
dignity. Yet, there are few important aspects that are worth noting. First of
all, dignity is not subjective value which varies from one to another. Rather
it also encompasses human interest of objective and universal criteria. Thus,
for the purposes of this case it was concluded that only subjective percep-
tion by a viewer is not sufficient for his/her dignity to be found violated.

In late landmark decision5, Constitutional Court dealt with legal provisions
on restricted capacity and legally incapable persons regulating different
relations. One of the provisions in question granted power to the doctor to
conduct inhuman treatment of patient for safety reasons. The Court
observed that every person has dignity irrespective of his/her self-evalua-
tion or public perception. The protection of dignity implies recognition of
every individual and either restriction or deprivation of such right is legal-
ly unjustifiable. Notably, in this case, the Court broadened the scope of the
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2   Georgian Young Lawyers' Association and a citizen of Georgia Ekaterine Lomtatidze vs
Parliament of Georgia, 2007 

3 Citizen of Denmark Heike Kronquist vs. Parliament of Georgia, 2012
4 Citizens of Georgia Giorgi Kipiani and Avtandil Ungiadze vs. Parliament of Georgia, 2009
5 Citizens of Georgia Irakli Kemoklidze and Davit Kharadze vs. Parliament of Georgia, 2014



right to dignity by stating that it also includes the right to recognition as
a person before the law, enshrined in the article 16 of the International
Covenant on Civil and Political Rights. The subject matter in the present
case also was the assessment of the disputed provision with regard to the
prohibition of inhuman or degrading treatment. Interestingly, Constitution
of Georgia unites together the right to dignity the prohibition of torture,
cruel, inhuman, or degrading treatment or punishment6.  Hence, as this
right does have the absolute character, the Court found provision in ques-
tion unconstitutional. 

Finally, I would like to mention one pending case before the Constitutional
Court of Georgia where the subject matter is whether it is possible to
defame dead person and whether they have the right to dignity. The Court
has to decide on the constitutionality of the law on Freedom of Speech and
Expression denying the legal dispute on a deceased person's dignity. The
outcome of this case is much awaited in Georgia.

In conclusion, I would like to underline the fact that human dignity has
been an integral part of the Constitutional framework in Georgia. It is fully
recognised by the Constitution of Georgia as an absolute right and broad-
ly interpreted by the Constitutional Court. Also, over the years of consti-
tutional development in Georgia, Constitutional Court consistently applies
human dignity when interpreting other fundamental rights, making it a key
principle in the constitutional adjudication process. 

ÐÅ ÇÞ ÌÅ

Êàê è âî ìíî ãèõ äðó ãèõ ñòðà íàõ, ïðà âî âàÿ ñèñ òå ìà Ãðó çèè ïîë íîñòüþ
âîï ëî ùà åò â ñå áå äîñ òî è í ñòâî ÷å ëî âå êà è êàê ïðà âî âîé ïðèí öèï, è êàê
îñ íîâ íîå ïðà âî ÷å ëîâeêà. Êîíñ òè òó öè îí íûé Ñóä Ãðó çèè ïðè òîë êî âà -
íèè îñ íîâ íûõ ïðàâ ÷å ëî âå êà ïðè ìå íÿ åò ïðèí öèï óâà æå íèÿ ÷å ëî âå ÷åñ -
êî ãî äîñ òî è í ñòâà â êà ÷å ñò âå ðó êî âî äÿ ùå ãî ïðèí öè ïà. Â òî æå âðå ìÿ
÷å ëî âå ÷åñ êîå äîñ òî è í ñòâî çà ùè ùà åò ñÿ Êîíñ òè òó öè åé Ãðó çèè êàê îñ -
íî âî ïî ëà ãà þ ùåå ïðà âî ÷å ëî âå êà.

Äà ëåå â ñâî åì âûñ òóï ëå íèè àâ òîð îá ðà ùà åò ñÿ ê ïðå öå äå íò íî ìó ïðà âó
Êîíñ òè òó öè îí íî ãî Ñó äà Ãðó çèè, êîã äà ïðè òîë êî âà íèè äðó ãèõ ôóí äà -
ìåí òàëü íûõ ïðàâ Ñóä îïè ðàë ñÿ íà ïðèí öèï óâà æå íèÿ ÷å ëî âå ÷åñ êî ãî
äîñ òî è í ñòâà.
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6 Article 17 of the Constitution reads as follows: 
"1. Human honour and dignity shall be inviolable.
2. No one shall be subjected to torture, cruel, inhuman, or degrading treatment or pun-
ishment.
3. Physical or mental coercion of a detainee or a person whose liberty has been other-
wise restricted shall be inadmissible."   



CONSTITUTIONAL STATUS 

OF HUMAN DIGNITY

BUDIMIR ŠĆEPANOVIĆ 
Judge of the Constitutional Court of Montenegro

1. INTRODUCTION - GENERAL TERMS OF HUMAN DIGNITY 

AND HUMAN RIGHTS

When we talk about human being, firstly we must think about his dignity.
The question that arises from this thinking is what is actually human dig-
nity? Widely accepted definition is that dignity is an abstract term that
denotes the totality of virtues that inspire respect. This definition implies
that to respect a person means to have good opinion and awareness of the
qualities of the person. The very concept of dignity is much used in the
ancient world. It originates from the Latin word "dignitas"which means
something worth to deserve (respect, honor etc.) This Latin phrase means
quality that makes someone worth of something, which indirectly implies
the existence of certain conditions of dignity. It seems, however, that the
dignity belongs to every human being, because belonging to humankind is
the only condition to enjoy all virtues of dignity.  

Logically, everything which is not compatible with human dignity is
destroying or degrading human being or offends his/her fundamental
rights. The dignity of every human being is inherent and cannot be lost, or
taken. With development of human society we made sure that the right to
human dignity is guaranteed with highest legal acts in the State. Human
dignity belongs to every human being, which gives a right to be treated
like a person, not as a thing, animal or as service to achieve some higher,
public interests. Dignity belongs to everyone. Every person, even those
with the most negative moral and other flaws, has human dignity that can-
not be, in any case, withheld or deducted. Human dignity means that every
human being has a fundamental right to be respected. Human dignity
includes respect and compromise among different people in every society.

United struggle for human rights in last few decades, around the world
resulted with the greater awareness in terms of importance of idea of
human rights.  Human dignity and human rights are inextricably linked.
Human rights are inherent rights of every human being and they are usu-
ally defined as rights that humans have by virtue of just being a human
being; therefore they are independent of the will of the State. They are
original, universal and inalienable. They do not have positive legal, but
moral origin, because they come from the normative order which is aboveB
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the State and the state must respect them, regardless of whether it is
expressly agreed.  They are supported by the liberal notion that man, as
an autonomous and rational creature enters in the State union with some
rights that cannot be taken away. 

Establishment of the modern concept of human rights and their interna-
tional standardizing did not come easily, since throughout history to mod-
ern times, the concept of human rights in its modern sense, did not exist.
Human rights legislation for a long time was not recognized by any State.
The first formal legal "form" of establishing and guaranteeing human rights
was the English Great Charter of Liberties (Magana Carta) from 1215. The
Declaration of Independence of the United States in 1776. and the
Declaration of the Rights of Man and of the Citizen from 1789., gave seal
of the modern concept of human rights. Each state protects basic human
rights within its national legislation and the Constitution as the highest
legal act. 

In Montenegro, the concept of basic human rights is protected by the
Constitution of Montenegro (2007), that guarantees fundamental human
rights and freedoms, as well as with the European Convention of Human
Rights and Fundamental Freedoms (1950), the signing of which obliged
Montenegro to respect and imply its provision in domestic law. 

2. CONSTITUTIONAL STATUS OF HUMAN DIGNITY 

IN MONTENEGRO WITH A REGARD TO ITS POSITION AND 

IMPORTANCE IN A VIEW OF THE EUROPEAN CONVENTION  

As already stated in the introductory remarks, the Constitution, as the
highest legal act of the State is the "guardian" of fundamental human
rights and freedoms and it is an instrument by which State provides a guar-
antee to citizens that the protection indeed will be provided. 

The Constitution is the basic and highest legal act and one of the most
important political documents of the state because it legally constitutes a
government, regulates the most important relationship in one country and
among everything regulates social relationships, state organization and
protects the rights and freedoms of individuals. As such it guarantees the
most important human rights and provides protection in case of its viola-
tion. 

Montenegrin Constitution proclaims the right to dignity and inviolability
of a person in manner in which Article 28 states "The dignity and securi-
ty of a man shall be guaranteed.  The inviolability of the physical and men-
tal integrity of a man, and privacy and individual rights thereof shall be
guaranteed. No one can be subjected to torture or inhuman or degrading
treatment. No one can be kept in slavery or servile position". 

Complexity of law stems from the constitutional requirement which guar-
antees human dignity, which due to its complexity cannot be viewed as
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one right, but contains a number of rights that form an integral part.
Thusly, in the context of the right to human dignity, as it is defined in the
Constitution of Montenegro, we can talk about the right to life, prohibition
of torture or inhuman or degrading treatment, the prohibition of slavery
and forced worke, and so on. Each of these rights, as integral part of the
law on human dignity deserve a special attention, because only after analy-
sis of each individual right, as well as its mutual relationship, we can have
a clear picture of what enters into the domain of human dignity and what
the constitutional position of the right is.  In the Contrast to Montenegrin
Constitution, the European Convention prescribed each of these rights in
separate articles, which when viewed in their totality and universality make
a complete picture of "the right to human dignity".

Case law of the Constitutional Court of Montenegro in the respect of rights
guaranteed under the Article of 28 has not been built yet, since the former
cases referring to initiators of the procedures upon the constitutional com-
plaints were not related to the violation of rights which are subsumed
under the concept of human dignity ( right to life, prohibition of torture or
degrading treatment, prohibition of slavery or servitude). In other hand,
case law of the European Court of Human Rights is much richer. Therefore
this paper will examine this subject later on in text, having in mind the fact
that the European Court of Human Rights felates to the parties of the
Convention, and the Constitutional Court felates to the citizens of one
State. In fact, the Constitutional Court of Montenegro in its decisions fol-
lows case law of the European Court of Human rights, and in the cases
which might be referring to a violation of human dignity the Court will
make decisions based on European Court model. 

2.1. Right to life 

The right to life can be subsumed under one segment of the right to human
dignity, which  guarantees the inviolability of phisical integrity of a person
(Article 28, paragraph 2 of the Constitution of Montenegro). The impor-
tance of this right is seen in fact that the largeest number of people on the
question "What is the most important human right" will respond "the right
ot life", without whose protection the enjoyment of other rights is difficult,
even unthinkable. Without the right to life and liberty of every human
being and the protection of their physical integrity, the debate about fun-
damental human rights would have no meaning. While the Montenegrin
Constitution does not contain an express provision which guarantees the
right to life, and indirectly protects this right to the prohibition of death
penalty (Article 26 of the Constitution), the European Convention within
Article 2 states: Everyone's right to life shall be protected by law. No one
shall be deprived of his life intentionally save in the execution of a sen-
tence of a court following his conviction of a crime for which this penalty
is provided by law.  Deprivation of life shall not be regarded as inflicted in
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contravention of this Article when it results from the use of force  which is
no more than absolutely necessary: in defense of any person from unlaw-
ful violence; in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained; in action lawfully taken for the purpose of
quelling a riot or insurrection.

First of all, it is important to note that, according to the original draft of
the Convention, Article 2, paragraph 1, stipulated death penalty. However,
at first Protocol 6 to the Convention (which came into force on  March
1st1985), abolished the death penalty in time of peace, and then Protocol
13 to the Convention (which came into force on  July 1st2003) abolished
the death penalty in all circumstances, including time of war. However,
despite this, right to life is not absolute, it is subjected to certain restric-
tions, listed in Article 2, paragraph 2, items 1, 2 and 3, provided that, nec-
essary condition for the "permitted" deprivation of life requires that the use
of force in these circumstances was no more than absolutely necessary,
which is assessed according to the circumstances of each particular case.
The right to life imposes two types of obligations to the state, both posi-
tive and negative. The positive obligation consists in adopting and apply-
ing criminal legislation to protect the right to life of the individual against
the state authorities, third parties or other danger to life. Also, when a vio-
lation of the right to life constitutes, the state must carry out an effective
investigation leading to the identification, prosecution and punishment of
those found responsible. Without this obligation, the provisions on the pro-
tection of the right to life would not be meaningful. The negative obliga-
tion manifests in refraining from violation of the right to life.

In the context of a material aspect of violation of the right to life, in the
case of BrankoTomasic and others v. Croatia, European Court found a vio-
lation of Article 2 of the Convention, due to the lack of appropriate meas-
ures to prevent the death of M.T. and V.T..Principal facts of the case are
as follows: it was a criminal proceeding against the mentally ill person, and
because of domestic violence, where it was found that the positive obliga-
tion of the state consists in the fact that the state must have known of the
existence of a real and immediate risk to the life of the said persons, due
to criminal actions of third person, and despite that, state failed to take
measures within its power, which according to reasonable estimates, could
be expected to prevent that risk.

In the context of the procedural aspect of the right to life, it is important
to mention the criteria for the effective investigation, that must be conduct-
ed in the case of deprivation of life. The investigation, that would release
the state of responsibility, must be independent (persons conducting the
investigation must be independent of those involved in the events in ques-
tion), there has to be a distinction between obligation of achieving the
result and obligation of investigation, the authorities have to handle with
urgency and in the end, the investigation must be public. In the case Jularić
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v. Croatia, European Court for Human Rights in Strasbourg found a viola-
tion of the right to life due to inadequate and ineffective investigations by
national authorities, in the event of the death of the applicant's husband.

The scope of Article 2 of the Convention is very broad and is commonly
discussed in the following circumstances: police operations, deaths in cus-
tody, disappearances, suicides during his stay under the supervision of the
authorities, the death penalty, the obligation of investigation, abortion,
euthanasia, etc…Regarding police operations, for example their planning
and control must as well ensure that the use of force is minimized to the
greatest extent otherwise the state will bear the responsibility. Regarding
death in custody, disappearances, suicide during his stay under the super-
vision of the government, which is most important for the existence of lia-
bility, or exemption from liability, these are the answer to the question
whether the state has taken all measures for which it was authorized, which
could have prevented that death does not happen, whether it conducted
effective investigation in each case, etc.

2.2. The prohibition of torture or inhuman or degrading treatment

While the right to life implies exclusively protection of physical integrity
of a person, one can say that, the prohibition of torture or inhuman or
degrading treatment provides protection of both psychological and physi-
cal integrity. This prohibition in the Convention is stipulated in Article 3,
and implies the absolute prohibition of torture and inhuman or degrading
treatment or punishment, which means that any limitations and exceptions
are not envisaged, as well as deviations that are stipulated in Article 15 of
the Convention in certain cases. To cause violation of this right, the treat-
ment must be at the least serious, that depends on all the circumstances
of the case, such as the duration of the treatment, the physical and psy-
chological effects it has produced, and in some it depends on sex, age, and
health condition of the victim. State obligation to protect these rights is to
refrain from torture or inhuman or degrading treatment, where it is respon-
sible for acting of all of its institutions and bodies, particularly the army,
police, etc. In addition to these negative obligations, the State shall com-
ply with the positive obligations to protect this right, as follows: the adop-
tion of effective normative and procedural measures in order to prevent
third parties to act opposite to the guarantees provided under this law, and
the investigation of cases of abuse, that represent violation of this right.
From the standpoint of the European Court case-law, in order to find vio-
lation of the rights in question, it is necessary that certain behavior reach-
es a minimum of cruelty that is needed to be able to determine the viola-
tion. In order to determine this minimum, there are three levels of severi-
ty of individual treatment: 1) Torture - deliberate inhuman treatment caus-
ing very serious and intense suffering. Torture is a complete absence of
respect for human dignity, which is commonly used as a method of intim-
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idation, humiliation or breaking resistance of the victim. Torture attacks
essential physical and psychological integrity of the person. 2) Inhuman
treatment or punishment - the infliction of intense physical and mental suf-
fering. 3.) Degrading treatment - abuse in order to arouse feelings of fear,
anguish and inferiority in victims, capable to humiliate them and possibly
break their physical or moral resistance.

As it follows from the foregoing, the torture has the highest intensity level
of abuse. The European Court, for example, established the existence of
torture in cases where an individual has been exposed to "Palestinian
hanging" (stripped naked and hung for a long time with his hands tied
behind his back), raped in custody, severely beaten, dragged by the hair,
urinated, subjected to electric shocks, etc. 

Inhuman treatment, as it is considered by the European Court, implies that
it is undertaken intentionally, and that lasted several hours and caused
bodily injury or intense physical or mental suffering. Its existence is usu-
ally associated with people who were in custody during which they suf-
fered physical injuries.

Degrading treatment exists when the victim is grossly humiliated by cer-
tain act, in presence of other persons, or when the victim is made to do
acts against his/her will or conscience. It is not necessary that a person is
subjected to humiliation only in front of others, it is enough that the per-
son felt humiliated in front of himself/herself. In case Tyerv.United
Kingdom, minor applicant, student, was judicially sentenced to physical
punishment, which consisted of use of force, ie. flogging bare buttocks in
presence of two police officers. The European Court found, that such pun-
ishment was inconsistent to Article 3 of the Convention, which protects one
of the main goals - dignity and physical integrity of human beings, and
that it has the character of degrading treatment.

2.2.1. The most common examples of violations of the prohibition of torture,
inhuman or degrading treatment or punishment in the case-law of the
European Court for Human Rights

It is a wide range of opportunities and circumstances in which the condi-
tions for a violation of a concrete right may be met. Thus, for example,
poor living conditions in prisons are often included in the sphere of viola-
tion of Article 3 of the Convention. In the case of Kalashnikov v. Russia,
the applicant stayed in a cell measuring 17 m2 with 23 other inmates. The
cell had light on and TV on, 24 hours a day and the prisoners were forced
to sleep in shifts in those conditions. Hygienic conditions were causing
serious health problems, which in some cases have resulted in loss of fin-
gernails or toenails. The European Court found a violation of Article 3 of
the Convention.

In most prisons in countries that still have the death penalty, prisoners sen-
tenced to death, are often housed in separate facilities, subjected to spe-
cial rules and restrictions. These facts, as well as a long period of time that 215
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the convict can wait for the execution of the death penalty (the so-called,
corridor of death), in such cases led to the fact, that the European Court
found a violation of Article 3 of the Convention.

Health status criteria, of persons who are detained or imprisoned, must not
be negligible, considering that, for example, persons with disabilities or
mentally ill person must be provided conditions that will be adapted to
their condition, and any opposite treatment could be subsumed under the
violation of Article 3 of the Convention.

In the case of Selcuk and Asker v.Turkey, where the authorities deliberate-
ly and with the use of force, burned the houses of the applicants in their
presence, not helping them afterwards, European Court did not found it
necessary to determine what kind of justification find could offer the state
for such treatment, and found that such actions constitute inhuman treat-
ment within the meaning of Article 3 of the Convention.

In the field of immigration, asylum and extradition, the State must bear
responsibility in accordance with Article 3 of the Convention, if the person
who should be deported or extradited to a country  where there is a rea-
soned probability to be in real danger of treatment that  is not in accor-
dance to Article 3 of the Convention. In making those risk assessments, the
European Court primarily starts from the facts that were known or ought
to have known at the time of deportation.

Discriminatory treatment can take the form of degrading treatment to any
form of discrimination (discrimination because of race, religion, gender or
any other reason).

2.3. Prohibition of the slavery and servitude

The first results in the protection of human rights at the international level,
were achieved just with the prohibition of slavery and the slave trade.
Unlike the Middle Ages, when the ownership of human beings was consid-
ered normal, after the great bourgeois revolutions, the understanding was
settled that no one can dispose of human beings, as if they were dead
objects. Beside constitutional definition of the slavery and servitude prohi-
bition and the European Convention, article 4 provides that "No one will
be forced in slavery or servitude. No one shall be required to perform
forced or compulsory labor. For the purposes of this article the term forced
or compulsory labor does not include 1.any work that is normally required
of a person who is in custody, in accordance with the provisions of Article
5 of this Convention or during conditional release 2.any service of a mili-
tary nature or in the case of refusal to serve military duty, in countries
where this is allowed, any other service instead of compulsory military
duty, 3.any service required in case of an emergency or natural disaster
that threatens the life or well-being of communities, 4. any work or serv-
ice which is a part of normal civic obligations."
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Although it is difficult to make a distinction between slavery and servitude,
it is an accepted notion that slavery means fully property of one person
over another, while slavery includes minor restrictions of freedom. Article
1 of Protocol No. 4 of the Convention prohibits bonded labor, stipulating
that no person shall be deprived of his liberty merely on the ground of
inability to fulfill a contractual obligation.

Forced labor means physical or mental constraint and compulsory labor
means every work or service which is demanded from someone without his
consent or under threat of penalty.

2.3.1.Jurisprudence of the European Court of Human Rights

a) Slavery and servitude

Appeals embodying a formal written request against violation of Article 4,
paragraph 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms were mainly lodged by the prisoners who opposed
and therefore demanded some legal action against the use of prisoners as
unpaid workers which they were exposed to during their imprisonment.
However, the European Court for of Human Rights has never formally
recognised the violation of the said human rights.

b) Forced labour

The issue of forced labour was first argued in the 'Iverson v. Norway' case
when the employment relations were closely and critically inspected
according to which a dentist could spend up to two years working in a
remote part of the country. The European Court of Human Rights has
come to a conclusion that the concept of forced and compulsory labour
cannot be fully understood merely on the basis of its literal meaning but
must be determined by the fact that the labour or service is carried out
against the will of the respective person, and also by the indication that
the compulsion of its accomplishment is unjust and disapproved, which
means that such labour must entail an instance of the victim's suffering
that can be avoided.

The European Court of Human Rights was on the professional standpoint
that there was no breach of the Article 4, paragraph 2 of the Convention
when considering cases of prisoners who claimed they were exposed to
forced and compulsory labour as they did not receive adequate compensa-
tion for their work performed while they were imprisoned, and furthermore,
since they were not beneficiaries of the social insurance.

c) Particular limitations mentioned in the Convention

The European Convention in its Article 4, paragraph 3 eliminates military
service as an instance of forced or compulsory labour, and any other serv-
ice demanded in line of conscription for military service, as well as work
required in situations of crisis and natural disasters threatening the contin-
uation and well being of the society. The list of exceptions also includes
labour spent to act upon momentous tragic and unexpected events of 217
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extreme gravity, e.g. a wildfire. However, before engagement, the authori-
ties must carefully consider the capacity of the person whose capabilities
should be judged in relation to the concrete work that is to be done. The
labor that is a constituent part of common civic duties is also excluded
from the restricted precise meaning of the term forced or compulsory
labour. In the 'Schmidt v. Germany' case, the European Court of Human
Rights took into consideration the obligation for adults to serve in the fire
brigade or to make a financial contribution. The Court held that the obli-
gation to serve in the fire brigade was consistent with the common civic
duties, and furthermore that the financial contribution designated for main-
tenance and improvement of that public service was highly compatible
with that obligation. Therefore, the Court has dismissed the appeal as there
has not been a breach of the Article 4 of the Convention for the Protection
of Human Rights and Fundamental Freedoms.

3. Conclusion

Full consideration and respect of human dignity is undoubtedly a hardly
attainable ideal. However, the existence of such constitutional and conven-
tional norms, consistently applied in our country and thus binding us to
respect this specific human right, represents positive sign that respect of
human rights, and herewith human dignity, will take a progressive route.
Frankly speaking, the full achievement of the principles proclaimed by the
Constitution of Montenegro and the Convention for the Protection of
Human Rights and Fundamental Freedoms is difficult and troublesome,
which is caused by different interpretations of numerous crucial terms con-
tained in these legal acts. What should be the primary concern of our
country is that it becomes fully accepted and equal member of the league
of European nations. We must ever more, become aware of the fact that
we can attain that goal only by acceptance and exercise of the human
rights, based on the sense of human dignity.

Taught by our previous experience which has been marked by the contin-
uous development of the concept of human rights, we can without exag-
geration feel optimistic about the further evolution of human rights in our
country. On one hand, we will constantly perceive ever new situations
threatening man's integrity and dignity, on the other; the need to recog-
nize new and more comprehensive rights will ever hover in the air. On that
way we should be fully aware and careful that those new and different
rights don't suppress the existing and recognized ones, as it has never been
recommendable to establish one right on account of the other, or categor-
ically claim that one right is more or less significant.
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ÐÅ ÇÞ ÌÅ

Ïîë íîå ïðèç íà íèå è óâà æå íèå ÷å ëî âå ÷åñ êî ãî äîñ òî è í ñòâà âðÿä ëè äîñ -
òè æè ìûé èäå àë. Òåì íå ìå íåå ñó ùå ñò âî âà íèå òà êèõ êîíñ òè òó öè îí íûõ
è îáû÷ íûõ íîðì, ïîñ ëå äî âà òåëü íîå ïðè ìå íå íèå êî òî ðûõ â íà øåé
ñòðà íå îáÿ çû âà åò íàñ óâà æàòü ýòî îñî áåí íîå ïðà âî ÷å ëî âå êà, ãî âî ðèò
î òîì, ÷òî óâà æå íèå ïðàâ ÷å ëî âå êà, â òîì ÷èñ ëå è ÷å ëî âå ÷åñ êî ãî äîñ -
òî è í ñòâà, âñòà ëî íà ïóòü ïðîã ðåñ ñà. ×åñò íî ãî âî ðÿ, ïîë íàÿ ðå à ëè çà öèÿ
ïðèí öè ïîâ, ïðî âî çã ëà øåí íûõ Êîíñ òè òó öè åé ×åð íî ãî ðèè è Êîí âåí öè -
åé î çà ùè òå ïðàâ ÷å ëî âå êà è îñ íîâ íûõ ñâî áîä, ÿâ ëÿ åò ñÿ òðóä íîé çà äà -
÷åé, ÷òî îáóñ ëîâ ëå íî íà ëè ÷è åì ðàç ëè÷ íûõ òîë êî âà íèé ìíî ãèõ âàæ íûõ
òåð ìè íîâ, ñî äåð æà ùèõ ñÿ â ýòèõ ïðà âî âûõ àê òàõ. Ïåð âî î÷å ðåä íîé çà -
äà ÷åé äîëæ íî ñòàòü ïîë íîï ðàâ íîå ÷ëåí ñòâî íà øåé ñòðà íû â Ëè ãå Íà -
öèé. Ìû äîëæ íû îñîç íàòü, ÷òî ìî æåì äîñ òè÷ü ýòîé öå ëè òîëü êî ïó òåì
ïðèç íà íèÿ ðå à ëè çà öèè ïðàâ ÷å ëî âå êà, îñ íî âàí íûõ íà ÷óâñòâå ÷å ëî âå -
÷åñ êî ãî äîñ òî è í ñòâà.

Ïðå äû äó ùèé îïûò, êî òî ðûé îáîç íà ÷àë ñÿ íåï ðå ðûâ íûì ðàç âè òè åì
êîí öåï öèè ïðàâ ÷å ëî âå êà, äà åò íàì âîç ìîæ íîñòü áåç ïðå ó âå ëè ÷å íèÿ
áûòü îï òè ìèñ òè÷ íî íàñò ðî åí íû ìè îò íî ñè òåëü íî äàëü íåé øåé ýâî ëþ -
öèè ïðàâ ÷å ëî âå êà â íà øåé ñòðà íå. Ñ îä íîé ñòî ðî íû, ìû ïîñ òî ÿí íî
áó äåì ñòàë êè âàòü ñÿ ñ íî âû ìè ñè òó à öè ÿ ìè, óã ðî æà þ ùè ìè íåï ðè êîñ íî -
âå í íîñ òè è äîñ òî è í ñòâó ÷å ëî âå êà, ñ äðó ãîé - íå îá õî äè ìîñòü ïðèç íà íèÿ
íî âûõ è áî ëåå âñå îáú åì ëþ ùèõ ïðàâ áó äåò âè ñåòü â âîç äó õå. Òà êèì îá -
ðà çîì, íàì íà äî îñ òå ðå ãàòü ñÿ, ÷òî áû ýòè íî âûå è ðàç íûå ïðà âà íå ïî -
äàâ ëÿ ëè óæå ñó ùå ñò âó þ ùèå è ïðèç íàí íûå, òàê êàê íåëü çÿ óñ òà íàâ ëè -
âàòü êà êîå-òî ïðà âî çà ñ÷åò äðó ãî ãî èëè êà òå ãî ðè ÷åñ êè óò âå ðæ äàòü, ÷òî
êà êîå-òî ïðà âî ÿâ ëÿ åò ñÿ áî ëåå èëè ìå íåå âàæ íûì.
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