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XVIII EpeBaHcKasg Me>XpAyHapoAHas KOH(pepeHIud
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ITPUBETCTBEHHBIE CAOBA
GREETING SPEECHES
DISCOURS DE VOEUX

CEP)K CAPICAH
Ilpezudenm Pecnybauxu Apmenus

YBakaeMbill rocriopuH IlpeapcepaTens EBpoIeiickoro cypa Io IIpaBaM de-
AoBeka!

YBaskaeMbIi TocnopuH [IpeacepaTent Benernuanckon komuccuu CoBeTa
Esponsri!

YBakaeMble yyacTHUKU KoH(pepennun!
YBa>kaeMble roctu!
AaMBI U TOCITOAQ!

B pamkax mpepcepaTeabcTBa Apmenuun B CoBeTe EBpOTBI MBI MHUITUHPO-
BaAU CO3BIB 3ToM KoH(epeHny, mpraaBasg 0Cco60 BakHOe 3HaUYeHUe Mpoo-
AeMe, KOTopasi B 9T AHM CTaHeT AAS BCeX YYaCTHUKOB IIPEAMEeTOM 3auH-
TepPeCOBaHHBIX OOCY>KAEHUU.

,A.J\EI Hallen CTpPaHELI 1 BAACTelN OOABIIasl YeCTh U OTBETCTBEHHOCTD IIpeace-
AATEABCTBOBATL B CoBete EBpOHbI. OTOT MIeCTUMEeCAIHBIN IIepUroA MBI 6y-
AeM CTPpEeMUTBhCA 000TaTUTh TaKUMU MHUIWATUBAMM, KOTOPBIE CTAHYT HO-
BBIM CTUMYAOM AAA PA3BUTUA U YKPEIIACHUA eBPOHeﬁCKOﬁ CHUCTEeMEI IIeH-
HOCTeH, HQYKOCHHTQABHOfI pearmn3aliny IMMPpUHIKWIIa BEPXOBEHCTBA 3dKOHA.

Henszbe)xHass AOTrMKa AEMOKPATHYECKOIO PA3BUTUS 3aKAKOUAAACh B TOM,
YTO B €BPOIENWCKOM INIPAaBOBOM CHCTEMe TrapaHTHPOBAaHME BEPXOBEHCTBA
IIpaBa CTAaAO KPAeyrOABHBIM KaMHEM, IIeHHOCTBIO. B cTaThe 3 mMOANMCAHHO-
ro 5 mag 1949 ropa B AoHpOHe ycTraBa CoBeTa EBpONBI OAHO3HAYHO yCTa-
HOBAEHO, 4TO Ka’kABIM uneH CoBeTa EBpONBI AOAKEH NPUHATH NPUHIUN
BEPXOBEHCTBA 3aKOHA. TaKOU MOAXOA NIPHUAAA HOBOE KAueCTBO U AAABHEU-
1IeMy pa3BepPTBhIBAHUIO MEKAYHAPOAHBIX OTHOIIIEHNM, TOCTAaBUB B UX OCHO-
BY YeTKHe I[€eHHOCTHBIe OPHUEHTUPHI, COTAACHO KOTOPHIM UYEAOBEK, €T0 AOC-
TOWHCTBO, OCHOBHBIE ITPaBa U CBOOOABI SIBASGIOTCS BBICIIEN I[€HHOCTBHIO. B
CBOIO OYepeAb, TOCYAAPCTBO OIPAHWYEHO OCHOBHEBEIMU IIPaBaMH U CBOOOAA-
MM 4YeNOBEeKa, KaK HENOCPEACTBEHHO AEMCTBYIOIIUM IIPABOM. OTO TaKyke
OCHOBBI, 3aKpelAeHHBIe B OCHOBAX KOHCTUTYLWUOHHOIO CTpos, KoHCTUTY-
IIUM Hallel CTPaHbI, KOTOPBIE ITPEAONPEAEATIIOT AUHUIO IOBEACHUSI AWY-
HOCTHU W F'OCYAQPCTBEHHOM BAQCTH B AeAe CTAHOBAEHUS IIPABOBOIO T'OCYAApP-
CTBA U I'PA’KAQHCKOIO OOIIeCcTBa.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN




CEPJX CAPICAH. ITPESVMAEHT PECITYBAIKU APMEHUS

Y6e>xpeH, 4TO BO BCeX AEMOKpPATHUYECKUX CTPaHaX Ha KOHCTUTYILIMOHHOM
YPOBHE TeM MAU WHBIM 00pa3oM 3aUKCHpOBAHa CYIIHOCTH [IPUHIUIIA
BEepPXOBEeHCTBa 3aKoHa. OAHAKO TAaBHAS 3apava - IPETBOPUTH €T0 B KU3Hb,
CAeAaTh TPABUAOM JKU3HM OTpaHUUYEeHNe BAACTHU IIPaBOM.

B ocobGeHHOCTH AAST CTPaH HOBOM AeMOKpaTHH 3TO TpebyeT CKOOPAUHUPO-
BaHHOU U IIOCAEAOBaATEeABHOM paboTHl. TpebyeTcsi HaAWuue He3aBHCHUMOU
CyAeOHOM CUCTEMBI M OCYIIeCTBAeHMEe OeCIPUCTPACTHOTO IIPaBOCYAUS.

Harmra ctpada B aTux cdepax BCTYIHAA B HOBBIM 3TAll CUCTEMHBIX peopm
U TIOCAEAOBATEABHO OCYIECTBASIET NTpPOTrpaMMbl, OPUEHTHPOBAHHLIE Ha
Ooabime TepcreKTuBE. CTepyKHEM BCeX ITUX IIPOTPAMM SBASIETCSI YEAO-
BEeK, TapaHTHUpPOBaHMe ero mpaB W CBOOOA, (POPMUPOBaHNE B CTpaHe TaKOU
aTMocdephl, B KOTOPOU OYAyT TA@BEHCTBOBATH TEPIUMOCTDb, TAIOPAAU3M,
OTCYTCTBUE AMCKPUMUHAIIUN, CIIPABEAANBOCTE M B3aUMHOE AOBEpHe.

YBepeH TakKe, UTO 3Ta UCKAIOUMUTeAbHad OOIeeBponelcKasg KOH(epeH-
U4, TTOCBSAIEeHHAad €BPOIIeCKUM KPUTEPUSIM BEPXOBEHCTBA IIpaBa M Ipoo-
AeMaM T'DaHUI, YCMOTPEHMS BAACTEU, BHECET CBOM HEINPEXOAAIINNU BKAAA B
AEAO TIPEOAOAEHHUS UMEIOIIUXCSI BBI3OBOB, Ooaee 3(p(HEeKTUBHOTO rapaHTH-
poBaHus, oOeclieueHNs 1 3alUTHI IIPaB YeAOBEKa Kak B HaIllel CTpaHe, Tak
U B APYTUX CcTpaHax-daeHax Coseta EBporsl.

Eme pa3 npuBeTCTBYIO BCeX y4acTHHUKOB KoHdepeHIInU U >KeAalo pe3yAb-
TATUBHOU U IAOAOTBOPHOU PabOTHI.

SERZH SARGSYAN
President of the Republic of Armenia

Honorable President of the European Court of Human Rights,

Honorable President of the Venice Commission of the Council of Europe,
Honorable participants of the Conference,

Dear guests,

Ladies and Gentlemen,

In the framework of the chairmanship of Armenia in the Council of Europe,
we undertook organization of this Conference, especially signifying the
issue, which will become a subject of interested discussions by all partici-
pants. It is great honor and responsibility for our state and authorities to
chair at the Council of Europe. During this six-year period we shall strive
to estimate with such beginnings, which will aid to further development
and establishment of the European value system and steady implementa-
tion of the principles of rule of law. It is inevitable logics of the democrat-
ic development that ensuring of the rule of law in the European legal sys-



tem has become basic value. Article 3 of the Statute of the Council of
Europe signed in London, on May 5, 1948 explicitly prescribes that every
member of the Council of Europe must accept the principles of the rule of
law. Such an approach brought new quality to the further development of
international relations, stating the value distinct orientation, according to
which the person, his/her dignity, fundamental rights and freedoms are of
supreme value. In its turn, the state is restricted with the fundamental
rights and freedoms of a person and citizen as directly living law. These
are the provisions which are stipulated in the principles of the constitution-
al order of the constitution of our country which predetermine the behav-
ior of the individual and state power in the establishment of the rule of law
state and civil society.

I am sure that in all democratic states the essence of the principle of rule
of law is stipulated on constitutional level this way or other in all demo-
cratic countries. However, calling to life is the main task, and making
restriction of power by law the rule of life. Especially for the states of new
democracy, it requires systemic and consistent work, demands availability
of independent judicial system and implementation of fair jurisdiction. In
these domains of systemic reforms our country has entered new phase and
consistently implements programs of great perspective tendency. The per-
son, ensuring of his/her rights and freedoms, formation of such an atmos-
phere in the country, where tolerance, pluralism, non-discrimination, jus-
tice and mutual trust will rule. I am sure that this exclusive Pan-European
conference dedicated to the European legal standards of rule of law and
the scope of discretion of powers will provide lasting investment both in
our country and other member-states of European Council in overcoming
the existing challenges, more effectively guaranteeing, ensuring and pro-
tecting human rights.

Once again, I would like to greet the participants of the conference and
wish productive and effective work.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM




DEAN SPIELMANN. EUROPEAN COURT OF HUMAN RIGHTS

DEAN SPIELMANN
President of the European Court of Human Rights

Your Excellencies:

Mr. President of the Republic,

Mr. President of the National Assembly,
Mr. President of the Constitutional Court,
Minister Nalbandian,

Ladies and Gentlemen,

I am very pleased indeed to take the floor this morning to address words
of greeting to you in the name of the European Court of Human Rights.

I am deeply gratified that the Constitutional Court has, once again,
involved the European Court in its annual conference. In Strasbourg we
know from the experience of my fellow judges who have taken part in pre-
vious events - and above all Judge Alvina Gyulumyan who is of course
present here today - the very high quality, in every respect, of the Yerevan
International Conferences.

Long may they continue.

This year the conference takes on a special importance, being part of the
programme of Armenia's first ever chairmanship of the Committee of
Ministers of the Council of Europe.

At Strasbourg, we look forward to a constructive and productive term
under Armenian leadership. Indeed, one of the first concrete achievements
was the adoption of Protocol No. 15 to the Convention, which was opened
for signature in the presence of Mr Nalbandian in Strasbourg at the begin-
ning of last week. Twenty States signed the text immediately, including
Armenia. I hope that their lead will be followed quickly by all other mem-
ber States.

The Protocol is an important outcome of the process of reform of the
Convention system, and I welcome its appearance so soon after last year's
Brighton Conference.

The Protocol will make a number of amendments to the Convention, one
of which has some relevance to the theme of this conference - I will return
to this point in a moment.Yerevan Pan-European Conference - 3 July 2013.

This is a fertile time for the European Convention, with two other texts at
an advanced stage. It is my hope that Protocol No. 16 will be a second
achievement of the Council of Europe during Armenia's term in the chair.
This protocol aims to bring a new dimension to the work of the European
Court of Human Rights, creating a new advisory procedure that will allow
the highest national courts to seek guidance from Strasbourg on questions
of Convention law. I am convinced that this will come to be seen as a



valuable feature of the international mechanism, and I strongly support a
wide ratification of the protocol by European States. A new channel of
judicial dialogue will come in to being. I see the clear potential for it to
aid national courts in their front-line role of protecting fundamental
human rights. Our Court in Strasbourg stands ready to play this new role,
which I hope will become a reality in the not too distant future.

Also in the pipeline is the agreement on the accession of the European
Union to the Convention. As there is still some distance to travel before
that becomes a reality, I will limit myself to observing that a truly historic
development in international human rights law is now within the reach of
European States.

* ok x k Kk

The theme of this year's conference is a perennial one for modern states.
It raises fundamental questions of power and authority, of accountability
and legitimacy.

That the exercise of public power necessarily implies a degree of discre-
tion for the authority concerned - and notably the executive - must be
accepted as true in principle. In the very next breath, however, must be
mentioned the limits that necessarily apply. The concept of the separation
of powers, to which all European States subscribe in their way, goes hand
in hand with respect by all powers of the State for the rule of law.
Discretionary powers, whether they arise out of tradition and practice, or
out of positive law, must remain within the boundaries set by the relevant
legal norms - domestic and international. It is with the latter - and more
exactly with European legal standards - that this conference is concerned.

Speaking from the perspective of the European Convention on Human
Rights, it will not surprise you if I refer here to the margin of apprecia-
tion. It is, in a nutshell, the recognition by the European Court of an area
of discretion that should be allowed to national authorities in the obser-
vance and implementation of human rights. A great deal has been said
and written about the margin of appreciation - it may well be the most
commented-upon feature of European human rights law. While it is a
judge-made doctrine, it will soon make its way into the text of the
Convention itself. As I mentioned earlier that one of the elements in
Protocol 15 is of special relevance to today's conference - the addition of
a new sentence to the Preamble of the Convention, reading as follows:

"Affirming that the High Contracting Parties, in accordance with the prin-
ciple of subsidiarity, have the primary responsibility to secure the rights
and freedoms defined in this Convention and the Protocols thereto, and
that in doing so they enjoy a margin of appreciation, subject to the super-

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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visory jurisdiction of the European Court of Human Rights established by
this Convention,"

The States have themselves indicated, in the explanatory report, that their
intention with this amendment is to be consistent with the case-law of the
Court. The Protocol does not, therefore, set out to modify this key con-
cept of European human rights law.

In these short introductory remarks, I will limit myself to just a few very
brief observations about the margin of appreciation. I expect that the mat-
ter can be addressed in more detail during the substantive discussions
later on.

I referred a moment ago to the limits that must apply to discretionary
power in a State that is governed by the rule of law, a concept that also
appears in the Preamble to the Convention and underpins all of its provi-
sions. In the phrase "margin of appreciation,” one must emphasise the
word margin. It denotes a relatively limited area where the national
authorities have a certain freedom of action or choice. The margin, as is
well known, may be narrow or broad depending on a series of factors, but
even when it is wide it remains a margin - it does not extend right the
way across the page. As the Court has so often observed, the margin in a
given case always goes hand in hand with European supervision. In short,
there is no reserved domain for State authorities under the Convention.

Looking at the recent case-law of the European Court of Human Rights
involving the margin of appreciation, one can see a trend towards judicial
self-restraint when it is clear that the superior national courts have, at the
domestic level, examined the case in light of the relevant Convention pro-
vision and case-law principles. For example, in a case that involved a bal-
ancing exercise between competing Convention rights - press freedom
and the right to respect for private life - the Court observed that it "would
require strong reasons to substitute its view for that of the domestic
courts" (Von Hannover No. 2).

One sees the same approach in relation to parliaments, where legislators
carefully weigh up the relevant human rights aspects of a piece of legis-
lation, and seek to achieve a reasonable accommodation between individ-
ual rights and others aspects of public interest, the Court has shown itself
inclined to accept the balance that has been struck (Animal Defenders).

What we see in both of these examples is the principle of subsidiarity in
action - a principle that will also become part of the Convention text with
Protocol 15.

As a final remark, it is worth recognising how attentive the authors of the
Convention, working more than 60 years ago, were to the need to set
strict limits to the sovereign powers enjoyed by national authorities - the
requirement that there be an explicit legal basis when restricting rights,
and the strict criteria of "necessity in a democratic society" that must be
met if an interference with an individual's right is to be accepted. This was



very progressive for its time. And it has stood the test of time, providing
solid foundations for the modern human rights regime, the great achieve-
ment of the Council of Europe, and the precious heritage of all our peo-
ples.

Ladies and gentlemen,

Thank you for your attention, and I wish for all of you a conference both
fascinating and fruitful.

AHUH HITITMABMAHH

IIpedcedamenv Eeponelickoeo cyda no npasam 4enoseka

locniopun Ilpe3upenT PecnniyOauku ApmeHus!
lNocmmopun INpepcepaTers Harnmonaabuoro CooOpanwus!
Focniopmn INpeacepateas Koucturynmonnoro Cyaa!
lNocnopnH MUHMCTP MHOCTPAHHBIX AeA!

Aambl u ['ocmmopa!

51 o4eHb pajp BBEICTYIUTH CETOAHS C IIPUBETCTBEHHBIM CAOBOM OT HMMEHU
EBpomnerickoro cypa o npaBaM ueAroBeKa. S OaaropapeH KOHCTHUTYLIHMOH-
"HoMy Cyay 3a yuyactue EBpomelickoro cypa B Hacrosilel KonHdepeHuu.
B CrpacOypre u3BecTHO O BBEICOKOM KaueCTBe EpeBaHCKUX MeKAYHAPOA-
HBIX KOH(pepeHIUN M3 OIbITa HAIlIUX KOAAEr-CyAeM, KOTOphble IIPUHUMAAU
y4acTue B IIPEABIAYIIUX MepPOIPUATULX, U IIPEKAE BCero oT CyAbU AABBU-
HBI [TOAyMSIH, KOTOpas, pasyMeeTcs, IPUCYTCTBYeT CEerOAHS 3AeCh.

B stoMm ropy Koudepenmua npuoOperaeT ocoboe 3HaUeHHUE, SBASSACH
YaCThIO MPOTPaAMMBI EPBOTO B HCTOPUM NPEACEAATEeALCTBA ApPMeHUU B
Komurtere wmunuctpoB CoBeta EBponbl. B CrpacOypre MbI JKAEM
KOHCTPYKTHUBHOTO M 3(P(PEeKTUBHOTO IePUOAA TTOA TPEACEAATEABLCTBOM Ap-
MeHuU. KoHeuHO >Ke, OAHUM M3 MePBbIX KOHKPETHBIX AOCTUM>XKEHUU CTaA0
npunsaTue [Tporokoaa Ne 15 kK KOHBeHITNU, KOTOPBIN OBIA OTKPBIT AAS TTOA-
NMCaHMs B MPUCYTCTBUU rocrnopnHa Hanbaupsna B CTpacOypre B Hauane
IIPOIIAOY HepeAU. ABAAIIATh TOCYAAPCTB, B TOM YHCAe U ApMeHUd, TTOATIU-
CaAM TEeKCT He3aMeAAUTeAbHO. Haperoch, 4TO UX IIpUMepy BCKOpPe ITOCAe-
AYIOT BCE€ OCTaAbHBIE TOCYAAPCTBA-UYAEHBI. [IpOTOKOA 4BASIeTCS Ba>KHBIM
pe3yAbTaToOM Ipoilecca pedopMbl KOHTPOABHOI'O MexaHu3Ma KoHBeHIUH,
U g IPUBETCTBYIO €T0 CKOpoe ITOSIBA€HUE ITOCAe IIPOIIAOToAHeM bpaiToHn-
CKOU KOoHQepeHIUU. [TpOTOKOA BHeCEeT psgp MONpPaBOK B KOHBEHITNIO, OA-
Ha M3 KOTOPBIX UMeeT HEeKOTOpOoe OTHOIIeHMe K TeMe HacTtosalled Koude-
peHnuu. f o4eHb CKOPO BEPHYCH K 3TOMY BOIIPOCY.

Ceniuac TTAOAOTBOPHOE BpeMs AAs EBpomeiickolt KOHBEHIUU. S HapeloCh,
uto [IpoTokoa Ne 16 craHeT BTOPBIM AocTukeHMeM CoBeTa EBpOITBI B Te-

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN
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AUH HITITMABMAHH. EBPOITEVICKINU CVA I1O ITPABAM YEAOBEKA

YyeHUe CpoKa IIpepcepaTeAbCcTBa ApMeHUHU. DTOT [TpOTOKOA BHECeT MHOTO
HOBOT'O B paboTy EBpoOmenckKoro cyapa mo IIpaBaM YeAOBeKa IIyTeM CO3Aa-
HUS HOBOTO MeXaHH3Ma KOHCYABTQTUBHBIX 3aKAIOUEHUN, YTO IIO3BOAUT
BBICIIMM HAIMOHAABHBIM CYA€OHBIM WHCTAHIWSAM 3allpallluBaTh yYKa3aHUS
II0 KOHBEHIJMOHHOMY IpaBy mu3 CrpacOypra (IIpaBo 3alpalluBaTb KOH-
CyAbTaTHBHBIEe 3akAtoueHus Cypa OypeT NPepAOCTaBAEHO BBICIIMM HallMo-
HAABHBIM CYA€OHBIM MHCTAHIIMSAM, KOTOpPble AOAKHBI HUMEThb IIPaBO Iiepe-
AaBaTb Ha paccMmorpeHrne Cyapa BOIPOCH TOAKOBaHUA KouBeHnum). A
yOe>XKAEH, 4TO 3TO OYAET PacCMaTPUBATHLCA KaK IleHHAasg OCOOEHHOCThb MeK-
AYHAPOAHOT'O MeXaHH3Ma, W 5 PelIUTEeAbHO IIOAAEP’KHUBAI0 IIUPOKYIO pa-
Tu(ukanuio ITpoToKOAa €BPONIENCKUMU I'OCYAAPCTBAMU. 51 BUJKY OOABIIION
HOTEeHIIMaA AAS TOT'O, YTOOBI IIOMOYbL HAIJMOHAABHBIM CYAAM B UX BeAyIlel
POAU B AeAe 3alllUThl OCHOBHBIX IIpaB YeAOBeEKa.

Hamr Cya B CrpacOypre roToB ChHITpaTh 3Ty HOBYIO POAb, KOTOpasi, Hape-
IOCh, CT@HET PeaAbHOCTHIO B He CTOAL OTAAA€HHOM OyayiieM. CoraaiieHue
o mpucoepnHeHUn EBporelickoro coro3a K KOHBEHIUM TakKe HaXOAUTCS
B IIpoljecce IMOATOTOBKU. [TOCKOABKY ellle TPEACTOUT IIPOUTU ONpPeAEeAeH-
HBIM NYTh, YTOOBI 3TO CTAAO PEAABHOCTHIO, s OTPAHUYYCh AUIIL BBICKA3bI-
BaHWEM, YTO TTOUCTUHE MCTOPUUYECKAsT IBOAIOIUS B OOAACTH ITpPaB dYeAOBe-
Ka B HACTOsIIee BPeMsI HAaXOAUTCS B IpPeAeAaxX AOCATaeMOCTH eBPOIleuc-
KUX TOCYAQpCTB.

Tema KOH(I)epeH]_l;I/II/I BBIABUT'AET CI)YHAaMeHTaABHBIe BOIIPOCEI OTHOCUTEAD-
HO BAACTH W IIOAHOMOUYUIM, IIOAOTUETHOCTH U ACTUTHMMHOCTH. To, uTto oCy-
InmieCTBAEHHE FOCYAapCTBeHHOfI BAACTH HeM30eKHO IIpeAIIoAaraeT OIIpeAe-
ACHHYIO CTelleHb OCMOTPUTEABHOCTU COOTBETCTBYIOIINX OPraHOB, B 4YadCT-
HOCTH HUCIOAHUTEALHOM BAACTH, B DIpuHIOUIIEe AONKHO OBITH BOCITPUHATO
IIPABUABHO. OAHaKO MMEeHHO 3A€eChb HeO6XOAI/IMO YKa3aTh IIPEAEADI, o0si3a-
TEeABHBIE AAA ITPDUMEHEeHUA.

Kounenmusa paszpereHUs BAACTeM, KOTOPOU BCe eBPOIeMCKHEe CTpPaHbI
IPUAEPFKUBAIOTCS TIO-CBOEMY, COIIPOBOJKAQETCS YBa’KeHHWEeM IIPUHIIUIA
BEPXOBEHCTBA IIPaBa BCEMU BETBSIMM BAACTH. AUCKPEITUMOHHBIE TTOAHOMO-
Ymsi, He3aBUCUMO OT TOTO, UCXOASAT OHU W3 TPAAUIINM, MMPAKTUKU UAU U3
MMO3UTHUBHOT'O TPaBa, AOAJKHBI OCTaBaThCSI B paMKaX, YCTAHOBAEHHBIX COOT-
BETCTBYIOIIUMU KaK BHYTPEHHUMH, TaK U MEKAYHAapPOAHBIMH IIPAaBOBBIMU
HOpMaMu. VMIMeHHO eBPONENCKUM IIPAaBOBBIM CTAHAAPTAM IMOCBSAIIEHa Ha-
ma ceropHsiHAS KondepeHius.

Bac He yAUBUT, eCAU 4, TOBOPS C TOYKU 3peHUs EBpONEeNCKON KOHBEHIUU
II0 IpaBaM 4YeAOBeKa, o0palrych K cBoOoAe ycMoTpeHuda. OAHUM CAOBOM,
9TO npu3HaHue EBPONENCKUM CyAOM OIIPEAEAEHHOTO IIOAS YCMOTPEHNS,
KOTOPO€ AOAKHO OBITH IPEAOCTaBAECHO HAIIMOHAABHLIM OpraHaM BAACTHU
IpU COOAIOAEHUM M peaAusalluy UMU IIpaB 4yeroBeKa. MHoroe OBLIAO CKa-
3@HO M HAIMCAHO O CBOOOAE yCMOTpeHUsl. XOTS 3TO AOKTPUHA, OCHOBaH-
Has Ha CyAeOHOU IPAKTUKE, OAHAKO OHA CKOPO OYyAET BOIIAOIIEHA B TEKC-
Te camMoy KoHBeHIIWU.



Kak g y>ke roBopua, OpAMH U3 dAeMeHTOB B [IpoTokoae 15 mmeer ocoboe
OTHOIIIEHUEe K CeropHsAiHer KoHdepeHIuu - 3TO BHEeCEeHUe AOIIOAHEHUS
- HOBOTO IpeproskeHuda B [IpeamOyay KoHBeHIIMM, KOTOPO€E TAQCHUT:

"IToATBEepIKAAS, YTO B COOTBETCTBUM C IIPUHIIUIIOM CYOCHAWAPHOCTH BhI-
cokue Aorosapusatoniuecsi CTOPOHBI HeCyT OCHOBHYIO OTBETCTBEHHOCTH
3a obeclleueHue MpaB U CBOOOA, rapaHTHUPOBAHHBIX KouBeHmuer u Ilpo-
TOKOAAMU K HeM, U MOAB3YIOTCS IIPU 3TOM CBOOOAOM yCMOTpPEeHUs, HAA30D
B OTHOIIIEHUM peaAu3aliiui KOTOPOM OCyIecTBAsIeTCsl EBponeickuM cypoM
II0 ITpaBaM YeAOBeKa, CO3AAHHBIM Ha OCHOBAHUM AaHHOM KouBeHIum".

B mosicHUTEABHOM AOKAAAE TOCYAQPCTBA CaMU YKa3aAM, YTO UX HaMepeHUs
B CBSI3U C 3TUM AOTIOAHEHUEM AOAJKHBI COTAACOBBIBATHCS C MPEIeACHTHBIM
npaBoM Cyaa. Sl o6paTuUACS K TpeperaM, B KOTOPBIX AOAKHBI Pearm30-
BaThCSd AMCKPEIMOHHBIE TTOAHOMOYUSI B TOCYAAPCTBE, KOTOPOE PYKOBOA-
CTBYeTCs IPUHITUIIOM BEPXOBEHCTBA ITPaBa; KOHIENIINs, KOTOpas U3A0Ke-
Ha Tak)Xe B npeaMOyAe K KOHBEHIIMM U A€KUT B OCHOBE BCEX €r0o IOAO-
Keaut. Bo dpaze "mpepenrbl yCMOTPeHUSI' CAEAyeT TMOAYEPKHYTH CAOBO
"mpeapeabt”. OHO 0603HAaYaeT OTHOCUTEABHO OIPAaHUYEHHYIO OOAACTh, TAE
HaIlMOHAABHBIE BAACTU IIOAB3YIOTCSI OINPEAEAEHHOW CBOGOAOU AEHCTBUS
UAM BBIOOPA. IIpeaeAbl, Kak U3BECTHO, MOTYT OBITh Y3KUMU HUAU IITUPOKU-
MM B 3@aBUCHMOCTH OT IIEAOTO psiAd (DAKTOPOB, HO Ad’Ke KOTAA OHU IIUPO-
KWe, OCTaeTcs onpepeAreHHass cBoOoAa. Kak wacto 3amevan Cya, 3TU BHYT-
PUTOCyAQPCTBEHHBIE PAMKHM YCMOTPEHUSI BCETAA COIPOBOKAAQIOTCSI €BPO-
MeCKUM KOHTpoAeM. ['oBopsi KpaTko, KOHBEeHIINSA He COXpaHSeT 3a opra-
HaMM TOCYAAPCTBEHHOW BAACTU KOHKPETHYIO C(hepy AAS OCYIIEeCTBAEHUS
YCMOTpEHWUS.

OOpaTuBHINCHL K HEAABHEMY IIpPeleAeHTHOMY IIpaBy EBpomnelickoro cyaa
IO IIpaBaM YeAOBEKa, BKAIOUAS CBOOOAY YCMOTPEHUS, MOXKHO YBHAETH
TEHAEHIIMIO CYAeOHOTO CaMOOTPAHWYEHUS, KOTAQ CTAHOBUTCI $SICHO, UTO
HaIlMOHAABHBIE BBHICIINE CYABl HA HAIlMOHAABHOM YPOBHE PACCMOTPEAU Ae-
AO B CBeTe COOTBETCTBYIOIINX IMOAOKEeHNN KOHBEHIINM U IPUHIUIIOB IIpe-
IIeAeHTHOTO IIpaBa. Hanmpumep, B AeAe, KOTOPOe UMEAO 3apadyy cOanraHCu-
poOBaHM4 IIpaBa Ha CBOOOAY Ie4aTH W IIpaBa Ha yYBa>KeHUE YACTHOU >KU3-
Hu, Cya OTMETHA, UTO "HY’KHBI BECKHEe NMPUYUHBI, YTOOBI HaIlMOHAABHBIE
CYABI M3MEHUAU CBOIO TOUKy 3peHus" (Pou I'amHOBep mpoTuB 'epMaHum!
Ne 2).

MBI BUAUM TAaKOM K€ IOAXOA B OTHOILIEHUM IIapAAMEHTOB. TaMm, rae 3aKo-
HOAQTEAM 3aKOHOAATEABHBIMHU aKTaMHU TIIATEABHO B3BEIIMBAIOT BCE COOT-
BETCTBYIOIUE ACIEKTHl IIPAaB YEeAOBEKA U CTPEMATCA AOCTUYb Pa3yMHOI'O
COTAGCOBAHUA MEKAY NpPaBaMU AWYHOCTHU W APYTHUMHU aCIeKTaMM, IIPeA-
CTaBAJIONIUME OOIleCTBeHHEBIN nHTepec, Cyp IIOKasan, YTO OH MOJKET IIpH-
MEeHUTh OanaHC, KOTOPBIM, OAHAKO, OBIA HapylleH (3alUTHUKU >KUBOT-
HBIX).

B KauecTBe mocAepHEro 3aMedyaHUsI CAeAyeT NPU3HaTh HACKOABKO BHHMa-
TeAbHBI OBIAM aBTOPBl KoHBeHIUHU, paboTaroiiume Ooree 60 AeT Hazap, K
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AUH HITITMABMAHH. EBPOITEVICKINU CVA I1O ITPABAM YEAOBEKA

HEeOOXOAVMOCTH YCTAHOBAEHUS CTPOTUX OIPAaHWYEHUN Ha CyBepeHHEbIe
TTOAHOMOYHUS HAaITMOHAABHBLIX BAACTEM, a UMEeHHO: TpeboBaHNue HaAUYUS SIC-
HOM ITPAaBOBOM OCHOBEI IPH OTPAaHWUYEHUU IIPaB - CTPOTUN KPUTEPUH, He-
0OXOAUMBIN B A€MOKPATHUYECKOM OO0IiecTBe", 00sI3aTeAbHBIN AAS ITpUMe-
HEeHUSs], eCAU AOIYIEHO BMeIIaTeAbCTBO B IIpaBa AWYHOCTH.

TOI"Aa 5TO OBIAO OUEeHb IIPOTrpeCCUuBHO U BBIAEPIKAAO HMCIIBITAHME BpeMe-
HeM, obeclieumBasd IIPOYHYIO OCHOBY COBpPE€MEHHOI'0 peyXHMa 3allluThL
IIpaB 4YeAOBE€Ka - BEeAMKOe AOCTHUIXKEeHUe CoBeTa EBpOHBI 1 AparomeHHoe
HaCAaeApAre BCeX HalllMX HAPOAOB.

’Kenato Bcem Bam mHTepecHOM U MAOAOTBOPHOM pPabOTHI M OAATOAAPIO 3a
BHUMaHUe!




GIANNI BUQUICCHIO

President of the Venice Commission of the Council of Europe

Mr. President of the National Assembly of Armenia,
Mr. Chairman of the Constitutional Court of Armenia,
Mr. Minister of Foreign Affairs,

Mr. President of the European Court of Human Rights,
Ladies and Gentlemen!

It is a great pleasure for me to be with you in Yerevan for the Pan-
European Conference on European Standards of Rule of Law and the scope
of discretion of powers in the member-states of the Council of Europe. The
Venice Commission has a longstanding tradition of organizing Yerevan
conferences with the Constitutional Court of Armenia, and I am pleased to
convince the Conference this year during the chairmanship of the Republic
of Armenia in the Committee of Ministers of the Council of Europe. In
choosing the topic of the Rule of Law and Discretion, the Armenian chair-
manship and the Constitutional Court have made a wise decision. The late
philosopher, legal philosopher Ronald Dworkin once wrote and [ quote:
"Discretion, like the hole in a donut, does not exist, except as an area left
open by its surrounding belt of restrictions. It is therefore a relative con-
cept; it always makes sense to ask - discretion under which standards or
discretion as to which authority?" It is this belt of restrictions and the
applicable standards that we have come to explore today in Yerevan. At
first side, the exercised of discretion may seem appealing and even dan-
gerous, letting the executive make decisions that are not predefined by
positive law could lead to arbitrary results, which are conflicting with the
principle of legality of the Rule of Law. However, this is untrue. In any
society, in any state administration decisions need to be taken that are
close to social realities. It is impossible to predefine in the law all situa-
tions that could arise in practice. Forcing the executive and the judiciary
to implement laws in a purely former manner would result in the break-
down of state administration. Laws cannot foresee all the possible and con-
ceivable options for their application and they should not seek to do so. A
modern state needs to be flexible in order to be able to react quickly to
changing circumstances. Discretion is necessary but discretion needs to be
limited in order to be in conformity with the principle of the Rule of Law.
Basing itself on other fundamental documents of the Council of Europe
and United Nations, the Venice Commission's report on the Rule of Law
tried to seek a consensus on the central elements of the Rule of Law, which
are: legality, legal certainty, provision of arbitrariness, access to justice,
respect for Human Rights and non-discrimination and equality before the
law. Each of these elements closely relate to the issue of discretion. The
principle of legality requires that public officials exercised discretion only
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within the scope attributed to them by the law. Legal certainty requires
that the scope of discretion of the state be foreseeable in order to allow the
individual to regulate his or her conduct. Either legal certainty also relates
to the quality of the law itself. Discretion should only be exercised where
this is foreseen by the legislator and not because the norms are unclear or
ambiguous. Arbitrariness is the negation of the Rule of Law. Discretion
must be exercised in a way that avoids invisible, irrational, or oppressive
acts. The exercise of discretion by the administration must be controlled
by independent courts. The exercise of the own discretion is controlled by
way of an appeal to a higher instance and in the field of Human Rights
also by the international bodies, foremost, the European Court of Human
Rights. Respect for procedural Human Rights, such as Right to be heard,
is required in order to balance the choice of options of the administration.
The wider the scope of discretion, the more procedural guarantees are
required to avoid arbitrariness. Nondiscrimination and equality before the
law are obvious constraints on any exercise of discretion.

Ladies and Gentlemen,

As we can see, the scope of discretion and the guarantees of the Rule of
Law are thus closely intervened. During our discussions, we will approach
this topic from the point of view of norm setting powers and implement-
ing bodies. Both works together in order to achieve the necessary flexibil-
ity requiring the modern society while respecting the Rule of Law. Today,
our conference would give us the opportunity to focus on the role of the
legislator, to which extent is parliament free to make its own policy choic-
es, what are its constraints in the constitution and International Law.
Obviously, the parliament, but also government, as a norm setting power,
adopting decrees, is bound by the hierarchy of norms. Are there differ-
ences in the scope of discretion according to the type of acts, for example
when they provide benefits or when they limit rights? The implementation
of laws, the procedure of adopting individual decisions by administration
must be transparent and decisions must be stringently motivated, the least
they will be annulled by the judiciary. Judicial decisions themselves have
to live up to high standards of motivation.

Ladies and Gentlemen,

I am very grateful to the Constitutional Court of Armenia for being ready
to publish the proceedings of this conference in its Almanac. For the
Venice Commission the results of this conference will be an important con-
tribution to our ongoing work on a checklist for the Rule of Law, which
have been requested at the commissions London Conference on the Rule
of Law as a practical concept under the UK chairmanship in the Committee
of Ministers. Discussions here in Yerevan will help us to determine with
the more procession, the concept of discretion, its scopes and its limits.

Thank you very much for your attention!



AKAHHH BYKHUKKHO

Ilpedcedamenv Beneyuanckoii komuccuu Coeema Eeponbi

l'ocnopmn IMpeacepaTeas HammuonaabHoro CobOpanust ApmMeHnuun!
locnopun Tlpeacepaterb Koncruryrnmonnoro Cypa ApmeHun!
lNocnmopmHE MUHUCTP MHOCTPAHHBIX AeA!

Focnopun INpe3upenTt EBponeiickoro cyaa 1o paBaM dyearoBeKa!
Aambl u ['ocmopa!

AAsT MeHs OOABIIIOE YAOBOABCTBHE IIPUCYTCTBOBaThH ¢ Bamu B EpeBane Ha
BceeBporietickolt KOHQEPEHIIUU, TOCBAIIIEHHOU eBPOIIEVCKUM CTaHAApPTaM
BEPXOBEHCTBA IIpaBa U IIpeperaM yCMOTPEHUS BAACTEM B CTPaHaX-4AeHax
Coseta EBpomml.

BeHernanckasg KOMUCCUS UMeeT AABHIOIO TPAAUIIMIO OPraHU3aliu COBMe-
ctHO ¢ KoHctutyrnmonusiM CypoM ApMeHnH EpeBaHCKUX KOH(EepeHIUuH, u
s pap, YTO B 3TOM TOAY YAAQAOCH OPraHU30BAaTh KOHMEPEHIUIO B IEPUOA
npeapcepaTeabcTBa PecniyOauku ApmeHusa B KomureTe MuHHCTpoB CoBeTa
EBporsr.

OpraHusaTopsl IPUHSIAM MYAPO€ pellleHHe, BHIOpaB B KadyeCTBe TeMBI 00-
CY’KAEHUSI BEPXOBEHCTBO IIpaBa M BOIPOCH! yCcMOTpeHUd. HepaBHO CKOH-
yaBIuics gpurocod npaBa PoHarbp ABOPKUH OAHAXKABI HAmMcaa: 'YCMOT-
peHUe, KaK AbIpKa B OyOAMKe, OHO He CYILIEeCTBYeET, 3a MCKAIOUEHHEM 00-
AACTH, OTKPBITOM OAM3AE’KAIIMM I[OSICOM OrpaHHWuYeHUsA. BoT moueMy OHO
ABASIETCS OTHOCUTEABHOM KOHIIENIIMeN 1M BCErAd BO3HMKAET BOIPOC - YC-
MOTpeHUe II0 KaKMM CTAaHAAPTaAMM WAW YCMOTPEHHEe B OTHOUIEHUN KaKWUX
BAACTEM?"

Mgl cOOpaAuCh 3A€Ch, YTOOBI UCCAEAOBATH UMEHHO 3TOT HOSIC OTPAaHUYEHUM.
Ha nepBoIli B3rAsip IpUMeHeHWe YCMOTPEHUs MOJKeT II0Ka3aThCs UHTepec-
HBIM N Ad>Xe OIIaCHBIM, ITO3BOAMIA HUCIOAHUTEABHOU BAACTU IIPUHUMATL pe-
mieHud, He HpeAyCMOTpeHHBIe AeI;'ICTBYIOLL[I/IM IIPAaBOM, YTO MOJXKET IIpuBeC-
TH K IIPOM3BOAY, KOTOPHIM IIPOTUBOPEYUT NPUHIUITY BEPXOBEHCTBA NIPABaA.

OAHAKO 3TO He TakK. B AroOOM OOIlecTBe, B AIOOOM TOCYAQPCTBE AOASKHEI
MIPUHUMATBCSA peIleHus, KOTOphle Hanboaree OAM3KU AQHHBIM COIMAAbHBIM
pearussim. HeBO3MOKHO 3apaHee IIPEAOIIPEAEAUTH B 3aKOHe BCe CHUTYyalluH,
KOTOpBle MOT'YT BO3HHUKHYTH Ha IIPaKTHKe.

an/IHYAI/ITeABHOQ WCIIOAHEHHEe 3aKOHOB WCHOAHUTEABHOU U CYAQ6HOI>'I
BAAQCTSMU IIPUBEAECT K PACIIaAy I'OCYAAPCTBEHHOT'O YIIPDABACHUS. 3aKOHBI He
MOI'yT IIPEeABUAETH BCe BO3MOJKHEBIE U BOO6paSI/IMbIe BAPHWAHTEI X IIpUMe-
HeHUs1, 1 OHU He AONKHBI CTPEMUTHCA K 3TOMY.

CoBpeMeHHOe TOCYAAPCTBO AOAJKHO OBITH TMOKHM, YTOOBI OBITH B COCTOSI-
HUM OBICTPO pearupoBaTh HAa MEHSIOIIUECs OOCTOSTeAbCTBA. YCMOTpPeHUue
HEeO0OXOAMMO, OAHAKO OHO AOAJKHO OBITh OTPAHUYEHHBIM M COOTBETCTBOBAThH
MPUHIIMITY BEPXOBEHCTBA ITpaBa.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN
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AKAHHUY BYKUKKHNO. BEHEIITMAHCKASI KOMHNCCHSA COBETA EBPOIIbBI

OCHOBBIBASICH Ha APyrHMe OCHOBOIIOAAraroliue AOKyMeHTHl CoBeTa EBpPOIEL
n Opranmusanuu O0beprHeHHBIX Haruli, B Ao0krape BeHellmaHCKOM KOMUC-
CUH O BEpPXOBEHCTBe IIpaBa AEAAQeTCS IIOIBITKA HAUTH KOHCEHCYC MeXKAY
CTeP’KHEBLIMU IAeMEeHTaMU BEPXOBEHCTBAa IIPaBa, KOTOPLIMU SIBASIIOTCS: 3a-
KOHHOCTD, ITPaBOBasi OIPEAEAEHHOCTD, IIPEeAOTBpallleHre TPOU3BOAA, AOC-
Tyl K IIPABOCYAUIO, YBaKeHUe IIpaB UYeAOBeKa, HepOIyIeHHe AUCKPUMU-
HAIlMW U PAaBEHCTBO IIepep 3aKOHOM.

Ka>xpplll M3 3THUX 3AEMEHTOB TECHO CBS3aH C BOIPOCOM YCMOTPEHUS.
[TpuHIIMT 3aKOHHOCTH TpebOyeT, YTOOBI I'OCYAAPCTBEHHBIE AOASKHOCTHBIE
AUIla TIPUMEHSIAM YCMOTPEHNE TOABKO B PaMKaX, IIPUIIMCHIBAEMBIX UM 3a-
KoHOM. [IpaBoBag onpepereHHOCTh TpeOyeT, YTOOBI I'PAHUIBl YCMOTPEHUS
TOCYAAPCTBA OBIAM PEABHAWMEI AASL TOTO, YTOOBI TO3BOAUTE YEAOBEKY pe-
T'YAUPOBATh CBOE IIOBEAEHHUE.

HpaBOBaH OIMPEeAEACHHOCTh TdKXXKe CBdA3daHa C Ka4YeCTBOM CaMOI'O 3aKOHaA.
YCMOTpeHI/Ie MOXXeT IIPUMEeHATHCA AHWIIb TaM, I'Ae 3TO IIPeAyCMOTPEeHO 3a-
KOHOAaQTeAeM, a He IIOTOMY, 9YTO HOPMBbI HedCHBI MAW HEOAHO3HAYHBIL. HpO-
HW3BOA - OTpHUIIaHME BEepPXOBEHCTBA IIpaBa. YCMOTpeHI/Ie AONJKHO IIpuMe-
HATBHCA, nsberas HEeBUAVWMBIX, HEPA3YMHBIX HUAN JXECTOKUX AeﬁCTBHfI.

[lprMeHeHME YCMOTPEHUS BAACTSIMU AOAKHO KOHTPOAMPOBATHLCS HE3aBU-
cuMBIMH cypamu. [TpuMeHeHNne COOCTBEHHOTO YCMOTPEHUS KOHTPOAUPYET-
cs myTeM oOpallleHus B BBHIIIECTOSIINE WHCTAHIINY, @ B OOAAQCTH IIpaB de-
AOBEKa - TaKKe Me>KAYHApOAHBIMU OpraHaMU, Ipe>kAe Bcero, EBpomeric-
KAM CYAOM IIO ITpaBaM YeAOBeKa.

YBaskeHUe MPOIleCCYaAbHBIX IIpaB YeAOBeKa, TaKMX KaK IIPaBoO OBITH YCABI-
IITaHHBIM, HEOOXOAUMO AAS COAaAaHCUPOBAHUS BBHIOOpA AEWCTBUM BAACTEH.
YeMm mupe cepa yCMOTPeHHs, TeM OOAbllle IIPOIeCCyaAbHBIX TrapaHTHM
HeoOXO0AMMO BO m30e’kaHue MpPOom3BoAa. HepAMCKpUMUHAIIAS W PaBEeHCTBO
rmepea 3aKOHOM SIBASTIOTCSI OYeBUAHBIMU OTPAaHWYEHUSIMU TTPU TPUMEeHeHU!
ATOOOTO YCMOTpPEHUE.

AaMbl 1 rocropa!

Kak BUAWM, TIpEeAeAbl YCMOTPEHUS M TapaHTUHU BEpPXOBEHCTBA IIpaBa MPO-
THUBOpEYAaT APYT APYTY. B Xoae Harmel AMCKYCCHU MBI OYAEM MTOAXOAWTH K
STOM TeMe C TOUYKU 3PEHUS 3aKOHOAATEABHOMW BAACTU U ITPABOIIPUMEHU-
TEeABHBIX OPTaHOB.

O0a paboTarloT AASI AOCTHMIKEHUSI HEeOOXOAUMOW TMOKOCTH, O0ga3aTeAbHOU
MASI IPU3HAIOIIEr0 BEPXOBEHCTBO IIPaBa COBpPeMEHHOTro odmjecTtBa. Ceroa-
gamHgag KoHdepeHDUa MpepOCTaBUT HAM BO3MOJKHOCTB COCPEAOTOYUTHCS
Ha POAU 3aKOHOAATEAS, HA CTEIleHU ero CBOOOABI B BBEIOOpPEe COOCTBEHHOU
IIOAUTHUKY, OTPaHUYEHUSX, IPEAYCMOTPEHHBIX B KOHCTUTYIIUN U MeKAYHa-
POAHOM IIpaBe.

[TOHATHO, YTO HE TOABKO IAapAaAMEHT, HO U MPAaBUTEALCTBO TIPU IPUHSTUUN
IIOCTAHOBAEHUM CBsI3aHBI mepapxueirn HoOpM. CYIIEeCTBYIOT AU Pa3sAWYUS B
IIpeAeAax yCMOTPEeHUs], 3aBUCSINEro OT THIA A€UCTBUM, HalpuMep, KOTAa
OHU NIPEAOCTABASIIOT IIPEUMYIIEeCTBa UAM KOTAQ OTPAaHUYMBAIOT IIpaBa?



VicrionHeHUe 3aKOHOB, IIOPSIAOK IIPUHATHS UHAWBUAYAABHBIX pPelleHUU Be-
AOMCTBAMU AOAKHBI OBITH MPO3PAYHLIMU, U PEIeHUs AOAKHBI OBITH CTPO-
ro MOTHMBHPOBAHHBIMYU, B IIPOTUBHOM CAydYae OHU OyAYT OTMEHEHHI B CYy-
pAebHOM nopspke. CypeOHBIE peIleHUs CAMU AOAKHBI AOCTHUYb BBICOKOT'O
YPOBHS MOTHBAIIUU.

AaMBI 1 Tocmopa!

S 6aaropaper KoncturynmonHomy Cyay ApMeHHUM 3@ TOTOBHOCTB OITyOAU-
KOBaTh MaTepuaAbl 3Tod KoHdepeHnuu B cBoeM AabMaHaxe. Angd Beneru-
QHCKOM KOMHUCCUU Pe3YAbTAThl 3TOU KOH@epeHIMN CTaHYT Ba’KHBIM BKAA-
AOM B paboOTy IIO COCTaBA€HUIO "KOHTPOABHOIO CIHCKAa BOIIPOCOB AAS
OIleHKM COCTOSIHHSI BEPXOBEHCTBa IIpaBa’, pellleHHe O KOTOPOM IIPUHATO
Ha OPraHM30BAHHOU B paMKax IpepcepaTeAbcTBa OO0BeprHeHHOro Kopo-
AeBcTBa B Komurtetre MunuctpoB Cosera EBponsl KoHdepeHInu Ha TeMy
"BepxXOBeHCTBO HpaBa KaK MpakKTuiyeckKas KoHIeniusa'. EpeBaHckue 006-
CY’KAEHUS IMOMOTYT HaM OIPEAEANTH KOHIIENIIUIO YCMOTPEHUIO, cPephl ee
NIPUMEeHEHNUs U NIPEAEABL.

Baaropapro 3a BHMMaHue!
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OBUIK ABPAAMSIH. HAIITMOHAABHOE COBPAHUE PECITYBANKY APMEHNSA

BCTYIIMTEABHBIE CAOBA
OPENING SPEECHES
ALLOCUTIONS D'OUVERTURE

OBHUK ABbPAAMAH

Ilpedcedamenv Hauyuonanvrnoeo Cobpanus Pecnybauku Apmenus

MHuoroysa>kaeMbI IpepcepaTeab EBponerickoro Cyaa IO IIpaBaM YeaoBe-
Ka r-u Unuabman!

YBajkaeMbIll IIpeAcepaTeAb BeHellmaHCKOW KOMUCCUU I-H Bykukkuo!
YBakaeMble yyacTHUKU KoHpepennun!
AaMbl U rocrmoaa!

[To3BoabTe mpuBeTcTBOBaTH Bac B HammonarsHoM CobOpanmuu PecnyOanku
Apmenusa. MBI BecbMa paAbl IPUHATE B EpeBaHe, B mapaaMeHTe ApMeHUMN
BceeBpormerickyio KOH(MepeHIINIO Ha TeMy "EBpomelickre cTaHAAPTHI Bep-
XOBEHCTBA IIPaBa U IIPEAEABl YCMOTPEHUST BAACTel B cTpaHax-uareHax CE".

[TpoBepeHME IIOAOOHOTO MEPOIIPUATUS CHUMBOAMYHO HE TOABKO B TOM
cMbIcAe, 9yTO KoH(epeHIsI TPOXOAUT B paMKax IIpeACcepaTeAbCTBa ApMe-
Hum B Komurere MuHuCTpoB CE, HO B CBUAETEABCTBYET O IIPUBEPIKEHHOC-
TH ApMEeHUMN €BPOIENCKUM IEHHOCTSAM U I'OTOBHOCTU TECHEMIIUM 00pa3oM
WHTETPUPOBATHCA B OOABIIYIO €BPOIIEUCKYIO CEMBIO.

YBaskaeMble APY3bs!

Kak Bam y>ke u3BeCcTHO, uepe3 ABa AHS ApMmeHUd oTMeTUT AeHb KoHCTU-
Tyiuu. [ToAB3YySCH CAydaeM, XOuy IIO3APaBUTH BCeX HAC C HACTYIAIOUIUM
IPa3AHUKOM. SBASISICH TOCYAQPCTBOM C MOAOAOM AeMOKpaTuer, PecmyOan-
Ka ApMeHHNd TeM He MeHee UMeeT OoraTble TPAAUIINM KOHCTUTYITUOHHBIX
IIPUHIIUIIOB - C YCIEIIHLIM COBMeIllleHueM HOPM [paBa U Hallled HaIluo-
HaABHOM IIeHHOCTHOM CUCTeMbl. B 4acTHOCTH, B 3TOM ropAy oTMedaeTcs 240-
AeTUe TPyA@ M3BECTHOTO apMSIHCKOTO OOIIeCTBEHHOTO AesiTeAd 18-ro Beka
L. ITlaamMupsiHa "3arapHs yecToAroOus . Briieatas B cBeT B 1773 1. B UH-
AMMCKOM Topoae Maapace paboTa, elle B 18 Beke ompepAeArB MOAEAbL COB-
PEMEHHOTO AeMOKPATUYECKOI'0 TOCYAAPCTBA, 10 CYTH OblAa KOHCTUTYIIMEH,
IpUYeM C AOBOABHO MEPEAOBBLIM €BPOIENCKUM MBIIIACHUEM.

YBarkaeMble APY3bs, AAMBI M TOCITOAQ!

To, yto Ha EpeBaHCKYIO0 KOH(DEPEHIIMIO IIPUTAAIIEHBEl M CETOAHS IIPUHU-
MAIOT y4acTHhe B ee paboTe pa3AUUYHBIE BBICOKUE AeAeraliuu Ooaee ueM U3
30 ctpan-uareHOB CoBeTa EBpONBI B AMIle IIDEACTAaBUTEAEU NAapPAAMEHTOB,



KOHCTUTYLIJUOHHBIX CYAOB M BBICUINX CYA€OHBIX MHCTAHIIMU OOIIEN IOpHC-
AVKIITUY, MUHUCTEPCTB IOCTUIINY, O(PUCOB 3aIIIUTHUKOB IIPaB YeAOBeKa CBU-
AETEABCTBYET 00 aKTYaAbHOCTH M30PAHHOU TeMBI U 3A000AHEBHOCTU BKAIO-
YeHHBIX B Hee Pa3AMUYHBIX BOIIPOCOB U IIPOOAEM.

Xouy 0co00 OTMETUTh, UTO Ba)KHOCThH TeMbl BceeBpOIlelCKOM epeBaHCKOU
KOH(epeHIINU IIOAUYEpPKHYTa EBpOIENCKUM CyAOM IIO IIpaBaM YeAOBeKa U
Benernuanckolt komuccueit. Ota KoHdepeHIiysg - pearbHas BO3MO>KHOCTD
nyTeM OOCY’KA€HUM, OLIEHOK U IIPEAAOSKEHUM CAeAaTh BEPXOBEHCTBO IIpa-
Ba OOAee AOCTYIIHBIM U BOCIIPMHUMaeMbIM He TOABKO HellOCPeACTBEHHBIMU
aKTOpaMM eBPOIEMCKOTO KOHTHMHEHTa, HO M TeMHU CTpaHaMU U BAACTIMU
HaIllero peruoHa, KOTOPLIM, ITOAAralo, MPEeACTOST ellle cephe3Hble CBepliie-
HUS B 9TOM chepe. Y KaykpA0Tro 13 Bac ecTb BO3MOKHOCTL OOBLEKTUBHO OIle-
HUTh CUTYalIUIO0 C TOUKM 3PEeHUs eBPOIIEMCKUX CTAaHAAPTOB BEPXOBEHCTBA
IIpaBa U IIPeAeAOB YCMOTPEHHUS BAACTEM.

YBa>kaeMble KOAAETH!

Tema KoHdepeHIIUN akTyarbHa AASI MHOTHX gBASroInxcA yreHaMu CoBe-
Ta EBpONBI TOCypAapCTB M HE TOABKO AASI HUX. YBEPEH, UTO B XOA€ HEIOC-
PEACTBEHHOI'O U PA3HOCTOPOHHErO OOCY’KAEHUS B 3TOM (hOpMaTe MOZKHO
pa3BepHYTh AeAbHBIE M MHTEpPECHBIE AeOaTHI.

7Kenaro ycrexa pabote KoH(epeHIIUM U HAAEIOCh, UTO Yy Bac Takske OypeT
BO3MOKHOCTBh O3HAKOMUTECS C HAIlEU APEBHEMN CTPAHOM.

HOVIK ABRAHAMYAN
President of the National Assembly of the Republic of Armenia

Dear Mr. Dean Spielmann, President of the European Court of Human
Rights!

Dear Mr. Gianni Buquicchio, President of the Venice Commission!
Distinguished Chairmen of Constitutional courts!

Dear participants of the conference!

Ladies and gentlemen!

Let me welcome you in the National Assembly of the Republic of Armenia.
We are very happy to host the Pan-European conference on "The European
Legal Standards of Rule of Law and the Scope of Discretion of Powers in
the Member States of the Council of Europe" in the Armenian parliament,
in Yerevan.

Holding of this event is symbolic not only in the sense that it is taking
place in the frames of the Armenian chairmanship of the Committee of

Ministers, but also attests to Armenia's commitment to European values
and readiness to closely integrate in the big European family.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN
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Dear Friends,

As you might be aware, in two days Armenia will be celebrating
Constitution Day. I would like to seize this opportunity and congratulate
all of us on the upcoming national event. Being a young democracy,
Armenia has rich traditions of constitutional principles - with a successful
combination of legal norms and our national value system. In particular,
this year we mark the 240t anniversary of the 18th century outstanding
Armenian public figure Shahamir Shahamirian's work "Vorogayt Parats"
(Snare of Glory). This work, published in 1773 in Madras, India, actually
defined the model of a contemporary democracy and, in fact, presented
itself a constitution, inter alia, with a rather advanced European mentality.

Dear Friends, ladies and gentlemen

The fact that high-level delegations from over 30 Council of Europe mem-
ber states are invited and attend the Yerevan conference on behalf of par-
liaments, constitutional courts and judicial instances of general jurisdic-
tion, as well as Justice ministries, representatives of human rights defend-
ers' offices attests to the topicality of the subject matter of the conference
and to the urgency of different issues and problems placed on the agenda.

I wish to particularly mention that the European Court of Human Rights
and the Venice Commission attach great importance to the subject matter
of the Yerevan conference. Through debates, assessments and recommen-
dations the conference is a real opportunity to make the rule of law more
and more accessible not only to the direct actors in Europe, but also to
those states and authorities of our region, who, I believe, have serious work
ahead of them in this area. Each and every of you has a possibility to objec-
tively assess the situation in conformity with the European standards and
from the angle of discretion of powers.

Dear Colleagues,

The theme of the conference is topical for many Council of Europe states,
and not only for them. I believe that in this format of direct and multilat-
eral discussion deep and interesting debates will take place.

I wish successful proceedings to this Pan-European conference and I hope
that you will also have an opportunity to get a better knowledge of our
ancient country.




9ABAPA HAABAHASH

Murnucmp unocmpanusix dea Pecnyoauxu Apmenus

YBaskaeMmnuit [IpepcepaTers Hammuonaavnoro CoOpanmus!

YBakaeMnbii [IpepcepaTens Koncturynuonunoro Cyaal

YBakaeMbIli [IpeapcepaTens EBpornelickoro cyaa o mnpaBaM uyeAroBekal!
YBarkaeMmbit [IpepcepaTensb BenelmnaHcKoM KoMUCCUU!

YBa)kaeMble ydacTHUKU KoH(epeHIInH, AaMbl U TOCIIOAQA!

B kauecTBe Ilpepcepatens Komurera mMuHHCTpoB CoBeTa EBpomnbl mMero
yeCcTb NIPUBETCTBOBATh Bac B EpeBaHe oT nMeHu KoMuTera MUHUCTPOB IIO
IIOBOAY IPOBOAVMMOM B paMKaX apMSHCKOrO npepcepaTeAbcTBa B CE Kon-
thepennuu Ha Temy "EBpomnerickme CcTaHAAPTHI BEPXOBEHCTBA IIpaBa U rpa-
HUIBI YCMOTPEHUs BAACTel B cTpaHax-uaeHax CE".

Brieprle ¢ MoMeHTa BCcTyniaeHUa B Opranusanuio 16 mag 2013 r. Apmenus
IIPUHSAAA IIPEACEAATEABCTBO B KOMUTETe MUHUCTPOB. Ty OCOOYIO MUCCHIO
MBI PacCMaTPUBAaeM B KaueCTBe AOIIOAHUTEABHOU BO3MOJKHOCTU AASI BHeECe-
HHUS CBOErO BKAAAQ B COBMECTHBIe yCUAUS cTpaH-ureHOB CE, HampaBAeH-
Hble Ha pa3BUTHE AeMOKPATHU.

ITpepcepaTeABCTBO ABASIETCS TAaK’Ke BBI30OBOM KaXpou cTpaHe-uneHy CE,
TaK KaK CEropHsI eBPONEeMCKUM KOHTUHEHT CTAaAKMBAeTCsI C MHOKEeCTBOM
poOAeM, KOTOpble MOI'YT CO3AATh CAOKHOCTH B A€Ae 3allUThl HAIIUX OC-
HOBOIIOAATrAIOIIUX LeHHOCTeU. [TpepcepaTeAbBCTBO ABASIETCS TAK)XKe U OOAb-
LIIOM OTBETCTBEHHOCTHIO, TaK Kak ycrexu OpraHmusaluy 3aBUCSAT HE TOAb-
KO OT YCUAUM, IIPUAATAeMBIX KaKAOU cTpaHou CE B OTAEABHOCTH, HO M OT
AONKHOM KOOPAWHAIIUU 3TUX YCUAWUU.

[TpuopuTeTsl ApMeHUU B IIEPUOA IIPeACepAaTEeAbCTBA B KoMuTeTe MUHUCT-
poB CE ocHOBaHBI Ha TPEX CTOATIAX. XOTEAOChH OBl BHIAEAUTH BOIIPOCHI, 3acC-
AY’KUBAIOLIMe, Ha HAIll B3rAsA, HaWOOABIIIEr0 BHUMAHUSA M aA€KBaTHOU pe-
akmuu. Cpeam HUX OopbOa IMPOTUB pacu3Ma U KceHodoOmum B EBpore,
Oopnba ¢ peuaMu HEHAaBUCTH, IIOOLIPEeHNEe MEeXKYABTYPHOI'O U MEeKPEAUTH-
O3HOI'0 AMAAO0Ia, YKpellAeHHe CTaHAAPTOB B OOAACTU IIPaB YeAOBeKa U Bep-
XOBEHCTBA 3aKOHA, @ Tak’Ke IMOOIIpeHre AeMOKPAaTUIeCKOro OOIIeCTBa.

ApMeHUs B NEPUOA TPEACEAATEABCTBA NPUAAET Ba’KHOCTh 1 BCEM TeM yCH-
AMSM, KOTOpPBIe HallpaBA€HBI Ha MOBBIINIeHNEe 3(PPEKTUBHOCTU AESITEABHOC-
T EBpomelickoro cypa mo mpaBaM deroBeka, pepopmam CE, ykpenaeHuio
poan OpraHu3zaiuu B OOIIeeBPONENCKON apXUTEKType, Pa3BUTUIO AMAAO-
ra C opraHu3alusAMU-TIapTHEpaMu, a Takxke cocepnumMu ¢ CoeroM EBpo-
bl peTMOHaMU.

AaMbl U rocroaa!

Ha mpommeamtem 16 mag 2013 r. B CrpacOypre 123-em 3acepanuu Komure-
Ta MuHUCTPOB CE y Hac coCTOAAACh AOBOABHO MHTEpPECHAst U OOCTOATEAb-
Hag Oecepa C MOIBITKOM HAXOJKAEHHS OTBETA Ha BOIIPOC O TOM, YTO AOAXK-
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HBI cperaTb CoBeT EBPOIIBI U CTPAHBI-UYAEHBI AAS TTOBBIIEHUSA 3(hPeKTUB-
HocTu pAesateabHocTn CE.

Mzul Bce €AMHBEI BO MHEHHH, 9TO Coser EBpOHBI SIBASIETCSI YHUKAABHBIM Me-
XaHU3MOM B A€A€ 3alIUTBEI IIPpAaB YeAOBEKad, AeMOKPATHUHM M BEpPXOBEHCTBaA
3dKOHA M PACIIPpOCTPaHEeHUA I/IAefI 00 3TOM. DTOT MeXaHU3M YHUKAAEH Ae-
SATEABbHOCTEBIO EBpOHefICKOFO CyAa IIO IIpaBaM YeAOBeKa, KOTOpBIfI SABASIET-
Cd HAAHAIIMOHAABHBIM T'dpPAaHTOM 3alllUTEI IIPAB 800 MHUAAMOHOB eBponefl-
eB, 5TOT MeXaHH3M YHUKAAeH U IIOTOMY, 9YTO HOPMBI U CTAHAAQPTHI CYAa
HOCAT 00s3aTeAbHBIN XapaKTep, YHHKaAeH CBOUM HWHCTUTYIHMOHAABHBIM
CTpOoeHueM u 06meeBponeﬁCKoﬁ MHKAIO3UBHOCTEBIO.

OdderTrBHaA AesdTeAbHOCTh OpraHuU3alud U ee HaAEeKHOCTb BO MHOTOM
3aBUCST OT TOTO OOCTOSTEABCTBA, HACKOABKO CTPAHBI-UAEHBI, B3SITHIE BMEC-
Te ¥ Ka’kKAasl B OTAEABHOCTH, OCTaHYTCSI BEPHBI AeAy YKPelAeHUsT AeMOKpa-
THUM, BEPXOBEHCTBa 3aKOHA U ITPaB YEAOBEKa, a TaKyKe BBLITOAHEHUIO CBOUX
00513aTeABCTB.

Aambl U rocrmopa!

OcTaBaga BBIpaKeHHEe MHEHHM U KOMMEHTAapHeB OTHOCUTEABHO aAudde-
peHIUanyuy IpaBa U BEPXOBEHCTBA 3aKOHA, CTAHAAPTOB U TPAHUIL YCMOT-
peHusa BAACTEM Ha NPUCYTCTBYIOIIUX B AQHHOM 3aA€ yBa>kaeMBIX OTBET-
CTBEHHBIX AMI] U 3KCIEPTOB, XOTeA OBl IOAYEPKHYTH BAa’)KHOCTH BEPXOBEH-
CTBa 3aKOHA AAS PA3BUTHUSA HALIUX CTPAH W OOIIECTB.

ApucToTeArb B CBOe BpeMs CKasaA: "AAs OOIIEeCTBEHHOTO BOCIUTAHUS He-
OOXOAUMBI 3aKOHBI, & AAST XOPOIIIETO - HEOOXOAUMEBI XOPOIITHe 3aKOHbBI". Pa-
0oTsl aTou KOoH(epeHIIMM MOTYT TaKyKe CIIOCOOCTBOBATH COBEPIIEHCTBOBA-
HUIO 3aKOHA U IIpollecca ero NpHMeHeHHs Ha eBpPOIeNCKOM KOHTUHEHTe,
U CBOU BKA3A B 3TO MOTYT BHeCTH Kak Komurer MuHHCTpOB, IlaprameHT-
ckasg AccaMOaed, Tak U EBpOIIEMCKUM Cyp IO IIpaBaM 4eArOoBeKa U Benenu-
QHCKas KOMUCCHS.

3aBeplllasi CBOIO peub, XOUy BbIPA3UTh OAArOAAPHOCTh KOHCTUTYLIMOHHOMY
Cyay Apmenuu u audHo [IpeacepaTento 'aruky ApyTIOHSAHY 3a UWHUIIMATHU-
By IIpoBepeHUd 3To KoHdepeHInY, CaMbIM IPKUM AOKa3aTeAbCTBOM BaK-
HOCTH KOTOPOM SBASETCS CTOAb IIPEACTABUTEABHBIM COCTaB y4aCTHUKOB U
ITUPOKOe reorpauyeckoe MpeACTaBUTEALCTBO. BEIpaskato CBOIO OAaropap-
HocThb U IIpepcepaTento EBpONENCKOro Cypa IO IIpaBaM deAaoBeKa AUHY
IMnuabmanny, 1 IlpepcepaTento BeHenuanckoM kKoMuccuu AKaHHU By-
KHUKKHO 3@ COAeMCTBUe opraHmusanuu KoHdepeHIUH, a Tak)Ke BCEM ydacT-
HUKaM - 3@ BHeCEeHHe CBOero BKAaapa B paboTy KoHdepeHnum.

2Kenato ycnexoB Kondepenruu Ha Temy "EBpornerickiie cTaHAAPTH BEPXO-
BEHCTBa TpaBa M TPAHUIIBI YCMOTPEHUST BAacTed B cTpaHax-yaeHax CE" u
BBIpa’kal0 YBEPEHHOCTb B TOM, UTO IpoBepeHUe KoH@epeHIIMU BHeCET
CBOM Ba’KHBIM BKA@A 3THUM KpalHe aKTyaAbHBIM AeOaTaM.

Croacubo 3a BHUMaHUe.



EDWARD NALBANDIAN
Minister of Foreign Affairs of the Republic of Armenia

Distinguished President of the National Assembly,

Distinguished President of the Constitutional Court,
Distinguished President of the European Court of Human Rights,
Distinguished President of the Venice Commission,
Distinguished Participants of the Conference,

Ladies and Gentlemen,

In my capacity as Chairman of the Committee of Ministers of the Council
of Europe I have the honor to welcome you in Yerevan on the occasion of
the conference on the topic "The European legal standards of rule of law
and the scope of discretion of powers in the member-states of the Council
of Europe" organized in the framework of the Armenian Chairmanship in
the Council of Europe.

For the first time after the accession Armenia assumed chairmanship of the
Committee of Ministers on 16 May. First of all we consider this important
mission as an additional opportunity for making contribution to the collab-
orative efforts of the Council of Europe member states towards the devel-
opment of democracy.

The Chairmanship is also a challenge to any member state of the Council
of Europe because today the European continent faces lots of problems,
which have created difficulties in the protection of our common values. It
is a great responsibility as the success of the Organization is determined
not only by the efforts of any singe member state taken separately but by
the proper guidance of those efforts.

The priorities of the Armenian Chairmanship in the Committee of
Ministers of the Council of Europe are based on the three dimensions of
the Organization underlining the problems which in our opinion require
more attention and appropriate response. In this context I would mention
fight against racism, xenophobia and hate speech in Europe, promotion of
intercultural and inter-confessional dialogue, enhancement of the
European standards of human rights and the rule of law as well as encour-
agement of democratic institutions.

The Armenian Chairmanship attaches a great importance to all those
efforts directed to the increase in the efficiency of the European Court of
Justice, the reforms of the Council of Europe, strengthening the role of the
Organization in the common European architecture as well as the improve-
ment in the dialogue with the neighboring regions of the Council of
Europe.

Ladies and Gentlemen,
During the 123th session of the Committee of Ministers of the CoE we had
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an interesting and meaningful discussion aimed at answering the question
about the actions to be undertaken by the Council of Europe and the mem-
ber states in order to increase the efficiency of the activities of the Council
of Europe.

We all share the opinion that the Council of Europe is a unique mecha-
nism for the protection and promotion of human rights, democracy and the
rule of law. That mechanism is unique with the existence of the European
Court of Human Rights which is the supranational warrant of the rights of
800 million Europeans. That mechanism is unique with its binding norms
and standards; it is unique with its institutional structure and pan-
European inclusiveness.

The efficiency of the activities and the trust attached to the Organization
depend on whether the member states taken together and separately
remain adherent to the enhancement of democracy, rule of law and human
rights and ready to promote their commitments.

Ladies and Gentlemen,

Leaving the opinions and comments on the differentiation between the
rights and the rule of law, European standards and the scope of the discre-
tion of powers for the specialists and distinguished experts present in this
hall, T would like to underline the importance of the rule of law for the
development of our states and societies.

Aristotle said: "Law is order and good law is good order". The work of this
conference can assist the improvement of the law and its application on
the European continent. In this respect the Committee of Ministers, the
Parliamentary Assembly as well as the European Court of Human Rights
and the Venice Commission can make their contribution to that.

Ending my speech I would like to express my gratitude to the Constitutional
Court of Armenia and personally to the President Gagik Harutyunyan for ini-
tiating this conference; the high-level attendance of which and wide geo-
graphic inclusion are the most vivid proofs of its importance.

I also express my appreciation to the President of the European Court of
Justice Dean Spielman and the President of the Venice Commission Gianni
Buquicchio for their assistance to the organization of the conference as well
as to all participants for their contribution to the work of the conference.

I wish success to the conference on the topic "The European legal stan-
dards of rule of law and the scope of discretion of powers in the member-
states of the Council of Europe" and express my confidence that it will
contribute to these relevant discussions.

Thank you.
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MECTO U POAb BEPXOBEHCTBA TTPABA
B COLIMAABHOM TTOBEAEHUU YEAOBEKA
U TPAJKAAHUHA

T'ATUK APYTIOHAH

IIpedcedamenv Koncmumyuyuonnoco Cyda Pecnybauku Apmenus,
ynen Beneyuanckotl komuccuu,
doKkmop ropuduyecKux Hayk, npogeccop

MHuoroyBa>kaeMble YUaCTHUKU MeKAyHapopAHOU KoHdepeHIUM!
YBarkaeMble AAMBI U I'OCIIOAQ!

BeccriopHo, 4TO 00Cy’KpaeMas TeMa B MeKAYHAapOAHOM acClleKTe OYeHb aK-
TyaAbHQ, a CBI3aHHBIE C HEell MHOT'OYMCAEHHBIE BOIIPOCHI HY KAQIOTCS B TAY-
OOKOM Hay4yHOM 00001eHnr. OCOOEHHO 3TO HEOOXOAUMO AAS CTPAH HOBOU
AEMOKpPATHH, TAe HAAUIIO IIOHATHUMHASA IIyTAaHUIA BIAOTH AO YPOBHS Hay4-
HOM MBICAU, I'OCYAQPCTBEHHO-IIOAUTHYECKOTO U OOLIECTBEHHOI'O BOCIIPHUS-
TUSA. BcecTOpOHHee M3ydyeHHe MeXKAYHApPOAHOTIO OIIBITa IO 3TOMY BOIIPOCY
IIPUBEAO HAC K BBIBOAY, YTO B AIOOOM CTpaHe yCIIeXH CTaHOBAEHUS IIPABO-
BOTO, AE€MOKPATHU4eCKOT0 IOCyAApCTBA B IIEPBYIO OYe€peAb OOyCAOBAEHBI
CTEeIleHbI0 PABHOILIEHHOI'O OCMBICA€HUS IIDUHIMIIA BEPXOBEHCTBA IIPaBaQ,
€r0 KOHCTUTYLIMOHHOTO 3aKPEeNAEeHHUS, 3aKOHOAATEABHOI'O PEryAMpPOBAHUM,
YKOpEHeHHus1 B TOCYAQPCTBEHHOM U OOIeCTBEHHOM MBIIIACHUN U OOpase
AeHcTBUs. Bopoc He TOABKO B TOM, YTO OTPAHUYEHHOE BOCIIPUATHE OCHO-
BOIIOAQralOIero MPUHIIAIA BEPXOBEHCTBA [IPaBa 3a4acTylO IIPUBOAUT K IIy-
TQHUIlEe €ero OTO’KAECTBAEHHSI C BEDXOBEHCTBOM 3aKOHa. boaee cyiecTBeH-
HBIM SIBASI€TCSI TO, YTO B IIOAOOHBIX YCAOBHMSAX KPA€yrOAbHBIM KaMeHb CTa-
HOBAEHUS IIPABOBOI'O, AEMOKPATUYECKOro TOCYAAPCTBA HE MOJKET OBITh 3a-
AOJKEeH IIPAaBUABHO U BCE HAlIPABAEHHBIE HA 3TO YCUAUS OyAyT HAllOMUHATh
HUAAIO3UIO IIOCTPOEHUSA 3aMKa Ha IecKe, 0e3 yCTOMYMBOIo (byHAAMEHTA.

OTHOCUTEABHO BOIIPOCA, SBASIOIIErOCS IIPEAMETOM OOCY>KAEHUSA, ocoboe
3HAQUYEHMWE MBI IIPUAAEM CAEAVIOIIUM OOCTOSTEABCTBAM:

BO-MEePBBIX, HACKOABKO IOPUAWYECKU 4eTKO OCMBICAEH U C(hOopMyAHpPOBaH
MTPUHITUI BEPXOBEHCTBA ITPaBa;

BO-BTOPBIX, HACKOABKO CYTh 3TOTO IIPUHIIMIA CTaAd UCXOAHBIM 3AE€MEHTOM
IIPABOBOM U IMOAUTHYECKOU KYABTYPBI AGHHOU CTPAaHBI;

B-TPEThUX, KaKOe OTpa’keHue OH HallleA Ha YPOBHE KOHCTUTYIIMOHHBIX pe-
IeHnH’;

B-4eTBEPTBIX, HACKOABKO rapaHTUU PEaAu3alluy 3TOr'0 IPUHIIWIIA 3aKpell-
A€HBI 3aKOHOAATEABLHO;

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN

29



30

TATUK APYTIOHSH. KOHCTUTYIIMIOHHBIV CYA PECITYBAVIKY APMEHUSA

B-NSTHIX, KaK [IPaBOIIPUMeHUTEAbHAss CUCTeMa BOCIIPUHUMAET U PeaAusy-
eT TPUHIIUII BepXOBEHCTBA IPaBa;

B-IIECTBIX, HACKOABKO 3TOT IIPHUHIIUII CTAA HeO6XOAI/IMBIM, OCMBICA€HHBIM
U eCTeCTBEHHO peaAu3yeMbIM SAE€MEHTOM COIIMAALHOI'O ITOBEAEHUSA YeAO-
BeKa U I'Pa’>XKAdHUHAQ,

B-CE€ABMBIX, KAaK I'OCYAAPCTBOM U I'PAXAAHCKHUM O6].LI€CTBOM OCYIIeCTBASI-
€TCsA MOHUTOPHUHI peaAM3dalluM 3TOI'O IIPUMHIMWIIA M IIPEOAOAEHUEe o0cTOS-
TEeABLCTB, IIPEIsSITCTBYIOIUX 3TOMY.

V3 mepeuncAeHHBEIX OOCTOATEABCTB OCOOO OCTAHOBMMCS HA KOHIIEIITYaAb-
HBIX IIOAXOAAX ITOCAEAHUX ABYX, UCXOAS U3 CAEAYIOIINX COOOPa’KeHUN:

1. BerOBeHCTBO IIpaBaq, 6YAY‘II/I KpaeyroaAbHBIM KaMHeM IIPaBOBOT'O I'OCy-
AApPCTBa, B IIEPBYIO O4YepeAb IIpeAlloAdrl'aeT, YTO AdyKe Hapop, KOTOPO-
MY IIPDUHAANEXKUT BAACTH U KOTOpBIﬁ ABASIETCA ee MCTOYHHMKOM, Orpa-
HUYEeH HeOTYYy>XAd€MBIMU IIpaBaMM 4YeAOBeKa KdK HeIIOCPEACTBEHHO
AeﬁCTBYIO]HHM IIPAaBOM. ,A,AH MHOTIruX CTpaH 3TO CTaAO CTQp?KHeBOIﬁ
KOHCTHWHHOHHOﬂ HOpMOﬁ. CAeAOBaTeABHO, BCe OCTAaAbHEIE BEIIIEIIe-
pedYncCAaeHHEIe 00CTOSITEeABCTBA HeO6XO,A,I/IMBI AN CO3AAQHUA CPEABI, KO-
TOpad HeO6XO,A,I/IMa AN TOTO, YTOOBI CAEAQTh BEPXOBEHCTBO ITpaBa dA-
poMm COL];I/IaABHOI\/II OII€HKHN YeAOBE€Ka M I'pa>XAAHHWHQ, AKCUOAOTUYECKOM
OCHOBOMH ero CaMOBBIpa’KeHUsa U CaMOpeaAn3alnuu. Ecau aTo He IIpouc-
XOAUT, TO APpyrrue yKa3aHHBbIe 00CTOSITeABCTBA CTAHOBSITCH CAMOIIEABIO.

2. CucreMHBIM MOHUTOPHHI 3a IIpeBpallleHHNeM BEePXOBEHCTBA IIpaBa B CTEp-
JKEeHBb COLIMAABHOTO ITIOBEACHUSI YeAOBEKA SIBASIETCS TEM INABHBIM YCAOBUEM,
KOTOPOe HEOOXOAMMO AAS TIOCAEAOBATEABHOTO BBIABACHWS, OLIEHKU U IIpe-
OAOAEHHS BCEX BO3MOJKHBIX IIPEIITCTBUU OTPAaHUYEHUSI BAQCTH IIPABOM.

B 6oaee o011 (hopMe TTPUHIIMIT BEPXOBEHCTBA TpaBa MPEeAloAaraeT, 9To:

- IIpaBa 4eAOBeKa AOAKHBI OBITH KOHCTUTYIUMOHHO IIPpW3HAHHLIMUY, 3a-
KOHOAQTEABHO TAaPAaHTHUPOBAHHBIMUY, obecrieyeHHBIMU U 3alllUITeHHBI-
MU PABHOI€HHBIMU KOHCTPYKTHBHLIMU DEIIeHUSIMU,;

- OrpaHn4YeHure BAACTHU IIPABOM M HEIIOCPEACTBEHHOe AeﬁCTBHe OCHOBO-
IIOAAQT'aOIIUX ITPAB YeAOBeKa AOANJKHEBI CTATb HOpMOfI IIOBEAEHUSA ANA
BCeX CAOeB COIIMAABHOTO O6H_IeCTBa;

- AOAJKEH yBaykaTbCsl Y TapaHTHPOBATLCS MPUHIIUII pPaBEHCTBA BCEX Ile-
pea 3aKOHOM;

- TPaBOCYAUME AOAKHO OBITh HE3aBUCHUMBIM, O€CIIPUCTPACTHBIM U CIIpa-
BEAAUBEIM;

- 3aKOHBI U APyTHe IIPaBOBbIE aKThl AOAJKHBI COOTBETCTBOBATH IIPUHITU-
Iy IPaBOBOM OIPEAEAEHHOCTH, OBITH MPEeACKa3yeMbIMU, YeTKUMHU, He
UMeTh IPOOEAOB U ABYCMBICA€HHOCTH;

- OCYIIEeCTBAEHVE BAACTHU AOAKHO OBITH OCHOBAHO HA 3aKOHHOCTH,
CIIPaBEAAUBOCTH U OOOCHOBAHHOCTH;

- BOIIPOCHI, Kacaloliuecs CyObeKTUBHBIX IIpaB AWI], AOAJKHBI paccMmart-
PUBATHCS U pellaThCs Ha OCHOBAHUU 3aKOHQ, @ He II0 YCMOTPEHMUIO;



- IIPaBOBBIE CIIOPHI AOAKHBI MMeTh HeOOXOAMMEBIE MeXaHU3MBI UX 3(d-
(heKTUBHOI'O pa3pelleHus UCKAIOUUTEABHO IIPABOBBIM IIyTEM;
- B BOIIPOCE IIPaB YeAOBeKa I'OCYAAPCTBO AOAJKHO IIOCAEAOBATEABHO OCY-
LIIeCTBASTH CBOM HAllMOHAABHBIE U MeKAYHApPOAHEBEIE 00S3aTEABCTBA.

OTH TOAXOABI BBEITEKAIOT TAK)Ke M3 MO3UIUMN, IPEACTABAEHHBIX B AOKAQAE
Benenmanckout komuccuu CoBera EBponer or 4 ampeasg 2011 r. CDL-
AD(2011)003rev OTHOCUTEABHO BEPXOBEHCTBA IIPaBa.
24 cenTabpsa 2012 ropa OOH Takke mpuHsAa Aekaapanuio "O BepXOBeH-
cTBe npaBa”. [IoAUEepKHYB MCKAIOUUTEABHOE 3HaUeHUe O0eCIeueHUsT Bep-
XOBEHCTBA IIpaBa Ha HAIIMOHAABHOM M MEKAYHapOAHOM YPOBHSX, YIIOMSI-
HyTasd Aekaapaius 0Co0O BEIAEASET 3HaueHHe He3aBUCHUMOCTU CyAeOHOU
BAACTH, AOCTYIIHOCTHU IIPABOCYAUS, OOPBOBI C KOPPYIIIUEH, TEPPOPU3MOM
U TPAHCHAIIMOHAABHOU OPraHWU30BaHHOU IIPECTYITHOCTBEIO. COAEPIKUT NPHU-
3bIB KO BCEM CTpaHaM-y4aCTHMKaM CTaBUTb B OCHOBY AESATEABHOCTH Hallu-
OHAABHBIX BAAQCTeM NMPUHIUII BEPXOBEHCTBA IIpaBa.
AyMaeM, 4To B paMKax 3Tod KoHdepeHIM OCHOBHOM aKIeHT HeOOXOAU-
MO AeAaTh He Ha Ba’KHOCTHM BOIIPOCA, YTO OUYEBHAHO, @ HA OCHOBAHUU KOH-
LeNTyaAbHOTO OOOOIIeHUsI €eBPOIIEMCKOTO M MeKAYHApOAHOI'O OIIBITa
KOHKPEeTU3UPOBAaTh IIPUOPUTETHl FapaHTUPOBAHKS BEPXOBEHCTBA IIpaBa U
B pe3yAbTaTe CHUCTEMHOU OIeHKM OOBEeKTUBHBIX pPeaAruil pPacKpHITh
AEVCTBUTEABHBIE BO3MOJKHOCTH OTPAHHWYEHHSI BAQCTH IIPABOM.
[To HamreMy raybokoMy yOeKAEHHUIO, HMCXOAHOM TOYKOU pelleHUs 3TOU 3a-
AAUU TaK>Ke SBASETCS YeAOBEeK CO CTeleHBIO CHMCTEeMHO-IIeHHOCTHOTO OC-
MBICA€HHUSI CBOUX COIIMAABHBIX CBSI3el, YPOBHEM IIYOAMYHOU IIpaBOCyObe-
KTHOCTH, HaAWdMeM OOBEKTHBHOM CpeAbl AAd ee pearmsanum. CaepoBa-
TEABHO, A CTAHOBAEHMS IIPABOBOT'O TOCYAAPCTBA CTEP>KHEBBIM CTAHOBUT-
Ccsl TO, KaKOe MeCTO U KaKyI0 POAb MMeeT BEPXOBEHCTBO IIpaBa B COITMAAbL-
HOM TIOBEAEHUU MHAUBUAQ, (POPMHUPYS PABHOIIEHHYIO CUCTEMY B3aWMOOT-
HOIIEHUN AWYHOCTBL-OOIEeCTBO-TOCYAQPCTBO, CTAHOBSICH OCHOBHBIM CTaH-
AAPTOM CTAHOBAEHMS I'Pa’XA@HCKOTO OOIllecTBa U IIPAaBOBOI'O IOCYAAPCTBA.
ConuanpHOE TIOBEAEHHE YeAOBEKa B HACTOdIlee BpeMs CTaAO IIPeAMETOM
Cepbe3HBIX OOCYKAEHUU (puaocodPaMy, COIMOAOTAMHM, IICUXOAOTAMU U
IIPEACTABUTEASIMU PSAAA APYTUX OoOaacTel Hayku. OAHAKO, IO HAIlleMy MHe-
HUIO, K IIPpOOAEMe IOPUANMYECKOU OIeHKU COIIMAABHOTO IOBEAEHUS YeAOBe-
Ka TMOKa ellle He MPOSIBAEHO OTHOIIEHHWE, PABHOIIEHHOE ee aKTYaAbHOCTH.
ConnanbHOe ITOBEAEHUE AMYHOCTH IIpeXKAEe BCEro SBASIETCS OCMBICAEH-
HBIM, Pa3yMHBIM IIOBEeA€HHEM, UMeeT aKCHOAOTUYEeCKYIO0 OCHOBY, MOTUBA-
LIMIO IIPOSIBAEHUS, XapaKTepHble (DOPMBI U CIIOCOOB! BhIPa’kKeHUs, KOTOPhIe
HAIIPaBASIOT CAMOBBLIpa’KeHHE AUYHOCTHM B MHOTOCAOMHBIX COIJMAABHBIX
CBSI3IX. AKCHOAOTUYECKOM OCHOBOM COIIMAABHOTO IIOBEAEHUS SIBASIOTCS
OlLleHKa, OCMBICA€HHE MeCTa U POAU YeAOBeKa B OOIIeCTBEHHOM >KU3HU B
COOTBETCTBUM C LIEHHOCTHOM CUCTEMOU ero MUPOBOCIIPUATHUS.
M3BecTHBIM (pakKT, 4YTO TaK Has3biBaeMbIM "[lapapokc Aambepa” erle B Ha-
Yajae IIPOILIAOTO BeKa AOKa3aj, YTO AAS COIJUMAABHOI'O IIOBEAEHUS YeAOBeKa
IIOCTOSTHHBIM M OCHOBHBIM SBASIETCSI €I0 aKCHMOAOTMYeCKasl OpueHTalusd, Ta
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IIeHHOCTHAasl CUCTeMa, KOTopasl AeXUT B OCHOBE ero pa3yMHOI'O CaMOIIO3-
HAHUS U CaMOBBIPa’KeHUS.
AyXOBHBIe U (pU3UUYeCKUe IIOTPeOHOCTU UYEeAOBEKd, Pa3AMYHBIE MOTUBALIUU
ero OJKHWAQHMU, WHTEpecOoB U IleAell AMKTYIOT PaBHOILEHHBIM oO0pa3s
AEMCTBUS, KOTOPBIM II0 CBOEMY XapaKTepy UMeeT OCMBICA€HHOE aKCHOAOTHU-
yecKoe IIposBAeHHe. AelCTBUTEABHOCTE B TOM, YTO KAKOBBI IJeHHOCTH, Ta-
KOBBI OOIIeCTBO U WHAUBHA. AKCHOAOTMYECKAs MOTHUBAIlUS WHAWBUAQ, B
CBOIO O4YepeAb, UMeeT He TOABKO CYOBEKTHBHEIM, HO KU OOIeCTBEeHHBIN
OOBEKTHBHEIM XapaKTep U 3HaueHHUe. 3AeCh CTEeP)KHEBBIM SBASETCS TO, Ka-
KOBA AMAAEKTHKa YAOBAETBOPEHUS NOTPeOHOCTEN MHAWBHUAQ, IIOCPEACTBOM
KaKUX HarHeTaTeAel YAOBAETBOPEHUS 3TUX NOTPeOHOCTEN AWUIO BCTYIAET B
AWHAMUUYHBIN IIPOIleCC OOIIEeCTBEHHBIX OTHOIIEHUMN, MCXOAS U3 TOM OOBeK-
THUBHOM PEaAbHOCTH, YTO Ka’KAAs YAOBAETBOPEHHAas NOTPeOHOCTh ITIOPOJKAA-
eT HOBBle IIOTPeOHOCTU. YUUTHIBAsA 3TO OOCTOATEABCTBO, AdaypeaT Hobene-
BCcKoM npemuu PoGepT AyKac B KOHIIe IPOIIAOTO BeKa IIpepAaran B paMKax
TEOPUHU PALIMOHAABHBIX OKMAQHUU 3aA0KUTh B OCHOBY OOIIeCTBEHHOIO YII-
PaBAE€HHS KOHIEIIINIO BAUSHUS Ha COLIMAABHBIE OJKUAQHUS AIOAEMN.
AYXOBHOM II€HHOCTBIO THICIUEAETUM CTard TakKe (DOPMyAd AOCTHU KEHUS
VAOBAETBOPEHHOCTH U CYACTBS IMOCPEACTBOM CAEP’KUBAHUS OKUAAHUU.
OO01iecTBeHHOEe 3HAaYeHHEe COIIMAAbHBIX B3aMMOCBSI3eM MHAUBHAQ, €ro Co-
IIMaABHOTI'O IIOBEAEHUS ellle DOAbIIIe pacTeT B IPa’kKAQHCKOM OOIlecTBe IIa-
paaAeAbHO OLleHKe ero Mecra um poaHn. B mopo0HOM 00llecTBe COIUaNb-
HOe IIOBepeHHEe AUYHOCTU AOAKHO OBITh CTAaOMABLHBIM, IIPEACKA3yeMBIM,
TapMOHUYHBEIM €T0 HAearaM, CTPEMAEHUIM, OXKUAQHUSM M OCMbBICA€HHBIM
OPUEHTHPaM COIIMAABHBIX CBS3€H. A 3TO BO3MOJKHO TOABKO IIPU HAAUYUU
KPEIIKOM aKCHOAOTHMYECKOM OCHOBBL PA3yMHOI'O OBITUSL YEeAOBEKA U B YCAO-
BUAX (DOPMUPOBAHUSA PABHOIIEHHOM 3TOMY COIIMAaABHOM CPEABI.
OAHOBpPEMEHHO B AeMOKPATHYeCKOM OO0lllecTBe HeOOXOAMMO, UYTOOBI IeH-
HOCTHBIe OPUEHTUPHI COIUAABHOI'O IIOBEAEHUS MHAMBUAA FAPMOHUPOBAAU
C IJeHHOCTHOM CHCTeMOU, Hallleplllel B OOlecTBe BCceoOlllee IIpU3HAHUE.
B 3TOM KOHTeKCTe 0COOOrO BHUMAHUS 3aCAY’KHUBAeT TO OOCTOSTEABCTBO,
YTO COLIMAABHOE IIOBEAEHHEe AMYHOCTU SIBASIETCS He CMEABIM IIPOSBACHUEM
eTr0 COLMAABHOU IICUXOAOTHH, @ €r0 OCHOBHOM XapaKTePUCTUKOMN SIBASIET-
Cs1 HOPMATUBHOCTB. [locaepHasa popMUpPyeTCsT KaK Ha OCHOBAHUM OOBIYa-
eB, TPAAULIUM, AYXOBHEIX IJ€HHOCTEMW, PA3AWUYHBIX BO3AEUCTBUU COLHUAADB-
HOM CpeAbl, HO U B IIePBYIO O4YepeAb B Pe3yAbTaTe IIPAaBOBOT'O PEryAUPO-
BaHUA B3aUMOCBI3€d MeXXAY AIOABMHU U UX TPYIIIaMHU.
B 3TOM acmekTe BecbMa IIOYYUTEABHBI TaK)Ke ypoKu ucropuu. OpuUH U3
BEAVWYANIINX ITPEACTAaBUTEAEN apMSAHCKON CPEeAHEBEKOBOU IIPABOBOM MBIC-
am Mxwurap 'omr B raaBe B "BBepenus” cBoero CypeOHMKa MOTHBHUPYeET
HeOOXOAUMOCTb PETAAMEHTUPOBAHUA IPABOOTHOIIIEHUH, B YJACTHOCTH, CAE-
AYIOIIMMU OOCTOSATEABCTBAMMU:!

- 3A0 B AIOASIX, 3A0 BOOOIIe YMHOXKHAOCH, & AIOAU He 3HAIOT 3aKOHOB, CAe-

AOBaTEABHO, U UX pellleHNs HelIpaBUABHBIe UAU OTKAOHSIOTCSI OT 3aKOHOB;
- MouceeBBl 3aKOHBI, IINCAaHU4 NIPOPOKOB U EBaHreAue, Oypydu Halu-



CaAaHHBIMU EAUHOJKABI, TaK M OCTaAMCh He3bIOAEMBIMU, OKaMeHEeBIIIU-
MU, MeXXAY TeM IIOBeAeHHe U HPaBbl AIOAEN OTAMYAIOTCS U MEHSIOTCS
CO BpeMeHeM, C HapopoM u ¢ Mupowm. ITostomy u Hy>)eH Takou Cy-
AEeOHUK, KOTOPBLIM OTPa3uA Obl 3TM U3MEHEHWUST;

- BHauanre CBgATOM AyX BO3AEHCTBOBAA HAa AIOAEU U CIOCOOCTBOBAA
CIIpAaBEAAMBOMY CBepPIIEHMIO IIPaBOCYyAUs, U AyX OBIA 3aKOHOM, Ha-
YepTaHHBIM B CepAllaX AIOAEU, TOITOMY He OBIAO HYKABI B IIHUCHMEH-
HOM 3akoHe. Celuac, Korpaa CBaTol AyX y>Ke He UMeeT TOr'O BO3Ael-
CTBUS U AIOAU "COBPATHUAUCE' C TYyTU XPUCTHUAHCKOTO OpPaTOAIOOWS,
MIPaBAUBOCTH, BO3HUKAA HEOOXOAUMOCTH HamnucaTb CypreOHUK;

- cyAeOHBIEe pAena OOBIKHOBEHHO 3aKaHUMBAIOTCA IIPUCATOM, HO YMHOKHU-
AOCH 3A0 B AIOASIX WM OHU, HECMOTPS Ha TO, YTO BOr HaAOKUA 3amnper
Ha KAGTBY, KASHYTCS K MeCTYy UAU He K MeCTy U 4acTo Bcye. C IeABIo
BOCCTAHOBAEHUS HapyUIEHHOTO IIpaBa ObIA HanmcaH CypeOHUK;

- CypeOHUK AOAKEH OBIA YCTAHOBUTH 3aKOHHOCTH U IIOPSAOK, YTOOBI
IIpaBOCyAHe OBIAO OeCHpPUCTPACTHBIM, HEIIOAKYIIHBIM U CIIPABEAAVBLIM.

OTU U psap APYIEX POPMYAUPOBOK, OOOCHOBBIBAIOIIUX HEOOXOAUMOCTE CO3-
paHusa CypeOHUKAE, AOIIAU AO HAac B pe3yAbTaTe I'AyOOKON M OeCIpHUCTPacT-
HOM Hay4YHOU OlleHKU cOObITUM 12 Beka. OHM TaK’Ke IIOACKA3bIBAIOT, YTO Xa-
pakTep ® HeOOXOAUMOCTH IIPABOBOT'O PEryAMPOBAHHUS TaKKe OOYCAOBAEHEL
COITMAABHBIM TIOBEAEHMEM YeAOBeKa, aKCUOAOTUUYECKUMU OPUEHTUPaMU ero
OPOSIBAEHUS U TOM COITMAABHOU CPEAOM, B KOTOPOM YEAOBEK AOAKEH IpOos-
BUTH ce0sl KaK pa3yMHOe CO3paHUe, UMelolllee CO3UAalollee IIepPBOHAYaAO.
AyMaeM, BBIBOA OAHO3HAYEH: COITMAaAbHOE OOIIECTBO SIBASIETCS 3AOPOBOM, JKU3-
HeCnocoOHOY, €CTeCTBEHHO CYIIEeCTBYIOUIENH U Pa3BUBAIOIIENCI CHUCTEMOU B
TOM CAy4Yae, KOTAQ COIMaAbHbIE OJKUAQHUS MHAVMBHAQ HAXOAATCSI B TADMOHUU C
AKCHOAOTHUYECKNMHU OpPHEHTHpaMHU OOIfeCTBa U B OCHOBE ODOMX AEKAT CyOb-
€KTHBHBIE, a TAK)Ke OCMBICA€HHBIE M TAYOOKO MpHU3HAHHbIE ITeHHOCTH.

AAsl TOAOOHON POAM U AYXOBHAaSI, 1 MUPCKasi MbICAb B Pe3yAbTaTe ThICSI-
YeAeTHero OmbITa TaK M He HalllAa HUYero HOBOro, KpoMe KaK NpHU3HaH-
Hble BBICIINMU U HEOTUYYKAdeMbIMHU I[€HHOCTSIMHU NpaBa YeAOBeKa U ero
OCHOBOIIOA@ramiue CBOOOABI.

[Tpr3HaHUWe IpPUHIIKIIA BEPXOBEHCTBA IIPaBa IBASETCS BBLICLIENW TOYKOU Ca-
MOINPU3HAHUS YeAOBEKa U OCMBICAEHHOTO CaMOBBIpa>KeHUs ero OoOIIecT-
BEHHOTO ObITUA. [103TOMYy HellpepeKaeMoOu SABASIETCS CAEAYIOIlasd UCTHHA!
B TOM OOIleCcTBe, I'A€ KPaeyroAbHBIM KaMHeM U WHAWBUAQ, M ero oOIecT-
BEHHOTO CaMOBBIpa’kKeHUs He SBASeTCS TapaHTUPOBaHUE BePXOBEHCTBa
mIpaBa, O’KMAQHUE COITMAABHOT'O COTAACUS U Pa3BUTUA OECCMBICAEHHO.

B npaBoBOM, AeMOKpAaTHUYeCKOM I'OCYyAAPCTBE KOHCTUTYLMOHHO, Ha OCHO-
BaHuU OCHOBHOI'O 3aKOHA I'Pa’XAQHCKOI'0 O0IeCcTBa, B Pe3yAbTaTe PaBHO-
LIeHHON I'OCYA@PCTBEHHOU IIOAUTHKHU AOAKHA CPOPMHUPOBATHCS TaKas CO-
IIHMaAbHasa CpPeAd, TA€ BEPXOBEHCTBO IIpaBa ABASIETCS SAPOM TeHepalluu U
MIPOSIBAEHUS COITMAABHOTO ITOBEAEHUS MHAUBUAOB, UX TPYHI, BAACTU U
Bcero oOIecTBa B IleAoM. Kak B X BeKe B CBOUX OOKE€CTBEHHBIX MOAUT-
BaxX T'AACUT BeAMKuM Hapekaiiu, coBepllieHHbIe YeAOBEKOM T'pPexXy - 3TO He
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€ro IPeCTyIIACHUE, a er0 Hec4acTbe. HeAOBEeKy AN HOPMAABHOU U AOCTOM-
HOU JKU3HU HY’KHA HEOOXOAMMaAas CPeAd W BO3MOJKHOCTb. A YPOKH UCTO-
PUU CBUAETEABCTBYIOT, YTO 3TO MOXKeT OBITh rapaHTHPOBAHO TOABKO B
IIPaBOBOM, AeMOKPATHUUYEeCKOM I'OCYAApPCTBe.

Briciielt Muccuel mpaBOBOTO TOCYAAPCTBA SIBASIETCS TaKoe peraaMeHTHpO-
BaHUe COITUAABHOTO TTOBEAEHUSI MHAUBUAQ, OOIeCcTBa U rOCYAAPCTBa, KOTAQ
HEOTYy KAAeMble IIpaBa AMYHOCTU CTA@HOBATCS I'AABHOM rapaHTHEN ero CBO-
00pA, KoTAa (popMHUpyeTCs Takad COIMaAbHAas CpeAd, B KOTOPOU BBICIIEH
dopMOM HAIpPaBAEHHUST COIIMAAbLHOTO ITOBEAEHUS MHAMBUAA CTAHOBUTCS He
BHeIITHee BO3AEMCTBHE, a caMOHallpaBA€HHE, OCHOBAaHHOE Ha BepPXOBEH-
CTBe mpaBa. B mopoOHOM OOIIEeCTBe, TA€ M AASL TOCYAQPCTBA, U AAST UHAUBU-
AQ UCXOAHOU TOUKOU SBASIETCSI BEPXOBEHCTBO IIPaBa, 3aKOHOIIOCAYIITHOCTD,
CTBIA ¥ COBECTh UMEIOT HeCPaBHUMO OOABIIIee U pelllaioliiee BAUSHUE Ha 10-
BepeHHe AMYHOCTH, YeM HaKa3zaHue U ero NpeAylIpeAuTeAbHOe 3HaueHUe.
Ota OeccriopHasd HUCTHHA AOAKHA CTaTh PEAABHOCTBIO B IIEPBYIO O4YepeAb B
OcHOBHOM 3akKOHe CTpaHBbl, IpUYeM He MyTeM MeXaHW4eCKOro 3aMMCTBOBA-
HUS, @ IIyTEM OCMBICA€HHOTO 3aKPeNAEHMS M HEYKOCHUTEABHOTO BOIIAOIIE-
HUS B JKU3HBb B pe3yAbTaTe OOIIeCTBEHHOTO coraacud. OAHAKO Hauboaee
Ba’KHO, C OAHOM CTOPOHBI, FapaHTUPOBaHUE ITOTO B PEaAbHOM >KU3HU, IIPEB-
pallleHre KOHCTUTYIIMOHHBIX OCHOBOIIOAQTAIONINX IIeHHOCTEU B IIPABUAO
KM3HU, B HOPMY MOBEAEHUS MHAMBHAQ, OOIECTBA U TOCYAAPCTBE, C APYTom
CTOPOHBI, o0eclieueHHe TaKOM CHUCTEMBI MOHUTOPUHTA TapaHTUPOBAHUS
KOHCTUTYIIUOHHOCTH, KOTOpas OyAeT B COCTOSHHUU B IEPMAHEHTHOCTU PacK-
PBITH, OIIEHUTH U IIPEOAOAETH IIOA BAUSHUEM PA3ANMYHBLIX (PAKTOPOB Ka’kpoe
OTKAOHEHHUE OT 3TOTO OCHOBOIIOAATAIONIEro MPUHIINIE, HAAEAUB OOIIEeCTBEH-
HBIM OpPraHKW3M HEOOXOAWMOU U AOCTATOYHOU MMMYHHOW CUCTEMOM.

Hamm KoOHIEeNnTyaAbHBIE ITOAXOABI OTHOCHTEABHO IIOCAEAHEM NPOOAEMEI
U3AOKEHBl B MMeEIOIeN MeXAYHAPOAHBIU IIPEACTABUTEABCKHM BHYIIN-
TEABHBIM COCTaB COBMECTHOM paboTe, o3araaBAeHHON "KOHCTUTYIIMOHA-
AVI3M HOBOTO TBHICSTUEAETHUS: MapPAAUTMbl PEAABHOCTH U BBIZOBHI', KOTOPYIO
MBI AFOO€3HO ITOAAPUM yBa’kaeMbIM ydyacTHUKaM KoHepeHuu 5 UoAd BO
BpeMs Tpe3eHTalluu 3TOW KHUTMH.

Crniacubo 3a BHUMaHUe.

SUMMARY

The article accentuates the circumstance that the issue to what extent the
principle of rule of law has become an important, comprehended and nat-
urally enforceable element of social behavior of the person and the citi-
zen, is a question of principle for the rule of law state. The fact that the
entire constitutional structure must be directed to making the rule of law
as the core of social behavior, axiological basis for the self-expression and
self-realization of the person and the citizen, is also underlined.



According to the author, constitutionalization of social behavior of the
person based on value-system comprehension of his/her directly effective
rights, is the initial point for resolution of this task. Social behavior of the
individual is first of all comprehended and reasonable behavior; it has axi-
ological basis, motivation of manifestation, typical forms and ways of
expression, which guide self expression of the individual in the framework
of multilayer social network. Assessment and understanding of the place
and role of the person in social life in accordance with value system of
his/her perception of the world are axiological basis for social behavior of
the individual. In the system of social behavior of the person, his/her axi-
ological orientation is constant and basic: the latter is the value system
that determines the nature of constitutional culture of the society and
forms the basis for certain constitutional solutions.

It is important for democratic society that value key points of social behav-
ior of the individual are harmonized with the value system, which is uni-
versally recognized in the society on the basis of constitutional solutions.
In this context it is worth to pay special attention to the circumstance that
the social behavior of the individual is not the unsystematic manifestation
of his/her social psychology, and its basic characteristic is normativity.
The latter is established both on the basis of custom, tradition, moral val-
ues, various influences of social environment, and first of all due to con-
stitutional legal regulation of interrelations between persons and their
groups. Social society is healthy, viable, naturally existing and develop-
ing, if social expectations of the individual are in harmony with axiologi-
cal key points of the society, and both of them are based on objective, as
well as comprehended and deeply acknowledged constitutional values. As
a result of thousand-year experience, for such a role both the spiritual and
secular thinking yet have not found anything else like human rights and
fundamental freedoms acknowledged as ultimate and inherent value.
Acknowledging the principle of rule of law is the peak of self-awareness of
the person and the comprehended self-expression of his/her social being.
That's why, the following verity is indisputable: expecting social consent
and development is senseless in the society, where guaranteeing rule of law
is not the cornerstone of the individual and his/her social self-expression.
The constitutional regulation of social behavior of the individual, society and
state, is the paramount mission of democratic and rule of law state, when
inherent rights of the individual become the main guarantee of his/her free-
doms, and when a constitutional environment is established, in which not the
external action, but self-direction and self-regulation based on the rule of law
become the paramount form of guiding social behavior of the individual.
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CONSTITUTIONAL REFORM IN HUNGARY:
EUROPEAN COMMITMENT AND NATIONAL
SOVEREIGNTY

PETER PACZOLAY
President of the Constitutional Court of Hungary

I would like to use the example of the new Hungarian Constitution, the so
called Basic Law, to show, how the national elements are combined with
the European commitment and how the Hungarian courts are guided by
the European courts, the Court of Justice of the European Union and the
European Court of Human Rights. The Hungarian Constitution was
amended basically in 1989-1990, and this amendment to the Constitution
introduced the recognition of the Fundamental Human Rights, a single
Chamber Parliamentary system, the constructive vote of non-confidence on
German example, a President of the Republic - the Head of State with con-
stitutional and political veto and a Constitutional Court with strong com-
petences. The problem of the Constitution was its flexibility: it was possi-
ble to amend it with the two-thirds majority of the single Chamber of the
Parliament. The majority created by the elections in the spring of 2010, i.e.
a two-thirds majority in the Parliament and this two-thirds majority are
profited of this flexibility. First of all, amended the Constitution on sever-
al issues, under media regulation, introduced a retroactive ex-legislation
and limited the competences of the Constitutional Court with reference to
the economic crisis; it restricted the review of the laws related to budget
and taxes only if they violate the Right to Life and Dignity, Protection of
Personal Data, Freedom of Religion and Hungarian citizenship; also
amended the way of how electing constitutional Judges. After that, it
adopted a new Constitution, the Fundamental Law that entered into force
in 2012, January 1. The structure of the Basic Law, the Fundamental Law
is unusual, it begins with reference to God: God bless the Hungarians, it
is also the first line of the Hungarian National Anthem, then starts with a
long Preamble called the National Creed, and then the foundations of the
constitutional structure are in the First Chapter. The Second Chapter is on
the Fundamental Rights, then the Third Chapter is on regulation of the
State and then it ends with final provisions.

As you know, this Basic Law was debated on different international forums,
from critical opinions from the Venice Commission to the European
Parliament and also the Parliamentary Assembly of the Council of Europe.
What are the most debated features? First of all, in the Preamble the men-



tioning of God is namely we recognize the role of Christianity in preserv-
ing the Nation was one of the issues debated internationally. Then, there
is a reference to the Hungarian Historical Constitution, as an interpretative
tool. You might know that Hungary did not have a written Constitution
until 1949 but it had the tradition of the so called Historical Constitution.
Thirdly, the Declaration of the nullity of the Communist Constitution refer-
ring to destruction with the continuity of the constitutional system created
in 1949. In the Chapter on the foundation of the constitutional structure,
article mentions the unity of the Hungarian nations, not limited to the
nation within the Hungarian borders, to the political nation but also cul-
tural nation and raising Hungarian sliding outside the borders of Hungary.
It mentions among others quite strangely that the official currency of
Hungary is a Hungarian Florint, which is strange in the case that Hungary
is a Member of the European Union and tries to introduce the Euro. On
the other hand, it underlines that Hungary wants to achieve European
Unity, Liberty, Well-being and Security of the European peoples. Also it
has a so called Europe Clause under relation of the National legal order to
the Law of the European Union. Also emphasizes necessity of cooperation
with every country of the world and the conformity of the Hungarian legal
system with international law. These are the two sides of the coin.

As regards the Chapter on the Fundamental Freedoms, the new text of the
Constitution used the European Convention on Human Rights as a source
of inspiration for the right of assembly, freedom of association, the prohi-
bition of collective expatriation, non-discrimination and unfair trial. It is
quite uniquely introduced to the Constitution among others from the
jurisprudence of the European Court of Human Rights, the proportionali-
ty test and other tests for the restriction on Fundamental Rights, which is
quite unique in the text of the Constitution. From the Charter of
Fundamental Rights of the European Union, the text they took over refer-
ences to Human Dignity, the respect for private and family Life, the pro-
hibition of eugenics, use of the human body for financial gain and human
cloning, also the principal of due process and the protection of employees.
So, in the text of the new Constitution on one hand you find references to
the importance of the national sovereignty and national features, on the
other hand, commitment for European values. As regards the relation to
the two courts that give guidance also to the Hungarian judicial system, as
regards the EU. The problem often raised by the international critics and
on the other hand by the Hungarian authorities at the problem of consti-
tutional identity. The reference to constitutional identity is based on the
treaty of the European Union and is emphasized by the German
Constitutional Court in its recent decisions. The question can be put that
how far should generally respected values - Democracy, Rule of Law,
Respect for Fundamental Rights uniformize national constitutions? Visa
versa, the specific national constitutional solutions how can remain in
coherence with international and European standards? In a case, the
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Decision was delivered in 2010, the Hungarian Constitutional Court con-
cluded that although the reforms of the respond Treaty were of paramount
importance, they did not alter the fact that Hungary maintained and enjoys
her independence, her status in terms of Rule of Law and her sovereignty
and rejected the claim that stated that respond Treaty, the sovereignty of
Hungary was curtailed. As regards the relation to the European Court of
Human Rights, I have to mention that the European Convention of Human
Rights in the Hungarian legal system does not enjoy the special status of
constitutional rank; it is respected as part of international law. The
Convention influenced both the ordinary courts and the Constitutional
Court, influenced constitutional review and the interpretation of the
Constitution in Hungary. The Constitutional Court referred to the
Convention and the Case Law of the European Court of Human Rights
even before its ratification by Hungary, before 1991. In the first formative
period of constitutional jurisdiction in Hungary, referring to a given provi-
sion of the Convention, was much more a demonstration of considering
and searching for European standards. It was aimed more at linking up
Hungarian legal thinking to European norms than to use this International
instrument in its proper role in the course of constitutional review.
Recently two thorough studies analyzed the function of quoting
International Court decisions in Hungary by the Hungarian courts, and
both studies concluded that the quotations are inconsistent, their main
function is additional support to the argument of the respective court, and
the decisions are not based on the Convention or on the decisions of the
European Court of Human Rights. However, a decision from 2004 of the
Constitutional Court suggested the binding effect of the Strasburg jurisdic-
tion, stating that the Hungarian Constitutional Court is bound by the Case
Law of the European Convention of Human Rights and exercised by the
Strasburg Court, in that the Convention became part of Hungary's domes-
tic law. Nevertheless, the general trend of the Case Law of the Hungarian
Constitutional Court and also other jurisdictions is under the significant
influence by the European Convention and by the European Court of
Human Rights. Also these courts, in their decisions affecting Human rights
as specifically refer to the jurisprudence of the European Court of Human
Rights in some domain and quote decisions in a concrete form. However,
the main doctrine in Hungary is that Strasburg judgments do not have erga
omnes effect, they are followed indirectly by amending the respective leg-
islation; courts are respecting and taking into consideration but they are
not bound by them and they are not accepting as a binding force, and this
bona fide fulfillment is based on Articles 1 and 46 of the European
Convention. Why does the Hungarian Court have reservation towards the
European Court of Human Rights? Sometimes, because the different stan-
dards and levels of Human Rights Protection that exist simultaneously.
This was because under Hungarian Constitution and jurisprudence of the
Constitutional Court higher standards were set off for freedom of expres-



sion. In the last years I would rather stress that the constitutional jurispru-
dence should not go below the Strasburg standards. Second reservation is
based on the fact that the Strasburg jurisprudence leaves too large possi-
bility for the margin of appreciation, which was mentioned in the first two
decades, now is basically used as a tool for the, let's say, unusual consti-
tutional solutions under the new Basic Law. Also there are references to
the sometimes incoherent and contradictory jurisprudence of the Strasburg
Court, for example, in the case of Bukhta and others vs. Hungary, the
Strasburg Court, by the way, rightly found that the dispersal of the
Applicant's peaceful assembly cannot be regarded as having been neces-
sary in a democratic society in order to achieve the aims pursued. The par-
adox was that the Strasburg Court by this judgment reviewed the Decision
of the Budapest Regional Court that referred to the Case Law of the
Strasburg Court and to the Decision of the Constitutional Court that sight-
ed the requiring judgment of the European Court of Human Rights, judg-
ment quite controversial in my view that basically set double standards for
different countries allowing lower level of protection of Human Rights in
the case of the new democracy saying that there is a historical transition-
al period that should be taken into consideration.

Another approach to the Court is based on a study in England, the so
called Qualified Internationalism Approach, says that the European Court
of Human Rights the binding authority without taking away the discretion
of the national judge who chose to apply it. Let me conclude, that there is
an obvious interaction between national and international protection of
Human Rights, even if international courts do not supervise national
courts, the jurisprudence serves as a source of inspiration for national
judges. On the other hand, the high level of protection by the states, the
so called Common constitutional heritage, sets an elevated international
standard. To formulate in other word, the consensus among states under
Protection of Human Rights guarantees high standards, while the lack of
consensus opens up a great area for discretion in the language of the
European Court of Human Rights for margin of appreciation.

PE3IOME

AOKAQA KacaeTcs KOHCTUTYLMOHHBIX pedopM B BeHrpuu, eBpONenCKHUx
0053aTEeABCTB U HAIJMOHAABHOTO CyBepeHUTeTa. Ha mpumepe HOBOU BeH-
repckoit KoOHCTUTYyUMU aBTOpP IIOKa3blBaeT, KaK HallMOHAAbHbLlE 3AeMeHTHI
COUYEeTalOTCS C eBPOIEeNCKUMH 00g3aTeAbCTBAMU U KaK BEHIepPCKUe CYABI
PYKOBOACTBYIOTCS pellleHHMsIMU EBponelickoro cyaa o rmpaBaM YeAOBeKa.

OcHOBHBIE TIOIIPaBKM B BeHrepcKylo KOHCTUTYIIMIO OBIAU BHECEeHBI pedop-
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Mamu 1989-1990 rr. 3aTreM Oblra IPUHATA HOBass KOHCTUTYIWA, BCTYIIUB-
masg B cuay B 2012 ropy. OHa cTara npepMeToM OOCY’KACHUM Ha Pa3Anyd-
HBIX MEKAYHAPOAHEIX (pOpyMax, MOABEPrAACh KPUTHKE BeHeMaHCKON KO-
muccuen, EBpornelickuM ImapAaMeHTOM, a Takke IlapaaMeHTCKOU accamO-
reent CoBera EBpoIhI.

ABTOpP IPHUXOAUT K BBEIBOAY, UTO CYIECTBYeT OUeBHAHAS B3aUMOCBI3b MeK-
Ay HallMOHAABHOU U Me>KAYHapOAHOM 3alllUTON IIPaB YeAOBEKa, Aa’Ke eCAU
Me>KAYHapOAHBIE CYABI He KOHTPOAUPYIOT HaIlMOHAABHBIE CYABI, UX CyAe0-
Has NPaKTHKa CAYKUT MCTOYHUKOM BAOXHOBEHHS AAS HAIIMOHAABHBIX CY-
AOB. KoHceHCyC MeXAYy rocypapCTBaMM IIO BOIIPOCAM 3alllUTHL IIPaB YeAo-
BeKa rapaHTHPyeT BLICOKHE CTAaHAAPTHI, B TO BpeMs KakK OTCYTCTBHe KOH-
CeHCyca OCTaBAsIeT OOAbIIlee IIOAe AAS YCMOTpeHHs, Ha g3blke EBpometic-
KOT'O CyAa IIO IIpaBaM YeAOBeKa - 'CBOOOAY yCMOTpPeHUd'.




POSITIVE OBLIGATIONS
OF CONTRACTING PARTIES UNDER THE
EUROPEAN CONVENTION
ON HUMAN RIGHTS

ALVINA GYULUMYAN
Judge of the European Court of Human Rights

1. The Interlaken, Izmir and Brighton Conferences were conferences
on the reform of the Convention and called for actions on the part
of Council of Europe member States, the Committee of Ministers
and the Court.

This Conference, which is convened within the frames of the Chairmanship
of Armenia at the Committee of Ministers of the Council of Europe, has an
aim to elucidate what the legal standarts of rule of law and scope of dis-
cretion of the member states are. Probably it is impossible to overestimate
the importance of the topic of present Conference for the member states,
who expresed in Brighton their "strong commitment to fulfil their primary
responsibility to implement the Convention at national level”.

When I was introduced to the main topic of this Conference, I tried to
reflect on what issues I could focus on. The notion of "rule of law" and the
"scope of discretion” or "margin of appreciation" could be approached from
several angles and I believe that most of them will be discussed during
these 3 days. In my presentation I would like to address the issue of pos-
itive obligations of state parties to the European Convention on Human
Rights by referring to the case-law of the European Court - a matter which
has never been discused in the  previous 15, already traditional
Conferances organised by the Constitutional Court of Armenia and the
Venice Commission. However, this is not the only reason why I have decid-
ed to focus on positive obligations. The main reason why I chose this sub-
ject is that the Convention provisions, in promoting the effective operation
of the rule of law, are more designed to prevent possible violations of
rights. The case-law of European Court of human rights demonstrates that
the non-interference by authorities with human rights and freedoms is not
sufficient to ensure that many of those rights are fully and effectivly safe-
guarded. In this respect, the State Parties are expected to be more active
in guaranteeing the rights and freedoms enshrined by the Convention and
the Protocols thereto.

The Court has developed a rich case-law concerning positive obligations.
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This jurisprudence has tended to reinforce the duty of States to take steps
that should help to prevent substantive violations of the rights and free-
doms. A great merit of the positive obligation case law as a whole is that
it encourages States to target potential human rights violations at their
roots.

2. The identification of sources of the positive obligations raises some
difficulties.

- Most of these obligations are precisely requlated by the Convention.
A number of positive obligations are expressly present in the text of
the Convention. For example, paragraph 1 of Article 2 imposes a pos-
itive obligation on states to protect life; or paragraph 5 of Article 5
imposes a positive duty to compensate the victim of unlawful arest or
detention.

However, a number of positive obligations have been read into the
Convention by the Court's case law. Article 1 of the Convention, which
requires the contracting States to secure the rights and freedoms defined
in Convention and its Protocols, serves as the basis for the interpretation
of other conventional provisions. Together with the text of other articles
dealing with particular rights Article 1 has been interpreted as imposing
both negative and positive obligations upon States!. For example, the
Court held "that in such a sensitive sector as the audiovisual media, in
addition to its negative duty of non-interference, the State has a positive
obligation to put in place an appropriate legislative and administrative
framework to guarantee effective pluralism ..." (Centro Europa 7 S.R.L. and
Di Stefano v. Italy [GC], Application no. 38433/09, Judgement 7 June 2012,
§133-134).

- Another example is when the Court held, that fulfilment of the obliga-
tion to secure effective rights under Article 6 § 1 of the Convention
does not only mean the absence of interference but may also require
positive action on the part of the State . In case of Cakir and others v.
Turkey (Application no. 25747/09) Judgement 4 June 2013), the appli-
cants, who had brought proceedings against their employer company
for its failure to pay their salaries, were awarded compensation by the
Court. However, they could not have those judgments executed as the
required court fees, which the domestic court had imposed on the
defendant party, the employer company, were never paid. The Court
considered that by shifting to the applicants the full responsibility to
meet the court costs, the State avoided its positive obligation to organ-
ise a system for the enforcement of judgments which is effective both
in law and in practice.

! Harris, O'Boyle & Warbrick Law of the European Convention on Human Rights, Oxford-2009, p.18



- The other group is the obligations not directly indicated in the
Convention, but mostly developed by the Court in its case law and
related to the procedural aspects of the certain rights. In particular
they derive from Article 2 (right to life) and 3 (prohibition of torture)
of the Convention. The Court has consistently confirmed in its case-
law the need to carry out an effective investigation into allegations of
violations of Articles 2 and 3. The Court in many cases has found vio-
lations of these articles not on the substantive issue because of insuf-
ficient evidence to substantiate the allegations, but on the procedural
aspect. "Violations of this procedural aspect of the Convention are not
trivial violations. Failure to make provision for the material and legal
conditions allowing the investigation and determination of such alle-
gations strikes at the very heart of the rule of law"2,

I will return to this issue later when by reffering to the concrete cases I will
present more detailed analysis of particular positive obligations.

- There is a positive obligation set out in Article 34 of the Convention
requiring authorities to furnish all necessary facilities to make possible
a proper and effective examination of applications. For instance, in cer-
tain circumstances authorities may be under obligation to provide
applicants with copies of documents necessary for examination of their
applications. Such an obligation will arise in the situations of particu-
lar vulnerability and dependence of applicants who are unable to
obtain documents needed for their files (see lambor v. Romania (no. 1),
no. 64536/01, § 216, 24 June 2008; and Naydyon v. Ukraine, no.
16474/03, § 63, 14 October 2010). Anyhow, the analysis of this obliga-
tion is out of the scope of my presentation.

3. The question could be asked what are the limits of positive
obligations? How does one avoid judicial activism unreasonably
expanding the state's positive obligations?

In defining the limits of positive obligations, the Court is always careful not
to impose undue burdens upon States. For example, considering the cases
concerning States duty to protect freedom of peaceful assembly, the Court
has expressly acknowledged that States cannot guarantee this in all cir-
cumstances and that their obligation is confined to taking "reasonable and
apropriate measures.

4. Now I shal turn to the positive obligations deriving from certain
Articles of the Convention.
- When lethal force is used within a "policing operation" by the author-
ities it is difficult to separate the State's negative obligations under the

2 Luzius Wildhaber, The European Court of Human Rights 1998-2006, History, achievments, reforms.
p. 23
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Convention from its positive obligations. In such cases the Court nor-
mally examines whether the police operation was planned and con-
trolled by the authorities so as to minimise, to the greatest extent pos-
sible, recourse to lethal force and human losses, and whether all feasi-
ble precautions in the choice of means and methods of a security oper-
ation were taken (see Finogenov v. Russia, Ergi v. Turkey, 28 July
1998, Reports 1998-1V, § 79; see also McCann and Others v. the United
Kingdom, 27 September 1995, Series A no. 324, §§ 146-50, § 194,
Andronicou and Constantinou v. Cyprus, 9 October 1997, Reports
1997-VI, § 171, §§ 181, 186, 192 and 193, and Hugh Jordan v. the
United Kingdom, no. 24746/995, §§ 102-04, ECHR 2001-1II). Applying
these principles, the Court has, for instance, characterised as deficient
the Bulgarian legal framework which permitted the police to fire on
any fugitive member of the armed forces who did not surrender imme-
diately in response to an oral warning and the firing of a warning shot
in the air, without containing any clear safeqguards to prevent the arbi-
trary deprivation of life (see Nachova and Others, §§ 99-102). The
Court also identified deficiencies in the Turkish legal framework,
adopted in 1934, which listed a wide range of situations in which a
police officer could use firearms without being liable for the
consequences (see Erdogan and Others v. Turkey, no. 19807/92, §§ 77-
78, 25 April 20006).

The Court interpreted the positive obligation in question in a way which
does not impose an impossible or disproportionate burden on the authori-
ties, bearing in mind the difficulties involved in policing modern societies,
the unpredictability of human conduct and the operational choices which
must be made in terms of priorities and resources (see Makaratzis, cited
above, § 69, with further references; see also Osman, cited above, and
Maiorano and Others v. Italy, no. 28634/06, § 105, 15 December 2009).

In case of Giuliani and Gaggio v. Italy the court concluded that Italian
authorities did not fail in their obligation to do all that could reasonably
be expected of them to provide the level of safeguards required during
operations potentially involving the use of lethal force. The Court - which
had had the opportunity to view video footage and photographs of the inci-
dent giving rise to the case - noted that the officer who had fired the shots
had been confronted with a group of demonstrators conducting an unlaw-
ful and very violent attack on the vehicle in which he was stranded. In the
Court's view, he had acted in the honest belief that his own life and phys-
ical integrity and those of his colleagues were in danger from the attack to
which they were being subjected.

The court agreed with the Government that a distinction has to be made
between cases where the law-enforcement agencies are dealing with a pre-
cise and identifiable target and those where the issue is the maintenance
of order in the face of possible disturbances spread over an area as wide



as an entire city. Only in the first category of cases can all the officers
involved be expected to be highly specialised in dealing with the task
assigned to them.

The Court could not find a violation of Article 2 solely on the basis of the
selection, for the G8 summit in Genoa, of a carabiniere who, like M.P., was
only twenty years and eleven months of age at the material time and had
been serving for only ten months. The Court stressed that in view of the
very large numbers of officers deployed on the ground, they could not all
be required to have lengthy experience and/or to have been trained over
several months or years. The Court concluded that to hold otherwise would
be to impose a disproportionate and unrealistic obligation on the State.

- The first sentence of Article 2 § 1 enjoins the State not only to refrain
from the intentional and unlawful taking of life, but also to take appro-
priate steps to safeguard the lives of those within its jurisdiction (see
L.C.B. v. the United Kingdom, 9 June 1998, § 36, Reports of Judgments
and Decisions 1998-III). The State's obligation in this respect extends
beyond its primary duty to secure the right to life by putting in place
effective criminal-law provisions to deter the commission of offences
against the person backed up by law-enforcement machinery for the
prevention, suppression and sanctioning of breaches of such provi-
sions. Article 2 of the Convention may also imply in certain well-
defined circumstances a positive obligation on the authorities to take
preventive operational measures to protect an individual whose life is
at risk from the criminal acts of another individual. These obligations
are not unqualified: not every presumed threat to life obliges the
authorities to take specific measures to avoid the risk. A duty to take
specific measures arises only if the authorities knew or ought to have
known at the time of the existence of a real and immediate risk to life
and if the authorities retained a certain degree of control over the sit-
uation.

- I would like to elaborate the Court's approach on positive obligations
under Articles 2 and also under 10 of Convention by reffering to the
case Dink v. Turkey ( 2668/07 6102/08, 30079/08 et al.Judgment
14.9.2010 )

Hrant Dink, a Turkish national of Armenian extraction, was publication
director and editor-in-chief of a Turkish-Armenian weekly newspaper. In
2003 and 2004 he wrote a series of articles for the newspaper in which he
expressed his views on the identity of Turkish citizens of Armenian extrac-
tion.

Extreme nationalists reacted to the articles by staging demonstrations, writ-
ing threatening letters and lodging a criminal complaint. In 2005 a crimi-
nal court found the journalist guilty of denigrating "Turkishness" (Turkish
identity) and imposed a suspended prison sentence on him. In 2006 the
Court of Cassation upheld the finding of guilt. In early 2007 the criminal
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court to which the case had been remitted discontinued the proceedings
on account of the death of the journalist, who had been assassinated a few
weeks earlier. Several investigations and sets of proceedings aimed at
establishing whether the gendarmerie and police departments in question
had known about the assassination plot. The Court observed that in view
of the reactions to the articles in question, the security forces could rea-
sonably be considered to have been informed of the intense hostility
towards the journalist in extreme nationalist circles. Furthermore, it
appeared that two police departments and one gendarmerie department
had been informed of the likelihood of an assassination attempt and even
of the identity of the alleged instigators. The threat of an assassination
could therefore be said to have been real and imminent.

The Court next considered whether the authorities had done everything
that could reasonably have been expected of them to prevent Dink's assas-
sination. None of the three authorities informed of the planned assassina-
tion and its imminent realisation had taken action to prevent it.
Admittedly, as stressed by the Turkish Government, Dink had not request-
ed police protection. However, he could not possibly have known about
the plan to assassinate him. It had been for the Turkish authorities, who
were informed of the plan, to take action to safequard Dink's life, which
they failed to do.

- The Court also stressed that States were required to create a
favourable environment for participation in public debate by all the
persons concerned, enabling them to express their opinions and ideas
without fear. The Court reiterates that States have positive obligations
in relation to freedom of expression: they must not just refrain from
any interference but must sometimes take protective measures even in
the sphere of the relations of individuals between themselves. They
were also required to create a favourable environment for participation
in public debate by all the persons concerned, enabling them to
express their opinions and ideas without fear. In view of its findings
concerning the authorities' failure to protect Dink against the attack
by members of an extreme nationalist group and concerning the guilty
verdict handed down in the absence of a "pressing social need", the
Court concluded that Turkey's "positive obligations" with regard to
Dink's freedom of expression had not been complied with.

- The acts and omissions of the autorities may in certain circumstances
engage their responsibility under the positive limb of Article 2 of the
Convention also in the context of helth care. However, where a
Contracting State has made adequate provision for securing high pro-
fessional standards among health professionals and the protection of
the lives of patients, the Court cannot accept that matters, such as,
errors of judgement on the part of a health professional or negligent
co-ordination among health professionals in the treatment of a partic-
ular patient are sufficient of themselves to call a Contracting State to



account from the standpoint of its positive obligations, under Article 2
of the Convention, to protect life (see Byrzykowski, § 104). The posi-
tive obligations require States to make regulations compelling hospi-
tals, whether public or private, to adopt appropriate measures for the
protection of their patients' lives.

5. Even though the scope of the State's positive obligations might differ
between cases where treatment contrary to Article 2 and 3 has been inflict-
ed through the involvement of State agents and cases where violence is
inflicted by private individuals, the requirements as to an official investi-
gation are similar. This is not an obligation of result, but one of means.
The authorities must have taken the reasonable steps available to them to
secure the evidence concerning the incident, including, inter alia, eyewit-
ness testimony, forensic evidence, and so on. Any deficiency in the inves-
tigation which undermines its ability to establish the cause of injuries or
the identity of the persons responsible will risk falling foul of this standard,
and a requirement of promptness and reasonable expedition is implicit in
this context. In cases under Articles 2 and 3 of the Convention where the
effectiveness of the official investigation has been at issue, the Court has
often assessed whether the authorities reacted promptly to the complaints
at the relevant time. Consideration has been given to the opening of inves-
tigations, delays in taking statements and to the length of time taken for
the initial investigation (see Denis Vasilyev, cited above, § 100 with further
references; and Stoica v. Romania, no. 42722/02, § 67, 4 March 2008 and
C.A.S. and C.S. v. Romania no.26692/05, 20.03.2012).

Not every investigation should necessarily be successful or come to a con-
clusion which coincides with the claimant's account of events; however, it
should, in principle, be capable of leading to the establishment of the facts
of the case and, if the allegations prove to be true, to the identification and
punishment of those responsible (see Mahmut Kaya v. Turkey, no.
22535793, § 124, ECHR 2000-1I1I; see also Paul and Audrey Edwards v. the
United Kingdom, no. 46477/99, § 71, ECHR 2002-II).

To be "effective", an investigation should meet several basic requirements
formulated in the Court's case-law under Articles 2 and 3 of the
Convention

- it should be thorough

- independent

- the materials and conclusions of the investigation should be suffi-
ciently accessible for the relatives of the victims, to the extent it does
not seriously undermine its efficiency.

- In addition, in the event of a life-threatening injury or a death, States
are required to set up an effective independent judicial system to pro-
vide appropriate redress (see, for example, Anna Todorova v. Bulgaria,

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

47



48

ALVINA GYULUMYAN. EUROPEAN COURT OF HUMAN RIGHTS

no. 23302/03, ¢ 72, 24 May 2011). In the case of unintentional depri-
vation of life, an effective procedural response is to afford victims a
civil law remedy, either alone or in conjunction with a criminal law
one (see Igor Shevchenko, cited above, § 51). However, that remedy
should exist not only in theory; it must operate effectively in practice,
within a time span allowing the case to be examined without unneces-
sary delay.

6. Positive obligations under Artile 3 have been considered by Court in the
context of domestic violence. In judgment Opuz v. Turkey and in several
following cases against other states, the Court held, that "in some
instances, the national authorities' interference with the private or family
life of the individuals might be necessary in order to protect the health and
rights of others or to prevent commission of criminal acts".

7. In the judgment in case of Siliadin v. France (26.10.2005, application
no. 73316/01 ) the Court first time has found that Article 4 of the
European Convention concerning slavery, servitude and forced labour,
imposes positive obligations on states.

In January 1994 the applicant, who is a Togolese national ,was then fifteen
and a half years old, arrived in France with a French national of Togolese
origin, Mrs D. The latter had undertaken to regularise the girl's immigra-
tion status and to arrange for her education, while the applicant was to do
housework for Mrs D. until she had earned enough to pay her back for her
air ticket. The applicant effectively became an unpaid servant to Mr and
Mrs D. In around October 1994 Mrs D. "lent" the applicant to a couple of
friends, Mr and Mrs B., to help them with household chores and to look
after their young children. She became a "maid of all work" to the couple,
who made her work from 7.30 a.m. until 10.30 p.m. every day with no days
off. The applicant slept in the children's bedroom on a mattress on the floor
and wore old clothes. She was never paid.

Criminal proceedings were brought against Mr and Mrs B. for wrongfully
obtaining unpaid or insufficiently paid services from a vulnerable or
dependent person, and for subjecting that person to working or living con-
ditions incompatible with human dignity. The defendants were convicted
at first instance and sentenced to, among other penalties, 12 months'
imprisonment (seven of which were suspended), but were acquitted on
appeal on 19 October 2000. Finally, the Court of Appeal found Mr and
Mrs B. guilty of making the applicant, a vulnerable and dependent person,
work unpaid for them but considered that her working and living condi-
tions were not incompatible with human dignity. It accordingly ordered
them to pay the applicant the equivalent of EUR 15,245 in damages. In
October 2003 an employment tribunal awarded the applicant a sum that
included EUR 31,238 in salary arrears.



Whereas an order of civil compensation was available and had been
made, this was not sufficient. The Court considered that the criminal-
law legislation in force at the material time had not afforded the appli-
cant specific and effective protection against the actions of which she
had been a victim. It emphasised that the increasingly high standard
being required in the area of the protection of human rights and fun-
damental liberties correspondingly and inevitably required greater firm-
ness in assessing breaches of the fundamental values of democratic
societies.

Consequently, the Court concluded that France had not fulfilled its posi-
tive obligations under Article 4.

8. The positive obligation case law is not just about significant obliga-
tions on public authorities in the field of security of the person. The rich-
est case law on positive obligations in the judgments of the Court concerns
Article 8 ( the right to respect for private and family life).

The Court has consistently held that the State's positive obligation under
Article 8 includes a right for parents to have access to measures which
will enable them to be reunited with their children and an obligation on
the national authorities to take such action. However, the obligation on
the national authorities to take such measures is not absolute, since the
reunion of a parent with a child who has lived for some time with the
other parent may not be able to take place immediately and may require
preparatory measures. Any obligation to apply coercion in this area must
be limited since the interests and the rights and freedoms of all con-
cerned must be taken into account, and more particularly the best inter-
ests of the child and his or her rights under Article 8. Where contacts
with the parent might appear to threaten those interests or interfere with
those rights, it is for the national authorities to strike a fair balance
between them (see Sylvester v. Austria, nos. 36812/97 and 40104/98, § 58,
24 April 2003).

The Court has stated in a cases concerning rape that children and other
vulnerable individuals, in particular, are entitled to State protection, in the
form of effective deterrence, against such serious breaches of their person-
al integrity.

The striking example of this approach is provided by the Court's recent
judgment in the case of C.A.S. and C.S. v. Romania (no. 26692/05
Judgment from 20.03.2012).

The case concerned a seven-year-old's complaint that it had taken the
authorities five years to investigate his repeated rape by a man, eventual-
ly acquitted, who had forced his way into the family flat when the boy had
come home alone from school in a period from January to April 1998.
C.A.S. alleged in particular that the violent sexual abuse to which he had
been subjected was of such gravity that it had amounted to torture, and
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that the proceedings had been slanted, the domestic courts having blamed
his parents, and to a certain extent him, for not reacting sooner. Both appli-
cants further complained that their family life had been destroyed and that
they had been forced to leave the town in which they lived to rebuild a
normal life.

The European Court clearly recognised that States had an obligation
under Articles 3 and Article 8 to ensure the effective criminal investigation
of cases involving violence against children. It, moreover, specifically
referred to the international obligations that Romania had undertaken for
the protection of children against any form of abuse, including helping
recovery and social reintegration of victims, and particularly regretted that
C.A.S. had never been provided with counselling or been accompanied by
a qualified psychologist during the proceedings concerning his rape or
afterwards.

The Court held that Article 8 applies to severe environmental pollution
which may affect individuals' well-being and prevent them from enjoying
their homes in such a way as to affect their private and family life adverse-
ly, without, however, seriously endangering their health (see Lopez Ostra v.
Spain, judgment of 9. 12. 1994, Series A no. 303-C, § 51).

It has been stresed that "The same is true where the dangerous effects of
an activity to which the individuals concerned are likely to be exposed
have been determined as part of an environmental impact assessment pro-
cedure in such a way as to establish a sufficiently close link with private
and family life for the purposes of Article 8 of the Convention. If this were
not the case, the positive obligation on the State to take reasonable and
appropriate measures to secure the applicant's rights under paragraph 1 of
Article 8 would be set at naught" (see Taskin and others v. Turkey
(46117/99 Judgment 30.03.2005 §113).

In a case involving State decisions affecting environmental issues the
Court considers two aspects. Firstly, the Court may assess the substan-
tive merits of the national authorities' decision to ensure that it is com-
patible with Article 8. Secondly, it may scrutinise the decision-making
process to ensure that due weight has been accorded to the interests of
the individual.

The Court has also recognised the existence of positive obligations under
this Article in other different circumstances including right for oficial
recognition of transsexuals, access to oficial information and other circum-
stances. There is no need to elobarate further on positive obligations in
these specific circumstances as they fall outside the scope of this paper. I
will only refer to more general position of the court in these cases.
Although the boundaries between the State's positive and negative obliga-
tions under Article 8 do not lend themselves to precise definition, the
applicable principles are similar. In both contexts regard must be had to
the fair balance that has to be struck between the competing interests of



the individual and of the community as a whole (see, Powell and Rayner
v. the United Kingdom, 21 February 1990, ¢ 41, Series A no. 172; Evans v.
the United Kingdom [GC], no. 6339/05, § 75, ECHR 2007 I; and Dickson v.
the United Kingdom [GC], no. 44362/04, § 70, ECHR 2007 V).

As a conclusion I would like to quote professor Mavcic, who said in a con-
ference in Yerevan: "In a contemporary State governed by the rule of law
the highest form of the protection of human rights is the prevention of
their possible violations."”

PE3IOME

[Toroxxenuda EBpornerickort KOHBEHIIUM O 3allUTe MMpaB YeAOBeKa M OCHOB-
HBIX CBOOOA, CIIOCOOCTBYIOIIME YKPEHAEHUIO MIPaBOBOTO TOCYAApPCTBA B
IIepBYIO O4epeAb HallpaBA€HBI Ha MPEAYIIpesKAeHHe BO3MOJKHBIX Hapylle-
Hum npas. FOpucnpyaeHiing EBpomneiickoro cyaa MOKa3bIBaeT, YTO HeBMe-
1IaTEeABCTBO BAACTEU B OCYIIECTBAEHME IIpaB U CBOOOA AIOAEU HEAOCTaTOU-
HO AASI TIOAHOTO U 3(PPEeKTUBHOTO obeclieueHrsT MHOTUX U3 3TuX IpaB. OT
CTpPaH-y4acTHUKOB KoHBeHIMU TpeOyeTcsl OOABbIIas akTUBHOCTh AASL oDec-
TmedyeHuns MMpaB M CBOOOA, 3aKpenAeHHBIX B KouBeHiuu 1 B [IpoToKoAax K
HeH.

LlenHOCTE CypeOHOM IIPAKTUKM EBPOINENCKOro CyAa IO MO3UTHUBHBIM 00513a-
TEeABCTBAM B TOM, UTO OHA INOACTPEKAeT 'OCYAAPCTBO B KOPHE IIPEAOTBpA-
TUTH IIOTEHIIMAAbHbIe HapYIIeHUs IIPaB.

BOABIIMHCTBO ITO3UTHBHEIX 003aTEABCTB HAIIPAMYIO IPEAYCMOTPeHO KoH-
BeHIuel. K npumepy, 4acts nepsag cratbd 2 KoHBeHIUu o0A3bIBaeT [o-
CYAAPCTBO 3AIUTUTH JKU3Hb AUILY, HAXOAAIIEMYCS II0A €ro IOPUCAUKIIMEN,
UAM JKe 4acThb [ATasd CTaTbU 5 OOA3BIBAET BHINAATUTH KOMIIEHCAIIWIO TOMY,
KTO CTaA JKEPTBOM apecTa MAM 3aKAIOUEHUS II0A CTPa’kKy B HapylleHHe IO-
AOKEeHUU YKa3aHHOU CTATBU.

OAHOBpPEMEHHO OUYeHb MHOT'O MO3UTUBHBLIX 005S3aTEABCTB OBIAW BIIMCAHBI B
Konsennuro ropucnpypernuenn Cyaa. Crarba 1 KoHBeHIMu, TpeOyromjas
ot Aorosapusarouuxca CTOPOH OOeCIeurBaTh Ka’kKAOMY, HAXOAAIIEMYCS
IIOA UX IOPHUCAUKIIMEH, IIpaBa U CBOOOABL, IIOCAYKHUAQ OCHOBAHUEM AAS TOA-
KOBAHUSA APYTUX HOpM. BMecTe ¢ aToit HOpMou KOHBeHIIMU ee pApyrue HOp-
MBI OBIAM MCTOAKOBAHBI KaK HaAararolre Ha ['ocypAapcTBO He TOABKO Hera-
TUBHBIE, HO W IIO3UTHUBHEIE 00s3aTEALCTBA.

ApyTyio TpyIIy [O3UTUBHBIX OO0S3aTEABCTB COCTABASIOT 00s3aTeAbCTBA
IIPOIIeCCYaAbHOTO XapaKTepa, KOTOphble TaKKe He IpepycMOoTpeHbl KoH-
BeHIUeH, a ObiAN pa3BUTHl CyaoM. Cya HEOAHOKPATHO IIOATBEPIKAAA B CBO-
UX PelIeHUsIX HeoOXOAMMOCTD IIPOBeAeHUs 3PPEeKTUBHOTO PACCAEAOBAHUS
110 >kanro0aMm o HapyumieHusax crated 2 u 3 Kousennuu. Cya yCTaHOBUA KPH-
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Tepuu 3PPEKTUBHOCTU paCCAepOBaHUsA. OHO AOAKHO OBITbH TAYOOKHUM U
HEe3aBHUCUMBIM, MaTePUAABl M BBIBOABI CAEACTBUS AOASKHBI OBITH AOCTYIIHEL
MASL TIOCTPAAABIINX M POAHBIX nmorudmmx. Ot 'ocypapcTBa TpeOyeTcs TaK-
>Ke UMeThb He3aBUCUMYIO CyAeOHYIO CUCTEMY AAS PellleHHus BOIIPOCOB O CO-
OTBETCTBYIOIIeN KOMIIEHCAIUHU.

Cya TOAKOBaA IMO3UTHBHBIE 0053aTEABCTBA TaKMM 00pa3oM, 4TOOBI He BO3-
AaraTh Ha BAACTU HU3AMIITHEE, HEBO3MOJKHOE WAM HEPONOpPIMOHaAbHOe
Opemsi.




CONSTITUTIONAL JUDICIAL ACTIVISM
AND EUROPEAN LEGAL STANDARDS

MATO ARLOVIC
Judge of the Constitutional Court of the Republic of Croatia, DSc

At the turn of the 21st century, human and minority rights and freedoms
were flourishing and were being comprehensively affirmed throughout the
world, and particularly in Europe. Europe and its associations made a great
contribution in this area, especially the Council of Europe with its legisla-
tive activity, and the European Court of Human Rights with its jurispru-
dence, through which it showed that it successfully performs its task of pro-
tecting human rights and fundamental freedoms. Prime position within the
regulatory activity of the Council of Europe, which regulates human rights
and fundamental freedoms, in the nomenclature of its legal acts, is taken by
its Convention for the Protection of Human Rights and Fundamental
Freedoms. However, the Convention, like many other international legal
acts, suffers from general wording, principles and standards which fail to
precisely and comprehensively define content. In order to achieve the aims
and purpose of the Convention, related to the development, realisation and
protection of human rights and freedoms, and on this basis to contribute to
the achievement of common values and objectives arising from the common
heritage of political tradition and the ideals of freedom and the rule of law,
the Council of Europe could not stop at the regulatory level, but established
a European court for the protection of human rights. The Convention prima-
rily regulated that the normative elaboration of the realisation and protec-
tion of human rights is the right and duty of the contracting States, and only
subsidiarily the jurisdiction of the ECtHR.

In performing this task, the Council of Europe set before its members and
the ECtHR itself an imperative goal to qualitatively meet the need for the
protection of human rights and fundamental freedoms, which arises from the
requirement that human rights and fundamental freedoms should be not
only formally protected, but that their protection must also be secured in
reality. In implementing the protection of human rights and fundamental
freedoms laid down by the Convention, the ECtHR very soon encountered a
whole range of problems arising from the generalised and insufficiently
defined nature of some of the norms contained therein. Pressed by the
requirement that in its proceedings it must ensure both formal and real pro-
tection of human rights and fundamental freedoms, the ECtHR, by applying
judicial activism and an evolutive interpretation of the content of the
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Convention, relying on the ideals and values expressed in the Preamble to
the Convention, began to take positions in which it expressed what it under-
stood under the content of an individual right and fundamental freedom
determined by the Convention. This kind of work of the ECtHR had a sig-
nificant effect on the work of all courts, and most of all constitutional courts,
in developing the quality of the provided protection of human rights and
fundamental freedoms.

In this paper, a distinction is made between discretionary assessment in pro-
cedures and the decision-making of administrative bodies concerning, on
the one hand, the method of free interpretation of legal norms and regula-
tions, and judicial activism on the other hand. An effort is also made to
point out the common features that connect these procedural methods of
administrative and judicial bodies and the interpretation of legal norms and
legal regulations.

The author also briefly describes the development of judicial activism and
points out the most frequent forms of its expression in the case-law of the
ECtHR and the Constitutional Court of the Republic of Croatia, as well as
some aspects of mutual influence. In addition, the paper deals with the
advantages and disadvantages of judicial activism, especially from the 4
aspect of preserving the main dividing line between legislative and judicial
power, and the danger of crossing this line by applying excessive activism
so that judicial power starts to interfere with, or even assume, legislative
prerogatives.

Discretionary assessment of administrative bodies and discretionary
interpretation of legal norms and constitutional judicial activism

Discretionary (free) assessment is generally understood as the right and
authority of the administrative body "when adopting administrative acts, to
select from two or more options the one that is most realistic, that seems
the most appropriate, guided! by its own discretion and reasons for its
appropriateness."

Discretionary assessment, however, occurs in the work of courts, including
in constitutional adjudication (which will be discussed in more detail using
the example of the Constitutional Court of the Republic of Croatia).

In addition, discretionary (free) assessment in law is known as a specific
method of interpreting legal norms, or legal regulations, and as a method
used as part of what is referred to as judicial activism, which is applied by
constitutional courts and the European Court of Human Rights.

There is a range of elements that these bodies have in common when car-
rying out discretionary assessment as a method of work, as well as some
elements that make them different. To know what this really means, a line
must be drawn between free assessment when it relates, in terms of con-

! "Pravna enciklopedija" (Law Encyclopaedia), Belgrade, 1979, p. 1310.



cept and content, to the authorities and rights of administrative bodies, and
free assessment as a special method of interpreting legal norms, or legal
regulations, and, in particular, free assessment when it manifests itself
through a specific contextual form of constitutional judicial activism.

The essence of discretionary assessment is that a law, or another relevant
legal act, authorises an administrative body, when resolving a specific case,
to select from among several options, based on its own understanding and
evaluation, the one that will be best suited to resolving precisely that case.
This is why it is considered that discretionary assessment does not fall with-
in the sphere of legality, but rather within the area of opportunity. Namely,
if it is characteristic of discretionary assessment that the body authorised to
apply it in resolving a specific dispute selects from several options "specifi-
cally and individually, depending on the needs of the case at hand,” that
body does not, however, have absolute freedom, but rather "has to be guid-
ed by the general social and real interests and by the interests of true appro-
priateness"2. In other words, when resolving a particular case, the authorised
administrative body must select from among several options the solution
which is best suited to the general interest in that particular situation.

Considering the above-mentioned principle of legality in the work of the
administration, it is self-evident that any arbitrary conduct of discretionary
assessment would constitute illegality3. Argumentum a contrario, in order to
conduct discretionary assessment, it is essential to possess legal authorisation.
However, since legal requlations relatively rarely include provisions directly
dealing with discretionary assessment, it is more frequently referred to in a 6
more indirect manner. For this purpose, the legislator uses different expres-
sions to grant discretionary authorities, for instance, "the authority may,"” "at
its own discretion,” "as needed," "the authority shall, if appropriate"4. Or sim-
ply, "the authority shall, in the circumstances of the case," etc.

non

Thus, when discretionary assessment is used in the procedures of state
administration bodies, it is important that the authorised body, when apply-
ing such an assessment: a) is not guided by the principle of legality, but
rather by the principle of opportunity so that the solution of the case is
most suited to the public interest; b) is directly and/or indirectly autho-
rised to conduct discretionary assessment; and c) in discretionary assess-
ment, the will of the authorised body which applies the "legal norms is of
primary importance, and this will is established anew for each new event
regardless of how similar it is to a preceding one">.

However, it would be incorrect to conclude from what has so far been said
that the act by which the discretionary assessment is conducted is not in

2 ibid., p. 1310.

3 ibid., p. 1310. For more on discretionary assessment, see in I. Borkovi¢, "Upravno pravo" (Administrative Law),

Zagreb, 2002, pp. 82-88.
* 1. Borkovi¢, "Upravno pravo" (Administrative Law), Zagreb, 2002, p. 85.
% ibid., p. 87.
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its entirety subject to an assessment of legality. In fact, it is important to
recall that in each legal decision there are some parts which are legally
connected. These are, for example, matters that concern jurisdiction, or
those which regulate the regularity of the procedure for rendering the deci-
sion or the procedure of establishing the facts, etc. All matters related to
the legal connection of a legal decision are subject to a review of legality.

In working terms, when conducting pure and comprehensive discretionary
assessment, the mentioned principles are also valid when it comes to con-
stitutional court adjudication.

This statement derives from particular provisions, for example, of the
Constitutional Act on the Constitutional Court of the Republic of Croatia®.
Thus, for instance, Article 31.4 of the Constitutional Act provides for the
possibility for the Constitutional Court to determine to which body it will
entrust the execution of its decision or ruling, while paragraph 5 grants it
the discretionary authority to determine on its own the manner in which
its decision or ruling will be executed?. Naturally, the Constitutional Court
of the Republic of Croatia has taken advantage and still takes advantage

of these discretionary authorities in its work3.

In addition, the Constitutional Act contains some provisions which grant
the Constitutional Court not only traditional discretionary authorities, but
also authorities which include, at the same time, the possibility of using
discretionary assessment that may have a constitutional 7 judicial activist
effect on similar cases in the future. Thus, for example, Article 459 grants
the Constitutional Court the authority to temporarily suspend the execu-
tion of individual decisions or actions until a final decision is rendered if
their execution might cause grave and irreparable consequences.
Naturally, these are decisions or actions that have been undertaken in con-
formity with a law or other regulation whose constitutionality and/or legal-
ity is under review.

This discretionary authority stems from the possibility of the Constitutional

Court to temporarily suspend the execution of individual decisions or
actions if it assesses, guided not only by legal rules but also by the prin-

® Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette no. 49/02.

7 Article 31 of the Constitutional Act on the Constitutional Court of the Republic of Croatia reads: "(1) The decisions
and the rulings of the Constitutional Court are obligatory and every individual or legal person shall obey them. (2)
All bodies of the central government and the local and regional self-government shall, within their constitutional and
legal jurisdiction, execute the decisions and the rulings of the Constitutional Court. (3) The Government of the
Republic of Croatia ensures, through the bodies of central administration, the execution of the decisions and the rul-
ings of the Constitutional Court. (4) The Constitutional Court might determine which body is authorised for the exe-
cution of its decision or ruling. (5) The Constitutional Court may determine the manner in which its decision or rul-
ing shall be executed" (emphasis added).

¥ See, for example, Decision U-I1I-1118/2013 of 22 May 2013.

? Article 45 of the Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette no. 49/02,
in its entirety reads: "The Constitutional Court may, until the final decision, temporarily suspend the execution of the
individual decisions or actions undertaken on the grounds of the law or the other regulation, the constitutionality or
the legality of which is being reviewed, if their execution might cause grave and irreparable consequences."



ciple of opportunity, that their execution will result in grave and irrepara-
ble consequences for the applicant. In other words, when rendering its free
assessment, the Constitutional Court will also have to, nolens volens, con-
sider in the instant case, in addition to the legal aspect, the real circum-
stances in which the case arose, its development and its resolution.

The other example is connected to Article 63.110, which regulates the obli-
gation of the Constitutional Court to initiate proceedings in response to a
constitutional complaint even before all legal remedies have been exhaust-
ed, inter alia also "in cases where the impugned individual decision gross-
ly violates constitutional rights and it is completely clear that grave and
irreparable consequences may arise for the applicant if Constitutional
Court proceedings are not initiated.” Both these examples unquestionably
prescribe the possibility of discretionary assessment by the Constitutional
Court of the Republic of Croatia. However, concerning the procedure of
the Constitutional Court pursuant to the quoted paragraph 1 of Article 63
of the Constitutional Act on the Constitutional Court, in addition to con-
ducting discretionary assessment when establishing the existence of con-
ditions based on which the Constitutional Court, if such conditions exist,
must initiate proceedings, it must actually determine what it understands
as a gross violation of constitutional rights and the grave and irreparable
consequences that might arise from it. This leads to the question of the
effect of these concepts - legal standards - on the case in question on the
one hand, and on all other similar cases in the future on the other hand.
A very specific question can be raised here: does legal interpretation and
its application in implementing legal standards, relying on Article 63.1,
when it is based on discretionary authority and discretionary assessment,
have the same effect as the discretionary assessment of administrative
authorities?11,

In order to be able to answer this question, one must explain the signifi-
cance and the scope of the interpretation of a legal norm when this is done
by an authorised body, as well as the significance of the decisions and rul-
ings of the Constitutional Court of the Republic of Croatia and the extent
to which they are binding.

Beginning with the generally accepted understanding that even with
regard to free interpretation "the interpreter must be bound by the text of
the norm he is interpreting, and which is binding on him, his aim must be
to interpret this norm correctly as it is, and not to create a new one in its
place. (...) Actually, interpretation is the determination of the meaning of

1 Article 63.1 of the Constitutional Act prescribes as follows: "(1) The Constitutional Court shall initiate proceedings
in response to a constitutional complaint even before all legal remedies have been exhausted in cases when the court
of justice did not decide within a reasonable time about the rights and obligations of the party, or about the suspicion
or accusation for a criminal offence, or in cases when the disputed individual act grossly violates constitutional rights
and it is completely clear that grave and irreparable consequences may arise for the applicant if Constitutional Court
proceedings are not initiated.”

"' R. Luki¢, "Uvod u pravo" (Introduction to Law), Belgrade, 1964, pp. 302 and 303.
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a particular norm, and not the creation of a new one. The interpreter must
move within the boundaries of the norm he or she is interpreting, which
means within the boundaries of its linguistic meaning."

However, once the interpreter determines the correct and precise purpose of
the legal norm he or she is interpreting, then this norm is applied thus inter-
preted to all analogous cases. Therefore, independently from common struc-
tural elements, law theoreticians draw a distinction between discretionary
assessment in administration and freedom in interpreting legal norms. Thus,
Ivo Borkovi¢ writes: "When comparing interpretation and discretionary assess-
ment, the criterion is the freedom of the person applying the legal norm to
choose. When the person applying the legal norm is faced with a legal rule
where the intention of the legislator has been insufficiently clearly expressed,
then the person applying such a rule must use logical, grammatical, legal and
other methods of interpretation to establish that intention, and then interpret
it and apply it equally in all examples of the same kind that may occur. It is
therefore essential to correctly establish the will of the legislator of the legal
norm. In discretionary assessment, the will of the person applying the legal
norm has primary importance, and it is legally established in each new case,
independently of how similar it is to a previous case'."

However, in contrast, the Constitutional Court of the Republic of Croatia
has been given the authority to conduct discretionary assessment in par-
ticular cases, but also to interpret the legal norm and legal regulations and
to apply them to specific cases. Hence, it must always comply with the
constitutional norms. Besides, the fact that it proceeds in this manner in
specific cases can be seen from its decisions and rulings that rely on norms
with constitutional force, which have a different reach and binding nature
than is the case with discretionary assessment or even with the free inter-
pretation of individual legal norms or legal regulations. This simply stems
from the fact that its decisions and rulings (their operative parts and posi-
tions taken in the statement of reasons) are binding on all®. Therefore, free

12 See Borkovic's book "Upravno pravo" (Administrative Law), Zagreb, 2002, p. 87. A similar distinction between dis-
cretionary assessment and interpretation of a legal norm is also given by D. Vrban in his book "Drzava i pravo" (The
State and Law), Zagreb, 2003, p. 197, when he writes: "Discretionary assessment is different from the interpretation
of'a law and from the exercise of a judicial function. Namely, when interpreting a law, the meaning of the law is deter-
mined, whereas when conducting free assessment, the person conducting the assessment has more freedom keeping
in mind the public interest, about which he decides according to his own discretion. In doing so, the person consid-
ers all the specific circumstances and does not set any general rule for the future. A decision rendered through discre-
tionary assessment does not have the power of a precedent (court case). Judicial deliberation which is guided by the
principle of independence and free evaluation of evidence cannot be identified with conducting free assessment.
When a judge is establishing the evidence..., he or she does not exercise his or her authority for a specific political
purpose, but to establish the actual situation. By applying the law, he or she gives the legal rule a significance which
also has certain importance for the future. On the other hand, a person carrying out discretionary assessment does not
set a rule and must evaluate the circumstances and render a decision anew in each case.

" Thus, Article 31.1 of the Constitutional Act on the Constitutional Court of the Republic of Croatia (OG no. 49/02 pre-
scribes: "(1) The decisions and the rulings of the Constitutional Court are obligatory and every individual or legal per-
son shall obey them," while Article 77.2 regulates: "(2) When passing the new act from Article 76, paragraph 2, of
this Constitutional Act, the competent judicial or administrative body, the body of a unit of local and regional self-
government, or a legal person vested with public authority is obliged to obey the



(discretionary) assessment in legal opinion of the Constitutional Court
expressed in the decision repealing the act whereby the applicant's consti-
tutional right was violated."

Constitutional adjudication has become increasingly known as constitu-
tional judicial activism, a term that more comprehensively expresses the
essence of free assessment in the operation of constitutional courts and of
the rendered decisions and positions taken therein, which are based on
free assessment, especially with regard to their effects on third parties.

2. Reasons for the appearance of constitutional judicial activism

The appearance and development of constitutional judicial activism can be
attributed to various causes. According to some authors, the German
Constitutional Court from the beginning of its operation "developed the
doctrine of a 'militant defence of democracy' and did not hesitate to fight
for political influence,” while, on the other side, the Austrian
Constitutional Court almost from the beginning of the 1980s suffered the
criticism that it "was too formalistic in rendering decisions and restricted
itself unnecessarily. After the 1980s, however, the court developed a signif-
icant influence on the political process, especially on the basis of its func-
tion of protecting the constitutional freedoms and rights of citizens. This
led to the creation of an activist court which tends to interpret its author-
ities extensively"". It clearly transpires from this quotation that one of the
reasons for the appearance and practice of constitutional judicial activism"
in constitutional adjudication stemmed from the need to protect the free-
doms and rights of citizens. The second reason is also connected to the
protection of human rights and freedoms of citizens, and is linked to the
requirement that these rights, guaranteed by the Convention, be practical
and effective, rather than theoretical and illusory (Marckx v. Belgium, para-
graph 31, 1979) and that the Convention requires that the actual, rather
than the "formal," position of an individual be considered. This must con-
stitute an impetus for courts not to take into consideration only formal
rules, but also to consider their indirect and practical effects (Adolf v.
Austria paragraph 30, 1985)'°. Such positions, as well as others, became a
basis for activism, even though they themselves constitute its expression,
for example those of the European Court of Human Rights. Thus, a third
reason for the appearance of constitutional judicial activism could be the

' See B. Smerdel and S. Sokol, "Ustavno pravo" (Constitutional Law), Zagreb, 2006, p. 201.

'3 P, Bati¢, in his book "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010,
writes as follows related to the appearance of judicial activism: "Written law is always incomplete. Therefore, the
actors responsible for the application of agreements, constitutions, etc., and here we are primarily concerned with the
courts, will sooner or later find themselves in a situation where their discretionary activity will produce political
results that go beyond the intention of the legislator. Political scientists call this battle between the intention of the
legislator and the discretion of courts 'judicial policy'. This judicial policy is particularly important for the EU, where
a flexible (substantive) constitution and the nature of legal instruments have granted the ECtHR and national courts
a high degree of discretion, or judicial activism" (p. 251).

' ibid., p. 268.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

59



60

’

MATO ARLOVIC. CONSTITUTIONAL COURT OF THE REPUBLIC OF CROATIA

very work of the European Court of Human Rights. Naturally, it starts with
its role in the protection of the freedoms and rights of citizens and the
positions taken in particular cases. What must be kept in mind as a fourth
reason for the appearance of constitutional judicial activism is certainly the
imperative that as modern as the law can be and "as quickly as the legal
sources change and adapt to life,"” it nevertheless still lags behind the "fast
development of life'”." The imperative to secure, besides formal protection,
also the real protection of human rights and freedoms imposes on those
who secure and provide it (constitutional courts and the ECtHR) the obli-
gation to interpret and apply the legal norm, both from a formal and a sub-
stantive aspect, taking into account the extent to which it is appropriate to
respond to the real needs of life, at the same time remaining within the
limits of the legal content it provides. When, besides this, it is considered
that international legal acts in particular which regulate protection, human
rights and freedoms and the rights of national minorities and their realisa-
tion contain legal norms as principles and standards' that are insufficient-
ly defined, then the necessary consequence for those who apply them is
that, in resolving specific situations, they have to use the free assessment
method, which, as a rule, manifests itself in constitutional court proceed-
ings as constitutional judicial activism.

3. Activism of the European Court of Human Rights and its influence on
the constitutional judicial activism of the members of the Council of
Europe

3.1. Judicial activism of the European Court of Human Rights in general

The Convention for the Protection of Human Rights and Fundamental
Freedoms" with its accompanying Protocols® does not include any provi-
sions that directly authorise the European Court of Human Rights* to carry

7R. Luki¢, "Uvod u pravo" (Introduction to Law), Belgrade, 1964, p. 302.

'8 "Under the term 'principle' we generally imply a principle according to which something happens. This constitutes a
standard upon which other phenomena depend ... The term principle in law (Ger. prinzip, Grundsatz) can be defined
as a ground rule or leading idea that exists in law. General legal principles are often used to correct legal relations
where there is no norm, or where their formal and consistent application would lead to unfair results. Therefore, each
branch of law has principles that are partly coded, while partly they exist as the result of general legal standards". D.
Ljubi¢: "Constitutional terms such as right, freedom, guarantee, principles, possibilities and prohibitions, Hrvatska
pravna revija, June 2011, p. 8. With regard to the legal standard, it is often defined as a 'term used in legal norms
which changes its specific content depending on the case at hand, and still remains essentially the same. (...) The use
of legal standards is justified because ... there is a range of similar situations, but which are so different that a single
norm with firmly defined terms may not be prescribed for all of them, and, on the other hand, because there are so
many of them, such a large number of norms cannot be adopted for each of them separately. This is why legal stan-
dards replace a large number of norms.” See more in "Pravna enciklopedija," Belgrade, 1975, pp. 1050-1051.

' This paper relies on the Convention for the Protection of Human Rights and Fundamental Freedoms according to its
amendments by Protocol no. 11, published in the Official Gazette - International Agreements no. 18/97, consolidated
text no. 6/99 and correction no. 8/99.

2 Protocols (1-14) supplement the Convention, and their content constitutes part of the Convention.

*'The European Court of Human Rights was established by Article 19 of the Convention, which reads: "To ensure the
observance of the engagements undertaken by the High Contracting Parties in the Convention and the Protocols there-
to, there shall be set up a European Court of Human Rights, hereinafter referred to as 'the Court'. It shall function on
a permanent basis.”



out judicial activism. However, the ECtHR, in the course of its work,
accepted and began to apply judicial activism, because it considers that the
Convention is a "living instrument which ... must be interpreted in the light
of present-day conditions"?, and that it guarantees rights that are not "the-
oretical or illusory but rights that are practical and effective"*. The ECtHR
accepted this approach based on the basic values prescribed and protect-
ed by the Convention and its intended purpose, as well as on the aims and
values of the Council of Europe, which its members took on as their com-
mitments by adopting its Statute*. In addition to other international acts®,
these acts constitutionalise human rights and fundamental freedoms as the
highest values and the most protected assets that belong to every person
without discrimination. Therefore, human rights and fundamental freedoms
cannot and must not remain on a formal and declaratory level; they have
to be possible, real and accessible to every member of the human commu-
nity. Consequently, the thesis set by P. Baci¢ is wholly acceptable when he
claims that "the Convention requires that the real, and not the formal, posi-
tion of an individual be considered. This must be an impetus for courts not
to take into consideration only formal rules, but also to consider their indi-
rect and practical effects"®.

This content could be taken as a valid incentive for the Court to adopt its
position in its judgment in the case of Soering v. UK, where it actually sum-
marised its activist standpoint when it stated: "In interpreting the
Convention, regard must be had to its special character as a treaty for the

22 Case of Tyrer v. United Kingdom, Application no. 5856/72, Judgment of 25 April 1978 Series A 26 § 31, quoted from
P. Baci¢, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 268.

3 Case of Marckx v. Belgium, Application no. 6833/74, Judgment of 13 June 1979, Series A 31, quoted from P. Ba¢i¢,
"Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 268.

?* Thus, the Statute of Council of Europe, in its Preamble at pp. 3 and 4 reads: (paragraph 3) "Reaffirming their devo-
tion to the spiritual and moral values which are the common heritage of their peoples and the true source of individ-
ual freedom, political liberty and the rule of law, principles which form the basis of all genuine democracy"; (para-
graph 4) "Believing that, for the maintenance and further realisation of these ideals and in the interests of economic
and social progress, there is a need of a closer unity between all like-minded countries of Europe"; and in Article 3 it
lays down: "Every member of the Council of Europe must accept the principles of the rule of law and of the enjoy-
ment by all persons within its jurisdiction of human rights and fundamental freedoms, and collaborate sincerely and
effectively in the realisation of the aim of the Council as specified in Chapter I" (emphasis added). The Convention
for the Protection of Human Rights and Fundamental Freedoms states in its Preamble: "Considering the Universal
Declaration of Human Rights ...; Considering that this Declaration aims at securing the universal and effective recog-
nition and observance of the Rights therein declared; Considering that the aim of the Council of Europe is the achieve-
ment of greater unity between its members and that one of the methods by which that aim is to be pursued is the main-
tenance and further realisation of human rights and fundamental freedoms; Reaffirming their profound belief in those
fundamental freedoms which are the foundation of justice and peace in the world and are best maintained on the one
hand by an effective political democracy and on the other by a common understanding and observance of the human
rights upon which they depend; Being resolved, as the governments of European countries which are like-minded and
have a common heritage of political traditions, ideals, freedom and the rule of law, to take the first steps for the col-
lective enforcement of certain of the rights stated in the Universal Declaration, ..." (emphasis added).

» Here we emphasise in particular: the Charter of the United Nations, Universal Declaration of Human Rights (Official
Journal of the SFRY no. 7/71), International Covenant on Civil and Political Rights (Official Journal of the SFRY no.
7/76), Framework Convention for the Protection of National Minorities (Official Gazette of the RC - International
Agreements no. 14/97), Charter on the Fundamental Rights of the European Union (2010/C 83/02), etc.

%6 p. Bagi¢, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 268. See
also the case of Adolf v. Austria, Application no. 8269/78, Judgment 26 March 1982, Series A 49, §30.
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collective enforcement of human rights and fundamental freedoms" (see
Ireland v. the United Kingdom judgment of 18 January 1978, Series A no.
25, p. 90, § 239). Therefore, the subject matter and the purpose of the
Convention, as an instrument for the protection of individual human
beings, require that its provisions are interpreted and applied in such a way
that its guarantees are practical and effective (see inter alia, Artico v. Italy,
Judgment of 13 May 1980, Series A, no. 37, p. 16 § 33). Besides, any inter-
pretation of the guaranteed rights and freedoms must be consistent with
the general spirit of the Convention, as "an instrument designed to main-
tain and promote the ideals and values of a democratic society" (see
Kjeldsen, Busk Madsen and Pedersen v. Denmark, Judgment of 7 December
1976, Series A, no. 23, p. 27, § 53)”.

The space for the development and application of judicial activism by the
ECtHR has been significantly extended with a new phase® of its activity,
which began in 1998 with the adoption of Protocol no. 11. This Protocol
abolished the European Commission for Human Rights, the Council of
Ministers was no longer able to take part in decision making, and the con-
ditions were finally created for the Court to become a permanent full-time
body. In our opinion, however, the most important change introduced by
this Protocol is the one abolishing the previous optional nature of the right
to file individual applications. In this way, every citizen, as an individual
under the jurisdiction of a member State of the Council of Europe, became
entitled to submit an individual application to the ECtHR, after exhausting
all regular legal remedies in his or her own country, for the violation of
rights protected by the Convention.

After these changes had been introduced by Protocol no. 11, space was
provided for an evolutive interpretation of human rights, which additional-
ly boosted the judicial activism of the European Court of Human Rights.

3.2. Evolutive interpretation of human rights and fundamental freedoms as
an impetus for the judicial activism of the European Court of Human Rights

The need for an evolutive (and not only evolutive)® interpretation of the
norms regulating human rights and fundamental freedoms in the
Convention stems from their very nature. Broad and imprecise expressions
(concepts) form part of the legal text. Thus, there are provisions in the
Convention that may be categorised as legal principles and/or standards,
and which are insufficiently defined - elastic, prescriptive and descriptive
norms - which simply require interpretation for their generally accepted
content to be determined. Such norms are, for example: "necessary in a

" Case of Soering v. United Kingdom, Application no. 14038/88, Judgment of 7 July 1989, Series A 161, § 87.

* In his book "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, P. Ba¢i¢
divided the development and activity of the ECtHR into three phases. For more details, see pp. 272 and 273.

* We are thinking of all the methods of interpretation of legal norms, or legal acts, and particularly the teleological
method of statutory interpretation, which attempts to interpret the real content of the legal norm and the purpose that
the legislator wished to achieve with it.



democratic society,” "freedom of association,” "freedom of conscience"
"right to an effective remedy,” "right to human dignity and personality,”
"degrading punishment,” etc. Here, the Convention is no different from
other similar international and European acts which regulate human and
minority rights and freedoms. However, this no consolation, and neither
can it be so.

An evolutive interpretation of the provisions of the Convention allows the
Court to interpret them on the basis of principles and values* which are
included in its entire text (including in the Preamble). In addition, it allows
the Court the imperative of the protection of human rights and fundamen-
tal freedoms imposed by the requirement that they have to be protected in
real terms, rather than just formally, and to interpret the Convention as a
legal act, but within the limits of real life circumstances in which human
rights and fundamental freedoms are realised, threatened or prevented.
Besides, because the text of the "Convention ... is quite stark, and with
regard to the rights guaranteed therein, it does not provide details of these

guarantees. In the last fifty or so years, since the Convention has been
open for signing, the bodies that implement the Convention, the European
Commission and the ECtHR through their decisions have shown a strong
tendency to interpret the provisions of the Convention extensively and in
conformity with the standards of a constantly developing modern demo-
cratic society. In their decisions, they have attempted to keep up with the
fast progress of technology, as well as with the changes in people's aware-
ness concerning many issues. In this way, the scope of the rights guaran-
teed by the Convention is constantly being extended"*. A special incen-
tive for the application of the evolutive interpretation of the Convention
was generally brought about by states which advocated the enlargement of
the European Union, both by those which have advocated and still advo-
cate the further integration of Europe, and even more so by those which
have shown an interest in joining and becoming full-fledged members of
the EU. They actively promoted their view through an effort to appoint as
judges of the ECtHR persons who support evolutive interpretation and
judicial activism. All this has resulted in a situation where "the principle of
evolutive or dynamic interpretation of the Convention ... is the product of
the case-law of the ECtHR. This enables it to leave behind the previous
interpretations of the Convention every time that, in the world of social,
technological, scientific and other achievements, significant, permanent
and pan-European changes occur in the social climate and public opinion,

30 P, Bagi¢, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 279.

*! Grdinié, Elica, "Prava obrane ¢lanku 6. stavku 3. Konvencije za zaititu ljudskih prava i temeljnih sloboda", Hrvatska
pravna revija (Croatian Law Review), May 2006, quoted from J. Omejec, "Konvencija za zastitu ljudskih prava i
temeljnih sloboda u praksi Europskog suda za ljudska prava (Strasbourski acquis)”, Zagreb, 2013, p. 1278. Domagoj
Mari¢i¢ has a similar view in his paper: "Konvencija za zastitu ljudskih prava i temeljnih sloboda s napomenom i sud-
skom praksom" where he writes: "the principle of evolutive interpretation implies that protected rights must be
viewed in today's light, taking into consideration the development of society and the new circumstances that give
these rights a different and broader sense", Informator, nos. 5423-5424 of 25 February and 1 March 2006.
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which require a different approach or a broader approach to particular
rules of the Convention. Thus, J. Omejec rightly concludes: "Therefore, the
ECtHR sees the Convention as 'a living instrument' (French: instrument
vivant) for the protection of human rights and fundamental freedoms. It
interprets the rights of the Convention and applies the Convention in con-
formity with the situation in the member States which exist in the relevant
time when the incident due to which the proceedings were initiated
occurred, but only until the moment it determines that such an interpreta-
tion of the Convention would be contrary to today's degree of development
of European society. In such cases, alleged violations of the rights of the
Convention are reviewed in conformity with the conditions in the member
States, which exist at the time when the judgment is rendered®."

The principle of the evolutive interpretation of the Convention was used
by the ECtHR which has thus many times engaged in and realised court
activism in individual cases. For illustration, I will give several examples
from its case-law to confirm this statement.

The ECtHR, in its judgment in the above-mentioned case of Tyrer v. United
Kingdom (1978)%, applied the principle of evolutive interpretation which
resulted in its activist stance. In the case in question, the applicant was a
UK citizen, a minor, A. M. Tyrer, who was sentenced by a local court, after
being found guilty of occasioning actual bodily harm to a senior pupil in
his school, to three strokes of the birch. The ECtHR held that the sentence
of whipping imposed by the local court of the Isle of Man amounted to
"degrading punishment,” which constitutes a violation of Article 3 of the
Convention*, justifying its decision "by the developments and commonly
accepted standards in the penal policy,” which have been accepted by the
member States of the Council of Europe.

When interpreting the issue of discrimination in the case of Christians
against Racism and Fascism v. UK®, the Court held that discrimination is
possible even in the event that individuals are differentiated according to
their material status, and thus it may be deemed as discrimination even if
they are treated as equals. However, "Article 14 does not prohibit all dis-
tinctions, but the principle of equal treatment is violated if there are no
objective and justified reasons for the distinction, and the existence of such
justification must be viewed in relation to the aim and the effect of the

32 J. Omejec, "Konvencija za zastitu ljudskih prava i temeljnih sloboda u praksi Europskog suda za ljudska prava
(Strasbourski acquis)”, Zagreb, 2013, p. 1278.

3 Case of Tyrer v. United Kingdom, Application no. 5856/72, Judgment of 25 April 1978, Series A 26 is a very famous
case which is cited by the majority of authors who write about the evolutive interpretation of the Convention. The
second reason for its frequent citation is related to the fact that in this case the Court for the first time took the view
that the "Convention is a living instrument which ...must be interpreted in the light of present-day conditions".

3 Article 3 of the Convention for the Protection of Human Rights and Fundamental Freedoms reads: "No one shall be
subjected to torture or to inhuman or degrading treatment or punishment." (Official Gazette of the Republic of Croatia
— International Agreements no. 18/97, consolidated text no. 6/99 and correction no. 8/99).

3 Case of Christians against Racism and Fascism v. UK no 8440/78, 21 D.R. 1980.



measure under consideration, in conformity with the principles that usual-
ly prevail in democratic societies"*.

The ECtHR also applied an evolutive interpretation of the Convention in
the case of Marckx v. Belgium, where it expresses its position on the equal-
ity of the legitimate and illegitimate family, and states: "In the instant case,
the Court cannot but be struck by the fact that the domestic law of the
great majority of the member States of the Council of Europe has evolved
and is continuing to evolve, in company with the relevant international
instruments, towards full juridical recognition of the maxim mater semper
certa est".

The evolutive interpretation of the ECtHR was also applied in the case of
Dudgeon v. United Kingdom. In this case, the Court held in its judgment
that the criminal law of Northern Ireland, which sanctioned homosexuali-
ty, was contrary to and interfered with the right to respect for private life.

The issue of using the evolutive method in interpreting the Convention,
and judicial activism in general, has its advocates as well as its opponents
and critics. The essence of this criticism may be reduced to several opin-
ions. The first opinion might be the one based on the view that the ECtHR
is not a legislator and that it must be careful in its work not to assume leg-
islative functions. This view was taken by particular judges® in some spe-
cific cases, inter alia, by invoking Article 32 of the Convention, whereby
they take it as the task of the ECtHR to interpret and apply the
Convention, and not to revise it with their activist views. Namely, the right
to revise the Convention is held only by the one who adopted it, in other
words the member States of the Council of Europe, and not the Court.

The second, and probably the most radical view against judicial activism
relies on the statement that judicial activism constitutes "an abuse of
authorities granted to the Court." This was presented and explained in the
dissenting opinion of Judge Sir Gerald Fitzmaurice in the case of Marckx
v. Belgium. Judge Fitzmaurice considered that the authority to modernise
the Convention belongs exclusively to the States parties.

The third standpoint is based on the fact that it is impossible to avoid sub-
jective opinion, or a value-based opinion, when applying judicial activism.
Namely, when judges should and/or must interpret human rights and free-
doms in a manner that is "consistent with the general spirit of the
Convention, an instrument designed to maintain and promote the ideals
and values of a democratic society"®, the question arises of how to avoid

*% Quoted from Patrick Thornberry and Maria Amor Martin Estebanez, "Prava manjina u Europi — pregled djelatnosti i
standarda Vijec¢a Europe" (Minority Rights in Europe: A Review of the Work and Standards of the Council of Europe),
Zagreb, 2008, p. 50.

*7 Case of Marckx v. Belgium, Application no 6833/74, Judgment of 13 June 1979, Series A 31, § 41.

38 This position was taken, for example, in the dissenting opinions in the case of Hirst by judges L. Wildhaber, President
(Switzerland), Jean Paul Costa (France), Peer Lorenzen (Denmark), Anatoly Kovler (Russia) and Sverre Erik Jebens
(Norway).

¥ For more details, see the case of Kjeldsen, Busk Madsen and Pedersen v. Denmark; Application no 5095/71, 5920/72,
Judgment of 07 December 1976, § 53.
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subjective and value-based interpretations during the proceedings. This is
so because "the ideals and values of a democratic society are not in or for
themselves neutral concepts.” These are clearly concepts that also possess
a moral content, form part of a determined political philosophy and ideol-
ogy, and, regardless of the extent to which they can be "objectively defined
because they stem directly from the ideas of the Convention, and exist
beyond the narrow personal understanding of a judge,” as some authors
emphasise, I still consider that it is impossible to avoid a certain subjectiv-
ity, and a value-based interpretation based on this subjectivity. Therefore,
I agree that it is "necessary to reduce to a minimum the possibility for
judges to act subjectively®," which, along with the existence of judicial
activism, can be achieved with different methods aimed at restricting it. I
will come back to this at the end of this paper.

4. Constitutional Court of the Republic of Croatia and judicial activism

In the preceding part of this paper we have emphasised the existence and
application of constitutional judicial discretionary authority" in the work of
the Constitutional Court of the Republic of Croatia. However, as opposed
to the ECtHR, the Constitutional Court of the Republic of Croatia possess-
es direct and indirect sources to apply the evolutive method that leads to
judicial activism.

The task, jurisdiction, number of judges, the method of appointing them
and other issues significant for the work of the Constitutional Court of the
Republic of Croatia are regulated under a special Chapter (V) in Articles
126-132 of the Constitution of the Republic of Croatia®?, and in the
Constitutional Act on the Constitutional Court of the Republic of Croatia®.
Perhaps it is important to emphasise that the Constitutional Act on the
Constitutional Court of the Republic of Croatia is a piece of legislation
with constitutional force because, primarily due to independence and free-
dom in fulfilling the tasks and jurisdiction of the Constitutional Court, it
was adopted pursuant to the procedure and method in which the
Constitution itself is adopted, pursuant to Article 132.2 of the Constitution
of the Republic of Croatia*. The approach according to which the
Constitutional Court of the Republic of Croatia is regulated by norms with

0 P. Bagi¢, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p 280, and
in more detail pp. 275-286.

*I Let it be noted that it would be incorrect to think that the ECtHR is not vested with authority and does not apply dis-
cretionary assessment because we have not written about this herein. The ECtHR is vested with, and implements, dis-
cretionary authorities. See, for example, Article 29 of the Convention on the admissibility and merits of individual
applications.

*2 The Constitution of the Republic of Croatia, consolidated text, published in the Official Gazette of the Republic of
Croatia no. 85/10.

* This refers to the consolidated text of the Constitutional Act on the Constitutional Court of the Republic of Croatia,
Official Gazette no. 39/02.

* Article 132.2 of the Constitution of the Republic of Croatia reads: "Such a constitutional act shall be adopted in accor-
dance with the procedure determined for amending the Constitution".



constitutional force is not only the result of its exceptional task* and its
jurisdiction®, or of the entire significance of the constitutional and legal
organisation and the constitutionalisation of the Croatian state, but also of
the wish to ensure its stability in society and its independence from all
state authorities”. It was considered that one of the most important bases
to achieve such a goal is hidden in the complex procedure of its applica-
tion and in the requirement that it may only be amended by the same
majority (a 2/3 majority) that may amend the Constitution of the Republic
of Croatia®.

In the context of the above, the original, constitutional grounds for evolu-
tive interpretation, and the consequent activist approach of the
Constitutional Court of the Republic of Croatia, gains additional impor-
tance, but also raises the question of why the legislator opted for such an
approach®. The original constitutional authority for the evolutive interpre-
tation and activist approach of the Constitutional Court stems from Article
3 of the Constitution of the Republic of Croatia. It prescribes as follows:
"Freedom, equal rights, national and gender equality, peace-making, social
justice, respect for human rights, inviolability of ownership, conservation of
nature and the environment, the rule of law and a democratic multiparty
system are the highest values of the constitutional order of the Republic of
Croatia and the basis for interpreting the Constitution” (emphasis added).

The highest constitutional values of the constitutional order of the
Republic of Croatia were already prescribed by the constitutional text of
1990, and they had to form the basis for the establishment of a modern
constitutional state both in formal and in practical terms. However, it was
only the amendments in 2000 that prescribed that they form the basis for

* The task of the Constitutional Court of the Republic of Croatia is prescribed in Article 2.1 of the Constitutional Act
on the Constitutional Court: "The Constitutional Court shall guarantee compliance with and application of the
Constitution of the Republic of Croatia and shall base its work on provisions of the Constitution of the Republic of
Croatia and the Constitutional Act on the Constitutional Court of the Republic of Croatia".

* The jurisdiction of the Constitutional Court of the Republic of Croatia is regulated in Articles 128 and 129 of the
Constitution, and in the provisions of Article 85 up to and including Article 105, which, in addition to establishing on
the one hand the jurisdiction, also contain provisions on the procedure of the Constitutional Court in securing this
jurisdiction.

* For more details, see Article 2.2 of the Constitutional Act on the Constitutional Court of the Republic of Croatia.

*The procedure of amending and promulgating the Constitution of the Republic of Croatia is prescribed in Articles 147
to 150 of the Constitution of the Republic of Croatia, in addition to the possibilities that stem from the application of
direct democracy by calling a referendum in conformity with Article 87 of the Constitution of the Republic of Croatia.

* As one of the participants in the procedure of adopting the Constitution of the Republic of Croatia and all its amend-
ments so far, [ assume the right to attempt to answer this question here in a few words. I do this particularly since I
personally created a supplement to Article 3 as part of the amendments introduced in 2000, which reads: "and the
basis for interpreting the Constitution". Considering that through the Constitution of the Republic of Croatia we con-
stitutionalised a modern constitutional democratic state which prescribes and guarantees respect of human and minor-
ity rights and freedoms, we wished to grant the Constitutional Court authorities which would enable it, as the most
competent constitutional entity, to interpret the Constitution and apply it to specific situations in line with the highest
values of the constitutional order. Considering that the decisions and rulings of the Constitutional Court are binding
on all, we sought, in addition to the role of framers (which is also one of the roles of the Constitutional Court), to par-
ticularly develop its preventive and educational role which will open up an area that will serve not only to guarantee
the observance and application of the Constitution, but also the realisation of its basic values in all social relations.
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the interpretation of the Constitution. Since the Constitution is an integral
whole”, in each of its segments which are interpreted to resolve a particu-
lar constitutional dispute, it is essential to interpret both the part and the
whole, and always to consider them in the light of the basic values of the
constitutional order. In order to achieve this, it is important to apply the
evolutive method of interpreting constitutional values, starting from what
is understood and accepted in terms of their content at the moment of
interpretation by the modern state and democratic society on the one
hand, and the reality of understanding and the possibility of applying them
in the given social realities on the other hand.

The second reason for evolutive interpretation related to judicial activism,
and in a certain way also to the legislative initiative of the Constitutional
Court, stems from monitoring the execution of constitutionality and legal-
ity, which is conducted by the Constitutional Court of the Republic of
Croatia. Namely, the Constitutional Court reports to the Croatian
Parliament on "any kind of unconstitutionality and illegality it has
observed*." If the competent authorities fail to adopt a regulation "for exe-
cuting the provisions of the Constitution, laws and other regulations,”
which they were obliged to adopt, it must so inform the Government of the
Republic of Croatia, or the Croatian Parliament if it finds that the
Government has not adopted a regulation for the executing provisions of
the Constitution or other regulations®.

The Constitutional Court monitors the constitutionality and legality and
establishes possible occurrences of unconstitutionality and illegality by
analysing and comparing occurrences with the overall constitutional text
on the basis of the constitutional values that "serve as a basis for interpret-
ing the Constitution.”

An indirect source of the grounds for the evolutive interpretation of con-
stitutional provisions, as well as the provisions of Convention law, and the

3% The Constitutional Court also took the view that the Constitution must be approached as a whole when it said: "The
Constitution is a single whole. It cannot be approached by pulling one provision from the entirety of the relations that
it constitutes and then interpreting it separately and mechanically, independently of all the other values that are
enshrined in the Constitution. The Constitution possesses an internal unity and the meaning of an individual part is
related to all other provisions. If it is viewed as a unity, the Constitution reflects some all-encompassing principles
and basic decisions in connection with which all its individual provisions must be interpreted. Thus, no constitution-
al provision may be taken out of its context and interpreted independently. In other words, each particular constitu-
tional provision must always be interpreted in accordance with the highest values of the constitutional order which
are the grounds for interpreting the Constitution itself" (Constitutional Court of the Republic of Croatia, Ruling no.
U-1-4322/2003 et al. of 8 December 2010 (OG, No. 142/10).

°! This matter is regulated by Article 104.1 of the Constitutional Act on the Constitutional Court of the Republic of
Croatia, which states: "The Constitutional Court shall monitor the execution of constitutionality and legality and
report to the Croatian Parliament about any kind of unconstitutionality and illegality it has observed ...".

2 Thus, Article 105.1 and 2 of the Constitutional Act, which nearly expresis verbis takes over Article 130 of the
Constitution of the Republic of Croatia, states: "(1) If the Constitutional Court finds that the competent body has not
passed a regulation for executing provisions of the Constitution, laws and other regulations, and was obliged to pass
such a regulation, it shall so inform the Government of the Republic of Croatia. (2) If the Constitutional Court finds
that the Government of the Republic of Croatia has not passed a regulation for executing provisions of the
Constitution, laws and other regulations, it shall so inform the Croatian Parliament".



consequent activist approach of the Constitutional Court of the Republic
of Croatia, is the very Convention for the Protection of Human Rights and
Fundamental Freedoms. Although the Convention itself does not contain
provisions directly prescribing the evolutive interpretation of its content,
and the related judicial activism, it indirectly allows it since it contains a
provision about the binding nature of the decisions of the ECtHR. The
ECtHR itself, as we have previously seen, practises and implements judi-
cial activism on the basis of evolutive interpretation. For the Constitutional
Court, the indirect grounds for evolutive interpretation, and consequent
judicial activism, stem from: 1) the constitutional law status of the
Convention in the hierarchical structure of legal regulations within the
legal order of the Republic of Croatia; 2) the attitude of the Constitutional
Court of the Republic of Croatia towards the decisions of the ECtHR which
relate to the solution of specific cases concerning the Republic of Croatia;
and 3) the attitude of the Constitutional Court of the Republic of Croatia
towards any decision of the ECtHR in which a case was resolved before it
from any member State of the Council of Europe.

The status of the Convention in the hierarchy of the legal order of the
Republic of Croatia is regulated in its Constitution. Thus, Article 141 of the
Constitution of the Republic of Croatia prescribes: "International treaties
which have been concluded and ratified in accordance with the
Constitution, published and which have entered into force shall be a com-
ponent of the domestic legal order of the Republic of Croatia and shall
have primacy over domestic law. Their provisions may be changed or
repealed only under conditions and in the way specified in them, or in
accordance with the general rules of international law"*. The content of
this citation contains two determinations regulated by this Constitutional
norm, which are important for our needs. The first is that the Convention,
albeit an international legal act, forms an integral part of the legal order of
the Republic of Croatia. The second is that, within the hierarchy® of legis-
lation, although subordinate to the Constitution of the Republic of Croatia,
it has primacy over the law (including constitutional acts, with the excep-
tion of those adopted pursuant to the procedure provided for amendments
to the Constitution), which grants it the status of a "sub-constitutional or
quasi-constitutional act"®. Such status has also been confirmed by the
Constitutional Court of the Republic of Croatia in its case-law®. Based on

%3 The Constitution of the Republic of Croatia (Official Gazette no. 85/10).

*For more on the hierarchical status of the Convention for the Protection of Human Rights and Fundamental Freedoms,
see in M. Arlovi¢, "Pravo nacionalnih manjina u Republici Hrvatskoj", doctoral thesis, defended at the Faculty of Law
in Osijek, Republic of Croatia, 2012, pp. 277-287.

%5 The term "sub-constitutional" is taken from the works of J. Omejec, President of the Constitutional Court of the
Republic of Croatia. See, for example, her paper "Novi europski tranzicijski ustav i transformativna uloga ustavnih
sudova" in "Dvadeseta obljetnica Ustava Republike Hrvatske", zbornik radova HAZU-a (Collection of Papers of the
Croatian Academy of Sciences and Arts), Zagreb, 2011, pp. 61-85, while the term "quasi-constitutional" is taken from
Carlos da Costa, former president of the European Court of Human Rights.

% See, for example, Decision of the Constitutional Court of the Republic of Croatia no. U-1-745/1999 of 8§ November
2000 (OG, No. 112/00).
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this status of the Convention within the legal system of the Republic of
Croatia, parties are given the possibility to file a complaint for the protec-
tion of their individual human rights and freedoms that they deem to have
been violated, not only by invoking the constitutional provisions, but also
those of the Convention, or just the violation of the provisions of the
Convention.

Through such legal regulation of the status and legal force of the
Convention in the constitutional law system and the case-law of the
Constitutional Court, the Republic of Croatia has made sure that it meets
the obligations arising from the Convention, which is to "secure to every-
one within their jurisdiction the rights and freedoms defined in Section I
of this Convention."

Second, the Republic of Croatia, with regard to the specific matter of pro-
tecting an individual's human rights and fundamental freedom pursuant to
his or her constitutional complaint, in interpreting the law, nolens volens,
also extended the fundamental values of its constitutional order referred to
in Article 3 of the Constitution, as the basis of their (evolutive) interpreta-
tion, to the provisions of the Convention.

Third, considering the obligation explicitly defined in the Convention, the
Constitutional Court must accept the evolutive interpretation and activist
position of the ECtHR if the latter has already taken it in cases of the same
kind, and apply it in the specific constitutional case it is resolving®. It is
clear from the stated provision of the Convention that it only prescribes
that the judgments of the ECtHR bind the Contracting Parties, while the
Committee of Ministers has been given the authority to supervise their
execution. In the view of the Court itself, "the Court's judgments in fact
serve not only to decide those cases brought before the Court but, more
generally, to elucidate, safequard and develop the rules instituted by the
Convention®."

The Constitutional Court of the Republic of Croatia accepts the view that
the judgments of the European Court of Human Rights transcend the
boundaries of an individual case which it resolves in concreto. For this par-
ticular reason, when resolving its cases, the Constitutional Court of the
Republic of Croatia has frequently invoked and still invokes the case-law
of the ECtHR, which is expressed in cases concerning other State Parties
and not only the positions taken in cases involving the Republic of Croatia.
With such an approach, the Constitutional Court of the Republic of Croatia
has been approaching today's view that State Parties must observe and
execute the judgments which the Court renders in their cases, as well as
the case-law that the ECtHR develops in judgments which are the result of
its adjudication in the cases of other states. In this way, it also accepts what

37 For more details, see Article 46 of the Convention for the Protection of Human Rights and Fundamental Freedoms
(OG - International Agreements no. 18/97, 6/99, consolidated text, and 8/99).
%8 The case of Ireland v. United Kingdom of 18 January 1978, Application no. 5310/71.



is known as the "interpretative authority" of the judgments of the ECtHR,
regardless of the state against which the judgment is rendered. By accept-
ing "interpretative authority,” i.e. judicial activism, which stems from the
evolutive interpretation of the ECtHR, the Constitutional Court of the
Republic of Croatia accepts its role as "framer of constitutional standards”
on the one hand, and its interpretation of the Convention "as a constitu-
tional instrument of European public law" on the other hand.

In seems that in the light of what has been said, J. Omejec, President of
the Constitutional Court of the Republic of Croatia, justifiably points out
that "it is by the nature of things not possible to talk about complying with
the Convention, i.e. about applying the case-law of the European Court, if
the contracting state limits itself only to the judgments that the Court pass-
es in relation to itself. European constitutional standards® emerge from the
totality of the case-law of that court®."

Based on this, the Constitutional Court of the Republic of Croatia, among
other things, has been aligning its case-law and standpoints with those of
the ECtHR, but also, by accepting and applying its standpoints, it addition-
ally informs and educates its judges and all other addressees to whom its
decisions and rulings are related, just as it does with its evolutive interpre-
tations and the resulting activist standpoints. For the sake of illustration, I
will give a few examples from the case-law of the Constitutional Court of
the Republic of Croatia®.

We have already stressed that, in addition to the grounds for discretionary
procedure, Article 63.1 of the Constitutional Act on the Constitutional
Court of the Republic of Croatia allows the Constitutional Court to take an
activist standpoint. Indeed, it has done so. Starting from the fact that
Article 63 prescribes "other conditions for lodging a legal remedy than
Article 62, and that the procedure pursuant to Article 63 is autonomous,
and not a continuation of the procedure referred to in Article 62," the
Constitutional Court holds that the applicant of the constitutional com-
plaint referred to in Article 63 is obliged to state and give reasons for "all
the essential components for the application of this Article.” Namely, "the

¥ By accepting such an approach to the Convention and the ECtHR, the Constitutional Court of the Republic of Croatia
also contributes to the arguments for the thesis supported by a growing number of advocates that the ECtHR has an
increasing number of characteristics of a constitutional court and that it is turning into some kind of European
Constitutional Court.

% See the report by J. Omejec, "Naéin i sredstva za priznavanje interpretativnog autoriteta presuda protiv drugih drza-
va - iskustvo Ustavnog suda Hrvatske" ("Ways and means to recognise the interpretative authority of judgments
against other states - the experience of the Constitutional Court of Croatia", presented at the Conference in Skopje,
Republic of Macedonia, 1-2 October 2010, organised by the Ministry of Justice of the Republic of Macedonia in
cooperation with the Venice Commission, p. 8 (author's private archive).

° This is the right place for me to join all those who express their regret that the Constitutional Court of the Republic
of Croatia no longer uses the evolutive method and judicial activism, even though it has constitutional grounds to do
so (see Article 3 of the Constitution), which is rare among European states. I also wish to express the hope that it will
do this with more courage in the future, naturally taking due care that it always respects the basic values of the con-
stitutional order and the very ratio of the Constitution, which establishes a constitutional democratic state where
human and minority rights and fundamental freedoms are respected and exercised, that is, a constitutional state which
ensures protection against any violation of every person's human rights and fundamental freedoms.
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Constitutional Court is not on its own entitled to extend the reasons of the
constitutional complaint®." Therefore, the Constitutional Court points out:
"The court holds that the applicant had to give reasons that would point
to a grave violation of his constitutional rights and freedoms.
Acknowledging the fact of the applicant's unemployment, it must be said
that it does not by itself lead the Constitutional Court to conclude that
grave and irreparable circumstances for the applicant might occur.
Namely, the applicant in this part of the constitutional complaint failed to
state the circumstances which would show that the requirements have been
met...%."

According to its own finding, which results from the fact that based on the
"stark procedural regulation no procedure may be conducted pursuant to
the constitutional complaint...," the Constitutional Court, faced with a legal
void of procedural norms for proceeding in constitutional judicial matters,
is authorised and obliged to create procedural norms in the course of spe-
cific proceedings. By implementing specific procedures, the Constitutional
Court thus created procedural rules according to which it will proceed in
such a way that in the procedure instituted pursuant to constitutional com-
plaints it uses suitable procedural rules from other procedural laws (Civil
Procedure Act, General Administrative Procedure Act, Criminal Procedure
Act, etc.), while in some cases - acknowledging the specific nature of the
proceedings before the Constitutional Court - it creates new rules of pro-
cedure®.

In a more recent case®, the Constitutional Court of the Republic of Croatia
took an active stance based not only by applying an evolutive interpreta-
tion of the highest values of its own constitutional order, but by invoking
the case-law and standpoint of the ECtHR. Thus, by invoking the case of
Folgero and others v. Norway (Application no.15472/02, Judgment, Grand
Chamber of 29 June 2009) in its own case took the following stance: "The
obligation of the state to respect the parents' convictions is not fulfilled by
merely 'taking into account' the parents' opinions, or by formally recognis-
ing their right to express their opinion. The concept of respect significant-
ly transcends such an approach and implies the obligation of the state
always to ensure the realisation of the rights of parents when religious or
philosophical convictions are concerned, which attain a certain level of
cogency, seriousness, cohesion and importance, as well as to remain neu-
tral and refrain from promoting any of the possible concepts and from the
tendency of indoctrination... Therefore, the state needs to align institution-
alised education in state schools in a balanced manner with parental

62 J. Crni¢, "Komentar Ustavnog zakona o Ustavnom sudu Republike Hrvatske" (Commentary on the Constitutional
Act on the Constitutional Court of the Republic of Croatia, Zagreb), 2002, p. 241.

% Decision of the Constitutional Court of the Republic of Croatia no. U-ITI-1108/2000 of 12 October 2000. See also its
Decision no. U-III-567/2000 of 17 May 2000.

 Decision of the Constitutional Court of the Republic of Croatia no. U-I-252/1995 of 16 May 1995.

% Decision of the Constitutional Court of the Republic of Croatia no. U-II-1118.



upbringing. At the same time, naturally, parents are not entitled to keep
their children ignorant and to prevent the flow of information about reli-
gious and philosophical contents, or about these and other contents which
may be, and generally are, 'value coloured’, including information about
various aspects of interpersonal relations, sexuality and similar topics, nor
are schools for this reason banned from directly or indirectly transferring
information about these areas to children. However, this must be done in
an objective, critical and pluralistic manner."

Therefore, the Constitutional Court takes the standpoint that the state is
required to provide for children elementary and secondary school educa-
tional programmes that will be useful and beneficial to them and which will
allow for the development of their personalities.

5. Some self-restraining principles in applying judicial activism

Appropriate restrictions and self-restrictions must exist in the procedures of
the ECtHR and constitutional courts when practising the evolutive interpre-
tation of the Convention, and of the constitutions of the State Parties, and
in applying judicial activism. With regard to this, some authors have
attempted to establish "objective criteria which will serve as guidelines for
judges when selecting a particular decision.” Hence, P. Mahoney considers
that this may be achieved by "deducing from the concepts included in the
text, which are interpreted within their context and with regard to the aim
and purpose of the contract.” There are, in fact, several criteria and start-
ing points: the first concerns the nature of the provision that needs to be
interpreted; the second the original intention or aim that the framers wished
to achieve with regard to a particular provision; the third criterion relates
to identifying the values that serve as guidelines to the interpretation; the
fourth relates to the empirical evidence of evolutive interpretation,” etc.®.

In any case, it is clear that even the activity of the ECtHR, or that of the
constitutional courts of the State Parties, cannot and may not be equated
with unlimited judicial activism.

The ECtHR, in order to exercise self-restraint in its own activism, devel-
oped two principles: the principle of the margin of appreciation, in con-
junction with the principle of subsidiarity. The essence of the margin of
appreciation doctrine arises from the necessity to ensure some space for
State Parties to act "in order also to add to the content which is otherwise
acceptable within their limits, (national) specificities, which is based on
cultural diversities.”

With regard to the principle of subsidiarity, this stems from Article 1 of the
Convention, according to which the primary responsibility for the imple-
mentation of the Convention is held by the State Parties.

% P. Baci¢, "Konstitucionalizam i sudski aktivizam" (Constitutionalism and Judicial Activism), Split, 2010, p. 278.
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Since the Convention as a whole, more or less, "contains standards of con-
duct and not detailed provisions," the state authorities "have a broad selec-
tion in the process of implementing its provisions®." However, the meeting of
the obligation of a State Party to implement the Convention constitutes not
only its duty, but also a right to protect the human rights and fundamental
freedoms embedded in the Convention at the national level before the com-
petent national authorities (including the constitutional court), whereas the
competence of the ECtHR is, according to the Convention itself, subsidiary.

The subsidiary nature of the supervisory mechanism established by the
Convention, and notably the fundamental role which national authorities,
l.e. governments, courts and parliaments, must play in guaranteeing and
protecting human rights and fundamental freedoms at the national level is
emphasised by the Interlaken Declaration of 19 February 2010. The
Declaration reiterates the obligation of State Parties to ensure that the
rights and freedoms set forth in the Convention are fully secured at the
national level, and calls for a strengthening of the principle of subsidiari-
ty. With regard to when this should be the case, the answer is when human
rights and fundamental freedoms set forth in the Convention have not been
effectively protected by national authorities. In this sense, the Declaration
reaffirms subsidiarity as the fundamental importance of the right to file
individual petitions to the Court for the protection of fundamental rights
and freedoms, but also confirms it as one of the cornerstones of the
Convention system which guarantees that alleged violations of human
rights and fundamental freedoms that have not been effectively dealt with
by national authorities can be brought before the ECtHR. At the same time,
the principle of subsidiarity, no less importantly, guarantees State Parties
priority in fulfilling their duty towards their citizens, and anyone else who
finds themselves on their territory, to provide adequate (effective) protec-
tion of their human and minority rights and fundamental freedoms. This
constitutes both a duty and a right of the State Parties. This is the expres-
sion of the realisation of the rule of law and legal certainty within their ter-
ritory, as well as of the respect of human and minority rights and funda-
mental freedoms by only the state in question. It is an expression of the
functionality and efficiency of their legal order. Accordingly, since the con-
stitutional-law regulation of human and minority rights and fundamental
freedoms is one of the benchmarks and constitutional elements of a mod-
ern constitutional democratic state, its effective protection is the bench-
mark that confirms the sincerity of the intention and success in attaining
such a state in social reality. Consequently, the subsidiary role of a
European court protecting human and minority rights and freedoms must
never be neglected. The application of evolutive interpretation and judicial
activism by the ECtHR must never derogate the right of states to fulfil their
duty in meeting and protecting the human rights and fundamental free-

7 ibid., p. 283.



doms set forth in the Convention. I am convinced that the State Parties
themselves would not allow or accept such a degree of judicial activism of
the Court, because such derogation would constitute a significant change
in the Convention, which the Court has no right to introduce because this
right belongs to the State Parties.

6. In place of a conclusion

The realisation and protection of human rights and fundamental freedoms
is in itself one of the great goals that the Council of Europe wishes to
achieve, as does every modern constitutional state and every democratic
state which proclaims tolerance and dialogue, and which respects and fos-
ters diversity. Furthermore, the realisation and protection of human rights
and fundamental freedoms is a high achievement and a value that con-
tributes to enhancing human dignity and to the development of people's
individuality at a micro and macro level in fostering peace, security and
stability as overall conditions for social development. Their protection must
be real, and not only formal. This must not be partial or sporadic. On the
contrary, the realisation and protection of human rights and fundamental
freedoms must be universal, viewed in its totality and binding on all,
whether at the level of European associations or at the level of their mem-
ber States. This protection is not imposed, but is accepted on a voluntary
basis, as a general human asset and high value, with the awareness that
this is in the interest of every individual and the entire social community.

This approach has taken the view that the realisation and protection of
human rights and fundamental freedoms is primarily the duty and the right
of the State Parties, and only subsidiarily the right and duty of the
European Court of Human Rights.

By accepting the subsidiary jurisdiction of the ECtHR, the States Parties
have also accepted the binding force of its decisions on all, and with it also
the obligation to execute them.

Very quickly, and certainly in the present day, it has become clear that it
is essential, both at the level of individual State Parties and at the level of
the ECtHR, among other things in order to observe and strengthen the rule
of law, to align the jurisprudence of all the actors who deal with the pro-
tection of human rights and fundamental freedoms when resolving cases of
the same type. And this protection must be fair, quick and effective. Such
a necessity has been additionally emphasised by the fact that the
Convention, on the one hand, contains a large number of general wordings,
principles and standards whose content is not sufficiently well defined, and,
on the other hand, by the requirement of the Council of Europe and other
associated bodies for human rights to be protected in reality and for this
protection to be appropriate to the circumstances of each particular case.
An acceptable solution was found in applying the method of evolutive inter-
pretation of the rights set forth in the Convention and in the judicial
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activism of the ECtHR, which contributed to the establishment of standards
of protection of human rights and fundamental freedoms.

By respecting the binding nature of the decisions of the ECtHR, the con-
stitutional courts of the member States have applied its activist standpoints
when resolving specific cases of the same type. Encouraged by judicial
activism and the evolutive interpretation of the ECtHR, the constitutional
courts of the State Parties also rightly began to apply these methods. It is
important to keep in mind that sometimes this might lead to situations
where the ECtHR and/or the constitutional courts of the State Parties over-
step the allowed boundaries and thus enter the forbidden zone of legisla-
tive prerogatives. It must also be remembered that this could result in dis-
senting views between the constitutional court of a State Party and the
ECtHR taken on account of an activist approach to the protection of
human rights and fundamental freedoms.

In order to avoid such situations, both apply self-restraint. However, the
alignment of views and standards regarding the further development and
protection of human rights and fundamental freedoms and the rights and
freedoms of minorities imposes the need not only to continue to apply the
evolutive method and judicial activism, but also to find new instruments to
align case-law and to accept common views and standards.

We believe today that there is awareness that the ECtHR and the constitu-
tional courts of the State Parties have, with their activist approach, raised the
issue of human rights and fundamental freedoms and the rights and free-
doms of minorities onto a common pedestal of values that are protected
because they are in everyone's interest, in the interest of all European
Member States and other members of the Council of Europe and their asso-
ciations, irrespective of all their differences. And this is precisely what the
State Parties reaffirmed by adopting the Interlaken Declaration, which,
among other things, accepted the interpretative authority of the decisions of
the ECtHR, which means that the State Parties accepted the binding nature
of its decisions on all, and not only on the individual state to which the spe-
cific decision of the ECtHR relates. We consider it necessary to emphasise
that it would be desirable to practise constitutional judicial activism in the
work of constitutional courts when dealing with the protection of human
rights and fundamental freedoms. This is especially so since this would
increase the influence of the constitutional courts of the State Parties on the
content of the evolutive interpretation and the judicial activism of the
ECtHR, primarily to raise the quality of protection of human rights and fun-
damental freedoms to a higher level, in conformity with the universally
accepted fundamental principles and values set forth in the Convention.

And, finally, it must be highlighted that both the ECtHR and the constitu-
tional courts of the State Parties, when human rights and fundamental free-
doms and the rights and freedoms of minorities are concerned, are, each
within their own remit, working on the common task of protecting them



and creating the conditions to achieve the common values and goals of a
democratic society in a constitutional state. In order to perform this task,
there should be no controversies or confrontations between the constitu-
tional courts of the State Parties and the ECtHR, but rather relations of
cooperation, exchange of views and the building of common universally
accepted standards on the basis of which effective protection will be pro-
vided for every applicant whose human rights and fundamental freedoms
or the rights and freedoms of minorities have been violated, as a specific
form of expression of human rights and fundamental freedoms.

PE3IOME

B aTO# cTaThe aBTOpP 3aTparvBaeT Takue MOHATHSA, KaK 3allluTa IpaB U OC-
HOBHBIX CBOOOA UeAOBeKa, 3BOAIOIIMOHHOE TOAKOBAHUE ITPaB M OCHOBHBIX
CcBOOOA, 4eAOBeKa, KOHCTUTYLMOHHOEe CYAOIPOM3BOACTBO, IJ€eHHOCTU KOHC-
TUTYLIMOHHOTO IIOPSIAKA U caMoorpaHudYeHNe CypeOHOM BAACTH.

ABTOp IIopdepKuBaeT AMCKPEMOHHYIO OLIEeHKY U AUCKPpellMOHHOe TOAKOBA-
HUe aAMUHUCTPATUBHBIMU OPr'daHAMMU IIPABOBBIX HOPM, KOHCTUTYIMOHHOT'O
CYAOIIPOM3BOACTBA M IIPUYNH ee IIOSIBACHIS.

AQHTeABHOCTB EBpOHeﬁCKOFO CyAad IIO IIpaBaM YeAOB€Ka U ero BAWIHHE Ha
KOHCTUTYIOUOHHOE€ CYAOIIPOU3BOACTBO B CTPAaHAX-YA€HAX CoBera EBpOHBI
TaKo>Ke IMOAUYEPKHBAIOTCA B CTAThE. ABTOp Y4UuThIBaeT CYAQ6HYIO AedTeNb-
HOCTb EBpOHQfICKOI‘O CyAad IIO IIpaBaM YeAOBeKa B IIEeAOM U 9BOAIOITMOHHOE
TOAKOBaHHE MM IIpdB M OCHOBHBIX CBO6OA YeAOBeKd, KaK MMIIYABC AAS aK-
THUBU3AIINN ACATEABHOCTHU EBpOHQfICKOI‘O CyAa IIO IIpaBaM YeAOBeKa.

[TpusnaBasg obOsa3aTeAbHBIN XapakTep pemteHud ECITH, KOHCTUTYIIMOHHBIE
CYABl TOCYAQPCTB-YAEHOB IIPUMEHSIOT €r0 TOYKY 3PEeHUd PU pa3pelleHun
UAEHTUYHBIX AeA. [lpuHumasa cybcmpauapHyto opucpuknuio ECIIY, rocy-
AAPCTBa-y4aCTHUKU IIPUHAAU TaKyKe 00I1e0093aTeAbHBIN XapaKTep ero pe-
LIeHUH, @ TakKKe OO0S3aHHOCTH BBIITOAHATH UX.

ABTOp HpI/IXOAI/IT K BBIBOAY, qTo peaAI/IBElLH/IH 1 3aliuTa npaB U OCHOBHBIX
CBOOOA, YeAOBEKa SIBASIOTCS OAHOM M3 BEAUKUX ITeAel, KOTOPBIX XOUeT AO0-
outbca CoBeT EBpOIBI, KakK 3TO AeAdeT Ka*KAO€ COBPEMEHHOEe IIPaBOBOe
AEMOKpAaTHUYeCKoe I'OCyAAPCTBO, IIPOBO3TAAIIAolIee TePIUMOCTh M AMAAOT.
[ToaToMy, KOTA@ AEAO KacaeTcs IIPaB M OCHOBHBIX CBOOOA UYEAOBEKa, a TaK-
JKe IIpaB U cBOOOA MeHBIIMHCTB, U ECITY, 1 KOHCTUTYIIMOHHBIE CYABI I'O-
CYyAAPCTB-YAEHOB PAalbOTAIOT Hap OOIeM 3ajpadel - UX 3alllUTa W CO3AaHUE
YCAOBUU AAS AOCTHDKEHMS OOIIMX IIEHHOCTEN U IeAel AeMOKpPaTH4eCKOTro
of11ecTBa B IPaBOBOM I'OCYA@PCTBE.
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GARANTIE DE I’ETAT DE DROIT ET MARGE
D’APPRECIATION DU LEGISLATEUR:
EXEMPLES DE MISE EN (EUVRE DANS I’ORDRE
JURIDIQUE PORTUGALIS

MARIA JOSE RANGEL DE MESQUITA

Juge a la Cour Constitutionnelle du Portugal

Professeur a la Faculté de Droit de I’Université de Lisbonne

1. Etat de droit dans I’ordre juridique Portugais: siége constitutionnelle
et moyens de garantie

Le texte constitutionnel approuvé en 1976' accueille expressément la trilogie de
principes fondamentaux sur lesquels repose la fondation du Conseil de I’Europe
et simultanément objectifs & promouvoir: démocratie pluraliste, respect par les
droits de I’homme et état de droit (proéminence du droit, rule of law).

Le siege constitutionnel du principe de I’état de droit est aujourd’hui est ’arti-
cle 2 de la Loi Fondamentale qui, depuis la révision constitutionnelle de 1997,
identifie la République Portugaise comme un «état de droit démocratique» dont
les quatre éléments fondamentaux sont la souveraineté populaire, le pluralisme
d’expression et 1’organisation politique démocratiques, le respect et la garantie
d’effectivité des droits et libertés fondamentaux et la séparation et interdépen-
dance de pouvoirs.

En particulier le principe de 1’état de droit, tel que congu dans le cadre de I’or-
dre constitutionnel portugais implique I’assujettissement du pouvoir a des
normes et principes juridiques — non seulement ceux que la Loi Fondamentale
accueille formel et matériellement mais aussi ceux qui puissent s’imposer
comme antérieurs et supérieurs aux pouvoirs publics se traduisant en limites a
son exercice visant empécher, notamment, 1’arbitre et I’injustice, la discrimina-
tion non fondée et la violation du principe de proportionnalité.

Plusieurs des six différents ¢léments que, selon, ’essaie de définition du
Conseil de I’Europe’ sont compris dans la notion d’Etat de droit — ou préémi-

! Constitution du 2 avril 1976 révisée, successivement, par les Lois constitutionnelles n.°s 1/82 du 30 sep-
tembre, 1/89 du 8 juillet, 1/92 du 25 novembre, 1/97 du 20 septembre, 1/2001 du 12 décembre, 1/2004
du 24 juillet et 1/2005 du 12 aott (disponibles sur http://www.parlamento.pt).

% Loi Constitutionnelle n.° 1/97 du 20 septembre, Diario da Repulica, 1 Série, n.° 218 du 20/09/1997.

* Rapport sur la prééminence du droit adopté par la Commission de Venise lors de sa 86e session pléniére
(Venise, 25-26 mars 2011) — CDL-AD(2011)003rev du 28 mars 2011, IV, n.° 41.



nence du droit — sont objet de prévision par des dispositions constitutionnelles
spécifiques* et aussi infra-constitutionnelles dont le respect s’impose aux dif-
férents pouvoirs de I’Etat et dont les moyens de garantie, soit politiques soit
juridiques, assurent un tel respect dans 1’exercice de leur compétence respec-
tives.

Parmi les moyens de garantie de 1’état de droit — et donc de I’état de droit
démocratique —, telles que prévues dans 1’ordre juridique portugais, qui
s’adressent directement aux contrdle de I’activité du législateur et de sa marge
d’appréciation dans I’exercice du pouvoir législatif autant qu’expression du
principe majoritaire, ont peut compter le contrdle de constitutionnalité (et de la
1égalité¢) des normes par le juge, y compris le juge de droit commun et le juge
constitutionnel, aussi bien que la responsabilité des pouvoirs publics (de 1’état
e d’autres entités publiques) découlant de I’exercice, parmi d’autres, de la fonc-
tion législative.

En plus, parmi d’autres aspects concernant la mise en ceuvre de I’état de droit
et des éléments que, selon la perspective du Conseil de I’Europe, intégrent la
notion d’état de droit (prééminence du droit), I’acces a la justice devant des juri-
dictions indépendantes et impartiales implique I’exécution effective des déci-
sions de justice et la stabilit¢ des décisions judiciaires définitives, sauf a titre
trés exceptionnel. Dans ce contexte, la marge de liberté du Iégislateur a permis
de consacrer une (nouvelle) exception légale a I’autorité de chose jugée au nom
du respect du droit transnationale — et donc, da la soumission au Droit de source
transnationale — en matiére de droits fondamentaux, élément faisant lui aussi
partie de la notion de prééminence du droit selon la conception du Conseil de
I’Europe.

C’est dans le cadre de ces trois volets — controle de constitutionalité de la marge
d’appréciation du législateur, étendue de la responsabilité de 1’état 1égislateur et
limites a la res judicata au nom de 1’état de droit qu’on a choisi de centrer notre
intervention.

On abordera donc trois aspects — et perspectives — de la mise en ceuvre du
principe de I’état de droit dans le cadre spécifique de 1’ordre juridique Portugais
concernant plusieurs €léments de la notion d’état de droit (perspective
nationale)/ «prééminence du droit» (perspective du Rapport Conseil de
I’Europe): 1) le controle de la marge d’appréciation du pouvoir législatif —
expression de la réversibilité des options politiques démocratiquement
légitimés — par le juge constitutionnel a travers le principe de la protection de

* Art. 3,n.% 2 et 3 (principe de legalité) ; arts. 1 et 12 et suivs. (valeur de la dignité de la personne humaine
et droits fondamentaux) ; arts. 20 (accés a la justice e protection juridictionnelle effective), 268 (protec-
tion juridictionnelle effective contre 1’état-administration) et 203 (indépendance des tribunaux) ; et art.
13 (non discrimination et égalité¢ devant la loi) de la Constitution portugaise de 1976 (disponible sur
http://www.parlamento.pt).
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la confiance compris dans le principe de 1’état de droit démocratique (et de 1¢-
galité proportionnelle) dans le cadre du contrdle de constitutionnalité de normes
budgétaires; ii) 1’étendue de la responsabilité civile extracontractuelle de 1’Etat
législateur a la lumiere de la loi nationale sur la responsabilité de ’état et des
autres entités publiques par rapport a son marge d’appréciation dans la persécu-
tion des buts d’intérét public; et, finalement, iii) les limites a la res judicata, au
nom du respect des droits fondamentaux, par voir d’un recours extraordinaire
de révision fondé sur la contradiction avec une décision juridictionnelle
transnationale en matieére de protection de droits fondamentaux autant qu’ex-
pression de la contrainte (vinculagdo) hétéronome de I’état au Droit, de source
transnationale, en matiére de respect des droits de I’homme.

Dans le premier cas, le contréle de constitutionalité exercé par le juge constitu-
tionnel ayant pour parametre le principe de la protection de la confiance a
tranché laquestion de la marge d’appréciation dans 1’exercice du pouvoir 1égis-
latif en matiére budgétaire affectant certains droits existants des serviteurs
publics.

Dans le deuxieme cas, le 1égislateur infra-constitutionnel a gardé, dans la mise
en ceuvre du principe constitutionnel de la responsabilité des pouvoirs publics,
autant que garantie de 1’état de droit, une marge considérable de liberté du lég-
islateur par la voie de fixation de conditions de responsabilité plus étroites par
rapport aux conditions de responsabilité fixés pour les autres fonctions de 1’état
— concernant 1’étendue de la responsabilité (par action/omission), la nature des
normes violés et I’étendue des dommages et de la réparation.

Dans le troisieme cas, le législateur a utilis¢é sa marge d’appréciation pour
établir une (nouvelle) exception au principe de la force de chose jugée (res judi-
cata) en permettant, dans certaines limites et délais, la révision de décisions
juridictionnelles définitives internes au nom du respect du droit transnational,
notamment de source juridictionnelle, en matiere de protection des droits de
I’homme/droits fondamentaux — dont la mise en ceuvre présente déja quelques
exemples.

Tous ces exemples adressent, bien que de fagons différentes et en différentes
mesures, des ¢léments compris dans la notion de prééminence du droit proposés
dans le rapport du Conseil de I’Europe de 2011: en spécial la l1égalité, la sécu-
rité juridique et I’interdiction de ’arbitraire, I’accés a la justice et le respect des
droits de I’homme.

On adressera de suite chacun de ces exemples de mise en ceuvre de la garantie
de I’état de droit dans ses traits fondamentaux.



2. Contréle de constitutionnalité et marge d’appréciation du législateur:
le role du principe de la protection de la confiance

2.1 Le systéme portugais de controle de constitutionnalité: traits généraux

Le systeme de contrdle de constitutionnalité (et de 1égalité) consacré par la Loi
fondamentale et développé par la loi ordinaire présente comme trait fondamen-
tal le fait d’étre un systeme de controle de la constitutionnalité (et de la 1égal-
ité) de normes juridiques — et par voie de controle concret diffus aussi d’inter-
prétations normatives — par lequel ces normes (ou interprétations normatives)
peuvent étre prononcés, déclarés ou jugés contraires a la Constitution ou aux
principes que celle-ci consacre (ou, dans certains cas, illégales par violation
d’une loi de valeur renforcée ou des statuts des régions autonomes de Azores et
Madere)’.

En plus, ce systéme se caractérise par la prévision d’un double volet - lecontrole
de la constitutionnalité a titre préventif aussi bien que le contrdle de constitu-
tionnalité a titre successif, soit abstract soit concret® — puisque tous les tribunaux
sont tenus de ne pas appliquer des normes qui violent la Constitution ou les
principes y accueillis (avec recours devant la Cour Constitutionnelle)’. Le sys-
téme comprend aussi le contrdle, bien que restreint du point de vue de son éten-
due et de la légitimité, des omissions 1égislatives contraires a la Constitution®.

Dans le cadre de ce systéme — par voie soit de controle préventif soit de con-
trole successif — la Cour constitutionnelle a été appelé a effectuer le controle
constitutionnel de normes, notamment issues du parlementnational
(‘Assembleia da Republica’), dont la marge d’appréciation du législateur a été
apprécié¢ par rapport au principe de la protection de la confiance — autant que
principe compris dans le principe de 1’état de droit démocratique et expression
du principe de la sécurité juridique.

Dans la jurisprudence plus récente ce principe a méme joué un role de partic-
uliere importance dans 1’appréciation des normes lois budgétaires approuvés
aussi en conséquence des compromis internationaux et européens pris par 1’¢-
tat. Dans ce contexte ce principe, tel que compris par la jurisprudence constitu-
tionnelle, peut jouer un rdéle de limite au pouvoir de révision de normes
juridiques autant qu’expression ou corolaire du principe démocratique et de la
souveraineté populaire. Dans cette mesure il se présente aussi comme un moyen
de garantie de I’état de droit dans le volet de soumission du pouvoir législatif a
des normes (et principes) de rang constitutionnel.

> Cfr. art. 277 et suivants de la Loi Fondamentale et art. 51 et suivants de la Loi n.° 28/72 du 15 novem-
bre, et modifications postérieures (Loi sur ’organisation, fonctionnement et procédure de la Cour
Constitutionnelle — disponible sur http://www.tribunalconstitucional.pt).

¢ Cfr. arts. 278-282 de la Loi Fondamentale et arts. 51-66 de la Loi n.° 28/82 du 15 novembre.

7 Cfr. arts. 204 de la Loi Fondamentale.

 Cft. art. 283 de la Loi Fondamentale et arts. 67-68 de la Loi n.° 28/82 du 15 novembre.
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2.2 Le principe de la protection de la confiance et la marge d’appréciation
du législateur en matiére de normes budgétaires

Le principe de la protection de la confiance autant que volet subjectif de la pro-
tection de la sécurité juridique, malgré le fait qu’il n’est pas expressément énon-
c¢ dans le texte de la loi fondamentale, est envisagé par la jurisprudence consti-
tutionnelle comme un corolaire et une exigence de la mise en ceuvre de 1’état de
droit démocratique.

L’application de ce principe, dans le cadre du contrdle de constitutionnalité,
permet ainsi d’assurer la garantie de I’état de droit dans la mesure ou il peut
s’imposer au législateur comme limite & sa marge de liberté concernant les
modifications législatives, c'est-a-dire, comme limite a la compétence du 1égis-
lateur de réviser un cadre normatif donné.

Autant que méthode — et parametre — de controle de la conformité de (la modi-
fication de) normes juridique avec la loi fondamentale I’application du principe
de la protection de la confiance implique, d’un c6té, la définition rigoureuse des
critéres cumulatifs dont la vérification imposerait la protection de d’une situa-
tion de confiance et, d’autre coté, la pondération des intéréts affectés par la
modification d’un certain cadre normatif par rapport a I’intérét public que jus-
tifie une telle modification — laquelle permettra, dans chaque cas, de conclure
sur la conformité constitutionnelle du choix du législateur considérant notam-
ment la juste mesure et les limites du raisonnable écartant I’arbitre ou
I’onérosité excessive.

Selon la jurisprudence constitutionnelle (arrét n.° 287/90, n.° 303/90 et,
postérieurs’), deux critéres de base sont a prendre en considération: 1’affectation
défavorable des expectatives des citoyens n’est pas admissible quand s’il s’agit
d’une modification de 1’ordre juridique sur laquelle les destinataires de la norme
juridique ne pouvaient raisonnablement compter; et quand cette affectation n’est
pas justifiée par le besoin de sauvegarder des droits ou intéréts protégés par la
loi fondamentale que doivent prévaloir (selon le principe de proportionnalité).

Plus tard ces critéres ont ¢té rendus plus précis et développés par la jurispru-
dence de la Cour" et quatre criteres ou «épreuves» ont été énoncés pour que la
protection de la confiance soit sauvegardé¢ et, ainsi, limité la marge de liberté du
législateur: 1) I’état (surtout le) législateur, aie eu des comportements capables
de créer dans les personnes privés «expectatives» de continuité; 1) ces «expec-
tatives» doivent €tre 1égitimes, justifiés et fondés sur de bonnes raisons; iii) les
personnes privés aient fait des plans de vie étant donné la perspective de conti-
nuité du «comportement» de I’Etat; iv) non occurrence de raisons d’intérét

? Arréts n.° 289/90 et n.° 303/90 et postérieures (disponibles sur http://www.tribunalconstitucional.pt).
1 Arrét n.° 128/2009 et, postérieurement, arréts n.° 188/2009 e n.° 3/2010 (disponibles sur http://www.tri-
bunal constitucional.pt).



public capables de justifier, en pondération, la non continuité du comportement
qui a crée la situation d’expectative.

Parmi les domaines d’application pratique du principe de la protection de la
confiance, le domaine des modifications législatives dans le cadre de 1’appro-
bation de normes budgétaires a donné lieu a plusieurs cas de controle de consti-
tutionnalité¢ et donc, en dernier lieu, par voie d’application du principe, de
garantie de 1’état de droit. L’application, cas par cas, des critéres sous-mention-
nés définis par la jurisprudence de la Cour constitutionnelle a aboutit a des déci-
sions dans le sens soit de la non-conformité de I’exercice de la marge d’appré-
ciation du législateur en modifiant un cadre normatif préalable avec le principe
de la protection de la confiance (et le principe de I’état de droit démocratique
dont il est corolaire et exigence), soit de la conformité constitutionnelle de
normes approuvés par le législateur.

Dans les années quatre-vingt dix et suivants la Cour a été appelé a exercer un
contrdle de constitutionnalité sur des normes intégrant le budget de 1"état (pour
les années 1989, et 1992 et 1993) impliquant une réduction rémunératoire de
certaines catégories de fonctionnaires publics (catégorie d’enseignants' et lim-
itation du valeur total du salaire de certains serviteurs publics par rapport au
salaire du premier ministre'?) — en concluant par la non-conformité avec la
Constitution étant donné I’absence d’invocation d’un ‘intérét public’ donné sus-
ceptible de justifier la 1ésion de la confiance par les normes et, dans le premier
cas, I’existence d’une affectation (d’un droit) «déraisonnable, extraordinaire-
ment onéreuse et excessive» par la norme mise en cause.

Dans la jurisprudence plus récente de la Cour en matiére de controle (abstrait
successif) de normes budgétaires pour 1’année 2011", I’application du principe
de la protection de la confiance autant que parameétre de conformité constitu-
tionnelle et des criteres définies par la jurisprudence a aboutit a une conclusion
inverse. Etant en cause des normes incluses dans le budget d’état qui établis-
saient des réductions de salaires des serviteurs publics (réduction forfaitaire
entre 3,5% a 10%), dans un contexte de rééquilibre des finances publiques, I’in-
vocation expresse de 1’intérét public, dans un contexte exceptionnel, allié¢ aux
exigences découlant du principe de proportionnalité — volets adéquation, néces-
sité et proportionnalité stricto sensu’ — a permis de conclure, a la lumiére du

' Arrét n.° 303/90 — disponible sur http://www.tribunal constitucional.pt.

12 Arrét n.° 141/2002 — disponible sur http://www.tribunal constitucional.pt.

B Arrét n.° 396/2011 — disponible sur http://www.tribunal constitucional.pt.

' La pondération spécifique en matiére de proportionnalité stricto sensu a prisen compte la nature transi-
toire des mesures législatives de réduction de salaires, 1’effort de progressivité du taux de réduction
applicable en face du valeur des salaires, I’exemption des salaires inférieures a un certain valeur (1500
euros), la progressivité des taux applicables (3,5%-10%) et aussi le limite maximale du taux applicable
par rapport a d’autres cas de pays de I’Union Européenne (cfr. arrét n.° 396/2011, 11, n.°8 — disponible
sur http://www.tribunalconstitucional.pt).
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parametre en cause, dans le sens de la conformité des mesures législatives avec
la Constitution et donc de sauvegarder la marge d’appréciation du législateur
démocratiquement légitimé.

L’analyse effectu¢ par la jurisprudence dans ce dernier cas a été reprise dans le
cadre du controle de normes inclues dans le budget d’Etat pour ’année 2013
prévoyant identique réduction forfaitaire de salaires” — le jugement a été dans le
sens de considérer que lemaintien d’une situation d’exceptionnalité financicre
met en évidence la relativisation des expectatives des affectés par la réduction de
salaires, en concluant que I’existence de raisons impérieuses d’intérét public jus-
tifiaient la modification législative ne permettant pas un jugement de non con-
formité constitutionnelle fondée de mode autonome sur la violation du principe
de la protection de la confiance'. La Cour a aboutit aune conclusion identique
en ce qui concerne 1’analyse isolée, a la lumiére du principe de la protection de
la confiance, d’une autre mesure législative du budget pour I’année 2013 étab-
lissant la suspension du payement, aux serviteurs publics, du salaire correspon-
dant au période de vacances — sans préjudice de 1’analyse conjointe des deux
mesures législatives mentionnées, mises en cause du point de vue de sa confor-
mité avec la loi fondamentale, a la lumiére de différents paramétres de confor-
mité constitutionnelle (égalité devant les charges publics et égalité proportion-
nelle) qui a conduit inversement a un jugementde non-conformité avec la".

3. Marge d’appréciation de I’état législateur et étendue de la mise en
ceuvre de sa responsabilité

3.1 Le systéme portugais de responsabilité des pouvoirs publics:
traits généraux

Depuis I’entrée en vigueur de la Constitution de 1976 le principe de la respons-
abilité de I’Etat et des autres entités publiques a son siége a I’article 22 de Loi
fondamentale. Cette norme impose le principe de la responsabilité (civile extra-
contractuelle) des pouvoirs publics, en forme solidaire, avec les titulaires de
leurs organes et agents, au titre des actes ou omissions par constitutionnelle dans
I’exercice de leurs fonctions et a cause de cet exercice, s’il en résulte une viola-
tion des droits, libertés et garanties ou un préjudice pour autrui. Ce principe,
selon la doctrine majoritaire, a toujours compris la responsabilité civile extracon-
tractuelle découlant de 1’exercice de toutes les fonctions de 1’Etat'®.

'S Arrét n.° 187/2013 — disponible sur http://www.tribunal constitucional.pt.

' Arrét n.° 187/2013, cit., 11, D), n.° 26.

7 Arrét n.° 187/2013, cit., 11, E).

" Voir J. J. GOMES CANOTILHO/ Vital MOREIRA, Constituigdo da Reptblica Portuguesa Anotada, Vol.
1, 4éme ed.,Coimbra, Coimbra Editora, 2007, p. 430et Jorge MIRANDA/Rui MEDEIROS, Constituicao
Portuguesa Anotada, Tome I, 2¢éme ed., Coimbra, Coimbra Editora, 2010, p. 474.



Toutefois 1’article 22 de la Constitution de 1976 a, dés son entrée en vigueur,
pos¢ une double question: d’un co6té, celle de la conformité du régime en
vigueur en matiére de I’Etat Administration - prévu alors par le Décret 48051
du 21 novembre 1967 — avec le nouveau régime consacré par la Loi
Fondamentale et, d’autre coté, celle du besoin d’approbation d’une nouvelle loi
sur la responsabilité de I’Etat a fin de concrétiser le principe constitutionnel en
la matiere tel qu’il a été consacré par la Constitution de 1976.

Apres plusieurs initiatives”, la réforme du régime sous-constitutionnel de la
responsabilité de I’Etat et des pouvoirs publics a abouti finalement a I’approba-
tion et entrée en vigueur d’une nouvelle loi en matiére de responsabilité de I’Etats
et d’autres entités publiques™ — la Loi n.° 67/2007 du 31 décembre, qui est entré
en vigueur le 30 janvier 2008 — modifiée par la Loi n.° 31/2008, du 17 juillet.

Aprées I’entrée en vigueur, en 2008, de la nouvelle loi sur la responsabilitéloi sur
la responsabilité des pouvoirs publics du 2007— tenue de concrétiser le principe
constitutionnel — 1’étendue de la responsabilité des pouvoirs publics concernant
les différents pouvoirs de 1’état est confirmée, puisque le 1égislateur a consacré
expressément la responsabilité découlant de ’exercice de toutes les fonctions
de I’état: administrative, judiciaire et 1égislative’. En plus, la nouvelle loi est
particulierement généreuse en matiére de responsabilité des pouvoirs publics
¢tant donné qu’elle consacre aussi une responsabilit¢ de pouvoirs publics
découlant du sacrifice imposé aux administrés® — et ainsi une responsabilité par
fait licite — et qu’elle étend le régime de la responsabilité découlant de 1’exerci-
ce de la fonction administrative aux entités de droit privés (et a leurs fonction-
naires et agents) découlant des leurs actions ou omissions dans 1’exercice de
prérogatives de pouvoirs public ou bien réglés par de normes ou principes de
droit administratif®.

Les conditions qui doivent étre remplies pour qu'un droit a indemnisation con-

tre 1’état et les autres entités publiques (ou privés) existe sont néanmoins dif-
férentes selon la fonction de I’état de laquelle la responsabilité découle — sig-

" Desquels on souligne depuis 2001 les suivantes: Proposition de Loi n.® 95/VIIL, Project de Loi n.° 148/IX
et Proposition de Loi n.° 88/IX, présentées, respectivement, en Novembre2001, Octobre 2002 et
Septembre 2004 (disponibles sur http://www.parlamento.pt).

% Proposition de Loi n.° 56/X présentée au parlement le 20 janvier 2006 (publié au Diario da Assembleia
da Republica, II Série A N.° 81/X/1, du 28 janvier 2006, pp. 11-18 — aussi disponible sur
http://www.parlamento.pt) et approuvé par unanimité par le Parlement (Décret 150/X, publié au Diario
da Assembleia da Republica, II Série A N.° 124/X/2, de 2/8/2007, pp. 2-7). Ce décret a été envoyé au
Président de la République pour promulgation et aprés un veto politique a été réapprécié par le
Parlement et approuvé finalement avec des modifications (articles 1, n.° 1, et 15.°, n.° 3 (suppréssion
de la partie finale)) le 18 octobre (décret 171/X publié au Diario da Assembleia da Républica, I Série
A N.° 16/X/3, de 14/11/2007, pp. 2-6 ). Aprés promulgation et contreseing la loi a été publiée le 31
décembre 2007— Loi n.° 67/2007 du 31 décembre, modifi¢ par la Loi n.° 31/2008, du 17 juillet.

2Arts. 7a 11,12 a 14 et 15 de la Loi n.° 67/2007 du 31 décembre.

2 Art. 16 de la Loi n.° 67/2007 du 31 décembre.

2 Arts. 1, n.° 5, de la Loi n.° 67/2007 du 31 décembre.
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nifiant que une marge de conformation est reconnue a 1’état 1égislateur en ce qui
concerne les conditions desquelles dépend 1’existence de la responsabilité de
I’état et d’un droit a indemnisationen respectant toutefois les limites qui
découlent du droit constitutionnel interne aussi bien que du droit de I’Union
européenne et, en particulier, du principe (transnational) de la responsabilité de
I’état en cas de manquement au droit de I’Union européenne établi par la
jurisprudence Francovich”.

On aborde ensuite bri¢vementle régime infra-constitutionnel de la responsabil-
ité¢ de 1’¢état 1égislateur, lequel joue aussi un role important dans la garantie de
I’état de droit et autant que moyen de contrdle a posteriori de I’exercice d’une
marge d’appréciation par le législateur.

3.2 Responsabilité de I’état législateur: marge d’appréciation et conditions du
devoir d’indemniser

L’article 15 de la Loi 67/2007, du 31 décembre prévoit de facon expresse la
responsabilité par des dommages découlant de 1’exercice de la fonction poli-
tique-législative.

Bien que les conditions desquelles dépend le droit a une indemnisation ne coin-
cident pas totalement avec les conditions définies pour la responsabilité
découlant des autres fonctions de 1’état (administrative et juridictionnelle) — ce
qui peut étre compris notamment par le besoin de laisser a 1’Etat une certaine
marge d’appréciation concernant les choix de politique économique pour
accomplir la réalisation des buts d’intérét publique — le nouveau régime établi
par la Loi du 2007 permet néanmoins, comme permet (et impose) d’ ailleurs le
texte constitutionnel, de tenir 1’état 1égislateur responsable.

Selon ce régime, I’Etat législateur peut étre tenu responsable par des dommages
anormaux causés aux droits ou intéréts légitimes des citoyens découlant d’une
action non conforme avec la constitution, le droit international, le droit de
I’Union européenne ou une loi avec ayant valeur renforcée®.

Selon le méme régime, 1’Etat 1égislateur peut aussi, dans certaines conditions, étre
tenu responsable par des dommages anormaux aux droits ou intéréts légitimes
des citoyens découlant d’une omission d’approuver des mesures législatives
nécessaires afin de rendre exécutables des normes de rang constitutionnel*.

* Arrét de la Cour de Justice du 19/11/1991, Francovich et autres, C-6/90 et C-9/90, Rec., p. [-5357 € suivs.

# Cfr. art. 15,n.° 1, de la Loi n.° 67/2007, du 31 décembre — et concernant les lois ayant valeur renforcée
I’art. 112, n.° 3 de la Constitution de 1976.

% Cfr. art. 15, n.° 3, de la Loi n.° 67/2007, du 31. La mise en ceuvre de la responsabilité dans le cas d’omis-
sion dépend cependant de la préalable vérification par la Cour Constitutionnelle d’un cas d’inconstitu-
tionnalité par omission (du législateur) — art. 15, n.° 5 de la Loi n.° 67/2007, du 31 décembre et art. 283
de la Loi Fondamentale.



Au dela du fait que le nouveau régime ne prévoit que I’indemnisation des dom-
mages anormaux causés aux droits ou intéréts légitimes des citoyens” il faut
aussi souligner que ce régime prévoit deux ‘clause de sauvegarde’ qui permet-
tent, d’un c6té, déterminer 1’existence et I’extension de la responsabilité selon
les circonstances concretes de chaque cas et, d’autre c6té, dans le cas ou le
numéro des personnes 1ésés est si élevé qui puisse justifier, par des raisons d’in-
térét public d’exceptionnel importance, une limitation du droit a I’indemnisa-
tion, la fixation de I’indemnisation selon 1’équité et donc en valeur inférieur a
ce qui correspondrait a la réparation intégrale des dommage.

Finalement, deux aspects doivent encore étre soulignés dans la mesure ou ils
contribuent a 1’extension de la responsabilité de 1’état 1€gislateur.

En premier lieu, le fait que le nouveau régime consacre — bien que soumise a
des conditions un peu plus strictes concernant le dommage subi®* — la respons-
abilité par le sacrifice, et donc par fait licite, qui s’applique, le cas échéant, aussi
a I’état législateur.

En deuxieme lieu, le fait que le nouveau régime national, soit en général soit
particulierement en ce qui concerne la responsabilité de 1’état législateur, ne
peut pas mettre en cause I’application du droit de I’Européenne en matiére de
responsabilité de 1’Etat. En fait, ’application du principe de la responsabilité
des Etats membres par violation ou non accomplissement des obligations qui
découlent du Droit de I’Union européenne — qui conditionne, malgré le régime
nationale, les conditions substantives et de procédure concernant la reconnais-
sance du droit a la réparation des dommages et I’obtention d’une indemnisation
— peut aboutir a 1’¢élargissement de la responsabilité de 1’état 1égislateur soit
concernant, en cas d’omission ou doute,les cas ou 1’état peut étre tenu respons-
able®*, soit concernant les conditions auxquelles la responsabilité est soumise
— qui ne peuvent étre plus strictes que celles prévues par la jurisprudence établie
par la Cour de Justice de I’Union européenne®'.

" Cfr. art. 15, n.° 1 et 3, de la Loi n.° 67/2007, du 31 décembre.

* En fait I’art. 16 de la Loi n.° 67/2007, du 31 décembre, ne prévoit que 1’indemnisation des dommages
«spéciaux et anormaux.

¥ V.g. le cas de responsabilité de ’état 1égislateur par omission de transposition (ou transposition incom-
plete) d’une directive de I’Union européenne — qui n’est pas expressément prévu a ’article 15 de la Loi
n.° 67/2007, du 31 décembre — ou méme par omission d’exécution du droit de I’Union européenne.

3 Les tribunaux nationaux ont déja admis la responsabilité de I’Etat législateur découlant de la non trans-
position (intégrale) d’une directive de I’Union — v.g. arrét de la Cour d’Appel de Porto (‘Tribunal da
Relagdo do Porto”) du 7 avril 2005 (procédure n.° 0530820) ou arrét de la Supréme Cour de Justice
(‘Supremo Tribunal de Justica’) du 27 novembre 2007 (procédure n.° 07A3954).

*! Découlant de la jurisprudence Francovich, cit., et postérieure.
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4. Le principe de la force de chose jugée et les droits de ’homme

4.1 Le principe de la force de chose jugée autant que corolaire de I’état de
droit dans le systéme juridique portugais: traits généraux

Le principe de la force de chose jugée autant que corolaire de 1’état de droit
(volet acces a la justice) comprend des limites dont les premiers sont prévus par
le texte constitutionnel — le principe ne bis in idem et le droit a la révision de la
décision de justice (et a la réparation des dommages) dans le cas de condamna-
tion injuste. Au-dela de ce cas de révision d’une décision de justice — et dans le
cadre du droit d’acces a la justice, y compris le droit a un recours, en spécial,
concernant la procédure pénale, autant que garantie de défense, le 1égislateur a
congu un systéme de recours qui inclut des recours (exceptionnels) — dits
recours de extraordinaires de révision — qui permettent, dans certains cas et avec
certains fondements (notamment en cas de survenance de faits nouveaux ou
nouvellement révélés®) et selon certaines conditions, de mettre en cause des
décisions définitives avec force de res judicata. Le systéme est mis en place soit
pour la procédure civile, soit pour la procédure pénale, et aussi pour la procé-
dure devant les juridictions administratives et fiscales.

4.2 Limites au principe de la force de chose jugée et droits de I’homme:
recours extraordinaire de révision et respect du droit transnational

Le législateur infra-constitutionnel, par occasion de la réforme des procédures
civile et pénale qui a eu lieu en 2007, dans I’exercice de sa marge de conforma-
tion du droit infra-constitutionnelle, a introduit un nouveau instrument juridique
qui traduit une pondération de valeurs inhérents a deux des volets du principe
de I’état de droit (prééminence du droit) identifiés par le Rapport du Conseil de
I’Europe — I’acces a la justice devant des juridictions indépendantes et impar-
tiales dans le sous-¢élément res judicata et respect par les droits de I’homme.

On signale ainsi dans le systéme procédural civil et pénal portugais, apres la
réforme sous mentionné (2007), le nouveau fondement de recours extraordi-
naire de révision — institut qui permet la révision extraordinaire de décisions
juridictionnelles définitives, brisant prima facie le principe de la force de chose
jugée et configurant une restriction au principe de la sécurité juridique.

Selon ce nouveau fondement de recours extraordinaire dans la procédure civile un
arrét d’un tribunal portugais avec force de chose jugé peut étre objet d’un recours
extraordinaire de révision quand il y a une contradiction entre celui-ci et un arrét
définitif postérieure d’une «instance internationale de recours» obligatoire pour I’E-
tat portugais, y compris la Cour de Strasbourg et, aussi, la Cour du Luxembourg®.

2 Comme prévu d’ailleurs a ’article 4, n.° 2, da la CEDH par rapport au principe ne bis in idem.
3 Cfr. art. 771, n.° 1, alinéa f), du Code de Procédure Civile.



Concernant la procédure pénale, le Code de Procédure Pénale portugais™
prévoit un fondement extraordinaire de révision similaire: 1’impossibilité¢ de
concilier un arrét obligatoire pour ’Etat portugais rendu par une «instance inter-
nationale» avec la condamnation ou tel arrét souléve graves doutes sur la jus-
tice de la décision pénale interne.

Bien que ces nouveaux fondements de recours (extraordinaire) de révision aient
¢été congus — selon le préambule des lois qui les prévoient — pour garantir I’ef-
fectivit¢ des décisions de la Cour européenne des droits de 1’homme
(CourEDH) étant donné sa nature obligatoire pour les états parties a la CEDH,
il est sur que la prévision des normes incluent les cas de non-conformité entre
des décisions de justice nationales et des décisions d’autres tribunaux transna-
tionaux au-dela de la CourEDH — en particulier la Cour de Justice de I’'Union
européenne mais aussi d’autres, comme la Cour Pénale Internationale ou la
Cour Internationale de Justice.

Cet instrument, introduit dans le systéme juridique portugais selon la liberté de
conformation du législateur implique, d’un c6té, un nouveau limite au principe
de la force de chose jugée — prima facie non conforme avec 1’élément de 1’état
de droit relatif a ’accés a la justice dans toutes les dimensions y comprises — et,
d’autre coté, un renforcement du respect des droits de I’homme — puisque dans
la mesure dans laquelle le respect d’une décision d’un tribunal transnational
impose a I’Etat le respect d’un droit violé, le recours de révision permet de
garantir la prééminence de ce droit fondamental sur un comportement juridic-
tionnel préalable de 1’état.

Le législateur a ainsi consacré un nouveau limite au principe de la force de
chose jugée et au principe de la sécurité juridique, au nom, en dernier lieu —
puisque prima facie le nouveau instrument peut étre compris et envisage stricte-
ment du point de vue de I’accomplissement du principe de droit international
pacta sunt servanda (concrétement la Convention européenne des droits de
I’homme, dans la partie relative a ’exécution des décisions de la Cour de
Strasbourg est a accomplir) — comme d’une protection accrue des droits de
I’homme par voie juridictionnelle, impliquant une pondération entre différents
valeurs de I’ordre juridique nationale. Dans cette mesure cet instrument nou-
veau permet une garantie aussi accrue du principe de I’état de droit dans le volet
de respect par les droits de I’homme.

Si, selon les éléments de 1’état de droit énoncés par le rapport de la Commission
de Venise sur la prééminence du droit, le respect par la res judicata est un sous-
¢lément de I’acces a la justice devant des tribunaux indépendants et impartiaux
— le respect des droits fondamentaux, autant que principe et valeur-clé du
Conseil de I’Europe et principe compris dans la notion constitutionnelle d’Etat

* Cft. art. 449, n.° 1, alinéa g), du Code de Procédure Pénal.
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de droit (démocratique) peut justifier une déviation — exceptionnelle sans doute
—a I’impossibilité de réviser une décision juridictionnelle nationale définitive et
donc au principe res judicata.

Néanmoins, le régime juridique du nouveau fondement de recours extraordi-
naire — puisqu’il I’es — établi des restrictions dans son application, non seule-
ment parce que le législateur a écarté son application aux procédures en cours
a la data de I’entrée en vigueur de la réforme (1/1/2008) mais aussi parce qu’il
¢tablit un limite temporel concernant la date de la décision objet de révision. Le
recours extraordinaire ne peut donc pas étre introduit en justice aprés 5 ans
comptés sur la date a laquelle la décision (a réviser) est devenue définitive®.

Plusieurs arréts de la Supréme Cour de Justice portugaise (‘Supremo Tribunal
de Justica’) ont déja autorisé la révision d’arréts internes (pénales) a la suite de
trois arréts de la CourEDH qui ont condamné 1’Etat portugais par violation de
I’article 10 de la CEDH?**"".

3 Cfr. Art. 772.°, n.° 1, du Code de Procédure Civile.

36 STJ, arrét du 23.04.2009 — affaire 104/02.5TACTB-A.S1, non publié (disponible sur http://www.dgsi.pt),
rendu a la suite de CourEDH, arrét du 27.03.2008, Azevedo c. Portugal, non publi¢ (Requéte n.°
20620/04), disponible sur http://echr.coe.int; STJ, arrét du 27.05.2009 — affaire 55/01.0TBEPS-A.S1,
non publié¢ (disponible sur http://www.dgsi.pt), rendu a la suite de CourEDH, arrét du 24.04.2008,
Campos Damaso c. Portugal, non publié¢ (Requéte n.® 17107/05), disponible sur http://echr.coe.int; STJ,
arrét du 15/11/2012, affaire 23/04.0GDSCD-B.S1, non publié (disponible sur http://www.dgsi.pt),
rendu a la suite de CourEDH, arrét du 20.10.2009, Alves da Silva c. Portugal, non publié (Requéte n.°
41665/07), disponible sur http://echr.coe.int.

7 D’autres arréts du STJ ont quand méme refusé d’autoriser la révision extraordinaire d’arréts prélables a
des décisions de la CourEDH — voir STJ, arrét du 06.10.2010, affaire 1106/02.7PBBRG-E.S1, non pub-
lié (disponible sur http://www.dgsi.pt) etSTJ, arrét du 21/03/2012 — affaire 868/04.1 TAMTS-B.S1, non

publié (disponible sur http://www.dgsi.pt).



ITPUHIINUIIBI ITPABOBOT'O TOCYAAPCTBA
B ITIOCTAHOBAEHUAX KOHCTUTYLHNOHHOI'O
CYAA PECITYBAUKHN MOAAOBA

BUKTOP IIOITIA

Cyova Koncmumyuyuonnoeo Cyda Pecnybauxu Moadosa,
doKkmop xabuaumam npasa, npogheccop yHusepcumema

[TpaBOBOe TOCYyA@QPCTBO IIpeAplloAdraeT TapMOHU3AIUI0 W paBHOBeCHe
Me>XKAY ABYMSI COCTABASIOLIMMU 3TOI'O IIOHSATUS B CMBICAE I'OCIIOACTBA 3a-
KOHQ, TO eCTh ero IOAHOTO BEPXOBEHCTBA, C IIeAbl0 Oo0ecrnedyeHus IpaB U
cBOOOA, 4YerOBeKa. [I3BeCTHO, YTO IIPABOBOE TOCYAAPCTBO BO3HUKAO B
XVII-XVIII Bekax B 3alaAHBIX CTPaHaX BCAEACTBUE PEBOAIOIMM, HAIlpaB-
AEHHBIX MPOTUB (PEOAAABHOTO TPOU3BOAA. IJTa KOHIEMIIMS CTaAa BHOBD
aKTyaAbHOU B COBPeMEHHOMU 3II0Xe B CBA3M C OIBITOM TOTAAUTAPHOIr'O pe-
>KMMa MHOTHX eBpoIleMckux cTrpaH. CaepyeT OTMeTUTh, YTO IIPaBOBOE Io-
CypapCTBO CBOMMU OCOOEHHOCTSAMU (DAKTUUECKU OTOXKAECTBASETCH C AU-
OeparbHO-AeMOKPATUYECKUM IOCYAAPCTBOM. Kak OBl TO HU OBIAO, IIPABO-
BO€e I'OCYA@PCTBO IIPEACTaBASEeT COOOM BBICIIYIO CTAAWUIO COLIMAABHO-IIOAM-
TUYECKOUW OpraHm3alum oOOIecTBa, YTO IOATBEPIKAEHO MHCTOPUUECKUM
OTNBITOM, OAHAKO 3TO He 0O3HayaeT, YTO OHO He CIIOCOOHO K COBepIlIeH-
CTBOBAHUIO.

YTo KacaeTcs MOHATHS "TIpaBOBOE TOCYAAPCTBO', TO B CIEITMAaABHOU AUTE-
paType MOXHO HAWTH HECKOABKO AECSITKOB €T0 ONPEAEAEHUH, UTO SIBASET-
Cs eCTEeCTBEHHBIM, TPUHUMAs BO BHUMaHMe TOT (DAKT, YTO dYallle BCEro 3TO
MIOHSAITHE PACCMATPUBAETCS BO B3aWMOCBSI3M C IOHSATHEM 'AeMOKpaTus',
TaK)Ke MMEIOIUM AecATKH onpepereHut. 2Kak [lleBaabe ompepeasieT "mpa-
BOBOE TOCYAApPCTBO" Kak "(POpMYy IMOAMTUYECKOTO peKrMa, B KOTOPOM
BAACTh TOCYAAPCTBa HAXOAMTCS B paMKax IpaBa ¥ OrpaHUYeHa IpaBoOM'.
Kownteniys mpaBOBOTO TOCYAApPCTBa Obira pa3paboTaHa B KOHTUHEHTAAD-
HOoM EBpolne HeMenKOM IOPUAUYECKOU AOKTPUHOM B KOHIEe XX CTOAETH,
OAHAKO CaMO BBIpa’keHme "TpaBoBOe TocypapcTBo’ - "Rechtsstaat” Bmep-
Bble MCIIOAB3YeTCd B HeMENKOU H0PUANYECKOU TepMuHoOAoruu XIX croae-
TS, @ BIIOCAEACTBUU W BO (PpaHITy3cKOoM AoKTpuHe - "Etait de droit", u
MTOCTEIIEHHO PACIpPOCTPaHIeTCs Ha KOHTUHEHTE B MPUCYIIEH AAST Ka’KAOTO
si3pika TepMuHoroTuu: "Estado de derecho” Ha ncmaHcKkoM si3wike, "Stato di
dirito" Ha UTAALSIHCKOM U T.A.

[To mMHeHuio pyMbIHCKOTO mnpodeccopa Tyaopa ApsraHy, HpUHIUIAMU
IPaBOBOI'O T'OCYAAPCTBA ABASIOTCS:

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLITUOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN
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BUKTOP IIOITA. KOHCTUTYIIMOHHBIN CYA PECITYBANIKU MOAAOBA

- I'lpuHIIUII eCcTeCTBEHHBIX ITpaB M CBOOOA 4YeAoBeKa. AeKaapamusd Ipas
JyeAOBeKa U rpakpaHuvHa (1789) mepeHMMaeT MAeu COIMaAbHOM (PUAOCO-
dun A>koHa /AOKKa - TOAAMHHOM "OMOAUM AnOeparu3Ma U MHAUBHUAYa-
Au3Ma" - ¥ B CT. 2 IIPEAYCMaTPUBAET, UYTO "UeAb KAXKgOro rocygapcmsBen-
HOTO CO0l03ad cocmaBAsiem obecneueHue ecmeCmBEHHbIX U HEOMBbEMAEMbIX
npaB ueaoBekd', a B CT. 16 MOABITOXKMBAET OTHOCUTEABHO KOHITEIIITUM
IIPaBOBOIO rocyapapcrsa: "ObujecmBo, B KOMOpPOM He obecneueHo npaBo
NOABL30BAHUS NPABAMU (Y€AOBeKA U IPAXKgaHuHA) U He NPOBegeHo pasge-
AeHnue BAacmel, He umeem KOHCMumyuyuu'.

- OurocoCcKrUl TPUHITUIT €CTEeCTBEHHEBIX IIPAaB M CBOOOA YeAOBeKa O3Ha-
YaeT He TOABKO TO, UYTO IIPU POKACHUM Ka’KABIM MHAMBHAYYM IIOAyYaeT
IIpaBa M CBOOOABI, HO M TO, YTO CKOABKO CYII[eCTBYET UYEAOBEK, CTOABKO
CYIIECTBYIOT €T0 IpaBa M CBOOOABI. [IpaBa M CBOOOABI, CBOMCTBEHHEIE
MIPUPOAE YEAOBEKA, SIBASIOTCSI HEOTHEMAEMBIMH, C OAHOM CTOPOHBI, AAS
TOCYAQPCTBQ, & C APDYTOM CTOPOHBI, AASI X HOCUTEAS - YeAOBeKa. JTO 03-
HayaeT, YTO rOCYAAPCTBO OTPAHUYEHO MMEHHO TeM, UTO SIBASETCS ecTe-
CTBEHHBIM AASI IIpaBa - YEAOBEKOM, CYOBEKT IIPABOBOM CHUCTEMBI SBAS-
SICh BBIPA3UTEAEM JTOM CHCTEMBI, 9TO OCHOBLIBAETCS W Ha ITOAOKEHUU
YeAOBeKa, Ha Te yKe dAeMeHTHI 'omni et soli”.

3aKOHOAATEABCTBO PecnmiyOAMKU MOAAOBa COAEPIKUT PAA IOAOKEHUHN, KO-
TOpble IIPOBO3TrAaIiaioT PecnybAnKy MoAAOBaA Kak IIPaBOBOE TOCYAAPCTBO,
IPeTBOPss ero TpebOBaHMA B JKU3Hb. 1aK, B ipeambyae Koncturymnuu Pec-
myoanku Moaposa (MO Nel/1, 1994r.) copepskutcst moroskenue: "[Ipusna-
BAs NpaBoOBOe Trocygapcmpo, I'PAKGAHCKUU MUp, geMOKpamuio, gOCIMOUH-
CIMBO 4YeA0BeKQ, ero npaBa u cBoboghbl, CBOOOgHOE pa3Bumue 4eA0BeuecKolU
AUYHOCIMU, CNPABEgAUBOCMb U NOAUMUYECKUU NANOPAAU3M BbICWUMU UEH-
Hocmsamu".

B cratbe 1 KoHCcTHUTylIMg 3aKpenaseT, 9To PecnmyOanka MoAapOBa - A€MOK-
paTudeckoe IMpaBOBOE rOCYAAPCTBO, B KOTOPOM AOCTOMHCTBO YEAOBEKa, €T0
mpaBa ¥ CBOOOALI, CBOOOAHOE Pa3BUTUE UYEAOBEUECKOU AMUYHOCTH, CIIPABEA-
AUBOCTL U ITOAUTUYECKUU IIAIOPAAKMI3M SABASAIOTCA BBICHIMMUW IIE€HHOCTIMU U
rapaHTUPYIOTCS.

A crarpa 7 ycraHaBAuBaeT, uTo KorHcturynusa Peciybanku MoapoBa ABAS-
eTcs ee BroicimuM 3akoHOM. Hu OAMH 3aKOH MAM MHOM IIPAaBOBOM aKT, IIPO-
TUBOpeYalllie MOAOKeHUIM KOHCTUTyLMY, HEe UMEIOT IOPUAUYECKOU CHABL.

ITocranoBaeHueMm Ne 28 or 5 mapTta 2013 ropa IlapaaMeHT BBEIpa3uA BOTYM
HepoBepusd [IpaButeabcTBYy PecniyOaukyu MoapOBa, pyKOBOAUMOMY IIpeMs-
ep-MuHuCTpoM Baapummupom @unat. HepoBepue K [IpaBuUTeAbCTBY BhIpa-
>KeHO, 'AaBHBIM 00pa3oM, Ha OCHOBAHUU IIOAO3PEHUU B KOPPYILUHU, IIpe-
BBIIIIEHUN CAY’KE€OHBIX IIOAHOMOYMU U 3AOYIOTPEOAEHUN BAACTHIO.

[MTpembep-muaucTp Brapumup Dunat npepactaBua 8 mapTta 2013 ropa Tpe-
3upeHTy Pecniybamku MoapoBa orcraBKy [lpaButeabcTBa. B TOT >Ke pAeHB
[Tpe3upeHT nopnucan Yka3 Ne 534-VII, KOTOpBIM HPHUHSAA OTCTaBKy [IpaBu-
TeAbCTBA. TeM ’Ke yKa3oM I'AaBa I'OCyAapCTBa IIOCTAHOBUA, UTO AO IIpHHe-



CeHUs IIPUCATH YAeHaMU HOBOro IlpaBUTeABCTBa OTIIDABA€HHOE B OTCTAaB-
Ky ITpaBUTEABCTBO OYAET HCIOAHATH TOABKO (DYHKIWM YIIPABAEHUS O0-
L[eCTBEHHBIMHU AEAAMHU.

Opnako YkazoM Ne 584-VII ot 10 anpeaa 2013 ropa [lpesupenT PecniyOau-
K1 MonapoBa yrBeppauA Baapumupa DuaaT KaHAMAATOM Ha AOAJKHOCTH
[TpeMbep-MUHUCTPA U IIOPYUYUA €My IIOATOTOBUTHL IIPOTPaMMy AesaTeAbHOC-
Tu [IpaBUTEABCTBa, C(hOPMHUPOBATEL €r0 COCTaB W IPEACTaBUTH [laphraMeH-
Ty Ha paccMoTpeHUe. BBIA CO3paH CTpPAaHHBLIM NpeleAeHT, KOTAQ HaKa3aH-
HOoMYy IlapraMeHTOM B CBSI3U C IMOAO3PEHHMSMU B Koppynnuu IIpembep-
MUHUCTPY IPEAAOKEHO BHOBb 3aHSATH AOAJKHOCTL [Tpembepa.

OoOpamenue B KouHcTuTynuoHHBIN CyA OBIAO IIPEACTAaBAEHO IIapAaMEHT-
ckoU (ppakimer AmbeparbHON NapTUU. AENyTaThbl IIPOCUAU PA3bICHUTH,
BIIpaBe AU [IpemMbep-MUHUCTP [IpaBUTEABCTBA, CAOKUBIIUN TOAHOMOUYMS
BCAEACTBHE BhIpakeHus [lapaamMeHTOM BOTyMa HEAOBEPUS B CBI3M C OOBU-
HEHUSIMU B KOPPYUIINHU, MPEBBIIEHUN CAY’KEOHBIX ITOAHOMOUYMU W 3A0Y-
MOTPeOAEHUU BAACTBLIO, UCIOAHITH B AAABHEUIIEeM AOAKHOCTHBIE OO0si3aH-
HOCTHU AO TIPUHECEHUs IIPUCITU YAeHaMK HOBOro [IpaBuTeabcTBa UAM [Ipe-
3uAeHT PecniyOamky MoapoBa 00513aH yKa30M Ha3HAUNTh BPEMEHHO HCIIOA-
HAroIIero 00s3aHHOCTU [ IpeMbep-MUHUCTPA U3 YUCAA YAEHOB YIIIEAIIEro B
orcTaBKy [lpaBuTeabcTBa. Tak’ke OHM TPOCUAU PA3bBACHUTb, MOJKET AU
OBITh Ha3HaUeH BHOBb Ha TOU ’Ke AOAJKHOCTU HaKa3aHHBIN 3a KOPPYMIITUIO
YHMHOBHUK.

B npungaTrom noctaHoBAeHUN KOHCTUTYIIMOHHBIN CyA OTMETHUA, YTO IPOBO-
3TAQIIEHHBIN B npeaMOyae KOHBeHIIMM NPUHIIMI IIPAaBOBOTO I'OCYAApPCTBA
SIBASIETCSI "DAEMEHTOM OOIIEeT0 AYXOBHOTO HACAEAMS TOCYAAPCTB-UYAEHOB
Cosera EBponbl" u oTHOCHUTCSI K KOHBEHITUM B IIeAOM. DTOT IIPUHITUII IIpa-
BOBOTO I'OCYAQPCTBa 3aKpPENUA, B YACTHOCTH, YCTAHOBAEHHOE CYAOM Tpebo-
BaHWE 3AllUTHI OT ITPOU3BOABHOTO BMENIATEABCTBA ITYOAMYHBIX BAACTEH.
[TpuHIMT "TPaBOBOTO TOCYAAPCTBA" 3aKpeNAeH TaKKe PSIAOM Me’KAyHa-
POAHBIX aKTOB O IIpaBax YeAOBeKa M APYTUMHU aKTaM#, KOTOpbIe yCTaHaB-
AMBAIOT COOTBETCTBYIOIIME CTAHAAPTHI B 3TOU oOAacTH. Tak, II€eHHOCTH
IIPABOBOI'O I'OCYAAQPCTBA IPOBO3TAAlIeHHl B [IpeaMOyae BceoOmielt pekaa-
panuu npas dearoBeka. Pesoaronima Kommccum OOH 1mmo mpaBaM denoBeKa
Ne32/2005 o AeMOKpaTHM W IIPaBOBOM T'OCYAQPCTBE PAcCMaTpPUBAET DdAe-
MEHTHI Pa3AeAeHUs] BAACTeM, BePXOBEHCTBa 3aKOHa W pPaBEHCTBA BCeX IIe-
pea 3akoHOM. COraacHO AQHHOMY AOKYMeHTYy inter alia:

- Hanmomuuaet, 4To AAd 3aKOHHOTO M 3(P(PEKTUBHOT'O ITPAaBUTEABCTBA B3au-
MO3aBHCHUMOCTb MEJKAY ACMCTBUTEABHOU AE€MOKpATHeN, OTBETCTBEHHBIMU
W CUABHBIMU OPTaHAMU M PEAAbHO CYIIECTBYIOUIUM IPABOBBIM T'OCYAApP-
CTBOM SIBASIETCS CYIJ€CTBEHHOM.

- HannoMuHaeT, 94TO AeMOKpaTHU3alysd MOXKeT OBITh XPYIIKMM IIPOIleCCOM U
AT CTAOMABHOCTU A€MOKPATH4YeCKOro O0llleCTBa IIPaBOBOE I'OCYAAPCTBO
U yBa’KeHUe IIpaB YeAOBeKa SABASIOTCS CYIeCTBEHHBIMU.

- Hamomuuaetr, uTo T'OCyAaQPCTBA SIBAFIOTCA I'apaHTaAMK A€MOKPATHH, IIpaB
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YeAnOBeKa U IIPAaBOBOI'O I'OCYyAdpPCTBa U HeCYT OTBETCTBEHHOCTL 3a OCy-
miecCTBAEHHE UX B TIOAHOM mepe.

[TpusblBaeT rocypapCcTBa-YA€HBl IIPEAIPUHATH [IOCTOSHHBIE YCUAMS AAL
YKpeIIAeHHs IIPAaBOBOTO I'OCYAAPCTBA U IPOABUIKEHUS AeMOKpPAaTuU depes:
rapaHTUPOBaHUE TOTO, UTO HU OAWH OPraH, HU OAHO IyOAWYHOE UAM 4acT-
HOe AUIIO He OyAeT CTaBUTH ceOs IpeBHIle 3aKOHAQ, oOeclieunBast, 4To:
BCe AOAJKHOCTHEBIE AUIQ, BHE 3aBHUCHMOCTH OT CBOEM IIO3UIINH, He3aMeA-
AUTEABHO U B IIOAHOU Mepe OyAyT IIPUBAEKATbCS K OTBETCTBEHHOCTHU 3a
Ar0OOe coBepllaeMoe MMM HapyllleHHe 3aKOHQ@; CTpaTeruu U BCeoObeM-
AIOIIIYe aHTUKOPPYNIIMOHHBIE Mepbl OYAYT Pa3BHUBATHCS U IIPUMEHSATHCS
apAeKBaTHBIM 00pa3oM, 4YTOOBI COXPaHWUTL HEe3aBUCUMOCTbL U OecIpu-
CTPAcCTHOCTh CyAeOHOM CHCTeMEl, a TaKKe O0eCIleuUTh IIpHBAEUYEeHHEe K
OTBETCTBEHHOCTU YAEHOB CyAeOHOM, 3aKOHOAATEABHOM U UCIIOAHUTEAb-
HOM CHCTEeM.

Konrenmus "mpaBOBOTO TOCYAAPCTBA" BMECTe C AeMOKpaTHeu U ImpaBaMu
YeAOBEKa, 3aKPENAeHHBIMU TakykKe W B IpeamMOyae EBporelickoi KOHBeH-
MU TI0 IIPaBaM YEeAOBeKa, IPEACTaBASIOT coboi Tpu ocHOBHI CoBera EB-
POIIBI, MEXKAYHAPOAHOM OpraHM3allliy, YAEHOM KOTOPOM sBAsieTcs U Pec-
nyoanka MoapoBa.

OpraHuzanusg no 6e30MacHOCTH U coTpypHuYecTBY B EBpone (OBCE) u ro-
CYAQPCTBa-4YAEHBI B3SAM Ha cebsi 00s3aTEeABCTBa, CBI3aHHBIE C MPUHITUTIA-
MM IPaBOBOTO T'OCYAAPCTBa, AEMOKpaTHUHM U IIpaB dYeAroBeKa. Tak, Pemenue
Coseta muauctpoB OBCE Ne¢7/08 o KOHCOAMAAIIMU IPABOBOTO TOCYAAp-
crBa Ha npocrpaHcTBe OBCE mnpusbsiBaeT rocypapcTs-ydacTHUKOB OBCE
BBIIIOAHSATE B34ThIe Ha ce0s 00543aTEABCTBA 11O COOAIOAEHUIO IIPABOBOTO TO-
CyAQpPCTBa KakK Ha MEKAYHAapOAHOM, TaK M Ha HAIIMOHAABHOM YpPOBHE,
BKAIOUAs BCE ACIEeKThl, CBSI3aHHBIE C 3aKOHOAATEALCTBOM, YIIPaBAEHUEM U
nmpaBocyaueM. Takyke 3TOT AOKYMEHT IIPU3BIBAET TOCYAAPCTBa YKPENAITH
CBOU YCUAUS B I[EASIX MOBBIINIEHUSI OTBETCTBEHHOCTH IOCYAQPCTBEHHBIX Op-
TaHOB ¥ O(PUIIMAABHBIX AUI], YBa’KEHHUSI TPAaBOBOTO IOCYAAPCTBa B ITyOAWY-
HOM YIIPaBAEHUH, a TaK’Ke POAM KOHCTUTYIMOHHBLIX CYAOB B oOecliedyeHUN
COOAIOAEHUST TIPUHIIMIIOB TPAaBOBOTO TOCYAAPCTBA, AEMOKPATHUH U IIPaB de-
AOBEKa BCEMHU TOCYAAPCTBEHHBIMU OpTaHaMH.

B EBpomnerickom Coro3e KOHIENNWSA MPAaBOBOIO I'OCYAAPCTBA 3aKpeNnAeHa
B npeamMOyae M B CT.2 AoroBopa o EBpPONENCKOM COI03e, COTAACHO KOTO-
poit: "B ocHoBe Coro3a AeKaT IIeHHOCTU YBa)KeHUSI YeAOBEUYECKOTI'O0 AOCTO-
WHCTBQ, CBOOOABI, AEMOKpPAaTHH, PAaBEHCTBa, NPABOBOIO rocygapcmsaa U cOO-
AIOAEHUST TpaB yeproBeka'. Takke 3TOT HMPUHITUT AEKHUT B OCHOBE BHETII-
Hel AeATEeABHOCTH EBPOIIENMCKOro COI03a M 3aKpelAeH B IIpeaMOyae Xap-
TUM EBpOIEencKoro corwsa 00 OCHOBHBIX IIPaBax.

Xota Pecnybanka MoapoBa He gBAseTCS YAeHOM EBpPOIIENCKOro COI034, €B-
porelrickas uHTerpanusga OblAa IPOBO3rAalleHa B [Iporpamme AeITeABHOCTH
[TpaBuTeAbcTBa "EBpomeiickasg MHTeTpanus: cBOOOAQ, AeMOKpaTus, OAaro-
coctosuue, 2011-2014" B KauecTBe HAIIMOHAABHOT'O MMPUOPUTETA, TAKUM 00-



pasoM, PeciyObanka MoapoBa AOAJKHA CA€AOBATH OCHOBHBIM IIPUHIUIAM U
nenHoctaMm EBponerickoro Coro3a.

HpI/IHI_[I/IHBI IIPAaBOBOT'O I'OCyAApPCTBa IIPpEAIIOAAT'dlOT obecIrieyeHre 3aKOH-
HOCTH, HpaBOBOfI OITPEAEAEHHOCTH, 3aIIpeT IIPOMN3BOAQ, CBO6OAHBII>1 AOCTYIL
K IIPaBOCYyAWIO B HE3aBHCHMBIX U 6eCHpI/ICTpaCTHBIX CYAe6HbIX MHCTAaHII1-
X, BKAIOYAsA CYAQGHBIﬂ KOHTPOABL aAMUHUCTPATUBHBIX aKTOB, CO6AIOA€HI/IQ
IIpaB 9eAOBeKa, OTCYyTCTBHE AUCKPUMHWHALIMKY W PABEHCTBO BCEX IIepep, 3a-
KOHOM.

Koncturynmonnsii Cya B CBOeM IOCTA@HOBAEHHUM OTMETHMA, 4TO OOphOa C
KOppyInuen 3asBAeHa KaK HallMOHAAbHAas 3ajadya Pa3sAMYHBIMU Me>KAyHa-
POAHBIMU 0053aTEABCTBAMU M HAIIMOHAABHBIMU AOKYMEHTaMHt, TAKUMU, Kak
HamuonanbHag aHTUKOpPpYHIMOHHAasA cTpaterus Ha 2011-2015 roabl (yTBe-
pxaeHHasa [TocranoBaenuem IlapaamenTta Ne 154/2011) u IlhaH AedicTBUH
o ee BHeppeHmio Ha 2012-2013 roabl (yTBep>KaeHHBIN [locTaHOBAEHHEM
[MTaparamenTta 12/2012), CrpaTerusi pedopMHUPOBaHUs Cephbl TPaBOCYAUS
Ha 2011-2016 ropwr (yrBep>kaeHHas 3akoHoMm Ne 231/2011) u Tlnhanm
AEUCTBUM 110 ee BHEAPEHUIO (yTBep>KAeHHBIN [locTaHoBAeHUEM [lapAraMen-
ta Ne 6/2012), 3akon Ne 90/2008 o mpeaynpekpeHUM U OOphOe ¢ KOppyT-
nueri, Ctpaterusa o6 MHCTUTYIIMOHAABHOU KOHCOAMAAIIUK HallmoHaAbHOTO
IeHTpa no 6ophbe ¢ Koppynuueu (yrBepkpeHHas [loctanoBaenuem Ilap-
AamenTta Ne 232/2012).

KorcturynuonHsemi Cyp yKasaa Ha TO, YTO KOPPYILMS IIOAPHIBAET AEMOK-
paTUIo ¥ MPaBOBOE TOCYAAPCTBO, IIPUBOAUT K HapYIIEHHUIO IIPaB YEAOBEKa,
paspyuiaeT 3KOHOMHKY M YXYyAIllaeT KadeCcTBO >KM3HU. CAeAOBATEABHO,
Oopbba C KOPPYHIIUeN IBASETCI HEeOTHEMAEMOM YacThIO IIPAaBOBOTO TOCY-
AApCTBa.

AOBepI/Ie K I'OCyAAPCTBEHHBIM OpPraHaM, K ITIOAUTUYECKUM U HY6AI/I‘-IHBIM AN~
IIaM CBSI3@HO C OJKUAQHUSIMM I'Pa’KAQH, C Te€M, 4TO 3TU AUIla U OpraHbl Oy-
AYT A€UMCTBOBATH B UX MHTepecax. AoBepHe K rOCYAAPCTBEHHBIM OpraHaM
SIBASIETCSI 9aCTBIO ''COITMAABHOTO KalWTaAa' HaApsIAy C OOIMUM AOBepHeM (K
AIOASIM) U CETBIO PA3AMYHBIX accolmanuil Atoped. OO beAUHUTEABHBIN DAe-
MEHT, Ha3bIBaE€MBIM "AOBepHe K I'OCYAAPCTBEHHBIM OpraHaM", CIIOCOOCTBY-
eT OOABIIIEMY YYaCTUIO I'PA’KAQH B c(pepe OOIIeCTBEHHOM KU3HU. Y POBEHb
AOBepus OOILIeCTBA K FOCyAAPCTBEHHBIM OpraHaM BAUSET TaKKe Ha 9KOHO-
MHUYeCKOe pa3BUTHe O0IlecTBa. YKpenAeHue pAoBepus K [lapaamenty, Ilpe-
SUACHTY U l_[paBI/ITeABCTBy, KdK K OCHOBHBIM TI'OCyAAPCTBEHHBIM OpPraHaM,
CHMMBOAU3UPYIOMIUM A€MOKPATHIO, IPSIMO B3aUMOCBA3aHO C 3(h(PEeKTUBHOU
peaamnsaliyell TpUHIUIA IIPABOBOTO T'OCYAaPCTBaA.

B cooTBeTCTBUYM C OCHOBOIIOAATAIOUINM IIPUHITUIIOM IIPaBOBOI'O I'OCYAAPCTBA
AUIQ, 3aHUMAlOIe PYKOBOAMIINE AOAKHOCTH, AOAKHBI AOKa3aTh, YTO OT-
BEUaloT BBICOKMM MOPAAbHBIM TpeOoBaHUSIM. Boaee TOro, B cAydae, e€CAu
OOHApY>KMBAETCs, YTO 3TO YCAOBUE He BLIIIOAHSETCS, MTHOPUPOBAHUE ITO-
ro gakra M Ha3HaueHHe/OCTaBAeHUEe Ha PYKOBOAMIIEN AOMNKHOCTU AW,
0e3yIIpeYyHOCTh KOTOPOr'o BBI3bIBaeT COMHEHMe, O3HaudaeT IIpeHeOpeskeHue
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NIPUHIIUIIAMY IIPaBOBOI'O T'OCyAApPCTBa. Beab IpaBOBOe TOCYAQPCTBO SIBASIET-
Cs KOHCTUTYIIMOHHOM II€HHOCTBIO, M OXPAHSAThH ee CAeAyeT B IIOAHOM Mepe.

B aTOM >ke KOHTeKCTe CT. 56 KoHCTUTYyIIUM IpepycMaTpUBaeT, YTO 'Tpak-
AdHe, KOTOPBIM AOBEpeHBI I'OCYA@pPCTBEHHBIE AOAJKHOCTH, [...] HeCyT OT-
BETCTBEHHOCTh 3@ YeCTHOe UCIIOAHeHUe CBOUX obOsizaHHOCTeH [...]". Takum
006pa3oM, OTBETCTBEHHOCTH SIBASIETCS II€HHOCTBIO, KOTOpas 3aKpeIllAeHa B
Koucturynuu. KonctutynnouHbd Cya IIOAUEPKHYA, YTO B OCHOBE IIOAUTH-
YeCKOM OTBETCTBEHHOCTU A€KUT KOHIENIIUS IIPAaBOBOIO U AeMOKpaThdec-
KOT'O TOCyAapCTBa, M 3Ta OTBETCTBEHHOCTH OTHOCUTCS K AHMIIAM, 0OAaAQIo-
UM IIOAUTUYECKUM MaHAATOM. [Ipe3yMmIusg HEeBUHOBHOCTHU, IIPEAYyCMOT-
peHHas B cT. 21 KOHCTUTYyIMU KaK MPHUHIIUI YyTOAOBHOTO CYAOIIPOM3BOA-
CTBQ, He NIPMMeHNMa K IIOAUTHYECKON OTBETCTBEHHOCTH.

B nmocranoBAeHUMN IIOAUYEPKHUBAETCA, 4TO KOHCTHWHHOHHBIﬂ CYA HNCXOAUT
W3 MPpUHIUIIG, 9YTO AIOOOM ITOAUTHUYECKUH MAHAQT AONAKEH OCHOBBIBATHCA HA
AOBEpPUH TI'Pa>XAAH U UX HpeACTdBHTeAeﬁ. HpI/I HOAAI/IHHOI‘/’I AEMOKpPATUU AB-
AddeTCd HOpMOI‘/’I, YTOOLI AUIa, KOTOPbIE YyTPATHUAU AOBepHe O6I_U;eCTBa, He-
MEANEHHO IIOAAAM B OTCTABKY, HE OXXHAQAAA, YTOOLI UX CHSIAU C AONKHOCTH.

B sTtom cmeicae KorCcTHUTynmoHHBIN Cyp oTMeTuA mutatis mutandis U pac-
CYy>Kpad a contrario, 9TO0 CAy4am, KOTAQ AUIlQ, OTCTPAHEHHBIE OT BAACTHU IIO
OCHOBAHUSAM, CBSI3@HHBIM C KOPPYILWeM, Ha3HAYaIOTCd B KPATKHE CPOKU
Ha BBICOKHE PYKOBOALIIINE AOAKHOCTH B TOCYAQPCTBe, Oe3 IIPUBEAEHUS AO-
Ka3aTeAbBCTB B IIOAB3Y HEOOOCHOBAHHOCTU OOBWHEHMU, IIPUBEAIINX K OT-
CTaBKe, SIBASIOTCSI He TOABKO AOCTOMHBLIMU IOPUII@HUS, HO U HEIpUeMAe-
MBIMHU. B 3TOM KOHTEKCTe Ha3HaueHHEe Ha PYKOBOAAIINE AOAKHOCTU AWII,
B 0e3yIpedHOCTH KOTOPHBIX CYIIECTBYIOT COMHEHUS WAU KOTOPBIE OBIAU
CHSTHI C AOASKHOCTH II0 OCHOBAHUSIM, CBSI3aHHBIM C KOPPYIIMEH, IPOTUBO-
peuYuT NPUHIHUIIAM IIPaBOBOTO TOCYAAPCTBaA.

[MTocae IPUHATHS PE3OAIOLIMU O BOTyMe HeAOBepHs, MaHAAQT AOBepus, Iipe-
AOCTaBAeHHBIY [lapraMeHTOM, TpeKpaliaeTcs, a UCIOAHUTEABHBIM OpraH
YXOAUT B OTCTaBKY. VI3 3TOr0o cAaepyeT, 9TO BOTYM AOBepusi Ans [IpaBuTens-
CTBa MMeeT He TOABKO 3HaueHHe OOAMYEeHHUS eTO Ha 3TOM OCHOBE HMCIIOAHU-
TEABHOUW BAAQCTBIO, HO M TPEATIoAaTaeT HeOOXOAMMOCTH UMETh B TeUeHUe
BCEro MaHAATa MOAAEPIKKY IIapAaMEHTCKOTO OOABIIMHCTBA, T'OAOCAMHU KO-
TOpPOro OH ObIA chopmupoBaH. Ecam aTa mopAAEpIKKa, @ 3HAUUT U AOBepue,
KOTOpO€e OHAa IIpeAlioAaraeT, OoAee He CYIeCTBYIOT, PE30AIOIUS O BOTyMe
HeAOBepHs, BO3MOJKHOCTBIO (hopMUPOBaHUsI HOBOro [IpaBUTEABCTBa, CO3-
AQeT YCAOBUSL AASI BOCCTAHOBAEHUSI PABHOBECHUS MEXKAY 3aKOHOAATEABHOU
U UCIOAHUTEABHOM BAACTAMH. TaKuUM 00pPa3oM, PE3OAIOIIHNS O BOTyMe He-
AOBEDPHUS SIBASIETCS IOPUAMYECKUM AaKTOM, KOTOpPBIM [lapaaMeHT MO’KeT
OTO3BaThb CBOE AOBepue K HCIOAHUTEABHOMY OpPraHy.

B cBeTre n3nroxxenHoro Kounctutrynuonusiii Cya IOAYEPKHYA, YTO IIPABOBOE
TOCYAAPCTBO He aBAfAeTCS (PUKIIUEel, UMeIOIell TOABKO A€KAAPATUBHBIN Xa-
pakrep. CyllecTBOBaHKe IIPAaBOBOI'O I'OCYAAPCTBA AOAKHO IIPOSIBASITHCS B
IpaKTU4YeCKuX AeUcTBUAX. KoHCTUTYIMOHHBIN CyaA OTMETHA, YTO B IIEASX



COOAIOAE€HUSI KOHCTUTYIIMOHHOI'O IIPHUHIMIIA IIPABOBOIO I'OCYAAPCTBA U yBa-
KeHUs OOIIMX MHTEPECOB I'Pa*kAdH CYILLECTBEHHO HEOOXOAMMO, YTOOBI OBI-
AU IIPEANTPUHSITHI 6e30TAaraTeAbHBIe MepPhl IO O00ecnedyeHUuI0 IIPUOCTaHOB-
A€HUS IIOAHOMOYHUM MAW OTCTaBKU MUHUCTPOB M APYTMX OTBETCTBEHHBIX
AOMJKHOCTHBIX AMIl, B Oe3yIPeYHOCTH KOTOPHIX CYLIEeCTBYIOT pa3yMHBIE
COMHEHMUS.

B oGocHoBaHuu cBoero nocraHoBAeHUss KoHCTUTynMOHHBIN CyaA HMCXOAWA
M3 TOU IPEe3yMIIUH, 4YTO, IPUHAB PE30AIONUI0 O BOTyMe HepoBepusd, Ilap-
AAQMEHT AEMCTBOBAA C BBICOKOM OTBETCTBEHHOCTBIO, CBOMCTBEHHOU BEHICIIIE-
MY IIPeACTAaBUTEABHOMY OPraHy HapOAQ.

BMecTe ¢ TeM gBASETCS YCTAHOBAEHHBIM (DAKTOM TO, YTO OOBHHEHHUS B KOP-
PyILIUM He NPUBEAU HU K OTCTaBKe IIpeMbep-MUHUCTPA, HU K €ro UHUIUA-
aTuBe O BPeMEeHHOM IIPUOCTAaHOBACHUM ITOAHOMOYHNM/CHATUU C AOASKHOCTHU
IIOAO3PEBAEMBIX B 3TOM MHUHUCTPOB U APYTUX BBICOKOIIOCTABACHHBIX AMII.
Hanportus, Korcrurynuonsusi Cya U BCA OOIIeCTBEHHOCTb CTAaAU CBHUAE-
TeASIMM IIOIBITOK IIPENATCTBOBAHUA AEATEABHOCTH OPIaHOB YTOAOBHOI'O
IIpeCAeAOBaHMsl, HaAllpuMep TpeOoBaHWe 00 OTCTaBKe AMpeKTopa Hamumo-
HAABHOTO IJeHTpa 110 O0pb0Oe C KOPPYIIWer MAM 3allpelljeHhe ero IPUCYT-
CTBUSA Ha 3acepaHugax [IpaBUTeAbCTBa.

B cBere n3zaroxxenHoro KouncturynuoHHbsd CyA IIOCUMTAA, YTO OCTaBAEHUE
B AOMKHOCTH [IpeMbep-MHMHUCTPQ, OTIHPABAEHHOIO B OTCTABKY B CBS3U C
COBepIIIeHNeM AOCTOWMHBIX IOPUIIAHUSI AENUCTBUMN, CBUAETEABCTBYET 00 WI-
HOPHUPOBAHUU IIPUHIUIIOB IIPABOBOTO I'OCYAAPCTBA M NPUHIOUIA Oe3ylped-
HOCTH, YTO CTaBUT IIOA YTPO3y CTAOMABHOCTH AEMOKPATUUYECKUX WHCTUTY-
TOB. Cya IIOAYEPKHYA, UTO ABASETCS HEAONYCTUMBIM IpeHeOpesKeHue U Hr-
HOpPUpPOBaHWe pelleHus I[lapaamMeHTa, KOTOPBIM BBIPA)XKaeTCsa BOTYM HEAO-
Bepus [IpaBUTEABCTBY BO IrAaBe € IIpeMbep-MUHUCTPOM B CBSI3HM C aKTaMU
KOPPYIIWY, IO KpalHEeW Mepe A0 TeX IIOP, ITOKa He AOKa3aHO OOpaTHOE U
He IIPUBEAEHEBI AOKA3aTEABCTBA O HEOOOCHOBAHHOCTHU IIOAO3PEHUM.

B cuny nsaroxennoro KoncrurynuoHHbM Cya B KaueCTBe IIPUHIIUIIA IIOBTO-
PHUA Cy’KAeHUS EBPOIIENCKOM KOMUCCHUM, COTAQCHO KOTOPBIM AAS TOTO, 4TO-
OBI OOIIIECTBO AOBEPSAO [IpaBUTEABCTBY, OUEHBb BA’KHO, YTOOBI OHO AOBEpS-
AO AMIIAM, 3aHUMAIOIIUM PYKOBOAAIINE AOAKHOCTHU, U OHU AOAKHBI YUTH B
OTCTaBKy B CAydae BO3HMKHOBEHHS IIOAO3PDEHUU B UX Oe3yIPEYHOCTH.

Koucrurynuonnsii Cyp oTMeTHA, 4TO [IpeMbep-MUHUCTD, AONYCKAIOIUN
HaxoXXAeHue B cocTaBe [IpaBuUTEeAbCTBA MHHUCTPOB, I[IOAO3PEBAaeMEBIX B
KOPPYILWY, B OTHOIIIEHUN KOTOPBIX OBIAU 3aBEAEHBI YTOAOBHEIE AeAQ, IIpe-
HeOperaeT IPUHIUIIAMU IIPAaBOBOI'O I'OCYAAPCTBA U IIPOSIBASIET OUYEBUAHOE
OTCYTCTBUE O€e3yIIpeUYHOCTH U, TaKUM OOpa3oM, CTaHOBUTCSI HECOBMECTH-
MBIM C 3aHUMaeMOU AOAKHOCTBIO. McrioaHeHme pAo0AKHOCTH [IpeMbep-Mu-
HUCTpPAa AUIOM, PYKOBOAUBIINM [IpaBUTEABCTBOM, OTCTPAaHEHHBEIMH OT aKTa
IIpaBAEHUSI B CBI3U C IIOAO3PEHUSIMU B aKTaX KOPPYIILWUM, HAHOCUT HeIlo-
IIPAaBUMBIM YPOH KOHTPOABHOU (PyHKIMU [laparaMeHTa B KaueCTBe BBICIIIE-
ro opraHa roCyA@pPCTBEHHOM BAQCTH.
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BMecTe ¢ TeM, yuuThIBad, 4To IIpaBUTEABCTBO OOeCIEUMBAET IIPOBEAECHUE
BHYTPEHHEN U BHEIIHEM IIOAMTHUKH TOCYAAQPCTBA U OCYIIECTBASIET OOIlee
PYKOBOACTBO IIyOAWUYHBIM yIIpaBA€HHEM, BXOJKAEHUe B cocTaB [IpaBUTeAb-
CTBa AUll, 0e3yIIPpeUYHOCTh KOTOPHIX BHI3BIBAET Cepbe3Hble COMHEHUs, IIPU-
BOAUT K yTpaTe AOBepHs K aKTy IIpaBAeHUsS B OOlleM KakK Ha BHYTPeHHeM,
TaK M Ha BHeIIIHeM YPOBHE U IIOAPBIBAET CIIOCOOHOCTE [IpaBuTEABCTBA OCY-
IIECTBASITL aKT IIPAaBAEHUSI U BECTU AMAAOT C BHEITHWMU HapTHEepPaMU.

B 3akatouenune, KoncturynuorHbld Cyp IIOCYUTAA, UYTO AQAbHEUIIIee UCIIOA-
HeHMe AOAKHOCTU [IpeMbep-MUHUCTPa AMIIOM, CAOKUBIITUM ITIOAHOMOYHUS B
pe3yAbTaTe BBIPA’KeHHs BOTyMa HeAOBEPHS B CBSA3U C aKTaMU KOPPYIIIUU
B paMkax [IpaBuUTeAbCTBa, NPOTUBOPEUUT IPUHIUIY IIPABOBOIO I'OCYAAp-
CTBa, 3aKkpenaeHHoro B cT. 1 4. (3) KoHcturynuu u B cratee 101 4. (2)
Koucturynuu. KorcturynuorHsilt Cyp YCTaHOBHA, UTO CTaThbU YKasa [lpe-
3upeHTa Pecniyoauku Moaposa oT 8 mapra 2013 ropa Ne 534-VII, B cymu-
HOCTH, He IpoTHBOpedaTr NoAoKeHUAM cT. 103 4. (2) Korcturynuu. OpHa-
KO OTCYTCTBHe B YKaze oT 8 mapTa 2013 ropa Ne 534-VII norokeHM 0 Ha3-
HaueHUH BPEeMeHHO HCIOAHSoNIero obdsizanHocTu [Ipembep-MUHUCTPA SB-
Aderca ynyieHueM. Cya KOHCTaTHPOBaA, YTO 3TO YIyI[eHHe CTaAO BO3-
MOJKHEIM, IIOCKOABKY IOAOKeHHud CT. 103 4. (2) KoHcTuTynuu He OBIAM
pUMeHeHbI BO B3aUMOCBSI3HU C MoAoKeHusMu cT. 1 4. (3) u 101 4. (2) KoHc-
TUTYLIUHU. YUUTHIBag, 4TO YKa3 Ne 534-VII Ovln m3paH A0 IPUHATHSA IOCTa-
HoBAeHUA KoHcTuTynuoHHOro Cyad, KOTOPEIM AQEeTCSI TOAKOBaHUE KOHCTHU-
TYOUOHHBIX HOpM, KoHcTurynuonHHBIM Cyp He HOCUUTAA HEOOXOAWMBIM
IIPKU3HATh ero HepeUCTBUTEABHBIM Ha OCHOBAHUM YCTAHOBAEHHOIO YIIyIIle-
Hud. TakuM o0Opa3oM, u4TOOBI MCIIPABUTH IIOAOSKeHUe, [Tpe3npeHTy Hapne-
KWUT HAa3HAUUTH BPEMEHHO MCIIOAHAIONIEeTOo 00g3aHHOCTU [IpeMbep-MUHU-
cTpa B cooTBercTBUM cO cT. 1 4. (3), 101 4. (2) u 103 u. (2) KorCcTHUTYyRIUN
u uHTepnperanueii KorncrurynuornHoro Cyapa. YTo KacaeTcs Ha3HaueHUS
BPEeMEHHO MCIIOAH4oLlero o0g3aHHOCTH [Ipembep-munHUCTpa, KOHCTUTY-
nuoHHBIN Cyp OTMETHA, 9YTO BpeMeHHOe HCIIOAHeHHe O0s3aHHOCTEM IIPeA-
CTaBASeT COOOU TepexXOAHBIM 3Tall, HallpaBAEHHBIM Ha obecledueHUe Hell-
PEPBIBHOCTU AesATeAbHOCTH [IpaBUTEABCTBA IO YIIPABAEHHIO ITYOAWYHBIMU
AEAAMU.

B cuay m3aokeHHOro, Ha ocHoBaHuu cT. 140 KoHcTtuTynuy, cT. 26 3aKoHa
o Koncrurynmonnom Cyae, cT. 6, cT. 61, cT. 62 1mm.a) u cT. 68 Kopekca KOHC-
TUTYIJUOHHOM opucAuKIuY, KoHCTUTyIHOHHBIN Cya €AMHOTAACHO IIPHU3-
HaA HEKOHCTUTYIMOHHBIM YKa3 [lpe3uapenTta PecnyOauku Moaposa ot 10
anipead 2013 ropa Ne 584-VII o6 yTBep>RKAEHUU KAHAWAATA Ha AOAKHOCTH
[Ipembep-MuHUCTPA.

ITo cmercay ct.1 4.(3), 101 u.(2) u 103 4.(2) KorcTuTynun KoHCTUTYIIMOH-
HEIU Cyp YCTAQHOBHA, UTO:

- Ilpembep-MuHUCTp [IpaBUTEABCTBA, OTIPABAECHHBIM B OTCTAaBKY PE30OAIO-

el 0 BOTyMe HeAOBepHUs II0 IIOAO3PEHUIO B KOPPYIIUH, HAXOJUMCS B
NOAOKEHUU HEeBO3MOXHOCMU UCNOAHEeHUs NOAHOMOUUU;



- B CAy4dae OTCTaBKU [IpaBUTEAbBCTBA B CBSI3U C BOTYMOM HEAOBEPHS IIO IIO-
pO3peHuto B koppynnuu, Ilpesugenm Pecnybauku MoagoBa umeem KOHC-
MUMYUGUOHHYIO 00513AdHHOCMb HA3HAYUMb BPEMEHHO UCNOAHAULero oos-
3anHocmu Ilpembep-MuHuCmpa W3 4YUCAA YAEHOB [IpaBUTEABCTBa, He
CKOMITPOMETUPOBABIINX CeO4.

SUMMARY

The legislation of the Republic of Moldova contains a number of provi-
sions, which declare the Republic of Moldova as a rule of law state.

By the Decision Ne28 of March 5, 2013 the Parliament expressed non-con-
fidence vote to the Government of the Republic of Moldova, headed by
Vladimir Filat, the Prime Minister. Non-confidence was mainly based on
the suspicion in corruption, abuse of authority. However, by the Decree Ne
584-VII of April 10, 2013 the President of the Republic of Moldova con-
firmed Vladimir Filat as a candidate to the position of the Prime Minister
and assigned him to the organization of the programme of the activity and
formation of the Government.

The parliamentary faction of Liberal Party applied to the Constitutional
Court and asked the Court to clarify if the Prime Minister who resigned
because of non-confidence vote could continue functioning as a Prime
Minister.

The Constitutional Court held that leaving the Prime Minister, who had
resigned, in power, witnesses ignoring the principles of the rule of law state
and principle of candour, which endangers the stability of the democratic
institutions. The Constitutional Court repeated the judgment of the
European Commission according to which: "“if the Government wants the
society to trust it, it shall trust the high position officials and it must resign
if its candour is under the question."
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THE BULGARIAN CONSTITUTION
AND THE STANDARDS OF LAWFULNESS
OF THE ELECTIONS OUTLINED IN THE
VENICE COMMISSION CODE OF GOOD

PRACTICE IN ELECTORAL MATTERS

BORIS VELCHEV
Member of the Constitutional Court of Bulgaria

The effective Constitution of the Republic of Bulgaria was adopted in 1991
as an essential tool for the creation of the Republic of Bulgaria as a dem-
ocratic State committed to the rule of law. The fundamental principles of
the Constitution proclaim the principle of the people's sovereignty. Article
1 (2) of the Constitution of the Republic of Bulgaria stipulates that the peo-
ple is the sole fountain of State power and exercises this power directly
through the forms of direct democracy, as well as through the bodies pro-
vided for in the Constitution itself. The basic law of the Republic does not
allow any part of the people, political party or any other organisation, insti-
tution of State or particular individual to usurp the exercise of the people's
sovereignty. At the same time, taking into consideration the existence of
different political interests of larger or smaller social groups as a natural
state of every democratic society, the Constitution enshrines the principle
of political pluralism, which precludes the proclamation of any single polit-
ical party or ideology as a party or ideology of the State. The political rep-
resentation of Bulgarian citizens is guaranteed by a plurality of parties, and
the law also admits independent candidates to contest the elections of
President, National Representatives, Members of the European Parliament
and municipal councillors and mayors. For more than twenty years now,
elections in Bulgaria have been conducted in a manner which guarantees
that they are democratic and fair. For years, the OSCE has been monitor-
ing the lawfulness of elections in Bulgaria and it has never found any seri-
ous violations in this respect.

The foundation of this is laid by the provision of Article 10 of the
Constitution, which stipulates that elections and referendums "shall be
held on the basis of universal, equal and direct suffrage in a secret ballot."
These principles were implemented in the Election Code adopted in 2011,
which codified the rules for election of a head of State, of National
Representatives, of Members of the European Parliament and of mayors
and municipal councillors.



In its report adopted in 2010, the Venice Commission commended highly
the enacted Election Code. It is fully consistent with the Code of Good
Practice in Electoral Matters, adopted in 2002.

An analysis of the consistency of the Bulgarian Election Code with the
Code adopted by the Venice Commission would be a rather ambitious task
for a several minutes long presentation. Therefore, I have to focus on a sin-
gle problem and present it to you as an example of the applicability of the
European legal standards in the legislation of the Republic of Bulgaria: dis-
puting the lawfulness of the election results.

The Venice Commission Code expressly provides that the body before
which the election results are appealed must have authority to "annul"
elections where violations have affected the outcome of the elections.
Legislation must make it possible to annul the results for one polling sta-
tion, for one constituency, or the outcome of the entire elections. It is
expressly noted that extremes must be avoided: annulling the outcome of
an entire election, although irreqularities affect a small area only, and
refusing to annul, because the area affected is too small. The principle of
whether the distribution of seats is affected should be applied in this case:
the election result is declared legally non-conforming provided that the
violations in the electoral process are of such a nature that, without these
violations, the final result of the elections would have been different from
the declared result.

The Bulgarian Constitution expressly provides for two possibilities which
lie within the powers of the Constitutional Court: to declare unlawfulness
of the elections in toto (Article 66 of the Constitution of the Republic of
Bulgaria) or to pronounce on the disputing of the election of one or more
National Representatives (Item 7 of Article 149 (1) of the Constitution of
the Republic of Bulgaria).

At the legislative level, the constitutional provisions are elaborated by the
Election Code. It provides that the candidates for National Representative
or the parties and coalitions which have nominated them may dispute the
results within seven days after the declaration of the said results before the
authorities which have the right to refer the matter to the Constitutional
Court. According to Article 150 of the Constitution of the Republic of
Bulgaria, in this particular case these are: one-fifth of the National
Representatives, the President, the Council of Ministers, the Supreme
Courts, and the Prosecutor General. For their part, they, too, have a short
time limit to evaluate the reasons of the persons or parties who or which
have disputed the result and, if they agree with these reasons, to submit a
relevant petition to the Constitutional Court. The petition received is con-
sidered according to the procedures provided for in the Constitutional
Court Act. After collecting the requisite evidence, the Court may declare
unlawfulness of the elections in foto or may declare unlawful the election
of one or more National Representatives.
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If the elections are declared unlawful in foto, new parliamentary elections
must be conducted within two months. In case the election of one or more
National Representatives is found unlawful, the Court renders judgment
and orders the Central Election Commission to recalculate the results and
to pronounce new persons elected.

That, for example, was the case of Constitutional Court Judgment No. 2 of
2010. By that judgment, the Court held that, owing to violations of the
rules for conduct of elections abroad, three National Representatives had
been elected in non-conformity with the law. By the same judgment, the
Central Election Commission was obligated to recalculate the election
results and to pronounce other persons elected.

Parliamentary elections were held in the Republic of Bulgaria on May 12,
2013. Within the appropriate time limit and following the procedures pro-
vided for in the law, the overall outcome of these elections was disputed
before the Constitutional Court by one of the parties which contested the
elections, and parallel to the overall outcome, individual seats were con-
tested as well. Ultimately, the Constitutional Court instituted three cases
on disputing the election outcome and their examination is forthcoming.

The presentation above invites several key conclusions:

1. The Bulgarian Constitution and our election legislation do not just
require universal, equal and direct suffrage in a secret ballot. The legal
framework furthermore provides adequate guarantees that the violations
of these principles will be sanctioned, by ensuring a possibility for the
candidates themselves or for their parties to refer, albeit indirectly, the
matter to the Constitutional Court.

2. The Constitutional Court has the option not only to declare unlawful the
election of one or more National Representatives but the overall elec-
tion outcome as well. A possibility is available, when there are funda-
mental violations in the electoral process which vitiate the will of the
Bulgarian people to elect its representatives to Parliament, to annul the
elections and to conduct new elections. Where the electoral process has
taken place in breach of fundamental democratic constitutional princi-
ples of election law, which are so grave and endemic that they entirely
discredit the electoral process and vitiate the overall outcome of the
elections, the elections will be repeated.

3. This legislative framework is fully consistent with the Venice
Commission Code of Good Practice in Electoral Matters, adopted in
2002.



PE3IOME

Cratba 10 Koucturynum Pecnybauku Boarapua mnpepycMaTpuBaeT, UTO
BBIOODPHI M pedepeHAYMBI 'TTPOBOASATCS Ha OCHOBE BCEOOIEro, paBHOTO U
IpSMOTOo M30MpPaTEeABRHOTO TpaBa HpPW TaWHOM TOAOCOBaHUM'. B KadecTBe
npuMepa TPUMEHUMOCTH €BPONENCKUX IIPaBOBBIX CTAHAAPTOB B 3aKOHOAA-
TeabCTBe PecnyOauku bBoarapuss B AOKAaAe pacCMaTpUBaeTCsd BO3MOJK-
HOCTBb OCIIapMBaHUs 3aKOHHOCTU Pe3yAbTAaTOB BEIOOPOB. "KoapeKc HapAesKa-
e TpPakTUKW B M30MpPATEABHBIX AeAaxX ', TPUHATHIM BeHermaHCKOUW KO-
muccuet B 2002 ropy, OpsMO IpeAyCMaTpPUBAaET, YTO OpraH, Iepep KOTo-
PBIM pe3yAbTaThl BEIOOPOB MOTYT OBITH OO’KAaAOBAHBI, AOAKEH HMEeTh IIpa-
BO "aHHYAMpPOBATh' BHIOOPHI, KOTAA HAPYIIEHUS MOBAUSIAU Ha PE3YABTATHI
BBIOOPOB. KoHcTuTynmoHHEe Cyp PecniyOaukm Boarapus mMeeT BO3MOXK-
HOCThb He TOABKO IPU3HATH HE3aKOHHBLIMM BBIOOPHI OAHOTO HWAM HECKOAB-
KMX HaIlMOHAABHBIX IIPEACTABUTEAEN, HO U OOIUM Pe3yAbTaT BHIOOPOB.

TakuM 06pa3oM, aBTOP MPUXOAUT K BBEIBOAY, UTO 3Ta 3aKOHOAATEABHAas Oa-
3a MOAHOCTBIO COOTBeTCTBYeT KopeKkcy BeHellaHCKOM KOMUCCHUU.

ALMANACH INTERNATIONAL. JUSTICE CONSTITUTIONNELLE AU NOUVEAU MILLENAIRE

103



104

OAET CEPTEMYVYK. KOHCTUTYIIVIOHHBIN CYA YKPAMHBI

ITPUHIINITI BEPXOBEHCTBA TIPABA
KAK KPUTEPUU OITPEAEAEHUS T'PAHUII
YCMOTPEHUA 3AKOHOAATEAAL:
ITPOABAEHUWE B YKPANHE

OAET CEPTEMUVK
Cyovsa Koncmumyuyuonnoeo Cyoa Ykpaunul

B coorBercTtBuu ¢ KoHcTUTynuen YKpauWHBI B YKpawHe IIPU3HAETCSI U
AEUCTBYeT IIPUHIUI BEPXOBEHCTBA IIpaBa (YacThb NepBas cTaTeu 8). Pa3Bu-
THe 3TOr0 KOHCTUTYLMOHHOTO IPHUHIUIIA OCYIECTBASIETCS KaK IIOCPEeA-
CTBOM 3aKpeIlAeHUs Ha KOHCTUTYLIMOHHOM YPOBHE HHBIX OOIIENPUHSITHIX
OPUHIIUIIOB TIpaBa, IpaB U CBOOOA YeAOBeKa, TapaHTHUU UX obOeclieueHus,
IIpeAllMCaHNM, aApPeCOBAHHEBEIX OpraHaM I'OCYAapPCTBEHHOM BAACTH, OpraHaM
MEeCTHOTO CaMOYIIPaBA€HMs, UX AOAKHOCTHBIM AMIIAM, 3aKpelAeHUus HuX
TTOAHOMOUYMMY, TaK U MPAKTUKOM WX MPUMEHEHUs, B TOM YUCAEe B HOPMO-
TBOPYECKOU U CYAOHOM AEATEABHOCTH.

KOHTPOAB KOHCTUTYLIMOHHOCTU IIPABOBOI'0 PETYAUPOBAHUS, OCYIEeCTBASE-
MOTO 3aKOHOAATeAeM, B COOTBETCTBUU C KOHCTUTyHUel YKpauHBEl BO3AO-
xeH Ha KoncrurynmonHsli Cyp YKpauHbl, aHaAU3 pelleHul, IPaBOBHBIX
MO3UIUN KOTOPOI'O II03BOASET YBUAETH IIPEAEeAbl YCMOTPEHUS 3aKOHOAATE-
ASl IIPH OCYILLeCTBAEHUU UM CBOUX KOHCTUTYLIMOHHBIX IOAHOMOYUM, B 4aCT-
HOCTH HOPMOTBOPUECKOM AESATEABHOCTH. XOTS TPeOOBaHMUSI OTHOCUTEABHO
TaKUX IIPeAeAOB B KOHCTUTYIUM YKpauHBL YeTKO He BBIIIKCAHEL, UX Olpe-
AeAeHHe BO3MOJKHO, UCXOAS M3 CMBICAA KOHCTUTYLUMOHHBIX IIOAOKEHUH,
IIpe>kKAe BCEero - KOHCTUTYLIMOHHBIX IIPUHIIUIIOB.

CAeAyeT OTMETHUTH, YTO YCMOTpPpEeHHEe 3aKOHOAATEASI MOXXET BBIPA’KAThCA
KaK B IIPUHATHUKU 3aKOHA (OCYH_[eCTBAeHI/Ie IIPABOBOTI'O PETryAuMpPOBAHUS OII-
pepereHHBIX OTHOMGHHﬂ), TaK U IIyTeM BO3AEPXaHUs OT IIPUHATHS 3aKO-
Ha (KBa_AI/Iq)I/II_[I/IpOBaHHOQ MOAYAQHUEe 3&KOHOAaTeA5{), KOIraAa 3dKOHOAAQTEAD
cyuTaeT HeLIeAeCOO6p63HBIM YPEeryAupoBaTh OIIpeAeAeHHbIe BOIIPOCHI.
BMmecTe ¢ Tem HeO6XOAI/IMO Pa3AnvdaThb KBaAI/Iq)I/IL[I/IpOBaHHOG MOAYAQHHE 3a-
KOHOAAQTEAd WM HCIIOAHEHHE 3aKOHOAATEAEM 00s13aHHOCTH BO3AEPKUBATHCA
OT BMEIIaTeALCTBA B OIIpeAeACHHBbIe OTHOIIIEHW A, KOTOPLEIE B IIPUHITUIIE HE
IIOANAEIKAT 3dKOHOAATEABHOMY PEr'yArMpPOBAHUIO.

[Tpe>kae BCero 3TO BOIIPOCH], YPETYAUPOBAHNE KOTOPBIX BO3MOKHO UCKAIO-
YUTEABHO Ha KOHCTUTYIIMOHHOM YpPOBHE (HAIIpUMep, 3aKpelAeHUe, U3Me-
HeHMe, B TOM UMCAe IlepepachpeAeAreHre KOHCTUTYIIMOHHBIX TOAHOMOUYMN
OpPTaHOB I'OCYAAPCTBEHHOW BAACTH; YCTAHOBAEHUE UCKAIOUEHUU W3 KOHCTU-



TYLMOHHOI'O PEryAupOBaHMs), a Tak’Ke BOIIPOCH], PeryAupOBaHUe KOTOPHIX
OTHOCHUTCS K BEACHUIO APYIMX CyOBeKTOB'. Takoe yTBepKpeHUe Oas3upyer-
Cd Ha KOHCTUTYILIMOHHOM IIPUHIUIIE Pa3AeA€HHUs I'OCYAAPCTBEHHOMN BAACTH,
SBASIONIEMCSI Ba’KHBIM OJAEMEHTOM ITPOSIBA€HUMS BEepPXOBEHCTBA IMpaBa, a
TaK)XKe KOHCTUTYLIJUOHHOM TpeOOBAaHUM, aApPECOBAHHOM OpraHaM I'OCYAAp-
CTBEHHOU BAACTHU M OpraHaM MeCTHOI'0 CaMOYIIPaBA€HUS, UX AOAKHOCTHBIM
AMIIaM AeHMCTBOBAThH TOABKO Ha OCHOBAHMHU, B IPEAEAaX IIOAHOMOYUHN U CIIO-
cOOOM, KOTOpPEIE IIPEAYCMOTPEHBl KOHCTUTYIIMEN U 3aKOHAMM YKPaWHHI.

BOHAOU_IeHI/Ie OTUX U APYT'UX HpeAHI/ICaHI/Iﬁ KOHCTI/ITYLII/II/I YKpaI/IHBI 3aBU-
CUT OT MHOTHUX COCTABALIONINX, B YaCTHOCTU OT Ka49eCTBa IIPAaBOBOI'O pery-
AMPOBAHUA OTHOIIIeHWNH, BAVAIOIMIWX HA MX pPeaAr3allrio.

[Tpunumasa pemtenuda, KoHncturymuonHbsii Cya YKpauHBL 4acTO oOpalliaeT-
CA K IPUHIUIY BEPXOBEHCTBA IIPaBa, €ro OTAEABHBIM JAEMEHTaM, YTO Ad-
€T OPUEHTUPHl OpraHaM rOCyAapCTBEHHOW BAACTH, OpraHaM MeCTHOI'O Ca-
MOYIIPABAE€HUS, UX AOASKHOCTHBIM AUIIAM, APYTMM CyOBbeKTaM IIPaBOOTHO-
LHIEHUM B IIOHWMAaHUU U [IPUMEHEHUU AQHHOI'O IIPUHIUIIA.

ITpu 3TOM CAepyeT OTMETHUTh, YTO K BOIIPOCY IPUMEHEHUS IPUHIUIA BEp-
XOBEHCTBA IIPaBa, B YaCTHOCTH B BOIIPOCAX KOHTPOAS KOHCTUTYIIMOHHOCTHU
3aKOHOB, KoHcTHUTyIIMOHHBIN Cya YKpamHBI IOAXOAUA ITOCTENeHHO. B mmep-
BBIX €rO PelIeHUSIX COAEP’KAAUCh AWIIBL CCBIAKA Ha TO, YTO IIPU pelleHUHn
IIOCTaBAEHHOT'O B KOHCTUTYIIMOHHOM IIPEACTaBAe€HUM/00pallleHNu BOIpoca
OH MCXOAUT W3 IIPUHIIAIIA BEPXOBEHCTBA npasa. Ho yxe B 2004 ropy B Pe-
IIEHUHU II0 AeAy O Ha3HA4eHHU CYAOM OOAee MATKOro HakaszaHmga® KoHcTu-
TYIUOHHBIU Cyp YKpaWHBI U3A0KHUA COOCTBEHHOE MOHMMAaHUEe 3TOTO IIPUH-
LOUIa, OTMETUB, B YaCTHOCTH:

"BepxoBeHCmMBO NpABA - 3MO rOCNOGCmMBO NpaBa B obwecmBe. Bepxo-
BeHCmBO npasa mpebyem om rocygapcmsa ero BONAOWEHUS B NPABO-
MBOPUECKYIO U NPABONPUMEHUMEALHYO gesimeAbHOCMb, B 4ACMHOCMU, B
3aKOHbl, KOMOPhle NO CBOEMY CMbICAY GOAXKHbL OblMb NPOHUKHYMbL NPEXK-
ge Bcero ugesiMu COUUAAbHOU CnpaBegAuBOCmMU, CBOOOghl, pABEHCMBA U
m.n. OgHUM U3 nposiBAeHull BepXOBEeHCmMBA NPABA ABASleMCs MO, 4moO
NpaBO He OrpaHUYUBAEMCS AUULbL 3AKOHOgAMeEeALCMBOM KAK OGHOU u3 ero
¢opMm, a BKAlOU@em U UHble COUUAAbHble DEryAsimophbl, B uacmHocmu,
HOpMblL MOpaAu, mpaguyuu, obbluau U m.n., AerumuMUpPOBAHHblE 00-
wjecmBoM U OOYCAOBAEHHblE UCMOPUYECKU GOCMUTHYMbIM KYAbMYPHBIM
ypoBHeM obwecmBa. Bce smu saemenmbl npaBa 00bEegUHAIOMCA Kauecm-
BOM, OmMBEUQOWUM UgeoAOrull CnpaBegAuBOCMU, ugee Npasd, 4moO B
3HQUUMEABHOU Mepe NOAYHUAO ompaxenue B Korncmumyuyuu.

' Cwm., HanpuMep, noanyHKT 4.3 myHKTa 4 MOTHBUPOBOUHOI yacTH Pemenus Koncturyumonnoro Cyna
b

VYxpaunsl ot 23 mas 2001 roma Ne 6-prii/2001 (meno o koHCTUTYIHOHHOCTH cTaThl 2483 I'TIK YkpaunHsr).
? Pemenne Koncrutynmonnoro Cyna Vipaunst ot 2 Hosa6ps 2004 roxa Ne 15-pni/2004 o geny o Ha3Hade-
HHU CyJI0M 0oJiee MATKOTO HaKa3aHHsL.
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Takoe noHuUMaHUe NPABA He gaem OCHOBAHUU gAsi ero omoKgecmBAeHUs
C 3Q4KOHOM, KOMOPphbll UHOrga mMoxxkem Oblmb U HECNPABEJAUBBIM, B MOM
qyucae yujemasms cBoOogy u paBeHcmBoO Auua. CnpaBegAuBoCmb - OGHQ
U3 I'AQBHbIX OCHOB NpPABQ, U SIBAEmMCs pewlaroujell B onpegeAenul ero
KAaK peryaamopa oOujeCmBEHHbIX OMHOWEHUlU, OGHUM u3 oOujeueroBe-
yecKux uamepeHull npasa’.

B panbnetieMm KoHctutyuonHbM Cyp YKpauHBI BHIAEAMA TaKKe U COC-
TABAGIOIIME MPUHIIMIIA BEPXOBEHCTBA MpaBa: CIIPABEAAMBOCTB, COpa3Mep-
HOCTH (IIPOTOPIITMOHAABHOCTE), ITPAaBOBas ONPEAEAEHHOCTh, K KOTOPHIM OH
BpeMs OT BpeMeHU oOpalaeTrcs, 000CHOBBLIBas HeCOOTBeTCTBUEe KoHCTUTY-
UM YKpauHbl (HEKOHCTUTYIIMOHHOCTH) TeX WAM WHBIX IOAOXKEHHUMN 3aKo-
HOB UAU MHBIX HOPMaTUBHO-TIPABOBLIX aKTOB. TaKUX pelleHud B ero mpak-
TUKEe HEeMaAO, YTO eCTeCTBEHHO, YUYMTHIBag TOT (PAKT, YTO BEPXOBEHCTBO
paBa SIBASIETCS TPUHITMIIOM, TPeOOBaHMUSI KOTOPOTO KAacaloTCs MHOTUX 00-
IIIeCTBEHHBIX MHCTUTYTOB. DaKTUUECKN Ka>kXA0€ AEAO, B KOTOPOM pellaeT-
CsI BOMIPOC ITPaBOMEPHOCTU OTPAHUUYEHUS IIpaB U CBOOOA, (Hampumep, Ipu
COKpallleHUU T'OCYyAAPCTBEHHBIX aCCUTHOBAHUN Ha COIMAAbHBIE HY>KABI, yC-
TAHOBAEHWU Mep YTOAOBHOM OTBETCTBEHHOCTH, KOTOpPHBIE HE COOTBETCTBY-
IOT TSYKECTH COBEPIIEHHOTO IIPEeCTYIAeHMd, Ype3MepHOM OTpaHUu4YeHUU
IIpaB AWI, HapYyIIEeHUM NyTeM BBEAEHMS IOCYAAPCTBEHHBIMHU OpraHaMM OIl-
peAeAeHHBIX Mep 0araHCa 4aCTHBIX UM ITYOAMYHBIX MHTEPECOB) MpeAyCcMarT-
puBaeT o0s3aTeAbHOEe OOpallleHle K 3TOMY IPUHITUITY.

Hanpumep, B Pemenuu 1mo AeAy o IpepAeAbHOM BO3pacTe KaHAMAATA Ha
AOAKHOCTE PYKOBOAMTEAS BBICIIIETO Y4eOHOTO 3aBepeHMs KOHCTUTYIIMOH-
geI Cya YKpawHBI, IPU3HaBasgd HEKOHCTUTYIIMOHHBIM IIOAOJKEHHE 3aKOHA
O TIPpeAEABHOM BO3pacTe AAS KAaHAMAATA Ha AOAKHOCTH PYKOBOAUTEAS BHIC-
mrero yueOHOTO 3aBEAE€HMS TPEThEr0 MAU YeTBEPTOTO YPOBHS aKKpEAWTa-
UM (He BHIIIE 65 AeT), OTMETHUA, YTO OCIIapuBaeMas HOpPMa SIBASETCS AVCK-
PUMUHAIIMOHHOMN OTHOCUTEABHO PeaAm3allui IIpaBa Ha TPyA, OOOCHOBEIBAS
CBOM AOBOABI TPEOOBAHUSAMU ITPUHITUIIA IIPOIIOPIIMOHAABHOCTH. B pelrennun
OTMedYaeTCsd, YTO IJeAb YCTAQHOBAEHUS OIIPEAEAEHHBIX Pa3Anduil (TpeboBa-
HUM) B IIPAaBOBOM CTaTyce pabOTHUKOB AOAKHA OBITH CYIIIECTBEHHOM, a ca-
MU pas3Aanuusd (TpeOOBaHW), KOTOPBIE NMPECAEAVIOT TAKYIO IIeAb, AOAKHBI
COOTBETCTBOBATH KOHCTUTYIIMOHHBIM ITOAOKEHUIM, OBITH OOBEKTHUBHO OII-
PaBAQHHBIMU, OOOCHOBAHHBIMU U CIIPABEAAMBBIMU’.

Ha ceropuammuii AoeHb KoncTutyninoeHBIM CypAOM YKPAWHBL CAGAGHBI 3HAUU-
TeAbHbIE AOKTPUHAABHBIE HAPAOOTKU KaK OTHOCUTEABHO OIIPEAEAEHUSs], TIOHU-
MaHUs IIPUHIUIIA BEPXOBEHCTBA IIPaBa, €ro COCTABASIONINX, TaK U KPUTEPU-
€B, KOTOPBIM AOAKHO COOTBETCTBOBATH 3aKOHOAATEABHOE PEryAnpOBaHUE.

BMmecTe ¢ TeM oIlpepereHUs IPUHIIUIIA BEPXOBEHCTBA IIpaBa, €ro dAeMeH-
TOB, IIOAXOAOB K YSICHEHUIO IIPEAEAd, 3@ KOTOPBIM CAEAYeT UX HapylleHUe,

* Pemrenue Koncruryunonnoro Cyna Vipaunst ot 7 uross 2004 roga Ne 14-pni/2004 1o aeny o npesiesib-
HOM BO3pacTe KaHy/ara Ha JOJDKHOCTb PYKOBOJHTEIISI BEICIIETO Y4eOHOTO 3aBE/ICHUSL.



paHHBIe KoHCTUTYIIMOHHBIM CyAOM YKpPauHBL B €r0 pElIeHUaX, He MOTyT
CUMTAThCS UCUepIbIBatomuMu. [Ipoitecc pa3BUTHSI MUPOBOIO COOOIIeCTBa
CONPSIKEH C MOCTOSHHOMW 3BOAIOIIMEN OOIIeCTBEHHBIX OTHOIIEHUW B 3KO-
HOMMUYECKOM, 9KOAOTUYECKOU, KYABTYPHOU, AYXOBHOU cepax Ku3Hu. [Ipnu
3TOM TpeOOBaHUS, BLHIABUTaeMble BpeMeHeM, OOleCTBOM K IIPDAaBOBOMY pe-
IYAMPOBAHUIO, COBEepIlIaeMOMY 3aKOHOAATeAeM, (POPMUPYIOTCS HUCXOAS U3
3aIIpOCOB O0lllecTBa B KOHKPETHHIM IIepHOA BPeMeHHU U peaAu3yIoTCs Ha
OCHOBeE IIPU3HABAEMBIX 5TUM OOIIeCTBOM IPUHIIUIIOB (MX NOHUMaHu4). Mc-
XOAS U3 3TOTO, TOHUMAaHNe TIPUHITHUIIAa BEePXOBEHCTBA IIPaBa, MOAXOABI K €ro
BOIIAOIIIEHUIO OOBEKTUBHO OYAYT PA3BUBATLCA U BCe C Ooabllen 3drdex-
TUBHOCTBIO BOIIAOIIATHLCSA B >KU3Hb.

OnpepeAdIonuM IIPU 3TOM SIBASIETCS NIpU3HaHUe B YKpauHe Ha KOHCTUTY-
IIMOHHOM YPOBHe YeAOBeKa, ero JKM3HU U 3A0POBbSI, YeCTU U AOCTOMHCTBAQ,
HETPUKOCHOBEHHOCTH U 0e30MMaCHOCTA HaWBBICIIEN COIMAABHOU IeH-
HOCThIO (cTaThsl 3). Takoe KOHCTUTYLMOHHOE IIpPeAllcaHue IIOPOKAAeT
00513aHHOCTB TOCYAQPCTBA B IJeAOM, TPA’KAQHCKOTO OOIIeCcTBa, Ka’KAOro de-
AOBEKa, MPO’KMBAIOIIET0 Ha TEPPUTOPUU YKPAWHBI, C HEOOXOAUMBIM yBa-
JKeHUeM M BHUMaHWeM OTHOCHUTBHCS K YKa3aHHBIM I[eHHOCTSIM.

B YkpamHe, Kak U B HEKOTOPBIX APyTrux cTpaHax OsviBiiero CCCP, B mpa-
BOBOM PEryAMPOBAHUM COLUAABHBIX BOIIPOCOB COXPAHAETCA CHUCTEMa
ABI'OT, KOMIIEHCAIIUY, TFapaHTHUM C IIOAXOAAMU, YHACAEAOBAHHBIMU C COBET-
CKUX BpeMeH. be3yCAOBHO, BOIIPOCH! COLMAABHOM 3allJUThl OCTAIOTCSA aKTy-
AABHBIMM M CETOAHS, HO OYEeBUAHOU ABAAETCA HeI((EeKTUBHOCTH MPABOBO-
'O PeryAupoBaHUSA B AQHHOU cdepe. B COOTBETCTBUM C 4YaCTbIO TpeThbeu
cratbu 22 KoHCTHUTYyIUM YKpawWHbl NPU OPUHATUN HOBBIX 3aKOHOB WAU
BHECEHUU W3MEHEHUMN B AEUCTBYIOIVE 3aKOHBI He AOIYCKAEeTCsd Cy’KeHUe
COAepsKaHMg U o0beMa CYIIeCTBYIOIIUX IIpaB U CBOOOA, @ 3HAUMT M IIpaBa
HA COLIMAABHYIO 3alIuTy. M 3TO CBOEro poaa BBI30B 3aKOHOAATEAIO - KAKUM
00pa3oM yperyAupoBaTh COOTBETCTBYIOIIUE IIPABOOTHOIIEHUS NPUMEHU-
TEABHO K 3KOHOMHYECKOMY COCTOSTHWIO CTPAHBI, He HAPYIIUB YKa3aHHOEe
KOHCTUTYIITUOHHOE TpeOOBaHUe.

Ha ceropHAmHNN A€HBb MOJKHO y’>K€ TOBOPUTH O HAAWMYUU ONPEAEAEHHOU
HCTOPUM 3aKOHOAATEABHOI'O YCMOTPEHHUS NPU YPETryAUPOBAHUHU COIUAAB-
HBIX BOIIPOCOB, HapYIIEHWU 3aKOHOAATEAeM NpeAnucaHusa cratbm 22 Oc-
HOBHOI'O 3aKOHA YKpaWHBEI M HapaboTaHHBIX KoOHCTUTYIHOHHBIM CyAOM
YKpauHBl B AQHHOM HAIIDABAEHUU OPUEHTHUPAX, B PAMKAX KOTOPBIX AOAKEH
AeNCTBOBATh 3aKOHOAATEAD.

[Tpu sTom, 6yayum "cyaom mpaBa', a He "cypoMm dakra"”, KoHCTHTYIIMOH-
HBIU Cyp YKpauHBI He BIPaBe UCCAEAOBATH 3KOHOMHUYECKHE BO3MOKHOCTUA
TrOCYAApPCTBA OOECIEeUnTh B34ThIe Ha Cce0d conUarbHBIe 00g3aTeAbcTBa. OH
AUIIb YIIOAHOMOYEH, paccMaTpuBasi BOIIPOC O KOHCTUTYILIMOHHOCTU IIPaBo-
BOT'O @KTa (ero OTAEABHOT'O IIOAOJKEHUS), Ipeceyb HapyllleHne KOHCTUTYIIN-
OHHBIX HOPM U y>Xe€ 3TUM (a 3a49acCTyIo elle U IIPaBOBLIMU ITO3UIUAMU, U3-
AOKEHHBIMU IIPpU 000CHOBaAHUU peI_LIeHI/IH) YCTAaHOBUTL OIIPEACACHHBIC IIPe-
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AEABl YCMOTpeHNd 3aKOHOAATEeASsI B YPEeryAnupoBaHUM TOI'O UAU MHOT'O IIpa-
BOOTHOIIIEHM.

Tak, BepxoBHas Papa YKpanHbl HEOAHOKPATHO, IIPUHUMAas 3aKOH YKpPaWHbI
o ['ocypapcTBeHHOM OropKeTe YKpauHbl Ha COOTBETCTBYIOIIUM I'OA, IIPUOC-
TaHABAMBAAA AEMCTBHE IIOAOJKEHHU CIeIMaAbHBIX 3aKOHOB, IIpeAyCcMaTpu-
BAIOIINX ABIOTHI, KOMIIEHCAIIMU U FapaHTUU OTAEABHBIM KaTeTrOpHUsAM I'pak-
AaH. COOTBETCTBYIOLIME IIOAOKEHUS [IPU3HABAAUCE KOHCTUTYIIMOHHBIM
CyaoM YKpauHBl HEKOHCTUTYIIMOHHBEIMHY, @ TOT (paKT, 4TO IIOAOOHOe IIpa-
BOBOE peryAHMpOBaHHe IPUMEHSAOCH 3aKOHOAAQTEAEM U B AAAbHEUIeM
CBUAETEABCTBOBAA, B YAaCTHOCTH, W O NpPOOAeMaxX BBIIIOAHEHHUS IOCyAap-
CTBOM COOTBETCTBYIOIIUX 00S3aTEAbCTB.

Koncturynmonnsii Cyp YKpauHbl, TPU3HABagd HEKOHCTUTYIITMOHHBIMU IIO-
AOJKEHUSA, KOTOpble (PAaKTUYECKU VIPA3AHAAM ABIOTHI, KOMIIEHCAIlWMH, ra-
PaHTHNH, HEOAHOKPATHO AaKIeHTUPOBAA BHUMAHWE HAa HEAOIYCTUMOCTHU
IIPOM3BOABHOI'O OTKa3a rOCyAapCTBA OT BBIIIOAHEHUS CBOUX COLUAABHBIX
0043aTeAbCTB Ilepep rpakpaHaMu’. Mcxoad M3 3TOro, 3aKOHOAATEAb TTOMe-
HSA IIOAXOABI K YPETryAUPOBAHMIO, HApAEAUB [IpaBUTEABCTBO YKpPAuHBI IIOA-
HOMOUYMEM yCTAaHABAMBATH IIOPIAOK IIPUMEHEHUS IIOAOKEHUN 3aKOHOB, KO-
TOPBIMU 3aKPEIAEHBI ABI'OTHI AAS OTAEABHBIX KATErOPUU AWILL, UX pa3Mepbl
C ydyeToM wuMelollerocss (pmHaHCOBOrO pecypca OmopkeTa [leHcuoHHOTO
doHAQ YKpauHbBl Ha COOTBETCTBYIOIUN I'op. Pemmennem KOHCTUTYIIMOHHO-
ro Cypa YKpauHBI TaKoe IIPaBOBOE pPeryAupoBaHUEe OBIAO IPU3HAHO KOHC-
TUTYIIMOHHBIM®. [Ipu sToM Cya MCXOAMA U3 TOTO, YTO pa3Mephl COIMaAb-
HBIX BBIIIAQT 3@aBUCAT OT COLIMAABHO-3KOHOMUYECKUX BO3MOJKHOCTEU TOCY-
AAPCTBA, HO OHU AOAKHBI 00eCIeYrBaTh KOHCTUTYIIMOHHOE IIPABO KaXKAO-
TO Ha AOCTAQTOYHBIN JKU3HEHHBIN YPOBEHb AAS ce0sd U CBOeU CeMbU, TrapaH-
TUPOBaHHOE CTaThel 48 KoHCTUTYyIIuN YKpauHbI (T. €. YPOBEHb, BKAIOUAIO-
WM AOCTATOYHOE IIUTAaHUE, OAEXKAY, Kuauile). [IpepycMOoTpeHHBIE 3aKO-
HaMU COIIMaAbHO-3KOHOMMYECKHE TIpaBa He IBASIOTCS aOCOAIOTHBIMU. Me-
XaHW3M PeaAr3alliy 3TUX IIPaB MOYKeT OBITh M3MEHEH TOCyAApCTBOM, B
YaCTHOCTH, B CBSI3U C HEBO3MOKHOCTBIO UX (PUHAHCOBOTO OOecnedeHUusd
IIyTeM IIPONOPIIMOHAABHOIO IlepepaclpeAeAeHUsI CPEACTB C IIeABIO COXpa-
HeHMd OaraHCa MHTEPEeCOB BCero oOIIecTBa. BmecTe ¢ TeM HEAONYyCTUMbBIM
ABASIETCSI TaKoe IIPAaBOBOE PEryAUPOBAHUWE, B COOTBETCTBUM C KOTOPBIM

Pemennst Koncruryrmonsoro Cyna Ykpaussl ot 9 utonst 2007 roga Ne 6-pri/2007 (eso o coruaibHbIX
TapaHTUAX TPaXJIaH), HOMIMYHKT 3.2 MyHKTa 3 MOTMBUPOBOYHON yacTy; oT 27 Hos0ps 2008 rozna Ne
26-p1/2008 (€110 0 cOaTAHCUPOBAHHOCTH OFOMIXKETA), TIOAMYHKT 3.3 MyHKTa 3 MOTHBUPOBOYHOW YaCTH; OT
28 ampesnst 2009 roma Ne 9-pri/2009 (meso o momoru no 6e3paboTuile YBOJCHHBIM M0 COTIAIIICHHIO CTO-
POH), MMyHKT 5 MOTHBHPOBOYHOIT yacTH; oT 26 nexadpst 2011 roma Ne 20-pri/2011 (€10 OTHOCHTENBHO KOH-
CTUTYUHMOHHOCTH mnyHkTa 4 paznena VII ,3akmounrtenbHble mojoxeHus 3akoHa YkpauHsl ,,0
TocynapcrBenHoM Oropkere Ykpaunsl Ha 2011 rox’), mommyHkT 2.1 myHKTa 2 MOTUBHPOBOYHOM YacTH.
Pemenne Koncturynmonnoro Cyna Yikpauns! ot 26 gexabpst 2011 roma Ne 20-pn/2011 mo gey 1o xoH-
CTUTYLIMOHHOMY IIPEICTaBICHUI0 49 HapOIHBIX JAEMYyTaToB YKpauHbl, 53 HapoOOHBIX AEMyTaToOB
VYKkpauHbl U 56 HapOOHBIX JEMYTaTOB YKpauHbl O COOTBETCTBMM KOHCTUTYIMM YKpauHbI (KOHCTHUTY-
LUOHHOCTH) NyHKTa 4 pasnena VII ,3akmrounrtensHble mnojoxeHus 3akoHa YkpauHsl ,,0
TocynapctBenHOM Orokere Ykpaunsl Ha 2011 rox.

o



pasMep IeHCUM, UHBIX COLMAABHBIX BBIIAAT M IIOMOIIY OYAET HUXKe YPOB-
HS, OIIPEAEAEHHOI'O YacCThIO TpeThbel cTaTbu 46 KoHcTUTynuu YKpawuHbl, U
He IIO3BOAUT O0eCIleUHTh HapAesKalllle YCAOBUS >KM3HU AWYHOCTH B 00-
1IIeCTBE, COXPAHUTh UeAOBeueckoe AOCTOMHCTBO. CAepoBaTeABHO, U3MeHe-
HUe MeXaHM3Ma HaUUCAEHUS ONPEAEAeHHBIX BUAOB COITUAABHBIX BBITIAQT U
IIOMOIIM SIBASETCS KOHCTUTYIIMOHHO AOIYCTUMBIM AO TOI'O IIPEAEAQd, IIOCAe
KOTOPOI'O CTAaHOBUTCS COMHUTEABHOM caMa CYIHOCTb COAEPIKaHUs IIpaBa
Ha COILIMAABHYIO 3alIUTY.

He ckporo, 4TO Takoe pellleHre U NIPUBEAEHHEBIE IPABOBBIe O3Unuu KoHc-
TUTYUOHHOTO Cypa YKpauWHBI OBIAM HEOAHO3HAYHO BOCIIPUHATHI OOIIECT-
BoM. [Ipy 3TOM OmIpepeAeHHBIe IIPETEeH3UH, KOTOPBIE IPEABIBASIAUCH B CBSI-
31 C NPUHATHEM TAKOI'O pellleH’s, OTHOCUAUCH He CTOABKO K apryMeHTa-
WU VAW IIPABOBBIM IIOAXOAAM Cyaa, CKOABKO K CaMOW CAOJKMBIIEMCS CHU-
Tyauuu. Bepab KoHcTurynmoHHEIM Cya YKpauHBI He MOXXKeT YCTAaHOBUTH
KOHKPETHYIO CyMMY, KOTOPOH AOAKEH COOTBETCTBOBATb MUHUMAABHBIN
pasMep COIMAaABHOM 3alUTBl, OH IIOAHOMOYEH AMIIb OIPEACAUTH IIPABO-
Bble KDUTEPHUH, KOTOPBIM AOAKHO COOTBETCTBOBATHL IIPABOBOE PETYAHMPOBA-
HHe B OIIPeAEAeHHOU cepe U KOTOPhle 0a3UPYIOTCS Ha KOHCTUTYLIMOHHBIX
IPUHIUINAX U, B CAydae UX HapylleHus, [IPU3HATH COOTBETCTBYIOLIee IIpa-
BOBO€ PETryAMpPOBaHNE HEKOHCTUTYLIMOHHBIM.

MmenHo TakuM oOpa3oM AercTtBoBar KoHcTuTynnoHHBIM Cyp YKpaWHHL,
OCYIIIECTBASAS KOHTPOAb KOHCTUTYIIMOHHOCTU U3MEHEHUN YCAOBUY BBIIIAQTHL
IIEHCUN U eKeMeCSYHOT'O IIOJKM3HEeHHOI'O A€HEeKHOTO COACPIKAaHUs CyAel B
OTCTaBKe. DTU BOIIPOCHI HAPSAY C BOIIPOCAMM YIIPA3AHEHUS AbI'OT, KOMIIEH-
callul, TapaHTUW OTAEABHBIX KaTeropuil IpakpaH Tak’Ke HEeOAHOKPATHO
paccmarpuBasuchk B KoHcTturynuoHHOM Cyae YKpawHBI OTHOCUTEABHO HUX
KOHCTUTYIIMOHHOCTH, U y>Ke HapaOOTaHBI OpeAeAeHHEBIE KPUTEPUU, KOTO-
PBIM AOAJKHO OTBEUYaTh 3aKOHOAATEAbHOE PeryAMpoBaHue B AQHHOM cdepe.

OCo0OeHHO HAarAgAHO 3TO MOJKHO YBUAETH B OAHOM U3 ITOCAEAHUX PelleHUN
Koucturynmonnoro Cyaa Yrpauasl oT 3 utoHs 2013 ropa Ne 3-pmi/2013 no
AeAy 00 U3MEeHEHUSIX YCAOBUU BBINIAQTHI ITIEHCUM W €KeMeCIYHOI'o MOKU3-
HEHHOTO A€HEKHOT'O COAEP’KaHUS CyAel B OTCTaBKe. ApryMeHTallus, U3A0-
>KeHHas1 B 9ToM Pemtennu, 0a3upyeTcss Ha KOHCTUTYIIMOHHOM HIPUHITUATIE
HEe3aBUCHUMOCTH CyAeH, KOTOPHIM 00ecledynBaeTCs, B YaCTHOCTHU, 3aIIPETOM
BAUSHUS HAa HUX KAKUM OBl TO HM OBIAO OOPa3oM (YaCThb BTOpas CTAaTbU
126), rocypapCTBEHHBIM (PMHAHCUPOBAHMEM U HAAAEXKAIIMMU YCAOBUIMU
A (DYHKIIMOHMPOBAHUSA CYAOB U A€ATEABHOCTHU CYAEU ITyTeM OIPEeAEAeHUS
B ['ocypapcTBeHHOM OropKeTe YKpaWHBI OTAEABHO PAacXOAOB Ha COAepiKa-
HUe CyAOB (YacThb mepBad cTaTbyé 130), ¥ IPEABIAYIINX TPABOBBIX ITO3UIU-
sax Koucturynmonuoro Cyaa YKpauWHBI, U3AOKEHHBIX B €ro pelieHusiX OT
20 mapta 2002 ropa Ne 5-pii/2002, ot 1 pekabps 2004 ropa Ne 19-pm/2004,
ot 11 oktsa6ps 2005 ropa Ne 8-prr/2005, ot 22 mas 2008 ropa Ne 10-pm/2008.

B wactrOCTH, Cya BCXOAMA U3 TOTO, YTO OIpeAeAeHHble KOHCTUTYIIMEN U 3a-
KOHAMU YKpawHBI TapaHTUU HE3aBUCUMOCTU CYAEU SIBAAIOTCSI HEOTHEMAEe-
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MBIM 9A€MEHTOM HMX CTaTyCa, PacCIpOCTPAHAIOTCS Ha BCeX CyAell YKPauHBI U
SIBASIFOTCSI HEOOXOAMMBIM YCAOBHEM OCYILIECTBAECHHS IIPABOCYAUSI HEIPEA-
B34THIM, OeCIPUCTPACTHBIM U CIIPABEAAMBBIM CYAOM. TaKMMU TapaHTUSAMU
SIBASIFOTCS IPEAOCTaBAEHHE UM 3@ CYET rOCyAapCTBA MAaTEPUAABHOTO ObecIie-
4yeHHUs (CYAEMCKOe BO3HAarpakAeHUe, IeHCHs, €’KeMeCSYHOe ITO’KM3HEHHOe
AEHE)KHOe COAep’KaHWe U T.II.) U MIPeAOCTaBAeHHe UM B OyAylleM cTaryca
CyABH B OTCTaBKe. [IpaBo Cypbr B OTCTaBKe Ha IEHCHOHHOE MAM €’KeMecsd-
HOe IIO’KM3HEHHOE ACHEKHOEe COAepyKaHUe SIBAIeTCSI rapaHTHUel HapAesKa-
IIero OCYILEeCTBACHUS IIPABOCYAUsI U HEe3aBUCHUMOCTH PAOOTAIOIIUX CYAEU U
AAeT OCHOBAHWUS BBIABUTATh K CYABSIM BBICOKHE TPEOOBAHUS, COXPAHATb AO-
Bepre K UX KOMIIETEHTHOCTU M OeCIPUCTPACTHOCTU. E’KeMecsauyHOe MOJKU3-
HEHHOEe AeHEeJKHOe COAepyKaHUe CyAbH HAIIPaBACHO Ha oOecliedeHne AOCTOM-
HOI'O €ro CTaTyca KU3HEHHOI'O YPOBHS, IIOCKOABKY CYABSI OTDAHHYEH B IIpa-
Be 3apabaTbIBaTh AOIIOAHUTEABHBIE MaTepUaAbHBIE OAAra, B 4aCTHOCTH 3aHU-
MaThb AIOOBIE ADYTHE ONAAQUMBAEMbIe AOAKHOCTH, BBIIIOAHATH APYIYIO OIIAQ-
4rBaeMyI0 paboTy. KOHCTUTYIMOHHBIN IIPUHIIUII HE3aBUCUMOCTH CYAEU 03-
HQUaeT, B TOM YHCAE, KOHCTUTYIIJMUOHHO OOYCAOBA€HHBIM UMIIEPATUB OXPAHBI
MaTepPUAABHOTO OOeCIIeYeHUsI CYAeU OT €r0 OTMEHBI UAU CHUJKEHUS AOCTHI-
HYTOI'O YPOBHSI 0€3 COOTBETCTBYIOIIEl KOMIIEHCAIIUM KaK rapaHTUIO HEAOIY-
LIeHUs BAMSHUS UAW BMEIIATEeABCTBA B OCYIeCTBACHUE IIPABOCYAUS.

TaxuM 0Opa3oM, KOHCTUTYILIMOHHBIN CTAaTyC CYABU IIpepAycMaTpUBaeT AOCTa-
TOUHOEe MaTepUarbHOe oOeclieueHHe CYAbM KaK BO BpeM$ OCYILeCTBAEHUS
MM CBOMX IIOAHOMOUUM (CyAeMCKOe BO3HAarpakpeHue), Tak U B OyAylleM B
CBSI3U C AOCTHI)KEHMEeM ITeHCHMOHHOTO BOo3pacTa (IeHCHSI) UAU BCAEACTBUE
IIpeKpaleHusl IOAHOMOYUM U IIOAYUYEHUs CTaTyca CyAbU B OTCTaBKe (eXKe-
MeCsluHOe IIOKU3HEHHOe AeHe)KHOoe copeprkaHme). CTaTyc CyAbH M €ro
5A€MEHTH], B YaCTHOCTU MaTepHarbHOe OOeclleueHUe CYAbU IIOCAe IIpeKpa-
IIeHNs ero MMOAHOMOUMM, IBASETCS He AUWYHOU NPUBUAETUEHN, a CPEeACTBOM
oOeclleueHNs HE3aBUCHUMOCTU PabOTAIOIIUX CyAeU U IPEeAOCTaBASIETCS AAT
rapaHTUPOBaHUSI BEePXOBEHCTBa IpaBa M B MHTepecax AUIl, OOpallaioimx-
Cs B CYA M OJKMAQIOIIUX HellpeAyOeKAEHHOTI'O IIPaBOCYAUS.

OTU TIpaBOBBIE IO3UIMU (KPOMe TOTO, UYTO B TIEPBYIO OYepeAb 3aKOHBI
AOMKHBI IIPMHUMATBCA Ha OCHOBe KOHCTHUTYIIUM M COOTBETCTBOBATH €M)
MOMASKHEL OBIAU IIOCAY’KUTB 3aKOHOAQTEAI0 OPHMEHTHPOM TOrO, B KaKHUX paM-
Kax MOJKeT OCYIIEeCTBAATBHCS IIPABOBOE PEryAUpOBaHWE B AQHHOU cdepe.
BmecTe ¢ TeM A€UCTBOBATH B 3TUX PaMKax IIPU NIPUHATUU 3aKOHOB O3HAyYa-
eT UCHOAHATH pelieHus KoHctuTynmoHHOro Cypa YKpPauHBIL, YTO SIBASETCS
00s3aHHOCTBIO, @ He YyCMOTpeHHeM 3aKoHopaTeAsd. Tak, Cyp yKa3blBan Ha
HEAOIIyCTUMOCTDE IIpU IIPUHATHM BepxoBHOM Papolt YKpauHBEI 3aKOHOB AO-
IIyCKaTh HECOOTBETCTBHE OTHOCHUTEABHO KAaKHX-AMOO IIOAOKEHUM, NIPSMO
IpeAyCMOTPeHHBIX KoHcTuTynuen YKpauHb’;, HEeAONyCTMMOCTH BOCCO3AA-
HUS TTOAOKEHMU NMPABOBBIX aKTOB, IPU3HAHHBIX HEKOHCTUTYIIMOHHBIMU'.

 Tlyukt 1 MoTHBHPOBOUHOI YacTu Penrenus ot 23 nexabps 1997 roga Ne 7-31m, noamyHkT 2.2 myHKTa 2
MOTHUBHPOBOYHOIH yactu Pemenus ot 30 mast 2012 romga Ne 12-pn/2012.
" ToamyHkT 3.3 MOTHBMPOBOUHOM 4actu Pemrenus ot 10 urons 2010 roga Ne 16-pni/2010.



Be3ycAoBHO, paccMaTpuBasi BOIIPOCH], CBA3aHHBIE C COIIMAABHBIM oOeclie-
YeHUeM Cypel, PUHAHCUPOBaHUEM CypO0B, KoHcTuTynuoHHbNM Cyp YKpau-
HBI KaK OBl OKa3bIBAETCS, 'CYAbeH B COOCTBEHHOM AeAe" U yiKe IIO3TOMY K
€ro pellleHUsIM YyBCTBYETCs IIOBBIIIEHHOe BHHMMaHHe OOILIeCTBa, OCOOEHHO
noAUTUKOB. BmecTe ¢ TeMm, Cya He MOJKeT He pacCMaTpUBATh AQHHBIE BOII-
POCHI, TIOCKOABKY, C OAHOU CTOPOHBI, 9TO OTHECEHO UCKAIOUUTEABHO K €ro
IIOAHOMOUHSIM, @ C APYTOM - HENOCPEACTBEHHO BAMsSeT Ha obecliedeHUe
KOHCTUTYLIMOHHOI'O IIPUHIUIIA HE3aBUCUMOCTU CyAeU. AAS IDakKAaH - 3TO
OAHA U3 BECOMBIX TapaHTUU peaAn3allud UMU IIpaBa Ha CyAeOHYIO 3alliu-
TY, 3PPEKTUBHOCTE KOTOPOU HENIOCPEACTBEHHO 3aBUCHUT OT TOI'O, HACKOAB-
KO CyA HE3aBUCHUM.

B 3zaBepiiienne xo0TeAOCh OBl OTMETUTD, UTO I OCTAHOBUACS AMIIL Ha HecC-
KOABKMX MOMEHTaX, KOTOpble, UCXOAS U3 OIbITa KOHCTUTYLIMOHHOI'O IIpa-
BOCYAUS B YKpauHe, AOAKHBL YUUTBIBATHCA 3aKOHOAATeAreM. B oOmem ke
KPUTEPHUU OIIpeAeAeHUsI IPAHUL] YCMOTPEeHUs 3aKOHOAATEAd, IIpeskKAe BCe-
ro, 3aKAIOYAIOTCA B UCIOAHEHUU IIpepnucanuil Koncrturtynum YKpaussl. U
TOABKO 3TO MOJKET CIIOCOOCTBOBATH PEAABHOMY BOIIAOLIEHUIO IIPUHIUIIA
BEpPXOBEHCTBa MpaBa B YKpauHe.

SUMMARY

The Supreme Rada of Ukraine adopting the Law of Ukraine on State
Budget of Ukraine for the respective year suspended the action of the pro-
visions of the special laws, which prescribe privileges, compensation, and
guarantees to the certain categories of citizens. The relevant provisions
were considered by the Constitutional Court as non-constitutional and, the
fact, that such legal regulation was implemented by the legislator, and the
later witnessed about the problems of implementation of the relevant obli-
gations by the state.

The Constitutional Court of Ukraine, recognizing the provisions as non-
constitutional, repeatedly draws attention to the inadmissibility of arbitrary
refusal of the state to fulfill its social obligations before the citizens.
Deriving from this, the legislator changed the approaches to the regulation,
vesting the Government of Ukraine with authorities to establish the man-
ner of implementation of the provisions of the laws where the privileges of
the certain categories of persons are mentioned. The Constitutional Court
of Ukraine considered this legal regulation as constitutional.
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NMMIIAEMEHTALINA HOPM
MEXAYHAPOAHOTI'O TTPABA

B HAITMOHAABHOE 3AKOHOAATEABCTBO
KA3AXCTAHA

NABAC BAXTBIBAEB

Ynen Koncmumyuyuonnoeco Coeema Pecnybauxku Kazaxcman,
00KmMop opuduvecKux HayK

YBakaeMble yyacTHUKU KoH(pepernun!
AaMBI U TOCITOAA!

PaspemmTe mOOAATrOAAPUTE OpraHM3aTOPOoB KoH(epeHInH 3a MpUTAalie-
HHMEe U NIPeAOCTaBA€HHYIO BO3MOJKHOCTb BBICTYIIMTH Ha 3TOM (hopyMe.

C MoMeHTa oOpa3oBaHus PecnyOAuKu KazaxcTaH Kak CyBepPeHHOTO TOCy-
AApPCTBa IIPOU3OIIAM M3MEeHEeHUsI BO BceX cdepax >KU3HU O0IecTBa, B TOM
4mncAe B cpepe MeRKAYHAPOAHBIX OTHOIIeHMU. PecnyOauka Kaszaxcran pe-
AABHBIMHU AE€AaMU IIOATBEPIKAAET CBOIO IIeAE€YCTPEMAEHHOCTh B peaAu3aliuiu
BeIpakeHHOro B [Ipeambyae Koucturynum PecnnyOAuMKU >KeaaHUS HapoAa
3a@HATH AOCTOMHOE MEeCTO B MHUPOBOM COOOIIeCTBe.

Oco00 crepyeT IIOAUEPKHYTH YTAyOAeHHe COTpyAHUYecTBa KasaxcraHa co
cTpaHaMu EBpPOIBI U eBpONEUCKUMU OPraHU3aluaMU. B IIeAdx yKpelAeHus
Pa3HOIIAQHOBBIX OTHOIIeHUM Meskpy KasaxcranoMm u EBpomnoi, mpuobiie-
HUS K OIBITYy eBpoIllelickol uHTerpanuu [Ipesuapentom Pecnybanku Kasa-
xctaH H.A. Hazap6aeBeim 29 aBrycra 2008 ropa Obira yTBep>kKapeHa [ocy-
AapcTBeHHas nporpamma '[lyte B EBpomy”.

3HauMMbIMHM COOBLITUSIMHM B HOBellIlel uctopuu KazaxcraHna sIBASIIOTCS, Oe-
3YCAOBHO, IIpeACepaTeAbCTBOBaHMe Hallel ctpaHbl B OBCE, yTBep>kpeHUe
Actanunackon pekrapanum OBCE, npunaTtue B mapte 2012 ropa PecniyOam-
k1 KaszaxcTtadn B 4AeHCTBO EBpONeNcKOM KOMUCCUU 3a A€MOKPATUIO dyepes
npaBo (BeHenmuaHCKOU KOMUCCHUH).

ChaepyeT OTMETHUTB, YTO HAIIMOHAABHOE 3aKOHOAATEABCTBO PecnyOoanku Ka-
3aXCTaH Pa3BUBAETCs B paMKaX MEKAYHAapOAHOI'O IIpaBa, B TOM UUCAE €B-
POIENCKOro IIpaBa.

Eme B Hauanre rocypapcTBeHHOM HesaBucuMmocTu KaszaxcraHa [IpesupeHT
Pecnyoaukum H.A. Hazap0aeB oTMeTHA, 4TO IIpaBOBasi CUCTeMa Halllel
CTPaHbI AOAXKHA OBITh TOCTPOEHA B COOTBETCTBUM C NMIPUHITUIIAMU IIPaBOBO-



ro roCypapCTBa M HOpMaMU Me>XAYHAPOAHOI'O IIPaBa, C y4eTOM HallMOHAAb-
HO-UCTOPUUYECKUX TPAAUIIUU M MUPOBOTO OIILITA'.

B Crparerun "KazaxcTtan-2050" - HOBOM IIOAUTHYECKOM KypCe COCTOSBIIIe-
rocsi rocypapcTBa’ TaKKe yKasaHO, UYTO 3aKOHOAATEABCTBO PecnyOAmKH
AOAJKHO CHHXPOHH3MPOBATHCA C AMHAMHYHO pAa3BUBAIOIIENCS Me>KAyHa-
POAHOM TPAaBOBOM CpPeAOM?.

BesycaoBHO, MHorme moaokeHuda KonHcturynuu PecnyOoamkm KasaxcraH,
0co0eHHO B cdepe IpaB U CBOOOA YeAOBEKa U TPakAaHUHAQ, OCHOBAHBI Ha
HOpMaXx U MpuHInnax BceoOiiel AoeKaapaliuy IpaB YeAOBeKa M KOPPEeCIIOH-
AMPYIOT C KOHCTUTYIIUSIMU TOCYAQPCTB C Pa3BUTOM IIPABOBOM CHCTEMOU.

OcHoBHOM 3akoH KazaxcTraHa B IyHKTe | cTaTbu 4 OTHOCHUT HOPMBI MeXK-
AYHApPOAHBIX AOTOBOPHBIX M WHBIX 0043aTEABCTB PecIyOAMKHN AeNCTBYIO-
memMy npaBy PecniyOauku. B cooTBeTcTBHMUM € MyHKTOM 2 cTaTbu 4 KoHcTH-
TYIIU MEeKAYHAPOAHBIE AOTOBOPHI, paTHU(UIIMPOBaHHBIE PecmyOAMKON,
UMEIOT IIPUOPUTET IIePeA ee 3aKOHAMU U IPUMEHSIOTCS HEIIOCPEACTBEHHO,
KpOMe CAy4YaeB, KOTAQ M3 MEXAYHAPOAHOTO AOTOBOPA CAEAYET, UTO AAS €TO
NIpUMEeHeHus TpeOyeTcs H3AaHME 3aKOHA. MeKAYHApOAHBIE AOTOBODEL,
YYaCTHUKOM KOTODPBIX fABAfAeTca PecnyOamKa, NTyOAMKYIOTCA (IYHKT 4
cratbu 4 KoHcturynuu). PecnnyOamka KasaxcTaH yBa’kaeT IPUHIIAIBL U
HOPMBI MeXAYHApPOAHOTO IIpaBa (cTaTbsd 8 KOHCTUTYIINH).

[TopsAOK 3aKAIOUEHUS], BBIIIOAHEHUS, U3MEHEeHUs] 1 IIPeKPallleHHUsT MEKAY-
HApPOAHBIX AOTOBOPOB peryampyercs 3akoHoMm oT 30 mas 2005 ropa "O
MEe>KAYHAPOAHBIX AoroBopax Pecnybamkm KasaxcraH", cOTA@CHO KOTOPOMY
Ka’KABIM MEKAYHAPOAHBIU AOTOBOP MOAAEKUT 00A3aTEABHOMY U AOOpPOCO-
BECTHOMY BBIIIOAHEHUIO PecrryOAMKON.

B 3akoHOpaTeAbHOU IpakTHKe KazaxcTaHa OCHOBHBIM CIIOCOOOM 3auM-
CTBOBAHUSI HOPM MEKAYHApPOAHOTO IIpaBa SIBASIETCS MX HUMIIAEMEHTallud,
KOTOpasi O3HayaeT 'NpeTBOPEeHHe B KU3Hb B COOTBETCTBUU C OIIPEAEAEH-
HOM IIpOIeAypOH'™.

MexaHu3M UMIAEMEeHTAalluu Me>XKAYHAPOAHO-IIPABOBBIX HOPM B HAllMOHAAb-
HOe 3aKOHOAQTEABCTBO IIPEACTaBASeT COOOM COBOKYIIHOCTb MEXAYHAPOA-
HBIX HOPM, PeraaMeHTHPYIOIUX COBMECTHYIO OPraHU3allMOHHO-IIPAaBOBYIO
AESATEABHOCTb CyOBEKTOB Me>XKAYHAPOAHOI'O IIPaBa, HAallPpaBAEHHYIO K OCY-
LIIECTBACHUIO IleAel, 3aA0KEHHBIX B Me)KAYHAapPOAHBIX 00s3aTeAbCcTBax'.

Hazap6aeB H.A. «Crparerust cranosiennst u pa3sutusi Kazaxcrana kak CyBepEeHHOTO TOCYAapCTBay,
Anma-Ata, 1992 rox.

[ocnanue [Ipesunenra Pecybnuku Kazaxcran - Jlunepa Harum H.A. Hazapbaesa Hapony Kazaxcrana
«Crparerust «Kazaxcran-2050»: HoBbllf monuTHYecKkHil Kypc COCTOSIBIIETOCS TOCYHapcTBay//
Pecnry6onukanckas razera «Kasaxcranckas npasay», 15.12.12., Ne 437-438.

Bbensackas O.B. YenoBust HMIIIEMEHTAIMN MEKIyHAPOAHO-TIPABOBEIX HOPM B pOCCHIICKOE 3aKOHO/a-
tensetBO / O.B. Bensnckas, O.A. Ilyruna / MexayHapogHoe myOnudHoe B 9acTHOe paso. — 2005. —
B 5. - C. 54 - 61.

Byxanosa O.A. VImmiemeHTanust M IyHapOJHO-IIPABOBEIX HOPM B POCCHICKOE 3aKOHOIATEIbCTBO KaK
OJIMH M3 OCHOBHBIX ITyT€il COBEPIICHCTBOBAHUS HOPMAaTHUBHOW HPaBOBOH 0a3bl, periaMeHTHpYIOIeit
MIPOITYCK Yepe3 rocyaapcTBeHHy o rpanuily// http://do.gendocs.ru/docs/index-356972.html
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B OOABIIMHCTBE CAyuaeB MMIIA€MeHTAlluss HOPM MeKAYHApOAHOTO IIpaBa -
3TO IIpeporaTHBa CyBePEeHHBIX I'OCYAAPCTB, MCIIOAB3VIOIIUX B 3THUX IEAdIX
CBOM BHYTPEHHUM OPTaHU3AIJMOHHO-IIPABOBOM MEXAaHU3M, II0A KOTOPBIM
CAeAyeT IIOHMMAaTh COBOKYIIHOCTL HAIlMOHAABHBIX IIPABOBBIX M OpraHH3a-
LIMOHHBIX CPEACTB, IIPUMeHsIeMbIX I'OCYAQPCTBOM AAG OOecClleueHHsI peanu-
3alUM I[IPUHATBEIX B COOTBETCTBHUU C MeEXKAYHApPOAHBIM IIPaBOM 00s3a-
TeAbCTB. C TeOpeTHuueCKOM TOUKU 3PeHUs MMIIAeMeHTallusl HOPM Me’KAYHa-
POAHOIO IIpaBa BO BHYTPHUI'OCYAQPCTBEHHOM IIpaBe, KaK M3BECTHO, IIPeA-
CTaBAsieT COOOM BOIIAOLIIEHHEe HOPM MEeKAYHApOAHOTO IIpaBa B 3aKOHOAA-
TEeABCTBO COOTBETCTBYIOILIIErO I'OCYAAPCTBA, a Tak’ke IIPAKTUUYECKYIO Aes-
TEeABHOCTb CyO'beKTOB BO BHYTPUI'OCYAAPCTBEHHOM IIpaBe’.

B sTux neaax KasaxcraHoMm patudunupoBansl 0oree 800 MeXKAyHAPOAHBIX
AOTOBOPOB, 13 KOTOPHIX 33 AABASIIOTCSI YHHBEPCAABHBIMU MHOTOCTOPOHHHUMU
B 00AACTH TpaB YeAOBEKa, B TOM UHUCAe 7 - 0a30BBIMH, ONPEACASTIONINMU
OCHOBHBIE IIpaBa M CBOOOABI UEAOBEKQ, 10 peaAn3alluy KOTOPHIX Pecry0-
AvKa mpepctaBaseT B OOH mepmoprdeckue HallMOHAABHBIE AOKAAAHIL.

B uncae patuduinmpoBanabix KazaxcTaHoOM TaKue MeKAYHapPOAHBIE aKTHI,
KaK: KOHBEHIIMH O AMKBUAQIIUM BCeX (POPM PacoOBOU AWCKPUMHHAITAM, O
IPEAYTIPEKACHUN TTPECTYIIACHHUS TeHOIIMAA M HaKa3aHUs 3a Hero, MpoTHUB
IIBITOK ¥ APYTHX JKECTOKUX, O€CUENOBEUHBIX M YHUIKAIOIIUX AOCTOMHCTBO
BUAOB OOpallleH!s M HaKa3aHWs, Me>XAYHapOAHBIE IIAKThl O I'Pa’KAQHCKUX
U TIOAUTHYECKUX ITpaBax YeAoBeKa W 00 IKOHOMUYECKUX, COIMAABHBIX U
KYABTYPHBIX ITpaBax M MHOTHe pApyrue. VX patuguranys coOmpoBOKAAAACE
IPUHATHEM KOMIIAeKCa Mep, HallpaBA€HHBIX Ha IIpUBEAEHHEe 3aKOHOAQ-
TeAbCTBA U TPAaBONPUMEHUTEABHOUW MPaKTUKKA B COOTBETCTBHE CO CTaHAApP-
TaM¥, YCTAHOBAEHHBIMU MEKAYHAPOAHBIMU aKTaMH.

Bo ucnonnenue 00s13aTeAbCTB PecryOauky, cBsI3aHHBIX ¢ DaKyAbTATUBHBIM
IIPOTOKOAOM K KOHBEHITUM INIPOTHB IIBITOK, HepAaBHO [lapaamenTom PecryO-
AMKHM KaszaxcTaH IpuHAT 3aKOH, TPEeAYCMAaTPHUBAIOIIUIN CO3AAHNE HAITMOHAAD-
HOTO IIPEBEHTUBHOTO MEXaHW3Ma, HAIIPaBAEHHOI'O Ha IIPEAYIIPEKACHUE IThI-
TOK W APYTHX >KECTOKNX, 0ECUEAOBEUHBIX HMAM YHUIKAIOIIUX AOCTOMHCTBO BH-
AOB OOpaIeHus U HaKa3aHUsl, BUABI, TIEPUOAWYHOCTE W TTIOPSIAOK TTPEBEHTUB-
HBIX IOCEIIeHUM, B3auMOAEHUCTBUE YIIOAHOMOUYEHHBIX IOCYA@PCTBEHHBIX Op-
TaHOB C YYaCTHUKAMU HAIIMOHAABHOTO IIPEBEHTUBHOTO MEeXaHW3Ma M ApyTUe
He MeHee aKTyaAabHble BOIPOCHL. COraacHO 3aKOHY YYaCTHUKaMU HAITMOHAAD-
HOTO TPEBEHTUBHOTO MeXaHM3Ma SIBASIFOTCS YIIOAHOMOYEHHBIH T10 TTpaBaM 4e-
AoBeka B PecnmyOamke KazaxcTaH, 4aeHBI OOIIECTBEHHBIX HAOAIOAQTEABHBIX
KOMUCCHUH, IIPEACTAaBUTEAN OOIeCTBEHHBIX OOBEAMHEHNHY, OCYIIECTBASIONINX
AESITEABHOCTD TIO 3allfUTe TTPaB U 3aKOHHBIX WHTEPECOB TPaykAaH.

AAS yCUAEHUS TapaHTUM 3aKOHHOCTU B YTOAOBHOM IIPOIleCCE U B COOTBET-
CTBUM C MEXAYHAPOAHBIMU AOTOBOpaMu PecniyOamKmM 3akoHOM OT 18 gHBa-

> Axmemoe A.A. Bonpockl peanusanyui HOPM MEKIYHAPOIHBIX J0TOBOPOB Ha TeppUTOpun Pecnybnuku
Kazaxcran//ABTopedepar aAuccepTalliii Ha COMCKAHHE YYCHOW CTEMCHHM KaHIWAaTa FOPHIMYCCKUX
Hayk. Anmarsl, 2008 1. - C. 19.



ps 2011 ropa YTOAOBHBIM KOAEKC AOIIOAHeH cTaTbed 141-1 "TIertku". Ecan
3a IIPECTYIIAEHUSA COOTBETCTBYIOIMIEero xapakrepa B 2009 roay OBIAO BO3-
Oy>KA€HO 3 YTOAOBHBEIX AeAd, To B 2010 roay Bo3OyxaeHO 10 pea, B 2011
ropy - 15, B 2012 ropy - 18 apea, 3a 5 mecanes 2013 ropa - 14 pea.

B 1easx akTmBH3aIuu OOPLOBLI C TOProBAeM AIOABMUM KazaxcTaH paTudu-
LUPOBAA PSAA MEKAYHApPOAHBIX aKTOB, B UHCAe KOTOPBIX KOHBeHIUSA O
pabcTBe oT 1926 ropa, MesxpayHapopHas KOHBEHIINS O O0pbOe C TOProBAel
AIOABMHU U C 3KCIAyaTalliell NPOCTUTYLUM TPeTbUMH AunlaMu oT 1949 ro-
Aa, AonoaHuTeAbHass KoHBeHIMS 00 ylpa3pHeHUU pabCcTBa, pabOTOPrOBAU
U UHCTUTYTOB M OOBIYaeB, CXOAHEIX C pabcTBoM oT 1956 ropa, KouBennus
MOT 00 ynpaspHeHUU HNPUHYAUTEABHOIO Tpyapa oT 1957 ropa, MeskayHa-
poaHast KoHBeHINSI 0 AMKBUAAIIUN BCeX POPM AMCKPUMHUHAIIUU B OTHOIIIe-
HUU JKeHIIUH oT 1979 ropa u Apyrue.

B coorBeTcTBUU C TpeOOBAHUAMM AQHHBIX MEXAYHApPOAHBIX aKTOB 3a TOP-
TOBAIO AIOABMU U COIIYTCTBYIOIIME ITPeCcTyniAeHus B PecniyOanke Kazaxcran
YCTaHOBAEHA YTOAOBHAsI OTBETCTBEHHOCTh. 3@ IOCAEAHHE 5 AeT B CTpaHe
3aperucTpupoBaHo 1374 mpecTynAeHMd, CBA3@aHHBIX C TOPTOBAEN AIOABMHU.
Boabiiag 4acTh 3aperucTpUPOBAHHBIX IPECTYIIACHUM IIPUXOAUTCI Ha opra-
HU3AIUIO U COAep’KaHWe IIPUTOHOB AAS 3aHATHI IPOCTUTYyIIMeU (cT. 271
YK), uTo npeBbIaeT 72%, OCTaAbHBIE - DTO: IOXUIIIEHUE YeAOBEeKa C IEeAbIO
srcnAayatanum (0.6 4.3 cT. 125 YK) - 4,5%; He3aKOHHOe AUIIIeHNe CBOOOABI
C IIeAblo dKcnayaTtanum (.6 4.3 cT. 126 YK) - 4,2%; TOproBAst AIOABMU (CT.
128 YK) - 7,3%; BOBAedeHUE B IIPOCTUTYLIUIO HECOBEPIIEHHOAETHEIO (CT.
132-1 YK) - 1,2%; ToproBas HecoBepliieHHOAeTHUMU (cT. 133 YK) - 4,4%;
BOBAeUeHHUe B 3aHgaTHe npoctutrynuei (ct. 270 YK) - 5,3%. C 2008 mo 2012
TOABI 3@ TIIPECTYNIAEHUS], CBI3aHHBIE C TOPTOBAEU AIOABMU, OCY’KAeHO 786
AMII. 3@ IEepBBIM KBapTaA TEKYIIETO TOAd OCYKAEHO 18 yeroBexk.

OpHUM M3 HOPMATUBHBIX aKTOB, IPUHSTHIX B COOTBETCTBHUHM C ME’KAYHAa-
POAHBIMU 00s3aTeAbcTBaMU PecniyOAnku KaszaxcTaH, gBAgeTcd 3aKOH OT 28
aBrycra 2009 ropa "O TpPOTUBOAEMCTBUM AETAaAM3AIUN (OTMBIBAHUIO) AOXO-
AOB, TIOAYYEHHBIX HE3aKOHHBIM ITyTeM, U (PMHAaHCUPOBAHUIO Teppopu3ma’,
B COOTBETCTBUM C KOTOPHIM B KazaxcraHe yupe>kpeH WHCTUTYT (PUHAHCO-
BOTO MOHUTOPUHTA.

3aKoH OBIA IPUHAT [lapAaMeHTOM BO MCIOAHEHHE Me>XKAYHAapPOAHBIX 00s13a-
TEeALCTB PecniyOAUKY, CBSI3@HHBIX C PAaTUQUIIMPOBAHHLIMU KOHBEHIIUSMU
OOH npoTuB KOppynnuM, IPOTUB TPAHCHAITMOHAABHOM OPraHW30BAHHOU
IIPECTYIIHOCTH, O 00pBOe ¢ (hbMHaHCHMpPOBaHUEM Teppopu3Ma, lllanxaickon
KouBennuen o 60pb0e C TeppOpU3MOM, CEIapaTU3MOM U DKCTPEMU3MOM,
AOTOBOPOM O COTPYAHMUECTBe TocyAapcTB-ydyacTHUKOB CHI' B Gopnbe c
TEPPOPU3MOM.

ChepyeT OTMETHTB, UTO AQHHBIM 3aKOH paccMaTpuBascsd KOHCTUTYIIUOH-
HbIM COBeTOM Ha IIpepMeT COOTBeTCTBHS KOHCTUTYIIMU B IOPSAKE IIpeABa-
PUTEABHOTO KOHCTUTYIIMOHHOI'O KOHTPOASL M OBIA IIPHU3HAH KOHCTUTYIIUOH-
HBIM.
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MNABAC BAXTBIBAEB. KOHCTUTYLIMOHHBIN COBET PECITYBAVKU KA3AXCTAH

[Mpunsatue 3akoHa oT 8 aBrycrta 2002 ropa "O mpaBax pebenka B Pecry0-
avke KasaxcraH" IBASIETCS TaKyKe CAeACTBUEeM TpucoepnHenmus Kazaxcra-
Ha K pSAAY MEXKAYHAPOAHBIX AOTOBOPOB, B TOM umcAae K KouBennuu OOH
o mpaBax pebenka. Cemuac B [laparaMeHTe HaXOAUTCS TPOEKT 3akoHa "O
3almuTe AeTe OT MHPOPMalluu, TPUYNHSIIOIIEN BpeA UX 3A0POBbLIO U pas-
BUTHIO", KOTOPHLIN TakK’Ke pa3paboTaH C y4eTOM MeKAYHAPOAHBIX CTaHAAP-
TOB IO 3allIUTe IPaB U BOCIUTAHUIO AETEeH.

OAHUM U3 acCleKTOB peaamusanuu nporpammbl '[lyts B EBpony" siBAsieTcs
IIPOIleCC IO COBEPIIEHCTBOBAHUIO YTOAOBHOTO, YTOAOBHO-IIPOIIECCYAABHO-
TO, YTOAOBHO-UCIIOAHUTEABHOTO ¥ aAMHUHUCTPATUBHOTO 3aKOHOAATEABCTBA.
[TpOeKTHI COOTBETCTBYIOIINX KOAEKCOB yKe pa3paboTaHBl U B A@HHOE Bpe-
MsI HaXOASTCS Ha CTAAMN COTAACOBAHUS T'OCYAQPCTBEHHBIMU OpraHaMU.

B Kazaxcrane 8 aekabps 2009 ropa npuHaT 3akoH "O ToCyAapCTBEHHBIX
rapaHTHUSX PaBHBIX IPaB M PaBHBIX BO3MOJKHOCTEN MYKYMH W SKEHITUH'.
[Tpunatue paHHOTO 3akKoHa OOYCAOBAEHO paTuduKaiuel KazaxcTaHoM
koHBeHIIMY OOH o0 AuMKBUpAUU BCeX POPM AUCKPHUMHUHAIIUKA B OTHOIIE-
HUM >KEHIINH, O IOAUTUYEeCKUX ITpaBax >KeHIIWH U O TPa*KAQHCTBE 3aMYyiK-
HeU >KeHIIUHEL,

Kpowme Toro, ipu 'haBe rocypapcTBa CO3AaH KOHCYABTATUBHO-COBEIIATEAD-
HBIM opraH - HalmuoHaAbHass KOMUCCHS II0 AeAaM JKEHIIUH U CeEMeWHO-Ae-
Morpaduieckor IOAUTHKE, 3apaUell KOTOPOU SIBASIETCST BHIPaOOTKa Mep IO
VAYUILIEHUIO IIOAOJKEHUS >KEHIIWH U AeTel, 00eCIleYeHUI0 HeOOXOAUMBIX
YCAOBUM AAS YUACTUS >KEHIIWH B IIOAUTUYECKOM, COIIMAABHOM, 3KOHOMU-
YEeCKOM M KYABTYPHOM >KU3HU CTPAHHI.

B 3akAroueHHMe XO4y OTMETHUTBH, YTO B ODeCIeUeHMH B3aMMOAECUCTBUSA Ha-
IIMOHAABHOIO M MEXAYHAPOAHOIO IIpaBa Ba’KHOE MEeCTO 3aHMMaeT OpraH
KOHCTUTYLLTUOHHOI'O KOHTPOAA - KoHCTUTYInMOHHBIN COBET.

B coorBercTtBuu ¢ Koncturynuenn KoHcTUTynMOHHBIM COBeT B IIOPSIAKE
IpeABapUTEABHOI'O KOHTPOAS pacCcMaTpuBaeT Ha cooTBeTcTBre OCHOBHOMY
3aKOHY Me’KAYHApOAHBIE AOTOBOpa PecniyOAMKH A0 MX paTU(PUKALUU.

Poan KOHCTI/ITYLH/IOHHOI‘O CoBeTa 3TUM He OT'PAaHUYMBAECTCAA. KOHCTI/ITYL];I/I-
ouHbIM CoBeT obecIledyrBaeT B3aHMMOCBSI3bL U COOTHOIIEHUEe HOPpM HaIlKXO-
HAABHOTI'O 1 MEeXXAYHAPOAHOI'O IIpaBa TdKXXe B XOAE Oq)I/I]J;I/IaABHOI'O TOAKO-
BaHUSA HOPM KOHCTI/ITYLH/II/I, IIpu IIpoBepKe KOHCTUTYIHMOHHOCTU MeJKAYyHa-
POAHBIX AOTOBOPOB M MHBIX 00513aTeABCTB PeCHY6AI/IKI/I II0 O6palueHI/IIO Ccy-
AOB B IIOPSIAKE ITIOCACAYIOIIEI'O HOPMOKOHTPOASL.

PestoMupyst MOJKHO CKa3aTh, YTO B KazaxcTaHe Ha OCHOBe HOPM Me>KAYHa-
POAHOTO TIpaBa YYPEXKAEHBI OTAEABHBIE WHCTUTYTHI, YCOBEPIIEeHCTBOBAHBI
ITpaBOBbIe MEXaHM3MBI, B TOM UYHCAE B CYA€OHO-TTPaBOOXPAHUTEABHOM, TTpa-
BOOOecCIIeunTeAbHOM cdepax, 0coOOeHHO B 0OAACTH HpaB U CBOOOA UYeAOBe-
Ka ¥ rpakpauuHa. PaboTa B 9TOM HampaBAEHUH MTPOAOATKAETCS.

Baaropapro 3a BHUMaHue!



SUMMARY

The Strategy "Kazakhstan - 2050" - new political guidelines of established
state" points out that the legislation of the Republic shall be synchronized
with dynamically developing legal environment.

Mechanism of implementation of the international-legal norms in the
national legislation is the combination of the international norms, which
regulates united organizational-legal activity of the subjects of the interna-
tional law directed to the implementation of goals prescribed in the inter-
national obligations. For achieving the latter, Kazakhstan has ratified more
than 800 international agreements, 33 of which are universally multilateral
in the sphere of the human rights and the Republic regularly presents
national reports.

The Constitutional Council, body of the constitutional review, plays its sig-
nificant role in ensuring interrelation of national and international law.

In conformity with the Constitution, the Constitutional Council, as prelim-
inary review, considers conformity of the international agreements with the
Main Law of the country before their ratification.

The role of the Constitutional Court is not restricted with it. The
Constitutional Court ensures the interrelation and ratio of the norms of
international and national law in the process of the official interpretation
of the Constitution, while checking the constitutionality of the internation-
al agreements and other obligations of the Republic addressed to the
courts in the manner of the subsequent control of norms.
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COURTS AS REPRESENTATIVES,
OR REPRESENTATION
WITHOUT REPRESENTATIVES

ANDRAS SAJO
Judge at the European Court of Human Rights

According to public expectations prevailing in contemporary democracies,
popular election generates representativeness and the representativeness
of political bodies grants legitimacy to the decisions of these bodies.
Traditionally, the legitimacy of the judiciary as a mechanism of law
enforcement and individual conflict resolution was not based on the same
assumptions of electoral democracy. But with the advent of judicial review
and constitutional adjudication, a new function was attributed to courts,
and apex courts in particular: They have the power to review legislation
that is deemed to be the legitimate expression of democratic popular will.
This raises new issues of the legitimacy of courts.

In the present paper the representation problem is discussed in the con-
text of apex courts like supreme and constitutional courts. The issue of
their democratic legitimacy is related to, but distinct from, the demand that
courts be socially or culturally representative of the society, or that they
be democratically accountable through popular or other election. But rep-
resentation is not an unambiguous concept. It connotes a wealth of mean-
ings, including some that indicate that courts and their activities can be
better conceptualized within broader concepts. In order to understand the
basis of apex courts' legitimacy when they meddle with legislation, the
paper reviews various understandings of representation and applies them
to courts. Beginning with a discussion of the legitimacy deficit of elected
political bodies, I will first provide a short overview of competing concepts
of representation in order to clarify elements of representativeness in the
judiciary. Following Hanna Pitkin, the paper argues that representation is
also an act of creation. It is in this regard that apex courts may contribute
to the formation of social representation within the current constitutional
mandate of constitutional and judicial review.

COURTS BLAMED FOR THE DEMOCRACY DEFICIT

OF PURE ELECTORALISM

Judicial and political branches of representative governments need legiti-
macy, though for different reasons. When courts act in the absence of



legitimacy, in particular when they overrule legislation and replace it with
their own solutions, they are attacked for usurping legislative power with-
out popular endorsement (and for not having proper skills or adequate pro-
cedures to understand or form conclusions about political questions). The
charge of usurpation draws from the fact that judges are not elected, at
least not popularly. Needless to say, this accusation is not always correct.
Judges in the highest courts are generally indirectly elected, or appointed
in cooperation with the elected leaders of other branches of power.
Moreover, beginning with the French Revolution and continuing with a
number of state courts in the United States, judges were and are popular-
ly elected.

Notwithstanding the above criticism, it is not obvious that the election of
judges by the people would lend legitimacy to judgments that run against
laws enacted by representatives in Parliament. At the level of everyday
experience, at least in some instances, the judicial election process-the way
it is carried out and the resulting appearance of dependence on donors and
electors-may undermine the independence of judges, as well as their enti-
tlement to authority and respect. Similar arguments can be made in regard
to the politically motivated selection of judges, a process that is quite com-
mon in the case of constitutional court judges elected by parliaments or
appointed by specific political bodies (as in France).

The above criticism of judges' lack of democratic representativeness is
partly motivated by legislative (political) and populist discontent. More
importantly, this criticism reflects a misunderstanding concerning the
importance of elections: there are a number of processes of gaining power
other than elections that can result in legitimate power. On the other hand,

even fair elections can be insufficient to grant legitimacy, though they may
offer, prima facie, a semblance of "democracy."

Insistence on popular election might be doubtful even outside the judiciary,
that is, with respect to other political bodies. The riddle of why and how
legitimacy and authority emanate from the fact of being elected contains an
element of mystery. It remains contested that the act of election amounts
to a transfer of power from the electorate to elected representatives.

In fact, elections rarely generate such a miracle, one that would be reminis-
cent of transubstantiation. All that a popular election does is to enable the
representative to participate in the work of a legitimate organ of power. As
David Plotke' has demonstrated, the identification of democracy and elec-
tions was a tool for distinguishing Western states and totalitarian regimes.
Today the dangers of falling into communist oppression are nonexistent.

Therefore, the thin concept of electoral legitimacy may not satisfy contem-
porary needs of power legitimation among the electorate, especially given

' D. PLOTKE, Representation is Democracy, Constellations: Int'l J. Critical & Democratic Theory, 1997,
19-34.
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current fears that individuals are losing agency. Of course, election as a
fair procedure diminishes some of the democratic difficulties of represen-
tative government. It also provides formal equality to citizens, without,
however, enabling full self-government. After all, the fundamental expec-
tation of self-government is captured in the slogan "let the people decide."
But being elected does not guarantee responsiveness to citizens.

Behind the attacks on the legitimacy of judicial review and related judicial
interventionism that describe them as the usurpation of the legislative
function, hides a second, partly different legitimacy problem. This legiti-
macy problem relates not to the judiciary, but rather the elected legislative
branch. The representativeness of legislation is controversial and often
lacking. Politicians act through Parliament in ways that appear in the eyes
of the public as government by partisan bias and special interests. The free
election of politicians and political parties looks insufficient on empirical
grounds as a means of expressing the popular will and promoting the pub-
lic interest. The electoral process is better designed for choosing among
candidates than for channeling the will of the electorate, or even that of
the majority. I leave aside the important problem of the statistical repre-
sentativeness of elected office holders, an issue also relevant for the judi-
ciary.

Politicians assert that by being freely elected they express the popular will,
while other branches of power, critical of politicians' performance, are act-
ing without comparable popular legitimacy. Attacks on the non-elected
judiciary originate in the fear among parliamentary politicians of losing sta-
tus to judges and of having their legislative projects run into constitutional
obstacles. They hope to keep their supreme and privileged position, and
public immunity for their collective unconstitutional action, by successfully
arguing that unelected courts are not legitimate in criticizing legislation.
Whereas the legitimacy of constitutional review originates from the recog-
nition of the imperfections of electoral democracy, the political bodies gen-
erated by the electoral process have to counterattack in order to protect
their privileges. The defenders of rigid separation of powers and parliamen-
tary supremacy claim that irrespective of the alleged shortcomings of the
political branches, the judiciary has no democratic mandate to replace them
in the realm of political representation. The popular will is to be expressed
solely by the electorally anointed representatives of the people.

Irrespective of the possible sources or grounds of the attack on the judici-
ary, there is a broader and genuinely puzzling issue here. The politicians
and scholars who castigate courts for not being elected and therefore not
being representative highlight a dilemma of governance and an intertwined
difficulty of governmental legitimacy in the modern constitutional state.
Modern constitutional systems grant increased powers to constitutional
courts to protect the constitution and to international courts to protect and
enforce international regimes. This does not sit well with a democratic con-
cept of separation of powers.



It would be wrong to conceive of electoral representation only in the con-
text of the political constitution of collective bodies. Electoral representa-
tion is also an attempt at selfgovernment by the people. The two efforts,
popular self-government and the constitution of a modern polity, were to
some extent historically interrelated. But for practical reasons selfgovern-
ment occurs only through the mediation of representatives. Even in self-
government the problem of the principal-agent relationship (the people
being the principal and the representatives the agents) remains to be
solved.

Facing disenchantment with electoral politics, constitutional arrangements
have historically moved toward granting a greater role to the judiciary in
the solving of the principal-agent problem?® This shift towards the judici-
ary in the determination of certain issues which pertain traditionally to the
elected legislative branch was facilitated by the legitimacy of courts as
defenders of justice. The modern state, in a mode that is different from that
of the Kingdom or Empire, is to a great extent about Justice, or at least it
claims so in the form of welfare justice. As Judith Resnik and Dennis Curtis
have stated: "More recent social movements have transformed adjudication
into a democratic practice, and courthouses have come to replace Justice
as an icon not only of adjudication but of government more generally."™

This form of judicial governance is a challenge to traditional nation-state-
based sovereignty where the legislative branch, i.e. Parliament, has the ulti-
mate and unlimited power, at least on paper. Where the legitimacy of con-
stitutional review originates from the recognition of the imperfections of
electoral democracy, the branches whose members are selected through
electoral democracy, may have the tendency to counterattack the legitima-
cy of constitutionally mandated judicial review. The criticism of courts for
being non-representative originates from the belief that political represen-
tation creates supreme and legitimate power.

In many regards this simplistic truism serves the interest of the political
status quo which finds it inconvenient to be subjected to authoritative crit-
icism by another branch. The truism is regarded as the foundation of polit-
ical government in everyday discourse. It is reinforced by a shallow under-
standing of democracy. One of the crucial arguments of the elected
branches' counterattack is that irrespective of the alleged shortcomings of
legislation, the judiciary has no democratic mandate to take on a lawmak-
ing role, and not just because this would violate the separation of powers,
even if sanctioned by the constitution. It is argued that without the demo-

At least this was the prevailing trend until recently, when a strong intellectual counter-movement of
judicial review scepticism emerged, as illustrated by the popularity of court bashing. See e.g. M.
TUSHNET, Taking the Constitution Away from the Courts, Princeton University Press, 1999. See fur-
ther J. WALDRON, Law and Disagreement, Oxford University Press, 2001.

* J. RESNIK, D. CURTIS, Representing and Contesting Ideologies of the Public Spheres: Representing
Justice: Re-Presenting Justice: Visual Narratives of Judgment and the Invention of Democratic Courts,
Yale J. Law & Human, 2012, 19.
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cratic legitimacy quintessential for legislative power that originates in
political/popular representation, judicial lawmaking is illegitimate. In the
formative years of modern political democracy, French Revolution theorist
Abbé¢ Sieyes argued forcefully for vesting trust in elected representatives.
He held them to be trustworthy for the very reason that they represent the
people, and that elections provide a guarantee for the people's trust.

Some separation of powers doctrines insist on exclusive powers of elected
representatives, at least with respect to originating legislation. Democratic
theory claims that legislation is the privilege of the elected branch precise-
ly because the branch is electorally accountable and representative.
However, new constitutional developments, such as the need to protect the
constitution and the very complexity of governments, gravitate in favor of
a more mixed system of legislation and a more nuanced understanding of
the inter-branch relations. The involvement of the judiciary in legislative
dialogue has gained traction. For the judiciary to be involved in the elec-
torally legitimated democratic and constitutional process, it must demon-
strate its accountability. Representativeness is or could be part of that
process.

REPRESENTATIVENESS: A CONTESTED CONCEPT

The debate about the proper allocation of powers within the constitution-
al system cannot solve the deeper issue of the representativeness of the
democratic political system. Even in those democracies where parliamen-
tary sovereignty is not the prevailing doctrine, it is not clear how far judi-
cial review may extend, given the importance of the separation of powers,
and especially given that legitimacy for the whole system comes from
democracy, which operates through electoral processes.

Representativeness of the democratic polity has become a contested con-
cept. Huntington was quite clear in regard to the performance of electoral
representativeness: "Elections, open, free and fair, are the essence of
democracy, the inescapable sine qua non.

Governments produced by elections may be inefficient, corrupt, shortsight-
ed, irresponsible, dominated by special interests, and incapable of adopt-
ing policies demanded by the public good. These qualities make such gov-
ernments undesirable but they do not make them undemocratic.
Democracy is one public virtue, not the only one."™

Representative government is first and foremost a democratic technique of
legitimating power. It defines the subjects participating in the selection of
delegates and the process of selection, and it claims legitimacy on the
grounds of satisfying these preset criteria. Electoral representation is also
an attempt at self-government by the people. But elections do not guaran-

4 S. P. HUNTINGTON, The Third Wave: Democratization in the Late Twentieth Century, Oklahoma,
1991, 9-10.



tee self-government. "The people," composed of individuals, is not neces-
sarily really governing itself. Representation is a constitutive act of self-
government. By defining a form of representation, the represented create
the community that they themselves would like to govern. This is the cre-
ative aspect of self-government as representation.

Self-governing people (individuals and the community) are driven by a
common sense or ordinary meaning of representation. In this ordinary
meaning, representation presupposes some correspondence or reproduc-
tion: The represented object or subject wishes to see some commonality
between himself or herself and the products of representation. There are
uncertainties, however, as to who and what is to be represented. In the sim-
plest terms representation as a political concept relates to Parliament.
Traditionally, a Member of Parliament is conceived either as a delegate or
as a trustee. The latter metaphor potentially reduces the MP's accountabil-
ity, and it is no surprise that it is favored by power-holders. Of course, dis-
satisfied members of the electorate complain as if their MP were a dele-
gate, or at least a trustee in breach of trust.

A terminological clarification that is obvious in some languages is useful
at this point. There is a difference between what the German call vertreten
and darstellen, a difference between what the representative does and
what the representative is (what is he "standing for").

Speaking in legal terms, Vertretung is a mandate. Perhaps because of the
power of the ordinary meaning of words, this is the standard expectation
of German citizens regarding the delegate. For scholars like Hanna Pitkin,
however, representation goes beyond strict mandate, and it includes all
the acts of the mandate-holder, irrespective of ultra vires. This role is close
to the role of the guardian. Guardianship as a political concept, however,
smacks of paternalism. The second meaning, darstellen refers to a loose
reproduction of an original, the reproduction of a single feature. In terms
of political decision-making it refers primarily to the actualization of the
wishes or desires of the represented. John Stuart Mill, in his
Considerations on Representative Government, stated that what makes
government representative, beyond maintaining the consent of an educat-
ed people, is taking public opinion into consideration and making deci-
sions that correspond to it’. Finally, it should be added that in German a
third term is also used for representation, namely that of raepresentieren,
which means the incorporation of a moral principle or notion. This may,
of course, be relevant for what constitutional courts do in a Dworkinian
sense, but one has to admit the ambiguity of such an approach. This ambi-
guity becomes clear in the meaning attributed to Raepresentation by Carl
Schmitt. For Schmitt this term means the making publicly visible of some-
thing existential. The mystical uncertainties of what he calls "existential"

> J. S. MILL, Considerations on Representative Government, Everyman's Library, 1936, 175. The rela-
tion to public opinion will play a role in the representational efforts of apex courts too.
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cause difficulties for this theory with respect to legal certainty and democ-
racy.

To end this survey it should be added that representation is often under-
stood as similitude, which is also a source of legitimacy. Similitude is
understood, among others, as a guarantee of identity. Where the issue is
law, politics, art, or even everyday virtue, the authenticity of the represent-
ed is of utmost importance. Similitude is a sign or proof of such authentic-
ity. It looks like the original, it has its characteristics, and it is, therefore,
authentic even if it is not the original and even if it is not identical. All this
points to Plato, and to Aristotle's concept of mimesis. Originating in con-
cepts of aesthetics, there is a form of political representation that is based
on the correspondence with the represented. The correspondence is not
necessarily limited to the individual or community but also to their funda-
mental characteristics; in contemporary politics, the similarity of some
characteristics of the representative to the represented is ordinarily consid-
ered a sufficient justification for the representative's authority (see the
"One of Us" ideology). This is particularly true in identity politics, where
political representation is understood as identity representation. Similarity
is crucial for representativeness in populist democracy: representativeness
means popularity in public culture, on television in particular. If politics
and political choices operate in the same manner as show business, or
"politique spectacle” as the French call it, then representativeness corre-
sponds first and foremost to attractiveness and sex appeal.

Attractiveness is a function of similarity, similis simili gaudet. Achieving
popularity in elections means being selected for the traits that reflect the
identity of the people making the choice.

To a considerable extent, popularity based on similitude thus serves as the
basis for electoral choices. Similitude fosters acceptance of the representa-
tive and therefore to his or her legitimacy.

In order to address the representation issue in the context of courts, one
must look briefly into competing concepts of political representation. A
quick glance at the history of concepts and practices of representativeness
and representation indicates that electoral representation's cachet results
from the power of mental oversimplification in politics.

Representatives, representativeness and representation are distinct con-
cepts and their indistinct use in the everyday discourse of representative
government is part of the war of legitimacy. Following Hanna Pitkin, I
understand political representation as an act of creation, including the cre-
ation of the very community that is represented. For Pitkin, political rep-
resentation is not static, it is not a matter of perfect correspondence, but
of selecting "which characteristics are politically relevant for reproduc-
tion."® Talleyrand was able to capture this dialectical or "creationist” mean-

® H. F. PITKIN, The Concept of Representation, University of California Press, 1967, 87.



ing at the very moment of its enfolding. This is what he said in the debate
on the binding mandate at the National Assembly in 1789: "The deputy [...]
who was charged by the electoral borough [bailliage] to will in his name
is charged to will as the borough would have willed, were it transported to
the general meeting, that is after having maturely deliberated and com-
pared all the motivations of the different electoral boroughs." For
Talleyrand it is the liberty of the deputy to deliberate that makes him a
genuine representative’.

The election of representatives was historically understood as a con-
stituent/reaffirmative moment in the sense that the political community
was reaffirmed by the fact of electing local representatives. This approach
lies at the heart of Burke's famous Bristol address of 4 November 1774.
Burke expressed his "poor sentiments" in the following famous terms:

Parliament is not a congress of ambassadors from different and hostile
interests; which interests each must maintain, as an agent and advocate,
against other agents and advocates; but parliament is a deliberative assem-
bly of one nation, with one interest, that of the whole; where, not local pur-
poses, not local prejudices, ought to guide, but the general good, result-
ing from the general reason of the whole. You choose a member indeed;
but when you have chosen him, he is not member of Bristol, but he is a
member of parliament’.

Needless to say, in the 18th century political landscape of single con-
stituencies and in the absence of political parties, Burke lost his seat in
Bristol, though not necessarily because of the electorate's dislike of his
honorable theory. It is more likely that merchants of Bristol were not par-
ticularly inclined to accept free trade, which was advocated by Burke; it
was certainly a public good at the imperial level, but a disaster to their
treasure chests.

Though the binding mandate has been pushed out from modern constitu-
tionalism, the mandate problem resurfaces in radically democratic propo-
sitions. Different forms of referendum bring into representative government
elements of the binding mandate and is not unheard of in contemporary
constitutionalism.

Contrary to Burke, whose main concern was a government that represents
common interests, the delegates of the Third Estate in France (in search of

7 Talleyrand on 7 July 1789 at the National Assembly, Archives parlementaires, Tome 8., at 201, quot-
ed in P. BRUNET, La representation, in M. TROPER, D. CHAGNOLLAUD (dir.), Triaté international
de droit constitutionnel, Tome 1., Dalloz, 2012, 629.

8 E. BURKE, Speech to the Electors of Bristol, 3 November 1774, Works 1:446-448, in P. B. CURLAND,
R. LERNER, The Founders' Constitution, University of Chicago Press, Liberty Found, 2000. Vol. 1,
Ch. 13, Doc. 7. Available at <http://press-pubs.uchicago.edu/founders/documents/vich13s7.html>.
It is quite remarkable that in Conor Cruise O'Brien's magisterial work on Burke this radical innova-
tion of political theory is left out from the long quote from the Address that is understood as an act
of personal honesty, which it indeed was. This is an astonishing example of the difference profes-
sional perspectives may cause. See O'BRIEN, The Great Melody. A Thematic Biography of Edmund
Burke, University of Chicago Press, 1993, 75.
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the general will) assumed that political representation was about collective
representation and not the representation of a specific sub-entity of actual
citizens of any electoral borough. In this regard, election-based represen-
tative democracy is a specific method of self-definition for the collective
political entity. The collective body to be represented is constituted by the
very representation, it can exist solely through a special identification
process that occurs primarily through elections. Of course, at least in prin-
ciple non-democratic representation may also do the trick, for example via
corporate or estate delegates, as long as they act as constituents of a col-
lective. The popular electoral process is, however, more credible because
it fits into individualist equality.

It was egalitarian democracy that gave a new credibility to the legitimacy
of elected representative governments. As Thomas Paine stated: The true
and only true basis of representative government is equality of rights.

Every man has a right to one vote, and no more in the choice of represen-
tatives. The rich have no more right to exclude the poor from the right of
voting, or of electing and being elected, than the poor have to exclude the
rich; and wherever it is attempted, or proposed, on either side, it is a ques-
tion of force and not of right®.

This revolutionary idea of equality was in clear contrast even with the
French revolution's prevailing ideas of national representation (except for
a brief moment in 1792 in the election to the Convention nationale). In the
long run, however, electoral representation became a legitimate means of
satisfying enhanced demands for equality, in the sense that in principle all
citizens-all those affected by the common decision-have equal standing in
the general election and hence in the determination of the policy through
elected representatives. But the election of the representative is understood
to be a temporary power-granting act: The electors transfer their decision-
making power. This conception of representation as something that is
equally shared by citizens resulted in the comfortable slogan that being

popularly elected grants power to govern. However, this conclusion is not
inevitable, and it does not sit comfortably with Madison's concept of con-
stitutional self-government.

Madison considered representative government, i.e., government by the
elected few, to be an antidote to direct self-governance (understood as
unruly democracy). He claimed that passing views through the medium of
a chosen body offers better wisdom. This concept of mediated self-govern-
ment is only distantly related to contemporary understandings of democ-
racy, a word that was anathema in the early days of people's power and
constitutionalism.

It is well known that Madison considered the republican form of govern-

° T. PAINE, Dissertation on the First Principles of Government, 1795, Life 5:221-225, in P. B. CURLAND,
R. LERNER, The Founders' Constitution, University of Chicago Press, Liberty Found, 2000. Vol. 1,
Ch. 13, Doc. 40. Available at <http://press-pubs.uchicago.edu/founders/documents/v1ch13s40.html>.



ment a dispassionate, professional, and therefore a good institutional
arrangement against factionalism. In this mediated process the election
offers chances to bring in less biased decision-makers, and people who are
above local prejudice:

Extend the sphere, and you take in a greater variety of parties and inter-
ests; you make it less probable that a majority of the whole will have a
common motive to invade the rights of other citizens; or if such a common
motive exists, it will be more difficult for all who feel it to discover their
own strength, and to act in unison with each other".

In other words, the Madisonian argument for representative government
was not based on a concept of mandate or delegation, or even true repre-
sentation of the Nation as a community of interests and values. Instead,
government is just a space for rather transparent interest negotiation, which
has built-in mechanisms to prevent extreme preferences from prevailing.

Political representation is a historically established solution to the specific
difficulties of coordinating collective entities, including political entities. It
enables a collective to appear as a single entity. Representation is dis-
cussed in terms of authorization, both in regard to the constituent elements
(e.g., citizens) and to the external world. In many regards correspondence
- i.e. correspondence with the constitutive elements - is the source of
authority: the citizen accepts the decision of the delegates because she rec-
ognizes herself as an actor of the decision, or at least she recognizes in the
decision her wishes and her identity. The contemporary criticism of elect-
ed representatives and of democracy is based on the assertion that such
recognition does not occur because similitude is absent.

Representative governments cannot be representative as they are alienat-
ed from the electorate; the electors do not recognize themselves in the del-
egates nor do they find their preferences reflected in the collective acts
that emerge from the deliberations of the representatives. This might not
be a relevant objection in a Burkean theory, but the underlying criticism
is related to a non-Burkean theory of representation, namely that of repre-
sentation being the faithful image of an original. The idea of a faithful
image animates a fundamental contemporary psychological concern at the
level of everyday political practices with serious political consequences.

Historically, correspondence, mandate (civil law delegation) and election
were prescriptive concepts that served to generate legitimate political
power. Although to some extent their existence in politics is parallel, they
are sometimes in competition. The interrelations between these concepts
can be demonstrated with reference to development of the power of the
Christian congregation over its members, and later on the power of church
leadership over the congregation and the Church. The medieval way of
thinking about this relationship influenced modern concepts of political

' J. MADISON, The Utility of the Union as a Safequard against Domestic Faction and Insurrection (con-
tinued), The Federalist, November 22, 1787, No. 10.
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representation of the state. In one approach, the congregation or even the
whole community of Christians is a mystical body in need of a representa-
tive, i.e., a decision-making head. This approach was abandoned when it
became necessary to affirm the power of the King over an increasingly sov-
ereign state, where sovereignty meant the supreme and exclusive power.

Parallel to this concept of representation of the body is the Roman law con-
cept of the mandate. The distinct body was enabled one way or another to
give instructions as to how to be represented, or at least, it was supposed
to be bound to respect some inherent characteristics and interests of the
represented. This relationship is like a guardianship as in the case of
minors, widows etc. To some extent the identification element of represen-
tation was amalgamated into the concept of royal power as representation
of the community. The National Assembly of the French Revolution was
composed of the representatives of the Third and Second Estate, who were
elected with clear binding mandates on behalf of specific communities
which were considered to constitute the realm (though the realm was
already represented in the body of the King). Technically, of course, the
difficulty with this binding mandate was that such a mandate would have
made it nearly impossible for those assembled on behalf of the Third Estate
to work towards their radical national plan. But the real issue was the
recognition of the national collective entity beyond the King in the exis-
tence of elected representatives, who were in their individual capacity
authorized to represent the Nation by being locally elected. In these cir-
cumstances, they recognized each other as being elected on behalf of the
Nation, where the Nation or the People could not have existed, or at least
could not have expressed itself, outside its representative body.

While concerns about the communities (national versus local) that legisla-
tors represent are not absent from contemporary constitutional thought,
they have been overshadowed by democratic equality ideologies which are
in partial conflict or tension with these more community-oriented concerns.
For practical purposes the emphasis was and is on the empowerment of the
individuals who constitute the people. It is in this context that the act of
election was singled out and elevated to a method of formally legitimating
the power of legislators. Nevertheless, the products of the elected repre-
sentatives are not necessarily representative.

At this point, the need for trustees acting for the insufficiently represent-
ed collective entity or its good comes to the fore: are constitutional courts
such trustees? If so, what are these courts going to correct, and how? After
all, most constitutions with strong constitutional review provisions mandate
only the protection of the constitution and the rights and competences
written into the constitution. This is not necessarily an invitation or author-
ization to correct misrepresentations of the will or identity of the people.

The discontent that originates from popular dissatisfaction with political/
parliamentary representation can be articulated as one of improper represen-



tation of the intentions of the individual subjects. This approach is what
Hanna Pitkin calls a "one-to-one, person-to-person relationship.” For Pitkin,
however, representation is a "public, institutionalized arrangement” where
the arrangement is intended not only to promote the public interest but also
to be "responsive to popular wishes when there are some.""" In other words,
representation is satisfactory if it is responsive. Other formal theories of legit-
imation in constitutional theory seem to suggest that is a one way street,
which contributes to the democratic deficit and growing political alienation
of minorities. This alienation is particularly pronounced where these minori-
ties remain electorally unorganized or where they can only be heard after
giving up certain constituent elements of their identity and existence.

Political representation is a principal-agent problem. A normative theory of
representation thus has to answer, first, what makes the principal honor the
commitments of the agent.

Second, what makes the agent honor the preferences of the principal?
Third, a theory of representation should consider that, at least at a certain
point, the principal should pass judgment on the content of the agent's
decision or performance, beyond the fact that the agent had the right to
act. It seems to me rather a shallow claim that authorization by formal elec-
tion, and accountability, if it exists at all, are sufficient for asking the elec-
torate (and the community) to honor the agent's decisions, though this
would follow under a contract theory of mandate (though ironically elec-
toral authorization denies contract theories).

This takes us to the interrelation of the representative, the represented and
the representation. So far the emphasis has been on political representation
as electoral representativeness. But even if the representatives are a consti-
tutive and renewable element of the represented community-that is, if the
community is shaped by the very act of selecting the representatives and
by allowing the representatives to shape the community-this does not grant
them legitimacy. All that follows from being elected is a sort of procedural
legitimacy because representatives must act within the formal rules. For
substantive legitimacy, the act of representation has to be recognized by the
represented as their own act, an act corresponding to their wishes or accept-
ed by their future actions. However, popular participation in decision mak-
ing is generally limited to electoral choice; the elected can therefore feel
alienated or even betrayed. They understand themselves as not being rep-
resented. They see no representation in the sense of similarity, which boils
down these days to identity and identity politics. The same applies to rep-
resentation on the basis of a mandate, which is the alternative justification
of the legitimacy of representation that has been in many regards out of
favor after Burke's address to the electorate in Bristol. Binding mandate is
a constitutional rarity and only floor crossing is an issue: electoral promis-
es are "more honored in the breach than in the observance."

"' H. F. PITKIN, The Concept of Representation, op. cit., 221, 233.
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JUDGES AS TRUSTEES: TRADITIONAL THEORIES.

The idea that courts and judges fit into one or another form of represen-
tation was historically quite widespread. Of course, the primary role of
judges is understood to be conflict resolution according to preexisting
rules. Therefore the standard problems of political representation cannot
be simply transferred to the judiciary. However, we pose the question:

Ought a judge do what his constituent society wishes, or what he thinks
best for society?

This question seems to be fundamentally contrary to the notion of unbi-
ased and independent judicial decision-making. But an independent deci-
sion-making process does not rule out the representativeness of the judi-
cial product. If the judgment should be some kind of correspondence and
therefore representation, even if primarily to a textually reflected image of
the popular will, the consequences of the decision's representational value
do matter. If judges have a duty to represent and make visible a legal real-
ity, is this a factor constraining or enlarging judicial power? Burke, halfway
between tradition and modernity, considered judges to be trustees of the
people, in the sense that the King was also a trustee'. The French revolu-
tion reflects an ambivalent position in this regard: Judges were elected in
the name of a representation theory of the Nation. This was intended to
counter traditional concepts of Parlement, the territorial judicial authority
in the Ancien Regime. The judges, like the delegates of the National
Assembly, were seen as decoupled from territorial communities. This
decoupling was intended to reinforce centralization without increasing the
powers of the King. However, the French judge was not considered a del-
egate. The insistence on elected judges stemmed from the election frenzy
of the Revolution: That was the first age that succumbed to the sex-appeal
of a simplified popular representation - legitimacy by participation.
Election was the ultimate source of legitimacy. In 1790 even priests had to
be elected in revolutionary France. Election of judges was also seen as a
remedy against the venality and corruption of the earlier system of judicial
appointments®.

It should be added that except in moments of revolutionary fervor, the

2 "It would (among public misfortunes) be an evil more natural and tolerable, that the House of
Commons should be infected with every epidemical phrensy of the people, as this would indicate some
consanguinity, some sympathy of nature with their constituents, than that they should in all cases be
wholly untouched by the opinions and feelings of the people out of doors. By this want of sympathy
they would cease to be a House of Commons. For it is not the derivation of the power of that House
from the people, which makes it in a distinct sense their representative. The king is the representative
of the people; so are the lords; so are the judges. They all are trustees for the people, as well as the
Commons; because no power is given for the sole sake of the holder; and although government cer-
tainly is an institution of Divine authority, yet its forms, and the persons who administer it, all origi-
nate from the people." E. BURKE, Thoughts on the Cause of the Present Discontents, 1770, Works 1:347-
349, in P. B. CURLAND, R. LERNER, The Founders' Constitution, University of Chicago Press.

3 T. L. ANENSON, For Whom the Bell Tolls: Judicial Selection by Election in Latin America, 4 Sw. J.
L. & Trade Am., 1997, 262, argues that popular election would be appropriate in Latin-America, given
the need to be responsive to local community needs, and in the fight against corruption.



practice or even theory of popularly elected judges was hardly ever popu-
lar outside the United States. In the United States the Founding Fathers
did not contemplate the popular election of judges.

Nevertheless, in the populist movement of the early decades of the 19th
century, popular election became attractive in some of the American states.
Today in a number of states in the US, and very exceptionally in Japan and
Switzerland, state court judges are popularly elected. Courts of commer-
cial arbitration (recognized by members of a chamber of commerce) and
religious and community tribunals are sometimes elected. The 1993 consti-
tution of Peru provides that judges can be elected, but no use has been
made of this enabling provision. Apex courts, being closer to politically rel-
evant decision-making, are often indirectly elected (i.e., they are often
elected by political branches). Non-popular election (i.e., election by
Parliament) is more common, especially for apex courts. Such election, just
like appointment by the political branches, is problematic in part because
it undermines impartiality and independence. In one country, the members
of the federal tribunal are elected by legislators for a period of six years,
are eligible for re-election and the parliamentary tradition is that judges
are elected in proportion to the political party representation in that
Parliament. One of the major parties recently declared that judges who
consider international law applicable against domestic law are to be con-
sidered ineligible on the ticket of that party. I will not name this democ-
racy but it is clear to see that this approach is based on a firm belief in
representation through parties.

The French liberal theory of the 19th century accepted that the judge is a
representative of the Nation but has a function that is different from that
of political representatives'. This was never considered to be an argument
for popular election. Contemporary continental legal ideology maintains
the core of the 19th century concept insofar as judges exercise their power
on behalf of (and in the name of) the Nation. The objections to a contem-
porary judicial representation theory might be the following: As a rule,
courts cannot have formal legitimacy as representatives because there is no
way a constituency may formally recognize them or their acts as represent-
ing the people. Traditional, election-based answers to the principalagent
problem are in conflict with the judicial function and the rule of law (in
the sense that Liberty Found, 2000. Vol. 1, Ch. 13, Doc. 6. Available at
<http://presspubs. uchicago.edu/founders/documents/v1ch13s6.html>.
judges are law-bound). There is no specific political community that would
recognize a court as its own representative. While transparency and
accountability are democratic concerns that apply to the selection of
judges, it does not follow that democracy requires popular election®.

¥ LABOULAYE, Séance du 21 juin 1875, Annales de 1’Assemblée nationale, 1875, Tome 39, 86. Cited in
BRUNET, La representation, op. cit., 635.

15 J. RESNIK, Judicial Selection and Democratic Theory: Demand, Supply, and Life Tenure, CLR, 2004-
2005, 579.
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Like politicians, judges are in some ways accountable for their decisions,
and accountability of some elected officials is comparable to that of judges.
The accountability of parliamentarians is limited as it does not apply dur-
ing their mandate, and it is not personal vis-a-vis the constituents who vote
for parties. To the extent that a judicial decision is subject to review,
judges are accountable, and disciplinary requirements are stronger for
judges than for politicians. As to apex courts, there is less direct account-
ability, but to a considerable extent their decisions are renegotiated in leg-
islation and in lower courts.

The appropriateness of popular election of judges is particularly hotly
debated in the United States, especially because of the distortions inher-
ent to the judicial electoral process, with all the resulting conflicts of inter-
est. Should judges be elected at all, rather than appointed in a non-popu-
lar selection process? In this regard I limit myself to quoting The
Economist. The weekly magazine discussed the matter in the following
terms: "Back in 1906 Roscoe Pound, a scholar at Harvard Law School, start-
ed a campaign to have judges appointed by saying:

'Putting courts into politics, and compelling judges to become politicians,
in many jurisdictions has almost destroyed the traditional respect for the
bench." When he spoke, eight in ten American judges stood for election.
Today, the figure is 87 percent. Americans are still reluctant to accept that
politicians should be chosen by the people, but not judges."'®

Undeniably, judicial selection is an important problem for democracy, and
where the dominant mode of legitimation is by popular election, judicial
selection is under stress. To quote Resnik and Curtis again, "Democracy
has not only changed courts but also challenged them profoundly.
Egalitarianism poses deep problems for polities that have thus far been
unwilling to commit the resources that would support all the adjudicatory
opportunities promised.""

The legitimacy of the selection or election process has to satisfy a number
of sometimes contradictory considerations. The legitimacy of the judiciary,
and apex courts in particular is sometimes evaluated in terms of the back-
ground of judges (gender, minority status, or, especially in the case of inter-
national courts, national diversity)'®. However, this matter is better framed in
terms of diversity and not representation. Of course, the social composition
of the judiciary is a genuine problem in terms of potential class or group

' Guilty, Your Honour? This year's judicial elections may be worryingly free-speaking. (The Economist,
22 July 2004). For a review of judicial selection and arguments against popular judicial election see
e.g., L. EPSTEIN, J. KNIGHT, O. SHVETSOVA, Comparing Judicial Selection Systems, Wm. & Mary
Bill Rts. L. J., 2001, 7.

'7J. RESNIK, D. CURTIS, Representing and Contesting Ideologies of the Public Spheres: Representing
Justice: Re-Presenting Justice: Visual Narratives of Judgment and the Invention of Democratic Courts,
op. cit., 24.

'® The European Assembly, the representative body that elects the judges of the ECHR has formal rules
on achieving gender balance and as an international court it is based on the rule that each state has
to have a judge on the court, justified by equality of states as sovereigns.



bias. Wolfgang Kaupen's pathbreaking research has demonstrated that the
family background of the German judiciary did play an important role in
their interpretation of the law, which might have had an impact on the pub-
lic perception, and reluctant social acceptance of the judiciary®. But I will
limit myself to problems of judicial representativeness as symbolic represen-
tation. More properly, we are confronted here with the signaling function of
selection resulting in some kind of representation of people or recognized
virtues of society. Here the representation is understood in terms of likeness
or similarity: In this approach, the sociocultural background of the composi-
tion of a court or of the whole judiciary is understood to signal political pref-
erences. Here the issue is: do judges in their person reflect society correct-
ly? Is it correct from the perspective of constitutionalism and is it possible
as a matter of practicality that courts, and apex courts in particular, have to
be socially representative in the sense of reflecting the socio-cultural com-
position of society? In a broader sense: Political recognition of social diver-
sity increases the symbolic legitimacy of courts - but is this a (proper) source
for the legitimacy of judgments, which are in principle legitimate because
they correspond in a specific way to laws, and perhaps result in socially
acceptable conflict resolution? The representative social diversity of the judi-
ciary may signal important political choices, but it enhances legitimacy in
law only to the extent that it creates a prima facie respectability: The social-
ly representative court is less likely to be elitist. It promises the respect of
all of us by embodying traits that are similar to the body of people it repre-
sents. It does not necessarily provide an internal legal legitimacy. Special
personal experiences of the judge related to his or her social background
may contribute to better understanding of a problem, but this idealized
improvement of background knowledge does not guarantee legally credible
judgments. Justices Thurgood Marshall and Clarence Thomas offered oppo-
site solutions to discrimination on the basis of their somewhat similar life
experiences and racial background. Judgments are not expected to repre-
sent public opinion in the statistical sense. The politics of mirror representa-
tion correspond to a concept of symbolic representation. This has important
political functions, especially in terms of identity politics.

Irrespective of its pragmatic merits, the ideal of social likeness that is based
on the sociocultural composition of the judiciary is open to criticism.
Hannah Pitkin describes such likeness as a strategy of power. The represen-
tative judges are appointed within a power game between the ruled and the
ruler, where the ruled accept leadership. Here the ruler (the agent) is not
identifying himself with the electorate through shared or jointly developed
policy goals but he works "on the minds of the people who are to accept”
leadership®. While soft quota may serve symbolic representation and
increase credibility among certain excluded groups (and it may well be part

 W. KAUPEN, T. RASEHORN, Die Justiz Zwischen Obrigkeitsstaat und Demokratie: Ein Empirischer
Beitrag zur Soziologie der Deutschen Justizjuristen, Luchterhand, 1971.
2 H. F. PITKIN, The Concept of Representation, op. cit., 101.
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of a general affirmative action project) the genuine issue is more one of
exclusion than inclusion. Singling out certain relevant experiences and rep-
resentations excludes other experiences a priori. For example, to insist on
prior judicial experience in the nomination of human rights judges disre-
gards the relevance of human rights advocacy or academic experience.

Traditionally it was assumed that legislation's "constitutional role is to be
representative rather than impartial, to make policy rather than to apply
settled principles of law."* However, we live in a world where the govern-
ment's promises to serve the public good are not observed. In order to cor-
rect this mischief of bias, where the corrective power of the democratic
process does not manifest itself, or where such correction might be delayed
with serious consequences, a traditionally judicial virtue may come to the
rescue. Here the shortcomings of the democratic process are remedied by
judicial intervention, primarily through judicial control of legislation and
of the political branches more generally. Moreover, rule of law and other
settled principles do matter even to legislation. When it comes to the rule
of law, or to blatant human rights violations, lawmakers have difficulties
relying on the fact that they are representative in one or another sense of
the term, since they may sometimes need to disregard socially endorsed
values in favor of recognized principles of law. (Retroactive legislation, for
example, remains an aberration even if supported by the majority.)
Moreover, government is expected to do more than govern-it must also sat-
isfy demands for some kind of justice, which is a traditionally judicial func-
tion. Judicial interference in matters that are socially construed as issues
of justice are easy to accept.

Indeed, one can see that public administration is increasingly judicialized.
For example, it is increasingly accepted that hearing officers are built into
the system of US federal administration.

The opposition between making and applying policy that was so elegant-
ly articulated by Justice Powell is increasingly blurred. Given the political
bias of legislation, constitutional courts (referring to various constitutional
formulations) assume that the ordinary politicallegislative process has to
observe fundamentals of impartiality and fundamental principles of law. I
will argue that apex courts do have a constitutional mandate to correct cer-
tain imperfections of the representative system. They may even correct
some of the bias of legislative choices to the extent that these choices do
not represent the constitution's vision of society.

Where the political system itself denies some people participation in self-
government, the system of representation will be flawed. This flaw creates
a clear task for the apex courts, which legitimately interfere to correct this
shortcoming. Secondly, when courts stand up on behalf of the excluded,
they represent the interests of the excluded in the fashion of a guardian,
without a mandate coming from, or through, election. In this regard courts

2! Fullilove v. Klutznick, 448 U.S. 448, 502 (1980) Justice Powell, concurring.



are delegates without a mandate; they act as if being delegated by the
powerless. A second representative function is clearly encompassed by the
theory of "insular minority" protection.

In this regard it is the constitutional duty of courts to provide protection
to those who are excluded from the minimum protection that stems from
participation in the democratic decision-making process. This was the
famous program of the Supreme Court outlined in Footnote Four of
Carolene Products®. In this sense, constitutional and human rights courts

do have a representative function; they correct flaws in electoral process,
enabling the participation, and therefore representation, of the excluded.
In a broader sense, it is a constitutional issue, and therefore, at least to
some extent, a matter for the courts, to participate in the definition of the
people, that is, who is entitled to participate in elections, or who is to be
represented; in other words who is "the people.”" The Supreme Court of the
US decided the question of assisted suicide on these grounds: It was held
in Cruzan v. Director, Missouri Department of Health, 497 U.S. 261 (1990)
hat there is no federal right to assisted suicide and this is a matter or right
to be determined by the people of the various states.

Moreover, at least some courts consider themselves as having a duty to pro-
vide special protection to the historically oppressed and vulnerable who can-
not have proper substantive representation through the political process,
though the justification is generally based more on dignity than on equal
electoral rights. The Supreme Court of India sometimes acts as the represen-
tative of the powerless (without special mandate). This may fit into Pitkin's
concept of "substantive acting for others,"* but the courts only rhetorically
refer to the represented and prefer references to rights and values.

It can be argued that the popularly elected delegate has a better under-
standing of the appropriate action to take than the judge whose horizon is
case-bound. This is not fully correct. Within the understanding provided in
law and precedent, the judge is in a situation comparable to the legislator.
What makes the difference is that the judge is not acting on behalf of the
constituency and is, perhaps, less concerned with secondary consequences.

But this is a big "perhaps." A constitutional court, however, is not expect-
ed to follow the best or "objective" interests and will of the constituents
(understood as national community), but rather, only certain values embed-
ded in the constitution. The court's legitimacy comes from the constitution
on behalf of the community as a whole that accepted self-government. The
assumption is that the constitution describes the "genuine,” fundamental
value preferences of the constituency, irrespective of the actual majoritar-
ian or other preferences. The courts may bona fide claim that specific con-
stitutional values that the court relies upon in quashing legislation serve
the interests of the underrepresented.

22 United States v. Carolene Products Co., 304 U.S. 144, 155 (1938).
2 H. F. PITKIN, The Concept of Representation, op. cit., 141.
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REPRESENTATION OF FUNDAMENTAL CONSTITUTIONAL VALUES

The above corrections to electoral democracy are either procedural, or con-
cern indirect interest representation for those whose most fundamental
constitutional rights cannot be meaningfully taken into consideration in
the majoritarian legislative process given the persistent distortions built
into that process. There is, however, an additional concept of representa-
tion-based judicial intervention that relies on the need for substantive rep-
resentation. In some instances apex courts are understood as representing
or acting on behalf of fundamental constitutional values that are unrelated
to specific constituencies. In practical terms, the "insular minority/vulner-
able group interest representation” and the "fundamental value/substantive
representation” concepts overlap. It can be argued that courts "represent”
people in one or another of the above senses, thereby complementing
elected democratic institutions, for example by identifying and sustaining
the people's fundamental values. Even when the empirical people turns
against such attributed values, for example through its elected representa-
tives, the theory holds that courts still faithfully and legitimately represent
and defend genuine popular wishes. According to this understanding,
courts sustain the very democratic system that enables people to self-gov-
ern while fully respecting all of the members of the community.

At this point it is appropriate to recall Burke once more. He attributed to
the House of Commons the duty to act in harmony with "the public senti-
ment of people."* This is what Hamilton called "a due sympathy between
the representative body and its constituents."*

Constitutional judges may be capable of reasoning in harmony with the
public sentiment, for example by taking notice of uncontested judicial
findings emerging in the laboratory of lower courts that reflect public sen-
timent. Judicial representation of people's "true" constitutional self (if it
exists at all) has the advantage that the judiciary is not beholden to spe-
cial interests or party politics, and can avoid the pragmatic and temporary
pressures created by shortsightedness and whim. But the judiciary's repre-
sentation will never be purely reflective of the public's opinion and senti-
ment; it will be selective and creative too, in the hope that thanks to its
own legitimacy, the people, at least by acquiescence, will recognize the
accuracy of the judicial finding.

From the perspective of theories of representation, when courts stand up
for underlying social and constitutional values, adding to, or even contra-
dicting legislation, such acts may count as representation of the communi-
ty so long as they may be "in some way or for some reason, [...] be ascribed
to another,"® i.e. the represented. I hasten to add that even if this claim of

* E. BURKE, Thoughts on the Cause of the Present Discontents, op. cit.

# A. HAMILTON, Concerning the General Power of Taxation (continued), The Federalist, January 5,
1788, No. 35.

% H. F. PITKIN, The Concept of Representation, op. cit., 139.



representation makes sense, it cannot, in itself, make the act of judicial
interpretation constitutionally legitimate. Constitutional adjudication has
to satisfy specific requirements of formal constitutional legitimacy.
However, constitutional legitimacy is not a purely formal legal issue; it has
clear political and even cultural dimensions.

Are constitutional value judgments generated or confirmed by courts rep-
resentative, especially where they supplement legislation? How can we
evaluate such claims of representativeness? These judgments are acts of
re-creation, they bring into presence an already existing practice or value.
The pre-existing is reinforced, legitimated by judicial endorsement. A fair
number of social acts must point in the same direction in order to qualify
as a pre-existing practice or value. The re-creativity in judicial review is
limited by the constitution and by the previous acts of the apex court.
Moreover, such constitutional value judgments need at least tacit endorse-
ment by the represented community, for example through acquiescence.

This type of judicial action on behalf of the community may be legitimate,
at least in the eyes of a constitutional theory that recognizes that democ-
racy (and parliamentary representation in particular) needs corrections. But
judicial correction will continue to suffer from a democratic legitimacy
deficit in the sense that the judiciary does not interact as much with the
electorate as the political representative bodies. The represented have lit-
tle chance to influence the judicial process. Judicial "representation” of
public interests or constitutional values in cases where legislation is non-
existent or disregarded is analogous to a guardian who acts on behalf of
incompetent actors (agents). It is not clear what would legitimize such
action other than the desire for paternalism and for combatting the intrin-
stic biases that characterize the political branches.

It is similitude that makes such determinations of constitutional values
credible from the point of view of representativeness. The values protect-
ed by the courts resemble values cherished by people. Judges cannot claim
that they represent society in any sense of delegation of power through
election or other form of transfer of power. But they can claim that,
because of their impartiality, they are the best-suited institution for pro-
ducing a correspondence between the values or sentiments of the people
and the values or sentiments expressed in their judgments. In addition,
constitutional courts may claim that they are formally called upon by the
constitution to carry out the task of identifying partly unidentified values
that correspond to the values held by the people. They are not represen-
tatives of the people, but what they discover in their judgments is nonethe-
less representative of what is essential in the constitution and hence for the
people.

Obviously, the idea of representation as the discovery of essential features
derives from Plato. For Plato, the Equal exist behind the imperfect similar-
ities of objects. With respect to the law, similarities in precedents and other
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relevant legal findings can be found to point toward an underlying value.
The claim that judicial findings represent true values may well refer to
these findings' creative discovery of such similarities. A Platonic theory of
"courts as representers” claims that the judge is capable not only of repro-
ducing reality through similitude, but also expressing the hidden reality
that underlies that similitude.

Such Platonic representation, even if one disregards its metaphysical
assumptions about pre-existing knowledge, remains open to criticism,
which legal scholarship has supplied in abundance. Platonic representation
runs against robust democratic theories that rely on representing the will
of empirical people. Notwithstanding the German doctrine of the objective
hierarchy of values in the German Basic Law, there is no uncontested
empirical evidence that there is a pre-existing thing (value), at least not
beyond the constitution, waiting for discovery. The alleged similarity of the
constitutional value with recognized social practices can be characterized
simply as the creative result of interpretation. Activist constitutional judg-
ments are a mixture of empirical references to expressions of otherwise
imperfect popular will and underlying, non-empirical or non-popular
trends®.

The difficulties and dangers of essentialism loom large. One can be right-
ly afraid that a constitutional court that claims to discover and enforce
"essentials" will claim powers originating in a thought process not accessi-
ble to others and not open to public scrutiny.

Such priestly access to justice is a recipe for arbitrariness and results in
judges' isolation from society.

Notwithstanding the above objections, the "bringing into presence" of
underlying values is an appropriate form of constitutional interpretation
when it implies representation of society's values. The personal character-
istics of the judges themselves do not need to be representative, only the
values they discover. A likeness to underlying social values can be estab-
lished within judicial reasoning. But this cannot be confused with a search
for essentials. Of course, apex courts generally have the mandate to be rel-
atively autonomous and creative in this regard, at least according to the
theory that constitutional courts must protect the constitution. The discov-

2 See, e.g., the ECtHR references to "European value consensus." See e.g. S.H. and Others v. Austria,
ECtHR, Application no. 57813/00, Judgment of 3 November 2011, Paras. 96, 106, Separate Opinion of
Judge De Gaetano, Para. 4, Joint Dissenting Opinion of Judges Tulkens, Hirveld, Lazarova Trajkovska
and Tsotsoria, Paras. 7-8, 10-11; Stummer v. Austria, ECtHR, Application no. 37452/02, Judgment of 7
July 2011, Paras. 105, 132, Partly Dissenting Opinion of Judge Tulkens, Para. 10; A, B and C v. Ireland,
ECtHR, Application no. 25579/05, Judgment of 16 December 2010, Paras. 235-237, Concurring Opinion
of Judge Finlay Geoghegan, Paras. 1, 4-10; Joint Partly Dissenting Opinion of Judges Rozakis, Tulkens,
Fura, Hirveld, Malinverni and Poalelungi, Paras. 2-9; Dickson v. The United Kingdom, ECtHR,
Application no. 44362/04, Judgment of 4 December 2007, Paras. 79-81; Animal Defenders International
v. The United Kingdom, ECtHR, Application no. 48876/08, Judgment of 22 April 2013, Para. 123,
Concurring Opinion of Judge Bratza, Para. 14, Joint Dissenting Opinion of Judges Ziemele, Sajo,
Kalaydjieva, Vucini¢ and De Gaetano, Paras. 8, 15. See also the reference to the allegedly growing num-
ber of US states decriminalizing sodomy in Lawrence v. Texas, 539 U.S. 558 (2003).



ery of the constitutional values in social values (and practices) is a creative
act in the sense of careful and balanced selection and harmonization.

Such selection is inherent in all representation and it constitutes, at least
in some cases, an act of limited and bounded creation®.

Aristotle's related concept of art, one certainly inspired by Plato's intuitive-
ly attractive approach, might be a source of inspiration for a theory of judi-
cial representation as correspondence. According to Aristotle, art is mime-
sis, meaning a form of imitation. "Imitation ... is one instinct of our
nature."” It presupposes, arguably, that nature or reality is a given, an
object that is independent of the imitation, even if reality becomes stylized
through artistic interpretation. The artistic, image-oriented approach to
representation emphasizes presence by likeness, where likeness is created
by reproduction. (Political science theories of substantive representation
reflect this concern.) In the Aristotelian approach mimesis is an act of
choice or selection: Sophocles chose his heroes like Oedipus, and he indi-
cated why Oedipus is the hero. For Aristotle, tragedy is selective at least
in the sense that tragedy is the imitation (mimesis) of certain kinds of peo-
ple and actions. Correspondence is not purely mirror-like. The act of mak-
ing present is also an act of choice or selection. In the case of constitution-
al (re)presentation (which is authenticated by the tools of constitutional
and interpretative reconstruction), the legitimacy of the constitution as a
living instrument is based on the credibility of the legal tools used to
reconstruct it. By this logic, one could argue that the judge chooses to rep-
resent certain people, in particular those denied a voice in the current
political system.

Nevertheless, the concept of mimesis remains of limited value for legal rep-
resentation: in theatrical performances, the playwright writes the script and
the actor performs for an audience. There is no such audience for the
judge, at least in principle. The judge acts as a constitutional interpreter,
attributing a non-political meaning, an objective reality, to the constitution.
To interpret the law, she should not concern herself with the reactions of
the "audience," that is of politicians or even society at large. In practice,
however, this may not be true. Theories that emphasize the political nature
of constitutional adjudication imply that constitutional adjudication some-
times cannot be evaluated by legal considerations alone and argue that
constitutional adjudication may rely on methods that go beyond positivist
techniques of statutory interpretation.

Pitkin emphasized that representation is "re-presentation, a making present
again."®* This implies that only the existing, be it essential or not, is to be

* Obviously, creative representation of constitutional values, asserted against the position of the polit-
ical branches must remain exceptional, and has to be used with care. It has to be used sparingly,
among others for pragmatic reasons. It will loose its credibility if it does not fit into less controver-
sial judicial activities, and it will become irrelevant if it runs too often into political opposition.

* ARISTOTLE, Poetics, Cosimo, Inc., 2008, 6. (1.IV.)

3 H. F. PITKIN, The Concept of Representation, op. cit., 8.
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made present, visible. In this sense representation means that what is made
present was already present in some form.

However, this does not rule out an element of creativity in the sense that
the already present has to be selected, formalized and reinforced against
other possibilities. This is important and even crucial for a constitutional
court. It means that in some form the legally reproduced has already exist-
ed socially (and even legally in the form of an applicable principle); it is
not, therefore, an arbitrary creation of the judge (nor that of parliamentar-
ians). However, Pitkin advocated a dynamic concept. Political representa-
tion should be able to reflect the changing nature of the represented agent
both at the individual and collective levels: the individual preferences
change as well as the self-understanding and needs of the collective enti-
ty, and these changes are exactly the result of the interaction between the
represented collectivity and the delegate. The performance of courts as
representatives (or in carrying out a related role) can be satisfactory so
long as they understand these dynamics. They cannot be the only institu-
tion responsible for this reflection and they cannot claim exclusive powers
in that regard.

Within a theory of political representation the central issue is this: why
exactly one particular absentee or another has the right or other claim to
have her views made present in constitutional interpretation? Why should
a court look to a specific understanding and corresponding empirical real-
ity of the people instead of another one, in particular the one that is rep-
resented in the parliamentary majority of the day? Why should, for exam-
ple an idealized and speculative political community of the constitutional
founders' generation be of more importance than the majority behind a law
enacted yesterday? Why constituency X versus Y, and in particular, why
an imaginary or idealized Y instead of an empirically existing X?

Legislation can be accused time and again of being out of touch with con-
stitutional realities, i.e. constitutional values of the society of the day. After
all, legislation does not always reflect the genuine wishes and interests of
the majority or even those in whose name the legislature acted, and even
less the public interest. The standard response is that such criticisms are
legally irrelevant and even destructive: law and legislation are about
attributing exclusive authority to the elected body to determine what is in
the public interest, or what corresponds to the majority's will. These criti-
cisms are illegitimate because they invoke actors outside the parameters of
the poltical system. But external critics of the legislative process should not
be ostracized completely, ignored until the next elections come around
(which do not always usher in desired or even promised legislative correc-
tions). Judicial review is intended to provide an exterior source of correc-
tions to electoral democracy, though in some jurisdictions judicial review
is meant primarily to correct executive decisions only. A considerable num-
ber of democracies recognize in a fundamental way that the constitutional



system as such requires judicial oversight as well as corrections to the
democratic process; finding the right form of cooperation between these
(and perhaps other) constitutional life forms is a matter for debate and
negotiation.

Contemporary pluralistic multicultural societies are often divided on value-
laden issues, and this may result in legislative inaction. For example, cer-
tain practices might be considered socially permissible and in line with
very abstract constitutional values. The legislature, however, may fail to act
in light of such practices and may remain silent on the matter, even if inac-
tion perpetuates previous legislative decisions that hamper or even crimi-
nalize socially permissible practices. How a court can determine what is the
"genuine” and constitutionally valid popular will in the absence of legisla-
tive action? Consider the criminalization of sodomy or the growing accept-
ance of various forms of death with dignity or in vitro fertilization. Public
opinion is commonly cited with respect to the permissibility of these prac-
tices, usually in the form of public opinion polls. Of course, the judge is
not bound by such data, and public opinion is in any case only consider-
ation the judge might make. But it is quite possible that legislators will fol-
low a minority view because they can be reelected with the support of that
minority. Such "over-representation” of minority preferences is an ordinary
consequence of collective action. A small interest group will organize itself
where the issue is of great importance to that group. Because of the organ-
ized and even institutionalized representation of the group interest, it can
present itself as the public interest, the national tradition etc. The group
will have more influence than the majority, which might consist of uninter-
ested, isolated individuals.

It is rather problematic to determine what kind and form of majority is
needed for a claim that reflects a fundamental moral choice of society.
Public opinion is very malleable in the age of mass communication. While
up to 70 per cent of the American public favored assisted dying in public
opinion surveys®, when the time came to vote on referenda that proposed
legalizing the practice, majorities in state after state rejected the proposal
(with two exceptions, so far).

Likewise, gay adoption was supported by the majority of the French in
2012, and that position was perhaps confirmed by granting a majority to
the Socialists in the national elections. Once gay adoption legislation was
seriously considered and debated for in the legislature, this majority
seemed to disappear. It is likely, however, that if gay adoption were to
adopted, and in the absence of major scandals, people would quickly
accept the practice.

And what if they didn't? Is this a decisive factor for a constitutional court?

! The Pew Research Center, More Americans Discussing - and Planning - End-of-Life Treatment. Strong
Public Support for Right to Die, January 5, 2006. Available at <http://www.people-
press.org/files/legacy-pdf/266.pdf>.
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Take the example of the abolition of the death penalty by the Hungarian
Constitutional Court in 1990. This was a highly unpopular decision at the
time, but one that the political elite considered to be a constitutional and
political necessity for the acceptance of Hungary into democratic Europe,
an uncontested societal goal at the time*. Today, even after a new gener-
ation has come to participate in public life, the general public is still in
favor of the death penalty. Is this to say that the Constitutional Court did
not represent the nation's constitutional values?

Certain theories of constitutional adjudication consider that judicial review
is part of the legislative process, which is, after all, not only about repre-
sentation. Such a blurred understanding of the legislative process may run
against a quasi-Rousseauist theory of democracy wherein the general will
is to be formed and expressed by the people/nation.

Brunet, however, offers a better interpretative framework: if it is the con-
stitution that expresses the general will, and if legislation has only an acci-
dental relationship to the general will, then the elected legislator does not
represent popular will. The constitutional judge or court, on the other
hand, is arguably one of the best representatives of the people, or at least
a trustee acting within the mandate of the constitution.

Habermas, too, offered an account of judicial correction of parliamentary
representation. In his view, public autonomy goes way beyond majority
representation and is threatened by unequal social power. It is the role of
constitutional courts to stand up against both state and private encroach-
ments into this public autonomy®.

According to these accounts, courts may become representatives of com-
munity values (and interests). These values serve as foundations of the
community. As such they are also part of the mandate that the constituent
people gave to its elected delegates. If Pitkin is correct, for a democracy
the goal is not symbolic representation but rather the "accurate reflection
of the popular will."* Courts do have or should have a role in evaluating
whether the legislative process does accurately reflect the popular will.
Such evaluation may have a secondary effect on the parliamentary elec-
toral process, for example by delegitimizing the incumbent party or its
opposition. There are good reasons to believe that there is a constitution-
al mandate for courts not only to reflect the accuracy of legislative action
in terms of Kelsenian negative legislation (striking down unconstitutional
laws) but also filling in legislative gaps in conformity with the communi-
ty's fundamental value choices and constitutional project, particularly
when the community is divided. Accountability for such evaluation is not

32 Hungarian Constitutional Court, Decision 23/1990 (X. 31.) AB. See e.g. L. SOLYOM, G. BRUNNER,
Constitutional Judiciary in a New Democracy. The Hungarian Constitutional Court, The University
of Michigan Press, 2000, 118-138.

3 J. HABERMAS, Between Facts and Norms: Contributions to a Discourse Theory of Law and
Democracy, The MIT Press, 1996, 277-279.

3 H. F. PITKIN, The Concept of Representation, op. cit., 106.



limited to the electoral process, as a shallow concept of democracy would
suggest, even if the accountability of courts remains unsettled.

Concepts of representative democracy operate with false certainties. It is
taken for granted that representation is valuable, since it enables people to
exercise sovereignty. However, sovereignty remains a concept dependent
on its definition, and it is, therefore contestable and contested; and the
very concept and, most importantly, related practices, are changing®.

Similar uncertainties emerge in the context of defining the people. Who
can be a citizen? To what extent are non-citizens to be counted among the
people, even if they do not possess participatory rights? Are non-citizen
nationals, for example those living abroad, to be counted among the peo-
ple? These matters were non-issues in homogeneous and stable nation
states, but such states are historical accidents, and the assumption no
longer reflects contemporary European realities. These are divisive social
issues; it is understandable that for the sake of social stability they are
often left to judicial gestation and partial judicial solutions. Decisions relat-
ed to granting or denying citizenship are subject to judicial review, demon-
strating the inherent difficulties of popular representation.

In these contexts, the legitimacy of courts cannot come from mimetic rep-
resentation of fundamental values, though reference to such recognized
values is crucial in judicial decision-making. The representativeness of
judicial determinations will to some extent be creative, although this cre-
ative representation will only be credible if it corresponds to some sort of
reality. In other contexts, the legitimacy of constitutional adjudication orig-
inates from the need to correct the imperfections of political representa-
tion. This is not a matter of representing the popular will but rather of judi-
cial reasoning and evaluation. The social and political mediation between
social groups that electoral representation provides may fail, and in these
circumstances courts may have to fill the gap or attenuate the conflict. The
procedural aspects of constitutional adjudication (including the relevance
of precedent as distilled and accepted through social practices and popu-
lar wisdom) provide credibility to judicial determinations of social facts and
values. In this regard, the activities of apex courts may fit well into the
larger scheme of representative government or democracy as envisioned by
Madison. By exercising judicial review over the decisions of the elected
branches, apex courts, as professional and dispassionate bodies, act as
important parts of republican government, limiting factionalism and pre-
serving unity.

31t s, among others for this reason that, at least on the Continent, courts are regularly called to deter-
mine whether the legislative and executive branches are or are not violating national sovereignty in
granting new attributions to the European Union. See, e.g. the Lisbon judgment of the German
Federal Constitutional Court, BVerfG, 2 BvE 2/08, Judgment of 30 June 2009.
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PE3IOME

B craTbe roBOpUTCSH, YTO BOIPOC IIPEACTABUTEALCTBA PACCMATPUBAETCS B
KOHTEKCTe BBICIINX CYAOB, TAKMX KaK BepxOoBHBIM M KOHCTUTYIIMOHHBIN
Cyapl. PaccMaTpuBaioTcsl pa3AnyHble MOHMMAaHUA TPEACTaBUTEABCTBA. AB-
TOP AQeT OOlllee IIPeACTaBAEHNE KOHKYPUPYIOIINX KOHIIENIWHN IPeACTaBU-
TEABCTBA AAS TOTO, YTOOBI YTOUHUTH IAEMEHTHI IPEACTAaBUTEALHOCTH B CY-
AebHoU cucteMe. CypeOHBIe U TIOAUTHYECKHE BETBU IIPEACTaBUTEABHOT'O
IIPABUTEABCTBA HYKAQIOTCI B AETUTUMHOCTH, @ KOTAQ CYABI AEHMCTBYIOT IIPU
OTCYTCTBUHM 3aKOHHOCTH, B YACTHOCTH, KOI'AQd OHM OTMEHSIOT 3aKOH U 3a-
MEHSIOT er0 CBOMMM COOCTBEHHBIMU PeLIeHUSIMM, OHU IIOABEPraloTcs Ha-
IMAACHUIO 3@ Y3ypIalUI0 3aKOHOAQTEABHOM BAACTU 0e3 IIyOAUYHOIO 0A00-
peHus.

YTo KacaeTcs MPEACTaBUTEABCTBA KaK CIIOPHOM KOHIIENITWHM, aBTOP TIOA-
YEepPKMBAET CAEAYIOIINE BOIIPOCHI: SBASIOTCS AW KOHCTUTYIIUOHHBLIE CYABI
MIOAXOASIITIUMU opraHaMu? EcAM pA@, TO UTO 3TH CYABI COOMPAIOTCS MCIIpa-
BUTH U KaK/?

3aTreM B AOKAQAE 3aTpParmBaeTCs BOMMPOC OTHOCUTEABHO TOTO, AOAJKHBI AU
CYABI/I I/I36I/IpaTI::C5{ VAW HA3HAYATHCA, U MOI"y‘I‘ AN CYABI/I IIPABUABHO OTpa-
JKaThb OOIIEeCTBO.

Yro KacaeTcss NPeACTaBAEHUS OCHOBOIIOAATAIOUIMX KOHCTUTYIIMOHHBIX
IIeHHOCTeHN, aBTOp OTMedaeT, YTO KOHCTUTYLIMOHHOE IIPAaBOCYAHE AOAKHO
YAOBAETBOPATH CHEeNUPUUECKUM TPeOOBAaHUAM (DOPMAABHOU KOHCTUTYIIU-
OHHOM 3aKOHHOCTU. TeM He MeHee KOHCTUTYLMOHHAsS 3aKOHHOCTh, KpoMe
IIPaBOBOI'O, UMeeT TaK)Ke YeTKHe IIOAUTHUYEeCKHe U Aa’Ke KYAbTYpHBIe ac-
MIEeKTHI.

KOHCTI/ITYLII/IOHHBIG CYABI, OCYIEeCTBAAA CYAQGHBIfI KOHTPOABL 34 pelieHud-
MU I/136pI/IpaTeABHBIX BeTBeM BAACTH, BBICIIIHX CYAOB Kak HpO(l)eCCI/IOHaAB-
HBIX " 69C1'IpI/ICTpaCTHBIX OPraHOB, ABAAIOTCHA Ba’KHOM 4YacCTbIO peCHY6AI/I-
KAaHCKOT'O IIPaBUTEABCTBA, OTPAHMUYNBAS q)paKH;I/IOHHOCTB 1 COXpPaHAd eAUH-
CTBO.




BEPXOBEHCTBO IIPABA
N ITPEAEABI YCMOTPEHUA
3AKOHOAATEABHOUN BAACTU

ITETP MUKAAIIIEBNY

Ilpedcedamenv Koncmumyuyuounoeo Cyda Pecnyoauxu beaapyce

YBakaeMble yuyacTHUKU KoHpepeHnun!
AaMbl U rocropa!

AI/ICerHI/IOHHBIe IIOAHOMOYMA FOCYAapCTBeHHOﬁ BAAQCTHU CBSA3BIBAIOT IIPEX-
A€ BCero C BAACTHBIMU U YIIPABACHYECKUMU ITOAHOMOUUAMU T'OCYAQAPCTBEH-
HBIX OPraHOB WM AONAJKHOCTHBIX AWI] AeﬁCTBOBdTB IO CBOEeMY YyCMOTPEHHIO.

ANCKpenus HCIOAB3YETCS KaK PeCcypc AAA IIPEOAOAEHUS HOPMATHUBHOIO
BaKyyMa, IIpOOeAOB B IIPDABOBOM PETryAUPOBAHUH, a TAKKe BbIOOPA HAMAYY-
mrero BapHaHTa H3 IIOApA3yMeBaeMbIX WAW BO3MOJKXKHBIX BAPUAHTOB
AencTBun. [Ipepeabl yCMOTpPEHMS ONPEAEAdIOTCS, KaK IIPAaBUAO, 3aKOHOM
WAV MHBIM HOPMATWUBHBIM IIPABOBBLIM AKTOM.

[lpu pearmsalniy CBOMX KOHCTHUTYIIMOHHBIX IIOAHOMOYHUU TOCYAQPCTBEHHAs
BAGCTb AEMCTBYeT Ha OCHOBe KOHCTUTYyIIMM M B IDAHMIAX, ONPEAEAEHHBIX
KOHCTUTYIIMOHHBIMU IIPUHIIAIIAMU U IIOAOKEHUSAMHU. Tak, cornacHo KoHcTUTy-
mun PecrryOaukyu beaapych €AMHCTBEHHBIM KCTOYHUKOM TI'OCYAQPCTBEHHOU
BAACTA M HOCHUTEAEM CyBepeHurTeTa B PecrryOauKe Beaapych gBAGETCS HApPOA.
Hapop, ocyliecTBAsIET CBOIO BAACTh HEIIOCPEACTBEHHO, Yepe3 IIPeACTaBUTEAD-
Hble W WHBIE OPraHbl B (hOPMaxX M NPEAEAaX, OIIpeAeAeHHBIX KOHCTUTyIuen.

YCMOTpeHI/Ie FOCYAapCTBeHHOfI BAACTH OI'DAHHMYEHO TaKyKe MEe>XKAYHAPOA-
HBIMU 00si3aTeAbLCTBAMU IoCcypapcCTBa. I_IpI/IBHaBaH IIpuopuTeT 06U1e1'[p1/13-
HAHHBIX ITPUHIIUIIOB X1 HOPM MEeXAYHAPOAHOTO IIpaBa 1 obecIieuynBasi COOT-
BeTCTBHEe MM 3dKOHOAATEABCTBA, 'OCYAAPCTBO OIIpEAeAdeT IIPEeAeAbl YCMOT-
pPeHud IIpu pearru3alinu TOAHOMOUHNM T'OCyAAPCTBEHHBIMU OpraHaMU.

AOKTPUHAABHBIU IMMOAXOA K AMCKPEITUOHHBIM ITOAHOMOYHUSAM BAACTEN (POPMU-
pyeTcs U IPaKTUKOM EBpomerickoro cyapa o mpaBaM deroBeKa. Ompependas
IIPONOPIMOHAABHOCTh ITPUMEHEHHBIX HAIlMOHAABHBIMM BAAQCTIMM KOHKpPET-
HBIX Mep II0 OTPAaHWYEHUIO IIpaB, IPEeAyCMOTPeHHBLIX B EBpomeiickoi KoH-
BEHIIMM O 3all[UTe MIpPaB YeAOBeKa U OCHOBHBIX CBOOOA, Cya AOIyCKaeT yc-
MOTpEeHMEe HAITMOHAABHBIX BAACTEM U, 00Opalllasch K IpeAeAaM YCMOTPeHMd,
TIOAUEPKMBAET, YTO YCMOTPeHHe He 03HauyaeT OeCKOHTPOABHOCTb.

OCTaHOBAIOCh Ha HamOOAee Ba’KHBIX ' OTPAHUUYUTEASTX' YCMOTPEHUS (MAM
AVCKpeIUM) 3aKOHOAAQTEABHOU BAAQCTU C y4eTOM NPAaKTUKU KOHCTUTYLMOH-
"Horo Cypa Pecnybauku Beaapych (pAaree - KouncturynuoHHBIN Cya).

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUN
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ITETP MUKAAIINEBUY. KOHCTUTYIOVOHHBIN CYA PECITYBAVKU BEAAPYCH

1. BepxoBeHCTBO IIpaBa

OAHI/IM 13 Ba>KHEMIITUX OI‘dePI‘IPITQAQfI YCMOTpeHud SaKOHOAaTeAbHOﬁ BAacC-
TU BBICTYIIa€T BE€PXOBEHCTBO IIpAdBa. BerOBeHCTBO IIpaBa sBASIETCS BEAYIINM
IIPUHOUIIOM KaK Ha I'OCyAapPCTBEHHOM, TaK U Ha MEXAYHAPOAHOM YPOBHSIX.

VimMeHHO Ha HeM 0a3MpyeTcd MeKIOCyAapPCTBEHHOE COTPYAHUYECTBO B paM-
Kax Opranuzanmuu OO0bepnHeHHBLIX Hartmii. [IpuHIiUn BepXOBEHCTBa ITpaBa
00BEeAVHSAET Ba’KHEUIINe ITeAU U IEeHHOCTH, KOTOPBIMM PYKOBOACTBYIOTCS
COBpeMeHHbIe TOCYAApPCTBa, - MUP, Pa3BUTHE, NIpaBa U CBOOOABI YeAOBeEKA.
BepxXoBeHCTBO IIpaBa SABASIETCS HEIIPEMEHHBIM YCAOBUEM AOCTHUIKEHUS 3TUX
IeA€U U CTaBUTCS CETOAHS BO IAABY YIAd Ka’KAOI'O PelIeHUsA TOCYAAPCTBEH-
HOM BAACTH.

[MpunsaTue B mpomiAoM Toay Aekrapariuu CoBelljaHus Ha BEICOKOM yPOBHE
FenepaabHott Accambaern OOH "O BepxOBeHCTBe IIpaBa Ha HAI[MOHAABHOM
U Me>KAYHapOAHOM YPOBHSX'" ellle pa3 MOATBEPAUAO, UTO BCE AIOAU, YUPEIK-
AEHUSI M OpraHMW3alliM, BKAIOYasi CaMU TOCyAApPCTBa, HECYT OTBETCTBEH-
HOCTBH IIepep CIIpaBEeAAUBBIMU, 6eCHpI/ICTpaCTHI)IMI/I U OCHOBAHHBIMUM Ha
PaBHOIIPAaBUY 3aKOHAMH, a IIPaBa YeAOBEKa, BEPXOBEHCTBO IIpaBa U AEMOK-
paTusd OTHOCATCS K YHUBEPCAABHBIM U HEACAMMBIM OCHOBHBIM I€HHOCTAM
U IPUHIIUIIAM MEeXAYHApPOAHOTO COOOIIECTBA.

Ha eBpomnelickoM IIpaBOBOM IIPOCTPAHCTBE IIPUHIIUII BEPXOBEHCTBA IIpaBa
TaK)Ke IBASIeTCa onpepeAdionnM. Ha ocunoBanum nposepeHHoro B 2011 ro-
Ay HUCCAepOBaHUS EBpPOIENMCKON KOMHMCCHEN 3a AeMOKPATHUIO 4epe3 IIPaBo
(Benenuanckasg KOMUCCHUS) CAEAAHBI BBIBOABI, UTO HAES BEPXOBEHCTBA IIpa-
Ba SIBASIETCSI HEOTBEMAEMOU YaCThIO AFOOOTO AEMOKPATUYECKOTO OOIIeCTBa.
Opl"aHBI BAAQCTU U AOAJKHOCTHEIE AMIA IIPU IIPUHATHUNA peI_LIeHI/Iﬁ AONKHBI
yBa’kaTh AOCTOMHCTBO BCEX, B3aMMOAEMCTBYS Ha OCHOBAHMU IIPUHIIUIIOB
PaBeHCTBA W PAITMOHAABHOCTU WM B COOTBETCTBHUHM C 3dKOHAMU, BCE€ AOANKHBI
MeTb BOSMOXHOCTBb OCIIAPUBATHL 3aKOHHOCTH peI_LIeHI/II\/II B HE3aBUCUMBIX U
OeCIIPUCTPACTHBIX CYAAX IIOCPEACTBOM CIIPABEAAMBOIO CYAOIPOM3BOACTBA.

AOKTpPHHAABHBEIE IIOAXOABI K IIOHMMAHHIO BEPXOBEHCTBa IIpaBa, BhIpabdo-
TaHHble Ha €BPOIIENMCKOM IIPOCTPAHCTBE, AeKaT B OCHOBe o0OeclieueHUs
IIpaB ¥ CBOOOA YEeAOBEKa, pearr3aliiuy KOHIeIINY IIPaBOBOI'0O I'OCYAAPCTBA,
pasBUTHS MHTETPALMOHHBIX IIpolleccoB B EBporre.

PeCHY6AI/IKa BeAaPYCB, BBICTYIIaA KakK HOAHOdeBHbeI YAeH OpI‘aHI/ISaU;I/II/I
O6'BeAI/IHeHHbIX HaL[I/IfI C MOMEHTa ee COo3paHus, IIPUHKNMAas ydacTre B pa3-
pa60TKe MHOTHUX MEXAYHAPOAHBIX AOKYMEHTOB, pa3aendeT AdHHbIe ITOAXO-
ABl K TTIOHMMAHWIO BEPXOBEHCTBA IIPpAaBad U IIPUMHKUMAET MepPhbl K UX IIPAKTHU-
YecKou pearmn3anunn.

B BeAaPYCI/I COTAACHO CTaThbe 7 KOHCTI/ITYHI/II/I YCTAHABAUBAECTCSA ITPUHITUII
BEpPXOBEHCTBA ITpdBad. FOCYAapCTBO, BCe ero OopraHbl U AOADKHOCTHEIE AMIIA
,A,efICTBYIOT B IIpepenax KOHCTHTYHHH 1 MMPUHATEIX B COOTBETCTBUU C Heu
AdKTOB 3dKOHOAAQTEABCTBA. PeCHY6AI/IKa BeAapYCb IIPU3HAET IIPUOPUTET 00-
IMIEeIIPU3HAHHBIX IIPUMHIUIIOB MEXXAYHAPOAHOI'O IIpaBa U obecIlieuynBaeT Co-
OTBETCTBHE MM 3aKOHOAATEABCTBA.



B ITochranum KoncturymuonHoro Cyaa "O cOCTOSHUM KOHCTUTYITMOHHOM
3akoHHOCTH B Pecnybamke Beaapychk B 2011 roay" OBIAO OTMeYeHO, YTO
IpeAyCMOTPeHHBIN B KOHCTUTYyI MY IPUHIIUII BEPXOBEHCTBA IIpaBa O3Hava-
eT 0e3yCAOBHBINM IIPUOPUTET IIpaBa 10 OTHOUIEHUIO K I'OCYAAPCTBY, €ro Op-
raHaM M AOAJKHOCTHBIM AMIIaM, O0sI3aHHBIM AeMCTBOBATh B mpeaerax KoHc-
TUTYLUU U [PUHATEIX B COOTBETCTBHM C HeM AKTOB 3aKOHOAATEABLCTBA.
[TopuepKHYTO, UTO IIPABOBOE I'OCYAAPCTBO He MOXKEeT COCTOAThCS Oe3 Bep-
XOBEHCTBA IIpaBa B MOAMTUYECKOM, COITMAABHOM M 9KOHOMHWYECKOU JKU3HHY,
obeclleueHre peaAu3alluy IIPUHIIUIIA BEPXOBEHCTBA IIpaBa IapaHTUPYeT
CcOOAIOAEHUE TTIPaB YeAOBeKa U I'pa’kKAaHUHA.

OCHOBBIBAsICh B CBOMX penieHrdX Ha IPpUWHIOWIIE BEPXOBEHCTBA IIPpaBag,
KOHCTHTYHHOHHbIﬁ CYA YKa3bIBaeT Ha HeO6XOAI/IMOCTB HEeYKOCHUTEABHOT'O
COGAIOAQHI/IH 3aKOHOAAQTEeAEM BCeX ero BasKHEUIIIUX COCTABAMAIOIITHNX, ITPEX-
A€ BCero 3aKOHHOCTH, HpeAHOAaFaIOLU;eI\/II CTporoe CAepOBaHME B HOPMO-
TBOpUYECTBe M IIPAaBOIIpMMEHEHUN KOHCTI/ITYI_[I/II/I 1 IIPpUHATBEIM B COOTBET-
CTBUU C HEM aKTaM 3daKOHOAAQTEABCTBA. CYA TaK>Xe HEOAHOKPATHO IIoAYep-
KHBAA HeO6XOAI/IMOCTI:> CO6AI-O,A,€HI/I$I B 3dKOHOTBOPYECKOM IIpoIliecce IIpuH-
ouIIa HpaBOBOI‘/II OIMPEACACHHOCTH, IIPEAIIOAATaIOIIero sACHOCTb, TOYHOCTBb,
HeIIpOTUBOPEUYUBOCTD, AOTUYECKYIO COI'AaCOBAHHOCTH HOPM 3dKOHOB B Ile-
ASIX obecIiedeHUs UX eAI/IHOO6paSH01"O IIpUMEeHEeHHUd Ha IIPAaKTHUKe W Orpa-
HUYEeHUS IIpepAeAOB YCMOTpPeHUs IIPpU IIPpaBOIIpMMeHeHN .

TakuM 00pa3oM, BEPXOBEHCTBO IpaBa BBHICTyIIAeT OAHUM W3 BaKHEWIITHUX
"orpaHmuyuTeAel YCMOTPEHUS TOCYAQPCTBEHHOU BAACTH.

2. Bepxosenctso KoHcTuUTy1ium

KoncTuTynug, aBAgaCh IPaBOBOM OCHOBOM I'OCYAQPCTBA, OOAAAAET BBHICIIEN
IOPUANUYECKON CHAOHN IO OTHOLIEHHIO K APDYI'MM HOPMATHBHBIM IIPAaBOBBLIM
akTaM. KOHCTUTYIIMOHHBIE ITOAOSKEHUS, IPUHITUIIBEI I HOPMBI SIBASIIOTCSI UC-
XOAHBIMU AAS IIPABOBOT'O PEryAMpPOBaHMS OOIeCTBEHHBIX OTHOIIEHUN 3a-
KOHaAMM ¥ WHBIMU ITPABOBLIMU aKTaMU.

BmecTe ¢ TeM HallMOHaABHBIE KOHCTUTYIIUM, KaK IIPABUAO, OCTaBASIOT 3a-
KOHOAQTEAIO AOCTATOYHO IINPOKOE IIOAe YCMOTPEHUS, 'NPOCTPAHCTBO BHI-
6opa", 3aKpemnAsis NPUHIUILL U TPeOOBaHUS K PEryAMPOBaHNUIO KOHKpPET-
HBIX OOIIEeCTBEHHBIX OTHOIIEHWM, KOTOPhIE M OIPEAEASIOT B IIEAOM TPaHU-
IIbl YCMOTPEHUST 3aKOHOAQTEAS.

[Tpu 5TOM 3aKOHOAATEAB OOAAAAET OTPEAEAEHHOUW CBOOOAOUW yCMOTpPEeHUS
(AMCKpermeti), ompeaeAsisi 0OCOOEHHOCTHA MPaBOBOTO PEryAMpPOBaHMS, KOH-
KpeTHBIe OOCTOSITEABCTBA YCTAHOBAEHUS, W3MEHEHUS U OTMEHBI CyObhek-
THUBHBIX IIPaB, YCAOBUSI M MEXaHM3MbI UX PeaAn3aluiu.

B Koucrurynuu PecniyOauku Beaapyck, npuaaTon 15 mapra 1994 ropa, ge-
AOBEK, €ro IIpaBa M CBOOOABI IPU3HAHBI BBICIIEN IIEHHOCTBIO U IIEABIO 00-
IIeCTBa U rOCyAAPCTBA, 3aKPEINAEeHBl OCHOBBI AEMOKPATUYECKOI'O COLIUAAD-
HOTO IIPAaBOBOTI'O I'OCYAAQPCTBA.
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B coorBercTBUU ¢ OCHOBHBIM 3aKOHOM Ha rOCYAA@PCTBO BO3AOJKEHA OTBe-
TCTBEHHOCTBH 3a CO3AAHUE YCAOBUM AAI CBOOOAHOIO M AOCTOMHOTO pPa3BU-
THS AUYHOCTH, 3aKpelAeHbl KOHCTUTYLIMOHHBIe O0SI3aHHOCTU I'Da’kAQH.

B nocraHUSX O KOHCTHUTYIIMOHHOM 3aKOHHOCTH, aAPEeCOBaHHEBIX [Ipe3upeH-
Ty u IlaparamenTty, KoHcTuTyuuoHHBIM Cya HEOAHOKPATHO IMOAUYEPKUBAA,
yTo B KOHCTUTYIIUM ONpepeAeHBl TaKHe IIeHHOCTH, KaK AeMOKpaThUdecKoe
collMarbHOE IIPaBOBOE TOCYAQPCTBO, AE€MOKPATHs, BEPXOBEHCTBO IIPAaBa,
CIIPABEAAMBOCTB U PABEHCTBO, ITapAaMeHTapu3M, KOHCTUTYIIUOHHAasA 3KOHO-
MHUKa, KOTOpble OKAa3bIBAIOT OPTraHU3YIOIlee BO3AEUCTBUE Ha COOTBETCTBY-
Iolue ceprl OOIIeCTBEHHBIX OTHOIIIEHUH, BBICTYIIAIOT B KaueCTBEe OpUEH-
TUPOB, CTAHAAPTOB, YCTAHOBOK AAS TOCYAQPCTBEHHBIX OPIaHOB M AOAJKHO-
CTHBIX AMI], TPA’KAQH M OOIlecTBa B I[€AOM.

[Tpu aTOM OOpallieHO BHUMaHUe, YTO BasKHEUIIIe! 3apadel 3aKOHOAQTEAS TTPU
pearuzarum HopM KOHCTUTyIIMM gBAgeTCd IOAAEpKaHUe OanaHca U copas-
MEPHOCTH KOHCTUTYIIMOHHO 3alllWIIaeMbIX IIeHHOCTEH, IeAel, IPUHIINIIOB U
UHTEPECOB, KOTOPbIe 00Pa3yioT CUCTEMHOE EAMHCTBO U HAaXOAATCS B OIIpeAe-
AEHHOM HepapXmyecKOM COIIOAUMHEHUM. [Ipr 3TOM HEAONyCTHMBI IIOAMEHa
OAHOU II€eHHOCTHM APYTOM UAM ee YMaAeHHe 3a CUeT APYTOU IIeHHOCTH.

3. CoOArOA€HUEe 3aKOHOAATEeAEM IPaHUIl YCMOTPEHUS

C 2008 ropa Korcruryrnmonusil Cyp HapeA€H IIOAHOMOYUSAMU IIO OCYILEeCT-
BAEHUIO 00513aTEABHOTO IIPEABAPUTEABHOI'O KOHTPOASL KOHCTUTYIIMOHHOCTHU
3aKOHOB, NIPUHATHIX [laparaMeHTOM, A0 HoapnucaHusa ux IIpesmpeHTOM. 3a
3TOT IIepuop nposepeHO Ooaee 500 3aKOHOB, chopmMyAnpoBaHO Ooree 100
MIPABOBBIX ITO3ULIUN.

PeaAI/ISYFI IIOAHOMOYY, IIPpeXXAe BCero II0 OCYIILeCTBAEHUIO 00s13aTeALHOTO
IIPpeABAPUTEABHOI'0 KOHTPOAS KOHCTUTYIIMOHHOCTH 3aKOHOB, KOHCTI/ITYI_[I/I-
OHHBIN CYA cpopMyApreT IIPAaBOBLIE IIO3WIIMM HA OCHOBE BBIABAEHHOTO
KOHCTUTYIUOHHO-IIPABOBOT'O CMBICAA HOPM 3aKOHOB, OIIPEAENSIs, CO6AIOAe-
HBI A1 3aKOHOAAQTEeAeM I'PAaHUIIBL YCMOTPEHNS, 06YCAOBAeHHbIe KOHCTUTYyI -
OHHBIMHU TpeGOBaHI/IHMI/I 1 BEepPXOBEHCTBOM IIpaBa. B HeO6XOAI/IMbIX CAyUdadax
CYA YKa3blBaeT Ha HEAOCTATOYHOCTb MeXaHKu3Ma IIPaBOBOTI'O PEeryAupPOBAHUA
B IIEeAdX obecrieueHU pearrzany KOHCTUTYLIHWOHHBIX IIPAB I'PAXAAQH, IIOA-
HOTBI YPEryAupOBaHUA TeX MAW MHbBIX O6U_IeCTBeHHbIX OTHOIIIEHU.

Takum o6pa3oM, Koucturymuonnabii Cya IIpoBepsieT KOHCTHUTYITMOHHOCTD
HOPM 3aKOHOB, OITPEAEAsisi U COOAIOAeHVEe TPaHUIl YCMOTPEHUST 3aKOHOAATe-
AeM, He OIeHUBas B 11eA0M 3(P(PEeKTUBHOCTh 3aKOHOAATEABHOU AESITEABLHOCTH.

Kak moxkaswsiBaeT mpaktmka KoucturynuonHoro Cypa PecnyOauku Beaa-
pPyCh, IpoOAeMa I'PAHUL] YCMOTPEHUSA 3aKOHOAATEABHOM BAACTU CYIIECTBY-
eT Ha HeCKOABKHX YPOBHSX.

Bo-miepBBIX, IpepEeABl YCMOTPEHHUS CAaMOTO 3aKOHOAATEAS IIPU PeraaMeHTa-
IIUM UM COOTBETCTBYIOINX OOIECTBEHHBIX OTHOIIEHUM.

Bo-BTOpPBIX, I'PaHUILI YCMOTPEHUSI HOPMOTBOPYECKUX OPTaHOB IIPU AAAB-



HeMIlleM HOPMAaTHUBHOM PEeryAuPOBAHUU IIOA3aKOHHBIMU HOPMATUBHBIMU
aKTaMM OOIIeCTBEeHHBIX OTHOIIEeHUH.

B-TpeTBI/IX, IIPpeAOCTaBACHHEBIE 3aKOHOAATEAeM IIPpeAEAbl aAMHUHUCTPATHUBHOT'O
YCMOTpeHU d IIpY peaAr3alilii WCIIOAHUTEABHOMN BAACTBIO CBOMX ITOAHOMOYMH.

Konctutymuonueiti Cya B CBOMX pelIeHUSX CHROPMYAUPOBAA AAS 3aKOHO-
AATeAs] PAA NIPABOBBIX ITO3UIUN B IIEASIX NIPEAOTBPAIeHUs IHUPOKOU ANUCK-
penun IpaBOIPUMEHHUTEASd BBUAY IIPOOEAOB B IIPABOBOM PEryAUPOBAHMY,
OTCYTCTBUS HEOOXOAUMOTO HOPMATUBHOTO JA€MeHTa B MeXaHU3Me IIPaBo-
BOro peryaupoBaHud. [locTogHHO oOpaljaeTcd BHUMaHHe Ha TO, YTO 3aKO-
HOAAQTEAb MOJKET YCTAHOBUTH OIpEeAEAeHHBIe OTpaHUYeHUsI IIpaB U CBOOOA
YyeAOBeKa M TPaKAQHMHA, MCXOAS U3 KOHCTUTYIIMOHHBIX TpeOOBaHUMN, UTO
5TH OTPaHUYEHMS yCTaHABAWBAIOTCSI TOABKO 3aKOHOM B MHTepecax HalHo-
HaABHOM 0e30I1aCHOCTHU, OOIeCTBEHHOTrO MOPSAKA, 3alIUThl HPaBCTBEHHOC-
TH, 3A0POBbI HaCEeAEHMd, IIpaB U CBOOOA APYTUX AUI, (cTaTbs 23 KoHCTUTY-
uu).

YeTkoe "ouepumBaHMeE" TPAHUI] AAMUHUCTPATUBHOTO YCMOTPEHUS SIBASET-
CSl OIIPEAEATIONINM IIPU B3aUMOAENCTBUU OPTaHOB BAACTHU U I'PA’KAAQH.

B Pecniyoamke Beaapyck B okTa0Ope 2008 r. BO m3bOerkaHHWEe Upe3MepHOU
AUCKpelnnuu HCIIOAHUTEALHOUM BAACTU Ipu NIPpUHATHUN AAMHWHHUCTPATUBHBIX
pelleHnil B OTHOUIEHUHU TPAa’XAQH U IOPUAUYECKUX AUI] OBIA IPUHAT 3aKOH
"O6 oCHOBax AAMUHHCTPATUBHBLIX IIPOIEAYP", PeraaMeHTUPYIOMUN
AeﬁCTBHH FOCyAQPCTBEHHBIX OPTraHOB U IIPUHATHE dAMUHUCTPATHUBHLBIX Pe-
LIIEHUU MO 3aBACHUSAM I'DA’KAQH U IOPUAWYECKUX AUI, II0 YCTAHOBAEHUIO,
U3MEHEHUIO MAM IIPeKpallleHUIO IIpaB U 00I3aHHOCTEMN.

3aKoH YCTaHaBAUBAET, YTO B CAy4dae HEACHOCTHU HUAU HEUYEeTKOCTU IIPEAIIN-
caHuM IIPABOBOI'O dAKTa dAAMUHUCTPATUBHEIE pellleHrd AOAKHBI IDMHUMATL-
Cs1 YIIOAHOMOYE€HHBIMU OPTraHAMM HCXOAsI M3 MAKCHUMAABHOT'O y4deTa MHTe-
pecoB 3aMHTEepPEeCOBAHHBIX AWII.

TeM camMbIM 3aKOHOAAQTEeAbHAsI BAACTH OI'DAHHYNAA YCMOTpeHHe HCIIOAHU-
TeAbHOU BAACTU B Ccpepe AAMUHUCTPATUBHLBIX IIPOLIEAYP B MHTepeCaX 3a-
OIUTBI IIPAB YEeAOBE€Kd, BLBIBEAA HaA HOBBIU YPOBE€Hb B3dMMOOTHOIIEHMSL
I'pa’>XxpAaHHWHA U I'OCyAApPCTBaA.

3akoH "O6 aAMHUHUCTPATUBHBIX MPOIlEAypax', KakK U 3aKOHBI, KOTOPBLIMU B
HEro BHOCHWAWCH TIOCAEAYIOININe M3MeHeHWs, OBIA MPeaAMeToM PacCMOTpe-
aus KoucturyrnmonHoro Cyaa B TTOpsIAKe 0053aTEABHOTO TTPeABaPUTEABHO-
ro KoHTpoAd. Micxopsa u3 permienua KonctutymuonHoro Cyaa oT 28 Aekab-
psg 2009 r. B Ha3BaHHOM 3aKOHE AOTOAHUTEABHO 3aKpPEemAeHO, YTO BBeAe-
HUe W peryAupoBaHWe AaAMHHUCTPATUBHBIX IMPOIEAYP OCYITECTBASIOTCS
TOABKO 3aKOHOAATEALHBIMHM aKTaMU U MocTaHoBAeHusMH CoBeTa MUHUCT-
poB Pecniybamkn Beaapych. [1pu aToM OBIAM pa3pAeAeHBI TPEAMETHl PEeTYAU-
poBaHMs OTHOIIIEHWY B AQHHOU cepe MeXXAy 3aKOHOAATEALHBIMU aKTaMU’
¥ TIOCTaHOBAEHUSAMU [IpaBUTEABCTBA, MCKAIOUEHA BO3MOKHOCTb PETYARPO-
BaHUSI AQHHBIX BOITPOCOB Ha YPOBHE peIlieHUlN OPraHoB MECTHOTO yIIpaB-
AEHUS U CaMOYIIPaBAEHHUS.
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TakuM 00pa3oM, B IPABOBBIX MO3UIUAX, C(DOPMYAUPOBAHHBIX B PEIIEHUAX
KoucrurynuonHoro Cyaa, BeIpa’keHbl AOKTPUHAABHBIE IIOAXOABL K AUCKPe-
LIMOHHBIM [IOAHOMOUYMSAM 3aKOHOAATEeAS U I'PAHUIlAaM ero yCMOTPeHUs.

3aKAlOUYEHHEe

B Pecnybamke Benrapych Ha KOHCTUTYIIMOHHOM YPOBHE 3aKpeNA€H ITPUH-
W BEPXOBEHCTBA IIpaBa, M Ha I'OCYAAPCTBEHHOM YPOBHE NIPUHUMAIOTCS
HeoOXOAMMEBIE MepHl K €r0 pearbHOMY OOeCIeueHUIO B ITOAUTHKO-ITPaBO-
BOU U COIIMAABHO-3KOHOMHWUYECKOM >KM3HM OOIeCTBa U TOCYAQPCTBa.

Peann3sys cBOM IOAHOMOYMS, TOCYAQPCTBEHHAs BAACTh ACMCTBYeT B IPaHU-
IIaX, OIPEAEASEMBIX ITOAOKEHUSIMH, IPUHIUIIAMA U HOpMaMu KOHCTUTY-
IIUH, AOITyCKasl yCMOTPeHHe UCXOAS U3 CYIIHOCTH BEPXOBEHCTBA IIPaBa.

OcyilecTBAgIsS KOHTPOAb 3@ KOHCTUTYIIMOHHOCTBIO HOPMATHUBHBIX IIPaBO-
BBEIX aKTOB B rocypapcrse, KouctutynuoHHb Cyp CBOEU AEITEABHOCTBIO
00s3bIBaeT 3aKOHOAAQTEABHYIO BAACTh B 3aKOHOTBOPUYECKOM IIpoliecce Hey-
KOCHUTEABHO COOAIOAATH MPUHIIMIIEI BEPXOBEHCTBA TpaBa Y BEPXOBEHCTBA
KoHcTuTylImy, He AOIYCKaTh IIPOM3BOABHOI'O YCMOTPEHUS IIPU IIPaBOBOM
PEryAnpOBaHUU OOIIECTBEHHBIX OTHOIIEHUN.

Baaropapro 3a BHUMaHUE!

SUMMARY

The most important limiting factors of discretionary powers of legislature
in view of judicial practice of the Constitutional Court of the Republic of
Belarus are considered in this report. It is noticed that the state authority
while executing its constitutional powers should act on the basis of the
Constitution and within the limits stipulated by the constitutional princi-
ples and provisions and first of all - in accordance with the principle of the
Rule of Law. The discretion of the state power is also limited by the inter-
national obligations of the state.

The conclusion is made that in the Republic of Belarus the state power acts
within the limits stipulated by the provisions, principles and norms of the
Constitution and admits discretion on the basis of the essence of the prin-
ciple of the Rule of Law.




THE PRINCIPLE OF THE INDEPENDENCE
OF JUDGES IN THE JURISPRUDENCE
OF THE POLISH CONSTITUTIONAL TRIBUNAL

WOJCIECH HERMELINSKI
Justice of the Constitutional Tribunal Poland

In my presentation I want to focus on the problem of the increasing influ-
ence of the administrative bodies on the courts.

However the Polish Constitution of 1997 has established institutions which
aim is to strengthen the courts' independence versus executive power, last
years one can watch the attempts, mainly on the side of the Minister of
Justice in which he is trying, step by step, to increase his control over
courts.

One of the institutions defending the independence of the courts is the
National Council of the Judiciary, who in accordance with art. 186 of the
Constitution may make applications to the Constitutional Tribunal regard-
ing the conformity to the Constitution of normative acts relating to the
independence of courts and judges.

In the case K 12/03 (judgment of 18 February 2004; OTK Z.U. 2004 / 2A
/ 8) the Constitutional Tribunal considering complaint of the National
Council of the Judiciary ruled i. a. that the provision of the Law on Courts,
2001, in its part authorizing the Minister of Justice to dismiss a president
of a court during his term of office, despite the disapproval of the National
Council of the Judiciary, where it is irreconcilable with the interest of the
administration of justice for a president to continue fulfilling his functions,
for reasons other than nonperformance of their official tasks, does not con-
form to Articles 10 and 173 of the Constitution. The complaint resulted
from the Law on Courts Act introducing a limitation, not existing in previ-
ous legal provisions, on the role of judicial self-governing bodies (judges'
general assemblies) of the appellate and regional courts, as regards
appointment and dismissal of the presidents of these courts. In accordance
with the new Law on Courts Act, 2001, judges' assemblies were deprived
of the right to disapprove of the Minister's decision (thereby blocking an
appointment or dismissal) and were left with purely advisory competences.
The above Act envisaged the possibility of dismissal even following
Council disapproval, upon the fulfillment of certain - ambiguously defined
- conditions, i.e. following "flagrant non-performance of their official
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tasks," or where it becomes "irreconcilable with the interest of the admin-
istration of justice" for a President to continue fulfilling their functions. The
"interest of the administration of justice," especially as an independent rea-
son, as an alternative to the reason of "flagrant non-performance of official
tasks," encompasses elements which are not directly related to assessment
of the dismissed person's conduct but, primarily, relate to an external per-
spective of the administration of justice. Endowing an organ of administra-
tion, such as the Minister of Justice, with discretion to take decisions as
regards the dismissal of a court president (fulfilling a function linked to
exercising jurisdictional actions), on the basis of a reason which is ambigu-
ously defined and not entirely verifiable, may not be reconciled with the
principles expressed in Articles 10 and 173 of the Constitution.

In case Kp 2/05 (judgment of 9 November 2005; OTK Z.U. 2005 / 10A /
114) the President of Republic of Poland challenged (within so called pre-
ventive control) some articles of the Public Finance Act 2005 regarding so
called internal audit exercised in the Supreme Court, the Constitutional
Court and the ordinary and administrative jurisdictions.

Within public sector organizational units - including, as of 2001, the courts
and the Office of the Constitutional Tribunal - functions the so-called inter-
nal audit, understood as an independent review of management and super-
vision systems within any given unit, especially as regards financial con-
trol procedures, intended to provide the head of the unit with an objective
assessment of these systems and to make suggestions as to how they could
be improved. The internal audit is performed by an internal auditor,
employed by a given unit and possessing officially declared qualifications
to exercise this function. The internal auditor's assessment aims to assist
the head of the unit in improving the rational use of public funds.

The new Public Finance Act contained elements causing the President of
the Republic of Poland to question their conformity with the principles of
the separation of power and independence of the judicial power (Articles
10.1 and 173 of the Constitution), the latter of which is, in Poland, exer-
cised by courts and tribunals (Article 10.2 of the Constitution).

The essence of the challenged modifications, insofar as they concern orga-
nizational units strictly connected with the functioning of the judicial
power, consists in directly linking the internal auditor's activities with the
Main Inspector of Internal Audit, subordinate to the Minister of Finance.

The judicial power enjoys a sui generis autonomy concerning budget plan-
ning, similar to that enjoyed by certain other entities independent of the
government. Such autonomy is regulated at the level of ordinary statute.

Therefore the Constitutional Tribunal decided that the challenged by the
President articles of the Public Finance Act 2005 insofar as they concern
the Supreme Court, common courts, administrative courts and the
Constitutional Tribunal, do not conform to Articles 10.1 and 173 of the
Constitution.



The Constitutional Tribunal stressed that in light of the Constitution, the
legislative power has a democratic mandate to decide upon the destination
of public funds originating from the imposition of public levies on citizens.
The reqgulation of financial control and internal audit within the courts and
Constitutional Tribunal must, however, take account of the specific nature
of these units, given the separateness and independence of the judicial
power vis-a-vis the executive (Article 173 of the Constitution).

Insofar as concerns the "separateness” of the judicial power's position in
relation to the drafting and implementation of the Budget Act, and super-
vision of such implementation, the Constitution endows the legislative
power with considerable discretion. The limits of such discretion are: on
the one hand - the need to ensure uniformity of the public finances sys-
tem, as required by the constitutional provisions, and the inviolability of
the Council of Ministers' obligations and competences as the sole organ
established to pursue the State's financial policy on the basis of the Budget
Act; and, on the other hand - the prohibition on making the position of
judicial organizational units completely equal with that of units subordi-
nate to the executive power.

The Constitutional Tribunal considered provisions challenged by the
President unconstitutional as the competences vested in subordinates of the
Main Inspector of Internal Audit may, in the future, be differently interpret-
ed and applied. These provisions create a potential threat to the constitu-
tional independence of the judicial power. In particular, such independence
argues against the ability of the executive power's representatives to review
documents directly connected with exercising the administration of justice,
e.g. concerning the preconditions for exemption from court costs or costs
connected with the institution of a court-appointed counsel.

Furthermore, if Ministry of Finance employees were to enter judicial orga-
nizational units to view documents and other materials, with no substan-
tive or temporal limitations and in the absence of any sufficiently justified
supervisory need, this would threaten the so-called public image of the
administration of justice, since it could cause citizens to make false
assumptions about the government's institutional, authoritative influence
on the manner in which justice is administered.

Last months the Constitutional Tribunal ruled in two important cases
regarding independence of the judicial power.

In case K 1/12 (judgment of 12 December 2012; OTK ZU 2012/ 11A /134)
President of the Supreme Court challenged provisions of the law relating
to the implementation of the Budget Law due to the breach of the duty to
ensure the judges remuneration corresponding to the dignity of the office
and the scope of their duties. According to the applicant - President of the
Supreme Court, from the point of view of the statutory creation of the right
to remuneration of judges, there has been a reduction of the remuneration
of the judges, to which a right arises on the basis of the the Law on Courts.
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The obvious purpose of these provisions is to separate the remuneration of
judges, which correspond to the dignity of the office (article 178.2 of the
Constitution), of fluctuations in the economic downturn, including short-
term financial difficulties. The applicant claimed that  Constitution
requires to provide judges working conditions and remuneration corre-
sponding to the dignity and duties, which is an expression of close con-
nection between shaping of the remuneration with the protection of the
independence of the judge. The contested provisions of the mentioned pro-
visions violate the principle of the rule of law deriving of Art. 2 of the
Constitution, which requires a fair conduct of State commitments to citi-
zens, and in particular the principle of protection of acquired rights and
confidence in the State and its law.

The applicant claimed that the contested regulations are not necessary nor
indispensable within the meaning of the Constitution, all the more that the
legislature should choose a less disruptive mean for the execution of their
plans.

The Constitutional Court did not share the applicant's objections. In the
Court's view, the judges are the only professional group in Poland, where
the Constitution guarantees the right to compensation "for the dignity of
the office and the scope of their duties" (article 178.2 of the Constitution).
This provision sets, although in a way few precise, a necessary standard,
which must be respected by the legislature for the purpose of determining
the statutory principles of remuneration of judges. The most important
aspect of a judges' salary is that method of determining its amount was
based on objective, quantifiable outcomes and worked ex lege, - "auto-
matically” without the need for taking the "estimating” decision, which
could be an instrument of pressure on the judges. It is important, of course,
also the same remuneration, which should provide financial independence
to the judge and his family and to compensate for the rigorous restrictions
on exercising another professional activity and contribute to the building
of the prestige of the office of a judge. In the Court's view, this remuner-
ation should be significantly higher than the average salary in the country.

Following the entry into force of the contested provisions, in 2012 the basis
of the remuneration of judges was the average salary of 2010, and not, as
a general rule, from the year 2011. The Constitutional Court noted that
judicial salaries are a category permanently connected with the State budg-
et, and their development, as well as the evaluation of their modification
may not be in complete isolation from the budgetary situation. The
Constitutional Tribunal did not share an opinion that no matter on the
financial situation of the State, judges' salaries should be gradually and
constantly raised, since such obligations cannot be deduced from article
content 178. 2 of the Constitution.

In this case, the Constitutional Court had to weigh two constitutional val-
ues: remuneration of a judge adequate to the dignity his office, which is



an important guarantee of judicial independence, fundamental to the prop-
er functioning of the so-called third power, and the balance and sustain-
ability of the public finances, which is a prerequisite of the normal func-
tioning of the State. In terms of the significant threats to a balanced budg-
et and the adoption by the executive and legislature, a comprehensive pro-
gram of rescuing of the public finances, the Constitutional Tribunal decid-
ed that priority should be given to the principle of the protection of a bal-
anced budget, at the cost of a limited in time (incidental) growth of the
remuneration of judges.

Two judges disregarded with the judgment and in their dissenting opinions
stressed that on the basis of art. 178 of the Constitution, the remuneration
corresponding to the dignity of the office of a judge is not determined by
the State budget, but by the principle of the independence.

In another case K 27/12 (judgment of 27 March 2013; OTK ZU 2013 / 3A
/ 29) Constitutional Tribunal considered applications of group of MEPs
and the National Council of the Judiciary concerning the Law on Courts.
The Tribunal adjudicated two constitutional issues: whether the Minister of
Justice may, by regulation, establish courts and create their headquarters
and areas of competence and whether the authority to issue the regula-
tion contained in the contested provisions was correctly constructed by the
legislature. Anyway the main objection concerned the infringement of the
principle of exclusivity of the provision in determining the regime and
jurisdiction of the courts.

Article. 176. 2 of the Constitution entrusts the legislature determining of
the courts' structure, their competences and the proceedings before the
courts. With this provision, it appears that all the basic elements of the
regime, competences and proceedings must be established at the level of
the provision.

In order to determine whether establishing and cancellation of courts can
be understood as regulation of the courts' structure, a definition of the con-
cept of "courts' system" contained in Art. 176. 2 of the Constitution is
required. Analysis of the content of this provision and the other provisions
of the Constitution relating to the courts, allows the Tribunal to reconstruct
all the elements that define the mean: "system of courts." The first one is
the structure of the courts, which create different categories of courts with-
in the constitutionally specified types of courts. A second element that
specifies the courts' system is the internal organization of the courts. The
third of these items are instances relationship and judicial surveillance tak-
ing place between different categories of courts. The Constitutional
Tribunal accepted that the creation and cancellation of the courts is not an
element of system of the courts.

In the Constitutional Tribunal's opinion, creating and cancellation of the
concrete courts, treated as separate organizational units in the structure of
the judiciary belongs to the technical action in the field of administration
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of justice. They belong to the competences of the organs of the executive
power. Adoption of different assumption would impose, in the Tribunal's
opinion, the legislature to create each court in the organizational, housing
and staff aspect.

For these reasons, the Tribunal concluded that provisions of the Law on
Courts regarding system of ordinary courts are in accordance with the arti-
cle 176. 2 of the Constitution.

The Constitutional Tribunal stated that indication in provisions of the Law
on Courts the properties of each category and types of courts is important
not only from the point of view of the article 176. 2, but also article 45. 1
of the Constitution. This provision contains the right to the court, and from
this point of view it is essential for everybody to have the possibility to pre-
dict which court will consider his case. However, it is not necessary for the
legislature to indicate the concrete court with its name, its seat and the
area of competences. This is sufficient where the legislature guarantee that
any court within the given category will perform the right to the court in
the manner described in article 45. 1 of the Constitution, i.e. fairly, open-
ly, without undue delay, independently and impartially. For this reason,
the Constitutional Tribunal stated that the determination of the concrete
courts and their jurisdiction area is not a matter reserved to the exclusive
statutory regulation.

The adoption of different assumptions according to which the determina-
tion of the individual seats of the courts and their jurisdiction areas would
require a parliamentary decision in each case, will negatively affect the
realization of the right to a court referred in article 45. 1 of the
Constitution. This is impossible for the legislature to react immediately to
all the changes in terms of the functioning of the units of the justice sys-
tem. Such a possibility has the executive authority. In the Constitutional
Tribunal's opinion, entrusting with the Minister of Justice the possibility of
establishing courts and areas of their jurisdiction, according to need of the
rational organization of the judiciary in a way that takes into account the
scope of influence of load-case and judicial economy, ensures the realiza-
tion of citizens' rights to hear the case, without undue delay.

Four judges have reported the dissenting opinions claiming that the
Constitutional Tribunal's statement expressed in its judgment is based on
a too narrow meaning of the term "system of the courts." System of the
courts within the meaning of article 176. 2 of the Constitution is a really
existing, constitutionally determined the structure of the courts, the prin-
ciples and form of creation and abolition, as well as the principle of
appointing and dismissing judges, i.e. the principle of framing of staff of
the administration of justice.

An important consequence of the judgment of the Constitutional Tribunal

is, in accordance with the dissenting opinions, an obvious impact of the
contested provisions on the status of the judge (especially in the context



of article 180. 5 of the Constitution), because they allow to make radical
changes in the structure of the judiciary, practically without any restric-
tions. In this case, the constitutional guarantee of non-allocation of a judge
is significantly weakened and left for the decision of the executive power.
Therefore, in accordance with the dissenting opinions, the independence
of the judge becomes illusory.

On the end of this presentation I would like to add that before the
Constitutional Tribunal case K 31/12 is pending, where the National
Council of Judiciary challenged provisions of Law on Courts extending the
scope of the administrative supervision executing by Minister of Justice
over the courts. The contested provisions allow Minister of Justice to trans-
fer his power to the directors of the courts. Their task is to carry on admin-
istrative activity of the courts by ensuring appropriate organizational and
technical conditions of the courts, including their rights toward employees
of the courts (with the exception of judges, judicial assistants). In the
National Council's of Judiciary opinion this situation leads to deprivation of
powers of the presidents of the courts, but before all - leads to violation of
division and balance between the executive and judicial powers in favour
of the granting of the primacy of the first in the area of the administration
of the courts. The consequence of this is a limited separateness and inde-
pendence of the courts, guaranteed in article 173 of the Constitution.

In my opinion (I do not represent the position of the Polish Constitutional
Tribunal) we can notice the growing activity of the executive power in the
area of the administrative supervision executing by Minister of Justice over
the courts. However the Minister of Justice declares that the supervision is
limited only within the area of administration of the courts but the line
dividing the administrative and judicial spheres is very delicate.

The tendency to broadening of influence of the executive power on the
courts we can notice not only in Poland. In the case pending before the
European Court of Human Rights (judgment of 9 February 2012, Kinsky v.
Czech Republic, application No. 42856/06) applicant claimed that the obli-
gation imposed on courts by the Ministry of Justice to report to it on the
applicant's proceedings had been incompatible with the principle of sepa-
ration of powers between the judicial and executive branches of govern-
ment. In the Court's opinion the activities of the Ministry of Justice as well
as the criminal investigation brought against the applicant, taken as a
whole, did not satisfy the requirements of a fair hearing and resulted vio-
lation of Article 6 § 1 of the Convention.

I want to underline that it is not my idea to challenge the Minister's of
Justice right to the supervision of administration of the courts, but one
should remember that executive power always shows the tendency to
increase its sphere of influence what can be particularly dangerous for the
independence of the courts - institutions very vulnerable for this kind of
interference.
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PE3IOME

B cBoeM BBICTyIIA€HMU aBTOpP OOpalllaeT BHUMaHHe Ha IPoOAeMy BO3pac-
TAIOIIEero BAMIHUSA aAMUHUCTPATUBHBLIX OPTAaHOB Ha CyAeOHYIO BAACTh. OA-
Hako Kouctutymnuelnn Pecniyoamkm Iloabina 1997 ropa co3paHbl yupeskae-
HU, IJeABI0 KOTOPBIX SIBASIETCS YCUAEHUEe He3aBUCUMOCTH CYAOB OT UCIIOA-
HUTEABHOU BAACTHU. B mocaepHME TOABI MOKHO HAaOAIOAQTH HOIIBITKM MUHU-
CTpa IOCTUIIVM YBEAWUYUTH CBOM KOHTPOAL HapA CYAAMHU.

OAHaKO MHHUCTD IOCTHIIMH 3asBASIET, YTO HAA30P OTPAHUYEH TOABKO aA-
MHWHHUCTPATUBHBIMU BOITPOCAMU CYAOB, HO AMHWUS, PA3AEASIONIast aAMUHUCT-
PaTHBHYIO U CyAeOHYIO cephl, O4eHb TOHKAs.

ABTOp ’XenaeT NOAYEPKHYTh, YTO OH He OCIlapuBaeT IIPaBO HaA30pa MUHU-
CTpa IOCTUIMM 3@ CyAeOHOM apAMUHHCTpAanueM, HO CAEAYeT IIOMHUTH, YTO
BCerpa eCThb TEHAEHIWS yBeAWYeHUs c(epbl BAUSHUS CO CTOPOHBI UCIIOA-
HUTEABHOM BAACTH, KOTOpPas MOXKeT ObITb OYeHb ONACHOW AASL HEe3aBUCHU-
MOCTH CYAOB, KOTOpEIe 0CO0O0 ySI3BUMEI B CBSI3UM C IIOAOOHBIMHM BMeIllaTeAb-
CTBaAMMU.




EBPOITEMICKUE CTAHAAPTHI B CDEPE
ANCITUTIAMHAPHON OTBETCTBEHHOCTU
CYAEU N 3AKOHOAATEABCTBO
POCCUNICKOM DEAEPAITU

MUNXANJI KIIEAHIPOB

Cyovss Koncmumyuyuonnoeo Cyda PD,
dokmop ropuduyecKux Hayk, npogeccop

Kakoro-aubo cnemnuasbHOTO OOIIEeBPOIENCKOro aKTa, HEeIlOCPEeACTBEHHO
IIOCBAIIEHHOIO AUCHUIIAMHAPHOM OTBETCTBEHHOCTU CyAeH, HeT. Ompepe-
AEHHBIE COAEPsKaTeAbHBIE TTOAOKEHUS O AUCITUTIAMHAPHON OTBETCTBEHHOC-
TN CypeHr - B paMKax CoseTa EBpOIBI - 3aKpENAEHEBl B CAECAVIOIIUX AOKY-
MeHTax.

Jrto: Pekomenpanus Ne R(94)12 Komuteta munuctpoB CoBeTa EBponbl Tro-
CyAQPCTBaM-4AeHaAM O He3aBUCHUMOCTH, 3(pPEeKTUBHOCTU U POAU CYAeH, IIPHU-
Harasgs KomureroM MUHUCTPOB 13 OKTsIOps 1994r. ma 518-M 3acepaHum 3a-
MeCTUTeAel MUHUCTPOB (y’Ke 3aMeHeHHasd, HO COAeP KaBIllad OllpeAeAeHHbIe
OPHUEHTHPHI A9 3aKOHOIIPOEKTaHTa); EBpomelickas XapTus O CTaTyce Cypel
(z IToscHuTEeABHEBI MeMOpaHAYM K Hell), npuHATasd s3kciepramu Coseta EB-
POIIBI - YYaCTHUKaMU MHOTOCTOPOHHeM BcTpeun "O cTaTyce aAs cyped B EB-
porme"”, opranusoBanHol B CtpacOypre CoseroMm EBponnl 8-10 uroaa 1998r.;
Pexomenparusa CM/Rec (2010)12 KomuTeTa MunuctpoB CoseTta EBporisl ro-
cypapcTBaM-uaeHaM 'O CyAbSX: HE3aBHCUMOCTb, 3P(EeKTUBHOCTL U 00513aH-
"Hoctu" oT 17 HosiOopss 2010r.; Pesoatorimsa 1703 (2010) I'TaparameHTCKOM Ac-
cambren Cosera EBponbl "CyapebHas koppynmua' oT 27 sasaps 2010r,
Yactb 1 "HeszaBucuMocTh cyael” Aokraaa "O He3aBUCUMOCTH CyAeOHOU CHC-
TeMmbl' EBpomerickor komuccuu CoBera EBpombl  "3a AeMOKpaTHIO uyepes
mpaBo”, (BeHelMaHCKOM KOMUCCHH), IPUHATOr0 Komuccuen Ha ee 82-M mae-
HapHOM 3acepanHuu B Beneruu 12-13 mapra 2010r.; Takue 3arkatoueHuss KoH-
cyabTaTiBHOrO CoBeTa eBponeiickux cyper (KCEC) ang KomureTa MUHUCT-
poB CoBeta EBpombl, kak: Ne 1(2001) ot 21 HOsiOpss 2001r. "O cTraHpapTax
He3aBUCHUMOCTH CyAeOHOM BAACTH M HECMEHSIeMOCTU Cypel” (BecbMa 0OBeM-
HBIM aKT, B KOTOPOM 3HAUUMBI - B IAQHE AUCIUNAMHAPHOM OTBETCTBEHHOC-
TU CyAeM - TaKue pasjpeAbl: 'BeclpucTpacTHOCTbL U IIOBEAeHUe CYAed IIpu

YAl

OCYyIIleCTBACHUK MMHU CBOUX CYAQGHBIX q)y’HKLII/II/I ) "BeCHpI/ICTpaCTHOCTB 141

BHecyAeOHOe ToBepeHMe cyAel”, "becpucTpacTHOCTL M ApyTHe BUABL IIPO-
(heccruoHarbHOM AeATEeABHOCTH CyAel”, "BbecnpucTpacTHOCTL M B3aUMOOTHO-

non

LIIeHUSA CyAeM CO CpeACTBaMK MaccoBol MH@opmanuu', "Kak AOAKHEI OBITh

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLIMIOHHOE ITPABOCYAUME B HOBOM TBICAYEAETNU
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MUXAUA KAEAHAPOB. KOHCTUTYIIVIOHHBIN CYA POCCUUNCKOU ®EAEPAIINN

chOPMYAVPOBAHBI CTAHAQPTHI ITIOBEAEHUS CyAel” M "BBIBOABI B OTHOIIEHUN
cTaHpAapToB noBepeHus'); Ne 3 (2002) "O npuHIUIIaX ¥ IpaBUAaX, PETYAUPY-
IOIUX IpodecCHOHAABHOE IOBEACHHE CyAeH, B YaCTHOCTU 3TUKY, HECOB-
MEeCTHUMOEe C AOAJKHOCTBIO IOBEAeHUWe U OecCIpUCTPacTHOCTE' oT 10 HOsOps
2002r.; Ne 10(2007) "O CoBeTe cyaeOHOM BAACTH Ha CAy>KOe oOiiecTBa" OT
23 vog0psa 2007T. u Ap.

Kpome Toro, - B TAaHe COBEPIIEHCTBOBAHUS OPraHU3AIMOHHO-TIPABOBOTO
MeXaHM3Ma AMCIUIAWMHAPHOM OTBETCTBEHHOCTU CYAeU - AAd Poccuiickon
Qepepaliuy BecbMa 3HAUMMBl TaKue MeKAyHapOAHbIe AOKYMEHTHI: KaK Pe-
s3ontonus  1896(2012) I'MaparamenTckout Accambaen CoBera EBpombl "CobOato-
AeHMe 00s3aTeAbcTB Poccuiickont Depeparun’, ipuHsITas 2 okTsaops 2012r.:
OcHOBHBIE IPUHIUIIEL HE3aBUCUMOCTH CyA€OHBIX OPraHOB, IIPUHATHIE Ha VII
Kourpecce OOH 1o npepylpeXKAeHHIO NPeCTYIIHOCTH U OOpallleHHuI0 C
npaBoHapymureadaMu (Mmuaag, 26.08.1985-6.09.1985) u opoOpeHHBIe Pe3oato-
nuent 40/146 T'enepanrbuoit Accambaen OOH ot 13.12.1985r.; 1 pa3BuBalo-
UM 3TH OIpuHOUNBE KopAeKc NoBepeHUd cypel, B HoszOpe 2002r. nepenme-
HOBaHHBIM B baHraaropckue nNpuHIUINE HoBepeHUsa cyper (E/CN,
15/2006/20, 19 mas 2006r.), yTBep>KA€HHBIE Pe30AOLHel OKOHOMUYECKO-
ro u CormuanpHoro Cosera OOH ot 26 utoas 2006r. Ne 2006/3; TpUHSTHIN
Ha TPUAIIATH IIECTOM IAEHApPHOM 3acepaHun MesknapaaMeHTCKOM Accamo-
Aen rocypapctrs-ydacTHUKOB CHI™ (IToctaHoBAeHUE Ne 36-12 ot 16 mag 2011
ropa) MOAEABHBIM KOAEKC O CYAOYCTPOMCTBE U CTATyCe CYAEU AAS TOCY-
AapcTB-yuactarkoB CHT; mpunsteie B Hpro-Mopke B 1982r. MeskayHapoA-
HOM acconualyell I0puCcTOB MUHUMaAbHBIE CTAHAAPTHL CYAEMCKOU He3aBUCH-
MocTu u Ap. OpepeAeHHBIM OPUEHTUPOM B 3TOU chepe MOIYT CAYKHUTh
U TTOAOJKEeHMS TToKa o(puliiarbHO He mpuHsaToro [IpoekTta BceoOrielt pek-
Adpalluy O He3aBUCHUMOCTHU IpaBocypud (Aekrapanuu CHUHIBH).

Hakonel, caepyeT yKasaTh W Ha TAaKOW 3HAUUMBIU AAd Poccum - B pac-
CMaTpUBaeMOM OOAACTU - AOKYMEeHT, Kak Aokaap wmuccuu MKIO (Mex-
AyHapoAHOU KoMmuccuu opuctoB) 2012r. "3amura npaBoCyaust: AUCIUIIAA-
HapHOe MTPOM3BOACTBO B OTHOINeHWU cyAelr B Poccutickott Depepanun’.

K cosxaneHmio, 3TOT AOKAGA HE COAEP’KUT COITOCTABUTEABHOT'O aHAAW3a 3a-
(PUKCHUPOBAHHBIX €T0 COCTAaBUTEAIMM HEAOCTATKOB MeXaHU3Ma AWCITUIIAU-
HapHOW OTBETCTBEHHOCTH CyAel B Poccum M IIPAKTHKU ero IIpUMeHeHUd
C OIyOAMKOBAHHOU B Poccmu HaydHOU IOPUANYECKON AMTEPATYPOU IO AdH-
HOU npobOAeMaTHKe. A OITyOAMKOBAHBI, C KDUTUUYECKUM aHAAM30M CAOKUB-
LIelCs CUTyalluyd, COTHU HAy4YHBIX PadOT, B TOM 4YHUCAe MOHOrpadus as-
Topa (Cm.: KreanppoB M.U. OTBeTcTBeHHOCTH CyAbH. - M., HopmMma, 2011-
576c.). B atmx paboTax BBIIBAEHA - B COBOKYIIHOCTU - OOIIMPHAad TraMMa
CHCTEMHBIX TPOOAEMHBIX HEAOCTATKOB, KOTOPBIE COBCEM He OOO3HAUYEHHI B
Ha3BaHHOM AOKAaAe AMOO O HUX YIIOMSIHYTO BCKOAB3b. COOTBETCTBEHHO, B
AOKAaAe He YIIOMSHYTHI M He OIleHEHBI COAeprKallluecsd B ONyOAWKOBAaH-
HBIX pabOTax POCCHUNCKUX VUYEHBIX IIPEAAOSKEHUS 110 COBEPIIEHCTBOBAHUIO
OpPTraHU3AIlMOHHO-IIPABOBOTO MeXaHW3Ma AWCIWUIAWHAPHOU OTBETCTBEH-



HOCTHU CyA€H B IIEAOM U €ro OTAEABHBIX 3BE€HBEB, KaK U IIPEAANOKEHUS 110
YCTPAHEHUIO CYIeCTBYIOLUIUX B HEM OTAEABHBIX Ae(PeKTOB. UTo, TeM He Me-
Hee He yMaasdeT IIO3UTHUBHOTO 3HaueHUsT AOKAAAA U €ro POAM B yCTpa-
HeHuU Ae(PeKTOB MeXaHH3Ma CYACUCKO-AUCHUIAMHAPHOIO IPOM3BOACTBA
B Poccun. K TOMy >Xe caepyeT yuecThb, UTO OCHOBHEIE 3aMedaHusd, 3a(pUK-
CHUpOBaHHBIE B \OKAAAE, OTHOCATCS HeE K COAEP’KaHUIO (heAepParbHOro 3a-
KOHOAQTEABCTBA O AUCHUIIAMHAPHON OTBETCTBEHHOCTHU CYAEH, a K IIPAKTHU-
Ke ero IpuMeHeHHUS.

Kak ObI TO HU OBIAO, O COOTHOIIIEHUU €BPOIENCKUX CTAHAAPTOB M 3aKOHO-
AateabcTBa PO B cepe AMCITUNIAMHAPHOYM OTBETCTBEHHOCTH CYAEH CAEAY-
eT - BKpaTIle, 0OOOIIeHHO U C>KaTo - CKa3aTh CAeAyIolllee, pa3bUB COIIOC-
TaBUTEABbHYIO cdepy Ha TPH pa3HOBEAMKUE YacTH, M He mpuberas K yKa-
3@HMIO Ha3BAHUM COOTBETCTBYIOUIMX ME>KAYHAPOAHO-IIPABOBBEIX AOKY-
MEHTOB Y HaMMEeHOBAHWIO OPTaHOB, UX MPUHABIINX.

OTHOCUTEABHO OPraHOB, OCYIIECTBASIOIMIUX AWCIUIAMHAPHOE IIPOU3BOA-
CTBO B OTHOUIEHUU CYAEM: 3TO IIPOU3BOACTBO AOAKHO OCYIECTBASATBECS He-
3aBUCHUMBIMU OpPTaHaMH, B COCTaBe KOTOPHIX AOAKHBI OBITH IIMPOKO IIPEAC-
TaBAEHBI (IPe0OAAAATh) CYABH, N30paHHBbIE UX KOAAETaMH, UYTO He MCKAIOYA-
€T, B IleAsIX N30e>KaHus yrpo3bl KOPIIOPATUBU3Ma, BXOKAEHUEe B COCTaB Ta-
KOrO OpraHa AHUl], He SIBAGdIOIINXCSI CYABSIMHU, IIDHU YCAOBHH, YTO 3TU AUIA
He gBAFIOTCSI YA€HAMM 3aKOHOAATEABHOM BAACTH, NIPABUTEABCTBA UAU AA-
MUHUCTPAIIUY; PelleHns 3TUX OPraHOB O AUCIUIIAMHAPHOM HaKa3aHUH,
OTCTPAHEHUU OT AOAJKHOCTH M YBOABHEHUM AOAKHBI OBITH IIPEAMETOM He-
3aBUCUMOU TpoBepku. B P® Takoii - ABYXYpPOBHEBHIU ((pepeparbHBIN 1
cyobekTa P®D) opran ecTb, 3TO - KBaAU(DUKAIIMOHHAA KOAAETUS CyAeH (Aa-
ree - KKC), cocroamass Ha pBe TpeTH MUHYC OAWH U3 CyAeM, U30paHHBIX
CYABSIMU; Ha TPEeTh - U3 NPEACTaBUTEAEeN OOIeCTBEHHOCTH, He OTHOCSIUX-
Cd K 3aKOHOAQTEABHOM, UCIIOAHUTEABHOU AMOO CyAeOHOU BeTBSAM IOCYAApP-
CTBEHHOU BAACTH, U OAHOTO TIpeAcTaBuTeAs [IpesupenTta PO.

OTHOCHUTEABHO OCHOBAHUU AAS NPUBACUEHUS CyAel K AUCITUIAMHAPHOU
OTBETCTBEHHOCTH: TOABKO TI0 MPUYNHE UX HECTTOCOOHOCTU BBITIOAHSTH CBOU
005I3aHHOCTU UAUW MTOBEAEHUS AEAQIOIIETr0 NX He COOTBETCTBYIOITUMU 3aHU-
MaeMOU AOAJKHOCTH; €CAU CYABU He BBIIIOAHSIOT BO3AOJKEHHBIE Ha HUX
00s3aHHOCTH 3P (PEKTUBHBIM U HapAeKaAIIUM 00pa3oM U T.I. OTHOCUTEAD-
HO 3TOrO TpeboBaHusa B PO ecTh cepbe3Hbie HEAOCTATKH, O YeM - HUKE,

OTHOCUTEABHO AWCHMIIAMHAPHOTO IIPOM3BOACTBA: OHO AOAYKHO OCYIIECT-
BASATBCSA C COOAIOAEHUEM BCEX IapaHTUU CIPABEAAMBOIO CYA€OHOTO pas-
OUPATEABCTBE; CYABAM AOAKHO OBITH IPEAOCTABAECHO NPABO OO’KAAOBAHUSA
BBIHECEHHOTI'0 CYA€OHOI'O peIleHHs U HAaAOKEHHOI'O B3BICKAHUS; AOAKHBI
COOAIOAQTHCSI 3apaHee YCTaHOBAEHHBIE ITPOoIlecCyarbHble HOPMEL. [Iporieay-
pulI pazdoupateabcTBa B KKC MaTepuanroB 1o IIpOBEpPKe >Karo0 U 3asiBACHUN
O COBEPIIEHHOM CYAbeM AWUCHMIAMHAPHOM IIPOCTYIIKE C COOAIOAEHHEM
IPUHIUIIA COCTA3ATEABHOCTH, M IponeAyphl BelHeceHUsa KKC cooTBeTcTBY-
IOLINX pelleHNM 3aKpelAeHbl B PerAaMEHTHOM AOKYMEHTe, YTBEePKACHHOM
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camort BKKC P®, B 11eAOM HapeKaHWIN He BBI3BIBAIOT U B OCHOBHOM COOT-
BETCTBYIOT yKa3aHHBEIM 3AeChb TpeOoBaHUAM. OpraHoM, Kypa CyAbU MOIYT
oO>karoBaTh BeiHeceHHOe KKC periteHne 0 AUCITUIIAMHAPHOM B3BICKAHWH,
ABASETCS 3TO AMCIUIAMHAPHOEe CyAeOHOe IIPUCYTCTBHE, CIIelMaAbHO CO3-
AAaHHBIM B 2010r. MOHOCYAEOHBIN OpraH, IPaBOCyAue B KOTOPOM OCYILECT-
BASIOT IIO TPU CyABU OT BepxXoBHOro M OT Briciero ApOHUTPa’kKHOIO CYAOB
PO (p0 aTOro paHHYIO (DYHKIUIO OCYIlecTBASIA BepxoBHbill cyp PO).

EcTecTBeHHO, K IIOHMMAHMIO AMCIUNAWHAPHOW OTBETCTBEHHOCTH CYAbU
OTHOCSITCSI COAepRalecss B Ha3BaHHBIX aKTaX TpeOboBaHUS K mpodeccro-
HAABHOMY M MHOMY IIOBEAEHUIO CYABU ('CyAbS 00si3aH BO3AEPKHUBATHCS
OT TaKOTO TOBEAEHUS, AEUCTBUS WAW BBICKA3LIBAHUS, KOTOPOE MOTAO OBl
IIOBPEAUTH AOBEPHIO K ero 0eCIpHUCTPAaCTHOCTH U HEe3aBUCUMOCTH", "CyAbU
AOMKHBI BECTH Cce0s AOCTOMHO YaCTHOU >XM3HU' U TP.), HO 3TO - OIeHOY-
HbIe KaTeropuu.

Takke eCTh B Ha3BAHHBIX aKTaX M MOAOKEHUS (0 TOAAEPIKAHUN HEOOXOAU-
MOCTH "AAST Ka’KAOM CTPAHBI OIMPEACASITL CAHKITAM, ITOAXOASIIHE AAS ee
COOCTBEHHOM AVCIMIAMHAPHOM CHUCTEMBI, ¥ YCTAaHaBAMBATH WX COpa3Mep-
HOCTh KaK B OTHOIII€HWHU MPUHITUAIA, TaK ¥ B OTHOIIEHWUN TTpUMeHeHus", Tpu
3TOM Ha €BPOIIeICKOM YPOBHE HeT HeOOXOAUMOCTH 'IPUHUMATh KaKON-AU-
00 MCUYEPITBIBAIONINY CITMCOK TaKWX CAHKITUM ; "B KaXkKAOM CTpaHe 3aKOH UAU
OCHOBOITOAATAOIIAsT XapTHs, IPUMEHsIeMbIe K CYABSIM, AOAKHBI OITPEAEASITH
KaK MOJKHO OOAee KOHKPETHO Te HapyIIeHUs, KOTOPhIE MOTYT ITOBA€YL AMC-
IUTIIAMHApPHOE TTPOM3BOACTBO, @ TaKKe IIPUMEHSeMble B 3TUX CAydYasX IpoIle-
AYPHL" ¥ T.A.), KOTOPBIE SBASIIOTCSI OTCHIAOYHBIME, HO BMECTe C TeM (parMeH-
TUPYIOIIMMHU OOIIME MOCHIABI K Ha3BAaHHBIM CTaHAQPTaM.

Boobmie ke, kak m3BecTHO, ¢ 2009r. Komwuccment Cosera EBponnl "3a aAe-
MOKpaTHIO 4epe3 mpaBo” (BeHenmaHCKONW KOMUCCHEN) BepeTcst paboTa II0
CO3AQHUIO HAWOOAee MOAHOTO IIepeYHsI TapaHTHUU HEe3aBUCUMOCTH CYAQ,
pe3yAbTaToM 4ero OyapeT NPUHSATHE AOKYMEHTa, ITOMMEHOBAHHOTO - IIO
BCEM BEpPOSITHOCTH - KaK "EBpomencKue CTaHAQPTHI HE3aBUCHUMOCTHU CYAeO-
HOW CUCTEMBI", TA€ MOJKHO OKHAATH (CTOUT HAAESITHCSI) U BKAIOUEHUE CIie-
IIMAABHOTO Pa3AeAd, COAeprKallero Ooaee dyeTKHe CTaHAAPTHI OpTraHU3aIlv-
OHHO-IIPABOBOI'O Me€XaHMU3Ma AI/ICHI/IHJ\I/IHapHOI;’I OTBETCTBEHHOCTHU CYAeﬁ.

MO>KHO CKa3aTb, YTO B IIEAOM, 3@ HEKOTOPLIMU U3BATUAMU, ACUCTBYIOIIEe
3aKOHOAAQTEABCTBO PO 0 AMCHMNIAWHAPHOUW OTBETCTBEHHOCTU CYAEH COOT-
BETCTBYET U3A0KEHHBIM CTaHAAPTaM.

BMmecTe ¢ TeM caepyeT KeCTKO yKas3aTh: OOIIYIO0  CUTYaIlUIO C IIPABOBBIM
peryAupoBaHueM BCero MexaHu3Ma AUCLUIANHAPHON OTBETCTBEHHOCTHU CY-
A€l U IIPaBOIIPUMEHUTEABHOU NPaKTUKOU B 3TON cepe B PO Heab3s cuu-
TaTb OAQTOIIOAYYHOM, IOAOKEHHE AEA 3AECh AAAEKO OT ONTHMaArbHOro. Ha
MHOI'Me Cepbe3Hble HeAOCTATKU 3BeHbeB 3TOI'0 MeXaHK3Ma oOpalljar BHU-
MaHme Kouctutyumonubii Cya PO (paBasg Ha 3TOT CUeT B CBOMX pellleHH-
sIX COOTBETCTBYIOIIME NOpYyUYeHus (heAepParbHOMY 3aKOHOAATEAIO); Cepbes-
Ha POAB B 3alIOAHEHUHU 3aKOHOAQTEABHBIX AAKYH B 3TOU cepe y CyAeOHBIX



OPTaHOB - CYAOB CUCTEMBI OOIIeN IOPUCAUKIINN U AUCIUIIAMHAPHOTO CyAe0-
HOT'O IIPUCYTCTBUS, @ TAKKE PSAQ OPraHOB CYAEUCKOIO COOOILIECTBa, Iperk-
Ae Bcero - coBeToB cyper u KKC; B OOIIMPHOM HAy4YHOU AUTEparype II0
AAQHHOU IIPOOAEMATHKe He TOABKO BCKPBIBAIOTCS HEAOCTATKU U QHAAU3U-
PYIOTCS IIDUYUHBI UX BO3HUKHOBEHMS, HO M BHOCATCS IIPEAAOSKEHHS 110 UX
YCTPAHEHUIO U YAYUIIIEHUIO OOIIel CUTYaluMu.

'AyOuHHBIE KOPHU OOlleld HeAOCTAaTOUYHOCTU COBPEMEHHOTO OpraHu3aliu-
OHHO-IIPABOBOI'O MeXaHM3Ma AUCHUIAMHAPHOMN OTBETCTBEHHOCTU CYAeHN B
Poccuu 3akarouaroTcs B caepyromeM. VM ceropHs BIIOAHE AOCTATOYHBIM,
IIPaKTUYECKHU 110 BCEM IIOKa3aTeAdM, HEOOXOAUMBIM B AQHHOM MeXaHn3Me
ObIAO OBl [loAO’KeHHe O AMCIUIIAMHAPHOM OTBETCTBEHHOCTHU CyAEU, OT3bI-
Be U AOCPOYHOM OCBOOOJKAEHUM CyAel U HapOAHBIX 3acepaTeAeil CyAOB
PCOCP, yrBepxaeHHOe VYkazoMm [Ipesupuyma BepxosrHoro CoBeta
PCOCP ot 27 cdeBparg 1990r. (6asupyroleecss Ha OAHOUMEHHOM OOlile-
coro3HoM akTe). Ho ¢ pacnmapom CCCP oHO mepecTaro AeMCTBOBATH - B
3akone PO or 26 urons 1992r. "O craryce cyapeit B Poccuiickort Depepa-
nmuu"' HAKAKOTO HaMeKa Ha BO3MOJKHOCTb AUCIUTNAMHAPHOU (Kak U aAMU-
HUCTPATUBHOM) OTBETCTBEHHOCTU CYA€H He COAEP’KAAOCh.

Cama AMCITMIIAMHapHAas: OTBETCTBEHHOCTE CyAelr B Poccuu MosiBUAAChH AWIITH
15 pekabpsa 2001r. B pe3yabTaTe AomoAHeHUs 3akoHa P® o craTyce cy-
A€M BeCbMa AQKOHUYHOM II0 0OBeMy U IO COAEpP’KaHMIO cTaThel 12.1, Ko-
TOpasi TakK ¥ MMEHOBaAach "AVCIHMIAWMHApPHAas OTBETCTBEHHOCTH CyAel'. B
HacTosIIee BpeMsi 3Ta CTaThsl, HeCKOABKO craTeri P3 ot 14 mapta 2002r.
"O6 opraHax cyaerickoro cooOiecTBa B Poccuiickont Depepanun’ u OK3
ot 9 Hos10pst 2009r. "O AMCIMIAMHAPHOM CYA€OHOM NPUCYTCTBUU U COC-
TaBASIIOT 3aKOHOAATEABHYIO, COAEPIKaIyl0o MHOKECTBO AaKyH 0a3y BCero
MeXaHM3Ma AUCIUTIAMHAPHOU OTBETCTBEHHOCTHU CYAEH.

Kakue B 5TOU Oa3e HaAMUECTBYIOT HEAOCTAaTKU? OCHOBHBIE - CAEAYIOIINE.

VmeeTcsa 3HaUYMTEAbHAs HEOTPEAEAEHHOCTHh B MOHATHUU "AMCITUTIAMHAPHBIN
IIPOCTYIIOK CYABH", @ BEAb 3TOT IPOCTYIIOK - OCHOBAHUWE IIPUBACYEHUS
CypABH K AMCHUIAMHAPHOUW OTBeTcTBeHHOCTH. CT. 12.1 3akoHa O craryce
CyAel OIlpeAeAsieT ero Kak: "HapyleHne HOpM HaACTOSIero 3akoHa, a Tak-
Ke IOAOKeHMU Kopekca CypeMCKOM 3THUKH, YTBEP’RKAEHHOro Bcepoccuii-
CKUM CcBbe3poM cypen”. CAepOBaTeAbHO, HapyIIeHUe, B YaCTHOCTH, BeChbMa
OLIEHOYHBIX MOAOKeHUM B cT. 3 3akoHa PD o craryce cyped, yCTaHaBAU-
BAIOIIlel, 4TO CyAbd OO0S3aH HEYKOCHUTEABHO COOAIOpAATH KoHCTHUTYLMIO
PO, ®K3 u ®3; cyabs IPpU UCIOAHEHHU CBOMX IIOAHOMOYMM, a TaKKe BO
BHECAY’KEOHBIX OTHOIIEHUIX AOAKeH m30eraTh BCero, YTo MOTAO OBI yMa-
AUTBb aBTOPUTET CYA66HOI‘/JI BAACTH, AOCTOMHCTBO CYAbU HMAM BBI3BATH COM-
HeHHe B ero OOBEKTUBHOCTH, CIPABEAAMBOCTU U OECIHPUCTPACTHOCTH, U
T.A., T.€. IPAKTUYECKU AIOOOe HapyIIeHUe CyAbel AEMCTBYIOLIEro 3aKOHO-
AATEABCTBA (KaK B CAY’K€OHOU, TaK U BO BHECAYKeOHOU AeATEABHOCTH) Oy-
AT OAHOBDEMEHHO SIBAATHCS HApPYIIEHHEM yKAa3aHHBIX IIOAOKEHUN ITyHK-
TOoB 1 1 2 cT. 3 3aKOHA O CTATyce CyAeH, T.e. ABAATBCI AUCHUNAWHAPHBIM
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IPOCTYNKOM. [Ipy 3TOM CCBIAKA Ha HapylleHWe (HEeUCIIOAHEHUE) IOAOKe-
U Kopekca CypeMCKOU 3TUKU  (BCEX HMAM IO OTAEABHOCTU AMOO XOTS OBI
OAHOT'O U3 ero IIOAOKEHUM) camMa Ho cebe TaKykKe AOAKHO SBAATHCS AWC-
LUIIAMHAPHBIM IIPOCTYIIKOM CYABbU, O3HAQYAIOUIVM, UTO CYAbSI MOJKeT OBITh
IIpHUBA€UYEH K AMCIUIIAMHAPHON OTBETCTBEHHOCTU 3a HapyIIeHWs, B 4acT-
HOCTU O0S3aHHOCTHU COOAIOAQTH IPaBUAA ITUUECKOTO ITIOBEAEHU; TpeboBa-
HUM, IPEABABAIEMBIX K 3BAaHMIO CYAbH, B TOM YHCAE B AIOOOM CHUTyalluu
COXPaHATH AMUYHOE AOCTOMHCTBO, AOPOKUTL CBOEHW YeCThIO U T.A., IIPaBUA
IIOBEAEHUSI CYAbU IIPU OCYIIEeCTBAEHUM IIPO(EeCcCHOHAABHOU AeATEAbHOCTHU
U BO BHECAYKEOHOU AEATEABHOCTH U T.p. MeXay TeM KOHCTUTYIIMOHHBIN
Cya PO B lNocranoBaenuu ot 28 deBpanrss 2008r. Ne 3-IT ykaszaa, 9To He-
HUCIIOAHEHWEe KOPIIOPATUBHEIX HOPM (peub IIna UMeHHO 0 Kopekce cypelic-
KOU 3THUKHU) CaMoO II0 ceDe He MOXKeT CAYXKUTb OCHOBAHUEM AATI AOCPOY-
HOTI'O IIpeKpallleHus IIOAHOMOYUM CYAbU, €CAU TOABKO IIPU 3TOM UM He Obl-
AW COBepIIIeHbI AeMCTBUS, KOTOPhIe 3aKOHOM pPacCMaTPUBAIOTCS KaK He-
COBMECTHMEIE II0 CBOEMY XapaKTepy C BBICOKMM 3BaHUEM CYABMU.

Ho eliie 6oaee MIMPOKYIO TPAKTOBKY HMOHATUS "AMCIUIAWMHAPHBIN IIPOCTYIIOK
CyAbU", BAEKYIIMM B €ro OTHOIIEHUN AWUCIIUIIAMHApHOe B3BLICKaHHe (B TOM
YUCAe B BUAE AOCPOYHOIO IIpeKpallleHus ero IMOAHOMOUMM), AaA BepxoBHBIN
Cya PO B INocranoBaeHuu IThernyma ot 31 masg 2007 ropa N 27 "O npaxru-
Ke pacCMOTpPeHUs1 AeA 00 OCTapHUBaHUMU PelieHU KBaAM(PUKAITMOHHBIX KOA-
Aeruil Cypel o NIPUBAEUEHUM CYAEU CYAOB OOIIel IOPUCAMKINU K AUCIIUIIAK-
HapHOM OTBETCTBEHHOCTH', yKa3aB B IyHKTe 2: "[lo cMbIcAy cTaThm 12.1 3a-
KOHAa O CTaTyce CypeHM IOoA AUCHUIAWHAPHBIM IIPOCTYIIKOM, BAEKYIIUM AMC-
LUIIAMHAPHOE B3BICKAHUE B BHUAE IIPEAYIIPEKACHUS UAU AOCPOYHOIO IIpeKpa-
LIIeHUsI [IOAHOMOUUM CYABU, CAeAyeT IIOHUMAaTh He TOABKO HapylleHue HOPM
Ha3BaHHOIO 3aKOHA M IOAOKeHuU KoapeKca CypelCKOM 3THUKY, HO U Hapyllle-
HHe OOLIeIIPUHATHIX HOPM MOpPaAH, 00s13aHHOCTEN IIPK OCYILeCTBACHUM IIpa-
BOCYAUS, IIPABUA IIOBEAEHUS IIPU UCIIOAHEHUU WHBIX CAY’KeOHBIX 00s3aHHOC-
Tell U BO BHECAYKeOHOU AesITeAbHOCTH". PYKOBOACTBYSICH AQHHBIM YKa3aHU-
eMm BepxoBaoro Cyaa P® npaBonpuUMeHUTEAH, BKAIOUAsl IIpeXKAe BCEro Cy-
Aelt, Bxopdmux B cocTaB Bcex KKC, a Takke cyaeit BepxosHoro Cypaa PO u
CyAeH - YAeHOB AMCHUIIAMHAPHOTO CyAeOHOTO IPUCYTCTBUS, OOg3aHb]l (UMeH-
HO 00fI3aHEl, @ He TOABKO MOTYT) IIOA AWCLUIAMHAPHBIM IIPOCTYIIKOM CYABH
IIOHMMATh BCe Te, B HEMCUUCAUMOM MHO>KeCTBe, HapylLIeHUsI OOIelIPUHATHIX
HOPM MOPaAM, 00s3aHHOCTEeH IIPU OCYIeCTBA€HUHU IIPAaBOCYAUS U IIPABUA I10-
BeAeHUs IIpU UCIIOAHEHMHU CAY’KeOHBIX OO0SI3@aHHOCTEM U BO BHECAY’KeOHOU
AeaTeAbHOCTH, KOTOPble HaXOAATCS 3@ paMKaMH YPeryAupoBaHUS 3aKOHOM O
craryce cypert U KopeKcoM CypeMCKOM 3THUKU. TakuMm o0pas3oM, CYLIeCcTBY-
IoIllee HOPMaTUBHO-IIpaBoBoe peryanpoBaHue B PD 1mo3BOAdeT MOA HOHSATU-
eM "AVCHUIAMHAPHBIM IPOCTYTIOK CYABU' IIOHWMATh Ype3BBIYANMHO ITUPOKUM
CIIEKTP AeUCTBUHN (0e3AeMCTBUS) M IIPOCTYIIKOB CYABM KakK B XOA€ OCYIIlec-
TBA€HUSI UM I[IPABOCYAUS (BKAIOUAsS IIPUHATOE IO AEAY CYAeOHOe pellleHue),
TaK U B CAY>KeOHOU cdepe, He CBSI3aHHOM HEIIOCPEACTBEHHO C OCYILeCTBAE-
HHeM IIPaBOCYAMS, @ TAK)Ke BO BHECAYKeOHOM AesSTEeAbHOCTH.



A orcyTcTBHE €epAWHOTO aKTa Tuna [loanokeHUs O AUCHUIIAMHAPHOM OTBET-
CTBEHHOCTHU CYABU IIPUBEAO K CepPbe3HBIM AedeKTaM IIPaBOBOTO PeryAupoO-
BaHUS IIPOLEAYP AUCHUIIAMHAPHOI'O IIPOU3BOACTBA B OTHOIIEHUM CyAbHU. B
AEHUCTBYIOIEM 3aKOHOAATeAbCTBe PD HET He TOABKO CaMOTo IOHATHS "AC-
IUIAMHAPHOTO IIPOM3BOACTBA B OTHOIIIEHUU CYABH', HO M HET CPOKOB A@B-
HOCTH IIpM IIPUBA€YEHUU K AWCLHUIIAMHAPHONW OTBETCTBEHHOCTH, IIO3TOMY
HEesCHO, KTO (KaKOM OpraH) BIIpaBe IIPUHUMATH pelleHue O IIPOBepKe (U
OpPraHMU30BaTh 3Ty IIPOBEPKY) IMOCTYIIMBIINX 3aABACHUN M JKAaA0O O COBep-
IIEHUN CYAbEU AMCIIUIAMHAPHOIO IIPOCTYIIKA, HEICHO, KTO (KAKOW OpraH)
BIIpaBe NPUHATH OKOHUATEALHOE pellleHue - [0 UTOoraM IPOBEPKU - 00 OT-
CYTCTBUM OCHOBAHUMN AAS NIPUBACUYEHUS CYABU K AMCIUIIAMHAPHON OTBeT-
CTBEHHOCTHU (@ 3asBA€HUSA U >KAAOOBI MO TakKuM BompocaM, momMumMo KKC,
BIIpaBe IIPOBEPATH: COBET CYAEH, IIpepCepaTeAb CYyAQ, TAe paboTaeT CyAb,
Ha KOTOPOTO II0AAHA Karo0a, UAU IIpeACeAaTeAb BEIIIECTOSIEero CyAd, AUC-
OUIAVHAPHAsA KOMHUCCHUS coBeTa CcyAeH, npuueM KoHcturyruoHHBIN Cya
P® B Onpeperennu ot 7 utonsa 2011r. Ne 766-O-O ykasan, 4ToO pelleHUe O
HAAWUYUK UAM OTCYTCTBHM OCHOBAHUMN AAG IIPUBAEUEHUS CYABH K AUCIIMII-
AUHAPHOW OTBETCTBEHHOCTH MOXKeT IIPUHATH TOABKO COOTBETCTBYIOIAs
KKC). HepocTaTKOM TakKe ABASETCS OTPAHWYEHHBIU KPYT Mep AUCLIUIIAU-
HApHOM OTBETCTBEHHOCTHU CYABH, UX BCEIO ABE - IIPeAYIIpeskKAeHUe U AOC-
POUYHOe IIpeKpallleHue CyAeUCKUX IIOAHOMOYNM, UTO B HEMAaAOM UMCAE CAY-
JaeB He noszsoasgeT KKC mn30paTh apeKBATHYIO COAETHHOMY CYAbBEU Mepy
ero AUCIUIAMHAPHOTO HaKa3aHUS.

Koncrurynuonnsii Cya PO B IMToctanoBaeHun ot 20 uroas 2011r. Ne 19-
IT oOpaTur BHUMaHNe Ha Haauuue y (heAepParbHOIO 3aKOHOAATEAS IIpaBa
YCTQHOBUTH OOAee IINPOKUM IlepeueHb BUAOB AMCIIUIIAMHAPHBIX CAHKIIWHY,
YTOUYHUTb COCTaBBbl AMCIIUIIAMHAPHBIX IIPOCTYIIKOB, @ Tak’kXe OCHOBAHUSA
NIPUBAEUEHUS CYA€H K AMCIIUIIAMHApPHOM OTBETCTBEHHOCTH. B HacTosIlee
BpeMsi MunuctepcTBo octuniuu PO BepeT B 3TOM 4aCTU COOTBETCTBYIO-
LIYIO 3aKOHOIIPOEKTHYIO paboTy. Ho B OyaylleM HeOOXOAUMM IIOAHOIIEH-
HBIM (DepeparbHBIM 3aKOHOAATEABHBLIM akT "O AUCIUIIAMHAPHON OTBET-
cTBeHHOCTHU cyael B Poccutickoii Depeparun’”.

[Ipu 3TOM cAepyeT y4ecThb, UTO OYKBAABHO HEAQBHO OBIAO IIPUHSTO CYAB-
OOHOCHOE - AAG BCeU cypeOHOM BaacTu Poccum - penieHme 00 00BbeAU-
HeHuU BepxoBHoro u Bricmiero ApOurpa>kHoro cypoB P®. Aag opraHu-
3allMOHHO-IIPABOBOIO MeXaHM3Ma AUCHUIAMHAPHONW OTBETCTBEHHOCTHU CY-
A€’ 3TO, IIpe)kKAe BCero, o3HauaeT HEOOXOAUMOCTb CMeHBI ITapaAUTrMBI
KOMIIA€KTOBAHUS ABYX Ba’)KHEMIIIMX B 3TOM MeXaHU3Me 3BeHbeB - OpraHa
CYAEMCKOIO COOOIecTBa B AUIle KBAaAU(MPUKAIIMOHHBIX KOAAETHU CyAed U
(hepeparbHOrO CypeOHOro opraHa B AWIe AMCHUIAMHAPHOIO CyAeOHOTO
IPUCYTCTBUS, KOTOpPbIe IIOKAa KOMIIAEKTYIOTCS Ha CTPOTrO NMapUTETHBIX Ha-
yaAax - U3 PaBHOTO YUCAA CYAeHM CyAOB OOllel IOPHCAUKIIMU U CyAeHl ap-
OUTPA’KHEBEIX CYAOB.

To ecTb npeapcTouT nepedopMaTUpPOBaHUE €CAW He BCEro, TO - B 3HAUU-
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TEABHOM Mepe - Ha3BaHHOI0 MexXxaHu3Ma. JTouM paboTe, OOABbIIIE TOTO - CO-
BEPIIIEeHCTBOBAHUIO TAKOI'O MeXaHHW3Ma B OOIeeBpPOIlIeMCKOM MacliTade, -
Cepbe3HO IMOCIIOCOOCTBOBAAU OBI:

- pazpaboTKa eAWHOTO, IeABHOTO OOIleeBpPOIEMCKOro CTaHAApPTa O AMC-
LUIIAMHAPHOU OTBETCTBEHHOCTU CYyAeM (He AeAO, KOrAa IIOAOXKEeHUS
3TOTO, B OOIleM Y3KOTeMaTHUUeCKOTO CTAaHAAPTA, 3aKPEIlIAeHEl B AeCSATKE
O0lIleeBPOIIeCKUX AOKYMEHTOB);

- 3@aKpelAeHMe B 3TOM CTaHAAPTe PEeKOMeHAAQIIMU pa3paboTaTh TOCypap-
CTBaAM-4YA€HAM OTAEABHBINM 3aKOHOAATEABHBINM aKT 000 BCeM Ipoleaype
AUCITUTIAMHAPHOTO IIPOU3BOACTBA B OTHOUIEHUU CYAEH;

- BBICKA3bIBaHME B JTOM CTAHAAPTE MO3UIIUKM O BO3MOJKHOCTHU TOCYAAp-
CTBaM - YAeHaM CYWUTATh HPUHSITHE PEeNIeHUsI O AOCPOYHOM IIpeKpa-
I[eHUN TTOAHOMOYMU "TIPOBUHUBIIETOCS' CYABU He MepOM AMCIUIIAU-
HapHOW, a MepOM KOHCTUTYIIMOHHOU OTBETCTBEHHOCTU CYABU (MCXOAL
13 TOTO OUYEBUAHOTO OOCTOSITEABCTBA, UYTO KaK peIlleHre O "BXOKAEHUU"
rpa’kpAQHMHA B CYAEUCKUM KOPIYC (HapeAeHUe eT0 CYAEWCKHUMU ITOAHO-
MOYMSIMM), TaK ¥ "mM3rHaHWe" ero m3 CYAeMCKOTro Kopmyca (AOCPOYHOEe
NIPUHYAWUTEABHOE AUIIEHUE er0o CYAEHWCKUX MOAHOMOYMY, MO CYTH - UM-
IUYMEHT), €eCTb KOHCTUTYIIMOHHO 3HAaUNMOe AEUCTBUE TOCYyAAPCTBQ;

- OIIPEAEAEHHE - B OTOM CTAHAAPTE - O COOTHOIIEHUM AMCIIUIAMHAPHOMU
U 3TUYECKOW OTBETCTBEHHOCTH CYABH, IIPEAEAOB MHKOPIOPUPOBAHUSA B
OpPraHM3aIMOHHO-IIPABOBOM MEXaHU3M AUCIMIAWMHAPHOU (IOpUAUYEC-
KOM) OTBETCTBEHHOCTU CYABM COOTBETCTBYIOIIMX ITOAOKEHHU KOAEKCAa
CYMEUCKON 3TUKU U Mep 3TUYECKOU (He IOPUAUYECKOM) OTBETCTBEHHOC-
TH CYABHU.

SUMMARY

Judges' disciplinary responsibility shall be fulfilled by independent bodies,
which shall be composed of judges elected by their colleagues, and persons,
who are not judges or members of the legislative power, may also be
involved. Decisions on bringing to disciplinary responsibility, resigning or dis-
missing shall be a subject of independent review. There is such a two-layer
body in the Russian Federation, composed of Federal representatives and rep-
resentatives of the RF subjects; it is a qualified board of judges, which is com-
posed of two-thirds minus one of the judges, one-third of representatives of
the society that do not relate to the legislative, executive or judicial power,
and one representative of the President of the RF.




LA MARGE NATIONALE
D’APPRECIATION EN DISCUSSION

LAURENCE BURGORGUE-LARSEN

Vice-présidente du Tribunal Constitutionnel d’Andorre’

La théorie de la marge nationale d’appréciation est aujourd’hui plus que jamais
en discussion: les disputatio a son égard sont nombreuses. Elles se manifestent
dans des cercles différents, mais tous reliés par un intérét commun: la place de
la protection des droits de I’homme en Europe. Elle est discutée en doctrine
depuis longtemps (I); plus récemment, elle I’a été au sein des Etats (II), ce qui
n’a pas manqué d’engendrer de fortes discussions pour ne pas dire d’impor-
tantes dissensions au sein de la Cour européenne des droits de I’homme (III).
Ces trois points permettront d’appréhender successivement toutes les facettes
de la problématique.

I. — Les discussions en doctrine

L’origine de la marge nationale d’appréciation est assez obscure. Elle ne parait
pas provenir du droit internationales stricto sensu et elle n’apparait pas, comme
telle, dans la Convention et dans ses travaux préparatoires. Ce qui est intéres-
sant de souligner — a I’instar de Javier Garcia Roca — c’est que personne ne veut
en assumer la paternité. Les juristes de droit continental en attribuent I’origine
aux juristes de common law et ceux-ci aux juristes de droit continental.... Or,
pour les juristes anglo-saxons (notamment britanniques), elle est vraiment
inédite, tandis que pour un juriste frangais, elle peut apparaitre familiére: cer-
tains auteurs la relie en effet au droit administratif hexagonal dans la mesure ou
le Conseil d’Etat utilise cette notion en la reliant a I’idée de «caractere discré-
tionnaire» de I’action administrative (qui est toutefois un concept plus précis et
théorisé).

Dans le champ conventionnel européen, il s’agit d’une notion qui a été forgée
par la Cour de maniere poussive, imprécise, casuistique, tout en prenant en
compte les spécificités propres au systeme de garantie. C’est sur le terrain de
’article 15 de la Convention® qu’elle a fait ses premiers pas. C’est en effet

' Egalement professeur de Droit public 4 I’Université Paris I Panthéon Sorbonne.
2 On sait que ’article 15 de la Convention est un précepte qui permet de déroger aux obligations de la
Convention dans des cas de guerre ou de danger public, dans la stricte mesure ou 1’exige la situation.
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dans la décision de la Commission européenne du 26 septembre 1958 —
opposant la Gréce au Royaume-Uni au sujet de 1’ile de Chypre — que celle-ci
énonce pour la premicere fois que le gouvernement conserve par rapport a cette
disposition «une certaine marge d’appréciation». Un an plus tard, dans 1’affaire
Lawless ¢/ Irlande, la Commission — dans sa décision du 19 décembre 1959 —
I’évoque a nouveau en affirmant que les Etats bénéficient d’une marge d’ap-
préciation pour déterminer 1’existence d’un danger public menagant la vie de
la nation.

Quant a l'apparition de la marge d'appréciation dans la jurisprudence de la Cour,
certains estiment qu'elle a été implicitement consacrée dans 'arrét du 23 juillet
1968 concernant l'affaire «relative a certains aspects du régime linguistique de
I'enseignement en Belgique»’. Dans l'arrét De Wilde, Ooms et Versyp c/
Belgique du 18 juin 1971, la Cour évoque le«pouvoir d'appréciation» dont dis-
posent les Etats*. C'est en fait dans I'affaire Irlande ¢/ Royaume-Uni du 18 jan-
vier 1978 que la Cour utilise pour la premicre fois expressément le terme de
«marge d'appréciation». Appelée a interpréter 'article 15 de la Convention, la
Cour estime qu'

«il incombe d'abord a chaque Etat contractant, responsable de la vie de
(sa) nation, de déterminer si un danger public la menace et, dans l'affir-
mative, jusqu'ou il faut aller pour essayer de le dissiper. En contact direct
et constant avec les réalités pressantes du moment, les autorités nationales
se trouvent en principe mieux placées que le juge international pour se
prononcer sur la présence de pareil danger comme sur la nature et I'éten-
due de dérogations nécessaires pour le conjurer. L'article 15 § 1 leur laisse
en la matiere une large marge d'appréciation». Toutefois, «les Etats ne
jouissent pas pour autant d'un pouvoir illimité en ce domaine. [...] [L]a
Cour a compétence pour décider s'ils ont excédé¢ la stricte mesure des exi-

? Ici, c'était l'article 14 qui était au centre des débats et la Cour s'explique en ces termes:«En recher-
chant si, dans un cas d'espéce, il y a eu ou non distinction arbitraire, la Cour ne saurait ignorer les
données de droit et de fait caractérisant la vie de la société dans I'Etat qui, en qualité de partie con-
tractante, répond de la mesure contestée. Ce faisant, elle ne saurait se substituer aux autorités
nationales compétentes, faute de quoi elle perdrait de vue le caractére subsidiaire du mécanisme inter-
national de garantie collective instauré par la Convention. Les autorités nationales demeurent libres
de choisir les mesures qu'elles estiment appropriées dans les domaines régis par la Convention. Le
controle de la Cour ne porte que sur la conformité de ces mesures avec les exigences de la
Convention» §10, point I.B.

Dans cette affaire, la Cour examine la conformité par rapport a l'article 8 de la Convention du contréle
opéré par les autorités sur la correspondance de trois vagabonds qui ont fait 1'objet d'une mesure d'in-
ternement. Dans ce contexte, la Cour reléve a la lumiére des renseignements recueillis«que les autorités
belges compétentes n'ont pas transgressé en l'espece les limites du pouvoir d'appréciation que 1'article
8 § 2 de la Convention laisse aux Etats contractants: méme dans le cas d'individus internés pour
vagabondage, elles ont pu avoir des raisons plausibles de croire a la nécessité de restrictions destinées
notamment a la défense de 1'ordre, a prévenir les infractions pénales, a protéger la santé ou la morale
et a préserver les droits et libertés d'autrui» (§ 93).



gences de la crise. La marge nationale d'appréciation s'accompagne donc
d'un contrdle européen» (§207).

Depuis lors, la marge d'appréciation a connu une embellie étonnante en appa-
raissant dans de nombreux domaines couverts par la Convention. une extension
croissante. Partant, si au départ la marge d'appréciation a été utilisée dans des
situations d'ingérence particulierement graves ou il a été reconnu les pouvoirs
particulierement étendus aux Etats dans de telles circonstances, inutile de dire
que cet ¢lément a singulierement évolué avec le temps. Dans un tel contexte
d’extension croissante, les juristes ont saisi ce phénomene pour 1’étudier. Or,
tout a été écrit en la maticre: la littérature sur cette question est en effet consid-
¢rable — en francais’, an anglais® ou encore en espagnol’ et met en exergue un
fait indéniable: les auteurs en doctrine ne s’accordent pas tous sur une défini-
tion qui serait consensuelle.

Quoi qu’il en soit, le minimum commun qui se dégage de la multitude des inter-
prétations consiste a affirmer qu’elle repose sur deux fondements: la philoso-
phie de la subsidiarit¢ d’un c6té et la souveraineté étatique de 1’autre qui
induisent d’accorder une place au pluralisme juridique afin de respecter les spé-
cificités constitutionnelle, culturelle voire procédurales des Etats. Examinons
désormais la manieére dont ces derniers se sont emparés de cette liberté
accordée.

* Les références étant innombrables, on n’en présente ici que quelques unes: J. Callewart, Quel avenir
pour la marge d'appréciation?, in P. Mahoney, F. Matscher, H. Petzold et L. Wildhaber (éds.), Protection
des droits de I'nomme: la perspective européenne. Mélanges a la mémoire de Rolv Ryssdal, Cologne-
Berlin-Bonn-Munich, Carl Heymanns Verlag, 2000, p.149; S. Greer, La marge d'appréciation: interpré-
tation et pouvoir discrétionnaire dans le cadre de la Convention européenne des droits de I'homme,
Strasbourg, Les éditions du Conseil de I'Europe, Dossier sur les droits de I'hnomme n° 17, 2000, 62p. ;
P. Lambert, «Marge nationale d’appréciation et contrdle de proportionnalité», L’interprétation de la
Convention européenne des droits de I’homme, Bruxelles, Bruylant, 1998, pp.63-89 (Col. Nemesis,
Droit et justice, n°21); M.-L. Mathieu-Izorche,«La marge nationale d’appréciation, enjeu de savoir et
de pouvoir, ou jeu de construction», Revue de science criminelle, 2006, pp. 25-34; F. Tulkens, L.
Donnay, «L’usage de la marge d’appréciation par la Cour européenne des droits de I’homme. Paravent
juridique superflu ou mécanisme indispensable par nature», Revue de Science criminelle et de droit
pénal comparé, 2006, n°1.

E. Brems, «The Margin of Appreciation Doctrine in the Case-Law of the European Court of Human
Rightsy», Zeitschrift fur ausldandisches offentliches Recht und Vélkerrecht, 1996, pp. 147-166. J. A.
Brauch,«The Margin of Appreciation and the Jurisprudence of the European Court of Human Rights:
Threat to the Rule of Law», Columbia Journal of European Law, 2004, vol. 11, pp. 113-150 ; G.
Letsas,«Two Concepts of the Margin of Appreciation», Oxford Journal of Legal Studies, 2006, pp. 705-
732 ; C.L. Rozakis, «Through the Looking Glass: An «Insider»’s view of the Margin of Appreciation»,
Mélanges Costa, Paris, Dalloz, 2010, pp.527-537 ; D.Spielmann,«Allowing the right margin, the
European Court of Human Rights and the national margin of appreciation doctrine: waiver or sub-
sidiarity of European review ?», Cambridge Yearbook of European Legal Studies, vol. 14 (2011-2012),
pp. 381-418.

J. Garcia Roca, El margen de apreciacion nacional en la interpretacion del Convenio europeo de
Derechos Humanos: soberania e integracion,, Madrid, Civitas-Thomson, 2010, 389 p.

6
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II. — Les discussions au sein des Etats

La marge nationale d’appréciation est discutée au sein des Etats par plusieurs
types d’acteurs. Si les acteurs judiciaires sont au premier chef visés par cette
théorie et s’ils manifestent souvent par décisions de justice interposés leur
accord ou leur désaccord, ce sont surtout les acteurs exécutifs qui, ces derniers
temps, ont manifesté une défiance certaine a I’égard de certains arréts de la
Cour en estimant qu’elle avait dépassé la ligne rouge en ne leur accordant pas,
dans certains domaines emblématiques de leur «identité», une marge d’appréci-
ation légitime pour ne pas dire naturelle. On prendra, dans le cadre de cette
communication, I’exemple britannique qui illustre a merveille ’attitude de ces
deux types de pouvoirs constitués.

Il est désormais bien connu que la jurisprudence strasbourgeoise démontre de
fagon récurrente qu’un constat de conformité constitutionnelle n’équivaut cer-
tainement pas, ipso facto, a un constat de conformité conventionnelle, y com-
pris, et c’est tout le paradoxe, quand les deux juges ont pourtant les mémes
référents. L’autonomie interprétative, les contraintes internes inhérentes a
chaque systéme introduisent un aléa inévitable®.

De facon logique, cette donne est présente dans tous les Etats parties a la
Convention, y compris au Royaume-Uni. Bien que la réforme de la House of
Lords — se transformant en Cour supréme — lancée par le Reform constitution-
al Act de 2005 atténue sensiblement la spécificité du systeme britannique de la
majorité des systémes continentaux de justice constitutionnelle’, il n’en
demeure pas moins spécifique a de nombreux égards. La doctrine qui s’est
penchée sur Dlattitude des juges britanniques depuis ’entrée en vigueur du
Human Rights Act (HRA) a mis en évidence une prise en compte plutot exem-
plaire de la jurisprudence de Strasbourg par toutes les juridictions du Royaume-
Uni — y compris la House of Lords. En effet, elle a en réalité¢ été directement
«appliquée»' au lieu d’étre seulement «prise en compte» conformément au
libellé restrictif de la section 2 (1). Le fait est d’autant plus remarquable que
cela a permis aux juridictions britanniques de prendre en considération les pro-
longements économiques et sociaux de nombreux droits et de revisiter des

§ Coest ce que relevait, de fagon lucide, 1’ancien président du Tribunal Constitutionnel espagnol, v. F.
RUBIO LLORENTE, «La relation entre les juridictions espagnoles et les juridictions européennes,
Renouveau du droit constitutionnel. Mélanges en hommage a Louis Favoreu, Paris, Dalloz, 2007,
pp.1387-1410, spéc.1399.

? A. Antoine, «La réforme de la Chambre des Lords: chronique d’une révolution au long cours (1999-
2007)», Revue de droit public et de science politique en France et a 1’étranger, 2008-5, pp. 1331-1358;
du méme auteur, «Les enjeux de la création d’une cour supréme au Royaume-Uni et la Convention de
sauvegarde des droits de I’homme et des libertés fondamentales», Revue internationale de droit com-
paré, 2008-2, pp.283-291 ; L.D. Hope of Craighead,«The reform of the House of Lords», Revue inter-
nationale de droit comparé, 2008-2, pp.257-264.

0R. Clayton, H. Tomlinson, The Law of Human Rights, Oxford University Press, London.New-York,
2000, 2752 p. ; Lord Lester of Herne Hill, D. Pannick (dir.), Human Rights Law and Practice, Lexis
Nexis, London, 2¢éme ed., 2004, 716 p.



domaines jusque-la trés protégés comme celui de la liberté d’expression (au
détriment de la vie privée)'. Il n’en reste pas moins que certaines spécificités
du systéme britannique constituent toutefois des barriéres a une «osmose inter-
prétative» intégrale. Aurélie Duffy en a recensé quatre qui affectent le niveau de
protection des droits, qu’ils soient civils et politiques ou économiques et soci-
aux. Le premier élément tient a I’absence de rétroactivité du HRA tel que posé
dans I’affaire R. v. Lambert'*; le second tient au cas particulier de certains béné-
ficiaires des droits comme les détenus et les étrangers; le troisiéme concerne les
spécificités des garanties en matiere pénale et enfin le quatriéme, aux exigences
relatives a la nécessité de ne pas augmenter les dépenses publiques”. Dans
I’ensemble, la jurisprudence britannique sera moins protectrice, car elle
accordera une certaine «déférence» a 1’égard des autorités publiques a I’origine
des actes au cceur des contestations judiciaires. Le résultat est que les Cours bri-
tanniques — la House of Lords en téte — se ménagent une certaine marge d’ap-
préciation dans I’interprétation des droits conventionnels, ce qui serait le gage
d’une autonomie préservée. Certains auteurs y ont vu la marque d’une spéci-
ficit¢ toute britannique; le juge aurait ainsi«personnalisé» le catalogue des
droits'. A notre avis, plus que la manifestation d’une volonté farouche de
préserver un «pré-carré» judiciaire, ces discordances dans I’interprétation
découlent, comme dans le reste des autres Etats européens, des particularités du
systéme britannique — comme I’attachement voire la déférence (excessive?) a
I’endroit des autorités publiques ou encore la non rétroactivité du HRA — qu’il
est difficile au juge d’écarter trop vite d’un revers de main.

Il n’empéche que ces «spécificités» peuvent déboucher sur de trés vives ten-

"I ’analyse de la jurisprudence démontre toutefois qu’il y a encore des différences sur le fondement de
la protection de la vie privée. La décision de la House of Lords du 2 mai 2007 (Douglas and another
v. Hello Ltd and others [2007], UKHL, 2 WLR 920) s’inscrit manifestement dans cette refonte du
paysage judiciaire britannique, méme si la juridiction supréme n’entend pas encore comme tel consacr-
er un «droit a I’image». Ce sont deux stars du grand écran — mari et femme — qui sont a 1’origine de
I’affaire, le couple Michaél Douglas-Catherine Zeta-Jones pour ne pas le nommer. Dans le cadre de la
préparation de leurs noces, ils avaient vendu au magazine OK les droits exclusifs pour filmer les fes-
tivités, prévenant I’intégralité des invités qu’aucune photographie ne serait autorisée. Or, ¢’est dans un
magazine concurrent — Hello — que certaines photographies du mariage furent divulguées. La House
of Lords considéra dans ce contexte — infirmant la décision de la cour inférieure — que le magazine
Hello était li¢ par une obligation de confidentialité a 1’égard de OK. Et de considérer que ce magazine
— qui avait déboursé pres de 1,5 million d’euros pour un droit exclusif, devait étre en mesure de le pro-
téger et de s’adresser a la justice si un tiers le détruisait intentionnellement. Le lecteur prendra la
mesure de 1’écart qu’il reste encore a parcourir en prenant connaissance des propos de Lord BING-
HAM (point 124), méme si les particularités des faits de I’espéce peuvent expliquer sa prise de posi-
tion. Ce n’est pas la vie privée en tant que telle, encore moins le droit a ’image des célébrités qui fut
in fine protégé, mais uniquement une information (en I’occurrence le mariage des deux stars) qui
devait, conformément a I’exclusivité dont elle était 1’objet, bénéficier de la loi du secret (law of confi-
dence).

12 R. v. Lambert [2003] UKHL 4, [2003] WLR 568 (5 juillet 2001).

% A. Duffy, op.cit., p.260 et s.

" F. Klug, “The Human Rights Act- A “third way” or “Third Wave” Bill of Rights”, EHRLR, 2001,
p-370.
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sions «politiques» avec la Cour européenne, comme en témoigne la polémique
relative au droit de vote des détenus®, un élément parmi d’autre qui démontre a
quel point I’acceptation du systéme européen de garantie n’est jamais un fait
sociologiquement acquis et qu’elle doit faire 1’objet d’une adhésion sans cesse
renouvelée de tous les acteurs étatiques.

On sait que I’arrét «déclencheury de défiance fut I’arrét Hirst, ou a Cour estima
que la législation britannique — qui prévoit que toute personne purgeant une
peine privative de liberté est «systématiquement» déchue de ses droits élec-
toraux — était contraire a la Convention. Son dictum fut on ne peut plus sévere.
Elle affirma en effet qu’il s’agissait:

«d’un instrument sans nuance, qui dépouille du droit de vote, garanti par
la Convention, un grand nombre d’individus, et ce de maniere indifféren-
ciée. Cette disposition inflige une restriction globale a tous les détenus
condamnés purgeant leur peine et s’applique automatiquement a eux,
quelle que soit la durée de leur peine et indépendamment de la nature ou
de la gravité de I’infraction qu’ils ont commise et de leur situation person-
nelle. Force est de considérer que pareille restriction générale, automa-
tique et indifférenciée a un droit consacré par la Convention et revétant
une importance cruciale outrepasse une marge d’appréciation acceptable,
aussi large soit-elle et est incompatible avec 1’article 3 du protocole n°1»

(§82).

Elle confirmait cette position a 1’égard d’autres Etats parties, comme 1’ Autriche
(en insistant sur le fait qu’une telle déchéance, si elle était prononcée, devrait
I’étre par un juge qui devait diment la motiver'®. Elle récidivait également a
I’endroit du Royaume Uni dans I’affaire Greens et M.T. ¢/ Royaume-Uni",
qu’elle présenta comme un «arrét pilote»», ce qui ne fut pas pour améliorer les
relations avec cet Etat au regard, entre autres choses, du contexte procédural de
cette derniere affaire. En effet, la tactique classique consistant pour un Etat
défendeur a demander, sur la base de 1’article 43, le renvoi d’une affaire devant
la Grande chambre (pour tenter d’obtenir un changement de solution) ne put in
casu prospérer, le college de cinq juges ayant refusé d’accéder a une telle
demande...

Dans un tel contexte, le gouvernement britannique utilisa toutes les «cartouch-
es» dont il disposait pour combattre ce qu’il considérait étre des «ingérences»
inadmissibles dans les spécificités du droit britannique. Il utilisa sa position

'3 CEDH, Gde Ch., 6 octobre 2005, Hirst ¢/ Royaume-Uni (n°2), req. n°74025/01.
'® CEDH, 8 avril 2010, Frodl ¢/ Autriche, §§34-35.
17 CEDH, 23 novembre 2010, Greens et M.T. ¢/ Royaume-Uni, req. n°60041/08 et 60054/08.



d’hote de la Conférence annuelle accueillant le Comité des ministres pour ten-
ter un coup de force. A Brighton, la puissance «invitante» déploya en effet une
diplomatie agressive menée par David Cameron en personne. Le 25 janvier
2012, au sein méme du Palais des droits de I’homme a Strasbourg, il pronongait
un discours qui avait pour but de réfréner le pouvoir prétorien de la Cour en
affirmant qu’elle devait se concentrer sur les graves affaires de violation des
droits de I’homme et «ne pas mettre a mal sa propre réputation en controlant des
décisions nationales qui ne nécessitent pas de I’étre'». Si I’attaque est a fleurets
mouchetés, tout le monde aura compris que ce que le chef du gouvernement bri-
tannique fustige est notamment la jurisprudence ayant mis a I’encan la
déchéance automatique et absolue du droit de vote des détenus. L’Exécutif bri-
tannique ne fut pas le seul a monter au créneau, la Chambre des Communes lui
emboitait le pas quelques semaines plus tard. Le 10 février 2012, elle adoptait
une motion par 234 voix contre 22 qui affirmait la primauté du pouvoir légis-
latif britannique en matiére de droit de vote des détenus... Dans ce concert de
critiques et de rébellions politiques ouvertes, une poignée d’irréductibles fit de
la résistance. En effet, trois universitaires signérent — pour le compte de la
Commission britannique pour 1’égalité et les droits de I’homme — un rapport
particuliérement circonstancié, démontant une a une les critiques politiques et
académiques sur les effets de la jurisprudence européenne a 1’égard du systéme
juridique britannique®.

Les passions politiques — non exemptes d’arriere pensées politiciennes —
finiront-elles pas s’adoucir? Un arrét de Grande chambre a eu pour objectif évi-
dent de participer a I’apaisement. En effet, la Cour opéra une marche arriére
¢tonnante dans une affaire italienne dont le requérant restera décidément dans
les annales strasbourgeoises. Alors que la problématique revenait a se deman-
der si la privation du droit de vote de M. Scoppola présentait «les caractéres de
généralité et d’automaticité énumérés par la Grande Chambre de la Cour dans
I’affaire Hirsty» (§47), la chambre de 7 juges, sur ces deux points, n’eut aucune
difficulté¢ a démontrer leur existence qui emporta, a I’'unanimité, la condamna-
tion de I’Italie®. C’était sans compter le désaveu de la Grande chambre pronon-
cé a 16 voix contre 1, le 22 mai 2012*' qui absolvait I’Italie d’un arrét de con-
damnation, comme si elle voulait lancer un appel d’apaisement aux Etats et plus
particulierement au Royaume-Uni sur cette thématique du droit de vote des
détenus. Ce n’est pas la premiére fois que la Cour use de I’arme prétorien pour

'8 «The Court should be free to deal with the most serious violations of human rights; [...] it should not
undermine its own reputation by going over national decisions where it does not need to». Discours
disponible a I’adresse suivante: http://www.number10.gov.uk/news/european-court-of-human-rights/

Alice Donald, Jane Gordon et Philipe Leach, The UK and the European Court of Human Rights,
Equality and Human Rights Commision, Research report n°83, 2012, 219 p.

20 CEDH, 18 janvier 2011, Scoppola ¢/ Italie n°3, AJDA, chron., 2011, L. Burgorgue-Larsen.

2 CEDH, Gde Ch., 22 mai 2012, Scoppola ¢/ Italie n°3.
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régler des questions de type «politique»®. Ce n’est pas la premiére fois non plus
que face a des réactions violentes et passionnées — a la limite de I’irrationalité

— elle fait «marche a arriére» — I’arrét Lautsi témoignait déja d’une telle
démarche®.

Ces allers-retours jurisprudentiels, que certaines pourraient considérer comme
des marques patentes d’incohérences, sont en réalité au centre de débats trés
importants au sein méme de la Cour sur la question de ’ampleur de la marge
nationale d’appréciation et des modalités de sa détermination.

III. — Les discussions au sein de la Cour européenne.

La jurisprudence actuelle de la Cour met en avant comme jamais le défi majeur
auquel sont confrontés les juges: trouver le juste équilibre entre un judicial self
retraint réfléchi (en laissant libre cours a la théorie de la marge nationale d’ap-
préciation) et un judicial activism maitrisé — ou I’ ‘optique cosmopolitique est a
son comble dans les techniques d’interprétation des droits. Equilibre précaire
qui fait I’objet de (re)positionnements constants*. Quoi qu’il en soit, il est évi-
dent que les juges nationaux y sont sensibles (et, au-dela, les autorités poli-
tiques) et que cela participe de la confiance qu’ils ont dans I’organe régional de
garantie des droits. A cet égard, c’est la Grande chambre de la Cour européenne
qui donne le «la», qui décide et balance entre le statu quo et 1’évolution de la
jurisprudence.

Dans plusieurs affaires relativement récentes rendues en Grande Chambre, les
divisions internes sur le maniement de la théorie de la marge d’appréciation
sont apparues au grand jour. Plusieurs opinions dissidentes treés explicites, par-
fois alarmistes, ont été signés par plusieurs juges qui pointent du doigt les dan-
gers d’une utilisation irrationnelle de la théorie de la marge nationale d’appré-
ciation dont on sait qu’elle se couple généralement avec le curseur de I’exis-
tence ou non du fameux «consensus européen». Ainsi, quand la Grande cham-
bre a entériné des statu quo dans les affaires de pensions de retraite des
détenus®, de procréation médicalement assistée® ou encore de discrimination a
I’endroit des couples non mariés et non pacsés”, ou quand elle est revenue sur
une jurisprudence bien établie en matiere publicité des opinions de type «poli-

2 L. Burgorgue-Larsen, «De Part de changer de cap. Libres propos sur les«nouveaux» revirements de
jurisprudence de la Cour européenne des droits de I’homme», Mélanges Cohen-Jonathan, Bruxelles,
Bruylant, 2004, pp.329-344.

2 CEDH, Gde Ch., 18 mars 2011, Lautsi ¢/ Italie.

** Lancien Président de la Cour européenne des droits de I’homme, Jean-Paul Costa, dans une con-
férence délivrée a I’Ecole de droit de Leiden a appelé «le mouvement pendulaire» («pendulum move-
ment», v. «Currents challenges for the European Court of Human Rights», Leiden Law School, 10
décember 2011, A Raymond and Berverly Sackler Distinguished Lecture in Human Rights).

2> CEDH, Gde Ch., 7 juillet 2011, Stummer ¢/ Autriche.

26 CEDH, Gde Ch., 3 novembre 2011, S.H. et autres ¢/ Autriche.

2 CEDH, Gde Ch., 3 avril 2012, Van Der Heijden ¢/ Pays Bas.



tique»®, certains entrérent en dissidence. Le méme constat prévaut quand il
s’agit de critiquer une évolution jugée trop rapide, trop évolutive, bref trop
excessive. Il en est allé ainsi dans une affaire en dénongant la reconnaissance
des mémes droits aux couples hétérosexuels et homosexuels en matiére d’adop-
tion”. Alors que dans les affaires précédentes, la critique dénongait la frilosité
de la Cour ; dans cette derniere affaire, c’est son audace qui est fustigée en cri-
tiquant son utilisation particuliére du «consensus européen» en la matiére.

En creux, ce sont d’importantes lignes de fractures qui existent au sein de la
Cour européenne. Ces opinions dissidentes, celles qui critiquent la frilosité de
la Cour comme celles qui a I’inverse critiquent son audace, révelent une ques-
tion trés importante qui concerne le jeu du consensus européen dans la détermi-
nation de la marge nationale d’appréciation. La critique porte sur 1’utilisation
«relative» — on pourrait dire en paraphrasant Mireille Delmas-Marty, une utili-
sation «floue» du consensus européen — pour déterminer la portée de la marge
d’appréciation (ample ou a I’inverse réduite). La relativité est tantot d’ordre
temporel et répond a la question «a quel moment doit-on se placer pour appréci-
er ’existence d’un consensus européen»? Au moment ou la requéte est présen-
tée devant la Cour ou au moment ou celle-ci I’examen quelques années plus
tard? Elle est d’ordre conceptuel et répond a la question «a partir de quand peut-
on affirmer que I’évolution en cours vaut consensus»? Comment est déterminé
le consensus: quel est 1’échantillon d’Etats qui permet d’affirmer 1’existence
d’un consensus. Ici, se trouve en cause 1’utilisation du droit comparé par les
services de la Cour. Enfin, elle est d’ordre structurel et répond a la question de
savoir «comment se conjugue le consensus européen avec la marge nationale
d’appréciation»? Les deux notions vont-elles de pait ou faut-il les disjoindre?

On sait que ces diverses discussions doctrinales, politiques, judiciaires ont
amené récemment les Etats parties a vouloir revaloriser I’esprit de la garantie
internationale des droits. La subsidiarité concept était au coeur des conférences
d’Interlaken, d’Izmir et de Brighton, il est désormais inscrit au sein du
Préambule du protocole n°15%, couplé avec son concept frere, celui de la marge
nationale d’appréciation’. Les sceptiques diront que les Britanniques ont fini
par vaincre, les optimistes affirmeront qu’il n’y a 1a, somme toute, qu’une «cod-
ification», non seulement de la philosophie inhérente & un systéme régional de

28 CEDH, Gde Ch., 22 avril 2013, Animal Defenders International ¢/ Royaume-Uni.

* CEDH, Gde Ch., 19 février 2013, X c. Autriche.

*% Au ler septembre 2013, il avait été signé par 21 Etats (dont la France) et ratifié¢ par un seul, 1’Irlande.

3 'Adopté le 16 mai 2013, il était ouvert a la signature le 24 juin 2013. Il intégre 4 la fin du Préambule la
phrase suivante: «« [...] il incombe au premier chef aux Hautes Parties contractantes, conformément
au principe de subsidiarité, de garantir le respect des droits et libertés définis dans la présente
Convention et ses protocoles, et que, ce faisant, elles jouissent d’une marge d’appréciation, sous le con-
trole de la Cour européenne des Droits de I’Homme instituée par la présente Conventiony». (C’est nous
qui soulignons).
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garantie des droits de I’homme (pour la subsidiarité)*’, mais aussi de 1’acquis
jurisprudentiel de la Cour (pour la marge d’appréciation)®. Ce qui est sir, ¢’est
qu’une nouvelle ére s’annonce: celle d’une reconfiguration des relations avec
les juges internes. En plus de la préparation du Protocole n°16, qui organise un
lien institutionnel entre les Cours suprémes et la Cour au moyen de la procédure
consultative, le décryptage du maélstrom contentieux démontre que la Cour a
déja basculé dans ce nouveau «temps» qui marque son histoire.

De nouvelles relations entre les pouvoirs constitués nationaux et la Cour se
dessinent donc. Cependant, plusieurs écueils doivent étre évités afin que cette
nouvelle ¢re démarre sur de bonnes bases.

Le premier est qu’il faut colte que colite éviter une perte de 1égitimité de la
jurisprudence de la Cour européenne des droits de ’homme et donc par ricochet
de la Cour elle-méme si, de fagon urgente, elle ne s’accorde pas sur 1’établisse-
ment d’une ligne plus claire sur le rdle du consensus européen dans la détermi-
nation de la marge nationale d’appréciation.

Le second qu’il convient également de neutraliser est celui d’une instrumental-
isation de cette marge de manoeuvre par les acteurs nationaux (les gouverne-
ments qui sont par nature les plus enclins a le faire) mais également les juges
nationaux qui, en fonction des circonstances, de la composition de leur forma-
tion, de la réaction a un arrét de condamnation etc... peuvent évoluer et prendre
leur distance avec le standard européen. Ils devront jouer le jeu d’un dialogue
de bonne foi afin de ne pas abuser de la marge d’appréciation. Pour que le
«partage des responsabilités» soit équitable, il convient que les juges nationaux
soient conscients de leur role stratégique, conscient de leur rdle de «juge con-
ventionnel de droit communy» en maintenant un dialogue constant et constructif
avec la Cour européenne qui sera d’autant plus encline a le maintenir qu’elle
discernera une bonne foi juridictionnelle de la part de ses «partenaires»
nationaux. Dans ce contexte, le role de I’ensemble des Cours Constitutionnelles
des Etats parties du Conseil de I’Europe, se retrouve dans une situation de «dou-
ble allégeance» a la Constitution d’un coté et a la Convention européenne de
Iautre. Il est certain que le texte de référence des juges constitutionnels est la
Constitution, rien que la Constitution: c’est elle qu’ils appliquent. Ceci aftirmé,
les juges constitutionnels 1’appliquent en ayant égard au parametre interprétatif
que représente la Convention, telle qu’interprétée par la Cour de Strasbourg.
L’exemple andorran, que je suis heureuse de présenter ici, est significatif de la
nécessité vitale de mener a bien ce exercice de conciliation des exigences con-
stitutionnelle et conventionnelle.

32 P, G. Carozza«Subsidiarity as a Structural Principle of International Human Rights Law», American
Journal of International Law, 2003, vol. 97, pp. 38-79.

33V. Bruck, La marge nationale d’appréciation dans la jurisprudence de la Cour européenne des droits de
I’homme, Mémoire de Master II Recherche «Droit européen», Université Paris I, 2013.



Quand bien méme le contentieux andorran devant la Cour européenne des droits
de I’homme n’est pas fourni* — et ¢’est bon signe — il n’en a pas moins mis en
évidence que les différents cas de figure évoqués ont déja eu ’occasion de se
manifester. Si la plupart des requétes présentées contre I’Andorre se sont sol-
dées jusqu’a présent par des décisions d’irrecevabilité*, on ne compte au final
que quatre arréts importants®* — qui démontrent a eux seuls qu’ils ont été des
aiguillons décisifs pour renforcer I’Etat de droit en Andorre. Qu’on en juge.

La procédure constitutionnelle imaginée par le Constituant organique de 1993
afin d’accéder a la justice constitutionnelle fut mise en cause dans 1’affaire
Milan i Torres”: le réglement amiable du 6 juillet 1999 occasionna rapidement
une modification de la Loi Qualifiée du Tribunal Constitutionnel afin d’étre en
conformité avec le standard conventionnel tiré de [’article 6§1 de la
Convention.

L’interprétation délivrée par le Tribunal Supérieur de Justice des regles succes-
sorales a I’égard d’enfants adoptés — pourtant validée par le Tribunal constitu-
tionnel — fut mise a I’index dans 1’affaire Pla et Puncernau sur la base des exi-
gences tirées de larticle 8 combiné avec I’article 14 de la Convention®: si,
comme le souligne Josep Casadevall, cet arrét de 2004 «a fait 1’objet de réac-
tions critiques de la part de certains auteurs civilistes de la voisine Catalogne,

désormais acquise et souvent citée»”.

La pratique des interférences 1égislatives pour bloquer les effets d’une décision
de justice interne en faveur des requérants a été clairement désavouée sur la
base de I’article 6§1 de la Convention dans 1’affaire Vidal Escoll et Guillan
Gonzalez*: on n’ose imaginer que le Conseil General proceéde a nouveau de la

** Josep Casadevall — dans son article écrit en hommage & I’ancien Président frangais de la Cour
européenne— mettait en exergue cet ¢lément en rappelant que: «Depuis son adhésion au systéme
européen de protection des droits de I’homme, toutes proportions gardées avec la population des autre
petits Etats membres, 1’ Andorre s’est caractérisée par le faible nombre de requétes présentées a son
encontre.», «L”Andorre et la Convention», La Conscience des droits. Mélanges en 1’honneur de Jean
Paul Costa, Paris, Dalloz, 2011, p.110.

*% Selon les statistiques disponibles sur le site internet de la Cour européenne publiées au mois de janvi-
er 2013. Ainsi, en 2010, 8 requétes étaient présentées contre 1’Andorre, 3 étaient «terminées» et 3
étaient déclarées «irrecevables (1’une par un juge unique, 2 par un Comité); en 2011, 8 requétes étaient
présentées contre 1’ Andorre, 4 étaient terminées (3 étaient déclarées irrecevables par un juge unique, 1
I’était par une chambre); en 2012, 6 requétes étaient attribuées a une formation judiciaire; 17 requétes
étaient terminées: parmi elles, 15 étaient déclarées irrecevables (13 par un juge unique, 1 par un comité
et 1 par une chambre) et deux étaient tranchées par des arréts: un arrét de non violation (Cour EDH, 11
décembre 2012, Ball c. Andorre) et un autre de violation (Cour EDH, 29 mai 2012, UTE Saur Vallnet
c¢. Andorre).

%% Si on met & part I’arrét historique et singulier Drozd et Janouzek dirigé, a 1’époque, contre la France et
I’Espagne.

37 Cour EDH, RA, 6 juillet 1999, Milan i Torres c. Andorre.

3 Cour EDH, 13 juillet 2004, Pla et Puncernau c. Andorre.

3 J. Casadevall, «L’ Andorre et la Convention», La Conscience des droits., op.cit., Paris, Dalloz, 2011, p.111.

4 Cour EDH, 9 juillet 2008, Vidal Escoll et Guillan Gonzalez c. Andorre.
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sorte afin de régulariser a posteriori une situation qui ne lui convient pas afin de
court-circuiter la bonne exécution d’une décision de justice*.

Last but not least, ’arrét UTE Saur Vallnet” condamne 1’ Andorre pour ne pas
avoir pris suffisamment au sérieux la reégle de I’impartialité des tribunaux: on
peut ici affirmer sans ambages que les juridictions andorranes en général et le
Tribunal constitutionnel en particulier sont, aprés cette retentissante condamna-
tion, plus que jamais sensibles aux régles de déport et de révocation des juges
en cas de conflits d’intéréts.

Ces arréts de condamnation sont certes peu nombreux, mais ils mettent a eux
seuls en exergue I’importance du standard européen et la dualité des allégeances
qui incarne de nos jours 1’office des juges en Europe et en Andorre. Ils rappel-
lent aux juges ordinaires comme a notre Tribunal que nous devons rendre la jus-
tice dans le cadre de notre Constitution qui, délibérément, a décidé de s’inscrire
dans le mouvement international de la garantie des droits. Il est important que
chaque acteur judiciaire prenne la mesure de la portée de sa tache: en étant un
loyal juge conventionnel de droit commun (pour le juge ordinaire) et un juge
constitutionnel attentif au parametre interprétatif qu’est la Convention (pour le
Tribunal Constitutionnel), on ne fait au bout du compte que respecter et garan-
tir en Andorre la Constitution de 1993 qui est particulierement ouverte a I’égard
du droit international des droits de ’homme.

La jurisprudence de notre Tribunal rappelle régulierement ces deux éléments
cardinaux: application de la seule Constitution, en prenant en considération I’in-
terprétation européenne. Il faut en effet arriver a conjuguer la complexité et le
pluralisme. Car les Cours constitutionnelles européennes savent — notamment
depuis le retentissant arrét Ruiz Mateos de 1993 — que les procédures” consti-

I Dont on sait qu’il s’agit un élément inhérent au droit au juge depuis la jurisprudence Hornsby c. Gréce
du 19 mars 1997.

*2 Cour EDH, 29 mai 2012, UTE Saur Vallnet c. Andorre.

* Alors que les organes de contrdle de Strasbourg avaient commencé par mettre en avant la spécificité des
juridictions constitutionnelles et du contentieux y afférent pour les faire bénéficier d’une«immunité con-
ventionnelle» (Cour EDH, 6 mai 1981, Buccholz c. Allemagne, Série A, vol. 42 et Cour EDH, 22 octo-
bre 1984, Srameck c. Allemagne, Série A, vol.84), ils ont fini par intégrer le contentieux constitutionnel
dans le champ conventionnel. Sous I’angle du respect du seul délai raisonnable tout d’abord. Les arréts
Deumeland et Bock sont a cet égard significatifs, puisque la Cour retient pour la premiére fois la durée
de la procédure devant le Tribunal de Karlsruhe au titre du calcul global de la durée du litige (Cour EDH,
29 mai 1986, Deumeland, Série A n°100 et CEDH, 29 mars 1989, Bock, Série A n°150). Le juge fut
logiquement amené ensuite a examiner la durée du seul«proces constitutionnel». A trois reprises, il éval-
ua le dépassement du délai raisonnable par le Tribunal constitutionnel allemand en recherchant «si le
résultat de ladite instance peut influer sur I’issue du litige devant les juridictions ordinaires». La Cour
déclara dans ’affaire Siipmann c. Allemagne du 16 septembre 1996, la non-violation de I’article 6§1
(par 14 voix contre 6), alors qu’elle évaluait le délai dans le cadre du recours constitutionnel individuel
(Verfassungsbeschwerde ) de I’article 93§1, alinéa 4.a de la Loi Fondamentale de Bonn. Elle pronongait
en revanche, a 'unanimité, la violation de cette disposition dans les arréts Pammel c. Allemagne et
Probstmeier c. Allemagne du 1° juillet 1997, alors que le requérant avait activé, non plus le recours con-
stitutionnel individuel mais la question de constitutionnalité de dispositions 1égislatives sur la base de
I’article 100§1 de la Loi Fondamentale. Entre temps, la Cour de Strasbourg, s’affranchissant de sa pru-
dence antérieure, finissait de banaliser la justice constitutionnelle — plus particulierement le «proces»
constitutionnel — en la soumettant aux exigences inhérentes du proces équitable dans le retentissant arrét
Ruiz-Mateos c. Espagne du 23 juin 1993 (Série A, n°262).



tutionnelles comme les décisions de justice constitutionnelle, sont passées au
crible du controle conventionnel européen.

skeksk

Les enjeux a venir sont nombreux. Légitimité (du systéme européen de
garantie) et confiance mutuelle (entre la Cour européenne et les juridictions
comme les pouvoirs exécutifs nationaux) en sont les noeuds gordiens. Gageons
que chacun des «acteurs» du systéme de la garantie européenne des droits soit
conscient de la nécessité de son maintien et de son développement.

RESUME

Larticle se propose de mettre en perspective les problémes actuels concernant
la théorie de la marge nationale d’appréciation. Elle est aujourd’hui plus que
jamais en discussion: les disputatio a son ¢gard sont nombreuses. Elles se man-
ifestent dans des cercles différents, mais tous reliés par un intérét commun: la
place de la protection des droits de ’homme en Europe. Elle est discutée en
doctrine depuis longtemps ; plus récemment, elle 1’a été au sein des Etats , ce
qui n’a pas manqué d’engendrer de fortes discussions pour ne pas dire d’impor-
tantes dissensions au sein de la Cour européenne des droits de ’homme. Apres
I’analyse de ces différentes facettes de la problématique, cet article fait le point
sur la maniere dont le Tribunal constitutionnel andorran a pris en compte le
standard conventionnel européen et termine par rappeler les écueils a éviter afin
que le systéme européen ne se désinteégre point.
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