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BCTYIIMTEABHBIE CAOBA
OPENING SPEECHES
DISCOURS D'OUVERTURE

I'ATUK APYTIOHAH

Ilpedcedamenv Koncmumyuyuonnoeo Cyda
Pecnybauxku Apmenus

MsuoroyBaskaeMbiti [Ipe3upenT Pecniybauku ApmeHus!
YBarkaeMble rocTu!
AaMBI U TOCIIoAa!

Konctutynmonnsiti Cyp PecnnyOarky ApMeHHS COBMECTHO ¢ BeHelmnaHCKOU
komuccuer CoseTta EBponbl OpraHM30BaA HACTOAILIYI0 MesXKAyHApPOAHYIO
KOH(epeHIUIO, IIPEeCAeAYs IleAb CAeAaTh IIpeAMeTOM PacCMOTPEHUs uMe-
IOIINM OCHOBOIIOAATaIoIlee 3HaUeHNe BONPOC, BLI3BABIIUYU OOABIION MHTE-
pec cpeAd KOHCTUTYIIMOHAAUCTOB. B mmocaepHee BpeMs, OAHOBPEMEHHO C
TPAH3UTOAOTHEN, OOABIIOe HAy4YHO-NIPaKTUYeCKOe 3HadeHUe IIPHOOpeAur
TaK)Ke TaK{e Ba’kKHble HallpaBA€HHS KOHCTUTYILIMOHHOTO IIPaBa, KaK KOHC-
TUTYILIMOHHAsA AMArHOCTUKA, KOHCTUTYIIMOHHASA KOHMPAUKTOAOTHSA, KOHCTH-
TYIIMOHHAsA aKCUOAOTHSA. DTO BOBCE HE CAYYaWHO, TOCKOABKY KOHCTUTYIIM-
OHAAM3aIusa OOIIeCTBEHHBEIX OTHOLIEHUN U YTBEP’KA€HUE KOHCTUTYIIUOH-
HOM AeMOKpAaTHU C IleAbI0 FapaHTHPOBaHUS YCTOMYMBOIO U AUHAMUYHOTO
pa3BuTHsA OOIIECTBEHHOM >XU3HU AASI 21-TO BeKa CTaAu He UMEIOIUMU
AAbTEpPHATUBHI ITUBUAM3AIIMOHHBIMU OPUEHTUPOBKAMU.

51 IpUBETCTBYIO, YTO B HacToAlel KoHdepeHIIUN IPUHAAN YUACTHE TaKHUeE
IIOAYYMBIIAE MEXKAYHApOAHOe IIpM3HAHWEe aBTOPUTETHBIE OPraHU3allUW,
Kak Me>xpyHapoAHas acconualus KOHCTUTYIJMOHHOTO IIpaBa U EBpomneric-
KHU Cyp IO IIpaBaM 4eAOBEKa.

B KoHdepeHIINN yU4acTBYIOT A€AETAllUM IIPEACTaBUTEAEeN 24 CTpaH, B TOM
uncae [peacepatern KorncrturynuoHHEIX CypoB MoapoBel, AaTtBun, KoHc-
tuTynuoHHoro TpubyHaaa [Toabmu u Korctutynuonsoro Cosera Kasaxc-
TaHa. [IpUCyTCTBYIOT CyABH U 3KCIEpTHI, IPUOLIBIINEe U3 ArOaHUU, beab-
ruu, beaapycu, Boarapuu, I'epmanun, Utaaunm, Vipaaspuu, AatBum, AUT-
Bel, [Toarmu, Xopsatuu, Kunpa, Kasaxcrana, Keipreidactana, MOAAOBHI,
HupaepaanpoB, Bearpuu, Hexun, Poccuiickoit @epepanuu, Cepobuun, Caro-
BaKWM, YKpPAWHEL. Sl IPUBETCTBYIO BCeX U TOBOPIO AOOPO IO’KAAOBATh B
ApMeHUIO.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAME B HOBOM TBICSAYEAETUN




TATUVK APYTIOHAH. KOHCTUTYIIVMIOHHBIN CYA PECITYBAVUKY APMEHUSA

Brelpa>karo OAAropapHOCTH 3@ COAeNCTBUe B opraHmusauuu KondepeHnun
I'enepanbHOMY cekperapito Benernuanckon komuccuu CoBera EBpomsl,
MHOroyBakaeMoMy /AJKHaHHU ByKUKHO, Hallle COTPYAHUUYECTBO C KOTO-
PBIM IIPOIIAO KUCIILITAHWE BPEMEHEM.

51 X049y BBIpa3UTh O0COOYIO0 GAATOAAPHOCTH TaK)Ke MHOTOyBakaemomy [Ipe-
3uAeHTy PecniyOAvKU ApMeHUS 3a AMYHOe ydacTue B pabore Kondepen-
IIUA U 338 TOTOBHOCTH TIOAEAUTHCS C HaMW HEKOTOPBHIMU CBOMMH COOOpa-
SKEHUSIMU.

VYBaskaeMble KOAAern!

Bonpochkl OTHOCUTEABHO OCHOBOIIOAQTAIOIINX KOHCTUTYIMOHHBIX LI€HHOC-
Te¥ MOTYT CTaThb HPEAMETOM OOCYKAEHHUS C PA3AUYHBIX TOYEK 3PEeHUs.
OHU MOTYT OBITH IPEACTABAECHBI B TOAUTUYECKOM KOHTEKCTE UAM C TOYKHA
3peHts BBIIBAEHUSA AKCHUOAOTMUECKHX acnekToB Koucturymuu. MoxxeTt
HCCAEAOBATHCS HOPMATUBHBIN XapakTep OCHOBOIIOAATAIOIINX KOHCTUTYLIM-
OHHBIX IIEHHOCTEM, aKI[eHTUPOBKA MOKET AeAaThCS Ha MpobaeMe X oTpa-
JKEeHUSI B TeKcTe KOHCTUTYyIMHM M NPaBOBBIX AOKYMEHTaX, a Tak’ke Ha
PacKpBITUM XapaKTepa U COAEP KaHUd TeX MAU UHBIX OCHOBOIOAATAIONIUX
KOHCTUTYIIUOHHEIX II€HHOCTEeM, MOXXeT TaKKe CTaThb BOIPOCOM OCOOOro
BHUMAaHUS OIleHKA ACTUTUMHOCTHU TeX CYAe€OHBIX aKTOB, KOTOpPhIe Oa3upy-
IOTCSI Ha OCHOBOIIOAAQTAIONIWX KOHCTUTYIMOHHBIX II€HHOCTSX. [10AXOABI
MOTYT OBITh pa3HBIMM. Bce oHU, OyAYYM Ba’KHBIMU U 3A000AHEBHBIMU, B
IMOCAeAHEee BpPeMs 4aCTO CTAHOBSTCS IPeAMEeTOM MpPodecCUOHAaABHON AMC-
Kyccum. BmecTte ¢ TeM AyMaro, 4To MBI Ha 3Tou KoHdepeHIMM mocrapa-
€MCsI TTOCTaBUTh aKITeHT B OCHOBHOM Ha ITPOOAEMaX BBISBACHUS U OIEHKU,
C TOYKM 3peHUsT KOHCTUTYIIMOHAAM3AIIUU OOIeCTBEHHBIX OTHOIIEHUH,
B3aMMOOTHOIIEHHUHN OCHOBOIIOAATAIOINIUX KOHCTUTYLMOHHLIX IIeHHOCTEU M
OOIIleCTBEHHOU NPAKTUKU. OTa IMpoOAeMa Ooree 3A000AHEBHA AAS Tiepe-
XOAHBIX CTPaH, TA€ B OOIECTBEHHOM ITPAaKTHKE MMEIOT MECTO TaKyke OIl-
peaereHHBIEe AedOpMalUd OCHOBOIIOAATAIONIUX KOHCTUTYIIMOHHBIX IIeH-
HOCTeW, KOTOPHIE IPEACTABASAIOT OOABIIYIO ONACHOCTBH AASL OyAyILEro
crpaH. He cayyaliHo, 4TO B IIOCAepHee BpeMs BeHelqmaHCKasg KOMUCCHUS B
CBOUX DJKCIEPTHBIX 3aKAIOUEHUSX YacCTO MOAYEPKUBAET, YTO Ba)KHO HeE
TOABKO KaK CPOPMYAUPOBAHO MOAOKEHUEe 3aKOHAa U HACKOABKO OHO COOT-
BETCTByeT OOIIUM €eBPOIEeNCKUM KpPUTepUsIM, HO U CYLIeCTBEHHO, KakK
BOCHPUHUMAETCS M PEaAn3yeTCsI 3TO IIOAOKEeHNe B IPaKTUIeCKOM JKU3HMU.

I/IsyquI/Ie peH_[eHI/Iﬁ KOHCTUTYIIUOHHBIX CYAOB MHOI'MX CTPAH TAaKJKe CBUAE-
TEABCTBYET, YTO YaCTO IIOAOJKEHHUs 3aKOHA NPU3HAIOTCSI HEKOHCTUTYIIUOH-
HBIMU, MesI B BUAY AdHHOE UM HpaBOHpHMeHHTeABHOﬁ HpaKTHKOfI copep-
>KaHue. OTU BOIPOCHI CTAHYT MIPEAMETOM IIMPOKOTO OOCYKAEHUS TaKyKe
Ha | MeXapAyHapOAHOM KOHI'DECCe OPTraHOB KOHCTUTYLIMOHHOTO IIPAaBOCY-
amd, opraHmsyemMoM B HO>kHO-AdpukaHckou PecnyOamke 23-24 gHBapg
2009r.



Konkperusanug Ha AOKTPHHAABHOM YPOBHE U 3aKpelreHue B KoHCTHUTY-
UM OCHOBOIIOAQTaIOIINX KOHCTUTYLMOHHLIX II€HHOCTEHN - AMIIL IIepBBIN
mar. ATOT HIar MOXKeT MPUOoOPEeCTU CMBLICA U 3HaUYeHUEe, €CAU OTU IIeHHOC-
TH - IIeHHOCTHO-CUCTEeMHOe 0000IeHne AAHHOM COITMAABHOM OOIITHOCTH U
CTAHOBSATCS >XUBYIEM PearbHOCTBIO A Ka’KAOTO YaeHa oOIjecTBa. Kak
AOCTHUYB 3TOro? 51 AyMalo, 4YTO B XOAe OOCY>KA€HUM MBI IIOIBITAEMCS AATh
OTBET MMEHHO Ha 3TOT BOIIPOC.

B 3T AHU KaXABIM M3 HAC UMeEeT BO3MOJKHOCTH M3AOKUTH CBOIO TOYKY
3peHUs OTHOCUTEABHO 3TOM nmpoOAeMbl. OHU B 000OITEHHOM BUAE AO KOH-
11a Topd OYAYT ONyOAMKOBAHBI B UETHIPEXbI3LIYHOM AAbMaHaxe "KoHcTu-
TYLJMOHHOE IIPABOCyAHE B HOBOM ThIcAdYereTun' 3a 2008r.

Coobmy TakXke, uTo oT PecnyOauku ApmeHus B pabore KoHdepeHInUu
Y4aCTBYIOT TaK)Ke MHOTHE CIIEITMaAMCTHEI B OOAQCTH IIpaBa, MUHUCTPHI, Ae-
IIyTaThl, CYABH, COTPYAHUKM IIPOKYPaTypPHl, YieHbIe, Ipodeccopa, ITOAUTHU-
YecKue AeSTEeAM, SKYPHAAUCTHIL.

E1re pa3 mpuBeTCTBYIO BCeX YUYaCTHUKOB KoH(epeHInY 1 KeAaro MTAOAOT-
BOpPHOM pabOoTHI.

GAGIK HARUTYUNYAN

President of the Constitutional Court
of the Republic of Armenia

Mr. President of the Republic of Armenia
Dear guests
Ladies and gentlemen

The Constitutional Court of the Republic of Armenia together with the
Venice Commission of the European Council has organized this interna-
tional conference on the issue, which arouses great interest among the
specialists of constitutionalism. Recently, together with the science of
transaction, such branches of constitutional law as constitutional patholo-
gy, constitutional conflictology and constitutional axiology have achieved
scientific-practical meaning. This is not random as constitutionalizing of
social relations and establishment of the constitutional democracy for
ensuring of the sustainable and dynamic development of public life have
become non-alternative civic orientations for XXI century.

I would like to mention that such authoritative organizations as
International Association of the Constitutional Law and European Court of
Human Rights are participating at this conference.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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Delegations from 24 countries, including Presidents of the Constitutional
Courts of Moldova, Latvia, Constitutional Tribunal of Poland and
Constitutional Council of Kazakhstan, well known judges and experts from
Albania, Belgium, Belarus, Bulgaria, Germany, Italy, Ireland, Latvia, Poland,
Lithuania, Croatia, Cyprus, Kazakhstan, Kirgizstan, Moldova, Netherlands,
Hungary, Czech, Russian Federation, Serbia, Slovakia, Ukraine, are taking
part in this conference, and I would like greet them warmly.

I would like to express my gratitude to the General Secretary of Venice
Commission of the Council of Europe Mr. Gianni Bouqique, with whom
our cooperation has stood the test of the time.

I would also like to express my special gratitude to the President of the
Republic of Armenia for participation in this conference and sharing his
thoughts with us.

Dear colleagues,

The issues concerning the main constitutional values can become the sub-
jects of discussion from different aspects. They can be presented either in
political context or from the reveal of the axiological aspect of the
Constitution; the normative essence of main constitutional values can be
examined; the representation of the principles as well as the reveal of the
content and essence of this or that main value expressed in the text of the
Constitution can be stressed on; the assessment of the legitimacy of such
judicial acts, which rely on the main constitutional values can become
issues of interest. The approaches can be various. As all of them are
urgent and important, they have become the subject of professional
debates. I think that during this conference the main emphasis will be put
on the reveal and assessment of interrelation of the main constitutional
values and public practice from the angel of constitutionalization of social
relations. This issue is rather essential for the countries in transaction
where certain distortion of the main constitutional values occurs, which is
of big danger for the future of these countries. It is not contingent that
recently the Venice Commission in its expert conclusions often empha-
sizes that it is not only the issue of importance how this or that provision
of the law is formulated or in what extent it corresponds to the general
European standards; it is essential how they are comprehended and
implemented in the real life.

The evaluation of the decisions of the constitutional courts of different
countries state that often the provisions of the laws are considered anti-
constitutional taking into account the content given to it by the law-
implementing practice. These issues will become subjects of extended dis-
cussion at the First International Congress of the Bodies of the
Constitutional Justice on which will be held in the South-African
Republic, January 23-24, 2009.



On the doctrinal level, definition of the main constitutional values and
their stipulation in the Constitution will be the first step. This step can
become sensible and important only if these values are the value-system-
atic generalization of the given social entity and become reality for each
member of the society. How to achieve it? I assume that during these dis-
cussions we will try to answer to this question.

During these days all of us will be given opportunity to express his/her
ideas on these issues. All of them will be summarized and at the end of
the year will be published in 2008 edition of the four language almanac
“Constitutional Justice in the New Millennium".

I would like to inform that a vast number of specialists on law, ministers,
deputies, judges, and members of the office of prosecution, scientists, pro-
fessors, politicians and reporters from the Republic of Armenia are partic-
ipating in the work of this conference.

Once again I would like to greet you and wish productive work.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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CEPJX CAPKUCSHH. ITPE3UAEHT PECITYBAUKN APMEHUS

CEP)K CAPKUCAH
Ilpe3udenm Pecnybauxu Apmenus

YBakaeMble AAMBI U TOCIOAA!
YBa>kaeMble TocTu!

EpeBaH cTaan Ba)KHBIM ITEHTPOM CO3bIBa MOCBSIIEHHBIX IIpOoOAeMaM KOHC-
TUTYIIMOHHOTO IIPABOCYAUS MeKAYHApPOAHBIX KOH(epeHIUuN, Ha KOTOPBIX
Ka’kKABIN Iop NIpeAMeTOM OOCY’KA€HUM CTAHOBSATCS OTHOCAIIMECS K 3TOH
cepe aKTyarbHBIE 33AQ4U. JTa A00pas TPaAWUIIMS OLlEHUMQE, TaK KaK AlO-
0asg MOAOAAS AEMOKPATHUS BCErAd HYKAAETCI B COBeTe, HN3YYEHHUHU OIBITa
APYTUX, TIepeHATUsd W3 Hero M IpUMeHeHUus Aydiilero. Mbl He nzberaem
sToro. He m3beraeMm, moTomMy 4TO TeMEl, OOCy’KAQeMble Ha TaKUX KOHe-
PEeHIUAX, UMEIOT 0COOYIO Ba’KHOCTD AAS IIEPEXOAHBIX CTPAaH, OAHOM M3 KO-
TOPBIX aBAseTCcad ApMmeHud. Hama 1ieAb - yTBEPAUTH B CTpaHe PEaAbHYIO
AEMOKPATUIO, TPU3BATh K KU3HU KOHCTUTYIIMOHHBIE IPUHIIUIIEI CTAHOBAE-
HUY IIPaBOBOTO, COIWAABHOI'O TI'OCYAAQPCTBA, TapaHTUPOBATh OCHOBHEIE
IpaBa W CBOOOABI KAK HAWBBICIIYIO IIEHHOCTBH, KaK HEIOCPEACTBEHHO
AEUCTBYIOIlee IIPaBO, @ 3TO TpPeOyeT IIOCAEAOBATEABHOU W CHUCTEMATU3U-
poBaHHOM paboThHl. B 3TOM IAaHe Ba’KHO HeIpephIBHOE, TeCHOE COTPYAHU-
yecTBO KouHcTutynuonHoro Cyaa PecnyOauku ApmeHus, BeHelumaHCKOM
komuccuu Coseta EBponbl, MeXAyHapOAHOM acconuanuu KOHCTUTYIU-
OHHOTO IIpaBa U KOHCTUTYIIMOHHBIX CYAOB MHOTOYHWCAEHHBIX CTPaH B 0O0-
AACTU CyAeOHOTO KOHCTUTYIIMOHHOTO KOHTPOAS.

Emie B 1184 ropy Mxwutap I'oml o0bacHIA HEOOXOAUMOCTE CO3AAHUS IIEPBO-
ro apMaHcKoro CypeOHUKE, B 4aCTHOCTH, TeM, YTO OH IIOMOJKET IIPepAOTBpa-
TUTH B AIOASX 3A0 U HEHABUCTh, YTBEPAUTE AIOOOBB, CAEAATH UX CBEAYIIN-
MU B 3aKOHAX, YTOOBI OHU MOTAM NIPUHUMATH IPABUABHEIE PEIIeHUd, yIu-
ThIBasl N3MEHEHMNd YKAAAA JKM3HU AIOAEHM, CBA3aHHBIE CO BpeMeHeM, C Ha-
POAOM, C MUPCKOU XMU3HBIO, & TAKKe YCTAHOBUTH 3aKOHHOCTDH U IIOPIAOK,
4TOOBI UMETh OEeCIPUCTPACTHOE, HEIIOAKYIIHOE U CIIPABEAAUBOE IIPABOCY-
pve. be3 COMHeHUs MOJKHO CKa3aTh, UYTO 3TU IJeAU Cel4ac OYeHb aKTyaAb-
HBI. B yCAOBMIX HE3aBUCHUMOTO T'OCyAApCTBa OHU CTAaAW KOHCTUTYIIWOH-
HBEIMU IIEHHOCTSAMM M Ba’XHBI AASl VTBEP)KACHUA KOHCTUTYIIMOHHOU Ae-
MOKpATHUHU B CTpaHe. S yBepeH, 4TO cUAa Hallel KOHCTUTyUU OCHOBaHA
Ha BOAE KA’KAOI'O I'DAXKAQHUHAE, a TaK’Ke Ha TeX AIOAAX, KOTOPBIE T'OTOBEI
3amuiiaTh OCHOBHOM 3aKOH CTPaHBI, TO €CTh Te IIeHHOCTU M YKAQA JKU3-
HU, KOTOpPBIE 3aA0KEHBEl B OCHOBE (POPMHPOBAHUA APMAIHCKOM TOCYAAp-
CTBEHHOCTH.

Cratba 49 Hamreii KoHCTUTYIIMM OAHUM U3 I'AABHBIX Ha3HaueHuu [Ipesu-
AEHTa CTpaHBl cuuTaeT olOecleueHne COOAIOAeHUSI OCHOBHOrO 3akoHa. A
paccMaTpuBaio 3TO, B NEPBYIO OUYEPEAb, C TOUKU 3PEHMNSI KOHCTUTYIIMOH-
HOU akcuoaoruu. Hama KoHcTuTynusa npoBo3raacusa PecnyOauky Apme-



HUS CYBEPEHHBIM, A€MOKPATHYeCKHUM, COLIMAaABbHBIM, IIPABOBBEIM T'OCYAAp-
cTBOM. HenOBeK, ero AOCTOMHCTBO, OCHOBHBIE IIpaBa U CBOOOALL IIPU3HAIOT-
Cd BBICHIEN IEHHOCTBIO, HEIIOCPEACTBEHHO AEMNCTBYIOIIMM IIpaBOM, Ha ra-
PaHTUPOBaHME 3aIINTHI KOTOPOTO HAIIpaBA€HAa AEATEABHOCTH T'OCYAAPCTBA.
OHH HMeIOT KpaeyroabHOe 3HaueHHe, NPU3BaHHEe KX K JKU3HU AOAKHO
CTaTh TA@BHOU 3ajpayel Hallleld IOCYAAPCTBEHHOM IIOAMTHKH, IIPAaBOTBOP-
YeCKON AedTEABHOCTH U BCeN IIPaBOIPHMEHUTEABHOM NPAKTUKU. AMIIb
5TUM IIyTeM BO3MOJKHO CAeAaTh (PYHAAMEHTAAbHBlE KOHCTUTYIIMOHHBIE
IIEHHOCTU JKUBYIEeN PeaAbHOCTBIO, YTBEPAUTH B CTpaHe KOHCTUTYIIUOH-
HYI0O AeMOKpaTuio. OCHOBHBIM IIaroM B 3TOM HallpaBA€HUU CTaAO BHece-
HUe B 2005 ropy KOHCTUTYIIMOHHBIX M3MEHEHUM, YTO IIPUBEAO B OYAYIEM
K IIUPOKUM CTPYKTYPHBIM ITpeoOpa3oBaHUAM. Peub mMaeT o Bcex cdepax
Halllel >KM3HU, O CBOOOAE SKOHOMUYECKOM AeITEABHOCTU U OOeclledeHUU
CBOOOAHOM KOHKYPEHIIWH, O TapaHTUPOBAHHOM 3alllUTe IIpaBa COOCTBEH-
HOCTH, TPEOAOAEHUU TEHEBOU AESITEABHOCTHU, MOBBINIEHUN 3PPEKTUBHOC-
TH IPaBOTBOPUYECKOMN A€ATEABHOCTH, TapaHTUPOBAHUU HE3aBUCUMOCTHU CY-
AeOHOM BAACTH, YIPOYHEHUH COIIMAABHOM 3allUIeHHOCTU HaCeAeHUs,
BHEADEHUU AeUCTBEHHOU CUCTEMBI MECTHOI'O CaMOyIIpaBAeHUA U Ap. K co-
KaAeHMIO, TaKXe HapAO KOHCTaTMPOBAaTh, UTO B ATUX cdepax Halla pado-
Ta ellle He UMeeT JKeAaTeAbHOTO CHUCTEeMAaTU3WpPOBAHHOI'O XapakTepa. AAd
AOCTH KEHUSI 3TOTO MBI IIPEANIPUHSIAU Cepbe3Hble Iaru II0 CUCTEMHOMY
IpeoOpPa30BaHUIO NPAKTUYECKU BO BCEX OOAACTIX OOIIECTBEHHOW KU3HU.
YBepeH, UTO BCKOpE TOABATCSA IIOAOKUTEABHBIE PE3yAbTATHI. ['AaBHOM
IIeAbI0 TpeoOpa30oBaHUM BCEM TOCYAAPCTBEHHOM CUCTEMBI AOAKHO OBITh
YTBEP>KAEHNE B Halllell CTpaHe IIPUHIUIIA BEPXOBEHCTBA IIPaBa, peaAbHoe
paspereHue M OaraHC BAAcTel, yBakeHHe U rapaHTUpPOBaHHUE yBa’kKeHUS
AOCTOMHCTBA YEeAOBEKa, PABEHCTBa, CBOOOABI AIOAEN. YBEPEH, UYTO AOCTUYb
3TOTO HEBO3MOJKHO 0Oe3 CO3AaHUS B CTPaHe peaAbHOU aTMOCdephl ToOAepa-
HTHOCTH, COTAACHd, IIAIOPaAu3Ma, 0e3 yTBep>KAeHHUs OeCIpUCTPAacTHOIO U
CIIpaBeAAUBOTO IIpaBocyausa. OAHaKO HaM He XOTeAOCh Obl TOBOPUTH AUIIIH
O IIPUYMHAX, Ha 3TUX KOH(EPEHIMIX MBI TaKXe AOAKHBI HCKAThb CPEA-
CTBa, KOTOPbIE MOTYT OBITH IIPUMEHUMBI U MOTYT AQTh PeaAbHBIE W OIIy-
THMBble pe3yAbTaThl. Hallm ycnexu OyAyT OLIyTHMee, eCAU MEI ellle Oonee
YTAYOMM COTPYAHHUYECTBO B 3TUX Cepax C eBPONEUCKUMHU CTPYKTYpPaMHy,
TIOCAEAOBATEABHO BOIIAOTHUM B JKM3HBb B34Thle HAMU MeKAYHAPOAHBIE 004-
3aTEeAbCTBA B HAIPABAEHUM €BPOUHTETPAIINU, U €CAU KaKABIU JKUTEAb Ha-
LIel CTpPaHbl, Ka’kAOe AOAJKHOCTHOE AMII0 OCO3HAEeT, 4YTO CTaTh IIPAaBOBBIM,
AEMOKpPaTUUYeCKUM TOCYAAPCTBOM AA ApMeHUU - >KM3HeHHass HeoOXOAU-
MOCTb, He UMeIoIasd aAbTepHATUBEL. OO0 3TOM CBUAETEABCTBYIOT KaK YpPO-
KM Halled MCTOPUHU, TaK U BBI3OBBl, KOTOPHIE MBI AOAJKHBI ITPEOAOAETH,
co3paBas Apmennio XXI Beka.

Eile pa3 mpuBeTCTBYIO CO3BLIB 3TOM KoHdepeHINH, OYAYUYM yBepPEeHHBIM,
4TO MHOI'OCTOPOHHee OOCY’KA€HHEe IIPEAAOKEHHOUW TeMBI U 00O0OlieHue
OIIBITA PA3AUYHBIX CTPAH HE TOABKO CHITPAIOT OIIYTHMYIO POAB B A€A€e pas-
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BUTHUS IIPABOBOM KYABTYPHI, HO U OYAYT UMETh Ba’KHOe IIpaKTHYecKoe 3Ha-
YyeHUe, YTOOBI cCAeAaTh DoAee 3(p(peKTUBHBIMU LIary, IpeAllpUHUMaeMble B
HaIpaBA€HUM IIPU3BaHUA K >XM3HU KOHCTUTYIIMOHHBIX OCHOBOIIOAATAlo-
X IIeHHOCTeU B HAIlleW CTpaHe.

Sl Tak>Ke y3HaA U3 BBEICTYIIA€HUS TOCIIOAVHA APYTIOHSHA, UTO IIPU ITOAAEPK-
Ke BeHellnaHCKOM KOMUCCHUM BCe MaTepuasbl 3Tol KomHdepeHIuu OyAyT
OITyOAWMKOBAHEI B YeTHIPEXbsI3BIYHOM arbMaHaxe. MBI IPUBETCTBYEM U pa-
MBI OTOM Tpapunuu. Sl TakKe C YAOBOABCTBHEM O3HAKOMAIOCH CO BCEMHU
3TUMU MaTepuaraMU. XOTEeAOCh OBbI, YTOOBI OHM OBIAU AOCTYHHBI M IINPO-
KOM OOIIeCTBEHHOCTH, YTOOBLI Pe3yAbTaThl TOMOTAM HE TOABKO HaMm, HO U
APYTHUM IIepeXOAHBIM rocypapcTBaM. JKeaaro BCeM yAQUM U NAOAOTBOPHOM
paboTHL.

Cnacubo 3a BHUMAaHUeE.

SERGE SARGSYAN
President of the Republic of Armenia

Ladies and gentlemen
Dear guests

Yerevan has become an important center of conation of international con-
ferences on issues of the constitutional jurisdiction, where every year
actual issues of this sphere become a subject of discussion every year.
This nice tradition is appreciated as any young democracy always needs
advice while examining the experience of other countries. We don't avoid
it. We won't avoid it as the issues discussed in such a conferences have
great impact for the countries in transaction one of which is Armenia. Our
aim is to establish real democracy in the country, bring to life constitu-
tional principles of establishment of legal, social state, and ensure funda-
mental freedoms and rights as the supreme value and directly acting law,
and this demands successive and systematized work. In this aspect the
tight and successive corporation of the Constitutional Court of the
Republic of Armenia, Venice Commission of Council of Europe,
International associations of constitutional law and constitutional courts of
a number of countries in the sphere of judicial constitutional control is
essential

In 1184 Mkhitar Gosh emphasized the necessity of creation of the first
Armenian Code as it would help to avert unkindness and hatred among
the people, establish love and made them literate in laws, so that they
could make decisions, taking into consideration the changes of the



lifestyle of the people, connected with the time, nation and routine life,
also establish legality and order, for impartial, unbiased and fair jurisdic-
tion. It is doubtless that these aims are now very essential. In the condi-
tion of the independent state they have become constitutional values and
are important for the establishment of the democracy in the country, I am
sure that the power of our Constitution is based on the will of each citi-
zen, as well as on the people who are ready to defend the fundamental
laws of the country.

Article 49 of our Constitution considers one of the main
functions of the state ensuring the adherence of the Fundamental Law. I
consider it from the point of view of constitutional axiology. Our
Constitution declared the Republic of Armenia as a sovereign, democrat-
ic, social and legal state. The person, his actions, fundamental rights and
freedoms are considered as the supreme values, directly acting law, the
activity of the state is directed towards the guaranteeing of the defense.
They apply with basic meaning; its challenge can become the supreme
task for all our state policy, legislative activity and all law enforcement
practice. Only by this way, it becomes possible to make the fundamental
constitutional values as reality in act, establish constitutional democracy
in the country. The main step in this direction was adoption of constitu-
tional amendments in 2005 which brought to wide practical and structur-
al changes. It has concerned all spheres of the life, the freedom of eco-
nomical activity and guarantee of free competition, guaranteed protection
of rights on property, overcoming the shady business, increasing the effec-
tiveness of the legislative activity, guarantee the impartiality of judicial
power, reinforcement of social protection of the population, implementa-
tion of the acting system of the local government, etc. Unfortunately, it
should have been stated that in these spheres our work has not got yet
the desirable systemized character. For the achievement of this we made
serious steps towards the reformation in all spheres of the social life. I am
sure that soon positive results will appear. The main goal of the reforms
of the whole state system should be the affirmation in our country the
principle of rule of law, real check and balance of the branches of power,
respect and guaranteed respect of the dignity of a person, equality, free-
dom of people. I am sure that this can not be achieved without creation
of real atmosphere of tolerance, consent and pluralism, without establish-
ment of consent, pluralism, without establishment of impartial and fair
jurisdiction. But we should not like to speak only about the causes. At
such conferences should try to find the means which could be implement-
ed and could have real and perceptible results. Our success will be more
perceptible if we strengthen the corporation in these spheres with
European structures and consequently embody the international duties
taken for the achievement of European integration, and if every citizen of
our county, every official will comprehend that creation of legal and dem-
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ocratic state is essential for Armenia. The lessons of our history witness
what kind of challenges we should overcome for the creation of Armenia
of XXI century.

Once again I would like to welcome the conation of this conference, as I
am sure that diverse discussion of the suggested topic and summarization
of the experience of different countries will not only play an essential role
in the development of judicial culture but would also have great practical
value for making more effective steps undertaken for the challenge to life
the constitutional fundamental values in our country.

I have also learnt from the speech of Mister Harutyunyan that with the
help of the Venice Commission all materials of this conference will be
published in a four-language almanac. We greet and welcome this tradi-
tion. I would also like to get acquainted with these materials. It would be
nice if these materials will be available also to the wvast public so the
results can help not only us but also other countries in transition. I wish
you success and productive work.

Thank you for attention.




GIANNI BUQUICCHIO

Secretary of the Venice Commission of the Council of Europe

Mr. President of the Republic of Armenia,
President of the Constitutional Court of Armenia,

Honorable Judges,

Ladies and Gentlemen:

Introduction

It is with great pleasure that I welcome you the XIII Yerevan International
Conference organized by the Constitutional Court of Armenia in co-oper-
ation with the Venice Commission of the Council of Europe.

The Venice Commission very much support the Yerevan International
Conferences, which are an excellent means of sharing ideas and exchang-
ing points of views between constitutional courts as well as members of
the academic world.

You have chosen an interesting topic for this conference and one that will
always be relevant to both practitioners and academics in the field of con-
stitutional law.

Human dignity and justice; natural law vs. positive law

The title: “Fundamental constitutional values and public practice” often
brings to mind two things:

1) human dignity and justice as fundamental principles and
2) the long starting dispute between natural law and positive law
Human dignity is often referred to as the “mother” of all human rights.

Human dignity can be seen as a right in itself and can be used to inter-
pret other rights.

Over time, we have come to understand that democracy cannot be built
in abstract terms.

It has a purpose and is not just a system that manages conflicting inter-
ests of various social groups.

Democracy has the duty to care each individual and is there to protect us.

In this context, the individual is not there to serve the state, but on the
contrary, the democratic state is there to serve the individual by allowing
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him or her to develop his or her own personality - but of course, within
the limits of the respect of others and society at large.

In applying the law, we have to remember that each individual - be it the
most atrocious murderer or the most ardent human rights defender -
remains a human being who is allowed to enjoy human dignity.

The rights of a fair trial are the reform a direct emanation of human dig-
nity and are guaranteed to ensure that an offender's human dignity is
upheld.

Another such fundamental value is justice. There are a variety of defini-
tions of what justice is.

Justice is often defined as applying fairness in the way people are dealt
with, the quality of being just, impartial or the conformity to truth, fact or
reason.

However, when you ask either party to case what they understand justice
to mean, you often find that for either of them, justice will be served if
they win their case.

People are often disappointed by courts to which they turn to seek jus-
tice. They soon discover that rendering justice is not like ordering a fast-
food meal. Justice does not come ready in box and not always what you
expect it to be.

A court must follow a procedure in order to render a decision, be it civil,
criminal, administrative or constitutional.

This procedure can often be perceived as a cold one by the person bear-
ing the plight and seeking redress.

But, audiatur et altera pars and the necessity to remain unbiased force the
judge to be aloof and to make his or her decision on the basis of the law
rather than equity.

Mr. President, ladies and gentlemen.

The interpretation of these basic values, human dignity and justice, still
depends on how we define the normative system: whether based on writ-
ten or unwritten rules only or one that provides some scope to take inspi-
ration from ideas outside this defined system of norms.

And this brings us back to the old antagonism between the positivists and
the defenders of natural law.

In the area of constitutional justice, further complications arise due to the
fact that the creator of specialized constitutional courts, Hans Kelsen, is
also "an" if not “the" leading figure of legal positivism. Are the courts,
which are modeled on his ideas, inclined to follow him in his ideas on the
sources of law?



Much ink has flowed and much energy has been spent in discussing the
case of positivism vs. natural law. Extreme positions have, over time, given
to more moderate ones.

Most defenders of natural law will of course concede that what needs to
be applied in the first place is the positive law and that other sources may
only come into play when there are gaps to be filled or (and here we come
back to constitutional justice) when positive law is in conflict with higher
norms, which are usually enshrined in the constitution or can be deduced
from it.

However, positivists will often concede that Kelsen's demand to remain
silent when there is a solution in positive law is difficult to implement in
practice.

Courts - and especially constitutional courts - were established to settle
disputes.

A judge who informs the parties that he or she cannot render a decision
for lack of positive rule may find that this will not be accepted by the par-
ties.

Courts have a specific duty to fulfill in society and judges must render
decisions.

In practice, positivist judges will look to the positive law to find a solu-
tion. They may come to the same conclusion as a natural law judge and
may even base themselves on such values as human dignity-provided that
they can do so by referring to positive norms.

Conclusion

It therefore seems that the antagonism between positive law and natural
law has been overcome, at least to large extent.

We can usefully share ideas and exchange information on constitutional
values whenever and wherever we see their original foundation.

This should make us optimistic about our discussion today and tomorrow
and I hope that we can take inspiration from one another and that we can
apply these ideas that will benefit democracy, the protection of human
rights and the rule of law.

Thank you for your attention.
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AJKVAHHIN BYKMKHNO. BEHEITMAHCKASI KOMHUCCHUSA COBETA EBPOIIBI

A’>KHAHHUW BYKHKHO

Cexpemapv Beneyuarnckoil komuccuu
Cosema Eeponsi

Focniopun IMpe3upenT PecnyOanku ApmeHnus!

Focniopun I'lpe3upenTt KoucrurynuonHoro Cyaa ApmeHuu!
YBa)kaeMble cypbu!

AaMBI U ToCIIopa!

IlpuBerctByro Bac Ha XIII EpeBaHCKON MeXAYHApPOAHOM KOH(EpEeHIIUH,
opraHmusoBaHHOM KoHcTurynumonHBIM CypoM PecniyOAmku ApMeHHSI COB-
MecTHO ¢ Benenuanckou komuccueln CoBeTa EBpOIIHL.

BeHenmaHcKass KOMUCCHUS OKa3bIBAET COAEUCTBUE epEeBAHCKUM MeyKAyHa-
POAHBIM KOH(PEPEeHIUAM, KOTOPHIE ABASIOTCS IIPEKPACHBEIM CIIOCOOOM 00-
MeEeHa HAeSIMU WM MHEHUIAMU MeXAY KOHCTUTYIDUOHHBIMU CYAAMU U IIPEA-
CTaBUTEASIMU HaAyKH.

Brel BHIOpaAm OoueHbL MHTEPECHYIO TeMy AAd Hallel KoHdepenmuu, Korto-
pas BCeraa akTyaAbHa AAS IIPAKTUKOB U yUYeHEBIX B cdpepe KOHCTUTYIJUOH-
HOT'O TIpaBa.

YenaoBeuecKkoe AOCTONHCTBO U IIPABOCYAHE, €CTECTBEHHOE IIPABO IIPOTUB
IIO3UTUBHOTIO IIpaBa

Tema "OCHOBHBIE KOHCTUTYIIMOHHEIE [JEHHOCTU M IIPAKTUKA' 4acTO HABO-
AWT Ha ABe MBICAU: 1) 4eAnOBedeCKOe AOCTOMHCTBO U IIPABOCYAME KakK OC-
HOBHBIE IIPUHITUIIBI U 2) TPOAOASKUTEABHBIN CIIOP MEXXAY €CTEeCTBEHHBIM U
MMO3UTUBHLIM IIPaBaMU.

YenoBeuecKoe AOCTOMHCTBO YacCTO BOCIIDUHMMAETCHd KakK "MaTh" BCeX ue-
AOBedecKux mpaB. HeroBedecKoe AOCTOMHCTBO - 3TO IIPaBO KaK TaKOBOe,
KOTOPO€ UCIOAB3YETCS AAS MHTEPIIPETAIlUU APYTUX IIPaB.

C TeueHVeM BpeMeHU MBI IPUIIAY K IIOHMMAHUIO, YTO AEMOKpATHUs He MO-
>KeT OBITH IIOCTPOeHa B aOCTPAKTHBIX YCAOBHSX. Y Hee eCThb IIeAb U 3TO He
MIPOCTO CUCTEMa, KOTOpas PeryAupyeT KOH(PAUKTYIOITHE NHTePEChl pa3And-
HBIX COIIMAABHBIX TpPyHIl. AeMOKpaTus HeceT 00513aHHOCTL 3a0O0TUTHCS O
Ka>XAOM MHAWBHAE U 3aIUIIATL ero. B 3TOM KOHTEKCTe He WHAWBUA AOA-
JKEH CAY’KUTH I'OCYAQPCTBY, @ HA0OOPOT, AEMOKPaTUIeCKOe TOCYAAPCTBO CY-
IIECTBYET AAS CAYKEHUS WHAWUBUAY, TO3BOASS €My Pa3BUBaThb CBOIO WHAU-
BUAYaABHOCTB, HO, KOHEYHO, B paMKaX YBa’KeHHUS APYTUX AUI] U OOIIecTBa
B IIEAOM.

[MpuMeHss 3aKOH, MBI AOAKHBI IIOMHUTH, YTO Ka’KABIM UHAUBUA, OYAL TO
CaMBIM KeCTOKUU yOUMWIla UAW CAMBIYM PEBHOCTHBIM 3aIUTHUK IIPAB YEAO-



BeKa, IIPOAOAKAET OCTABATBCA YEeAOBEKOM, MMeEIOIINM IIPAaBO HA 4YeAOoBe-
gyecKoe AOCTOMHCTBO.

[TpsAMBIM CAEACTBHUEM YEAOBEUYECKOTO AOCTOMHCTBA SBASIETCS IIPaBO Ha
CITPABEAAUBBIM CyA, KOTOpPOE TapaHTUPYyeT, YTO YeAOBEeUYeCKOe AOCTOUH-
CTBO MPECTyITHWKa He OYyAeT IMOIpaHo.

Apyrasg dyHA@MeHTaAbHAsA [EHHOCTD - 3TO IIpaBocypue. CylecTByeT MHO-
TO OIpeAeAeHUM NpaBOCyAUsA. ETo 4acTo ONpepeAsdioT KaK IpUMeHeHU’e
CITPABEAAUBOCTH B TOM BHAE, B KOTOPOM AIOAM €Tr0 BOCIIPUHUMAIOT: 3TO
CBOMCTBO OBITH CIPABEAAUBBIM, OECHPUCTPACTHBIM, IIPEAQHHBIM MPABAE,
dakTaM U IpUYNHAM. TeM He MeHee, KOTAQ MBI CIIpallluBaeM y CTOPOH Cy-
AOIIPOM3BOACTBA, UTO OHM IIOHUMAIOT IIOA IIOHATHEM 'IIpaBocypue’, MBI
4acToO 3aMeydaeM, UTO AAS Ka’KAOM M3 HUX BOCTOP’KECTBOBAHHUE CITPABEA-
AMBOCTU IIPOUCXOAUT TOTAQ, KOTAQ OHU BBIUTPHIBAIOT AEAO. AIOAU 4YACTO
pa3o4yapoBHIBAIOTCA B CyAaX, oOOpalladich Typa 3a NOpaBocypueM. OHU
O4YeHb OBICTPO IMOHUMAIOT, YTO MPOIleCC IPaBOCYyAUd He TaK CKOP, Kak 3a-
ka3 fast food. IIpaBocyare He IIpenopHOCAT Ha OAIOAlle M He BCErAa OHO
TaKoe, KaKuM MBI ero cebe npepcraBageM. Cyp AOAKEH CAEAUTH 3@ IIPO-
IIepAyPOM NPUHATHA pelleHusd, OyAb 3TO TPa’KAQHCKOeE, YTOAOBHOE WAU
KOHCTUTYIIMOHHOE AEAO.

Ho audiatur et altera pars 1 HeOOXOAUMOCTL OCTaBaThCAd OECIPHUCTPACT-
HBIM 3aCTaBASIOT CYABIO CA€P’KUBATh CBOM 3MOIIMM M NPUHUMATH pellle-
HHMe, OCHOBBIBasICh OOAee Ha 3aKOH, HE)KEeAM Ha CIIPaBEAAUBOCTD.

Tlocmopun ITpe3uaeHT, A@MBI U TOCIOAA!

WuTepnpeTalius 3TUX OCHOBHBIX IJeHHOCTEM, Y4eAOBeUYeCKOro AOCTOMHCTBA
U IIPaBOCYAUS AO CHX IIOP 3aBUCUT OT TOTO, KaK MBI OIIpeAeAsieM HOopMa-
TUBHYIO CUCTEMY: B 3aBUCHUMOCTHU OT TOTO, HA YeM OCHOBAaHa 3Ta CHUCTeMa
HOPM: OCHOBaHAa AW OHA HAa NMMCAHBIX WAM HEMUCAHBIX IIPAaBUAAX UAU JKe
co3paHa Ha OCHOBe BAOXHOBAEHHBIX U3BHE MBICAEN. OTO IIPUBOAUT HAC K
AQBHEMY IPOTUBOCTOSHUIO IO3UTUBUCTOB U 3AlIUTHUKOB €CTECTBEHHOTO
IIpaBa.

B cepe KOHCTUTYIMOHHOIO IIpaBa B AQABHEUIIEM BO3HUKAIOT TPYAHOCTU
13-3a TOTO, YTO OCHOBOIIOAOJKHUK CIIEUAAN3UPOBAHHBIX KOHCTUTYIIMOH-
HEBIX CyAOB ['aHC KeaceH gBAseTCs BBIAQIOLIENCS (PUTYypPOU IIPABOBOTO IIO-
3UTHUBU3Ma. BcTaeT BOMPOC, AOAKHBI AU CMOAEAMPOBAHHBEIE HAa €T0 UAETX
CYABL CAEAOBATh €ro upesim?

MHoOTro HanucaHO M BAOKEHO MHOTO CHUA B O6Cy>KAeHI/Ie BOITpOCa mpoTu-
BOCTOAHUA ITIO3UTUBU3MA €CTECTBEHHOMY IIPDABY. SKCTpeMI/ICTCKI/Ie TOYKHN
3peHus Co BpeMeHneM CAdAKM CBOU IIO3UIIUN Oonee CAEP>XaHHBIM.

BaLL[I/ITHI/IKI/I €CTeCTBEeHHOI'0 IIpdBa, KOHEYHO, MOTYT HpPIfITH K COTr'AaCHIO
II0 BOIIPOCY, 4YTO AONPKHO OBITH Ha IIepBOM MeCTe B IIOBUTUBHOM IIpaBe, U
Apyrrue MCTOYHUKU MOTI'yT OBLITH MCIIOAB30BaHBI AWIIb nmpun HeO6XOAI/IMOCTI/I
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3aIIOAHEHHUSI NPOOEAOB MAM (B 3TOM CAy4Yae MBI BHOBBL oOOpalllaeMcsi K
KOHCTUTYIJUOHHOMY IIPaBy) KOTAA IIO3UTHMBHOE IIPABO BCTyHAeT B KOH(-
AUKT C O0Aee BBICOKMMU HOPMaMHM, KOTOpBIe OOBIYHO 3aKpenAeHbl B KoHc-
TUTYIUN.

TeMm He MeHee ITO3UTUBUCTHI YaCTO OTCTYMAIOT Ilepep TpeOoBaHUeM Kea-
ceHa COXPAHATH MOAUYaHUE B CAyYae, KOTAa TpeOoBaHue MO3UTUBHOTO IIpa-
Ba CAOKHO MPUMEHUTH Ha MpPaKTHUKE.

CyaBl, 0COOEHHO KOHCTUTYIIMOHHBIE, OCHOBAHBI AASI pa3pelleHns: CIOPOB.
CyAbs, OIOBelalouuil CTOPOHBI O HEBO3MOJKHOCTU INPUHATHUS pelleHUs
13-3a OTCYTCTBHUS ITIO3UTUBHONW HOPMEI, MOJKET CTOAKHYTBCS C T€M, YTO 3TO
He OyAeT IPUHATO 00eMMU CTOPOHAMM.

Ha IIPaKTUKEe CYyAbU-TIO3UTHUBUCTHL AONJKHBI MCKATH peIllleHre BOIIPOCOB B
IIOBUTMBHOM IIpaBe. Onu MOTyT l'IpI/II‘/IITI/I K TOMY JXe€ 3daKAIOYEeHHWIO, 4TO U
CyAbU €CTeCTBEHHOI'O IIpaBd, da MOI'YT TdaK>XXe, OCHOBLIBAYCH Ha IIO3UTHUB-
HBbI€ HOPMEI, OIIMPATBCA U HA TdKHEe IIEeHHOCTH, KaK YeAoBedYeCKoe AOCTO-
HMHCTBO.

Takum O6p630M, MOJXeT ITOKa3aThCs, 9TO IIPOTUBOCTOSHUE MEXAY IIO3U-
TUBHBIM IIPABOM M €CTE€CTBEHHBLIM IIPABOM Oonee AU MeHee IIpeoAOAECHO.

MEul Bceraa M Be3pe MOKEeM TAOAOTBOPHO AEAUTHCS HUAEAMHU U UHPOPMU-
poBaTh APYT APyra O KOHCTUTYIIMOHHBIX IT€eHHOCTSIX, HE3aBUCUMO OT TOTO,
KakKasi HopMa AeXHUT B OCHOBe.

OTO AACT HaM BO3MOJKHOCTL OCTaBAaThCS ONTUMUCTAMU BO BPEMS CETOA-
HAITHUX ¥ 3aBTPALIHUX BBICTyNA€HHU. I s HapeloCh, 9YTO MBI CMOJKEM
BOOAYIIIEBUTL APYT APyra W IPUMEHUTH 3TU MAEM TaK, YTOOBl AeMOKpa-
THS, 3alllTa MIPaB YeAOBEeKa M BEPXOBEHCTBO TpaBa OT 3TOTO TOABKO BBI-
WUTPaAMN.

Cnacubo 3a BHUMAaHUe.




SERGEY KAPINOS
Ambassador of OSCE office in Yerevan

Honourable Mr. President of the RA,

Honourable Mr. Chairman of the Cassation Court,
Excellencies,

Ladies and Gentlemen

It gives me great pleasure to greet you all at today's conference, the topic
of which reflects the importance of the values of human rights, the rule of
law and democracy on which the OSCE's work is built.

These notions reflect the interaction of principles and values with the
changing face of the reality. New challenges arise, old commitments take
on new contours, but, perhaps, the feature of the rule of law that I wish
to emphasise here is its essential and never fading character.

In the Copenhagen document OSCE participating States acknowledged
that the rule of law cannot be realized without giving effect to certain prin-
ciples of justice. They include the realisation of the equal and inalienable
rights of all human beings as well as the duty of the government and pub-
lic authorities to comply with the constitution, their accountability and the
duty to act in a manner consistent with law. As the history shows, it is not
enough to have guarantees of the main pillars of democracy in the
Constitution and laws.The rule of law depends on independent judiciary,
separation and decentralization of powers, explicit and efficient system of
checks and balances, strong democratic institutions, including free media
and depoliticized bureaucratic establishments, especially law-enforcement.

I have just returned from one of the most significant human rights forums,
organised by OSCE/ODIHR in Warsaw, devoted to reviewing the imple-
mentation of the human dimension commitments entered into by all OSCE
participating States. It is during this " reality check" that many participants
expressed the need of a greater support and further development of sep-
aration and decentralization of powers, highlighting separation of powers
as the essential and key element in introducing democracy and govern-
ment credibility. Lack of impartiality and independence of courts and the
politicization of the judicial systems was cited as problematic.

In this context it is crucial to emphasize that the role of the constitutional
courts in filling in legal gaps is legitimised by its constitutional obligation
to ensure the functioning of the democratic institutions and review the
conformity of the acts of state authorities with the Constitution. It is of
paramount importance to guarantee that a Constitution does not acquire
declarative character but is respected by every individual, every police-
man, every judge and, of course parliament and the executive.
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The constitutional courts must function effectively and fairly, free from
attempts to influence their decisions, to ensure that power is not confined
to the executive, but shared with an independent judiciary, parliament,
free media and civil society. There is also an imperative need to guarantee
independence of the judiciary in practice and to set up necessary mecha-
nisms to achieve it. Let me reiterate once again here that the above men-
tioned independence presupposes separation of powers in which the judi-
ciary is protected from undue influence by, or interference from the exec-
utive branch of power and to a lesser degree from the legislative branch.
Individuals and institutions must be able to rely on predictable justice.
Some of the practical safeguards shall include but not be limited to the
terms of appointment and retirement, the specialization of judges, their fair
remuneration, the need for guaranteed tenure, fair and independent dis-
ciplinary proceedings, training activities.

Ladies and Gentlemen,

Any system of constitutional justice is open to improvement. The interna-
tional human rights obligations of states give the framework in which these
improvements should be made. The principle of openness should be
applied to official court documents. Transparency in court proceedings is
essential in guaranteeing that individuals can follow how law, including
their constitutional rights, is applied. Access to justice is another key prin-
ciple to be ensured. Individuals should be provided with information on
how to protect their rights in courts, the right to receive a reasoned deci-
sion and the right of appeal, as well as other guarantees of fair trial.

The agenda of today's meeting offers the possibility to exchange views on
wide range of crucial issues and I am confident that it will produce tangi-
ble and significant results. I hope that the guests representing different
geographical and professional spectrum will share their experience and
expert knowledge. That would further contribute to the common under-
standing of the importance of the constitutional values. [ wish you all fruit-
ful deliberations.

Thank you.

CEPTEH KAITHMHOC

Pykosodumenv Epeseanckoeo ogpuca Opeanuzayuu
no bezonachocmu u compyonuuecmesy ¢ Eepone

YBakaeMbiti TrociopuH [1TpesmaenT!
YBakaeMbiti rociopuH [IpeapcepaTers KoncturynuonHoro Cyaa PA!

YBakaeMble ydyacTHUKH KoH(pepennun!



AaMBI 1 rocmoaa!

AAg MeHS OOABIIIAd YeCTh BBICTYIIATh Ha ceropHdnrHer KoHdepeHnum, Te-
Ma KOTOpPOM OTpa’kaeT Ba’KHOCThb TAKMX IIeHHOCTEeM, KaK IIpaBa 4YeAOBEKa,
BEPXOBEHCTBO 3aKOHA U AEMOKPATHUsA, HAa KOTOPBIX, COOCTBEHHO, U TIOCT-
poeHna aesareabHocTh OBCE.

OTO He 3acTHIBIIME MOHATHA. VX copepykaHUe U NIPUOPUTETHOCTH KOppe-
AUPYIOTCS C MEHSIOLIENCa AeMCTBUTEABHOCTBIO. BO3HMKAIOT HOBBIE BBI3O-
BEI, CTapble 00s3aTeAbCTBA IIPUOOPETAIOT HOBBIE OYEPTaHMUd, U B 3TOU CBI-
3u g OBl XOTeA INOAUYEPKHYTH HEIIPEXOAMAIlee 3HaUEHUE U CTEPKHEBOM Xa-
pakTep BepXOBEHCTBA 3aKOHA.

B Komnenrarckom aokymeHTe OBCE rocypapcTBa-y4aCcTHUKU BBIPA3UAU
CBOIO YOEXAEHHOCTHL B TOM, YTO BEPXOBEHCTBO 3aKOHAa HEBO3MOJKHO 0e3
obecrieueHNs pspa NMPUHITUIIOB IpaBOCyANda. OHU BKAIOYAIOT B ce0s TOA-
HOe yBa’keHUe IIpaB YeAOBeKa X OCHOBHBIX CBOOOA M O0SI3aHHOCTH IIpaBU-
TEABCTB U UHBIX BAAQCTHBIX CTPYKTYpP CTPOTO COOAIOAATHL KOHCTUTYIIHIO,
OBITH TOAOTUYETHBIM OOIEeCTBY UM A€HWCTBOBATh B COOTBETCTBUU C 3aKOHOM.
Kak moxkasnIiBaeT UCTOPHS, AAAEKO HEAOCTATOYHO 3aPpUKCUPOBATH TapaH-
THUU B OTHOIIEHUN OCHOBHBIX CTEeP>KHEBBIX OIOP AeMoKpaTuu B KoHcTuty-
IUM U 3aKOoHaX. BepxOBeHCTBO 3aKoHa 0a3MpyeTcsl Ha He3aBUCHUMOU Cy-
AEeOHOM cucTeMe, pa3peAeHUM BAACTeM U AelleHTpaAu3allii CcaMoOM BAAC-
TH, 4YeTKOU U 3(P(PEeKTUBHOM CHUCTEME CAEP’KEK W ITPOTUBOBECOB, CUABHBIX
AEMOKpATUUEeCKUX WHCTUTyTaX, BKAlodasd HeszaBucuMmble CMU. Baknoe
Tak’Ke YCAOBHE - AETIOAUTU3AIINS Tocalnapara, B OCOOeHHOCTH ITPaBoOXpa-
HUTEABHBLIX OPraHOB.

CoBceM HEeAaBHO $I y4aCTBOBAA B OAHOM M3 CaMBIX 3HAUMMBIX (pOPYMOB IIO
IpaBaM 4eaoBeKa, opraHuzoBaHHoM BAUWITYH OBCE, Ha KoTOpOoM paccMmart-
PUBAAUMCEH BOIIPOCHI BBHIIOAHEHMS TOCYAAPCTBAMU-y4acTHMKaMu OpraHmsa-
ouu 00513aTeAbCTB B 0O0OAACTHM YeAOBEUeCKOTO HuiaMepeHus. B xope sTon
“cBepKH" pearnii ¢ MEKAYHAPOAHBIMU 0043aTEeABCTBAMM YYACTHUKU (POPy-
Ma BBICKA3BIBAAUCH O HEOOXOAVMMOCTH OKA3aHWS IIOAAEPIKKM I'OCyAQPCTBaM
B OOABIIIEM INIPOABYVJKEHHUNM B BOIPOCE PA3AEAECHUS BAACTEM, BBIAEGASIS JTO
KaK OCHOBHOU 3A€MEHT Pa3BUTUA AeMOKpaTUdeCKux popM mpasreHusd. C
03a00Y€HHOCTBI0O TOBOPUAOCH O ITPOOAEMATUUYHOCTU OOecHedeHus: OecHpu-
CTPACTHOCTU U HE3daBUCUMOCTU CYAOB, O IIOAUTU3AITUUN CYAQ6HLIX CHUCTEM.

B AaHHOM KOHTEKCTe HEOOXOAMMO OTMETUTh, YTO POAL KOHCTUTYIIMOHHBIX CY-
AOB B BBIIBA€HUHM 3aKOHOAQTEABHBIX IIPOOEAOB, HEAOCTATKOB M HECOOTBET-
CTBUY, IIO0 CYTU AEAQ, Y3aKOHEHa KOHCTUTYIIMOHHBIM O0s3aTEABLCTBOM ODec-
1e4nBaTh PYHKIMOHUPOBAHAE AeMOKPATUYEeCKUX MHCTUTYTOB M pacCMaTpU-
BaTb, HACKOABKO DEeIIeHHUs U ACUCTBUS IOCYAAPCTBEHHBIX OPIaHOB COOTBET-
cTByIOoT KoHcTutyruu. KpaliHe Ba)KHO IrapaHTUPOBATh, YTOOBI KOHCTUTYIINSA
He HOCHAA A€KAAPATHUBHBIN XapaKTep, YTOObI 3a0UKCUPOBAHHBIE B HEM HOP-
MBI YBa’KAAUCh Ka’KABIM I'DA’KAGHHMHOM, Ka’KABIM ITOAMIIEHMCKAM U Ka’KABIM
CyAbEU U, KOHEYHO JKe, IIapA@MEHTOM U HCIIOAHUTEABHOM BAACTBIO.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHUOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

23



24

CEPTEUN KAITMHOC. EPEBAHCKINU O®UC OBCE

KoHcTuTyMOHHBIE CYABI AOAKHBI A€MICTBOBAThH OECIIPUCTPACTHO U 3ddek-
TUBHO, 0e3 AaBAeHUSI M3BHE C TeM, UTOOBLI BAACTh HE COCPeAaTOYMBaracCh
TOABKO B MCIIOAHUTEABHOM BeTBH, YTOOBI cypeOHag cucrema u CMU Obiau
HEe3aBUCHUMBI OT MCIIOAHUTEALHOM, a B CTpaHaX C MapAaMeHTCKOM dopMol
IIPaBAEHUS - U OT 3aKOHOAQTEABHOM BAACTH, YTOOBI IIOCTYIIATEABHO Pa3BU-
BaAOCh U YKPENASIAOCH I'Pa’KAQHCKOe O0IeCcTBO. OTU NPHUHIUIIEI U [[eHHOC-
TH B3aUMOCBS3aHBL. /1 BpsgAp AW MOJKHO O0OeCIleuuTh UCTMHHYIO He3aBHCHU-
MOCTb CyAeOHOM cucTeMBl 0e3 pa3pereHUsl BAaacTel, 6e3 CBOOOAHBIX U OT-
BeTCTBeHHBIX CMU, BEIIOAHSAIONIUX Ba’KHENIIYI0O POAL OOPATHOM CBS3U B
rOCyA@PCTBEHHOM YIIPABA€HUM U BCKPBIBAIOIIWUX SBA€HUS U (PAKTBI, KOTO-
pble AOAJKHBI CTaTh IIPEAMETOM CYAeOHOTO pacCMOTPeHU.

I'pakpaHe ¥ UHCTUTYTHI AOAKHBL ONTMPATHCA Ha IIPeACKa3yeMoe U CIIPaBeA-
AWBOE€ IIPaBOCYAME, UTO BO3MOJKHO TOABKO B YCAOBUIX HE3aBUCHUMOU Cy-
AeOHOM cucTteMbl. HeKoTopble M3 MPaKTUYECKUX TapaHTUM TaKOW He3aBU-
CHUMOCTU MOTYT A€KaTh B IIAOCKOCTU PeEIIeHHs BONPOCOB HA3HAUEHUT U
CMeIlleHUsI CYA€U U TapaHTUPOBAHHOTO CPOKAa WX IIOAHOMOYMM, MaTepu-
AABHOTO M COIIMAaABHOTO CTaTyca U CIIeTUaAU3alluUu CyAel, obecrnedeHUsd
CIIPABEAAMBEIX U HE3aBHCUMBIX AMCIIMIIAMHAPHBIX IIPOIEAYP, & TakKKe 00y-
YaroluXx IporpamMM.

AaMbI U TOCITOAA!

A1obasi cucreMa KOHCTUTYIHMOHHOTO IIPABOCYAUS OTKPBITA AASL COBEPIIeH-
CTBOBAHWUAI. Me)KAYHapOAHBIe 00s13aTeAbCTBA B 00OAACTHU IIpaB YeAOBEeKa
IIpeAAaraloOT ITOAXOABI, KOTOPEIE OIIPEACAATOT BEKTOPLI, ITIO KOTOPEIM MOJKHO
ABUTATbCAd B 3TOM HAIIPABACHUMN. HpI/IHHI/IH OTKPEBITOCTH AOMAKEH IIpuMe-
HATBCA B OTHOIIIEHUU O(bI/ILII/IaABHBIX CYAe6HBIX AOKYMEHTOB. TpchnapeHT—
HOCTB CYAQGHBIX IIPOIIECCOB SABAAETCA CymeCTBeHHOfI FapaHTHeﬁ TOT'O, 4TO
rpa>XpaHe 6YAYT B COCTOSAHHHN OTCAEXHMBATH KAK 3dKOHBI, B TOM YMCA€ 3a-
IUInaromuyue uX KOHCTUTYIUOHHEBIE IIPDAB4, PEAAU3YIOTCS Ha IIPAKTHUKE. EU_];e
OAH KAIOUEBOM IITPUHITUII, KOTOpBIﬁ AONKEH OBLITH TapaHTHUPOBAH, - 3TO AOC-
TYIIHOCTB IIPABOCYAU. Fpa}KAaHaM AOAKHA OBITE IIpepOCTaBACHA I/IHq)OpMa-
qusi O TOM, KaK 3alulaTh CBOU IIpaBa B CyAdX, IIPABO HA ITOAYyYEHHEe oboc-
HOBAHHOTI'O CYAQ6HOI‘O pelieHnusa U IIpaBO Ha 06}KaAOBaHI/Ie, PAaBHO KaK H
APyTrue rapaHThUM CIIPAaBEAAMBOIO CY,A,e6H01"O paBGI/IpaTeABCTBa.

IToBecTka AHSI CETOAHSIIIHEM BCTPEUYM IPEAOCTABASIET BO3MOKHOCTHL OOMe-
Ha MHEHUHN MO IINPOKOMY CHEKTPY aKTYaAbHBIX BOIIPOCOB, U 4 yBEPEH,
YTO 3TO AACT IIOAOKUTEABHBIE PE3YABLTATHI.

7Kenaaro BceM BaM IIAOAOTBOPHBEIX AUMCKYCCHU.

BAaI‘OAapIO 3d BHHUMAHHE.




AOKAAABI!
REPORTS!
RAPPORTS!

! AOKAGABI IyGAMKYIOTCSA B IIOPSAKE MX IIPEACTaBAeHHS Ha KoHdbepeHIuH.
! The reports are published in the order of presentation at the Conference.
! Les rapports sont publiés a ’ordre de la présentation a la conférence.






I'APAHTHUN PEAAUBAIIVNA
OCHOBOIIOAATAIOIIINX
KOHCTUTYIIMOHHBIX IITEHHOCTEM HA
YPOBHE T'OCYAAPCTBEHHOMU IMTOAUTUKU
1 B OBIIIECTBEHHOMU ITPAKTUKE

I'ATYIK APYTIOHAH

Ilpedcedamens Koncmumyuyuonunoeo Cyoda Pecnybauxu Apmenus,
ynen Beneuuanckoti komuccuu Cosema Eeponbi

MsuoroyBa>xkaembil [Tpe3upeHT PecniyOauku ApmeHus!
YBakaeMble y4aCTHUKU MeXKAyHapOoAHON KOH(epeHIUn!
MHoroyBa>kaeMble TrocTu!

Mo AOKA8A OpTraHWYECKHU CBSI3aH C TEM MaTepPHaAOM, KOTOPBIN g IpeACTa-
BUA Ha oOcykpeHUe X EpeBaHCKOUM Me>XAYHApPOAHOU KOoHQepeHIUH, obpa-
11asCh K HEKOTOPHLIM IIOAUTUKO-IIPABOBLIM AepopMaliusM KOHCTUTYIIMOHA-
AM3Ma B TPAHCHOPMUPYIOMUXCA OOIIECTBEHHBIX CHUCTeMaxX. S He TOABKO
CUMTAIO0 TeMy He HCYepIlaHHOW, HO CUMTAIO0 TaK)Ke, YTO OHA cTanra Ooaee
3A000AHEBHOMH, TaK KakK AedopMaluy OCHOBOIIOAATAIOIINX KOHCTUTYIUOH-
HBIX IIeHHOCTEeN B OOIIeCTBEHHOU IIpaKTHUKe MHOTUX NEePEeXOAHBIX CTPaH
IpUOOPETAIOT CUCTEMHBIN XapaKTep.

OueBUAHO, UTO A IIEPEXOAHBIX CTPAaH TAABHAd 33apada TpaHcdopManuu -
YCTAHOBAEHUE KOHCTUTYLIMOHAAM3Ma M TapaHTUPOBAHWE YCTOMYUBOCTHU
KOHCTUTYIIMOHHBIX pa3BUTHU. [TocrepHee mpealloraraeT OAHOBPEMEHHO C
Konctutynuelr Haanune HEOOXOAMMOMW NOAUTUYECKOW U KOHCTUTYIIMOHHOU
KYABTYPBI, FaPAHTHPOBAHNE BEPXOBEHCTBA IIPABa IIOCPEACTBOM AEMOKPATHU-
YeCKUX MHCTUTYTOB, (pOpMUPOBAHWE HEOOXOAUMOM CpPEABI OOIeCTBEHHOIO
COTAQCHS, IIAIOPDAAM3Ma M TOAEPAHTHOCTH, IIOCAEAOBATEABHOe oOeclieueHne
OOIIeCTBEHHOI'O COTAACHUSl B OTHOLIEHUHU OCHOBOIIOAQTAIOIIUX IIPABUA OOIIe-
JKATHS U, OAAropapss UM, HAlPABACHHUE IIOAOKUTEABHOTO COIJMAABHOIO IIO-
TEHIIMaAd Ha IIPOrPecC W Pa3BUTHE.

M3BeCTHH TaK)Xe IPOTUBONOKA3AHUSA 3TOMY IIPOLECCY, UCXOAA U3 IPUH-
IIUNIOB CTAHOBAEHUS I'Da’KAQHCKOIro oOmjecTBa. PazBuUTHe KOHCTUTYIIMOHA-
AW3Ma He MOJKeT CAY’KUThb TeKylleld IMTOAUTUYECKON IIeAeCOOOpPa3HOCTH.
OHO He MOJXeT HapyllaTh 0AaAaHC paspeAeHUMs BAACTEM, IPUBECTH K Hapy-
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IIEeHUIO0 KOHCTUTYIIMOHHOT'O PaBHOBECHUS, CIIOCOOCTBOBATH CAMSHUIO IIOAU-
TUYEeCKUX, aAMUHUCTPATUBHLIX U 3KOHOMUYECKUX CUA. KOHCTUTYIMOHHO-
IIPABOBBIE MPOIIECCH HE MOTYT OCAAOUTH rapaHTHUM 3allIUTHI IPAB YEeAOBe-
Ka, OTPAQHUYUTh UX CBOOOABI, IPEMATCTBOBATh PA3BUTUIO CAMOYIIPaBACHUS.
Ilonarusa "npaBa dyenoBeka', “AeMokpaTusa” W “IPaBOBOE TI'OCYAQPCTBO"
BBLICTYIIAIOT KaK OpraHHYecKoe TPUEeAMHCTBO, U MMeHHO rapaHTHpOBaHUE
3TOTO - IleAb NPUHATHA ANOEPAAbHOM, AEMOKPATHUYECKOU KOHCTUTYIIMOH-
HOW AOKTPHUHBI, YCTAHOBAEHUS B CTpaHe KOHCTUTYIIMOHAAU3MaA.

B cBoO ouepepb, IpUHATHE TOM WAW WHON KOHCTUTYIIMOHHOW AOKTPUHBI
MAST AQHHOM CTpaHBI caMO MO cebe SIBASIeTCS TPU3HAHUEM CUCTeMbl HEKO-
TOPBIX KOHCTUTYIIMOHHO-IIPABOBLIX II€HHOCTEHN, 4TO BEIpa>kaeT BOCIIPUHSI-
Thle ¥ OCMBICAEHHBIE Ha TOCYAQPCTBEHHOM YPOBHE, @ TaKXKe B OOIeCTBEH-
HOM CO3HAQHUM INPEACTAaBAEHUS 00 OpTraHU3aluyi M Pas3sBUTHUU I'OCYAApPCTBa
u oO1lecTBa. ['AaBHas 3apadya B TOM, C OAHOM CTOPOHBI, HACKOABKO 3TO TIO-
AYYHAO OCHOBOIIOA@ralolllee 3HaueHUe Ha YPOBHE rOCYyAQpPCTBEHHOM IIOAU-
TUKHM U KaK 3TO OyAeT rapaHTUPOBAHO B OOIIECTBEHHOM IIPAKTUKE, C APY-
O - HACKOABKO TI'Pa’kAaHCKOe OOIIeCTBO TOTOBO JKUTh IO TaKOU CHUCTEME
IIeHHOCTEeMH.

MEI B 3TOM AOKAAA€, B IIEPBYIO OYepPeAb, MOMbITaeMCsI OOpaTUTLCS K obec-
[IeYeHUIO TapaHTHUU T'OCYAAPCTBOBEAUECKOI'O BOCIPHUATUS M pPearnsaluu
OCHOBOIIOAQTAIOIIUX KOHCTUTYIITMOHHBIX I[eHHOCTeH, UMesl B BUAY He IIpOC-
TO AOKTPHWHAABHBIE BOCIPHUATHSA, & PYHAAMEHTAABHBIN, CUCTEMHBIM U MHO-
roaKTOPHBIA XapaKTep MOAXOAOB UM IIPEACTAaBAEHUM OTHOCUTEALHO AaH-
HOI IPOOAEMEl Ha YPOBHE I'OCYAQPCTBEHHOM IIOAMTUKHU.

HNccrepoBaHre aKCHMOAOTMUECKUX NMPOOAeM KOHCTHUTYIIMU, B IEPBYIO OUe-
peAb, TpeOyeT BLIAEAUTH Te IJeHHOCTHBIE OCHOBBI, Ha KOTOPBIX 0a3upyeTcs
BCS KOHCTUTYIIMOHHAS CUCTEMA.

K cokaneHUIO, KOHCTUTYLIMOHHASA aKCHUOAOI'MS B Halllel A€WCTBUTEABHOC-
TH ellle He c(popMHPOBarach KaK CaMOCTOSITEABHOE Hay4YHOe HallpaBAEHUE,
U B 3TOU cepe MOUTH HET CUCTEMHBIX HCCAepoBaHUM. OAHAKO pellleHure
IpoOAeM KOHCTHUTYIIMOHAAM3AIUMU OOIeCTBEHHBIX OTHOIIeHUN 0Oe3 IAyDo-
KOT'O aKCHMOAOTHYECKOTO aHaAM3a IMOUYTU HEeBO3MOKHO.

Ilonarne "KoHcTuTynua" caMo 1o cebe uMeeT aKCUOAOTHYECKOe COAEepIKa-
HUe. DTO He O3HaYaeT IIPOCTO YCTAHOBAEHWE, OpPraHM3alusd, YUpesKAeHUe
WAM YCTQHOBAEHHBIE TPAHUIILI. BAecTdllle BOCIPUHAAU aKCHUOAOTHYECKUE
HIOQHCHI AQHHOT'O IIOHATHA ellle aBTOpHI u3paHHoro B 1837 ropy B Beneruu
ChAoBapsd HOBOTO apMSHCKOTO $3bIKa, KOTOPhIe OXapaKTepu3oBaru "KoHc-
TUTYIUIO" KaK "mpejpeabHBIe pelileHUsa U [IpoBupeHme Boxxue". OueBuA-
HO, YTO MBI IM€EeM AEAO He TOABKO C BBICHIMM ''pellleHneM’ KOHCTUTYHUPY-
IOIIeTO 3HaYeHMd, 3HAUUT C IIPaBOPEeryAupoOBaHueM, HO U B €T0 OCHOBE Ae-
XKUT boskecTBeHHOE ITO3HaHUE, AaHHAas CBEHIIIE IIeHHOCTHas cucTeMa, Bric-
uiee npoBupeHUe. CAepAOBATEABHO, TapaHTUPOBaHUE BepxOBeHCTBa KoHc-



TUTYLIUU IIPeAlloAaraeT rapaHTUPOBaHUe OCHOBOIIOAATAIONIUX KOHCTUTYIIHU-
OHHBIX IIeHHOCTEM B IIPABOBOM CHUCTEME, UX CUCTEMHOe IIPU3BaHUe K JKU3-
HU. OTH II€HHOCTU MMEIOT TaKyI0 XapaKTEPHYIO OCOOEHHOCTh, YTO He HO-
CAT CyOBEKTUBHBIU AMCKPEITMOHHBIN XapaKTep, OOIleCTBEHHBIM COTAACHEM
OHU CTAHOBSTCS TAABHBIMU U OOIE00S3aTEeALHBIMM XapaKTePUCTUKaMU
OBITUS M OOIIERKUTHSI.

Chepyrolllasi OCHOBHasA OCOOEHHOCTH B TOM, YTO 3TU LIEHHOCTU He MOTYT
MIPOSABAATBECSI U30AUPOBAHO, OHU CUCTEMATU3UPYIOTCSA HAa KOHCTUTYIIMOH-
HOM YpPOBHE M BBICTYIIAQIOT BO B3aUMOAOIIOAHEHWU W B3aMMOOOYCAOBAEH-
Hoctu. CAepOBATEABHO, HCKAIOUAd Ty WAM HHYIO OCHOBOIIOAATAIOUIYIO
KOHCTUTYLJUOHHYIO IIEHHOCTh, Ae(hOpMUPYS ee B OOLIEeCTBEHHOU IIPAKTUKE,
0a3upyaCch Ha UHBIX EHHOCTAX, HEBO3MOKHO KOHCTATUPOBATH CYIIIECTBEH-
HBIN yCIIEeX.

OCHOBHBIE aKCUOAOTMYECKHE XapaKTePUCTUKN KOHCTUTYIINY, KaK IIPaBUAO,
TIPEKAE OTPAa’kaloTCs B MpeAucAoBur OCHOBHOTO 3aKOHa, B OCHOBHOM, B
dopme HOopM-TIeaeti. OHU HaXOAAT CBOe AAALHEUITee CHCTEMAaTU3UPOBAHHOE
OTpaKeHNe B KOHCTUTYIITMOHHBIX HOPMaX-IIPUHIIUIAX, @ TakKKe B HOpMax U
TTIOAOKEHUSX, PETYAUPYIOIINX OCHOBOIIOAATAIOININE ITPABOOTHOIIEHWUS.

MBI TONBITAAUCE CAEAATH OOBEKTOM CPAaBHUTEABHOT'O aHAAM3a aKCHOAOTHU-
JyecKUe XapakKTepuCTUKU KOHCTUTyImi noutu 140 ctpan. ITepBoe 0600111e-
HUEe 3aKAI04aeTcsd B TOM, UYTO TPYAHO HauTu KOHCTUTYyIIHMIO KaKOM-AHuOO0
CTPaHbI, B KOTOPOU ITEHHOCTHO-CUCTEMHBIE TTOAXOABI OBLIAM OBl aOCOAIOTHO
TOKAECTBEHHBI KOHCTUTYIIMU APYrOM CTpaHbl. Kakpasa cTpaHa MpUHUMAET
CBOIO AOKTPMHY KOHCTUTYLIMOHHOM aKCHOAOTHHU. DTO €CTECTBEHHO U CBU-
DETEABCTBYET, YTO KOHCTUTYIUSA - 3TO HEe 3KCHOPTUPYEMBIM UAU UMIIOPTH-
PYEMEBII TOBap, a IOCTPOEHHOE Ha IIeHHOCTHO-CUCTEMHBIX OOOOIIEeHUAX
AAHHOTO COIIMAABHOTO OOIEeCTBa, AQHHOTO IOCYAAPCTBA B3aMMOCOTAACHE B
OTHOUIEHUU OCHOBOIIOAQTAIOIIUX ITPABUA OOIIEKUTHUL.

Bropoe: 3HauuTeabHasa dacTth crpaH (CLIA, Vicnanusa, UHAMG, ApreHTHHA,
Poccuiickasa ®epeparnusi, MoapoBa, ApMeHUd U T.A.), B IEPBYIO OUYepPEAb,
CAEAAAM IIOIBITKY 3aKPENUTh B IIPEANCAOBUU KOHCTUTYIIUM aKCUOAOTHYEC-
KHe OCHOBBI OCHOBHOI'O 3aKOHA KaK KOHCTUTYLIUOHHYIO HOPMY-LIeAb. I1pu-
4eM, aKIeHTHUPYIOTCS TaKue IIeHHOCTH, KaK IIPAaBOCyAue, CBOOOAQ, PaBeH-
CTBO, OpaTCTBO, TOAEPAHTHOCTh, T'PA’KAQHCKAsA COAUAAPHOCTD, IIOAUTHAYEC-
KUU IIAIOpaAu3M, 0e30IIaCHOCTh I'OCYAAPCTBA, OAArOIIOAyYMEe IIOKOAEHUY,
AEMOKpaTHs, BEpPXOBEHCTBO IIpaBa, AOCTOUHCTBO YeAOBEKa, yBa’keHHue U
3aIIUTa €ro IpaB, MeKAYHAPOAHOE COTPYAHMUYECTBO M T.A. AEUCTBUTEAB-
HOCTBh TAKOBQ, YTO B IIPEAMCAOBHSAX KOHCTUTYIIMM PA3HBIX CTPAH AKIeHT
AeAaeTcs TOABKO Ha YacCTh 3TUX [eHHOCTel, IPUHUMAasd 3a OCHOBY UX IIpU-
OPUTETHOCTH AAS AQHHOTO OOIIecTBa.

TpeTbe: BO MHOI'MX CTpaHaX KOHCTUTYIUUW B KOHKPETHBIX CTATbsX 3daKpell-
MASIFOT TAKYIO TPYIIITY HeHHOCTeﬁ, KOTOpasaA AEeXXUT B OCHOBE pEeranaMeHTUpPO-
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BaHUSA KOHCTUTYIIMOHHO-IIPABOBLIX OTHOLIleHUU. Hanpumep, cratbsa 1 Konc-
uTynun OxHO-AdpUKaHCKOU PecniyOAMKM yCTaHaBAMBAET, YTO 3Ta CTPa-
Ha - AEMOKpPATU4YeCKOe TOCYAAPCTBO, OCHOBAHHOE Ha TaKUX II€HHOCTAX, KakK
AOCTOMHCTBO YeAOBeKa, IIPpaBOBOe PaBEHCTBO, obeclieueHue IMporpecca
IMpaB 1 CBOOOA, MCKAIOUEHME pacu3Ma U AMCKPUMMWHAIINM, BEPXOBEHCTBO
KoncTutyum, BAACTh 3aKOHQ, a TaK)Ke BCeoOlllee M30MpaTeAbHOE IIPaBo,
€AUHBLIM HAIlMOHAABHBINM OOIIMNM M30UMpaTEeAbHBIM peecTp, CUCTeMa MHOTO-
naptutinoctu. A ctaTesa 3 KoHcTUTyIMKu XOpBaTUM YCTaHaBAMBAET, UYTO CBO-
00Aa, paBeHCTBO, HAlTMOHAABHOE PaBHOMNpPAaBUE, MUPOTBOPUYECTBO, COITMAADL-
Hasi CIIPaBEAAUBOCTh, YBaskKeHHe IIpaB UYeAOBeKa, HeIPUKOCHOBEHHOCTH
COOCTBEHHOCTH, OXpaHa IPUPOABI U OKPY KAIOIel CPeAbl, BEPXOBEHCTBO
IMpaBa U AeMOKpaTU4yecKasi MHOTOIIapTUMHAS CHUCTeMa SBASIOTCS BBLICITUMU
IIeHHOCTSIMU KOHCTUTYLIMOHHOTrO CcTposl PecriyOauku XopBaTus.

Crarbst 3 KoHcTuTynuu PyMBIHMU TaK’Ke yCTaHaBAWBAaeT, 4To PyMbIHUS -
IIPAaBOBOE, AEMOKpPATUUYECKOe U COITMAaAbHOE IOCyAapCTBO, B KOTOPOM AOC-
TOMHCTBO YEAOBEKa, ero IpaBa U CBOOOABI, CBOOOAHOE pPa3BUTHE AMYHOC-
TH, CIPABEAAUBOCTH Y TOAUTHYECKUU TAIOPAAM3M SIBASIOTCS BBICIITUMU
IIeHHOCTSIMU U rapaHTUPYIOTCS.

Crarbs 2 Koncturynuu OpaHIuN yCTaHAaBAMBAET, YTO AeBU3 PecnyOAMKU
"CBo0op@, PaBencTtBo, BpaTcTBo". 9T AeBH3bl OpaHITy3CKOM PEBOAIOIIUN
Ha KOHCTUTYILIMOHHOM yPOBHE OBIAUM OIleHEeHBI KaK I'AaBHBIe KaueCTBEHHEIe
XapaKTEPUCTUKHU OOIeXUTHd. OHU NPEANIOAATAI0OT BHYTPEHHUU MUD YeAO-
BEKa, BCe ero COIlMaAbHBIE CBSI3HU, OIIEHKY ero OOIeCTBEHHOro OBITHSA, U B
5TON Cpepe BCe IPOSBAEHMS CaMOPEeaAu3allud AOAKHBI, B IIEPBYIO Ode-
peAb, OCMBICA€HHO 0a3HUpOBATHCS HA 3TUX LEHHOCTIX. DTO TakyKe Ay4lllee
CBUAETEABCTBO TOTO, UTO, IPEXAE BCETO, OCHOBOIIOAATAIOINE KOHCTUTYIU-
OHHBIE IIEHHOCTU AeAaloT KOHCTUTYIIMIO JKUBYIIEN PEaAbHOCTBIO. YKa3aH-
Hble IIOHATHS Ha KOHCTUTYIJMOHHOM yPOBHE IIOAYYAIOT PearbHOE COAEeprKa-
HHMe KaK OCHOBOIIOAAraloljye CUCTeMHO-I[eHHOCTHEBIe, COIIUaAbHO-KYABTYP-
HBIe OPHUEHTHUPHI COIIMAABHOTO OOIIleCTBA.

Ilo myT yTOYHEHMT M 3aKpPENAEHUS OCHOBOIIOAATAIOIINX KOHCTUTYIIMOH-
HBIX IJ€eHHOCTEeM B (pOpMe KOHKPETHOMN HOPMBEI IIOIIAM TaK>Ke YAeHBI KoH-
BeHTa 10 paspaboTke EBpomerickoit KOHCTHUTYyIIMU, KOTOpble BO BTOPOU
craTbe KOHCTUTYIIMOHHOIO COTAQIIeHUs], IPEeACTaBA€HHOIO Ha paTuduKa-
OUIO0 CTpaH EBpormeiickoro corwoa3a, 3akpenuan egsHoctu Coroza: “Coro3 oc-
HOBaH Ha TAaKHUX ILIEHHOCTHAX, KaK YeAOBedyeCKOe AOCTOMHCTBO, CBOOOAQ,
A€MOKpaTus, paBeHCTBO, BEPXOBEHCTBO IpaBa U yBa)keHUe IIPaB YeAOBe-
Ka. JTH IIeHHOCTU o0uiue AAS CTPaH-4A€HOB, OOIIECTBY KOTOPBIX Xapak-
TEepPHbl HeAONylleHHe AWCKPUMHMHALUM, MOAIOPaAu3M, TOAEPAHTHOCTb,
NpaBOCyAWe U COAMAAPHOCTL'. HecMOTps Ha TO, 4TO 3TOT AOKYMEHT He
OBIA TIPU3BaH K XKM3HU M AHCCAabOHCKOe coTAallleHne o EBpomeiickoM co-
103e 2007 ropa He COAEPKUT MOAOOHOU KOHKPETHOM CTaThbU, BMECTe C TeM
OYEBHAHO, YTO Ha YPOBHE KOHCTUTYIIMOHHOW aKCHOAOTMH EBpomenckoro



COI03a AdHA YeTKasg U BCeoOBbeMAIas (OPMYAUPOBKA, KOTOPas SIBASET-
CS1 IIeHHOCTHO-CHUCTEMHOM OCHOBOM IUBUAM3AIIMOHHOW OPUEHTHUPOBKU U,
IO HalleMy MHEHWIO, 3HAQUUTEABHBIM IIIarOM B OOAACTH KOHCTUTYIIMOHA-
AM3Ma.

YeTBepToe: MHOTHE CTPaHBI, He 3aKPEIAss B OTAEABHOM CTaThbe OCHOBHLIE
aKCHOAOTMYECKYe XapaKTEePUCTUKU KOHCTUTYITUH, BMECTe C TeM, B Pa3HbIX
CTaThbgIX 00OpalaroTcsa K 3ToMy. [IprueM, OCHOBHOM IIOAXOA TaKOB, UTO IIPO-
SIBASIETCS IIOAYEPKHYTOE OTHOIIEHWe K IIpaBaM M OCHOBHBIM CBOOOAAM Ue-
aoBeka. Hampumep, crates 2 Koncturtyrnmu Poccutickont Depepaniin ycra-
HaBAMBAET, YTO YEAOBEK, €ro IpaBa M CBOOOABLI SBASIOTCA BBICHIEM IleH-
HOCThIO. [Ipu3HaHue, COOAIOAEHHE UM 3allluTa IIpaB U CBOOOA UeAOoBeKa U
rpa’kpaHMHA - 00S3aHHOCTb TOCYAQPCTBA.

Coraacuo cratbe 3 KoHcTuTynmu ApMmeHuu: "HeaoBeK, ero AOCTOUHCTBO,
OCHOBHBIE IIpaBa M CBOOOABI SBASIOTCS BBICIIEN II€HHOCTBHIO. ['0CypAapCTBO
obecrieynBaeT 3allUTy OCHOBHBIX IIPaB M CBOOOA YEeAOBEKa M rpa>kAaHMHA
B COOTBETCTBUU C IIPUHIIMIIAMU ¥ HOPMaMU Me>XAYHApPOAHOro IipaBa. ['ocy-
DAPCTBO OT'PaHMUYEHO OCHOBHBLIMU IpaBaMU U CBOOOAAMU UeAOBeKa U Irpak-
AAHWHA, IBASIOIINMUCSI HETIOCPEACTBEHHO AEMCTBYIOIIUM IIpaBoM’. PaBHO-
IeHHble (POPMYAMPOBKU MOKHO BCTPETUTH TaK)Ke B KOHCTUTYIMIX MHOTUX
Apyrux crpaH (Hanpumep, I'epmanug, cratea 1; I'py3us, craTtesa 7, YKpau-
Ha, ctathsd 3 U T.A.). [lopOOHBIE HOPMEI, OCHOBBIBAsICH HA TEOPHUIO €CTeCT-
BEHHOTO NIPaBa, KOHKPETU3UPYIOT aKCHOAOTMUYECKHE ITOAXOABI ITPAaBOBOTO,
AEMOKPATUUECKOTO TOCYAAPCTBA OTHOCUTEABHO OCHOBOIIOAATAIOINX KOHC-
TUTYLIMOHHBIX PeIleHul, CTaBs B UX OCHOBY IPHUHIMII BEPXOBEHCTBA IIpa-
Ba. DTOT IIOAXOA XapaKTepeH TaK)Ke TaKUM MeKAYHapOAHBIM OCHOBOIIOAA-
raroluM AOKyMeHTaM, KakK BceoOmlag aekaapalmgd OpaB 4YeAOoBeKa, EBpo-
melckasi KOHBEHITUS O 3allluTe MpPaB YeAoBeKa U OCHOBHBIX CBO0OOA, Mex-
AYHapOAHBIe IIaKTHL 1966r. u T.A.

OOIIHH TTOAXOA, TaKOB, YTO OCHOBOIIOAATAIOIINE KOHCTUTYITMOHHBIE T[eHHOC-
TU IPU3BIBAIOTCS K JKM3HU ITOCPEACTBOM WHCTUTYTA IIpaB M CBOOOA M APY-
TUX KOHCTUTYIIMOHHBIX MHCTUTYTOB, & IIPEOAOAEHIE BO3HUKIIIEH MEXXAY HU-
MU KOAAM3BUU SIBASIETCS OAHOM M3 Ba’KHEHINMX 3aAa4 TapaHTUPOBAHUS Bep-
XOBeHCTBa KOHCTUTYTIUM, UMes B OCHOBE TTPUHITAT BEPXOBEHCTBA ITPAaBa.

IIatoe: B KOHCTUTYIMOHHBIX PEIIEeHUSIX ITPaBOBBIX AEMOKPATUUYECKUX
CTpaH oOCOOyI0 Ba’XHOCTb IJ€eHHOCTHO-CHUCTEMHOTO OOOOIIeHUs UMEIOT
NIPUHIVILI HAPOAOBAACTHUS, Pa3jpeAeHUus U cOaraHCHPOBAHHOCTU BAACTeH,
rapaHTUPOBAHUS OOIIEero, paBHOIO U IPSIMOTO N30HUPAaTEeABHOI'O IIPaBa, Bep-
xoBeHcTBa KoHcTUTyIuu, oOecmedyeHUsT MOAUTHUIECKOTO TIAIOPAAM3Ma,
NIPHU3HAHUSA U 3alIUTHL IIpaBa COOCTBEHHOCTU, UCKAIOUEHHUS AMIIEHUS IIpa-
BOCYO'BbEKTHOCTH YeAOBeKa U P APYTUX IPUHIIUIIOB, KOTOPHIE, KaK IIpa-
BHUAO, COCTaBASIOT OCHOBY KOHCTUTYIIMOHHOTO TOPSAKA AQHHOW CTPAaHHL.
OTHW TPUHIUNBEI B KOHCTUTYIUSX Pa3HBLIX CTPaH KOHKPETU3UPYIOTCS IIO-
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Pa3sHOMY, OAHAKO B CBOEH CYIIJHOCTH UMEIOT OAHY U Ty K€ aKCHOAOTHYeC-
KylO0 OCHOBY.

Bo Bcex yKa3aHHBIX NPOSIBAEHUSX OCHOBOIIOAATalolfe KOHCTUTYIIMOHHBIE
IIEHHOCTU COCTABASIOT CHUCTEMHYIO I[EAOCTHOCTB U AeAal0T KOHCTUTYLIO
JKUBYIIEN PearbHOCTBIO, KOTAQ Ha 3TOM II€eHHOCTHO-CUCTEMHON OCHOBe 0a-
3UpyeTcsl TaKyKe BCS IIpaBOBasi CUCTeMa, IPaBOIIpUMeHUTeAbHAs IPAaKTHUKQ,
BECh KOMIIAEKC MEXKAWYHOCTHBIX OTHOIIEHHWH M B3aUMOOTHOIIEHUU YeAO-
BEK-TOCYAQPCTBO, KOTAQ 3TU IIeHHOCTU AAS KA’KAOTO KOHKPETHOI'O UHAWBU-
AyyMa B TapaHTHPOBAHHOU POPME CTAHOBATCH ABUJKYIEN CUAON OBITHL.

IToneITaeMcs 0OPATUTHCSA K 3TOMY BOIIPOCY TaK’Ke C TOYKU 3PEHMs OOIIeCT-
BEHHOM TIpakTUKU. [TOAOOHBIY aHaAU3 51 MPEACTaBUA ellle Ha EpeBaHcKoM
MesXKpayHapopHoU KoHdepeHnuu 2005 ropa. B HacTos1eM pAOKAaAe XOUy CAe-
AQTh CAEAYIOIVie OCHOBHBIE aKII€HTHUPOBKU:

- BO-II€PBBIX, HACKOABKO OCHOBOIIOAAT'dlOIIVe KOHCTUTYIHMOHHBIE ITeH-
HOCTH PABHOIEHHO BOCIIPUMHUMAIOTCS, TAPAHTUPYIOTCA U IIOCACAOBA-
TEABHO PEAAUM3YIOTCS Ha YPOBHE FOCYAapCTBeHHOfI IIOAUTUKH,

- BO-BTOPBIX, HACKOABKO T'dPMOHHNYHBI AKCHOAOTHMYECKHE BOCIIPUATHUA
KOHCTI/ITYH;I/II/I Oﬁ].L[eCTBOM 1 BAACTAMU,;

- B-TPEeThbUX, KaKre OCHOBHBIE TEHAEHITUU U OCOOEHHOCTH B 3TOU OoOAAac-
T UMEIOTCSI B MEePEeXOAHBIX CTpPaHaX WM KaKOBLHI OCHOBHBIE BBHI3OBHI.

AAdg OTBeTa Ha IIOCTaBA€HHBIE BOIIPOCHI XOUy IIpeXAEe NPEeACTaBUTh HEKO-
TOPBIE PE3YABTATHI IIPOBEACHHOIO HAMU aHAAW3a. BBEIAM M3y4YeHBI IIpoliec-
CBI, UMEeBIIIMe MeCTO B 29 CcTpaHax 3a IIOCAepAHUe BoceMb AeT. OCHOBHaAA Xa-
PaKTEepUCTHKA 3THUX CTPAH B TOM, YTO OHM OBIAM HOCHUTEAIMHM NPEXHUX
KOMMYHUCTUYECKHUX OOIIeCTBEHHBIX OTHOIIEHNUMN U HBIHE OKA3aAUCh B TpPeX
KAQ4eCTBEHHO PAa3HBIX cuUcTeMaX. [lepBble U3 HUX - cTpaHbl BocTrounoi Es-
pOIBI, CTaBlINEe YAeHaMU EBpPOIIECKOro corw3a. BTopyro rpynmny npeacras-
ASIOT ellle He CTaBlIMe yaeHaMu EBpomnerickoro coio3a BaakaHckue cTpa-
HBI. B TpeTbio rpynmny BxopdaT cTpaHbl-uAeHBl CHI. AAd aHaAuM3a MBI ITOAB-
30BaAMCh Takke mHGoOpMaIlued opranmsanum Aom cBobopbl CIIA. Pac-
CUMTAHHBIM 3TOM OpraHu3anyel MOKa3aTeAb WHTErPAABHOIO YPOBHS Ae-
MoKpatuu 3a 2008 rop B mepBOM rpyIle CTpaH B 2.51 pa3 BEHIIIE IO CPaB-
HEHUIO C TpeThkel rpymiou u B 1.75 pa3 - co BTOpoM rpyumnou. B To xe
BpeMs, €CAU B IIEPBOU I'PYIIIE 3a IIOCAEAHUE BOCEMB AET 3TOT YPOBEHB IIO-
BBICUACS Ha 3 IIPOIIEHTa, @ BO BTOPOM Ipylme - Ha 17 IPOIIEHTOB, TO B
crpa"ax CHI - monusuaca Ha 10 mpoIeHTOoB.

OO6oO1IeHHbIe XapaKTEePUCTUKU I'Pa’KAQHCKOro oOiecTBa B 1-ou m 3-eit
IrpynIIax OTKAOHAIOTCA B 2.9 pas, B IepBOM M BTOpOU rpymnnax - B 1.79 pas.
AMHaMMKa 3THUX NIOKa3aTeAel 3a IIOCAeAHNe BOCeMb AeT TakKoBa: 1-ag rpymn-
Ia - yAyudllleHre Ha 19 npoieHToB, BO 2-04 - Ha 24 NPOLEHTa, a B TPETheU
IPyIIIE 3apPETUCTPUPOBAHO YXYAlIleHUe Ha 4.4 IIPOILEeHTa.



AeMoKpaTuueCcKuil ypoBeHb N30UPATEeAbHBIX IIPOIIeCCOB B TPeThel I'pyIile
yCcTynaer nepsoy rpyune B 3.21 pas, BTopoi - B 1.68 pa3. AuHaMHuKa 3a BO-
CeMb AET CAeAyIomasa: 1-ad rpymnia - yAydllleHue Ha 4 IpOIleHTa, BO 2-0U -
Ha 22 TpOIleHTa, @ B TPEThel IPylie 3aperuCTPUPOBAHO YXYAIIEHUE TOAO-
JKeHUs Ha 13 IpOIleHTOB.

[TpusepeM ellle OAHO CpaBHeHUe. YPOBeHb HE3aBUCHUMOCTHU CyAeOHOU BAAC-
T B 1-0OU IpylIle o CpaBHEHUIO C 3-ei BhIIe B 2.601 pa3, IO CpaBHEHUIO
co 2-ou - B 1.98 pa3. AnHaMHKa 3a BOCEMBb AET CAEAYIOIAd: B 1-0i rpymme
- YAy4IlleHHE Ha 6 NPOIEeHTOB, BO 2-04 - Ha 15 IpOIEHTOB, & B TpPeThel
rpyllle 3apeTuCTPUPOBAHO YXYAleHUe IIOAOKeHUS Ha 9 IPOIIEHTOB.

[MTopoOHBIE TEHASHIIMM HaOAIOAAEM TaKKe B cdepax CBOOOABLI MeYaTH, CO-
Aep>KaHMs U XapaKTepa ylpaBAeHUs, 60pbObl ¢ KOpPYyHIiue u Apyrux. Bece
9TO CBUAETEABCTBYET, YTO HECMOTPSI Ha TO, UTO B M3yYEeHHBIX 29 cTpaHax
Ha KOHCTUTYIIMOHHOM YPOBHE C aKCHMOAOTUYECKOUW TOYKU 3PEHMS KOHCTA-
TUPOBaAHBI PABHOIIEHHBIE ITO3UIINN, OAHAKO KOHCTUTYIIMOHHAS IpPaKTUKa
UMeeT COBepIIeHHO MHYIO KapTUHY.

[No marieMy MHEHUIO, TPUYUH 3TOTO HECKOABKO. IIpeskpe BCero, HaCKOAb-
KO Ha KOHCTUTYIIMOHHOM YPOBHE IIPOSBA€HA IIOCAEAOBATEABHOCTH KaK B
NA@HEe TapaHTUPOBAHUS CUCTEMHOU IIEAOCTHOCTM OCHOBOIIOAATAIOIINX
KOHCTUTYIIUOHHBIX IIEHHOCTEHN, TaK U rapaHTHUPOBAaHMWSA pearnu3alliu HOPM-
1eAed U HOPM-TIPUHIUIIOB B caMo¥ KoHCTUTYyIIUM. OTO OTHOCUTCA U K pe-
TYAUPYIOUIMM KOHKpeTHBIe IIPaBOOTHOILIEHNS KOHCTUTYIIMOHHBEIM HOPMaM,
U K CUCTEMe CAEpP’KeK U IIPOTUBOBECOB, & TaK’Xe K MHCTUTYTy OIpaHuue-
HUS TPaB U OCHOBHBLIX CBOOOA YeAOBeKa. DTO O3HAydaeT, UTO IIepBLIe aHa-
AU3BL B c(pepe KOHCTUTYIIMOHHOU AMArHOCTUKU HAAO HAYATh C BLIIBAEHUSI
33A@4 BHYTPUKOHCTUTYIIMOHHOM CaMO3alIUTEL. AeAO0 B TOM, 4TO B 3TOU
chepe 3HAUUTEABHBI IIPOOEABI U HEPELIEeHHBIE 3aAa4l, KOTOPHIE, TIOKAAYH,
MOTYT CTaTh IIPEAMETOM OTAEABHOTO OOCY>KAEHUS.

Bropoe, 0cOOeHHO AASl IEPEXOAHBIX CTPAH TAABHEBEIE AePOPMAIIUM UMEIOT
MeCTO B IIPABOTBOPYECKOM IIpoliecce, KOTAQ, Ka3aroch Ovl, “3a0bIBasg” oc-
HOBOIIOAQTaolllie KOHCTUTYLMOHHBIE IIeHHOCTH, IIpaBOperyAupoBaHUE
OOABIIIE UCXOAUT U3 TEKYIEeN [[eAeCOOOPa3HOCTH. B 3TOM Tak’Ke IpUYMHA
TOTO, YTO BO MHOTMX CTPaHax, B TOM YHUCAe B ApMeHUHU, OpPraHbl 3aKOHO-
DATEABHOM, MCIIOAHUTEABHOM M CyAeOHOU BAACTEM, a TakKe Ha YpOBHE
MEeCTHOI'O CaMOYyIIpaBA€HUS, IIOPOI0 OOPAIaloTCA K 3aAad4aM KOHCTUTYIIHU-
OHHOCTU IOYTU NPUHYAUTEABHO, HATAAKUBAsSCh Ha HEIOCPEeACTBEHHLBIEe
KOHCTUTYIIMOHHEIE penaTcTBud. He caydaliHO, HampuMep, 9YTO CKOPO HC-
TIOAHUTCS TPU T'OAQ, KaK B Pe3yAbTaTe KOHCTUTYIIMOHHBLIX HW3MeHEHUU B
ApMeHHU IIpepOCTaBA€Ha BO3MOJKHOCTBH oOpallaTbCsa B KoOHCTUTYIIMOH-
"B Cya IO BOIPOCY KOHCTUTYLIMOHHOCTH HOPMATHUBHBIX aKTOB Ilpe3u-
peHTy PA, opHOUM maATou dactu apenyraTtoB HamuonaavHoro CoOpaHug,
[TpaBUTEABCTBY, cyAaM, 'eHepaAbHOMY IPOKYpPOpPY, 3alIUTHUKY IIpaB de-
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AOBEKa, OpraHaM MeCTHOI'O CaMOYIIpaBAeHUS. BBIA Tak’ke BHeCeH UHCTHU-
TYT UHAUBUAYAABHEBIX JKan00. 3a 3TOT Ilepuop BpeMeHu 1/5 penyraTos Ha-
nuoHaabHOTO CoOpanma PA, TIlpaButeabcTBOM PA, opraHamMu MeCTHOTO
CaMOyHIpaBAe€HNS He OBIAO TOAHSATO HU OAHOTO BOIIPOCA OTHOCUTEABHO
KOHCTUTYIJMOHHOCTU IIPABOBEIX aKTOB. [TouTH 3a Tpu ropa o OAHOMY 3a-
SIBAEHUIO IIPEACTABUAU CYABI U ['eHepaABHBIM NPOKYPOP. OTO B TOM CAY-
yae, KOTAAQ ellle He BBIIOAHEHBI TPeOOBaHUA IMEPEXOAHOTO TOAOKEHUS
ctatbu 117 KOHCTUTYIIMU OTHOCUTEABHO IIPUBEAECHUS B T€UYeHHE ABYX AT
AEMCTBYIOIINX 3aKOHOB B COOTBETCTBUE C U3MeHeHHAMH KoHcTuUTynuu. B
TOo Xe BpeMda KoHcTuTynuoHHBIN Cyp IIOAyYHMA OOAee Tpex THICAY WH-
AVBUAYAABHBIX >XKaA00, ¥ Ha OCHOBAHUU OOAee COPOKA 3agBAECHUU I'Pak-
DAH AECSATKU TOAOKEHUU 3aKOHOB OBIAM NPU3HAHBI IPOTHUBOpPEYalluMU
KoncTutynuu u HepelCTBUTEABHBIMU.

Eite opHa m3 CYIIeCTBEHHBIX OCOOEHHOCTEN TEePEeXOAHBIX OOIIECTB B TOM,
YTO OCHOBOIIOAAQTaloIe KOHCTUTYILIMOHHBIE ILIEHHOCTU YTBEP>KAQIOTCS B
YCAOBUSIX KOHCTHUTYIIMOHHO TapaHTHUPOBAHHOT'O IIOAUTHYECKOTO U UAEONO-
TMYEeCKOTr0 TMAIOPaAM3Ma, KOTOPhLIE, OAHAKO, B CBOIO OYepPeAb, HaXOAATCS B
9MOPUOHAABHOM COCTOSSHUU 1T€HHOCTHO-CUCTEMHOTO CTaHOBAEHUS. B aTux
YCAOBUSIX Ha 3Talle NPUHATHUS 3aKOHOB 3@4acTylo He obeclieunBaeTcCs He-
OOXOAWMMBINA YPOBEHB OOCY’KACHUM M CUCTEMHOU PerraMeHTaluy IIPOOAEM.
SIpKUM TIPHUMEPOM ITOTO MOTYT CAYKUTH KpaHe (hopMarbHBbIE ITPOIECCH
O0Cy>KAeHUS U ONpuHATUA usMeHeHun CypeOHOro Kopekca PA m Yroaos-
HOTO U ['pa>kpA@HCKOIO IIPOLIeCCYaAbHBEIX KOAEKCOB Ha BHEOUEPEeAHBIX 3ace-
paHugax HanwmonaavHoro CoOpanua PA 2007r. Pe3dyabTaTomM CTaaro TO, 4TO
BCero 4yepe3 HECKOABKO MecdlleB PSAA IMOAOKEHUM IIPOIeCCYaAbHBIX KOAEK-
coB KoucturynnonusiMm CyAOM OBIA TPU3HAH TpOoTHUBOpedaiiuM KoHCTUTy-
WU 1 HeACHCTBUTEABHBIM.

Tpetbe, "pAedopManum BTOPOTO 3Tama’ MPOAOAKAIOT PACIPOCTPAHATHCSA B
IIPABOIIPUMEHUTEABHOU IIPAKTHUKE, KOTAQ TaK Ha3bIBaeMas '3aKOHOAATEAb-
Had I1eAeCcOO00pa3HOCTh' NIPU3BIBAETCA K JKU3HU ''CYOBEKTUBHOM IIeAeCO00-
Pa3HOCTBHIO" C TOYKM 3PEHHUSI PeaAm3allui MepPKaHTUABHBIX MHTepecoB. Ha
5TOM YPOBHE OCHOBOIIOAQrarollie KOHCTUTYIJUOHHBIE IJeHHOCTH 4Yallle UI-
paioT POAb ABIMOBOM 3aBECHl AASI peaAn3alliy OT UMeHM 3aKOHa ITOAUTHU-
YeCKOU U AMYHOU IlerecooOpasHocTH. Ha 3ToM 3BeHe HU30K TaKke ypo-
BeHb aKCHOAOTHMYECKOI0 BOCIPHUATHSA KOHCTUTYIIMM M KYABTYPHI, KOTOPBIYU
YacTO IPHUBOAUT K AHTAroOHMW3MY I'OCYAAQPCTBEHHOI'O MU OOIIeCTBEHHOTO
BOCIIPUATHUS 3TUX IJeHHOCTeM. B pe3yAbTaTe IOCA€AHErO pacTyT HaKOIIAe-
HUSI OTPUIIATEABHOM OOIIeCTBEHHOMN 3HEPTUU, KOTOphle, HaOpaB KpUTHUYEC-
KYyIO MacCy, MOTYT CO3AATh B3PBIBOONACHYIO CUTyanuio. HecaydaiiHO Tak-
>Ke TO, YTO KOHCTUTYIIMOHHBIE CyABl MHOI'MX CTPaH 4acTO IIPU3HAIOT HOP-
My 3aKOHa AQHTHUKOHCTHUTYIIJMOHHOW BMeCTe C AAQHHBLIM el IIpaBoIIpuMe-
HUTEABHOU MPAKTUKOM COAep KaHUEM.



OcHoBomnoAaramnye KOHCTUTYIIMOHHBIE IEHHOCTU B OOI[eCTBEHHOU IIPaK-
TUKe MOI'YyT FapAaHTUPOBAHHO BOIIAOLIATHCS B JKU3Hb TaM U B TOHU CTENEHU,
TA€ U B KQKOU CTEIlleHU yTBEP’KACHUE KOHCTUTYIIMOHHOU A€MOKDPATUU SIB-
ASIeTCSI CTeP’KHEBOM 3apadyell rOCyAApPCTBEHHOM IOAUTHMKH, OHO He 00ycC-
AOBAEHO TeKyllel ILeAnecoOOOpasHOCThIO, OOeClleYeHBl pearbHOEe pasjene-
HUe 1 OarQHC BAACTEM, HAPOAOBAACTHE U3 AO3YHIA CTAAO JKUBYILEH peanb-
HOCTBIO, K&XKAO€ IIPABOBOE PEIIeHNe UCXOAUT U3 IIPUHIIUIIA BEPXOBEHCTBA
IIpaBa, MMes [eAbI0 CTAHOBAEHHE CIIPABEAAMBOIO OOIEeCTBa, KOTOPOE sIB-
ASIETCSI OCHOBHOU TrapaHTHel CTAaOMABHOCTU U PA3BUTHUS.

Yrto MemaeT atoMy? [lo HaleMy MHEHHUIO, €CTb MHOXXECTBO HPUYUH, U3
KOTOPBIX OCOOEHHO XOTEAOCh Obl BHIAEAUTD:

WHEePIIUIO MBIIIACHUS, MEHTAAUTETa U HEAOCTATOK KOHCTUTYIIMOHHOMU
KYABTYDBHI;

- HU3KUM ypOBEHb IIPABOCO3HAHUA U HEAOCTATOUHYIO IMOAUTHUYECKYIO
BOAIO BAQCTE€M B HAIIPABACHUM €r0 IIOAHATHSA;

- HeAOCTAQTOUHbIe TapPaHTUN AeeCIIOCOOHOCTU I'OCYAAPCTBEHHEIX AeMOKpa-
THYECKUX CTPYKTYP ¥ HECOBEPIIEHCTBO IIOAMTUYECKUX WHCTUTYTOB;

- HeCOBepIIeHHLIEe KOHCTUTYIMOHHBIE M 3aKOHOAAQTEABHEBIE peIIeHUd,
HCKa>XKeHHOEe BOCIIPUATHE U PEAAN3aIlUuI0 OCHOBOIIOAATAIONIINX ITPHUH-
IIUIIOB KOHCTUTYIIMOHHOU A€MOKPATHUM B 3aKOHOAATEABHOM MOAUTHKE
U MIPaBOIPUMEHUTEABLHON IIPaKTUKE;

- TaKOe CpallleHue NOAUTUYECKUX, JKOHOMUUYECKUX U aAMUHUCTPATUB-
HBIX CHA, KOTOpOe OrpaHUYMBaeT Pearn3allui0 OCHOBOIIOAATAIOIINX
KOHCTUTYIIMOHHEIX [IeHHOCTeN 0e3 ux AepopManuu B OOILIeCTBEHHOMU
IIPaKTUKe;

BBICOKHY YPOBEHb KOPPYIIIUH, IOKPOBUTEABCTBA M TEHEBBIX OTHOIIIE-
HUMH;

- OOYCAOBAEHHYIO YKAa3aHHBIMU (paKTOpaMM HEAOCTATOYHOCTH HMMMYH-
HOM CHCTeMBl OOIIJeCTBEHHOI'O OPraHu3Ma, YTAyOAeHHe OTPUIaTeAb-

HBIX COIIMAABHBIX TeHAeHLII/Iﬁ 1 MPPALIMOHAABHBIX pa3BHTHﬁ II0 IIpHU4u-
HEe HEYAOBACTBOPUTEABHOT'O PeIleHusI CYHIeCTBYIOIIUX HpO6AeM n T.A.

YeTBepTO€, AN IIEPEXOAHBIX CTPAH HAMOOABIIEN ONACHOCTBHIO SIBASETCS He
TO, YTO AOCTU>XKEHUS B chepe KOHCTUTYIIMOHHOU A€MOKPATHUU CKPOMHEI U
HEeCO3BYYHBI peaAbHBIM BBI30BaM. Elle omacHee, KOTAQ HAAMYECTBYIOT IIPO-
TUBOIIOAOJKHBIE TEHAEHIIUM, KOI'Ad KOHCTATUPYyeTCsd OTCTYIIA€HHEe, KOTAA
OCHOBOIIOAQTaIoie KOHCTUTYIIMOHHBIE IIEHHOCTH B OOIIIECTBEHHOM IIpakK-
THKe, AePOPMHUPYICH, NMOCTENEHHO IOABEPTralOTCSA MyTAlluM U HAYUHAIOT
BOCIIPOU3BOAUTHCA KaK @HTUIIEHHOCTH. JTO y’Ke OOIIleCTBEeHHBINM MeTacTas,
KOTOPBIY TAK)Ke CBUAETEABCTBYET O SBHOM HEAOCTATOYHOCTH OOIeCTBEH-
HOU MMMYHHOU CHCTeMEl. ['AaBHaa 3apava KOHCTUTYIIMOHHOW AMATHOCTUKU

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETVU
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TATUK APYTIOHAH. KOHCTUTYIIMOHHBIN CYA PECITYBAUKHW APMEHUS

IIEPEeXOAHBIX CTPaH - CBOEBPEMEHHOe BBIIBAEHUE U IIpeAyIIpeskAeHue BO3-
HUKHOBEHUS MOAOOHBIX ABACHUU. A AAS 3TOTO, KaK 00gI3aTEeABHOE YCAOBHUE,
HEeOOXOAUMO 3aA0KUTH ACMCTBEHHYIO CUCTEMY KOHCTUTYIIMOHHOTO HAA30-
pa U KOHTPOAS, CUMTad TAABHOMN 3aAavel BCEX OPTaHOB TOCYAAPCTBEHHOU
BAACTH B paMKaxX CBOUX KOMIIETEHIIUY BHECTU PearbHBIM BKAAA B rapaHTH-
poBaHue BepxoBeHCTBa KoHcTUTylMU. TOABKO B 3TOM CAy4Yae BO3MOJKHO
IpeBpaTUTh KOHCTUTYIIMIO B JKUBYIIYIO PEAABHOCTh, U OOECIEYUTh CEpPb-
e3Hble TOAOKUTEABHBIE PEe3YABTAThl B A€A€ CTAaHOBAEHUI KOHCTUTYIIMOH-
HOM AE€MOKpAaTHM B CTpaHe.

Cnacubo 3a BHUMAaHUe,

SUMMARY

The main task of the countries in transition is the establishment of consti-
tutionalism and ensuring the stability of the development of the constitu-
tional development. It simultaneously with the Constitution assumes pres-
ence of sufficient political and constitutional cultures, guarantee of the rule
of law with the help of democratic institutions, formation of the necessary
background for the public consent, pluralism and tolerance, successive
ensuring of the public consent in relation with common rules of common
life and direction of positive social potential on progress and development.

The development of the constitutionalism can not serve for the current
political aims. It cannot ruin the balance of separation of powers, and
brings to the violation of constitutional balance, thus aiding the union of
political, administrative and economical powers. Constitutional-judicial
processes can not weaken the guarantee of protection human rights, limit-
ing their freedoms, hindering the development of local government.
Phenomenon of "human rights", “democracy” and "legal state" performs
as a limited triple unity, and guaranteeing of it becomes the aim f liberal
democratic constitutional doctrine and establishment in the state of con-
stutionalism.
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Introductory Remarks

Constitutional principles are sine qua non to the system of values in the
established constitutional framework and governmental design opted and
consented by the people in the nation state.

Within the fabric of constitution drafting principles might be considered
an intermediary link between political institutions and legal norms. If con-
stitutional architecture might be approached as an abstract normative
activity a series of decompositions might be observed. The fist transforma-
tion being decomposition of democratic values into democratic constitu-
tional principles followed by the constitutional principles decomposition
into constitutional norms recognizing and protecting fundamental human
rights on one side and building institutions and distributing competencies
between them, on the other. Then according to the hierarchy of the nation-
al legal system constitutional provisions receive detailed regulation in the
parliamentary legislation or the executive law making and are interpreted
and enforced by the constitutional courts and other courts of general or
specialized jurisdiction, as well.

In this train of thought values might be considered as cornerstones of the
constitutional framework. Constitutional principles perform the task of
functional safeguards to human rights and the constitutional government,
on one side, and guarantee the values around which the constitutional con-
sensus has been reached, on the other.

Values exert another crucial effect on functioning of constitutional princi-
ples. A full fledged democratic constitutional system cannot survive if pro-
tection of democratic values which have been considered reasons to the
very construction of a written constitution has been or turned to be ineffi-
cient. Deviation from the original values around which the constitutional
system was built might be the beginning of the end of constitutional
democracy or end of the beginning of democracy if the principles might
be set free from their initial authentic democratic content shaped by the
constitutional values.
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Keeping a democratic constitution from malfunctioning or descending to
autocracy requires adherence of constitutional principles to initially agreed
democratic system of values. Severing the link between values and princi-
ples in a constitutional democracy might subvert the role of democratic
principles to protect non democratic values or antipodes to the original
democratic values.

Majority rule might be used against sovereignty of the people by remov-
ing people from the position of beneficiaries of governmental decisions
achieved by direct or representative democracy and even abused to legit-
imate encroachments on human rights.

Separation of powers might be transformed into a tool of limiting political
freedoms and individual rights if the institutions bearing different powers
act in divided manner though in agreement to limit democratic govern-
ment. Nearly the same result might be achieved when the conflict between
the powers exacerbates in to such an extent that democratic governance
cannot defend its sustainability.

Rule of law or the rechtsstaat principle in formal sense might be targeted
against political liberty, justice and security to defend legality of the
enlightened despotism or to confer legitimacy to a constitutional autocracy.

However, sustainability of constitutional democracy requires adapting of
values and principles to the evolving social reality in order to protect dem-
ocratic constitutional system from withering away by being unable to pre-
serve itself from challenges the speeding transformations in contemporary
globalized world.

I have intentionally chosen the rule of law not for the purpose of proving
that it is more important than sovereignty, separation of power and polit-
ical pluralism to the protection of democratic constitutional values but for
the limitation that common sense dictates for a report to a conference.

Genesis and Evolution of the Rule of Law -
From Antiquity to the US Constitution

Contemporary democratic, law governed nation state, conforming to the
concepts of the liberal and of the welfare state, is an outcome of centuries
lasting evolution.

Modern constitutionalism uses a vast array of terms' when expressing the
idea that in a constitutional democracy all legal subjects, including state

! The term law governed state is the closest equivalent of the German notion of Rechtsstaadt, respectively of the

French concept of etat de droit and the English expressions state bound by the law, state under law, legal state,
which are used in the translations of European constitutions, but remain unknown to British and American lawyers.
Just the opposite, the rule of law has a relatively precise meaning in the common law systems, but in the conti-
nental civil law families it is translated sometimes as governance of law, and also, although incorrectly, gover-
nance of the laws or through the law. Leaving aside the various trends in the doctrine, attributing different mean-
ings to the notions, it is worth noting that terminology should be clarified and unified for the sake of clarity.



authorities and officials, when performing governance should be bound by
the law. The rule of law is a sine qua non prerequisite to democratic and
responsible government limited by the constitution within the modern
nation state, on one side, and to the supranational governance within the
integrated states and multilevel constitutional pluralism in Europe.

Within the comparative law context legal terminological notions reflect
conceptually two basic variations of the principle - the law governed state
and the rule of law. Those two might be identical to the layman, but schol-
ars, committed to researching this area, usually consider the differences in
their meaning.

The common connotation of the principle, regardless of its modifications,
is the universal and equal binding force of the law for all physical and legal
persons when exercising state governance or implementing fundamental
human rights. But the terminological difference might be misleading. In
the law governed state, the state is bound by the law, which it creates and
implements by the governmental institutions. The rule of law requires
equal compliance with legal norms by all legal entities, natural persons and
the state itself, within its boundaries. If we, however, assume that, by virtue
of state sovereignty, the law has primacy in the system of social control,
we will see that, in the law governed state, the requirement for all legal
subjects to be universally and equally bound by the law is a result of the
implementation of the constitutional principle. That is why, regarding prac-
tical implications, it is not easy to draw the precise line demarcating dif-
ferences between the law governed state and the rule of law?. Within the
context of the main legal families, there is no doubt that, in terms of time
and space, the genesis and evolution of the law governed state cannot be
identified with the rule of law and vice versa.

The principle of the rule of law emerged and is predominant in the Anglo-
Saxon common law legal family, while the nation state constitutions,
belonging to the continental or civil law family, primarily use the notion of
the law governed state. Within the context of the contemporary constitu-
tional pluralism rule of law is the sole possibility for the supranational level
of constitutionalism for the EU is not and probably will never become a
supranational state entity but union of states, while both options of the law
governed state or rule of law can be used for within the nation state.

While the rule of law emerged much earlier in human civilization, the law
governed state as a principle was established after the revolutions, which
led to the advent of the first written constitutions in Europe. Going back to

2 There are also other differences in literature. Theoretically, it is sustained that the rule of law is based upon the
correlation between the independence and the dependence of the law upon the state, while the law governed
state is a symbiosis between the state and the law. In the understanding of C. de Malberg the French version
of the law governed state is expressed by the recognition of fundamental rights, which limit the state power, or
the constitutional state as a guarantor of fundamental rights, see M. Rosenfeld, The Rule of Law and the
Legitimacy of Constitutional Democracy, in Sothern California Law Review, v. 74, 2001,1307-1351, 1319, 1332
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the antiquity, long before the forming of the contemporary legal families,
roots of the rule of law concept can be traced while law governed state as
a legal construct is unknown to the ancient Greek and Roman law systems.

At different stages of the civilization process thinkers have coined and
political practice though in a mosaic, sporadic and discontinuous manner
has introduced elements of the principle of the rule of law. The idea, hav-
ing different interpretations by different authors, about the primary rule of
nature, God given law or the common sense, binding the bearers of state
power in the process of government, runs like a thin red line throughout
the concept of the rule of law.

The reference in the ancient and medieval legal systems to a law of a
supreme order was used as basis of the law, created by those in power, and,
at the same time, as a moral authority, requiring from citizens of Greece
and Rome or the subjects of the king obedience to the democratic repub-
lican rule or the monarchy. Even in pre-modern societies or under despot-
ic forms of government the successful law enforcement and effective gov-
ernance did not depend on the use or the threat to use coercion, being a
legitimate prerogative of the state only, but on the morals and the justifi-
cation of the state action. Therefore, we can see the prototype of the mod-
ern notion of the rule of law in ancient and medieval times, where it was
related to a supreme and irrevocable law, God's will, moral or reason,
which justify the established legal system and mark the top of its hierar-
chy of the legal rules®. The compliance of the legal order and the political
system with the natural law began to be seen as the main source of the
principle of the rule of law during the age of the Enlightenment.

The roots of legality can be traced back to the development of the law itself
in ancient and medieval times, when under the sovereignty of monarchy the
theory and practice held that the law developed when each king added on
to the legislation of his predecessors®. In the Anglo-Saxon family the laws
acquired supremacy also by conforming to the requirement for compliance
with the Magna Carta’. This was centuries before Sir E. Coke proclaimed in
1610 in the Bonham case the principle that common law was superior and
should be complied with as a prerequisite for validity of all legal acts®.

The first ideas about the rule of law could be traced back to the antiquity
and polis democracy in the ancient Greece. Aristotle relates the rule of law

3 See "The Higher Law" background of American Constitutional Law, Corwin on the Constitution, ed. R.Loss,
1981, Cornell Univ. Press, 79-140 as basis of the American constitutional law; the study of the primary forms of
legitimacy during pre-modern times and absolutism is related to the doctrine of state interests, see F. Meinecke,
Machiavelism, The Doctrine of Raison d'Etat and its Place in Modern History, London, 1998]; C. C. J. Friedrich,
Constitutional Reason of State, Providence, 1957, 4-5.

H.J. Berman, Law and Revolution, The Formation of Western Legal Tradition, Harvard, 1983, 536-537

In 1368 the 42law of Edward III stipulated that the Magna Carta “is applied and observed in all cases; and
when there are other acts, which contradict it, the latter are deemed non-existent." A.E.Dick Howard, The Road
from Runnymede, Magna Carta and Constitutionalism in America, Charlottesville, 1968, 9; During the reign of
the Tudors the Magna Carta was not applied and the king did not strive towards compliance of his acts with
it, see Idem, Magna Carta, Text and Commentary, Univ. Press of Virginia, 1999, 25

See Bonham case of 1610, M. Cappelletti and W. Cohen, Comparative Constitutional Law, Charlottesville, 1979, 9-10.
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to justice, equality and governance, based on order. According to the author
of Politics it is not fair for someone to rule more than he submits, but it is
fair to govern, based on order. And that is already law - the order is actu-
ally a law. Therefore, it is more preferable to have a rule of law than to have
a rule by one of the citizens, whoever he/she might be, and, for the same
reason, even if it is better to be ruled by several people, they should be
appointed keepers and servants of the laws - certain governing positions
should be in place, but it is deemed unfair for one person to rule, if all peo-
ple are equal’. The ancient scholars found the primary source of legality and
the rule of law in the idea of isonomia, which in the Ancient Greece denot-
ed the legal equality. Moreover, equality not only chronologically preceed-
ed, but was also an instrumental and pre-requisite to the functioning of
ancient democracy. In the republican period of Ancient Rome Cicero held
that the observance of the laws was a pre-requisite to freedom, and that the
laws should be drafted, using general rules and judges should apply the
laws in deciding the cases and not create them.

In the beginning of the 9" century the municipal body of local governance
in Paris has formulated the relationship between the king's and God's
power from one side and the laws, on the other, by the principle that "any
order, reaching outside the scope of power of the ruler, is null and void for
his subjects and cannot bind them to obey".

In his legal doctrine St. Thomas Aquinas proposed a set of requirements,
which the legal norms, created by the state, should meet in order to be in
compliance with natural law. They should reflect the common interest, jus-
tice, seen primarily as proportionate equality. Legal acts should be valid
when issued by the legislature within the limits of its competence and should
be promulgated so that all of them become known to all legal subjects’.

The landmark legal act of the Anglo-Saxon legal family - the Magna Carta
Libertatum of 1215, proclaimed in several provisions the command to
observe the law, by limiting Kings prerogative concerning certain privi-
leges of the gentry and later during the English revolution in the 16 c. to
the laymen.

The renowned legal authority Bracton noted in the 13" century that the
king cannot obey any man, but was bound by God's rule and the laws,
because the law created and upheld the rule of the monarch®.

; Apuctoteas. INoanTtuka. - Codusg, 1995, Chapter 16, 1287a, 95
O.Girke, Political Theories of Middle Age, Cambridge, 1958, 35
F.Neumann,The Rule of Law, Heidelberg, 1986, 54; I cannot help to bring here a real story which sounds like
a joke. Before couple of decades a Polish colleague - comparativist visited North Korea. On the border he was
told by the border police officer that the national legal system consists of 3 categories of legal provisions. The
first layer being all that are universally known, the second group which is familiar only to public and party
officials higher than certain rank and the third group of rules stem from the will of the ruler. When my col-
league asked how the second and last group of rules is enforced when their content is unknown the officer
explained that each time when the real situation concerns regulation by these categories of rules he has to give

0.2 telephone call to the superior in command who delivers the rule related to the concrete case.
Bracton, On the Laws and Customs of England, ed. by S.Thorne, Cambridge, Massachussets, vol.II, 33
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Within the context of absolutism, even before the English revolution
lawyers and philosophers upheld the ideas of the rule of law as skeleton,
holding the justice factor in the administration of justice, and the parlia-
ment was seen as the main and supreme court, able to curb the unlimited
power of the monarch'.

Sir Edward Coke contributed to the evolving views about the rule of law,
adding to that the supremacy of common law, the independence of mag-
istrates when administering justice and the equality before the law'.

In the age of revolutions the rule of law and the equality before the law
led to the creation of institutional and procedural guarantees against
absolute power and arbitrariness in the first written constitutions.
Liberalism saw in the rule of law a universal tool for "taming" the state
power to defend freedom.

During the English revolution J. Harrington enriched the idea of the rule
of law in his work Oceania®”.

Going back to the time, when the state constitutions in North America were
drafted just before the Declaration of Independence was adopted by the
Continental Congress in 1776, J. Adams saw the rule of law as a criterion to
determine the form of government. The republic, he wrote, is a state, where
government is carried according to the law, in contrast to the arbitrariness
of monarchy, which is not an empire of law, but a personal regime'.

Law Governed State - Evolution and Substance

Early Law Governed State

In Germany the principle of the law governed state emerged as an
antipode of the police state. According to I. Kant understanding civil lib-
erty balanced state power and derived from the laws. In his concept for a
law governed state I. Kant included “the supreme measure of coordination
between state structure and legal principles, to which reason binds us to
strive through a categorical imperative"".

The German doctrine of the Rechtsstaat was created by R. von Mohl in the

G de Q.Walker, The Rule of Law, Melbourne Univ. Press, 1988, 96-103

2 Ibid,, 104-119

The Political Works of James Harrington, Cambridge, 1977, 161
J.Adams reproduced the phrasing of J.Harrington, who took this expression from Aristotle: “Government of laws
and not of men.", see J.Adams, Thoughts on Government, April 1776, Papers v., 4 , 87, http://press-pubs.uchica-
go.edu/founders/documents/, v.1 ch4s5.html
M.Kant, MeTacdusrka HpaBoB, YueHHe o mpaBe, Codu. T. 4, yacTe 2, Mocksa, 1965, 240 Not only this founding
idea, but the whole system of concepts of I. Kant is based on the government being bound by the law to guaran-
tee civil freedom. Thus the state is an association of people, based on laws and justice. Each law governed state
is based on three principles - the freedom of each member of society as a human being, the equality of each per-
son to the others as a legal subject and the independence of each member of the state as a citizen. Citizens take
part in the creation of the laws directly or through representatives in order to submit voluntarily to the law, which
they have created themselves, see R. Grote, Rule of Law, Rechtsstaat and “Etat de Droit" in Constitutionalism,
Universalism and Democracy - a Comparative Analysis, ed. C. Starck, Nomos, Baden-Baden 1999, 269-365



first half of the 19™ century' . Initially, the idea was based upon Kantian
liberalism alone, but later it was developed as a principle, having its own
substantive and procedural aspects. Thus, several basic forms emerge in
the development of the law governed state in the last two centuries. The
substantive (material) law governed state, which was transformed from a
liberal state in the 19™ century to a welfare state in 20™ and 21™ century.
The formal law governed state and the rule of law in its formal meaning
may be positive or negative.

At the time of their emergence the main postulates of the doctrine were
related to the liberal tradition. The principle of the law governed state was
distinguished from the form of government. The state was based on reason,
collective will and the government functions were limited to the protection
of freedom, security and property and even the determination of political
goals and the use of coercion were directed towards lifting the barriers
before the accomplishment and independence of the individual. In its sub-
stantive and procedural aspects the Rechtsstaat covered the standards for
legitimacy and legality. The notion of Rechtsstaat was affirmed as an
antipode of dictatorship and despotic rule by including values such as equal-
ity before the law and human rights, which were protected against govern-
ment encroachments upon freedom, as well as governance and self-gover-
nance in compliance with the law in the sense, used in liberal theories".

In the second half of the 19™ century the concept of the formal law gov-
erned state evolved within the framework of the conservative theory of the
Rechtsstaat. The principle of the law governed state was limited to a for-
mal concept and the value neutral approach towards the state and the legal
system only led to the supremacy of the acts of Parliament, which were to
be observed by the bodies of the executive. The severance of the ties
between legitimacy and legality reached its completion in the classic def-
inition of F.J. Stahl, according to which the Rechtsstaat did not realize
moral ideals and did not express the nature of state functions and gover-
nance, but is only the means, method and nature of their implementation'.
However, value neutral rule of law might be used by an arbitrary govern-
ment to shield despotism with the law.

1% The expression was first used by C. Th. Welker in, 1813 and R. von Mohl developed the idea in 1829; Regarding
the history and development of the notion, see E.-W.Bockenforde, State, Society and Liberty, Studies in oliti-
cal Theory and Constitutional Law, Berg, Oxford, 1991, 47-70; O. Kirchheimer, The Rechtsstaat as Magic Wall,
in olitics, Law and Social Change, Selected Essays of O Kirchheimer, Columbia Univ. Press, New York, 1969,
429-452; R. Grote, Rule of Law, Rechtsstaat, and "“Etat de droit", in Constitutionalism, Universalism and
Democracy - a comparative analysis, ed. C. Starck, Nomos, 1999, 269-306; J-Y. Morin, The Rule of Law and
Rechtsstaat Concept: A Comparison, in Federalism - in - the - Making, ed. by E. Mc Winney, J. Zaslove, W.
Wolf, Kluwer, 1992, 60-85.
For the contributions of L.von Stein, O. Mayer and other liberals, supporting the principle, see Bockenforde,
op. cit., 52-58
18 According to the definition of F.J.Stahl “the state should be governed by law. It should outline the limits of state
action, as well as the sphere of freedom of citizens and should, forcefully, apply the moral ideals, but not more
widely than what is established in the law. This is the concept of the law governed state, but not in the sense
that the state governs the legal order without administrative goals and only protects the rights of the individ-
ual. This does not mean at all an aim or substance of the state, it only determines its type and character.” F.J.
Stahl, Rechts und Staatslehre, Bd. 11, 2 Hafte, 1856, 137

17

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

43



44

EVGENI TANCHEV. CONSTITUTIONAL COURT OF THE REPUBLIC OF BULGARIA

The conservative interpretation of the principle has two inevitable conse-
quences:

- guaranteeing the legality of the executive action, bound by common
and rational law, makes the interference of the state in the sphere of
personal freedom and property predictable and measurable;

- independence from the aims, values and forms of the state'.

When assessing the formal notion of the law governed state, we should not
overlook the fact that the principle remains an antipode of the police state,
but also of radical democracy, supported by the followers of J. J. Rousseau
- M. Robespiere, J.P. Marat and Saint-Just in the practice of the Jacobean
Convent during the Great French Revolution. It is worth acknowledging
that a century before the revolution in France and 3 years after J.Bodin
sovereignty doctrine popular sovereignty principle was eloquently restated
by G.Buchanan in a much more tempered manner for it was balanced with
the rule of law principle®.

The principle of the formal law governed state was further developed and
enriched by R. von Gneist. The law governed state means governance in
accordance with the laws, adopted pursuant to the prescribed legal pro-
cedure and putting limits to the executive and the judiciary, as well as
unity of governance and self-governance in implementing state tasks. The
main contribution of R. von Gneist has been the justification of adminis-
trative justice, which exercises control over state authorities, bound by the
law. In the sphere of civil liberties everybody should be fully aware of
their obligations, no citizen should bear more burden than his/her fellow
citizens and private law should continuously and energetically protect the
individual and the property in all spheres. Governance realizes the nega-
tive formal law governed state by preserving public order, guaranteeing
personal freedom and ensuring equal access to public services to citizens,
complying with the conditions, set by law*. In the second half of the 19"
century within the framework of the formal law governed state there
emerged the understanding about the liability of the state and state
authorities for any guilty infringement of the law against the fundamental
rights of citizens.

The practical implications of the conservative notion of the formal law gov-
erned state are related to upholding legality, but ignore the substance and
values, which the law should meet. Further it limits the content of the prin-
ciple to the procedure for adoption, observance and application of the
laws, regardless of their content. And, what is even more important, the
separation of leqgality from legitimacy justifies different forms of infringe-

9 See F. Neumann, The Rule of Law, Political Theory and the Legal System in Modern Society, Berg, 1986, 182-

183.
G. Buchanan, The Powers of the Crown in Scotland, Austin, 1949
R.Gneist, Der Rechtsstaat und die Verwaltungsgerichte in Deutchland, Berlin, 1879, 24-25
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ment upon legality itself and sometimes encroachments upon human
rights®.

The formal concept of the rule of law is nowadays supported by most rep-
resentatives of legal positivism. According to J. Raz, the main task of the
principle is to guarantee legal security in the actions of the state and other
legal subjects, which can plan their activities, as long as the observance of
laws increases the predictability of the results expected. Thus the princi-
ple of the rule of law has a negative function, since it protects citizens from
the arbitrariness of despotic power*. According to J. Raz, the formal con-
tent of the principle pre-supposes characteristics of the law, through which
it can effectively determine the conduct of legal subjects. Legal acts should
not be retroactive, they should be clear, relatively stable and created in fur-
therance to sustainable, open and common procedural rules. At the same
time, the enforcement of legal norms should not deprive the law of its abil-
ity to determine the conduct of legal subjects through deformations in the
application of the law. Above all things, these features of the law relate to
the independence and the impartiality of the judiciary, accessibility of
legal protection to curb the violation of the law through the discretion of
the institutions, administrating justice*. In this way the formal law gov-
erned state and the formal rule of law concentrate upon procedural
requirements, prescribed in the laws and the means for enforcement, thus
isolating legal acts from social values and principles. The formal meaning
of the principle has been limited to guaranteeing of legality, legal securi-
ty and the reasonable expectations of legal subjects, but has ignored the
problem of legitimacy in the context of the law governed state®.

Types of Law Governed State

The debate in Weimar Germany added new dimensions to the nature of
the law governed state.

From the standpoint of legal normate, H. Kelsen challenged the meaning
of the notion of the law governed state since every state represented a
legal order and was based on the law. Every state, according to him and
his followers, was governed by law, thus the use of the notion law governed

2 Theoretically, the primacy of legitimacy over legality is possible, based on the legal normativism of H.Kelsen
and the political decesionism of C.Schmitt, although during Nazi rule he sustained that the appointment of a
Nazi or a Communist Chancellor was illegitimate and contradicted Weimar constitution, C. Schmitt, Legalitat
und Legitimitat, Berlin, 1968, 61; H. Kelsen, General Theory of Law and State, Harvard, 1945, 117.

M. L.F. Esteban, The Rule of Law in the European Constitution, Kluwer, 1999, 92

J.Raz, The Rule of Law and its Virtue, Law Quarterly Review, N 93, 1977, 196; for the differentiation between
the formal and substantive material law governed state, see also P.Craig, Formal and Substantive Conceptions
of the Rule of Law, in Public Law 1997, 467; R.S.Summers, A Formal Theory of the Rule of Law, in Ratio Juris,
1993, N.6, 127

J. Raz turns the rule of law into an instrument and compares it to a good knife, whose basic benefit is to cut
well. The good implementation of the principle of the rule of law requires qualities, which would guarantee the
effective application of legal acts. The rule of law is the substantive value of the law and not its moral value,
J. Raz, Op. cit., 225
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state was a redundancy. The formalization of the notion and the approach
of H. Kelsen, shared by H. Lasky in Great Britain, leads to the compatibil-
ity of the principle with all forms and types of state, including totalitarian-
ism. That is how a conclusion is reached once again that the formal law
governed state may justify despotism, when tyrannical power turns arbi-
trariness into law using value free approach to the rule of law. The formal
law governed state gives a legal form to the implementation of the sover-
eign power, given that the government itself has submitted to the require-
ment to observe the law it has created. Sovereign power limits itself by
the law, but the law is an expression of the power, not limited by demo-
cratic values and principles. Thus the law governed state legitimizes itself
only through sovereignty, while despotic power, creating law, is not able
to create legitimacy and is supported only by the fear and coercion towards
citizens. Legality under the formal law governed state might lead to legit-
imating of despotic power. The enforcement of the laws by the state itself
rationalizes governance, irrelevant from the values of democracy, which
does not become more democratic under the requirement for the formal
rule of law”. Ultimately, the rule of law might be transformed into a rule
through law.

C. Schmitt's decisionism treated legal norms as a product of a political
decision. His analysis of the hierarchy of the legal system goes outside
legal positivism, which leads to perfection the formal law governed state
and legal exegetics and finds its place under political science. C. Schmitt
defined the law governed state as a mixed form of state, since it unites,
in its constitutional system, the values of liberalism and democracy”. The
perfect critique of the liberal law governed state, which C. Schmitt cre-
ates, does not guarantee, however, the preservation of the basic democrat-
ic values.

Totalitarianism marked the end of the Rechtsstaat, but long before that the
reducing of this principle to legality shakes to some extent the foundations
of the Rechtsstaat, by limiting democracies' capacity for self-defence
against despotism and facilitating the establishment of dictatorial regimes
in the period between the wars in Europe.

The substantive law governed state binds together the observance of the
law with moral and constitutional values and principles, transcending pro-
cedural rules, valid for the creation of the parliamentary laws and other
legal acts. It is compatible both with the liberal and the welfare state.

% According to M. Neumann's metaphor, the formal law governed state, which he calls the state of laws, puts
people into the situation of domesticated animals or laboratory mice and the law turns into an instrument for
laboratory tests, see M. Neumann, The Rule of Law and Law and Order: Between Rechtsstaat and Gezetzsstaat
www.trentu.ca/mneumann.rulepap.html, 4

z C.Schmitt, The Liberal Rule of Law, in Weimar Jurisprudence in Crisis, ed. A.Jackobson and B.Schlink, Univ.

of California Press, 2001, 162



The liberal law governed state is, chronologically, the first prototype of the
substantive law governed state. The essence of the rule of law reflects the
liberal constitutional principles and supports the basic features of the lim-
ited, democratic and responsible government. The liberal rule of law in the
USA is founded in the premise that the government decisions are to be
adopted with the consent of the people. They are to be implemented,
observing fundamental human rights, as well as procedures, which would
prevent the establishment of a despotic rule in violation of civil freedom.
The legal safeguards of human rights include judicial protection against
legal acts, which are to be controlled by independent and impartial courts.
Thus, in contrast to the formal law governed state, the government cannot
take political decisions in a legal form, for pursuing the interests and ben-
efit of the rulers, which are based on command of sovereign authority®.

The constitutional principles of the liberal rule of law include people's sov-
ereignty, the separation of powers, representative governance, limited and
responsible governance, the control for constitutionality of parliamentary
legislation and the judicial control over administrative action and legal reg-
ulations drafted by the executive bodies. The protection of fundamental
rights and the constitutionally limited governance involve ensuring oppor-
tunities for broad public discussion, fair criminal proceedings, guarantees
for personal freedoms, the freedom of religion, freedom of expression,
assembly and association, holding free, competitive, pluralist and fair elec-
tions at regular time periods, liability of officials for infringements of laws,
protection of social rights and the right to a healthy environment, civic
control over the army and the security services®.

Back in Weimar Germany H. Heller supported the view about the wel-
fare law governed state®. His system of ideas, including the analysis of
the Weimar Constitution, presupposes interaction among the legal val-
ues, principles and norms and the objective laws of society, the ethical
bases, the moral and other social norms. It is this approach, which allows
us to outline the links between the social, political and legal substance
of the constitutional principles, including the principle of the law gov-
erned state®. The welfare law governed state is a result of the effective
interaction between social reality and the normative substance of law,
where the state sovereignty and the separation of powers ensure the rule
of law, democracy and freedom, based upon the fundament of the social
ethical values, legitimizing public power. The stability of constitutional
democracy is to a large extent determined by the functioning of the wel-
fare law governed state, based on the strive for social justice and social

See for more details Myp Ax.H. BepxoBeHcTBO npaBa: 0630p, B BepxoBeHcTBO npaBa, Mocksa, 1992, 10-53, 13-15
Ibid., 28-47

D.Dyzenhaus, Legality and Legitimacy, C.Schmitt, H.Kelsen and H.Heller in Weimar, Oxford, 1997 169-216
H.Heller, The Decline of the Nation State and its Effect on Constitutional and International Economic Law: The
Nature and Structure of the State, in Cardozo Law Review, N 18, 1997, 1139 - 1216
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equality. Thus, new features have been integrated to substantive law gov-
erned state content. The welfare state strengthens constitutional rule
through including citizens in a community, which shares values and prin-
ciples, legitimizing the aspiration towards exercising state power accord-
ing with the social justice and individual social dignity. Those in power
should justify their claim to govern by creating laws and taking norma-
tive obligations towards those under their rule. The legal order encom-
passes full fledged system of second generation - economic and social
rights as well as social safeguards and social benefits including medical
care and pension funds.

The welfare law governed state organizes the life of the population,
respecting the autonomy of individual citizens and their associations, as
well as fundamental human rights. The growing social differentiation
increases the responsibility of the state in the field of social coordination®.
The pluralism of modern societies puts the democratic state before the
requirement not to limit diversity, but to create opportunities for coopera-
tion among individuals and their associations. At the same time, the wel-
fare state pre-supposes active citizens, trying to take part in the establish-
ment of a democratic and fair social and political order. This participation
involves the recognition of the equal right of individuals and their associ-
ations, being aware of their short-term and long-term interests in the for-
mation of the substance of legal acts, which are product of the common,
will of the members of society. Enhancing legitimate expectations by
including social security is probably the most important value added effect
of the social (welfare) state to the substantive rule of law.

The short overview of the evolution of the notions of the law governed
state and the rule of law allows us to mark the main avenues and trends
in the debate, concerning forms of the rule of law, types and patterns of
the law governed state historically regarding the substance of the charac-
teristics they include:

- A pre-modern phase, preceding the emergence of the nation state,
where, as from ancient times, the different elements of the notion of
the rule of law are justified;

- The early law governed state and the rule of law, introduced in the
first written constitutions;

- The formal law governed state and the formal rule of law during the
second half of the 19" century;

- The liberal law governed state and the liberal rule of law during the
20" century;

%2 D. Dyzenhaus, Op. cit., 183



- The welfare law governed state in the 4™ generation of written con-
stitutions, created after the end of World War II in Europe.

- Rule of law in the nation state and beyond within the emerging supra-
national constitutional legal orders like the EU.

The main trend in the development of the substantive principle of the law
governed state and the rule of law is the expansion of their meaning -
each subsequent step in the evolution of the principle leads to extending
the scope of characteristics. Besides, increasing of criteria or the standards
in the international hard and soft law to be met by the national constitu-
tions in order to prove the introduction of the principle of the welfare law
governed state narrows the group of countries, which meet those condi-
tions.

Dimensions and Implications of
Contemporary Law Governed State

All democratic constitutions of the 4™ generation, adopted after the end of
World War II, and especially the German Grundgesetz of 1949 proclaim
and confirm the substantive, as well as the procedural meaning of the prin-
ciple of the Rechtsstaat, ensuring the unity of legitimacy and legality of
political and legal systems. A brief outline of the scope of characteristics,
inherent to the contemporary welfare law governed state should, however,
distinguish the procedural and substantive characteristics of the law gov-
erned state from the norms of common sense and natural law, which in
modern constitutionalism constitute an ingredient of the ethical and con-
text of the law governed state.

The capacity of the political and economic system to ensure integration,
inclusion and tolerance for citizens and the observance of their fundamen-
tal rights by the political institutions is necessary pre-requisites to the con-
stitutional principle of the modern law governed state.

Principles and values of the legal system, such as people's sovereignty, the
separation of powers, political pluralism, equality, fairness in exercising
power and fundamental rights, are the context, under which the principle
of the law governed state is applied. The substance of legal regulation
should always comply with democratic values and principles. Their viola-
tion leads to deformation of the law governed state, which, although pro-
claimed as a constitutional principle, remains an ideal of what is due in the
sphere of legal reality.

All forms of the law governed state involve the minimum substance of the
principle, inherent to the formal law governed state and the formal notion
of the rule of law. Their content is expressed in the requirements towards
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the law and the legal acts, concerning the nature and characteristics of the
creation and enforcement of the normative acts, as well as their interaction
in the legal system®.

The content and enforcement of the laws and should exclude the use of
violence on the part or between physical persons as means for achieving
their aims and should also frame coercion on the part of the state under
legal limits, judicial restraint, representative institutions and civil society
control*.

The institutional safeguards for the Constitutional and parliamentary law
supremacy in the hierarchy of the legal system are of considerable impor-
tance for the realization of the law governed state. Constitutional judicial
review preserves and polices supremacy of the Constitution, maintaining
the compliance of parliamentary legislation with the constitutional provi-
sions (and the international treaties in most of contemporary democratic
nation states where the constitution has stipulated international law pri-
macy), prevents exacerbating political conflicts into political violence by
transforming political conflict between political actors into legal dispute
to be peacefully resolved, serves as a countermajoritarian check when
turbulent majorities are tempted to overstep constitutional boundaries and
restrict minorities or individual freedom and guarantees human rights pro-
tection. Within most of the civil law family countries administrative jus-
tice is a necessary guarantee for civil freedom and the main mechanism
for ensuring the supremacy of parliamentary laws, complying with the
Constitution, which determines their content, and the executive law mak-
ing, individual administrative acts and the executive action. The adminis-
tration of criminal and civil justice ensures the legitimate monopoly over
violence, which in constitutional democracies belongs to the state alone.
Weberian definition of the state as the sole monopoly of legitimate coer-
cion, excludes pluralism or dispersion of violence between paramilitary
association and guarantees that citizens will resolve their conflicts through
peaceful legal means, observing fundamental rights, the Constitution,
international human rights instruments and the parliamentary laws. To
introduce pluralism in the area of law enforcement by coercion and per-
mit violence to be exercised between para military formations striving to
achieve domination or balance in law enforcement instead of legitimate
state monopoly coercion is per se the end of constitutional democracy,
rule of law and modern democratic nation state. The principle of the law
governed state requires accessible and effective judicial protection against
the violation of rights by all the legal subjects including institutions of
government and ensuring the enforcement of the obligations of legal sub-
jects.

3 In broad outlines the requirements for drafting laws, set by J.Raz, were expressed in Bulgaria in the Law on

24 Normative Acts of 1974 and the decree on its implementation.
G. de Q. Walker, Op .cit., 24 -28



The politically responsible government and the legal liability of the state
and state officials for violations of rights are substantive features of the law
governed state. Of course, the pre-requisites for achieving the fair justice
in the context of the rule of law are the principles of independence, impar-
tiality and fairness of the judiciary. The independence of judiciary should
ensure the fair law enforcement; any pressure upon magistrates’' work and
acts on the part of state authorities, political parties, officials or physical
persons has been prevented. No doubt telephone justice and absolute
adherence to the “gramophone” or phonograph justice formula®* within the
civil law family judiciary does not comply with the essence of the rule of
law. Using the distortion of the structural and functional principles of the
system of administration of justice is also an obstacle for the application of
the principle of the law governed state.

The law governed state requires fair and effective procedural guarantees
for the protection of human rights and interests of citizens and to exclude
arbitrary governmental action by control and containment of political insti-
tutions powers within the constitutional limitations. Among them, the con-
stitutionalized presumptions for fair criminal proceedings occupy an
important spot.

The principles of the law governed state and the rule of law after World
War II are based on the primacy of international law, on the binding force
and direct application of international treaties into domestic law and on the
compliance of domestic legal order with the generally acknowledged
norms and principles of international law. Constitutions and constitutional
legislation are designed in consonance with the international and European
standards established in the international hard and soft law based on the
common democratic European constitutional heritage.

The real status and effective implementation of the principle of the law
governed state depends to a great extent on the level of legal culture, seen
as a combination of legal tradition and legal knowledge on the part of cit-
izens and officials. The quality of legal education is also a pre-requisite to
the abilities of lawyers and the capacity of the judiciary to implement the
requirements, which constitute the basis of the law governed state®.

As a rule, not all characteristics of the law governed state are constitu-
tionalized¥. Many of them are provided in laws enacted by the parlia-

% The metaphor of phonograph justice was coined by F.Neumann. The picturesque expression connotes the pro-
hibition of the judge made law and limitation imposed on judges within civil law family countries to enforce
the laws adopted by the parliaments without interpretation. Laconically stated in each case the judge is sup-
posed to play the tune that has been printed in the disc by the legislator., See F.Neumann, The Democratic
and the Authoritarian State, Free Press, New York, 38
The most extensive catalogue of characteristics of the law governed state was created by the International
2 Commission of Jurists, see The Rule of Law and Human Rights, Principles and Definitions, Geneva, 1966
First of all, these are the provisions, devoted to proclaiming the principle in Art. 4 and Art. 5, the principles of
equality (Art. 6), the separation of powers, the liability of the state, the right of defense and other constitution-
al provisions, see E.ApymeBa, Koucturynuonuno npaso, Cocus, 1998, 127-128; At the same time, the institution-
al and procedural characteristics of the law governed state are regulated in the chapters, devoted to the fun-
damental rights and state bodies.
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ment and are sometimes developed by the constitutional courts jurispru-
dence®,

The discourse about "the rule of law" and the principles of the Rechtsstaat
and Etat de droit, depends also on the legitimacy and legality relation-
ship. Besides all other implications, all forms and modifications of the
principle are also bound to produce and ensure the legality and legitima-
cy of the legal system. The common feature among all national models of
the classic and modern notion of the rule of law is the compatibility of
legitimacy and legality within a constitutional rule, based on the consent
of citizens. The constitutional guarantees ensure compliance of govern-
ment action with legitimacy and legality. The establishment of a range of
liberal, democratic and social values, to serve as basis for the structure
and functioning of the institutions, is a pre-requisite for the legitimacy of
government, where state bodies exercise their powers, observing the prin-
ciple of legality.

Concluding Remarks

It seems it would be much better to end this short report not by restating
the conclusions but to mark some of the new obstacles and impediments
confronted by the rule of law.

With constitutional democracy triumph during the last decades of the 20™
century, rule of law has become a common denominator among the prin-
ciples entrenched in the new constitutions. De facto this means in most
of the constitutions since scholars of comparative law have counted that
the constitutions adopted after 1970 outnumber the constitutions created
for two centuries since the 18 century revolutions in North America and
in France. Adopted as reactive documents to the ancient regimes consti-
tutions as a scripture reflect the common European constitutional heritage
while the rule of law in the living constitutions acquires the unique pat-
tern depending on the context of the nation state tradition, history and
politics.

Besides the traditional obstacles practical enforcement of the principle of
the rule of law or rechtstaat has to cope with new challenges. Three of
them deserve special attention

In the emerging democracies constitutional design of the rechtsstaat con-
fronts underdeveloped legal culture on the part of the rulers and ruled.
Due to the lack of active civil society and perceptions like legal nihilism
and fetishism the living rule of law abounds with unenforceable provisions

B m Germany the Constitutional Court upholds the principles of proportionality, of the opposing democracy, the
cooperation among the £%udo, etc., see D. Currie, The Constitution of the Federal Republic of Germany, Univ.
of Chicago, 1994, 23, 215, 101; see also A.E. Dick Howard, The Indeterminacy of the Constitutions, in 31 Wake
Forest Law Review, Summer 1996, 383 -410, 389



and ineffective law enforcement. These defects of the rule of law might be
cured gradually and the treatment might take generations that have lived
their life in a constitutional democracy.

One of the most fascinating events in contemporary global age is the
emergence of multi level constitutionalism. Constitutional monism of the
nation states is supplemented with supranational constitutional dimension
by gradual constitutionalization through establishing international and
European standards of constitutional democracy. Within European con-
text two variously shaped and encompassing different sets of nation mem-
ber states supranational constitutional streams evolve - Council of Europe,
ECHR and jurisprudence of the Strasbourg court of Human Rights on the
one side and the EU constitutional order for its member states on the
other side.

In contrast to federations multilevel constitutionalism is not hierarchically
structured like supremacy of the nation state constitutions within the
national legal system. For the time being and in the foreseeable future inte-
gration through law and economic integration have not scheduled emer-
gence of European super state neither EU would be transformed in
omnipotent state entity identical to that of the nation states. Primacy of
the EU law and validity of EU standards will be guaranteed not by
supremacy of a written formal supranational constitution but by contra
punctual constitutionalism where conflicts between the constitutional
orders and harmony is achieved by the same democratic constitutional val-
ues and principles shaped by the common European constitutional her-
itage established after the Westphalian peace treaty.

Like in contrapunctual music harmony is achieved only if different
melodies are composed in one key so contrapunctual constitutionalism
resolves and avoids conflicts by foundation of the national and suprana-
tional levels on the same set of democratic constitutional values and prin-
ciples with the each one contents being modified and adapted to its
respective constitutional orders.

In a constitutional pluralism rule of law transcends the rechtsstaat and the
rule of law within the national legal system which is supplemented by the
rule of law beyond the nation state on a supranational and international
law level. The conflicts between different legal orders are unavoidable but
the mechanisms for their resolution are built, negotiated and agreed upon
in order to peacefully overcome them.

Terrorism and transnational crime pose the most formidable threat to the
rule of law in contemporary constitutional democracies. The constitution-
al democracies confront actual dilemma that they have to preserve and
protect the principle of the rule of law and constitutional democracy with
the established procedures and instruments of the rule of law from indi-
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viduals or groups that do not recognize the very fabric of the principle
but aim to destroy democratic societies built on the rule of law. Indeed
there has not been agreement between scholars and politicians on the
content of terrorism neither there has been a legal definition of this term
in any international law instrument. However, considered by some of the
obvious implications terrorism and the rule of law are diametrically oppo-
sites. While on the one side of the antinomy lie values like predictabili-
ty, security and legitimate expectations of people on the other side the
goals are to be achieved by intimidation, insecurity and unexpected
harms to physical persons in order to exert pressure on government.
While the constitutions and the rule of law aim to limit coercion and
resolve conflicts peacefully terrorism and transnational crime apply by
definition unlimited coercion in order to achieve their goals®. Rule of law
is a universal principle and once there is an attempt to suspend it or to
impose unrestricted violence to the criminals without observing fair trial,
presumption of innocence etc. there will be no guarantee that the gov-
ernment and law enforcement does not become a criminal himself.
Leaving the area of the rule of law though for its protection though legit-
imated with the reason of state or constitutional dictatorship or limited
emergency formulae might transform the law enforcement into criminal
activity.

Constitutional democracies and the principle of rule of law seem to be ill
equipped to defend themselves against terrorist and international crime
threats with the legal means of peaceful conflict resolution.

PE3IOME

KoucTuTtynmoHHble IPUHIUIEL - 3TO Sine qua Non B OTHOUIEHWU CUCTEMBI
IIeHHOCTe! B y’Ke YTBepP>KACHHOM KOHCTUTYIIMOHHOM CTPYKType U MOAEAb
YIIpaBAEHUS, IPUHATASA U OAOOPEeHHAsA HaceAeHueM. 3ajpadyel KOHCTUTYII-
OHHBIX IIPUHIUIIOB ABAGIETCS (PYHKIIMOHAABHOE TapaHTUPOBAHUE IIPaB de-
AOB€Ka U KOHCTHUTYIIMOHHOTO IIPABAE€HUS, C OAHOM CTOPOHEI, M FapaHTUPO-
BaHUe IJeHHOCTeM, BOKPYT KOTOPHIX AOCTUTHYT KOHCTUTYIIMOHHBIN KOHIeH-
CyC, C ApPYyroM CTOPOHEL [IOAHOCTBIO COCTOSBIIAACS AEMOKpAaTHYeCKas
KOHCTUTYIIMOHHAsA CHUCTEMAa He IIPOCYIIECTBYET, €CAM 3allUTa AeMOKpPAaTU-
YeCKUX ITeHHOCTeM, KOTOpble CUMTAIOTCS OCHOBOM (DOPMHPOBAHUSA ITHUCA-
Holt KoHcTuTynuu, OblAa UAM CcTard Hed3(pdeKTUBHOU. Pa3zpeneHue BAaCTel

39 One of the best liberal definitions of constitutionalism emphasizing the constitutions role as frame of govern-

ment was offered in the second half of the 19 century in the US by John Potter Stockton " The constitutions
are chains with which men bind themselves in heir sane moments that they may not die by a suicidal hand in
the day of their frenzy.”, J.E.Finn, Constitutions in Crisis, Oxford University Press, 1991,5



MOJKeT CTaThb OPyAMEM OrpPaHMYeHUsI IIOAUTHUYECKHX CBOOOA U MHAWBUAY-
AABHBIX 1IPaB, €CAM MHCTUTYTHl PA3AUYHBIX BAACTEN AeHMCTBYIOT Pa3spEeAbHO.
CopelicTBHEe KOHCTUTYIIMOHHON AEMOKpaTUU TpeOyeT NPHUCIOCOOAEHUS
IMeHHOCTeH M MPUHITUIIOB K COITMAAbHBEIM PeaAusM, YTOOBI AeMOKpaThdec-
Kasg KOHCTHUTYIJMOHHAs CHCTeMa He Oocrabeaa, YTO MOJKeT IIPUBECTHU K TO-
My, 4TO OHa (cucTrema) OyAeT He B COCTOSHUM 3allUIIATHLCA OT BBEI30BOB
TpaHChOPMAIIMU B COBPEMEHHOM TAOOAABHOM MUpE.
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PROTECTION OF THE CONSTITUTIONAL
VALUES FROM CIVIL SOCIETY THROUGH
THE CONSTITUTIONAL REVIEW

SOKOL BERBERI
Judge of the Constitutional Court of the Republic of Albania

Introduction

When I was introduced to the main theme of this conference, I tried to
reflect on what issues I could focus on. "Fundamental Constitutional Val-
ues and Public Practice” could be approached from several angles and
include specific matters. Many of these viewpoints would be very much of
interest to be dealt with. I believe that the honorable colleagues will refer
to many aspects of the theme in their presentations.

In this short presentation I would like to address some issues related to the
role of civil society in promoting constitutional values through the consti-
tutional review in an Albanian context. I selected this topic for several rea-
sons which I shall mention later.

At the beginning, I will present which are the constitutional values and
principles underpinning the Albanian constitutional system, and how they
are referred to in the case law of the Constitutional Court; next I will refer
to some matters where the role of civil society in promoting constitutional
values is emphasized; and last I will present how the Albanian Constitution
has regulated the right of access to the Constitutional Court of organiza-
tions and social groups and what is the current practice of addressing the
Court.

Civil society is used in a broad sense, to include all organizations and asso-
ciations that exist outside of the state. This would include NGO's, cultur-
al, political, social and religious groupings, as well as the labour unions.

Constitutional Democracy and values

Albania, as other countries of Eastern Europe, starting from 1990 has car-
ried out important constitutional reforms in order to leave behind a totali-
tarian system and build a system of constitutional democracy. At the out-
set, back in 1991, a package of constitutional provisions was approved,
which operated until the entry into force of the new Constitution approved
by a referendum in November 1998.



The Constitution recognizes and stipulates values and democratic princi-
ples already accepted by western countries. It also reflects constitutional
developments, in particular those gearing towards the Constitutional jus-
tice. The building of constitutional institutions and the relationship among
them is carried out taking into account the specific characteristics related
to tradition, history and the Albanian context.

Almost in all political systems, which enter into democracy following an
authoritarian and totalitarian experience, there is a strengthening of guar-
antees, including the judicial ones. The experience of a non-democratic
regime, quite understandably, urges the constitutional organs of the new
democracy to ensure protection from any eventual return to the past, and
thus to strengthen the judiciary - a classical guarantee. Therefore the new
democracies are inclined to favor a general strengthening of the judiciary’.
Albania is no exception from this trend.

The first Albanian Constitutional Court was established in 19922 The proj-
ect of constitutional justice was inspired from the ideas of the Italian and
to some extent of the German constitutional justice. The 1998 Constitution
brought about changes in the constitutional justice. This Constitution, inter
alia, did not provide the Constitutional Court with an active role to initi-
ate proceedings ex officio, and limited the jurisdiction of constitutional
review in some directions.

The constitutional values and principles upon which the constitutional sys-
tem is based on in Albania are pointed out and emphasized in a number
of judgments of the Court.

In a recent Decision® the Court in its examination of the constitutional
function of the Parliament stated that the Albanian Constitution does not
recognise the supremacy of a power or a constitutional organ over other
powers of the State. The constitutional Democracy established with the
Constitution is based on the rule of law, the principle of the separation and
balance of powers and the respect of human rights and fundamental free-
doms.

Rule of law is a fundamental constitutional principle, but rather than
explicitly stated, it is implied as being the pillar of the constitutional sys-
tem. When trying to analyze this standard, the Albanian Constitutional
Court, affirmed in a 2007 judgement that: “The case law of the
Constitutional Court of the Republic of Albania refers to the concept of
legal certainty, of the acquired right, of the legitimate expectation, and of
the confidence of citizens in the state, to the principle of the rule of law,
a principle that has been sanctioned by article 4 of the Constitution and

! Magalhres P., The politics of judicial reform in Eastern Europe, in Comparative Politics, XXXII, 1999, 43-62.

% The Law on Constitutional provision no.7561, date 29.04.1992.
Decision 12/2008
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that should be understood and interpreted as closely related to the aspira-
tion affirmed in the Preamble of the Constitution, where it has been
enshrined the determination of the Albanian people to “... build a social
and democratic state, based on the rule of law.” The principle of the rule
of law that has been guaranteed since the very beginning of our
Constitution - in its Preamble - is one of the most fundamental and crucial
principles of the democratic state and society*.

The principle of separation and balancing of powers constitutes another
fundamental principle of the Constitution. The Constitutional Court has
analyzed this principle in some of its decisions.

One of the most important and usual duties of the constitutional justice,
regardless of the system applied, is the protection of constitutional stan-
dards of the fundamental human rights and freedoms. These rights should
firstly be protected by the lawmaker. In a number of its decisions, the
Albanian Constitutional Court has interpreted the constitutional standards
concerning the limitations of the rights of individuals’; limitation of the
constitutional rights only by a law adopted by the lawmaker®, limitation for
the public interest or for the protection of the rights of others’; respect of
the principle of proportionality®; non-infringement of the essence of rights
and freedoms and, in no case, the exceeding of limitations provided for by
the ECHR®.

The principle of equality, enshrined in Article 18 of the Constitution,
requires that all citizens are equal before the law, not only with regard to
their rights provided in the constitution but also with regard to their rights
deriving from other legal acts. This principle requires inter alia the non-
discrimination of citizens who are in similar conditions without reasonable
justification. This principle requires that everybody is treated in the same
way; however it does not stipulate prohibitions of differentiated treatment
when individuals and groups are not in the same situation®.

The process of the democratic reform does not end with the recognition
and stipulation of constitutional values and principles in the Constitution.
This is only the beginning of a long process. The main change will occur,
I believe, when stipulated constitutional values become a part of culture
and behavior in the society and when public life and practice will be clos-
er to the concept of the constitutional norm.

The project about the transformation of the government and of the
Albanian society, according to the accepted normative model requires con-

4 See Decision nr.9/ 2007 of the Constitutional Court.

5 Article 17 of the Constitution of the Republic of Albania.
Decision nr. 20/2006 of the Constitutional Court.
Decision nr.30/2005 of the Constitutional Court.
Decision nr.16/2004 of the Constitutional Court.
Decision nr.65/1999 of the Constitutional Court.

10 Decision nr. 9/2007 of the Constitutional Court.



tinuous attempts from all actors both governmental and non governmental
actors (civil society). Below I will deal with some issues which relate to the
role of civil society for the protection of constitutional values focusing on
the possibilities which the Constitution has recognized to non governmen-
tal organizations to initiate a proceeding before the Constitutional Court.

Civil Society and Constitutional values

It is not the purpose here to conduct a thorough analysis of the role of the
civil society but only to emphasize the role that this actor plays in the
process of democratic transformation and protection of constitutional val-
ues in Albania. This is based on several reasons.

Many societies in the East and West encounter today an essential ques-
tion: how to reconcile tensions between the private and the public,
between the individual and the society, between public ethics and private
interest. Despite of the many differences these societies share a common
perspective: the civil society is considered as a potential mediator among
these conflicting forces which might endanger the social cohesion and sta-
bility.

This role of the civil society acquires a special importance. The experiment
of the establishment of an authoritarian communist system in our society
has severely damaged the social cohesion. The consequences of such an
experiment continue to generate conflicts and contradictions and impede
the establishment of a common area where various social groups could
cooperate to foster democratic reforms.

The constitutional and moral values in different situations compete with
each other. The role of civil society and of the citizens in the modern
world is the reconciliation/harmonization of justice and solidarity, the pri-
vate interest and the common good, the unifying citizen interest and col-
lective differences, tolerance and cultural diversity, multiculturalism and
integration.

A liberal democratic constitution gives a particular priority to some rights,
freedoms and opportunities specifically related to the requirements of the
common good. These basic rights should take priority for reasons of the
plurality of concepts about the good life and because of the requirements
deriving from freedom and tolerance determined by democratic institu-
tions. The idea of the "“shared liberal political values" is essential. These
values form the essence of liberal democratic citizenship. The creation of
a common identity based on democratic citizenship performs a vital inte-
grative function and is in fact the basis of social unity. In this perspective
the role of civil society is viewed with regard to the contribution to pre-
serve these unifying values of the liberal constitutional democracy.
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In a constitutional democracy, the normal route of conflict resolution is the
judicial one. In this perspective the Constitutional justice plays an impor-
tant role. Non governmental group and organizations are probably the
most interested actors to access the constitutional adjudication. The polit-
ical organs (the parliament and the government) naturally are more
focused in addressing economic, social, security problems and may lack
the necessary attention concerning the boundaries that the Constitution
provides with regard to their political discretion. Hence the civil society
plays the role of a watchdog to preserve and request the respect of the
constitutional values. The normative regulation of the values of the consti-
tutional democracy is a precondition to the role of civil society, which then
plays a special role to put into life this normative concept.

Now I will present how the Albanian Constitution has reqgulated the right
of access to the Constitutional Court of organizations and social groups
and what is the practice of the exercising of this instrument.

The Locus Standi of Civil society organizations
before the Constitutional Court

According to the Constitution, the right to invest the Constitutional Court
in reviewing the unconstitutionality of law is enjoyed only by a specified
category of applicants. These applicants can be divided into three cate-
gories: a) high state organs; b) organizations and different legal entities;
and c) ordinary courts. The applicants that fall into the first category are:
the President of the Republic; the Prime Minister; not less than 1/5 of the
MPs; the Head of the High State Audit. From this category, the applicants
who have more often addressed the Constitutional Court are 1/5 of the
MPs." the Albanian Constitution has not recognized to the individuals the
right to directly address the Constitutional Court requesting a constitution-
al review of a certain law™ In the second category are included: the
People's Advocate'; local government organs; organs of religious commu-
nities; as well as 'other' organizations'. The applicants who fall into this
category have the right to address the Constitutional Court requesting the
proclamation of unconstitutionality of laws only for issues related to their
interests. The courts of ordinary jurisdiction have been placed to the third

During the period 1992 - October 2007 there have been presented 76 applications pretending for the unconsti-
tutionality of laws: the President of the Republic has presented no applications; the Prime Minister has present-
ed three applications; 1/5 of the deputies 11 applications; and the Head of High State Audit only one applica-
tion.

Even from this view point, the drafters of the Constitution have reflected a restricted approach for the invest-
ment of constitutional judgment.

Constitutional Court has not had a consolidated approach regarding the legitimacy of the People's Advocate to
pretend before this Court for the unconstitutionality of laws. A more obvious position concerning this issue has
been defined in the court decision nr. 40/2007.

In spite of being public authorities, the People's Advocate and the local government organs have the right to
be addressed to the Constitutional Court pretending for the unconstitutionality of law s only for issues related
to their interests.
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category. The courts have the right to refer to the Constitutional Court
asking for its opinion about the constitutionality of a certain law to be
applied in the concrete case (the incidental way - referral or preliminary
ruling)®.

a. The interpretation of the Constitutional Court as regards the locus
standi of the organizations

The Constitution and the jurisprudence of the Constitutional Court require
that for an organization to have locus standi before the Court it should
demonstrate that it has a link and an interest with the legal act for which
it submits a claim for constitutional review. (Dec nr.9, date 19.03.2008). The
interest should be related to the violated right, to the real or potential dam-
age which the norm has or might create and not as to the theoretical prem-
ises over the unconstitutionality of the norm which has brought about the
breach of interest.

Thus the Court makes it a condition for an organization to prove and argue
before it “the interest” in a particular case. More specifically, regarding the
interest, the Court demands that the applicant demonstrates how and in
what manner the applicant can be affected in an aspect of his/her situa-
tion; thus he has to prove the direct and individualized link existing
between his/her situation and the particular legal norm being disputed.
(Dec. no. 16, date 25.07.2008)

As regards the type of organizations which might address the Court, it has
clarified that the term "other organizations' stipulated in Article 134/1/f,
comprises organizations other than political organizations. The latter con-
clusion is supported by several constitutional provisions which include the
term ‘organization’' including political organization, trade unions, associa-
tion in organizations to pursue a lawful aim, or to protect their interest and
identity of minority groups etc. Thus, the term organization in the
Constitution refers to associations, foundations or any type of other organ-
ization which pursue political, economic, and social or any other lawful
goals. (Dec 16, dated 25.07.2008)

The Constitutional Court has, on a number of cases accepted the locus
standi of organizations (dec no.9/2007;, no.11/2007; no.35/2007%
no.41/2007; no.9/2008, etc.). The assessment whether a particular organi-
zation has an interest is carried out on a case by case basis, depending on
the particular circumstances of each case. However as already stated
above the interest to address the Court must be certain, direct and indi-
vidualized.

15 Article 145 of the Constitution of the Republic of Albania.
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b. Trends of growing number of applications from Organizations

The applications for unconstitutionality of laws submitted by the subjects
of the second category, for the period 1992 - 2007, occupy 34% of the total
number of applications. The majority of them have been submitted by
NGO-s (26%).

By comparing the last years' figures, it can be observed a rising tendency
of NGO-s' applications requesting the unconstitutionality of laws. I would
like to interpret this fact as the civil society being more confident of the
Constitutional Court. Several researchers have analyzed the role of the
groups of interest in this direction. According to one point of view, this can
be explained by the democratization of the access to the constitutional jus-
tice, as well as by the establishment of supportive structures for the citi-
zens, created by financially supported organizations and legal studios spe-
cialized in the field of protection of civil rights (Epp C. R. 1999). In cases
when the elite and the general public see the legislative as being no longer
productive, and when the legislative process is relatively closed (i.e. not
comprehensive), they shall be addressed to the judiciary (Tate C.N. and
Vallinder T. 199)5).

c. Cases before the Court - Actions brought by Organizations

Several types of organizations have addressed the Court since 1999 being
those business associations, trade unions, human rights organizations,
other groups of interest

Business organizations/groups of interest

Starting from 1999, an increasing number of interest groups or business
associations have addressed the Constitutional Court such as the Chamber
of Commerce and Industry in Vlora (Dec. 64/1999) requesting the decla-
ration as unconstitutional and subsequent abrogation of a Council of
Ministers' decision on Procedures and licensing the trade of oil, gas and
their sub products. The Association of Investors and Industry of Albania
(Dec 135/2002) requesting the declaration as unconstitutional of some arti-
cles in the Law on taxes on revenues and in the Law on Taxation proce-
dures; The Association of Constructors (Dec 4/2003) requesting the decla-
ration as unconstitutional of a Council of Ministers Decision concerning
the immediate prohibition of activities related to the exploitation of rivers'
sand".

The Union of Journalists (Dec 34/2003) requesting the declaration as
unconstitutional of an Order of the Prime Minister concerning communi-
cation with print and electronic media"; Association of Former owners



(185/2001; 30/2005) requesting abrogation of certain articles of property
laws affecting their right to property, The Association of Constructors,
Konfidustria, Association of Hydrocarbons, Association of Foreign
investors, the Albanian-British Chamber of Commerce requesting the
unconstitutionality of a provision in the law on duties procedures in
Albania (Dec 16/2008) affecting their right to due process of law, etc.

Organizations of Public officials

The Association of Mayors (27/2000) requesting the declaration as uncon-
stitutional of certain Articles of a Decision of Council of Ministers on
Financial Control; the National Chamber of Public Notary (3/20095)
requesting the declaration as unconstitutional of some provisions in a law
on public notary, The National Association of Judges requesting before the
Court the abrogation of a provision of the Law on the organization of the
judiciary allegedly affecting their independence.

Watchdog organizations

Helsinki Committee (dec 15/2003) requesting the declaration as unconsti-
tutional of particular terms in the Criminal Code.; (dec 25/2003) or Code
of Civil Procedure; Helsinki Committee and the Albanian Group of
Human Rights (dec 20/2006) requesting the declaration as unconstitution-
al of a decision of the Council of Ministers to avoid nepotism among the
public administration allegedly violating the principles of discrimination
and equality before the law.

Some Conclusions

In this short presentation I tried to emphasize the idea that the project aim-
ing at the transformation of the government and the Albanian society into
a constitutional democracy, according to an accepted normative model,
requires continuous attempts. The recognition and stipulation of constitu-
tional values and principles is only the beginning of such a process.

From this perspective, the role of the civil society in protecting constitu-
tional values is very important. Constitutional democracy needs a vibrant
civil society to act independently of and as a watchdog over government -
especially in relation to delivery of constitutional goals.

As already demonstrated from the practice of the Albanian Constitutional
Court, there is an increasing number of organizations and groups of civil soci-
ety that have successfully put into motion this Court. This shows a positive
trend and is indicative of an increase of faith towards constitutional review.
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In this presentation I also tried to show that the affirmation of the essen-
tial elements of constitutionalism represents a precondition as to the role
of the civil society. To support this view, I would like to quote a distin-
guished scholar who articulated the meaning of a ‘democratic' form of con-
stitutionalism: “Modern constitutionalism in the western democracies has
generally involved the idea of a civil society organized and governed on
the basis of a written body of ‘constitutional’ law. A ‘democratic’ constitu-
tion embodies a conception of the fundamental rights and obligations of
citizens and establishes a judicial process by which claims may be litigat-
ed. The function of a judiciary is to interpret the constitution and to
authorize the enforcement of its decisions. Pragmatically, it seeks to strike
a 'delicate balance' between the rights and freedoms of ‘the governed' and
the exigencies of effective government"'.

PE3IOME

Tpaucdopmanusa rocypapcTsa m arbQHCKOTO OOIeCTBAa B KOHCTUTYIIMOH-
HYIO A€MOKPAaTHUIO - CAOKHBIN U HNPOAOAKHUTEABHBIN Iponecc. [Ipu3Hanue
U IPUHATHE KOHCTUTYIIMOHHBIX IIeHHOCTEeNW W HNPUHIIMIOB - TOABKO Haya-
AO TaAKOTO IIpollecca. BecbMa Ba)kKHa POAb I'Pa’KAA@HCKOTO OOIIecTBa B 3a-
IIUTEe KOHCTUTYIIMOHHBIX IIeHHOCTeN. KOHCTUTYIIMOHHAd AeMOKpaTusI Hy K-
AAeTCsI B TaKOM OOIeCTBe, KOTOpoe OBl AeMCTBOBAAO HE3aBUCHUMO U KakK
CTOPO’KEBOU Tlec CAeAMAO 3a [IpaBuTeAbCcTBOM. [10 cAOBaM OAHOT'O U3BECT-
HOI'O YY€HOI'O, "COBPEMEHHBIN KOHCTUTYIIMOHAAU3M B 3allaAHBIX AeMOKpa-
THUSIX BKAIOUAET B Ce0dI UAEI0 IPakA@HCKOTO OOIIECTBa, OPTaHU30BAHHOTO
U YIIPaBASIEMOTO Ha OCHOBE KOHCTUTYIIMOHHOTO IpaBa’. AeMoKpaThdecKas
Koncturynusa oTpa’kaeT KOHIENIUIO (PYHAAMEHTAABHBIX IpaB M 00g3aH-
HocTel rpakpaH. DyHKIUA IpaBa - TOAKOBATh KOHCTUTYILIWIO U AaBaTh 3a-
KOHHYIO CUAY pelleHUsM, IIPUHSATHEIM Ha OCHOBAHUU KOHCTHUTYIIUN.

16 Alan S. Rosenbaum, “Introduction”, in Constitutionalism: The Philosophical Dimension, ed. Alan Rosenbaum

(New York: Greenwood Press, 1988), 4.



KOHCTUTYLWNOHHBIE HEHHOCTHAU
B ITPAKTUKE KOHCTUTYLHNOHHOTIO
CYAA POCCHMN: OIIBIT PASPEHIEHWA

COLIMAABHEBIX ITPOTUBOPEUNI
N KOH®AUKTOB

HUKOAAM BOHAAPDH
cyovss Koncmumyyuonnoeo Cyoda Poccuiickou Dedepayuu

[TpobaeMa KOHCTUTYIIUOHHBIX IJ€eHHOCTEM B NPAKTUKe KOHCTUTYIIMOHHOTO
IIPaBOCYAMS, B YaCTHOCTH IIPH pa3pelleHUN COLMAABHBEIX IPOTUBOPEYUN U
KOH(PAUKTOB, MOKET PaCCMaTpUBATLCA B PA3AMYHBIX ACIEKTax: C oOIeTe-
OpeTUYEeCKUX MO3UINYA KOHCTUTYIIMOHHOM aKCHUOAOTHH, UTO CBSI3@HO C BBI-
sIBA€HUEM CYII[eCTBa, COAEPIKaHUSA U CUCTEMBl KOHCTUTYIIMOHHEBIX IJeHHOC-
Tel, XapaKTepa UX BAWSHUS Ha IOPUAUMYECKYIO, B TOM YHCAe CyAeOHO-IIpa-
BOBYIO IIPaKTHKY; B IparMaTu4ecKo-IIPUKAGAHOM IIAaHe, UMes B BUAY He-
00XOAUMOCTEL pa3paboTKU WHCTPYMEHTapus IPUMEeHEeHUs OpraHaM#u KOHC-
TUTYLIMOHHOTO IIPABOCYAWS KOHCTUTYIIMOHHEIX II€HHOCTEHN IIPU pelleHUuu
KOHKPETHBIX A€A.

K oneHke npoBepsieMBIX Ha COOTBeTCTBUe KOHCTUTYIWUM IIPABOBBIX HOPM
HEOOXOAMMO TOAXOAUTH KOHKPEMHO, B TOM YKUCAE KOTAA ITPUXOAUTCS Olle-
HUBATh WX C MNO3UIUN aOCMPAKMHBIX KOHCTUTYIIUOHHBIX IIeHHOCTeN. AAT
3TOro HeoOXoAMMa pa3paboTKa npakmuueckoli KOHCMumyyuoHHO-CygeOHOU
AKCUOAOIUL.

O4YeBUAHO,YTO TPaKTHUYECKasi aKCHOAOTUSI KOHCTUTYIIUOHHOTO TTPaABOCYAHUS
AOMKHA CTPOUTHECSI HA HENPOTHUBOPEUYUBLIX HAYYHO-TEOPETHYECKHUX IIPEA-
CTaBAEHHUIX O KOHCTUTYIIMOHHBIX ITapaMeTpax IIeHHOCTHOM MOAEAM OOIeCT-
Ba U rOCyAapCTBa, KOTOPasi, B CBOIO OYepeAb, (DYHKIIMOHUPYET M pPa3BUBAET-
CSI TPU AaKTUBHOM y9aCTHU CYAeOHO-TTPABOBHIX CYOBEKTOB KOHCTUTYITMOHHO-
T'O KOHTPOAL. COOTBeTCTBeHHO, AOCTOBeEpHOe yCTaHOBAeHI/Ie OpupAnYEeCKUu
3HAUYUMBIX CBOMCTB KOHCTUTYIIMOHHBIX IJ€HHOCTEM KaK CyAeOHO-IIPaBOBOIO
daKkTOpa KOHCTUTYIITUOHHOTO KOHTPOASI IIPEATIOAATaeT IIPOBEeAeHre KOHCTH-
TYIIMOHHOTO M3MEepPeHUsI caMoTo 1o cebe peHOMeHa IeHHOCTEeMH.

1. ®eHOMEH IeHHOCTEe B COBPEMEHHOM KOHCTHUTYI[MIOHAAH3ME:
OCHOBHbIE M3MepEeHUsI.

"LleHHOCTB" - NOHATHE YHUBEPCAABHOE U MHOTOMEPHOE, OHO OXBaThIBAeT

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETNU
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BCe 00AACTU U YPOBHU COLIMAABHOM KU3HEAEATEABHOCTH, B TOM YHCAE - Ha-
XOASIIMecss B cdpepe KOHCTUTYIIMOHHO-IIPAaBOBOI'O BO3AEMCTBUS.

QopMupOBaHMe [JeHHOCTHBIX TIOAXOAOB K TOMY UAU MHOMY SIBA€HUIO (00B-
€eKTy) TpeOyeT TreHepHpPOBAaHUA OIeHKH, TO €CTh CYOBEKTUBHO-BOAEBOIO
AEVCTBUS, HAIIPABAEHHOTO Ha MpPU3HaHWE 3a OOBEKTOM B COOTBETCTBUU C
n30paHHBIM MAacIITabOM U KPUTEPUSIMU ONPEAEAeHHOU ITOA€3HOCTU, O0h-
€KTUBHOU U (MAM) CYOBEKTUBHOM HEOOXOAUMOCTH. CA€AOBATEABHO, 3HAUU-
MOCTBH OOBEKTA (IBA€HUS), BEIPA’)KEHHAsA 4epe3 ero IeHHOCTh, FTeHepupyerT-
CSl HAAMYHBIM (peaAbHBIM) OTHOIIEHUEM MEeXKAY ITUM OOBEeKTOM M OIleHU-
BAIOIIUM €ero CyOBeKTOM. OTO IO3BOASIET OOHAPYKUTH (“cHATL") B cdepe
KOHCTUTYILIMOHHOTO PETryAUPOBAHUS HEKUM UAEaAM3UPOBAHHBIM CAEIIOK
(MOAEAB) aKcuoAOruYecKux KOHCMUMyUUOHHbIX HAYQA U OMHOWEHUl, KOTO-
pble UMEeIOT HeTIOCPEACTBEHHOe HOpMaTUBHOe O(POPMAEHHE B KOHCTUTYIIH-
OHHOM 3aKOHOAATEABLCTBE.

1.1. B paMkKax 5THX OTHOIIEHWU OOHAPY’KUBAETCS, NPE’KAe BCEro, UeH-
Hocmb camoll no cebe KoHcmumyuuu KaK aKTa, YCTAaHABAWBAIOIIEI'O CBOA,
KOPEHHBIX [I€HHOCTHBIX HMMIIEPATUBOB T'OCYAAPCTBEHHO OPraHWU30BAHHOI'O
0o011ecTBa, a Takke OOAee KOHKPETHBIX KOHCTUTYIIMOHHBIX HOPMATHUBOB,
YTBEP>KAQIOIINX IIeHHOCTHELIE OCHOBEI IPABOIMIOPSIAKA B OTAEABHBIX cepax
OOIIleCTBEHHOM JKHU3HU U COCTABASIONIUX KOHKpeTHEBIe IleHHOCTH KOoHCTH-
TYIIUU.

LlerHocTHOe 3HaueHMe KOHCTUTYLUM NO3UTHBUPYETCS B €€ YUIPeAUTEeAb-
HBIX CBOMCTBAX, BEPXOBEHCTBE, BBICIIEU IOPUAUYECKOM CHAE, OPSIMOM
MAEUCTBUH, 0COOOM TIOpPSIAKE ee NIPUHATHA W M3MeHeHU.

Kak caepyer mu3 mpaktukm Koucrurynmonuoro Cyaa P®, 3To o3Hauaer, B
yacTHOCTH, uTO KoucTtuTtyrus PO siBAsieTCcsT KOHCTUTYHUPYIOIINM aKTOM B OT-
HOIIIeHNU BCel NIPaBOBOU CUCTEMEL F'OCYAAPCTBA, BKAIOUAS KOHCTUTYLIMHU (yC-
TaBbl) cyObekToB Poccutickolt Depepaliiil - UX YIPEAUTEABHBIN XapaKTep
00yCAOBAEH YIpPEAUTEABLHBIM XapakTepoM Koucturyruy POD'; BepxoBEHCTBO,
BBICHIYIO IOPUAMYECKYIO CHAY U IIPSIMOe AeMCTBUE MMEIOT BCe U KayKAoe II0-
rokeHne Koucrurtyruu PO, mpu ToM, 4YTO UX IPHUOPUTET B IIPABOBOM CHUC-
TeMe Poccutickoii Depepalluil paclpoCTPaHIeTcs: Ha BCe CYIIeCTBYIOIIUe B
Hell HOpMAaTHUBHEIE TPABOBHIE AKTHI, BKAIOYASA U Te, KOTOphle caMa KoHcTu-
TyIIUsI YIIOMUHAET B KaUeCTBe MCIIOAB3YEMBbIX HaApsAY C Hel peryAdTOpOB
ob1ecTBeHHBIX OTHOIeHUN (PepepaTUBHBIN AOTOBOpP)% M3 3TOro BHITEKA-
eT U APYTro¥ BBIBOA, cAeraHHEBIM KoHcturynuonHbiM CyapoMm P®: obrapas
BO3MOJKHOCTSIMH "OXKUBAATE"' KOHCTUTYIIUIO, PA3BUBATh ee 0e3 U3MEeHEeHUs
TekcTa, KoHcTutymuonHbsii Cya B TO >Ke BpeMs He BIIpaBe IIPOBEPATH
KOHCTUTYLIMOHHOCTE caMo¥ KOHCTUTYyLIUH, ee OTAEABHBLIX NOAOXKEHUU HU
II0 KaKUM IlapaMeTpaM, B TOM YMCA€ Ha COOTBETCTBHE OCHOBAM KOHCTHUTY-

! Cwm.: Tlocranosaenue KC PO ot 18 mioas 2003 ropa Nel3-TT // C3 P®. 2003. Ne30. Ct.3101.

2 Cwm.: Mocranosaenue KC PD or 9 sauBaps 1998 ropa Nel-IT // C3 P®. 1998. Ne3. Cr.429.



MoHHOro crpos Poccuiickoit @Depepalluy, HECMOTPSI Ha IMOBBIIIEHHYIO
IOPUAUYECKYIO CUAY HOpPM rAasbl 1 Koncrurynum PO (4. 2 cT. 16)°

1.2. BmecTe ¢ TeM IIeHHOCTHas 3HQUMMOCTB IIPUCYIIA He TOABKO KoHCTH-
TYyIJUHd B [IEAOM KaK IOPUAMYECKOMY akTy. OHa BEIpa’kaeTcd U B MaTepH-
AABHOM COAEp KaHUU 3aKpenAeHHBIX B OCHOBHOM 3aKoHe ITeAed, IPUHITU-
TIOB ¥ HOPM, KOTOpPbIe BBHICTYTAIOT IO CBOEU IMPUPOAE He TOABKO HOPMOIO-
AOKEHUSMU PEeryAsTUBHOTO XapaKTepa, HO U OTpakeHueM (paKTUueCcKU
CAOKUMBIIUXCS B OOIIleCTBE IIPEACTABACHUM O COIIMAABHBLIX IIPUOPUTETAX U
HanboAee ONTUMAABHBIX MOAEASIX OOyCTPOMCTBA COOTBETCTBYIOIIUX OOAAC-
Tel OOIIeCTBEHHOUW U TOCYAaPCTBEHHOM >XMU3HU, TO €CTh, UHLEIMU CAOBaMy,
HOPMATUBHO O(POPMAEHHBIMHU OOIIEeCTBEHHBIMM WHTEepecaMU, CBSI3aHHLIMU
C AOCTHMXXKeHHeM COaraHCHUPOBAHHOU WHAWBUAYVAABHOU, OOIECTBEHHOU U
TOCYAAPCTBEHHOMN ITOAE3HOCTH.

B konmentpruposannoi gopme rieHHOCTH KoHctuTynmu PO n3A0KeHH B ee
raaBe 1, KOTOpas yCTaHaBAMBAEeT OCHOBBI KOHCTUTYIIMOHHOTO cTposd Poc-
cutickot Pepeparnuu. K HUM OTHOCSTCS, B YaCTHOCTH, TIEHHOCTA AEMOKpa-
tiu (4. 1 crt. 1), bepeparusma (4. 1 ct. 1, cT. 5), npaBosou (4. 1 cT. 1) 1 co-
IIUAaABHOM TOCYAAPCTBEHHOCTH (4. 1 cT. 7); pecnyOAmKaHu3Ma (4. 1 cT. 1);
HapOAHOTO (CT. 3) ¥ TOCYAAPCTBEHHOTO CyBepeHuTeTa (CT. 4); eAMHCTBA T'o-
CypQpPCTBEHHOM BAACTU (4. 3 CT. ) M (PYHKUIMOHAABHOTO Pa3jAeAeHUs ee
opraHoB (cT. 11); MecTHOrO caMOyIpaBA€HUA (CT. 12); IpU3HAHUA IIpaB U
cBOOOA YenOBeKa M TpakpaHUHA (CT. 2); cBOOOALI 3KOHOMUYECKOMU Aes-
TeAbHOCTH (4. 1 cT. 8); mpeororudeckoro (4. 1 cT. 13) U HOAUTUYECKOTO
MHorooOpasus (4. 3 cT. 13); MHOTOMapTUHHOCTUA (4. 3 CT. 13); CBETCKOCTU
rocypapcrsa (cT. 14).

LleHHOCTHEIN XapaKTep COOTBETCTBYIOUIUX KOHCTUTYLIUOHHBIX ITOAOKEHWY,
KaK, BIIpOYEM, UM MHBIX YCTAaHOBAeHMM KOHCTHUTynMHM, OBIA HEOAHOKPATHO
oATBeP>RAeH B mpakTuke Koncrurymmonuoro Cyaa P®D, KOoTOphINE aKTUBHO
3apAeUCTBYeT aKCHUOAOTMUECKUU MOTeHITMaA KOHCTUTYITMOHHBIX HOPM AAS
dopMUPOBaHUS MPABOBLIX IMO3UIINM IO KOHKPETHLIM A€AaM M pa3pelieHust
KOHCTUTYIIUOHHO-IIPABOBLIX CIIOPOB.

1.3. Emle opHa pa3HOBUAHOCTH AKCHUOAOTMYECKUX HAa4aA COBPEMEHHOTO
KOHCTUTYMOHAAW3Ma CBg3aHa C TeHEePHUPOBAHUEM KOHCMUMYUUOHHbIX
ueHHocmel, TIpeXXAe BCero, Kak pe3yAbTaTa KOHCTHUTYIIMOHHO-OIIeHOUYHOM
AESITEABHOCTU CyA€OHBIX OPraHOB KOHCTUTYIIMOHHOT'O KOHTPOAS.

B aTOM CAydae KOHCTUTYIIMOHHBIE I[eHHOCTH, B OTAMYME OT IIeHHOCTEWU Ca-
MoM 110 cebe KoHCTUTYyIIUH, HE UMEIOT IIPSIMOI'O TEKCTYAaAbBHOI'O KOHCTUTY-
LVMOHHOTO OPOPMAEHUS, HE ABASIOTCSI (DOPMAABHBEIMU, JKCIAUIIUTHBIMU yC-
TaHOBAeHUAMU OCHOBHOTO 3aKOHQ; MX KOHCTUTYLUOHHOe IIpU3HAHUE U
3HaYeHVe KOPEHATCSI B TAYyOMHHOM COAEP’KAHUM U CUCTEMHO-CeMaHTHhYeC-

3 o Omnpepenrenne KC PO ot | anpeas 1996 ropa Nel13-O // Apxus KC PO®. 1996.
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KUX B3aUMMOCBA349X HOPMATUBHBIX IoAoKeHHU KonctuTynuu. CooTBeT-
CTBEHHO, UX KOHCTUTYIIMOHHAS 3HAYMMOCTb TpeOyeT repMeHEeBTHUYECKOI'O
BBIIBAEHUS W TIO3UTHMBHOTO O(QOPMAEHUSA B IIPOIeCCE KOHCTUTYIIMOHHO-
KOHTPOABHOM AESATEABHOCTH CYAeOHBIX OpraHoB (IO KpaWHeW Mepe, Ha
YPOBHE aKTOB O(UIIMAABHOTO TOAKOBAHUS HMAU UCTOAKOBaHMHA OCHOBHOIO
3aKoHa).

B npaktuke KoncrurynuonHoro Cyaa PO nmoayuna cBoe 0O00OCHOBaHHE Iie-
ABIA psp opMarbHO He mouMeHOBaHHBIX B KoHctutyrnuu PO KoHCTUTY-
IMOHHBIX IIEHHOCTEW, OKAa3bIBAIOIINX OPTaHU3YyIolllee BO3AEUCTBUE Ha CO-
OTBETCTBYIONIHE OOIeCTBEHHBIE OTHOIIEHUS, BKAIOUAd TaKue KOHCTUTYITU-
OHHBIE IIeHHOCTHU, KaK: CIIPaBEAAMBOCTD U IPaBOBas OIMPEAEAeHHOCTR!, CTa-
OMABHOCTE U OIPEAEACHHOCTh ITYOAMYHBIX IIPABOOTHOIIEHUN, o0ecedeHue
CTaOMABHOCTH YCAOBUMN XO349MCTBOBaHUSA, NMOAAEP KaHUEe OaraHCa ITyOAWY-
HBIX MHTEPECOB IOCYAAPCTBA U YACTHBIX MHTEPECOB CYOHLEKTOB I'pa’kKAaHC-
KO-ITPABOBBIX OTHOIIIEHUU® U AD.

Takum 06pa3oM, B COBpEMEHHOM KOHCTUTYLIMOHaAU3Me (heHOMEeH I[eHHOC-
Tell NPOSIBASIETCS B mMpexX OCHOBONOAQraloWux U3MepeHUsAX: a) caMa IO ce-
Oe KoHCcTHUTYyHMSI Kak IIEHHOCTh; 0) IIOAyYalollMe NpIMOe 3aKpelAeHUe B
HOpPMaX ¥ MHCTUTYTaxX KOHCTUTYIIMU eHHOCTH; B) UMIIAUIIUTHO BBIpa’KeH-
Hble KOHCTUTYIIMOHHEIE [IeHHOCTHU KaK Pe3yAbTaT IPAKTHYeCKOU KOHCTUTY-
IUOHHO-CYAeOHOM aKCUOAOTUM.

B aTOM mAaHe KOHCTUTYLHOHHBIE IIEHHOCTH - He TOABKO MHCTPYMEHTaAb-
HO€ CPEeACTBO HOPMOKOHTPOABHOM AEATEABHOCTH OPTaHOB KOHCTUTYIIMOH-
HOTO KOHTPOAS, HO U, B OIIPEAEAEHHOMN Mepe, Pe3YAbBTAaT TaKOM AeITEABHOC-
THU. OTO CTAHOBUTCS BO3MOJKHBIM B CHUAY OCOOBIX IOPUAWYECKUX XapaKTe-
puctuk pemeHni KoHcTuTynimoHHOro Cyaa KakK UCTOYHUKOB IIPABA.

2. KoHCTUTYIIMOHHBIE IIEHHOCTHU - KaTeropusi AefcTBYIOLIero npasa.

KoHCcTUTYIMOHHEBIE IIEHHOCTH SBASIOTCS KaTeropHhel AeHCTBYIOLIEro Ipa-
Ba, BBIIOAHSAIOIIVMHU B TOM YMCA€ DeryAsmuBHblEe U (UAU) OXPAHUMEAbHbLe
¢yHKyuu. IDTO BBITEKAET KAaK U3 UX COOCTBEHHBIX (KOHCTUTYLIMOHHO-IIPA-
BOBBIX) XapaKTEPUCTHK, TaK M M3 OCOOEHHOCTEN AeATeAbHOCTH KOHCTUTY-
nuoHHoro Cypa Kak KBas3UIIPABOTBOPYECKOI'O OPraHa.

Cnenuduruka HOPMaTUBHOM 3HEPrUU KOHCTUTYIIMOHHBIX IIeHHOCTEN TaKOBQ,
YTO OHU UMEIOT IIpeAMeToM (cdepoii) CBOeTo BAUSHUSA, IIPE’KAEe BCEro, HOPD-
MQmuBHble BEAUYUHbl HAQUOOAEe BbICOKOIO, aOCMPAKIMHOro ypoBHA - obujue
NPUHYUNbBl NPABA, KOHCMUMYUUOHHblE NPUHYUNbl, CMAMYCHO-KAMETrOpUaAb-

4 Cwm.: Tlocranosaenne KC PO or 16 mast 2007 ropa Ne6-IT // C3 PO. 2007. Ne22. CT.2686.
Cwm., Hanup.: [TocranoBrenue KC P® ot 27 anpeas 2001 ropa Ne7-IT // C3 P®. 2001. Ne23. Cr.2409; IMocTaHOB-
aenme KC PO or 10 anpeast 2003 ropa Ne5-IT // C3 P®. 2003. Nel?7. Ct.1656; [NocranoBaenue KC PO ot 14 uro-
Ast 2005 Topa Ne9-TT // C3 POD. 2005. Ne30 (4.2). Ct.3200; Onpeapererne KC PO ot 21 anpeass 2005 ropa Ne191-
O // BKC P®. 2005. Ne6; Ompepenrenune KC PO or 8 deppars 2007 ropa Ne381-O-TT // BKC P®D. 2007. Ne5.



Hble XAPAKMEepUuCmMuKU CyOBeKTOB KOHCTHUTYIJMOHHOI'O IIpaBa U KOHCTUTY-
IWUOHHEBIX IBA€HUM U T.II. C NOMOIIBI0O KOHCTUTYIIMOHHBIX [IEHHOCTEU IIPO-
HCXOAWT, CBOETO POAQ, NpupaujeHue U aKmyaAu3ayuss HOPMAMUBHOIO CO-
gep>XKanusa COOMBEMCMBYHOUWUX HOPM, UHCMUMYMOB, NPUHUUNOB, a TaKXKe
ycmaHOBAeHUe UX COQAGHCUPOBAHHOIO B3auMmogelicmBus. OTO OCOOEHHO
Ba’KHO, €CAU UMeTh B BUAY, 4YTO KoHCcTUTYIIMOHHEIN Cyp HEPEAKO CTAAKH-
BaeTCd C CUTyaIlusIMM, KOTAQ BO3HUMKAIOT IIPOTHUBOPEUMNI MEKAY ITPEACTaB-
AEHUSMU O Pa3AMYHBIX KOHCTUTYIIMOHHBIX NPUHITUIIAX, A ¥ KOHCTUTYIIM-
OHHBIE NPUHIUNLI MOI'YT OBITH BHYTPEHHe IIPOTHMBOPEYUBEH’. AOCTATOYHO
OTMEeTUTH TaKie, HepeAKO BCTYIIaIolue APYT C APYTOM B KOH(MAWUKT KOHC-
TUTYIIMOHHBIE IPUHIIUNE], KaK, HAIIpUMeP: MPUHIIUIILI IIPABOBOTO TOCYAAP-
CTBA U COITMAABHOTO TOCYAQPCTBQ; MPUHIIMIILEI CBOOOABI U OTBETCTBEHHOC-
TH; IPUHIIUI €AUMHCTBA IOCYAQPCTBEHHOM BAACTU M NPUHLUI (eAreparu3-
Ma U T.A.

HopmaTtusHO-TIpaBoOOpasyollee 3HaYeHWE KOHCTUTYIIMOHHBIX II€HHOCTEU
NIPOSIBASIETCS U B TOM, 4TO C MX NOMOIIBI0 KoHCTUTYyIMOHHEIN Cya BBIABAS-
€T U OIleHMBAaeT IIPaBOBLIE MOAEAM OPraHU3allui TeX WAU UHBIX chep 00-
1IeCTBEHHBIX OTHOIIIEHUH, IPeoAOAeBaeT TPOOeAbl U Ae(PEKTHl B IIPAaBOBOM
PeryAupoBaHUM ¥, OAHOBPEMEHHO, OIIPEAEATdeT TeHACHIIUN Pa3BUTUS KOHC-
TUTYLJUOHHBIX OTHOIIIEHUM, OOOCHOBBIBAET KOHCTUTYIJMOHHYIO CTPATETUIO
COBEPIIIEHCTBOBAHUSA 3aKOHOAATEABCTBA MO HANpPaBAEHUSM, MOMABIIUM B
chepy KOHCTUTYIMOHHOTO HOPMOKOHTPOASI. BechbMa XapakTepHBIM B 3TOM
oTHolIeHUU sABAseTcsa [locraHoBaeHne Koncrurynuonnoro Cyapa PO or 5
deBpanra 2007 ropa Ne2-IT’, mpepMeTOM pacCMOTPEHUS IO KOTOPOMY CTaA
110 CYIIECTBY UHCTUTYT HAA30PHOTO ITPOU3BOACTBA B IPa’KA@HCKOM IIpOIiec-
ce, B TOM BHAE, B KaKOM OH OBLIA yperyAupoBaH Ha TOT MoMmeHT [TIK PO.
YcTaHOBUB HaAWuMe HApPYIIEeHHS OCIapUBaeMbIMHU 3aKOHOIIOAOKEHUSIMU
KOHCTUTYIIMOHHBIX PUHIIUIIOB IIPABOCYAUS W IJ€HHOCTEN CyAeOHOMW 3alllu-
THI IpaB rpakpaH, KoHctutyuoHHe Cya yKasan, 4To IpU3HaAHWE COOTBE-
TCTBYIOIIUX TTOAOKEHUH mpoTuBopedarumu Konctutyruu PO u yTpaTus-
IIMMU CUAY CO3AABAAO OBl TAKOM MpPOOEA B IIPABOBOM PETryAUPOBAHUU, KO-
TOPHIM B AQHHOM CAy4Yae He€ MOJKET OBIThb YCTPaHEH HeNOCPEACTBEHHBIM
npumeHenueM Kouctutynuu PO 1 TpeOyeT BHECEHUSI CUCTEMHBIX M3MeHe-
HUMN B AEUCTBYIOIee 3aKOHOAATEALCTBO O CYAOYCTPOMCTBE M O TPa>kAaHC-
KOM CYAONPOU3BOACTBe. [ToaToMy, onupasch Ha BbITEKalolye U3 mpeaMoy-
ABL U cTaTent 1 (wacth 1), 2, 15 (wactu 1 u 4), 17, 18, 19, 46 u 118 Koucru-
Tyrun PO 1eHHOCTVM TPaBOBON CIPABEAAMBOCTH W OCHOBAHHBLIM Ha HUX
TIPUHITUII CIIPAaBEAAUBOCTH CYAEOHBIX akToB, KoHcTuTyumonusii Cya npu-
HSIA pellleHHe - B IIeAsIX 3allJUThl OCHOB KOHCTUTYILIMOHHOIO cTpos Poccuiic-
ko Qepepaliuy, mpaB M CBOOOA YeAOBEKa U TPAKAQHWHA, ITOAAEPIKaHUS
0OanaHCca KOHCTUTYIIMOHHO 3alIUIIaeMbIX IIEHHOCTEN M C YUeTOM OOBEKTUB-

5 TapxkueB T'. TIpUHIUIIBI TIpaBa U NpaBoO U3 NpUHNOUNOB // CpaBHUTEABHOE KOHCTHUTYIIMOHHOE O6O03pEeHHe.
2008. Ne 2. - C.26.
Cm.: C3 PO. 2007. Ne7. CT.932.
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HO CAOJKUBIIMXCS PEaAuM - BO3AEPKAThCS B YKA3aHHOM AeAe OT IIPU3HaHUA
OCIIapHMBaeMBIX 3aKOHOIIOAOXKEHUM He COOTBeTCTBYIOIUMU KoHcTuTynum
P® B TO¥ yacTH, B KAKOW MMHU TTPEAOTIPEAECASIETCS MHOKECTBEHHOCTE HaA-
30PHBIX MHCTAHIIUN, BO3MOXXHOCTH HEOAHOKPATHOTO IIepecMoTpa CyAeO-
HBEIX TTOCTAaHOBAEHUM, IPUHSITBHIX B IIOPSAKE HaA30pPa, HEOIIPEeAeAeHHOCTh
CPOKOB HAA30pHOTO O0>KaAOBaHWS U MPOU3BOACTBA. [Ipu 3TOM B Ha3BaH-
HoM [locTaHOBAEHUU OBIAG CHOPMYAUPOBAHA pa3BepHYTas IIporpaMma pe-
OopMUPOBAHUSA UHCTUTYTAa HAA30PHOTO IIPOM3BOACTBA B IIEAdX IIPHUBeEAE-
HUS ero B cooTBeTcTBUe ¢ KoHcturynuelr PO u eBponelicKUMU CTaHAAP-
TaMU IIPaBOCYAUS.

3. KOHKYpeHIII/IH KOHCTUTYIIMOHHBIX IleHHOCTeﬂ B COBPpEMEHHOM
rA00AAHUCTCKOM MuUpe.

HopMmaTuBHBIE Hayara KOHCTUTYIIMOHHBIX [I€HHOCTEN, OOOOIEHHO IrOBOPH,
IIPOUCTEKAIOT U3 UX OOBEKTUBHOU COIIMAABHOM 3HAUUMOCTHU AAS HAPOAQ,
BOAEMN KOTOPOTO OHHU YTBEPFKAAIOTCSA B KaueCTBe IIEPBUYHOrO U OE3yCAOB-
HOTO OCHOBAHUS KaK AAS IIPABOBOM CUCTEMBI TOCYAQPCTBA B IIE€AOM, TakK U
AAST Ka’KAOU ee IOPUAMUYECKOM HOPMBI. B CBOIO ouepeab, CcOllUaAbHasA 3Ha-
YUMOCTh KOHCTUTYIIMOHHBIX II€HHOCTEN COCTOUT B TOM, YTO BBIpa>Ke€HHBIE
B HUX COIIMAAbHBIE OOBEKTHI (IleAU, MHTEpPeCH], OTHOUIEHUS, MHCTUTYTHl U
T.II.) obecmeunBalOT HamboAee OoNTUMaAbHOe (3PPeKTUBHOE, TPOTrPeCcCUB-
HOe) pas3BuUTHEe OO0IlecTBa Ha OCHOBE MHPHOTO U KOM(OPTHOI'O COCYIIECT-
BOBAHMS He TOABKO PA3AMYHBIX OOIECTBEHHBIX CHUA BHYTPHM I'OCYAAQPCTBQ,
HO U AQHHOTO KOHKPETHOTO HapoAd C APYTUMM HapOAAMMU.

COOTBETCTBEHHO, KOHCTUTYIIMOHHBIE IT€eHHOCTU OOYCAOBAEHBI BHYTPEHHEU
U BHEIIIHEN COIIMAABHOM CPEAOM, a MOTOMY IIPU UX AaHAAU3E CAEAyeT yuu-
TBIBATh, B TOM YHCAE CKAAABIBAIOIIVECS 3aKOHOMEPHOCTU MEKAYHAPOAHBIX
OTHOIIEHUN U TEHAEHIIMM OOIIeNIA@HEeTapHOI'0 Pa3BUTHS, KOTOPbIE BO3AEH-
CTBYIOT M Ha CTaHOBAeHUEe (POpPMHPOBaHNE) KOHCTUTYIIMOHHBIX IIEHHOCTEH,
U Ha TMOPIAOK WX pearusanuu. B To ke BpeMs HeOOXOAMMO IIPUHUMATH BO
BHUMaHUe, 4TO CaM II0 cebe Me>KAYHApOAHBIY COIIMAABHO-IIPABOBOM IIOPS-
DOK, OyAYYM IIPDOMU3BOAHBIM OT B3aUMOAENUCTBUSA MEXKAY CyBEPEHHBIMU BOAS-
MM PaBHOIIPABHBEIX HAPOAOB MHPAQ, BBICTYIIAET, CBOETO POAQ, PE3YABTHPYIO-
IIe¥ OT COOTHOIIEHMT U COaraHCHUPOBAHMA (PAKTUUECKUX HAIMOHAABHBIX
KOHCTUTYIIJUOHHBIX IIeHHOCTEeU IOCyAapCTB MHUPOBOTO COOOIECTBA.

OpHoM u3 (pyHAAMEHTAABHBIX 3aKOHOMEPHOCTEM U TEHAEHITUNM COBpEeMeH-
HOTO 3Talla Pa3BUTHSI YeAOBeUeCTBa CAEAYeT IIPU3HATh IAOOAAU3alHio, IIPO-
IIeCChl KOTOPOM, CAEAOBATEABHO, OKA3BIBAIOT NPSAMOE BAMSHHE Ha CHUCTEMY
KOHCTUTYIIMOHHBIX IIeHHOCTEU U UX HepapxXhuyecKue XapaKTepHUCTUKH.

l‘[poueccm pearn3anyi KOHCTUTYIIMOHHBIX HeHHOCTefI B COBpPEMEHHBIX yC-
AOBUAX I‘AO68.AI/13(:1HI/II/I MOryT OBITH IIPEeACTABAEHBI B PA3AMYHBIX ACIIE€KTaX:



a) MHCTUTYIJUOHAABHOM, IPAaBOTBOPYECKOM, COCTOLIEM B COAMIKEHUHU IIpa-
BOBBLIX CHUCTEM COBPEMEHHOCTH Ha OCHOBe IIPU3HAHUS E€AUHBIX, YHUBEp-
CAaABHBIX AAS AEMOKPATUYECKOTO MHpa KOHCTHUTYIIMOHHBIX IIeHHOCTeM; 0)
TPaBOpPeaAn3allMOHHOM acleKTe, TAe OCOOBINM MHTepeC BBLI3BIBAET POPMU-
poOBaHMEe HAAHAIIMOHAABHBIX IOPUCAMKIIMOHHBIX OPTraHOB, OCHOBBIBAIOIIUX
CBOIO AeITEeABHOCTh Ha IIPU3HAHUN U 3alUTEe AeMOKPAaTU4eCKUX KOHCTUTY-
IIMOHHBIX IT€EHHOCTEN; B) B aCIEKTe yTBEP’KACHHSA HOBOM IIPAaBOBOM HMAEO-
AOTHH, HOBOTO THIIA MTPABOCO3HAHUS ¥ MIPABOBOW KYABTYPHI, YTO BbIpaka-
eTCsd, B TOM YHCAe, B YHUMUKAWUM IIPABOBBLIX IeHHOCTEU W COAM>KEeHUU
dyHAAMEHTAABHBEIX XapaKTepPUCTUK HAIIMOHAABHBIX IIPABOBBIX KYALTYD; T)
B KOHCTUTYIIMOHAAM3AINU OOIIEeNPU3HAHHBIX IPUHIINIIOB ¥ HOPM MEJKAY-
HapOAHOIO IIpaBa W HAa 3TOM OCHOBE - IPOHUKHOBEHHE BHYTPUTOCYAAP-
CTBEHHBIX IOPUAWKO-IIPABOBBIX HadaA B Chepy Me>KAyHApOAHBIX OTHOIIIE-
HUU U Ap.

BakHOe 3HaueHUe B 3TOM IIAaHe UMeeT ysCHeHUe IeHHOCTHBLIX KpUTepu-
€B U OPUEHTHUPOB, Ae’KallluX B OCHOBE IPaBOBOM TAoOaAM3alluu U, COOT-
BETCTBEHHO, IIPABOBOTO IIPOTPECCa AeMOKPATUYEeCKUX IOCYAAPCTB, UMes B
BUAY IPU3HAHMWE B Ka4eCTBe, CBOETO POAQ, aKCUOMBEI COBPEMEHHOTO IIPa-
BOBOTO TAODAAM3MAE, UTO 3TU IIPOIECCHl AOAKHBLI Pa3BUBATHLCI B HANPaB-
A€HUU lopugu3ayuu cBoO6Oghl, BAACMU, COOCMBEHHOCMU KaK OCHOBOIIOAA-
TaIoIUX KOMIIOHEHTOB COBPEMEHHBIX COIIUAABHO-IIOAUTUUYECKUX U IKOHO-
MUYECKUX CHUCTEM.

Ilpu BCceM TOM, 4TO Ka’*kAas 3110Xa HeM30e>KHO BHOCUT CBOU KOPPEKTUBHL
B CHUCTEeMY I[eHHOCTeM, Ha KOTOpLIe OHAa OPUEHTHUPYETCS, IPEeACTaBASIeTCS,
YTO aKCHUOAOTHUYECKOM U - BO MHOTOM - NPAKCUOAOTUYECKOU OCHOBOU npa-
BOBOU raobarusayuu SIBASIIOTCS U, 6€3YCAOBHO, AOAKHBI COXPaHATHCS UMe-
e Bceoﬁmee IIPHU3HAHNEe YHllBepCGAbele KOHCIIlUIIlyullOHHble UeHHOC-
mu COBpeMeHHOU geMoKpamuu KakK o0Illee AOCTOSSHUE YEAOBEUECKOU ITUBU-
Au3anuu. B uX psiay - IEeHHOCTH CBOOOABLI M IIpaB YEeAOBEKa, COITMAaAbLHOMU
CIIPAaBEAAMBOCTY M PaBEHCTBA BCEX IIePeA 3aKOHOM, IIPABOBOTO COITMAABHO-
Tro I‘OCYAapCTBa, pa3pereHud BAaCTeI;'I, IIOAUTHUYECKOI'O, UAECOAOTHNYECKOI'O 1
SKOHOMHWUYECKOTO TAIOPAAU3Ma U AP.

[Mpy 5TOM B yCAOBUSX KOHCTUTYIIMOHAAM3Ma KOHCTUTYIIMOHHBIE II€eHHOCTU
AEMOKpaTuu He MOI'YT pacCMaTpUBaThCA (M, HAAO IPU3HATH, CYILIeCTBO-
BaThb) BHE CBSA3U C CyBEPEHUTETOM rocyAapcTBa. ViMeHHO cyBepeHHasl BO-
ASl HapOAQ@, BhIpakeHHasd B IOCyAapPCTBEHHOM CyBepeHUTETe, SIBASIETCS OC-
HOBaHUEM AASL YTBEPJKACHUSI U pearu3alluid AeMOKpPATUUYeCKUX IfeHHOCTeH
KaK B IIPAaBOBOM CHCTeMe I'OCyAApPCTBa, TIOCKOABKY IIPU3HAHUE 3a HapOAOM
CYBEpPEeHUTEeTa BOAU U BBICHIUX IIPAB COCTaBASIOT CYIECTBO KOHCTUTYIIH-
OHHOM AEMOKpAaTHM, TaK U B CUCTeMe Me>XKAyHapOAHOIO IIpaBa, KOTOpoe
COCTaBASIET IIPOAYKT MEKTOCYAAPCTBEHHOI'O OOIeHHs, TO eCTh, B KOHeu-
HOM cueTe, NPOAYKT B3aMMOAEMUCTBUS OOAEUEHHBIX B T'OCYAQPCTBEHHYIO
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dopMy pPaBHOIPABHLIX U CYBEPEHHEIX HAPOAOB. BMecTe ¢ TeM AeMOKpaTusd
OIlpeAeAsieT KaueCTBO U IIPeAeAbl CyBepeHuTeTa Hallui, HapoAOB, T'OCY-
DAPCTB. B 5TOM CBA3M IIeHHOCTHOW OCHOBOW COBPEMEHHOTO KOHCTUTYIIHO-
HaAM3Ma MOJKeT ObITh IIpH3HaHa CyBepeHHas AeMOKpaTud KaK CUMOWUOTHU-
yecKasl IIeHHOCTDb, OAUIIETBOPSIOIas coOOM Mpu3HaHMe 3a Ka’KABIM Hapo-
AOM MHpa IIpaBa U BO3MOXXHOCTH YTBEPAUTH TAKyIO CUCTEMY TOCyAap-
CTBEHHOT'O YCTPOMCTBA, KOTOpasg o0ecledYnBaeT yIIPaBAEHHE A€AaMU ToCy-
AApPCTBa Ha OCHOBAHUU W B COOTBETCTBUU C BOAEM HApPOAQ, €Tr0 TPaAUITUSI-
MU U KyABTYPOH, B IIeAdX HauboAee IIOAHOTO U 3(P(PeKTUBHOIO YAOBAETBO-
penus nHTepecoB Hapopa. CAepAOBaTEABHO, CyBepeHHasl AeMOKpaTHs BhIpa-
>KaeT OAHOBPEMEHHO M YHUBEPCAABHOCTH AEMOKPATUYECKUX IJ€eHHOCTEN, U
CIeIM(PUYHOCTb UX NPOIBAECHUS B PA3AUYHBIX COIIMOKYABTYPHBIX YCAOBU-
gaxX. DTO IPEeAlloAaraeT, YTO HU OAHOMY HApoAy He MOJKeT OBITh IPOAUKTO-
BAaHO IIPUAATH TOM UAU MHOU AeMOKPATHUUYECKOU I[IEeHHOCTU TaKoe 3HaueHUe,
KOTOpO€e 3a HeM He NPU3HAETCS CaMUM HapOAOM, €CAM TOABKO HHOe He
BA€UEeT 3a COOOM YTpo3y AASI MHPHOTO CYIIECTBOBAHUS MUPOBOTO COOO-
IIeCTBa UAU €Tr0 YAEHOB. JTO IpPeAlloAaraeT TaK>Ke, YTO HOPMATUBHO 3aK-
penAeHHBIE BO BHYTPUTOCYAAPCTBEHHOM IIpaBe AeMOKpaThueckue I[eHHOC-
TH, BKAIOUAsd CTOAb Ba)KHYIO M3 HUX, KaK IIpH3HaHUeE IIpaB M CBODOOA YeAOo-
BeKa U TPa’KAQHUHAE, He MOTYT aOCOAIOTHM3MPOBATHCH, @, HAIIPOTUB, AOATK-
HBI UICTOAKOBLIBATHCSI U IIPUMEHSITHCS COOOpa3Ho ¢ obIel CUCTEMOM KOHC-
TUTYLMOHHOTO PeryAupOBaHMs, OCHOBAHHOM Ha HAIIMOHAABHON TPaAUIINU.

AAs COBpEMEHHOM rOCyAQpPCTBEHHO-IIPABOBOU AEMCTBUTEABHOCTH, C TOYKH
3peHus1 TAODAAMCTCKUX TEHAEHIIWM ee pa3BUTHA, IPUHIMNINAABHOE 3Hade-
HHe HMeeT BOIPOC 00 MepapXWYeCKHX CBS35IX U 3aBUCUMOCTIX B CUCTEM-
HOM P$IAY COOTBETCTBYIOIINX KOHCTUTYLMOHHBIX IJeHHOCTEHN, O IIeHHOCTHLIX
NIPUOPUTETAX B paMKaxX MIPOIECCOB IIPABOBOU TAODOaAM3anuu. B HaM AHU
AKTYaABHBIM SBASETCS, B YaCTHOCTH, BOIIPOC O TOM, ABAAIOMCA AU IA0OQAU-
CmCcKuUMU npuopumemamu cBoboga u nNpaBa 4eAOBeKa UAU JKe B OCHOBY ma-
KUX NpuopumemoB gOAXHbl OblMb NOAOKEHbl UeHHocmu Oe3onacHocmu?

Emle HepaBHO OCHOBOUW WHTEPHAIIMOHAAU3AINM, COAMXKEHUS TPaBOBBIX
CHUCTEeM, B TOM YHCA€ B HAlIpaBA€HUU (POPMUPOBAHUI €AUHOI'O IIPAaBOBOTO
mpocTpaHcTBa B EBpore, 6€30TOBOPOYHO IPU3HABAANCH IIPaBa UYeAOBEKaA.
Baaropapss UMMaHEHTHO IIPHUCYIEU UM I[eHHOCTHO-MHTETPAaTUBHOU (DYHK-
1M, TIpaBa YeAOBeKa NpPUOOpeAr HaAHAITMOHAABHBLIN, WHTepHAIMOHAAb-
HBIU XapakTep. VX nIpu3HaHWe Ha MeXAYHAapPOAHOM YPOBHE U 3aKpelAeHUe
B HOpPMaxX Me>KAYHApPOAHOTO IIpPaBa AWIIL YCUAMAO BCEOOITHOCTL U 00A3a-
TEeABHOCTh 3aA0’KEHHBIX B HUX TpeOOoBaHUM B MacIITabax BCEro MHUPOBOTO
coobitectBa. C MOMEHTa MeXgyHApPOgHO-NPABOBOrO NPU3HAHUS NpaBad ue-
AOBEKa KakK OO0IecouarbHas KaTeropus IpHoOpeAr HOBOE, AOTIOAHUTEAD-
HO€e KauyeCTBO: OHU CTaAM Me>XAYHApPOAHBIMHU IIPAaBaMU YEAOBEKQ, ITOAYYU-
AW 4YeTKO BBIpakKeHHBIe HOPMATHBHO-IIPABOBBIE HadaAa MeE>XKAYHApPOAHO-
IIPaBOBOTO XapakTepa, YTO CIOCOOCTBOBAAO, B CBOIO ouepeab, POpPMUPOBa-



HHUIO MEeXXAYHApOAHOTO IIpaBa IIpaB YeAOBeKa, MEeXXAYHapOAHOTO T'yMaHU-
TAPHOTO IIPaBa U IIO3BOAWAO PETPAHCAWPOBATH HAIlMOHAABHBIN [I€HHOCTHO-
OPaBOBOY MOTEHIIUAA B OOIEMUPOBOM MacliTade.

IlpyHIMOMAABHO WHAad CHUTyalusd CAOKHAACH Ha pydOexe XX-XXI BeEKOB.
Ha cMmMeHy uHTepHaIlMOHAAM3allUM Ha OCHOBE AEMOKPATHUYECKUX IIeHHOC-
Tell TPUXOAUT TEHAEHIINS TAOOaAM3allMM Ha OCHOBe KPUTepHueB (IPUHITU-
1I0B) 0e30IaCHOCTU AUYHOCTH, OOIIECTBa, FOCYAAPCTBa.

OpAHaAKO MOJKHO AWM pacCMaTpUBaTh caMM MO cebe IMeHHOCTU 0e30MMacHOCTH
B KaueCTBe YHUBEPCAALHBEIX OCHOB IIPABOBOTO IIPOrpecca, MHTerpaluu Co-
IIUOKYABTYPHBIX CUCTEM COBPeMeHHOCTU? [TOAOKUTEABHBINM OTBET Ha 3TOT
BOIIPOC TPEACTABASIETCS, IO MeHbIIIe Mepe, CIIOpHBIM. U TIpeskae Bcero 1o
TOM IIpUYVHE, YTO IIPU OUYEBUAHOMN KOHKYPEHIIUM KOHCTUTYILIMOHHBIX I[eH-
HOCTeM IIpaB M CBOOOA YEAOBEKa, C OAHOU CTOPOHBI, M 0e30MacHOCTH, C
APYTOM, BPgA AU IPABUABHBIM SBASIETCA MX MOAHOE - KaK 3TO 4allle BCETro
CAyYaeTCs - IPOTUBOIIOCTABAECHUE.

“Besonacnocms” — xameropus KOHCMUMyUUOHHAS, HOPMATHBHO-IIPABOBOE
copepsKaHMe KOTOPOM He OrpaHWYUBAETCd UUCTO NyOAWYHOM HalpaBAEH-
HOCTBIO (Ha OOIIECTBO U IOCYAAPCTBO); IOHATHE 0Oe30NaCHOCTH IIPU3BAHO
OTPa’kaTb COCMOAHUE 3AUW,UUWeHHOCMU XU3HEHHO BAKHbIX UHMEPECOB AUY-
Hocmu, obujecmBa U rocygapcmsa Ha OCHOBE ITOCAEAOBATEABHOTO olecIie-
JyeHUsA X OaraHca. YKe IO3TOMY KaTeropus 0e30MacHOCTH IpU3BaHa OT-
pakaTb Kak IIyOAWYHBIE, TaK M YaCTHble UHTEepechl B UX B3aMMOCBS3U U
cbanrancupoBanHocTu. He cayuarino Koncrurynus PO B ct. 56 (4. 1) ompe-
AEeAsieT B KaueCTBe PAaBHO3HAYMMEBIX OCHOBAHWM BO3MOKHBIX OTPAaHWUYEHUM
IpaB U CBOOOA B YCAOBUAX UPE3BBIUAWHOTO MOAOJKEHUS: a) "obecredeHne
0e30IIaCHOCTH IrpakpaH” 1 0) "3aIIUTy KOHCTUTYIIUOHHOTrO CTpos”. OAHOB-
peMeHHO KOHCTUTYIIUSA AOCTATOYHO AETAABHO OTpa’kaeT Pa3ANYHEIE CTOPO-
HBI, BO-IIEPBHBIX, NPABOBOU (lopuguueckoll) be3onacHocmu AUYHOCMU, UMes
B BUAY (pu3nuecKyio Oe3omacHOCTh (cTtaTbu 20-23, 4. 2 cT. 63), uHgopmMa-
IMOHHYIO 0e30IIaCHOCTh (CT. 24, 29), 3KOHOMHUYECKYIO Oe30IIaCHOCTH (CT.
34, 35), 3KOAOTMUECKYIO 0e30IacHOCTh (CT. 58, m."e" cTr. 71) U T.I., BO-BTO-
pBIX, 6e3onacHocmu rocygapcmsad, BBICIIUM IIPOSBA€HUEM YEro SIBASIETCSI
CyBepeHHuTeT rocyaapcTBa (4. 3 ¢T. 4, 4. 5 cT. 13, 4. 3 cT. 55, cT. 67,10. "M"
ct. 71, m. “p" 4. 1 cT. 114), B-TpeTbux, 6e3onacnocmu obuiecmsa (4. 2 cT. 7,
cT. 14, . "0" 4. 1 cT. 72, ."e" 4. 1 cT. 114). OpHako HanboAee IIUPOKas B
DAHHOM CAyYae WHTeTpaAbHasd OCHOBA IOPUAWYECKOM U, COOTBETCTBEHHO,
KOHCTUTYIITUOHHOM 0e30TaCHOCTU AMYHOCTH BOIIAOIIAETCI B KaTEerOPUU HA-
UUOHAABHOU Oe3onacHocmul.

B To >Xe BpeMsl KOHCTUTYIIMOHHBIM PEXXMM HaIllMOHAABHOUW 6e3011aCHOCTU
He MOJXXeT H€ BKAIOYATHL, B YACTHOCTH, MHTEpPEChbl AMYHOCTH, €€ IIpaBa U
cBOOOABI. CBOOOAA M AOCTOMHCTBO TPa>kAAdH, YPOBEHBb UX 3alIUIIEHHOCTU
€CTb BOIPOC HAIlMOHAABHOM 6e30I1aCHOCTH.
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N3 3TX NOAXOAOB, OCHOBAHHBIX Ha IIOHWUMAHUHU TOTO, UTO MEeXXAY KOHCTH-
TYOUOHHBIMU HEeHHOCTSIMHU IIPAB YEAOBEKa U 0e30I1acHOCTH CYIIeCTBYIOT
CAOJKHBIE B3aWMOCBSI3U, OCHOBAHHEIE B TOM YHCAE Ha 'TIPHUCYTCTBUU'TIPAB
YeAOBeKa B KOHCTUTYIIMOHHOM pe’XuMe 0e30IIaCHOCTH, CAeAyeT UCXOAUTH
M IpU IIOMCKe KOHCTUTYLIMOHHBEIX KPUTEpPHEB COBPEMEHHBIX IIPOLeCCOB
rA00aAM3alM M IIPABOBOTO IIpOTpecca.

B coBpeMeHHOM MUpe TA@BHBIM SIBASETCS IIOMCK OanraHca Me’KAY IeHHOC-
TAMU NTyOAWYHOTO XapaKTepa, C OAHOM CTOPOHBI, ¥ AWYHBIMH, YaCTHBIMU
IIEHHOCTAMHM, C Apyrou. B ¢popMarn3oBaHHOM, HOPMATHUBHO-IIPABOBOM BHI-
paKeHuU 3TO IIpoOAEMa COOTHOIIEHHS CyBEePeHHOM TIOCYyAAPCTBEHHOM
BAACTU (HA XapaKTEPUCTHUKE BAACTM KaK 'CyBEepeHHOMN' AeAdlo akIleHT) U
CBOOOABI, KOTOPAas NPsIMO UAM KOCBEHHO IIPOHU3BIBAET BCIO CUCTEMY KOHC-
TUTYLIJUOHHOI'O PETYAUPOBAHUS, "IPUCYTCTBYET' B KA’KAOM KOHCTUTYLIMOH-
HOM HHCTUTYTE, Ka’KAOU HOpMe U cTaTbe KOoHCTUTynuu. B 3TOM CMEICAE
HaXO’XAeHUe 0anaHCa BAACTU M CBOOOABI COCTABASIET IAABHOE COAEPIKaHUE
TEOPUU U IIPAKTUKU COBPEMEHHOTO KOHCTUTYIIJMOHAAU3Ma®.

Y>Ke Io3TOMYy BeCbMa OCTPOM SIBASETCS IIPOOAeMa KOHKYPEHIUU KOHCTH-
TYIIMOHHBIX II€eHHOCTEM, AeKalllUX B OCHOBE COBPEMEHHBIX IIPOIECCOB TAO-
OaAM3aluyu ¥ IPaBOBOTO Hporpecca. B 4acTHOCTH, UTHOPUPOBAHUE MYAb-
TUKYABTYPHOU IIPUPOABLI COBPEMEHHBIX IIPABOBBIX CHUCTEM, UX HAIlMOHAAb-
HBIX M UCTOPHUYECKUX OCOOEHHOCTEW MOJKET IIPUBECTU B IIPABOTAOOAAU3a-
IIMOHHOM IIpoIecce (U y’Ke HEPEAKO MPUBOAUT) K IIOAUTUYECKOM, UAEOAO-
TUYeCKOM, IPAaBOBOU 3KCIAHCUU 3KOHOMHUYECKH, BOEHHO-TIOAUTHYECKH I'OC-
IIOACTBYIOIIUX CTPaH U OAOKOB, B OCHOBe 4ero AeKWUT He CHAA IIpaBa, a
IIPaBO CHUABI ¥, COOTBETCTBEHHO, OTKa3 OT PYHAAMEHTAAbHBIX KOHCTUTYII-
OHHBIX MAEN AEMOKpPAaTHUM M TOCYAAPCTBEHHOTI'O CyBepPEHUTETA.

OTO B OAMHAKOBOM Mepe OIacHO KaK AASl BHYTPUTOCYA@PCTBEHHOTO, TaK U
ME>KAYHapPOAHOTO MUPOYCTPONCTBE, YTO C OCOOOM OCTPOTOU MPOSIBUAOCH B
KOHTEKCTe TAYOOKOM KOAAU3ZUUM MEKAY ABYMS OOIeNpU3HAHHBIMA U, COOT-
BETCTBEHHO, UMIIEPATUBHLIMU MIPUHIIUIIAMU MEXKAYHapOAHOIO IIpaBa - Ca-
MOOIIPEAEAEHUSI HApPOAOB U TEPPUTOPUAABLHOM I[€AOCTHOCTH T'OCYAQpPCTB.
[MoAmTHKa ABOMHBIX CTAHAAPTOB, KOTAQ Ha MEKAYHapOAHOM YPOBHE (BKAIO-
yasi OOH, EBpocoio3 u T.II., He TOBOPS y’Ke 00 OTAEALHBIX TOCYAapPCTBax)
38 OAHMMM HApOAAMM IIPU3HAETCsS IIPAaBOMEPHOCTh OOPLOBI 3a TOCYAAp-
CTBEHHOE CaMOOIIPEAEAEHME, a APyrHMe HapOAbl TAKOTO IIpaBa AMIIAIOTCH,
MOYKeT MPUBECTH K Pa3pyIIeHWI0 OCHOBOIIOAATAIONINX IPUHIIMIIOB COBpe-
MEHHOTO MeXAYHAPOAHOTO TpaBa U 3aA0KeHHBIX B HUX IleHHOCTel. [Tonck
>Ke 0OanaHca Me’KAY COOTBETCTBYIOIIMMU HECOBHAAAQIOIIUMU II€HHOCTSIMHU
AO/AJKEH OCHOBBIBATLCS, BO-IIEPBBIX, Ha 0€3yCAOBHOM IIPU3HAHUU KOAAU3U-
OHHOTO eguUHCMBA YKA3aHHBIX M BCEX APYTMX OCHOBHBIX IPUHITUIIOB COB-
PEMEHHOTO MEKAYHAapOAHOTO TpaBa (3aKpemAeHHBIX, B YaCTHOCTH, B AeK-

8 Cwm.: Bonpaps H.C. BaacTe 1 cBOOOA@ Ha BecaX KOHCTUTYIIMOHHOTO IIPABOCYAMSI: 3alllUTa IIpaB yeroBeka KoHc-
TUTyIOHHEIM CyaoM Poccuiickoint @epepanuu. - M.: FOctunundgopm, 2005.



Aapanyy O NPHUHLOUIAX MeXXAYHapOAHOTO IIpaBa, KacaloUIUXCS APY’KecCT-
BEHHBIX OTHOIIEHUU U COTPYAHUUECTBA MeXXAY IOCyAapCTBaMM B COOTBET-
ctBum ¢ YcraBoM OOH ot 24 okTa6psa 1970 r.); BO-BTOPHIX, Ha TOHUMaHUU
(v mpu3Hanuu!) TOro, YTo MOMpPaHNE TEM UAM MHBIM FOCYAAPCTBOM OAHOTO
MPUHIINIA (B YaCTHOCTHU, IPUHIIMIA PAaBHOIPABUS M CAMOOIPEACAEHUS Ha-
POAOB) AMIlIaeT A@HHOE I'OCYyAAPCTBO IIpaBa CCHIAQTLCS Ha APyTUe IpPUHIHN-
IIBI, BKAIOYAS IPUHIIUII TEPPUTOPUAABHON IIEAOCTHOCTH: IIEHHOCTH HU OA-
HOTO U3 IPUHIIUIOB MEKAYHAPOAHOTO MHMPOIIOPSAKA He MOJKET paccMart-
pUBaThCSI KaK abCOAIOTHAsA, He 3aBUCAIIAS OT I[eHHOCTHBIX XapaKTepPUCTHUK
APYTHUX IIPUHIUIOB. B mmporecce ke KOHCTUTYIIMOHAAM3AIIUU COOTBETCTBY-
IOMIUX OOIIeNPU3HAHHBIX IPUHIIUIIOB MEXXAYHAPOAHOIO IIpaBa (IpUMeHU-
TeabHO K PO 31O, HampuMep, 4. 3 CT. 5 B CUCTEMHOM E€AWHCTBE C 4. 4 CT.
15 KoHCcTUTYyIUM) CO3AA€TCSA AOIOAHUTEABHBIM HOPMATHUBHO-IIPABOBOU IIO-
TEHITUAA AAS IIOHMCKa OanaHca U MPEeOAOAEHUSI KOAAM3UM MeKAY HHUMU Ha
OCHOBEe IIPOHWKHOBEHUS BHYTPUTIOCYAQPCTBEHHBIX IOPUANKO-IIPABOBEIX Ha-
4an B chpepy MeRAYHAPOAHBIX OTHOIIEHMU.

OAHMM CAOBOM, TAOOAAM3anysad HANPSAMYIO BAMGET Ha KOHCTUTYIIMOHHBIE
CHCTEMBbI COBPEMEHHBIX TOCYAAPCTB, IPEAOTPEAEAsiET HOBbIE IIeHHOCTHBIE
KPUTEPUU UX Pa3BUTHS, MOAEPHU3AINU U 3allUTHL.

4. AKcuoAaornyeckmue xapakrepuctuku KoHCcTuTynum Kak
IIEHHOCTHO-IIPaBOBOIM OCHOBBI pa3pelnleHusl COIfuaAbHBIX
NPOTHUBOPEYnl 1 KOH(PAUKTOB.

KoHcTuTyMOHHBIE IIeHHOCTU B KaueCTBe HOPMATUBHLBIX, PeaAbHO AeHCTBY-
IOIIUX BEAWYUH BBICTYNAIOT BAa*XHBIM CYA€OHO-IIPABOBBIM (PAKTOPOM pa3s-
pelieHus: COIMaAbHBIX TPOTUBOPEUNM M KOHMAUKTOR?

IOpucAuKIIMOHHOE BO3AEUCTBUE KOHCTUTYIIMOHHBIX IT€HHOCTEM Ha COIU-
aArbHBle KOH(MAUMKTBHI M NPOTHUBOpeumrs oOeclleuuBaeTCd KaK 3a CYeT UX
COOCTBEHHOM BHYTPEHHENM HOPMATUBHOMW 3HEPIMH, TaK U IIOCPEACTBOM KX
BCTPAUBAHUSA B CYIJHOCTHBIE, COAEP’KATEABHBIE U (POPMAABHO-IOPUAWYEC-
Kue cBoucTBa KoHcTHTynmMu.

Axrcuonrorndyeckue Hadara KOHCTUTYIIMU B COOTHOUIEHUU C COIJUAABHBIMU
IIPOTUBOPEYUAMU UMEIOT CYIIHOCTHYIO OCHOBY CBO€I'O IIPDOABACHUA. B Ha-
nboree KOHIEHTPHPOBAHHOM BHAE OHU MOTYT OBITh IIPEACTaBAEHBI B CAe-
,A,YI-OH_[I/IX ee TPUEAVMHBIX XaPAaKTEePUCTUKAX:

a) KoHCTUTYIIUS KaK NOpoXgeHue COUUAAbHBIX NpomuBopeyqull, BKAIOYas
IMBUAU3AIIUOHHEIE, COLMOKYALTYPHBIE IPOTHUBOPEYNS, CBI3aHHLBIE C
pacnapoMm Coroza CCP, mpeopoAeHUEM TOTAaAMTapuUu3Ma M T.A.;

0) KoHCcTHUTYUSA - IOPUAM3UPOBAHHAA (QOpMA OMPAKEeHUs NpomuBope-
quil, X 3epKarbHOe (aAeKBATHO-3ePKAABHOE UAM UCKa>KeHHOe, HaXo-
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MAIIleecs B ONITUYECKOM CUCTeMe "KPHUBBIX 3epKaA') oTpa>keHue, IIpo-
SIBASIOlIeecs, IIpeXXAe BCero, B HECOBIAAEHUU AOAKHOIO M CYIIEro B
KOHCTUTYIIMOHHBIX XapakKTepUCTHKaxX HOBOM Poccun Kak AeMOKpaTu-
YeCKOT'0 ITPaBOBOT'O FOCYAAPCTBa, B POPMAABHOM 3aKpPeNAeHUU U pe-
aABHOM (PYHKLUMOHHUPOBAHUM UHCTHUTYTOB Pa3peAeHUsl BAACTEH, B CO-
OTHOIIIEHWU COIMAABHBIX U PHIHOYHBLIX HauyaA B AKOHOMUYECKOU CUC-
TeMe, COOTHOIIEHWN WHCTUTYTOB IIOAUTHYECKON M 3KOHOMUYECKOU
CBOOOABI, TOCYAAPCTBEHHON W MYHUITUTIAABHOM A€MOKPAaTUU U T.1I.;

B) KoHCTUTYIIUS - MHCTUTYITMOHHAS, HOPMATUBHO-TIPaBOBasi OCHOBA pA3-
pelwenuss npomuBopeuull B TPaBOBBIX MeXaHM3MaX (PYHKITMOHUPOBa-
HUSI COBPEMEHHOU AEMOKPAaTUM.

KauecTBeHHO HOBas AAS POCCUMCKOIO KOHCTHUTYIIMOHAAM3Ma CYIIHOCTHAd
xapakrepuctuka KoHcturynuu 1993 r.- Kak IOPHAWUYECKOIO BBIPaKeHUSA
MIPOTUBOPEYNM COBPEMEHHOU AEMOKPATHUM - IIOAYYUAA TaKyKe WHCTUTYIU-
OHHO-IIPABOBOE HAIIOAHEHUE.

Otpa>kaeMble B KOHCTHUTYITUM COIMAABHBIE I[€HHOCTU TPEACTaBASIIOT CO-
OOM KavyeCTBEHHBIE XapaKTEPUCTHUKHU TOCYAAPCTBEHHO-TTPABOBLIX SIBAEHUU
BBICIIIETO TOPSIAKA, CBSI3aHHBIE C OCO3HAHMEM OOIIEeCTBOM - 4yepe3 IPU3My
06IIIeAeMOKPATUUECKOTO OIBITa ¥ HAIIMOHAABHO-UCTOPUYECKON ITPAKTUKH -
MAEN 9eAOBEYEeCKOTO AOCTOMHCTBA, AOOpa M CIIPABEAAMBOCTH, (PYHAAMEH-
TAaABHBIX ITeAed ¥ HOPM pa3BUTHs, Hauboaee ITeaecooOpasHbIx hopM 00-
IIIECTBEHHOTO U TOCYAQPCTBEHHOTO yCTpoMcTBa. IToCpeACTBOM KOHCTHUTY-
IIMOHHOTO 3aKpeNAeHUs OHU TPaHCHOPMHUPYIOTCS B KOHCTUTYIIMOHHBIE
UAEU-TIPUHIUIIEL U 00peTaloT (POPMarbHO-IOPUAMIECKYIO HOPMaTHUBHOCTD,
a B pe3yAbTaTe WX BOCIPUSITUS OTAEABHBIMU WHAWBUAAMU, COITMAABHBIMU
rpynnamMy, obIecTBOM B IIEAOM CTAHOBSITCS DAE€MEHTOM X KOHCTUTYIIMOH-
HOTO IIPaBOCO3HAaHUSs, AEMOKPATUUYECKON KYABTYPHL.

KOHCTI/ITYLIPIOHaAI/I3pr5ICB, COOTBQTCTBYI—OH.[I/IG COIIMaABbHBIE II€HHOCTHU
YIOPSAOYMBAIOTCS, BCTPAWBAIOTCSI B OIPEACAECHHYIO MepapXuiecKylo CHC-
TeMy MHOTOYPOBHEBBIX CBSI3el U KOPPEAdIUl, OCHOBAHHYIO Ha OOBHEKTHUB-
HO CYIIIeCTBYIOIIEM B TOCYA@PCTBEHHO-OPraHU30BaHHOM OOIECTBE COIY-
AABHOM IIOpPSdAKE B €ero COL[I/IOKYABTypHOM KOHTEKCTe, HOCKOAbe HpaBOBOI;'I
COIIMAABHBIU ITOPSAOK, OyAyYM CHUCTEMOMN CBA3€U IIpaB M OOS3aHHOCTEH,
CBO6OA])I 1 OTBETCTBEHHOCTH, BBICTyIIa€T OAHOBPEMEHHO U AeﬁCTBHTeAB-
HBIM MAacCIIITabOM COITMAALHBIX II€HHOCTEeH.

CAepoOBaTeABHO, KOHCTUTYIITMOHHBIE I[€HHOCTH HAXOASATCSA B TECHOU (MMII-
AVIIUTHOM M 3KCIIAMIITMTHOM) CBS3U C HOPMaTUBHOU sHepruert OCHOBHOTO
3akoHa. C OpAHOM CTOPOHEI, OHU BBICTYIIAIOT COIIMAABHO-IIPABOBBLIM IreHepa-
TOPOM 3TOM HEPTUH, oOecrieuynBas epeBop PakTUIeCKU (KOHCEHCYaABbHO)
NIpU3HaBaeMbIX OOIIIECTBOM B KadecTBe OOIIe3HAaUMMBIX 1 OOIEeIIOAE3HBIX
MIPaBUA XKU3HEAEATEALHOCTH B HOPMaTUBHOE COAepIKaHMe o0Ieo0sa3aTeAb-
HBIX KOHCTUTYIIMOHHBIX ITOAOKeHUN. TeM CaMBIM CAOKUBIINECS B OOIIECT-



BEHHOM IIPAKTHKe KOHCTUTYLIMOHHBIE I[eHHOCTH IIOCPEACTBOM aAeKBATHOM
KOHCTUTYLMOHAAU3AIINU (BO3BEACHHUA B PaHT HOPM OCHOBHOI'O 3aKOHA) He
TOABKO YIPOYMBAIOT AETUTUMHOCTH KOHCTUTYyIIMHM, HO U oOpeTaroT ¢op-
MaABHO-IOPUAUYECKYIO HOPMATUBHOCTD M 00A3BIBAIOT BCEX CYOLEKTOB Ipa-
Ba, BKAIOYAs I'OCYAQPCTBO B IIE€AOM.

C ApyTOM CTOPOHBI, C MOMEHTa KOHCTUTYIIMOHHON (DOpMaAM3allhuu OIpe-
AEAEeHHOM CHCTEMBI COITMAaAbHO-IPABOBBIX ITEHHOCTEN (PaKTUUeCKUe aKCU-
OAOTHYECKVEe KOHCTUTYIIMOHHBEIE OTHOIIEHMWS OKAa3BbIBAIOTCSA IIOA BO3AEU-
CTBHUEM NIPUHYAUTEABHOM CUABI HOPM OCHOBHOTO 3aKOHA W y>Ke He MOTYT
pa3BUBATHLCS MHauve, KaK IMTOCPEACTBOM KOPPEAUPYIOIIEro B3auMOAENCTBUSA
¢ opMarbHO 3aKpPENAEHHBLIMU ITpaBUAAMU U HOpMaMu. CTaro OBITh, CO-
OTBeTCTBUE (DAKTUUECKUX COIIMAABHO-IIPABOBHIX II€HHOCTEN (pOPMarbHBIM
yABaWBaeT WX HOPMATWBHBIM MOTEHIIMAA, @ HPOTUBOpPEYHE - He TOABKO
CHU>XaeT AoBepue K KOHCTUTYIIUN U 3aTPYAHIET pearu3alnio ee IIOAOJKe-
HUU, HO U CHWXaeT 3(P@PEKTUBHOCTH BCEro IIPABOBOIO PETYAUPOBAHUS,
IIOCKOABKY OHO IIpOHCTeKaeT u3 HopM OCHOBHOro 3akoHa. [apMoHmM3anusa
Ke PaKTU4eCKUX M (POPMAABHBIX COIIMAABHO-TIPABOBBIX IIEHHOCTEN B HOP-
MATUBHOM COAEP’KaHUM IIOAOKEHUU AeUCTBYIOer KOHCTUTYIIUM - ITOJKa-
AYH, TeHepanbHas 3apada KoucrurynuonHoro Cyapa PO B pamkax BO3AO-
JKEHHBIX Ha Hero (pyHKIUHN W IIOAHOMOYUIM.

Ornpepeasis CTpaTeTruio KOHCTUTYLMOHHOTO PEeryAmMpoOBaHUsS HOBBIX SIBAE-
HUU OOIEeCTBEHHOM >XU3HU, MOPOKACHHBIX KaK AeMOKPAaTUYEeCKUMU IIpe-
0o0pa30BaHUAMHU, TaK U TAOOAABHBIMH ITPOTHUBOPEYUSIMU COBPEMEHHOCTH,
CAeAyeT UCXOAUTH U3 TOTO, 9YTO COLIMaAbHBIE IPOTUBOPEUNs, KOHMAUKTEL 1
pasAnumsa BO B3TAIAAX Ha MX pa3pelleHue - AeA0 HOopMaabHOe. KoHcTUTy-
14, TEeKylllee HallMOHAABHOE 3aKOHOAATEABCTBO M HOPMBI MEKAYHAPOAHO-
TO IpaBa AOAKHBI HE HMBEAMPOBATh, & O(puIIMarbHO, HA HOPMATUBHO-IIPA-
BOBOM yPOBHe, IIpU3HAB caM (PAKT CYyI]eCTBOBAHUS HECOBIIAAAIOIIUX HHTe-
PecoB, KOHPAUKTOB M COITUAABHBIX IPOTUBOPEYUN, IpepraraTtb 3pPeKTHUB-
HBIE IPABOBHIE CPEACTBA MX Pa3pelieHud.

B smom naane ocobas poib npuHAgAeXUmM HAUYUOHAAbHBIM KOHCIMUMYUUSAM
KQK HOPMAMUBHO-NPABOBOU OCHOBE pa3peuwleHust NpomuBopeyull COBpeMeR-
Horo obuwiecmBa. AaHHOe Ha3HaueHHe KOHCTUTYIIMH OIPEAEASETCS yiKe
TEeM, UYTO OHA IIpU3BaHA PACKPHIBATh COAEP KaHVE BaKHEeNIINX NPUHIUIIOB
U 3aKOHOMEPHOCTEHU COIIMAaABHO-IKOHOMHNYECKOTO, IOAUTHYECKOIO PAa3BU-
TUS OOIECTBAa, AeMCTBUE KOTOPBIX IPOSBASIETCS dyepe3 Pa3BEPTHIBAHUE CO-
IIUAABHBIX IIPOTUBOPEUYUN B COOTBETCTBYIOIIUX cdepax OOIIeCTBEHHOU U
TOCYAAPCTBEHHOM XM3HU. BKAlOUueHUMEM B chpepy KOHCTUTYIIMOHHOI'O BO3-
MEUCTBUSA IIPOTUBOPEUYMBEIX SBACHUW COIMAABHOU AEUCTBUTEABHOCTH IIO-
BEHIINIAETCI He TOABKO PEaAbHOCTb, HO M 3((PEeKTUBHOCTH BCEU CUCTEMBI
KOHCTUTYLIJUOHHOI'O PEryANWPOBAHUS.

[Tpm sTom KoHCTUTYIMS MpU3BaHa ONPEAEASITL U UHCMUMYUUOHHblE Cpeg-
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cmBa pa3pelieHusl COUUAAbHBIX NpomuBopeuull, CpeAu KOTOPBIX MOXXHO
BBIAEAUTH ABE€ OCHOBHLIE Pa3HOBHAHOCTHU: @) Bceobujue, yHUBepPCAAbHblE UHC-
mumymsl, KOTOPEIE B K&XKAOM I'OCYAQPCTBE MOTYT OBITh MCIOAB30BAHBI AAT
paspeleHus: ATOOBIX COIMAABHBIX IMPOTUBOPEUYN U KOHMAUKTOB; O) cneuyu-
QABHblE UHCMUmMymbl, UMelolllie KOHKPEeTHO-IleAeBoe Ha3HaueHHe C TOUYKU
3peHus pa3pelieHns: COIMaAbHBIX TPOTUBOPEUNY U KOH(PAUKTOB B KOHKPET-
HBIX HAIIMOHAABHBIX I'OCYAQPCTBEHHBIX U IIPABOBBIX cucTeMax. K crienmank-
HBIM, TTpepycMoTpeHHBIM KoHcTuTtytimert PO, oTHOCSTCS, HampuMep, WHCTU-
TyThl pocitycka ['ocypapcTtBeHHOM AyMEI (cT. 109), Ipe3uAeHTCKOro BETO (CT.
107),5zepoBepus IlpaButeAscTBY (CT. 117), metununt (cT. 33), UHAUBUAYAAD-
HBIX W KOAAEKTHMBHBIX TPYAOBBIX CIIOPOB, BKAIOYAas IIPaBO Ha 3a0acCTOBKY
(. 4 cT. 37), cyAebHOrO OO’KaAOBaHUS PEIIeHUN U AEUCTBUM OPTraHOB TO-
CYAQPCTBEHHOU M MYHUIIMIIAABHOM BAACTH, OOLECTBEHHBIX OOBEAMHEHUU
U AOAKHOCTHBIX AUIL (4. 2 cT. 46) u T.A.

K yHuBepCaAbHBIM MHCTUTyTaM pas3pelleHUs] COLMAABHBEIX IIPOTHBOPEYU
OTHOCSITCSI KOHCTUTYIIMOHHbIE NHCTUTYTHI: Pa3AeAeHUsT BAACTEH - 110 TOpU-
30HTaAu (cT. 10) u BepTukarm (cr.cT. 11,12), depeparnsma (CT. 5), TOAUTHU-
YeCKOTO M HAEOAOTMUYEeCKOT0 MHOroo0Opasus, MHOTONAapTUMHOCTHU (CT. 13),
5KOHOMHUUYECKOIO IAIOPAAU3Ma, MHOKEeCTBEHHOCTH (POPM COOCTBEHHOCTH
(cT. 8), paBHO KaK M KOMIIAEKCHBIE II0 CBOEMY XapaKTepy HMHCTUTYTHI CO-
IIMAaABHOTO TOCYAAPCTBA (CT. 7), C OAHOM CTOPOHEI, U IIPAaBOBOTO T'OCYAAp-
cTBa (CT. 1), C APyTroH (C UX HECOBMAAAQIONIMMHU KOHKYPUPYIOIIUMHU KOHCTHU-
TYLLMOHHBIMU LIEHHOCTSIMU), U T.A.

OcCoOOBIM YHUBEPCAABHBIM MHCTUTYTOM Pa3pelleHUsl COLMAAbHBIX IPOTUBO-
peunii U KOH(MAUKTOB SBASETCH CYygeOHO-KOHCMUMYUUOHHBIU KOHMPOAB,
npeacTaBAeHHBIN B Poccnu aearearHocThio KoncturynmonHnoro Cyaa PO,
a TaK’Ke KOHCTUTYIIMOHHBIX (YCTaBHBIX) CYAOB CyOBeKTOB PO.

5. Korncturynuonssmi CyA - YHUBEPCAABHBIA NHCTUTYT
pa3pelleHnsi COUAAbBHBIX IIPOTUBOPEYNH M KOH(PAMKTOB.

IMo camoti IpUpPOAE, CYIITHOCTHBIM XapaKTEPUCTUKAM U CBOUM pe3yAbTaTaM
AESITEABHOCTh OPTaHOB KOHCTUTYIIMOHHOIO IIPABOCYAUSI KaK YHUBEPCAAb-
HOTO WHCTUTYTa pa3pelleHUs COIUAABHBIX IIPOTUBOPEYUM He MCYepILIBa-
eTcsa mnpaBonpuMeHeHueM. OHa MMeeT 3HAUUTEALHO OoAee CAOXKHBIM Xa-
pakTep: MOAydYas MHCTUTYIIMOHHOE O opMAeHUe, TIpeXkAe Bcero, Kak Impa-
BOIIPUMEHUTEABHBIN IOPUCAMKIIMOHHLIN IIPOIeCC, KOHCTUTYIIMOHHOE IIpa-
BOCYAHEe - U 3TO CTAQHOBUTCSI BCce OOAee OUYEBUAHBIM AASL COBPEMEHHOM
IOPUCTHIPYAEHIIUN - B CBOUMX UTOTOBO-IIPABOBLIX XapaKTePUCTUKaX COAVIKA-
eTcsl C HOPMATUBHO-YCTAaHOBUTEABHOUW IOPUAMYECKOU TPAKTHUKOU, C Ipa-
BOTBOPYECTBOM.

B KoHTeKcTe 06IIeMHUPOBON KOHCTUTYILIMOHHON HPAKTHUKU AOAKEH Olle-
HUBATLCSI U XapaKTep BO3AEUCTBUS KOHCTUTYIIMOHHOTO IIPaBOCYAUS Ha



nIpaBoTBOpYecKuM npoiecc. Koneuno, poab Koucturynuonsoro Cyaa B
IPaBOTBOPYECTBE AOBOABHO CIEIM(PUYHA, UYTO OOBICHSAETCI €ro IOpPHUC-
AVKIIMOHHOM NTPUPOAOH, IIPEAIIOAATAIONIEM, TpeXXAe BCero, MpuMeHeHue
KOHCTUTYIIUOHHBIX HOPM, UX MCTOAKOBAHHE, B TOM YHCAE€ B CHUCTEMHBIX
B3aUMOCBS3SIX C IIPOBEPSIeMBIMU U MUHBIMM HOPMaMH OTPaCAEBOT'O 3aKo-
HOAQTEABCTBA.

CrnenuduyecKMMU XapaKTEepPUCTUKAMU KOHCTUTYIJMOHHBIX IIOAHOMOYHUM IIO
KOHCTUTYIIMOHHO-CyA€OHOMY KOHTPOAIO, @ He HaAWYUEM MAU OTCYTCTBUEM
y Konctutynuonaoro Cyaa TpaBOTBOPUYECKUX (PYHKIIUNM B WX KAACCHYEC-
KOM TIPOSIBAEHUU OIIPEAEASIETCS €r0 POAb B HOPMATHUBHOM IIPABOBOM ITPOCT-
PaHCTBe TOCYyAapCTBa M, B KOHEYHOM CueTe, B IIPaBOTBOPUYECKOM IIpoliecce
KaK CpeACTBa paspelleHus COIUAAbBHBIX ITPOTHBOpeuYni. Bce 3TO mO3BOAL-
eT onpepeAuTsb KoHcTuTylimoHHBIN CyA B KaueCTBe KBA3WIIPABOTBOPYECKO-
ro OpraHa, uMes B BHAY, YTO "KBa3U'-XapaKTEPUCTUKOM IIOAUYEPKUBAETCS
He MHUMEBIH, a CIellu(PUIECKUN, He KAACCUYECKU-TIPABOTBOPYECKUU CTATyC
AAHHOTO OpTraHa.

Ho on Takos, uto pemrenus Kouncrturynuonuoro Cyaa PO, BhipakeHHEBIE
O UTOraM PacCCMOTPEHUSI AeAd B IMOCTAHOBAEHUU UAU OIPEAEAeHUHU, 00-
AAAQIOT BIIOAHE KOHKPETHBIMU CBOMCTBaAMU HOPMATUBHOCTH, MHOTHE W3
KOTOPBIX, KCTATH, OAYUYUAU IOpUAMYecKoe IpusHanue u B OepeparbHOM
KOHCTUTYIIMOHHOM 3aKoHe "O KoHcturynuonaoMm Cyae PO". OpHako 3TO
AMIIb OAHA CTOPOHA IOPUAWYECKON IIPUPOABI pelleHn KOHCTUTYIIMOHHO-
ro Cyaa Kak UCTOYHUKOB IIpaBa. Bropas 3akAaloueHa B TOM, YTO HOPMATUB-
HOCTh A@HHBIX @aKTOB MPOSIBASIETCS B €AUHCTBE C MX AOKTPUHAABHBIM 3Ha-
YeHHUEeM, YTO 3HAUUTEABHO YCHUAMBAET MX IOTEHIIMAA KaK aKTOB IIO BBISIB-
A€HUIO, KOHCTUTYIJMOHHOU OIleHKe M pa3pelleHNI0 COIMAABHBIX IIPOTUBO-
peuui.

HopMaTmBHOCTE U AOKTPUMHAABHOCTBH - 3TO HE ABE CaMOCTOSITEABLHBLIE Xa-
pakTepucTtuku penteHnit Cyapa. OHU CyIIeCTBYIOT B €AUHCTBE, UTO AQeT He-
KOe HOBOe, MHTerpaAbHOe KauyeCcTBO AQHHOTO BHAA aKTOB - UX HOPMaTUB-
HO-AOKTPHUHAABHYIO IIPUPOAY’. DTO O3HAYaeT, YTO, C OAHOM CTOPOHEI, HOD-
mamuBHble HauaAa pewleHull Koncmumyyuonnoro Cyga, o6aapast BEICOKOM
CTelleHbI0 MH(OPMaIMOHHO-IIPAaBOBOM HACHIIIEHHOCTH U OOOOIIEeHHOCTH,
CIIOCOOHOCTBIO OTPa’KaTh IOCPEACTBOM CBOUX KOHCTUTYIITMOHHO-UHTEpPIIpe-
TAIIMOHHBIX XapaKTePUCTUK BBICIINE KOHCTHUTYIIMOHHBIE IT€HHOCTU Ha OC-
HOBe BBISIBA€HHOTO B peliieHnu Cyaa OaraHca TOCyAAQPCTBEHHBIX (ITyOAMY-
HBIX) ¥ 9aCTHBIX MHTEPECOB, BOIIAOIIASA B cebe CIAaB KOHIIENTYaAbHBIX Ha-
YYHO-TEOPETHYECKUX IIOAXOAOB C PEaAAbHOUW INPAKTHUKONM COBPEMEHHOTO
KOHCTUTYIIMOHAAM3Ma M ME)KAYHApPOAHO-IIPABOBOM peraraMeHTaluel, BO
MHOTOM IIPUOOPEeTAaIOT NPU3HAKU KOHCMUMYUUOHHOU gokmpuHbl. [ToaToMy

9 cm noappo6uee: Boupaps H.C. HopMaTuBHO-AOKTPHHaABHAS IpUpoAa pentenuit Koncrurynuonnoro Cyapa PO
KaK UCTOYHUKOB npaBa // KypHaa poccutickoro npasa. 2007. Ne4. - C. 75-85.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHHUOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUN

79



80

HVKOAAUN BOHAAPB. KOHCTUTYLIMOHHBIN CYA POCCUVICKOU ®EAEPAITVIN

He CAy4YalHO, YTO B OAHOM 3 cBoux pelleHuil Koncruryuuonsseiii Cya PO
OXapaKTepU30BaA 3HAueHUe BBIpA’KaeMbIX UM IIPDABOBBIX IIO3MIIUN Kak
UMEeIOIIUX, B TOM UMCAEe, AOKTPUHAABHOE 3HaueHwue'.

C Apyrou CTOpPOHBI, 3aA0KeHHBIe B pelleHuax Koucrurynmuonuoro Cyaa
aKCHUOAOTUYECKHUE OIeHKU, UAEU U NMPUHIINIE], ChOPMYyAUPOBaHHEBIE Ha OC-
HoBe Koncturynuu PO u omocpeayioliye OTHOIIeHHEe OpraHa KOHCTHUTY-
IMOHHOTO KOHTPOAS K COIIMAABHO-3KOHOMUUYECKOMY, IIOAUTHYECKOMY, CO-
IIUOKYABTYPHOMY COAEP’KaHHUIO U IOPUAMYECKOMY O(DOPMAEHUIO PEearbHBIX
OOIIleCTBEHHBIX OTHOIIEHUM, IPUAAIOT AOKTPUHAABLHBIM HadyaAaM pelieHuH
KoncrurynuonHoro Cyaa KadecTBa UX o0uweods3ameAbHOCIMU, HOPMAMUB-
HOU gOKMPUHAABHOCMU.

AHaan3 NIPaKTUKU AeSITeAbHOCTU He TOABKO KoHcturyruonHoro Cyaa PO,
HO ¥ OPTaHOB KOHCTUTYIIMOHHOTO KOHTPOASI APYTHX CTPaH CBUAETEALCTBY-
€T O BeChMa aKTUBHOM BAMSHUM KOHCTUTYIIMOHHBLIX CYAOB Ha pa3pelieHue
COITMAABLHBIX TTPOTUBOPEUUI, B OCOOEHHOCTH - B MTEPEXOAHBIE TTePUOALI T10-
AMUTHYECKHUX U 3KOHOMUYECKHX pedopM, BHIPAaOOTKU HOBOM COIMAABHOU
IIOAUTUKH.

HpI/I OTOM KOHCH’lUH’lyquOHHO-HpaBOBOﬁ MexaHu3M (gBU’KeHUsl COUUAAbHbIX
npomuBopeuuli (ux (popMUPOBaHUSA, PA3BUTUS U PA3PEIICHUsI) OIPEAEAs-
€TCSI COOTHOIIEHWEM - OT B3aUMOAEUCTBUS AO MPOTUBOCTOSTHUS - TAKUX KO-
PEeHHBIX COIIMaAbHO-IIPABOBBIX II€eHHOCTEN, KaK BAacmb, cBoboga u
COOCMBEHHOCb.

6. FTapMoHM3aus MOAUTUYECKON U YKOHOMHUYECKON BAACTHU B
COOTHOIIIEHUH CO CBOOOAOM - MepBOCTENeHHas 3ajaya IIo
pa3penieHnio COuaAbHBIX IIPOTUBOPEYUIL.

CeropHga nepep, Poccuelt, Kak U nepep MHOTMMU APYTMMH TOCYAQPCTBAMU
MHPa, OCTPO CTOAT 33AaUU IIPEOAOAEHUS KPU3UCHBIX IBACHUMN B 3KOHOMU-
Ke U IIepexopa K yCTOMUYMBOMY FOCYAAPCTBEHHOMY Pa3BUTHIO. VIX pellleHUe
IIPEAIIOAATAeT CYILIEeCTBEHHOE HapallluBaHUE TIOCYAAPCTBEHHO-IIPABOBOU
AESITEeABHOCTH, YTO, B CBOIO OUepeAb, 3HAUUTEABHO O0OCTpseT HPOTUBOpPE-
4l MEKAY HOAUTHYECKOU M 3KOHOMHYECKOM BAACTBIO, BAACTBIO U CBOOO-
AOU. AEUCTBUTEABHO, TOCYAAPCTBEHHO OPraHW30BAHHAA MOAEPHU3ALUSA
TpeOyeT IOBBIIIEHHON aKTUBHOCTH TOCYAQPCTBEHHOIO ailapara, B TOM
YrcAe B OOAQCTU 9KOHOMUYECKUX OTHOUIEHUM, U CTAaAO OBITh, MOJKET UMEeTh
CBOUM CAEACTBHEM He TOABKO Cy’KeHHe O0BbeMa CaMOCTOATEABHOCTU XO-
39MCTBYIOUINX CYOBEKTOB, HO U ONpPeAeAeHHOoe 'cpallliBaHue’ (CAUSHUE)
IIOAUTHYECKUX U 3KOHOMHUYECKUX CyOBeKTOB Ha 0a3e OOIHOCTH (PHUHAHCO-
BO-IIOAMTUYECKHUX HWHTEPECOB: KaluTan ob0eclieuMBaeT BXOXKAEHHE BO
BAACTb U YAEpP’KaHUE BAACTH, YTO, B CBOIO OUEPEAB, CIIOCOOCTBYET IIOAyYe-

10 Cp: Mocranosaenue KC PO ot 28 deBparsa 2006 ropa Ne2-IT // C3 P®. 2006. Nell. - Cr.1230.



HUIO OIIPEAEAEHHOTO pOoAad BHEIKOHOMUYECKUX (BHEKOHKYPEHTHBIX) Ipe-
bepeHIuN U IPEUMYIIECTB ¥, COOTBETCTBEHHO, MAaKCUMAAU3AIUIO TPUOLI-
an. BmecTe ¢ TeMm 0OIIeU3BECTHO, UTO OTpaHUYEHUE DKOHOMUYECKOM CBO-
OOABI, TBOPUECKOM aKTMBHOCTH IIpEeAIPUHUMATEAeN OKa3bIBaeT HeTaTUB-
HOe BO3AEUCTBUE Ha SKOHOMUUYECKHEe NTOKA3aTEeAM CTPAaHEL.

MHOTOBEKOBOM MCTOPUYECKUU ONBIT CBUAETEABCTBYET, UYTO YCAOBUEM U
IIPEAIIOCBIAKON YCIIEITHOI'O Pa3BUTUA 3(PE(EKTUBHOU U COLUAABHO OTBET-
CTBEHHOM KOHOMMKH SIBASETCSI  OMNOYKOBaHUE BAQCMU 5KOHOMUHECKOU
om noAumuueckol BaAacmu. LIMBUAM3OBAHHBINM PBIHOK, OCHOBAHHBIU Ha
MPUHIINIIAX KOHCTUTYIIMOHHON 3KOHOMMKHM, IIPEAIIOAAraeT OTHOIIIEHUS ca-
MOCTOSATEABHOTO (PYHKIIMOHUPOBAHUS TOCYAQPCTBEHHOU (IIOAUTHUYECKOM)
BAAQCTH U BAACTH COOCTBEHHOCTH (JKOHOMMYECKOM). AMCTAHIIMPOBAHUE
SKOHOMMWUYECKOU BAACTH OT MOAUTHUUYECKOM CTAaAO B CBOE BpeMs BeAWUau-
MM AOCTM>KEHHEeM HOBOTO Oyp>Kya3HOTO CTPOS, OCHOBAHHOTO Ha IIPUHITH-
ax KOHCTUTYIIUOHAAU3MA. B 3TOM CBA3M YPE3BBIYAUHO AKTYAABHOM SABAS-
€TCs KOHCMUMYyUUOHHAA NO CcBoel npupoge npobaeMa paBHOYGAAEHHOCIMU
cobcmBeHHOCMU U BAacmu. TOABKO B YCAOBHUSAX, KOTAA HOAUTHYECKAS
BAQCTh OTAEASIETCSI OT 3KOHOMUHYECKON BAACTH, MOABASIETCSI BO3MO>KHOCTH
AT 000COOAEHUST MOAUTHUUYECKUX UM 3KOHOMMUYECKMX OTHOIIIEeHWM, YTO, B
CBOIO OYEpEAB, IBASETCSI OCHOBOM AAS PA3BUTHA OTPACAEN YAaCTHOTO U ITyO-
AMYHOTO IIPaBa, W, B KOHEUYHOM CYeTe, AT IIPaBOBOTO MpPOTpecca.

Hean34, opHAKO, He YUUTHIBATH, YTO B COBPEMEHHEBIX YCAOBHUAX MEPEXOAA K
TIOCTUHAYCTPUAABHOMY OOIIIEeCTBY BO3HUKAET HOBOE TA0OGABHOE KOHCMU-
MyUUOHHOE NpomuBopeile B OMHOWEHUSAX COOCMBEHHOCMU, IIPOSIBASIOLIe-
ecsl B 0O4epeAHOM BUTKe COAUKEHUS! U NOPOU CAUSIHUS NOAUMUYECKOU U IKO-
HOMUYecKolU BAacmu, KakK OBl BO3BpaTe MOAUTUYECKOM BAACTU B CBOE WC-
XOAHOE COoCTosiHUe. MIHTepecHBI B 3TOM ITAaHEe UCCAEAOBaHUS TPOOAEM KOP-
IIOPaTUBHOMN AeMOKPATUH, KOTOpas ABASETCS "'pe3yAbTaTOM CAUSHUS IIOAU-
TUYECKOM, 3KOHOMHUYECKOU W aAMUHUCTPATUBHOM CHA', "CBOMM XapakTe-
POM HCKa>keHa, MTHOPUPYEeT NPUHIINI BEPXOBEHCTBA IIPaBa, OCHOBAHA Ha
TEeHEeBON 3KOHOMUKE M PearrdX abCOAIOTU3AIlMU BAACTH' U MO CBOEU CYTH,
OyAyYM OCHOBaHA Ha HMCKa’KeHHBIX KOHCTUTYIJUOHHBIX IIeHHOCTIX, 'OoAee
omnacHa AAS OOIEeCTBEHHOM CHUCTEMBI, YeM TOTaAUTapHad cucrema''.

BmecTe ¢ TeM IpoOAEMEL, CBSI3@aHHBIE C IIOAUTH3anuel (Or0poKpaTu3anyen)
9KOHOMUMKH, OUEBUAHO, PACIIOAATAIOTCSI HE TOABKO B COIIMAABHO-3KOHOMMU-
YeCKOM MAOCKOCTH, HO UMEIOT M IOPUAMYECKOE, TIpeRAe BCETrO0 KOHCTUTY-
ITMOHHO-TIPaBOBOe U3MepeHue. [Ipu 3ToM peub UAET He TOABKO O TOM, UTO
Ta UAM WHas HeraTUBHAasl COITMaAbHAas MPaKTUKa MOYKET MOPOKAATHL OTKAO-
HAIOIIMECS OT KOHCTUTYIIMOHHO 3aAQHHBIX TUIIBI, METOABI U KOHKPETHBIE
CTIIOCOOBI HOPMATUBHOTO PETYAMPOBAHUSA COIMAABHO-3KOHOMUUYECKUX OTHO-
1eHuH, "y3akoHUBaIOIUe" COAMIKeHUEe TOAUTUYECKOM U 3KOHOMUYECKOU

" cm ApyTionsH I'. Yrpo3sl KoprnopaTuBHOI AeMokparuu // KoHcTHTynnoHHOe mpaBocyaue. - Epesan. 3 (33).

2006. - C.41, 42.
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BaacTu. CylllecTByeT U oOpaTHasl CBSA3b, 3aKAKOUAIOIIAsACT B TOM, UTO TEKY-
Ilee 3aKOHOAATEABCTBO MOJKET OKasbIBaTh (IIPSAMO WUAUW KOCBEHHO) haKTU-
YyeCcKoe CTUMYAUPYIOIlee BO3AEUCTBUE Ha POPMUPOBAHUE "TEeHEBHIX' CB4-
3el MeXKAY IIOAMTHYEeCKOM BAACTBIO W XO3SUCTBYIOIIMMU CyObeKTamMu. B
HacTosllee BpeMs (paKToOpaMu TaKOM HeraTMBHOM KOMMYHMKAIIUU SBASIOT-
Csl, B YaCTHOCTH, HEOIIPEAEAEHHOCTh CTaTyca CyObeKTOB KOHCTUTYIIMOHHO-
ro IpaBa C TOYKU 3PEHHSA OTHECEHUS UX K IOPUAWYECKHM AWUIAM U B3au-
MOCBSI3@aHHas C 3THUM IIpoOaeMa (hparMeHTapHOro (IPOOEABHOIO) OIpeAe-
A€HUS IIapaMeTpPOB y4acTusd CyOBbeKTOB IIyOAMYHOTO IIpaBa B I'Pa’KAQHCKUX
IIPaBOOTHOIIEHUSIX.

B sTOM cuTyanuu CylieCTBEHHO BO3PACTaeT IIOTPEOHOCTh B I'OCYAAPCTBEH-
HOM BAMSIHHH Ha COOTBETCTBYIOLIWE IIPOLECCHl C LEABIO IIOAAEDPIKAHUS aB-
TOHOMMHU U IIUBUAU30BAHHOIO 000COOAEHUS HA3BAHHBIX BAACTEN, KOTOPOe
- IOAYEPKHEM 0CO00 - AOAKHO IIPOSIBAAATBCS He B HapalllMBaHUU HOpPMa-
TUBHOT'O MaCCHUBA, PETYAUPYIOIIETO 9dKOHOMUYECKUE OTHOIIEHUS U B3aUMO-
OTHOIIIEHUs OM3HeCa W BAACTH, a 4yepe3 NAAHOMEepHOe BHEADPEHUE KOHCTHU-
TYLLUOHHBIX IPUHIUIIOB IyOAMYHOM BAACTHA B €e OpPraHU3allMOHHOM, (DyHK-
IIMOHAABHOM U IIeA€BOM BOIIAOILIIEHUAX, C OAHOU CTOPOHBI, I OCHOB 3KOHO-
MHUYECKOU CUCTEMEI, C APYTOM.

B 3TOM IAaHe HeAb3sl He OTMETHUTh, UTO COOTBETCTBYIOIIAd IIPOOAeMaTHKa
- TA@BHBIM 00pa3oM, B OIIOCPEAOBAHHOMN (popMe, B BHAY ClleIU(PUUECKUX
XapaKTEepPUCTUK U IPeAHa3HauYeHMs KOHCTUTYIIMOHHOTO IPaBOCYAUS - IIO-
AyYaeT CBoe OoTpakeHme W B pesdaTerbHOCTH KoHcTmTynmonHoro Cyaa PO.
Tak, eme B [ToctanoBaeHUU oT 28 anpeaa 1992 ropa Ned-TT? Koncrurynu-
oHHEIM Cyp PO ykazan Ha TO, YTO COBMeI[eHMEe OAHOM M TOM >XKe OpraHu-
3a1iyell BBIITOAHEHHUSI BAACTHBIX YIIPABAEHYECKHX UM KOMMEPUYEeCKUX (DYHK-
IIUYA OTCTyIIaeT OT KOHCTUTYITMOHHOTO MPUHITUIIa 9KOHOMUIECKOU CUCTEMBI
Poccutickoit Depepaliiyf, COTAACHO KOTOPOMY T'OCYA@PCTBO oOecIieduBaeT
pasBUTHe PHIHOYHOTO MeXaHM3Ma, He AOIIyCKaeT MOHOIIOAW3Ma; B 3TOM JKe
pemieHny, opHako, Cya He HCKAIOYMA BO3MOJKHOCTH HAAEAEHUSA TEX HAU
WHBIX OOIeCTBEHHBIX OO BLeAMHEHUHN TTOAHOMOYHUSIMUA TOCYAQPCTBEHHBIX OpP-
TraHOB, €CAU 3TO OOYCAOBAEHO HEOOXOAMMOCTBIO OOeclieueHUs IIpaB U CBO-
00p YeAOBeKa M TPa’KAQHMHA, BBIIOAHEHHEM MeXKAYHAPOAHBIX o00s13a-
TeAbCTB Poccutickont Depeparnu.

AAQHHBIU MMOAXOA IIOAYYHUA CBOE PAa3BUTHE B NPaKTUKe KOHCTUTYIIMOHHOTO
Cyaa PD, ocHOBaHHOM Ha MTOAOKEHUSIX HOBOM POCCUUCKON KOHCTHUTYIIVH.
B Omnpeapenrenun ot 1 okTa0psa 1998 r. Ne168-O" sicHO M HEABYCMBICAEHHO
KOHCTAaTHUPOBaA, uTo, o cMbicAy Koncrutrynuu PO (cT. 34, 4. 1), opHO 1
TO K€ AMII0 He MOYKeT COBMEIATh BAACTHYIO A€ITEeABHOCTH B c(hepe rocy-
AAPCTBEHHOTO W MYHUITUTIAABHOTO YIIPABAEHUS U MPEATIPUHUMATEABCKYIO
AEITEeABHOCTD, HAallPaBAECHHYIO Ha CHUCTEMAaTHUYeCKoe MOAyUYeHUe NMPUOBIAY;

12 Cy €3 PO. 1992, Ne21. Cr.1141.
3 Cm.: Becrnuk KC P®, 1999. Nel.



TOCypapPCTBO He HapeAseTCs IIOAHOMOYHWSAMH IIO YIIPAaBA€HUIO OOBeKTaMU
YaCTHOM COOCTBEHHOCTH, - corracHo Koucrturyuuu PO B BepeHum Poc-
cutickort Depepalli HAXOAATCS AWIIL (pepeparbHasi IOCyAapCTBEHHAs
COOCTBEHHOCTD M yIIpaBAeHUe elo (DyHKT “A" crathbu 71). Micxopsd us arto-
ro, Cyp, 3aKAIOUYUA, YTO 3alIpeT OCYIIECTBAITE IIpaBa U 00sS3aHHOCTH AOBe-
PUTEABHBIX YIIPABASIOIINX, YCTAHOBAEHHBINM OCHAapUBAEMBIMU HOPMaMu
A TTYOAMUYHO-IPABOBBEIX 0Opa30BaHMM, TOCYAAPCTBEHHBIX OPraHOB U OP-
TaHOB MECTHOTO CaMOYIIPaBA€HUS, He SBASETCI HapylleHueM AU OTPaHM-
JyeHUeM KOHCTUTYILIMOHHOTO IIpaBa YaCTHOM COOCTBEHHOCTH. OTUM, OAHA-
KO, He HCKAIOYAeTCs BO3MOJKHOCTH HNYOAWYHO-IIPABOBBIX OOpPa30BaHUU
Y4acCTBOBAaTh B TPA’KAQHCKMX MNPABOOTHOIIEHUSAX, HO AWIIL B KadyeCTBE
CYOBEKTOB CO CIEIUaAbHOU MPaBOCIOCOOHOCTHIO, KOTOPas B CUAY UX IIyO-
AWYHO-IIPABOBOM IIPUPOABI HE COBIIAAGET C IIPABOCIIOCOOHOCTBIO APYTUX
CYOBEKTOB I'PA’KAQHCKOTO IIPABa - IPA’KAQH U IOPUAVMYECKUX AUII, IIpECAe-
AVIOIIMX YaCTHBIE UHTEPECH]; P 3TOM, IO CMEBICAY 1. 2 cT. 124 TK PO, x
BAQCTBYIOIINM CYOBeKTaM, Y4acCTBYIOIIUM B TPA’KAQHCKHX OTHOIIEHUSX,
IIPUMEHSAIOTCSA HOPMBL O IOPUAUYECKUX AUIIAX, €CAU MHOE He BBITEKAeT U3
3aKOHA MAU OCOOEHHOCTeN AQHHBIX CyOBEKTOB',

ITpu stom coraacHo ITocranoBaenuto Koncrurynuonnoro Cyaa PO or 19
peka0psa 2005 r. Nel2-TI" 3aKOHOAQTEAB BIIpaBe HAAEAUTH PSAOM ITYOAWU-
HBIX HOPMOTBOPYECKHX, HCIIOAHUTEABHO-PACIOPSIAUTEABHBIX, KOHTPOAB-
HBIX [IOAHOMOYMY aBTOHOMHEIE ITyOAUUYHO-IIPABOBBIE CYOBEKTHI, PEaAU3YIO-
X B TOM YHCAE 3KOHOMUUECKYIO AeATeAbHOCTb. COOTBETCTBYIOIEE IIOA-
HOMOUHe (PepeparbHOIO 3aKOHOAATEAs ONMPAETCS HAa B3aMMOCBSI3aHHBIE
moaoxkeHust cratert 32 (4. 1), 34 (u. 1) u 37 (u. 1) Koucturymuu PO, mo
CMBICAY KOTOPBIX I'Pa’kpaHe, 4el Tpya CBOOOAEH, BIIpaBe NPUHUMATL He-
IIOCPEACTBEHHOE yyacTHe B YIIPAaBA€HUHU AeAaMU OCYAAPCTBa, B TOM UMC-
Ae B JKOHOMMYECKOU cdepe, Ha HaYaraX CAMOOPTaHMU3AlluU, CaMOYIIpPaBAe-
HUS M CAMOPEryAupOBaHUA. Takasg AeITEABHOCTh, BO BCSIKOM CAyYae, IOA-
KOHTPOABHA I'OCYAQPCTBY, OLPEAEASIONIEMY, UCXOAd U3 OaraHCa KOHCTHUTY-
IIMOHHO 3allUIfaeMbIX IJeHHOCTeM, IIpaBOBblE OCHOBBHI U IIPOLEAYPHl ee
OCYILLECTBAEHUS, C T€M, YTOOBI HCKAIOUUTH BO3MOJKHOCTb HApPYIIEeHUN IIPaB
KaK YAE€HOB CaMOPETyAUPYEMBIX OPTaHM3AlluW, TaK U APYTHUX AMIIL.

[MpaBoBeie nozuruu KouncturynmonHoro Cyapa PD, 6a3upysack Ha KOHCTH-
TYOUOHHO 3HAYUMBIX IIPUHIUIIAX PA3AEACHUAd IIOAUTUYCCKON U DKOHOMU-
YeCcKOUW BAACTH, HEAOIYCTMMOCTH WX CAWUSHUS, CpallliBaHusg, U B TO JKe
BpeMs UX TapMOHHWYECKOTO 0araHCa, OPUEHTHUPOBAHBI, TAABHBEIM 00pas3omM,
Ha HeAONYIIeHNUe MOAYMHEHUS ITOAUTHUYECKON BAACTBIO BAACTH 3KOHOMMU-
JecKoU. BripeaeHme A@HHOTO acmekTa, AyMaeTcsl, He CAyYaliHO, MMesl B BU-
Ay T€He3WC COBpPeMeHHOM HaIlMOHAABHOM 3KOHOMMKH, €e UCTOPUYECKYIO
PeTPOCIIEKTHURY.

4 em Ounpepenenune KC PO® ot 4 pekabpst 1997 ropa Ne139-O // BKC P®. 2007. Ne2.
15 Cu.: Mocranosaenne KC PO or 19 Aekabpst 2005 ropa Nel12-IT // C3 PO®. 2006. Ne3. Cr.335.
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B TO >xe BpeMd, B IpakTuKe (heAepParbHOIO KOHCTUTYIIMOHHOTO IIPaBOCY-
AU, XOTS U MeHee 3aMeTHO (B KOAMYECTBEHHOM IIAQHE), OTPa’KeH U APYTOM
ACIIeKT Ha3BAHHBIX KOHCTUTYIITMOHHBIX IIPUHITUIIOB, NCKAIOYAIOIINY BHEIIPa-
BOBOE€ BAUSTHME 3KOHOMUYECKOU BAACTU Ha NMPUHSATHE TOAUTUYECKUX pellie-
HuY. Hanbonee apKkuM IpUMepOM 3A€Ch MOJKET CAYKUTh CHOPMYAUPOBAH-
Hasi B OAHOM 13 HepAABHO HNPUHATHIX pelieHn# KoHcturyruonuoro Cyaa PO
IIPaBOBas MO3UINS, COTAACHO KOTOPOU HEAOITYCTHMO PACIPOCTPaHEHUE AO-
TOBOPHLIX OTHOINIEHUU (M OYEBUAHO, B DOAee IIMPOKOM TIAaHe, PHLIHOYHBIX
otHomtenutt - H.B.) 1 Ae’KallliX B UX OCHOBE IMPUHITUIIOB Ha Te 0OAACTU CO-
IMAABHOU >KU3HEAEITEABHOCTH, KOTOPHIE CBA3aHBI C PeaAn3alluel rocypa-
PCTBEHHOM BAACTH; IOCKOABKY OpPraHbl TOCYAQPCTBEHHOMW BAACTH U UX
DOAKHOCTHBIE AUIIa 00eCIIeYWBAIOT OCYIIeCTBAEHHE HApPOAOM CBOEU BAAC-
TH, UX AESITEeABHOCTh (KakK caMa IIo ce0e, TaK U ee pe3yAbTaThl) He MOXKeT
OBITH IIPEAMETOM YaCTHO-IIPABOBOT'O PEryAUpPOBAHUS, TaK JKe KaK U pearu-
3alysl TPayKAQHCKUX TpPaB M OOSI3aHHOCTEW He MOXKEeT IIPEAONIPEAEASTh
KOHKpEeTHbIEe pelleHUsI U AeNCTBHUS OpPTaHOB TOCYAQPCTBEHHOM BAACTH U
AOMNKHOCTHBIX AMIT'®,

AHaaMn3 3aKOHOMEPHOCTEN U TEHAEHIINMN Pa3BUTHUSL COBPEMEHHOTO OOIecT-
Ba CBUAETEABCTBYeT, UYTO JKOHOMHWYEeCKHe OTHOIIeHNsd BCe B OOABIIIEeN cTe-
IIeHW BOBAEKAIOTCHA B cepy IOPUAWYECKOTO BO3AeNCcTBHA. [Ipu 3TOM ypo-
BeHb IOPUAM3AIIUN COIMAABHO-3KOHOMHYECKOMN IPAKTUKU TAaKOB, UYTO II0O3-
BOASIET HEKOTOPBHIM HCCAEAOBATEASIM OIUCHIBATH CKAQABIBAIOUIYIOCS CUTYya-
ITUI0 B HETaTUBHO-IIPEBOCXOAHOU CTEIIeHMU.

Tak, B 4aCTHOCTH, 10 MHEHMIO aMepuKaHCKoro yuyeHoro P. CackuHAQ, Ha-
MM YIPaBASIeT TAaKOU OOABIION OOBEM IIPABOBBIX HOPM, YTO 3TO MOJKET
OBITH OITPEAEAEHO KakK "THIlepperyAupoBaHue’: "B OOILIeCTBEHHON U TPYAO-
BOU AESATEABHOCTH BCE MBI YIIPaBASIEMCSI MacCOM IIPABOBBIX HOPM W HPUH-
LIUIIOB, KOTOPEIE CTOAL OOIIWPHBI, PAa3HOOOPA3HEl I CAOJKHEL, UTO y’Ke HUK-
TO He MOJKET IIOAHOCTBIO OCMBICAMBATHL WX BAWSHUE U IIPUMEHUMOCTH'.
OAHHUM CAOBOM, 3@ BHEIIHEW IMUPMOMN MOAUTHUKO-UAEOAOTHYECKUX AO3YH-
roB 06 OCAaOAEHWU BMeEIIaTEABCTBA TOCYAAPCTBA B COITMAABHO-3KOHOMU-
YeCcKylo cepy IpaBO KaK MHCTUTYT IOCYAAPCTBEHHO-BAACTHOI'O BAUSHUS
BCe B OOABIIIEN CTENeHU YTBEPI)KAAETCSI B Ka4eCTBE HEKOW BE3AECYIIeN pe-
arpHOCTH (ubi societas, ibi ius). boaee TOTO, HEKOTOPLIE TBITAIOTCS TPEAC-
TaBUTh CaMO IIPABO He KaK CHCTeMy IIpaBUA, HOPMAaTMBOB, @ KaK HEKHU
9AEMEHT 3KOHOMMUECKOM cUCTeMBl. M 3TO B HauOOABIIEN CTeleHU Xapak-
TEePHO He AAS MAapKCHUCTCKOW IIPABOBOM TEOPUU (OPUMEHUTEABHO K KOTO-
po¥ UMEHHO 3KOHOMHUYECKUW AeTePMWHU3M BCETAQ PACCMATPUBAACHA B Ka-
YeCTBe OAHOTO M3 TAABHBIX HEAOCTATKOB), @ AAS CTOPOHHMKOB BO3HUKIIEN
Ha 3alajpe KOHIEeNIINKH 3KOHOMMYECKOI'O aHaAW3a IIpaBa, TAABHBIM IIOCTY-

15 Cwm.: ITocranoBaenne KC PO or 23 sguBaps 2007 ropa Nel-IT // C3 P®. 2007. Ne6. Cr.828.
Llut. mo: T'orockokoB A.B. O nepexope K cereBoi mapapurme npasa // I'ocypapcTBo u mpaso. 2005. Nel0. -
C. 113.



AQTOM KOTOPOM SBASIETCSI yTBEP’KAEHUE, UTO AOTHKA IIpaBa BCeleAO HaXo-
AUTCSI B 3KOHOMUKe',

Ho xakuMu OBl HU OBIAY KOHIIENTYaAbHBIE IIOAXOABL K IIOHUMaHUIO IIPUPO-
ABI IPaBa, €ro COOTHOIIEHHWIO C 3KOHOMHUKOM, OYEBUAHO, UTO U COBPEMEH-
HBIE TEHAEHIITMU MacCUPOBAaHHOTO HOPMATHUBHO-IIPABOBOT'O HACTYIIAEHNS Ha
COLIMAABHO-3KOHOMUMUECKYIO cepy, "rhllepperyAupoBaHue” COOTBETCTBY-
IOIIUX OTHOIIEHUMN HYKAQETCS - He B MEHBIIEN, eCAU He B OOABIIEN CTe-
IIeHH, 4eM IpeXAe - B KOHCTUTYIIUOHHBEIX OPHEHTHUpPax. byAaydm BCTpPOeH-
HBEIM B CHUCTEMY KOHCTUTYIIMOHHBIX KOOPAWHAT, IIPABOBOE PETyAUPOBaHME
9KOHOMMUYECKUX OTHOIIEHUMN AOAKHO MOAUUHSTHCS aKCUOAOTUUECKUM KPU-
TEepUsM COBPEMEHHOI'0 KOHCTUTYIIMOHAAN3Ma, 0a3upyIollerocss Ha BCeoO-
1eM IIPU3HAHUU YHHUBEPCAABHBEIX KOHCTUTYIIMOHHBIX II€HHOCTEU - TAKUX
Kak cBOOOAAQ, TpaBa YeAOBEKa, COIUaAbHast CIIPaBEAAUBOCTh, PaBEHCTBO
BCeX Iepep 3aKOHOM, IIPaBOBOE COIMAaAbHOE TOCYAAPCTBO, pa3jpeAeHue
BAACTEN, UAECOAOTUYECKHN U 3KOHOMHUYECKHM IIAIOPAAU3M - KakK OOIero
AOCTOSTHUSI YeAOBEeUeCKOMN ITUBUAUBAITNN.

TakuMm 0O0pa3oM, IMEHHO KOHCTUTYIIMOHHOE IIPABO C IIPUCYIeN eMy aKCHU-
OAOTMUYECKOW CHUCTEeMOM INPU3BAHO AATh OTBET HA BOIPOC O HapAesKalleM
COOTHOIIIEHUU BAACTU U CBOOOABI IIOCPEACTBOM YPETryAUpPOBaHHUS OCHOB
5KOHOMUUYECKUX OTHOIIEHUMN, OTHOUIIEHNI COOCTBEHHOCTH, COIJUAABHOU I10-
AUTHKH U YCTAHOBAEHMS TaKOI'O IIOPSiAKA B3aMMOOTHOUIEHUM MMOAMTUYEC-
KOM M 3KOHOMMYECKOM BAACTH, IIPU KOTOPOM IIyOAWYHAsS BAACTb AEHCTBO-
Bana OBl B ITPABOBBLIX paMKaX BCeOOIINX MHTEPECOB, & COOCTBEHHOCTh, OY-
Ay4l OOOCOOAEHHOM OT BAACTH, obOecliedumBara Obl 3(P(PEKTUBHBIU POCT
5KOHOMHUYECKOTO IIOTeHI[HaAd roCypAapCTBa.

7. PaBeHCTBO M CIIPaBEAAMBOCTh KaK I[eHHOCTHBIE
KpUTEPUU KOHCTUTYLIMOHHO-CYA€OHOro pa3pelieHust
COLIMAABHBIX IPOTUBOPEYUN.

3aKpenAss WHCTPYMEHTAABHBIM HAaOOP CPEACTB pa3pelleHusd COLMAABHBIX
mpoTUBOpeun, KOHCTUTYIINS OAHOBPEMEHHO BBICTYIIAET U aKCHOAOTHYEC-
KON OCHOBOU CHATUS COITUAABHBIX IIPOTHUBOPEUYMY, UTO B IPAKTHUKO-IIPUK-
AQAHOM AEATEeABHOCTH OPraHOB ITYyOAMYHOM BAACTH OTPA’KAETCHA IIOCPEA-
CTBOM AEMCTBUS BHITeKalolux n3 OCHOBHOTO 3aKOHAa KPUTEpPUEB KOHCTU-
TYIIMOHHOCTH IIPUHMMAaeMbIX mMHU peliieHud. Ocoboe MecTo B CHCTEMe
KOHCTUTYIIUOHHBIX KPUTEPHUEB pa3pelleHus COIIUAAbHBIX IIPOTUBOpPEUYnU
TTPUHAAAEIKUT TPeOOBaHUIM pABEHCMBA U CNPABEGAUBOCIU.

[To cmeicay Koncrurymuu PO, TpeboBaHue paBeHCTBa NMeeT MHOTOIIAGHOBOE,
YHUBEpPCAABHOE COAEPIKaHUe, KOTOPOe MMeeT Pa3ArYHble HOPMaTHUBHO-IIPaBO-

18 INoskanyi, HauboAee U3BECTHBIM SBASETCSI B 3TOM IIAaHEe ABYXTOMHBIN TPyA Puuapaa A. Tlosnepa: ITozuep Pu-
uyapp A. OKOHOMUYECKMH aHaAM3 IpaBa. B AByx Tomax. IlepeBop ¢ aHrauiickoro mop pea. B.A.TamGosiesa.
- CII6., 2004.
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Bble (DOPMBI CBOETO NPOSIBAEHMS: OHO BBICTYIIAeT M KaK MHCTUTYT IIPAaBOBOTO
IIOAOJKEHHS YeAOBeKa M TPaKAQHWHA, U KaK IIPUHIIUII IIPaBOBOTO TOCYAAp-
CTBa, U OAHA M3 OCHOB pepeparu3Ma, U, OOAee TOTO, KaK HeKas MOAUTUKO-TIpa-
BOBasi OCHOBa TPayKAQHCKOro 00I1ecTBa, ocobast opMa (peskuM) AOCTHUKEHUS
IOPHUAMYECKOTO PaBHOBECUS Ha OCHOBE AOCTMXKeHUS Oararca MHTEPEeCOB AO-
AEU U TPYIII HaCeA€HUS, ITIOAUTHYECKON 3AUTHI U OM3HeCa U T.A,.

Kak CBUAETEABCTBYET MCTOPMYECKUM OIBIT, BOIIPOCHI PaBEHCTBA U CIIpa-
BEAAVBOCTH BCETA@ aKTyaAU3UPYIOTCS B IIePEeAOMHBIE IIEPUOABI Pa3BUTHUS
o0IlecTBa U rOCyAa@pPCTBa, Kak 3TO MMeeT MeCTO M B coBpeMeHHOU Poccum:
Iepexop K PHIHOUHOM 3KOHOMMKE M NAIOPAAUCTHYECKOU AeMOKPaTUU COII-
POBOJKAAACSI CEPbE3HBIMU M3MEHEHMSIMU HalllUX MIPEACTaBA€HUM 00 3THX
BEUHBIX I[€HHOCTSIX COBPEMEHHOU NIUBUAM3AINU. B KOHIEHTPUPOBAHHOM
BUAE 3TO MOAYYHMAO oTpaskeHue B Koucrurymum PO 1993 r. 1, B cBOIO 0odUe-
peAb, aKTUBHO peaamnsyeTcs B AesdTeabHoCcTU KoHcTutynuonHoro Cyaa PO.

ITpakTryecku B Ka)KAOM paccMaTrpuBaeMoM KoHCTUTYIIMOHHEIM CyAOM Ae-
Ae IIPUXOAUTCSA B TOW MAM MHOM Mepe CTAaAKMBATBCS C IpoOAeMaMM CIIpa-
BEAVBOCTU M PABEHCTBA. AHAAU3 COOTBETCTBYIOIUX pelleHnN KoOHCTUTY-
IUOHHOTO CyAa MO3BOASIET HE TOABKO OII€HUTH COCTOSIHAE TapaHTHPOBa-
HUSI PABEHCTBA IIpaB U CBOOOA rpakpaH Poccnu, HO U IIPEAAOKUTE C yde-
TOM c(OpMHUPOBaHHBIX KoHCTUTYIIMOHHBIM CyAOM IIPABOBBIX IMO3UILIMNA He-
KOTOpBIe HOBBIE KOHIIENITYaAbHBIE IIOAXOABI K IIPOOA€MaM COIMAaABHOU
CIIPABEAAMBOCTH U PABEHCTBA, K ITOHUMAHUIO IPUPOABI KOHCTUTYIIMOHHO-
ro MHCTUTYTa PaBEeHCTBA B IIOCTTOTAAUTAPHOM OOIIEeCTBE.

Koncturynmett PO mpoBo3raallieHO MOCTPOeHWe MPaBOBOTO, AEMOKPATH-
4eCKoro (cT. 1) u conuanabHOro rocypapcrsa (crT. 7). Poccurickum rocyaap-
CTBOM B34T KypC Ha peaAbHOe BOIAOIIeHUe B OOLIeCTBEHHBIX OTHOIIEHU-
X CBOOOABI, PAaBEHCTBA W CIPABEAAUBOCTH, XOTSI OITHUMAABHBIM OaraHC
ME>XKAY 3TUMU KOHCTUTYLIMOHHBIMU IIEHHOCTIMM IIOKa HEe HaNAEH.

OTO OOBICHSAETCSI HEe TOABKO HECOBEPIIEHCTBOM 3aKOHOAATEABCTBA U IIpa-
BOIIPUMEHUTEABHOU MPAKTUKM, HO ¥ OOBEKTUBHBIMM, BHYTPEHHUMU IIPOTU-
BOPEUUSIMU Me>KAY [PUHIUIAMU IIPABOBOTO TI'OCYAAPCTBA (paBHOIIpABUE
IPa’KAQH), C OAHOW CTOPOHBEI, W COIMAABHOTO T'OCYAAPCTBA (CIIpaBEAAU-
BOCTb M COLIMAABHOE PABEHCTBO), C ADYIOM. B Teopuu U NIpPAaKTHUKE COBpe-
MEHHOI'O POCCHMCKOIO KOHCTUTYLIMOHAAW3Ma I[OKA AMIIE (DOPMUPYIOTCH
KOHIIeNITYaAbHBIE IIOAXOABI K PELIeHNI0 COOTBETCTBYIOIIUX IIpOOAEM (KOTO-
pble B COBETCKUM MEePUOA PA3BUTHA B TAKOU IIAOCKOCTU He CTOSIAH, U YK€
IIO3TOMY OHM SIBAFGIOTCSA AAS HAC OTHOCUTEABHO HOBEIMU). HoBag KoHCTH-
TYLITUOHHAs KOHIEIINs COIIUAaABHOMN CIIPABEAAMBOCTH U PABEHCTBA AOAKHA
BOIIAOIIIATh B cebe CIIAAB TEOPUHU U IIPAKTUKYU, OTPa’kaTh €eAUHCTBO HOpPMa-
TUBHOU MOAEAU PETYAMPOBAHUSA COOTBETCTBYIOIIUX OTHOIIEHWUN W ITPAKTH-
KM - B TOM YHCAe CYA€OHOM - MX 3amuThHL. VM Ha 3TOM ypOBHE IIOKA OTCYT-
CTBYEeT €AVHBIN KOHIIENTYAaAbHBINU IIOAXOA.



B KOHEYHOM CueTe pedb HAET O BHEIOOPE MEXKAY ABYMs KOHIIEIIHAMIL a)
KAQccuueckasa AuﬁepaAbHaﬂ KOHuenuus CBO60gbl, OCHOBAHHAs HaA IIPOTHUBO-
IIOCTABA€HHWM PpPABEHCTBA U CBO6OABI n IIPEAIIOAATralollasds MHWHUMMAABHOE
ydacTHe TOCYAAPCTBA B COIMAABLHOM BCIOMOIECTBOBAHUY, HCKAIOYAIOIIAS
IOPUAMYECKH 3a(pUKCUPOBAaHHEIE B KOHCTUTYIHH COI[HAABHEIE OBS3aHHOC-
TH TOCYA@PCTBa MepeA TPasKAAHUHOM; 6) KOHUenuyus  couyuaibHO-OpUeHmu-
poBanHOl cBO60GLl B COIMAALHOM IPABOBOM I'OCYAAPCTBe.

Kouctutynua Poccun, BecbMa AnOepasbHasd C TOYKM 3peHus 00IedUAo-
CO(PCKUX, MUPOBO33PEHUYECKNX MOAXOAOB K pelleHNio (PyHAAMEHTAaAbBHBIX
TpobAeM TOAUTHYECKOUW BAACTH, PHIHOUHON 3KOHOMUKH, IMTOAOKEHUST AMY-
HOCTU B OOIIleCTBe U I'OCYAAPCTBE, B TO ’Ke BpeMs 0e30r0BOPOYHO 3aKpell-
AfleT HOPMAMUBHO-NPABOBYIO MOGeAb ' COUUAALHO-OPUeHMUPOBAHHOU  CBO-
60gbl. AOCTATOYHO OTMETUTHL TOT (PAaKT, 4TO yKe B CcT. 7 (4. 1) KoHctury-
mum PO, copepikaieil OPMYyAy COITMAABHOTO TOCYAAPCTBa, MPUCYTCTBY-
eT yKa3aHue Ha 'CBOOOAHOEe pa3BUTHE UYeAOBeKa' KaK CYIHOCTHYIO Xa-
PaKTEPUCTHUKY, Ba’KHEMNIIYIO IIeAb COITMAABHOIO IOCyAApCTBa. MeskAy TeM
cBOOOAA - TA@BHAd AOMMHAHTA MIPABOBOTO, HO HE COIMAABHOTO TOCYAAp-
CTBa. AAS COITMAABHOTO TOCYAAPCTBA TaKOM AOMUHAHTOM SIBASIIOTCS MAEU
CIIPABEAAMBOCTH M paBeHCTBA. He caydallHO AA OOABIIMHCTBA COBPEMEH-
HBIX KOHCTUTYIIMM TPAAULIMOHHBEIM SBASIETCS IIOAXOA, B paMKaxX KOTOPOIO
IPUPOAA COIIUAABHOTO TOCYAAPCTBA OIPEAEASETCS IOCPEACTBOM KaTero-
puit crupaBepAnBOCTH, paBeHcTBa (cT. 1 KoHcturymuu WMcecnanmm), Hauo-
HaabHOU coampapHocTH (cT. 2 Koucturtynuu Typenkou PecnyOauku), ry-
MaHMu3Ma U T.II. ECTh OCHOBaHME NOAATaTh, YTO KOHCTUTYIIMOHHAS MOAEAB
COITMAABHOTO TOCYAAPCTBA, 3aKpenaeHHasa B Koucrurynmu PO, copep>ruT
HEeKUU BHYTPEHHUM pe3epB AAd IIPEOAOAEHUS IPOTHUBOPEUYUU MEKAY
NIPUHIUIIAMU COLUAABHOI'O T'OCYAAPCTBa, C OAHOM CTOPOHBI, U IIPAaBOBOTO
TOCyA@pPCTBa, C APYTOM, Ha OCHOBe 0OanraHCaA COOTBETCTBYIOIINX KOHCTUTY-
IIUOHHBIX IT€eHHOCTEN.

B nouncke Takoro 0OanraHca HezaMeHHMMa poAb KoHcTuTynmuoHHOTO Cyaa.
[MTokaszateabHO, uTO B ITocTaHoBAeHuu KoncturynuonHoro Cyaa PO ot 19
ntous 2002 ropa 0 IpoBepKe KOHCTUTYIIMOHHOCTH IOAOKeHuN 3akoHa PO
"O comuaAbHOM 3allluTe I'Pa’kXAdH, MOABEPTIIUXCS BO3AEUCTBUIO papUaliun
BCAEACTBUE KaTacTpodbl Ha YepHOOBIABCKOM ADC" KOHCTUTYIIMOHHASA
00513aHHOCTb TOCYAAPCTBa IO BO3MENIEHMWIO BpeAa 3A0POBBIO BBIBOAUTCS
n3 mpupopbl Poccuiickont Pepepaliit U KakK COUUAALHOIO, U KaK NPABOBO-
ro TOCyAapCTBa CO CCBIAKOM Ha CT.CT. 1, 2 m 7 Konctutynuu PO (1. 2 Mo-
TUBUPOBOUHOM dacTu [TocTaHoBAeHUA) . Boaee Toro, B 3TOM ke IlocTaHOB-
A€HUM NPUHITUI CIPABEAAMBOCTH BBIBOAWUTCS U3 HOPM CT.cT. 1 u 7 KoHc-
TUTYLIMU HapsIAy C IPUHIUIIOM paBeHcTBa (cT. 19)®. B 3Tol cBg3u obOpaia-
eT Ha ce0s1 BHMMaHHe Tak’ke C(hOpPMYyANPOBaHHAs M HEOAHOKPATHO IIOAT-

19 Car.: BKC P®. 2002. Nes. - C. 68.
20 Cwm.: Tam xe. - C. 69.
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BepkAeHHass KoHctuTynmoHHBIM CyaoMm PO mpaBoBas MO3ULUS O HEAO-
IIYCTUMOCTHY IIPOU3BOALHOIO OTKas3a I'OCyAapCTBa OT paHee IIPUHSATHIX Ha
ce0s TyOAMYHO-IIPABOBEIX O0I3aTEABCTB IIepep HaCeAeHUEM, UTO - KakK 3TO
BBITEKAeT M3 COOTBeTCTBYIONUX pelitennii Koucrurymuonnoro Cyaa PO -
SIBASIETCSI KYMYASITUBHBIM 3(P(eKTOM AeMCTBUSA NIPUHIUIIOB IIPAaBOBOTO U
COIIMAABHOI'O T'OCYAAPCTBA.

Koucturynuonnsii Cya PO, akTUBHO 3aHMMAasiCh COOTBETCTBYIOIIUMU BOII-
pocaMu, OKa3bIBaeT CBOMMU PEIIEHUSAMU BeCbMa ITIOAOKUTEABHOE BAUSHUE
Ha 3aKOHOTBOPYECKYIO U TPAaBONPUMEHUTEABHYIO IIPAKTHUKY, CIIOCOOCTBYET
pa3pelieHuIo MPOTUBOPEUYUN MeKAY TPeOOBaHUIMHU COITUAABHOM CIIPaBEA-
AMBOCTH U 3KOHOMHYECKOU CBOOOABI AWYHOCTHU. AKTUBHAsA POAb KOHCTUTY-
nmonHoro Cyaa PO B paHHOU cdepe NPOSIBASIETCS, IIPEKAe BCero, B KOHC-
TUTYIIMOHAAM3AIIMM Ha OCHOBe TpeOOBaHUMN PAaBEHCTBA M CIIPABEAAMBOCTU
KaK COITMAAbHOTO, TAK M PHIHOYHOTO 3aKOHOAATEABCTBA, UHCTUTYTOB 3alllu-
THI IIPaB U CBOOOA, TPa>kKAaH.

[TpuMeuaTeABHBEIM B 3TOM CBA3U gaBAseTcsd OnpepereHre KOHCTUTYLMOH-
Horo Cyaa PO no >karobe rpaxpanku Enboprcosoii [1.D. Ha HapylleHue
ee KOHCTUTYIIMOHHEIX npaB 1. 8 cT. 14 MepeparbHoro 3akoHa “O TpPyAO-
BEIX meHcusx B Poccutickou Depepannu’*, 3assBUTEABHUIIA - TEHCUOHEP-
Ka ocIlapuBaAa Ha3BaHHOe IOAOKeHHe (DepeparbHOTO 3aKOHA, IIPeAyC-
MaTpUBAaIoIlee, 4TO CyMMa 0a30BOM M CTPAXOBOU YaCTU TPYAOBOU IIEHCUU
II0 CTAPOCTH He MOJKET OBITh MeHee BEANUYMHB! IPOKUTOYHOI'O MUHUMY-
Ma meHcuoHepa B cyObekTe Poccuiickott Depepaliyu, moaarasi, 9To ycCTa-
HOBAEHHBIM pa3Mep II€eHCHOHHOI'O oOOecClledyeHHs He IIOKpHIBaeT MUHU-
MaAbHBIX PAacXOAOB M He obecleumMBaeT AOCTOMHYIO >XH3Hb, a IOTOMY
yMaAsgeT AOCTOMHCTBO AWYHOCTH, (PAKTHUYECKHW AUIIAEeT ee IIpaBa Ha
KM3Hb U TEM CaMbIM HapymaeT CT.cT. 15 (4. 4), 18, 20 (u. 1), 21 (4. 2)
Koucturynuu PO, a Takxe cT. 11 MeXAyHapoAHOTO ITakTa 06 9KOHOMU-
YeCKUX, COIUMAABHBIX U KYABTYPHBIX IIpaBaX, SBASIOIIEroCs B COOTBET-
CTBUM C MOAOKEHUAMH CT.CT. 15 (4. 4) u 17 (4. 1) Koucturyuuu P® coc-
TABHOM YACTBhIO IIPaBOBOM cucTeMbl Poccuu. Paspelrasd paHHOe AEAO TIO
cymecTBy, KorcTuTynuoHHbN Cya cOOPMYAUPOBAA P TIPUHIIUMIINAABHO
Ba’KHBIX IIPABOBBIX MTO3UILINIM.

Bo-nepBrix, KoHcTUTYIIMOHHEIN Cya yKasan, 4ToO roCypAapCTBO O0s13aHO, UC-
XOAS M3 UMEIOIUXCSI 9KOHOMHYECKUX PECypPCOB, YCTAHOBUTH TAKOW MOPI-
DOK TIEHCHMOHHBIX OTHOIIEHHWM, KOTOPHIU CO3AaBaA Obl peaAbHBIE YCAOBUA
M 3D(PEKTUBHON KOMIIEHCAIUM AUIAM, He MOTYILIMM B CHUAY OOBEKTHUB-
HBIX OOCTOSTEABCTB OOECII€YUTb AOCTATOYHBLINM >KU3HEHHBLIM YPOBEHB, IIO-
TePb OT €CTECTBEHHOM (BO3PACTHOM) yTPATHI CIIOCOOHOCTHU K TPYAY U CaMoO-

2 Cwm., nanpumep: Onpeperenns KC PO: ot 30 centsabpst 2004 ropa Ne308-O // BKC P®. 2005. Ne2; or 22 amn-

peast 2005 ropa Ne206-O // Apxus KC P®. 2005; ot 5 utoast 2005 ropa Ne246-O // C3 PO. 2005. Ne33. Ct.3493;
or 1 peka6pst 2005 ropa Ned62-O // C3 PD. 2006. Ne6. Ct.733.

22 Cwm.: Onpepenenme KC P® or 15 depars 2005 ropa Nel?-O // C3 PD. 2005. Ne16. Cr.1479.



obecreueHNI0 B 0ObeMe, TapaHTHUPYIOIeM UX OOIIyI0 MaTepUarbHYIO
06eCIIeueHHOCTh Ha YPOBHE, HEOOXOAUMOM AASI YAOBAETBOPEHMS UX OCHOB-
HBIX >KM3HEHHBIX TOTPeOHOCTEN.

Bo-BTOpEIX, yCTaHAaBAMBAEMBIN 3aKOHOAATEAEM pPa3Mep rapaHTHPOBAHHOU
TOCYA@PCTBOM MUHUMAABHOU TPYAOBOU MEHCHU IIO CTAPOCTU AOAJKEH obec-
TIeYnBaTh, II0 KpaliHel Mepe, TaKOU KM3HEHHBIN YPOBEHb, IIPU KOTOPOM He
CTaBMAACh OBl TIOA COMHEHME caMa BO3MO’KHOCTb AOCTOMHOM >XKU3HU IPak-
DAHMHA KaK II€EHCHUOHEPa, OCYIIEeCTBAEHUS MM HMHBIX [TPOBO3TAAIIEHHBIX
Koucturynmett PO npaB u cBOOOA AUYHOCTH, W TEM CaMBIM HE YMaASIAOCH
OBl ero yeaoBedYecKoe AOCTOMHCTBO. VMIHBIMU CAOBaMU UMEHHO gOCMOUH-
CMBO AUYHOCMU - KaK OAHO U3 (PyHAAMEHTAAbHBIX HadaA U OAHOBPEMEHHO
NIPOSIBA€HUME IIPUHIJUIIOB PABEHCTBA U CIIPABEAAUBOCTHU (B AQHHOM CAydYae
B €€ PaCHpeAEeAUTEABHOM acCleKTe) - IO CYIIeCTBY, BIIEpBbIe B HAIlMOHAAD-
HOUW TPaBOBOM CHCTeME OIPEAEAeHO B KaueCTBe Kpumepusi OUeHKU KOHC-
MuUmMyyuoOHHOCIMU 3GKOHOGAMeAbHbIX peuwleHull B cpepe coyuarbHOU 3auju-
mbl, BKAIOYAS IIEHCUOHHBIE OTHOIIEHUS.

B-TpeTbux, IpoBeAss KOHCTUTYIIMOHHEBIM aHaAU3 KaTeropuu MPOKUTOYHOTO
MuHUMYMa, Cyp IpHIIeA K BBIBOAY, 9YTO B PaMKaX AENCTBYIOIIETO IIPAaBO-
BOTO PETyAMPOBAHMA MOKAa3aTeAU HNPOKUTOYHOIO MUHMMYyMa IIpeAOIIpeAe-
ASIOT 00BEM 3KOHOMHMYECKUX 0043aTeAbCTB I'OCYAAPCTBA liepep Ipa’kpaHu-
HOM IIPU YCTAaHOBAEHUU I'OCYAQPCTBEHHEBIX IIEHCUM U COIMAABHBIX ITIOCOOUU
U AOAKHBI PAcCMATPUBATBCSA KaK 3AEMEHT HOPMATHBHOTO COAEP KaHUSA
KOHCTUTYIIUOHHOTO IpaBa Ha COIIMAaAbHOe ofOeclieueHue IO BO3PacTy, OC-
HOBY KOTOPOTO COCTaBAsieT IIeHCHUOHHOe oOecneueHue (4. 1 u 2 cr. 39
Kouctutynuu P®); BO BCAKOM CAy4Yae, OHH BBICTYNAIOT KOHCTUTYIMOHHBIM
OPUEHTUPOM MEHCUOHHOM MTOAUTHUKU IPU HEAOCTATOUHOCTHU HA AQHHBIU MO-
MeHT (PUHAHCOBBIX TapaHTUM II€EHCMOHHOIO OOeCIedYeHMus COOTBETCTBYIO-
el KaTeropuu TpakpaH.

[TpuMeHUTEeABHO K IPUHIIUIIAM PaBEHCTBA U CIIPABEAAMBOCTU B PEIIEHUSX
Koucrurynuonsnoro Cyaa PO mmeloTcs IOAOKEHUS W BHIBOABL, MMeIOIIVe
3HaUYeHWe IPUHIUIINAABHOU IOPUAUYECKOM apryMeHTAlluu C TOYKU 3PEeHUI
MIPUAAHUSA KOHCTUTYIIMOHHOTO CMBICAA UAM IIPUBEAEHUS B COOTBETCTBUE C
TpeboBanmaMu Kouctutyruu PO HOpPM OTPacAeBOTO COIMMAABHOTO 3aKOHO-
paTeAabcTBa. Ha ypoBHe TpeOOBAHUM PAaBEHCTBA U CIIPABEAAUBOCTH OCOOEH-
HO Ba&’KHBIM SIBASIETCS ITIOUCK OaraHCa MHTEPECOB M HECOBIIAAAQIOUIUX - a II0-
po¥ ¥ IPOTUBOCTOSIIUX - IIEHHOCTel. PellleHre 3TUX TPOOAEM - BayKHAd
3aA@4a KOHCTUTYIIMOHHOTO IIPaBOCYAUSI.
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SUMMARY

Problem of the constitutional values in the practice of the constitutional
jurisdiction, particularly, in the solution of social contradictions and con-
flicts, can be considered in various aspects: on general theoretical positions
of the constitutional axiology and in pragmatic-applicative aspect.

In the frames of these relations the value of the Constitution itself behaves
as an act which establishes code of main value imperatives of state organ-
ized society, as well as concrete constitutional norms confirming the value
basis of public order in separate spheres of public life and composing con-
crete values of the Constitution.

Value meaning of the Constitution is positively established in the main
capacities, rule of law, superior judicial power, direct action, special order
of its adoption and changes.

The practice of the Constitutional Court shows that the RF Constitution
is a constituting act in relation to all legal systems of the state, including
the constitution (positions) of subjects of Russian Federation; their funda-
mental essence is conditioned by the fundamental essence of the RF
Constitution;rule, superior legal power and direct action have every posi-
tion of the RF Constitution, although its priority in the judicial system of
Russian Federation concerns all existing normative legal acts, including
also the ones that the Constitution itself states as in the ones used in the
number of its regulators of public relations (Federal Agreement). The
value essence is reflected in the material content stipulated in the
Fundamental Law.

A set of constitutional vales in the practice of Constitutional Court of RF
cause organizational influence over corresponding public relations, includ-
ing such constitutional values as justice and judicial definition, stability
and concreteness of public legal relations, ensuring the stability of condi-
tions of administration, ensuring the balance of public interests of the state
and private interests of subjects of civil-judicial relations, etc. Thus, in the
contemporary constitutionalism the phenomena of values appear in three
fundamental measures: a. the Constitution as a value itself, b. it gets direct
confirmation in the norms and institutions of the values of the Constitution;
c. implementation expression of the constitutional values as a result of
practical constitutional judicial axiology.




OYHAAMEHTAABHBIE
KOHCTUTYLLMUOHHBIE IEHHOCTU
KAK OCHOBA IN'OCYAAPCTBEHHOCTH
CYBEPEHHOI'O KA3AXCTAHA

NI'OPb POI'OB

IIpedcedamenv Koncmumyyuonnoeo Cosema
Pecnybauxku Kazaxcman

CeropHsAmHUM (POpyM NOCBAIEH aKTyaAbHOUN TeMe. B AoeMOKpaTUi4eckoM U
IIPaBOBOM TrocypapcTBe (pyHAaMeHTaAbHBle KOHCTUTYIIMOHHBIE II€HHOCTH
BBICTYIIAIOT OCHOBOM I'OCYAQPCTBEHHOCTH, yBa’KeHHe, COXpaHeHUe M pas-
BUTHE KOTOPBIX ABASIOTCS KAIOUEBBIM (PAKTOPOM CTAOUABHOTO U MOCTYIIa-
TEABHOT'O PAa3BUTUA CTPAHLIL.

3aTparmBasi BOOPOCH 0a30BBIX KOHCTUTYIIUOHHLIX IIEHHOCTEN, CBOE BEIC-
TyIAeHHe 9 XOTeA OBl HadaTh C 0COOOTO UX OAOKa - IpaB M CBOOOA UeAO-
BeKa. Tako! MOAXOA OIPABAAH TeM, YTO COTAACHO crTaTbe | KoHcTuTynuu
PecnyObamkm KazaxcTraH, Kak ¥ BO MHOTUX APYTUX CTPaHaX, BBICIIUMU Il€H-
HOCTSIMU TOCYAQPCTBA SIBASIOTCSI YeAOBEK, ero KM3Hb, IIpaBa M CBOOOALI, TO
ecTb OCHOBHOM 3aKOH OIPEAEAMA BBICIIUMU IT€HHOCTSIMU FOCYAApPCTBa He
WAAIO30PHBIE HAEOAOTHYECKUE AOTMBI, @ MHTepPeChl AMYHOCTH, OAaropaps
yeMy KapAMHAABHBEIM 00pa3oM IepeCcMOTPEHBI IIOAXOALI B I'OCYAapCTBEH-
HOW INOAUTHUKE CyBepeHHOro KazaxcTaHa M MOCTEIIeHHO O0eCcIedmBaeTCs
TPUOPUTET YeAOBeKa BO Bcex cdepax >XU3HU OOIecTBa.

3a roppl He3aBUCHMMOCTH KazaxcTaHa AAS peaAM3allud 3THUX (MyHAAMeEeH-
TAaABHBIX II€HHOCTENW CAEAaHO HeMaao. Pa3BuUTa M IIOCTOSSHHO COBepPIIeH-
CTBYeTCsl CTOsIAs Ha CTpake IIpaB M CBOOOA YeAOBeKa He3aBHCHUMas Cy-
AeOHasg cuCTeMa. YUPEeKACH MHCTUTYT YIIOAHOMOYEHHOIO 110 IIPaBaM YeAo-
BEKa, AEITeABHOCTb KOTOPOI'O AOIOAHSET CYIeCTBYIOIHe TOCYAApPCTBEH-
Hble IIPABO3AIUTHBIE MeXaHW3MBl. KazaxcTaHoM PpaTUMUIIUPOBAH PsA
Me>XAYHAPOAHBIX YHHUBEPCAABHBIX aKTOB B OOAQCTH 3alllUTHI IIpaB YeAOBe-
K@, CpeAr KOTOPBIX MeXKAyHapOAHBIE MAKTHL O TPA*KAQHCKUX U ITOAUTHYEC-
KHUX IIpaBax, 00 3KOHOMHWYECKUX, COIIMAAbHBIX U KYABTYPHEIX ITpaBax, KoH-
BEHIIUM O NPEeAYIIPEeKACHUN NIPeCTyNAeHUN I'eHOIIUAA U HaKa3aHUM 3a He-
ro, 0 AMKBHAQIIMM BCeX POPM pPacoBOM AUCKPUMUHAIUU, O IIpaBax peOeH-
K@, 0 O0pBOEe C 3aXBATOM 3aA0KHUKOB, IIPOTUB IIBITOK U APYTUX JKECTOKUX,
OeCueAOBEYHBIX U YHUJKAIOIIUX AOCTOMHCTBO BUAOB OOpallleHUsd M HaKasa-
HUd, NPOTUB KOPPYHIMKU M TPAaHCHAIIMOHAABHOM OpPraHW30BAaHHOMN IIpec-
TYIIHOCTH, O OOpb0e C akTaMU TeppOpU3Ma, O pabCTBe U Ap.
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UTOPb POTOB. KOHCTUTYIIMOHHBIN COBET PECITYBAUKU KA3BAXCTAH

C yderoM TpeOoBaHUM KOHCTHUTYIIUM U MeXXAYHAPOAHBIX 0053aTEABCTB
IIOCTOSTHHO COBEPIIEHCTBYETCS A€HCTBYIOIee 3aKOHOAATEABCTBO.

INpu3HaBas 1eHHOCTh YeAOBEUECKOM AMYHOCTH, TPaBO Ka’kKAOTO Ha >KU3Hb,
¢ BBepeHueM B 2003 ropy MOpaTOpHs Ha UCIIOAHEHHE CMEPTHOM Ka3HU ellle
>KeCcTde 3aKpelAeHbl HEOTHEMAEMOCTh AGHHOTO IIpaBa W HEAOIYCTUMOCTH
MIPOU3BOABHOTO €ro AMIlIeHuss. A Oaaropaps MOIpaBKe, BHECEHHOM B
cTaTbio 15 KOHCTUTYIIUKM B Mae IIPOIIAOTO IoAd, PAKTUYECKH OTMEHSETCS
DAHHBIM BUA HAKa3aHMd, TaK KakK, COTAACHO €M, CMepTHas Ka3Hb MOJKET
IPEeAYCMaTpUBAThCS 3aKOHOM KaK MCKAIOUMTEABHAd Mepa HaKa3aHWSA AUIb
3a 0CO000 TA)KKHME MPEecTyIAeHNsd, COBeplllaeMble B BOEHHOe BpeMd U Tep-
pOpUCTUYECKHUE NIPECTYIIACHUS, COIPSAKEHHBIE C THOEABIO Atopel. TeM ca-
MBIM, B YCAOBUIX TAOOAABHOTO PACHPOCTPAHEHUS aKTOB MEKAYHAPOAHOIO
Teppopu3Ma M OTCYTCTBUS B MHPOBOM COOOIIECTBEe OOIIeNPU3HAHHBIX 3(-
(PEKTUBHBIX CPEACTB OOPHLOBI C 3THMM YPEe3BBLIUANHO ONACHBIM SIBAEHUEM,
Kazaxcran paccMmaTpuBaeT coxXpaHeHHe CMepTHOM Ka3HM KaK Ba’kKHOe
CPEACTBO IIPOTHUBOAEUCTBUSA TEPPOPU3MY, YTPO3e HAIIMOHAABHOU Oe3oIac-
HOCTHU CTPaHBHI.

Koncturynuonnuseii CoBetr PecniyOanky KazaxcTaH CAEAUT 3@ COOTBETCTBU-
eM pelcTBytoniero npaBa OCHOBHOMY 3aKOHY CTPaHBI ITyTeM OCYIIeCTBAE-
HHUS IIPEABAPUTEABHOIO M IIOCAEAYIOUIEro KOHCTUTYLIMOHHOTO KOHTPOAS.
[MpakTruecku Ka’kKAOe HOPMATHMBHOE IIOCTaHOBAeHHe KOHCTHUTYIIMOHHOTO
CoBera PecnryOAMKM HampaBA€HO Ha OXPaHy KOHKPETHBIX IIPAB U CBOOOA,
YyeAOBeKa M rpakpaHuHA. TeM He MeHee CpeArd HUX MOKHO 0CO0O0 BBIAEAUTH
TaKHe, B KOTOPBIX IIpaBa 4YeAOBeKa CBSA3a@HBI C BOIIPOCAMHU BePXOBEHCTBA
IIpaBa, IpUYeM B CUAY CyBepeHUTeTa roCyAapCTBa, BEPXOBEHCTBA Ka3axXcTa-
HCKOTO IIpaBa II0 OTHOIIEHUIO K 3aKOHOAATEABCTBY APYIHMX TOCYAQPCTB.
Peur npet o IloctanoBaenuu KoucrturyrmonHoro Cosera 2001 roaa, Kaca-
IOIIEerocsl BOIIPOCOB PaCIPOCTPaHeHUsI IOPUCAUKIINY WHOCTPAHHOTI'O TOCYAQ-
pcTBa Ha Teppuropuio PecniyOanku KaszaxcTaH B CAy4Yae COBepIIEHUS IIpa-
BoHapyuleHuil. B pansoM [locranoBaenun KorcTutyruoHHEBEIN COBeT, pac-
cMaTpuBas oOpaljeHre OOAACTHOIO CyAd O IIPOBepPKe KOHCTUTYIIMOHHOCTH
OTAEABHBIX MEeKAYHAPOAHBIX AOTOBOPOB, BBIpAOOTaA pPsA Ba’KHBIX IIPAaBO-
BBIX NIO3UIIVN: IPA’KAQHUH Ha TEPPUTOPHUU CBOeU PecniyOAMKU gBASETCHA
CyOBEKTOM ee AEUCTBYIONIETO IIpaBa. B caydae HapyllleHUS ero Ipas, CBO-
00A ¥ 3aKOHHBIX HWHTEPECOB WAM COBepIIeHHS WM HOPOTHUBOIPABHBIX
AENCTBUY Ha HEro paclpOCTpaHsAeTCs IOPUCAUKIINSA I'OCYAAPCTBEHHOM BAAC-
Tu KazaxcraHa, ocylleCcTBAeHHEe KOTOPOU BO3AOKEHO Ha COOTBETCTBYIOIUE
rOCyAQPCTBEHHBIE OpraHbl PecniyOAMKY; pacHpoOCTpaHeHUWe IOPHUCAHUKIINU
MHOCTPAHHOTO TOCYAAPCTBa Ha TeppuTopuio KasaxcraHa u ee rpakpaH Ha-
pyuaeT noaokeHus KoHcTutynuu PecliyOAMKM, IIOCKOABKY VILEMASET CY-
BepeHHuTeT KaszaxcTaHa; pacCcMOTpeHHe MaTepHasOB O IIpaBOHApPYIIEHUSX,
OCYIIECTBAEHHE YTOAOBHOTO IIPECAEAOBAHMSA W IIPABOCYAMS B OTHOIIIEHWU
rpa’kpaH PecniyOamkm KazaxcTaH 3a HEMCIIOAHEHUE UAU HapyllleHre MHOCT-



PAHHOTO 3aKOHOAAQTEABCTBA Ha TeppuTopuu KaszaxcTraHa 3apyOe’KHBIMH
IIPABOOXPAHUTEABHBIMU U CYACOHBIMM OpPTraHaMHM yMaAseT KOHCTUTYIIMOH-
HBIe IIOAHOMOYMS CYAOB, & TAK)Ke CIIeIMAABHBLIX OPTraHOB AO3HAHUS U CACA-
CTBUs U NPOKypaTyphl KasaxcTaHa; IpUMeHeHNe MHOCTPAHHOIO 3aKOHOAQ-
TeABCTBA Ha TeppuTopuu KasaxcraHa B OTHOIIEHHU Ipa’kpaH PecrryOanku
nporusopeunt KoHcturynuu PecrryOauku KasaxcraH.

B Hauvane 3TOro ropa mo oOpaleHUI0 OAHOTO M3 CYAOB II€PBOU MHCTAHIIUN
Koucrurynuonssi CoBeT IPU3HAA HEKOHCTUTYIIMOHHOM CTaTbIO YTOAOB-
HOTO KOAEKCa, MPEAYCMATPUBABIIYIO YTOAOBHYIO OTBETCTBEHHOCTH 3@ CO-
BepllleHre aKTa TPYHIIOBOTO YAEHOBPEAUTEABCTBA OCYKAEHHBIMHU, COAEP-
SKAITUMUCS B YUPEKAEHHUAX, 00eCIIeunBalouX N30AIIINI0 OT OOIIeCTBa, B
eAdX AeCTabUAM3anyuy HOPMAABHOU AEITEABHOCTH YUYPEKACHUU AU0O0
BOCIIPENITCTBOBAHMS 3aKOHHOMN AEITEABHOCTU COTPYAHUKOB YUPEKAECHUU.

I'lo muenuro KorcturynmonHoro CoBeTa, COBepIIIEHNE aKTOB YAEHOBPEAU-
TEABCTBA MOJXKET SBASITHCS (POPMOU BBEIpakKeHUST MHEHUS (TPOTecTa) M pac-
CMaTpPUBATHCA KaK CIIOCOO 3alUTHI CBOUX TPaB AUIIAMU, AUIIIEHHBIMU CBO-
O0ABL. B Takux caydasgx NpuUBAedeHHEe K OTBETCTBEHHOCTHU 3@ YAEHOBPEAU-
TEeABCTBO MOJKET PacleHWBaThbCS KaK OTrpaHWYeHue IIpaBa Ha CBOOOAY BHI-
paskeHms MHEHUS, KOTOPOe SBASETCSI COCTABASIIONIEN CBOOOABI CAOBAQ, Ta-
panTupoBaHHoOMU cTaThetrt 20 OcHOBHOro 3akKoHa.

OTHOCUTEABHO NPUHITUIIOB KOHCTPYUPOBAHUSA U MPUHATHS HOPMATUBHBIX
IIPaBOBLIX aKTOB, IIPEAYCMATPUBAIOIIUX MePhl IOPUANYECKON OTBETCTBEH-
"HocTH, KoHcTuTynmoHHBIN COBET yKasaa, YTO 3aKOH, OIPAaHWUUYMBAIOIINU
KOHCTUTYIIUOHHBIE ITPaBa U CBOOOABI YeAOBEKA U IPakpAaHMNHA, AOAJKEH CO-
OTBETCTBOBAThH TPEOOBAHUAM IOPUANYECKON TOYHOCTU U MPEACKa3yeMOCTU
IIOCAEACTBUM, TO €CTh €r0 HOPMBI AOAJKHEI OBITH CDOPMYAUPOBAHEL C AOC-
TATOYHOM CTEIleHbI0 YeTKOCTU U OCHOBAHBI Ha MOHATHBIX KPUTEPUAX, MO3-
BOASIOIINX CO BCEU ONPEAEAEHHOCTBHIO OTAWYATH IIPAaBOMEPHOE ITOBEAECHUE
OT TPOTUBOIIPABHOTO, UCKAIOYAS BO3MOJKHOCTL HMPOM3BOABHOU HWHTEpIIpe-
TaAIlUU IIOAOKEHUHN 3aKOHAa.

C yueToM A@HHOM IpaBoBoM nosunuu KoHcTuTynuoHHBINM COBeT B CBOEM
IIOCA@HHUM O COCTOSTHUM KOHCTUTYIIMOHHOM 3aKOHHOCTH B CTpaHe, OTrAa-
IIIeHHOM Ha coBMecTHOM 3acepaHuu [TanaT [TaprameHTa B MIOHE B3TOTO TO-
Aa, OOpaTUA BHMMaHMNE COOTBETCTBYIOIIUX TOCYAAPCTBEHHBIX OPraHOB Ha
HeOOXOAMMOCTE ITPOBEAEHUS TIMAaTEeALHOM PEeBU3UU 3aKOHOAATEABHBIX aK-
TOB, YCT@HABAMBAIOIINX Mephl IOPUAUYECKON OTBETCTBEHHOCTU, [IOCKOABKY
B HUX HEPEAKO BCTPEYAalOTCS HOPMEBI, HE KOPPECHOHAVPYIOIIVECS C yKa-
3@aHHBIM KOHCTUTYIIMOHHBIM TpeOOBaHMEM.

Chepyroliel He MeHee BaKHOM MOACUCTEMON (DYHAAMEHTAABHBIX KOHCTUTY-
IMMOHHBIX IIEHHOCTEU SIBASIFOTCSI OCHOBBI KOHCTUTYIIMOHHOTO CTPOS, KOTO-
pble 3aKPENASIIOT KAIOYeBBLIe MHCTUTYTHI FOCYA@PCTBEHHOM BAACTH, hopmy
IIPaBAEHUS U F'OCYAQPCTBEHHOTO YCTPOMUCTBA, IOAUTUYECKOTO PEeXKUMA U T.A,.
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UTOPh POTOB. KOHCTUTYILIMOHHEBIN COBET PECITYBAUKU KA3AXCTAH

B npaktuke KoHcTturynmonHoro CoBeTa HEMaAO CAydaeB, KOrAa IIpepMe-
TOM €ro pPacCMOTPEeHHS SIBASIAUCH OCHOBOIIOAATalolljiie BOIIPOCHI I'OCYAAp-
crBeHHOCTH PecnyOamku. Tak, B 1998 ropy KoHcrturynuonubei CoBeT 11O
obOpamienuto [Ipeacepatens Maxkuanca [TaparamenTta Pecnyoauku Kazaxc-
TaH MHTepIPeTUPOBAA IIPeAeAbl BHeCeHUs IIonpaBoK B KoHCTUTyIUIO
ctpaHbl. [Ipu 3TOM OBIAO AQHO TOAKOBaHUE, 4TO [laparaMeHT mpaBOMOYEH
BHOCUTL M3MEHEHUS U AONOAHeHusI B OCHOBHOM 3aKOH, HO AaHHOE ero
IIOAHOMOYME OTPaHMYeHO NYHKTOM 2 cTaTbu 91 KoOHCTHUTYyIUH, KOTOPBIU
3aKpelAsdeT, 4YTo "ycTaHOBAeHHBble KOHCTUTYyIIMeN YHUTAPHOCTb U TePPUTO-
pHasbHasl IIEAOCTHOCTH I'OCYAAPCTBa, (popMa IIPaBAEHUS PEeCIyOAUKMN He
MOTYT OBITH M3MeHeHBI". Kak IMOKa3hIBaeT MeKAYHAPOAHAsA INPAKTHUKAE, Ta-
KOe YTOYHeHUe IBASIeTCI HEeAWITHUM.

OdurrmarbHOE TOAKOBaHWE KOHCTUTYIIMOHHBIX HOPM, PETYAMPYIOIIUX OCHO-
BBI TOCYAQPCTBEHHOTO YCTPOMCTBA CTpPaHbl, ObiA0 AaHO B 2003 roapy. KoHcTu-
TYIIMOHHBIM COBET PaszbsICHUA, UTO TEPPUTOPHUAABHAS IIEAOCTHOCTE - 3TO OII-
peAensIollee YCAOBUE HAITMOHAABHOU Oe3onacHocTH KazaxcraHa. Obecneue-
HYEe TOCYA@PCTBOM IIEAOCTHOCTH, HEITPUKOCHOBEHHOCTHA W HEOTUYRAAEMOCTH
CBOEM TepPPUTOPUU NPEANIoAaTaeT HEAOIYCTUMOCTh PaCUA€HeHNs ero Teppu-
TOPHY, UCIOAB30BAHUS IIPUPOAHBIX PeCcypcoB 6e3 cOoraacusi rocypapcTsa M
IIPOM3BOABHOTO U3MEHEHHUs CTaTyca PeruoHoB KaszaxcTaHa, HEpPYIINMOCTD
TOCYAQPCTBEHHOM TPAHUIILI M 3aIIpeT Ha TePPUTOPHAAbHBIE YCTYIIKU B yIIIepO
HallMOHAABHBIM MHTEpecaM U CyBEpeHHOMY PaBeHCTBY I'OCYAApPCTBA.

YTto KacaeTcsi yCTOMIMBOCTH (POPMBI ITPAaBAEHUS, TO AGUCTBYIOIIAS €e MO-
AeAb, KoTopas Oblra IpUHATa HapoAaoM Kazaxcrana B 1995 ropy Ha pecny6-
AUKAQHCKOM pedepeHAyMe, MIOKa3ara CBOIO 3PM(PEKTUBHOCTH U IIO3BOAMAA
n36e’kaTh KPU3HNCOB MEJKAY BETBSIMU BAACTH, KOTOPble HaOAIOAAAWCH B He-
KOTOPBIX IMTOCTCOBETCKUX TOCYAAPCTBaX, 00eCIeYnTh IMTOCTyaTeABHOE U CUC-
TEeMHOe Pa3BUTHe CTPaHbl Ha IIYTSAX PHIHOYHON 3KOHOMUKM U CKOHIIEHTPH-
pOBaTh YCUAUSL BCEX BeTBEM BAACTU Ha OCHOBHBIX HAllpaBAEHUSX Pa3BUTHS.
ITopoOHas KOHIIEHTpAIIMd CTaAd BO3MOXKHOM OAaropapss apOUTPa>kHBIM
PYHKIMAM ¥ KOOPAVMHUPYIOIINM BO3MOKHOCTSIM BBICIIIETO AOAJKHOCTHOTO
AHWIIA TOCYAQPCTBA.

3aBeplllag BLICTyIIAeHUE, XOTeA Obl OTMETUTh, UTO pearusalmsda QpyHAAMEeH-
TAABHBIX KOHCTUTYILIMOHHBIX IIPUHIIUIIOB HAIPSIMYIO CBs3aHa C HaIMOHAAb-
HBIMM MHTepecaMu PecnyOauku. B atom nponecce KoHctuTynuoHHbM Co-
BET IOCPEACTBOM MHTEPIPETAIUd U TOAKOBAHUSA MOAOKeHUN KOoHCTUTYyIIMU
BBICTyIIa€T CBOEOOPA3HbIM "XpaHUTeAeM' KOHCTUTYIITMOHHBIX II€eHHOCTeMH.

AyMaro, uTo HacTosasa KondepeHnysa moMoskeT BCeM HaM I'Ay0sKe OCMBIC-
AUTBb MMeIoIecs: MPOOAeMBl, OOMEHATHCS IOAOKUTEABHBIM OIIBITOM U Ha-
METUTH IIyTH AAABHEMINeN paboThl IO O0eCIIeYeHUIO He3bIOAeMOCTH (PYH-
AAMEHTAABHBIX KOHCTUTYLIMOHHBIX IIEHHOCTEU HAIIWX CTPaH.

Cnacubo 3a BHUMAaHUeE,.



SUMMARY

In democratic and judicial state the fundamental constitutional values
occur as the main statehood, respect, preservation and development which
appear as the key factor of stability and successive development of the
country.

During the period of independence of Kazakhstan for the realization these
fundamental values a lot has been done. Independent judicial system has
been developed and has been permanently improved. The institute of
human rights has been established. Ombudsman whose activity compli-
ments the existing state human rights mechanisms has started his function-
ing. Kazakhstan ratified a number of international universal acts in the
sphere of human rights among which are International Acts on civil and
political rights, economic, social and cultural rights, Convention on pre-
vention of the crimes of genocide and their punishment, abolition of all
forms of racial discrimination, child's rights, fight against capture of
hostages, against torture and other harsh, non-humane treatment and dis-
paragement of the merit of kinds of treatment and punishment, against
corruption and transnational organized criminality, fight against the acts of
terrorism, servitude, etc.

The next important subsystem of fundamental constitutional values have
become the grounds of the constitutional structure, which strengthen key
institutes of the state power, form of administration and state structure,
political regime, etc.

The acting model of the administration which was accepted by the Kazakh
nation in 1995 at the republic referendum, shows its effectiveness and
allows to escape the crisis between the branches of the power, which hap-
pened in some post-soviet countries, to ensure the progressive and system-
atic development of the country on the path of development of market
economy and concentrate all efforts on all branches of power on the main
directions of development. Such a concentration has become possible only
by the arbitrage functions and coordinating possibilities of the supreme
power of the state.
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PROTECTION OF CONSTITUTIONAL RIGHTS
AND FREEDOMS IN LIGHT OF CHANGES
IN THE LEGAL ORDER

(The significance of time factor for the principle of legality)

BOHDAN ZDZIENNICKI
President of the Constitutional Tribunal of the Republic of Poland

I. Introduction

When dealing with the notion of legality, one usually refers solely to the
formal and substantive aspects thereof. From the formal perspective, legal-
ity guarantees that activities of state organs comply with the law in force,
while from the substantive perspective, legality points to the importance of
the content of law, which should be subject to appropriate evaluation.

There is also, however, a dynamic aspect of legality. The law in force
undergoes systemic as well as ordinary legislative changes. A problem aris-
es whether and to what extent the constitutional rights and freedoms are
still safeguarded in light of these changes.

On the one hand, there are changes which in their extreme form may be
summarized by way of a dramatic sentence by Julius Herman von
Kirchman (printed in a leaflet from 1984): "...three words of the legislator
and whole libraries become waste paper”. On the other hand, there is a
continuity of the European legal culture, whose principles have been laid
down in the Polish Constitution, creating the foundations of a democratic
state ruled by law (Article 2). No legislative amendments may lead to the
erosion of these foundations.

Emphasizing the continuity of the existing principles and institutions
strengthens the respect for tradition and serves to raise the authority of the
state and the law.

Time is something that exists incessantly. Time also serves as a point of
reference. For utilitarian reasons, it is divided and measured by days,
months and years. In case of law, at issue is a period of time determined
by the entry of a given solution (legal regulation) into force, and by its sub-
sequent repeal.

It does not stem from a mere fact that given provisions cease to have effect
that a right based thereupon is deprived of any protection. This may be
illustrated by a beautiful sentence by an eminent Polish lawyer, Professor
Franciszek Longchamps: "...there are a few milestones, but not one discon-



tinuity between the codes of the Enlightenment, and the Civil Code of
1964".

I1. Issues in inter-temporal law

Law serves to respond to current needs, that is, both to influence people's
behavior in the future and to avoid too hasty changes in the rights stem-
ming from former solutions.

Article 42 paragraph 1 of the Constitution comprises the following princi-
ple: nullum crimen, nulla poena sine lege anteriori (there is no crime with-
out a statute in force at the time of the commitment thereof, there is no
punishment without a statute specifying it, and law does not operate
retroactively).

Also in civil law, according to the general principle of Article 3 of the Civil
Code, legal norms shall not have retroactive force (lex retro non agit).
Alongside this general intertemporal rule, there are sets of transitional pro-
visions adopted in connection with individual acts of private law. The most
important amongst these are, obviously, Provisions Introducing the Civil
Code (Article XXVI, and the following).

Appropriate inter-temporal provisions have also been contained in individ-
ual statutes from a broadly understood administrative law (public law). It
is difficult to encapsulate all principles of inter-temporal law both for spe-
cific branches and for the entire system of law, since relevant provisions
are simply issued for specific acts, adapting the latter to the content of
legal relationships, irrespective of factual circumstances connected there-
with, connecting the content of the relationships with factual circum-
stances inseparably associated therewith or creating solutions stemming
from special goals of a new statute.

Inter-temporal norms, just as all norms, may be reviewed by the
Constitutional Tribunal as regards their conformity to the Constitution.
The ex officio review encompasses various formal aspects connected with
the manner of adoption of acts. The constitutional review also aims to
investigate whether the constitutional rights and freedoms have been prop-
erly safeguarded in the process of introducing legislative amendments.
Attention should be drawn to the latter issue, given its direct connection
with the substantive concept of legality.

III.

Constitutional review of a repealed provision where individual acts apply-
ing the law are or may be issued on the basis thereof The Constitution of
the Republic of Poland of 2™ April 1997 (in force as of 17th October 1997)1
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is of prospective nature. A well-known expression from the Preamble reads:
“We [...] hereby establish the Constitution of the Republic of Poland as the
basic law for the State...". Meanwhile, the function of the Constitution as
regards the assessment of the constitutionality in case of provisions that
had already been repealed is specified in more detail in Article 39 para-
graph 1 Point 3', read in conjunction with Article 39 paragraph 3 of the Act
of 1* August 1997 on the Constitutional Tribunal®

According to Article 39 paragraph 1 point 3 of the CT Act, the Tribunal
shall, at a sitting in camera, discontinue proceedings if the normative act
has ceased to have effect to the extent challenged prior to the delivery of
a judicial decision by the Tribunal. However, the regulation is not applied
if issuing a judgment on a normative act which lost its validity before issu-
ing the judgment is necessary for protecting constitutional freedoms and
rights (Article 39 paragraph 3 of the CT Act).

Article 39 paragraph 3 was introduced by way of the Act of 9th June 2000
amending the Act on the Constitutional Tribunal. The previous legal state
gave rise to reservations and doubts as regards the discontinuation of pro-
ceedings on the basis of Article 39 paragraph 1 point 3 of the CT Act, since
it undermined the essence of the constitutional complaint by making it
impossible to remove unfavorable legal effects arising from the application
of an unconstitutional normative act against the complainant. In its
Judgment of 31* January 2001 the Tribunal, while upholding its stance
expressed in numerous previous decisions, stated that a given provision
“remains in force" in the legal system as long as individual acts applying
the law are or may be issued on the basis thereof, and that the loss of bind-
ing force, being a prerequisite for the discontinuation of proceedings before
the Constitutional Tribunal, occurs only when the provision may not be
applied to any factual circumstances. The prerequisite justifying a constitu-
tional review of a provision consists in a finding that there is a connection
between a given regulation and the protection of constitutional rights and
freedoms. The permanence of the jurisprudential line regarding this matter
has been confirmed in numerous, consecutive decisions of the Tribunal.

An interesting case concerning the constitutional protection of rights in suc-
cessively subsequent changes of the legal state was a subject of the
Constitutional Tribunal's Decision of 7" May 2008. Admittedly, the Tribunal
took the view that the constitutional complaint lodged in the case had been
“a complaint against the law applied” by the Supreme Court, as opposed to
- as is required by Article 79 of the Constitution - "a complaint against a
provision constituting the legal basis of a final decision”, and discontinued
proceedings pursuant to Article 39 paragraph 1 point 1 of the Act of 1st

! See the text of the Constitution of the Republic of Poland of 2nd April 1997, available on the website of the

Constitutional Tribunal of the Republic of Poland (herein also referred to as the CT): www.trybunal.gov.pl
See the text of the Constitutional Tribunal Act (herein also referred to as the CT Act), available on the afore-
mentioned website: www.trybunal.gov.pl



August 1997 on the Constitutional Tribunal. Yet, a different view was pre-
sented in a dissenting opinion to the decision. The stance held that the pro-
ceedings in the case in question should indeed be discontinued, however,
on a different basis, namely Article 39 paragraph 1 point 3, read in conjunc-
tion with Article 39 paragraph 3 of the Constitutional Tribunal Act, given
that the provisions on the basis of which the complainants derived their
rights had been repealed, and subsequently - prior to the delivery of the
decision by the Constitutional Tribunal - their rights had been nationalized
(taken over ex lege, in an original manner, without any compensation).

The case concerned a post-manumission right to fishing in another person's
waters (the so-called peasants' servitude (juxtaposed with other types of
servitude), or easement, established by operation of the Napoleonic Code,
which has to be distinguished from the easement being a contemporary civil
law solution). It was indeed a model case for the investigation regarding the
protection of the constitutional rights in view of changes in legal solutions
connected therewith. The peasants' right to fish from shore, in spite of
being feudal in nature and despite being connected with the legal construc-
tion associated therewith (the right had not been granted to individuals, but
rather to a local authority called a "gathering of villagers"), was confirmed
in the second half of the 19™ century by the authorities of the Tsarist Russia
(The Ukase of the Tsar of 2™ March 1864 on granting property rights to
peasants). In subsequent years, following Poland's regaining of independ-
ence in 1918, numerous legislative acts of the Second Republic of Poland
referred to the right, forfeiting it. After the Second World War, the right
was encompassed within the legislation of the Polish People's Republic,
only to become, at the beginning of the 21st century, i.e. already in the
Third Republic of Poland (which dates from 1989), a subject of a constitu-
tional complaint lodged to the Constitutional Tribunal. A historical-legal
analysis that proved necessary in that case required knowledge of different
systems of sources of law, different terminology and different construction
solutions, encompassing a period of over 200 years! The analysis also turned
out laborious (search for old documents, analysis of jurisprudence and old
doctrine studies). Yet, it was inadmissible to abandon the task in light of the
wording of both Article 39 paragraph 1 point 3 and Article 39 paragraph 3
of the Constitutional Tribunal Act. General principles developed in the case
discussed may be of significance for future assessment of a wide variety of
re-privatization or re-vindication claims.

IV. Legitimately acquired rights and their protection
in the jurisprudence of the Constitutional Tribunal

The principle of a democratic state ruled by law was formulated in Article
1 of constitutional provisions introduced to the Polish constitutional order
by way of the Amendment of 29" December 1989, that is, already in the

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

99



100

BOHDAN ZDZIENNICKI. CONSTITUTIONAL TRIBUNAL OF THE REPUBLIC OF POLAND

new political order. In the following years, the principle of a democratic
state ruled by law found its expression in the new Constitution of the
Republic of Poland of 2nd April 1997, yet its wording, laid down in Article
2, is a literal repetition of the former Article 1 of constitutional provisions.
Hence, it is widely assumed that the fundamental content of the principle
of a democratic state ruled by law, as expressed in Article 2 of the
Constitution, may and should be understood in the same manner as it was
understood in the former constitutional order (and in the jurisprudence of
the Constitutional Tribunal connected therewith).

The protection of acquired rights is regarded in the jurisprudence of the
Constitutional Tribunal as an element of the principle of trust in the State
and the principle of trust in its laws, the two principles belonging to spe-
cial principles stemming from the constitutional notion of a state ruled by
law.

A discussion on the decisions of the Constitutional Tribunal relating to the
issues of protecting legitimately acquired rights, along with appropriate
outline of jurisprudential lines and their development (though with numer-
ous dissenting opinions), would require a special study. Thus, it is worth
pointing out that the most important issues raised in the jurisprudence
have included the determination of: the objective scope of the protected
rights; the subjective scope of the protection of legitimately acquired
rights; the scope of protection and possibilities of its limitation (particular-
ly in view of the political transformation and the state of public finances)
as well as the infringement of the principle of protecting legitimately
acquired rights.

Already in its Judgment of 4™ October 1989 the Tribunal emphasized that
both private and public rights (effective vis-a-vis the state) shall be safe-
guarded. At issue are only those rights (encompassing all branches of cit-
izens' legal relationships) that possess statutory bases and, simultaneously,
constitute the realization of fundamental rights of citizens, since the rights
are functionally tied with the fundamental rights guaranteed by the
Constitution.

The principle of protecting legitimately acquired rights covers solely justi-
fied and rational expectations. There are spheres of life and circumstances
in which the individual has to take into account that a change in social or
economic conditions may require changes in legal regulations, including
those changes that forfeit or limit the hitherto guaranteed rights.

Of prime importance from the perspective of the constitutional principle of
protecting acquired rights are the limitations or forfeitures stemming from
substantive law. However, the principle of protecting acquired rights does
not preclude the possibility of adopting new legal regulations concerning
the procedure, unless the procedural guarantees in question are directly



related to the rights and freedoms that are constitutionally safeguarded,
e.g. are connected with the exercise of the right to court (Article 45 of the
Constitution) or with the principle of the presumption of innocence (Article
42 paragraph 3 of the Constitution).

While specifying the subjective scope of the principle of protecting legiti-
mately acquired rights, the Tribunal in its Judgment of 24" May 1994
pointed out that such protection primarily applies to natural persons as
well as other entities of private law. It does not, however, apply within the
same scope to the State Treasury (i.e. the state as a party in private legal
relationships), since, for conceptual reasons, it is not possible for the State
Treasury to submit claims regarding the protection of acquired rights or
other constitutional rights against the state itself. This is because the State
Treasury is, in fact, the state itself, the only difference being that it is
named in a specific manner, resulting from tradition, in private legal rela-
tionships.

It was pointed out in numerous decisions concerning the scope of protec-
tion of acquired rights and possibilities of the limitation thereof that an
absolute protection of acquired rights would result in an ossification of the
legal system, hindering the introduction of necessary amendments to the
existing legal regulations. The Constitution allows for the adoption of reg-
ulations that limit or forfeit acquired rights, where it is justified by a con-
stitutionally legitimate (determined) goal. Yet, while interfering with the
acquired rights, the legislator should introduce legal solutions that limit, to
the indispensable minimum, the negative effects arising for the interested
parties and that enable them to adapt to the new situation, in particular,
by way of introducing an appropriate vacatio legis or by way of adopting
transitory provisions, which would make it easier for the addressees of
legal norms to adapt themselves to new regulations. The assessment of the
admissibility of exceptions to the principle of protection of acquired rights
necessitates, in particular, a consideration of whether the expectations of
an individual that the rights recognized by the State will be realized are
justified. Accordingly, the principle of the protection of legitimately
acquired rights should be regarded as an example of the legislator's behav-
ior in the process of lawmaking. Simultaneously, it constitutes one of the
requirements of the morality of law, a basis for a reliable prediction for life
as well as a guideline for the development of law focusing on the claim, as
opposed to the narrowing of citizens' rights. The principle of legitimately
acquired rights leaves outside the guarantee of inviolability those rights
that have been acquired illegitimately or in a vile manner or those rights
that do not have any basis in the guidelines of the constitutional order in
force on the date of adjudication. Furthermore, it solely safeguards justi-
fied expectations and does not encompass such spheres of life and such
circumstances in which the individual has to take into account that a
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change in social or economic conditions may require a change in legal reg-
ulations, including those changes that forfeit or limit the hitherto guaran-
teed rights.

The principle discussed above - as has already been emphasized - is not
absolute in its nature. Accordingly, it does not prohibit legislative amend-
ments regarding the situation of natural and legal persons.

V.

The notion of a legitimate expectation and a “maximally-shaped legitimate
expectation” in the jurisprudence of the Constitutional Tribunal It is wide-
ly known that the coming into existence of some elements indispensable
for the acquisition of a right creates a state of anticipation (legal anticipa-
tion) called a legitimate expectation.

Already in its Decision of 30" November 1988 the Constitutional Tribunal
pointed to the possibility of a constitutional protection of legitimate expec-
tations, alongside legitimately acquired rights. Then, in its Decision of 11"
February 1992 the Tribunal used the expression “maximally-shaped legiti-
mate expectation” (MSLE) for the first time, emphasizing that only this
kind of expectations should be encompassed by constitutional protection.
The protection is realized in accordance with the same principles that are
applied in the protection of acquired rights.

The protected legitimate expectations should fulfill all the fundamental
statutory prerequisites necessary to acquire rights under the rule of a given
statue, irrespective of the attitude thereto of a subsequent statute.

In a state ruled by law, the protection of legitimate expectations has the
same grounds as the protection of acquired rights, the difference being of
construction (not an already acquired right, but a lawful anticipation for
the acquisition thereof upon fulfilling the requirements specified by
statute), rather than of axiological nature.

However, in a dissenting opinion to the Judgment of the Tribunal of 24"
October 2000, Judge Professor B. Lewaszkiewicz-Petrykowska pointed out
that an MSLE must be characterized by a certain degree of stability (force),
must create certain property situation (the case at issue concerned private
law), and must be capable of being independent in transactions. Compared
to a right, whose acquisition is preceded and secured by an MSLE, the lat-
ter is a self-contained entitlement autonomous in its nature. Therefore, it
has to create a sufficient degree of certainty as regards the acquisition of
a given full right. It is possible to talk about a maximally-shaped legitimate
expectation where it satisfies all the necessary conditions, and the only
thing absent is the final phase that decides upon the definitive transfer of
the right onto the expecter.



In a number of decisions the Tribunal refused to recognize certain states
as MSLEs. For example, in its Judgment of 10™ July 2000 the Tribunal
refused to recognize the right to conditional release from serving custodi-
al sentence as a legitimate expectation under protection. At issue was the
institution of the penitentiary law and a means of penal policy, and these
may not become the object of automatic acquisition.

In its Judgment of 27" February 2002 the Tribunal refused to grant consti-
tutional protection for the legitimate expectation regarding tax exemptions
on the grounds of the universal nature of tax obligations. Taxpayers may
not be granted the indefinite “right to tax exemptions"” of a given type, to
be introduced solely by reason of the fact that such type of statutory
release had been granted in the past or within a significant period of a
given tax year. In the opinion of the Tribunal, the legislator has the discre-
tion in shaping tax liabilities (of course alongside retaining an appropriate
vacatio legis, ensuring the protection of pending business).

In turn, in its Judgment of 28™ October 2003 the Tribunal refused to grant
the protection of possession the status of a legitimate expectation regard-
ing the acquisition of the right to ownership.

A discussion relating to the entire, rich jurisprudence of the Constitutional
Tribunal concerning the notion of a “legitimate expectation" and a "max-
imally shaped legitimate expectation” would require a special study.

VI

Settling accounts with history (the reversal of relations: instead of the past
in law, there are attempts to overcome the past by means of law) Law
serves to respond to current needs. As has been presented above, it is nec-
essary to refer to history and to documents connected therewith in order
to emphasis both the continuity of the functioning principles and legal
institutions and the need to protect rights associated therewith. Law, how-
ever, is sometimes used in a totally opposite direction, namely to overcome
the past. This primarily concerns the issue of lustration. Between the years
1992 and 2007 the Constitutional Tribunal voiced its opinion in this respect
on numerous occasions, in relation to subsequent legal regulations, includ-
ing, in particular, those that are of statutory nature. Of greatest signifi-
cance was the Judgment of the Constitutional Tribunal of 11™ May 2007.
The Tribunal decided on 77 constitutional legal issues associated with
coming to terms with the communist past in Poland (the period of the
Polish People's Republic). There were 9 dissenting opinions to the judg-
ment, which points to an immense complexity and a considerably contro-
versial nature of various legal aspects of lustration and the manner of reg-
ulating it.
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Settling accounts with the past must not threaten the identity of a demo-
cratic state ruled by law. In other words, the dismantling of the heritage of
the past must not be transformed into the dismantling of constitutional
principles and values or into the return to the past times in the name of
dealing with them.

Settling accounts with the past should, first of all, take place by means of
legal agreements. They result in various attempts of reconciliations along
with promises of a proper conduct in the future. By way of example it is
possible to enumerate the Polish Round Table Agreement, the South
African “Truth and Reconciliation Commission”, the Swiss Independent
Committee of Experts for "Nazi gold", the seeking of agreement between
German industry and the former surviving forced labourers or the recent
Northern Ireland settlement in the name of mutual future above petty divi-
sions, when, in May 2007 (following a 30-year-long fighting, which
claimed 3,700 lives), certain prejudices grounded in the centuries-old past
and a deeply rooted sense of hostility had been overcome, resulting in the
establishment of a government led by two hitherto fierce opponents.

Any attempts aiming at overcoming the past by means of specific statuto-
ry solutions in a European Union state have to remain in accordance with
the principles stemming from constitutional traditions common to all
Member States (cf. also the European Convention for the Protection of
Human Rights and Fundamental Freedoms as well as Resolution No. 1096
of the Parliamentary Assembly of the Council of Europe of 1996) and have
to be based on our Christian heritage, as expressed in the Preamble to the
Constitution of the Republic of Poland of 1997). Hence, constitutional civil
rights, respect for freedom, social dialogue and particular regard to the
inherent dignity of any person must be guaranteed.

Most reservations arise in relation to the application of penal or quasi-
penal measures to settle accounts with the past. Of course, at issue is not
the prosecution of individuals for criminal acts, penalized under a univer-
sally binding penal code (the need for such activity is not disputed by any-
one), but rather introducing various repressive measures against the defeat-
ed as a more of less disguised form of revenge or historical retaliation. It
should be inadmissible to penalize, for example, by means of infamy, dis-
cretionarily chosen persons for acts or negligence which at the time of the
commitment thereof were allowed and may not be recognized as an
offence in light of general legal principles adopted by civilized nations.

The Constitution of the Republic of Poland does not envisage any specif-
ic solutions for dealing with the past. Article 241 paragraph 1 of the
Constitution emphasizes the continuity of the Polish State. International

3 Case numbered K 2/07; The text of the judgement as well as its summary in English are available from the web-
site of the Constitutional Tribunal: www.trybunal.gov.pl.



agreements, previously ratified upon the basis of constitutional provisions
valid at the time of their ratification and promulgated in the Journal of
Laws (Dziennik Ustaw), shall be considered as agreements ratified with
prior consent granted by statute, and shall be subject to the provisions of
Article 91 of the Constitution (with the provisos enumerated thereinafter).
This provision stresses the rank of treaties ratified when the Constitution
of the Polish People's Republic of 1952 and the Constitutional Act of 1992
(the so-called Small Constitution) had been in force.

The Senate of the Republic of Poland, in the well-known Resolution of 16th
April 1998 on the legal continuity between the Second (between the years
1918 and 1944) and Third Republic (since 1989), stated that the invalidity
of "acts of statutory rank", infringing fundamental rights and freedoms of
the citizen, “requires a statutory confirmation, whereas in case of other nor-
mative acts - a decision of competent organs of state authority”.
Accordingly, the invalidity may not be assumed implicit, for example, by
adopting only one, specific version of history, in which the Polish People's
Republic (between the years 1944 and 1989) would, in fact, be regarded as
a criminal entity, excluded from the thousand-yearlong history of the
Polish statehood. All settlements with the history have to be undertaken
with due regard to the provisions of the Constitution, agreements and
international treaties binding upon us, regulations within particular branch-
es of law and statutes in force. The principle of the continuity of law
excludes revolutionary methods, which had been practiced against, for
example Charles I of England, Louis XVI of France or against the Tsar rule
during the Bolshevik Revolution.

VII. Repeal of legal solutions by the Tribunal following
the finding of unconstitutionality thereof

The primary task of the Constitutional Tribunal - as is well known - is the
control of the hierarchical consistency of legal norms that is, deciding on
whether lower ranking norms conform to higher ranking ones, in particu-
lar, to the Constitution.

The finding of unconstitutionality of a given legal regulation by way of a
judgment of the CT results in the loss of binding force of the regulation.

The provisions of the Constitution of the Republic of Poland envisage uni-
versally binding application of judgments of the Tribunal (Article 190 para-
graph 1), which stems from the principle of a state ruled by law (Article 2),
the principle of legality (Article 7) as well as the principle of superiority of
the Constitution.
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Activities of the Tribunal are of different nature than activities of the leg-
islative power; the former are instituted against the background of a dis-
pute concerning the hierarchical conformity of the law in force and are
undertaken in a procedure that is judicial in nature. The exclusive point of
reference for the decisions of the CT is the law (legislation in force, with
the Constitution in the first place). Therefore, the activity of the CT is
described as that of a "negative legislator”, which is contrasted with the
activity of the "“positive legislator”, the latter possessing full legislative
powers. The Tribunal does not have the lawmaking competence.

The weaknesses of the "negative legislator” mean that its decisions con-
cerning the repeal of legal solutions (following the finding of unconstitu-
tionality thereof) require further activity on the part of the “positive legis-
lator". The realization of the CT judgments manifests itself in two aspects:
positive, which encompasses the introduction of necessary amendments to
the system of law, the aim being to maintain its coherence and complete-
ness, and negative, consisting in a prohibition on passing regulations con-
taining flaws that had been the cause for finding them unconstitutional.

The necessity or at least expediency to undertake appropriate activities by
the legislator in order to restore a state of conformity to the Constitution
most frequently is required in circumstances where: a) owing to the find-
ing of unconstitutionality, a given regulation loses its binding force as of
the date of the promulgation of the judgment, which results in a legal lacu-
na in a regulation in force; b) the finding of unconstitutionality of a leg-
islative omission requires an introduction of an appropriate supplementing
regulation; c¢) the finding of unconstitutionality of a given regulation is
connected with a postponement of the loss of binding force thereof in
order to allow for the adoption of appropriate legislative amendments; d)
the finding of unconstitutionality or constitutionality of a given regulation,
alongside the adoption of a specific understanding thereof or within a
given scope, necessitates a precise specification of the legal provisions in
view of the principles of clarity and legal certainty.

A special instance of expediency of undertaking changes in the legal sys-
tem is connected with a situation, in which the loss of binding force of an
unconstitutional regulation causes serious interpretational problems. Also
in this respect, repeal by the constitutional court requires taking appropri-
ate measures by the legislative power.

The above issues emphasize the need to create legal solutions that would
ensure full realization of CT judgments, especially in light of the growing
number of failures to abide by the judgments. Serious flaws and lacunae
remain within the legal system for years, which may give rise to the danger
of growth of anarchy therein. What is worth noting, not without a great sat-
isfaction, is the activity of the Senate of the Republic of Poland in this



respect. Namely, on 9" November 2007 the Senate of the 7" term adopted
an amendment to the Rules and Regulations of the Senate that introduced
provisions regarding the realization of the Constitutional Tribunal's judg-
ments. The new provisions of the Rules and Regulations of the Senate spec-
ify the procedure for undertaking by the organs of the Senate of activities
whose aim is to fulfill the CT judgments. The goal of the procedure in ques-
tion is the initiation of proceedings in order to restore the state of conform-
ity to the Constitution. The proceedings consist in a legislative initiative
and the submission to the Sejm of a bill that would take into account the
effects resulting for the legal system following the judgment of the CT.
While appreciating the significance of the activities of the Senate in this
respect, one has to acknowledge that it is still too early to assess the intro-
duced procedure and its influence on the observance of the CT judgments.
The extent, to which the new regulation will contribute to the initiation of
legislative work and, accordingly, will prevent the dangerous practice of not
observing the CT judgments, is dependent upon the application thereof. It
is also important to remember that, pursuant to the Constitution, the leg-
islative initiative has been vested not only in the Senate, but also in the
Sejm Deputies, the President of the Republic and the Council of Ministers,
while undertaking activities aiming at the application of the CT judgments
is a constitutional obligation of all organs of public authority.

Repeal by the constitutional court requires appropriate activity on the part
of organs applying the law, since - as has already been pointed out - judg-
ments by the Constitutional Tribunal are universally binding (article 190
paragraph 1 of the Constitution). Each judgment, irrespective of the type
of proceedings and the initiating subject, produces certain effects for the
pending and future court and administrative proceedings.

Courts and organs of administration must not refrain from applying the law
as long as it is encompassed by the presumption of the constitutionality.
The situation is much easier when this is the “positive legislator”, and not
the CT, which amends the hitherto binding solutions, because then both
transitional and inter-temporal provisions find their application. The situa-
tion becomes complicated in case of the "Tribunal's repeal”. This is
because the law whose unconstitutionality was revealed only as the result
of, and as of the moment of, a judgment by the Constitutional Tribunal
remained for a certain period of time in force. After all, based on the law,
invalidated by the CT, various legal activities had been undertaken both
prior to the judgment and following its delivery, yet prior to the promul-
gation thereof. Meanwhile, the "negative legislator” (the CT) does not have
the right to create appropriate transitional and inter-temporal regulations
defining the effects of the judgment for the entire legal system. It may, at
the most, rely on the ex post activities, that is, a delayed activities on the
part of the "positive legislator”. Neither the provision of Article 190 of
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Constitution (nor any other provision) separately regulates the inter-tem-
poral effects of a repealing judgment of the CT. This needs to be consid-
ered as a serious legislative omission.

Since its the decision acquired the feature of being universally binding
(Article 190 paragraph 1 and Article 239 paragraph 1 of the Constitution),
the Tribunal has been seeking surrogates (substitute means) to deal with cer-
tain inter-temporal issues following a repeal. Novel concepts have been pro-
moted in the jurisprudence, such as so-called scope judgments, interpreta-
tive judgments or application judgments. A presentation of this complicated
and very controversial subject matter would necessitate a separate study.

The aim of these efforts undertaken by the CT seems clear: at issue is the
prevention of a situation in which the finding of unconstitutionality of a
given solution results in an even greater state of unconstitutionality than
the one which had been the subject of a successful application or com-
plaint lodged to the Tribunal.

It is not always possible to solve a problem by way of specifying a new,
different (from the date of the publication of a judgment) date for the end
of the binding fore of the challenged legal act (Article 190 paragraph 3).
Very often in such situations courts and organs of administration remain
disorientated, since they do not know whether they may or even should
apply provisions that had already been found defective during the period
of a delay of entry into force of a CT judgment or whether, in cases sus-
pended (in anticipation of a CT judgment), they should continue the sus-
pension or, in cases still pending, stay the proceedings and wait for the
end of the delay period.

In some cases the Tribunal expressis verbis excludes the retroactive effect
of its judgment (which gives rise to sometimes strong criticism from juridi-
cal circles in light of the wording of Article 190 paragraph 4 of the
Constitution) and, exercising its authority stemming from Article 190 para-
graph 3 of the Constitution, imposes a statutory obligation to adapt the
unconstitutional provisions to the binding norms within a strictly pre-
scribed term.

The situation remains in conformity with classical rules of inter-temporal
provisions, where the Tribunal's finding of unconstitutionality of a provi-
sion precedes a delivery of a judgment by a common court (obviously, the
legal state on the date of pronouncement of the judgment is decisive in
this case).

A much more complicated situation arises in the same circumstances
before administrative courts, which are bound by a legal state on the date
of issuing of a decision under review. Hence, a judgment of the CT regard-
ing unconstitutionality should not, in principle, have any impact on the



content of a judgment by an administrative court that has reviewed a given
decision. Therefore, it would be pointless for administrative courts to sub-
mit questions of law to the Tribunal (Article 193 of the Constitution), since
they are bound by the date of issuing of the decision under review. Polish
legal literature has recently presented a very interesting and important
stance, aiming at finding a solution to the problem in question. The stance
maintains that a repeal of a norm on the grounds of unconstitutionality
renders any application thereof inadmissible, thus excluding the applica-
tion of “normal” inter-temporal norms. Such so-called “super inter-tempo-
ral norm" may be reconstructed from the wording of Article 190 paragraph
4, Article 193, read in conjunction with Article 79 of the Constitution.

In my opinion, all the issues and dilemmas mentioned so far stem from the
fact that solutions adopted in Article 190 paragraph 3 and 4 of the
Constitution are not only incomplete, but simply defective. Definitely,
legal effects arising from judgments of the Constitutional Tribunal require
new regulation.

Pursuant to Article 190 paragraph 3 sentence 1 of the Constitution, a judg-
ment of the Constitutional Tribunal shall take effect from the day of its
publication; however, the Constitutional Tribunal may specify another date
for the end of the binding force of a normative act. This suggests that a
judgment declaring unconstitutionality acts prospectively, ex nunc, as
opposed to retroactively. However, the wording of Article 190 paragraph 4
of the Constitution contradicts this finding. The indicated provision states
that a judgment of the Constitutional Tribunal on the non-conformity to
the Constitution, an international agreement or statute, of a normative act
on the basis of which a legally effective judgment of a court, a final admin-
istrative decision or settlement of other matters was issued, shall be a basis
for re-opening proceedings or for quashing decision or other settlement in
a manner and on principles specified in provisions applicable to the given
proceedings. The wording of Article 190 paragraph 4 of the Constitution
indicates that a norm that does not conform to the Constitution is deemed
invalid ex tunc. Accordingly, one deals with a retroactive effect of a CT
judgment. Such internal contradiction between solutions contained within
the same article of the Constitution not only gives rise to interpretational
doubts, but also contributes to legal uncertainty and undermines the prin-
ciple of substantive legality.

* ok k

In my opinion, the above considerations point to the significance of the
dynamic aspect of legality within the scope of protection of constitutional
rights and freedoms. These issues, which are by their very nature difficult
and complex, are strictly connected with legality both from the formal and
from substantive perspective.
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PE3IOME

Koraa nmMeelb AeAO0 € 3aKOHOAATEALCTBOM, OCHOBHOM aKIIeHT CTaBUTCS Ha
(hbOpMAABHBIU M He3aBUCUMEIN acnekT. C (popMarbHOM TOUKU 3PEHUd, 3a-
KOHHOCTDB I'apaHTUPYyeT AEITEeAbHOCTHb 'OCYAAPCTBEHHBIX OPTaHOB HA OCHO-
BaHUM AENCTBYIOIIUX 3aKOHOB, @ C TOUYKM 3PEeHMs He3aBUCUMOTO acCleKTa,
3dKOHHOCTBE IMOAYEPKHUBAET BAXXHOCTEL COAEPKAaHMSA 3aKOHA.

3amiuTa 1npaB KoHCTUTYIIMOHHBIM TpPHUOYHAAOM SIBASETCS IA€MEeHTOM IIPUH-
IUIIa AOBEpUsi K TOCYAQpPCTBY W IPUHIUWIIA AOBEpHUS K 3aKOHY. OTHU ABa
NIPUHITUIIA OTHOCATCS K OCOOBIM IIPHHIUIIAM, BBITEKAIOIIUM U3 KOHCTHUTY-
IVMOHHOTO ITOHATHSI TOCYAQpPCTBa, B KOTOPOM IIPAaBUT 3aKOH. EcTh curya-
UM, KOTAQ UHAWUBHUA AOAKEH MOHHMMATh, UYTO M3MeHeHUsS B COIIMAAbHBIX U
SKOHOMHUYECKUX cdepax MOTyT BHECTU U3MeHEeHUs U B IPaBOBOE PEeryAu-
poBaHMe, BKAIOUAd TaKWe M3MeHeHUS, KOTAA IIpaBa, rapaHTHPYyeMBbIe CBBI-
IlIe, MOTYT OBITh OTPAHUYEHBI AU MOAHOCTBHIO OTMEHEHHI.

IMpuHIMD 3aIUTE TPaB HE NPENITCTBYET BO3MOKHOCTH HOBOTO IIPABOBO-
IO PeryAMpoOBaHUY, Kacalollerocs NPOLeCCYaAbHBIX TapaHTHN, KOTOpPHIE
CBS3aHBl C 3allUIeHHBIMA KOHCTUTYIIMEeN mpaBaMU U CBOOOAAMU, HAIPU-
Mep, IIpaBo peareAbHOCTH Cyaa (cT. 45 KOHCTUTYIIMK) WAW IPUHIUI IIpe-
3yMOIIUKU HEBUHOBHOCTHU (CT. 42, § 3 KoHcTuTynun).

MHOTOUNCAEHHLIE PenIeHus], OTHOCUTEABHO 3allUThI U BO3MOXXHOCTEU OT-
paHuYeHNd MPU3HAHHBIX IIPaB MOTYT HOPUBECTHM K TOMY, YTO aOCOAIOTHAasA
3alliuTa TPUOOPEeTeHHLIX IIpaB MOKeT MPEeNsITCTBOBATL BHECEHUI0 HeoOXO-
AUMBIX AOTIOAHEHUH B yKe ACUCTBYIOIlee IIPaBOBOE peryAnpoBaHue. KoHc-
TUTYIIUS Pa3pellaeT TaKOe PEeryAupOBaHME, KOTOPOe OTrPaHUYUBAET yKe
NIpU3HaHHBIE IIpaBa B TOM CAydYae, KOTAA OHU OAOOpPEHBbl KOHCTUTYIIMOH-
HBIM 3aKOHOAAQTEABCTBOM.




YEAOBEYECKOE AOCTOMHCTBO KAK
OCHOBHA{A NDEHHOCTb KOHCTUTYIII
I'EPMAHVN N ETO 3HAYEHUE AAA
KOHCTUTYILIMOHHOM TTPAKTUKU

OTTO AIOXTEPXAHAT

npogheccop lambypeckoeo ynusepcumema

I. I/ICTOpI/I‘IeCKaﬂ 3dIIMCKaA: KOHCTUTYIIMOHAAN3AIIUA
HOPMBI O AOCTOMHCTBE YEAOBEKaA

3HaueHUe TeMbl AQHHOU KoH(epeHINM AN KOHCTUTYIIMOHHOW IPAKTUKU
I'epMmanuu BpsaA AU MOKHO INepeolleHUTh! VIMEeHHO BOIIPpOC O MOPAABLHO-IIO-
AUTHUYECKUX [eHHOCTSIX W NPaBOBBIX IIPUHIUIAX, BOIIPOC O TOM, HAa KaKHe
dyHAAMEHTAABHBIE IIeHHOCTY U IIPUHIIUIIEL AIOAU AOASKHBI OPUEHTHUPOBAThH-
Cs, CTOSIA y KOABIOEAM KOHCTHUTYIMOHHOTO pas3Burus DepeparuBHOU Pec-
nyoAuku ['epMaHmg ocAe BTOPOM MUPOBOM BOWMHEL.

Toraa, KorTAa HAapOAHBIE TIPEACTABUTEAU - YAEHBI CIIEIIMAaAbHO M30paHHO-
TO AASL OCYLIECTBAEHUSA (PYHKIUU KOHCTUTYLIMOHHOIO coBelnanuda “Ilap-
AAMEHTCKOTrO COBeTa'"- IPUCTYNUAM K I'OCYAQPCTBEHHOM PEOPraHu3alluu
Il'epMaHun B paMKax ee 3allaAHBIX OKKYIAIIMOHHBIX 30H, T. €. C OCEHHU
1948 r. mo man 1949 r., mpoGAaeMa OCHOBHBIX MOPAABHBIX U IIPABOBBIX
IIeHHOCTeN ObIAAa UCKAIOUYUTEABHO aKTyaAbHOM IIO ABYM IIPUUYMHAaM:

1) IOAHBIN, COKPYIIUTEABHBIN KpaX aHTUTYMaHHOM, YeAOBEKOHEHABUCTHU-
YeCKOU HAECOAOTHM HAIJUOHAA-COIIMAAM3Ma, T. €. KyAbTa CHABI HA OCHOBE
MMPOBO33pEeHMs COLMAABHOTO AQPBHHK3Ma, BOMHCTBYIOIIEro pacusMa U
AQHTHCEMUTH3MA, a@ TAK)Ke KPaxX IPYCCKO-TePMAHCKOTO MHUAMTAPU3Ma WU
uMInepruasmsma - muga o “Pelixe”, He B IIOCAEAHIOIO OUYEPEAb, TAKXKe
OCO3HaHMVe IOTPSCAIOLINX MAcCIITA0OB IIPECTYIHOCTH U INPEeCTyIAeHUH
pexxuma ['uTaepa, T.e. reHOIIUA €BpeeB, IIbIraH, YaCTUYHO U IIOASIKOB;

2) pemnTeAbHOE OTPUIl@HUE COBETCKOM CHCTEMBI, UA€OAOTHM U IIPAKTUKU
CTAAMHHN3Ma, KOTOphle MMEHHO TOTAA OBIAWM HAaBSI3aHBI JKUTEASIM CO-
BETCKOU OKKYTIAIIMOHHOMW 30HHI ['epMaHMM HEMEIKUMU KOMMYHUCTaMU
NP aKTUBHOM NOAAEPKKe U NMOKpoBUTeAbCTBe CoBeTckoro Corosa.

Torpa UAECOAOTHYECKAsT U IIOAUTHYECKAsi CUCTEMBI COBETCKOTO TOTAAUTAPU3-
Ma OBIABI BOCHPHHSTHL Ha 3alape [epMaHUM Kak He MeHee OIacHbe, YeM
TOTaAUTapHas CUcTeMa Halu3Ma! Boaee TOTO, COBETCKYIO CUCTEMY CUHUTAAU
emje 6oree OIACHOM, ITOCKOABKY COBETCKAas BAACTb I'POMKO M AHMIIEMEPHO
IIpOIIaTaHAMPOBAaAA IEHHOCTH TyMaHN3Ma U IIPEACTABASIAG CBOIO UACOAOTHIO

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHITUOHHOE ITPABOCYAUE B HOBOM TBICSAYEAETUN
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OTTO AIOXTEPXAHAT. TAMBYPICKUM YHUBEPCUTET

1 CHUCTEMY KakK 00pa3LoBOe OCYIeCTBAEHME HAWAYUIIUX LIEeHHOCTEMN IIPOoC-
BellleHnsd, Kak anodeo3 ryMaHu3Ma. Ha caMom Aene MOAMTHYECKas CUCTe-
Ma CTAAMHU3MA PEAABHO (DYHKIIMOHUPOBAAA HAa OCHOBAHUM IPOTUBOIIOAOK-
HBIX IIPUHIIWIOB, MEXaHU3MOB M OPUEHTHUPOB: BOKAM3MA, 000KECTBAEHUE
BAAQCTH, OCYIIECTBA€HUSI BAACTH IIapTBEPXYIIKOM, TapTUMHBIM alllapaToM
IO IIPUHIIMITY HEAOBEPHUS K HApPOAy, Oe3 yueTa ero MHTEPEeCOB, a TaKke Ae-
TUTUMHBIX WHTEPECOB WHAWBUAQ, YTHETEHUS HAapOAd I'POMO3AKUM peIpec-
CUBHBIM aIllapaToM, TaliHOU MOAMIINEN B AmIle rocOe3omnacHocTy, "IlTasm”.
OpHHM CAOBOM, FAYOOKHMU pasphblB MeXAY IIPOBO3TAAIIEHHBIMU I[€HHOCTS-
MM UAEOAOTHUM U PEAAUSIMHU IIOAUTHUYECKOM CUCTEMBEI.

Orpuriias Kak "mpaBbiii’, TaK U "A€BBIN' TOTAAUTAPW3M, OCHOBOIIOAOKHMU-
k1 KoHctutynuu (“OcHoBHOro 3akoHa'") 'epMaHuM XOTEAM IIPOBO3TAACUTH
MMOAAVHHBIE, KaK OBl BeUHBIE IIeHHOCTHA ¥ IPUHITUILI TyMaHM3Ma COTAACHO
TPAAUIIUAM UyAaW3Ma U XPUCTHMAHCTBA, @ TaKKe (PUAOCOCKOTO MAEAAU3-
Ma KAAQCCHUYECKOM 3II0XM IIpocBeleHud. Ilocae AOATOro OOCy’KAE€HUS 3TO-
ro IOUCTUHE (PYHAAMEHTAABHOTO BOIIPOCA OHU PEUIUAU CHOPMYAHPOBATH
ctaThio 1 Hamrero OCHOBHOTO 3akKOHa TaKMM OOpa3oM:

"(1) AOCTOMHCTBO YeAOBEKA HENIPUKOCHOBEHHO. YBa)XKaTh U 3allIUIIATh €T0
- 00513aHHOCTb BCeU TOCYyA@PCTBEHHOU BAACTH.

(2) TlocemMy HeMenKUM HapOA NPU3HAET HEIPUKOCHOBEHHBIE IIPaBa 4YeAO-
BeKa B KadeCTBe OCHOBBI BCAKOI'O YEAOBEUECKOI'o COOOIecTBa, MUpa
U CIIPAaBEAAMBOCTH Ha 3eMAe.

(3) Hmxecaepyrolie OCHOBHEIE IIpaBa 00A3aTEeAbHBI AAS 3aKOHOAATEAD-
HOW, HCIIOAHUTEABHOM M CyAeOHOM BAACTH KaK HEIOCPEACTBEHHO
MEUCTBYIOIIEee IIPaBo”.

YenoBeueckoe AOCTOMHCTBO MAM AOCTOMHCTBO 4eAoBeKa (,,Menschenwiirde”)
- KAIOUEBOEe IIOHSTHE B AAHHOM cTaThe. OCHOBOIIOAOKHHUKHU CAEAAAM €TO
OyKBaAbHO (DyHAAMEHTOM Halled KOHCTUTYIMM, BCEro rocypapCTBEHHO-
IIOAUTHUYECKOTI'O CTPOA repMaHI/II/I. Perttenue 3an0KUTEH IIOAOKEHUE UMEHHO
O AOCTOVMHCTBE YEAOBEKa B OCHOBY KOHCTUTYIIMM KOPEHUAOCH B ABYX
O4Y€eHb BA’KHLBIX, ITPUHIOUIIMAABHBIX B B TO XK€ BpeMid dKTYAABHBIX ITOAWUTH-
YeCKUX MOMEHTaX:

BO-IIEPBBIX, AOCTOMHCTBO YeAOBeKa KaK KaTeTrOpHs UTPaeT CYIIeCTBEHHYIO
poab B hurocodpuu Mmmanyuara Kanra, a po Hero y Ilyderpopda, Boas-
da, Tomacus - Kak BCeOXBaThIBarOIlee MOHATUE TOTO, UeM YeAOBeK Kak Ta-
KOBOU OTAMYAETCS CBOOOAOM, paBEHCTBOM, CIIOCOOHOCTBLIO K CAMOCTOSITEAD-
HOCTH, K @BTOHOMUH, T. €. CIIOCOOHOCTBIO 110 Mepe COBECTH M pa3zyMa 'Ansd
ceOsg caMoro" yCTaHaBAMBAThH "“3aKOH", YIIPABAATH CBOMM IIOBEAEHHEM;

BO-BTOPBIX, APYTOW NPUYMHOU AAS PelleHUs BKAIOYATH HOPMY O AOCTOWH-
CTBE YEAOBEKa B TeKCT Halled KoHCTUTynuM OBIAG aKTyaAbHas CUTYaAllUs,
CAOJKMBIIASACS B TO BPeMsi, KOTAd KOHCTUTYIIMOHHOE COBelllaHue IIPEACTaBU-



TeAel 3alapHOUW 4YacTu ['epMaHMM NPUCTYNIMAO K CBOeM paboTe: TOraa,
ocenbio 1948 r., B OOH 3aBepiiuaack pabora Hap BceoOiielt aoekaaparuent
npaB yeaoBekKa OT 10.12.1948. B eé npeaMOyae, B IIepBOM ab3alle 3alrcaHo:

“ITppyHMMasa BO BHUMaHWeE, YTO NPU3HAHME AOCTOMHCTBE, MPUCYIErO BCEM
YAeHaM YeAOBEUYeCKOU CeMbHU, M PAaBHBIX U HEOTHLEMAEMBIX MpPaB UX SIBAS-
€TCsI OCHOBOM CBOOOARLI, CIIPAaBEAAMBOCTH UM BceoOI1ero Mmupa'. Aaree cae-
AyeT: "IIpUuHUMasg BO BHUMAaHUeE, U4TO IIpeHeOpeKeHue U Mpe3peHue K IIpa-
BaM YeAOBeKa IIPUBEAU K BAPBAPCKMM aKTaM, KOTOpPBbIE BO3MYIIAIOT CO-
BECTh YeAOBEUECTRBA..." .

OTU aKTBl BO3MYTHUAU M COBECTb OCHOBOIOAOKHMKOB Koncturyuuu OPT,
TIOCKOABKY OHU OBIAU AIOABMM, BEPHYBIIUMMCS U3 KOHIAArepeu, a TakxKe
U3 BHYTpPeHHel UAU BHelllHel smurpanuu. A Ao "Tperbero Petixa" oHU OBI-
AU IPEACTABUTEASIMH A€MOKPATHUUECKOro clieKkTpa BeliMapckoi PecriyOam-
Ku. [ToTOMy OHM BIIOAHE PA3AEASIAM UAEU, 3aA0KeHHEIe BO BceoOIyro Aek-
Aapanuio mpaB 4eAOBeKa.

CraTesa 1 OcHOBHOTO 3akoHa ['epMaHUM IIpeacTaBAdAa cobOoM "mpembepy”
Aa’ke BO BCEMHUPHOM KOHCTUTYIIMOHHOU WCTOpPWUHU, MOO BIIEPBBIE B TEKCT
KoucTuTynny 6blAa BIIMCaHa HOpMa O AOCTOMHCTBE YEAOBEKa, U 3aKpelae-
Ha OHAa B CaMOM e€ Hadane KaK CaMOCTOSITeAbHAasi HOPMA, SIBASIONIASICS
dyHAAMEHTOM IIPaB YeAOBEeKa M TrPa’kKAQHWHA.

Ha sTtom doHe He caydaeH TOT (PakT, 9YTO B HOBBIX, ITIOCTCOITUAANCTHUYEC-
KUX, IIOCTTOTAAMTAPHBIX KOHCTUTYIIUSAX cTpaH Bocrounoilt EBpomnbl, a Tak-
>xe CHI" npusHaHne AOCTOMHCTBA YeAOBeKa BCTPeudaeTcs AOBOABHO 4acCTo,
NIPeuMYyIIeCTBEHHO B 'A@BaX O IIpaBaX YeAOBeKa U I'Pa’KAQHUHAE, a TaKXKe B
raaBax o0 ocHoBax Koucrurynum. Ilpekpacubii ToMy npumep KoucTUTy-
nug PecniyOauku ApMeHHs - 4acThb 1 cTaTbu 3 IIPOBO3TAAIIAET:

+enroBeK, ero AOCTOMHCTBO, OCHOBHBIE IIPABa U CBOOOABI SIBASIOTCS BBIC-
e 1eHHoCThIo". A cTaThsd 14 raacut. "AOCTOMHCTBO YeAOBEKa yBasKaeT-
Csl ¥ OXpaHsieTcs roCyAapCTBOM KaK HeOoThbeMAeMasi OCHOBA ero IIpaB U CBO-

n

60ap".

Ha ¢done sToro passutusa HeOe3bIHTepeceH TOT (PAKT, 4yTo raaBa 1 Xaptuu
EBpomnetickoro coros3a 00 OCHOBHBIX IPaBaX, COCTOSIIASA U3 IISITU CTaTel, uMe-
eT 3arraBue "AOCTOMHCTBO 4YeAOBeKa', a e€ crarbd 1 gBASEeTCA AOCAOBHOM
LIUTATON BHIIIEYIIOMSAHYTOM HepBol 4yacTu cT. 1 OcHoBHOro 3akoHa ['epma-
HUMU. DTO, KCTaTHU, HE CAY4aWHOCTh, OO "KOHBEHT", y KOTOPOrO OBIAO IIOA-
HOMOYHNe pa3padboTaTh AQHHYIO XapTuio (B 1999 r.), BO3rAaBASIA HEMEIKUM Io-
cyAapcTBoBep, ipod. Poman T'eprior, 6yayun [peacepaterem DepeparbHOTO
Koncrurymuonnoro Cyaa, a norom @epeparbHbM [Ipesupentom 'epmanHum.
[MTpu otkpeiTN KOHBEHTa OH IIOIIPOCHA €I'0 YAEHOB IIOAOKUTEABHO OTHeC-
THCh K CBOEMY IIPEAAOKEHUIO IIOMECTUTh B Hadare XapTuU HOPMY O HEIpH-
KOCHOBEHHOCTH AOCTOMHCTBA 4eAOBeKa. TaK U CAyYMAOCH!

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIUOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN
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I1. IIpaBoBO€E 3HaYe€eHHE€ HOPMbI O AOCTOMHCTBE YeAOBeKa
B OcHoBHOM 3akoHne ®PI' u AAq e€ mpaBoIopsipAKa

1) IIpuHIMNINaAbHbIE U (PYHAAMEHTaABHbIE aCeKThI

ITpaBoBOE, IOpPUAMYECKOE 3HAUEHNE HOPMBI O HEIIPUKOCHOBEHHOCTH AOCTO-
MHCTBa 4YeAoBeKa MHororpaHHo. ®epepanbHbilt KoHcTuTynuoHHBIN Cya
I'epMaHuM pacKpEBIA €r0 y’Ke BCKOpe IOCAe CBOero yupexaeHud (B 1951 r.)
U IIPOAOATKAET paboTaTh B 3TOM HAIIPABAEHUU AO CHX HOP. S BEIAGASIO Ca-
MBle Ba’KHEBIE aCIIEKTHI:

1) mpoBo3raalleHne AOCTOMHCTBA YeAOBeKa B CaMOM Hadare KoHcTuUTynum
O3HauaeT NIPU3HAHUE ero BEICIIEN LIeHHOCTBIO U B TO ’Ke BpeMd (M IIOTO-
My!) eé HOPMaTUBHO-IIPABOBBEIM (DYHAAMEHTOM;

2) HOPpMaA O AOCTOMHCTBE YeAOBE€Kd B KOHEYHOM cuUeTe SABAdeTCd IIEeABbIO
BCen AESITEABHOCTHU TOCYAAPCTBQ, BCeX €ro MHCTUTYTOB KM OPIraHOB BCeX
BeTBel BAACTH, a IIOTOMY BBICHIMM ¥ OKOHYATEABLHBIM Macorrabom ANA
OII€eHKHN AETUTHUMHOCTHU FOCYAapCTBeHHOfI AEATEABHOCTH,;

3) mpu3HaHUE AOCTOMHCTBA YEeAOBEKa BBICIIEW IPaBOBON IT€HHOCTHIO
KoHcTuTynMu 03Ha4aA0 CyIIeCTBEHHOE M3MeHeHHNe B KOHIENIUN U AOTMa-
THKe IIPaBOBOI'O rocyAapcTBa B ['epMaHuy, T. e. Ilepexop OT ero y3KOro,
“(popMarpHOTO" MOHMMAHUA K MaTEepPUAABHOMY IIOHUMAHUIO: B OTAWUYHE OT
o01Iell TeopHHU O TOCYAAPCTBE BIAOTH AO KOHIIA BeliMapckol PecnmyOAuKu
npaBoBoe rocypapctso B OPI' moHuMaeTcss He TOABKO KaK COBOKYIIHOCTH
WHCTUTYIIUOHAABHBIX HOPM, (POPMAaABHBIX IIPOIEAYP M OpPTaHU3allMOHHBIX
MEeXaHN3MOB, a KaK I'OCyAapCTBO, B KOTOPOM BC€ BETBU BAACTH, BKAIOYASI U
3aKOHOAAQTEABHYIO BAACTh, CBA3@aHBI HOPMOUM O AOCTOMHCTBE YEeAOBEKa, a
Tak>Xe BBITEKAIONIUMM U3 Heé IIpaBaMU YeAOBeKa M rpakpaHmHa. Haria
KoHcTuTynus BeHYaeT 3Ty KOHLENIIUIO IIPSMBIM 3allpeToM H3MeHeHUd
cratbr 1 OCHOBHOro 3aKOHQ@, MBITASICh TAKUM OOpPA30M YBEKOBEUUTH
MEVICTBUE HOPMEBI O AOCTOMHCTBE YeAroBeKa. Ha cTpake COOAIOAEHUSA TOCY-
DAPCTBEHHBIMM OpraHaMu AAHHOW OOS3aHHOCTU CTOUT KOHCTUTYIIMOHHOE
npaBocypue - @epeparbHblti KoHcTuTynnoHbIM CyA U KOHCTUTYIIMOHHEBIE
CyAaBl (16-Tm) 3eMenb. A BEICIIEN rapaHThel 3(p(EeKTUBHOCTH U ACHMCTBEH-
HOCTHU IIPaBOBOT'O FOCYAAPCTBA SBAGIETCS HECOMHEHHBINW, HEOCIIOPUMBIN aB-
TOPUTET 3TUX CYAOB B OOIIeCTBe, B TOCYAAPCTBE U y I'PaskpaH.

2) KoHKpeTHbIE OPUANYECKHE MTOCAEACTBHS FapaHTUHN AOCTOMHCTBA Y€AO-
B€Ka AAS IIPAaBOBOI0O IOAOKEHHSI MHAUBUAA

B Teuenme cBoern apesteabHOCTH DepeparpHbiti KoHcTuTyrmmoHHBIN Cya,
PacKphIA KOHKPETHOE copepsKaHue 6a30BOM HOPMBI O HEIPHUKOCHOBEHHOC-
TU AOCTOMHCTBA YyeroBeKa. OH IpUIIeA K BEIBOAY, YTO AaHHAsg HOpMa HMe-
€T ABa IIPaBOBBIX U3MepPeHNs — OOBEKTUBHOE U CYOBEKTHUBHOE.



1. Kak HoOpMa 00BEKTHBHOIrO IpaBa KOHCTUTYLWOHHAd rapaHTUS 4YeAOBe-
YeCKOro AOCTOMHCTBA OOS3BIBAeT I'OCYAAPCTBO B IIEAOM U BCE €Tr0 OpPTaHBI
B OTAEABHOCTHM HE TOABKO YBa’KaTh, HO U OXPaHATh U 3allUIAaTh AOCTOMH-
CTBO AIOAEH, UX IIpaBa U CBOOOABI. BOT KOHeuHas 0CHOBa rOCYAAPCTBEHHOM
AESITEABHOCTH 110 00eclleueHHI0, IIOMUMO IIpouero, 0e30MaCHOCTH, CIIOKOMU-
CTBUS I'Pa’kAaH B O0llleCcTBe IIOCPEACTBOM aAMUHUCTPATUBHEIX, IPaBOOXPa-
HUTEABHBIX M CyA€OHBIX OpraHoB. OOBEKTUBHO-IIPABOBASA CTOPOHA HOPMBI
O AOCTOMHCTBE YeAOBEKA PEearu3yeTcCs IIPeHMYIeCTBEHHO IIPUHATHEM 3a-
KOHOB, TO €CTh 3aKOHOAATEABHOM BAACTBHIO, [TapaaMeHTOM, a UMEeHHO - 3a-
KOHaMUu B cepe IpakpAaHCKOI'o, 3KOHOMUYECKOT'0, TPYAOBOTO, YTOAOBHOTO
U IIPOIIECCYAaABHOIO IIPaBa.

2. TIoCTOABKY, IIOCKOABKY UYEAOBEK - I'Pa’KAQHWH, WHOCTPAHEI] UAU AUIIO
Oe3 I'Pa’>XAAHCTBA - BIIpaBe TpeGOBdTB OT TOCYyAAPCTBEHHBIX OPTaHOB, IIPpU-
HapAEKAIMX K Pa3HBIM BETBSIM BAACTH, 9YTOOBI OHM He HapyIlaAWd AOCTO-
WHCTBO YEeAOBeKa, He TIOCSATaAu Ha HEeTO, OHO SIBASIETCSI HOPMOHM U CyO'beK-
TUBHOrO mpaBa. OTO 3HAUMUT, YTO TapaHTUSl YEeAOBEeUYeCKOT'0 AOCTOMHCTBA
caMa SIBASIETCS ITpaBOM uYeAroBeKa. KakoBo ero copepskanue? Mcxopsda u3s
npaktuku @epeparbHoro Koncrurynuonaoro Cyaa, AOCTOMHCTBO YeAOBe-
Ka Kak CYG'LGKTI/IBHOQ IIPAaBO KOHKPETU3UpPyeTCd B ABYX HU3MEPEHUSIX: B
HeramuBHOM (ompuuameAbHOM) U B NO3UMUBHOM (NOAOKUMEABHOM).

I[Toapxop K OIIpepAeAeHUIo COAeP’KaHUS IIpaBa 4eAOBeKa Ha AOCTOMHCTBO B
HeraTuBHOM nhraHe Cyp uckan y VMm. KaHTa, KOTOpPBIM NHCAA, YTO HM3-3a
CBOEM IIeHHOCTH Ka’>KALIM UYEeAOBEK caM IIo cebe SIBASEeTCS CaMOIIEABIO.
[TosToMy TrocypapCTBY IpH IIPECAEAOBAHMU CBOUMX IleAed 3alpelieHo
IIpeBpaliaTb 4eAOBe€Kad B CPEeACTBO HMAU I/IHCTPYMGHT AN - KAaK CKa3aAa
KaHT - TOABKO B O0'BE€KT IOCYyAAPCTBEHHOU AEATEABHOCTU. DTO HEAONYC-
TUMO!

W3 sTon "00BeKTHOU (QOPMYABI', KaK OHA HA3bIBaeTCA B ['epMaHUU, BBITE-
KaloT HeKOTOphle Ype3BblYaliHO Ba’KHBbIE IIPABOBBIE 3aIIPeThl, @ UMEHHO:

1) 3anpeT Ha IpUMEHEHNE IBLITOK;
2) 3ampeT pabCTBa;

3) 3ampeT Ha TPUHYAUTEABHOE MPUBEAEHUE B COCTOSTHME HEBOABHOTO IIO-
BEAEHUsI, HAaIIlpuUMep, ITyTeM THITHO34;

4) 3ampeTr Ha MaHUIYASIINIO TeHO(POHAOM OTTPEAEAEHHOTO YeAOBeKa, Hail-
puMep, KAOHUPOBAHWE C TepaneBTUIECKOU WAM PEmpOAYKTUBHOU
IeABIO.

CrenuanrbHO B cpepe TOCyAapCTBEHHOU CAY>KOBI AeHCTBYeT HOpMa, KOTO-
Pasda 3allpeliaeT BBIIIOAHSATH AdXXe IIO HpI/IKaBY BBIIIIECTOAIINX AOASKHOCT-
HBIX AUWIL AFOOBIE A€UCTBUSA, HapyLAIoIe AOCTOMHCTBO UYeAOBeKa. Tarou
IIPHUKa3 He OCBOOOIKAQET eTO MCIIOAHUTEAS OT YTOAOBHOM OTBETCTBEHHOCTH!

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLHHIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETNU
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YUTo KacaeTcsl MOAOXKUTEABHOTO IOAXOAA K OIPEAEAEHUIO COAEpP KaHUSA
DOCTOMHCTBA YEAOBEKQ, 3AECh [JEHTPAABHYIO POAb UI'PAIOT KOHIENNUsa "ca-
MOOTIpeAEeAeHUs YeAOBeKa', a TakKe ero mpaBo Ha camopasBuTtue. M3 3To-
'O BBITE€KAeT IIPAaBO CaMOMY pelllaTh BOIIPOC O PAa3rAdlllIeHNN CBOUX AMYHBIX
DAHHBIX MAW BOIIPOC O paclpocTpaHeHuu poTorpaduii A@HHOTO AUIla B 00-
LIECTBEHHOU CPEeAe U T. A.

®epepanrbubll KonctuTynouHbN Cya Tak>ke IIOCTAaHOBUA, YTO IPU3HAHUE
AOCTOMHCTBA 4YeAOBeKa OOOCHOBBIBAET MIPABO Ka’>KAOTO YEAOBeKa Ha To,
YTOOBI TOCYAAQPCTBO OOECIEYMBAAO €TI0 CPEACTBAMHU K CYIIIECTBOBAHUIO,
DOCTATOUHBIMU AAS JKM3HU Ha MUHMMAALHOM YPOBHE, T. €. JKUABEM, eAOMH,
OAEKAOU U T. A., OAHUM CAOBOM, OKAa3bIBAAO HYKAQIOUIVMMCS COIMAABHYIO
IIOMOMIb.

B ropuapmnueckol AuUTepaType, a TakKe B OOILIeCTBEHHBIX KpyTrax I'epmanun
y’Ke AOBOABHO AOATO OOCY>KAQeTCS BOIPOC O TOM, HACKOABKO TapaHTUSA
HEIIPUKOCHOBEHHOCTU AOCTOMHCTBA YeAOBeKa IIPEAOCTaBASIeT eMy IIPaBO
Ha I'yMaHHOe IpeKpallleHue >KU3HU, U eCAM TaKoe IIpaBO IIPU3HAETCd B
[IPUHIINIIE, TO KAKOBO ero copepykanue? He MeHee aKTUBHO OOCY’KAQ€TCS
BOIIPOC O TOM, C KAKOT'O MOMEHTAa CyOBEKT CYIIeCTByeT B KaueCTBe "dJeAo-
BeKa', HMMeIoIero AOCTOMHCTBO: C MOMEHTa POJKAEHMS HAM €CAM ellle
paHblile, TO C KAKOTO Mecslla KOHKPETHO, & MOJKeT OBITh, Ad’Ke C HUAAIIUU.
[MTockoAbKYy B cdepe reHeTUKHW U MeAMLMHBI, B YaCTHOCTU, B METOAAX Ae-
YyeHUs HAOAIOAQeTCd IIPOTrpecc, TO BMECTe C IIIaHCOM AeMCTBOBATh BO OAa-
ro 4yeAOBeKa BO3HUKAIOT U OIIPeAeAeHHBIe ONACHOCTU MOCATAaTEABCTB Ha
AOCTOHMHCTBO 4YeAOBeKa. BcaepCTBHe 3TOro pa3BUTHS AOCTOMHCTBO UeAOBe-
Ka Kak 0a30Basi KOHCTUTYIIMOHHAS 1IeHHOCTh 3a IIOCAeAHHe roabl B ['epMa-
HUU BCe OOABIIIe U OOABIIIE OKA3bIBAAOCH B IIeHTPe OOIeCTBEHHOI'O BHUMA-
HUS U CIIOPOB.

SUMMARY

Judicial and legal meanings of the norms of inviolability of human dignity
are diverse. The Federal Constitutional Court of Germany revealed them
after its foundation in 1951.

1. Proclamation of the human dignity just at the beginning Constitution
means recognition of it as the supreme value and as well its normative-
legal basis,

2. Norm of the dignity of a person eventually becomes the goal of the
activity of the state, of all its institutions and organs of all branches of
power,



3. Recognition of the dignity of a person as a legal supreme value of
Constitution means essential amendments in the conception and
dogma of the judicial state in Germany.

As norm of objective law the constitutional guarantee of human dignity
binds the state and its organs not only respect, but also secure the digni-
ty of people, their rights and freedoms. As a person, a citizen, foreigner
and entity without citizenship demands from the state organs, which
belong to different branches off power, so that they do not violate the
human dignity and this becomes the norm and subjective law.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUU
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I. BASIC FEATURES OF CONSTITUTIONAL REVIEW IN ITALY
1. Composition and competences of the Constitutional Court

The Constitutional Court was introduced for the first time in Italy in the
1948 Constitution, enacted by the Constituent Assembly after the fall of the
Fascist regime and the end of the World War II. The Constitution establish-
es a 'constitutional democracy': it means, a form of government in which
the sovereignty belongs to the people, but it has to respect a 'rigid' consti-
tution, entrenched by a difficult amendment process. The previous Italian
Constitution, the ‘Statuto Albertino’ 1848 was a flexible Constitution, such
as most of the European Constitutions of 19th century, thus the problem of
judicial review of legislation was never raised in the Kingdom of Italy, in
which the doctrine of supremacy of Parliament was largely accepted both
by public institution (including the judiciary) and by the scholarship?

The framers of the Italian Constitution, having opted for a ‘rigid' constitu-
tion, decided to introduce a system of constitutonal review that was ranked
among the various "guarantees of the Constitution" (Articles 134-139)°.
They rejected the few proposals oriented at the introduction of a decen-
tralized system, American-style, and, in accordance with the dominant con-
stitutional trends in postwar Europe (particularly as expressed by Hans
Kelsen), they designed a system of centralized review, with the creation of
an ‘ad hoc' organ of constitutional justice separate from the judiciary®.

The Constitutional Court's composition reflects the effort to balance the
need for legal expertise, characteristic of a judicial body, against the

Among Italian scholars, the concept of '‘Constitutional Democracy’ has been developed mainly by Zagrebelsky
G (1992), 1l diritto mite Einaudi.

Luther J Idee e storie di giustizia costituzionale nell'ottocento (1990) Giappichelli.

We pointed out the important link between a democratic state governed by law, a rigid constitution, and con-
stitutional review, in the Italian experience, in Rolla G; Groppi T 'Between Politics and the Law: The
Development of Constitutional Review in Italy' in Sadurski W (ed) (2002) Constitutional Justice, East and West
Kluwer Law International.

The debates in the Italian Constituent Assembly are summarized in Pizzorusso A; Volpe G; Sorrentino F; Moretti
R; 'Garanzie costituzionali. Artt. 134-139'in Branca G (ed), Commentario della Costituzione (1981) Zanichelli.

IS



acknowledgment of the inescapably political nature of constitutional
review’: fifteen judges, chosen from among legal experts (magistrates from
the higher courts, law professors, and lawyers with more than twenty years
of experience), one-third of whom are named by the President of the
Republic, one-third by Parliament in joint session, and one-third by the
upper echelons of the judiciary.

Many scholars link to the necessity to find a balance between politics and
the law also one of the main features of the proceeding of the Italian Court,
that is a rarity in the comparative perspective: the prohibition of the expres-
sion of dissenting (or concurring) opinion by the judges, the secret of delib-
eration and the related principle of collegiality. According to them, the col-
legiality principle is a way to protect the Court from the pressures and inter-
ferences of politics, giving to the judge the opportunity to express freely
their opinion, without having to justify their position outside of the Court®.

The powers of the Constitutional Court, defined in Article 134 of the
Constitution, are typical of constitutional tribunals.

The Court has the power:

a) to adjudicate the constitutionality of laws and acts having force of
law, issued by the national and regional governments,

b) to resolve separation-of-power conflicts between organs of the nation-
al government, between the national and regional governments, and
between regions;

c) to adjudicate crimes committed by the President of the Republic
(high treason and attack on the Constitution).

Article 2 of Constitutional Law n. 1 of 1953 added a further power
beyond those listed in the Constitution:

d) to adjudicate the admissibility of requests for referenda to repeal
laws, which may be sponsored by 500,000 voters or 5 regional coun-
cils pursuant to Article 75 of the Constitution.

1.2. Limitations on the competences of the Constitutional Court and the
importance of the indirect review

Compared to other models of constitutional adjudication, especially the
most recent ones, these competences seem notable for being so apparent-
ly limited and minimalist’.

° This balance has been pointed out by Zagrebelsky G Giustizia costituzionale (1988) Il Mulino, 1988, that remains
6 the most complete study on the Italian Constitutional Court.
This is the point of view of Zagrebelsky G Principi e voti (2005) Einaudi.
For a general overview of the competences of the Constitutional Court see Cerri A Corso di giustizia costi-
tuzionale (2001) Giuffru 1997; Ruggeri A; Spadaro A Lineamenti di giustizia costituzionale (2004) Giappichelli;
Malfatti E; Panizza S; Romboli R Giustizia costituzionale (2003) Giappichelli.
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On the one hand, the Italian Constitutional Court has no powers beyond
constitutional adjudication (aside from adjudicating crimes committed by
the President of the Republic) which are present in other systems of con-
stitutional law, and which could almost be labeled political: for example,
many systems involve powers relating to electoral issues, supervision of
political parties, and ascertaining the incapacity of the President of the
Republic.

On the other hand, with regard to the Court's main power of reviewing the
constitutionality of laws, several limitations arise from Articles 134-137 of
the Constitution, Constitutional Law n. 1 of 1948, and Law n. 87 of 1953.
These limitations concern the means of triggering constitutional review,
the object that it reviews, and the types and effects of its decisions.

First of all, access to constitutional review is rather circumscribed: the
Italian system offers only a posteriori review, which arises out mainly of a
separate judicial proceeding (indirect review). There is also an avenue of
direct review, according to the Article 127 of the Constitution, but it is
rather circumscribed. The national government and the regional govern-
ment may challenge, respectively, a regional or a national statute within
sixty days from its publication. In this way, the direct review is only a tool
for the guarantee of the constitutional separation of powers between
national and regional governments. Neither private citizens nor parliamen-
tary groups nor local (sub regional) governments can directly invoke the
Court's jurisdiction.

The indirect review is the only general avenue for submitting a question to
the Constitutional Court that is not related with the division of compe-
tences. The keys that open the door to constitutional review are primarily
in the hands of ordinary judges, who therefore perform the important func-
tion of screening the questions that the Court will be called upon to
answer.

In order to submit a question to the Constitutional Court, a judge must
explain why it is relevant and not patently groundless. As for the first
requirement, the judge must establish that judgment in the pending case
‘could not be reached independently of the resolution of the constitution-
al question." In other words, the challenged law must be necessary and
unavoidable for resolution of the lawsuit. With regard to the second
requirement, the judge must entertain a plausible doubt about the consti-
tutionality of the legal rule that must be applied to resolve the case at bar.
The judge must not express an opinion about the constitutionality of the
rule (that job belongs to the Constitutional Court) but must determine
whether the challenge has any colorable legal basis.

The constitutional proceeding begins with a certification order, whereby
the judge suspends all proceedings and submits the question to the



Constitutional Court. In that order, the judge must indicate not only the
relevance and plausibility of the question, but also the ‘object’ and ‘para-
meter' of review: that is, he must identify the challenged law and the con-
stitutional provision that it violates. The Constitutional Court's first task
is to verify the existence of these elements, before turning to the merits.

Secondly, the ‘object’ of constitutional review is represented exclusively by
laws and by acts having force of law. On the other hand, constitutional
review encompasses neither sources of law inferior to statutes, unlike many
other constitutional systems, nor court judgments.

Furthermore, the Court may not wander from the ‘thema decidendum’ (that
is, the object and parameter of review) identified in the certification to the
Court. As stated in article 27 of Law n. 87 of 1953, 'The Constitutional
Court, when it accepts an application or petition involving a question of
constitutionality of a law or act having force of law, shall declare, within
the limit of the challenge, which of the legislative provisions are illegiti-
mate." In other words, constitutional review is limited to the question pre-
sented, and occurs ‘within the limit of the challenge." Article 27 itself
carves out an exception to this general principle: The Court may also
declare ‘which are the other legislative provisions whose illegitimacy aris-
es as a consequence of the decision adopted.’ At issue here is ‘consequen-
tial unconstitutionality.’

Thirdly, there is a limited range of decisions that resolve the process of
constitutional review. Aside from decisions that are interlocutory or reject
a question on procedural grounds, decisions either accept or reject consti-
tutional challenges, known respectively as sentenze di accoglimento and
sentenze di rigetto. The consequences of these two sorts of decisions,
including their temporal effects, are rather straightforwardly defined by
law.

Decisions that reject a constitutional challenge do not declare a law con-
stitutional. They merely reject the question as it was raised. These judg-
ments are not universally binding, that is, they are not effective erga
omnes. Thus, the same question can be raised again, on the same or dif-
ferent grounds; only the judge who has certified the question cannot
raise it again in the same lawsuit. For this reason, such judgments are
said to be effective only as between the parties, that is, inter partes. On
the other hand, judgments that accept a constitutional challenge are uni-
versally binding (or, put another way, are effective erga omnes) and are
retroactive, in the sense that the constitutional rule cannot be applied
beginning on the day after the judgment is published. This retroactivity
is limited by what are called ‘rapporti esauriti,” which might be translat-
ed as ‘concluded relationships.' For reasons of convenience and legal cer-
tainty, judgments do not affect situations that were already resolved by
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final judgments or claims that are barred by statutes of limitations or the
like. Yet there is an exception to this rule where a final criminal convic-
tion has been entered pursuant to the law now declared unconstitution-
al: the law provides that such a conviction and any related punishment
should cease.

Moving from a simple list of the Court's powers to statistics about its activ-
ities, the limited nature of its powers becomes even clearer. The vast major-
ity of the Court's activity is dedicated to the constitutional review of laws,
overshadowing its other powers, in particular with regard to national-
regional conflicts.

Within this category of constitutional review, particular importance is
assumed by 'incidental’ review or certified questions, which has absorbed
most of the Court's energy during its more than fifty years, and which
therefore deserves the bulk of our attention®

II. EVOLUTION OF THE ITALIAN MODEL OF JUDICIAL REVIEW
2.1. A centralized and concrete model of constitutional review

An analysis of the powers granted by the Constitution and a glance at the
procedures used are indispensable for understanding the mechanics of the
Italian Constitutional Court, yet they are not sufficient for comprehend-
ing the role it plays in the legal system. To this end, one must consider
other aspects, taking account of history and considering the provisions
governing constitutional review in the light of the dynamism of its
jurisprudence.

It is hard to understand the current system simply by looking at the statute
books. Theory traditionally distinguishes between the North American model
(judicial review of legislation’) which is diffuse, concrete, and binding as
between the parties, and the Austrian model (Verfassungsgerichtbarkeit)
which is centralized, abstract, and binding universally. Judged against this
backdrop, the Austrian model clearly had the greatest influence on the
framers of the Italian Constitution.

Undoubtedly, the implementation of Italian system has not maintained the
purity of Kelsen's Austrian model, having introduced some features that
approach the American model of judicial review.

As an initial matter, the centralization of review has been mitigated by
endowing ordinary judges with two important powers: first, as we already
said, the decision whether or not to raise a constitutional question; second,

8 Data about the work of the Court may be found in Celotto A La Corte costituzionale (2004) 11 Mulino; Romboli
R (ed) Aggiornamenti in tema di processo costituzionale (1990, 1993, 1996, 1999, 2002, 2005) Giappichelli; and
on the annual report of the President of the Court, published on the website of the Court: <www.cortecosti-
tuzionale.it>.



the constitutional review of rules that are subordinate to statutes (a power
of review that belongs exclusively to ordinary courts). This peculiarity has
a significant impact on how we classify the Italian system, since it indicates
that it is not an absolutely centralized model of constitutional review, but
rather a model with some features of diffuse review.

Furthermore, the requirements that the question be relevant and explained
by the certifying judge have introduced into the process features similar to
those contained in systems of concrete review, although the Court will
review the constitutionality of the statute, but it will not decide the case:
the decision is up to the ordinary judge, that has to wait (as the ordinary
trial is suspended) the decision on the constitutionality of the statute,
before reassuming the proceeding.

The hybrid nature of the Italian system is highlighted by the Court's prac-
tice which, in some phases, has helped to increase the degree of concrete-
ness of its judgments. In this regard, one can emphasize the following
developments:

a) The drastic reduction of time taken to decide a case and the consequent
elimination of pending questions, that happened in the early 1990s, means
that a constitutional decision increasingly has concrete effects for the par-
ties in the case at bar’;

b) The Constitutional Court has increasingly employed its evidence-gath-
ering powers before deciding questions”. As a result, the Court can better
understand the practical aspects of the question that gave rise to the con-
stitutional challenge, the effects that would flow from the Court's judg-
ment, and the impact of a judgment on the legal system;

c) An interpretative continuum has arisen, in two respects, between the
Constitutional Court and ordinary courts (in particular, the Court of
Cassation and the Council of State). On the one hand, the legal principles
and interpretations of the Constitution provided by the Constitutional
Court acquire force for all legal actors, especially courts that must direct-
ly apply the Constitution or review rules that are subordinate to statutes.
On the other hand, when resolving constitutional questions, the
Constitutional Court tends to address the legal provision in question not
in the abstract, but as it has been concretely applied. The Court tends to
rule on the "living law," or the rule as it has been interpreted in case law.
In this way, there seems to have been a tacit division of labor between the
Constitutional Court and ordinary courts, so that each endorses and
approves the other's interpretation within its own sphere. This tendency
may be broken by the excessive speed of the Court in deciding cases: the

9 On this new phase of constitutional justice in Italy see the essays published in Romboli R (ed) La giustizia cos-
tituzionale a una svolta (1990) Giappichelli.
As I tried to show in my book: Groppi T I poteri istruttori della Corte costituzionale nel giudizio sulle leggi
(1997) Giuffre.
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object of the proceeding may very well be a statute for which the 'living
law' has yet to be consolidated".

One can undoubtedly affirm that the Italian system has evolved in a direc-
tion that blurs the distinction between the two traditional theoretical mod-
els, giving rise to a 'third way' or, perhaps more accurately, to a hybrid sys-
tem that is open to the influences of both great models. As shown above,
the Italian system contains elements from various systems of constitution-
al review: the system is centralized for laws and acts having force of law,
but diffuse when reviewing a subordinate rule; the decisions of the Court
are universally binding when they strike down a law, but are binding only
between the parties when they turn away a constitutional challenge.

2.2. ‘Interpretative’ and ‘manipulative’ judgments and relations with courts
and the legislature

The powers of the Italian Constitutional Court and the process of consti-
tutional review were regulated in the years immediately after the entry in
force of the Constitution and have not changed much since, although it
has to be pointed out that the constitutional review, unlike other judicial
proceedings, is marked by a greater degree of procedural flexibility. This
flexibility arises not from the lack of a dedicated set of rules, but from the
Constitutional Court's freedom to interpret and apply its procedural rules.
The Constitutional Court, unlike other Italian courts, possesses normative
powers with respect to its own proceedings that find expression either in
the adoption of formal procedural rules (that is, ‘rules for proceedings
before the Constitutional Court') or in simple procedural decisions. This
room for maneuver allows the Court to modify its prior practice, or proce-
dural rules themselves, in order to achieve a desired goal, or to more fully
effectuate constitutional values.

This ‘discretion’ enjoyed by the Constitutional Court has divided scholars:
some authors claim that the Constitutional Court's activity should be sub-
jected to established procedural rules that are spelled out with precision,
while others believe that a certain measure of discretion is unavoidable,
given the nature of judicial review. This disagreement mirrors the larger
debate between those who emphasize the judicial nature of constitutional
review and those who instead focus on its necessarily political nature'.

In this way, the Constitutional Court has revamped its own procedural
tools, primarily through interpretation rather than rulemaking. The Italian
Constitutional Court has shown most creativity in the effects of its own
decisions, especially in their effects on the legal system.

11

\, See Pugiotto A Sindacato di costituzionalita e “diritto vivente" (1994) Cedam.

This debate has been summarized in the essays published in Romboli R (ed) La giustizia costituzionale a una
svolta (1990) Giappichelli.



The Constitution and statutes govern only the structure and effects of
judgments that accept or reject a constitutional challenge. The rich variety
of judgments that characterize the Italian constitutional system arise from
the creativity of the Court, which has found ways to solve problems not so
much by drawing on abstract theory, but on the necessity to respond to
specific practical needs.

In particular, the various types of judgments arise from the necessity, rec-
ognized by the Constitutional Court, to consider the effects of its decisions
and to calibrate their impact on the legal system and on other branches of
government, in particular on Parliament and the judiciary®.

This result was made technically possible by the theoretical distinction
between ‘disposizione’ and ‘norma,’ or legal 'texts' and ‘morms'". A 'text’
represents a linguistic expression that manifests the will of the body that
creates a particular legal act. A ‘norm,' on the other hand, is the result
of a process of interpreting a text. By use of hermeneutic techniques, one
can derive multiple norms from a single text or a single norm from mul-
tiple texts. This distinction between text and norm is particularly impor-
tant in that it permits the separation of the norm from the literal mean-
ing of the text, in a way cutting the umbilical cord that link them at the
moment the text is approved. This distinction allows the system to
evolve, facilitating the interpreter's creative activity and helping to
reduce the ‘destructive’ activity of the Court, with its consequent gaps in
the legal system, giving it the ability to operate with more surgical pre-
cision.

A. Relationship with the courts

The need to establish a relationship with the courts, which are charged
with interpreting statutory law, has led the Constitutional Court to issue
two kinds of decisions, ‘corrective’ decisions and ‘interpretative’ decisions
(which can come when the Court either strikes down or upholds a law).
These two kinds of decisions have allowed a division of labor between the
ordinary courts and the Constitutional Court and have mitigated conflicts
that arose during the Court's early years.

a) With its so-called ‘corrective’ decisions, the Constitutional Court avoids
the merits of the constitutional question. It limits itself to stating that the
statutory interpretation of the certifying judge is incorrect, in that he failed
to consider either the teaching of other courts, a consolidated interpreta-

3 On this judicial creativity see Pinardi R La Corte, i giudici ed il legislatore. Il problema degli effetti temporali
delle sentenze di incostituzionalita (1993) Giuffré; Pinardi R L'horror vacui nel giudizio sulle leggi. Prassi e tec-
niche decisionali utilizzate dalla Corte costituzionale allo scopo di ovviare all'inerzia del legislatore (2007)
Giuffré.

On this distinction see Crisafulli V Lezioni di diritto costituzionale, vol.2, La giustizia costituzionale (1984)
Cedam.
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tion of the law in question, of the plain meaning of the text or, increasing-
ly, of a possible interpretation that would conform to the Constitution.

b) With ‘interpretative’ decisions, the Constitutional Court adopts one of
the possible interpretations of the challenged text, choosing one that is
either consistent with the Constitution (i.e., a sentenza interpretativa di
rigetto) or one that is contrary to the Constitution (i.e., a sentenza interpre-
tativa di accoglimento).

In particular, in the absence of ‘living law," the Court proposes to the
courts an interpretation that would render the statute consistent with the
Constitution, thereby saving it from unconstitutionality. With such an
interpretative judgment that ‘rejects’ a challenge, the Court reaches the
merits and declares the challenge ‘unfounded' insofar as the law can be
attributed a meaning consistent with the Constitution, which is different
from the one given it by the certifying judge or the petitioner. Among the
possible meanings of the text, the Court chooses the one that is compati-
ble with the Constitution, putting aside those which could conflict with the
Constitution.

Such an interpretation offered by the Court is not, however, universally
binding. It is effective only insofar as its opinion is persuasive or its author-
ity as constitutional arbiter is convincing. A legal duty is created only in
relation to the judge who raised the question. In the case at bar, the norm
cannot be applied according to the interpretation initially proffered by the
judge in the certified question.

c) Faced with this tendency of judges to ignore legal interpretations
offered by the Court, the Court has discerned a need to overcome the
structural limits of interpretative judgments that reject a challenge. It has
therefore issued interpretative judgments that accept a challenge. In such
judgments, the Court chooses among the possible meanings of a norm and
declares unconstitutional the one that is incompatible with the
Constitution. All other possible meanings of the text remain available; the
interpretative approach is similar to that of the kind of judgment discussed
just above, but the practical effects are different. With interpretative judg-
ments that accept a challenge, the Court does not eliminate the text from
the legal system, but only one of the norms to which the text could give
rise. The text, in other words, continues to be applied and is therefore
effective, except for the norm deemed unconstitutional.

B. Relationship with the legislature

While ‘interpretative’ judgments seem designed to address the relationship
between the Court and ordinary courts, other sorts of decisions have
instead affected the relationship between the Court and the legislature.



a) An especially delicate issue has been the use of ‘additive’ judgments,
whereby the Court declares a statute unconstitutional not for what it pro-
vides, but for what it fails to provide. In this way, the Court manages to
insert new rules into the legal system, which cannot be found in the statu-
tory text. This kind of decision runs contrary to Kelsen's model of consti-
tutional review, according to which a constitutional court ought to be a
‘negative legislator.” With these judgments, the Constitutional Court trans-
forms itself into a creator of legal rules, thereby playing a role that in our
system belongs principally to Parliament. Yet in many cases, the mere nul-
lification of an unconstitutional law would not solve the problem posed by
the constitutional question, and the addition of a missing rule is the only
way to remedy the violated constitutional value and, therefore, offers the
only way for constitutional law to perform its task.

A first effort to limit the creative impact of such judgments is the rule that
they are appropriate only where it is said, to use a poetical metaphor, that
the judgment inserts only ‘rime obbligate,” or 'obligatory verses,' into a
statute. That is, the norm proposed by the Court is logically necessary and
implicit in the normative context, thereby eliminating any discretionary
choice.

b) A second effort to eliminate the interference with the parliamentary
realm implied by these judgments has led, in recent years, to the develop-
ment of slightly different judgments, which are described as adding only
‘principles’ rather than norms. These are known as ‘additive di principio.’
In these decisions, the Court does not insert new rules into the legal sys-
tem, but only principles that the legislature must implement with statutes
that are universally effective. In its opinions in such decisions, the Court
indicates a deadline within which the legislature must act and sets forth
the principles it must follow. In this way, a single decisional tool manages
to combine the contents of an ‘additive’ judgment with a sort of ‘delega-
tion' order, in order to reconcile the immediacy of the Court's ‘acceptance’
of the constitutional challenge with the preservation of the legislature's
discretion. These judgments pose greater problems with regard to their
effectiveness vis-a-vis ordinary judges. Although in most cases it is consid-
ered that legislative action is needed to apply the principle, in some cases
judges have considered themselves capable of applying the Court's deci-
sion to arrive at a rule governing the case at bar.

c) Another type of decision born of the necessity of caution in relation to
the legislature is the so-called 'admonitory’ decisions or ‘doppie pronunce’
- what one might call ‘repeat or follow-up judgments." The Court has
resorted to these tools when it has faced highly politicized questions. In
these cases, it has preferred to bide its time and hint at its decision that
the challenged norm is unconstitutional, without explicitly declaring it so.
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The Constitutional Court has introduced a logical split between its judg-
ment and its opinion: The former announces that the constitutional ques-
tion is 'inadmissible’; the latter, however, clearly indicates that the consti-
tutional doubts are well-founded. Structurally, ‘doppie pronunce’ imply that
in the first instance the Court will reject the certified challenge, asking the
legislature to act. If Parliament does not act and the question is raised
again, the Court will respond with a judgment that accepts the constitu-
tional challenge, declaring the law unconstitutional.

d) Finally, the highly political nature of some issues, combined with the
need to balance the defense of social rights against the state's financial cri-
sis, have obliged the Constitutional Court to modulate the temporal effects
of its decisions that strike down laws as unconstitutional. In this way, the
Court tries both to assure that the Government and Parliament have the
time needed to fill the gap created by its nullification of a law, and to strike
a balance between the constitutional rights central to the social welfare
state and the scarcity of economic resources.

This problem is not unique to the Italian legal system. Comparative law
offers several solutions. The Austrian Constitutional Court can postpone
the effects of a judgment nullifying a law for up to one year, thereby let-
ting parliament regulate the area and avoid legal gaps. The German feder-
al court can also declare laws simply ‘'incompatible’ (Unvereinbarkeit),
without declaring them nullified, or can declare that a law is 'still' consti-
tutional. In that case, the law is declared only temporarily constitutional.
The court retains its power to declare the law unconstitutional if the leg-
islature does not modify the law to conform to the court's judgment.

In Italy, by contrast, the temporal effects of judgments that accept a con-
stitutional challenge are rigidly established. The Constitutional Court has
tried, through its case law, to spread over time the effects of its decisions
in two ways. First of all, it has imposed limits on the retroactive effects of
its decisions accepting constitutional challenges (in order, for example, to
protect certain trial proceedings) through what have been labeled judg-
ments of ‘supervening unconstitutionality.” In these cases, the norm is not
nullified ab initio, but only from the moment at which it becomes defec-
tive. The simplest example is when a new constitutional norm takes effect,
but one could also imagine a change in the economic or financial environ-
ment, in social attitudes, or in a more general change in conditions that
leaves a norm incompatible with the Constitution.

Finally, the Court can postpone the effects of a declaration of unconstitu-
tionality (for example, where judgments lead to expenses for the public
treasury), leaving the legislature a fixed amount of time to act before the
statute is nullified. These are decisions of ‘deferred unconstitutionality,’
where the Court itself, based on the balancing of various constitutional val-



ues, pinpoints the date on which the law is nullified. Such decisions pose
serious problems of compatibility with the Italian system of constitutional
review, in that they do not affect the case at bar, thereby detracting from
the concrete nature of review that characterizes the system.

ITI. The main stages of development of Italian constitutional review
in the last fifty years

To evaluate the role played by the Constitutional Court in the Italian con-
stitutional system, its relationship with other branches of government and
with parliamentary democracy, one can delineate (at the risk of oversim-
plification) several stages in its development®.

3.1 Promotion of reforms

The first period (from the 1950s, when the Court was established, to the
early 1970s)'® could be described as ‘implementation of the Constitution' or
‘promotion of reforms." This period was characterized by the central role
played by the Constitutional Court in the modernization and democratiza-
tion of the Italian legal system, as well as in the affirmation of the values
contained in the new republican Constitution. In this process of systemic
reform, the Court acted as a stand-in for Parliament, which was slow and
timid in modifying statutes inherited from earlier times. In this phase, the
Constitutional Court took on what might be described as a 'didactic’ func-
tion, in that it breathed life into the Constitution's principles and brought
them to the attention of society, as well as a catalyzing function, as it
renewed the legal system by eliminating norms contrary to the Constitution.

The Constitutional Court found itself constantly filling in for Parliament,
which pursued statutory reform slowly and hesitatingly, and found itself in
conflict with the highest levels of the judiciary, in particular with the Court
of Cassation and the Council of State, according to whom programmatic
constitutional norms did not provide grounds for judicially reviewing legis-
lation. Beginning with its first judgment (n. 1 of 1956), which constitutes a
landmark in Italian constitutional law, the Court affirmed the binding nature
of all constitutional norms (thereby overriding the classic distinction
between perceptive and programmatic norms), specifying their binding
character not only in relation to the government, but also private parties,

15 We will follow the periods proposed by Cheli E II giudice delle leggi (1996) Il mulino 1996. The decisions of

the Court are available on its website, already quoted supra at note 8, and on the website <www.giurcost.org>,
where it is possible to search for subject or words.
The Constitutional Court was established only in 1956, with a delay of eight years. The difficulty of establish-
ing the Court was due to the resistances of the government that tried to avoid the counter majoritarian limita-
tion always determined by the constitutional justice. During this period of time, according to the VII transition-
al rule of the Constitution, the judicial review was up to the ordinary courts, following the decentralized sys-
tem. The lack of the 'constitutional sensibility’ of the ordinary judges explains the little amount of cases in
which a statute was set aside because unconstitutional.
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and reiterated its power to review laws that predated the Constitution. In
this way, thanks also to the stimulus provided by progressive elements of
the judiciary, which raised numerous constitutional challenges to laws
enacted before the Constitution concerning liberty as well as social and
economic rights, the Constitutional Court was able to purge the legal sys-
tem of numerous unconstitutional norms dating to the nineteenth century
as well as to the fascist era. Worthy of note are the Court's actions to pro-
tect personal liberty (such as its judgments in connection with the public
security law of 1931 and the old system of unlimited pretrial detention),
freedom of expression (which was purged of the worst lingering traces of
fascism, the multiple permits to be obtained from the police), freedom of
assembly (the Court declared unconstitutional a law that required prior
notice for assemblies in public places, judgment n. 27 of 1958), and gender
equality (the Court declared unconstitutional, in judgment n. 33 of 1960, a
1919 law that excluded women from a vast array of public positions).

In this initial phase, the Constitutional Court was considered, both by legal
scholars and public opinion, the principal (if not the only) interpreter and
defender of the Constitution and of the values it embodied. It is this stage
that explains how the Constitutional Court garnered its authority and pres-
tige within the Italian government, even though it was a body created out
of nothing by the Constituent Assembly, and laid the foundations of its
legitimacy.

3.2 Mediation of social and political conflicts

The second stage ran from the mid-1970s to the mid-1980s and has been
described as that of 'mediation of social and political conflicts." This was a
period in which, after the 'cleansing’ of preconstitutional legislation, the
object of constitutional review was no longer preconstitutional legislation,
but recent laws that had been drafted and approved by the republican
Parliament. For this reason, the Court took on a more politicized role char-
acterized by balancing techniques, essentially in the search for equilibrium
and mediation among the various interests and values involved in constitu-
tional questions. The Court slowly changed the nature of its judgments. No
longer was it simply a question of applying the traditional syllogism that
compared an inferior norm to a superior one. Instead, it became a matter of
considering all the constitutional values at stake; of weighing them and
establishing not which would prevail, but what was the best balance possi-
ble among them. In sum, one can say that at this stage the Constitutional
Court evaluated the choices of the legislature; its exercise of discretion, to
determine whether it had adequately taken into account all the values and
constitutional principles that might affect a certain issue. This operation was
made technically possible by an evolving interpretation of the equality prin-



ciple. From article 3 of the Constitution, according to which all are equal
before the law, can be drawn a duty of reasonableness for the legislature, so
that it not only must regulate different situations differently, but also must
not use arbitrary criteria. In order for a norm not to be unconstitutional, one
must avoid contradictions between the goals of a law and the concrete nor-
mative rules, between the objective pursued and the legal tools used to
achieve it. In sum, one must avoid irrational contradictions between the
goals of the law and the content of its text. In these years, the Court acted
in numerous areas that characterize a secularizing society. It is enough to
mention its judgments regarding divorce, abortion (see judgment n. 27 of
1975, which sought to strike the difficult balance between protecting the
fetus and safeguarding the mother's health), church-state relations, family
rights, the right to strike (the Court declared political strikes unconstitution-
al), and numerous issues connected with the right to work and social wel-
fare. In this way, the Court struck down what it termed ‘unjustified discrim-
ination' in the salaries of public employees (judgment n. 10 of 1973), upheld
the "Workers' Statute' (judgment n. 54 of 1974), and issued innumerable
additive judgments that increased state spending that aimed at equalizing
(upward) the system of state welfare and wage payments. Emblematic of this
stage are also the many decisions concerning radio and television, decisions
in which the Court found itself hounding and scolding the legislature in the
name of freedom of expression, yet without ever succeeding in completely
guiding its choices into conformity with the Constitution (see, among the
many decisions, judgment n. 202 of 1976, which definitively opened the
doors to local radio and television broadcasting).

3.3. The elimination of the case backlog

Paradoxically, the Constitutional Court's tremendous success during the
first stages of its activity turned out to be one of the principal factors that
rendered the system of constitutional review ineffective. The massive quan-
tity of questions raised has made it rather difficult to issue decisions at an
acceptable pace. The increase in the number of questions gave rise to a
significant backlog and a prolongation of the process. This spiral threat-
ened not only to swamp the Constitutional Court, but also to impair its
institutional function. The time factor, the length of the proceeding, is cru-
cial for the impact of constitutional decisions on the legal system.
Fortunately, the members of the Court, aware of these risks, dealt with this
problem in the late 1980s through a series of reforms of the Court's proce-
dural rules. These reforms gave rise to a third stage known as "operational
efficiency” that ran from the mid-1980s to the mid-1990s. The main goal of
this new phase was to reduce the time taken for a constitutional decision
and the number of pending questions, through declarations of inadmissi-
bility in summary orders (ordinanze) of a large number of questions that
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were obviously inadmissible or frivolous, as well as through the selection
of cases on which to focus the Court's attention. To this end, the
Constitutional Court adopted numerous procedural innovations (organiza-
tion of work, streamlining of debate, deciding cases by summary order,
etc.) that helped to reach these goals. At the beginning of the 1990s, the
number of pending questions was significantly lower and the length of
constitutional review had become nine months.

In order to reach this result some sacrifices had to be made, as pointed out
by scholars who during these years focused their attention on constitution-
al procedure. For example, the number of decisions increased, but often at
the expense of more summary opinions. The method for organizing work
reduced the collegiality of decision-making and the importance of the par-
ties' contributions, simultaneously increasing the procedural discretion of
the Constitutional Court. In sum, operational efficiency does not always
equate to effective decision-making. Insufficiently explained opinions are
less persuasive and carry the risk of reducing consensus, both among
scholars and the public, about the decisions of the constitutional tribunal
and, as a consequence, of reducing its legitimacy. Various procedural ideas
have been advanced to promote more carefully reasoned opinions, in par-
ticular the introduction of dissenting opinions. Likewise, some have pro-
posed allowing interested parties to participate in constitutional proceed-
ings even though they are not involved in the lawsuit giving rise to the
constitutional question, in order to offer the Court more viewpoints in eval-
uating constitutional claims. Yet none of these attempts has produced any
change in constitutional procedure.

3.4. The Court during the “transition years"

Once that the case backlog has been eliminated, the [talian system of con-
stitutional review has entered a new stage, whose features are still unclear.

First, the brief time that passes between when a question is raised and
decided means that the object of the Court's review is ever more frequent-
ly a law that has just been adopted: that is, laws that are supported by a
current political majority. This rapidity has important consequences for the
relationship between the Constitutional Court and Parliament as well as
the judiciary. As for the former, the Court is inevitably drawn into current
political conflicts. When politically and socially important issues are at
stake, connected with recently approved laws that are often the result of
delicate compromises and grand debates, it is unavoidable that the Court's
decisions are politically influenced and that its legal judgments are viewed
both by the public and scholars as decisions of mere political convenience.
The difficulties in these cases are obvious. In order to preserve the deci-
sions' authority, the Court's opinions take on special importance, particu-



larly in their ability to persuade on the rhethorical rather than the logical
level. As for the latter aspect, that of relations with the courts, the Court's
rapid turnaround and the fact that it confronts 'new’ laws means that the
Court is forced to rule on the constitutionality of laws that have not yet
received a consolidated judicial interpretation, the so-called 'living law.’
The Court is therefore called upon to perform the task of interpreting the
law subject to review, a task that belongs to the judiciary rather than the
Constitutional Court. This raises afresh the problem of relations with the
judiciary that the use of the ‘living law' was thought to have overcome.

Second, the constitutional tribunal finds itself interpreting constitutional
texts that embody principles of the welfare state, that is, that recognize
social rights, in an environment marked by the financial crisis of the state
and by economic austerity policies. The Court is trapped between Scylla
and Charybdis: between the danger of abdicating its role of supreme guar-
antor of the Constitution and the rights it protects, and the danger of pro-
voking serious economic repercussions with its decision. The Court's con-
cern for the financial consequences of its decisions is readily perceptible
from a survey of its activity. Indeed, it frequently issues evidence-gathering
orders to acquire information about the costs of possible judgments strik-
ing down laws. Furthermore, a look at the Court's case law shows its ten-
dency to significantly reduce, compared to the earlier stages, the number
of decisions based on the principle of equality and designed to equalize
unequal situations upward. On the contrary, on some occasions the Court
has chosen the opposite path; faced with challenges raised in the name of
equality, it has decided to equalize the situations downward, raising before
itself sua sponte the question of the constitutionality of the baseline offered
by the certifying judge (the tertium comparationis). This was the situation
with regard to the personal income tax on pensions of parliamentary
deputies. The favorable treatment only they received was invoked as the
baseline due to all citizens in a case involving the income of employees.
The Court did not hesitate to question sua sponte the favorable treatment
accorded to pensions, and declared them unconstitutional. (n. 289 of 1994).

In hopes of balancing these two goals - on the one hand to fulfill its role
of constitutional guardian, in particular of social rights, and on the other
not to directly create state budgetary burdens without adequate financial
support - the Constitutional Court has from the mid-1990s developed the
innovative decisional techniques mentioned earlier, in particular judg-
ments that ‘add principles’ rather than norms. These decisions are aimed
at recognizing rights, but leaving it to the legislature to choose the means
for implementing them and the funds to meet their costs. Illustrative of this
tendency is judgment n. 243 of 1993. In that decision, the Court declared
unconstitutional norms that excluded cost-of-living adjustment from the
calculation of severance pay benefits, but held that its decision could not
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take the form of the mere nullification of a law, or of an additive judgment.
Rather, it fell to the legislature to choose the appropriate means, 'in view
of the selection of economic political choices needed to provide the nec-
essary financial resources.'

Third, the constitutional reform of the State-regions relationship in 2001
determined an unexpected increase in the number of direct complaints.
The consequence was an increase in the number of decisions enacted in
this kind of review, that grew from 2% in 2002 till 24, 41% in 2006. For some
years (between 2003 and 2006), most of the activity of the Court was devot-
ed to the solution of problems of division of competences between differ-
ent levels of governments, more than to the guarantee of fundamental
rights.

Finally, the current stage of constitutional jurisprudence is occurring in an
unstable political and institutional context characterized, since 1992, by the
weakening of the established balance of political power, with the collapse
of the old party system, the change in the electoral system, the birth of
alliances and alignments that have not yet sufficiently consolidated their
positions, and the emerging, after forty years of a consecutive political sys-
tem, of a majority system based on the alternation in government of two
main coalitions.

These elements determined an increase in the political role played by the
Court. There has been an increase, both quantitative and qualitative, in
the powers of the Constitutional Court with strong political ramifications,
such as those related to conflicts over the attribution of powers among the
branches of government and the admissibility of referenda to repeal laws.
As a result, there has been a tendency to emphasize the Constitutional
Court's role as an arbiter in political and constitutional conflict, a role from
which the Court has not sought to extract itself. In this vein, it is worth
noting its judgment concerning votes of no-confidence in individual min-
isters (which the Court found constitutional, even in the absence of express
constitutional provisions, on the ground that they are inherent in the form
of parliamentary government: judgment n. 7 of 1996); the cases regarding
decree-laws (the Court went so far as to declare the unconstitutionality of
reissuing them, in judgment n. 360 of 1996, because they violate legal cer-
tainty and would change the structure of government; see also n. 171 of
2007); the case law governing the immunity of parliamentary deputies for
statements made in the performance of their official functions (in this
regard, after many years of uncertainty, the Court annulled a parliamen-
tary vote of immunity deemed to have been adopted in the absence of any
functional nexus between the declaration of the deputy and his parliamen-
tary activity: judgment n. 289 of 1998); the case related to the power of
mercy of the President of Republic and his relationship with the Minister
of Justice (judgement 200 of 2006, in which the Court ruled that this is a



typical presidential power and that the Minister cannot influence the deci-
sion); the case regarding the immunity of the higher power of the state
(judgment n. 24 of 2004, in which the Court ruled the unconstitutionality
of the statute that determined a complete immunity).

In this difficult stage, marked also by the need, more and more widely
acknowledged, to amend the Constitution, the traditional sources of legit-
imacy of the Court seem weaker than in the past. In order to preserve its
legitimacy and to defend itself from an increasing aggressive political
power, the response of the Court follows main paths.

First of all, the Court tries to decentralize at maximum its work, involving
more deeply than the European model of judicial review provides ordinary
judges in constitutional review, in order to share with them the task of safe-
guarding the constitution. Before referring a question to the constitutional
court, an ordinary judge is expected to look for an interpretation of the
statute that will preserve its constitutional validity. By now, although ordi-
nary judges do not have the power to disregard statutes on constitutional
grounds, they have the power to interpret them so as to make them cohere
with the constitution. But everyone knows how difficult it is to identify the
conditions that a reading of a statute must satisfy to be qualified as “inter-
pretation”, and the relationship with the text of the statues does not help.
The European model is thus based on an instable distinction between the
power to interpret (for ordinary judges) and the power to set aside (for the
constitutional court): in Italy the border is changing, in favor of judiciary,
by request of the Constitutional Court itself.

Secondly, the Court looks every day more at the supranational jurisdic-
tions. The shift of the Italian case-law at this regard in 2007 and 2008 was
amazing. In the judgments n. 347 and 348 of 2007 the Court established
that the ECHR and its interpretation given by the European Court of
Human Rights are ‘intermediate law' (norme interposte) which falls in-
between the mere Statute and the Constitution and can be used as param-
eters in reviewing the constitutionality of a national statute. In the judg-
ments n. 102 and 103 of 2008 the Court defined itself for the first time as
a 'court or tribunal of a Member State' for the purposes of art. 234 (former
Art. 177) of the EC Treaty, in order to apply to the European Court of
Justice and ask for a preliminary ruling on the interpretation of
Community law. It should be remembered that in its previous case law,
particularly in the ordinance n. 536/1995, the Italian Constitutional Court
had always excluded in broad terms that possibility.

Both tendencies imply a transfer of power from Constitutional Court to
other bodies: ordinary judges from one hand, supranational judges from
the other hand. The Court chooses to dismiss many of its powers, to
become ‘the last resort’ of the Constitution face to extraordinary attacks.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

135



136

TANIA GROPPI. UNIVERSITY OF SIENNA

Thus, as a consequence of this evolution, the very question today in Italy
concerns the future of the centralized national constitutional justice. The
search for legitimacy, in the end, may determine its impoverishment and
even its disappearance.

The price to be paid in the name of legitimacy seems to be too high.
What's more, there are no guarantees that the legitimacy of judiciary or of
the supranational courts is better established. Thus, it does not seem to be
a fair solution to discharge the weight and the responsibility of judicial
review of legislation over them. The Constitutional Court, with its visibili-
ty, its history, its roots and its powerful resources is still more suitable in
order to face the "democratic objection”.

PE3IOME

Koncrurynuonnemt Cyp Mrtaruu OblA 0CcHOBaH B 1948 ropy. OH cuuraeTcs
OCHOBHBIM TOAKOBATEAEM M 3AIIUTHUKOM KOHCTUTYIIMM U OTpPa’kKeHHBIX B
HeHl IIeHHOCTel. MHOrne MCCAEAOBATEAU CUMTAIOT, YTO OAHOM U3 OCHOB-
HBIX 00s13aHHOCTeN CyAa SIBASIETCS yCTaHOBAe€HHe OaraHCa MeXKAY IIOAUTH-
Kou u npasoM. Iloanomounsa Korcrurynuornnoro Cyaa 3a IIOCA€AHEE Bpe-
Ms 3aMeTHO M3MEHUAUCHh KaK KOAWYECTBEHHO, TaK U Ka4eCTBEHHO.

Poab Koucturyrnmonnoro Cyaa 3aKArO4aeTcss Takke B ToM, 4TO CyA BBIC-
TymlaeT B KavyeCcTBe OpOWTpa B MOAUTUYECKUX W KOHCTUTYIIMOHHBIX KOHQ-
AnkTax. Cyp cTapaeTcs AElleHTPaAu30BaTh CBOIO AESITEABHOCTH M PacIlu-
PUTHb ee IO CPaBHEHWIO C MOAEABIO €BPOIEHCKOTO ITPAaBOBOTO KOHTPOAS,
IIPUBAEKAs CyAeH CYAOB OOIIEel IOPUCAUKIIUN B KOHCTUTYIIMOHHBIE OOCYXK-
AeHUs, 9TOOBI PelIUTh C HUMM 3aAavy rapaHTUPOBaHUS KOHCTUTYIUMN.

HNTarbgHCKasA CACTEMA COAEP’KUT 3A€MEHTHl PA3AMYHBEIX CHUCTEM KOHCTHUTY-
LIMOHHOIO KOHTPOAd. CylllecTByeT I[eHTPaAM30BaHaHas CUCTeMa 3aKOHOB U
aKTOB, UMEIOLINX CUAY 3akoHa. [1o cpaBHEHHIO C APYTUMHU MOAEASIMU KOHC-
TUTYLIMOHHOM ocTulmy, norHoMounsa KorctutynuonHoro Cyaa SBHO OTpa-
HUYEHBI.

Heo6x0AMMOCTE YCTaHOBAEHUSI OTHOIIEHUUW MEKAY CYAAMH, KOTOpPEIE OT-
BETCTBEHHBI 3@ TOAKOBAHWE CTATyTHOTO 3aKOHAQ, CTaira MPUYUHOU TOTO,
uyro KoHctuTynuoHHBIN Cyp IpUHUMAaET ABAa BHUAAQ PelIeHUN: "KOppek-
TUPYIOIINE pelIeHUs W HWHTEPIPEeTUPYVIoUNe pellleHUud. EcTh psp pelre-
HUI, KOTOPHEIE ONPEAEASTIOT NPOIEAYPY KOHCTUTYIIMOHHOTO KOHTPOAS.




OYHAAMEHTAABHBIE
KOHCTUTYLLMUOHHBIE IEHHOCTU
KAK ®AKTOP CTABUABHOCTHA
KOHCTUTYLHLMOHHOI'O CTPOA

BAAAVNMUP MOKPAK

unen Hayuno-xouncyassmamueHnozo cogema
Koncmumyyuonnoeo Cyoa Pecnybauxku Moadoea

Kaxxpasa coBpeMmeHHasgs KOHCTUTYIIMS B TOM HMAU MHOU (QOpPME COAEPIKUT
dyHAaMeHTaAbHBIE II€HHOCTH, OTPa’kaloliuecss B OCHOBAX KOHCTUTYIIMOH-
HOTO cTposl. Takas opueHTaIus Ha (popMHpOBaHKe KOHCTUTYIIMOHHOM ro-
CYAQPCTBEHHOCTH, IIPABOBOI'O T'OCyAApPCTBaA O6yCAOBAeHa OO BLEeKTUBHLIMU
NOTPeOHOCTIMHU OOILIECTBEHHOTO U MOAUTHYECKOTO PA3BUTUS COBPEMEHHO-
T'O TOCYyAAPCTBA, LEeAsIMU U 3daAd9aMU YTBEPXXACHUA ITPUHITUIIOB CBO6OABI n
IIpaBa B JKU3HU OOIeCTBa U IOCYAQPCTBA, IOCTPOEHMS IIEAOCTHOM CHCTe-
MBI COITMAABHO-IIPABOBBIX OTHOIIIEHUN U UHCTUTYTOB, HO,A,‘-II/IHeHHOI‘/JI HpaB-
CTBE€HHBIM M KOHCTUTYIIMOHHBLIM BEACHUAM. B OCHOBY 3TOM CHCTEMBEI 3aK-
AAABIBAIOTCS OCHOBOIIOAQTAIOIINEe PEryAaTOPHI, KOTOPhIe COAEUCTBYIOT 3aK-
penAeHtIo B OOIeCTBEHHOUW IpaKTHMKe U IIPABOCO3HAHUU CTaOUABLHBIX,
CIIPABEAANBLBIX, I'YMAHHBIX W IIPABOBBIX CBsI3en MeXAY YeAOBEKOM, I'DaXk-
AQHCKUM OOIIEeCTBOM U TOCYA@PCTBOM.

OCHOBEI KOHCTUTYIITMOHHOT'O CTPOS - 3TO KAIOYEeBbIe KOHCTUTYIIMOHHO-IIPA-
BOBLI€ IIPDUHITUIILI, OIIPEACANSIONINEe 1M 3aKPEIIAdIoIe O6I.U;eAeMOKpaTI/I‘-IeC-
Kue, O6LH€].1;I/IBI/IAI/IBOBE:\HHBI€ IIEeHHOCTH.

K HEIIPEAOKHBIM O6HleAeMOKpaTI/I‘IeCKI/IM IODEeHHOCTAM OTHOCATCA TaKHue
IIPUOPUTETEI, KaK:

- 4YEeAOBEK, ero IpaBa M CBOOOABI M 005S3aHHOCTH OCYAAPCTBa PearbHO
o0eceuyuTh UX pPeanmn3anuio, I‘yMaHHBII‘/JI CTaTyC 4YeAOBeKq, IIpu KOTO-
POM OH caM, ero mpaBa M CBOOOABI SIBASIIOTCS BBICIIEM COIIMAABHOM
IIeHHOCTBIO, PAaBEHCTBO BCeX IMepeA 3aKOHOM M IIPaBO Ha PABHYIO 3a-
HIIUTY 3aKOHOM;

- BEpPXOBEHCTBO IIpaBd B CMEICAE BCQOGLLIefI IIOAUNHEHHOCTH eMYy H OC-
HOBaHHOM Ha HeM KOHCTI/ITYI_[I/II/I, oIrpepeneHMre ee KaK BBICHIEero 3aKo-
Ha W IIOAYMHEHHOCTU e BCceX MHLIX HOPMATUBHO-IIPABOBAIX AKTOB;

- IOAUTHUYECKUHU MTAIOPAAN3M, BKAIOUAS TaPAaHTUU MHOIOOOpasusi IOAUTH-
YEeCKOU KM3HU U CBOOOAHOTO YYaCTHS I'Pa’KAQH B IIOAUTHYECKOM IIPO-
mmecce;
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- o0lIMe IPUHIMIBL AeMCTBUS MeXaHN3Ma roCyAapCTBEHHOM BAACTH, Ca-
MOCTOSTEABHOTO (DYHKIIMOHUPOBAHUS OPTaHOB I'OCyAApCTBa U UX B3a-
MMOAEMCTBUS, OCHOBAHHBIX Ha MPUHITUTIE PA3AEA€HUS BAACTEHM, UCXOA-
HBIM TTyHKTOM KOTOPOTO SIBASIETCSI TIPUHITATI HAPOAOBAACTHS, CYBEPEeHH-
TeTa HapoAa, KOTOPBIM AeAeTUPYyeT BAACTHBIE IIOAHOMOYMS OpraHaM ro-
CYAQPCTBa;

- CO3AaHKE YCAOBHUUM UM rapaHTHUM AAS CAMOPA3BUTHUA TPA*KAQHCKOIO 00-
IIeCTBa, 00eCIIeYnBaIOIIUX CBOOOABI U CAMOYIIPABACHUE;

- MHOrooOpasue H CBOOOAA IKOHOMHYECKOU AEATEABHOCTH, TapaHTHUU
IIpaBa COOCTBEHHOCTH U PABEHCTBO IOPHAMYECKOU 3aIIUTHI BCeX POopM
CcOOCTBEHHOCTH;

- IEeAOCTHOCThb M YCTOﬁHHBOCTB KOHCTUTYITUOHHOTO CTpPOS, He3bIOAe-
MOCTB €ro OCHOB U WX BEPXOBEHCTBO.

YeTKasi KOHCTUTYIIMOHHO-IPABOBasA perAaMeHTallusi OCHOB KOHCTUTYIIMOH-
HOTO CTPOSl U COAEPIKAIUXCS B HeM KOHCTUTYILIMOHHBIX II€HHOCTEN HMeeT
OI'POMHOEe 3HaueHUe AAS ONTHMAALHOIO (PYHKIIMOHUPOBAHUS BCEX T'OCYAApP-
CTBEHHBIX MHCTUTYTOB. KOHCTUTYIIHS C 3aKpENAEHHBIMU B Hell (pyHAAMEH-
TAABHBIMU IJ€HHOCTSIMU MOJKEeT BBIIIOAHSATH CBOIO (PYHKIIMOHAABHYIO IIPEA-
Ha3HAYEeHHOCTh IIPU YCAOBUM CTaOMABHOCTH ee IOAOKEeHUM, HaAWdus IIpa-
BOBEIX IIPOIlEAYP, He AOIIYCKAIOIIMX YacTOro BHeCeHUs M3MeHeHUU B ee
TekcT. Ocob0 Ba)kHOe 3HaueHUe uMeeT obecliedeHre CTaOUABHOCTH OCHOB
KOHCTUTYIIMOHHOTO CTPO¢, IMTOCKOABKY OT 3TOTO B 3HQUUTEABLHOI Mepe 3aBU-
CHUT CTabUABHOCTb caMol KoHcTuTynuu.

Aro6asi KOHCTUTYINSA, IOMUMO ee IOPUANYECKOMN CYIIHOCTH Kak OCHOBHO-
ro 3aKoHa TrOCYAApCTBa, HMMeeT TaKyke COIIMAAbHO-IIOAUTHUYECKYIO CYIII-
HOCTb. OTO 3aKAIO4YaeTcd B TOM, 4TO KOHCTUTyIUS NIpPEACTaBASeT COOOU
Kak OBl OTpa>keHHe COOTHOIIEHMWS TOAUTUUYECKUX CHUA, CAOJKUBIIIEeCS Ha
MoMeHT npuHATUsa KoHcTutynum. KoHCTUTYIIUSA NpeacTaBAsieT coboM om-
PEeAEAEHHBIU OOIIECTBEHHBIM AOTOBOP, B KOTOPOM COIAACOBaHbLI ITOAUTH-
YyeCcKHue MHTepeChl Pa3AMUYHBIX CAOEB OOIIeCTBa.

Ka>xpad yacTh OOIIECTBa, COIMAABHBIU CAOM, TEePPUTOPUAABHAY, HAINO-
HaAbHasI, 3THUYECKAs, PeAUTHMO3Hasl UAM MHAas 4aCcTh OTCTAauBaeT B ITOAUTH-
yecKol 6opbOe CBOU COIIMAAbHBIE MHTEpechl, U CTelleHb, B KOTOPOM UX
yA@eTcs COTAacOBaTh, IOAyYaeT OTpakeHue B KoHcTurynuu. be3 Takoro
COTAQCOBAHUSA B OOIleCTBE HEBO3MOJKHO CYIECTBOBAHUE COIJMAABHOW U
MMOAUTUYECKOM CTaOMABHOCTU, AETUTUMHOCTH BAACTH, IPAaBOIOPSAKA U, ec-
TeCTBEHHO, CTaOUABHOCTU caMor KoHcTuTtynumu. Takoe coraacoBaHue B 00-
IIIeCTBE CKAAABIBAETCS y’Ke B XOAe Pa3paboTKu IIpoeKTa HOBOM KOHCTUTY-
UM U OPOIlecce ee MPUHSTUA.

CrabuapHOCTE KOHCTUTYIIUU IIPOSIBASIETCS IIPEKAE BCEro B COXpPaHEHUU
BBEICOKOM CTEIIEHU ee YCTOMYUBOCTHU, AAUTEABHOCTH €€ AeUCTBUA Oe3 BHe-



CeHUs B Hee CYyIIeCTBEHHBIX U3MeHeHUN. CTaOUABHOCTE KOHCTUTYIINU 3a-
BUCUT OT MHOTUX (PAKTOPOB: OT TOTO, HACKOABKO aAe€KBaTHO OHa OTpaXka-
€T UTOTU Pa3BUTHSA U OOOCHOBAHHOCTH CBOMX IIPOTPAMMHBIX YCTpEMAe-
HUMN, KaK AOATO 3THU YCAOBUS OCTAIOTCS HEM3MEHHBIMU, HACKOABKO YCTOM-
YMBO CaMo OOIIecTBO. YCTOWMYMBa (popManug - ctabuAabHa U KoHCTUTYIIUA.
Ecam popmariyst HaXOAUTCS B CTAAMU CTaHOBAEHUS, TTePEKUBAET ITIEPEXOA-
HBIU TIEPUOA, TO AASI Hee XapaKTepeH IPOoIlecC COIMAAbHOTO PaCCAOEHUS
00IIlecTBa, MOASIpU3aIMs O0raTCTBa U HUMIETHI U KaK CAEACTBUE - POCT CO-
ITUAABHBIX, HAITMOHAABHBIX, 3THUYECKUX, IMOAUTUYECKUX KOH(MAUKTOB U
Pa3sAUYHOTO POAA MHOM HANPSIKEHHOCTU B OOIIECTBe.

Yepes 3TO IPOUIAM MHOTHE I'OCyAapCTBa Ha IepexXOAHOM 3Talle. Kak mpa-
BUAO, MHOTHE KOHCTUTyIUHU nocae 1990 r. npruHUMAAUCE B CAOJKHOM COIH-
AABHO-TIOAMTHYECKOM OOCTAHOBKE, IIPU KOTOPOU AOCTH KEHMS KOHCEHCyca
OBIAO HEBEPOSITHO TPYAHO, M AEAO He B TOM, 4TO OophOa MPOUCXOAVAA
MEJKAY NMOAUTUUYECKUMM CUAAMU CTAapOM KOMMYHUCTHYECKOM (phopManuu u
"HOBBIMU' AeMOKpaTaMMU.

IlepBBle OBIAW MPAKTUUYECKU UCKAIOYEHBI U3 ITOAUTHUYECKOTO creKrpa. Oc-
HOBHag Oopb0a pPa3BEPHYAACh MEXKAY CTOPOHHUKAMU ANOEpaAbHBIX Hall-
PaBAEHMM, TIIPEeANATaoNINX 3auMCTBOBAHMS U3 AEMOKpPaTUUYECKUX eBpOo-
NMeMCKUX KOHCTUTYLIMM OCHOBOIIOAQTAIOIIUX KOHCTUTYLIMOHHEBEIX IJeHHOC-
Tel, U IPEeACTAaBUTEASIMU PAAUKAABHOI'O KpPbIAA C SIPKO BBIPa’KEHHBIMHU Ha-
IIMOHAANCTUYECKUMHU TEHAEHIIUAMU. DTO HE MOTAO He CKa3aThbCA Ha BKAIO-
JyeHHe B TEKCT KOHCTUTYIIMU OCHOBOIIOAATArONIUX IeHHocTed. [TosTtomy
MBI HaXOAUM B HEKOTOPBIX KOHCTUTYLHUSAX, HapgAy C oOljepeMOKpaTHdec-
KMMHU IIeHHOCTSIMHY, U TaKue, KaK, HallpuMep, "HallMOHAABHOE rOCyAapPCTBO"
HUAM aOCOAIOTHBIM IPUOPUTET SI3BIKA TUTYABHOU HAlUM KAK "TOCYAAPCTBEH-
HOTO fA3bIKa'".

B MoapaBuu nipu npuHATUN KOHCTUTYIIUM YAAAOCH AOOUTBECS ONPEAEAEH-
HOTO KOHCEHCYca, YCTaHOBUB B cTtaTthe 1 KoHcTurynum, urto “PecmyOAnuKa
MoapoBa - CyBEpeHHOE U HE3aBUCHUMOE, €AMHOEe M HEeAEANMOe TOCYyAap-
CTBO".

"Pecrybanka MoapOBa - A€MOKPATHUYECKOE IIPaBOBOE T'OCYAAPCTBO, B KO-
TOPOM AOCTOMHCTBO 4EAOBEKQ, €ro IIpaBa U CBOOOABL, CBOOOAHOE Pa3BUTHE
YeAOBEUEeCKOU AMYHOCTH, CIIPABEAAMBOCTD M IIOAUTUYECKUU NAIOPAAU3M
SBAGIOTCS BBICIIMMU [€HHOCTSIMU M rapaHTUPYIOTCS I'OCyAapPCTBOM'.

YAaA0OCh COOAIOCTH TOAEPAHTHOCTB M II0 A3BIKOBOM IpoOAeMe. CaMoO Has-
BaHue crarbu 13 KouHcTturynuu “l'oCypapCTBEHHBINU A3BIK, (DYHKIIMOHUPO-
BaHME APYTUX SA3BIKOB" TOBOPUT 00 3TOM.

(1) "TocypapCTBEHHBIM A3BIKOM PecniyOAMKH MOAAOBA SBASIETCS MOAAQBC-
KHU fA3BIK, QYHKIJMOHUPYIOWINY Ha OCHOBE AATHHCKOU rpaduku’.

(2) "T'ocypapCTBO IMPU3HAET U OXPAHAET IIPABO HAa COXPaHEHWeE, Pa3BUTHE
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1 PYHKIJMOHUPOBAHUE PYCCKOTO U APYTUX A3BIKOB, UCIIOAB3YEMBIX Ha Tep-
putopuu crpasbsl” (. 1,2 ct. 13 KoHCcTUTynun).

[TpuBepeHHBIE OCHOBOIIOAATAIONINE IIeHHOCTH B KOHCTUTYIIUN HallpaBAe-
HBI IIPEKAE BCErO Ha COXpaHeHMe CTabUABHOCTU OOIIeCTBa U CTaOMABHOC-
TH KOHCTUTYLIMOHHOTrO CcTpos. Ha 3To ke HaneaeHa u ctathga 10 KoHcTuTy-
nuu “"EAMHCTBO HapoAa U IIPaBO Ha CaMOOBITHOCTL', B KOTOPOU ITOAUEPKU-
BaeTCs, 4YTO "OCHOBY I'OCyAQPCTBA COCTaBASIEeT €eAUHCTBO Hapoja PecrnyOan-
K1 MoapoBa. PeciyOanKa ABASETCSA OOIEN M HEAEAMMOU POAMHOU BCEX €€
rpakpaf’.

(2) "I'ocypapCTBO IIpU3HAET W rapaHTHUPYeET IIPaBO BCEX I'PA’KAAH Ha COX-
paHeHVe, Pa3BUTHE M BHIpAKEHWE 3THUYECKOM, KYABTYPHOU, A3BIKOBOU U
PEAUTHMO3HONU CaMOOBITHOCTH' .

B kauecTBe nprMepa peaAnsaliy 3TUX KOHCTUTYLMOHHBIX IJeHHOCTEH MO-
JKeT CAYKUTh (PAaKT Haamuusa B PecnyOArKe 0OI11e00pa30BaTEABHBIX ITKOA,
rae oO0ydeHHe BEAETCS Ha PYCCKOM, YKPamHCKOM, OOATApCKOM M raraysc-
KOM $I3BIKaX, a TaK K€ YHUBEPCUTEeTCKUX I'PYIII C IIpelopaBaHKUeM Ha pycC-
CKOM f3bIKe, CAaBAHCKOTO yHUBepcurera B KuinmHese u Boarapckoro
yHUBepcuTeTa B TapakAUNCKOM palioHe C IPeUMYIeCTBEHHO OOATapCKUM
HaceAeHUeM.

BcTryniaeHue Ar060ro rocypapCTBa B HOBBIM OTall PA3BUTHS HEM30€KHO Be-
AET K IOIBITKAM IlepecMOTpa uAu usMeHeHusa KoHcrurynuu. [TosaTomy, pa-
OBl M30€e’KaTh BO3MOKHBIX ITONBITOK KOHBIOHKTYPHOTO BTOP)KEHUS B KOHC-
TUTYLIMOHHOE IIOA€, IIONBITOK HapylIeHUd KOHCTUTYIIMOHHOM CTaOUABHOC-
T HEeOOXOAUM OIIPEAEA€HHBIM KOMIIPOMHCC MEXKAY Pa3sAUYHBIMU ITOAUTH-
YeCKHMH CHUAAMU B T'OCYAAPCTBE, KaK 3TO UMEAO MeCTO, Hanpumep, B Mc-
MaHuU B TIEPUOA AEMOKpPATUYECKUX NpeoOpa3oBaHUM U pa3paboOTKU HOBOM
Koncturynuu. B xope pAeMoKpaTHuecKUX Ipeobpa3oBaHUN MOAUTHUYECKUE
NIaPTUU PYKOBOACTBOBAAUCH IIPUHIIUIIOM - BO MMS €AWHCTBA HaUU "OBITh
He OOpIlaMU 3@ AEMOKPATHIO, a CTpa’kaMU AEMOKPATUYeCKOTO pa3BUTHL.

WcKycCTBO KOMIPOMMCCA NPH COTAACOBAHUM IIOAUTHYECKUX HHTEPECOB,
IIOAAEPIKaHUU B ONPEAEAEHHBIX TPaHUIlaX BHYTPEHHEI0 PaBHOBECUS U CTa-
OUABHOCTU COCTOUT B 3aKpenAaeHur B KOHCTUTYIUM TeX He3bBIOAeMBIX
MIPUHITUIIOB ¥ HOPM, KOTOPBIE OTBeYaAUW OBl OOIIeYeArOBeYeCKHUM IeHHOC-
TIM M OOIIeNPU3HAHHBIM AEMOKPATHYEeCKUM CTaHAApTaM, IPUCYIIUM Ae-
MOKPATHYECKOMY ITPAaBOBOMY T'OCYAQPCTBY, B OOeCIeYeHUU COOTBETCTBUSI
Konctutyuuu m APyruX KOHCTUTYIIMOHHO-IIPABOBBLIX HOPM IOTPEOHOCTSIM
OOIIIeCTBeHHON KU3HMU.

BmecTe ¢ TeM cTaOuABHOe OOILIECTBO He MOJKET pa3BUBATbCA 0e3 OOpBOEI
HWAEeM, KOTOpas NIPU OIIPEAEAEHHBIX YCAOBUAX IIPUBOAUT K KAUECTBEHHO HO-
BOU KOHCTUTYILIMOHHOU AOKTpuHe. Kaxxpasa KoHCTHUTyIIMd, B CBSA3U C U3Me-
HEeHHUSIMU B OOIIeCTBEHHOU JKHU3HU, IOTPEOHOCTAMHU OOIIeCTBa, BEI3BAHHEI-
MM BHYTPEHHUMM M BHEIIHUMH (aKTopaMH, MOJXKET, a IIOpOM M AOAKHA



OBITh U3MeHeHa. Kak y>ke 0oTMe4aA0oCh, CTAOMABHOCTE B OOllleCTBe U I'OCy-
AAPCTBE BO MHOTOM 3aBUCUT OT CTAaOMABHOCTH 3aKOHOB, U, IIPeXKAe BCEro,
oT crabuabHOCTH OCHOBHOrO 3aKoHa - KoHcrturynuu. Bor nmouemy, B OT-
AWYMEe OT OOBIYHBIX 3aKOHOB, AAS BHECEHUS] U3MeHeHWU B KOHCTUTYIUIO
yCTaHaBAMBAaeTCd OOAee CAOJKHEIM MOPSAOK, HAIIPaBA€HHBIM INPOTUB Y3-
KOTPYIIIOBOTO KOHBIOHKTYPHOTO BTOPJ)KEHUS B KOHCTUTYILIMOHHOE IIOAE.
Kaxxpaga KoHCcTUTYyMSA HE3aBUCHUMO OT CIIocO0a NPUHATHI AOAKHA OOAa-
AATb AByMs HamboAee Ba)KHBIMU KaueCTBaMU: OHA AOAKHA OBITH apallTHB-
HOM, IPUCIIOCAOAUBATHECA K MEHSIOUIMMCSA CUTyalluaM B OOlllecTBe, pearu-
poBaTh Ha IIOTPeOHOCTU OOIIEeCTBEHHOrO pa3Butusa. Bmecrte ¢ Tem KoHc-
TUTYIIUSI AOAJKHA OBITH AOCTATOYHO >KECTKOM W OTPAHWYMBATL BO3MOXK-
HOCTL ee U3MeHEeHUs, UMeTh CAeP KUBAIOITNE PhIYary.

B IIPAKTHUKE KOHCTUTYIHUOHHOI'O CTPOUTEABCTBA CAOXUAOCH HECKOABKO
c1oco00B obecrnedyeHns: CTAOUABHOCTA KOHCTUTYIIUN M KOHCTUTYIIMOHHOTO
CTPOS, CAEP’KUBAIOIIUX OT COOAA3HA KOHBIOHKTYPHOTO M3MeHeHUs KoHc-
TUTYLIUU B YTOAY CUIOMUHYTHOCTH.

Hamnbonee cyiiecTBeHHBEIM (PaKTOPOM CTAOMABHOCTH KOHCTUTYIIUM SBASET-
Cd HaAWuWe OrpaHUYeHUN BO3MOKHOCTU BHECEHUS IIOIIPABOK, AOIIOAHEHUN
u usMeHeHu#l B Koucruryuuzo. [Ipe>xxape Bcero, cAepyeT OTMETUTh, UTO B Te-
OpUH KOHCTUTYIITMOHHOTIO IIPaBa CYILIECTBYET OlIpeAeAeHHas I'papalys B IIO-
HUMaHnU "mu3MeHeHNne KoHctuTynun'. He cAy4aliHO B KOHCTUTYIIUSAX HEKO-
TOPBIX CTPAH PAa3AeAbl MAM TAABHI, IIOCBSIIeHHBIE IIPOOAEMaM H3MeHeHUS
Koncturynuu, nMeroT pasanyHble Ha3BaHud. Hanpumep, pasaea II Koucru-
Tynuu [Topryraarum HaswviBaercs "Ilepecmorp Koncturynuu'; B KoHCTHTY-
unu Opannmu paspenr XVI ozaraaBren "O nmepecmorpe Koncturynmu'; B
Kouctutyniuu boarapuu raasa IX - "M3meHenus u pAonoaHeHUs KOHCTUTY-
nuu. ITpunarue Hosou Koucrurynun'; B Koncrturynuu Keipreizckou Pec-
nyOoAnKu raasa 8 - “IIopsgAOK M3MeHeHUsA U AOIOAHeHusa Koncturynuu'; B
Koucturymum Poccutickott Mepepanuu - “"KOHCTUTYIIMOHHLIE MIONPaBKU U
nepecMoTp KoHctutynun". Takou IMOAXOA He CAyYaeH, IIOCKOABKY OT 3TOTO
3@BUCUT CTelleHb OrpaHUYeHUs BTOP)KeHUs B TeKCT KOHCTUTYIIUN.

MuwupoBasg NpakTUKa KOHCTUTYIIMOHHOTO CTPOUTEABCTBA HAET CETOAHS IIO
IIyTU YCTAHOBAEHHUS IJEAOTO PSAQ JKEeCTKUX YCAOBUU BO3MOJKHOI'O M3MeHe-
Husa Koncrurynuu. I'Ipeskape Bcero, cAepAyeT OTMETUTh BPEMEHHBIe OTrPaHU-
yenuda. Tak, KoHcrurynua I'penuu B cratbe IIO nyHKT 6 yCTaHaBAWBAET,
4To "pOIyCcKaeTcd nepecMoTp KOHCTUTYIMM He paHee YeM MO IPOIIEeCTBUN
IIATA A€T C MOMEHTAa 3aBepIIeHUs IIPeABIAYIero nepecMorpa’’; KoHCTATY-
nug [Topryraauu B cTaThe 284 nmopuepkuBaeT, 4To "AccaMbaesa PecryOan-
KA MOXKET IIepecMOTpeTb KOHCTUTYLMIO IO UCTE€YEeHUHU IIATU AeT IIOCAE AQ-
Thl ONTyOAMKOBAHUSA 3aKOHA O IlepecMoTpe". IlpakTuuecku Bce KOHCTUTY-
MU He AOIIyCKAlOT IIepecMOTpa, U3MEeHEeHUsI AU BHECEHUs AOIIOAHEHUU B
KoucTuTynuioo B Ieprop 4Ype3BBIYAMHBIX ITOAOKEHUM, COCTOSHUS BOMHBI
UAU OCAAHOTO IOAOSKEHUS.
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Bropoe orpaHudeHne KacaeTcsl CyOBeKTOB, HaA€A€HHBIX NIPaBOM WHUIIM-
npoBaTk u3MeHeHUusa KoHcturynuu. [IpaBoOM MHUIIMATUBEL II€PECMOTPA UAU
n3MeHeHNsd KOHCTUTYyIUHM, KaK IIPAaBUAO, HapeAeHE! [Ipe3upenTrl. Hanpu-
Mep, ctaThsi 154 Koucturyinuu DpaHrnum mpepycMaTpuBaeTr, 9To [lpesu-
AEHT BIIpaBe MHUIUUPOBATH IIepecMOTp KOHCTUTYIUM IIO IIPEAAOIKEHUIO
IlpaBUTEABCTBA; A@HAAOTMUYHBIM OOpPAa30M pellaeTcsd BOIPOC B PyMbrHUU
(ctatha 146 KoHCTUTYyLIMM); IPABOM CAaMOCTOSITEABHOW WHUITUATUBBEI OOAQ-
paroT Ilpe3mpeHTsl A3epbaripkana, ApMmeHuu, beaopyccuu, Poccutickon
Oepepanum, TypkmeHun, YKpauHbl, OCTOHUN, XOPBAaTUU U Ap.

ApyruM cyOBeKTOM, HAAEAeHHBIM TPaBOM MHUITUATHUBHI epecMoTpa KoHc-
TUTYLIUU, ABASeTCSA [IpaBUTEABCTBO (AMOO CAMOCTOSTEABHO, AMOO IIOCPEA-
CcTBOM oOOpaieHud K [Ipe3upeHTy).

IlpakTuecKu BCe KOHCTUTYIIMU MHpPaA HAAEASIOT IIPAaBOM WHUIIUUPOBATH
nepecmoTp KoHcTuTynuu apenyraToB [lapaaMeHTa M CEHATOPOB, OAHAKO
IIpY 3TOM, KaK IIPABUAO, YCTAHABAMBAETCI KOHKPETHOE YHUCAO UHUITUATO-
POB - OAHA TpeTh, He MeHee IIOAOBUHEI, AMOO Kak B I'py3uu u ApMeHUU -
OoAee IIOAOBUHEI AeIIyTaTOB, AUOO Kak B Poccutickoy Depepaliuu - He Me-
Hee OAHOU mATOU aAemyTaToB ['ocyaapctBenHou Aymbl mau CoBera Depe-
panuu. B Kouctutynuu bpa3uanum roBopuUTcs 00 OAHOM YeTBEPTU AeIyTa-
TOB WAU CEHATOPOB.

Koncruryuum psipa rocyaapcTs, Hanpumep, Pymbrauu, Mtaanu, CAoBeHUH,
AaTtBuu, AUTBBEL U ApP. IIPEAYCMAaTPUBAIOT HAPOAHYIO MHUIIUATUBY Ilepec-
MoTpa KoHCTUTYyIIMH, yCTaHaBAUBAsI OIPpEAEA€HHOe YHCAO u3buparened -
ot 200 po 500 ThIC., AMOO Kak B AATBUM - HEe MeHee OAHOM AecATON YacTH
n3bupareAer CTpaHbl, KOTOPBIE MOTYT MPEAAOKUTH MPOEKTHI IIepecMoTpa
HEKOTOPHIX ITOAOKeHU! KoHcTUTyIIuu.

Haubonee >kecTKue orpaHUYeHHUs II0 IepecMOTPy KOHCTUTYIIUHM OTHOCST-
csl K O0OBeKTy nepecMoTpa. Tak, IpaKTU4eCKHU BCe KOHCTUTYILIUU He AOIyC-
KaIOT IIepecMOTPpa UAM M3MeHEeHU ITOAOKeHNU KOHCTUTYyIIMH, KacCaroluX-
cs1 TpaB, CBOOOA, YeAOBeKa M Tpa’kAaHWHA M UX TapaHTUM. BOALIITMHCTBO
KOHCTUTYLIMHU He AOIIyCKaeT U3MeHeHUs PecHyOAUMKaHCKON (POPMEI IIpas-
A€HUSI, OCHOB KOHCTHUTYIIMOHHOI'O CTPOS, TEPPUTOPUANBHON ILEAOCTHOCTHU
CTPaHBI, YHUTAPHOU (DOPMBI F'OCYAAPCTBEHHOTO YCTPOMCTBA AMOO (hbepepa-
THUBHOrO ycTpolicTBa (I'epmanng, ABcTpus).

[ToppoOHBIV TIepeueHb He NOAAEKAIIUX M3MEHEHUIO KOHCTUTYIIMOHHBIX
norokeHun copepxut Koncrurynusa Ilopryraamu. MaTepuaabHbIe IIpepe-
ABI ITlepecMoTpa (cT. 288) copeprkaT O0OAee AeCATH IIOAOKEHUU, He IIOABED-
SKEeHHBIX U3MEHEHUIO, CPEAU KOTOPBIX OTAEAEHUE [EPKBU OT I'OCYAAPCTBA;
mpaBa IPOPCOIO3HBIX OO BEAUHEHUM; IAIOPAAU3M MHEHUMN U MOAUTUUECKUX
OpraHu3aIui, BKAIOUAd MOAUTHYECKUEe TapTUM U IIPaBO Ha AeMOKpaTHudec-
KYIO ONIO3UIIUIO; IIPUHIIUI Pa3jAeAeHUs BAACTelM; KOHTPOAb 3a KOHCTUTY-
IUOHHOCTBIO IOPUANYECKUX HOPM IIPU UX NIPUMEHEHUU WAM B CAyYae IIpO-



OeAOB B 3aKOHOAATEABCTBE, HE3aBHCHUMOCTb CYAOB; aBTOHOMMIO MECTHBIX
CaMOYIIPaBASIOIINXCS €AVHNII, @ TaKKe IIOAUTHUKO-aAMUHHUCTPATUBHYIO aB-
TOHOMHUIO A30PCKHX OCTPOBOB M MaAeUpHI.

AOCTaTOYHO JKECTKO PErraMeHTHPOBAHA B COBPEMEHHBIX KOHCTUTYIIMIX U
IpoIleAypa NepecMoTpa KOHCTUTYHuH. [Ipeskape Bcero, yCTaHaBAMBAETCS
OpraH, UCKAIOUUTEABHOU IIPEPOTraTUBOU KOTOPOI'O SIBASIETCSI BHECEHNEe W3-
MeHeHUu¥ B KoHcturynuro. Kak npasuao, 3To I[Taparamenrt. Ilpu sToMm yc-
TAHABAMBAIOTCS IIPOIOPIIMM TOAOCOB IO IIPEAAOKEHHIO O IIEPECMOTPE.
Hanpumep, Kouctutynusa PecnyOaukm MoapOBa TOBOPUT O ABYX TPeETAX
TOAOCOB, TTIOAA@HHBIX 3a IepecMoTp. OAHAKO OOABIIMHCTBO KOHCTUTYIIUU
NIPEeAYCMAaTPUBAIOT U Apyrue npounopnuu: I'penusa (ct. 110 m. 2) - Tpu n4g-
ThIe OT OOIEero YMCAa AeNyTaToB; B craThbe 284 Koucturynuu IlopTyrarnu
nmpepycMaTpuBaeTcd, 9yTo [lapaaMeHT MO>XeT BHeCTU H3MeHeHUs B KoHc-
TUTYLUIO He paHee IIITUAETHEr'0 CPOKa C MOMEHTA IIPEeABIAYIIEro N3MeHe-
HUS, HO IIPU 3TOM HEOOXOAUMO COTAACHe YeThIpeX MATBIX OT OOIIero 4uc-
Aa penyraToB. KoHcTuTynua AsepOalipkKaHa B cTaTbe 187 yCTaHaBAMBAET
TOYHOE YHCAO AENYTaTOB - 95 AAd NpuHATUA u3MeHeHHU. [Ipm aToM 00-
CY’KAEHUE AOAKHO OBITH B ABYX UTeHUAX. [Tocae Ka>XpAOTO OOCYKAEHUS U
op0Openus ITapaaMeHTOM IIPOEKT HamnpaBasgeTcd [Ipe3npeHTy Ha COraaco-
BaHUe U MOAINCH. BOABIIMHCTBO COBpEMEHHBIX KOHCTUTYIIUU YCTaHAaBAM-
BAIOT PEXXUM OOCY>RAeHUd M3MeHeHUM [lapraMeHTOM B ABYX-TpPeX UTEeHU-
X C UHTEPBAAOM OT ABYX AO LIECTU MeCSLEeB.

AOCTaTOUHO CAOXKHA TPOIleAypa BHeCeHUsI u3MeHeHUN B KoHcTUTyIuio
Boarapuu. Bo-nepBbix, KoHCTUTYIIUA TOAPa3AeAdeT Kakue IOAOKEHUS MO-
ryT OBITb MU3MEHEHBI TOABKO BeAMKMM HapOAHBIM COOpPaHMEM, a Kakue -
napaameHToM (HapopHbIM coOpanuem) (cT.153). Ecav mHMIUaTMBa MCXO-
AUT OT HAPOAHBIX NHPEACTaBUTEAEN YHCAEHHOCTBHIO He MeHee OAHOU deT-
BepPTHU, IIpepAOSKeHHe paccMmarpuBaeTcd HapopHbIM coOpaHueM He paHee
yeM depe3 Mecsl] U He MO3AHee 4eM uepe3 TPU Mecslla IIOCAe ero BHece-
HUA (cT. 154 KoHCcTUTyIIMH). 3aKOH 00 U3MEeHEeHUN UAU AOTIOAHeHUU KoHc-
TUTYIIUU IPUHUMaeTCd OOABIIMHCTBOM He MeHee TpeX 4eTBepTel OoT olIIe-
ro YHUCAA IIpeACTaBUTEAelN TpeMs I'OAOCOBAHMSAMU B pa3AandHble AHU. Ecam
NIPEAAOSKEHME He HAaOparo HEOOXOAMMOr'O OOABIIMHCTBA, HO HE MEHee ABYX
TpeTel TOAOCOB OT OOIEero 4YWCAa HAPOAHBIX HPEACTABUTEAEMN, OHO BHI-
HOCUTCS Ha HOBOE PAaCCMOTPEHME He paHee ABYX, HO He IO3AHee IIITH Me-
caneB. [Ipy HOBOM pacCMOTPEHUHU INIPEAAOKeHHe MOJKeT OBITh ITPUHSITO,
€CAU 3@ Hero IIPOTOAOCOBAAO He MeHee ABYX TpeTel OT OOIero 4ucaa Ae-
myTaToB (cT. 159).

Ocobas mporiepypa npepycmorpena B Koncturyrmu Poccutickoit Mepepa-
1TUU, B KOTOPOU Tak’Ke copepskarcs moroxkenus (1.1, 2, 9), He mopaesKaliue
nepecmorpy. OAHAKO €CAU 3TU IIOAOJKEHUS CTAaHYT IPEeAMETOM IIepeCMOT-
pa IO MHUIVAaTUBe Tpex HIATHIX ureHOB CoBera Pepepalyi M AEIyTaTOB
l'ocypapcTBeHHOM AyMBI, TO AASL OKOHYATEABHOTO PEILIeHUs CO3bIBAETCS
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Koncrurynuonnoe CobOpanHue. OHO AuMOO HOATBEpP>KAaeT HEHW3MEeHHOCTH
KOHCTUTYLMOHHBIX IIOAOKEHUM, IIPEANOSKEHHBIX AAS H3MeHeHUs, AU00
pa3pabaTeIBaeT NOPOEKT HOBOM KOHCTUTYIIUM, KOTOPBINM IIPUHUMAETCSI
Konctutynmornusim CoOpaHueM ABYMSI TPETSIMU TOAOCOB €TO YAEHOB U BBI-
HOCUT ero Ha pedepeHAyM.

HVHTepeCcHBIMU IIPEACTaBASIIOTCS IIOAOXKEHUS O llepecMoTpe KoHCTUTynuu B
Koncrurynmuun KopoaeBctBa Hupeparanpos u Koncrutynum beasruu. Cor-
aacHo vactu VIII KorHctuTynuu Beabrny 3aKOHOAQTEABHAss BAACTH UMeeT
[IPaBO MHUIIMUPOBATEL IIepecMOTP KOHCTUTYIIMH, OAHAKO IOCAE 3asiBAE€HUSI
0 HeoOxopuMocTH nlepecmoTrpa Konctutynuu obe naraTel IlapraMeHnTa pac-
IIyCKAIOTCS B IIOAHOM COCTaBe M HA3HAYAIOTCS HOBBIE BBIOOPHI. BHOBB M30-
paHHBIN [lapraMeHT Ha 3acepaHUM OOeUX MaraT IPUHUMAET pellleHHe O IO-
AOJKEHUSX, IIOAAEKAIIUX IepeCcMOTPY, HO IIPU 3TOM F'OBOPUTCS O COTAACHU
¢ Kopoaem. Camo pellleHne 0 BHECEHUU HU3MeHeHUuU, 0 nmepecMorpe KoHc-
TUTYLIUU IPUHUMAETCS B IPUCYTCTBUM He MeHee 2/3 UAeHOB KaKAOM U3 Ia-
AAT OOABIITMHCTBOM 2/3 TMOAAHHBIX TOAOCOB. TaKuM 00pa3oM, MOJKHO Che-
AQTh BBIBOA, YTO M3MeHeHHe MOJKeT ObITh BHECEHO IIPU €AMHOTAACHOM To-
AOCOBAHUU NPUCYTCTBYIOIIUX YAEHOB 00eux maasaT IlapraMeHTa. AHAAOIHAY-
HO HEKOTOPBIM OCOOEHHOCTSIM peIIaeTcss BOIPOC O IepecMoTpe KoHCTUTY-
nun B KopoaeBcTBe HupeparavpoB. Ana nepecMmorpa Korncturynuu Ilapaa-
MEHT AO/AJKEH IPUHATH IIePBOHAYAABHO AKT O HEOOXOAMMOCTH IlepecMoTpa
Koncrurynuu. Ilocre onyOamkKoBaHus AKTa 00e IaAaThl PACIyCKaIOTCH.
BHOBB n30paHHbIe NAaAaTH ['eHEpAABHBIX IITATOB PACCMATPUBAIOT 3aKOHOII-
POEKT O BHECEHUHU IONPAaBOK B KOHCTUTYIIUIO U MOTYT €ro NPUHSATH OOAb-
IIMHCTBOM I'OAOCOB - He MeHee UYeM ABYMs TPETIMU I'OAOCOB AEIIyTaToB.

Hanboaee KpaTkue, HO AOCTATOYHO €MKHE IIOAOXKEHUS O IIepecMoTpe
Koucturynum copepxarca B Paszpenae II Korncturtynum Mrtarbgarckou Pec-
NyOAMKM. 3aKOHBI, U3MeHaonue KOHCTUTYIIHUIO, TPUHUMAIOTCS KaKAOM U3
[IAaAQT IIOCAE ABYX IIOCA€AOBATEABHBIX UYTEHUMN C IIPOMEXYTKOM He MeHee
TpeX MecdIleB U OAOOPAIOTCA aDCOAIOTHBIM OOABIIMHCTBOM I'OAOCOB YAEHOB
Ka>XAOU M3 TaAaT IIPU BTOPOM TOAOCOBaHUU. OAHAKO BOIIPOC O MEPEeCcMOT-
pe KoucTurynum mMo>keT OBITh BEIHECEH Ha pedepeHAYM, €CAU 3TOro IOT-
pebyeT 1/5 4acThb YA€HOB OAHOM u3 manrar Aub6o 500 Teica4 usbupaTerey,
AM0OO OATh OOAACTHBIX COBETOB.

KoHCTUTYyIMM HEKOTOPHIX CTPaH BOOOIIE He AOITyCKAalOT ITepecMoTpa KOHC-
TUTYIIUM, KPpOMe KaK TTOCPEACTBOM pedepeHAyMa.

B PecniyOauke MoApOBa AOCTQTOYHO YIPOIIEHHBINM CIIOCOO BHECEHHUS W3-
MeHeHUM B Koncturynuro. Pazaen 6 Korcrturynum “llepecmorp KorcTuty-
OUKN"' COAEP’KUT IIOAOKEHUS, YCTaHABAMBAIOIINE IIepedueHb CyObeKTOB, Ha-
MAEAEHHBIX IIPaBOM IIpepAaraTh HepecMoTp KOHCTUTYIIMU - 3TO HapoAHad
nHunuaTuBa (He MeHee 200 Thicay m3bupareaeli); He MeHee 1/3 pelyTaToB
IlapaamenTa; ITpaBuTeabcTBO (CT. 142 KoHCTHUTYIIUH).



[Toro>xeHUST O CyBepeHUTeTe, He3aBUCHUMOM M YHUTApPHOM XapaKTepe rocy-
AAPCTBa, a TaK)Ke ero IOCTOSHHOM HeWTpaAuTeTe MOI'yT OBIThH IlepecMoTpe-
HBI TOABKO IIPU UX OAOOpeHUuU IyTeM pedepeHAyMa OOABIINHCTBOM I'DasK-
DaH, BKAIOUEHHBIX B U30MpaTeAbHble CIUCKM (CT. 142 KoHCcTUTyIINH).

YTto KacaeTcs BpeMeHHBIX paMoK, To OCHOBHOU 3aKOH HPeAyCMaTpHBAET,
4YTO MPOEKT 3aKOoHa O IepecMoTpe KOHCTUTYITUU NIPeACTaBASIeTCI UHUIHA-
TOPaMM TOABKO BMecCTe ¢ 3akAaroueHueM KoucrurynuoHHoro Cyaa (cr. 141
. 2). [lapaaMeHT BIIpaBe NPUHATH 3aKOH O BHEeCEHUU M3MeHeHuM B KoHc-
TUTYIIUIO HEe paHee 6 MecsdIleB IOCAe IIPEACTAaBAEHHUS COOTBETCTBYIOIIETO
TIPEAAOSKEeHMS. 3aKOH NpuHUMaeTcs 2/3 TOAOCOB AenyTaToB (cT. 143).

3a mepuop cyllecTBoBaHuga KoHctutynuu Pecniyoamku MoapoBa (¢ 27 aB-
rycta 1994 ropa) B Hee ObIAO BHeceHO Oonee 40 IIONPaBOK U M3MeHEHUU.
HaubGonee cymiecrBeHHBIe n3MeHeHUs1 Obian BHeceHHI B 2000 ropy (21 m3-
MeHeHue).

B ocHOBHOM OHHU KacaAHuCh IIepecMOTpa IIOAOKEHHUM O CTaTyce IAaBLI I'OCY-
papctBa - [pesmpenTta Pecnybamkn. [IpeabicTopusi 3TOrO0 M3MeHEHUS 3aK-
AtodaeTcsl B ToM, 4uTO IlpesmaeHT PecniyOauku B 1999 roay MHUIIMUPOBAA
nepecMoTp KOHCTUTYIIMU B IIAaHE YCUAEHUS €ro IOAHOMOYMY M IIOAHOMO-
UMY HCIOAHUTEABHOM BAACTH IIO THUIY HPE3UAEHTCKOU PeCIyOAUKH, YTO
eCTeCTBEHHO He ycTpauBano [lapaaMeHT, AemyTaThbl KOTOPOTO B CBOIO OYe-
peAb MHUIMUPOBaAU U3MeHeHHe KOHCTUTYIIMM C yCTaHOBAEHHEM IlapAaa-
MEeHTapHOU pecnyOAuKU. OCHOBHBIM IIYHKTOM AENYTATCKUX WHUIIUATUB
OvInO AnileHUe [Ipe3napeHTa IIpaBa MHUIMHPOBATH NepecMOTp KoHCTUTY-
VW ¥ AMIIIEHNe HapoAa IIpaBa HEIIOCPEACTBEHHO m30mpaTh [Ipe3uaeHTa.

3aKOHOM O BHeceHMU u3MeHeHUN B KoHctutynuio ot 5 mroag 2000 ropa
[TapraMeHT TPUHSIA AETYTATCKYI0 WHUITMATHMBY 3@ OCHOBY, 3a KOTOPYIO
IIPOTOAOCOBAAM TTIOYTHU €AMHOTAACHO (0KOAO 90 AemyTaToB), BKAIOUAS Mayko-
PUTApHYIO U BCE ONNO3UNWOHHEBEIE (PPaKIUH.

CraTyc raaBBl IOCypapCTBa - IIpe3upeHTa - 3TO IIpepAMeT OTAEABHOU AWC-
Kyccum. MEI J)Ke 3aTPOHYAM 3Ty IIPOOAEMY, CBA3BIBAsA €€ C IIPOOAEMOU CTa-
OMABHOCTU KOHCTUTYIIMOHHOTO CTPOSI, B COXpaHeHUU KOoToporo Ilpe3upeHT
UTpaeT CYyIeCTBeHHYIO POAb. CTaOUABHOCTH KOHCTUTYIIMOHHOTO CTPOS 3a-
BUCHUT HE TOABKO OT COOTHOIIEHHUS ITOAUTHYECKHUX CHUA B OOIIecTBe, HO U
BO MHOTOM OT B3aUMOOTHOIIEHUN MEXAY BETBIMHU BAACTHU - 3aKOHOAATEAD-
HOU U UCTIOAHUTEABHOM, @ TaK’Ke B3aWUMOOTHOIIIEHUIN MeXKAY TAaBOM TOCY-
AAPCTBa U 3aKOHOAAQTEABHOM U MCIIOAHUTEABLHOM BAACTSIMU.

Cam 1o cebe mepexop K MapAaMeHTapHOUW peclyOArKe He SIBASIeTCS 4eM-
TO PaAVMKaABHBIM. Bompoc B TOM, KaK HOBAIUM PETyAUPYIOT OTHOIIEHUS
MEJKAY BETBSIMU BAACTH, OIPEAEASIOT CTaTyC IAaBBI TOCYAAPCTBA M CIIOCO0
ero u3bpanus. [lo HamuM nopcyetaM, u3 27 cTpaH OBIBIIEN COITUAAMCTU-
YeCKOM OpPHUEHTAIlMM TOABKO B miecTu [IpesuapeHT uzdbupaercsa [lapraMeH-
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TOM, @ U3 BEAYIIHUX eBPOIEeNCKUX IOCYAAPCTB TOABKO B 'epMaHuy, I'peruu
n Utarmnu. OcTasbHBIE TOCYAQPCTBA BBIOPAAM MOAEAB, IO KoTtopou Ilpesn-
AEHT U30HUpaeTcs HapOAOM.

B aTOM cAydYae raaBa TOCyAapCTBa IO CBOEMY CTaTyCy NMPEACTaBASIET HApPOA,
CUMBOAM3UPYET EAUHCTBO HAITUU, SBASIETCSI TapaHTOM CTaOMABHOCTH KOHC-
TUTYITMOHHOTO CTPOS M MPEeeMCTBEHHOCTM BAACTH. B cAydyae BO3HWKHOBe-
HUSI TapAAMEHTCKOT'O MAM IIPaBUTEABCTBEHHOTO KpHM3UCa OH BBLICTYIIAeT B
poAu apbmuTpa B KOH(MPAMKTE MEKAY 3aKOHOAQTEABHOM W UCIIOAHUTEABHOM
BAQCTSIMU, UCIIOAB3YSI CBOM TaK Ha3bIBaeMble 'ApPEMAIOIIe TTOAHOMOYMS",
pactyckaeT [TapaaMeHT AMOO OTIPaBASIET B OTCTaBKY [IpaBUTEABLCTBO.

Kpome Toro, ITpe3npeHT BEIIOAHSET M ONPEAEACHHYIO ITOCPEAHUYECKYIO
pOAb. KOHCYABTHDYSCH C IapAAMEHTCKUMH (PaKIUSAMH, OH IIpEeAAAraeT
KaHAMAAQTYPY TAaBel [IpaBuTeabcTBa. B aTOM caydae, ecau IlaphraMeHT He
IIPUHUMAET €ro KaHAMAAQTYPY Ha IOCT I'AaBHI [IpaBUTEABCTBA B CUAY pas-
HOTAQCUU MeXKAY IlapAaMeHTCKuMU (ppaknuamu, [Ipes3mpeHT 1mmocae mos-
TOPHOTO INPEACTABAEHUSA APYTOM KAHAUAATYPHlI M €e HeNPUHATUS HMeeT
IIpaBoO pacuycTuThb [lapraMeHT 1 Ha3HAYUTH HOBBIE BHEIOODHI.

Ilepexop Pecnnybauku Moap0OBa K IapA@MEHTCKOU MOAEAM He OBIA BBI3BAH
HaCyIITHOM HeOOXOAMMOCTBIO, & SIBUACS OTPa’KeHUEM KOHBIOHKTYPHBIX y3-
KOTIAPTUUHBIX HWHTepPeCcOoB. Takol IIOBOPOT UYpeBAT HENPEeACKa3yeMbIMU
TMOCAEACTBUAMHU U MOYKeT BO3HUKHYTH ITyTaHUIIA.

Ecam mocae ouepepHBIX BEIOOPOB BHOBL M30paHHBIN [lapAaaMeHT B CHUAY
MMOAUTUYECKUX pa3HOTAACHM He m3bepeT HOBOTo IIpe3upeHTa, TO IO U3Me-
HeHHOU KonctuTtynuu apencrtByromuii IIpe3uapeHT pacnyckaeT IlapaamMeHT
U Ha3HauyaeT HOBbLIE BBLIOOPHI, COXPAaHISI CBOU ITOAHOMOUHUS AO M30paHus
HoBoro Ilpe3mpeHTa BHOBbL M30paHHBIM [laparamMenToMmM. Ho rapantuii B
TOM, YTO HOBBIN IlapAaMeHT IO CBOEM IIOAUTUYECKOU CTPYKTYpe NPHUAET K
COTAAQCHIO O KAaHAUAATYpPe HOBOTO IIpe3upeHTa HET, IIOCKOABKY KaHAUAAQTY-
py Ilpe3upeHTa nipepraraeT KaXkpasd ITapAaMeHTCKasg QpaKIusgd UAU IpyIIa
MEIyTaTOB B KoAWdYecTBe He MeHee 15. [Ipu noBTopHOM HeuzOpauuu [lpe-
3upeHTa AelicTByrowmui IIpe3upeHT BHOBL pacnyckaeT Ilapaament. OpHa-
KO 110 KOHCTUTYIMM B TeueHHe OAHOrO ropa I'lapaaMeHT Mo>keT OBITH pac-
IyIIeH TOABKO OAMH pa3 (cT. 85).

CTOoAb TOAPOOHO MBI OCTAHOBUAMCH Ha ITOAOOHOM I'MIIOTETUYECKOU CHUTYa-
IIUA TOABKO AASI TOTO, YTOOBI elfe pa3 MOAUYEPKHYTH, HACKOABKO Ba’KHBIM
MDA CTAOMABHOCTH KOHCTUTYIIMOHHOTO CTPOSI SIBASIETCS B3BEIIEHHBIU ITOA-
X0A K IIpoOaeMe ImmepecMoTpa KoHcTUTynuu.



SUMMARY

The presentation covers the correlation and interaction between the funda-
mental constitutional values and the stability of the constitutional regime.
The basis of the constitutional regime includes the key constitutional and
legal principles which determine and ensure the common democratic and
civilized values. The Constitution with its incorporated values can only ful-
fil its functional predestination upon condition of stability of its provisions
and existence of lawful procedures that do not often admit amendments
made in its text. An analysis of the experience of several European
Constitutions leads to the conclusion on the need of harsher constitution-
al provisions with regard to the possibility of introducing changes and
additions in the Constitution. It mainly concerns the states of , young
democracy” which are undergoing the period of transition.
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SAIIINTA KOHCTUTYIOMOHHBIX
ITEHHOCTEM KOHCTUTYIIMOHHLIM
CYAOM PECIIYBAUKHN AATBUA

BUKTOP CKYJIPA

cyovss Koncmumyuyuonnoeo Cyda Pecnybauku Jlameus

B cyanOax HapopoB AatBum u Apmenun, KouctutynunuoHublt Cya KOTOPOU
HaC PaAyIIHO IPUHIA, MHOTO TOXO>Kero. Hammu HapoAbl B CAOKHBIX T'eOIIo-
AUTHUYECKUX OOCTOSAATEABCTBAX Yepe3 BeKa MPOHECAM CBOIO O0TaTyi0 M MHO-
rooOpa3HyIo KYABTYPY, MYAPOCTb HApOA@ U MeUTy OBITh X035€BaMM Ha CBO-
el 3eMAe. DTy MeUTy Hallll HapOAbl COXPAaHUAU CKBO3b eHOITUA U AOATHE
BpeMeHa HEeBOAM.

B koniie 80-bix ropoB, Koraa 1 B [Ipubantuke, u Ha KaBkaze HapoOAbI BCTa-
AW Ha IIyTh OCBOOOXKAEHWS, MHE BBIIIaAA HEAETKas CypabOa OBITb MUHUCT-
poM roctunuu AatBurickonn CCP. [TocaepAHUM MUHUCTPOM... MUHHUCTPOM U
penyratoM CCCP, KOTOpPBIM BBICTYIIAA HAa MUTHHIAX, UMEBIINX IIEAb Pa3-
PYLIUTE COBETCKYIO BAACTb.

B To BpeMsi HEKOTOPhIE TPEACTAaBUTEAN BAACTH MHE OTKPOBEHHO COBETOBA-
AU 3TOTO He AeAaTh. [To3TOMy B MOeM pacHOpsS’KeHUU OBIAO AOCTATOYHO
nHpopManuu o0 OIPOMHOM pPHCKe, KOTOPOMY IIOABEPraAcs Ka>kKABIU U3
YYaCTHHKOB MHOTOUMCAEHHBIX HApPOAHBIX ABUJKEHUM, BCTABIIUX Ha 3TOT
nyTh, Kak B IIlpubaaTuke, Tak ¥ Ha KaBkase.

Onsare xe B Hauare 90-X rOAOB MHe AOCTaAacCh 3aMedaTeAbHasl, HO TPyAHas
CyAbOa OBITH NEPBBIM MUHHCTPOM IOCTHUIIUU AaTBUNCKON PecryOamku. A
OBIA YAEHOM IIPaBUTEABCTBa AATBUM B TO BpeMs, KOraa B BuabHIOCE TOA
COBETCKVMMHU TaHKaMU IOTUOAAU AECSITKM HEBOOPY’KEHHBIX ATOAeH, a B Pu-
re CTPOUMAUCH OAapPUKAABIL, OKHAAS TaKOU ’Ke y4acTH.

[TosToMy MHe XOpPOIIO M3BECTHO, KAaKyIO LIeHy HapopA OBIA TOTOB IIAATUTH
332 OCHOBHBIE KOHCTUTYIIMOHHBIE LIEHHOCTH - OCYILLECTBASITh HA CBOEU 3€M-
Ae CYBEPEHHYIO BAACTb COTAACHO CO CBOMMM KOHCTUTYLIMOHHBIMU AOKY-
MEHTaMU.

B CTpAdHaX, TA€ HAPOALI AOATOE BpeMd CTabMABHO BAAQACIOT 3THUM IIPpAaBOM, Ta-
Kre KOHCTUTYLNHOHHBIE IIE€eHHOCTH, KaK CyBepeHHUTeT I'OCyAdpPCTBga, ero Tep-
puTopuda ABAAIOTCA CaMO cobom IIOHATHBIMY, U AMCKYCCHSI B OCHOBHOM Be-
AéTCH o0 OpraHm3anu BAACTH, B3aMMOOTHOIIIEHUN BAACTH U UHAVBUAYYMA.

CoOBITHSI TIOCAEAHETO BPEMEHM, OAHAKO, BHOBBL CTaBST Ha ITOBECTKY AHS
AHCKYCCHIO 00 OXpaHe 3TUX IIeHHOCTEM.



Cratnu 1, 2, u 3 KoHcTurynuu AatBuiickoi Pecniyoauku (CarBepcMe) raa-
CSIT:

1 [ [ u
1. AamBus siBAsiemcsi He3aBUCUMOU geMoKkpamu4ieckou pECHY6AUKOLl.

2. CyBepeHHas BAacmb /AamBuliCKOro rocygapcmaa NPUHAGAEXUMm HAPO-
gy Aamsuu.

3. Teppumopuio AamBulickoro rocygapcmsa B IPaHUUAX, YCMAHOBAEH-
HBIX MeXgyHAPOGHBIMU gOroBOpaMu, cocmasAsiom Bugseme, Aamraae,
Kypseme u 3emrane”.

OTU TPHU CTaTbH, a TaK JKe CTaThbs ILIeCTas SIBASIOTCS SApoM KoHcTuTynmu
- KOHCTUTYIITUOHHOM OCHOBOM TIOCYAQpPCTBa. OTU CTATBbU IIOAAEKAT OCOOOU
NIPOIleAYPEe M3MeHeHUs, U0o cTaThsd 77 KOHCTUTYIIMU TAACHUT:

“Ecau Ceiim usmenua NepByl0, BMOPYIO, MPembl0, WeCMmyo UAU CeMbgecsm
cegbMylo cmambu KoHcmumyyuu, mo makue u3MeHeHUs, YmoObl NOAyHUMb
CUAY 30KOHQ, JOAXKHbl OblMb YMBEPXJeHbl HA BCEHADOGHOM roaocosanuu’.

[Npoiieaypa, yCTaHOBAEHHAd CTaThEU 77, y)Ke caMa IO cebe yKa3bIBaeT,
YTO KOHCTUTYIIMOHHBIY 3aKOHOAATEAb 3aKpeNAEHHBble WNMEHHO B 3THX
CTaThIX IOAOJKEHMSI CUMTAeT 0COO00 Ba’KHBLIMM KOHCTUTYIIMOHHBIMU I€H-
HOCTSIMU.

B cBOeM BBICTYIIA€HUHU S OCTAHOBAIOCH Ha IOPUCAUKINU KOHCTUTYIIMOHHO-
ro Cyaa AarBurickod PecniyOAMKM B OTHOIIEHWM HEKOTOPBIX M3 3THX OC-
HOBOIIOAQTaIOIIMX [IEHHOCTEH, & UMEHHO - CyBepeHHasl BAACTh Hapoaa /Aat-
BUU U TeppuTOpusa AaTBUU.

Kak pa3 kK 3TOI TeMe OTHOCUTCA OAHO M3 HauOoOAee CAOKHBIX, HA MOU
B3TAdA, Aenr Korcturynimonnoro Cyaa AaTBUM. A UMEHHO TaK Ha3bIBaeMoe
peno o nopnmcanHoM 27 Mmapra 2007 ropa AarBuiickor PecryOamkom u
Poccuiickoit Depepaliyiell AOTOBOPE O I'OCYAAPCTBEHHOM I'DaHUIlE MeXAY
AatBueln u Poccuelt'. I'lo satomy pery KorcturynuorHbIM Cya IIPOBO3TrAA-
CUA Hauboaee 0OBeMHOe pelleHUe 3a 12 AeT cBoel paboOTHl. B pemenun
AAETCSI KOHCTUTYIIMOHHO-IIPABOBasl OIleHKa OCHOBOIIOAATaIOIIUM MHCTOPU-
YeCKUM COOBITHAM, TTOAUEPKUBAETCS 3HaUeHUEe AOKTPUHBI HEITPEPHIBHOCTHU

1
"O cooTrBeTcTBUM 3aKOHA "O moaHoMouusax KabrHeTa MUHUCTPOB Ha IOANMCaHUe NapadupOBaHHOrO 7 aBryc-

Ta 1997 ropa AarBuiickoit PecnyGaukoit u Poccuiickoit @epepaliueil IpoeKTa AOTOBOpa O IOCYA@pCTBEHHOM
rpaHuile MexxAy AarBueit u Poccueir" u cAoB “cOOAIOA@ST NPUHIUI HE3BIGAEMOCTU I'PAHUL], NPUHATHIX Opra-
HHU3anueln no 6e30NMacHOCTH U COTpyAHUUYecTBY B EBpome"” mpeambyae u nmyHKTY 9 Aeknapanuu BepxoBHOTO
Cosera AaTtBuiickoit CCP "O BocCcTaHOBA€HUU He3aBUCHUMOCTH AaTBuicKol PecrnyGaumku" ot 4 mag 1990 ro-
Aa u nopnucanHoro 27 mapra 2007 ropa AarBuiickoit Pecrrybamkoit u Poccuiickoit @epeparnueit Aorosopa o
TOCyAapPCTBEHHOM rpaHule Meskpy AarBuelt u Poccuelt u 3akoHa "O poroBope NAaTBUNCKOM PecnmyOauku u
Poccuiickoit Qepepaliny 0 roCyAAPCTBEHHOM rpaHulle MeXAy AarBueit u Poccueir” u croB crateu 1 3akoHa
"O poroBope AarBuiicko# Pecrmy6Gauku u Poccutickoit @epepaliii 0 TOCyA@PCTBEHHOM IpaHulle MesXAy Aat-

Buel u Poccueit” cratbe 3 KoHcTuTynuu AatBuiickoi Pecnmybauku'.
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AaTBUNCKOM T'OCYAAPCTBEHHOCTH M MHTEPIIPETUPYIOTCS HEeKOTOPhIe CTaThbU
KOHCTI/ITYH;I/II/I, BXoApsimye B KOHCTUTYIUWOHHBIE IIPABOBBIE OCHOBBL Aart-
BUMNCKOTI'O rocypAapcCTBa.

18 mos6ps 1918 ropa Hapoanbiti CoBeT AaTBuUM IPOKAAMUPOBaAA AaT-
BUMNCKYIO PecnyOAMKY KakK He3aBHUCHUMOE U CaMOCTOATEABHOE TOCYAap-
ctBo. Hapopnnwiti CoBeT ANAaTBUM aKTOM IITPOKAAMUPOBAHUS 3aBEPINUA
3Tall MOATOTOBKU I'OCYAAPCTBEHHOCTH AaTBUM, HauaThlM ellle B XIX Beke,
KOTAA AQTLINIU OCO3HaAU celsI MOAHOMpaBHOU Haluel EBpombl. AaTBus
ObIA@ IOCAEAHUM YYaCTHHUKOM B AAMHHOM IeNM HOBBIX T'OCYA@PCTB, BO3-
HUKITUX B TO Bpems. Octouwus, AutBa, Ounasapus, [Noawira, Beaopyc-
cus, YKpauHa n KaBKa3zcKue rocypapcTBa MPOKAAMHPOBAAU CBOIO Hesa-
BUCUMOCTDL paHee. CTaHOBAEHHE TOCYAAPCTBa /\QTBUS OCHOBBIBAAOCH Ha
MPUHITUIIaX O IIpaBe HapOAOB Ha caMOOIIpeAeAeHue.

Ho B To BpeMsi AaTBUsI HaXOAMAACh B BOEHHOM TOAOKEHUM, B TOM UUCAE
¢ Poccuen.

Ns6pats KoHcTutynnonHoe CobOpaHue AaTBUU IIPEACTABAIAOCE BO3MOXK-
HBIM TOABKO IIOCA€ OAEep’KaHUs II00eABbl B BOEHHBIX CPa’KeHHSX 3@ OCBO-
ooxxpeHue AatBuu. 1 mag 1920 ropa Koncrurynuonnoe CoOpaHue Aart-
BUU IIPUCTYIIUAO K CBOeM paboTe. MUpPHEIN AOTOBOP MeXAY /\aTBHEU U
Cosetckoi Poccueill OBIA 3aKAIOUEH AUITE HECKOABKUMH MecCdlaMH I103-
Ke - B aBrycre 1920 ropaa.

Ha ocHoBaHUU IIpaBa O CaMOOIIPEAEAeHUU HapOAOB B CTaThe 2 MUPHOTO
poroBopa CoBeTckass Poccust mpu3HaBara He3aBUCUMOCTEL AaTBuu: ,Mcxo-
Asi U3 TIpoBo3rAalienHoro Poccutickort Cormaaructuueckoir OepepaTUBHOMU
CoBeTckoll PecnybAMKON IIpaBa BCeX HapPOAOB Ha CBOOOAHOE caMOOIIpeAe-
AeHMe, He HCKAIOYas Aa’ke IIOAHOTO OTAEAE€HHs OT T'OCyAapCTBa, B COCTaB
KOTOPOI'O OHU BXOAMT, M YUUTHIBAS OIIPEAEACHHO BBICKa3aHHOE BOAEU3BSIB-
AeHMe /AQTBUMICKOTO I'OCYAAPCTBa Ha CaMOCTOSATEABHYIO I'OCYAAPCTBEHHYIO
XU3Hb, Poccusi 6e3 OroBOpoK MOpPHU3HAET HEe3aBUCUMOCTb, CaMOCTOSTEAb-
HOCTh U CyBepeHUTeT AATBHUICKOIO rOCypAapCTBa U AOOPOBOABHO U Ha Beu-
Hble BpeMeHa OTKa3bIBaeTCs OT BCeX CyBEpPeHHEIX IIPaB, KOTOPhIe NPHUHAA-
Aexxaam Poccun B OTHOIIEHUM HapoAa U 3eMAU AaTBUU KaK Ha OCHOBe
OBIBIIIETO I'OCYAQPCTBEHHO-IIPABOBOIO YCTPOMCTBA, TaK U HAa OCHOBE MeXK-
AYHAPOAHOI'O AOTOBOP@, KOTOPEIE B YKAa3aHHOM 3AeCh 3HAUEeHUM YTPaTHUAU
CBOIO CHAY Ha OyAyliue BpeMeHa'’

2 Miera logums starp Latviju un Krieviju // Likumu un valdobas rokojumu krejums, 1920.gada 18.septembris, Ne 73



N3bpanHoe HapopaoMm AarBum KoHctuTynuorHHoe CoOpaHue AaTBHUM IIPHU-
HAr0 KoucTutynuio AarBurickoil PecniyOauku 15 deBpars 1922 ropa.

Kak y>ke OBIAO YIOMSIHYTO, BTOpasl CTaTbsg KOHCTUTYIIUM TAQCHUT:

“CyBepennas Bracmb AamBuilickoro rocygapcmpa NPUHAGAEXUM HAPOGy
Aamsuu”,

Y>Xe B ABaAAIIAaTHIX ropax mmpodeccop npaBa Kapamc Auiiiaepc otmeTua: “B
ctatbe 2 KOHCTHUTYIIMU TOpPU HAAEA€HUU HapoAa /\aTBUM CYBEpPEeHHOU
BAQCTBIO TIPUHATHI BO BHMMAaHUE OOCTOSITEABCTBQ, @ TaK)Ke BO3MO’KHBIE
CAyYaHu, KOTAA CYBEpeHHOe MpaBoO HapoAa /AaTBUU NPUHUMATH pelleHus oo
OCHOBHBIX MPUHITUINIAX KOHCTUTYIIMOHHOTO YCTPOMCTBA U CYIIECTBOBAHUSA
TOCYAAPCTBA MOYKET OBLITh Y3YyPHIUPOBAHO OTAEABHBIMU AUIIAMU B pe3yAbTa-
Te TOCYAAPCTBEHHOTO NepeBOpPOTa UAM APYTUM TOCYAAPCTBOM B pe3yAbTa-
Te BTOp)KeHus'>.

Korcrurynuonnemt Cyp nopdepkHyA: "Ilo cratee 77 KoHcTUTyIuu, 3aK-
PEeNASIOIIEeNd IIPAaBO U3MEHATh KOHCTUTYIUOHHEIE IIPABOBLIE OCHOBHI aT-
BUMCKOI'O T'OCYAAPCTBA TOABKO 3a COBOKYIIHOCTBIO I'DA’KAAH /\ATBUM, 3all-
peljaeTcss BHOCUThL B HUX M3MEHEHHUs MHadye, KaK TOABKO IIyTeM CBOOOAHO-
IO HAPOAHOTO TOAOCOBAHUs. B CAydae, KOTAQ yKa3aHHBIe NIPUHIUAILL U3Me-
HeHBI B Pe3yAbTaTe TOCYAAPCTBEHHOI'O IIePeBOPOTa UAM BTOPKEHUS APYTO-
IO TOCyAApCTBa, HApOA N\ATBUU He TepseT NIpaBa IIPUHUMATL PELIeHUe O
KOHCTUTYLJUOHHOM YCTPOMCTBE M CYIIECTBOBAHUM CBOEr0o rOCyAapCTBa'.

I'lo KorcTUTYyIIUuu 3anpeliaeTcsd B aHTUKOHCTUTYIIMOHHON (popMe AMKBUAU-
pPOBaTh HE3aBHCHUMOCTE /AAQTBHICKOTO I'OCYAAPCTBA MAU CYIIECTBYIOIIEe Ae-
MOKpaTH4ecKoe IIPAaBOBOE I'OCYAAPCTBO. ECAM KOHCTHUTYLIMOHHOE YCTPOM-
CTBO U3MeHseTCsA 0e3 COOAIOAEHUS IIOPSAKA, YCTaHOBAeHHOrOo KoHCcTUTYIU-
el, TO cTaThbg 2 KOHCTUTYIIUM IBASIETCS OAHOU U3 Tex craTtek Koncruryiuy,
KOTOphle de iure OCTAIOTCS B CUA€ Ha BCe BpPeMs CYIIEeCTBOBAHUS aHTUKO-
HCTUTYIIMOHHOI'O Pe’XMMa, oOeclieurBasi COBOKYIIHOCTU I'pPa’kpaH /\aTBUU
IIpaBO CBOOOAHO IIPMHMMATH pellleHusd, Kacarolyecs Ux OyAyllero.

Y Hapopa AaTBUM eCTh IIPABO U OOS3@aHHOCTH BOCCTAHOBUTH NAATBUICKOE
TOCYAApPCTBO B TOU popMe, KOTOPYIO TPeOyIOT KOHCTUTYLIMOHHBIE ITPaBO-
Bble OCHOBHI AQTBUHMCKOTI'O FOCYAAPCTBA. YKa3aHHasg 00A3aHHOCTH BO3AAra-
eTCs U Ha Ka’KAOTO UAeHa Hapopa AaTBHUM - IPaKAAHMHA /\aTBUM, He3aBU-
CHMO OT TOI'O, POAMACS AU OH AO MAU IOCA€ YCTAQHOBAEHUS aHTUKOHCTHUTY-
IIMOHHOTO Pe’KUMa.

IIpaBo Ha BOCCTAHOBAEHME CBOEU NPOTHUBOIIPABHO IIPEPBAHHOU TOCYAAp-
CTBEHHOCTH, IIPEAOCTAaBACHHOE HApOAY AaTBuu IO cTraThe 2 KoHcTHUTYyIIUH,
TECHO CBSI3aHO C MEeXAYHAPOAHO-IIPABOBLIM PEryAUpOBaHUEM B AQHHOMU
obAacTH.

3
Cwm.: Auminepce K. Bpemennas Konctutyrusa AarBum. OGiiue 3amMeTku // BecTHMK MUHHCTEpCTBa FOCTHINH,

1920. Ne 2/3. - C. 52.
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Kak BbI 3Haere, 23 aBrycra 1939 ropa npeaceparerb CoBeTa HAPOAHEBIX KO-
muccapoB CCCP u koMuccap 1o UHOCTPaHHBIM AeAaM BsiuecaaB MOAOTOB
U MUHUCTP UHOCTPaHHBIX AeA ['epmanum Moaxum oH PubGOeHTpon MOA-
IIMCAAM IIaKT O HeHanapeHuu Mexpy 'epmanuert m CCCP. K makTy o He-
HanapeHUM OBbIA TTPUAOKEH AOMOAHUTEABLHBIM CEKPEeTHBIM MPOTOKOA. TeKcT
CEeKpPeTHOT'0 IIPOTOKOAA CBUAETEABCTBYET, YTO IOAHOMOYHEIE IIPEACTaBUTe-
AU ABYX T'OCYAQPCTB OOCY>KAAAU BOIIPOC "00 OrpaHUYeHUU C(hephl BAUSHUS
obemx cTopoH" u "reomoauTmdyeckoM Iiepepere” B Bocrounou EgBporre.
CoraacHO IIPOTOKOAY TeppPUTOPHS AATBUNCKOIO TOCypapCTBa BOIIAA B
ccepy unrepecos CCCP.

CyurecTBoBaHMe AaTBUNCKOTO TocyAapcTBa de facto CCCP npekpaTua Ae-
ToM 1940 ropa. OpHOBpeMeHHO de facto ObIAa MPUOCTAHOBAEHA TOCYAAP-
CTBEHHOCTb OCTOHUHU U /AUTBHL. BaaTUHCKHWE TOCypAapCTBa IO OYeHBb ITOXO-
>KeH TpolieAype OBIAM TPOTHUBOIIPABHO MPeoOpa30BaHbl B COBETCKUE COITU-
AAMCTUYECKHNE pPeclyOAMKM M BKAIOUeHBI B coctaB CCCP Kak COIO3HBIE
PeCcIyOAMKH.

B pamkax ynmomanyrtoro pAeaa KorncturynuoHHBIM Cya Aan OLEHKY YKa3aH-
HBIM COOBITHSIM C TOYKM 3PeHUS MEKAYHAPOAHOIO IIPaBa.

Koncturyuuonnsiti Cya mnpuilier K BbIBOAy, uTo CCCP mpoTuBOmpaBHO
IIPUMEHUA CHUAY IPOTUB AATBUH, T.e. COBEPIINA arpeccuio, HapylluB HOP-
MBI MEKAYHaPOAHBIX AOTOBOPOB, U OCYIIECTBUA IIPOTUBONIPABHYIO OKKYTla-
110 /AQTBUMCKOTO T'OCYAQPCTBA, BBITEKAIONTYIO U3 IIPOTHBOIIPABHON arpec-
CUM.

AOKTpHUHAa TOCYAQPCTBEHHON HENPEPBLIBHOCTU SIBASIETCS PE3yAbBTaTOM pas-
BUTHUST MEXAYHAPOAHOTO IIPaBa IMOCAE MEePBONM MHUPOBOU BOMHEL.

Koucrurynuonssi Cyp IPHUIIEA K BEIBOAY, YTO AOKTPHHA HEIPEePBIBHOC-
TH TOCYAQPCTBA OKA3BIBAET MIPIMOE BAUSHUE Ha ACUCTBUA T'OCyAAPCTBA HeE
TOABKO B c(pepe MeXKAYHApPOAHOI'O IIPaBa, KOIAd F'OCYAAPCTBO IIPOAOAKAET
BBHITIOAHATH IPUHATHIE AO IPEPBIBAHUA He3aBUCHUMOCTH de facto MeXpyHa-
POAHBIE 00493aTEABCTBA U He IIEPEHUMAET MeKAYHAPOAHBIE 0093aTeAbCTBA
TOTO I'OCYAAPCTBA, B COCTaBe KOTOPOI'O paHee NPOTUBOIPABHO HAXOAUAOCH,
HO U BO BHYTPEHHUX AEAaX.

IOpuranyeckast oOCHOBa IpeeMCTBEHHOCTHM /\aTBUU 3aKpellreHa B AeKaapa-
nuu BepxoBHoro Coseta oT 4 mas 1990 ropa “O BocCTaHOBAEHWM He3aBU-
cuMocTu AaTBUNCKOM PecnyOauku'. B Hell peryAumpyroTcs Kak IIPaBOBOM
cTaTyc AATBUU B MEKAYHApPOAHO-IIPABOBOM IIOHUMAHWHU, TaK M OCHOBHEIE
rOCyA@PCTBEHHO-IIPABOBLIE BOIIPOCHI.



"HenpepbIBHOCTEL /AQTBUMCKOTO I'OCYAApPCTBa [..] ABAgeTcsa XpeOTOM BCero
OpraHuU3Ma KOHCTUTYLIMOHHOrO IpaBa AaTtBuu'*. IMeHHO IO3TOMY Ha Hell-
PEePBIBHOCTEL ANAATBUNUCKOIO T'OCYAAQpCTBa ONUPAETCS BCI COBpPeMeHHas
KOHCTPYKIUS AATBUUCKOI'O I'OCYyAapCTBA’.

AOKTpHHa HEIPEPBIBHOCTH TOCYAAPCTBa OKAa3bIBaeT MIPSIMOEe BAMSHUE Ha
MHOTHE TPaBOBLIE MHCTUTYTHI, HAIlpUMeEpP, TPa’kKAQHCTBO, TEPPUTOPUS, 3e-
MeAbHas pedopMa u pedopma uMmyllecTBa. KOHCTUTYIMOHHBIN Cya HEOA-
HOKPATHO pPeIllaA AeAd IIOA YTAOM 3PEHUS 3TOU AOKTPHUHEL.

CyTh yIIOMIHYTOTO TaK HAa3bBIBAEMOTO “Aera 00 AOpeHe" B caepyrolleMm: 18
Hos10ps 1918 ropa, korpa Hapoausniii CoBeT AaTBUU IIPOKAAMUPOBaAA Aart-
BUMICKYIO PecmyOAMKY KaK He3aBUCHUMOE U CAMOCTOSITEABHOE T'OCYAQPCTBO,
IIPECAEAOBAAACEH IIEAb CO3AAThH TOCYAAPCTBO B 3THOTPA(PUUECKUX I'PaHUIIAX.
B ocHOBe >KearaeMbIX I'paHUI] HOBOTO I'OCYAAPCTBa OBIAM BHEIIHHE I'DAaHU-
bl HAaCEA€HHBIX AQTHIIIaMU ATHOTpaUUeCKUxX OOAacTel, KOTOpble OBLIAU
N3BECTHHI.

AAd TIOAy4YeHUs IPEeUMYIeCTB Ha MUPHEBIX ITeperoBopax ¢ Coserckont Poc-
cuell AaTBUA Iepep HauaAOM YKa3aHHBIX II€PeroBOPOB OCYIIeCTBUAA IIIH-
POKYIO BOEHHYIO OIIEpAlluIO, B PEe3yAbTaTe KOTOPOM OBbIA@ OCBOOOJKAEHA
AaTrare M AOCTUTHYTHI 3THOrpadU4ecKue rpaHullbl AaTBuUM. AaTBUNCKAA
apMUusi B XOA€e Ollepalluy MO OCBOOOXKAEHHUIO \aTrare 3aHsAa U CTaAHIIUIO
IlerTanoBo u Apyrue yactu IIckoBckou rybepHuu. B ocHOBe TpeGoBaHUU
AaTBUU O IOCYAQPCTBEHHOM I'paHUIle OBIAM KaK 3THOIpaduueckue, TaK U
SKOHOMHUYECKUE U BOEHHO-CTpAaTerundeckue coodpakeHus.

AatBusi Ha neperoBopax ¢ CoBeTckoM Poccued cMoraa AOOUTHLCS BBITOA-
HOU AeMapKallui TOCYyAQpPCTBEHHBIX TPaHUI], IpHOOpeTsa BAOOABOK K AYA-
3eHCKOMY, PezekHeHCKOMYy U AayraBIMACKOMY ye3paM ButeOGckol rydep-
HUM ellle 4acTb OcTpoBcKoro ye3aa [IckoBckol rybepHUM U 4acTh Apuc-
cKoro yespa BureOckoil ryOGepHUM.

B ABaallaThIe U TPUWAIIATHIE TOAQ 9T TEPPUTOPUU OBIAU WHTEIPHUPOBAHEI B
AATBUMCKOE TOCYAQPCTBO M CTAAHU €rO HeOThbeMAeMOM 4acThlo. [ThITarnoBO
OBINO IIEpEMMEHOBAHO B AOpeHe.

Ilocre MPOTMBONPABHOM AaHHEKCHU M OKKyNaluM /AATBUUCKOTO TOCYAAp-
CTBa CHayana Bcd Teppuropusd NarBuu crara Aareurickou CCP. A Hec-
KOABKO AeT CIIyCTd, B 1944 ropy, COBETCKUM pe’KUM U3MEHUA IpaHully. Ao-

4 Ouasunm A, O63o0p KoHcTuTynun AaTBUM, COMHEHUs U Bonpockl // Jurista Vards, 1 mapTta 2005 roapa. Ne 8.
Cm.: Buemene M. 3aMeTKu K NPOeKTy noctaHoBAeHus // Jurista Vards, 30 suBaps 2007 ropa. Ne 5.
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peHe W HEeCKOABKO BOAOCTeU Obiam mpucoepnHeHbl K Poccutickott COCP.
AbpeHe OBIAO TIepenMeHOBaHO B [ILITar0BO.

B 1990 ropy Oplra BOCCTAHOBAEHA HE3aBUCHUMOCTB AATBUUCKOIO TOCYAApP-
cTBa B pybeskax Aarteutickori CCP, HO He3aBUCUMOCTH /AQTBHUINCKOTO TOCY-
AApCTBa He OblAa BOCCTAHOBA€HA IOAHOCTBIO Ha BCell TEPPUTOPHUH, KOTO-
pyto AaTBusa uMena B 1940 ropy, a UMeHHO, OKKYIIMPOBAHHBIMM OCTaBAAWCh
AOpeHe U yIOMSIHYTHIE BOAOCTH.

AOroBop, KOTOPBIM OCIAPHUBAACA IO YIIOMSAHYTOMY AeAy B KoHcTHTynumos-
HOM CyAe, He COAEPIKaA CCHIAKY Ha MUPHEIN poroBop 1920 ropa, u Teppu-
TOopUs AOpeHe U YIIOMSHYTBIX BOAOCTEU B HEM IlepepaBarach Poccum.

I'lepea KorcturynuoHuelM CypAOM B OCHOBHOM CTOSIAU ABA I'AABHBIX BOII-
poca. I'lepBBIli BOIIPOC COCTOSIA B TOM, OBIAM AU VIIEMAEHBEl 3aKOHOAATe-
A€M OCHOBOIIOAAraroujye HOpMbl KOHCTUTYLIMY, @ UMEHHO, UMeA AU 3aKO-
HOAAQTeAb TTPaBO AAQTh ITOAHOMOUME IOAMMNCATh AOTOBOP M PaTU(UIIUPO-
BaThb ero 0e3 pedepeHAYMa, IPEAYCMOTPEHHOIO CTaTbeén 77 KoHcTUTy-
nuun’?

Ha atoT Bonpoc KoHctutynuoHabsiM CyaoM OBIA A@H NO3UTHBHBIN OTBET
IIOCAe aHaAM3a OOIIMPHOIO HMCTOPHYeCKOro Marepuasa. Cyp cAeran BBI-
BOA, YTO peub B KOHKDPETHOM CAyYae UAET He 00 MCTOPUYECKON TEPPUTO-
pum Aatranre, yIOMSAHYTOUW NPU NMPOBO3TAAIIEHUMN AATBUUCKOTO TOCyAAp-
CTBa M 3aKPENAeHHOUW B TpeThel cTaThbe KOHCTUTYIIMH, @ O TepPUTOPUH,
KOTOpOY AaTBUS 3aBAapeAd IIOCAe TIOANMCAHUSI MUPHOro pAoroBopa 1920
roaa.

B To e Bpemsa KoucturynuoHHEIN Cyp HNOAYEPKHYA, KaKWe TEPPUTOPUU
IIOAPA3yMEBAIOTCA TOA AaTrare B 3TOM CTaTbe W YTO OTAQYa XOTh YaCTU
3TUX TEPPUTOPUU TpeOyeT IIPOIEAYPHI, IPEAYCMOTPEHHOM B CTaTbe 77
Koncrurynun.

BTopoii Bompoc Kacaacsi TOTO, COOTBETCTBYET AU AOTOBOP AOKTPHHE IIPO-
AONKUTEABHOCTU TOCYAAPCTBaA.

Ha stotr Bompoc KorcturynmoraHbEIM CypOM OBIA A@H MO3UTHUBHBIN OTBET
IMOCAe OOIUPHOTO aHaAM3a CyTH AOKTPWHBI M A€WCTBUM NMPABUTEALCTBA U
nmapAaMeHTa. AOKTPHUHA MPOAOAKHUTEABHOCTH TOCYAApPCTBa He 3aliperrnaeT
TOCYAAPCTBY PAacCHopsiKaThbCsl CBOeW TeppuTopuei. B ycraHoBAeHHOM
KonctuTynimel mopsinke TOCYAAPCTBO MOXKET KaK YBEeAWYUTD, TaK M YMEHb-
IIIATH CBOIO TEPPUTOPHUIO.



*

Konctutrynuonsusiii Cya pacCMOTpPeA BOIPOC O TOM, MMeA AW 3aKOHOAA-
TeAb IIPABO OTAATH TEPPUTOPUIO, de jure mpuHapAesxallyto Aarsum. KoHc-
TUTYLUOHHBIY Cyp He paccMaTpHBaA BOIIPOC O TOM, OBIAO AW 3TO pellle-
HUEe TOAUTHYECKM IeAecOO00pa3HBIM M OOOCHOBAHHBLIM. JTO OBIAO OUYEeHb
TPYAHBIM pellleHHeM AAS Halllero HapoAa, HO S HaAeHCh, OHO OBIAO IIpa-
BUABHBIM.

NHorpa Ha Me>XAYHApOAHBIX CeMHHapax 3alaAHble KOAAETH BBIPakaioT
CBOE HEAOBOALCTBO TE€M, YTO, IO UX MHEHUIO, MBI TOBOPUM "O CTaphIX Ae-
Aax". Ho sTo He "crapele penra”. YIIOMSAHYTOe pelleHKe IIPOBO3TAAIIEHO
MeHee ueM Top Hazap. VM Bompoc B HEM CTOSA He TOABKO O TOM, TAe de jure
HaXOAWTCS TpaHuIla AaTBUU, HO OAHOBPEMEHHO M O TOM, TAe de jure Haxo-
AUTCs rpaHunia EBponerickoro coiosa.

51 HapeKOCh, YTO roCyAapcTBa KaBKasa, Tak ke KakK U AarBufg, B OyAylIeM
IIPUCOEAVHSATCS K TeM TOCyAApCTBaM, IAe€ IOAOOHBIE BOIPOCHL AEMCTBU-
TEABHO CTAaAU UCTOPUEU U CyBepeHHas BAACTb HAPOAA HA TEPPUTOPUU CBO-
€ro TOCypapCTBa cama CoOOM MOAPa3yMeBaEeTCH.

SUMMARY

Articles 1, 2, and 3 of the Constitution of the Republic of Latvia state:
1. Latvia is an independent, democratic Republic.

2. Sovereign power of the state of the Republic of Latvia belongs to the
people of Latvia.

3. Territory of the state of Latvia in the borders established by the inter-
national treaties is Widzeme, Latgame, Kurzeme and Zemgale.

These three articles as well as article six are the core of the constitution,
the constitutional base of the state. These articles are the subject of a spe-
cial procedure of amendments as article 77 of the constitution states:

“If Saima has changed articles 1, 2, 3, 6 or 77 of the constitution, these
amendments before entering into force should pass the national voting".
Procedure mentioned in the article 77 states that the positions prescribed
in these articles are considered as very important constitutional values by
the constitutional legislator.
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One of such issues is the so called case of the treaty signed March 27, 2007
between Republic of Latvia and Russian Federation on state borders
between Latvia and Russia.

The constitutional court faced two main issues. The first issue was if the
legislator has violated the fundamental norms of the constitution: that is,
did the legislator have the authority to sign the treaty and ratify it without
a referendum stipulated in the article 77 of the Constitution. After analy-
sis of wide range of historical materials it was positively answered by the
constitutional court. The court concluded that this concrete case didn't
concern the historical territory of Latgale mentioned at the moment of dec-
laration of Latvian state and stipulated in Article 3 of the Constitution but
concerned the territory which Latvia got as a result of the peace treaty of
1920. Meanwhile the Constitutional Court emphasized which territories
where meant under Latgale and in the case when even a part of this terri-
tory was given to another country requires the procedures stipulated in the
Article 77 of the Constitution. The second issue was if this treaty corre-
sponded to doctrine of the duration of the state. After a thorough analysis
of the essence of the doctrine and activity of government and parliament
the Constitutional Court answered positively. The doctrine of duration of
state does not forbid administering its territory. By the order established
by the constitution the state can both increase and decrease its territory.
The Constitutional Court considered the issue if the legislator had the right
to give the territory which de jure belonged to Latvia. The Constitutional
Court did not consider the issue whether the decision was politically wise
and grounded.
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Introduction - The Irish Legal System

The legal system of Ireland is one of common law. Although early Irish
society had its own native legal system, known as Brehon Law, the com-
mon law was introduced by the English conquerors and settlers of Ireland
and by the seventeenth century common law was firmly established in
Ireland and has remained so until this day. When Ireland achieved self-
governing status in 1922, nobody other than a small number of incurable
romantics seriously suggested that the common law should cease to be the
law of Ireland. However, the introduction for the first time in 1922 of a writ-
ten constitution marked a major break with the English legal tradition.
Although it had been intended that that constitution could be amended
only by plebiscite after an initial period during which it could be extend-
ed by ordinary legislation the period during which the 1922 Constitution
could be amended by the legislature was successively extended so that in
effect until 1937 Ireland remained a country subject to a system of parlia-
mentary sovereignty despite having a written constitution.

The Constitution of Ireland, 1937

Irish constitutional development came to full fruition in 1937 with the adop-
tion of a fully republican form of constitution which abandoned the concept
of parliamentary sovereignty in favour of the concept of sovereignty of the
people. The 1937 Constitution was adopted by plebiscite and, following a
three year transitional period, could thereafter be amended only by popu-
lar referendum. The constitutional structure provided for a bicameral legis-
lature with a strict separation between the three branches of government.
The independence of the judiciary is guaranteed as is the exclusive power
of the Oireachtas (parliament) to make law. It contains detailed provisions
concerning the fundamental rights of citizens and provides for an extensive
power of judicial review, under which legislation which is inconsistent with
the Constitution can be struck down by the courts. While it took some con-
siderable time for judges and lawyers steeped in the old doctrine of parlia-

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

157



158

JAMES HAMILTON. PUBLIC PROSECUTIONS, IRELAND

mentary sovereignty to realise the implications of this constitutional revo-
lution, by the 1960s judicial activism was in full swing and since then the
Irish courts have developed an elaborate constitutional jurisprudence.
Constitutional law and the concept of constitutional justice has informed
and infused all aspects of Irish law and the Irish courts have given a firm
constitutional basis to rules of fair procedure or due process.

In all of this, of course, Irish courts were doing something that had already
been done in that great bastion of the common law, the United States of
America, whose example has in this and the last century been followed by
many other common law jurisdictions to a greater or lesser extent, most
recently even by the United Kingdom since its adoption of the European
Convention on Human Rights as part of its domestic law.

Express Fundamental Rights

The 1937 Constitution contains a number of express provisions concerning
human rights. They, however, are only a part of the story of the protection
of human rights on the constitutional plane. The Irish courts have also rec-
ognized the existence of a large number of rights which are not in fact
specified in the text.

I will begin by describing briefly some of the principal fundamental rights
which are expressed in the text. The 1937 Constitution is, of course, a prod-
uct of its time. Hence some of the language used in 1937 as well as the con-
tent look old-fashioned by the standards of 2008. The attitude to the role of
women appears particularly outdated. Some of the text reflects a Catholic
ethos particularly in the provisions concerning the family and education. On
the other hand the Article on religion on the whole represents a clear sepa-
ration between church and state. Much of the language reflects natural law
thinking with its references to natural, inalienable and imprescriptible rights.

Many of the express fundamental rights are contained in the chapter enti-
tled Fundamental Rights comprising Articles 40-44.

Article 40 contains a guarantee of equality before the law. The guarantee
is extended to all citizens "“as human persons". The Article contains a pro-
hibition on the conferring of titles of nobility by the State and a prohibi-
tion on citizens accepting titles of nobility or of honour except with the
prior approval of the Government. Article 40.3.1°, to which I shall return,
contains a guarantee by the State in its laws to respect, and, as far as prac-
ticable, by its laws to defend and vindicate the personal rights of the citi-
zen. The following paragraph goes on to state that the State shall, in par-
ticular, by its laws protect as best as it may from unjust attack and, in the
case of injustice done, vindicate the life, person, good name and property
rights of every citizen.



This provision is then followed with a clause which acknowledges the right
to life of the unborn and, with due regard to the equal right to life of the
mother, guarantees in its laws to respect, and, as far as practicable, by its laws
to defend and vindicate that right. This provision was inserted following a
referendum in 1983. In Attorney General (Society for the Protection of Unborn
Children (Ireland) Ltd) v Open-Door Counselling Ltd [1988] IR 593 the
Supreme Court granted an injunction restraining the defendants from provid-
ing information in Ireland about abortion services obtainable abroad. In
Attorney General v X [1992] 1 IR 1 an injunction was granted by the High
Court to prevent a 14 year old girl who was pregnant as a result of a rape
from leaving the jurisdiction of Ireland to obtain an abortion. The decision of
the High Court in X was on the facts of the particular case reversed by the
Supreme Court on the grounds that there was a real and substantial risk that
Ms. X might commit suicide, and in such circumstances termination of preg-
nancy was permissible. The possibility of injunctions being granted in other
circumstances was, however, affirmed. Following the Open-Door and X cases
two further provisions were inserted in the Constitution following further ref-
erences in 1992 stating that the subsection “shall not limit freedom to travel
between the State and another state” and that the subsection “shall not limit
freedom to obtain or make available, in the State, subject to such conditions
as may be laid down by law" information relating to services lawfully avail-
able in another state. A further proposal to exclude possible suicide as a per-
missible ground to allow an abortion was rejected by the electorate.

Article 40.4 provides that no citizen shall be deprived of his personal lib-
erty save in accordance with law. It then goes on to set out what is effec-
tively a habeas corpus provision which is, however, established as a consti-
tutional procedure under this Article.

Article 40.5 provides that the dwelling of every citizen is inviolable and
shall not be forcibly entered save in accordance with law.

Article 40.6 guarantees liberty for the exercise of a number of specified
rights "subject to public order and morality". The first of those rights is the
right to the free expression of convictions and opinions. This is, however,
qualified by a statement that organs of public opinion, such as the radio,
the press, the cinema, while preserving the rightful liberty of expression,
including criticism of government policy, shall not be used to undermine
public order or morality or the authority of the State. The provision goes
on to state that the publication or utterance of blasphemous, seditious, or
indecent matter is an offence which shall be punishable in accordance with
law. Notwithstanding this apparently clear provision there is in fact no
offence of blasphemy in Irish law.

The next specified right is the right to assemble peacefully and without
arms. However, this right is qualified by a statement that provision may be
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made by law to prevent or control meetings which are determined in accor-
dance with law to be calculated to cause a breach of the peace or to be a
danger or nuisance to the general public and to prevent or control meet-
ings in the vicinity of the parliament.

Finally, Article 40.6 guarantees the right of the citizens to form associations
and unions but permits laws to regulate and control in the public interest
the exercise of the foregoing right.

Article 41 deals with the family. The Family is recognised as the natural, pri-
mary and fundamental unit group of Society and as a moral institution pos-
sessing inalienable and imprescriptible rights, antecedent and superior to all
positive law. There is a guarantee to protect the Family in its constitution
and authority. The Article goes on to provide that by her life within the
home, woman gives to the State a support without which the common good
cannot be achieved, and says that the State shall, therefore, endeavour to
ensure that mothers shall not be obliged by economic necessity to engage
in labour to the neglect of their duties in the home. Next this Article con-
tains a pledge to guard with special care the institution of marriage on which
the Family is founded and to protect it against attack, but the succeeding
provision allows for a grant of divorce on certain conditions. This latter pro-
vision was inserted following a referendum in 1995 and replaced the origi-
nal provision which had prohibited the granting of divorces.

Article 42 deals with education. The Family is recognised as the primary
and natural educator of the child and the “inalienable right and duty of
the parents to provide, according to their means, for the religious and
moral, intellectual, physical and social education of their children" is guar-
anteed. Parents are stated to be free to provide this education in their
homes or in private schools or in schools recognized or established by the
State. Parents may not be obliged to send their children to state schools or
any particular type of school designated by the State. However, the State
may require that children receive a certain minimum education, moral,
intellectual and social. There is an obligation to provide for free primary
education, to endeavour to supplement and give reasonable aid to private
and corporate educational initiative, and, when the public good requires it,
to provide other educational facilities or institutions. Where parents for
physical or moral reasons fail in their duty towards their children the State
may endeavour to supply the place of the parents, but always with due
regard for the natural and imprescriptible rights of the child.

Article 43 acknowledges the right to private property, or as the
Constitution puts it “to the private ownership of external goods". There is
a guarantee to pass no law attempting to abolish the right of private own-
ership or the general right to transfer, bequeath and inherit property.
However, these rights may be regulated by the principles of social justice.



Finally, Article 44 deals with religion. The State acknowledges that the
homage of public worship is due to Almighty God. The State is to hold His
Name in reverence, and respect and honour religion. Originally there was
a clause which recognized a number of named religions but that was delet-
ed by referendum in 1972. Freedom of conscience and the free profession
and practice of religion are guaranteed “subject to public order and moral-
ity". There is a prohibition on the endowment of religion. There is a prohi-
bition on making discrimination on the grounds of religious profession,
belief or status. Legislation providing state aid for schools must not discrim-
inate between schools under the management of different religions or
denominations. Nor must it affect the right of any child to attend a school
receiving public money without attending religious instruction at that
school. The right of religious denominations to manage their own affairs,
and to own, acquire and administer property and maintain religious or char-
itable institutions is guaranteed and their property may not be diverted save
for necessary works of public utility and on payment of compensation.

It will be noted that this list of specified rights in Articles 40-44 is a rela-
tively limited one. There are many rights which would generally be recog-
nized today both in modern constitutions and in the international human
rights instruments which are not expressly referred to in the Constitution
of Ireland. It is also worth noting that many qualifying phrases appear in
the text when describing the various specified rights, such as, "“subject to
public order and morality”.

The Unenumerated Rights

It is obvious that if the human rights protections in the Constitution of
Ireland were confined to the rights expressly set out in it the Constitution
would be seriously deficient by modern standards. But in a landmark case,
Ryan v Attorney General, 1965, IR294, the Supreme Court held that the ref-
erence to the personal rights of the citizen in Article 40.3.1° of the
Constitution did not refer only to the rights which are actually specified
but also to various other unspecified personal rights. Over the years the
courts have identified a substantial number of unspecified or unenumerat-
ed rights using this particular provision.

Ryan's case was concerned with an allegation that the fluoridation of water
infringed the personal rights of the citizen. While the Court rejected the
plaintiff's claim it nonetheless held that there was indeed an unspecified
right to bodily integrity which was one of the personal rights referred to in
that Article. This right was broadened in subsequent cases in to a wider
right not to have one's health endangered by the actions of the State'.

! The State (C) v Frawley [1976] IR 365
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Other rights which have been recognised include the right to freedom from
torture, inhumane or degrading treatment? the right to work and earn a liveli-
hood?® and the right to marital privacy’. A more general right to privacy has
also been recognised’. The right to autonomy was recognised in In re a Ward
of Court (withholding medical treatment) (No. 2)° in which the Supreme Court
authorized the withdrawal of artificial nutrition and hydration from a patient
who had been in a near persistent vegetative state for many years. The right
to refuse to submit to medical treatment was also recognised. Other rights
which have been recognized include the right to litigate and to have access
to the courts, the right to justice and fair procedures, the right to travel both
within and outside the State, the right to know one's mother's identity, and
the right to marry. The right to procreate was recognized in Murray v Ireland’,
a case in which a married couple, both of whom had been convicted of mur-
dering a policeman and were long term prisoners, sought the right to have
children. While the court recognized the general right to procreate it held
that the State was entitled to limit it in the case of prisoners. The rights of an
unmarried mother in regard to her child? certain rights of children and the
right to communicate have also been upheld.

An obvious difficulty arises in identifying what is the source of these
rights? At different times the Irish courts have given different answers to
this question. In some cases the courts held that the rights derived from
the “Christian and democratic nature of the State"’. Other sources have
included papal encyclicals”, international human rights instruments' and
the principles of natural law. There is no doubt, however, that the courts
have never found an entirely satisfactory answer to this problem and many
commentators have criticised what they see as essentially judicial law mak-
ing which does not have any mandate from the text. In recent years there
has been less of a tendency to identify new and personal rights, although
given the range of rights already identified it would be difficult not to con-
clude that there can be very few left which have not been considered at
some time or other. In OT v B”?, Keane CJ in commenting on the nature of
unspecified rights stated as follows:

“It would unduly prolong this judgment to consider in detail the problems
that have subsequently been encountered in developing a coherent princi-

2 Ibid

Murtagh Properties v Cleary [1972] IR 330
McGee v Attorney General [1974] IR 284. In this case the Supreme Court held that provisions making access
to contraception unlawful violated the right of a married person to privacy in regard to his or her marital rela
tions.
Kennedy v Ireland [1987] IR 587. The case concerned a complaint by the plaintiffs of unjustifiable tapping of
6 their telephones by the State.
; [1996] 2 IR 79
[1985] IR 352
The State (Nicolau) v An Bord Uchinia [1966] IR 567, G v An Bord Uchinla [1980] IR32
For example, in Ryan v Attorney General [1965] IR 294
Ibid
2 Doyle v Garda Commissioner [1998] 2 ILRM 523
[1998] 2 IR 321

10



pled jurisprudence in this area. It is sufficient to say that, save where such
an unenumerated right has been unequivocally established by precedent
and, for example, in the case of the right to travel and the right of priva-
cy, some degree of judicial restraint is called for in identifying new rights
of this nature.”

It may be noted that a similar phenomenon exists in relation to the inter-
pretation of the United States Constitution and has been subjected to sim-
ilar criticism from those who are opposed to too much judicial activism.

Other Rights in the Constitution

Apart from the Fundamental Rights Articles in the Constitution of Ireland,
a number of other rights appear throughout the document. These include
the right to trial by jury (Article 38.5), the right to vote (Article 16.1.2°),
and the right to seek election (Article 16.1.1°).

Article 38.1 provides that no person shall be tried on any criminal charge
save in due course of law. In a similar manner to the way in which the
courts have elaborated on the reference to personal rights and defined
innumerable unenumerated rights the term "due course of law" has been
held to imply a large number of rights in the area of criminal law and
procedures. These include the right to be presumed innocent of crimi-
nal charge until the case is proven”, the right to be informed of the
nature and cause of the charge promptly, in detail, and in a language
which is understood', the right to be tried without undue delay", the
right to a fair public hearing by a competent, independent and impartial
court’, the right to be allowed to appear, defend oneself, and be pres-
ent throughout one's trial”, the right to be legally represented, and if
necessary to be assisted financially®, the right to be given reasonable
time and opportunity for the preparation of defence', the right to be
given the assistance of an interpreter where necessary”, the right to give
evidence and secure the attendance and examination of witnesses and
to present evidence in a manner prescribed by law*, the right not to be
compelled to incriminate oneself*, the right to be subject to fair proce-
dures relating to arrest, detention, charging, trial, appeal and sentence,

13

" O'Leary v Attorney General [1995] 1 IR 254

The State (Buchan) v Coyne [1936] 70 ILTR 185, In re Haughey [1974] IR 217, Director of Public Prosecutions v
5 Doyle [1994] 2 IR 486

Director of Public Prosecutions v Byrne [1994] 2IR 236, Cahalane v Murphy [1994] 2 IR 262

The People (Director of Public Prosecutions) v McGinley [1983] 3 Frewen 251, The People (Director of Public
Prosecutions) v WM [1995] 1 IR 226, Eccles v Ireland [1985] IR545, The People (Attorney General) v Singer [1973]
IR 408
8 The People (Attorney General) v Messitt [1972] IR 204, Lawlor v Hogan [1993] ILRM 606
19 The State (Healy) v Donoghuel [1976] IR 325
20 In re Haughey [1971] IR 217, O'Callaghan v Clifford [1994] 2 ILRM

The State (Buchan) v Coyne [1936] 70 ILTR 185

In re Haughey [1971] IR 217, White v Ireland [1995] 2 IR 268
Heaney v Ireland [1994] 3 IR 593

17

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

163



164

JAMES HAMILTON. PUBLIC PROSECUTIONS, IRELAND

which are prescribed or permitted by law®, the right to be allowed to
appeal against conviction or sentence as may be prescribed by law*, and
the right not to be tried a second time for the same offence following a
valid conviction or acquittal®.

Procedures

I propose to say a little about procedures which are followed by the Irish
courts in relation to constitutional questions. By virtue of Article 34.3.2° the
exclusive jurisdiction to question the validity of any law passed by the par-
liament on grounds of constitutionality is vested in the High Court and on
appeal from the High Court to the Supreme Court. The effect of a finding
of invalidity of a law is that the law is deemed never to have been valid and
such a finding operates ex tunc rather than ex nunc. This, of course, on some
occasions can present rather intractable problems because, as it has been suc-
cinctly put “the egg cannot be unscrambled"*. For example, in the past elec-
toral laws have been stricken down. Should this have resulted in a finding
that previous legislatures had been invalidly elected and that their acts were
null and void? Would Governments elected by those legislatures also be
invalid? Such a finding would have carried with it the further proposition that
the judges who struck down the law had not been duly appointed under the
Constitution. We thereby come full circle. In one case the Supreme Court
struck down a very significant aspect of the Income Tax Acts” but nonethe-
less held that the practical consequences of this could not permit a refund of
taxes before the date of issue of proceedings. A variety of legal stratagems
have been devised in order to avoid the logic of the proposition that the law
never existed, including, most remarkably, in the case of A v Governor of
Arbour Hill Prison” a finding that (following the striking down of a law which
prevented a person from having sex with underage children) a person con-
victed of such an offence (which was deemed never to have existed) could
nonetheless be kept in prison on foot of a prior conviction because he had
not raised the issue at the time. Finally, it may be noted that over the years
the courts have been quite active in striking down provisions of statute law.

In addition to the power to declare a law invalid there is also a provision
which allows the President of Ireland, instead of signing a law which has
been passed by the parliament, to refer it to the Supreme Court for an advi-
sory opinion on its validity which the Supreme Court must give within 60
days. However, if the law is upheld by the Supreme Court it can never

thereafter be challenged.This provision has been criticized by the

2 The People (Director of Public Prosecutions) v Healy [1990] 2IR 73, Cox v Ireland [1992] 2 IR 503

The People (Attorney General) v Conmey [1975] IR 341

% The People (Director of Public Prosecutions) v Quilligan (No 2) [1989] IR 45, McCarthy v Garda Commissioner

2% [1993] 1 IR 489
See Griffin J. in Murphy v Attorney General [1982] IR 241 at p 331
Tbid

28 12006] 2 ILRM 481



Constitutional Review Group which reported in May 1996. It is hard to
avoid the conclusion that the Irish courts, being based on a common law
tradition, are unhappy with this form of abstract review. There is a reluc-
tance to guarantee forever the constitutionality of a statute when it is not
possible to envisage all the circumstances in which something might be
done on foot of it. For this reason the provision is rarely invoked. Typically
it might be used in a case where a law dealing with a net issue contained
a small number of provisions which are going to have a drastic effect if
they are subsequently found to be unconstitutional. For example, the sec-
tion has been used to test the validity of adoption legislation. In many
cases where a law has been tested under this provision the Supreme Court
has refused to give the law its seal of approval and it is hard to resist the
impression that they are very reluctant to do this, particularly when a
statute is long or complex. The Constitution Review Group suggested that
instead of the existing procedure a finding of constitutionality should not
preclude a subsequent challenge - as in any other case where a constitu-
tional challenge fails.

Finally, Ireland does not have a separate constitutional court. As in the
United States of America constitutional issues are dealt with in its highest
courts which also deal with other matters. It follows from this that consti-
tutional issues may be raised together with other issues in various forms of
litigation. Apart from bringing a declaratory action seeking a declaration
of invalidity of a law, the possibility arises of raising constitutional issues
in judicial review proceedings, in habeas corpus applications, or when such
issues arise in the course of ordinary civil litigation or even in criminal
cases. As well as striking down laws, courts may give injunctive relief to
restrain breaches of the Constitution, may award damages, and must refuse
to admit evidence obtained in breach of constitutional right®.

The European Convention on Human Rights
and the Irish Constitution

The European Convention for the Protection of Human Rights and
Fundamental Freedoms was incorporated into Irish law by the European
Convention on Human Rights Act 2003. The Act provided that courts must,
as far as possible, interpret and apply Irish law in a manner compatible with
the Convention, and that every organ of State must perform its functions in
such a manner. Any contravention of the latter provision gives rise to an
action in damages. The High Court and Supreme Court can make a dec-
laration that a provision of Irish law is incompatible with the Constitution.

These remedies, of course, co-exist with the existing remedies under the
Constitution, including the power to strike down a law for unconstitution-

29 people (DPP) v Kenny [1990] 2 IR 110
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ality. One of the leading commentators on the Constitution of Ireland, Prof.
Gerard Hogan, has commented on the “striking degree of overlap between
the respective guarantees (as judicially interpreted) contained in the
Constitution and the Convention. The Constitution contains no significant
omissions compared with the ECHR, although the guarantee of the rights
to family life in Article 8 and free speech in Article 10 are probably more
extensive than the corresponding constitutional guarantees, although, in
the latter case, judicial attitudes seem to be changing ....

What does appear to be almost beyond question, however, is that there are
no major deficiencies in the level of constitutional protections as compared
with the ECHR. It is also true that the Constitution's guarantees in respect
of matters such as the separation of powers, the right to jury trial for major
offences and the guarantees in respect of religious discrimination and non-
endowment of religion go significantly beyond ECHR guarantees.
Furthermore, the constitutional jurisprudence relating to remedies - the
exclusion of evidence for breach of constitutional rights; the jurisdiction of
the courts to restrain anticipated unconstitutional conduct by the execu-
tive or legislative branches, and the award of damages for breach of con-
stitutional rights - is at least the equal of that provided by Strasbourg and
is, in may significant respects, more developed®".

In their introduction to the fourth edition of J.M. Kelly's The Irish
Constitution the editors, Profs. Gerard Hogan and Gerry Whyte, comment-
ed that:

“the Constitution's significantly superior system of judicial review and
ancillary remedies (such as the declaration of invalidity, damages and
injunction) ensures that it will remain the litigant's first choice.”

Such has indeed proved the case. Although it is now the practice in many
cases for litigants to assert breaches of both the Constitution and the
Convention, in only one case since the Convention was incorporated has
a law or an action been found by the Irish courts to be compatible with the
Constitution of Ireland but not with the Convention®.

30 Hogan, 'The Belfast Agreement and the Future Incorporation of the European Convention of Human Rights in
the Republic of Ireland’ (1999) Bar Review 205 at 208-9 (footnotes omitted).

See Foy -v- An t-Ard Chlaraitheoir & Ors., Unreported, High Court, 19" October 2007, McKechnie J. The appli-
cant was a post-operative male to female transsexual. In 2002, she failed in her application to have her name
and gender altered on her birth certificate to reflect such change. The High Court held that the legal regime
in place had not infringed her constitutional rights to privacy, dignity, equality and to marry an Irish male. By
the time the applicant's appeal came up for hearing there had been a number of significant changes in the legal
landscape in relation to issues arising in her claim. As a result, the Supreme Court remitted the matter to the
High Court so that new issues could be heard at first instance. McKechnie J., in giving judgment, noted that
the applicant s constitutional claim was almost identical to that in her earlier case, with the exception of one
new point. Therefore, he felt bound by the court's previous adjudication and found that their had been no
infringement of the applicant's constitutional rights. However, reviewing the recent pronouncements from the
European Court of Human Rights, McKechnie J. held that there had been an infringement of the applicant's
Convention rights. He therefore held that a declaration of incompatibility under the 2003 Act was appropriate.
This decision is under appeal to the Supreme Court. See Coulter, State to Appeal Judgment in Foy Case to the
Supreme Court, Irish Times, 1% April 2008.
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Conclusion

Despite the many obvious inadequacies in the written text of the
Constitution of Ireland, the jurisdictional activism of the courts, especially
from 1960 on, led to a vibrant constitutional law where judicial interpreta-
tion supplied many of the gaps. Despite the more restrained approach now
usually maintained in the courts the Constitution continues to provide an
effective protection for fundamental rights and has generally proved itself
capable of being adapted to meet the challenges of ever-changing times.

PE3IOME

Eme B 1937 ropy Korctutynusa VpaaHauu copepskanra psp IIOAOKEHUHU, OT-
HOCAIIUXCA K IIpaBaM 4eroBeKa. OAHAKO MPAAHACKHE CYABI IPU3HAAU CY-
LIIeCTBOBaHME OOABIIOTO YKWCAA IIPaB, KOTOPEIE He 3aKpellAeHBl Ha Oymare.
OcHoOBHEIE IIpaBa onpepereHsl cTaTbsaMu 40-44 Koncturynuu Mpaaspuu. K
HUM OTHOCSTCS: PABEHCTBO BCEX IIepep 3aKOHOM, paBHLIE IIpaBa Ha >KU3Hb
ellle HEPOAUBIIIerocs pebeHKa M ero MaTepH, IIpaBO Ha MPOBeAeHUe MUP-
HBIX, Oe3 Opy’Kusl cCOOpaHuM, IIPAaBO Ha CO3AaHHEe OOBbeAVHEHUN U COI030B,
IpaBO CEeMeMHOU JKM3HH, NpaBO Ha oO0pa3oBaHWe, IIPAaBO YaCTHOU
COOCTBEHHOCTHU U NIPABO Ha CBOOOAY peanruun. OAHAKO 3TOT IepedeHb IIPaB
3HAQUUTEABHO OrpaHudeH. B apeae PuaH npomuB [eHepaAbHOIO NpPoOKypopa
1965 ropa BepxoBHbIM Cyp IIOCUMTaAn, YTO IIOA OTMEYEHHBIMU B CTaThe
40.3.1. Konctutrynuu VparaHAMY IIpaBaMM IIOAPA3yMeBAIOTCA €ellle U APpyTUe
HeyKa3aHHBIe IpaBa. B TeueHMe MHOTIMX AT CYABI CCBINAAUCH Ha geao Pu-
an npomuB ['eneparbHoro npokypopa 1965 ropa, 4ToOBI yKa3aTh Ha IPaBa,
KOTOPHIE IIOAPa3yMeBaIOTCs, HO He 3aKpPeIlA€HbBl B BEIIIEYKA3aHHOU CTaThe.

HecmoTpsa Ha OOABIIIOe UMCAO HEaAEKBATHOCTEW B TeKCTe KOHCTUTYIIUU
VipaaHpauH, IpaBOBasg aKTUBHOCTB CYAOB, OCOOeHHO HauuHag ¢ 1960 ropa,
IpuBeAda K TOMY, UYTO IIPaBOBOe TOAKOBaHUe KOHCTUTYIIMU BOCIIOAHUAO
MHOTHE MPOOeAbl KOHCTUTYIMOHHOTO IIPaBa.
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BAPHABAIII AEHKOBUY. KOHCTUTYIIVIOHHBIN CYA BEHTEPCKOU PECITYBAUKU

COBCTBEHHOCTD, CBOBOAA,
BE3OITACHOCTbD

BAPHABAIIT AEHKOBUY

unen Koncmumyuyuonnoeo Cyda Beneepckoii Pecnybauku

1. HenHoCTN IUBUAU3AINHI

Ka>kpasa HalUsg TOPAUTCS CBOEN MCTOPUEN, HAKOTIAEHHBIMU U COXPaHEHHLI-
MH €0 B IIpoIlecCe 3TOM HCTOPUU PEAUTUO3HBIMU, KyABTYPHBIMU U XYAO-
KeCTBEHHBLIMHU II€HHOCTSIMM, HAIMOHAABHBIMU TPAAUIIMSIMU, HAPOAHBIMU
obOnryasgmu. Hanboaee 1leHHBIE S9A€MEHTHI IPUPOAHOMN U CO3AQHHOM UYeAoBe-
KOM CpeAbl OTAEABHBIX CTpaH BCE uallle OOBIBASIOTCSH YaCThIO MHPOBOTO
KYABTYPHOTO HAaCAE€AUS UM PAaCCMaTpUBAIOTCSA HAMHU KakK OOIue COKPOBUIIA
BCEro 4eAOBedYeCcTBa.

51 yOe>kpEH, 4YTO @HAAOTUYHBIM 00Pa30M CAEAYET IIOAXOAUTE U K OCHOBHEIM
cBOOOAAM U IIPaBaM YeAOBeKa, 3a(PUKCUPOBAHHBIM B MEKAYHAPOAHBIX COT-
AQIIEHUAX W HALUOHAABHBIX KOHCTUTYLUSAX. VX TOXXKe HY’>KHO IIPU3HATH
BBEIKPUCTAAN30BABIIUMUCS B IIPOIlecCe MUBUAU3ALMOHHOIO Pa3BUTUSA OT-
AEGABHBIX HAIIUM M 3CCEeHIIMAALHBIX IeHHOCTEM BCero ueaoBeuecTBa. M mx
TOKEe MOYKHO CUHUTATh YaCTAMM - He MaTepUuaAbHBIMH, @ UMMaTepPUaAbLHBI-
MM (COHHUPHUTYAABHBIMH, CAKPAAbHBIMH) - MHUPOBOIO HACAEAWs, OOLIMMU
KYABTYPHBEIMHU [I€HHOCTSIMHU BCETO YEAOBEUEeCTBA. JOTU OCHOBHEIE IIEHHOCTH,
3a(PMKCUPOBAHHBIE B MEKAYHAPOAHBIX AOKYMEHTAaX M KOHCTUTYLIHAX Ae-
MOKpPATHUUECKUX IMPABOBBIX T'OCYAAPCTB, HEOOXOAMMO MOOLIPATH W OXpa-
HATH TaK JKe, KaK APyrhe IPUPOAHEBIE U CO3AQHHBIE YEAOBEKOM II€HHOCTU
MASI TOTO, UTOOBI IIOTOM IIEPEeAATh MX I'PIAYIIMM NOKOAeHUAM. Ecam Ham
YAACTCI AOCTUYL KOHCEHCYyCa B OTHOIIEHMWU 3THUX II€HHOCTEM - ITIOHAYaAy,
II0 KpallHeW Mepe, B MUHUMYyMe IIpaB YeAOBEKQa, 3aTeM, ILIar 3a IIaroM, BO
BCE OOABLIIIEM UYMCAE OCHOBHBIX CBOOOA U MPaB YeAOBeKa - TOABKO TOTAA
MBI CMOYKeM JKUTh B MHpe U 0e30IaCHOCTU KaK MHAUBUABL, B CBOUX CEMb-
X, B CBOUX AEPEBHSAX U TOPOAAX, B CBOUX CTpPaHax, B PErMOHaxX, OXBAaThI-
BAIOINX HECKOABKO CTpaH, B EBpolle, Ha APyTMX KOHTHHEHTaX, BO BCEM
IAOOAAM3UPYIOIIEMCS MUDPe.

Boablias yacTh OCHOBHBIX IIPaB M CBOOOA YeAOBeKa - TakK ke, KaK U KOHC-
TUTYIIMOHHBIE IIpaBa - B HACTOSIee BpeMs SBASETCS IOKa TaKUMU ITPOCT-
PaHHBIMU, UMEIOIINMHU AeKAaPATUBHBIY XapaKTep U C(pOPMyAUPOBaHHBEIMU
C BBICOKOM CTeNeHbI0 IOPUANYECKON aOCTPAKTHOCTH IOPUAUUYECKUMU paM-
KaMH, KOTOpbIe CO3AQIOT IIPEATIOCBIAKM AAS COXPaHEHUS KYABTYPHBIX U
IOPUAMYECKUX TPAAUIIUM, UX ITOCTEIIeHHOTO OOHOBAEHUS, MOACPHU3AIIUN.



Benrpus, Hanpumep, cKkopee Bcero, B Ka4eCTBe IMPOTUBOAEUCTBUS COpPOKa-
AeTHEeM KOMMYHHCTHYECKON AUKTaType B II€pUOA HW3MEHEeHHS CHUCTEeMEI
(1989) cpasy ke U B IIOAHOM Mepe, MOXKHO CKasaTh, "B HEOTPAHWYEHHOU
dopme" obecrnedyrira CBOUM Tpa’kpaHaM KAACCHMUYECKHe AeMOKpaThdecKue
CBOOOALI (3TO OBIAO BpeMs “AeMOKpaTUIEeCKOM spocTu').

OAHAKO KYABTYPHI JKM3HU B YCAOBUSX CBOOOABLI U UYBCTBA OTBETCTBEHHOC-
TU B TO BpeM4 elllé He CYyIIeCTBOBAAO, & CKAGABIBAIOTCSI OHU OYeHb MEAAEH-
HO. VI ceropHS MBI 3a4acCTyIO CTAAKMBAEMCH C TeM, UTO HEKOTOPHIE, YIIeM-
Add IIPU 3TOM IIpaBa APYTHUX, 3A0YIIOTPEOAIIOT COOCTBEHHBIMU CBOOOAAMY,
HaCTanWBalOT Ha CBOUWX IIpaBaX, He BLITIOAHSS MPU 3TOM O0SI3aHHOCTEW UAU
He YUYUTHIBAs U He yBa’Kasd IIPABOBBIX orpaHudyeHu. OpHA U3 CAOKHEUIIINX
33Aa4 BCEX MHCTUTYTOB AE€MOKPATHUYECKOIO IIPABOBOTO I'OCYAAPCTBa, OCO-
0enHo KoHctutynuonHoro Cyaa, B Hallle BpeMd - OOO3HAUYUTH YCAOBUA U
TpaHuIbl CBOOOABI, TTOMOYL OCO3HATh BHEITEKAIONIUe U3 Heé 0053aHHOCTU U
OTBETCTBEHHOCTb M YKPEIIUTb UX B LeASX 3aIlIUTHl CBOOOABI APYTUX U 00-
1IecTBa B ITEAOM.

C TakuMU TI>KEeAeUIINMU IpoOAeMaMU CTarKuBaeTcsa BeHrpua B obOaacTu
SKOHOMUWYECKHUX, COIMUAABHBIX, KYABTYPHBIX IIPaB. B cBOé BpeMs MEI XOTe-
AM n30eXaTh PaAMKAABHOTO TTapeHUs (IITOKOBOM Tepaliiu) B 3TOM oOAaCTU
IO CpaBHEHMWIO C BpeMeHaMM OIIeKalollero BCeX IaTepHAaAuCTUYECKOTO,
COIIMAAUCTUYECKOTO TOCYyAApPCTBa. VIMEHHO MO3TOMY HAlllM 3aKOHBL U Ce-
TroAHS 00elatoT OOABINle TOTO, YTO CHOCOOHO OOECIeuuTh AeMOKpaThudec-
KOe IIpaBOBOE TOCYAAPCTBO Ha OCHOBE IIPEAEABHBIX BO3MOKHOCTEM HallM-
OHAABHOM BKOHOMMKHU. TakuM o6pa3oM, HauboAee CAOKHOU 3apauvedt
Koncturynuonuoro Cyaa B HacTosilllee BpeMsi SIBASIETCSI COTAACOBaHUe pe-
AABHBIX 3KOHOMHWYECKUX M (DMHAHCOBBIX BO3MOXXHOCTEN U IIpaB B obAac-
T 3APaBOOXpaHeHUs, 00pa30BaHUS, COIMAABHON U KYABTYPHOM cdephl.
TpyAHOCTBH 3TOM 3aAa4M HATAIAHO UAAIOCTPUPYET TOT (PaKT, YTO €CAU B Io-
ABl U3MEHEHUS CHUCTEMBI AEBSTHL AECSATBIX HaceaeHus BeHrpum cumTanro
CcBOOOAY OOAee Ba’KHOM BeIIbIO, YeM COIlMaAbHasg 0e30MacHOCTh, TO B Ha-
111e BpeMsi 3TU TPOIMOPIIUY U3MEHUAUCH B TIPSIMO TMPOTUBOIIOAOKHOM HaTll-
paBAeHUU. OTHU U3MEHEeHUs B CUCTeMe IIeHHOCTeN HeAb3sl CUMTaTh CBOE0D-
Pas3HBIM BEHTepPCKUM HAU NOCTKOMMYHMCTHUYECKHUM SBAEHUEM, 3TO SIBAe-
HUEe MHUPOBOTO HMOPSAKA. Bcé OOAbIlle Alopel B Hallle BpeMs CaMOU cephb-
€3HOM TpoOAeMOM B 0OAACTH IIPAB YeAOBeKa CUYUTAIOT MUPOBYIO OEAHOCTb.
K sTott rA0GaAbHOM M HAIIMOHAALHOM IIpobAeMe BCE CTpeMUTeAbHee MTPU-
COEAUHSIETCSl Apyrasi cepbe3Has IIpobaeMa - ONacHOCTh TAOOAABHOTO pas-
pYlIeHUs U rmbeAr IPUPOAHOM CPeABl (M3MeHeHHe KAUMAaTa U KaTacTpo-
da, KOTOPYIO OHO IIOBAECYET 3a CO0OM). AAd pellleHUd TpobAeM, BO3HUKA-
IOIIUX B XOAEe MPAKTHUUeCKOTO obecnedeHrs CBOOOA U COITMAABHBIX IIPaB,
BecbMa IIOAE3HBIM MOJKET OKa3aThCsli OOMEeH OIBITOM Me>KAY Pa3AUYHBIMU
cTpaHamMu, O0OOIOAHOE 3HAaKOMCTBO C IpoOAeMaMu, paboOTOM, MHEHUSIMU
APYT APyra M HCIOAB30BaHME HAKOMAEHHOTO APYTMMHU omnbiTa. OcoOeHHO
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3(p(PeKTUBHBIM TaKO OOMEH MOJKET CTaThb AAST CTPAH, 0OAAAAQIOIINX CXOA-
HBIM UCTOPUYECKUM ITPOIIABLIM, a IOTOMY U CXOAHBIMU IIpOOAEMaMU B HaC-
TOSIII[EM.

OAHOM M3 TAaKUX TPYAHBIX - €CAW He HaubOoAee TPYAHBIX - OOIIUX MCTOPU-
YeCKUX IIPpoOAeM gBASeTCd TPOOAeMaTHKa MepexoAd OT IIAAGHUPYeMOM 3KO-
HOMMKM, OIIUPAIOIIENCs Ha COITUAAUCTUUECKYIO OOIeCTBEHHYIO COOCTBEH-
HOCTBb, K PBIHOYHOM 3KOHOMHUKE M YaCTHOM COOCTBEHHOCTU. AO U3MEHEHUS
CHUCTEMBI BECh AOXOA (IPUXOA, MPUOBIAB), KOTOPYIO IIPUHOCUA OIPOMHBIN
KOPIIYC TOCYAQPCTBEHHOU COOCTBEHHOCTH, OBIA MCTOUYHUKOM (PUHAHCHPO-
BaHMA COITMAABHOTO ObOeclieueHHUs (TOCYAAQPCTBEHHOTO MaTepHAaAU3Ma), B TO
BpeMd KakK B HAaIlld AHU BCe PACXOABI Ha COIMAAbHBIE HY>KABI, 3ApaBOOXpa-
HeHUe, KYABTYypPY, 0Opa3oBaHUe, CIOPT MOI'YT MOKPHIBATHCA UCKAIOUUTEAD-
HO 3@ CYET HAAOTOBBIX MOCTYIAEHWU OT YaCTHOTO KamuTard. A MOCKOABKY
9Ta AeHe)XKHas Macca U eé lepepacupepereHre TOCYAAPCTBOM (PEAUCTPU-
Oynusl) 3HQUUTEABHO MEHBIIIe TOM, KOTOpas HaXOAUAACH B PACHOPSIKEHUU
COIIMAAMCTUYECKOTO I'OCYAAPCTBA, MPIMO IPOIOPIIMOHAABHO CY>KeHUIo (hu-
HAHCOBBIX BO3MOJKHOCTEMN COKPAIAIOTCd W pearbHble BO3MOKHOCTU oDec-
nevyeHus 3TUX npaB. Hauboaee TpyaHasa 3apadya KOHCTUTYIIMOHHBIX CYAOB
U IIOAUTHUYECKUX OJAUT IIPABOBBIX TI'OCYAAPCTB, MOSBUBIINXCS Ha MecTe
IIOCTKOMMYHUCTUUYECKUX CTPaH, 3aKAI0YAeTCd KakK pa3 B IIOUCKAX KOHCTHU-
TYIITUOHHOTO PEIIeHUs 3TUX PEAYKTUBHBIX IIPOIIECCOB W HOBOTO PaBHOBE-
CcHud, KOTopoe OyAeT MPUHATO OOIIEeCTBOM M COOTBETCTBYET MEKAYHAPOA-
HOW ITpaKTUuKe.

B nepsoM ab63are 13 naparpada BeHrepckoit KoHcTuUTyum, Tak >Ke, Kak
B APYI'MX MeXXAYHapOAHBIX AOKYMEHTaXx IIO IIpaBaM YeAOBeKa M B KOHCTH-
TYIIMOHHOM AOTOBOpe EBpomerckKoro coro3a, ckasaHo: "BeHrepckasa Pec-
nyOAWKa TapaHTUpPyeT IpaBo coOCTBeHHOCTH'. Bo BTOpoM ab3alle 3TOro
>Ke maparpada B KauecTBe OOBIYHOTO IMPOAOAKEHUS A0DaBASETCH, UTO
"IIPUHYAUTEABHOE OTUYy>KA€HHE HMYIecTBa BO3MOJKHO TOABKO B MCKAIO-
YUTEABHBIX CAyYasAX M AASL OOIIero OAara M TOABKO B IPOIIMCAHHOM B 3a-
KOHe TIOpgAKe U (popMax ONpM yCAOBUM IOAHOTO, 0€30rOBOPOYHOTO U He-
MeAAeHHOTro Bo3MellleHus'. [IpoaHaAM3upoBaB 3TO NPaBUAO, BeHrepckuii
Kouctutynuonssii Cya, C OAHOM CTOPOHBI, OIIPEAEAUA, YTO KOHCTUTYIU-
OHHAas OXpaHa IIpaBa COOCTBEHHOCTH He O0OecCcIleurBaeT HU AAI KOTO AOC-
TYII K COOCTBEHHOCTHU (TapaHTUIO MpHOOpeTeHUusd COOCTBEHHOCTHU), OoAaee
TOTO, B CAydYae OTUY)KAE€HHsS COOCTBEHHOCTH He oOeclleyuMBaeT U aAAara-
paHTUH, TapaHTUPYsl AUIIL BO3MellleHNWe CTOUMOCTH M3BSATOrO, C APYroH
CTOPOHBI, OBIAO YCTAHOBAEHO U TO, 4TO BeHrepckagd KoHCTUTyIIUA OXpaHA-
€T IIPaBO COOCTBEHHOCTM KaK TPAAUIIMOHHYIO MaTepPHUaAbHYIO OCHOBY aB-
TOHOMUM AeITEeABHOCTH AWYHOCTU [64/1993. (XII. 22.) BK]. A aBTOHOMUSA
DESITEABHOCTH AMYHOCTU - 3TO He UTO MHOe KaK CBOOOAA AMYHOCTHU, TO
€CThb IPAaBO COOCTBEHHOCTH Yy HAC M CETOAHSI MO’KHO PAacCMaTpUBATh B Ka-
YeCTBe MaTepUaAbHOMN NMPEAIOCHIAKY U TapaHTUM CBOOOA YeAroBeKa. MiMeH-



HO IIO3TOMY CTOUT IIOBHHMaTeAbHee IIPUCMOTPEThCH, KakKue UCTOpuuec-
KHe IIPEANIOCHBIAKM OBIAM Y 3TOU TPAAWUIIMOHHOM B3aMMOCBSI3H, B3aUMO-
OOYCAOBAEHHOCTH COOCTBEHHOCTU U CBOOOABI. B IOAB3y Takoro mcropu-
YeCcKoTo 0030pa ¥ HEOOXOAUMOCTH HM3BA€UYEHUS YPOKOB HCTOPUU TOBOPUT
u mpobaeMa OOIIeCTBEHHOTO pacHpeAeAeHHs IIpaBa cOOCTBEHHOCTH, OHa
He pellleHa U IO cell AeHb, O0Aee TOrO, Y Hac HeT KOHCTUTYIIMOHHOTI'O OT-
BeTa Ha 3TOT BOIPOC.

HepaBHOMEPHOCTb pacIpepeAeHUs IpaB COOCTBEHHOCTU U CTPEMAEHHE He-
KOTOPBIX K Oe3rpaHUYHOMY OOAQAQHUIO CETOAHSI CTAHOBATCS HMCTOYHUKOM
HAIPSPKEHHOCTU KaK BHYTPU OTAEABHBIX OOIIECTB M B OTHOIIEHMSX MEXKAY
PA3AMYHBIMU HAIIUSIMU, TaK U MEXXAY YeAOBEYEeCKUM COO6LH€CTBOM 1 OKpPY-
JKAIOIIEeN CPepOHr (CM. IPOOAEMY MOAAEPIKAHUA Pa3BUTHS U OEAHOCTH).

2. byp>kya3Has cucreMa COOCTBEHHOCTH

ITpuspak Opoput 1o LlentparbHol 1 BocTtounoit EBporie, mpuspak AMKOTO
kanutarusMa 18-19 Bekos. [lepedpasupys 3HaMeHUTOe Hauyaro Kommy-
HUCTHYECKOIo MaHUdecTa, I XOuy yKas3aTb Ha Te H3MeHeHUs], KOTOphle
IIPOM3O0IIAY B HallleM pernoHe B XX BeKe. C Ha4aAOM €BPOIENCKOTO IIPOC-
BeIlleHUsI 3aPOAMACS TIPOIlecC, B XOA€ KOTOPOTO YaCTHYIO COOCTBEHHOCTh
paccMaTpUBaAU KaK IIPEAIIOCHIAKY AWYHOM M OOIECTBEHHOM CBOOOABL,
BIIOCAEACTBUH, CITYCTSI HEKOTOPOe BpeMs, €€ >Ke OObIBUAU TAABHBIM 3A0M,
MIPUYMHOMN BCeX OOIeCTBEHHBIX IIPOOAEM.

VcxopHOM TOYKOM 3TOTO IIpollecca OBIAO OypyKyas3HOe pas3BuUTHe, POPMU-
poBaHUe U YyCUAeHHe Oyp>Kya3HOM COOCTBEHHOCTH. bypyKyaszuio u eé
COOCTBEHHOCTL He YAAAOCh BIHCATh HU B (peoparbHYIO OOIeCTBEHHYIO
CUCTEMY, HU B (DeOAAABHBIE OTHOILIEHUSI COOCTBEHHOCTU. Boaee Toro, Oyp-
JKyas3usa 0e3’Kar0CTHO, TA@BHBIM 00pa3oM, B XOA€ KPOBABBIX PEBOAIOIIMN U
TPa’KAQHCKHUX BOUH pa3rpoMuia PeoparbHYIO CHCTEMY C €€ OTHOIIEHUSIMU
COOCTBEHHOCTH M CO3AaAa, MPERKAEe BCero, B ITeASX CBOOOAHOTO pacIiopsi-
JKeHUSA COOCTBEHHOCTBIO ITIOAXOAAITYIO AAS Ce0S1 HOBYIO OOIIIeCTBEHHO-3KO-
HOMHUYECKYIO CUCTEMY, O0ECIeUYMBAIOIIYIO € OOABIIYIO CBOOOAY.

CrouT 3apaThCs BOIPOCOM: UYeM >Ke Oblaa MOTHMBHMpOBaHA 3Ta IIOCAEAOBA-
TEABHOCTBb OypJKyasuH, €€ IeAeHAIIPABAEHHOCTb, CTOAb OellleHas SpPOCTh?
[TprumHy MBI HAaVAEM B CYTH, B OOILIed OTAWYUTEABHOHN uepTe heOAAABHO-
ro U IpeAlLleCTBOBABIIETO eMy paboBaapeAbueckoro odOmiectBa. OHa Kpo-
eTCsl, C OAHOM CTOPOHEI, B HaCA€AYEeMBIX IIpaBaX, IPUBUAETHSAX, AMYHOM 3a-
BUCHUMOCTH, DEOAAABHOM AECTHUIIE, TO €CTh B O0IleM COCTOSTHUU BaCCaAb-
HOM 3aBucHUMOCTH. OTBEPTHYB BCE 3TO, YaCTHasg COOCTBEHHOCTb U OYpPIKY-
a3HOe pa3BUTHE CYAUAU OOLIYI0 CBOOOAY: CBOOOAHYIO YAaCTHYIO COOCTBEH-
HOCTBH, CBOOOAHBIX TIpa>kpaH, CBOOOAHOe OOIlecTBO. VMIMeHHO IIpHUBAEKa-
TEABHOCTBIO 3THUX OO€IaHWM, He YTPaueHHOM U N0 CeM AeHb, BO3pOCIIen
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POABIO AWYHOM CBOOOABI M AMYHOM COOCTBEHHOCTH OOBSICHSAETCS MOINb
3TUX OYp>Kyas3HBIX peBOAIOIUN. BeHrepckui npasosep Mirsan bubo Has-
BaA 3Ty OCBOOOAWTEABHYIO PEBOAIOIUIO '€AMHCTBEHHOMN DPEBOAIOLIMEN dYe-
AOBEUYECKOT'0 AOCTOMHCTBA', KOTOpas AOAKHA NMPOM3OUTH B Ka>KAOU CTpa-
He Ha KakKoM-AHUOO OTpe3Ke e€ O0lIeCTBeHHOTO UAM 3KOHOMHYECKOI'O pas-
BUTHUSA AAS TOTO, YTOOBI MBI MOTAU TOBOPUTH 00 OOIIIECTBEHHOU CBOOOAE U
AEMOKPATHU.

OcBoOOOXXAEHUE COOCTBEHHOCTH U OCBOOOKAEHHE T'Pa’kKAaHUHA, YeAOBeKa
(hOPMYAUPOBAAUCE B TAKOM HEPA3pPBHIBHOM E€AMHCTBE, UTO y OOABIIMHCTBA
aBTOPOB CAOBa "“cBOOOAAQ" M “COOCTBEHHOCTHL' BBICTYINAAU KaK CMHOHUMEI,
O3HauvaAM OAHO M TO >XKe. MHOrrne BeAUKUe MBICAUTEAU TOABKO CBOOOAHYIO
KU3Hb NPU3HABAAU YEAOBEUYECKOM J>KU3HBIO, 0OAee TOTrO, OTOKAECTBASIAU
CBOOOAHYIO >KM3HB C OCHOBHOM IIEABIO UEAOBEKQ, C €r0 CYaCTheM, HUCIIOAb-
3y¢d, TaKUM oOpa3oM, TOHATUE COOCTBEHHOCTU B KaueCTBe CHMHOHUMA K
croBaMm “cBobOopa" m 'cuacThe'. Hampumep, mo mMHeHHIO AKOHA /\OKKaQ,
"CcOOCTBEHHOCTD - 3TO O0Iee UM AASI JKU3HU, CBOOOABI U MMYIIECTBa', a
mo MHeHuI0 AeHu AVAPO, "deroBedecKast IPUPOAA U COOCTBEHHOCTh CTpe-
MSITCSI K OAHOM ITeAM: OCBOOOAUTL UeAOBeKa, a 3Ta cBoOOAA 3aTeM HpHuBe-
AET U OTAEABHOI'O YEeAOBEeKa, U BCE OOIIeCTBO K CaMOMY OOABIIOMY
cuacTteio”. To ke camoe OBIAO cPOpPMyAUpPOBaHO ApamomM CMHUTOM:
"COOCTBEHHBIN TPYA - 3TO TaKasd COOCTBEHHOCTh YEAOBEKA, KOTOPAS SBAL-
€TCS1 UCTOYHUKOM BCeX APYTUX UMYVIIECTB, U KaK TaKoBas SIBASIETCS CBS-
IIeHHOW U HEIIPUKOCHOBEHHOM" .

Beaukue mpeu Oyp>Kyas3HOrO pa3BUTUSA OBIAU 3a(PUKCUPOBAHEI B Ba)KHEM-
IINX TOAOKEHUSAX [Ppa’kAaHCKOTO KOAEKCa, IpeTeplieB, OAHAKO, 3Ha4u-
TeABHBble M3MeHeHUd. BredyaTAdrommi AOKyMeHT Beamkoll (paHITy3CcKoU
peBoAroIvu “AekAapalnivd IIpaB YeAOBeKa W I'pakAaHMHA' elllé AOCTOBEP-
Hee OTpa’kaeT HaubOoAee Ba’KHBIe TpPeOOBAHUSA U AOCTHUXKEHUS OyprKyas-
HOM peBoAroIuu: "Ka>XABIN YeAOBEK POKAAETCS U OCTAETCSI CBOOOAHBIM U
paBHOIpABHEIM. OOIIeCTBEHHBIE PAa3AWUYNSA MOTYT ONMPATHCI TOABKO Ha
Ba’KHOCTb YeAOBeKa C TOUKHU 3peHUus obiiecTBa" uam “lLleabio Aro60oro mo-
AUTHUYECKOTO 00 beAUHEHUS IBASIETCSI COXpaHeHUe eCTeCTBeHHBIX U HeOThb-
€MAEMBIX IIPaB YeAOBEKa. OTO CAEAYIOIIHe IIpaBa: CBOOOAA@, COOCTBEH-
HOCTB, 0€30MIaCHOCTb U COIIPOTUBAEHUE yrHeTeHUI0'. OpHAaKO B 17 craTbe
B 3alIUTy COOCTBEHHOCTH (POPMYAUPYETCH CAepyiollee: "HUKOro HeAab3sd
AMIIATL COOCTBEHHOCTHU, CBSAIIEHHON M HEIIPUKOCHOBEHHOM .

Me>kpy ecTeCcTBEHHO-IIPABOBBIMU (DOPMYAUPOBKAMHU B Hadyare AeKArapanuu
Y IIO3UTUBHO-IIPABOBLEIMU (POPMYAUPOBKAMU B €€ KOHIle MOKHO 3aMeTUTh
ONIPEAEAEHHBIE PAa3ANYMd. B IleHTpe IIepBBIX CTOUT AENCTBUTEABHOCTH U
YEeAOBEK B €Tr0 TEAECHO-AYXOBHOM EAWHCTBE, C €ro >Ka’kKAOU CBOOOABI U
COOCTBEHHOCTHU U CTpeMAeHHeM K Oe3omacHOCTU. B cucreMe, rae CBOOOA-
Hasd COOCTBEHHOCTh, CBOOOAHBIM TPa>kA@HUH U CBOOOAHOE OOIIEeCTBO B3au-
MOCB43aHBl U B3aUMOOOYCAOBAEHBI, He MOJKET OBITh PAa3AUUMU MEKAY



AIOABMH, MeXXAY T'Pa’KAAHAMH, a YCAOBHEM CBOOOABL SBASIETCSI He TOABKO
camMa COOCTBEHHOCTb, HO W PaBEHCTBO COOCTBEHHOCTEU. OTO PABEHCTBO
COOCTBEHHOCTEN HEOOXOAUMO MaccCe TPa’kKAQH AAS TOTO, UYTOOBI COOCTBEH-
HOCTh KaK MaTepPUaAbHBIM MCTOUYHUK CHUABI CMOTAA BBIIIOAHUTH POABL TA@B-
HOT'O OIPaHUYUTEAS] 'OCYAAPCTBEHHOM BAACTH, IIOCKOABKY, KaK YKa3bIBaa
NAOKK, "TA@BHBIM OTPAaHUYUTEAEM BAAQCTU SBASIETCS COOCTBEHHOCTH Ipak-
AAQH UM BOIIAOIIl€HHAs B HeM SKOHOMUYECKas, MaTepuaAbHas cuaa'.

OpaHako 3T0 PUAOCO(CKOe, HO B TO ’Ke BpeMs YeAOBeYHOe NMOHUMaHue
COOCTBEHHOCTH B IIpoliecce (GOPMYAMPOBAHMUSI €r0 Ha IOPUANYECKOM SI3BI-
Ke U IIpeBpallleHus B NpaBO COOCTBEHHOCTHU IIpeTepreAo, C OAHOU CTOPO-
HBI, HEKOe CMBICAOBOE CY>KeHUe, C APYIOM, OllpeAeAEHHEIE COAep’KaTeAb-
Hble u3MeHeHUd. CylleCTBEHHBIM 3JAEMEHTOM CBOOOABI COOCTBEHHUKQ,
BOCXOAAINIEN K PUMCKOMY IIPaBy, ABASIETCS CBOOOAA PACIOPSKEHUS, OCY-
1IeCTBA€HUE PAa3AMYHBIX YACTUUHBIX IIPAaBOMOYHUM - BAAAEHUS, ITOAB30Ba-
HUS, PACIOPSIKeHUs], IOAYUEHHUSI AOXOAQ, IIPEAOCTaBACHMS KaK 3aA0ora U T.
A., @ TAKXKe Ilepepada ero ApyroMy AWIY B AyXe CBOOOABI poroBopa. Op-
HaKO 3TO He pacIpoCTpaHAeTCs Ha MOTPeOHOCTH AUYHOCTHU B OOIIeCTBEH-
HOM cBOOOAE, Ha eé OaaromoAayuue U cyactbe. Ho elnfé boaee BaKHOe pas-
AUYYME 3aKAIOYAEeTCs B TOM, YTO KOHCTUTYIIMOHHEIE TAPAHTHUM U 3alllUTa 3a-
KOHA& OTHOCHATCS AMIIb K YK€ IIOAYYEHHOMU, y’Ke HMeIolleNcss COOCTBEH-
HOCTH, K TOMY JK€ B 3aBUCHUMOCTU OT €€ OCHOBEI, IIPEAMETa, BEAWUYUHEHI,
pasMepa, cnocoba OpuoOpeTeHMd, IIeAM MCIOAB30BaHUA. OTO SBAEHUE
OPUHSTO Ha3bIBaTh IOPUAUYECKOM abCTpaKIiiued COOCTBEHHOCTH, KOTOPAas
KOHIIEHTPUPYETCS Ha IOPUANUYECKOM CYOBEKTe, IOPUANYECKOM OOBEKTE U
Ha TOM IIPaBOBOM BAACTH, KOTOPYIO HMeET IOPUAMYECKUN CYOBEKT Hap
IOPUANYECKOM OOBEKTOM.

HenpukocHoBeHHOE aOCTpakTHOE IMPaBO COOCTBEHHOCTU HUYETrO HE TOBO-
puT o6 OO6IlleCTBEHHOM PaBHOIIPaBUU COOCTBEHHOCTH, O paboTe KakK pas-
HOM AASl BCeX YCAOBUH HIPUOOpeTeHUs COOCTBEHHOCTH, O PAaBHOMEPHOM
pacnpepeAeHUn IIpUuoOpeTaeMo COOCTBEHHOCTU. A eCAM K 3TOMYy A00a-
BUTH OOIIIEU3BECTHOE CBOWCTBO KPYHHOM COOCTBEHHOCTH YBEAWUYMBATHLCS
3a CYeT pa3pacTaHUs M IIOAYYeHHUsS NPHUOBIAM U TO, YTO OHQ, MCIIOAL3YS
CBO€ DHKOHOMMYECKOe IIPEBOCXOACTBO, CIOCOOHA YHUUYTOXXATh MEAKYIO
COOCTBEHHOCTBH, MBI IIOAYYMM gIBA€HHE, KOTOPOE MOJKHO Ha3BaTh 3ddek-
TOM Martdesa rpakpAaHCKOTO IIPaBa, CCHIAASCH Ha CAOBa eBaHreaucra: "Moo,
KTO UMeeT, TOMYy AQHO OyAeT U IPUYMHOJKUTCS, @ KTO He UMeeT, Y TOr'o OT-
HUMeTCA U TO, uTo uMeeT" (EBaHreame ot Mardesa 13:12). Hapsay co cBo-
00AOM, IPUHECEHHOM NMTPABOM COOCTBEHHOCTH, AO3YHI PaBeHCTBAa OBIA pea-
AM30BaH He KaK AEUCTBUTEABHOE, MaTepUaAbHOE PABEHCTBO, @ KakK IIPeA-
LIECTBYIOIee 3aKOHY, CYyIIeCcTByIollee in absztrakto.

He yauBUTEABHO, YTO Te CAOHM OOIIECTBa, KOTOpble OBIAM AUWIIEHBI
COOCTBEHHOCTH, OTTECHEHE!l, IIOAYYHUAU HEAOCTATOYHO U TYT >Ke OCO3HaAU
HECOOTBETCTBUE IIOCTABACHHBIX IIeAel, CKOpee, MeYTaHUM M PearbHOU
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AEMCTBUTEABHOCTH. Bepb B CO3HaAHUU AIOAEM elllé OLIAU KUBEI IIepBOHAa-
YaAbHBIE MBICAW, IPU3BIBEL U A€KAAPAIMU, KOTOPHIE XOTS U HE OCYIeCTBU-
AWCBH, HO IIPABOTHI CBOEHN He IIOTePAAU. To, 0 4éM IIpeAyIIpesRAaA ellé Apam
Cwmur (“He MO’KeT OBITH IIPOIIBETAIOIIETO, CYAaCTAMBOTO OOII[ECTBA TaM, TAe
OOABITUHCTBO AIOAEM HUINHE"), AT MUAAMOHOB AIOAEM CTaAO TTOBCEAHEB-
HOCTBIO.

TeMm BpemMeHeM Oyp>Kyas3HoOe OOIeCTBO y>Ke He XOTEeAO MUPHUTHCS C IIOAO-
JKeHHeM CAyTH. PacTyias onacHOCTh HepaBHOIIPABHOCTH IIPaBa COOCTBEH-
HOCTH CTAHOBMAACh BCE OOAee 04eBHMAHOU. OTYACTH BCAEACTBHME IIpeolOpa-
30BaHMs CTAPBIX (PeOAAABHBIX AMYHBIX M UMYIIECTBEHHBIX IIPUBUAETUH, a
BMeCTe C HUMH U AMYHBIX W HUMYIIeCTBEHHBIX OTHOIIEHUU B 4aCTHOCOO-
CTBEHHMYECKMUEe, OTYACTA KAK PEe3yAbTaT BOAYLUX 3aKOHOB COPEBHOBAHMSI
(KOHKYpPEHIIUY) KPYIHBEIX COCTOSTHUM, ITOSIBUBIINXCS B XOA€ II€PBOHAYAAb-
HOT'O HAKOIIACHUS KAIIUTaAd, CAOKUAMCH PAAMKAABHBIE UMYIIeCTBEHHBIE, a
CAeAOBATEeABHO, 1 OOLEeCTBEHHBIE OTHOIIEHUS.

Korpa y>xe B 1791 ropy, cCchlAasiChb Ha 3KOHOMHUYECKYIO CBOOOAY, 3alpe-
TUAN OOBEeAVHEHUs pabOuMX B COIO3BI U NIPOBEACHHE UMHU CTA4YeK U 3a-
0aCTOBOK B 3aIUTy CBOMX MHTepecoB (3akoH Ae llaneawe), >KaH-TToAab
MapaT ¢ ropeubto BOCKAUKHYA: “"HTO >)Xe MBI BEIUTPAAU, €CAU, YHUUYTOKUB
apUCTOKPATUIO ABOPSHCTBE, 3aMEeHMAW €€ Ha apUCTOKpaTHUio OoraTeix?"
OTOT BONIPOC 3apaBano cebe BCE OOABIIIE AIOAEM, OH BOAHOBAA MAcCCHI, BU-
AEBIIINIE M OCO3HAMIKe TOT PaKT, 4TO PeopaNbHBIE IPUBUAETHH 1O MIPa-
BY POJKAEHUS NPeoOpa30oBaAMCh M IPOAOAKAIOT CYILECTBOBATH B BHUAE
MMYIIeCTBEHHO-HAaCAEACTBEHHBIX. [lepepaBaeMble 110 HACAEACTBY IIPUBU-
Aerum, 1o BeIpakeHuro MinrBana bubo, "HacaepACTBeHHOE TOCHOACTBO"
CMEHUAO TOCIIOACTBO HACAEAYEMBIX COCTOSHHUM, XOTd B KQUeCTBE 3aAa4U
CTABHUAACh HE CM€EHA TOCHOACTBA, @ YHUUTOKEHUE CaMOT'0 IBAE€HUS T'OCIO-
ACTBA HaA AIOABMHU U €TI0 BO3MOJKHOCTH.

3. ConmaaucruyeckKass CUCTeMa COOCTBEHHOCTH

TakuM 00Opa3oM, CTpeMAeHNe MMeTh CBOIO COOCTBEHHOCTH, CYASIIYIO AWY-
HYI0 M OOIllleCTBEHHYIO CBOOOAY, He MCUe3A0, @, HAIIPOTUB, AUIIL CTaAO
CUABHEe, ITI03TOMY OypyKyas3Has PEBOAIONUSA, eAMHCTBEHHAd BEAUKAsd PEBO-
AIOIIMSI YEeAOBEUYECKOI'0 AOCTOMHCTBE, ObIna oOpedyeHa Ha MTPOAOAKEHUE.
AeNCTBUTEABLHO, Peub UAET O BTOPOM daze epmHOro mpoiiecca. Cpepru MBIC-
AUTEeAeHN, OCY’KAABIINX OTHOIIEHUS, CAOJKUMBIINECS IIPU AUKOM KaIlUTaAKU3-
Me, HauOOAee KPOTKUMU OBIAM yTONHUCTHI. [IpepnraraeMble UMW MOAEAU TO-
CYAAPCTB CTPOUAMCH, KaK IIPABHUAO, HA MOPAAU, YeAOBEeUeCKUX AOOpPOAEeTe-
ASX, TYPUTAHCKOU NPOCTOTE U PAaBHONIPABUM AlOAEM. B oTAMYMe OT HUX,
[IpeACTaBUTEAU HA3bBIBAEMOI'O HAYYHBIM COIIMAAKW3Ma IIpepAararld Pe3Kylo,
HO OYeHb NPAKTUYHYIO NPOrpaMMy: HACUABCTBEHHO CBEPTHYTH AIOOOH Cy-
IIeCTBOBABIIIMNM paHee OOIIECTBEHHBLIM CTPOU U OOBSIBUTL HPOAETAPUAT



TOCIIOACTBYIOIIUM KAACCOM, TO €CTh BBECTHU AUKTATYPY LIPOAeTapuara, I10C-
A€ Yero IpoBeCTu O606U.[€CTBA€HI/IQ TOCYyAQPCTBOM KAIIUTAAOB U 3€MEAb-
HOM cobcTBeHHOCTU. OHU HE TOABKO 'CMEPTEABHO CEPhE3HO" M3AaraAud 3TO
B CBOHUX IIpOrpamMMax, HO U, cesd KAaCCOBYIO HEHaBUCTb, TEM K& METOAOM
pearn3oBaAM UX. AMKTAaTOPCKUE Pa3sHOBUAHOCTU MapKCU3Ma SIBASIOTCS
>KUBBIMU IIpUMepaMHU TOTO, KaK Aro0ass camass OAaropoAHasl IleAb IIpeBpa-
1IaeTCcd B HUYTO, €CAM €€ NMPOOYIOT AOCTUYL OECYEAOBEUYHBIMU METOAAMU.
KOMMYHI/ICTBI YHUUYTOXUAU CyHIeCTBOBABIIIee PpaHee HEHABHUCTHOE T'OCIIOA-
CTBO, HO He YHUYTOKHUAU CaMO SIBA€HHe HEHaBHCTHOI'O I'OCIIOACTBA.

BpocaeTcs B raaza opHa 0COOEHHOCTH 3TOTO HACUABCTBEHHOT'O, SKCIIPOIIPH-
HUpYyOLIero o000IEeCTBACHUS - 3TO TO, YTO C IOPUAUYECKOM TOUYKU 3PEHUS
OHO IIPOXOAMAO KaK OTOCYAQPCTBA€HHE. ['0CypapCTBO B KAUeCTBE MOAEAU
AASI CBOETO TTPaBOBOTO CTaTyCa COOCTBEHHHKA BHLIOPAAO TMOAOKEHHE JacT-
HOro cOOCTBeHHUKA. TakKuM 00pa3oM, B IOAOKEHUU COOCTBEHHUKA UMYIIle-
CTBa, Ha3bIBAEMOIr'0 OOIIeCTBEHHEIM, OKa3aA0Ch OAHO €AMHCTBEHHOE IOpH-
AAYECKOEe AHUIIO - COIMAAMCTUYECKOe rOCyAapCTBO. B pesyaprare 3TOro ca-
Ma uped o00oOIIeCTBAeHUS OblAa KaK Obl BEIBEPHYTa HanM3HAHKY. Bce oOire-
CTBO IIPEBPATUAOCH He B 3aKOHHOI'O COOCTBEHHMKAQ, @ B 3@aBUCHMOI'0O OT IO-
CYAQPCTBEHHOU COOCTBEHHOCTH.

[TpoBo3raaliiasi Ha CAOBaxX PaBHBIM AOCTYII K COOCTBEHHOCTH, Ha AeAe UAe-
HOB OOIIleCTBa HE TOABKO HE BKAIOUMAM B MPABO COOCTBEHHOCTU, HO U OT-
HSIAM ero y Bcero oOImecTBa B IIeAOM. B pesyabTaTe OCYIIIECTBUAOCH He
00001IecTBAEHNE COOCTBEHHOCTH, a OTOCYAAPCTBAEHUE OO0IecTBa. TaKuMm
00pa3oM, 3aKpelAeHre oOIeCTBEeHHOro IIpaBa COOCTBEHHOCTU B ITPaBOBOM
HOpMe pa3uTeAbHBIM 00pa3oM HAIIOMHMHAET TO MOHSATUMHOE Cy’>KEeHHUEe U CO-
AeprKaTeAbHOe M3MeHeHUe, KOTOPHIe MBI y’Ke HaOAIOAAAU B CAydYae TpaHC-
dopMariu GAATOPOAHBIX UAEU UAEOAOTHU OYp’Kya3HOW COOCTBEHHOCTH M
IpeBpalleHus eé B 4aCTHYIO COOCTBEHHOCTb.

OAHAKO OIIaCHOCTH U HeTraTUBHBIE ITOCAEACTBUS D3TOTO PeIlleHus AAS 00-
1IecTBa Ha 3TOT pa3 OBIAU elllé OoAee 3HAUUTEABHBIMU. Toraa OOIeCcTBO
PacKOAOAOCH Ha OBIBIIMX B MEHBIITUHCTBE KPYIHLIX COOCTBEHHUKOB U Ha
HaXOASAIINXCS B OOABITUHCTBE HEUMYIIUX, OEAHBIX, MEKAY KOTOPBIMHU
HavYarach Oopbba 3a paBHBIM AOCTYI K IIpaBaM COOCTBEHHOCTM U HUX
CIIpaBeAAUBOE OOIIeCTBEHHOE paclipepereHre, KOTopas BeAach dalle Mo-
AUTHUYECKUMU U IOPUAUIECKUMU CPEACTBAMHU, MHOTAA IIEPEXOASl B BOOPY-
>KeHHble CTOAKHOBeHUd. O0Oe CTOPOHBI, y4acTBYIOIIHEe B 3TOU OOphOe,
CTapaAMCh UCIOAB30BATh B HEM TOCyAapCTBO M IIPaBoO.

B conmaAucTHYECKOM >Ke TOCYAQPCTBE CAOKHMAOCH PAaBEHCTBO AUIIEHHBIX
COOCTBEHHOCTH, @ Me>KAYy OOIIeCTBOM M I'OCYAQPCTBOM BO3HUKAA IIPOMACTD.
He wmmerorre coOGCTBEHHOCTH Teleph OKA3aAMCh B 3aBUCUMOM U ITOAUM-
HEHHOM TIOAOKEHUY TI0 OTHOIIIEHUIO K TOCyAapCTBY. OOIIECTBO B HEBUAQH-
HBIX AO T€X TIOP MacIITabaX OKa3aAOCh MOAUYMHEHHBIM TOCYAQPCTBEHHOM
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BAaCTH. MapKc U OHreAbC OOBIBUAU BAaAelolllee KallMTaAOM I'OCYAAPCTBO
BCeOOILIMM KaIlUTAAUCTOM, 3a0BIB, OAHAKO, IIPEAYIIPEAUTH, YTO B KauecTBe
UCKAIOUUTEABHOTO BAAAEABIIa CPEACTB IIPOM3BOACTBA COITMAAMCTUYECKOE
TOCYAApPCTBO M B AGMCTBUTEABHOCTH OYAET TaKOBBIM.

Ha sTO pasanmyure - U1 3AeCb MBI CHOBA AONAJKHEBI IIPU3HATL, YTO 3TO PA3AU-
qrue MeXAy MedTaMU U PeaAbHOCTBIO - O6paTI/IAI/I BHHMAHHWE TOABKO IIO3’Ke
U TOABKO HEeMHOI'e, a MHeHHe X, KOHEYHO, He IIOAYYUAO OT'AACKU.

MapxkcucTckas cxeMa, BBepsd B 3a0AyKA€HMe MHOI'MX, BHYIIIAAd MAAIO3UIO,
YTO IIepepaya CPeACTB IPOU3BOACTBA B OOIeCTBEHHYIO COOCTBEHHOCTE I10-
AOXKUT KOHeIl 3KcIAayaTtanuu. OpHAaKO 00 3TOM He OBIAO U peun. KoMmy-
HUCTBI (COIIMAAMCTHI) XOTS ¥ ITPOBEAW HAITMOHAAM3AIIMIO, HallpaBA€HA OHa
ObIAa Ha ellé OOABIIYIO KOHIIEHTPAILMIO BAACTH. ['0CyAQpPCTBO 3aKAIOYAAO B
cebe BO3MOXHOCTb MaKCUMaAbHO MHTEHCHUBHOI'O YTHETEHUs, BO MHOTO pa3
MIPEBHIMIAIONIETO Pa3Mephl IOAABAEHHUS IIPU 4aCTHOM coOcTBeHHOCTH. CTa-
AO COBEPIIEHHO OYEBUAHBIM, UYTO YEAOBEK, He MMEONIUN COOCTBEHHOCTH,
He ITpocTo OepeH, OH elllé U MOAHOCThIO 6e33amnurer u 6ecrpaBeH. CoIiu-
AAUCTUYECKOEe I'OCYAQPCTBO IIOCAEAOBATEABHO CTPEMUAOCH K TOMY, UTOOBI Y
€ro Tpa’kAaH He OCTABAAOCh M He MOSIBASIAOCH YaCTHOM cOOCTBEHHOCTH. Aa-
>Ke M3 CaMOro y3KOTO Kpyra MOTPeOUTeAbCKUX OAar OHM MOTAM OOAaAaTh
AUIIb MUHUMAABHON AWUYHOU COOCTBEHHOCTHIO. CBepeHHe ONIAATHL TPyAA K
HEeOOXOAUMOMY AASl BBDKMBAHUS MUHUMYMY BEHTEPCKUU pedOopM-3KOHO-
MucT Tubop AMIIKa OTKPBHITO HA3BaA T'OCYAAPCTBEHHBIM HAEMHBIM
pabcTBoOM.

C npoBeAEGHHOM MeTOAAMU IPOAETAPCKOM AMKTATYpPhl HallMOHAAU3aluen
0000I1IeCTBACHUEe COOCTBEHHOCTH He HA4aAOCh, a 3alllA0 B TyIUK. AO pas-
AEAEHUS UMYIeCTBEHHO-OKOHOMMWYECKOM BAACTU CPEAU YAECHOB OOIIECTBa,
cpeAr aBTOHOMHBIX MHAMBUAOB 1 ABTOHOMHBIX opraHnsauHﬁ OTUX MHAUBH-
DOB, TO €CTh AO MHAVMBUAYAAU3AIMM OOIeHAIMOHAABHON COOCTBEHHOCTH,
eé AeMOKpaTHu3alluM M pa3pabOTKU HEOOXOAUMBIX AAS 3TOTO IIPABOBBIX
HOPM AEAO HHUKOI'Aa He AOXOAHAO. I'naBHAas IIPUYXHA 3TOI'O A€XUT B TOM,
YTO TOCYAQPCTBO, OAArOpaps €ro CTaTryCcy CyOBeKTa C IpaBaMu COOCTBEH-
HOCTH, AO CaMOTO KOHII@ OBIAO B COCTOSIHUM AETUTUMHPOBATH CBOIO TOCY-
AQPCTBEHHO-2KOHOMUUYECKYIO BAACTh, @ 3TO 00eCIeunuBar0 eMy MaTepHaAb-
HYIO CUAY AAST IIOCTOSTHHOTO YAeP XaHUdA IUUTUYECKON BAACTHU.

4. TAhoO0anrbHAY cHCTEMA COOCTBEHHOCTH?

B Mor0 33pauy He BXOAUT 3AeCh M celuaCc aHAAU3UPOBATh HAYaBIIMUCA B
Benrpuu B 1990 ropy u IpoAOASKAIOIIUMCS U 10 CeM AeHb IIpOIlecC CMe-
HBI CUCTEMBI 3KOHOMHKM U COOCTBEHHOCTU. OAHAKO CETOAHS y>Ke He BHI-
3bIBaeT COMHEHMU TO, YTO IIMPOKHEe KPYTU OOIlllecTBa UAM BOOOIIE He CTa-
AU CcOOCTBEHHMKaMM B IIpollecce IIPUBATH3aLUU, UAU JKe He IOAYUYUAU
AOCTYII K COOCTBEHHOCTH TAKOI'O pa3Mepa, KOTOPHIM O3HAdaA OBl AAS HUX



AOCTOMHOe CyIecTBOBaHUME U TIPa’XKAAHCKYIO CBOOOAY, aBTOHOMUIO
ASUCTBUIM UHAWBUAA U IIPOYHBIE OCHOBHL PABHBIX AASL BCEX BO3MOJXKHOCTEU.
Takum oO6pa3oM, BOIIPOC O COOCTBEHHOCTU U CETOAHS OCTAETCSI BOIIPOCOM
OCHOBOTIOAATAIOIIEN Ba’kKHOCTH, CTAHOBSICH B TAOOOAM3WPYIOIMIEMCS MUPEe
BCEé Oonee U OOAee Ba)XXHBIM. BcaepCTBHe 3TOTO B HAIIU AHU Y HIMPOKUX
CAO€B HaCeAeHUs OTCYTCTBYeT CIIOCOOHOCTh y4acTBOBATh B OOIMX Pacxo-
AAX U 3a00TUTBHCA O cebe, HET UYYBCTBA 3AIUIIEHHOCTH U HET HEOOXOAM-
MOTO AASI 3TOTO O00BEMAa YaCTHOM COOCTBEHHOCTH, YaCTHOTO KAaIMTaAd, Ma-
TePUaAAbHBIX CHA.

Y uctopuu BCerAa eCTh BpeMs, YTOObI BOCIIOAHUTH HEAOCTATKM M MCIIpa-
BUTH OINOKU. U celfyac 3apava, HO-NIPEKHEMY, 3aKAIOYaeTCsd B TOM, YTO-
OBl BBEIPAOOTATh UMYIIJECTBEHHOE YCTPOWMCTBO U CAYJKAIIYIO €ro OCHOBOU
CTPYKTYPY COOCTBEHHOCTH, OOecCIeuMBarolue Ha AAUTEABHOE BpeMs 00-
1IIeCTBEHHBIN MUP, U B3BellIeHHOE, TO €CTh YCTOMUMBOE, YKOHOMUUECKOe U
OoOIlleCTBEHHOE pa3BUTHE.

B kauecTBe Takoro obpaslia CeropHs IIPUHSATO PAacCMaTPUBATH CTPYKTYPY
COOCTBEHHOCTU HaubOOAee PA3BUTHIX 3allaAHBIX CTPaH. B COIlMAABHBIX PHI-
HOYHBIX 3KOHOMHMKAX Ha CETOAHAIIHUU A€Hb €AVHBIM CAOKMBIIMMCS KOHC-
TUTYIITMOHHBIM NIPUHITUIIOM SIBASIETCS TO, YTO CBOOOAQ YACTHOM COOCTBEH-
HOCTH He yllleMAseT OOILeCTBEeHHON COAWAAPHOCTH M IIPUHIIUIIA PAaBHEBIX
BO3MOJKHOCTEHN, a UMEHHO IIpaBa Ha COLMAAbHYIO 3alllUIIeHHOCTh, a CTe-
IIeHb U CHOCOO AOCTHJKEHHS PABHOMEPHOCTH He VIIEMASIOT IIpaBa Ha
COOCTBEHHOCTbL U CBOOOAHOE MPEANIPUHUMATEABCTBO. COTAACOBAHHOE OCY-
LIIeCTBA€HME 3THUX IIPUHIUIIOB, UX YPABHOBEIINBAaHMNE IPEATIOAATAI0T HAAU-
yye IOCTOSIHHOTO, OOIIeCTBEHHOr'o, IOAUTUYECKOrO AMAAOra U IIOMCKOB
KOHCeHCyCa. XapaKTePHBI AAS TAKOTO KOHCEHCyCa MHUHHMYM, IIOMHUMO
TA@BEHCTBOBAHUS CUCTEMbBI YaCTHOMN COOCTBEHHOCTH, BKAIOYAET CIIPaBEAAN-
BO€e 3aKOHHOe IIpeoOpa3oBaHMe CUCTEMBI PaCIPeAEAEHUSI AOXOAOB U ydac-
TUSI B OOII[eCTBEHHEBIX pacxojpax. boaee clipaBepAnBOe IepepaclpepereHue
MTPOM3BOAVMMON 3KOHOMMKOM IPUOBIAM B IIOAB3Y KallMTaAd pabodyell CHUABI
IpUBEAO K BO3HHUKHOBEHUIO IIPOIlECCa, KOTOPHIY BBI3BAA YAUBAEHUE Y
MapKCUCTOB B Pa3BUTHIX cTpaHax. [IpaBomMouuss cOOCTBEHHUKOB Ha OCHO-
BaX YaCTHOU COOCTBEHHOCTH, METOAAMHU PBIHOYHOU 3KOHOMUKHM U 0Oe3 Ka-
KOTO-AMOO HACHAWSA, B PaMKaX 3aKOHQ, B 3HAUUTEABHOU Mepe YPaBHIAAUCK.
OTOT OPOIECC MOAAEPKMBAETCS CETOAHS M TeM, YTO HapsIAY CO CPeACTBa-
MU IIPOU3BOACTBA U (PMHAHCOBBIM KallUTAAOM IIOAHSACS B IleHe U YeAoBe-
YeCKUM KanuTan, 00pa30BaTeABHBIN KalWTaA, KOTOPBIM B Ka)KAOM OTAEAb-
HOM CAyYae IBASIEeTCI AMYHBIM KallUTAaAOM, 3aA0KEHHBIM B YeAOBEKE U CIIO-
COOHBIM 0€e3TrpaHMUYHO Pa3BUBATHCA MPU MOAAEPKKe “AMIIL" 0Opa3oBaHUS,
HAyKH, KYABTYPBI, IIPOCBEIIEeHUS.

OTO BONPOC He TOABKO AMYHOTO OAaromoAyuus. MilHBecTUnumsa UHaHCOBO-
ro KalluTaAd U ero odOpoT Takyke TPeOyIOT BCEé Ooaee TAyOOKUX IIpodec-
CHUOHAABHBIX 3HAaHUU, BCE OOAee KBAAM(PUIIMPOBAHHOMN paboyer CUABI, KO-
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TOpas U3MeHseT IIPOIOPIUN B PACIPEACACHUN AOXOAOB B CBOIO IIOAB3Y. B
COLIMAABHBIX A€MOKPATUSX IPAKTUYEeCKU HCYe3 YTHETAaeMBIM IIPOAeTapHUi,
a BMeCTe C HAUM M KOMMYHUCTHYECKasd, (PalInCcTCKast, KOPHOpaTUBHAas, Ha-
IIMOHAA-COIUMAAMCTHAYECKAsd HMAEOAOTHUS O0OOIeCTBAEHUSI COOCTBEHHOCTH.
W sTO OOABIIIOE 3aBOEBAaHUE, BEAb JKU3Hb 0€3 HACHUAUS - 3TO MeuTa AKOO-
ro 4yeArOBeKa BO BCEM Mupe. OAHAKO HEIPAaBUABHO OBIAO OBI IOAAraTh, YTO
B OOraThIX CTPAHAX C HOMOIIBIO KAKYIETOCs pelleHneM IPoOAeMEl O0lIe-
CTBEHHOTI'0O PABHOIIPABUS pelIeHBl BCe NPOOAeMEl COOCTBEHHOCTH. B Hamm
AHM Ha COOCTBEHHOCTBH AEAAIOTCSI HOBBIE aTaKW, Ha 3TOT Pa3 He B Pe3yAb-
TaTe ee IOOOYHOIO AEUCTBUS, OOECIIEUMBAIOIIEr0 YEAOBEKY TeIlephb yKe
TAODOAABHYIO BAACTh HaA APYTMM YeAOBEKOM, a 0e3rpaHUYHYIO BAACThH de-
AOBeKa Hap NPUPOAOH, NPOSBAGIONUIYIOCS B IAOOAABHBIX IIarax. B mupe
AEeUCTByeT "raoOanbHass COOCTBEHHOCTBL' B MHCTUTYILIMOHHBIX OpMax -
MYABTHHAIIMOHAABHBEIE aKIMOHEPHBIE OOIEeCTBa, MUPOBAas CETb WHBECTU-
IMOHHBIX MHCTUTYTOB U DAEKTPOHHBIX OUPIK, AeMaTEePUAAU30OBAHHBIE I€H-
Hble OyMaru u T. A. OHa CTOUT Hap I'OCYAapPCTBAMM U IPABOBBIMU CHCTEMa-
MH, CyLIeCTByeT KaK HEIIOAKOHTPOABHAs AepP’KaBa COOCTBEHHOCTH - 9KOHO-
MUKU - (DUHAHCOB, IOAyYaeT IPUOBIAU TO TaM, TO TYT, HAIIPABASIETCS TYAQ,
TA€ PACCUUTHIBAET IIOAYYUTH MAKCUMAABHYIO Ha AQHHBIM MOMEHT IIPUOBIAB,
1 MIHOBEHHO OTCTYyIIaeT B CTOPOHY, €CAM eé IIeHHOCTSIM YTpo>KaeT OIlac-
HOCTB, He 3a00TSICh O TOM, TAe, KOIAQ, KOMY U KaKO# ylepO OHa 3THUM Ha-
HECET, HACKOABKO BBITOAHO MAM HEBBITOAHO APYTUM €€ IPHUCYTCTBUE UAU
OTCYTCTBHE.

He cayyaliHO mosTOMy BCE uallle BCTAET BONPOC - MPEXKAE BCETO B CBA3U
C m3MeHeHVWeM KAMMaTa U MUPOBOU OEAHOCTBIO, 3TUMM ABYMS Hauboaee
CepbE3HBIMHU YTPO3aMHU - O HEOOXOAUMOCTH HEKOero "MUPOBOTO TOCYyAap-
cTBa", "MHpPOBOro mpasa', TAOOAABHOIO COTPYAHUYECTBA W B3aUMOIIOMO-
. C 3TOM TOYKU 3PEeHUSd BOIPOCH CBOOOABI AMUHOCTU M OOIIeCTBa, UHC-
TUTYT COOCTBEHHOCTH M 0e30TacHOCTh MPEACTalOT B TAOOAABHBLIX MacIIITa-
0ax U B3amMOCBA3U. [ToTpeOHOCTh B ypaBHUBAHUU XO34UCTBEHHO-COIU-
AABHO-KYABTYPHBIX IIPaB, CTPeMAeHNe K AOCTH KEHUIO IOPUAUYECKU U pe-
AABPHO PABHBIX BO3MOJKHOCTEW MEJKAY AIOABMHU AQIOT O ceOe 3HATh C Ta-
KOM >Xe HaCTOMYMBOCTBLIO, KaK 3aKOHBI TPUPOABI, M MBI TaK JKe O0S3aHbI
OCYIIIeCTBAITH MX, KaK 0043aHBI COXPAaHUTH OHMOAOTHUYECKOe MHOrooobpa-
3ue, 00eCIeYnuTh JKUBOU IIPUPOAE IIPABO HA JKU3Hb, 00eperarb OKpy Kalo-

IYIO CPeAy.

5. ITocTosiHHBIE OEHHOCTH - MEeHJdIleecsa MUPOBO33peHne

VicTMHHONU ¥ KOHEUHOU CYTBIO COOCTBEHHOCTU SBASIETCSI OCBOEHHE OAaar,
A@BAEeMBIX IIPUPOAOM, B MacIITabax, HeOOXOAUMEBIX AAST TOAAEPIKAHUS KU3-
HU. [IpekpaTuTh 3TO, €CTECTBEHHO, HEBO3MOKHO, OAHAKO HAMTHU ITPaBUADL-
HBbIe IPOIOPIMU (HEOOXOAUMEBIE M B TO >Ke BpPeMsl AOCTaTOYHBIE), Hy’KHOe



paBHOBecue, 6araHC - KU3HEHHBIM MHTepec KaXAOro M3 Hac. B cozpanuu
YEeAOBEUHOM U IIaAdlleld IPUPOAY CUCTEMBI UMYIIECTBEHHBIX, 3KOHOMU-
YeCKUX U OOIeCTBEHHBIX OTHOIIEHWU MOJKET OKa3aThbCSA ITOAE3HBIM OIIBIT
UCTOPUYECKOM OOPHLOBI IpUBaTU3AITUN M 0000ITECTBAEHNST COOCTBEHHOCTH.
ByaeM HapeATbCs, UTO B OyAYILIEM AIOAM IIOCTaparoTCs M30eraTb OTKPHITOMN
OOpPBOBI, YEAOBEUECKUX U NMPUPOAHBIX >KepTB. OAHAKO AASI DTOTO OTAEAB-
HBEIM AIOASIM, OOPAa3yIOMUM Ipa>kpaHCKoe OOIecTBO, HEOOXOAUMO - B Ile-
ASIX MHUPHOTO COCYIIeCTBOBAHHUS - BO30OOHOBUTH OOIIECTBEHHBIN AOTOBOP
APYT C ApyroM. B HEM HaAO CHOBAa AOCTUYL KOHCEHCyCa KaK B OCHOBHEIX
BOIIPOCAax CBOOOABI OOIleCTBA W PABHOIIPaBMs, TaK M IO npobaemMaM Oe30-
TIAaCHOCTU WHAWBUAOB M COOOIECTBE, YTOOBI IIOTOM MOKHO OBIAO COTAACO-
BBIBATh UX KOHKPETHBIE MOBCEAHEBHEIE AETAAU.

Ho pa>ke ecan 3TO ypacTCSa CAEAATh, 9TOTO ellfé He AocTaToyHo. Hamr o6-
1IIEeCTBEHHBINM AOTOBOP AOAKEH OBITh AOIMOAHEH "“HPUPOAHBIM AOTOBO-
poM", B KOTOpPOM HaNIu IIpe>XHUe OOIleCTBEHHbIE, 3KOHOMHWYECKUE U
UMYIIeCTBEHHBIE IIPaBa AOAKHBEI OBITH AOOPOBOABHO OTpPaHUYEHBI B
TIOAB3Y >KUBOU IIPUPOABI. MBI AOAKHEI OOECHEeYUTh IIpaBa HPUPOAHBIM
OAaraM, U4TO AAS HAC O3HAvYaeT NMPUHATHE O0S93aTeALCTB IO OTHOIIEHUIO
K Hel U UX HEeYKOCHUTEABHOE BBIIIOAHeHUe. A0 CUX IIOp MBI AYMaAM, 4TO
por n300UANUS MaTePUAABHBIX, IPUPOAHBIX PECYPCOB HEHCUYEPIIaeM U MBI
MoO>keM OpaTh U3 Hero, CKOABKO AyIlle yropHo. Ho Teneps MBI 3HaeM, 4TO
9TO He Tak.

B Hame!l KOHCTUTYIIMOHHOM CHCTeMe IeHHOCTEeNW MBI AOAJKHBI BBIAEAUTH
MecTO AAd IpupoAbl! Hair obIecTBEeHHEBIN AOTOBOP OyAeT IIPOYHBIM AUIIb
B TOM CAyYae, €CAM MBI BHECEM B 3TOT BO3OOHOBAEHHBINM ITPUPOAHEIN AO-
TOBOD BCe CYIIIeCTBEHHEBIE YCAOBHS, 0043aTEABCTBA. MBI U PaHblIIe 3HAAU O
TOM, YTO MCTOYHUK TIpPaB - 3TO BLITIOAHEHMWE 00513aTeAbCTB. Temeph MbI
AO/SKHBI OCO3HATh, UTO UCTOUHHK Halllel JKU3HU U yCAOBUM CyIIeCTBOBa-
HUS - 3TO BBIIIOAHEHHE HAIIUX 00SI3aTEeABCTB IIepPep CaMUMHU COOOU, APYTH-
MU AIOABMHU U IPUPOAOH. B OyayIieM MBI AOASKHBI PACCY>KAATh O COOCTBEH-
HOCTH, CBOOOAE U 0€e30MacCHOCTH C YUETOM BCETO 3TOTO. AASI 3TOTO HEAOC-
TaTOUYHO M3MeHeHUs OOIIeCTBeHHO-IIOANTUYECKOM U SKOHOMUYECKOM CHC-
TeM, HeoOXoAUMa AAAbHEMIass BCeoObeMAIoNIasi cMeHa CUCTeMBI IIeHHOC-
Tell B CO3HAHUU Ka>KAOTO OTAEABHO B3STOTO YEAOBEKa, B IOPUAMUYECKOU
CHCTEMEe AEMOKpPAaTMUEeCKUX IPABOBBIX TOCYAAPCTB M B MHUPOBO33pEHUU
BCEro 4eAOBeUYeCTBa.
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BAPHABAINI AEHKOBMY. KOHCTUTYIHIMOHHBIN CYA BEHTEPCKOU PECITYBANKU

SUMMARY

Each nation is proud of its history which is collected and preserved during
the whole period of its history by the religious and cultural values, nation-
al traditions and customs. Hungary has ensured its citizens' classical dem-
ocratic freedoms as confrontation to the communist dictatorship since 1989
when the period of changes started. At that period culture of life in the
sense of freedom and responsibility did not exist, so they have been devel-
oping very slowly. Nowadays one of the main tasks of all institutes of dem-
ocratic legal state, especially the Constitutional Court is to point out the
conditions and frames of the freedom and help to comprehend the outcom-
ing responsibilities and duties and enforce their implementation for the
protection of freedom of the society. The difficulty of this task illustrates
the fact that during the years of transition of the system the nine tenth of
the population of Hungary considered freedom as more important issue
than social security but nowadays these proportions have changed just vice
versa. One of the main problems in the sphere of human rights is consid-
ered poverty. Another issue is the established constitutional principle of
freedom of private property which does not underestimate the public soli-
darity and principle of equal possibilities. For the creation of humane and
sparing nature of the system of property, economical and public relations
can appear as very useful experience of historic fight of privatization and
summoning of property which will help to escape the fight and human and
natural victims.




FUNDAMENTAL CONSTITUTIONAL VALUES
IN THE PRACTICE OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF SERBIA

PREDRAG CETKOVIC
Judge of the Constitutional Court of the Republic of Serbia

1. General notes about the Constitutional Court of the Republic
of Serbia and its competences

The modern system of constitutional law control established by the 2006
Constitution retains the positive heritage of the protection of constitution-
ality developed in the Republic of Serbia from 1963 to 2006, while also
using positive features from comparative European constitutional law sys-
tems and the experiences and traditions of the oldest constitutional courts
(Austria, Germany and [Italy). The Constitution retains one of the models
of separation of powers so that besides the well-known trichotomy (the leg-
islative, executive and judicial branches), another function has been
defined the Constitutional Court: Per definitionem, the constitutional judi-
ciary is an independent and self-governing public institution vested with
the function of upholding constitutional law, adjudicating and issuing
highest-level legal opinions'. The 2006 Constitution defines the
Constitutional Court as a self-governing and independent state body pro-
tecting constitutionality and legality and human and minority rights and
liberties. Its powers are broad in assessing the constitutionality or legali-
ty of a law or other general act the Court issues a decision which is not
appealable, which is final, enforceable and universally binding. In respect
of a legal act or its segment, the decision has a cassation action and after
it is published it removes that act or norm from the legal order’. The
Constitutional Court of the Republic of Serbia is therefore an independent
and self-governing constitutional authority in the Republic and is the
assumed exponent of the protection of constitutionality (but also legality,
as well as the protection of human and minority rights and freedoms), so
that its position places it outside the traditional perception of the judici-
ary, but also outside the legislative branch outside the aforementioned tri-
chotomy of governance.

Under the Constitution, the Constitutional Court has two chief compe-
tences: assessing the constitutionality or legality of general acts, and pro-

! See Prof. Dr Zoran Tomi¢, Ustavno sudstvo - izmedju Zreca i stvaraoca, “Ustavni sud - u susret novom Ustavu®, collected works,
publ. by the Constitutional Court, Belgrade, 2004, p. 61.
See Svetozar Cipli¢, M.A., nadlenost i poloZaj Ustavnog suda u predlozima za novi Ustav Srbije, “Ustavni sud - u susret novom
Ustavu®, collected works, publ. by the Constitutional Court, Belgrade, 2004, p. 156.
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tecting human and minority rights and freedoms. Assessing the constitu-
tionality or legality of general acts normative (abstract) control is the fun-
damental, but also the traditional, competence of the Constitutional Court
of the Republic of Serbia. It may be control of laws which are in effect (a
posteriori control), but also a priori control of the constitutionality of laws
adopted in Parliament but not yet effective. Here the Constitutional Court
decides on the following: 1. conformity of laws and other general acts with
the Constitution, universally-accepted principles of international law and
ratified international agreements, 2. conformity of ratified international
agreements with the Constitution, 3. conformity of other general acts with
the law, 4. conformity of statutes and other general acts of the autonomous
provinces and local self-government entities with the Constitution and the
law, 5. conformity of general acts of organizations vested with public pow-
ers, political parties, trade unions, citizens' associations and collective con-
tracts with the Constitution and the law. The Constitutional Court is the
chief controller, guardian and harmonizer of the constitutional and legal
order’.

In respect of the protection of human or minority rights and freedoms
before the Constitutional Court, it should be emphasized that this protec-
tion is effected in two ways: a) indirectly, by assessing the constitutionali-
ty and legality of legal acts; and b) directly, by issuing decisions on con-
stitutional complaints, a specific legal remedy, in connection with alleged
violations of constitutionally-guaranteed subjective civil rights or freedoms.
Deciding on constitutional complaints is a new and very important respon-
sibility of the Constitutional Court, which rules on constitutional disputes
in connection with violations or denial of constitutionally-guaranteed
human or minority rights and freedoms, whereby the Constitutional Court
has become a ‘court of appeal’ in a manner of speaking*. Constitutional
complaints may be filed against individual acts or actions of a state author-
ity or organization vested with public authority which violate or deny
human or minority rights guaranteed by the Constitution, where all other
legal remedies have been exhausted or no other legal remedies exist or
where the right to their protection in a court of law has been excluded by
law, but also (as an exception from the rule given here) where not all legal
remedies have been exhausted but where the appellant's right to a trial
within a reasonable time has been violated. Constitutional complaints may
be lodged by all (natural and legal) persons who believe that one of more
of their human or minority rights or freedoms guaranteed by the
Constitution have been violated or denied by an individual act or action
by a public authority or organization vested with public authority.
Constitutional complaints may be lodged within 30 days of the moment of

receiving the act or of the date when the disputed action was terminated.

3 See Svetozar Ciplié, op. cit., p. 156.
See Dr. Bosa Nenadi¢, Nadleznost i postupci pred Ustavnim sudom Srbije, po novom Ustavu, collected works, Belgrade, 2006, p. 19.



The submission deadline is preclusive in character, but restitutio in inte-
grum is allowed for persons who miss the submission deadline on justified
grounds.

Furthermore, the Court now also rules on complaints in connection with
decisions issued in respect of the confirmation of the mandates of national
deputies, complaints lodged by authorities of the autonomous provinces
where individual acts or actions of a public authority or organ of a local self-
government entity prevent the exercise of the competences of the
autonomous province, complaints lodged by local self-government entities
where individual acts or actions of a public authority or organ of a local self-
government entity prevent the exercise of the competences of a municipal-
ity, as well as complaints lodged by judges, public prosecutors and deputy
public prosecutors against decisions on the termination of their office.

An important competence of the Constitutional Court is resolving on con-
flicts of jurisdiction between: a) courts and other public authorities; b)
Republican authorities and Provincial authorities or organs of local self-
government entities; c) Provincial authorities and organs of local self-gov-
ernment entities; and d) authorities of different autonomous provinces or
of different local-government entities. In such cases the Constitutional
Court acts as a so-called contflict court a court deciding not on the legal
issue which is the subject of the dispute but on which authority has the
jurisdiction to decide on the merits of the legal issue®.

Electoral disputes are another type of constitutional dispute; this is a sub-
sidiary competence of the Constitutional Court, as it rules on those elec-
toral disputes where the competence of a concrete court is not prescribed
by any law.

A competence of the Constitutional Court which it has always had is rul-
ing on banning political parties, but that power has now been expanded to
cover trade unions and citizens' associations, as well as religious commu-
nities. This is a specific constitutional dispute a dispute on the banning of
the aforementioned entities.

A completely new competence of the Constitutional Court is ruling on vio-
lations of the Constitution by the President of the Republic.

2. On fundamental constitutional values

The key place in the building up of the modern world, which trends the
Republic of Serbia is joining at a rapid pace®, is the educational shaping of

5 .
Ibidem, p. 15.

® At a session of the National Assembly held on 9 September 2008, the Republic of Serbia ratified the Agreement on Stabilisation
and Association between the European Communities and their Member-States and the Republic of Serbia (Official Gazette of

the RS, No. 83/2008).
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universal values as the foundation of modern political culture. Here should
emphasized the freedom which appeared directly in the very constitution
of the concept of citizenry, followed by the equality which as political,
legal and social equality lies in the very foundation of modern and con-
temporary political culture, and fairness a value exalted since ancient
times which was also laid into the foundations of the modern principle of
citizenry. To the broader circle of universal values which contributed deci-
sively to the development of a European civil identity also belong solidar-
ity as a value built up at a relatively later date directed at an internation-
al integration of population, peace as the basis of active co-existence of
European peoples, tolerance as the foundation of a multi-cultural Europe,
security and well-being as the very pinnacle of European development of
political, legal and social values, and the relatively recently developed
value of co-existence with the natural environment which also carries a
high international ethical potential.

The start of the third millennium is characterized besides economic and
political integration also by the development of a mechanism of collective
security, i.e., efforts to fashion a new European identity based on universal
values: democracy, rule of law, human dignity, freedom, equality, justice
and solidarity. These values guide not just individual human lives but also
overall social activity; they are an exclusively human phenomenon and
objectively exist in the human world as one of the component parts of
human practice’. On the other hand, law has its own value, but is also a
projection of various values in an objective world. Without entire aware-
ness of them would not be possible even full perception of the existing, let
alone forecasting or even ‘producing' the future.

We could mark the notion of 'fundamental constitutional value' as a veri-
table surrogate of the terms 'fundamental rights' and ‘constitutional rights',
which are often used as synonyms. In this work ‘fundamental constitution-
al values' are the principles guaranteed by the Constitution of the Republic
of Serbia. In the domain of ‘fundamental constitutional value' the
Constitution of the Republic of Serbia has since 2006 cherished the entire
positive heritage of its constitutional law tradition, but also the tradition of
the great European constitutional law systems and the achieved civilisation
law level expressed primarily through numerous ratified international
agreements and universally accepted rules of international law. In the
sense, the Constitution defines the Republic of Serbia as a state of the Serb
people and all the citizens who live in it, founded on the rule of law and
social justice, principles of civil democracy, human and minority rights and
liberties and embracement of European values and principles. The
Constitution defines citizens as the exponents of the sovereignty, who
exercise sovereignty through referendums and popular initiatives and

See Prof. Dr. Gordana Vukadinovi¢, Evropska zajednica naroda i univerzalne vrednosti.



through their freely-elected representatives. The rule of the law is the
Constitution's foundation and rests of inalienable human rights. Under the
Constitution, the rule of law is exercised through free and direct elections,
through constitutional human and minority rights guarantees, separation of
power, an independent judiciary and observance of Constitution and Law
by the authorities. The Constitution bases the regulation of government on
a separation of powers into legislative, executive and judicial branches. In
that trichotomy the relationship of the three branches is founded on a bal-
ance and mutual control, while the judiciary is independent. The power of
the state is limited by the citizens' right to provincial autonomy and local
self-government, which are subject only to the control of constitutionality
and legality. The Constitution guarantees national minorities' special pro-
tection in order to ensure full equality and the preservation of their iden-
tities. The universally-accepted rules of international law and ratified inter-
national agreements are an integral part of the legal order of the Republic
of Serbia and are applied directly. In accordance with international agree-
ments, foreign nationals in the Republic of Serbia enjoy all rights guaran-
teed by the Constitution and law, except for those to which under that
Constitution and law only citizens of the Republic of Serbia are entitled.

Protection of human and minority rights and liberties is regulated compre-
hensively in the Constitution. This part of the Constitution can be said to
incorporate the 2003 Charter on Human and Minority Rights and
Freedoms®. The human and minority rights guaranteed by the Constitution
are exercised directly. The human and minority rights guaranteed by the
universally-accepted rules of international law, ratified international agree-
ments and law are guaranteed by the Constitution and are as such exer-
cised directly. The manner of exercising those rights can be prescribed by
law only where that is stipulated explicitly by the Constitution or where it
is necessary for the exercise of an individual right due to its nature, in
which process the law may in no way affect the essence of the guaranteed
right. Provisions on human and minority rights are interpreted to the ben-
efit of the advancement of the values of democratic society, pursuant to
current international standards of human and minority rights and the prac-
tice of international institutions which supervise their implementation.

Proceeding from its role as ‘guardian’ of the Constitution, or the protector
of the fundamental values guaranteed by the Constitution, the
Constitutional Court has on numerous occasions removed from the legal
order by its decisions provisions of laws and other general acts which had
violated those values. We shall list here only a few of the decisions which
contributed significantly to the consolidation of fundamental constitution-
al values and which have lost nothing of their significance, irrespective of

8 See Prof. Dr. Ratko Markovi¢, Ustav Republike Srbije od 2006. godine - Kriti¢ki pogled, Ustav Republike Srbije, publ. IPD
Justinijan, Belgrade, 2006, p. 20.
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the fact that they were adopted at the time when the 1990 Constitution was
in force, as the 2006 Constitution is essentially based on those same fun-
damental constitutional values, only that the scope of human and minori-
ty rights and freedoms has been considerably widened.

We shall list only a few of those decisions which had for their protective
object concrete constitutional principles and rights, such as: 1. the princi-
ple of citizens' sovereignty, i.e., popular (citizens') representation, 2. the
principle of separation of powers and independence and self-governance
of courts; rights in the case of deprivation of liberty, 3 the principle of
equality in the exercise of rights and ban on repeated punishment for the
same matter, 4. ownership rights and inheritance rights; 5. freedom of polit-
ical and other organization.

a) The principle of citizens' sovereignty, i.e., popular (citizens')
representation

The Constitutional Court of Serbia has protected the constitutional princi-
ple of citizens' sovereignty on a number of occasions. In one case it deter-
mined that the provision of Article 88 § 1.1 of the Law on the Election of
National Deputies (Official Gazette of the RS, No. 35/2000) under which a
‘deputy's mandate is terminated before the expiry of the time to which he
or she is elected: 1) if his or her membership in the political party or coali-
tion on whose electoral list he or she was elected is terminated' is not in
conformity with the Constitution®.

In its decision the Constitutional Court proceeded from the fact that the
Constitution of the Republic of Serbia guarantees a citizen's passive elec-
toral right as an individual right and one of the basic civil rights exercised
on the basis of the Constitution. It determined that a candidate for a
national deputy may be nominated by a political party, another political
organization or a group of citizens, as well as those citizens who are not
members of a political party may also be nominated for national deputies.
According to the Constitutional Court, announcing candidacy on an elec-
toral list of a political party or a list of any other subject of nomination is
not a requirement for acquiring passive electoral right, as lists are solely a
way of technique of exercising the right to be a candidate. The right to
nominate national deputies, according to the Constitution and the Law on
the Election of National Deputies, has been given to a political party (inde-
pendently or in a coalition) or other political organization or group of cit-
izens. It follows that the right of nomination is constituted as a civil right
rather than a right of members of political organizations. The Constitution
does not envisage membership in a political party or coalition as a condi-

tion for acquiring passive electoral right of a citizen, i.e., the right of a cit-

o Decision No. IU-197/2002 dated 27 May 2003, publ. Official Gazette of the RS, No 57/2003.



izen to be elected to the National Assembly and other organs and electoral
bodies, and neither is membership in a political party or coalition pre-
scribed as a condition for their nomination, hence the discontinuance of
that status cannot be a condition for forfeiting a right that has been
acquired (a deputy's mandate).

According to the Constitutional Court, the constitutional legal status of
national deputies in the national Assembly who were nominated by a group
of citizens is equal and identical to that of deputies nominated and elect-
ed from the ranks of members of political parties or coalitions, as well as
deputies elected on a political party list who are not members of that or
any other party. However, from the standpoint of the Constitution the dis-
puted provision of Article 88 § 1.1 of the Law differentiates unjustifiably
between national deputies' status in connection with the termination of
their mandate depending on a political fact membership in the political
party which had nominated them. The disputed provisions of the Law dis-
criminate against national parliamentary deputies in respect of the termi-
nation of their mandate depending on who had nominated them, from
whose list they had been elected and whether they are or are not members
of a political party. According to the Constitutional Court, this contravenes
the constitutional principle of equality.

In the Constitutional Court's view, from the fact that a political party or
coalition has nominated a citizen on its electoral list one cannot claim spe-
cial rights and powers of the political party or coalition towards a nation-
al deputy that would have a legal and binding character, including a
party's right to strip deputies of their parliamentary mandates. Given that
membership in a political party or other form of association of parties is
not a constitutional requirement for acquiring a passive electoral right, and
neither is it a condition for nomination or a condition for the election to
the function of a national deputy, determining by law that termination of
membership in a political party or coalition is a basis for the termination
of a deputy's mandate, or loss of already acquired passive electoral right,
in the view of the Constitutional Court contravenes the Constitution.
Irrespective of the manner of nomination and the subject of nomination,
under the Constitution candidates for national deputies acquire the status
of national deputies by the act of their election by the citizens and from
that moment on the deputy becomes a representative of the citizens
through whom the citizens exercise their sovereign rights, as prescribed by
the Constitution. In the view of the Constitutional Court, it follows that it
does not proceed from the relevant provisions of the Constitution that the
right to nominate and the nomination itself by a political party or coalition
means that candidates, subsequently national deputies, represent only
those who nominated them, as well as ‘those who voted for them', but in
fact all citizens of the electoral unit where they were elected.
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By requlating the termination of mandates in the manner in which it was
done in the disputed provision of the Law, the legislator indirectly revises
the constitutionally- determined nature of deputies' mandates and effec-
tively introduces a 'hidden’ imperative deputies' mandate, but not in rela-
tion to those whom the deputies represent under the Constitution those
who elected them and who are the only ones that can give them the sta-
tus of national deputy, but in relation to political parties or coalitions on
whose lists they were nominated for election as national deputies.
However, proceeding from relevant provisions of the Constitution, the
Constitutional Court said that the legislator could not have determined
that deputies' mandates are rendered by law directly dependent on mem-
bership in a political party or coalition on whose lists they had been nom-
inated for election as national deputies. National deputies, in their capac-
ity as holders of public functions in a state authority, such as the National
Assembly, enjoy a constitutionally-guaranteed freedom in representing
those who elected them and cannot be bound by legally-binding instruc-
tions issued by political parties or coalitions ignoring which could result in
termination of parliamentary mandate. In the view of the Constitutional
Court, from the right to nominate and post candidates on electoral lists
cannot be determined by law the legal responsibility of national deputies
to the subjects who had nominated them. Through the right to guarantee
and protect national deputies' mandates, in the view of the Constitutional
Court, is protected in particular the constitutional status and role of the
National Assembly as a representative body through which the citizens
exercise legislative governance, as well as the realised electoral right of cit-
izens. The disputed provision of Article 88 § 1. 1 of the said Law makes the
duration of deputies' mandates dependent on the existence of a political
relationship membership in a political party or coalition, thereby also on
deputies' personal properties such as political conviction, which, in the
view of the Constitutional Court, is not in compliance with the constitu-
tional guarantee of freedom of political activity.

b) The principle of separation of powers and independence and self-gov-
ernance of courts; rights in the case of deprivation of liberty

In protecting the principle of separation of powers and that of the inde-
pendence of courts, the Constitutional Court reviewed in a number of
cases the permanence of a judge's function as one of the guarantees of the
constitutional principle of separation of powers and the independence of
courts. In one such case' certain provisions of the of the Law on Revisions
of the Law on Judges (Official Gazette of the RS, No. 42/02) had been
brought into question.

10 Decision No. TU -122/2002 dated 11 February 2003, publ. Official Gazette of the RS, Nos. 17/2003 and 25/2003.



In respect of the constitutionality of certain provisions of the disputed Law,
the Constitutional Court said:

“"The disputed provision of Article 7 of the Law under which members of
the Grand Personnel Board are appointed by the National Assembly of the
Republic of Serbia is in the view of the Constitutional Court in contraven-
tion of the Constitution. The Grand Personnel Board is a judicial body
formed in the Supreme Court of Serbia from justices of that Court and it
decides on questions which are particularly important for the status of
judges such as: the existence of conditions for termination of judicial func-
tion and impeachment of a judge, incompatibility of other activities and
actions with a judge's duty, disciplinary measures for judges, determina-
tion of the voidage of acts of the judicial administration which violate the
independence of the judiciary. In view of the status and role of the Grand
Personnel Board, the disputed provision of Article 7 of the Law contravenes
the principle of separation of powers from Article 9 of the Constitution, but
also that of the independence of the judiciary from Article 96 of the
Constitution, as appointment of Grand Personnel Board members by the
National Assembly would mean that the Board is no longer an independ-
ent judicial body but becomes in a certain way a body through which the
National Assembly exerts influence on decisions on questions of particular
significance for the status of judges questions of the existence of require-
ments for termination of judicial functions and impeachment, which are
under the Constitution within the exclusive purview of the Supreme Court
of Serbia.

In the view of the Constitutional Court, the disputed provision of Article
10 §§ 2 and 3 of the Law under which the competent committee of the
National Assembly of the Republic of Serbia nominates another candidate
for a judge if a candidate nominated by the High Judicial Council is not
elected, contravenes the constitutional principle of separation of powers
because the provision removes the nomination of candidates from within
the purview of the High Judicial Council, a judicial body which brings the
judiciary into the process of nominating and appointing lay-judges, and
transfers it to the purview of a committee of the National Assembly. This
not only reduced considerably the legally-determined right of the Council,
but even created a possibility to exclude the Council entirely from the
process of nominating judges and appointing lay-judges. But in a system
of separation of powers nomination of candidates for judges naturally
belongs to the judiciary, given that it is organised and operates according
to the principle of independence and self-governance.

The provision of Article 13 of the disputed Law under which procedures in
connection with mandatory retirement and reasons for impeaching judges
are among others listed in the relevant Article also initiated by the govern-
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ment minister in charge of the judiciary contravenes the Constitution,
because under the Constitution judicial power is exercised by courts,
which are independent and self-governing. For that reason the
Constitutional Court said that the said power of the minister responsible
for the judiciary, i.e., an organ of the executive, violates the principle of
separation of powers and that of the independence and self-governance of
courts, proceeding from the fact that under the Constitution the only body
empowered to determine fulfillment of requirements for termination of a
judge's function and impeachment is the Supreme Court of Serbia.

Disputed provisions of Article 15 § 3, Article 16 § 1 and Article 18 of the
Law list the powers of the competent committee, as a working body of the
National Assembly, in respect of submission of proposals for election and
determination of grounds for termination of duty and impeachment of pres-
idents of courts, as well as of the minister responsible for the judiciary to
submit to the competent committee of the National Assembly information
and opinions for candidates for election to the post of court presidents,
together with his own opinion. In the view of the Constitutional Court,
these provisions are also contrary to the Constitution, which lists explicit-
ly reasons for the termination of judicial function and for the impeachment
of judges, while under the law the Supreme Court of Serbia has an exclu-
sive competence to determine those reasons and to notify the National
Assembly of the Republic of Serbia thereof. In the view of the
Constitutional Court, it proceeds from relevant provisions of the
Constitution that no-one outside the judiciary can initiate before the
National Assembly questions of the termination of judicial function or
impeachment of judges against their will. for that reason, determination of
grounds for termination of judicial function or impeachment of judges is,
under the disputed Law, entrusted to the Grand Personnel Board, and the
nomination of candidates for judges, thereby also court presidents, who are
elected from the ranks of judges, and appointment of lay-judges, to the
High Judicial Council, as politically neutral and professionally competent
judicial bodies capable of assessing the properties of candidates nominat-
ed for election, but also to determine free of the influence of political fac-
tors existence of grounds for terminating a judicial function or impeaching
judges.

The disputed provision of Article 16 § 2 of the Law, under which during
their terms of office presidents of courts cannot exercise judicial duties is
in the view of the Constitutional Court contrary to the Constitution, under
which adjudication is performed by judges, but at the same time it does
not proceed from the Constitution that the functions of a judge and pres-
ident of a court are incompatible. Namely, the function of a judge cannot
be excluded from the function of the president, because it is included in
it logically, given that presidents are elected from among judges, which



means that the function of a judge is included in the function of the pres-
ident as a prerequisite for the presidential function.

This decision of the Constitutional Court contributed significantly to the
protection and affirmation of the principle of separation of powers, inde-
pendence of courts and permanence of judicial function, as reflected in
features of the 2006 Constitution, which for the first time places the elec-
tion of judges and termination of their service within the purview of the
High Judicial Council, an independent institution within the judiciary and
therefore outside the legislative and executive branches. An exception was
made in respect of the election of presidents of courts and termination of
their service, and the election of first-time judges (for a 'trial’ period of
three years), which remains within the purview of the National Assembly
in its capacity as a representative and political body, albeit with significant
participation of the High Judicial Council, which has eleven members
including seven judges and has exclusive competence to nominate candi-
dates for the said functions.

In another case, protecting elementary human rights and liberties, con-
cretely rights in the case of deprivation of liberty, but also the principles
of separation of powers and independence and self-governance of the judi-
ciary, acting on a proposal by authorized applicants the Constitutional
Court halted the enforcement of individual acts and actions carried out on
the basis of Articles 15v, 15g and 15d of the Law on the Organization and
Competences of the State Authorities in the Suppression of Organised
Crime (Official Gazette of the RS, No. 42/02, 27/03 u 39/03) until issuance
of a final decision by the Constitutional Court'. We stress that the disput-
ed provisions were introduced in the legal order through revisions of the
Law on the Organization and Competences of the State Authorities in the
Suppression of Organised Crime adopted during the state of emergency
imposed immediately following the tragic assassination of the Prime
Minister of the Republic of Serbia'.

Under the disputed Article 15v of the Law a person held in custody pre-
ventively may be exception be held for another 30 days in the Special
Detention Unit if the information and evidence collected justify an assump-
tion that the person will obstruct or prevent measures or actions of inter-
est for the criminal procedure for criminal offences of organised crime
implemented by authorized officers of the Police Service for the
Suppression of Organised Crime (hereinafter: Service); that the order to
keep the preventively detained person is issued by the Special Public
Prosecutor or authorized Prosecutor, at the recommendation of an author-
ized officer of the Service, within 12 hours of the submission of the recom-
mendation; that the detention may be extended by 15 days, and another

" Constitutional Court Decision No IU-166/2003 dated 5 June 2003, publ. Official Gazelte of the RS, No. 60/2003.
Note that the disputed provisions of the Law were struck from it soon after the state of emergency was lifted, on 1 July 2003.
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15 days on the basis of a new recommendation; the right of the preventive-
ly detained person to appeal against the detention order, and that the
Republican Public Prosecutor will decide on the appeal within 72 hours.
Under the disputed Article 15g of the Law, detention in the Special
Detention Unit of 30 days was possible for persons reasonably suspected
of having committed a criminal offence with elements of organised crime;
orders in such cases are issued by authorized officers of the Service, and
the minister responsible for internal affairs may for particularly justified
reasons extend the detention of a suspect by another 30 days' maximum.
Under disputed Article 15d of the Law it was prescribed among other
things that when necessary to establish the identity and capture a member
of an organised criminal group, a judge of the Special Department of the
District Court may acting on a proposal by the Special Prosecutor order
investigative detention in the Special Detention Unit in a duration of three
months for persons determined to belong to such groups or other organ-
ised groups.

In the view of the authorized applicants, the aforementioned provisions of
the Law under which persons can be brought in and detained on the basis
of an order issued by a non-judicial authority, and without the right of
appeal, make it possible to deprive of liberty potential witnesses, but also
lawyers. The legal phenomenon of preventive custody is tantamount to
detention and de facto represents detention, which is in the view of the
applicants contrary to the Constitution. In their view the disputed provi-
sions do not specify whether the preventively held and detained persons
must be taken before a court, nor is any right of appeal prescribed.
Furthermore, in the view of the applicants under the disputed provisions
before issuing an order for detention the investigative judge has no obli-
gation to question the person whose detention has been requested and the
detained person need not be taken before an investigative judge during the
detention period. Given that deprivation of liberty until the filing of an
indictment may last no less than nine months and one day, and that for all
that time the person deprived of liberty is not taken before a court, the dis-
puted provisions of the law are in the view of the applicants contrary to
Article 15 § 2 of the Charter on Human and Minority Rights and Article 9
§ 3 of the International Pact on Civil and Political Rights. Preventive hold-
ing, holding in custody and detention, within the meaning of the disputed
legal provisions, according to the way in which they are implemented and
the purpose for which they are ordered, have all the characteristics of an
act which inflicts mental distress if not more, with the aim of gaining infor-
mation from the held or detained person, intimidating that person or exert-
ing pressure on that person, which is in the view of the applicants contrary
to the Constitution, Article 12 § 2 of the Charter on Human and Minority
Rights, Article 7 of the International Pact and Article 2 § 1 taken together



with Article 1 § 1 of the Convention against Torture and Other Inhuman
or Degrading Treatment or Punishment. In the applicants' view, the provi-
sion of Article 15d of the Law under which detention can be ordered
against persons determined to belong to an organised criminal group or
other organised group violates presumption of innocence and contravenes
the Constitution, Article 19 of the Charter on Human and Minority Rights
and Article 14 § 2 of the International Pact. The fact that someone belongs
to an organised criminal group, which also means that that person is the
perpetrator of a criminal offence, may only be determined by a legally-
binding court decision and not by a functional assumption in the prelimi-
nary criminal investigation phase, in which one may in respect of a crimi-
nal offence and its perpetrator only speak about reasonable suspicion or
accusation.

Under the disputed provision not just the Service, explicitly an integral
part of the executive, but also the prosecution, which has implicitly
become a part of the executive, have acquired powers superior in the court
investigation to the powers of the court, powers that significantly encroach
on the independence of courts. In the view of the applicants the disputed
provisions reduce the achieved level of rights and freedoms guaranteed by
Article 9 of the Constitutional Charter, as under earlier regulations it had
not been possible to deprive of liberty a potential witness, to deny a per-
son deprived of liberty the possibility of an appeal, for an appeal not be
handled by a court, for detention to be ordered for reasons not related to
the person detained, for a person deprived of liberty not to have to be
taken before a court within 48 hours, for a person to be deemed a perpe-
trator of a criminal offence although that person's responsibility for the
criminal offence had not been established by a binding court decision, as
well as for the suspect in a court-type investigation to be questioned by a
public prosecutor or, if the prosecutor so requests, by the police. They also
stressed that the disputed Law brought into question the achieved level of
rights which also relate to professional privileges, because it created a pos-
sibility of any person who could provide information or evidence about
organised crime to be forcibly taken in and preventively detained, includ-
ing lawyers, although under the law they have an obligation to keep secret
everything told by their clients and they cannot be heard as witnesses in
criminal proceedings.

In its decision staying the enforcement of individual acts and actions per-
formed on the basis of the disputed legal provisions, the Constitutional
Court said that the applicants' claims had made it probable that applica-
tion of the disputed provisions of the Law could cause irreversible harmful
consequences, as their implementation seriously threatened constitutional-
ly-guaranteed civil rights and liberties, the achieved level of human rights
and civil liberties, as well as constitutional provisions and universally-
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accepted standards of international law relating to detention, the authori-
ties which can impose it, its duration and the right to a defense. The said
provisions of the Law also threatened the constitutionally defined status of
courts and other authorities in the protection of civil rights and liberties.
Given that the consequences of the implementation of the aforementioned
provisions of the law are by their nature such that they cannot be rectified
in full, especially in respect of the protection of constitutional freedoms
and civil rights defined in Articles 16, 22 and 24 of the Constitution and
the principles of constitutionality and legality, the Court said that enforce-
ment of individual acts and actions undertaken on the basis of the disput-
ed provisions of the Law could result in irreversible harmful consequences.

c) The principle of equality in the exercise of rights and prohibition of
repeated punishment for the same matter

In case No. [U-193/2004" the Constitutional Court dealt with the question
of whether the disputed provision of Article 28 § 2 of the Law on Revisions
of the Law on the Public Prosecution (Official Gazette of the RS, No.
44/2004), under which deputy public prosecutors who are not elected
according to the provisions of this Law maintain the same status as if their
duty had been terminated at their own request - if they had not been sub-
ject to disciplinary punishment in their previous term of office, and, if they
had, their labour-derived rights were terminated, violated the constitution-
al principle of equality in the exercise of rights and prohibition of repeat-
ed punishment in the same matter (ne bis in idem).

Proceeding in its deliberation from the relevant provisions of the
Constitution of the Republic of Serbia and Protocol No. 7 to the
Convention for the Protection of Human Rights and Fundamental
Freedoms under which no one may be tried or punished again for an
offence for which they had already been tried or punished, the
Constitutional Court found that it was not possible to regulate by law,
without violating relevant constitutional provisions, direct termination of
labour-derived rights for deputy public prosecutors who had not been re-
elected and had been subject to a disciplinary sanction in their preceding
term of office which sanction had not affected the performance of their
duty and exercise of labour-derived rights in the period when it had been
pronounced and executed. Under the Constitution, work and functions are
available to everyone under equal conditions. In the view of the
Constitutional Court, besides guaranteeing the principle of equal access to
work and functions the said constitutional provision also guaranteed equal-
ity in the exercise of rights after the termination of the functions which
their holders, in this case deputy public prosecutors, assumed under equal

13 Decision No. TU-193/2004 dated 28 September 2006, publ. Official Gazette of the RS, No. 106/2006.



conditions. The disputed provision of the Law creates a distinction not
based on the Constitution in the exercise of rights following termination of
function due to the expiry of the term of office between deputy public
prosecutors who have and those who have not been re-elected, although
they had assumed their functions under equal conditions and exercised it
in the state legal regime, while their duty had been terminated in the same
manner expiry of the term of office. In the view of the Constitutional
Court, prescribing different consequences in respect of the equal protec-
tion of deputy public prosecutors who are not re-elected, depending on the
term of office in which a disciplinary sanction that had not affected their
performance of duty had been imposed against them, represented a viola-
tion of the Constitution.

The Constitutional Court also noted that the grounds for termination of
function or the employment of deputy public prosecutors had not been the
aforementioned disciplinary sanction, but the expiry of the term of office
to which they had been elected, and proceeding from the same, the dis-
puted provision of the Law prescribing loss of legally-prescribed labour-
derived rights as a labour-law consequence of a pronounced and enforced
disciplinary sanction for deputy public prosecutors subject to a disciplinary
sanction in the latest term of office, in the view of the Constitutional Court
does not comply with Article 35 of the Constitution.

In the view of the Constitutional Court, the disputed provision of Article
28 § 2 of the Law, as a transitional provision, prescribed a new conse-
quence of an already pronounced and executed disciplinary measure.
Although deputy public prosecutors subject to a disciplinary sanction in
their last mandate had already suffered the consequences of that measure,
the disputed provision of the Law prescribed a new consequence of the dis-
ciplinary measure direct loss of labour-derived rights in the event of the
prosecutor not being re-elected at the expiry of the period to which he or
she had been elected. The measure prescribed by the disputed provision
of the Law also violates Article 4 of Protocol No. 7 to the Convention for
the Protection of Human Rights and Fundamental Freedoms'.

d) Ownership rights and inheritance rights

The Constitutional Court also assessed the provision of Article 4 § 1.5 of
the Law on Inheritance (Official Gazette of the RS, No 46/95)" under which
armed forces conscripts who had left the country to avoid the duty of
defending it and had not returned to the country by the moment of the
testator's death cannot inherit on the basis of the Law or the will of the
deceased, nor can they acquire any benefits from the will (they are unwor-

14 Note that the 2006 Constitution guarantees tenure of deputy public prosecutors, which are now elected and relieved of duty by

the State Prosecutors’ Council, an independent body.
Decision No. IU-358/1995 dated 25 September 2003, publ. Official Gazette of the RS, No.101/2003.
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thy), as well as the provision of Article 5 § 1 of the same Law under which
testators may forgive unworthiness, except to conscripts who had left the
country to avoid their duty of its defence, and that the forgiveness must be
given in a form required for the testament. The Constitutional Court found
that the disputed provisions are unconstitutional.

In establishing the unconstitutionality of the disputed provision of the Law,
the Constitutional Court proceeded from the fact that the unworthiness in
the disputed provision of the Law was not directly linked to an ethical
transgression of the inheritor towards the testator but with his misdeed
against the state. In the view of the Court the reason the reason for the
unworthiness, which has nothing to do with the relationship towards the
testator, jeopardises the exercise of constitutionally-guaranteed probate
rights. Under the law, regulation of requirements for and manner of exer-
cising constitutionally-guaranteed probate rights does not allow the legis-
lator to regulate the question so as to strip certain persons of their inheri-
tance rights, i.e., to deny them that right completely in respect of the tes-
tator, as that runs contrary to constitutional provisions guaranteeing prop-
erty and probate rights. The Constitution does predict limiting ownership
rights according to the nature and purpose of immovables, as well as the
possibility of expropriation of immovables, i.e., limiting the right of own-
ing immovables, when so required by the general interest determined on
the basis of the law. In the concrete case, however, limiting probate rights
and the right to dispose of such property in testament has been done in
connection with the exercise of the duty to defend the country. In that way
a constitutionally-guaranteed right has been limited in order to contribute
to the exercise of a constitutionally-defined duty, whereby has been neg-
lected the principle of unity of the Constitution under which the legislator
must take into account values guaranteed by the Constitution in such a
way as to limit a constitutionally-guaranteed right in favour of another only
where strictly necessary. The said provisions of the Constitution does not
predict limiting the freedom to dispose of property in the event of death,
nor is such a possibility explicitly reserved for the law, for which reason
the provision denying testators the right to dispose of their property freely,
including leaving it to an heir who has left the country in order to avoid
military service, as conscripts are liable to criminal sanctions in the case of
avoiding armed-forces duty, is therefore unconstitutional. In the view of
the Court, the disputed provisions of the Law also run contrary to a
Constitutional provision on the equality of all citizens non-discrimination.

e) Freedom of political and other organization

Deeming as unconstitutional disputed provisions of Article 4 § 3 of the Law
on Labour Relations in the State Authorities (Official Gazette of the RS, Nos.



48/91, 66/91, 44/98, 49/99, 34/01 and 39/02)'®, under which employees of the
state authorities and appointed persons may not be members of organs of
political organizations, as well as the provision of Article 59 § 1.2 of the same
Law under which membership in organs of political organizations or express-
ing and advocating political convictions in the performance of duties in a
state authority are deemed serious transgressions of duty, the Constitutional
Court protected the principle of political and other organization.

In assessing the constitutionality of the disputed provision of Article 4 § 3
of the Law, the Constitutional Court found that the legislator had gone
beyond the constitutional authorization to regulate the manner of exercis-
ing certain freedom and rights and determined a requirement for their exer-
cise. The Constitutional Court holds that membership in an organ of a polit-
ical organization cannot represent grounds for limiting guaranteed labour
rights, but that such grounds can only be actions which consist of express-
ing and advocating political views in the work of the state authorities which
jeopardise the rights and liberties of others and the general social interest,
which can also emanate from persons who are not members of political
organizations. Taking into consideration that political organizations are
founded and act solely on the territorial principle and that the conduct of
employees of public authorities and appointees is exercised on the princi-
ple of professionality and relates to all persons who find themselves in that
situation, the Constitutional Court found that the disputed provision of the
Law placed members of political organizations in an position not equal to
that of other employees of public authorities and appointees, thereby vio-
lating the constitutional principle of equality of all citizens in respect of
their rights and duties, irrespective of political convictions.

Given that it had deemed unconstitutional the provision of Article 4 § 3 of
the Law on Labour Relations in the State Authorities, the Constitutional Court
also found unconstitutional a part of the provision of Article 59 § 1.2 of the
Law under which membership in political party organs was listed among
other serious breaches of duty, as finding the disputed provision of Article 4
§ 3 of the Law unconstitutional eliminated the basis for the continued exis-
tence of the provision on disciplinary accountability for breaches thereof.

f) Revision of the Constitution

The Constitutional Court has also assessed the constitutionality of the Law
on the Manner and Procedure of Changing the Constitution of the
Republic of Serbia (Official Gazette of the RS, No 39/2003)". The disputed
Law regulated the formation, composition and manner of work of the
Constitutional Commission tasked with developing the text of the Serbian

1: Decision No. TU-353/1995 dated 14 April 2005, publ. Official Gazette of the RS, No. 49/2005.
Decision No. IU -168/2003 dated 25 March 2004 , publ. Official Gazette of the RS, No. 5/2004.
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Constitution; implementation of a public debate on the Draft Constitution
and procedure of adoption of the Constitution of the Republic of Serbia
and the Constitutional Enacting Law.

Proceeding from the fact that under the Constitution of the Republic of
Serbia a proposal for its change can be submitted by no less than 100,000
voters, no less than 50 national deputies, the President of the Republic, and
the Government, and that the decision on the proposal for changing the
Constitution is made by the National Assembly by a two-thirds majority of
the total number of national deputies; that the National Assembly adopts an
act on revision of the Constitution by two-thirds majority of the total num-
ber of national deputies and calls a national referendum on its confirmation;
that the act on revision of the Constitution is deemed adopted if more than
one-half of the total electorate votes in favour of it at the referendum, as
well as that the act on revision of the Constitution is promulgated by the
National Assembly and that the National Assembly adopts a Constitutional
Law to implement the revision by two-thirds majority of the total number of
national deputies, the Constitutional Court found that the disputed Law, an
act of inferior legal force, cannot revise the Constitution of the Republic of
Serbia or establish a legal basis for revising the Constitution. In the view of
the Constitutional Court, the disputed provisions of the Law neither formal-
ly nor materially comply with the provisions of the Constitution regulating
the manner and procedure of revising the Constitution.

Finally, it is also opportune to note that elimination of an unconstitution-
al law or legal provision form the legal system by a decision of the
Constitutional Court does not automatically mean an alteration of social
relations. The practice of the Constitutional Court of Serbia has shown that
the fight to ensure constitutionality is not a simple and one-way process
where a declaratory decision of the Constitutional Court always implies a
change in the social relation which had been regulated by the legal provi-
sion found by the Constitutional Court to be unconstitutional; in that
process an important role is also played by those subjects whom the
Court's decision concerns, in particular the legislator and other public
authorities. But there is no doubt either that the declaratory decisions of
the Constitutional Court of the Republic of Serbia testify to the efforts to
ensure affirmation of the principle of constitutionality and legality and the
rule of law, as well as to important successes in that sphere, as also con-
firmed by some of the examples given here. Often working in unfavourable
internal and external conditions, when deciding on the constitutionality of
laws and the constitutionality and legality of other general acts the
Constitutional Court of Serbia played its part in a broader democratic
process in the Republic of Serbia, of which it is an integral part, founded
on the 2006 Constitution, and the process of establishing the Republic of
Serbia on the principles of the rule of law.



PE3IOME

Koucrurynua 2006 ropa onpepeadger Konctutynuonueii Cyp Kak CaMOyII-
paBAsIeMBINM W HE3aBUCHUMEBIM OPraH, 3allMIIAIONIUNA KOHCTUTYIIMOHHOCTE U
3aKOHHOCTH, a TaK’Ke mpaBa M CBOOOABI UeAOBEKA U MEHBIITUHCTB.

Koucturynmonssi Cya BMeeT ABa OCHOBHBEIX IIpaBa: YCTAHOBAEHME KOHC-
TUTYIIMOHHOCTU WAW 3aKOHHOCTM OOIITUX aKTOB U 3alllUTa IIpaB U CBOOOA
YeAOBeKa M MEeHLIIINHCTB.

OnpepereHre KOHCTUTYITMOHHOCTY MAM 3aKOHHOCTU OOIIIMX aKTOB SIBASIET-
Cs1 HOPMATUBHBIM KOHTPOAEM. DTO MOJKET OBITh KOHTPOAB 3a YK€ AEUCTBY-
IOIIMMHU 3aKOHAMU (a posteriori control), a Tak’)ke KOHTPOABL 33 KOHCTHUTY-
IIMOHHOCTBIO IPUHATHIX [lapaaMeHTOM, HO ellle HEeAEUCTBYIOIINX 3aKOHOB
(a priori control).

3amuTa IpaB U CBOOOA YEeAOBEeKa M MEHBIINHCTB A€MCTBYET ABYMSI CIIOCO-
6aMu: OIIOCPEAOBAHHO, TO €CTh IIPU ITOMOIIY OIIPEAEAeHUs] KOHCTUTYIIMOH-
HOCTHU WAU 3aKOHHOCTH IIPABOBBLIX aKTOB, ¥ HEIIOCPEACTBEHHO, KOTAQ HAAU-
YECTBYIOT KOHKPETHBIE PeIleHUs M0 KOHCTUTYITMOHHBIM JKaro0aM.

KoHCcTUTYIIMOHHEIE >KaAOOBI MOTYT OBITH TPEACTABAEHBI KaK (PU3NUECKUMU,
TaK U IOPUAWMYECKHMU AUIIAMHM, KOTOPBIE YBEPEHBI, YTO WX IIPaBa, rapaHTH-
pyeMele KoHCTUTyIIMeN, HapyLIeHBI OTAEABHBIM aKTOM UAM AeHCTBHEM 00-
IeCTBEHHON BAACTU WAM OpPTaHM3alluM, HAAEA€HHOMW TaKOM BAACTBIO.

CYA ceMyac Takxxe IIpUHKUMAET KAAOOBI IO penieHudgaM, IIPUHATEIM B CBA3U
C yTBep>XAeHUueM MaHAAQTOB AEIIYyTATOB, JKAAOORI, IIpepACTaBACHHBIE BAACTS-
MW adBTOHOMHBIX HpOBI/IHL[I/Iﬁ B CBA31U C OTAEABHBIMHW AKTAMH U AeI‘/,ICTBI/IH-
MHn O6HI€CTB€HHOI>1 BAACTU HUAU OPraHA MeCTHOI'O CaMOYIIPABACHUMS, H3-3ad
KOTOPBIX OHU He MOI'yT HCIIOAHATH CBOU 00s13aTeABCTBA.

1/136I/IpaTeAbeIe CIIOPEI - 3TO WHOM BUA KOHCTUTYIIMOHHOTI'O CIIOpPA.

INMpaktuka KoucturynuonHoro Cyaa CepOuu OKa3bIBaeT, 4To Oopbba 3a
yTBep>KAeHUe KOHCTUTYILIMOHAAM3Ma - HEIPOCTOM U HEeOAHOCTOPOHHUMU
nporecc, Korpa petrenusi Koncrurynmonnoro CyAa BAEKYT U3MEHEHUS B
COIIMAABLHBIX CBS34X, KOTOPLIE PETyAUPYIOTCS IIPABOBLIMU ITOAOKEHUSIMY,
npu3HaHHBEIMUA KoHCTUTYIMOHHBEIM CyAOM HEKOHCTUTYIIMOHHBIMU. B 3TOM
CAydae Ba’KHasl POAbL OTBOAUTCSI TakykKe TeM CyOBbeKTaM, KOTOPBIX 3TO pe-
IIeHWe KacaeTcsl, B YaCTHOCTH, 3aKOHOAQTEABHBIM U ITYOAMYHBIM BAACTSIM.
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RE-ENACTING AN ANNULLED LAW:
THE BELGIAN CONSTITUTIONAL COURT
AND LEGISLATIVE RECIDIVISM

WILLEM VERRIJDT
Legal Secretary of Constitutional Court of the Kingdom of Belgium

Introduction

1. The Belgian Constitutional Court' has the jurisdiction to annul legislative
acts which violate either the human rights provisions in the Constitution? or
the constitutional and legal provisions dividing the legislative powers
between the federal State, the Communities and the Regions. According to
some, the Court's installation by law of June, 28", 1983, marked the start of
a shift from a parliamentary sovereignty to a judicial one’. This claim may
be formulated too strong (see paragraph 1), but it can be accepted that the
Court's installation constituted a “silent constitutional change", since the
final word about the constitutionality of laws no longer seems to lie in the
hands of the legislator*. And yet, even that statement might be incomplete,
since a judgment annulling an act of Parliament does not always convince
the legislator. In a very limited number of cases, the Belgian Constitutional
Court has been confronted with a legislator re-enacting the annulled law,
or passing a bill which is so similar to the annulled provisions that based
on the previous judgment its unconstitutionality is apparent.

This paper addresses the question how to deal with this legislative choice to
disrespect the finding of a constitutional court’. In a first paragraph, the rela-
tion between a democratically elected legislator and an appointed constitu-
tional court is briefly described from a theoretical point of view. In a second
paragraph, the most striking examples of re-enactment of an annulled legal
provision in the jurisprudence of the Belgian Constitutional Court, as well as
the specific procedure designed to deal with those cases, are discussed. The
third paragraph tries to answer the question whether this re-enactment should
always be sanctioned by the Court, and if so, how this should be done.

! On May 7", 2007, by amending article 142 of the Belgian Constitution, the Court of Arbitration (Arbitragehof / Cour d’arbitrage),

was renamed Constitutional Court (Grondwettelijk Hof / Cour constitutionnelle), in order to reflect its true competences. This
text uses the new name both for judgments before and after that date.

Articles 8-32, 170, 172, and 191. The vast majority of the Constitutional Court’s case law still concerns alleged violations of the
principle of equality and non-discrimination (articles 10 and 11).

J. VELAERS, Van Arbitragehof tot Grondwettelijk Hof, Antwerp, Maklu, 1990, 6.

This is admitted by the former President of the House of Representatives (“Kamer van Volksvertegenwoordigers”): H. DE CROO,
“De invloed van de arresten van het Arbitragehof op het parlementaire werk” Rechtskundig Weekblad, 2001-2002, 257.

The scope of the paper is limited to the effects of the annulment procedure. Whether a finding of unconstitutionality on a request
for a preliminary ruling (“prejudiciéle vraag”) obliges the legislator to pass new legislation, is subject to another discussion (see
G. ROSOUX and F. TULKENS, “Considérations théoriques et pratiques sur la portée des arréts de la Cour d’arbitrage” in La
Cour d’arbitrage: un juge comme les autres?, Editions du Jeune Barreau de Liege, 2004, 144).

[



1. Democratic legitimacy
1.1. The Constitutional Court as a positiver Gesetsgeber

2. Already in the late 1920s, Hans Kelsen explained that the function of a
Constitutional Court, however constituted as a judicial body, is inherently
a legislative one, because its decisions alter the outcome of a democrati-
cally elected body's deliberations®. He nevertheless added some important
restrictions to this function, since he only saw the Constitutional Court as
a negativer Gesetzgeber, annulling existing legislation, but not creating any
new legal provisions’. This description, which was inspired by the Austrian
Constitutional Court's functioning in the 1920's, has had a vast impact on
how Constitutional Courts, including the Belgian one, have been con-
ceived throughout the 20™ century.

Nowadays, some 80 years later, Kelsen's description is nevertheless con-
sidered to be a too narrow definition of what a constitutional court should
really stand for. In his impressive doctoral study, professor Behrendt proves
that the contemporary German, French and Belgian constitutional courts
do much more than simply stating that legal provisions go against the
Constitution, but that they have rather become, at least to some extent,
positive legislators®. Indeed, these constitutional courts don't only offer the
legislator some guidelines as to how the Constitution is to be read and as
to how future legislation should be conceived in order to be constitution-
al’ in some cases, they also impose true injunctions on the legislative bod-
ies, such as the obligation to restore an unconstitutionality by legiferating
within a specified delay’, sometimes even explaining how this legislation
should read in order to be constitutional'’.

3. In Belgium, at least five techniques, of which two have a legal basis, prove
that the Constitutional Court does not restrict itself to being a purely nega-
tive legislator”?. The first of these techniques involves the absolute authority
of the Constitutional Court's annulment judgments. Although, in principle,
these judgments retroactively take effect from the date on which the annulled
provisions were published in the Moniteur belge”, the Court has been grant-
ed the competence to mitigate this ex tunc - effect: if necessary, the Court
can specify which effects of the annulled provisions have to be maintained,

°u KELSEN, “La garantie juridictionnelle de la Constitution®, RDP 1928, 227.
7 H. KELSEN, “Wesen und Entwicklung der Staatsgerichtbarkeit”, VVDStRL, 1929, 56.
C. BEHRENDT, Le juge constitutionnel comme législateur-cadre positif: les normes juridictionnelles relatives a la production et
o, au contenu de normes législatives futures, Brussels, Bruylant, 2006, 434-346.
C. BEHRENDT, o.c., 169-245.
In Belgium, these delays vary from 3 months (Grondwettelijk Hof nr. 49/2001, April 18", 2001) to 18 months (Grondwettelijk
Hof nr. 132/2004, July 14", 2004), and in one case even a 4-year legislature (Grondwettelijk Hof nr. 73/2003, May 26", 2003).
. See C. BEHRENDT, o.c., 253-429 (especially nr. 278).
I C. BEHRENDT, o.c., 435.
S. LUST and P. POPELIER, “Rechtshandhaving door het Arbitragehof en de Raad van State door de uitoefening van de verni-
etigingsbevoegdheid: de positieve en negatieve bijdrage aan de rechtsvorming®, Rechtskundig Weekblad, 2001-2002, (1210-
1224) 1212-1217.
Article 9, § 1 of the Special Majority Act of January, 6th, 1989, on the Constitutional Court. This implies that the annulled pro-
visions must be considered “never to have existed”: Constitutional Court, nr. 13, March, 25%, 1986.
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and for how long they have to be maintained". The maintenance may consist
of mitigating the judgment's retroactive effect, i.e. maintaining executive
decisions or judgments based on the annulled law, but according to some
doctrine, even certain future effects of the annulled provisions can be main-
tained®. It is even widely accepted that the Court may uphold the whole of
the annulled provisions for a certain period, during which the legislator has
the obligation to remedy the unconstitutionality found by the Court™.
However, this possibility does have a significant limit: when annulling the
questioned provisions, the Court cannot replace them by its own regulation.

4. The second technique, based on the text of article 8 of the Special
Majority Act on the Constitutional Court, consists of a partial annulment
of the allegedly unconstitutional provisions: the Court may annul one or
more paragraphs, or even some words, of a questioned provision. This type
of annulment may involve specific aspects of the provision, which render
it unconstitutional ratione loci, ratione materiae or ratione temporis”.
Although BEHRENDT claims that a partial annulment seems not to surpass
the strictly negative aspect of basic constitutional jurisprudence®, the
Court's jurisprudence shows at least one important example in which the
annulment of some words has, in spite of the legislator's clear will, vastly
expanded a provision's scope'.

5. The three other techniques which prove the Constitutional Court's being
a positive legislator, possess no basis in the legislation. When using the
third technique, the Court dismisses the petition requesting the annulment
of a legal provision, provided that the allegedly unconstitutional provision
is interpreted as is stated in the judgment; under the parties' interpreta-
tion, the questioned provision would then indeed be unconstitutional®.
This interpretation by the Constitutional Court sometimes goes against the
interpretation which the legislator had in mind when passing the interpret-
ed bill*". The authority of the Constitutional Court's judgment nevertheless
obliges the ordinary judge to apply the interpretation which was found to
be in conformity with the Constitution®.

" Article 8, second alinea, of the Special Majority Act of January, 6", 1989, on the Constitutional Court.
S. LUST and P. POPELIER, o.c., 1212-1213. The Court’s jurisprudence does show some examples of this interpretation:
Constitutional Court, nr. 2/92, January 15", 1992; Constitutional Court, nr. 43/97, July 14", 1997, Constitutional Court, nr. 66/98,
June 10", 1998.
16 J. VELAERS, o.c., 322-324; H. SIMONART and D. RENDERS, “La Cour d’arbitrage et les chambers législatives” in Regards
croisées sur le Cour d’arbitrage, Brussels, Bruylant, 1995, 50; S. LUST and P. POPELIER, o.c., 1213; A. ALEN and K.
MUYLLE, Compendium van het Belgisch Staatsrecht, Mechelen, Kluwer, 2004, nr. 468; C. BEHRENDT, o.c., 309-323.
Constitutional Court, nr. 28/92, April 2™, 1992; Constitutional Court, nr. 47/97, July 14th, 1997; Constitutional Court, nr. 102/99,
8 September 30", 1999. See S. LUST and P. POPELIER, o.c., 1213-1214.
C. BEHRENDT, o.c., 444.
Constitutional Court, nr. 157/2004, October, 6", 2004. The 2003 Act forbidding discrimination between private parties was appli-
cable as far as some grounds of discrimination were concerned (age, sex, religion, colour, race,...), but its scope deliberately did
not mention language, because of the fragile linguistic equilibrium, and political views, because it was feared that extreme right
parties would then abuse the antidiscrimination law. After finding that this Act’s selective scope constituted a discrimination in
itself, the Court only annulled the enumeration, thus making the bill’s substantial provisions applicable to all forms of discrimi-
nation.
? Constitutional Court, nr. 22/98, March, 10th, 1998; Constitutional Court, nr. 10/01, February 7th, 2001.
) S. LUST and P. POPELIER, o.c., 1214.
R. LEYSEN and J. SMETS, Toetsing van de wet aan de Grondwet in Belgié, Zwolle, Tjeenk Willink, 1991, 85.
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The fourth technique involves the Constitutional Court's finding unconsti-
tutionality, not caused by the provision submitted to its control, but by the
lack of a similar provision applicable to another category (the so-called
“legislative lacunae”)?. This technique is certainly the most controversial
one, since a large part of the doctrine questions the Court's competence
to state an unconstitutionality when the questioned provision in itself is
perfectly constitutional. Especially in matters for which the Constitution
requests a regulation by formal law, the Constitutional Court cannot
expect the ordinary judge to apply 'legislation’ which is de facto written
by the Constitutional Court itself*. Maybe this explains why the Court has
so far only applied this technique in its preliminary questions procedure®.

The fifth technique involves the Court's reference norms, and consists of
its wide interpretation of its competence regarding the division of powers.
Since this competence is not limited to a specific set of constitutional or
legal provisions, the Court has somewhat expanded its own competence in
this field. In two occasions, it has even invented reference norms which are
not mentioned in the legislation. In a 1988 judgment, the Court considered
that the constitutional revisions of 1970 and 1980 and the whole of the
Constitution and Special Majority Act provisions reflected the image that
the Belgian State constituted an economic and monetary union. Therefore,
no legal provision may harm the free circulation of goods and production
factors between the federated entities®. In a 2004 judgment, despite the
will of the constituent body, the Court read the Bundestreue provision in
Article 143 of the Constitution as a powers-attributing provision”.

1.2. The positiver Gesetzgeber and democratic legitimacy

6. Since the Belgian revolution in 1830 was mainly a reaction against the
exaggerated powers the Executive possessed under the Dutch regime, the
Belgian Constitution of 1831 vested an important trust in the Legislature.
Therefore, the Judiciary was considered unable to examine the law's consti-
tutionality, since the Legislature could do no wrong®. This theory of the infal-
lible legislator remained the paradigm until the second half of the 20™ centu-
ry, when it was undermined, first by the shift - mainly due to the increasing
power of political parties - of the centre of the political debate from the
Parliament to the Government, and later also by the upcoming federalism and

» Constitutional Court, nr. 31/96, May 15", 1996; Constitutional Court, . 116/99, November 10th, 1999; Constitutional Court, nr.
2 140/2001, November 6", 2001.

P. POPELIER, “De rechtspraak van het Arbitragehof over lacunes in de wetgeving®, in A. ALEN (ed.), 20 jaar Arbitragehof,
Mechelen, Kluwer, 2005, 76-88.

S. LUST and P. POPELIER, o.c., 1214-1217.

Constitutional Court, nr. 47, February 25", 1988.

Constitutional Court, nr. 119/2004, June, 30", 2004. This judgment was heavily criticized by W. PAS in Tijdschrift voor
Bestuurswetenschappen en Publiekrecht, 2005, 147; see, however, the appraisal of this judgment by P. GERARD, “Bundestreue
in de schemerzone tussen het juridische en het politieke”, in A. ALEN and J. VAN NIEUWENHOVE, Leuvense Staatsrechtelijke
Standpunten, Brugge, die Keure, 2008, 55-81.

Cass., July, 23th, 1849, Pas., 1949, 1, 443.
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by the creation of supranational institutions such as the EU. When the Court
of Cassation accepted, first that an Act of Parliament which is open for dif-
ferent interpretations, should be interpreted in a way which is compatible
with the Constitution®, and secondly, that every judge possesses the compe-
tence to examine an Act of Parliament's conformity with directly applicable
international law®, an opening for true constitutional review emerged®.

7. Although the installation of a constitutional court reflects the vision that
even the legislator can do wrong®, and that the theory of the sovereign leg-
islator is to be abandoned®, the constitutional judge accaparating, to some
extent, the legislator's (positive) law-making task, does raise some ques-
tions concerning democratic legitimacy*. Indeed, the constitutional judge
has - in most countries - not been directly elected, he is appointed for life,
he does not carry any political responsibility, and he only owes a justifica-
tion to his own conscience®. Although in all systems inspired by
Montesquieu's trias politica, the legislator, however fallible, remains the
body which has been granted the strongest democratic legitimacy, a non-
elected judicial organ appears, in many of those systems, to be granted the
competence to review this legislator's decisions®.

8. In Belgium, the installation of the Constitutional Court gave rise to a
similar debate. It was easily accepted that the myth of the infallible legis-
lator had to be set aside, but it was at the same time mentioned that this
myth should not simply be replaced by the myth of the infallible judge?.
During the discussions previous to adopting the Special Majority Act of
January, 6™, 1989 on the Constitutional Court, which added the principle
of equality to the Court's reference norms®, one Senator even stated:

"However honourable a constitutional court might be, and whatever
achievement it might have reached in the past, placing a non-elected court
above the people's sovereign will should raise some serious questions. It
has to be possible to stop a legislator's temporary and accidental miscon-
duct by more democratic means"*.

;‘; Cass., April, 20, 1950, Waleffe, Pas., 1950, I, 560.
Cass., May, 27th, 1971, Fromageries Franco-suisse Le Ski, Arr. Cass., 1971, 959.
A. ALEN and K. MUYLLE, o.c., 18-34.
L. FAVOREU, “Rapport sur les pays d’Europe occidentale” in Le contrdle juridictionnel des lois, Légitimité, effectivité et
développements récents, Paris, Economica, 1986, 43; C. BEHRENDT, o.c., 432 ; M. VERDUSSEN, Les douze juges, La
3 1égitimité de la Cour constitutionnelle, Brussels, Labor, 2004, 11-15.
9 J. RIVERO, “Fin d’un absolutisme”, Pouvoirs, 13 (réédition 1991), 5-16; J. VELAERS, o.c., 5.

P. MARTENS, “Les cours constitutionnelles: des oligarchies illégitimes? in La République des Juges, Liége, Editions du Jeune
35 Barreau de Liege, 1997, 53-72.
3% P. MARTENS, o.c., 68-69.

M. VERDUSSEN, o.c., 51-56; A. BICKEL, The Least Dangerous Branch: The Supreme Court at the Bar of Politics, New Haven,
Yale University Press, 1962.
Parl. St., Senate, 1988-1989, nr. 483/2, 9; M. VERDUSSEN, o.c., 25; J.-C. SCHOLSEM, “Droit constitutionnel, branches du droit
et droit des affaires”, in Liber Amicorum Commission Droit et Vie des Affaires, Brussels, Bruylant, 1998, 205.
Before that date, the Court of Arbitration was only an arbitrator between the federal level and the Communities and Regions when
one of those had allegedly surpassed its legislative jurisdiction.
Hand. Senate, 1988-89, November 30", 1988, 435-436, Senator STROOBANTS. The citation is a translation of the original Dutch
text of his comment: “Dat een niet-verkozen hof, hoe eerbiedwaardig het ook moge zijn, en welke uitmuntende diensten het ook moge
hebben bewezen, de voorrang zou krijgen op de soevereine wil van het volk, moet tot ernstig nadenken stemmen. Het moet mogelijk
zijn om de tijdelijke en misschien toevallige ontstuimigheid van een wetgever, met meer democratische mechanismen te stuiten.
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9. Nevertheless, the legitimacy of the constitutional judge should not be
the key issue when the debate is about addressing the legislator's mis-
takes”. Indeed, by choosing to install a Constitutional Court, the
Constituant body takes the view that there is no identity between the eter-
nal will of the Nation and the temporary composition of (the majority of)
a Parliament*. In other words, the key issue is the legislator's legitimacy
in the light of the Nation's will. It is in this distinction between the Nation
and the legislator that the legitimacy of constitutional courts is to be found,
and that the space for their reviewing legislative acts arises: it might even
be suggested that the Constitutional Court's main task is to alginate the
current legislator's decisions to the will of the abstract carrier of the sov-
ereignty.

Since the Nation's will, e.g. the protection of human rights, is in the first
place reflected in the text of the Constitution, the judge pursuing that mis-
sion inevitably needs to be able to examine whether the Acts of Parliament
are constitutional. The Constitution therefore is more than a set of guide-
lines for the legislator; it is the natural reference norm the Constitutional
Court uses when examining the law's validity*>. For this review to be effec-
tive, the constitutional judge needs to be able to impose its will, even when
the object of that obligation claims to be the representation of the Nation
itself®.

10. The question still remains whether this point of view offers a basis to
the Constitutional Court acting as a positiver Gesetzgeber, since, even if
there is no identity between the Nation and the legislator, the law-making
power still lies in the hands of the legislative body which is directly elect-
ed by the people, and not in the hands of a non-elected Constitutional
Court. The answer should be that the argument of democratic legitimacy
should not refrain the constitutional judge from being, to some extent, a
positiver Gesetzgeber, since even a constitutional judge imposing injunc-
tions to the legislator takes this argument into account.

Indeed, by obliging the legislator to legiferate, a constitutional court actu-
ally poses an act of self restraint rather then surpassing its competences:
instead of providing for a clear-cut solution to a constitutional problem, it
demands that the organ possessing the democratic legitimacy takes up its
responsibility (see n° 3)*. If a constitutional court gives a legal provision
an interpretation opposite to what the legislator had in mind, the legisla-
tor can in his turn grant an authentic interpretation to his own work, which
would then be examined by the constitutional court acting as a purely neg-
ative legislator.

:? M. GAUCHET, “La révolution des pouvoirs”, Gallimard, Histoires, 1995, 86; P. MARTENS, o.c., 69.

P. MARTENS, o.c., 56-58.
:i C. EISENMANN, La justice constitutionnelle et la Haute Cour constitutionnelle d’Autriche, Paris, LGDJ, 1928, 22.
. C. BEHRENDT, o.c., 451.

C. BEHRENDT, o.c., 451.
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11. Obliging a legislator to act in a certain way is one thing, but sanction-
ing his unwillingness to obey that order still takes a constitutional judge's
activism even a step further. Professor Behrendt avoids answering the ques-
tion whether the Constitutional Court should have any means when the
legislator ignores its obligation®. Within the scope of this paper, it is not
possible to address this question in general. The only situation examined
here is the legislator's manifest refusal to agree with the Constitutional
Court's finding in an annulment procedure, and proving his dissentient by
re-enacting the same provision.

2. Legislative recidivism in Belgium

12. Strictly speaking, a judgment annulling a legal provision does not in
itself contain a prohibition to adopt an identical or analogous provision: if
this identical or analogous provision is annulled, this is the result of a new
examination of that provision in the light of the reference provisions, and
not merely because of the violation of the previous judgment's authority™.

Nevertheless, it seems as if a legislative body's choice to re-enact an
annulled law can be approached in two different ways by a constitutional
court. On the one hand, the Constitutional Court's reaction could be one
of indignation, almost certainly leading to a new annulment. On the other
hand, the Constitutional Court might respect to be overruled by a body
possessing a stronger democratic legitimacy, and hence render a judgment
which is much more moderate, or even goes against the previous one.

13. Regarding the procedure before the Belgian Constitutional Court, a
distinction needs to be made between the specific suspension procedure
provided for the hypothesis of the bill re-enacting the annulled provi-
sions, and a second inquiry of the merits in an ordinary annulment pro-
cedure.

2.1. A specific procedure for the suspension of a re-enacted provision
2.1.1. Article 20, 2° procedure

14. The Belgian Constitutional Court can never proprio motu suspend the
effects of a new legal provision pending an annulment procedure; it can
only do so if a complainant has requested this suspension during an ordi-
nary annulment procedure® . This suspension can be requested in two

+ C.BEHRENDT, o.c., 445-450. _ o

s M. BECKERS, L’autorité et les effets des arréts de la Cour d’arbitrage, Brussels, Story Scientia, 81; J. VELAERS, o.c., 329.

s Article 19 of the Special Majority Act of January, 6", 1989 on the Constitutional Court; J. VELAERS, o.c., 344.
The suspension procedure is indeed an accessory to the annulment procedure, and cannot be started separately: article 21 of the
Special Majority Act of January, 6", 1989 on the Constitutional Court. See also the legal opinion of the Council of State, Parl. St.,
Senate, 1980-1981, nr. 704/1, 39; see Constitutional Court, nr. 12/91, May, 8th, 1991, 2.B.1; J. VELAERS, o.c., 345.
Nevertheless, the suspension of the provision’s effects can also be requested in a later stadium of the annulment procedure.



hypotheses®. In the main suspension procedure, the complainant is to
prove that, during the time the Constitutional Court needs to examine the
case on the merits, the immediate application of the allegedly unconstitu-
tional provision would cause him a significant and virtually irreparable
prejudice®. He has to explain the facts causing this prejudice on his behalf,
and he has to come up with an argumentation which could lead to the pro-
vision's annulment, and which, although it is not yet examined on the mer-
its, appears to be serious at first sight.

15. Next to the general suspension procedure, the suspension of a new
legal provision's effects can only be requested in the hypothesis of re-
enactment of a previously annulled provision. According to Article 20, 2°
of the Special Majority Act of January, 6" 1989 on the Constitutional
Court, a new legal provision's effects can be suspended:

“if the annulment is requested of a provision identical or analogous to a
provision by the same legislator which has previously been annulled by the
Constitutional Court"*.

In this hypothesis, the complainant does not need to prove the existence
of a significant and virtually irreparable prejudice arising because of imme-
diate application of the questioned provision, nor state an argumentation
on the merits which at first sight appears to be serious®.

16. Article 20, 2°, which constituted a novelty in the Special Majority Law
of January, 6th, 1989, was based on the experience of the French
Community Parliament re-enacting, although reformulated, an annulled
provision concerning the use of languages by civil servants®. At first, the
text of Article 20, 2°, only mentioned the re-enactment of an identical pro-
vision, and although the doctrine read this as also encompassing analogous
provisions*, this hypothesis was explicitly added by the Special Majority
Act of March, 9®, 2003%,

17. The procedure applies as soon as the same legislator® adopts a provi-
sion containing the same normative content as a previous provision which

4 Within the scope of this paper, the specific suspension procedure, enshrined in article 16ter of the 1980 Special Majority Act on
the Reform of the Institutions since 2001, concerning the rights of linguistic minorities in Brussels and in towns and cities close
to the language border, needs no separate discussion. See, in this respect, . VANDE LANOTTE and G. GOEDERTIER,
Overzicht Publiekrecht, Bruges, die Keure, 2007, 1480; and F. MOLINE, “Le contenticux de la suspension” in A. RASSON-

5 ROLAND, D. RENDERS en M. VERDUSSEN, La Cour d’arbitrage vingt ans aprés, Brussel, Bruylant, 2004, 341-345.

Article 20, 1° of the Special Majority Act of January, 6", 1989 on the Constitutional Court; R. MOERENHOUT, “De vordering
tot schorsing voor het Arbitragehof”, in A. ALEN (ed.), 20 jaar Arbitragehof, Mechelen, Kluwer, 2005, 141-150.

The authentic Dutch text of this provision reads as follows: “als een beroep is ingesteld tegen een norm die identiek is met of
gelijkaardig aan een reeds door het Arbitragehof vernietigde norm en die door dezelfde wetgever is aangenomen”.

Parl. St., House of Representatives, 1988-1989, nr. 633/4, 28; Constitutional Court, nr. 67/96, November, 28th, 1996, B.4;
Constitutional Court, nr. 9/2006, January, 18th, 2006, B.3.

Constitutional Court, nr. 17, March, 26th, 1986. The re-enacted provisions were part of the French Community Decree of July
17", 1987.

71 VELAERS, o.c., 344.

Parl. St., Senate, 2001-2002, nr. 2-897/4, 10; J. VANDE LANOTTE and G. GOEDERTIER, o.c., 1478.
Constitutional Court, nr. 96/2004, May, 26", 2004: a bill can, indeed, also be annulled solely because it surpasses the legislator’s
jurisdiction. In that case, the competent legislator might adopt the same provision without its being unconstitutional.
Constitutional Court, nr. 15/96, March, 5*, 1996; Constitutional Court, nr. 134/2000, December 13*, 2000.
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has already been annulled® by the Constitutional Court. If the differences
between the two norms are, however, "significant and more then purely for-
mal”, Article 20, 2°, cannot be applied®.

The normative content cannot be the same when the allegedly re-enacted
provisions simply constitute a correct answer to the prior judgment's find-
ings®. The same goes if the subsequent bill's scope of application differs
from the annulled one's”, or when the subsequent provisions, although
identical to the previously annulled ones, have become part of a global
vision on the complex matter®. Neither can the procedure be applied if the
re-enacted provisions, however identical, are no longer affected by the
problems which have lead to their previous annulment, e.g. when a provi-
sion was only annulled because it had granted too vast a delegation to the
executive, while the latter provision simply copies the executive provisions
affected by this annulment into legislative provisions®.

18. While petitions requesting the annulment of a legal provision must, in
principle, be submitted within the first six months after the allegedly
unconstitutional provision is published in the Moniteur belge®, the peti-
tioners requesting a provision's suspension have to submit their petition
within the first three months after its publication®. While the ordinary
annulment procedure takes up about a year, the judgment deciding upon
the suspension has to be rendered as soon as possible®, i.e. if possible dur-
ing the Court's first hearing after the petition has been submitted”. Since
Article 19 of the Special Majority Act on the Constitutional Court uses the
word “can”, the Constitutional Court may also choose not to suspend the
questioned provisions, despite the conditions being fulfilled: if the suspen-
sion's effects on the public interest would be more difficult to repair than
the effects the provision's immediate application would have for the peti-
tioner, the Court does not suspend it®.

58 The procedure therefore does not apply if the adoption of the second provision precedes the annulment of the first one:
Constitutional Court, nr. 67/96, November 28" 1996, B.5; S. LUST and P. POPELIER, o.c., 1211.
Constitutional Court, nr. 15/92, February, 27", 1992; Constitutional Court, nr. 55/93, July, 1*, 1993; Constitutional Court, nr.
68/93, September 29", 1993; Constitutional Court, nr. 134/2000, December, 13®, 2000; J. VANDE LANOTTE and G. GOED-
ERTIER, o.c., 1478-1479.
0 Constitutional Court, nr. 55/93, July, 1%, 1993; Constitutional Court, nr. 68/93, September 29", 1993.
Constitutional Court, nr. 15/96, March, 5", 1996 (the previously annulled provision involved the inscription fee in colleges, while
the second bill involved the fee due in order to appear before a special exam commission); Constitutional Court, nr. 96/2004, May,
26", 2004, (the previously annulled provision involved the electoral procedure for electing the federal Parliament, while the sec-
ond bill involved the same aspect of the electoral procedure, yet this time for electing the Parliaments of the Regions);
Constitutional Court, nr. 15/92, February, 27", 1992, (the previously annulled provision ratified a Royal Decree, granting it the
status of a formal law, while the second bill involved the ratification of a distinct Royal Decree).
Constitutional Court, nr. 9/2006, January 18", 2006.
Constitutional Court, nr. 38/2001, March, 13" 2001; S. LUST and P. POPELIER, o.c., 1211.
Article 3, § 1, of the Special Majority Act of January, 6", 1989 on the Constitutional Court.
Article 21 of the Special Majority Act of January, 6", 1989 on the Constitutional Court.
Article 23 of the Special Majority Act of January, 6", 1989 on the Constitutional Court: the Dutch version of the text stipulates
that the decision is to be taken “onverwijld” (without delay). However, the complainant and the government first need to be heard
in court.
Parl. St., Senate, 1988-1989, nr. 483/1, p. 10.
Constitutional Court, nr. 116/2002, June, 26", 2002; Constitutional Court, nr. 174/2002, November, 27", 2002; J. VANDE LAN-
OTTE and G. GOEDERTIER, o.c., 1479; R. MOERENHOUT, o.c., 142 and 148-149; contra: J.-F. NEURAY, “L’affaire dit du
‘Deurganckdok’ ou la ‘balance des intéréts’ a la Cour d’arbitrage”, Amén. 2003, 162-169.
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If the Court does proceed to the suspension, this has some significant con-
sequences: the Executive cannot base its decisions on the suspended pro-
visions, and the Judiciary cannot apply them in the cases submitted to their
jurisdiction®. Legal provisions which were abandoned by the later suspend-
ed articles re-enter into force”. No procedural provision allows the Court
to mitigate the suspension's effects.

The judgment suspending the provision's effects is to be published in the
official State Gazette (Belgisch Staatsblad / Moniteur belge) within the first
5 days after the judgment is delivered. The judgment takes effect from that
date, but this effect only lasts for three months: if by that time, the
Constitutional Court has not yet examined the case on the merits, the sus-
pension ceases to have effect’.

2.1.2. Applications of the Article 20, 2° procedure

19. Until now, this specific suspension procedure has only been successful-
ly invoked in two cases. The first case involved a bill placing people with
considerable debts under the surveillance of a debt councillor, who devel-
ops a debt conciliation™. In 2000, the Constitutional Court had annulled a
provision of that bill which obliged lawyers to reveal all information they
possessed about their client's financial transactions, regardless their profes-
sional secrecy. According to the Court, the professional secrecy could,
however, only be set aside in case of emergency™.

By a bill of December, 13™ 2005, the provision setting aside the lawyer's
professional secrecy was restored™. The new provision added, however,
that the professional secrecy could only be set aside by a judicial decision,
that the lawyer could opt to reveal this information only to the judge, and
that the judge could ask the official lawyers federation (“Orde van
Advocaten”) to render its opinion. Although the previously annulled provi-
sion did not contain these mitigations, the Constitutional Court found that
the new provision was nevertheless analogous to the annulled one, because
it did not take into account the main objection the Constitutional Court
had made against it. Indeed, the professional secrecy could, according to
the re-enacted provision, still be set aside in any case of collective debt
rescheduling, whether or not it involved a case of emergency”.

o8 Constitutional Court, nr. 116/2002, June, 26th, 2002; Constitutional Court, nr. 174/2002, November, 27", 2002; J. VANDE LAN-
OTTE and G. GOEDERTIER, o.c., 1479; R. MOERENHOUT, o.c., 142 and 148-149; contra: J.-F. NEURAY, “L’affaire dit du
© ‘Deurganckdok’ ou la ‘balance des intéréts’ a la Cour d’arbitrage”, Amén. 2003, 162-169.
J. VELAERS, o.c., 345.
Legal opinion of the Council of State, Parl. St., Senate, 1980-1981, nr. 704/1, 39.
Article 25 of the Special Majority Act of January, 6", 1989 on the Constitutional Court.
The July, 5, 1998 Act concerning “de collectieve schuldenregeling en de mogelijkheid van verkoop uit de hand van de in beslag
genomen onroerende goederen®.
Constitutional Court, nr. 46/2000, May, 3, 2000.
Article 1675/8 of the Judiciary Code.
Constitutional Court, nr. 100/2006, June 14", 2006. The provision was subsequently annulled in Constitutional Court nr.
129/2006, July, 28", 2006. See J. WILDEMEERSCH, “Un seconde session qui commence mal”, Jurisprudence de Liege, Mons
et Bruxelles, 2006, 1132-1142.
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20. The second case in which Article 20, 2°, procedure was applied,
involved a tax on non-reusable bottles: while producers of these bottles
were submitted to a tax amounting to almost 10 euros per hectolitre of
packed fluid, this tax did not apply to producers of reusable bottles, since
the law foresaw an exemption on their behalf”. Although the Constitutional
Court accepted this distinction, which was based on environmental rea-
sons, it nevertheless found a discrimination in the non-existence of a sim-
ilar exemption - or at least some kind of compensation - for producers of
non-reusable bottles containing recycled materials, because scientific stud-
ies had proven that the recycling process of non-reusable bottles was
equally beneficial for the environment than the reuse of reusable bottles.
The Court therefore urged the legislator to take into account the whole
environmental picture, and to provide for at least some exception from the
mentioned tax”. While annulling the questioned provisions, the Court
maintained their effects for a six-month period, during which the legisla-
tor was to reconsider this tax.

Invoking budgetary reasons, the legislator, however, simply re-enacted the
annulled provision a couple of months later, not providing for any excep-
tion for the recycling of non-reusable bottles. In an attempt to avoid the
application of Article 20, 2°, procedure, the legislator this time did not dis-
cern between, on the one hand, a tax of 10 euros per hectolitre for non-
reusable bottles, and, on the other hand, an exemption for reusable bottles,
but between a tax applicable to both categories, yet amounting to 10 euros
per hectolitre for the first category and amounting to 0 euros for the sec-
ond one. Although the legislator explained this construction as being an
answer to the objections the Constitutional Court had made in its previous
judgment®, the Court could not but conclude that there is no actual dif-
ference between an exemption from a tax and a tax amounting to 0 euros.
The Court also noted that the legislator had, contrary to the previous judg-
ment's demand, not taken into account the whole environmental picture,
because it had not investigated how to treat the beneficial environmental
impact of recycling non-reusable bottles”. These two arguments sufficed
for the Constitutional Court to suspend the re-enacted provisions, which
were annulled three months later®. This judgment did, however, not mark
the end of this particular dialogue between the legislator and the
Constitutional Court (see n° 23).

76 Article 371 of the “gewone wet van 16 juli 1993 tot vervollediging van de federale staatsstructuur®, inserted by a December
22nd, 2003 Act.
Constitutional Court, nr. 186/2005, December 21*, 2005.
Parl. St., Chamber of Representatives, 2005-2006, nr. 2596/001, p. 5.
Constitutional Court, nr. 156/2006, October, 18", 2006.
Constitutional Court, nr. 9/2007, January, 11", 2007. See also P. DRESSE, “Boire et déboire de la réforme écotaxes, écoboni,
cotisation d’emballage”, Actualités fiscales, 2008/8, 5-7.



2.1.3. Conclusion: the final word?

21. In both cases where Article 20, 2°, procedure was applied, the re-enact-
ed provision was not identical to the previously annulled one, and even
contained some new measures which to some extent were designed to
mark the difference between the annulled provision and the new one. But
also in both cases, the Constitutional Court put significant weight to the
observation that, despite these changes, the legislator had not really
responded to the core of the Court's objections, as expressed in the annul-
ment judgment. This is indeed the true meaning of Article 20, 2°, proce-
dure, as is stated by the parliamentary discussions preceding its modifica-
tion in 2003:

“This modification aims at reinforcing the authority of the Court's judg-
ments by making a suspension possible whenever a legislator tries to get
round this authority by adopting new provisions, which, however reformu-
lated, do not respond to the objections which have lead the Constitutional
Court to annulling the previous norms"®'.

This observation gives an important indication about how the relation
between the Belgian Constitutional Court and the legislators is conceived:
the Constitutional Court indeed seems to have the power of the final word
about the law's constitutionality. Also the Constitutional Court itself has
stated this about Article 20, 2°, procedure:

"By adopting Article 20, 2°, the special legislator aimed at guaranteeing
that the denied authority of a Constitutional Court judgment could imme-
diately be restored if a legislator would, after the annulment of one of its
provisions, would adopt an identical or a similar provision"#.

2.2. The second examination on the merits

22. The aforementioned conclusion does, however, not reflect the full truth.
The specific suspension procedure is, however, not the only issue in restor-
ing the authority of the Constitutional Court's judgments. In some re-
enactment cases, this procedure was not invoked, and the Court had to
examine the case's merits for the second time.

81 parl, St., Senate, 2001-2002, nr. 2-897/4, p. 10. The authentic Dutch text reads: “Deze wijziging beoogt het gezag van de arresten
van het Hof te versterken, door een schorsing ook mogelijk te maken wanneer een wetgevende instantie zich aan dit gezag
probeert te onttrekken door nieuwe normen uit te vaardigen, die weliswaar licht gewijzigd zijn, maar ten gronde niet beantwo-
orden aan de bezwaren die het Arbitragehof hebben aangezet tot een eerder vernietigingsarrest”. See also S. LUST and P. POPE-
LIER, o.c., 1211; R. MOERENHOUT, o.c., 145.

Constitutional Court, nr. 67/96, November, 28", 1996; Constitutional Court, nr. 9/2006, January 18", 2006, and Constitutional
Court, nr. 100/2006, June, 14", 2006. The Dutch text of this observation reads as follows: “De bijzondere wetgever heeft met
artikel 20, 2°, beoogd te waarborgen dat het miskende gezag van een arrest van het Arbitragehof onmiddellijk kan worden her-
steld in het geval dat een wetgever na de vernietiging van een van zijn normen een identicke of soortgelijke norm zou aan-
nemen.”.
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23. The first case to be mentioned in this regard, again involves the tax on
non-reusable bottles (see n° 19). After the Court had suspended and re-
annulled the re-enacted discrimination between, on the one hand, reusable
bottles and, on the other hand, non-reusable bottles containing recycled
materials, the legislator again had to reconsider this tax. This time, the
solution consisted of defining a reusable bottle as being designed to be
refilled at least seven times, provided that, after each use, the bottle would
effectively be recollected and refilled by the producer. Hence, the 10 euros
per hectolitre tax on non-reusable bottles could, according to the legisla-
tor, be maintained, if the reusable bottle, thus defined, was submitted to a
tax amounting to 1/7 of 10 euros®. The legislator thus claimed to have met
the Constitutional Court's objections in the previous judgments, since both
types of bottles were now submitted to a substantial tax®.

Notwithstanding this claim, one might have expected a third annulment by
the Constitutional Court, since this new re-enactment had again not fore-
seen an arrangement for the specific problem of non-reusable bottles con-
taining recycled materials, and hence had again not taken into account the
whole environmental picture®. This time, however, the Court did not estab-
lish the existence of discrimination: after judging that not taking into
account the recycled non-reusable bottles belongs to the legislator's dis-
cretion, the Court states that the new legal provisions are relevant and pro-
portionate in order to obtain the pursued environmental benefits®.

24. This judgment constitutes a genuine U-turn in respect of the aforemen-
tioned judgments 186/2005 and 156/2006 (see n° 19): while in those judg-
ments, neglecting the recycling process was found to be the very core of
the discrimination, in the most recent judgment on this matter, it is dealt
with as a legitimate legislative choice®.

25. A second case in which the Constitutional Court had to re-examine the
merits after re-enactment of an annulled provision, involves the publication
of new legislation. According to article 190 of the Belgian Constitution, a
law can only be binding after being duly published. Ever since 1831, this
publication occurs in the official State gazette (“Belgisch Staatsblad” /
“Moniteur belge”). In 2002, the Moniteur contained 59 196 pages, and was
printed in some 12000 copies. The legal provision abolishing this paper
version of the Moniteur not only saved a lot of trees, it also benefitted the
public budget by some two million euros per year. From January, 1%, 2003
on, besides three copies to be stored in official locations, the official pub-
lication of Belgian legislation occurs online.

:i Parl. St., Chamber of Representatives, 2006-2007, 2894/001, p. 4-5.
Parl. St., Chamber of Representatives, 2006-2007, 2894/002, p. 5.
A suspension based on article 20, 2° was not requested, probably because of the considerable difference between a 0 euro tax
and a 1,5 euro per hectolitre tax.
Constitutional Court nr. 53/2008, March, 13™ 2008, B.11.
Constitutional Court nr. 53/2008, March, 13", 2008, B.12.2.



This new way of official publication did, however, cast some doubts about
the law's accessibility for citizens not possessing an internet connection.
Their only possibility to read the country's most important journal® con-
sisted of reading the one print which was available to the public.

In 2004, the Constitutional Court accepted that the abolishment of the offi-
cial gazette's paper version in itself did not violate the principle of equal-
ity. The lack of accompanying measures for people not possessing an inter-
net connection, however, was found to be discrimination®. Because
between January, 1%, 2003, and the date of annulment, some 100 000 pages
of official texts had been published online”, and because implementing a
new procedure would take some time, the Constitutional Court maintained
the annulled provisions until July, 31*, 2005%. If by August 1%, 2005, no new
publication procedure would be in place, an unprecedented vacuum would
occur, since the new procedure could even not be published, and hence
could not enter into force®.

26. The edition of the Moniteur which appeared at July, 29", 2005, encom-
passed the new publication procedure. First of all, the legislator recon-
firmed the principle of electronic publication, which had not been ques-
tioned by the Constitutional Court. The accompanying measure for people
not possessing an internet connection consisted of a helpdesk: all Belgian
citizens, some ten million, may call the free phone number of the Services
of the Moniteur, where a team of 4 civil servants help them in their search
for the relevant legal provisions. This helpdesk is also to copy, at the citi-
zen's request, the requested documents, and send them to his address, pro-
vided the paper and sending costs are paid for by the citizen®”. Next to that
helpdesk, the legislator ordered the Executive to take some complementa-
ry measures, which was a bit of an empty delegation, since the Executive
only disposed of 2 days to provide for these measures®.

27. According to the doctrine®, these measures clearly did not suffice,
because the Constitutional Court had specifically asked for measures
which would grant every citizen an equal access to the publication of offi-
cial texts, without any excessive burden on his behalf*. A measure which

% C. BEHRENDT, o.c., 312-321,
4, Constitutional Court, nr. 106/2004, June, 16", 2004, B.21-B.22.
X C. BEHRENDT, o.c., 316.

Constitutional Court, nr. 106/2004, June, 16th, 2004, B.23.
F. ABU DALU and J.-F. HENROTTE, “Disparition de la version papier du Moniteur belge, obligations positives et large marge
d’appréciation: le prix du Docteur Faust”, Revue du Droit des Technologies de 1’Information, 2004, 93-100. The doctrine also
observed that even the Constitutional Court’s judgments would not be published anymore, and that even a retroactive bill would
not solve the problem, since in order to enter into force, this retroactive law should first be duly published itself.
In January, 2007, this helpdesk employed 4 civil servants, who had to respond to some 100 to 400 calls per day (De Standaard,
January, 19*, 2007).
P. POPELIER and J. VAN NIEUWENHOVE, “De ongrondwettige elektronische publicatie van het Belgisch Staatsblad ver-
holpen door een helpdesk”, Rechtskundig Weekblad, 2006-2007, 1603. These Executive measures did appear, albeit too late,

05 and consisted mainly of the Moniteur’s table of contents being kept by the Registry of all lower tribunals.
K. MUYLLE and J. VAN NIEUWENHOVE, “De elektronische publicatie van het Staatsblad in tweede zittijd”, Tijdschrift voor
bestuurswetenschappen en publiekrecht, 2006, 18.
Constitutional Court, nr. 106/2004, June 16", 2004.
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would not allow the citizen to identify in advance which documents would
be relevant to him, could, according to the previous judgment, not be qual-
ified as sufficient measures?.

Nevertheless, in 2007, the Constitutional Court concluded to the constitu-
tionality of the new arrangement. The Court observed that contacting the
helpdesk made it possible to identify the interesting content of every edi-
tion, and thus found that people not possessing an internet connection
were no longer discriminated against®. Since the measures provided for by
the Executive did not fall within the Constitutional Court's jurisdiction, the
Court could not judge their effectiveness®.

28. As well as in the previously mentioned case (see n° 24), the
Constitutional Court in this case also takes a U-turn. In this case the doc-
trine has explained this radical change of view by the Court's radicalism
in its first judgment: it was observed that this judgment was rendered while
the Court itself did not know which accompanying measures would be con-
stitutional'®. The doctrine also added that, if a dialogue between judge and
legislator is to be effective, it requires clear and constructive guidelines
from the side of the judge™'.

3. Concluding remarks
3.1. The power of the final word?

29. While the jurisprudence concerning Article 20, 2°, procedure suggests
that the Constitutional Court speaks the final word about an Act of
Parliament's constitutionality (see n° 21), the jurisprudence concerning
the second examination on the merits suggests the exact opposite, since
in both discussed cases, the Constitutional Court has respected the legis-
lator's disobedience (see n° 24 and n° 28).

30. Since, in a system based on the separation of powers, no single power
can claim sovereignty'”®, the importance of the question whether the
Constitutional Court prevails over the Legislature or vice versa, should not
be overestimated. First of all, even if it would be possible to decide
whether there is a hierarchical superior in the relation between the legis-
lator and the constitutional court, it has to be stated that none of both pow-
ers will stand at the top of the hierarchy, since only the Nation's will is

o7 Ibid., B.18. See also P. POPELIER and J. VAN NIEUWENHOVE, o.c., 1603.
9 Constitutional Court, nr. 10/2007, January, 17*, 2007, B.12.1-B.12.3.
100 Ibid., B.13.1-B.13.3.
o1 P. POPELIER and J. VAN NIEUWENHOVE, o.c., 605.

Ibid., 1605; F. VANDEVENNE, “La derniére page du Moniteur...”, Jurisprudence de Liége, Mons et Bruxelles, 2007, 652-659;
X., “L’art d’avoir toujours raison”, Revue du Droit des Technologies de 1’Information, 2007, 263-265; see also A. GORIS, K.
MUYLLE and M. VAN DER HULST, “Twintig jaar Arbitragehof v. wetgever: van wantrouwen naar dialoog*, Tijdschrift voor
bestuurswetenschappen en publiekrecht, 2005, 256-257.

102 p MARTENS, o.c., 56-57.



truly sovereign. Since this Nation is an abstract concept which represents
all citizens from the past, the present and the future, it is to be distin-
guished from the current composition of the Legislature (see n° 9).

Since the Nation's will is reflected in the Constitution, this document pre-
vails both over the Legislature and over the Constitutional Court. Hence,
it is the Constitution which speaks the final word': should the
Constitutional Court be too strict in its scrutiny, or should the Legislature
disrespect the Court's judgments too often, the Constitunt body might
amend the Constitution in order to restore the balance between the legis-
lator and his guard, e.g. by altering the reference provisions or the Court's
remedial powers. In other words, even if, in the relation between the
Constitutional Court and the Legislature, one of both would have the final
word, taking into account the whole constitutional picture, this is in fact
nothing more than a second last word'.

3.2. Constitutional dialogue!

31. That being said, the next, and maybe most important question, is
whether the relation between a lawmaker and his judge should be seen as
a hierarchy. Indeed, the final word discourse rather suits a system of abso-
lutism than a system of cooperation of powers'®.

This is why the question whether a constitutional court controlling a dem-
ocratically elected body's decisions can never be answered with an
absolute yes or no: a constitutional court always possesses a certain degree
of legitimacy, which depends of a variety of factors'®. Being democratical-
ly elected is only one of these factors, and its importance should not be
overestimated, because also democratically elected bodies can do wrong
(see n® 7).

32. A factor which is far more important is the Constitutional Court's
behaviour. On the one hand, this Court should fulfil its constitutional
review role in the most effective way, granting citizens a true protection
when an Act of Parliament violates their rights. Hence, it sometimes has to
act as a positiver Gesetzgeber. This mission also explains why the Court,
whenever necessary, has to suspend and re-annul legal provisions which
are, after their previous annulment, re-enacted by the legislator.

On the other hand, the Constitutional Court should not be too active, since
a gouvernement des juges is not a legitimate system either. Indeed, only

103 M. VERDUSSEN, o.c., 81; C. BEHRENDT, o.c., 454; L. FAVOREU, “Le Parlement constituant et le juge constitutionnel” in
Mélanges en ’honneur de Pierre Avril, Paris, Montchrestien, 2001, 238.

M. VERDUSSEN, o.c., 81-85.

P. MARTENS, “L’égalité et le droit privé” in La Cour d’arbitrage et le droit privé, Brussels, Bruylant, 2002, 327.

M. VERDUSSEN, o.c., 49.
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the legislator possesses the competence to balance all interests at stake,
and to take the initial legislative decision. Hence, a constitutional court
should leave the legislator the possibility to develop a policy. Therefore, it
sometimes has to refrain from suspending and re-annulling re-enacted pro-
visions, if the legislator indicates, by the re-enactment itself, that the
Constitutional Court's decision might not have reflected the whole truth.
Being prudent, however, does not equal never re-annulling a re-enacted
provision: by systematically altering prior judgments, a constitutional court
would loose its credibility as a guardian of the Constitution, and hence, at
least a part of its legitimacy.

33. The conclusion can be that the relation between a constitutional court
and a legislator requires finding equilibrium. Because in most instances,
this balance will not be found in one movement, constitutionalism requires
a dialogue between both powers. This is why the Court sometimes has to
stick to its prior decision, and sometimes, it has to give in. When to take
which approach can probably never be subject to clear rules, and therefore
has to be judged on a case-to-case basis'”. Nevertheless, judging when to
be activist and when to be prudent inherently constitutes a judicial activi-
ty. And could anyone be better placed to take a judicial decision than a
well-trained judge?

PE3IOME

Koncturynuonusei Cypa beabrnu IpaBOMOYEH aHHYAWPOBATH 3aKOHOAA-
TeAbHBIE aKTHI, Hapyllarljhe KaK YCTaHOBA€HHBle KOHCTUTyIMel IIpaBa
4YeAOBEeKa, TaK U KOHCTUTYLIMOHHBIE U IIPABOBBIE IIOAOJKEHUS, PACIIPEAECAS-
IOI[Ae 3aKOHOAATeABHBIE IIOAHOMOYHMS MeXAY (eAepParbHBIM T'OCYAApP-
CTBOM, OOIIWHAMM U PETHOHAMHMU.

Ha Bompoc "MoxeT am KoHCTUTYyHUOHHBIN Cya KOHTPOAMPOBATH pelle-
HUSI AeMOKpaTU4IeCKHd W30paHHOTO opraHa?” HeAb3s AATb OAHO3HAUHBIN
orBeT. KoHCcTUTynuoHHEIN Cyp BCerpa UMeeT OIPeAeAeHHBINM ypPOBEHb
3aKOHHOCTH, 3aBUCALIUYN OT MHO>XecTBa (PakTopoB. OAHUM U3 HUX 4B-
ASeTCSI AeMOKpAaTU4YeCcKoe n30paHue, Ba)KHOCTb KOTOPOTO HEAB3s He AO-
OIleHWBaTh, OAHAKO U AEMOKpaTUYeCKU M30paHHBIM OpraH MOJKET OIIH-
ouTncH.

197 11 this respect, the legal doctrine’s position should also be mentioned, because it can judge, independently and impartially, who
is right in a specific discussion, the Legislature or the Constitutional Court. Ironically, the only source of law which is not-bind-
ing at all, speaks the final word.



He meHee BaxHEIN (pakTOp - oBepeHUe KoucrurynuonHoro Cyaa. C oa-
HOM CTOPOHBI, KOHCTUTYIIMOHHBIM KOHTPOAB Cypa AOAKEH OBITH OOAee
3¢ perTrBHEIM, 1 CyA AOAKEH TapaHTHUPOBATH Tpa>kpaHaM 3alluTy WX
IpaB, HapyllaeMblx akToM [lapaameHnTa. MlHOTAQ OH AOAKEH AEMCTBOBATh
Kak positiver Gesetzgeber. OTa ero muccus o0bsAcHsaeT, noueMy Cya B CAY-
Jyae HeOOXOAUMOCTU AOAKEH aHHYAMPOBATH M BOCCTAHABAUBATH IIPABOBEIE
TIOAOJKEHUS, KOTOPBIE ITIOCAE NIPEABIAVIIIETO aHHYAUPOBAHNSA BOCCTAHABAM-
BAIOTCA 3aKOHOAQTEAEM.

Otaotrenns MeXAy KoHcTuTyrimoHHBIM CyAOM M 3aKOHOA@TEAeM HeOoO0XO-
AMMO cOaraHCHUPOBaTh. DTO HEAETKUM Mpoliecc, TakK Kak HeOOXOAUMBIN Oa-
AQHC BO MHOTUX WMHCTAQHIMSIX HEAb3s YCTAHOBUTH B OAHOYAChe. KOHCTUTY-
IVOHAAU3M TPeOyeT AManora MeKAY ABYMSI BETBSIMU.
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IOP1N BAVAVH. KOHCTUTYIIMOHHBIN CYA PECITYBAUKU YKPANHA

HOPMATHWBHOE BbIPAJKEHWE
KOHCTUTYIIMOHHBIX IITEHHOCTEN
N NX 3HAYEHWE B AEATEABHOCTHA

KOHCTUTYIHNMOHHOI'O CYAA YKPANMHDBI

IOPU BAYAVH
cyovs Koncmumyyuonnoeo Cyoa Ykpaurul

Moe MHeHHe CO3BYYHO C MHEHUEM, BbICKa3aHHBIM I'OCIIOAWHOM APYTIOHS-
HOM, YTO KOHCTUTYIIMOHHEIE IIeHHOCTU MOJKHO CIPYHIINPOBATH B IIEPEBOAE
Ha UX HOPMATHMBHOE BBIPA’KEHUE B TPU I'PYINEBL 1) HOPMEI - IleAW (OHHM B
ITpeambyae u B I paszpaere KoHcTuTyiiuu); 2) HOpMBI-IPUHIUIBL ( B OCHOB-
HOM B I u II pasperax Koncturynuu) u 3) HOPMBL, PErYAUPYIOIINE OCHOB-
HBle OOIIleCTBEHHbIe OTHOIIEHUS (3TU HOPMBI HAXOAITCS B PAa3AMYHBIX Pas-
penrax KoHCTUTYyUY, HO IPUMEHSIOTCS BCETAQ BO B3aUMOCBSA3M, B3aUMO3a-
BHCUMOCTH U B3aUMOAOIIOAHEHWHU). DTU TPU IPYHIIBEI HOPM HEe TOABKO ITU-
CaHble, HO U BBIBEAEHHBIe KOHCTUTYLIMOHHOMN IIPAKTUKOM.

Koncrurynuonueifi Cyp YKpauHBl B CBOEM IIPAKTUKE IIPEAIIOYUTAET Tep-
MUHBI "TIpUHIUNE" U “meHHOCTH' KOHCTUTYIUH, KOTOPHBIE SIBASIOTCA Oa-
301 AAS HOPM-PETYASITOPOB OCHOBHBIX OOIIE€CTBEHHBIX OTHOIIEHUH.

HexoTOpEle u3 IPUHIUIIOB, O KOTOPHIX 1 OyAy BecTu pedb, B KOHCTHTY-
IUM YKPAWHBI IPSAMO He YKa3aHBI, UX QakTuuecKu BeIBea CyA IIyTeM aHa-
Au3a HopM KoHCTHTYyLMH, OCHOB KOHCTUTYIIMOHHOI'O CTPOS (HalpuMmep,
3TO OTHOCHUTCS K IIPUHIUNAM ‘copa3dMepHOCTU' U "HpPOHOpPIIMOHAABHOC-
TH'"). 51 OCTAHOBAIOCH Ha HEKOTOPBIX KOHCTUTYIIMOHHEIX IIEHHOCTAX, KOTO-
pble 3ammiaTcad KoHCTUTYIIMOHHBEIM CyAOM YKpaWHBEL.

IlepBas 1eHHOCTh - 3TO HEPYIIMMOCTHh MPaB U CBOOOA AHIla B COEAMHE-
HUM CO CIIPAaBEAAMBOCTBHIO M COPA3MEPHOCTHIO. B 4aCTHOCTH, pedyb HMAET O
A€Ae O HaAOTOBOM 3aAnore. 3aKOHOM OBIAO YCTA@HOBAEHO, YTO B CAydae XO-
TS OBl KOIIEEYHOI'O AOATA Ilepep IOCYAapPCTBOM abOCOAIOTHO BCE OCHOBHBIE
(POHABI TIPEATTPUSATHS - HAAOTOTIAATEABIITUKA CTAHOBUAUCH OOBEKTOM HAAO-
TOBOTO 3aAora. boaee TOro, HAAOTOBBIM 3aAOT BO3HMKAA aBTOMATUYECKH B
CUAY pavKe (paKTa HEIIOAQUM CBOEBPEMEHHO HAAOTOBOM AeKaapalyu U B
TOM CAydYae, €CAM Ha CaMOM AeAe BCe Haaoru ymaadeHbl. Cya IpU3HaAA Ta-
Kre HOPMBI 3aKOHAa HEKOHCTUTYIIMOHHBIMU, MOTUBHUPYS CBOIO ITO3UIUIO
MPUHIONIIOM HEPYHIMMOCTHU IPaB U CBOOOA AHWIA (B AQHHOM CAyYae, ITpa-
Ba COOCTBEHHOCTH), HapylleHueM IPHHIIUIA CIPaBEAAMBOCTH M COpas-



MEPHOCTH. CYA YKa3ada, 9TO CaM IIOo cebe NHCTUTYT HAAOI'OBOI'O 3dA0Ta
KOHCTUTYIIMOHEH, TaK KdK 3allluiliaeT Hy6AH‘-IHBIﬁ nHrepec IOAY4YUTH HANO-
ri. Ho MexaHU3MEI pearm3anum 3TOro IMOAHOMOYUS T'OCYAAPCTBOM HE MO-
T'yT OBITH HEOTPpaHNYEHHBIMH, OHHN AOANKHBI OBLITH C6aAaHCI/Ip0BaHHBIMI/I C
IIpaBOM COOCTBEHHOCTHU CI)I/ISI/I‘-IQCKI/IX " IOPUANYECKUX AUII.

Bropas IeHHOCTh - 3TO BepXOBeHCTBO mpaBa. Cya, pa3yMeeTcs, He MOT
ODOUTH MOAYAHMEM BAKHEUIYIO NPOOAEMY: YTO MBI 3alljAlllaeM Kak IjeH-
HOCTb KOHCTUTYIJMOHHOTO CTPOS - BEPXOBEHCTBO IIPaBa UAM BEPXOBEHCTBO
3aKoHa? Ha MO B3TASIA, 3T TEPMUHEBI He IBAGIOTCA aHTOHUMaMu. Cyp He-
OAHOKPATHO YKa3bIBAaA B CBOUX peIleHUsX Ha IIPUHIUI BepPXOBEHCTBa
npaBa U MOAUEPKUBAA, YTO IPaBO HE COCTOUT TOABKO M3 IMMCAHOTO 3aKOo-
Ha. B paMKax IIpuHIOWIIa BepXOBEHCTBA IpaBa KOHCTUTYIIMS TPEAOCTaBAS-
eT 3alIUTy W MOPAaAW, W TPAAUIINM, U Ad’Ke CAOKUBIINMCSA B OOIIECTBE
o0bI4asgM. OTO, MHe Ka’KeTCsI, OUeHb CO3BYYHO C TeM, O 4YeM TOBOPUA TOC-
NoAVMH AjKuaHHU bBykukno. Ho mpu 3TOM IIoAararo, 4YTO BEPXOBEHCTBO
(mpuopHUTeT) 3aKOHA TOXX€ €CTh KOHCTUTYIMOHHBIN HPHUHIAII, HO GoAee
HHU3KOr0 YPOBHS. S MOHUMAalO ero Kak BepXOBEHCTBO He B CUCTeMe IIPaBa,
a B cucTeMe 3aKoHOAaTeAbCcTBa. KC Tak>Ke 3amiuIllaeT M 3TOT IpUHIUI. B
KoucTuTynum ectb OOABIION IlepeYyeHb BOIIPOCOB, KOTOPBIE MOT'YT PETyAU-
POBATBLCSA TOABKO 3aKOHAMHU YKpPAWHBI, U 3TU MPEAITHUCAHUS UMIIEPATUBHEL.
[TosTomy Cya, B 4aCTHOCTH, OBIA BBEIHY’KAEH y>Ke HEOAHOKPATHO ITpU3Ha-
BaTh HEKOHCTUTYIIMOHHBIMU HOBBLIE M HOBLIe pepaknum Peraamenta [lap-
AAMeHTa, TaK Kak IIocae Kakporo pemtenuss Cyapa [lapraMeHT cHoOBa Ipu-
HUMaA PeraaMeHT He 3aKOHOM, a IIOCTAHOBAEHUMEM, a B IIOCACAHUU pa3 Has-
BaA €ro IMPOCTO aKTOM.

TpeTrpsl EHHOCTh - 3TO HAPOAHBIN CyYBEepPEeHHUTET U pa3peAeHHue BAAaCTH.
W3BecTHO, 9YTO AeMOKpAaTHus IPOIBAIETCS B ABYX (DOpPMax - HEIIOCPEACTBEH-
HOM U NIPEACTAaBUTEABCKOM. SBASIETCS AWM HENOCPEeACTBEHHAas AeMOKpAaTUs
HeorpaHuueHHOU? PazyMmeeTcs, uTo HeT. Hanpumep, AefCTByIOIas pepak-
nusa KoHcTuTynuu YKpawHBI 3alpellaeT IIPOBeAeHne pedepeHAYMOB MO
BOIIPOCaM HAAOIOB, OIOAKETa, aMHUCTUH, U 3TO HE BBI3ZBIBAAO HUKOTAA HU
Y KOTO BO3pa’keHHUM.

Ho BMecTe c TeM CTOPOHHUKM HMAeM HEOIrPAHWYEHHOI'O XapaKTepa HeIlocC-
PEACTBEHHOM AeMOKpPaTUM HEeOAHOKPATHO IIBITAAUCH C IIOMOIIBIO pelleHUs
KC onpaBpaTe BO3MOJXKHOCTH M3MeHeHUsa KOHCTUTyIMM YKpauHBI Ha pe-
depeHAyMe B 00x0p IlapramenTa, uto KoHCTUTYIIMEW YKpamHBL HE AOITYC-
kaeTrcd. KC BoCIpensATCTBOBAA TAaKUM IIOIBITKAM, TaK KaK U HEIIOCPEeA-
CTBEHHasl AeMOKpaTusi 00si3aHa AEUCTBOBATh B OIPEAEAEHHEBEIX 3aKOHOAA-
TEeABHBIX PAMKax, MHaue 3TO OYAEeT "BAACTb YAMUHOU TOANBL". S Aymaro, 4To
IIPUHIIUII HAPOAHOIO CyBepeHuTeTa B A@HHOM acleKTe B3auMOCBs3aH C
NIPUHIIAIIOM pa3jpeAeHus Baactu. OOpalllalo BHUMaHUe Ha HeOOXOAUMOCTD
pa3anvaTh OPUHIUILL “pa3peAeHus BaacTer' U 'paspereHusa BaacTu'. Be-
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POSITHO, 3TO ABa Pa3HBIX NMpUHIUNA. [ [pUHITUIT pa3peAeHHrsT BAACTeU Kaca-
eTCs BCe Ke AeATEABHOCTHU T'OCYAAPCTBEHHBIX U MYHUIIUIIAABHBIX OPTaHOB
BAQCTH, @ IIPUHIUI Pa3AeA€HUs BAACTH OOAee IIMPOKUM M KacaeTcs orpa-
HUYEeHUM, HAaKAAAbIBaeMbIX KOHCTUTYyIIMEeN U Ha (DOPMEI IIPOSBACHUS He-
IIOCPEACTBEHHOM AEMOKpPATUU HApOAOM. HapoapHBI CyBepeHUTET TakiKe
IIOAAEKUT KOHCTUTYIIMOHHOW (DUKCAIUM W OTPAHWYEHUIO KOHCTUTYIIMOH-
HBIMU PAMKaMHU.

YeTBepTas IIEHHOCTh HAXOAUT OTpPa’keHUe B MPUHIIUIIE CIIPABEAAUBOTO U
0ecnpucTpacTHOTO pacmnpeAeAreHus: OOIeCTBEHHOro O0orarcTBa MeKAY
rpakpaHaMyd 1 TEPPUTOPUAABHBIMU OOIIMHAMM.

INpeapnrcanmio o COIMAaABHOM XapaKTepe YKPAauHCKOro TocypapcTBa (CT. 1
KoHcTuTyIMu) COOTBETCTBYEeT NPUHIUII CIPABEAANBOro U O0eCIIpucTpacT-
HOTO paclipejAeAeHusi 00meCcTBEeHHOro O0oraTrcrBa MeyXAY rpakpaHaMu M
TePPUTOPUAABHBIMU OOMIMHAMM. OTOT NPUHIINI TpeOyeT, KOHEYHO, AAAB-
HEeMIIIeTO CBOEr0 Pa3BUTHS AO IMOAHOIIEHHOTO IPHUHIUIIA CyOCHAMAPHOCTH,
TaK KakK paclipepereHre OOTraTCcTBa IMMPOUCXOAUT He TOALKO IO TOPU30HTa-
AM, HO U IO BEPTUKAAH, U MBI AOAJKHBI COOTHOCUTH €r0 C 3apa4yaMU, KOTO-
pBle pelarTcd Ha PAa3HBIX YPOBHAX U PA3AWYHBIMM BETBSMM BAACTU. YKa-
3@aHHBIM TPUHIINI aKTyaAeH IIPU PAacCMOTPEHUH TaK Ha3bIBaeMBIX ''OIOA-
XeTHBIX AeA”. K coskaneHuio, 3aKOHOAATEAD MPAKTUUECKU €>KEroAHO IIhI-
TAE€TCSA 3aKOHOM O rocOIoA’KeTe Ha TEKYIIUM I'OA IPUOCTAHOBUTH AEUCTBUE
PsAa 3aKOHOB COIIMAABHOT'O XapaKTepa, BMEIIAThCSA B KPYT BOIIPOCOB, KO-
TOpBIe He UMEIOT K 3aKOHY O rocOIopKeTe COBEPIIEHHO HUKAKOT0 OTHOIIIe-
Hug. E>xxeropHo Cyp BBEIHYKA€H BMeEIIMBATBHCH, IIPU3HABAsA YaCTUUYHO OIOA-
SKeTHBIE 3aKOHBI HEKOHCTUTYIIMOHHBIMU. OAHAKO Ha CAEAYIOIIUN TOA HO-
BBIE€ IIPABUTEABCTBA CTPAHBI ITOCTYHAIOT TaK >XKe, KaK W WX IIpPeAllleCTBEH-
HUKH, XOTd B 9TOM T'OAY IIPaBUTEABCTBO, CCHIAASICH HA IPEABIAYIIVEe pellle-
Huga Kouctutrynuonsoro Cyaa YKpauwHBI, IIPEACTAaBHAO IIPOEKT 3aKOHa O
rocOropkeTe Ha 2009 rop y’ke 0e3 BKAIOUEHUS B HEro IIOAOKEHUU, U3Me-
HAIOIINX APYTHE COIIMAaAbHBEIE 3aKOHHI.

Eme oAVH ONPUHIUII TAKOTrO K€ YPOBHS - 3TO NIPUHIOUN AOBepHUS IPakAaH
TOCyAaQpCTBY M NPUHIUI 3alipeTa OTMEHbI AN CHUJKEHHUSI AOCTUTHYTOIO
YPOBHS CcoApepsKaHUS M oO0beMa rapaHTHi, B TOM YHCAe He3aBUCHMOCTH
CyAell.

DakTHUyecKHy, 3AeCh peyb HAET O IIPAaBOBOM OIPEAEAeHHOCTU HAU O €BpPOo-
IIEeMCKOM IIpUHIUIE "3aKOHHBIX OKMAAHMUM', O KOTOPBIX y’K€ TOBOPUA I'OC-
OAVH 3>KMEeHUITKUH,

A1 He ABASIOCH CTOPOHHUKOM HAEHM "COIIMaAbHOTO M>KAUBEHUYECTBA', T.e. TO-
'O, 94TO COLMAABHBIE€ BBIIIAATBEI TOCYAAPCTBA OTACABHBIM I'DA’KAdHAM HEAb-
351 BOOOIIe HU MPU KaKUX OOCTOSITEeABCTBAX YMEHBIITUTh, HAalIpuMep, fepe-
pacIpeAeAuB UX B NIOAB3Y ellle Ooaee HyRparomumxcsa. OAHAKO IIPA 3TOM
AOAKHBL OBITH 3allUIIEHbl CIIPAaBEAAUBBIE U OOOCHOBAHHBIE OXKMAAHUS TIO-



AydaTeArel TaKUX COLMAAbHBIX BBIIIAAT. B paMKax AQHHOrO IPUHIIMIIA MEI
0Cco00 TOAUYEpPKUBAEeM HEAONYCTHUMOCTL CHUJKEHUSI YPOBHS COLIMAABHOTO
obecrieueHna cyped. OpHCTB, KOTOpBIE BBIOUPAIOT NMPOMECCUIO CYABH,
UMEIOT BC€ OCHOBAHMS O’KMAATH, YTO TOCYAQPCTBO OOECIIeUUT UX HaAAeKa-
mer 3alfUuTON U AOCTOMHOM 3apabOTHOM ITAATOM.

W, HaKoHell, MPUHIAI Pa3AeA€HUS] KOHCTUTYIMOHHOTO KOHTPOASI MEKAY
cyAaMu o0mrei opucAuKIuu 1 KoHcTutynuoHHbIM CyAOM.

KoncrurynmonasiM CypOM UYeTKO IIpPU3HAeTCS INPUMHIMUII pasjeAeHus
KOMIIETEHIIMU CYAOB 00Ilell M KOHCTUTYIIMOHHON I0pUCAUKIUM. I13BecT-
HO, 4TO CYA OOIllell IOPUCAUKIINY, B YaCTHOCTH AAMUHUCTPATUBHBIN CYA,
TOKe MOXKeT IPHU3HATh HEKOHCTUTYIIMOHHOCTh ITPABOBOTO aKTa, HO TOAB-
KO AASL AQHHOTO CAyuas. KoHCTUTYIMOHHEIN s)Ke Cypa B 94aCTU OCYIlleCTBAe-
HUS KOHTPOASI 3@ KOHCTUTYIIMOHHOCTBIO IIPABOBEIX @KTOB He IIPOBEpSET
AKTBHI COOTBETCTBYIOIINX FOCYAAPCTBEHHBEIX OPTAHOB Ha UX COOTBETCTBHE
MTPaBOBBIM aKTaM HHU3IIEN MO CpaBHeHHNIO ¢ KOHCTUTyIIMeN IOpUANIYECKON
cunbl. [locaepHSI 3apada BO3AOKeHa KOHCTUTYyLIMEM Ha CyAbl oOlel
IOPUCAUKITUN.

HecMmoTtpsa Ha To, uTo no3unusa Cyaa [0 A@HHOMY BOIIPOCY BCEM U3BECTHAQ,
B KC mnocrymaror OeclpepbIBHEIE OOpalleHUs C IIPOCBOOM IIPOBEPUTH
UMEHHO He KOHCTHUTYIIMOHHOCTb, @ 3@aKOHHOCThH aKTOB, IPUHATHIX, B YaCT-
HocTH, Ilpe3upenTom u IlpaBuTeAbcTBOM. Beex Takux 3asiBuTereit KC aa-
pecyeT B CyABL OOIIeN IOPUCAUKINY, B AAMUHUCTPATUBHBIN CYA,.

B IIOCAepAHee BpeMsd TdKasd npo6AeMa BO3HUKAET IIPAKTHUYECKH II0 Ka>XKAO-
MYy A€AYy O KOHCTUTYIHMOHHOCTH IIPABOBLBIX AKTOB HpaBI/ITeAbCTBa.

Brixoa, MHe KaykeTcsd, B TOM, UTO, BO-IIEPBBIX, IIPAKTUYECKU B OOABIINH-
CTBE CAY4YaeB TOABKO IIyTeM HeCOOAIOAEHHS 3aKOHa [IpaBUTEABCTBO MOXKET
IIPDMHKUMATL AKTLI, BLBIXOAMIIIHME 3a IIPEeAEABl ero TIOAHOMOYUH. I/I, BO-BTO-
perx, Koucruryrmuonasii Cya BIpaBe OTKPLITH KOHCTUTYITMOHHOE ITPOM3-
BOACTBO AWIIbL B CAyYae, €CAM aKT [IpaBUTEABCTBa, HApPYLIAOIUN 3aKOH,
OAHOBPEMEHHO IIOCATaeT M Ha KOHCTUTYLIMOHHLIE eHHOCTHU, T.€. €CAU IIpa-
BOBOM aKT HpaBI/ITeABCTBa He OTBedYaeT HOpMaM-IeAsIM, HOpMaM-IIpDUHITN-
maM WAW HOPMaM-pPeryAsiTopaM OCHOBHBIX OOIIECTBEHHBIX OTHOIEeHWHN. B
WHOM CAyYae CIIOp O 3aKOHHOCTHU akTa [TpaBUTEALCTBa ITIOAAEKUT PACCMOT-
PEHUIO B CyAe OOIel IOPUCAUKIINU.
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SUMMARY

Constitutional values can be grouped in the interpretation into the norma-
tive expressions into three groups: 1. norms - targets, 2. norms-principles,
3. norms - regulating the fundamental public relations. Constitutional
Court of Ukraine in its practice prefers terms as “principles” and “values”
of Constitution. Some of constitutional values which are protected by the
Constitutional Court of Ukraine are greaded as of:

First value - stability of human rights and freedoms in the unity with jus-
tice.

Second value - is the rule of law. In its decisions the Court showed the
principle of rule of law and emphasized that right does not only consist of
written law. In the frames of the principle of rule of law the Constitution
provides defense and morality, traditions and customs. Rule of law is also
a constitutional principle but of lower level.

Third value is the national sovereignty and separation of power.

Fourth value finds its reflection in the principle of justice and impartial dis-
tribution of the public wealth between the citizens and territorial commu-
nities.

One of the principles of such level is the principle of trust of citizens
towards the government and principle of banning cancelation or declina-
tion of the achieved level of the contents and scope of guaranties as well
as impartiality of judges.

And finally the principle of separation of constitutional control between the
courts of general jurisdiction and Constitutional Court.




O KOHCTUTYLIMOHHOUN OCHOBE
PEAAU3ALINU TTPABA T'PAJKAAH
PECITYBAUKU BEAAPYCH HA
CYAEBHVYIO 3AIITUTY

AEOHUA PSBLIEB

cyovs Koncmumyyuonnoeo Cyoa Pecnybauxku benapyco

TeMa MOEro BBICTYIAEHUSI YPE3BBIYANMHO IUPOKA, TTOCKOABLKY OXBAThIBAET
BOIIPOCHI obecliedeHusT HanboAee ONTHMAABHOTO MeXaHM3Ma pPearr3alluy
OCHOBOIIOAATAIOINX KOHCTUTYIIMOHHBIX IJeHHOCTeN denroBeka. OAHAKO B
CBOEM COOOIEeHUN $I He IPEeTEeHAYI0O Ha pacCMOTPEHHEe BCEeX acCIIeKTOB
KOHCTHUTYIIMOHHOTO IIpaBa rpakpaH Pecrybamkm Benaapych Ha cypebHYTIO
3alIUTY, & OCTAHOBAIOCH AWIIEL Ha TeX, KOTOPBIE, KaK IIPEACTaBASIETCS, SB-
ASIFOTCSI HamboAee CYIeCTBEeHHBIMHM U aKTyaAbHBIMH AAST Beaapycu.

Koucrurynua PecniyOauku bBeaapychb ¢ M3MEHEHUSIMU U AOIIOAHEHUSIMU,
NIPUHATBIMUA Ha PeCyOAMKAHCKUX pedepeHpyMax 24 HOsa0pa 1996 ropa u
17 okTaOpsa 2004 ropa, BoOpanra B cebs BCe caMOe IIPOIPECCUBHOE, UTO 3a-
AOJKEHO B @HAAOTMYHBIX AOKYMeHTaX psipa cTpaH. [Ipu ee MOATOTOBKe y4u-
TBIBAACSI KOHCTUTYIIMOHHEBIN onbIT ['epmanuy, Lleenunu, Opanuuu, AMepu-
KU U APYTHX TOCYAQPCTB.

B ocaoBy 6eaopycckott KOHCTUTYIIUM TTOAOKEHBI OOIENPUHSATEIE HOPMBI
¥ TIPUHITATIE MEKAYHAPOAHBIX ITPaBOBBIX AOKYMEHTOB. HeroBeK O0OBIBAEH
BBICITIEHN TTEHHOCTBIO U ITeABIO 0BIIIeCcTBa U TOCYAAPCTBa; TOCYAAPCTBO TIPU3-
HAaHO OTBETCTBEHHBIM TIePeA TPa’kKAGHWHOM 3a CO3AAHUE YCAOBUM AASL CBO-
OOAHOTO U AOCTOMHOTO Pa3BUTHUSA AMUHOCTHU (CcTaThbs 2 OCHOBHOTO 3aKOHaA).

Boaee moroBuHEI cTaTel KOHCTUTYIIUYM ITIOCBAIIIEHO IIPABOBOMY CTaTyCy 4e-
AoBeka. Hapop oOBIBAEH eAMHCTBEHHBIM MCTOYHUKOM T'OCYAQPCTBEHHOM
BAACTH U HOCHUTEAEM CYBEPEHUTETA.

B KoHcTuTyMm 3aKpelAeHbI ITpaBa M OOSI3aHHOCTU HEe TOABKO TI'Da’kAaH,
HO ¥ BBICIINX AOAJKHOCTHBIX AWI], KOMIIETEHITUS TOCYAQPCTBEHHBIX Opra-
HOB. [TOHATHO, YTO Ka*kpAOMy OyAeT KOM(OPTHO >XUTH B CTpaHe, TAe BCe
BETBU BAACTH 3a00TSTCA O PEAABHOM CO3AQHWU HAAAEIKAIINX YCAOBUU AAS
SKU3HM, TTOAHOIIEHHOTI'O OTALIXa M Pa3BUTUS YeAOBeKa KaK AMYHOCTHU. Bos-
MOJKHOCTHU AAST AAABHEUINero paciBeTa beaapycu u ee rpa’kpaH B A€HCTBY-
tormeM OCHOBHOM 3aKOHE 3aA0’KeHBbl M3HAYaAbHO, HAAO TOABKO I'PaMOTHO
WX HCIIOAB30BAaTh ¥ PEaAM30BBIBATH Ha HpaKTHUKe. Hampumep, BBeACHHBIN
o uHUIMaTuBe [Ipe3mapeHTa MPUHIIUI OAHOTO OKHA ITPEACTABASET COOOM
PearbHBIN TpUMep AeOIOPOKpaTU3aIluKU OOIIeCTBa.
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CAepyeT OTMETHTB, UTO ellle B IIepBOM HM3BECTHOM CBOAE 3aKOHOB Halllei
crpanbl - CraryTe BeAaukoro kHs>KecTBa /AUTOBCKOro 1529 ropa BIEpBEHIE
yHnoTpeOAeH TepMUH “cypeOHas 3aliuTa’ B KOHTEKCTe CyAeOHOM BAACTH,
copeprKaHue KOTOPOI'O CBHAETEABCTBYET 00 aBTOpUTeTe CyAeOHOM BAACTH.
BMecTe ¢ TeM UeTKOro pa3peAreHHsl CyAeOHOM U UCIOAHUTEABHOM BAACTeN
B TO BpeMs He ObIAO. PaszBurhe cypeOHOM 3alllUTHl, KaK U Pa3BUTHE T'OCY-
AAPCTBa M IIpaBa, IIPOCAEKMBAETCS B HOpPMaX CTaTyTOB BeAamKoro kKHsxe-
cTBa AuToBCcKOro 1566 m 1588 ropoB, cypeOHEBEIX ycTaBoB 1864 ropa, KOHC-
tutyuuil beaopycckort CCP Bo BpeMs ee HaxokpeHus B cocraBe CCCP -
1919, 1927, 1937 u 1978 ropAO0B.

CraTtyT 1529 ropa, IO CyTH, 3aKpPENASIA IEPEAOBYIO MBICAB TOTO BPEMEHU O
PaBeHCTBe Iepea 3aKOHOM OOTaTHIX U OEAHBIX, YeM IIPUBAEKAEeT BHUMaHUe
MO HacTodIlero BpemeHnu. B coorBercTtBum co CTaTyTOM CyAbU IIPU3BLIBA-
AUCH CYAUTH MIPAaBUABLHO M CIIPABEAAMBO, IO 3aKOHY. [loamTUYecKue AesTe-
AY TOTO BpEeMeHHU HpU3HaBaAu, udTo Takoro OCHOBHOro 3aKOHA HE MMeAU
MHOTHE rocypapcTBa deoparbHOM EBponsl. [Ipuuartme nocaepyrommx Cra-
TyTOB 1566 m 1588 ropOB ellle OOABIIIE COAEMCTBOBAAO COTAACHUIO B OOIIle-
CTBe - "HaMAPKOYHACII i TaAepaHTHACI" ¥ B IJeAOM PA3BUTHIO IIPABOBOU
KYABTYPBI O€AOPYCCKOTO HapOAQ.

Bnepsrle B PecnnyOauke Beaapycek 27 uroasa 1990 ropa B Aeknrapanuu Bep-
xoBHOro CoBeta PecniyOAnKu Beaapychb O TOCyA@pPCTBEHHOM CYBEPEHUTETE
Pecniybamku Benrapych 3aKpelnaeH IPUHLOWII Pa3peA€HMd BAACTH Ha 3aKO-
HOAAQTEABHYIO, HUCIIOAHHUTEABHYIO U CyAeOHYIO, TO eCThb CyAeOHasl BeTBb
BAAQCTH IIOAYYUAA CBOE 3aKOHOAATEABHOE 3aKpellAeHUe.

Ha KOHCTUTYIIMOHHOM YpOBHe YyKa3aHHBIM IPHUHIUI 3aKpelAeH B
perictByome Korcrturynuu PecniyOamkm Dbeaapyck, cTratbgs 6 KOTOPOHU
IIpeAyCMaTPUBAET, YTO TOCYAAPCTBEHHasA BAACTh B PecmybOauke Beaapych
OCYIIIECTBASIETCS Ha OCHOBE PA3AeAeHHUS ee Ha 3aKOHOAATEABHYIO, UCIIOA-
HUTEABHYIO U CypAeOHylo. ['ocypapcTBeHHBIE OpraHbl B IIpeAeAaX CBOUMX
IIOAHOMOYHMU CAMOCTOATEABHBI: OHHU B3aUMOAEUCTBYIOT MeXKAY COOOH,
CAEP’KUBAIOT U YPABHOBEIIUBAIOT APYT Apyra.

Coraacuo cratbe 109 KorcTuTynum cypeOHas BAaCThb B PecniyOauke Beaa-
PYyCh IDUHAAAEIKUT CyAaM, @ CUCTEMA CyAOB CTPOUTCS Ha IPUHIMIIAX TEp-
PUTOPUAABHOCTU U CIELIMAAU3AIUNU.

B OcHoBHOM 3aKOHe HAIEeT0 TOCYAaPCTBa HAIIIAM OTPa’kKeHHE CAEAYIOUINe
KOHCTUTYIIMOHHBIE TPUHITUIIBEI U TapaHTUW CYA€OHOM BAACTH M TPABOCY-
AWS: 3aKOHHOCTH M BEPXOBEHCTBO IIPaBa; IPe3yMIIUs HEBUHOBHOCTH; pa-
BEHCTBO BCEX IIepep 3aKOHOM; HAIIMOHAABHBIM SI3BIK CYAOIPOHM3BOACTBA;
IIPaBO I'Pa’kAaH Ha IOPHUAWYECKYIO IIOMOIb, B TOM YHCAE€ IIPAaBO IIOAB30-
BaTbCSI B ATOOOM MOMEHT ITOMOIIIBIO aABOKATOB M APYTHUX CBOWX ITPEACTaBU-
TeAeH B CyAe; IIPaBO I'Pa’kAaH Ha CyAeOHYIO 3allUTy; BEIOOPHOCTH U Has-
HaueHUe CyAel; cypaeOHast BAACTh IPUHAANEIKUT CyAaM; HE3aBUCUMOCTD CY-
AU M TIOAUMHEHWE HX TOABKO 3aKOHY; HEAOIYCTUMOCTH OCYIIECTBASITH
MIPEATIPUHUMATEABCKYIO AESTEALHOCTh, BBITTOAHSTH WHYIO OIIAQUYMBAEMYIO



paboTy, KpoMe IIPellopAaBAaTEABCKOU U HAYYHO-UCCAEAOBATEABCKOU; OCY-
LIleCTBAEHHE IIPABOCYAUS Ha OCHOBe KOHCTUTYIIUU M NIPHUHATEIX B COOTBe-
TCTBUU C He¥ WHBIX HOPMATUBHBIX aKTOB; KOAAETHMAABHOE U €AMHOAMYHOE
paccMOTpeHUEe AeA B CyAdX; OTKPBITOE PACCMOTPeHHe A€A BO BCeX CYAAX;
OCYIIleCTBA€HHE IIPAaBOCYAUSI Ha OCHOBE COCTS3aTEABHOCTH W PaBeHCTBA
CTOPOH B IIpoljecce; 00s93aTeABHOCTb CyAeOHBIX IIOCTAHOBAEHUM AAS BCEX
TPa’kA@H U AOAKHOCTHBIX AMIL; IIPAaBO CTOPOH Ha OO0>KarOBaHUE CyAeOHBIX
TIIOCTaHOBAEHUH.

TakuMm oOpa3oM, NMPaBO IPAKAAH Ha CyAe€OHYIO 3aIlIUTy SBASIETCS KOHCTH-
TYIIMOHHBIM, HEOTUY’KAQEMBIM IIDAaBOM YeAOBeKa, KOTOpOe TapaHTUPYeTCs
Koncrurynuen.

B cootBercTBru ¢ Kopekcom PecniyOamku Benaapychb 0 CypAOyCTPOUCTBE U
CTaTyce Cyper CypaeOHYIO CHUCTeEMYy COCTaBAAIOT: KoHCTUTYHUMOHHEBIN Cyp
Pecniybamku Beaapyck - opraH cypeOHOI'O KOHTPOAS 3@ KOHCTUTYIJUOH-
HOCTBIO HOPMATHBHBIX IIPABOBBIX AKTOB B TOCYAAPCTBE, OCYILIECTBASIONIAN
CyA€OHYIO BAACThb IIOCPEACTBOM KOHCTUTYIIJMOHHOT'O CYAOIPOM3BOACTBQ;
ob1Ire CyAbl, OCYIeCTBASIONIVE IIPABOCYAUE IIOCPEACTBOM I'DA’KAAHCKOTO,
YTOAOBHOI'O XU @AMUHUCTPATUBHOT'O CYAOIIPOU3BOACTBA; XO3SIMCTBEHHEIE CY-
ABI, OCYILIECTBASIIOIIME IIPABOCYANE IIOCPEACTBOM XO3SIUCTBEHHOI'O M aAMU-
HUCTPATUBHOI'O CYAOIPOM3BOACTBA.

CraTtyc KoHctutynmonHoro Cyaa, OCHOBA €TO OpPraHU3alluu U AeITeABHOC-
TH peryaupyeTcsa HemocpeAcTBeHHO KoncTtutynmeir, Kopekcom PecryOan-
KU1 beaapych 0 CyAOYCTPOMCTBE M CTATyCe CYAEM U CIeITMaAbHBIM 3aKOHOM.
Ha stom cTouT 0cTaHOBUTHCSA 0CO00. [TOCKOABKY KOHCTUTYIIMOHHEIE IIOAO-
>KeHUS MOTYT OBITh PAa3BUTH], 3aAa49a 3aKAIOYAETCS B TOM, YTOOBI PEIINTh
3Ty IpoOAeMy Ha 3aKOHOAATEABHOM YpPOBHe. Peub B AQHHOM CAydae HAET
O Pa3BUTHU MHCTUTYyTa KOHCTUTYIIMOHHOM >XAAOOBI, T.e. HAAEAEHUU WHBIX
CcyOBeKTOB TpaBoM oOpamieHuda B KorcturynmonHsll Cya. Mcxoada u3 mo-
AOJKEHUS O TOM, 9YTO HOPMEI, 3a(PUKCUPOBAHHEIE B pAAE cTaTell KoHCTUTY-
UM, MOTYT OBITh PA3BUTHI 3aKOHOM, He CAEAYeT PYKOBOACTBOBATHCH TOAB-
Ko craThel 116 KoHCTUTYIINH, TA€ AOCTATOYHO OOBEMHO OIPEAEAEHEBI BOII-
pocsl craryca KorcturynmuonsHoro Cyaa, a YIUTHIBATh TakkKe cTaThu 7, 40,
112, 116, 137, KOTOpBIe MOJKHO yCIEIIHO NIPUMEHITh AAS PEIIeHUs AQHHO-
ro Bonpoca. KoHCTUTYyIIMS IIpeAyCcMOTpeAd IpaBO U O0S93aHHOCTb IIPUHG-
THS CAMOCTOATEABHOI'O CHEIIUAABHOI'O 3aKOHAQ, OIIPEAEALIONIEr0 KOMIIeTEH-
U0, MOPIAOK OpraHm3anum 1 AeaTeAbHOCTU KoHcTutynuoHHoro Cyaa.

OcHosHOU (yHKuenn KoncTuTynimoHHoro Cyapa, HECOMHEHHO, SBASIETCS
KOHCTUTYLJUOHHBIM KOHTPOAB. OAHAKO HApsAy C NPOBEPKOM KOHCTUTYIIU-
OHHOCTH HOPMATUBHEIX IIPABOBBLIX aKTOB PEAAU3YIOTCHI M MHBIe (QYHKIIUY,
€CAU TOBOPUTH O BCIIOMOTIAaTEABHBIX (PYHKIMAX, KOTOPbIe TaKKe CAY>KaT
AOCTIDKEHUIO 9TOM >Ke IIeAU.

[To3BOABTE KPATKO OCTAHOBUTHLCSA M HA MPOIlEAYPE U POAU CyOBEKTOB OOpa-
menut B KorctutynuoHHbs CyA. S y’Ke oTMedan, 9TO MPOIleAypa OIIpeAe-

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLHHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETNU

225



226

AEOHUA PABIIEB. KOHCTUTYIIMIOHHBIN CYA PECITYBAUKU BEAAPYCH

Asgercss camuM KoHcTuTynmoHHBIM CyaaM. UTO KacaeTcs CyOBeKTOB, Iiepe-
YHCAEHHBIX B cTaTbe 116 KoHCTHTyIIMM, TO OHHM MOTYT B IIOAHON Mepe HC-
IIOAB30BAaThL CBOe IIpaBo obpallleHusa B KoncturynuonHe Cya. Kpome Toro,
Y Hac B OIpPeAeAeHHON Mepe Pa3BUBAETCS W MHCTUTYT KOHCTUTYLIMOHHOMN
>KanoObL. B pA@aHHOM caydae MBI onmpaeMcs Ha HOpMBI KoHctutrynuu. Konc-
TUTYIIUSl UMeeT HeIIOCPEACTBEHHBIM, IIPIMOM XapaKTep AeUCTBUS, U eCAU
ecTb IpoOen MexXAy KoHCTUTyIIMel U TeKyILIUM 3aKOHOAATEABCTBOM, TO IIpe-
UMyIIecTBO uMeeT KOHCTUTYIIMS. DTO IIO3BOASIET BOCIIOAHSATE IIPOOEABI B 3a-
KOHOAAQTEALCTBE, UCIIOAB30BaTh aHAAOTUIO TTpaBa IIPU pa3peleHrun CIIOPOB.

B Koucturynuonsbsiti Cyp eXeropHO oOO0paImlaioTcd A0 IIOAYTOpPa THICSY
rpa’kAaH, TOYHee, ITOCTyHaeT AO IIOAYTOpPa THICAY OOpalleHuM, B TOM YuC-
A€ U KOAAEKTUBHEIE.

Ocob0 HeoOXOAUMO OOpaTHUTh BHMMAaHWE Ha TO, YTO HAa OAHOM M3 HEAAB-
HUX BCTpeu ¢ cypbamMu KoHcturynuonHoro Cyaa IlpesupeHT PeciyOanku
Benapychs morpeboBan IepeoCMBICACHUS IIOAXOAOB K BOIIPOCAM, BOAHYIO-
IIAM IPOCTHIX I'PaKA@H, IIOCPEACTBOM BBIPAOOTKM HOBBIX HAIIPABACHUN
KOHCTUTYLIMOHHOIO KOHTPOAS KoHcTuTrynuonHoro Cyaa, B TOM YKCAE U 3a
cueT pacuupenusa noaHomouni Koucrurynumonnoro Cyaa.

AOIIOAHUTEABHBEIMHU JKe NOoAHOMOUMaAMU KoOHCTUTYHUOHHBIU Cya MOJKET
OBITH HAAEAEH AUIIB B PaMKax HBIHe AeNCTBYyIOmed KoHctutynium Pecniy6-
Aaukm; benapycsh. Ilpu 3TOM caepyeT UMETh B BHAY, UTO B COOTBETCTBUM CO
cratber 116 KOHCTHTyIIMU KOMIIETEHIIWS, OpraHm3anus W IIOPIAOK Aesd-
TeAbHOCTH KoHCTUTyIIMOHHOTO CyaAa ONIpPeAEAsTIoTca 3aKoHOM. CaepoBa-
TeAbHO, IToAHOMOuUmMg KoHcTutynmonHoro Cyaa B paMKaX COOTBETCTBYIO-
IIIero 3aKOHa MOTYT OBITh YTOUHEHHI AMOO paciiupeHsl. Peun, Ipekae Bce-
ro, MOXeT UATH O BHECEHUM COOTBETCTBYIOIIUX H3MEHEHUUN M AOIIOAHE-
HUMl B KopeKC 0 CypOyCTPOMCTBE M CTATyCe CYAeM MpU OAHOBPEMEHHOM
3aKpEeNAEHUN COOTBETCTBYIOUINUX MPOIECCYAABHBIX MEXaHW3MOB B IIPOEK-
Te 3akoHa "O KOHCTUTYIIMOHHOM CYAOIIPOM3BOACTBE'.

B pesyabTaTe 0OCYy’KAeHHS BCeMM 3aMHTepPeCOBaHHBIMU A@HHOI'O BOIIpOCa
MPUHATO HauboAee ONTHMaAbHOE pellleHue - u3paHue AeKpeTa Kak Haubo-
Aee MOOHMABHOT'O HOPMATUBHOI'O IIPABOBOTO aKTa II0 YCAOBUSM U CIIOCOOaM
ero MPUHATUS U U3MeHEeHUs.

B cootBercTBum ¢ AekperoM [pe3mpenta Pecniyoarnku beaapych oT 26 uto-
Ha 2008 r. Ne 14 “O HeKOTOPHIX Mepax II0 COBEPIIEHCTBOBAHUIO AESATEAb-
Hoctu KoHctutymuonHoro Cyaa Peciiyoamkm beaapycs' KoHCTUTYIIMOHHO-
My CyAy HapsiAy C IIOAHOMOYHMSIMH, OCYIIECTBASIEMBIMHA B COOTBETCTBUU C
KopekcoMm Pecnniybanku beaapychb O CyaAOYCTPOMUCTBE U CTaTyce CYAeH, B Ie-
ASIX COBEPIIEHCTBOBAHUS €r0 AESTEALHOCTH, MOBBIMIEHUS 3(PPEeKTUBHOCTU
KOHCTUTYIIJHMOHHOI'O KOHTPOAS IIPEAOCTAaBAEHBI CAeAyIOllye IIpaBa:

* OCYILECTBASATH OOSI3aTEABHBINM IIPEABAPUTEABHBIM KOHTPOABL KOHCTUTY-
IUOHHOCTH BCEX 3aKOHOB, IPUHATHIX [laraTou npeacTtaBuTerer Harm-
oHanpHOrOo CoOpanusa PecnyOamku benaapych u opo00peHHBIX COBETOM



Pecnnyoauku HanuonaabHoro CoOpaHus Pecnybamku Beaapychk Au6o
TpuHSITHIX [laraTol mpepcTaBuTerelrt HarmonanbHoro Cobpanusi Pec-
nyoaruku bBeaapych B IIOpsipAKe, IIPEAYCMOTPEHHOM YacCTbIO IISTOU
craTteu 100 KonctuTynuu Pecnybauku Beaapych, A0 ITOANIMCAHUSA AQH-
HBIX 3aKOHOB [Ipe3upeHTOoM PecniyOauku Benapycs;

+ 1o npeprokeHUto IlpesmpenTta PecniyOamku Beaapychk m3aaraTh IMO3U-
IHI0 O KOHCTUTYIIMOHHOCTH MEKAYHapPOAHBIX AOTOBOPOB - AO IIOAIH-
canmsa [lpesupentom Pecnybamku Beaapych HOpMATUBHBIX HPaBOBBIX
aKTOB O BBIpa)KeHUU coraacmuga PecniyOamkm Beaapychk Ha 00sg3aTeAb-
HOCTB AASI Hee 3TUX MEKAYHapOAHBIX AOTOBOPOB;

+ 1o nopydenuro ITpesupenTta PeciryOauku Beaapych pAaBaTh OQUITHAABHOE
TOAKOBAHUe AEKPeTOB U yKa3oB Ilpe3upenTta Pecniyoanku Beaapycs, Ka-
CAIOIINXC KOHCTUTYIIMOHHBIX IIPaB, CBOOOA M OOSI3aHHOCTEN I'PAyKAQH;

- no npepproxkeHuto [Npesupuyma CoBera PecnyOauku HamuonaabHOTO
CobOpanusa PecnyOaumkm benrapych OpuMHHUMATE pelleHHEe O HAAWYNU
(hakTOB CcHCTeMaTUUYECKOro MAU IpyOOro HapyuleHus MecTHBIM CoBe-
TOM A€IlyTaTOB TPeOOBaHUM 3aKOHOAATEeAbBCTBA. [IpK paccMoTpeHUHU Ta-
Koro npeprokeHus KoucrurynuonHbeli Cyp PecnyOauku bBeaapych
IpoBepseT CBeAeHUd O (haKTaxX CUCTeMaTU4eCKOTO UAU IPyOOro Hapy-
meHus MeCTHBIM COBETOM AeNyTaTOB TPeOOBAHUU 3aKOHOAATEABCTBQ,
HUCCAEAyeT AOKa3aTEeAbCTBA, CBHUAETEABCTBYIOIIUWE O HAAMYUU AUOO 00
OTCYTCTBUU 3THUX (PAKTOB, U AdeT UM OIleHKy. KoHcTuTynuoHHBIN Cyp
PecniyOauku Benaapych BIpaBe paccMaTpUBATh TOABKO (DAKThI, YKa3aH-
Hele [Ipesupmymom Cosera PecniyOoamku HanmuoransHoro CoOpaHusa
PecniyOamku Beaapych B €TO IIpEAAOIKEHUN;

+ 1o npeprokeHusaMm [IpesnpenTta PecniyOauku Beaapyck, IlaraTel mipea-
craBurenrent HarmmonaapHoro Cobpanus Pecnniyoanku beaapycs, CoBeTa
Pecniybamku HanuonaasuHoro Cobpanus Pecniyoauku Beaapycs, Cose-
Ta Munuctpos PecnnyOanku beaapych M3AaraTh CBOIO IO3UIUIO O AO-
KyMeHTaX, IPUHUMAEMBIX (M3AaBaeMbIX) MHOCTPAHHBIMU I'OCYAAPCTBa-
MH, MeXAYHApPOAHBIMU OPTaHU3ALUAMU U (MAM) UX OpraHaMU M 3aTpa-
ruBaOIUX KWHTepechl PecnyOamkm Beaapych, B 4aCTH COOTBETCTBUS
9TUX AOKYMEHTOB OOIIeNPU3HAHHBIM IIPUHIIUIIAM U HOpMaM Me’KAyHa-
POAHOTO IIpaBa;
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+ 1o nopyueHuro [Ipesupenta PecniyOauku benapyck cypabu KoHcTHTY-
nuoHHOro Cyaa PecniyOoanku Beaapych IDOBOAAT IIPOBEPKY KOHCTUTY-
IUOHHOCTU OIPeAeAeHHBIX ['AaBOM roCypapCTBa HAIpPAaBAEHUM HOD-
MOTBOPYECKON AEITEABHOCTU M IIPABOIIPUMEHUTEABHOW IIPAKTUKU CY-
AOB, IPABOOXPAHUTEABHBIX U MHBIX I'OCYAQPCTBEHHBIX OPTAHOB.

TakuMm obOpasoM, ykazaHHEIM AekpeToM KouctutynuornHomy Cyay Pecny6-
AMKH Benrapych IpeAOCTaBAEHBI AOIOAHUTEABHBIE IIOAHOMOYMS IIO IIECTHU
HAIIPAaBACHUSM AEATEABHOCTH, KOTOPBIE, Ha HAII B3TASIA, ITO3BOALT:

* OCyHIeCTBAATH HpeABapI/ITeABH])Ifl KOHTPOAB KOHCTUTYIIHUOHHOCTH HOPM 227
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3dKOHOIIPOEKTOB Ha CTAAUK HMX IIPOXOJXXKAEHUA depes HapAaMeHT An0O0
Ha CTapAUHU AO HX IIOAIIMCAHHUA I'naBot rocypapcraa (3TO He HMCKAIOYaeT
IIPAaBO IIPOBEPKHN KOHCTUTYLIHMOHHOCTH 3dKOHOB B IIOPSIAKE ITIOCACAYIO-
IITero KOHTPOAsT IIOCA€ BCTYIIA€HUS NX B 3dKOHHYIO CI/IAY);

* CAY’KUTb AOIIOAHUTEABHOU rapaHTHEU BBHIIOAHEHUS TpeOOBaHWU CTAaThU
8 KoHCcTUTYyIIUN O NIPU3HAHUM IIPUOPUTETA OOIeNIpU3HAHHBIX IIPUHITU-
IIOB MEe>KAYHAPOAHOTO IIpaBa M o0ecnedeHUu COOTBETCTBUSA UM 3aKOHO-
AATEeALCTBA;

+ obecreumBaThb KOHCTUTYILIMOHHOCTb akKTOB [Ipe3uapeHTa B IIpaKTHKe
[IpaBONIpPUMEHeHNUd; CTaTh AOIIOAHUTEABHONM KOHCTUTYIIMOHHOM rapas-
THeU AedATeAbHOCTU MecTHBIX COBETOB;

* U3A0KUTE no3unuio Koucrurynmonuoro Cypa B OTHOIIIEHUM AOKYMEH-
TOB, 3aTparuBaroOIINX WHTEepechl PecrryGamku beaapych, TpuHUMaeMbIX
(M13paBaeMbIX) MHOCTPAHHBLIMU TOCYAQPCTBAMU, MEKAYHAPOAHBIMU Op-
raHu3anugaMu, o6 WX COOTBETCTBUM OOIIENPU3HAHHBIM HPUHITATIAM U
HOpPMaM Me>KAYHapOAHOTO IIpaBa;

+ uH(pOpPMUPOBaTh ['AaBy rocyapapcTBa 0 KOHCTUTYIIJMOHHOCTH OTAEABHBIX
HapaBAEHUM HOPMOTBOPUYECKOM AEATEABHOCTU U MPaBOIIPUMEHUTEADL-
HOM IIPAKTUKU CYAOB, IIPABOOXPAHUTEABHBIX U UHBIX I'OCYAAPCTBEHHBIX
OpTaHOB IIO BOIIPOCAaM IIpaBa.

ChaepyeT oTMETHUTh TakKe, uTo HapereHue Koncturymmonnoro Cyaa Pec-
nyoaukyu beaapych HOBBIMM ITOAHOMOYHUSIMH COOTBETCTBYET OOIIeeBpo-
MMEeVCKUM ITOAXOAAM K OCYIIECTBAEHUWIO M COBEPIIEHCTBOBAHUIO KOHCTUTY-
ITMOHHOTO KOHTPOAS.

Peannzanua KonctutynuoHHEIM CyAOM YKa3aHHBIX ITIOAHOMOYHUM ITIO3BOAUT
MOBBICUTBH 3((PEKTUBHOCTb €T0 AeITEABHOCTH, YCUAUTH KOHCTUTYIIUOHHBIN
KOHTPOAB B OOLIECTBE U F'OCyAApPCTBE.

YTBepxkaenve KouctutyrmuoHHabiM CyaOM 3aKOHHOCTH He TOABKO B HOD-
MOTBOPYECTBE, HO ¥ B TPaBONIPUMEHEHUN HECOMHEHHO OYAEeT CIIOCOOCTBO-
BaTh OOECMeYeHWI0 TapaHTUPOBAHHOTO KOHCTUTYIIMEM IpaBa TpakpaH
PecryOavkm Benaapych Ha CypeOHYIO 3alllUTy - OAHOTO M3 Ba’kKHEWITHUX
KOHCTUTYIIMOHHBIX TIPaB YeAOBEKa.

SUMMARY

The Constitution of the Republic of Belarus with its amendments and addi-
tions accepted on the republic referendums of 24 November 1996 and 17
October 2004 has included all progressives which are put in analogical
documents of a number of countries.



Pursuant to Article 109 of the Constitution the judicial power in the
Republic of Belarus belongs to the courts, and the system of the courts is
built on the principle of territorialism and specialization.

Status of the Constitutional Court, grounds of its organization and activity
is directly regulated by the Constitution, Code of the Republic of Belarus
judicial structure and status of judges and by special law.

The Constitution foresees the right and obligations of adoption of the inde-
pendent special law, which defines the competence, order of organization
and activity of the Constitutional Court.

In accordance with the Decree # 14 of the President of the Republic of
Belarus of 26 June 2008 “On several measures for the improvement of the
activity of Constitutional Court of the Republic of Belarus" the
Constitutional Court together with the authorities, realized in accordance
with the Code of the Republic of Belarus on judicial structure and status
of the judges for the improvement of its activity, increasing of the effec-
tiveness of the constitutional control are empowered on six additional
directions of the activity which will allow to:

- implement preliminary control over the constitutionalism of the norms of
the bills of the law either on the stage of passing through the Parliament
or on the stage before signing by the head of the government (this does
not exclude the right of checking of the constitutionality of the laws in the
order of succeeding control after their getting in to the power),

serve as an additional guarantee for the fulfillment of the requirements
of Article 8 of the Constitution on acceptance of priority of generally
accepted principles of international law and ensuring their accordance
with jurisdiction,

guarantee of the constitutionalism of the acts of the President in the
practice law implementation; become additional constitutional guaran-
tee for the activity of the local Councils,

interpret the position of the Constitutional Court in relation to the doc-
uments concerning the interests of the Republic of Belarus, adopted
(published) by foreign countries, international organizations on their
accordance with the generally accepted principles and norms of inter-
national law;

inform the head of the state about the constitutionality of separate ten-
dencies of normative activity and legal implementing practice of the
courts, law enforcement and other state organs on the issues of law.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETVU
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THE INDEPENDENCY
OF THE JUDICIARY IN CYPRUS
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President of District Court of Nicosia, Cyprus

The island of Cyprus is situated at the northeastern corner of the
Mediterranean Sea and has a history and civilization of more than nine
thousand years. Nevertheless, it became an independent Republic only in
1960 ending a long sequence of foreign rulers that included Persians,
Romans, and the Byzantine Empire, the French dynasty of the Lusignan,
the Ottoman Turks and the British Empire.

The British rule lasted from 1878 until 1960 and during that period the
English legal system was introduced and most of the principles of the
Common Law and the doctrines of Equity were codified and adopted in
the local law.

When Cyprus finally became an independent Republic, in accordance with
the Constitution of 1960, Law No. 14/1960 was enacted, according to
which, the Courts of Cyprus in exercising their civil and criminal jurisdic-
tion, mainly apply:

a) The Constitution of Cyprus which embodies and guarantees all the
fundamental human rights and liberties, based on the model of the
European Convention on Human Rights.

b) The laws which have been retained by virtue of the Constitution.
c) The principles of Common Law and Equity, and
d) The Laws enacted by Parliament after 1960.

The Constitution established a unitary State with a presidential system. Its
most salient feature is the almost absolute separation of powers or func-
tions between the Executive, i.e. the President and the Vice-President of
the Republic with a Council of Ministers, the Legislature, i.e. the House of
Representatives, and the Judiciary.

It can be validly argued that the effectiveness of the application of the doc-
trine of separation of powers, ultimately depends on the establishment and
sustenance of an independent judiciary. It entails:

a) Assumption and exercise of jurisdiction by the judicial power in all
matters pertaining in their nature to the sphere of the judicial power.



The review of the constitutionality of laws and administrative actions are,
by their nature, judicial matters. The Judiciary is the final arbiter of legal-
ity. The actions of the judiciary are not, like those of the other two pow-
ers, subject to any outside control.

The determination of civil rights and obligations as well as the determina-
tion of a criminal charge are within the competence of the judiciary which
is the only authority that can attribute the commission of a crime to any
person. In one occasion the Council of Ministers dismissed three police
officers upon the findings of an Inquiry Commission that they violated the
human rights of detainees in police custody, in spite of the fact that the
police officers were acquitted of the relevant offence. The Supreme Court
declared the dismissal unconstitutional and the police officers returned
back to their duties.

The mode and length of punishment are also matters within the compe-
tence of judiciary. The maximum punishment provided by law reflects the
ceiling for a sentence that may be imposed. Mandatory or minimum sen-
tences are unconstitutional in view of Article 12.3 of the Constitution which
prohibits the imposition of a punishment disproportionate to the gravity of
the offence. A recent attempt to introduce in England the American - style
of a fixed punishment to certain categories of criminal offences, is unlike-
ly to be successful because of the strong opposition by the judiciary. The
Magistrates Association reminded that: “People are individuals. We would
regret any change which moved us towards a formulaic or mechanistic
approach to sentencing".

The reaction of the Council of Circuit Judges was epigrammatic: "“The
American dream would result in a nightmare in England and Wales". In
Cyprus any such proposal would have been doomed to failure from the
outset.

In addition, the interpretation of laws is within the exclusive jurisdiction of
the judiciary. The right of the legislature to enact retrospectively is doubt-
less, but an attempt to interpret its own law with the obvious purposes of
validating ex post facto an administrative decision or by-passing a court's
decision is held to be an unconstitutional interference with the judiciary's
independence.

Independence does not mean lack of accountability. The actions of the
judiciary are not, like those of the other two powers, subject to any out-
side control. The reasoning of judicial decisions required by the
Constitution, as a necessary attribute of a valid judgment, is a form of
accountability for the exercise of judicial power. The appellate process,
absent in the case of the other two powers, is an additional lever of con-
trol of judicial action. Above all these, the legitimacy of the judiciary ulti-
mately depends on the personal integrity and judicial temper of judges
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who must not only work with dedication to do what is fair, just and rea-
sonable in each individual case, but they must also retrain from any act
or comments that may compromise their impartiality. It is upon the
unquestionable impartiality of the judiciary that the rule of law rests and
this is a doctrine of the utmost importance.

b) Autonomy of the judiciary in the rule making power regulating the
exercise of its jurisdictions.

The administration of justice as well as the rules of Court reqgulating due
process are also within the exclusive jurisdiction of the judiciary guaran-
teed by the Constitution. This power is of great importance as it guaran-
tees the independence of judiciary from the other two powers as well as
securing a fair trial.

c) Institutionally entrenched independence of the Judiciary from the
other two powers of the state.

The institutional independence of the judicion requires security of
tenure and non-removability of Judges except upon specified grounds
involving conduct incompatible with the office of a Judge, duly estab-
lished before an independent judicial body. These conditions are satis-
fied in Cyprus. Judges of the Supreme Court serve until they complete
the age of 68 and Judges of lower Courts until they reach the age of 63.
A Judge may be removed from office on grounds of misconduct, physi-
cal or mental incapacity or infirmity. The removal of a Judge can be
sanctioned only by a Council, composed exclusively of Judges of the
Supreme Court, in the context of judicial proceedings. The terms of
service of Judges cannot be altered to their disadvantage after appoint-
ment.

The power to appoint, promote, transfer and discipline Judges of lower
Courts, vests in the Supreme Council of Judicature, a body composed of
the Judges of the Supreme Court. The power to appoint judges of the
Supreme Court belongs to the President of the Republic. In the exercise
of this power the President invariably seeks the opinion of the Supreme
Court and as a rule acts upon its recommendations. Only on one occasion
did the President depart from the recommendation of the Supreme Court
and appointed as a Judge of the Supreme Court a Senior Attorney of the
Republic. On every other occasion appointments were made from the
ranks of the judiciary upon the recommendation of the Supreme Court.
Moreover, judges themselves have a solemn duty not only to act inde-
pendently but to sustain by their conduct, in and outside the Court, the
appearance of independence and impartiality. As a rule Judges in Cyprus



make no statements to the press and distance themselves from extra judi-
cial causes.

The exercise of disciplinary jurisdiction over members of lower courts has
been regulated by Disciplinary Rules in the year of 2000 (28.7.2000 -
Gazette no. 3423). In the determination of disciplinary liability of a judge
all necessary safeguards are assured to the defendant in accordance with
the rights of the accused in a criminal trial. A judge found guilty of mis-
conduct is dismissed.

The Constitution of Cyprus is the result of the London Talks between
Great Britain, Greece, Turkey and the leaders of the two communities in
Cyprus, Greece and Turkish respectively. It creates a geographically uni-
tary but a bicommunal state in regard to the three powers. This state of
affairs led to the collapse of the government at the end of 1963 when
Turkish Cypriots withdrew from the common institutions. Ten years later,
in the summer of 1974. Turkey invaded the island and since then has occu-
pied over the third of the whole country. The consequences were cata-
strophic. Almost one third of the Greek Cypriots have been forcibly
expelled from their houses and the country has been divided not only geo-
graphically but also ethnically. Nevertheless, Cyprus - now a member of
the European Union - prides itself on its tradition of constitutional govern-
ment and notwithstanding the calamities that befell, rule of law never abat-
ed and none of the fundamental rights and liberties of the individual were
limited, restricted or suspended.

PE3IOME

SCbCPQKTI/IBHOCTB IIpUMeHeHusa AOKTPUH Pa3AeAeHUSI BAACTH 3aBUCUT OT yT-
BEPXXAEHUA U AeATEABHOCTHU He3aBUCHUMOU HpaBOBOﬁ CHUCTEMEI.

HNHTepnpeTalus 3aKOHA BXOAUT UCKAIOUUTEABHO B KOMIIETEHIIUIO CYABMH.
IIpaBo 3aKOHOAATEASI AEHMICTBOBATH PETPOCIEKTHBHO HE BBI3BIBAE€T COMHE-
HUM, HO MONBITKa UHTEPIPETUPOBATEL CBOM 3aKOH C OUYEBUAHOU ITE€ABIO pa-
TU(UIUpPoBaTh ex post facto aAMUHUCTpATUBHOE pellleHNe UAU pellleHne
Cypa SBASETCS HEKOHCTUTYIIMOHHBIM BMeNIATEALCTBOM B AeSTEABHOCTH

cyAQ.

YcTaHOBAEHUE IIPABUA CYAQ, PEryAUPVIOUIMX IIPOILecc, TakkKe BXOAWUT B
UCKAIOUUTEABHYIO KOMIIETEHIIMIO CYAOB UM TrapaHTHpoBaHO KoHCTHUTyLIVEH.
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OTO O4YeHb Ba)KHO, TaK KaK rapaHTHUpPyeT He3aBUCHMOCTb CYAOB OT ABYX
APYTHX BAAQCTeM, a TakKe oDecIleunBaeT CIPABEAAUBBIA CYAEOHBIU IIPO-
1ecc.

AAs yCTaHOBAEHUSI HE3aBUCHMOCTH CYA@ CyAbe BO BpeMs IIpeOBIBaHUS Ha
IIOCTYy HEOOXOAUMO 06eCHedyuTh 3amuTy. OTCTpaHeHne CYABU OT AOASKHOC-
TU BO3MOJXHO TOABKO B CAydae HapylIeHHsS MM YCTAHOBAEHHBIX 3aKOHOM
MIOPSIAKA AESITEABHOCTH U IIPaBUA ITOBEACHUS CYABH.




KOHCTUTYIIUA KBIPTBI3CKOM
PECITYBAUKU U ITPABA YEAOBEKA:
HOBBIE UCIIBITAHNUA

YNHAPA MYCABEKOBA

cyovs Koncmumyuyuonnoeo Cyda Kwipewvizckoii Pecnyoauku

YBa>kaeMble AaMBI U TOCIIOAA!

Paszpemnite BrIpa3uTh NPU3HATEABHOCTE OpraHu3aropaM KoHdepeHIuu 3a
AIO0€e3HOe IpUTrAallleHue U BO3MOJKHOCTB BBICTYIIUTE. MHe OueHb IPUATHO
OBITH 3A€Ch U IPEACTaBAITH CBOIO cTpaHy. Ilo3BoAbTe OoT mMeHU KoHCTUH-
TynuoHHOro Cyapa KeIpreizckoni PecnyOAWKM NONIPUBETCTBOBATH BCEX
YYaCTHHUKOB 3TOTO MEpPONpUATUS U II0’KeAaTb BceM ypauu. K coykareHUIo,
Ham IlpeapcepaTenb He CMOTAA IPUOBITE U IIPUHATE yd4acTHhe B padbore KoH-
depennuu. OHa IPUHOCUT CBOUW M3BUHEHUS U IIAeT BaM Hauayumne mo-
JKeAaHUS.

KoHepeHIna NTpOXOAUT HAa OYEHB BEICOKOM ypoBHe. OHa OYeHBb HArASIA-
HO IIOKAa3BbIBAET, YTO Me’XKAY KOHCTUTYIIMOHHBIMU CypaMU HaIllUX CTPaH, B
TOM 4HCAe U CTpaH EBponbl, Hara>KeHbl KOHCTPYKTHUBHBIE B3aMMOOTHOIIIE-
HuA. IIpoBepeHNe TakKUX KOH(EPEHIINY Ha OCTOSHHOM OCHOBE - BeCbMa
AEVICTBEHHBIU U 3(P(PEKTUBHLIY NHCTPYMEHT B HAIlleM AEA€ - B AEAe OCY-
LIeCTBACHUS KOHCTUTYLIMOHHOIO IIPAaBOCYAWsS. AyMaro, UYTO OTCTaWBaTh
KOHCTUTYLIUOHHBIE IIeHHOCTU MOJKHO TOABKO BMecTe M cooOlla. OTHU IjeH-
HOCTH, KOHEYHO, B PA3HBIX KOHCTUTYIJUOHHBIX CYAAX KOHKPETU3UPYIOTCA
II0-pPa3HOMY, HO IO CBOEM CYTH OHU OAHM M Te Xe. OAHOMY CYyAy, U30AU-
POBAHHOMY OT CBOUX KOAAET B ADYIHX CTPaHaX, KpalHe TPYAHO CYIIeCTBO-
BaTh U TeM DOAee pPa3BUBATLCA B coBpeMeHHOM mupe. Ha moit B3rasp, Kon-
depeHnuA ellle pa3 MNOATBEPKAAET Ty CAMYIO HCTHUHY, YTO, HECMOTPS Ha
HEeKOTOpPble pa3AndUsd, MBI ABUJKeMCS B OOIIleM HAllpaBA€HUM - B HAIpPaB-
A€HUHU YKpeIAeHUS KOHCTUTYIIMOHHEBIX IIPUHITUIIOB U IIeHHOCTEeM.

A Tenepb IIO3BOABTE MHe NEPEUTH K CBOEMY AOKAAAY, TAe S IOCTaparoch
Ha npuMepe Kouctutynum KbeIprel3ckoi PecrmyOAMKY IOKAa3aTh, YTO I'AAB-
Hasgd KOHCTUTYIIMOHHAS IIeHHOCTb - 3TO IJeHHOCTh caMol KoHcTurynuu u
ee CTabMABLHOCTH.

3a npomepmnre ropabl Korctutynmga KeIpreidckor PecniyOamkm mpoina
TEePHUCTHIN OyTh, B ocobeHHOCTH B 2007 ropay. Bech mpollecc KOHCTUTYIH-
OHHOTO CTPOUTEABCTBA IIIEA TPU OCTPHIX AMCKYCCHUIX O HEOOXOAMMOCTU
BHECEHUS MOIIPaBOK B KOHCTUTYIINIO AU €e CYIIeCTBEHHOIO IlepecMoTpa.
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TeM caMBIM OHa IIOABEPIAACh PeAAKTUPOBAHUIO 3a IIOCAepAHMe 15 AeT Hec-
KOABKO Pa3, BKAIOUAsS ACUCTBYIOIYIO KOHCTUTYIIHMIO, IPUHATYIO pedepeH-
ayMoM oT 21 okTa0psa 2007 roaa'.

Kak nmpaBuno, n3meHeHnss KOHCTUTYIIMU IIPOUCXOAAT B pe3yAbTaTe KPU3U-
ca B crpaHe. Cepbe3HOU NPUYUHOMN TAyOOdYAMIIIEro KOHCTUTYIIMOHHOTO
Kpusuca B KrIpreiacTaHe CTaA KPU3UC MNOAUTHMYeCKUM. Heob6XoAaMMOCTh
NPUHATUAS HOBOM pepaKuum KOHCTUTyIIMU ObIA@ OCO3HAHA BCEMU IIOAUTHU-
YEeCKUMHU CUAAMU U IBUAACH PE3YABTATOM MapTOBCKHX cOOBITHM 2005 roaa.
INToctranosaenuem >Koropky Kenemia (IlapaamenTta) ot 25 anpeasa 2005 ro-
pa N181-III "O6 obpazoBanuu KOHCTUTYIIMOHHOTO COBEIIaHMI U IIPOBEAE-
HUM KOHCTUTYIIMOHHOU pedopMbl B KreIpreisckou PecniyOamke'? OBIAO OO-
pa3zoBaHO KOHCTUTYIIMOHHOE COBeIllaHWe, B COCTaB KOTOPOTO BOIIAU
MMPEACTaBUTEAU BCEX BeTBeM BAACTU U OOIecTBeHHOCTH (289 ueroBeK).

Ilonauary paboTa KOHCTHUTYIIMOHHOTO COBEIIaHUSA IIPOXOAWAA AOBOABHO
OBICTPO, U y’Ke 4epe3 CeMb MeCsIleB IIPOEKT 00 U3MeHEeHUAX U AOIIOAHEHU-
ax B KOHCTUTyIUIO OBIA HEe TOABKO IIOATOTOBAEH, HO M ONYOAMKOBAH AASA
BCEHApPOAHOTO 00CykAeHUA . OAHAKO NIPOOYyAUBIINECS OOIIeCTBEHHBIE KPY-
Tl CTAAU BBIABUTATH CBOU AABTEPHATHUBHEIE IIPOEKTHl U PA3AWYHEIE ITONIPAB-
KU K TeKCTy. K TOMy >Ke aHaAW3 BCEHAPOAHOTO OOCY’KAEHUS IIPOEKTa 3aKo-
Ha Keipreizckoii PecniyOauku “O BHeceHUM HU3MeHEHUM U AOIOAHEHUM B
Koncrurynuio Keipreiackont PecriyOamku', mpoBepeHHOro ¢ 15 HOI0ps Ho
15 perabpsa 2005 ropa, a TakKe UTOTU PabOTEl KOHCTUTYIIMOHHOTO COBEIIa-
HUS ITOKA3aAUd pa3AMYHBIE TTIOAXOABI K BOIIPOCAM KOHCTUTYIIMOHHOM pedop-
MBI U COBEPIIEHCTBOBAHUS CUCTEMBl TI'OCYAQPCTBEHHOI'O YCTPOMCTBA B
Keipreizckoir Pecniyoanke. I'lpu 53TOM OOABIIMHCTBO YYaCTHUKOB BCEHAPOA-
HOTO OOCY’KA€HUSI U YAE€HOB KOHCTHUTYIIMOHHOTO COBEILIaHUS IIPUIIAM K
00IIleMy NIOHMMAaHHIO BOIIPOCA O LeAeCOOOPa3HOCTU BhIOOpPA POPMEI IIPAB-
AeHUs B KeIpreizckoit PeciyOauKe, IIOCKOABKY OT Hee BO MHOI'OM 3aBU-
CUT AaAbHellllee AeMOKpaTHuyecKoe U IIpaBOBOe pPa3BUTHE CTPaHBI, paspa-
OOTKa caMUX KOHCTHUTYIIMOHHBIX M3MeHeHUM. [loaToMy aArg 000OIIeHnsa Ma-
TEPHAAOB, TOCTYIHUBIINX B IIePHOA PaboThl KOHCTUTYIIMOHHOTO COBEIaHUsA
1 OOILIeHapPOAHOTO OOCY>KAEHUS IIpoeKTa IolpaBok B KoHcrurynuio Kbip-
reI3ckoil PecnyOanku, YkKasom Ilpesupenta Keipreisckoin PecniyOanku oT
23 mapta 2006 ropa oOpa3oBBEIBaeTca pabodasd rpymIila 1o IMOATOTOBKE IIPO-

3akoH Keipreisckoit Pecnybanku ot 23 okTsa0pst 2007 ropa N157 «O nHoBoll pepakunu Koncrurynun Kelpreis-
ckont Pecrrybauku //"Opkunroo” ot 24 okrsaopst 2007 ropa N 83.

INocranosaenue JKoropky Kenema Keipreisckoi Pecrryoauku ot 25 anpeas 2005 ropa N 181-II1 «O6 o6pa3oBsa-
HUM KOHCTUTYIIMOHHOTIO COBeIllaHHWsI U NPOBEA€HWM KOHCTUTYIIMOHHOU pedopMbl B KhIpreisackoil Pecrrybauke
(B pepakuuu nocraHoBaenus: JKoropky Kenema KP or 1 centatpst 2005 ropa N 449-111)// “"CaoBo KsIpreidcra-
Ha" oT 28 anpeas 2005 ropa N 43; Yka3 Ilpesupenta Keipreisckoit Pecniybanku ot 6 oktaopst 2005 ropa YIT N
445 «O mepax 1o popaboTke npoeKTa 3akoHa KbIpreizckoi PecrryOanky “O BHeceHUM M3MEHEHHH M AOIIOAHe-
uuil B Koncrurynuio Keipreiackoit Pecniyoauku” (B pepakuun Ykasa Ilpesupenra KP ot 12 oxrsabps 2005 ro-
Aa YIT N 458).

Yka3s INpesupenta Keipreiackoit Pecrryoanku ot 14 HOs6ps 2005 ropa YIT N544 «O6 ob6ieHapoAHOM 0OCYyKAe-
HHUH IIpoeKTa 3aKoHa Keipreiackoit Pecnybanku "O BHeceHUU U3MeHeHUN u AonoAHeHul B Koncrurymuio Keip-
reI3ckoM Pecrrybamku'"// “OpruHTOO" OoT 15 HOs6ps 2005 ropa N91; “CaroBo Keipreiscrana” ot 15 Hos6ps 2005
ropa N113.

2
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eKTOB KOHCTUTYyLIMU IIPU Pa3AWYHBIX POpMaxX IIPaBA€HUS BO TAaBe C AeIly-
TaToM A. A. BekHaszapoBbIM. Tpu paspaObOTaHHBIX 3TOU pabouel IpyHIon
IIPOEKTa, OOOCHOBABIIME PA3AUYHBIE BApUAHTH (POPM NPABAEHHUS, OBIAU
ONIyOAMKOBAHBI U NIpeACTaBAeHBI [Ipe3naeHTy.

HNTorm mmpoKoro o6Cy>RKACHUS MPEACTaBAeHHBIX BapuaHTOB KoHCcTUTyUM
Tak’kKe He CHIAW BOIIPOCA IMONCKAa ONTHMAaAbHOTO BapHaHTa HOBOW pepak-
nun KoHCTUTYyIUH, B pe3yabTaTe 4ero IIpe3mpeHT HHULUUPYET CBOU IIPO-
€KT 3aKOHa O BHECEHUM M3MeHeHUU U pAonorHeHUU B Koucturynuio KP u
npepctaBageT ero B 2Koropky Kenem KP 6 Hosa06psa 2006 ropa. Ho u aTo
He pellaeT CO3AABIIENCSA TPOOAEMBEI.

Bo3HukIMe pa3HOTAACUS IIPAKTUYECKU He 3aTparuBaAd IIOAOKEHHH O
IIpaBax M CBOOOAAX YeAOBeKa U Ipa’kpaHuHa. OHU NPUOOpeAr OCTPHIM Xa-
PakTep IO KAIOYEBBEIM BOIPOCAM PA3AEA€HHUS IIOAHOMOYHUMN ABYX BETBEU
BAQCTU - 3aKOHOAAQTEABHOM U MCIOAHUTEABHOU. [locTenneHHO ONMO3UIIUOH-
HOe OOABIIMHCTBO, OCO3HAB CBOU IIOAUTHUYECKUE MHTEPECHl, TBEPAO 3aHS-
AO IO3ULUIO HEAONYIeHHs CHABHON IIPe3WAEHTCKOM BaacTu. C 3ToH
IIeABIO OPTaHU30BBIBAIOTCA OeCCpOYHBble MUTHHIU. [Ipy TakKuX 0OCTOATEAD-
CTBAX IIPUHUMAETCS pelleHue co3paTb COrAaCUTEABHYI0O KOMUCCHIO, KyAd
BOIIIAM NpeAcTaBUTeAmr [IpesnpeHTa, AelyTaToB U oOIlecTBeHHOCTH. [lpe-
3UAEHT BHeC Ha OOCY’KA€HHe CBOU IIPEAAOSKEeHUs, [PU 3TOM IIPU3BaA
YYaCTHUKOB K BBEIPAOOTKE KOMIIDOMHCCHOTO TEeKCTa Ha 0a3e BCeX IPOEeK-
TOB. MHOrHe mnpeproKeHUd [Ipe3npeHTa OBIAU IIOABEPTHYTH KPUTUKE
yuacTHUKaMu CoraacUTeAbHOU KoMHuccHU. PaboTa Hap cOrAaCcoOBaHUEM IIO-
AOKEHHMY IIpOeKTa IOCTEelIeHHO 3alllAd B TYIHK.

B pesyabTaTe, HapylIIMB KOHCTUTYIIMOHHEIE TPOIeAYPH], JKoropky Kenemn
npuHumaeTr 3akoH KP “O HoBolu peparumu Koucturynum KbIprei3cKou
PecryOauku" ot 9 HOs1O6psa 2006 ropa, BHecs Nepep 3TUM HOBYIO TAaBy 16-
1 "Tlpunarue HoBoU pepaknum Konctutynmu KP" B 3akon KP “O Peraa-
MmeHnTe Koropky Kenema KP" ot 3 guBaps 2005 ropa (B pepakuuu oT 8
HOA0pa 2006 ropa). B Takoll 0O4eHb CAOKHOM IIOAUTHYECKOU OOCTAHOBKE
Ilpe3upeHT NOAIMCHIBAET 3TOT 3aKOH W OH BCTYINAET B CHAY.

B AekaOpe Apyras rpylna AeIlyTaTOB CHOBA MHUIIMUPYET NIPUHATHE APYTOU
HOBOM pepakuum KouctuTynuu KeIpreizckou PecnyOAMKHM, CCHIAGSICH HA
TPOTUBOPEYHUBOCTh MHOTHUX THOAOKEHUM NPUHATON B CHENIKe HOSAOPHCKOU
Koncrurynuu, u Bo BropoM ureHuu JKoropky Kenem 30 pexkabpsa 2006 ro-
Ad TIPUHUMAET ellle OAHY HOBYIO pepakimio KoHcturyruu KEIprelackon
PecnyOoamku. Takum oOpa3oMm, [lapraMeHT B TeueHHe ABYX MeCHIlEB IIpU-
HUMaeT ABe HOBBHIE pepaKIuu KOHCTUTYIINU.

OAHAKO U Ha 3TOM MOAUTHYECKHE CTPACTH BOKPYT KOHCTHUTyIIMU He yAer-
AUCH U TPOAOATKAAM OYAOPa>kKUTh Hapop MUTHMHramMu. [lpe3uaeHT cBOUM
YkazoMm ot 3 anpeas 2007 ropa "O parbHENIIEM COBEPIIIEHCTBOBAHUM CUC-
TEeMBI TOCYAQPCTBEHHOI'O YCTPOUCTBA M ynpaBaeHUA B Keipreizckou Pec-
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nyOAuKe" mopydaeT TOTAQIIHEMY IIpeMbep-MHUHUCTPY A. ATamMOaeBy oOpa-
30BaTh pabouyio IpyHIly IO BHEIPAOOTKE KOHCOAWAMPOBAHHEBIX IIPEAAOIKE-
HUM 110 COBEPIIEHCTBOBAHUIO CUCTEMBI TOCYAAPCTBEHHOTO YCTPOMCTBA M
yrmpaBAeHUs. [IpeMbep-MUHUCTDP CBOWM pPAaCHOpPSI>KEeHWEM OT 5 ampeas
2007 ropa cOpMUPOBHIBAET II€PCOHAABHBIM COCTaB pabouel IPYyINbl U3
IIpeACTaBUTEAEN BCeX 3aUHTEePEeCOBaHHBIX CTOPOH IIyTeM BCTped U KOH-
CYABTAIIUM AAS PA3pabOTKU ellle OAHOTO COTAACOBAHHOTO IIPOEKTa 3aKOHa
O BHECEHUW W3MeHeHUH U AonoAHeHnM B KoHcTuTyIiuio. OTa TpyImiia pas-
pabaThIiBaeT TaKOM 3aKOHOMPOeKT, KoTophbiti 10 ampeas 2007 ropa OBIA
BHeceH [IpesupenToMm KP Ha paccMmoTrpenue IlapaameHnTa. COraacHO ITyHK-
Ty 3 cratbu 98 Koucturynuu KP (B pepaknum ot 30 pekabpsa 2006 r.) 7Ko-
ropky Kenem 11 anpeag 2007 ropa HanmpaBAgeT ero B KOHCTUTYITMOHHBIN
Cya KP prg paum 3arkaroueHus .

AanbHelre ipousoliealie B PecriyOarike cOOBITUS OTHOCUTEABHO KoHc-
TUTYLIMU MOJKHO Ha3BaTh II€PEAOMHBIMU, HO IIPAaBUABHBIMHM C IOpPUAWUYEC-
KOM TOuKU 3peHUs. 14 centabpsa 2007 ropa pemeHueM KOHCTUTYIIMOHHOTO
Cyaa Keipreizckol PecmyOAMKN® IO IPEACTABAEHUIO ABYX AEINYTATOB TAa-
Ba 16-1 3akona KP “O PeraamenTte >Koropky Kemnerta Keipreizckoit Pec-
NyOAMKK'" ObIAa IIPU3HAHA HEKOHCTUTYLUOHHOM, UYTO IIOBAEKAO OTMEHY
MEVCTBUM ABYX 3aKOHOB O HOBOM pepaknuu Konctutynmu KEIPrei3ackon
Pecnybanky, npuaaTeix [laparameHTOM B HOA0pe U pAekadbpe 20006 roaa.

Koncrurynuonnei Cyp B AQHHOM CAy4Yae NPUHAA OOOCHOBAHHOE W 3aKOH-
HOe peliieHre. [Ipy TPUHSATUN HOBBIX pepaKimi KoHCTUTyIUM OT 9 HOsI0-
psa u 30 pekabpst 2006 ropa He OBIAM COOAIOAEHBI, ITPEXXAEe BCero, KOHCTHU-
TYLIMOHHBIE IIPOIIEAYPHI NMOPsSAKA BHECEHUs U3MeHeHUN U AOIOAHEeHUM! B
AelcTByrouyro KorcTuTynuro.

Ilpe>xae ueM nepelTH K Bolpocy "Kakne MMEHHO KOHCTUTYIIMOHHEIE IIPO-
IeAyphl OBIAM HapylIeHbI?", HeOOXOAMMO AATh HEKOTOPOe TOAKOBAaHHUe Ta-
KMM TepMUHaAM, Kak HoBas Koncmumyuus', "BHecenue usmenenuii u go-
noanenuti B Koncmumyuuto”, “noBas pegaxkuus Koncmumyuyuu', KOTopble
BBI3BAAU AMCKYCCHIO B OOIIeCTBe.

OpHUM n3 HauboAee AeMOKPATUYHBIX CIOCOOOB HNpuHATUA KoHCTHUTynUuU
CUNTAETCS IPUHATHE ee CIIeIUaAbHO M30PAaHHBIM AAS 3TOM IIEAW yUpeAU-
TeAbHBIM coOpanmeM (Kouctutymuu Utaamu 1974 r., Hamubuu 1990 r.,
Boarapuu 1991 r. u ap.)°. Kak npaBuao, npuHsaTHe HoBoU KoHcmumyyuu
HCTOPUYECKU OOYCAOBAEHO OIIPEAEAEHHBIM 3TAllOM OOIEeCTBEHHOI'O Pa3BU-
THUS, CONPSIXKEHO C KaKMMU-TO IMTOBOPOTaAMU B MOAUTHUUECKOMU >KU3HHU, OTpa-
SKAIoOUIUMU U3MeHeHMe DaraHca CUA, OOPIOMIMXCS 3a BAACTh. KOHCTUTYIIMU

KOHCTUTYIIMOHHOE CYAOLIPOU3BOACTBO O Adue 3aKAIOYeHHs Ha IpoekT 3akoHa KP «O BHeceHMM M3MeHEHUN U
ponorHenuit B Koucrurymuio KP», Buecennsiit Ilpesupentom KP K.C. BakueBbIM Ha paccMoTrpeHue JKOropky
Kenema KP, 6610 mpekpatneHo 17 ceHTa6ps 2007 TOAy B CBS3U C OTMEHOM AeMCTBHS HOBOW pepaknuu KoHc-
Turynun KP or 30 pekabpst 2006 ropa // Tekymuit apxus Koncruryruonnoro Cyaa KP 3a 2007 roa.
o «CaoBo Koipreiscrana» ot 19 cenrsiopst 2007 roaa.

Yupkun B.E. KoHCTUTYIIMOHHOE PaBO 3apyOe’KHBIX CTpaH: YueOHUK. 4-e U3, mepepad. u Aot - M., 2005. - C.44-45.
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BCerpa MeHSIIOTCS, KOI'AQ IIPOMCXOAUT KOpeHHOe nm3MeHeHNe (pOpMEl IIpaB-
AeHUsI, O0IIeCTBEHHO-IIOAUTUYECKOI'0 YCTPONCTBA TOCYAAPCTBE, IIepexoa OT
OAHOTO IIOAUTHUYECKOTO PeXKMMa K APYTOMY, TO €CTh PeYb HMAET O NPUHA-
THUU COBepIIeHHO HOBOM KoHCTHUTyIUH.

[TpuHATHE KOHCTUTYIIMU Ha Pa3AMYHBIX 3TallaX HUCTOPUYECKOTO Pa3BUTUSA
KBIPTBI3CKONM TOCYAAPCTBEHHOCTU MMEAO 3apadel OTpas3uTh BCe 3TH Kaue-
CTBEHHO HOBBIE SIBA€HUS, 00eCIeuuTh AMHAMHUKY IOCYAQPCTBEHHOI'O, 3KO-
HOMHUYECKOTO M COIJMAABHO-KYABTYPHOI'O CTPOUTEABCTBA. 1aK, B COOTBET-
CTBUM C 3THUM BBIAEAEHBI CAEAVIOIIUE 3TAIlbl NPUHATHS HOBBIX KOHCTUTY-
it B KeIpreiscrane’

1. IepBas Koncrurynusa - Korcrutynus Kuprusckon AproHoMHOU Co-
BeTckol Conuaauctudeckonn PecnyOaumku 1929 r. Oto KorcTUTyua
KBIPI'BI3CKOU F'OCYAQPCTBEHHOCTH B IIEPUOA Iepexoaa OT IIaTpHUAPXaAb-
HO-(PEOAAABHOI'O CTPOS K COIIMAAM3MY, MUHYs KanuTaansM. Muade ro-
Bops, KOHCTUTYIIUSA KBIPIBEI3CKOU T'OCYAAQPCTBEHHOCTU B (hOpPMe aBTO-
HOMMUH.

2. Bropaga Kouctutynus - Konctutyiusa Kuprusckoit CoBetrckon Corua-
auctudeckon PecnyOamku 1937 r. 910 KOHCTUTYIIMSA KBIPIBI3CKOU T'O-
CYAAPCTBEHHOCTH B IIEPHOA, YIPOUYEHMS W 3aBEPIIEHUSI CTPOUTEABCTBA
cornmaamsMa. MiHaue roBopd, KOHCTUTYIIUSA KBIPTBEI3CKONM FOCYAAPCTBEH-
HOCTHU B popMe COI03HOM pecmyOAuKU B coctaBe CCCP.

3. Tpetbs Konucrturynuga - Koucrurynua Kuprusckoi Coserckout Conu-
anuctudeckor PecnyOamku 1978 r. B coOTBETCTBUU C TPAKTOBKOM CO-
BETCKUX y4yeHBIX-IIpaBoBepAOB Koucturynusa CCCP 1977 ropa u nocae-
AyIOIIe KOHCTUTYIIMU COIO3HBIX PECIYOAMK 3aKOHOAATEABHO 3aKpelln-
au nocrpoeHue B CCCP passuroro conuarusma. MHaue rosopst, KoHc-
TUTYLIUS, 3aKpeluBIIas AaAbHeNIlee pas3sBUTHe KBIPIBI3CKOM I'OCyAap-
CTBEHHOCTH.

4. YerBepras Koucturynusa - Koucturynua KeIpreizckon PecryOauku
1993 r. - KoHCcTUTYyIUSI HE3aBUCUMOI'O KBIPTBI3CKOTO HApPOAd, YCTAaHO-
BHUBIIIaAg KypC Ha IIOCTPOEHUE AeMOKPATUYeCKOro, MIPaBOBOI'O, CBETCKO-
ro TOCyA@pCTBa.

[Mpunarue HoBo¥t Kouctutynum KP 1993 ropa - KoHcTuTyium He3aBUCHU-
MOTO TOCYAApPCTBa - OOYCAOBUAU CAEAVIOIINEe OCHOBHEBEIE (DAKTOPHI™:

1) 31 aBrycrta 1991 r. KbipreiacTaH OOBSIBUA CBOIO HE3aBUCHMMOCTD, 8 Ae-
Kabps toro xxe ropa CCCP mpekpaTuA CBOe CYIeCTBOBAHUE - IIOSIBU-
AaCh HEOOXOAMMOCTDL B IOPHAWYECKOM 3aKpelAeHUM HOBOI'O CTaTyca u
AETUMUTU3AIUN TOCYAaPCTBa;

Cwm.: Coopanbekos C.C., YkymeB M.K. Koncrurynnontoe npaBo Keiproidckoi Pecriyoanku (O6mjas u ocobeH-
Hasg 4acTu). - bumkek, 1999. - C. 58-84
Tam xe. - C. 85-86.
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2) perictBoBaBmas KoHcturynua Kuprusckor CCP 1978 ropa, HacKBO3b
UAEOAOTM3UPOBaHHAas, BCTYIIMAA B IIpsIMOe IIPOTUBOpeYNe C IIPOBOAU-
MBIMU 3KOHOMHWYECKUMU U TMMOAUTUYECKUMU pedopMamu;

3) B OCcHOBHOM 3aKOHe HeOOXOAMMO OBIAO 3aKPENUThH KypC Ha IOCTpoOe-
HYe TPaBOBOTO TOCYAAPCTBa, AeMOKpaThuiYeCcKre HOpMEI Bceobirent Aek-
Aapaluu mpaB U CBOOOA uyenroBeKa 1948 ropa u oOIenpr3HaHHBIE
IPUHITAILL ¥ HOPMBI ME>XKAYHapPOAHOTO IIpaBa o0 IIpaBaM YeAOBeKa.

Tenepb OTHOCUTEABHO BHECEHUS U3MeHeHuUll U gonoAHeHull B AeNCTBYIO-
myto Koncrurynuro. Kak 1 npuHATHEe HOBOU KOHCTUTYIIUM, OHO COIIpsIKe-
HO C KAKMMHU-TO IlepeMeHaMHu B OOIIeCTBEHHO-IIOAUTHUYECKOW >KU3HU O0-
mecTBa. B AeMOKpaTHueCcKOM TOCyAQpPCTBe, KpoMe HOPMAAbBHOTO U HEUs-
Oe’KHOTO IIpoliecca COBepIIeHCTBOBaHUSA TeKcTa OCHOBHOIO 3aKOHQ, B M3-
MeHeHUM KOHCTUTYIIMU OOBIYHO OBIBAIOT 3aWHTEPECOBAHBI CUABI, KOHCOAU-
AVIPYIOIIMECS BOKPYT 3aKOHOAATEABHOW W HCIOAHUTEABHOM BAACTEMN.
CMmbIcA U3MeHeHNSI KOHCTUTYIIMU B 3TOM CAyd4ae COCTOUT B CTPEMAEHUU
OCAQOUTH ITOAHOMOYHUS IIPOTHBOCTOSAIIEN BETBU I'OCYAAPCTBEHHOMN BAACTH.
AAs TOTO, 4TOOBI 3Ta OOpPHOA YEM-TO AETUTUMHO CAEP’KUBAAACh W He IIpU-
Beaa K 00ImeMy OCAaOAeHUIO TOCYAQPCTBEHHOCTH, caMa KoHcTurynua yc-
TaHaBAUBAET '>KecTKue' mpaBHUAa UTPHL. TeM caMbIM OHa O0S3BIBAET AI0OO-
ro MHUNWATOpa llepeMeH K ydeTy OOIleCTBEHHOIO MHEHUT U K COOAIOAe-
HHUIO AeMOKpaTU4ecKoN npouepypbl. [103ToMy IIpakTuyeckKu BO BCeX KOHC-
TUTYIIUAX A IPUAGHUSA UM CTAOMABHOCTU W IPEAYIIPEKAEHUS IIPONU3BOAB-
HBIX M3MeHEeHUU MpeAyCcMaTpuBaeTcd MOPSAOK ee N3MeHEeHMI.

W3menenne KoOHCTUTYIIUM BCerpa - SIBA€HVE 3KCTPAOPAMHAPHOE, BHI3BIBA-
fOolllee BCIIAECK MTOAUTUYECKUX CTPACTel MAU Ad’Ke CABUT B OOIECTBEHHOM
CO3HaHWU. BBIBaeT U Tak, UYTO MOMPaBKU K KOHCTUTYITUM B KOPHE MEHSIOT
ee CMBICA, OTpaykasl CTpeMAeHHe BEeAYIUX MOAUTUYEeCKHUX CHA K KPYTBHIM
rmepeMeHaM B ITOAUTUYECKOU CHUCTeMe.

Heine pevictByromas Koncrurynusa KP Ha cBoeM >KM3HEHHOM ITyTH IIOA-
BEpPrAach U3MEHEHUSIM U AOIIOAHEHUSAM CeMb Pa3 CACAVIOUIMMU aKTaMU:

1) 3akoroMm KP "O BHeceHUM U3MEHEHUN U AONOAHEHHU B KOHCTUTYIIHIO
Keipreizcko#t PeciyOauku" oT 16 deBparsa 1996 ropa N1°%;

2) 3akonoMm KP "O BHeceHUM HM3MEHEHUH U AOIOAHeHUN B KoHcTuUTy-
nuto Keipreiackoit Peciyoauknu' oT 21 okTa0psa 1998 ropa N 134%;

3) 3akornom KP "O BHeceHUM n3MeHeHUN B cTaTbio 5 KoHcturynuu Keip-
reI3ckou PeciryOauku" or 24 pekabpsa 2001 ropa N 112

4) 3akounom KP "O HoBoM pepakiiuu KoHctutymuu Kuipreizckoit Peciy6-
amku' oT 18 deBpara 2003 ropa N 40'

o "CBo6Goanble ropul” ot 17 dpeBpars 1996 ropa N 27.

"OpxruH-Too" oT 23 okTabps 1998 ropa N 167-168.
"OpkuH-Too" oT 26 pAekabpsa 2001 ropa N 91.
“"OpkuH-Too" ot 19 cdespars 2003 ropa N 12.

11



5) 3akonoMm Keipreizckoit Pecnybauku “"O HoBOM pepakiuum  KoHcTHTy-
num Keipreisckoir Pecniybauku"” ot 9 Hosa6psa 2006 ropa N 180

6) 3akonom KP “"O HoBoM pepakumu Kouctutynuu KeIlpreiackon Pec-
nyoauku" ot 15 auBapg 2007 ropa N 2'%

7) 3akornoMm KP “"O Hoou pepaknuu Koucturynum Keipreidckou Pec-
nyoAaukrn" ot 23 okTabopga 2007 ropa N 1575,

Ha mpoTsi>keHn BCETO 3TOTO MPOoIiecca BHIABUTAAUCH Pa3AWUYHBIE TTPEANOIKE-
HUsI O KOPEHHOM H3MEHEHWU KOHCTI/ITYL[I/II/I, BKAIOYAsdA OTMEHY IIPEe3UACHT-
CTBa, BBEAEHUVEe TTapAaMeHTapu3Ma U T.A. KOHCTUTYIUS AOAKHA cebsi 3a1u-
IIaTh OT IIPOMN3BOABHBIX O3KCTPEMUCTCKHUX HaMepeHI/II;'I, HO B TO JXe BpeMd OHa
HEe HMCKAIOUaeT BO3MOXXHOCTU HU3MEHEHUM, HO C COOAIOA€HWEM BCeX HOPM
KOHCTUTYIOUOHHOT'O MHCTUTYTAa BHECEHU U3MeHeHUH U AOHOAHeHHfI.

Ao npuratuga KoHctutynuu KP (B pepaknuu 3akoHa oT 18 derparsa 2003
ropa) Bompoc o0 n3MeHeHUM KOHCTUTYIIUN PEeIIaAcd TOABKO OAHUM ITyTEM
- B (popMe BHeCeHUs U3MEHEHUN U AOIIOAHeHUU B KoHcTuTynuo'®. Ha Hamm
B3TrAsIA, TAKOM IIyTh OBIA IIPEAYCMOTPEH HeCAydauHoO. HaM npeacraBasercs,
4TO MOPSAAOK IPUHATHUSA HOBOU KOHCTUTYIIUHN CIIENIMAABHO He OBIA BKAIOYEH
B IIeAsIX MCKAIOUEHHS BO3BpaTa K CTapOMY IIPAaBAEHUIO.

TepMmuH "HOBasg pepaKnusa" B 3aKOHOAATEABCTBO KP BIiepBBIE BBOAUTCA 3a-
koHoM KP "O nHoBo# pepakuum Kouctutynuu KP", npuHaThiM Ha pede-
perayMe 2 deBparsa 2003 ropa. XOTs BOIIPOC BHECEHUS W3MEHEHUN U AO-
NMOAHeHUM B KOHCTUTYIIMIO MMEHHO B (pOpMEe HOBOM PEAAKIIMU B CaMOU
Kouctutynum He OBIA IPeAYCMOTPEH. B cdepe AOKTPHHAABHOTO TOAKOBA-
HUSA 3TO B IPHUHIUIIE TO Xe caMoe, YTO U BHeCeHUe M3MEeHEeHUUN U AOIOA-
HEHMY, HO yCTAHABAMBAIOTCS OOAee CTpOrue yCAOBUSA e€e IPUHATUA. AAd
npuHATHA KOHCTUTYIIMM B HOBOM PEAAKIIMM KM BHECEHUS IIOIIPABOK CO3HI-
Ba YUYPEAUTEABHOTO COOpaHUsA He TpeOyeTcsd, HO B HEKOTOPBIX CTpaHax, K
npumepy B boarapuu, and nM3MeHeHUs "yKpelaeHHBIX' craTed KoHCTHUTY-
IuU (HOPMEI O TePPUTOPUU I'OCYAAPCTBA, TOCYAAPCTBEHHOM CTpPOE U Ap.)
3TO HEOOXOAUMO (CO3BIBAETCS CIEIIUAAbHO M30pPaHHOE AAS 3TOM liean Be-
AUKOe HapopHoOe coOpaHue). [TonpaBKu DpuMHUMAIOTCA 1O pelleHuto [lap-
AaMeHTa WAM Ha OCHOBAHUU UTOTOB pedepeHAyMa, OAHAKO HPUHATHE Ta-
KUX peIllleHnuN CBI3aHO CO CIellMaAbHBIMU TpeOboBaHUSIMU. [Ipexxae Bcero,
CaMoO IIpeAAOKEHNE O BHECEHUM IIOIIPABOK TpPeOyeT COOAIOAEHUS OIpeAe-
AE€HHBIX yCAOBUU. EcAM IIpOEKT OOBIYHOTO 3aKOHA B PSAE CTPAH MOJKET
BHECTU OAUH YAEH TapAaMeHTa, TO IPOeKT m3MeHeHUusa KOoHCTUTyUM BHO-
CUTCSI TOABKO TA@BOM I'OCYA@pCTBa, IIPAaBUTEABCTBOM, OIIPEAEAEHHOU I'pyIl-
non penyratos (B Typuum - 1/3 Bcero cocraBa [lapaamenTta, B boarapuu

“OpkuH-Too" oT 6 Aekabpsa 2006 ropa N 90.

"OpkuH-Too" ot 16 auBaps 2007 ropa N 3.

“Opkun-Too" or 24 oktsa6ps 2007 ropa N 83.

MHeHHne aBTOpa II0 aHAaAOTUYHOMY BoOIpocy cM.: «JKabl oppo» 4-Hog6ph, 2006-Kbin, Ne37 (128).
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- 1/4), cyobekTaMu bepepanuu (B bpasmauu - IOAOBUHOM LITATOB) U T.A.
B Benecyaae npoeKT MoO>XeT OBITH BHeCeH 15% m3buparenen'’.

B Kuipreizcrane coraacHo cratbe 96 Koncrurynuu KP (B pepakuuu ot 18
deBpanrg 2003 ropa), AEHUCTBYIOIEN K MOMEHTY IIPUHATUSA HOBOM PEAAKIINU
Koucturynum KP ot 9 HO90psa 2006 ropa, m3MeHeHUS U AOIOAHEHUS B
Koncturynuu KP MOTAU OBITH IPUHATHI ABYMS HyTIMU:

1) pedbepernaymoM, HazHauaeMbIM [IpesnpenTom KP;

2) JKoropky Kenemem KP, yumTeiBag 3aratodeHUsd KOHCTUTYIIHOHHOTO
Cypa KP (He paHee ueM uepe3 TpU MecsIla, HO He MO3AHee IIeCTU Me-
CALleB CO AHS TOCTYIIA€HUS IIpeprokeHuM B JKoropky Kewemn), no
MIPEANOSKEHUIO:

- [Ipe3upenTta KP;
- OOABIIMHCTBA OT 001Iero ynucaa paenyratros sKoropky Kenema KP;
- He MeHee 300 ThICSY M3ObUPATEAEH.

Coraacuo crathe 58 Kouctutymuu KP (2003 r.) [TapAraMeHT BIpaBe BHeC-
TU U3MEHEHUsI U AONOAHeHUs B KOHCTHUTYIIMIO, HO TOABKO B yCTaHOBAEH-
HOM KoHcTUTyIMel IOpsAKe, TO €CTh B IOPSIAKE, YKAa3aHHOM CTaTbel 96
Koucturynun KP (2003 r.).

Ha ToT mepuop B CHAY OIpEeAEAE€HHBIX IIPUYMH OTCYTCTBOBAaA KBODPYM B
Koncrurynuornnom Cyae KP. JKoropky KeHelry chepoBaro OB AOM30PATh
HeAOCTarolllee KoandecTBo cypelt KoHcturynuonsoro Cyaa KP, uto Bxopu-
A0 B ero xoMmuereHnuno. OpHako JKoropky KeHelr BHOCUT AOIIOAHEHHE K
3akony KP "O Peraamente 7Koropky Kenem KP" - 3aBepoMO IpoTHBOpe-
YaIlyo AelcTByromiell KOHCTUTYIIMM HOBYIO T'AaBy 16-1, rae ycTaHaBAWBaA-
€T NIPOLIeAYPY IPUHATUA W3MeHeHUU u AonorHeHUU B Koucrurynuio KP
0e3 3akatoueHus KoucrurynuonHoro Cyaa KP, uTo HapymlaeT Takke u
TpeOboBaHMe IyHKTOB 1, 2 craTteu 12 Kouctutynum KP o BwICIIEN opupam-
YeCKOU CHAE, IPSAMOM AercTBUU KOHCTUTYIUK M TO, 4YTO HA OCHOBe KoOHC-
TUTYLIUU IIPUHUMAIOTCS 3aKOHBI U ADyI'e HOPMATUBHBIE AKTHI, & He HAo-
OOPOT.

Kpome Toro, JKoropky Kenelr He ydea elje OAHO OOCTOATEABCTBO - KoHc-
tutynua KP (B pepaknuu 3akoHa oT 18 deBparg 2003 ropa) Oblna IpUHS-
Ta pedepeHAyMOM OT 2 peBpanrg 2003 ropa. A COraAaCHO MYHKTY 7 CTaTbU
1 3akona KP “"O HOpMaTHUBHBIX ITPABOBHIX akTax KP" uameHeHne AnbOO OT-
MeHa 3aKOHAQ, IPUHATOro pedepeHAYMOM, BO3MOKHO TOABKO IIyTeM pede-
pesayMa. [To3TOMy €AMHCTBEHHO BO3MOJKHBIM 3aKOHHBIM ITyTEM BHECEHUSA
U3MeHEHNUN 1 AOTOAHeHUU B KOHCTUTYIIMM Ha TOT MEPHUOA ABASIACHA pede-

PEHAYM.

7 Yppkun B.E. Ykas cou. - C. 44-45.



Takum oOpa3oM, B pe3yAbTaTe IPUHATHA pelleHUs KOHCTUTYIIMOHHOTO
Cyaa Keipreizckon Pecniybauku oT 14 cenTsabOpsa 2007 ropa 0 IpU3HAHUU
raaBel 16-1 3akoHa KP "O Pernamente JKoropky Kenemra KvIpreizckoiu
PecniyOAmKN" HEKOHCTUTYIIMOHHBIM U OTMEHBI AEMCTBUN ABYX PeAAKIINU
Koucrutynuu ot 9 HOoga0psa u 30 pexkadbps 2006 ropa KEBIPrEI3CTaH BEPHYA-
ca K Konctutynuu B pepakimu 2003 ropa. [ToaToMy B IjeAsX 3aBeplLIEHUS
KOHCTUTYIIUOHHOMN pedopMmbl, HadaTol B 2005 ropy, COBepPIIEHCTBOBAHUSA
KOHCTUTYIITUOHHOTO YCTPOMNCTBA M ylpaBAeHUs [Ipe3uAeHT B COOTBETCTBUU
c pevicTByrollel KoHcturynuen (2003 r.) Ha3HauaeT pedepeHAYM Ha 21 OK-
Ta0psa 2007 ropa'®, B UTOre KOTOPOrO NPUHATHL 3aKOHBEI ‘O HOBOM pepak-
num Koactutynmuu Keipreizckon Pecniyoamku” u “O HoBoU pepaknum Ko-
Aekca Keipreizckoit PecniyOAuku o BeiOopax B KeIprei3ckoi PecnyOauke".

Hrak, ¢ 23 okTrabps 2007 ropa, ¢ MOMeHTa OIyOAUKOBAaHMs, KBIPrbI3CTaH
CHOBA JKUBET 110 HOBOM pepakuu KoHcTUTyIIUM.

Koncmumyuus kak OCHOBHOU 3aKOH — aKT AOATOBPEMEHHOTO AEeNCTBUA.
OAHUM 13 OCHOBHBIX IOPUAMUECKUX CBOMCTB 3TOTO aKTa SIBASIETCS €To CTa-
OMABHOCTB, TO €CTh YCTOMYMBOCTE ero copepskaHusga. CrtabuabHOCTH KoHC-
TUTYLIIMHA O0eCIleYMBaeT YCTOMYMBOCTh BCEHM IIPABOBOM CUCTEMBI, T'OCYAApP-
CTBEHHOU U OOIECTBEHHO-NOAUTUUYECKON >KU3HU CcTpaHbl. OpAHAKO CTa-
OUABHOCTH KOHCTUTYIIUN He O3HaydaeT ee aOCOAIOTHOM HeH3MeHSeMOCTH.
NamenuBIinmecss OOIEeCTBEHHBIE OTHOIIEHUS, 3KOHOMHWYECKUE, COITUaAb-
HBIE ¥ IOAWUTHYECKHE YCAOBHS TPeOYIOT IIE€PHUOANYECKOTIO NPUBEAEHUSA
KOHCTUTYIITUOHHBIX HOPM B COOTBETCTBHE C 3TUMU U3MEHUBIIMMUCSI YCAO-
BUSAMU. B npoTuBHOM cayuae KoHCTUTYIUA IlepecTaeT pabOTaTh KaK ''>KU-
BOM" 3aKOH, KaK AaKKYMYASTODP COILIMAABHO-IIPABOBOI'O OIBITA AMHAMUYHO
pa3BUBaroIIerocs ooIecTBa’.

C Apyroll CTOPOHBI, B CHAY TOro, 4TO KOHCTHUTYyIIUSA 3aKpenAseT OCHOBEI
OpraHMU3aIu OOIeCTBA U IOCYAAPCTBA, OHA He MOJKeT IIePeKPauBaThCs B
YTrOAY CHUIOMUHYTHBIM HHTepecaM. YacTUYHBIM UAW IIOAHBIM II€PecMOTP
AercTByIOIIe KOHCTUTYIIMKU OBIBAeT OIIPaBAAH TOABKO B TOM CAyYae, €CAU
U3MEeHEeHHN OOIeCTBEHHBIX OTHOIIEHUM, COCTABASIOIINX IIPEAMET ee Pery-
AUPOBaHUSA, ACMCTBUTEABHO HOCAT CYIIEeCTBEHHBIM XapakTep®.

IOpuprueckas rapaHTus CTAaOMABHOCTH KOHCTUTYIIMM — YCTAHOBAEHUE
0CO00Tr0, YCAOKHEHHOTO IIOpSIAKA ee MOAHOI'O MAM YaCTUYHOI'O IIepecMOT-
pa, MPU3BAHHOTO O0ECIIeYUTh OAHOBPEMEHHO M CTAOMABHOCTB, 1 AMHAMUY-
Hoe passurre OCHOBHOTO 3akKoOHA. B panbHennreM KBIPIBI3CTaHY CAEAyeT
CcTapaTbCs M30erarb IPAKTUKU YAaCTOrO M3MeHeHus KOHCTUTYIIUU U upes-

18 ykas TTpesupenra KP ot 19 cenTsaops 2007 ropa YIT N 410 “O npoBepenun peepeHAyMa (BCEHaAPOAHOTO To-
AocoBanust) B Keiproidckoit Pecrybauke"// «OpkuH-Too» Ne68 ot 20 cenrabps 2007 ropa.

Cwm.: HayuHo-nipakTHieckuii KomMeHTapuii K Koncrurymuu Poccuiickoit @epeparuu / OTB. pea. B.B. Aazapes.
2-e u3p,., Aol u nepepab. - M.: CITAPK, 2001. - C. 638.

Cwm.: FOpun FO. 3akoHOA@TeABHAs! IpolleAypa BHeceHus: usdMeHeHud B Koucrurynuio PO //B c6.: [Tpobrembl
TIapAaMeHTCKOro TpaBa Poccun. - M.: LIeHTp KOHCTUTYIIMOHHBIX MCCAAOBAHUH MOCKOBCKOTO OOIIECTBEHHOTO
Hay4Horo ¢onaa, 1996. - C. 117
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MEpPHOT'0 HUCIIOAB30BaHUS UHCTUTYTa pedepeHAyMa, AAOBl He IIOTePATh ero
AEMOKpaTHUYeCKre CBOMCTBA.

OTOT HEeOOABIION 3KCKypc coObITui 2007 ropa OTHOCUTEABHO KoHCTHTY-
OWY AWITHUK PAa3 AOKA3BIBAET, YTO B CBOEU AEATEABHOCTH OPTaHBI BAACTH
U OOIIECTBEHHEIE CTPYKTYPHI AOAKHBI MCXOAUTH M3 MHTEPECOB Ka’KAOTO,
He 3a0bIBasi, KOHEYHO, COOTHOCUTH UX C COBOKYIIHBIMU MHTEePeCcaMu OOAb-
IIMHCTBA. V1 Bce ke cOBpeMeHHas TeOpHUs IIPaB YeAOBeKa UCXOAUT U3 TO-
ro, YTO HUKAKUMHU OAATMMH HaMEPEHUSIMU HEeAb3Sl OIIPABAATH AMIIEHUE de-
AOBEKa IIpaBa Ha y4acTHe B PelIeHUM BOIIPOCOB, KACAIOIIUXCS ero IMOBCeA-
HEBHOU >KM3HH, a TaK)Ke IIpaBa Ha HOPMAaAbHBIE YCAOBHUS CYIeCTBOBAHUS.
YenroBek KakK TBOpel] M OOILIECTBA, M I'OCYAQPCTBA AOAKEH IIPEACTABAATH
MM HUX HAWBBICIIYIO I[€HHOCTD.

IlpaBa uenoBeka B HOBOU pepaknum Koucrurynum or 23 okrtadbpsa 2007 r.
ropd OCTAaAUCh B TOM JKe BUAE, UYTO U B pepaknuax KoHcTutynuii ot 9 Ho-
a0pa u 30 pekaOpsa 2006 r. Bakuelinas 3apada Ao6oi KoHcTtutynum —
Haxo)XAeHUe OanraHCa MeXXAY BAACTBIO U IIpaBaMU M CBOOOAAMU YeAOBEKaA.

BreicTymnas ¢ KpUTUKOU OTAEABHBIX HEAOCTATKOB U Ae(DEKTOB AENCTBYIOLIEHN
peaaknuu Kouncrutynuu KeIprei3cko PecniyOANKY, HEAB3S IPUMEHSTE OA-
HU AMIIb METOABI OTYABHOI'O OTPHII@HUA AEUCTBYIOIIed KOHCTUTYIIMU - B
MEVICTBUTEABHOCTH Y Hee HECOMHEHHBIX AOCTOMHCTB BCe-TaKM OOABIIIE, 4eM
HEeAOCTaTKOB, 0OCOOEHHO B 0OAACTU MpaB U CBOOOA UeAOBEKa.

HoBas pepaknuga Konctutynuu 2007 1., BEIHeCeHHasA Ha pedepeHAyM 21
OKT40ps, B pa3zpere cBOOOA U IIpaB YeAOBeKa U IPa’kKAaHKHA, Oe3yCAOBHO,
AeAaeT IIar BIIepep IO CpaBHeHMIO ¢ pepaknueir 2003 r., COOTBETCTBYET
AYUIINM MeKAYHAPOAHBIM 00pa3liaM, TAe MpaBa YeAOBEKAa 3aHUMAIOT BEAY-
Iiee MecTo. MHOTHe 3KCHepPThI-IOPUCTHEI COTAACHBI C AQHHOW OII€HKOU, U
AENCTBUTEABHO HOBasg pepakiusg KoHCTUTyLHU sABAdeTcd OOAee IIporpec-
CHMBHOU B YaCTH 3AlUTHI IIPAB YeAOBeKa. Tak, IO MHEHUIO AellyTaTa 3au-
HupuHa KypMaHOBa*, IpepAOKeHHBIE U IIPUHATHIEe B KOHCTUTYIIMU H3Me-
HeHMd, BKAIOUad Iepepauy IIpaBa BBIAQYU CAHKIIMU Ha apecT OT IIPOKypa-
TYpPBl K CypeOHBIM OpraHaM, OTMeHY CMepTHOM Ka3HH, 3allpeT Ha BhIAQUY
AUI, APYTOMY TOCYAQPCTBY, €CAM B HeM CYylLIecTByeT yrpo3a IpuMeHeHUs
IIBITOK M CMEPTHOM Ka3HW, 3HAUYUTEABHO ITOBBIIIAIOT BO3MOXKHOCTU 3alllu-
THI IIpaB YyearoBeka. [To caroBaMm I'yabHaphe! MIcKaKOBOM™, 3KCIepTa II0 KOHC-
TUTYLIMOHHOMY IIpaBy, HOPMBI, IpPM3HAaHHLBIE IIO3UTUBHEIMHU B IIAQHE 3allly-
THI IIPaB YeAOBEKa, ObIAU BBEAEHH! ellle B "Hog0pbcKull" npoeKT OCHOBHO-
ro 3aKOHa CTPaHEl, 4TO, II0 €e MHEHUIO, IIOCAYKUAO OAHUM U3 OCHOBAHUU
MDA BKAIOUEHHNS X B KOHCTUTYIIUIO, MIPUHATYIO Ha pedepeHAyMe 21 OK-
Ts16pst 2007 T.

21 .
Kypmanos 3. ITpaBa u cBOGOABI B KBIpPTEI3cTaHe: aHaAU3 AOCTIDKeHuH // CrnernuarbHO AA OTKpHITOrO KBIp-

rer3crada. Cm.:  http://www.centrasia.ru/newsA.php?st=1192088160.
Cwm.: Topaauesa I'. «ITpaBa yeroBeka B Koipreizcrane B 2007 ropy» // CHeIIMarbHO AAST TPABO3AIIUTHOTO M3AQ-
Hug «l'oroc cBobopsl» 09.12.2007. www.vof kg



I'raBa 2 Korctutynum “"CBOOOABI U IIpaBa 4YeAOBEKa U I'PakpAaHUHA' BKAIO-
yaeT 29 cTaTey, NOAABASIONIASA YAaCTh KOTOPBIX ITOCBAIIeHA KOHKPETHBIM
npaBaM U cBoOOAaM. OHU IPEACTaBASIOT COOON OIPEAEAEeHHYIO CHUCTEMY,
UMEIONTYIO AOTUUEeCKHUEe OCHOBAHUS, OTPAsKAIOIIYIO CIIEU(PUKY CaMUX 3TUX
npaB U CBOOOA, Tex cdep KUBHEeAeSITEeALHOCTH YeAOBeKa U I'pa’kAaHUHA,
KOTOPBIX OHM KacaioTcd. CrcTeMa OCHOBHBIX IIpaB M CBOOOA XapaKTepusy-
€TCS M MOPSIAKOM PACIOAO’KEHMd, KOTOPBIN yCTaHaBAUBAeTCA B KOHCTUTY-
U, DTO UMeeT AAAEKO He TeXHWYecKoe 3HaueHHe, a OTpakaeT COOTBET-
CTBYIOIIYIO KOHIIENIIWIO IIPABOBOI'O CTaTyCca AWYHOCTH, KOTOPOU INIPUAEP-
JKUBAeTCSI TOCYAApPCTBO. B apelicTByromel pepakunu KOHCTUTYIIMH, TakKKe
KaK U B IPEABIAVIINX, OCHOBAHHOM Ha HOBOM KOHIIENIIWUM IIPAaB YEAOBEKQ,
nepeveHb OpaB U CBOOOA 3aUKCUPOBAH B TAKOU MOCAEAOBATEABLHOCTU:
CHayvaAa yKal3aHbl AUYHEBIE, 3aTeM IIOAUTHYECKHe, a II0OTOM COIJMaAbHO-3KO-
HOMHUUYEeCKHe mpaBa U CBOOOABI. VMIMEHHO TaKOBa MOCAEAOBATEABHOCTH BO
BceoOmielt poekrapalimu OpaB YeAOBeKa, NMpuHATON ['eHepaabHOU AccamO-
reett OOH B 1948 ropy. B 3akoHOpaTeabcTBe KP Takad mocaepOBaTEAD-
HOCTB BIlepBhle OblAa BOCIIPOU3BeAeHa B pepakuuu Koncrurynuu KP 1993
ropa. Bo Bcex mpeAlecTBYIOMUX KOHCTUTYIIUAX, BIAOTE A0 OCHOBHOrO 3a-
kKoHa 1978 ropa B ero mepBOHAYaAbHOU PEAAKIINU, ITOCAEAOBATEABHOCTh
3aKpenAeHus MpaB U cBOOOA Obira MHOM. CHavara (PUKCHUPOBAAUCH COITU-
AABHO-3KOHOMUYECKUE, 3aTeM IOAUTHYECKHe U AUYHBIe ITpaBa M CBOOOABI.
OTO CBUAETEABCTBO WMHONM CHUCTEMBI IPUOPUTETOB, IPU KOTOPOU AWYHEIE
npaBa OTOABUTAAMCH KaK BTOPOCTEIIeHHLIE.

Tak mAM MHa4Ye, KOHCTUTYIIMOHHO-IIPABOBOE PETYAUPOBAaHMUE IIPAB M CBO-
00p, yenroBeKa B KEBIPrbI3cTaHe HY)KAQETCI B CEPBE3HBIX 3aKOHOAATEABHBIX,
OpraHmM3alMOHHBIX TapaHTUSAX, a TakKKe B (DMHAHCOBOM obOecIieueHuU. 3a-
Adda B [IEAOM COCTOHUT B TOM, 4TOOBI HOBasg Koucturynusa KP crara peannb-
HO AeucTByIOMNM OCHOBHBIM 3aKOHOM. KOHCTUTYIINS AOAKHA IIPETBOPSATH
B JKU3Hb PYHAAMEHTAAbHEIE TPEATMCAHNS AEMOKPATUUeCKOro OOIIeCcTBa, a
He CTapaTbCsd OOBLEAMHUTD IMMOCTOSTHHO MEHSIONTNecs: 3aKOHBI, KaK 3TO IIPo-
nucxopanT ceriyac. C TIOMOIIBIO CHCTEMBI ITPABOBBIX, OPTaHU3AITMOHHBIX,
HPABCTBEHHBIX Mep HEOOXOAMMO aKTUBHO CO3AABATH B OOIeCTBEe TAYOOKOe
yBa’KeHHe K IIpaBaM AMYHOCTHU. Bricias ropupmdeckas cura KoHcTUTyIMM
U ee HEIIOCPEeACTBeHHOe (IpsiMoe) AeMcTBUe 00sI3bIBaeT Ha IIpaKTHUKe K TO-
My, 4TOOBI OHa OBIAG HEe AEKOPATUBHBLIM YKpallleHWeM OOIeCTBa, a CTard
paboTaroIMM 3aKOHHBIM aKTOM, KOTOPBIM CAEAYET PYKOBOACTBOBATHCS
BCEM BEeTBSIM BAACTH. Bce AOAKHEBI TOAUMHATHCA KOHCTUTYIIMU U 3aKOHAM.
3aKOHBI AOAKHBI CAEPIKUBATh BAACTh, @ OHa AOAJKHA BeCTH cebs B paMKax
NIPEeAIVMCAHHBIX U ITyOAWYHO OTAAIIEHHBIX IIPAaBUA.

B Hacrosiee BpemMs: KuIprbl3cTaH HaXOAUTCS Ha CTAAMU 3aKPeIAeHUs IIPOo-
BEAEHHOU KOHCTUTYIIMOHHOM pedOopMEBI. B 3TOU CBA3M €CTh HAAEXAQ, YTO
3T MepHl, HaKOHeI], IpUBeAyT KEBIPrbI3cKyito PecnmyOAMKY K COOTBETCTBY-
IOIIeMY YPOBHIO Pa3BUTHUS.
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UNHAPA MYCABEKOBA. KOHCTUTYIIMOHHLBIU CYA KBIPTBI3CKOUM PECITYBAUKUN

SUMMARY

During the recent years the Constitution of Kirgiz Republic has passed a
difficult way especially in 2007. The whole process of the constitutional
construction has passed through the hot discussions on the necessity of
making amendments in the Constitution or considerable reviewing of it. So
it has been edited during the last 15 years for several times, including the
acting Constitution adopted by the referendum of 21 October 2007.

The new edition of the Constitution of 2007 in the chapter on human rights
and freedoms has made a new step forward in comparison with the edition
of 2003 and now corresponds to the best international samples where the
human rights have a leading role.




THE CONSTITUTIONAL COURT
AND THE SUPREME ADMINISTRATIVE
COURT ROLES IN THE PROTECTION
OF FUNDAMENTAL RIGHTS OF PARTIES
TO ADMINISTRATIVE PROCEEDINGS
IN THE CZECH REPUBLIC

STANISLAV BALIK

Justice of the Constitutional Court of the Czech Republic

Four years ago when I was appointed a judge of the Constitutional Court
of the Czech Republic I almost may have had a feeling that I was entering
a highly competitive environment. An article which was supposed to fright-
en me then in this respect was entitled "Competition between the
Constitutional and Supreme Administrative Courts"; it had been written by
a person who had been a member of the Chamber of Deputies of the
Parliament of the Czech Republic at that time, and had made some predic-
tions shortly after the Supreme Administrative Court had renewed its per-
formance.

After a lapse of time in the current situation when the Supreme
Administrative Court has been fully established I dare say that the fears of
that member of Parliament were quite groundless and I did the right thing
not to pay too much attention to them in 2004.

In this connection I will try to briefly go through the history of the rela-
tionship between the Constitutional Court and the Supreme Administrative
Court, and to give you a few selected examples of what roles in protect-
ing fundamental rights of parties of administrative proceedings in the
Czech Republic they play.

Hkok

In the Czech lands the co-existence of the Constitutional Court and of the
Supreme Administrative Court is not a new thing. By enacting Law No.
3/1918 of the Collection of Laws and Regulations the first Czechoslovak
Republic took over a slightly modified model of the Austrian
Administrative Court of Justice established by Law No. 36/1876 of the
Imperial Code. The doctrine of the First Republic was aware that the insti-
tute of the administrative court “was formed at that period of the political
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transformation, when - in the footprints of this victory - an idea of the legal
state was being established as a reaction against the so-called police state".

In Czechoslovakia the Constitution of 1920 established for the first time in
Europe the institute of the Constitutional Court vested with the authority
to assess the constitutionality of legal regulations.

It could seem that post-November Czechoslovakia and later on the Czech
Republic could have followed up the tradition established in the Czech
lands already in the twentieth of the 20" century. However, this was not
the case. The First Republic Constitutional Court was not vested with the
authority to make decisions in regard to individual constitutional com-
plaints, so it could not have intervened in any way in the matters of the
parties to the administrative judicial proceedings. It meant that both Courts
basically stood next to one another. While rich judicature is left after the
Supreme Administrative Court from 1918 to 1938 related to the administra-
tive proceedings and legal matters, published in the Collection of Rulings
of the Supreme Administrative Court in Administrative and Financial
Matters, the Constitutional Court conducted up to {fifty cases regarding the
constitutionality of legal requlations in the duration of its First Republic
existence.

Currently we are just recalling the seventieth anniversary of the Munich
Agreement, which discontinued the democratic development in the Czech
lands for a long period of time. After the communist putsch in 1948 the
administrative judicial system was eliminated, the Constitutional Court was
not established by the Constitution of 1948, and the attempt for its recov-
ery in 1968 remained only on the paper.

It means that in the post-November Czech Republic constitutors and leg-
islators started de facto from scratch in the sphere of the constitutional
administrative justice system.

* kK

The Constitution of the Czech Republic No. 1/1993 Coll. regulates the
position of the Constitutional Court and of the Supreme Administrative
Court in the chapter four on the judicial power. While the Constitutional
Court is a judicial body striving to defend constitutionality, the Supreme
Administrative Court is included in the system of general courts mainly
focusing on the protection of rights in a way stipulated by law.

If I go back and look at the lapsed fifteen years, I can metaphorically say
with a certain overstatement that the Supreme Administrative Court was a
Constitutional Court's younger brother established through defiance.

After 1 January 1993 the Constitutional Court of the Czech Republic could
have followed up with the activities of the Constitutional Court of the



Czech and Slovak Federative Republic. The law on the Constitutional
Court No. 182/1993 Coll. came into effect on 1 July 1993 and shortly after
this, judges were appointed by the President of the Republic with the con-
sent of the Senate of the Czech Republic Parliament.

The legal form of the administrative justice system remained on the verge
of interest of the legislators for a long period of time. The Supreme
Administrative Court was not established, and the administrative justice
was included in the Code of Civil Procedure and there was only one
instance to it, only with a cassation or confirming authority.

The above facts led to the situation when there was no instance in the
framework of the administrative justice system that would unify the judi-
cature, and the unifying role was therefore often forced by the circum-
stances upon the Constitutional Court which, in order to defend the con-
stitutionality, in many times had to have its say with regard to administra-
tive decisions, particularly, for example, with regard to restuating matters
concerning agricultural property or to a numerous group of tax-related
matters.

The unbearable situation and the legislators' dilatoriness resulted in sever-
al complainants and the Fourth Panel of Judges of the Constitutional Court
submitting a proposal to the Plenum of the Constitutional Court in the
framework of the cases related to constitutional complaints, for the cancel-
lation of a part of the Code of Civil Procedure regulating administrative
justice. By its finding dated 27 June 2001, File Ref. Pl. US 16/99, the
Plenum of the Constitutional Court nullified Part Five of the Code of Civil
Procedure in its entirety effective as of 31 December 2002. In the finding
the Plenum of the Constitutional Court particularly expressed the follow-
ing legal statements:

“The current legal form of the administrative justice system embodies
material constitutional and statutory deficiencies. In particular some activ-
ities of the public administration and/or its possible inactivity are not
under the control of the judicial power at all. Furthermore, not everybody
whose rights may be affected by an administrative decision has the right
to address the court. But even if such a person has such a right, he/she
does not form a party in a full, fair process according to Article 6 (1) of the
Treaty, even through it should be this way in a number of matters. In such
cases the issued court decision is final and (with the exception of a consti-
tutional complaint) non-reformable, which leads to inconsistent judicature
and to an unequal position of the administrative authority; and this is the
status contradictory to the requirements of the legal state. The finality of
some decisions (discontinuation of the proceedings) can then lead also to
the rejection of justice. Ultimately, the performance of an administrative
justice system is organized in a way which ignores the fact that in Article
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91 the Constitution defines the Supreme Administrative Court as part of
the court system.”

The legislators were then indirectly forced to adopt a form of the adminis-
trative justice system conforming to the Constitution by the end of 2002,
which resulted in the creation of Code of Administrative Procedure No.
150/2002 Coll., coming into effect on 1 January 2003.

The legal framework of the administrative procedure and of the adminis-
trative justice system was then completed by Legal Order No. 500/2004,
effective as of 1 January 2006, which superseded the Legal Order adopt-
ed in 1967 during the totalitarian regime.

Metaphorically said, the brother younger by almost ten years was born.
Now the question was: Would he - as younger brothers or sisters often do
- attract all the attention? Another question was whether this situation
would bring about fratricidal fight - similar to the one that started ten years
previously between the Supreme Court whose decisions had been invio-
lable by that time and the young Constitutional Court, which was given
the power to nullify the Supreme Court's decisions on the grounds of their
unconstitutionality.

Jok ok

The answer to the first above question was clear very soon after 1 January
2003. The principle of subsidiariness applies in the proceedings concerning
constitutional complaints; it means that the complainant has an obligation
to exploit all procedural means the law provided to him/her for the protec-
tion of his/her right. A cassation complaint became a new procedural means
against the decision of the first-instance court in the administrative judicial
system. First of all this - quite naturally - brought about the effect that the
incidence of constitutional complaints regarding administrative and finan-
cial matters to the Constitutional Court stopped until the cassation com-
plaints were settled. In the second run the number of constitutional com-
plaints was reduced because the Supreme Administrative Court nullified the
decision challenged with it by means of the cassation complaint and
returned the matter to the adjudication court for further proceedings.

From the Collection of Constitutional Court Decisions the type of deci-
sions by which judicature was unified gradually moved to the Collection
of Supreme Administrative Court Decisions. The change of the judicature
in administrative or financial matters became procedurally more complex.
If some panels make different decisions at the Supreme Administrative
Court, the authority is given to the so-called extended panel to issue a
binding decision. The Plenum of the Constitutional Court made use of the
possibility provided to it by the law on the Constitutional Court and
assumed the authority to make decisions on constitutional complaints



directed against the decision of the extended panel of the Supreme
Administrative Court.

The younger Constitutional Court's brother is not younger only by the
date of its establishment. While the age of forty years is minimal for the
judges of the Constitutional Court, for the judges of the Supreme
Administrative Court the age limit is thirty years of age. The staffing of the
Supreme Administrative Court was brand new; there was no heritage of
some judges who would have operated here even before 1989, as it was in
the case of the Supreme Court. Even the fact that those chosen for this
post from the ranks of more senior (age wise) lawyers or judges could have
been assessed also according to the references concerning their over ten-
year performance in a democratic regime proved to be ideal.

However, yet another phenomenon occurred. Brno, as the old as well as
new seat of the Supreme Court, also became the seat of the Constitutional
Court and of the Supreme Administrative Court. It is no surprise that
among the judges of the Supreme Administrative Court we can find such
ones who were appointed to this post after having worked for many years
as assistants of the Constitutional Court judges. Even in the community of
current assistants working with both above Courts we find a lot in common
with their members, starting with the fact that they are often graduates of
the same Faculty of Law of Masaryk University in Brno, and attended also
lectures of judges or assistants of both above Courts - this time in the role
of University lecturers.

It is quite obvious that the circumstances outlined then lead to the situa-
tion when the Supreme Administrative Court judicates much more than the
Supreme Court not only in the sphere of legality, but also in the sphere of
constitutionality and with the knowledge of the binding judicature of the
Constitutional Court and of the European Court of Human Rights.

Ultimately we can also observe a statistic fact that there is a relatively low
number of cases in which the Constitutional Court nullifies the decision of
the Supreme Administrative Court as compared to the decisions of the
Supreme Court. And this is often in the cases in terms of which there is no
unified legal opinion even at the Supreme Administrative Court. In the
matters judicated in a standard manner the likelihood of the cassation
intervention of the Constitutional Court is minimal.

In a way this means that the Constitutional Court left the authority of
intervention in the matters arising from the administrative proceedings to
the Supreme Administrative Court, and intervenes - while complying with
the principle of minimising the intervention - only in essential matters,
and its decisions are then retroactively respected by the Supreme
Administrative Court.
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So I can only commend the younger brother for the first years of its per-
formance; and I will definitely not be the only one to do so in the Czech
legal community.

What other contact points of both Court are there?

One of the contact points I will selectively discuss is a possibility for the
panel of the Supreme Administrative Court to interrupt the proceedings
and refer the matter to the Constitutional Court to check the norms with
the proposal of nullifying a legal regulation or a part thereof. It is neces-
sary to note that this institute has been used right from the beginning of
the Supreme Administrative Court's performance and that the proposals
referred in this way to the Constitutional Court - whether they ended with
a rejecting or accepting finding - concerned essential issues regarding the
protection of human and fundamental rights. I can randomly state some
examples, such as different retirement ages of men-fathers as opposed to
women-mothers, or the discrimination of fathers taking care of children
younger than three years of age, or single fathers in the registration of
background documentation for retirement purposes.

The last Constitutional Court's decision I will mention with regard to the
collaboration of both Courts is - by coincidence - the decision regarding
the matter of retirement of the former judge of the Constitutional Court.

The mentioned decision concerns the subsidiary principle I have noted.

According to Section 75 of Law on the Constitutional Court, the
Constitutional Court shall not reject the acceptance of the constitutional
complaint due to the non-exploitation of all procedural means inter alia
also if the significance of the complaint substantially exceeds the com-
plainant's own interests and if the procedural means is ineffective at the
same time.

A complaint was filed in the above matter, together with the proposal of
nullifying the first part of the law on social security due to its alleged
unconstitutionality, directly against the decision of the Czech Social
Security Administration without the complainant's filing an administrative
action, suggesting an interruption of the proceedings and filing a motion
for the control of norms by the Administrative Court, and possibly filing a
cassation complaint.

In this matter, which must have been quite tricky with regard to the colle-
gial relationships, the Constitutional Court did not find the administrative
judicial proceedings ineffective at the time of the constitutional complaint



being filed, and rejected the complaint and the proposal connected with it.

After a certain period of time it is possible to say that this could have been
also caused by the fact that the view of the former Constitutional Court's
judge, active at the time when the Supreme Administrative Court did not
exist, was different from the view of his junior colleagues who could have
practically monitored the entrance of this Court and its input in the field
of the judicial power and taken them into consideration when making the
decision.

What can I say in conclusion?

Up to now we have witnessed a five-year co-existence of the Czech
Constitutional Court and the Supreme Administrative Court. I had an
opportunity recently to meet the colleague in whose matter the issue of the
roles of both Courts in defending fundamental rights of the parties to the
administrative proceedings in the Czech Republic was newly assessed in a
crucial way.

The fact that we could have had a friendly discussion gave me a great relief
also because we both could have objectively seen for almost five years that
the system had been set in a good way, and that we could nothing but rec-
ommend the Czech model.

PE3IOME

CymectBoBaHre KOHCTUTYyIMOHHOrO U AAMUHUCTPATUBHOIO CyAOB AAA
Yemckont PecniyOamku He HOBOCTB. Hemickas PecniyOauka nepeHsAa MO-
penab ApmmHuctpatuBHoro Cyaa Asctpuy, a B 1920 ropay B UexocaroBakum
BrepBhle B EBpomne OwviA ocHOBaH KoHcturynuonHbi Cyp. KoHeuHo, co
AHSI OCHOBAHHSI BHECEHO MHOTO M3MeHeHUU U BpeMs TpeOyeT HOBBIX IIpe-
obpasoBanuil. Hannpumep, ¢ 1 gauBapa 2003 ropa AnIlO, MOAAoIee Karo0y,
AO/JKHO MCUepllaTh BCe yCTAHOBAEHHBIE 3aKOHOM CpPeACTBa CyAeOHOU 3a-
LIUTHL

KaccanuonHasa >kano0a CTAHOBUTCS HOBBIM IIPOLIECCYAABHBIM CPEACTBOM
NIPOTUB pEIIeHuU CyAd IEePBOM MHCTAHINU B aAMUHUCTPATUBHOMU IOPUAU-
YecKoOM cucreMme. Bo-NIepBBIX, 3TO IPUBEAO K TOMY, YTO IIPOIECC PACCMOT-
peHus >Xaro0bl OTHOCUTEABHO aAMUHUCTPATUBHBLIX W (PUHAHCOBBLIX AEA B
Koucrurynmonnom Cyae NPUOCTAHABAMBAACSA AO TeX IIOP, IIOKa II0 3TOMY
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AEAy He IPHHUMAAOCH pelileHHe B KaccanuonuHoM Cype. Bo-BTOpPEIX, KO-
AWYECTBO KOHCTUTYIIUOHHBIX KAaA00 COKPATHUAOCH, TaK Kak BreIiciinit ApMu-
HUCTpaTUBHEBIN CyA IPUHUMAET pelleHnsd O NIPU3HAHUU HEACUCTBUTEABHBI-
MU CBSI3@HHBIX C KaCCAIlMOHHBLIMHU >XarobaMu pellieHuM U Bo3BpalllaeT X
AAST IIOCAEAYIOIIETO PacCMOTPEHUS.

WN3-3a n3MeHeHUM B NMpaBe aAMUHUCTPATUBHLIE U (PUHAHCOBLIE AeAa IIPO-
IIeCCyaAbHO CTaAu OOAee CAOKHBIMU. B cAydae, KOTAa OTAEABHBIE COCTABHI
cypenn  Bricmiero ApMmuHHCTpaTHBHOrO CyAa NPUHUMAIOT pasHblE pelle-
HU¢, TaK HA3bIBAEMBIU pacIIMPeHHBIN CYA€UCKUM COCTaB BIIpaBe AQHHOU
€My BAAQCTbIO IIPUOCTAHOBUTH AEHUCTBHEe Takoro perneHud. [laenym Komc-
TUTYIJMOHHOIO CyAa@ MCIIOAB3YyeT BO3MOJKHOCTh, AQHHYIO €My 3aKOHOM O
Koucrurynmonraom Cyae, 1 IPUHUMAET PEIIeHNS Ha OCHOBE KOHCTUTYIU-
OHHBIX >KaAo0 TPOTHB peIIeHNM, NPUHATHIX PACIIUPEHHBIM CYAEHCKUM
coctaBoM Bricuiero ApmMunnctpaTtuBHoro Cyaa.




CYAEBHA{ BAACTD 1 OBIIIECTBO

BAAEPUU TTOTOCSH

unen Koncmumyuyuonnoeo Cyda Pecnybauxu Apmenus

OpHUM U3 AeNCTBEHHBIX CPEACTB PeaAu3aluy YTBEP)KAEHUS U 3allWUTh
npaB U CBOOOA YeAOBeKa fABAgeTCd cypeOHag 3ammra. COBCEM HE CAY-
YanHO, YTO B MEKAYHAPOAHBIX IIPABOBBIX AOKYMEHTAaX €CTh IOCTOSHHOE
obOpallleHHe K IIpaBy YeAOBeKa Ha CyAeOHyIO 3auuTy. B wacTHOCTH, BO
BceoOmielt pekaapaliuy MIpaB YeaoBeKa 3akKpenAeHo: "Ka>XAbBIU YeAOBEK,
MDA OIPEAEAeHUd ero IIpaB U O00A3aHHOCTEW M AAS YCTAHOBAEHUS 00O0C-
HOBAHHOCTHU NIPEABIBACHHOTO €My YTOAOBHOTO OOBMHEHUS, UMeeT IPaso,
Ha OCHOBEe IIOAHOTO PaBEHCTBA, Ha TO, YTOOBI ero AeA0 OBIAO pacCcMOTpe-
HO TAAQCHO M C COOAIOAEHHEM BCeX TpeOOBaAHUM CIIPAaBEAAMBOCTH He3sa-
BUCHMBIM U OecnpucCTpacTHBIM cypoM' (cT. 10). Takag >Ke MBICABL HC-
NOAB30BaHa M B cTaThbe 6 “IIpaBo Ha cHpaBepAnBOe Pa3zOUpPaTEALCTBO"
KoHBeHIIUM 0 3alIUTe IIpaB 4eAOBeKa U OCHOBHBEIX CBOOOA. B Takol ke
(hOPMYAUPOBKE AQHO OIpeAereHUe U B MeKAYHapOAHOM IIaKTe O I'pPak-
AAQHCKUX M MOAMTHYECKUX IpaBax (cT. 14). Aorudyecku COBIaparoliee C
UMeIelcs B YIOMSHYTBIX AOKYMeEHTaxX (POPMYAHMPOBKOU IIOAOKEHHE
3akpenareHo u B Koucturynuu PA: "Ka>XABIU AAS BOCCTA@HOBAEHUS CBO-
UX HapyLIeHHBIX [IPaB, & TaK’Ke BBLIACHEHUS OOOCHOBAHHOCTHU INIPEAbBSIB-
AEHHOTO eMy OOBMHEHUsS HMeeT INpaBO Ha NYOAWYHOE pPACCMOTPEHHEe
CBOETr0O AeAd B pa3yMHBIE CPOKU HE3aBUCUMBIM M O€CIPHUCTPACTHBIM CY-
AOM B YCAOBUAX paBeHaTBa, C COOAIOAeHHEM BCceX TpeOOBaHUM CIIpaBeA-
auBoctu" (4. 1 crt. 19).

Ccrlnasich Ha TOAOXKEHHe O IpaBe Ha CIpaBepArBoOe Pa30upaTeAbCTBO,
CTAHOBUTCS OUEBUAHBIM, UTO PeaAmM3aliyis 3TOTO MpaBa IIPeAlloAaraeT coo-
AIOAE€HTE DPSAQ OOCTOATEABCTB, KAKOBBIMU SBAGIOTCA "HE3aBHCHUMBIN CyA',
"OecnpuCTpacTHHIU Ccya'', "B yCAOBHIX paBeHaTBa', "cobAropeHme Tpebo-
BaHUM CIIpaBepAUBOCTU", "pa3yMHBIN CpoK”, "IIyOAMYHOEe pacCcMOTpeHue'.
[MTpuyeM U3 CKa3aHHOTO TaK’kKe CTAHOBUTCS SICHO, UTO IIPaBOCYyAUEe BO3MOXK-
HO TOABKO M TOABKO IIPM COBMECTHOM M OAHOBPEMEHHOM HAAWMYUU BCEX
YKa3aHHBIX OOCTOITEABCTB. B 3TOU cTaThbe 0OpaTUMCS K IOHATHUIO "ITyOANY-
HOe paccMoOTpeHwue".

EcTecTBEeHHO BO3HHMKAET BOIIPOC, YTO IIOAPA3yMeBaeTCsl MOA IOHATHEM
"mybAnuHOe paccMoTpeHue"? [lepBBI OTBET, KOTOPHIM PO’KAAETCS B CBH-
3W C 3TUM BOIIPOCOM - OTKPBITEIE CYA€OHEBIE 3aCE€AQHUS, O3HAydaroljue, 4To
B 3TUX 3aCEAQHUIX MOJKET y4aCTBOBATh (IPUCYTCTBOBATh) Ka’KABIU. KcTa-
TH, IO 3aKOHOAATEALCTBY PA TrAacHOCTH pacCMOTPEHUT AeA B OCHOBHOM
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CBOAUTCS K OTKPBITHIM 3acepaHudaM (cT. 20 CyapeOnHoro kopekca PA, ct. 8
I'pakp@HCKOIO IIPOIECCYarbHOIo Kopekca PA, cT. 16 YroaoBHO-IIponeccy-
aarpHOTO Kopekca PA, m. 5 cT. 5 u cT. 22 3akoHa PA "O KOHCTUTYyIIMOHHOM
Cyae").

OAHaKO TAACHOCTh HEBO3MOJKHO 00eCIedYUTh TOABKO MOCPEACTBOM OTKPHI-
TBHIX 3aCeAaHHM, TaK KaK OHa MO CBOEMYy XapaKTepy m oObeMy Ooaee 00-
mas U OOBbEMAIONIASA U IIpEAlloAaraeT OOAee HEIIOCPEACTBEHHOE U IAyOo-
KO€e B3aMMOOTHOIIIEHHNE C OOIIeCTBOM, MAKCUMAABHO BO3MOKHYIO ITPO3Pay-
HOCTB, UTO A@eT OOIIeCTBY BO3MOKHOCTh HEIIOCPEACTBEHHO BHUKHYTH B Aa-
OVPUHT MPABOBBLIX BOIPOCOB M CPOPMHUPOBATHL OOIEeCTBEHHOE MHEHUe.
AAs TOAOOHOT'O IIPEACTABAEHUS OCHOBAHUEM CAYKUAT KOHBEHIIMS O 3alllu-
Te IIpaB YeAOBEKa M OCHOBHBIX CBOOOA, (BTOPOE IIPEANOKEeHNe TIepBOM Yac-
™ cT. 6) u Konctutynusa PA: "3 cooOpa>keHUU 3aliUThl OOIEeCTBEHHOU
HPaBCTBEHHOCTH, OOIIeCTBEHHOTO MOPIAKA, TOCYAAPCTBEHHON Oe30TacHOoC-
TH, AWYHOMN >KU3HU YYACTHUKOB CyAeOHOIO IIpollecca MAW MHTePecoB IIpa-
BOCYAMS y4YaCTHe IIPEeACTaBUTEAEU CPEACTB HMH(popManuu U OOIeCTBEH-
HOCTH B XOA€ CYAeOHOTO pa3zObUpaTeAbCTBA UAM OAHOM €T0 4acTH MOYKeT
OBITH 3amperlriero” (4. 2 cT.19).

IMpuBepeHHas cChIAKA (PAKTUYECKM PACKPBIBAET COAepKaHWe TTOHATUS
"IIyOAMYHOEe paccMOTpeHHue", AeAasl aKIeHT He Ha OTKPBITOCTh CyAeOHBIX
3aCEAQHUN (4TO caMO CODOOM IIOAPA3yMeBaeTcCs), a Ha ydacTue B 3THUX 3ace-
DAHUIX TIPEACTaBUTEAEN CPEeACTB HMH(popManum m oOIjecTBeHHOCTU. Ko-
HEYHO, MOJKHO IIpPeAIIoAaraTh, UTO €CAU B CYA€OHBIX 3acepaHusIX MOKeT
Y4acTBOBATh Ka’kXABIM, TO 3TO 3HAUYUT, UYTO y4acTHe KaKoro-Aubo IIpeAcTa-
BUTEASI CPEACTB MH(pOPMAalVM MAW OOIIeCTBEHHOCTH He 3allpeljaeTcs U
0co0O0 yKa3bIBaTh Ha 3TO HeT HeoOxopmMoOcCTH. OAHAKO, MBI CUMTaeM, OO-
Aee TOTO - YBepeHBI, 4YTO MOTPeOHOCTh B 3TOM HE TOABKO €CTh, HO 3TO M
HeOOXOAUMOCTb, U 3TO OOCTOATEABCTBO OOYCAOBAEHO TOM POABIO CPEACTB
nH(popManuy, KOTOPYIO OHU HUMEIOT B AEMOKpaTU4YeCKoM oOIecTBe. B
CTPaHaX, MPOIIEAIINX AAUTEABHBIM 3Tall PA3BUTHS AEMOKPATHH, B 3TOM,
MOJKeT OBITh, 1 HEeT HeOOXOAMMOCTH, TaK KaK B 3THUX CTpaHax CBOOOAA
CpeACTB MH(OpPMAIMKU B AOCTATOYHOMN CTeIleHW COCTOSAACh, OCO3HAaHAa CBO-
0opa caoBa U B o01IeM c(hOopMUPOBAAOCH TPA’KAQHCKOE OOIIEeCTBO, TOTAA
KaK B CTPaHaX, HaXOAAIINXCSA B MEPEXOAHOM IIEPUOAE, TAE €llle He yTBep-
DUAVCH IIEAOCTHBIE AeMOKpaTHUYeCKHe MOPIAKY, TA€ He Ha AOAJKHOM YPOB-
He OCO3HAaHQ, OlleHeHa U yTBep>kKAeHa CBOOOAA CPeACTB MHGOpPMAIUU U He
CO3AAA0CH I'PA’KAQHCKOE OOIIIeCTBO, YKa3aHue Ha ydacTue IIpeACTaBUTenel
CPeACTB MH(poOpManuu u OoOIlIeCTBEHHOCTH BOBCE He "PacTOYUTEABHOCTH'.
Kpome Toro, yKazaHue Ha Ba>KHOCTb U HEOOXOAMMOCTEL y4acCTHS IIPEACTa-
BUTeAeM CPeACTB UH(GOpMauu U OoOIeCTBEHHOCTH OAHOBPEMEHHO CTaHO-
BUTCS CIIOCOOOM pearr3anuy MyOAMYHOCTU CypAeOHOTO pa3OupaTeAbCTBa.

Tak uau mHaue, Koncturynus PA BhICKa3ara CBOe OTHOIIEHUE, U, CAEAO-
BaTEABHO, 3TOMY HEOOXOAMMO CAeAOBaTh. Ha ypoBHe 3aKOHOB "IIyOAMYHOE



paccMoTpeHHe" IIpeAlloAaraeT ONPeAEAeHHYIO CTelleHb oOeclieueHus I1yo-
AMYHOCTH, HO AOCTAQTOYHO AU 3TOTO AASL OOeclledeHMus UCTUHHOU IIyOAnY-
HOCTH, W BOOOIIe, 3a4eM OHa HEOOXOAWMMA MPU OCYIIECTBAEHUU IIPABOCY-
puga? MBI cuuTaeM, 4TO OTBET Ha BOIIPOC BBEITEKAET M3 YIOMSAHYTOU B
Konctutynuu PA 1 Me)XXAYHApPOAHBIX AOKYMEHTaX Ba’KHOCTH ydacTUd
peACTaBUTEAEN CPEACTB MHAPOPMAIMM U OOIeCTBEHHOCTU Ha 3aCeAaHU-
ax. To eCTb Ta Ba’)KHOCTh, UTO CBOOOAA CPEACTB MH(pOpMAIMKU oDeclieun-
BaeT HOpPMaAbHOE pa3BUTUE AeMOKpaTudeckoro obimecTBa. CBobOopa
CpeACTB MHGpOPMaIUU AdeT BO3MOJKHOCTb yCTAHABAWBATH B OTHOILIEHUM
UMEIOIINX MeCTO COOBITUU B OOIIEeCTBE, B YAaCTHOCTHU PA3HBIX AEWCTBUU
BAQCTEM, pPeaAbHBIU TPa’KAQHCKUU KOHTPOABL: OCBEAOMAEHHOE OOIIEeCTBO B
dopMe OOIIeCTBEeHHOTO MHEHUS pa3pabaThiBaeT CBOe OTHOINEHUWE U IIPOo-
siBAsieT ero. [IpuueMm o6IlllecTBeHHOe MHeHHNe OpeBpaliaeTcs B CPEACTBO
KOHCTUTYIIMOHHOI'O OrPAaHUYEeHUS BAACTEHN, B TOM YHCAE CyA€OHOU BAACTH.
CKka3aHHOE OTHOCHUTCS TaK’Ke K YUACTUIO IIPEeACTaBUTEAEN OOIeCTBEHHOC-
T B CYA€OHBIX 3acepaHUIX. XOTd 3AeCh ellle eCTb HeOOXOAMMOCTh YTOY-
HUTH CMBICA U 3HaueHUe MOHSITHUS "TpepcTaBUTeAM obOmlecTBa’. Ha camom
AU AeAe B 3TOM CAydYae UMeeTCs B BUAY AIOOOM UeAOBeK, IIOTOMY YTO OH
caM mo cebe KakK MHAWUBUA OAHOBPEMEHHO SIBASIETCS YA€HOM OOIllecTBa U
KaK TaKOBOY, HAXOAACh B CYAeOHOM 3acepaHUM, IIpeBpalllaeTcd AU B
npepcTaBuTeAsd obmjecTBa? CUMTAO, UTO NOAUEPKHYTOE B YKa3aHHBIX AO-
KyYMEHTax IIOHATHE "IIPeACTaBUTEAN OOIecTBa" MCIIOAB30BAHO HE B 3TOM
CMBICAE, @ UMEEeTCS B BUAY HACTOAIlee TPa’KAAHCKOe 00IeCcTBO, TAe cop-
MHUPOBAAUCH U AENCTBYIOT OOIIIeCTBEHHBIE OOBEAVHEHHUSI Pa3HOTO TOAKA
(obI1lecTBeHHBIE, HeIpaBUTEALCTBEHHBIE OpraHu3aliu, opMarbHBIE U
HedOopMaAbHBIE ABUXKEHUS M T.A.), TIOAUTHUYECKHE, 3KOHOMUYECKUe, KO-
AOTHYECKUeE, CIIEeIUAaAN3UPOBAHHEIE, AIOOUTEABCKHE U TOMY IIOAOOHEIE OP-
raHU3aluu U T. A. TO ecTh "IpeacTaBUTEAU OOIecTBa' 3TO MpeACTaBUTe-
AV UMEHHO TIePeYUCAEHHBIX OObepAUHEeHUM U opraHm3allui, KOTOphle, uC-
XOAS U3 MHTEPECYIOIINX UX IPOOAEM, MOT'YT CTaTh 'IPEACTAaBUTEAIMU 00-
mecTBa" M y4aCTBOBATh B CYAEOHBIX 3aCEAAHUAX, OAHOBPEMEHHO HMesd
BO3MOJKHOCTb IIPEACTABUTH CBOU TOUYKU 3pEHUS OOIecTBY, obecleumnBas
TeM CaMbIM HACTOSAIIYIO IIYOAWYHOCTb. B 3aBUCHMMOCTH OT TOTO, KakKOH
BOIIPOC OOCY’>KAQeTCs B CyAe, KaKOM crnop OypeT pelarbcs, B CyAeOHOM
3aCeAQHUN MOTYT YY4aCTBOBATh NMPEACTABUTEAM PA3HBEIX CAOEB OOIIECTBQ,
pa3HBIX 00IIeCTBEeHHBIX opraHu3anuii. Cka>keM, eCAl B 3acepanuu KoHc-
tuTynuoHHoro Cypa oOcy’KApaeTcsa OTHOCAIIMMCS K BbEIOOpaM BOIIPOC, B
5TOM 3aCeAaHUN MOIYT IIPUCYTCTBOBAThH KaK IIPEACTAaBUTEAN CPEACTB WH-
dopManuy, KOTOpPble MOI'yT CBOOOAHO, 0e3 KaKoro-auOo OrpaHWdYeHUSd
TIOCPEACTBOM 3TUX CPEACTB MHGPOPMAIIUM BBICKA3bIBATH CBOIO TOUKY 3pe-
HUS, TaK U IIPEeACTaBUTEAU IIapTUY, WHTEPeCYIOUINXCSA IIPAaBOBBIMU, IIOAU-
TUYECKUMU (M30MpaTEABHBIMU) BONPOCAMH, NPEACTABUTEAM OOIeCTBEH-
HBIX OPTaHU3AIMM (CKakeM, OCYIIEeCTBALIOIINX HAOAIOAATEABHYIO, ITPABO-
3alIUTHYIO MUCCHIO), KOTOpPble TaK’Ke MOTYT BBICKA3aTh CBOIO TOYKY 3pe-
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HUS He TOABKO IIOCPEACTBOM OOBIYHBIX CPEACTB MH@OpPMALUM, HO U Hayd-
HBIX, CIIEIIaAN3MPOBAHHLIX KYPHAAOB U IIepUOAUYECKOM nedaTu. UTo Ka-
CaeTcd KOHKPETHO IIPAaBOCYAUS, TO B YCAOBUAX TPAa>XAAHCKOTO KOHTPOAS
HE3aBUCUMBIU CyA He MOJXKET B XOA€ PacCMOTPeHHus 'mpepaTh 3a0BEHUIO"
00Cy>XA€eHHBIe BOIIPOCH], UTHOPUPOBATH KaKHWe-AHUOO BBIIBAEHHBIE AETAAH,
Kakue-anbo "MeAkue" AOKa3aTeAbCTBA W IPUHUMATH CBOEBOABLHEIE, HEO-
OOCHOBAHHBIE pEIIEHU.

KpoMme ykazaHHOrO, Ba’KHO TaKKe TO OOCTOATEABCTBO, YTO OOIIECTBO, IPU
y4aCcTHUU TPEACTaBUTEAEM CPEACTB MHQPOPMAIMU U OOIEeCTBEHHOCTH, IO
CYIIEeCTBY CTAHOBUTCS YUYaCTHUKOM CYAOIPOM3BOACTBA, ¥ OAATOAAPST 3TOMY
MTOBBINIIAETCS TTPAaBOCO3HAHWE AIOAEM, 3HaHWe 3aKOHOB, YTO, B CBOIO OdYe-
peAb, VIUT YAEHOB OOIIleCTBa yBa’kaTb 3aKOH. B pesyAbTaTe, IO OTHOIIIe-
HUIO K CYAY U K CyA€OHOM BAACTH B IeAOM POpPMUPYETCS aTMocdepa Ao-
Bepusd. AoOGaBUM TakK)ke, YTO, B KOHIIe KOHIIOB, 6€3 COOTBETCTBYIOIIETO
YPOBHS IIPABOCO3HAHUS He MOXKET OBITh ITPaBOBOTO I'OCYAAPCTBA.

OTHOCUTEABHO OOCY’>KAQEMOTO BOIIPOCA MOJKHO CAEAAThH CAeAyIolllee 3aK-
ArOueHHe: 3akpenreHHoe Korcturynuerr PA moaokeHue 00 ‘“yuacTuu
IIPEeACTaBUTEAEU CPEACTB MHMOPMALUU U OOIEeCTBEHHOCTH B XOAE CyAeD-
HOTO pa30uparenbCcTBa' OAHO3HAUHO OOS3BIBaeT COOAIOAATH ITYOAWYHOCTH
paccMOTpeHHus B IINPOKOM CMBICAe cAoBa. CAepOBaTeAbHO, KaKoe-AuOO
MEUCTBUE, OTpaHUYKBalOIee rapaHTupoBaHHyio Koncrurynuein PA  “cBo-
00Ay CPeACTB MHPOPMAIMU M UHBIX WH(OPMAIIMOHHBEIX CPeACTB" (CT. 27)
IIOABEPraeT ONACHOCTH He TOABKO AeMOKpAaTH4deCKOe Pa3BUTHe OOIeCTBa,
B IIeAOM, HO M, B YaCTHOCTH, CYIIeCTBOBaAHHe HEe3aBHCHMOI'O CyAd U OCY-
IIeCTBA€HUE IIPABOCYAUS.

B obmieM, ucxoas U3 AOTMKM YKa3aHHBIX AOKYMEHTOB, MO>KHO YTBEP’KAATh,
YTO IIyOAWYHOE pacCMOTpeHUe B CBOEM HEIOCPEeACTBEHHOM COAep KaHUHU
MOJKET OCYIIIECTBUTHCSA B TOM CAydae, KOTAA eCTh CBOOOAA CAOBA, CBOOOA-
Has AeITEeAbHOCTH CPEACTB MHMOPMAIUU U KOTAQ, IO CYIIeCcTBY, cOpMU-
POBanOCh I'pa’kpAaHCKOE OOIITEeCTBO.

SUMMARY

In this article the author touches upon the problem of interrelation of judi-
cial power and the society. The author states that from the interpretation
of the theses on fair trials it becomes clear that the realization of the law
presupposes the provision of some circumstances such as, for example,
the public trial. According to our Constitution, public trial is limited to



open court sitting, though it is more inclusive, and general in its nature
and size. This thesis is confirmed in the Declaration of Human Rights and
in the European Convention on Human Rights. From the interpretation of
these theses it is deduced that public trial refers not only to the open
court sitting, but to the participation of the Mass Media and Public rep-
resentatives. The freedom of press gives an opportunity to establish a real
civil control over public events.

The fact of the public representatives' participation is important in the
sense that members of different public units gain the opportunity of
expressing their point of view in public thus providing real publicity.
Actually, the public becomes a participant of the court procedure and thus
people's legal consciousness and the level of law awareness is increased.
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THE POSITION OF THE CONSTITUTION
IN THE DUTCH JUDICIARY

HERMAN VAN DER MEER
President of Tribunal of Haarlem, the Netherlands

Introduction

If I am well informed this is the first time that someone from the
Netherlands has the privilige of adressing one of the Yerevan International
Conferences. This is the result of a visit of one of the boardmembers of my
Court, Mr. Takvor Avedissian, to the Constitutional Court of Yerevan ear-
lier this year. He is of Armenian origin and proud to visit the land of his
ancestors. In Holland he is the chairman of the crimininal sector of the
District Court of Haarlem, of which I am a president. It is the fourth largest
court in the Netherlands: over 150 judges and almost 500 collaborators. We
are both very honoured with our invitation to this conference. As I am not
a constitutional specialist I will not fatigue you with a theoretical thesis on
fundamental constitutional values. I will nevertheless try to inform you on
the position of the Dutch constitution in the daily practice of the Dutch
judiciary.

The Dutch constitution although almost 200 years old, is neither very
important, nor even well-known in public life. [The Dutch government
wants to end with this impopularity and unawareness by a series of
advertisements in the Dutch media, although scientific research shows
that such measures are highly ineffective]. The most recent item in the
public debate on the constitution refers to the inclusion of animal rights
in the constitution: the right to be treated in reflection of human dig-
nity.

So you might say that the position of the Netherlands in constitutional
matters is quite different from that of many other democratic countries. I
may refer to the outcome of the Dutch referendum on what was called the
European Constitution (the people voted against the coming of such a con-
stitution, which is so remarkable, considering the role a constitution it is
expected to have).

There are two reasons why their position in constitutional matters makes
the Dutch special:

1. the absence of a constitutional court and



2. the content of Article 120 of the Dutch constitution which says: 'It is
forbidden for judges to review laws and treaties on a contradiction with
the constitution’.

So on one side there is no Dutch constitutional court to adress for questions
on constitutional matters in the cases brought for Dutch judges and on the
other side it is forbidden for the Dutch judges to put aside any article of
any law on the basis that it contradicts to the content of the constitution.

The question might raise how such a stunning situation is possible in an
old democracy with a constitutional tradition of almost 200 years. There
are several explanations possible.

One of them is the relatively stabile political climate in the Netherlands in
the last century, when the need for correction of unconstitutional laws is
rare.[This stabile political climate was shocked recently, when we were con-
fronted with political murder of a potential prime minister, as well as an
enormous growth of new political parties representing dissatisfied citizens.]
In the current system of checks and balances between the powers of State
in the public opinion there was no sense of urgence about the impossibili-
ty to constitutional review of laws that had vast majorities in Parliament and
society. No task was foreseen for judges. It was up to Parliament to consid-
er whether a law contracted to constitutional rights. But it seems that the
trust in politicians is diminishing, while the confidence in judges is stabile.

The second explanation is that the review of laws given by the democrat-
ically elected Parliament was said to be widely preferable above the review
by judges, appointed for life without democratic influence. This explana-
tion was until recently supported by the major political parties. In recent
years the relations between politicians and the judiciary have become less
harmonious than before.

Politicians (including even the minister of Internal Affairs) publicly criticise
sentences in criminal procedures and suggest that judges are too mild and
ask for harder punishment. This leads to irritation in the judiciary, which
is sometimes even shown in their sentences. On their side politicians open-
ly speak of their irritation on judges interfering with their political objec-
tives through sentences where the authorities are being corrected. The
conclusion might be that the relations between politics and judiciary
recently have become more complicated than they were decades before.

The third explanation is that the Dutch system does know an "a priori”
review of laws on violation of constitutional rights. Parliament is advised a
priori by the Council of State. Within Parliament especially the First
Chamber (the “Chambre de reflection” as it is liked to be called) is
suposed to consider the constitutional aspects of new laws. But the dimin-
ishing amount of lawyers in Dutch Parliament and the growing necessity
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of political compromises are said to lead to lesser influence of juridical
remarks of the Council of State, that are sometimes also seen as objections
of a more political nature. It is likely that the influence of “a priori" review
is diminishing. It is also obvious that in a complex society it is impossible
to foresee if a law might theoretically violate anyone's constitutional rights.
The complex more society gets the less the role of a priori review will be.

Last but not least it is of course the possibility of review on treaties as the
European Convention of Human Rights and EU regulations that diminish-
es the sense of urgence on a review on the Dutch constitution. The consti-
tution itself makes a direct effect on treaties possible, but only if the arti-
cle is suitable for direct effect.

In this changing climate a few years ago the debate on constitutional review
intensified as a left-winged politician proposed to change Article 120 of the
constitution. Her proposition did not concern the founding of a Constitutional
Court, but introduced the possibility for every judge in every legal proceed-
ings to review laws on the classical constitutional rights. Referring to the the-
sis of Ms. Groppi on the Italian situation, the first three phases she mentioned
were passed and the task to implement constitutional rights in cases brought
before them would be directly given to every Dutch judge.

This proposition to change Article 120 of the constitution was supported
by the 2/3 majority of the Second Chamber, necessary as the first step for
changing the Constitution. The Dutch constitution can only be changed
with a 2/3 majority in the Second and in the First Chamber of Parliament,
but only after a new Second Chamber also supports this change of the con-
stitution with a 2/3 majority. So a change of the constitution always needs
to wait for new general elections for Parliament.

The result of this system is that changing the constitution is a long and dif-
ficult way and it needs a broad and lasting support in Parliament.

In this case the First Chamber (the “Chambre de reflection”) had, in the
first term, severe doubts about the proposition to change Article 120 of the
constitution.

One of the important issues in the debate is the increasing risk that the
judiciary gets a more political role. Nowadays judges are increaslingly
screened by groups of dissatisfied civilians for their social and political
background. If judges get a more political role this will emerge the risk
that some judges or even in the end the complete judiciary will be said to
have political commitment or even prejudice. This might endanger the
large confidence in the judiciary that is still present nowadays.

The current situation is that the First Chamber waits for the answers on
their many questions. This situation has not changed for 1,5 year, so it is
uncertain whether this proposal will pass the First Chamber. After that it



has to wait for new general elections for a new Second Chamber, that has
to support the proposal with a 2/3 majority. These elections are not fore-
seen for the next three years.

PE3IOME

Hecmorpa Ha 1O, uto Koucturynum ['oaranpuu moutu 200 AeT, oHa He
CTOABb Ba’KHa M 3HauuUMa AAS oO1fecTBa. [To3unusa HupepAaHAOB B KOHCTU-
TYIIUOHHBIX A€AaX OTAMYAETCS OT APYTUX AeMOKpaTU4YeCKMX CTpaH. ABa
CAEAYIOIIUX OOCTOSATEABCTBA AeAdroT KoHcTUTynuio l'oaraHAUMM OCOO€EH-
HoU. Bo-nepBrIX, orcyrcTBUe KoHcTUTyIImOHHOrO Cyaa, @ BO-BTOPBIX, 3aK-
pennreHHOe B cTaThe 120 KoHcTuTymuu 'oAraHAWK ITOAOKEHUWE O TOM, YTO
“cyAbSIM 3ampellaeTcd IepecMaTPUBaTh 3aKOHBI M COTAAQIIEHUdd, Aa’Ke B
CAy4Yae HUX InpoTuBopeuus KoHcturynuu."

BosHukaeT BOMpPOC, BO3MOKHA AWM TaKas CTpaHHAas CUTyaldsi B CTpaHe C
AOBOABHO AABHUMH KOHCTUTYLIMOHHBIMU TPaAUIUSAMU M AeMOKpaTuein?
EcTb HeCKOABKO OOBgcHeHUU 3TOMYy. OAHO M3 HUX - 3TO AOBOABHO CTa-
OmabHaAs obcTaHOBKa B HuaepaaHAaX 3a ITOCAEAHWM BeK, KOTAA ITOUTH He
OBIAO HEOOXOAMMOCTU B M3MEHEHWHW HEKOHCTUTYIIMOHHBIX 3aKOHOB. CUu-
TaThb 3aKOH COOTBGTCTBYI—OH_H/IM A1 HeCOOTBeTCTBYIOH_H/IM KOHCTI/ITYLII/II/I
SIBASIETCSI TIPaBOM [lapaaMeHTa, OAHAKO AOBepHe K IMOAUTUKAM ITOCTeIeH-
HO MCYe3aeT, HO OCTAeTCsI AOBepUe K CYABSIM.

Bropoe o0BsICHEeHUE 3aKAIOUAeTCSI B TOM, YTO IepecMOTp 3aKOoHOB [lapaa-
MeHTOM, M30paHHBIM Ha AEMOKPATUYeCKON OCHOBe, Ooaee IIpeAlOYTUTE-
A€H, 4yeM TOYKa 3peHHs CyAel, KOTOpble U30paHbl IIOKU3HEHHO, HO He Ae-
MOKpPAaTHUYeCKUM IyTeM. OTO OObICHEeHUEe A0 IIOCAEAHETO BPeMeHU II0OAAEP-
>KUBAAOCH OCHOBHBIMHM ITOAUTHYECKUMU MapTUAMH. [IOAUTHMKHM, BKAIOYAs
MHUHUCTPA BHYTPEHHUX AeA, TYOAMYHO KPUTHUKOBAAU IIPUHATHIE TIO0 YTOAOB-
HBIM AeAaM IIOCTAaHOBAEHUS, OOBUHSAA CYA€H B U3AUIIHEN MATKOCTU U Tpe-
Oys1 OoAee CypOBBIX HakKa3aHUU. MIMEeHHO MO3TOMY OTHOIIEHUS MEXKAY IIO-
AUTUKAMU U IOPHUCTAMU B IOCAEAHEe BpeMS 3aMEeTHO YXYAIIUAUCH IO CPaB-
HEHMIO C TeM, KAKMMU OHU OBIAM AECATH AET Ha3aA.

TpeTbe OOBsICHEHNE COCTOUT B TOM, YTO B TOAMAHACKOM CHCTEMe IIlepecMOoTp “a pri-
ori" 3aKOHOB OTHOCHUTEABHO HapyllleHrs KOHCTUTYLIMOHHOIO IIpaBa I'ocypapcTBen-
Heli Coset coBeryet [lapaameHTy.

KOoHCTUTYLIIMOHHOCTE HOBBIX 3aKOHOB B [lapAraMeHTe ycTaHaBAuBaeT [lep-
Bag [Tanara.
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Let me on behalf of the Constitutional Court of Croatia extend my sincere
regards to the justices of the Constitutional Court of Armenia, academics,
specialists and justices participating at this conference, guests and dele-
gates. It is a pleasure for me to participate at such a conference which
provides an opportunity to exchange experiences and views with other
participants. I prepared a speech to give some reflections on the principal
values of the Croatian Constitution concerning the guarantee and protec-
tion of basic human rights and freedoms and their implementation in its
norms.

The Constitution of the Republic of Croatia expresses the importance of
the guarantee of fundamental rights and freedoms. Following some mod-
ern European constitutions concerning the regulation of individual rights
and freedoms (personal rights, political rights, economic, social and cultur-
al freedoms), Article 3 of the Constitution prescribes what such basic val-
ues are.

Article 3

“Freedom, equal rights, national equality and equality of genders, love of
peace, social justice, respect for human rights, inviolability of ownership,
conservation of nature and the environment, the rule of law, and a demo-
cratic multiparty system are the highest values of the constitutional order of
the Republic of Croatia and the ground for interpretation of the
Constitution.”

The meaning of these values is the following:

- freedom, as the basic right of each individual in a democratic political
system,

- equal rights, as the equality of all people before the law regarding the
protection of their rights and freedoms,

- national equality, as the basis of a democratic national state that does
not discriminate but that protects national minorities,



- equality of genders, as an ideal of the democratic order, that has still
not been completely realised,

- love of peace, as the traditional orientation of the Croatian state, that
in effect does not exclude the right of defence against aggression or
taking part in international peace making and peace keeping actions,

- social justice, as the basic concept of a social state that protects the liv-
ing conditions of all citizens, no matter what their social position,

- respect for human rights, as the basis for the operation of state and
other bodies, but also as the basis for relations among individuals in
the state,

- inviolability of ownership, as the basic foundation for entrepreneurial
liberties and a free market economy,

- conservation of nature and the environment, as one of the key issues
of sustainable development in the contemporary world,

- the rule of law, as the ideal of the concept of constitutionalism and the
basic principle underlying relations between government and gov-
erned,

- a democratic multiparty system, as a guarantee of freedom and reali-
sation of basic constitutional principles.

The majority of these concepts is precisely reqgulated by the Constitution
that guarantees particular human rights and freedoms. However, the pro-
visions in Article 3 serve as the basis for the interpretation of other consti-
tutional norms, and at the same time as a directive to the legislator when
regulating certain rights and freedoms. The Constitutional Court, after
some doubts, has taken the position that the basic constitutional principles
mentioned do not make the basis for protection by the constitutional com-
plaint, but ought to be considered when they are connected to other guar-
antees of rights and freedoms. These basic constitutional values must also
come into consideration as orientation for judges when deciding in actual
cases because courts, under Article 117 of the Croatian Constitution,
administer justice according to the Constitution and law.

These basic principles best suggest how the protection of human rights
cannot be excluded from the other basic principles of constitutional law
and depend on an adjusted application of the whole system. That is to say,
the protection of human rights is inseparable from the development of
democratic political institutions, an independent judiciary, and generally
from the rule of law, which summarize constitutional norms as the highest
values of the constitutional order.

Prohibition of discrimination in exercising rights and freedoms

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

265



266

MARIO JELUSIC. CONSTITUTIONAL COURT OF THE REPUBLIC OF CROATIA

The basic legal principle of the equality of all people, Croatian citizens as
well as foreigners, in exercising their rights is well regulated in the
Constitution. Article 14 of the Croatian Constitution prohibits any discrim-
ination among people no matter on what basis, and is statutorily formulat-
ed as follows: Everyone in the Republic of Croatia shall enjoy rights and
freedoms, regardless of race, colour, gender, language, religion, political or
other belief, national or social origin, property, birth, education, social sta-
tus or other characteristics. The guarantee of equality before the law is not
restricted to Croatian citizens only but protects all people on the territory
of the Republic of Croatia. This is additionally emphasized in the second
paragraph of the same article: All shall be equal before the law. All citi-
zens of the Republic of Croatia and aliens shall be equal before the courts,
government bodies and other bodies vested with pubic authority, which is
reqgulated by Article 26.

It must be kept in mind that this does not mean that all people have the
same rights in everything. It is obvious that the rights of children and
minors differ from the rights of adults, and political rights of aliens differ
from the rights of citizens. Women are not obliged to do military service
in peace time, and they retire earlier than men, etc. But, they are all equal
before the law and none of them may be put in a weaker position regard-
ing the exercise of their constitutional rights, on whatever basis mentioned
in this article of the Constitution. This article means that there can be no
discrimination among people on the basis of the characteristics mentioned
in Article 14, or any other characteristics.

National rights and the protection of national minorities

The democratic constitutional order is based on the rule of the majority,
within the framework of constitutionally established limits to that rule in
order to protect various minorities. Protection of minorities in nationally
mixed political communities is essential for their democratic position and
survival. This protection requires correction of the system based on foster-
ing the individual rights of citizens as individuals, which is supplemented
with certain collective rights that belong to members of certain communi-
ties as a whole.

Equality of genders

The question of substantial discrimination against women in their use of
various rights, such as equality to men in rights of labour, education, equal
treatment and social security, is still a problem in the contemporary world.
The General Assembly of the UN adopted in 1979 the Convention on the
Elimination of All Forms of Discrimination against Women, which entered
into legal force in 1981.



The problem exists in Croatia as well. While working on the Constitution
of the Republic of Croatia, it was considered that the principle of gender
equality was included in the constitutional principles of equality before the
law and the prohibition of the discrimination. This is why this issue was not
emphasized in the Constitution of 1990. Later developments and the work
of human rights activists, especially those for women's rights, proved that
this was not sufficient and that there had to be additional constitutional
and legal guarantees that would enable action both by the state authori-
ties and civil society to achieve a long term programme for the elimination
of discrimination against women. The principle of gender equality was
included in the list of the basic values of the constitutional order of the
Republic of Croatia by the constitutional amendments of 2000. The law on
the equality of genders adopted in 2003, together with other laws, make it
possible to implement the basic constitutional principle by laying down
several norms for the elimination of the existing discrimination against
women in the Croatian society. Equality of genders is prescribed by Article
5, "Equality of genders means that women and men are equally present in
all areas of public and private life, having the same status, equal possibili-
ties as well as equal benefit of results achieved."

Anyone can appeal to the ombudsman for equality of genders if this law is
violated, regardless of whether he or she is personally affected, except if
the injured party is strictly against it. The ombudsman for equality of gen-
ders is allowed to warn, to propose, and to give recommendations.

Limits to the exercise of rights and freedoms

There are limits to the exercise of guaranteed rights by individuals or
groups. The equal rights and freedoms of other people, as well as common
interests of the people in the political community, require limits to the
exercise of rights and freedoms. These limits must be established because
certain rights are in conflict with one another and individual rights may not
be misused to cause damage to others. The decision concerning such lim-
its cannot be left to the free decision of bodies vested with public powers,
but must be regulated by law. The exercise of rights and freedoms can also
not be left to the will of any individuals. Constitutional rights regulated by
laws, sometimes even against the selfish interest or will of individuals, have
to assure the equal protection of other people's interests, as well as the
interests of the political community and state. In fact, every legal regula-
tion means restricting the abstract absolute freedom of the individual. A
political community is always created to assure security and freedom.
Sometimes one can limit the other, and this is why the exercise of consti-
tutional rights should be regulated by the law.

Declarations of freedoms and rights emphasize that human rights are lim-
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ited by the same rights of other citizens and the common interests of the
political community. Therefore individual rights are not absolute but sub-
ject to the limits that arise from the fact of common living in a certain area:
taking into consideration the same rights of other individuals and the com-
mon interests of the community in which we live. The essence of this prob-
lem was expressed by the Justice of the American Supreme Court O. W.
Holmes as follows: It is true that the 1st Amendment protects the freedom
of speech, but without doubt this does not mean that it protects somebody
who in a crowded and dark cinema, in the middle of the performance, with-
out reason shouts "fire!"

In the American tradition setting the limits has been conferred on the inde-
pendent judiciary, which by its decisions with the strength of precedent
reacts to individual cases creating, in a long-term process, limits to the
exercise of rights and freedoms, or perhaps changing them and establish-
ing new limits or widening the areas of individual freedom.

In the continental European legal tradition the importance of laws as gen-
eral rules is always accentuated, which make the criteria for limiting rights
and freedoms. But this does not mean that the judiciary has no role or that
it is not important. In first place, the enormous jurisprudence of the
European Court of Human Rights is relevant. And in a single country,
there is the great importance of the constitutional court that establishes the
meaning of constitutional rules, both when it expresses judicial review of
laws and other regulations, and when it secures the protection of individ-
ual rights deciding on a constitutional complaint.

Both systems bring certain dangers. The legislator may neglect the spirit
of the constitution and the totality of relations that it regulates, changing
the meaning of constitutional guarantees.

The basic criteria for limits in the area of human rights and freedoms are
given in the Croatian Constitution (Article 16), they can only be made by
laws and are the following:

- protection of other people's rights and freedoms,
- protection of the legal order,

- protection of public morality,

- safequarding health.

Article 50 of the Croatian Constitution gives additional criteria for limiting
the freedom of enterprise and property rights:

- protection of the interests and security of the Republic of Croatia,

- protection of nature and the human environment, and



- safequarding the health of people.

We consider that the criteria in Article 16 of the Constitution: other peo-
ple's rights and freedoms, the legal order and safeguarding health are not
questionable, provided that they are correctly interpreted. The legal stan-
dard of "public morality"” is difficult to define precisely and the legislator
must certainly recommend low key interpretation, as understood by the
majority of the population.

The criteria in Article 50 allow enough space for the legislator to restrict
or prohibit an entrepreneur's or other economic activities that would
endanger the protected values. As an example: the freedom of enterprise
does not protect the import of tanks and explosives, because this would
endanger state security and many other rights. Natural resources are under
the special protection of the state and the measures of environmental pro-
tection are laid down in laws. It is not permitted to produce and sell med-
ication and narcotics, and such market activities must be strictly limited
and controlled to protect the health of people.

These are just a few examples of how to coordinate the fundamental con-
stitutional values and public practice.

PE3IOME

Koucrurynua Pecnybaukm XopBaTusg OTMeYaeT Ba*KHOCTh rapaHTHUPOBA-
HUS OCHOBHEBEIX IIpaB M CB0O0OOA. Chrepysd HEKOTOPBIM COBPEMEHHBIM €BPO-
IIEMCKUM KOHCTUTYLUAM B OOAACTH PErYAHMPOBAHUS IIPAB U CBOOOA UEAO-
BeKa, cTtaThbd 3 KOHCTUTYIIMM yCTaHABAMBAET TaKUe OCHOBHBIE IIE€HHOCTH,
Kak "cBoOOAa@, paBHOIIpaBUWEe, HAIlMOHAABHOE PAaBEHCTBO U PABEHCTBO IIO-
AOB, CTPEMAEHHE K MUPY, COITMAABHOE PABEHCTBO, YBa’KEHUE IIpaB YeAOBe-
Ka, HelIPUKOCHOBEHHOCTHL COOCTBEHHOCTH, OXpaHa IIPUPOABI U OKpPYy’Karo-
e CpeAbl, BEPXOBEHCTBO TpaBa M AeMOKpaTHUeCcKas MHOTOIIapTHMHas
cucreMa". OHU ABASIOTCS BBICIIUMMU II€HHOCTSAMU AAYI YCTAHOBAEHUS KOHC-
TUTYIIMOHHOTO ITOPsSAKa B PecnmyOamke XopBaTugd M OCHOBOUM AASI TOAKOBA-
Hua KoHcturynuu. HopMBL cTaTbut 3 MOTYT CAY’KUTH OCHOBAHUEM AAS TOA-
KOBAHUS TAKXKe APYTMX KOHCTUTYIIMOHHBIX HOPM.

Koncturynuonusii Cya INOcCAe HEKOTOPBIX KOAeOaHUM IIPUHSA 3@ OCHO-
BY TO, YTO OCHOBHBI€ KOHCTUTYIIMOHHBIE NIPUHIMILI HE MOIYT OBITH OCHO-
BaHMEM KOHCTUTYIIMOHHOM >Xan00bI, HO OHU AOAKHBI YUHUTBIBATHCS, KOTAQ
CBSI3aHBl C ADYTMMM rapaHTHUSIMU IIpaB U CBOOOA. OTH OCHOBHBIE KOHCTH-
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270 TYIIMOHHBIE I[eHHOCTU AOAJKHBI OBITH OPUEHTHUPOM AAS CYAEH, OCYIIeCTBAS-
IOIIUX npaBocypue o KOHCTUTYIMHM M 3aKOHaM B KOHKPETHBIX CAyYasiX.
OTH OCHOBHBIE IPUHITUIIEI IPEAIIOAATAIOT, YTO 3all[UTa IIPaB YeAOBEKa He
MOKeT OBLITHL UCKAIOUeHA M3 ApYFI/IX OCHOBHBEIX ITPUHITUIIOB KOHCTI/ITYI_[I/IOH-
HOTI'O IIpaBa W 3aBUCUT OT IIPUMEHEHUs BCEH COBEepIIeHCTBOBAHHOM CHCTe-
MBI. TO eCcThb 3amuTa TpaB YeAOBEeKa HEOTAEAMMA OT Pa3BUTHS AeMOKpPATH-
YeCKHUX IMMOAUTHMYECKUX WHCTUTYTOB, HE3aBUCHMMOM IIPaBOBOM CHCTEMBI U
BEpPXOBEHCTBA IIpaBa, BOOOIIe.

MARIO JELUSIC. CONSTITUTIONAL COURT OF THE REPUBLIC OF CROATIA




CONSTITUTIONAL VALUES
IN PRACTICE WITH A SPECIAL
REFERENCE TO THE SLOVENIAN
SYSTEM OUTLINE

ARNE MAVCIC

Head of the Analysis and International Cooperation Department
of the Constitutional Court of the Republic of Slovenia

Abstract:

In a contemporary State governed by the rule of law, the constitutional
review was introduced following the realization that regulations of State
bodies can also violate the constitution, and is the highest form of the legal
protection of constitutionality as well as of the protection of human rights.
Constitutional review is a remedy against anomalies concerning the con-
centration of powers within other state bodies. In particular, an excess of
State legislative activities oppresses individuals within the political system.
Constitutional review is a remedy for balancing processes which could lead
to State intervention into certain fields of human activity.

Several observers generally praised the progress achieved by Slovene
authorities in the field of reforms since its independence in June 1991,
notably the adoption of a democratic Constitution in December 1991' and
its recent amendments to enhance protection of human rights and funda-
mental freedoms. However, discussing the protection of human rights in
Slovenia in details, it is possible to state that various problems are also
appearing. It is about time that we learned that a democratic society means
much more than just pluralism - the coexistence of people who come from
different cultures or subcultures, or have different lifestyles, who tolerate
each other to greater or lesser degree.

Therefore, it is necessary to emphasise that it is not enough for the state
only to formally guarantee the special rights of certain group of people,
but also that it is their duty to enable them to be exercised effectively in
everyday life as well.

1. The Character of Social Relations and the Constitutional Review

For the implementation of constitutionality, proper social circumstances
and political and legal guarantees (remedies) must be provided®

; Official Gazette 1991, nr. 33, 1997, nr. 42, 2000, nr. 66, 2003, nr. 24, 2004, nr. 69, 2006, nr. 68.
See Rupnik, J., Ustavnost, demokracija in politieni sistem, Zalozba Obzorja Maribor 1975, p. 15-150.
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The particular social conditions those are important for the implementation
of constitutionality, and which are essential for democratic political sys-
tems are as follows:

+ Social stability. This involves material stability for the protection of a
particular constitutional system against eventual sudden changes
which could be caused by social powers that do not favor the present
political system.

+ Social homogeneity or heterogeneity. This involves the social group
composition of society. If the society is more homogeneous concerning
social position and social consciousness, there are advantages for
implementing constitutionality and legality. Therefore their social
structure influences the implementation of constitutionality.

- Social consciousness and public opinion. Consideration of constitution-
ality and legality is dependent on social consciousness and public opin-
ion and involves the understanding that the constitution and statutes
must be considered. Such a democratic consciousness is dependent on
the duration of the tradition and existence of democratic institutions.

The protection of the basic political relations determined by the constitution
is guaranteed by the different guarantees or remedies (political and legal)
for the protection of constitutionality and legality of a democratic political
system. Constitutionality and legality can be exercised only within appropri-
ate social circumstances. There are socio-political and legal remedies that
guarantee the implementation of constitutionality and legality.

In a contemporary State governed by the rule of law, the first legal reme-
dies are the judiciary and - on the highest level - the constitutional justice.

2. Some Specialities of the Slovenian Constitutional Review

The Slovenian Constitutional Court acquired the status of an independent
institution carrying out the constitutional review in relation to the
Legislature characterized by the explicit power to abrogate statutes adopt-
ed by the Legislature. The former function of the Constitutional Court
before 1991 due to the Principle of the Unity of Powers and the Supremacy
of the Parliament, focused on the assessment of the unconstitutionality of
a statute, changed after 1991 into an active relationship not only involving
the cassation of statute, but also guidance of the Legislature in its legisla-
tive activity. However, a concession by the Constitutional Court to the
Legislature is still possible in that the Court may not abrogate a disputable
statutorial provision, but rather enables the Legislature to reconcile the dis-
putable statutorial regulation with the Constitution within a period of time,
pursuant to the guidelines of the Constitutional Court in a specific deci-
sion (see Article 48 of the Constitutional Court Act!).

* Official Gazette RS, No. 64/07



In the period after 1991 the Constitutional Court has played a more impor-
tant role based on its new extended powers. In the sense of contemporary
trends, the Slovenian Constitutional Court has assumed the role of a nega-
tive Legislature’. In this period of transition the Legislature is not always able
to follow developments or to impose standards for all shades of the legal sys-
tem and its institutions. This results in the so-called interpretative decisions®
taken by the Court or the appellative decisions or certain declaratory deci-
sions that include certain instructions by the Constitutional Court to the
Legislature on how to settle a certain question, or a specific issue (Article 48
of the Constitutional Court Act). However, in compliance with the Principle
of Judicial Self-Restraint, a clear limit has been imposed on the Slovenian
Constitutional Court due to the fact that the Court has actively been creat-
ing the legal rule both negatively (e.g. by abrogation) and positively (e.g. by
appellative, interpretative and the declarative decisions), a function theoret-
ically reserved for the Legislature. On the other hand there arises the ques-
tion whether the Constitutional Court, in deciding on the existence or non-
existence of a specific provision, actually creates the law, because it carries
out a review of legislative activity. In any case, the Legislature cannot avoid
the existence of constitutional case-law in its activity.

3. Human Rights Protection as a Fundamental Constitutional Value
3.1 Basic

The Constitution guarantees each individual equal human rights and fun-
damental freedoms (Article 14(1), Constitution). It ensures the rights and
freedoms that form the basis of a society and a state and that constitute
the baseline or starting point for all other legislation.

The Constitution distinguishes two groups of fundamental rights and free-
doms: the first group applies to everyone, to each human being (human
rights), the second group to citizens only (citizens' rights). Furthermore,
under the Constitution human rights and fundamental freedoms are only
limited by the rights of others and in those cases for which provision is
made in the Constitution (Article 15(3), Constitution).

> The basic difference between the so-called intervention of the Constitutional Court into the field which belongs to the Legislature,
and other forms of intervention by which the Constitutional Court would exceed its authorization to be sometimes transformed
into a reserve Legislature, would be in fact that the Constitutional Court abrogating a statute only “takes away”, but the
Legislature may also amplify. On the other hand, the abrogation of statute by a Constitutional Court decision does not create law
to a low degree in comparison with writing new statutorial provisions. It may depend on the context where the abrogated legal
provision is situated, on the type of provision, but sometimes only on pure coincidence concerning which legislative technique
was used by the Legislature, if the Constitutional Court really executes its supposed undisputable function of negative Legislature,
or participates in the creation of a new provision. How much space will belong to the Legislature concerning the extraction of
determined unconstitutionalities and how much space has to be occupied by the Constitutional Court, may in cases of the high-
est degree partially depend also on the intensity of the activities of the Legislature (Testen, F., Techniques of the Decision-Making
Process of the Constitutional Court in the Abstract Constitutional Review, Legal Journal (Pravna praksa), No. 1/99, p. 5).

It is exactly by “interpretation” as a decision-making technique that the Constitutional Court can enter the space which is other-
wise reserved for the Legislature. This interpretation entails a technique which is used in Constitutional Court sentences describ-
ing the particular contents of a legal norm in an affirmative manner (Testen, F., The Techniques of Constitutional Court Decision-
Making Process in the Abstract Constitutional Review, Legal Journal (Pravna praksa), No. 1/99, p. 5).
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Like most current constitutions, the Constitution stipulates that the man-
ner in which human rights and fundamental freedoms are exercised may
be regulated by law whenever the Constitution so provides or where this
is necessary due to the particular nature of an individual right or freedom
(Article 15(2), Constitution). The general, basic provisions relating to all
human rights and fundamental freedoms are:

- equality before the law (Article 14, Constitution);
- the exercise and limitation of rights (Article 15, Constitution);
the temporary suspension or restriction of rights (Article 16, Constitution);
- equality in the protection of rights (Article 22, Constitution), and
- the due process of the law (Article 23, Constitution).
The most important constitutional provisions are as follows:

- the provisions on the protection of human rights against possible
repressive state interventions as well as against the abuse of power
(Article 16, Article 17, Articles 18-31 and Articles 34-38, Constitution);

- the provisions on the protection of economic, social and cultural rights
(generally, Part II, Constitution);

- the provisions on ensuring legal and other measures for the effective
protection of human rights and freedoms (Article 15, Articles 129-134
and Articles 155-159, Constitution);

- the provisions providing for the constitutional complaint (Article 160,
Constitution).

Article 15(1) of the Constitution stipulates that human rights and fundamen-
tal freedoms are to be exercised directly on the basis of the Constitution,
while paragraph 2 of the same article provides that the exercise of these
rights and freedoms may be regulated by law. In conjunction with Article
125 this means that these rights and freedoms are protected in all judicial
proceedings before every court. After all other remedies have been exhaust-
ed, individuals also have the possibility of filing a constitutional complaint
before the Constitutional Court, i.e. the instrument specially intended for
the protection of human rights and fundamental freedoms.

Article 125 of the Constitution provides that judges must be independent
in the performance of the judicial function and that they are bound by the
Constitution and laws. If a court, when adjudicating a case, deems a law it
is required to apply to be unconstitutional, it must stay the proceedings
and commence review proceedings before the Constitutional Court. The
proceedings before the court continue once the Constitutional Court has
reached a decision. If a court takes the view that an executive regulation
does not comply with the Constitution or the law, it will not or must not
apply it - the so-called exceptio illegalis (exception of illegality).



3.2 Protection before the Constitutional Court - The Individual as an
Applicant before the Constitutional Court

The right to the judicial review of the acts and decisions of all administra-
tive bodies and statutory authorities which affect the rights and legal enti-
tlements of individuals or organizations is guaranteed (Article 120(3),
Constitution; Article 157(1), Constitution).

Proceedings before the Constitutional Court have the nature of proposed
proceedings (juridiccion voluntaria). In principle, the Constitutional Court
cannot itself initiate proceedings; as a rule, the proceedings before the
Constitutional Court are based on (restricted to) the corresponding applica-
tion lodged by a special, duly qualified (privileged) constitutional institu-
tion (the so-called legitimate petitioners)’. On the other hand, the constitu-
tional review system also allows for a private individual's access to the
Constitutional Court (concerning abstract as well as concrete review, based
on a constitutional complaint, or on a popular complaint (actio popularis)
or on other forms of constitutional rights' protection. This involves the so-
called subjective constitutional review, the violation of individual rights and
the protection of individual rights against the State (in particular against the
legislature)®. In the countries with a diffuse constitutional review and in
some countries with a concentrated constitutional review, the individual cit-
izen is offered the possibility of requesting the constitutional review of
statutes, administrative measures or judgments in special proceedings. Only
after the complaint has been lodged with the Constitutional Court do pro-
ceedings begin. Even then, as a rule, the complainant may withdraw their
complaint in order to thereby terminate the respective proceedings.

The individual's standing as complainant before the Constitutional Court
has been influenced by extensive interpretation of provisions relating to
the constitutional complaint, as well as by ever more extensive interpreta-
tion of provisions relating to concrete review. In some systems the individ-
ual's access to constitutional courts has become so widespread that it
already threatens the functional capacity of the Constitutional Court.
Therefore, the legislature is trying to find some way for constitutional
courts to eliminate less important or hopeless proceedings (e.g. the restric-
tion of abstract reviews by standing requirements). All these proceedings
envisage the condition that the complainant must be affected by a certain
measure taken by the public authority. With a growth in the number of
complaints, efficiency decreases. Nevertheless, citizens should have many
opportunities to apply for the protection of their constitutional rights.

Prevailing petitioners before the Slovenian Constitutional Court have been
and remain individuals. The current system of constitutional review under

7 Articles 23 and 23a of the Constitutional Court Act
Articles 24 and 50 of the Constitutional Court Act
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the Constitution of 1991 preserved the prior (under the Constitutions of 1963
and 1974) unlimited, individual popular complaint (actio popularis), but now
restricted by the legal interest to be demonstrated by the petitioner (actio
quasi-popularis) (Art. 162(2), Constitution; Art. 24, Constitutional Court Act).
On the other hand, the newly introduced constitutional complaint increas-
ingly intensified the role of the individual before the Constitutional Court
(Arts. 160-162, Constitution; Art. 50, Constitutional Court Act). Since the
Slovenian system is a system of concentrated constitutional review, the ordi-
nary courts cannot exercise constitutional review while deciding in concrete
(incidenter) proceedings. An ordinary court must interrupt the proceedings
and refer the law to the Constitutional Court for a review of its constitution-
ality (Art. 156, Constitution; Art. 23, Constitutional Court Act). The ordinary
court may continue the proceedings only after the Constitutional Court has
reviewed the constitutionality of the respective law (so the Slovenian model,
too, adopted the principle that a law can only be eliminated from the legal
system by the Constitutional Court).

4. Problems Concerning the Realisation of Some Constitutional
Values in the Slovenian Practice - Some Current Issues
Concerning Human Rights Protection

Several international observers generally praised the progress achieved by
Slovene authorities in the field of reforms since its independence in June
1991, notably the adoption of a democratic Constitution in December 1991°
and its recent amendments to enhance protection of human rights and fun-
damental freedoms. Generally speaking, the observers also welcomed the
fact that the treaties concerning human rights protection are directly
enforceable as part of the domestic legal order and that they have been
directly enforced by the Supreme and the Constitutional Courts, and
praised several other advances in the area of law and institutional devel-
opment undertaken by the Slovene Government during the last period.

However, discussing the protection of human rights in Slovenia in details,
it is possible to state that various problems continue to recur, and new ones
are also appearing. It is about time that we learned that a democratic soci-
ety means much more than just pluralism - the coexistence of people who
come from different cultures or subcultures, or have different lifestyles, who
tolerate each other to greater or lesser degree. It means the personal and
social choice of two-way relations and cooperation between different social
groups and at the same time the rejection of intolerant practices in the
everyday and political life of society. It is the striving to achieve an inclu-
sive society which does not marginalise ‘others’, but tries to take advantage
of the wealth of differences in order to achieve a new quality of life.

0 Official Gazette 1991, nr. 33, 1997, nr. 42, 2000, nr. 66, 2003, nr. 24, 2004, nr. 69, 2006, nr. 68.



A lifestyle decision, which is based on tolerance, cannot be conceived of as
a matter of a benevolent attitude of the majority groups in society towards
minorities; the foundations of tolerance come from a respect for human rights.
Tolerance does not simply mean passively “putting up with others and peo-
ple who are different from yourself”, but arises from the conviction that one
must consistently respect the rights of people exactly as they are: universal-
ly accepted (apply to everyone without exception), inalienable (no-one may
take them away from anyone for any reason) and indivisible (it is not possi-
ble that we would be entitled to some rights and not to others). The relations
mutual: advocacy of human rights is a key element of tolerant behaviour; and
without the decision to be tolerant it is impossible to achieve a proper level
of respect and the exercising of human rights'. Unfortunately, even some
international observers are extremely concerned about the continuous public
manifestations of hate speech and intolerance by some Slovenian politicians.
Several observers call for greater responsibility of politicians and media in this
regards and for the full respect of the rights and values laid down in European
Convention on Human Rights and other international instruments'.

This illustrates a problem which is also common in other areas, where
rights which are guaranteed by the Constitution or by law can not be exer-
cised in full due to discrepancies between what is declared and what actu-
ally exists. Therefore, it is necessary to emphasise that it is not enough for
the state only to formally guarantee the special rights of certain group of
people, but also that it is their duty to enable them to be exercised effec-
tively in everyday life as well.

The following repeated problems concerning human rights respecting have
been recorded during the last period:

4.1 Reasonable Delay in Judicial Proceedings-References to the
Slovenian Experiences

4.1.1 International case law and concluding observations of expert commit-
tees adopted during the period under scrutiny and their follow-up

The Constitution provides for the right to a fair trial, and an independent
judiciary generally enforced this right; however, the judicial system was
overburdened and, as a result, the judicial process frequently was protract-
ed. In some cases, criminal trials have lasted from 2 to 5 years™.

The applicant alleged under Article 6 (1) of the Convention” that the

1 HUMAN RIGHTS OMBUDSMAN, Tenth Annual Report 2004, Ljubljana, July 2005; VARUH ELOVEKOVIH PRAVIC,
Enajsto redno porogilo, Ljubljana, junij 2006
Follow-up Report on Slovenia (2003-2005), Assessment of the progress made in implementing the recommendations of the
Council of Europe Commissioner for Human Rights, Strasbourg, 29 March 2006, CommDH(2006)8, Original version, page 12.
State Department 2004 Human Rights Report, Slovenia HRR04

13 E.g. Zakon ratifikaciji Konvencije o varstvu ¢lovekovih pravic in temeljnih svobos¢in, Act Ratifying the Convention on Human
Rights and Fundamental Freedoms, Official Gazette - Treaties 1994, nr. 7
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length of the proceedings before the domestic courts to which he was party
was excessive. In substance, he also complained about the lack of an effec-
tive domestic remedy in respect of the excessive length of the proceedings
(Article 13 of the Convention). In the Court's view, the overall length of
the proceedings in the instant case was excessive and failed to meet the
“reasonable-time" requirement. In particular, the duration of the proceed-
ings before the first-instance court, which exceeded four years, is not com-
patible with the standards set by the Court's case-law'. Here has accord-
ingly been a breach of Article 6 (1) of the Convention. The applicant com-
plained that the remedies available in Slovenia in length-of-proceedings
cases were ineffective. In substance, he relied on Article 13 of the
Convention. The Court reiterates that the standards of Article 13 require
from a party to the Convention to guarantee a domestic remedy allowing
the competent domestic authority to address the substance of the relevant
convention complaint and to award appropriate relief, although
Contracting States are afforded some discretion as to the manner in which
they conform to their obligations under this provision. In the present case,
the Government has failed to establish that an administrative action, a tort
claim, a request for supervision or a constitutional appeal can be regarded
as effective remedies. For example, when an individual lodges an adminis-
trative action alleging a violation of his or her right to a trial within a rea-
sonable time while the proceedings in question are still pending, he or she
can reasonably expect the administrative court to deal with the substance
of the complaint. However, if the main proceedings end before it has had
time to do so, it will dismiss the action. Finally, the Court also concluded
that the aggregate of legal remedies in the circumstances of these cases is
not an effective remedy. Accordingly, there has been a violation of Article
13 of the Convention®.

4.1.2 Legislative initiatives, national case law and practices of national
authorities

Within their competences, the Government, the courts and other judicial
bodies should take additional measures to provide for the enforcement of
the right to the trial in the reasonable time, laying great stress on the qual-
ity and efficiency of judicial proceedings on all levels of judicial decision
making".

Repeated complaints about violations of the right to adjudication within a rea-
sonable time frame is an annual constant, and there is nothing new to report
this year, although there is constant talk of improvement. Very few courts
respect the statutory deadline for scheduling trials in criminal matters.
Unfortunately, it is the opinion of the Supreme Court that the two-month

14 E.g., A.P. v. Italy [GC], no. 35265/97, 28 July 1999
:Z Eur. Ct. HR., Lukenda v. Slovenia judgment of October 2005, Application no. 23032/02

Priporoé¢ila Drzavnega zbora Republike Slovenije, §t 700-01/93-0019/0042, EPA 293-1V, sprejeta na 10 redni seji dne 27/10-2005
ob obravnavi Desetega rednega letnega poro¢ila Varuha elovekovih pravic za leto 2004, obj. Poro¢evalec DZ, st. 83/05



statutory deadline pursuant to Article 286 of the Criminal Procedure Act"” "is
not a true statutory deadline, but is a so-called instructional or monitory
deadline, which is intended to provide procedural discipline..."!? Frequently
there are also violations of the statutory deadlines for drawing up court rul-
ings in civil and criminal procedure. Even though the law binds judges to
draw up a judgment in writing within 30 days, and within 15 days in deten-
tion cases, we observed cases where the defendant waited for adjudication for
up to as much as half a year. It is difficult to accept the assertion that statu-
tory provisions do not apply to judges, since it is the judges above all others
who must stand as examples to other citizens by obeying the laws. In addi-
tion, the majority of complaints lodged with the European Court of Human
Rights from Slovenia refer to adjudication within a reasonable time frame,
which confirms our findings. Any delay of a court ruling has serious conse-
quences, and this is especially true for social and labor disputes, which fur-
ther increase the already serious existential problems of the complainant®.

During the last period, the applicants challenged the delay of judicial pro-
ceedings, making the point of the particular stages of proceedings (e.g.
waiting for oral hearings, waiting for the written copy of the judgment,
waiting for the respective decision on their appeal etc.). Due to such diffi-
culties, by the Act on Changes and Amendments of the Court Act”
enforced in 2004, the legislator explicitly determined that judges should
decide on the rights and duties as well as on charges without unreasonable
delay, independently and impartially.

Moreover, in 2004 continued the State endeavoring for changes and
amendments in particular organizing and procedural legislation that may
contribute to the efficient judicial system. Therefore also Article 72 of the
Court Act was changed and amended again by the Act on Changes and
Amendments of the Courts Act® regulating the supervisory appeal. On the
basis of the new regulation, the mentioned appeal became an “arm of the
party” who challenges the court's violation of his/her right to the trial in
the reasonable time. Under the new regulation, the filing of a supervisory
appeal may be founded in case of violation of rules on priority order in
resolving cases and /or in case of violation of legally binding deadlines for
hearings and issue of judgments®.

The number of unresolved cases and delays indicates that most Slovenian
courts are overloaded. The Human Rights Ombudsman has been perma-
nently calling the attention to the State's duty to provide for the enforce-

17 E.g. Zakon o kazenskem postopku, Criminal Procedure Act, Official Gazette 1994, nr. 63, 1998, nr. 49, 1998, nr. 72, 1999, nr. 6,
2000, nr. 66, 2001, nr. 111, 2003, nr. 56, 2003, nr. 116, 2004, nr. 43, 2004, nr. 96
Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005
E.g. Zakon o spremembah in dopolnitvah zakona o sodiseih, Act on Changes and Amendments of the Court Act, Official Gazette
2004, nr. 73

20 E.g. Zakon o spremembah in dopolnitvah zakona o sodi$eéih, Act on Changes and Amendments of the Courts Act, Official Gazette
2004, nr. 73

2! Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005
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ment of the right to the trial in reasonable time in the judicial proceedings
before ordinary courts as well as before specialized courts. The Human
Rights Ombudsman has been also calling the attention to the duty of
judges to respect all competences of their judicial function. Only in this
way it is possible to provide for the efficient, impartial and fair judicial pro-
ceedings. It is worth mentioning that the two thirds of appeals filed to the
European Court for Human Rights refer to the violation of the right to the
trial in the reasonable time. Such situation should not be overlooked by the
judicial branch of power®.

The new Labor and Social Courts Act (E.g. Zakon o delovnih in socialnih
sodinih, Labor and Social Courts Act, Official Gazette 2004, nr. 2, 2004, nr.
10) enforced on 1 January 2005 introduced some new procedural rules to
accelerate the proceedings in labor and social disputes. Among others, the
new Act promotes settlements as the most efficient way for resolving cases.
More discipline on the part of the parties to the proceedings and a high-
er level of responsibility in judicial decision making were introduced too?.

The Human Rights Ombudsman is aware of endeavoring of several ordi-
nary courts to promote the efficiency of judicial decision making in order
to reduce the number of unresolved cases. The settlement was promoted
as an alternative method of resolving cases. Additionally, in this way the
parties to the proceedings gained higher responsibility. It is also necessary
to point out to the project of so called “accelerated civil proceedings" that
introduced the principle of the concentrated hearing. Moreover, this proj-
ect determines more clear and efficient tasks of all parties to the proceed-
ings. However, until the respective legal regulation is changed and amend-
ed, the cooperation of parties during the proceedings can be implemented
under the Civil Procedure Act in force. Out of legally binding procedural
provisions, the parties to the proceedings may be bound during the pro-
ceedings only on the basis of their consensus. Among current endeavoring
for more efficient proceedings there is worth mentioning the establishment
of the so called Family Department for decision making on cases that
under the Act on Changes and Amendments of the Marriage and Family
Relations Act™ fall under the competency of county (regional) courts. Such
specialized County Court's Family Department should promote the quali-
ty and speed of the judicial decision making®.

The Constitutional Court® decided on the constitutionality of the
Administrative Dispute Act”. The Constitutional Court discussed the issue
if the affected persons have an efficient judicial protection of their right to

Zi Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005

Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005

E.g. Zakon o spremembah in dopolnitvah Zakona o zakonski zvezi in druzinskih razmerjih, Act on Changes and Amendments of
the Marriage and family Relations Act, Official Gazette 2004, nr. 16

Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005

(CC (Constitutional Court), nr.U-I-65/05, 22 September 2005, Official Gazette 2005, nr. 92)

27 E.g. Zakon o upravnem sporu, Administrative Dispute Act, Official Gazette 1997, nr. 50, 1997, nr. 65, 2000, nr. 70



the trial in the reasonable time (based on Article 23 (1) of the Constitution)
in the situation of already terminated proceedings where this right was pre-
sumably violated. The Constitutional Court decided that the Administrative
Dispute Act is not in conformity with the Constitution.

Under the so far existing Constitutional Court's statement, taking into
account the legislation in force, the affected person may file an appeal
for compensation (based on Article 26 of the Constitution) whenever the
proceedings was finally terminated if the person's right to the trial in the
reasonable time was presumably violated. It means that such appeal
should be judged by the ordinary court in the civil proceedings applying
general rules of the compensation law established by the Code of
Obligation®. On these grounds, the competent court may award to the
affected person only a compensation for the pecuniary and non-pecu-
niary damage, provided that the conditions for the liability for damages
are fulfilled. Irrespective of the above position, the Constitutional Court
decided that - taking into account the case law of the European Court
for Human Rights - it is necessary (in the spirit of the European
Convention for Protection of Human Rights and Fundamental Freedoms)
to interpret Article 15 (4) of the Constitution of the Republic of Slovenia,
that guarantees the judicial protection of human rights and the right to
eliminate consequences of their violation, in the way that this provision
provides for the request to ensure (Within the scope of the judicial pro-
tection of the right to the trial in the reasonable time) the possibility of
enforcement of equitable compensation even when the violation over.
Accordingly, the criteria established by the European Court for Human
Rights shall be applied for evaluation if the reasonable duration of the
trial was exceeded.

Because the Administrative Dispute Act, referring to Article 157 (2) of the
Constitution and providing for the judicial protection of the right to the
trial in the reasonable time, does not contain any special provisions, adapt-
ed to the nature of the discussed right that would also provide for the
claiming of a just compensation if the violation of the discussed right is
over, the Constitutional Court decided that the Act is not in conformity
with Article 15 (4) of the Constitution (in connection with Article 23 (1) of
the Constitution).

The Constitutional Court decided only on the issue if the legislation in
force provides for the efficient judicial protection of the right to the trial
in the reasonable time if the violation is over. However, the Court calls the
attention that - in reference to the case-law of the European Court for
Human Rights - the reasonable question is also raised about the efficiency
of the judicial protection of the discussed right if the proceeding is still in

23 Obligacijski zakonik, Code of Obligations, Official Gazette 2001, nr. 83, 2004, nr. 32
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course. As the Constitutional Court stated, in the process of adoption of
future legal regulation that will eliminate the unconstitutional provisions
declared by the Court's decision, there is also necessary to provide for the
appropriate protection of the discussed right if the proceedings is still in
course. Additionally, it is necessary to harmonize these issues with the
standards adopted by the European Court for Human Rights. Moreover,
the basic concern of the State and/or of the all three branches of power is
to provide for the efficient enforcement of the judiciary function®.

4.1.3 Act on Protection of the Right to Trial without Undue Delay

The Act on Protection of the Right to Trial without Undue Delay was
adopted on 26 April 2006 and came into force on 27 May 2006%; however,
due to some new measures and methods it instituted and new powers it
conferred upon the judicial branch and the Office of the State Attorney
General, it only began to be applied on 1 January 2007.

The Act institutes two categories of legal remedies for the protection of the
right to trial without undue delay provided for in Article 23/1 of the
Constitution. The first category includes the so-called expedition remedies,
namely the supervisory appeal and the motion for a deadline, while the
second category incorporates the so-called satisfaction remedies, i.e. the
payment of monetary compensation for just satisfaction, the publication of
the judgement determining the violation of the right to trial without undue
delay and the written statement of the violation of the right to trial with-
out undue delay.

Anyone who considers that the judicial proceedings he or she is a party in
have been pending for too long or have been unduly delayed may bring a
supervisory appeal before the court hearing the case. The president of that
court is in charge of examining the appeal and deciding upon it. If the
appeal is rejected or the party does not receive an answer within two months
or if the appropriate procedural acts are not performed within the time lim-
its set by the president, the party may proceed with the motion for a dead-
line. The competence to decide upon such motions is conferred to the pres-
ident of the higher court in a specific judicial area. He or she may reject the
clearly unfounded motions and dismiss those which do not contain all the
required elements as well as those lodged after the expiry of the time limit.
If the president establishes that the court does not unduly delay the adjudi-
cation on the case, he or she rejects the motion by way of decision; if, on
the other hand, it is established that the case is unduly delayed, he or she
orders the appropriate procedural acts to be performed by the judge decid-
ing the principal case and sets the time limit for their performance.

If the supervisory appeal filed by the party was granted or if the motion

iz CC (Constitutional Court), nr.U-1-65/05, 22 September 2005, Official Gazette 2005, nr. 92
Official Gazette RS, No. 49/06



for a deadline was lodged, the party may claim just satisfaction which may
be given by way of pecuniary compensation for damage caused by a vio-
lation of the right to trial without undue delay and the above-mentioned
publication of the judgement or a written statement. The Act limits the
amount of pecuniary compensation attributable to individuals for violating
their right to trial without undue delay to 5000 EUR. The criteria to be con-
sidered in the determination of the amount of compensation include in par-
ticular the complexity of the case, actions of the State and actions of the
party as well as the importance of the case for the party. The written state-
ment may be made without monetary compensation if the State Attorneys
Office reaches an appropriate agreement with the party whose right has
been violated; in cases of serious violations of the right to trial without
undue delay, however, the State Attorneys Office may in addition to the
written statement also grant pecuniary compensation.

The proceedings to enforce a claim for just satisfaction are instituted by a
party by way of a motion for settlement filed with the State Attorneys
Office; if a settlement is not reached out of court the party may bring an
action for damages before the local court in whose district the plaintiff is
a permanent or temporary resident or has registered office. If, considering
the damage incurred by the party and all circumstances of the case, the
local court decides that just satisfaction for non-pecuniary damage might
be afforded merely be establishing a violation of the right, it may issue a
declaratory judgement stating that the party's right has been violated. At
the request of the party it may also decide to publish the judgement.

4.2 Fight against incitement to racial, ethnic, national or religious
discrimination

4.2.1 Erased persons

Many of the 'erased' permanent residents of Slovenia, who were legally
residing in Slovenia as citizens of ex-Yugoslavia have after the unlawful
erasure still not yet been able to regularize their status. The Government
should devote its attention to the issue of ‘erased’ immediately and to
explicitly and publicly recognize the discriminatory nature of the removal
from the population registry of the individuals concerned and to ensure
that their status of permanent residents is retroactively restored®.

The Government and the Ministry of Interior should as soon as possible
draft the Constitutional Act on the Regulation on Position of Erased
Persons®.

3 European Roma Rights Centre and Amnesty International Slovenia Urge Slovene Government to Act on Key Concerns Identified
by the Human Rights Committee, Budapest, Ljubljana, 6 September 2005.

Priporogila Drzavnega zbora Republike Slovenije, st. 700-01/93-01/93-0019/0042, EPA 293-1V, sprejeta na 10. redni seji dne
27/10-2005 ob obravnavi Desetega rednega letnega poro¢ila Varuha elovekovih pravic za leto 2004, obj. Poro¢evalec DZ, st. 83/05.
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Regularization of status for non-Slovenian former Yugoslav citizens
remained an issue. Some Yugoslavs residing in the country at the time of
independence did not apply for citizenship in 1991-92 and subsequently
found their records were “erased” from the population register. The dele-
tion of these records from the population register has been characterized
by some as an administrative decision and by others as an ethnically moti-
vated act. The Constitutional Court® ruled unconstitutional portions of a
law governing the legal status of former Yugoslav citizens because it does
not recognize the full period in which these "erased" persons resided in
the country, nor does it provide them the opportunity to apply for perma-
nent residency. The Government had still not completed legislation to
resolve the Court's concerns*.

On the issue of arbitrary deprivation of durable status in Slovenia to per-
sons who should otherwise have access to it by dint of acknowledging
their real and effective ties to Slovenia, an issue of particular concern to
a number of categories of persons including Roma in Slovenia, the
Advisory Committee on the Supervision of the Implementation of the
Framework Convention for the Protection of National Minorities stated,
“"the Committee remains concerned about the situation of those persons
who have not yet been able to regularize their situation in the State
party”" and recommended that "the State party should seek to resolve the
legal status of all the citizens of the successor States that formed part of
the former Socialist Federal Republic of Yugoslavia who are presently liv-
ing in Slovenia, and should facilitate the acquisition of Slovenian citizen-
ship by all such persons who wish to become citizens of the Republic of
Slovenia®.

Furthermore, the Slovenian Constitutional Court issued several decisions®
to redress this situation, which it considered in breach of the Constitution
and of international standards. Disappointingly, the measures adopted by
the authorities did not include all the "erased” and they failed to provide
other forms of reparation, including compensation, for the human rights
violations suffered by the individuals concerned.

Many of the "erased" lost their jobs and could no longer be employed
legally as a consequence of their status as foreigners without a permanent
residence permit. The loss of employment often meant losing years of pen-

e (Constitutional Court), nr. U-1-246/02, 3 April 2003, Official Gazette 2003, nr. 36

3* State Department 2004 Human Rights Report, Slovenia HRR04; Follow-up Report on Slovenia, (2003 - 2005), Assessment of
the progress made in implementing the recommendations of the Council of Europe Commissioner for Human Rights, Strasbourg,
29 March 2006, CommDH(2006)8, Original version.

Published at the visit of the Council of Europe Advisory Committee on the Supervision of the Implementation of the Framework

Convention for the Protection of National Minorities in Slovenia, 4-8 April 2005, Mnenje Svetovalnega odbora Sveta Evrope o
uresni¢evanju Okvirne konvencije za za$eito narodnih manjsin s strani RS, sprejeto 12. septembra 2002; Svetovalni odbor je
Mnenje sprejel po prejemu Zaéetnega drzavnega porogila o izvajanju Okvirne konvencije v Sloveniji leta 2000.
C.C. (Constitutional Court), nr.U-I-295/99, 18 May 2000, Official Gazette 2000, nr. 54; nr.U-1-246/02, 3 April 2003, Official
Gazette 2003, nr. 36; nr.U-11-3/03, 12 December 2003, unpublished; nr.U-1I-1/04, 26 February 2004, Official Gazette 2004, nr.
25; U-I1-3/04, 20 April 2004, Official Gazette 2004, nr. 44; nr.U-11-4/04, 17 June 2004, Official Gazette 2004, nr. 72; nr. -1I-5/04,

8 July 2004, Official Gazette 2004, nr. 82; nr.U-I-2/04, 16 June 2005, unpublished.
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sion contributions and even entitlement to a pension. The removal of the
individuals concerned from the registry of permanent residents has there-
fore had serious negative effects on the individuals' right to work and
social rights, as enshrined in particular in Articles 15 and 34 of the Charter
of Fundamental Rights of the European Union.

As a result of their "erasure"”, the individuals concerned were also deprived
of or given limited access to comprehensive healthcare after 1992, in some
cases with serious consequences for their health. The ex officio removal
from the registry of permanent residents thus resulted in inequality in the
ability to access healthcare, contrary to article 35 of the Charter of
Fundamental Rights of the European Union.

Furthermore, some children removed from the registry of permanent resi-
dents in 1992, or whose parents were removed from the reqistry, lost access
to secondary education. While Amnesty International notes that no such
recent cases have been reported, concerns remain about the ongoing
effects of the lost years of education for some of the “erased” and of the
delays in the completion of their studies. This situation has therefore had
serious negative effects on the individuals' right to education, as enshrined
in Article 14 of the Charter of Fundamental Rights of the European Union.

Therefore, many people are still without a legally regulated status. Many
of those who were "erased" in 1992, and who subsequently had their sta-
tus regulated, are still suffering from the consequences of their “erasure”
and have not been granted full reparation. Others were force to leave the
country and among those, some find themselves in limbo, being expelled
from one country to another®.

4.2.2 Xenophobia

There were many legal provisions adopted regulating prohibition of dis-
crimination and/or xenophobia.

Article 63 of the Constitution prohibits "any incitement to national, racial,
religious or other discrimination, and the inflaming of national, racial, reli-
gious or other hatred and intolerance." Article 300 of the Penal Code of
the Republic of Slovenia® determines "Stirring up Ethnic, Racial or
Religious Hatred, Strife or Intolerance"” as a criminal offence.

The Media Act® determines in Article 8 that the dissemination of program-
ming that encourages ethnic, racial, religious, sexual or any other inequal-
ity, or violence and war, or incites ethnic, racial, religious, sexual or any
other hatred and intolerance shall be prohibited." Article 47 of the same
Act prohibits advertising which would “incite racial, sexual or ethnic dis-

37 Amnesty International’s Briefing to the UN Committee on Economic, Social and Cultural Rights”, 35th Session, November 2005;
o Amnesty International’s EU Office’s letter to the President of the European Commission, nr. b509, 28 November 2005.
E.g. Kazenski zakonik Republike Slovenije, Penal Code of the Republic of Slovenia, Official Gazette 1994, nr. 63, 1999, nr. 23,
2004, nr. 40.
E.g. Zakon o medijih, Media Act, Official Gazette 2001, nr. 35.
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crimination, religious or political intolerance. The Media penalty in the
amount of at least 2,500.000 SIT follows in a case of a violation of any of
these two provisions.

The Personal Data Protection Act places the data concerning racial, nation-
al or ethnical background, political, religious or philosophical affiliation
and sexual life among the “sensitive personal data"*.

According to the Societies Act* a society ceases to exist by law in case it
incites to ethnic, racial, religious or other inequality or inflames ethnic,
racial, religious or other hatred and intolerance.

The Aliens Act” imposes in Article 82/3 an obligation that within their
overall operations, national and other authorities, organizations and asso-
ciations must ensure protection against any type of discrimination against
aliens based on racial, religious, national, ethnic or any other type of dif-
ferentiation. In the Resolution on the Immigration Policy of the Republic
of Slovenia® it is explicitly stated in the preamble to the chapter
“"Foundations of the Immigration Policy" that at the creation of the Policy
it was considered that the State must respect the fundamental human
rights and avoid any ethnic, racial, religious or sexual discrimination. The
Resolution on the Migration Policy of the Republic of Slovenia* acknowl-
edges among the principles of Slovenian migration policy the Conclusions
of the Tampere European Council.

Slovenia is a State Party to the International Convention for the Elimination
of All Forms of Racial Discrimination®. In 2001, the Government issued a
Statement (foreseen by Article 14 of the Convention) that Slovenia recog-
nizes to the Committee on the Elimination of Racial Discrimination compe-
tence to receive and consider communications from individuals or groups of
individuals within its jurisdiction claiming to be victims of a violation by the
Republic of Slovenia of any of the rights set forth in the Convention, with the
reservation that the Committee shall not consider any communications unless
it has ascertained that the same matter has not been, and is not being, exam-
ined under another procedure of international investigation or settlement.

The Implementation of the Principle of Equal Treatment Act* is a general
act aimed to determine common grounds for the assurance of equal rights
of everyone at the exercise of their rights and duties and at the exercise

2? E.g. Zakon o varstvu osebnih podatkov, Personal Data protection Act, Official Gazette 2004, nr. 86.
» E.g. Zakon o drustvih, Societies Act, Official Gazette 1995, nr. 60, 1999, nr. 89.
" E.g. Zakon o tujcih, Aliens Act, Official Gazette 1999, nr. 61, 2002, nr. 87.
E.g. Resolucija o imigracijski politiki Republike Slovenije, Resolution on the Immigration Policy of the Republic of Slovenia,
“ Official Gazette 1999, nr. 40.
E.g. Resolucija o migracijski politiki Republike Slovenije, Resolution on the Migration Policy of the Republic of Slovenia,
Official Gazette 2002, nr. 106.
3 E.g. Konvencija o odpravi vseh oblik rasne diskriminacije, International Convention for the Elimination of All Forms of Racial
Discrimination, Official Gazette SFRJ 1967, nr. 31; Akt o o notifikaciji nasledstva glede konvencij OZN in konvencij, sprejetih
v mednarodni organizaciji za atomsko energijo, Act Notifying Succession to Treaties of the United Nations and Treaties Adopted
by the International Atomic Energy Organization, Official Gazette 1992, nr. 35.
E.g. Zakon o uresni¢evanju naéela enakega obravnavanja, Implementation of the Principle of Equal Treatment Act, Official
Gazette 2004, nr. 50.
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of their fundamental freedoms in any field of social life, in particular in the
fields of employment, employment relations, affiliation with unions and
interest societies, upbringing and education, social security, access to
goods and services and provision of them regardless of their personal cir-
cumstances, including the racial or ethnic background and religious or
other belief. This act is based on the Directive nr. 2000/43/EC and the
Directive nr. 2000/78/EC.

The Principle of Equal Treatment Act also provides for the consideration
by the Advocate of the Principle of Equality of informal complaints linked
with anti-discrimination rules. The Advocate of the Principle of Equality is
a body that investigates complaints regarding alleged breaches of the prin-
ciple of equal treatment and determines the circumstances in which the
Advocate shall transmit a case to the competent inspection service*,

The Penal Code does not contain a definition of racism, identical to the
definition determined by Article 4 of the International Convention for the
Elimination of All Forms of Racial Discrimination. Therefore, the acts,
described by the aforementioned Convention, must be found in different
incriminations contained in the Penal Code. Besides the obvious incrimi-
nation, contained in Article 300 of the Penal Code, the incrimination con-
tained in Article 141 ("Violation of the Right to Equality) must also be con-
sidered®”. Whoever, due to differences in respect of nationality, race, color
of skin, religion, ethnic roots, gender, language, political or other beliefs,
birth status, education, social position or any other circumstance, deprives
or restrains another person of any human right or liberty recognized by the
international community or laid down by the Constitution or the statute,
or grants another person a special privilege or advantage on the basis of
such discrimination shall be punished by a fine or sentenced to imprison-
ment for not more than one year

Article 300 of the Penal Code was amended in 2004 in order to meet the
requirements, determined in the Convention on Cyber crime and the
Additional Protocol to the Convention on Cyber crime, concerning the
Criminalization of Acts of Racist and Xenophobic Nature Committed
through Computer Systems®. Thus, denial, gross minimization, approval or
justification of genocide or crimes against humanity was added to the ele-
ments of crime, and Paragraph 3 was amended since confiscation is almost
impossible in an information system. Instigating, aiding or abetting to such
conduct could be punishable according to Articles 26 to 29 of the Penal
Code. In case the crime was committed by means of the media, Articles 30
to 32 of the Penal Code could also apply.

j; Government of the Republic of Slovenia, Office for Equal Opportunities, National report of Slovenia, July 2004.

Source: Bulletin of the National Assembly of the Republic of Slovenia, nr. 93/2003: (Violation of Right to Equality).
E.g. Zakon o ratifikaciji Konvencije o kibernetski kriminaliteti in Dodatnega protokola h Konvenciji o kibernetski kriminaliteti,
ki obravnava inkriminacijo rasistiénih in ksenofobienih dejanj, storjenih v informacijskih sistemih, Act Ratifying the Convention
on Cyber crime and Additional Protocol to the Convention on Cyber crime, concerning the Criminalisation of Acts of Racist and
Xenophobic Nature Committed through Computer Systems, Official Gazette 2004, nr. 17.
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Article 15 (3) of the Constitution determines that human rights and funda-
mental freedoms shall be limited only by the rights of others and in such
cases as are provided by the Constitution. With regard to the principle of
proportionality, the freedom of expression may be limited by the prohibi-
tion of incitement to discrimination and Intolerance and the prohibition of
incitement to violence and war, determined by Article 63 of the
Constitution. Human rights can also bi limited on the basis of Article 10
(2) of the European Convention on Human Rights. With regard to the “pro-
tection of the reputation or the rights of others", the state may prohibit the
dissemination of racist and xenophobic ideas, whereby the state and judi-
ciary act according to the principle of proportionality.

4.2.3 Protection of Gypsies/Roma

The adoption of the new Strategy of Education of Roma in Slovenia and
the new measures, which aim at full integration of Roma in the mainstream
education, should be welcomed. However, it is regrettable, however, that
the new measures have not yet been fully implemented in all the schools.
The new Strategy, at present only a concept paper, should be developed
into an operational Action Plan as soon as possible with sufficient
resources to ensure its effective implementation.

Regarding the several models implemented in some elementary schools,
the separation of Roma children from the others in important subjects does
not fulfill the criteria of full integration. It also increases the risk of Roma
children being taught at a lower standard than the others, which could
have serious consequences for the Roma children and their prospects for
the future. It is of concern that the model currently implemented repre-
sents a step back from the already achieved levels of integration and falls
short of the impressive ambitions contained in the national strategy.

It was recommended that the authorities revise the mentioned implemen-
tation model and ensure full integration of Roma children in the normal
classroom for all the subjects. The model should be revised in consultation
with experts on education and Roma representatives. Additional support
should be made available to the school, teachers and the Roma pupils and
their families®.

Several efforts were made by the employment services in assisting Roma
in gaining employment and accessing public services and recommends
that these types of projects are implemented in all the regions where Roma
reside, regardless of their status.

Additionally, several efforts have been made in developing the National
Action Plan on Social Inclusion for 2004-2006 as well and a new National
Action Program for Employment and Social Inclusion of Roma is being

50 Follow-up Report on Slovenia, (2003 - 2005), Assessment of the progress made in implementing the recommendations of the
Council of Europe Commissioner for Human Rights, Strasbourg, 29 March 2006, CommDH(2006)8, Original version.



drawn up. The projects improving the situation of Roma in different fields,
be it housing, employment, or education, should be given a high priority
in the allocation of financial resources, as they remain one of the most dis-
advantaged groups in Slovenian society. It will be important to involve
Roma communities in all stages of the cycle, from planning and imple-
menting, to monitoring the impact of the program, also at a local level.

Unfortunately, only piece-meal progress appears to have been made in
addressing the housing difficulties faced by many Roma. Information on
concrete projects, or results so far, do not seem to be available. The
Slovenian authorities should pay particular attention to the local level
implementation of the strategy of the Housing Fund of the Republic of
Slovenia and to ensure that housing improvement programs are adequate-
ly resourced. For the most marginalised groups greater efforts and specif-
ic programs are needed to secure their right to adequate housing. The
recent Recommendation by the Committee of Ministers of Council of
Europe on improving the housing conditions of Roma and Travelers in
Europe provides useful and detailed policy guidance®.

The Government has not yet managed to tackle very high levels of racial
antipathy in Slovenia. These results in a number of systemic abuses,
including the deprivation of Slovene citizenship to Roma who should have
access to it, arbitrary expulsion from the country, racially segregated
schooling arrangements, and a number of extremely substandard slum set-
tlements®.

With respect particularly to Roma in Slovenia, there are several specific
areas of concern: A special issue is the difference in the status between the
so-called ‘autochthonous' (indigenous) and 'non autochthonous' (new)
Roma communities in the State. The State should consider eliminating dis-
crimination on the basis of status within the Roma minority and provide to
the whole Roma community a status free of discrimination, and improve its
living conditions and enhance its participation in public life. While noth-
ing measures undertaken to improve the living conditions of the Roma
community, the Roma community continues to suffer prejudice and dis-
crimination, in particular with regard to access to health services, educa-
tion and employment, which has a negative impact on the full enjoyment
of their rights. The State should take all necessary measures to ensure the
practical enjoyment by the Roma of their rights by implementing and rein-
forcing effective measures to prevent and address discrimination and the
serious social and economic situation of the Roma®.

31 Follow-up Report on Slovenia, (2003 - 2005), Assessment of the progress made in implementing the recommendations of the
Council of Europe Commissioner for Human Rights, Strasbourg, 29 March 2006, CommDH(2006)8, Original version.
European Roma Rights Centre and Amnesty International Slovenia Urge Slovene Government to Act on Key Concerns Identified
by the Human Rights Committee, Budapest, Ljubljana, 6 September 2005.

European Roma Rights Centre and Amnesty International Slovenia Urge Slovene Government to Act on Key Concerns Identified
by the Human Rights Committee, Budapest, Ljubljana, 6 September 2005.
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The Roma minority does not have comparable special rights and protec-
tions. The Constitution provides that “the status and special rights of Roma
communities living in Slovenia shall be such as are determined by statute.”
The National Assembly had not enacted laws to establish such rights for
the Roma community. A study funded by the European Community esti-
mated that 40 percent of Roma in the country were autochthonous.

Many Roma lived in settlements apart from other communities that lacked
basic utilities such as electricity, running water, sanitation, and access to
transportation. Roma representatives reported that some local authorities
developed segregated substandard housing facilities to which Roma com-
munities were forcibly relocated. Roma representatives also reported that
Roma children often attend segregated classes and were selected by
authorities in disproportional numbers to attend classes for students with
special needs. The Government provided funding for a program to deseg-
regate and expand Roma education by training Roma educational facilita-
tors and create special enrichment programs in public kindergartens. The
Government has not developed a bilingual curriculum for Roma on the
grounds that there is not a standardized Roma language. However, the
Government has funded research into codification of the language. Roma
representatives also reported discrimination in employment, which compli-
cated their housing situation, and that Roma were disproportional subject
to poverty and unemployment.

In Slovenia, many people of Roma origin are still being denied their basic
human rights, after they were unlawfully removed (“erased"”) from the
country's registry of permanent residence in 1992. As the UN Committee
on Economic, Social and Cultural rights (CESCR) has just concluded: “this
situation entails violations of these persons' economic and social rights to
work, social security, health care and education”. In the report Amnesty
International had submitted to the CESCR, it found that the practice of
“erasing" individuals has disproportionately affected Roma and in general
non-ethnic Slovenes, as well as other marginalized people. This constitutes
a violation of the principle of non-discrimination enshrined in internation-
al and European law, and in particular of Article 21 of the Charter of
Fundamental Rights of the European Union. “Erased" members of Roma
communities, by virtue of their condition of minority without a "kin-state",
were placed in an even more disadvantaged position than “erased" belong-
ing to other ethnic groups, as they have faced greater difficulties in regu-
lating their status elsewhere in the former Yugoslavia.

The Government should discuss possibilities for adoption of a law regulat-
ing special rights of the Roma community and the politics in the fields
such as education, housing, social protection and employment™.

54 Priporo¢ila Drzavnega zbora Republike Slovenije, $t. 700-01/93-0019/0042, EPA 293-1V, sprejeta na 10. redni seji dne 27/10-
2005 ob obravnavi Desetega rednega letnega poro¢ila Varuha ¢lovekovih pravic za leto 2004, obj. Poro¢evalec DZ, §t. 83/05.



The National Council supports several initiatives for urgent comprehensive
regulation of status and special rights of the Roma community in the
Republic of Slovenia in accordance with Article 65 of the Constitution of
the Republic of Slovenia through system law. Beside such normative regu-
lation it is necessary that the State provide for the sufficient funds for
implementation of all adopted and necessary measures. Implementing the
already taken measures of positive discrimination on the basis of several
special laws and the governmental programs as well as strategies, the com-
petent governmental bodies and local bodies should also consider - beside
the Roma's needs - wishes and needs of the majority population, due to its
direct involvement into the Roma issues. In this way potential conflicts
between majority population and the Roma would be avoided and the
mutual understanding would be established®.

The Government adopted a plan for providing education for the Roma,
which we welcome, but it is still only a partial solution, since there is still
no law which would regulate the arrangement of the special rights of the
Roma community in a comprehensive and systematic way, nor coordinat-
ed policies in all areas: education, residence problems, employment and
social security. Many people and all too often politicians as well, see
increased police surveillance as the only solution to Roma issues. Owing
to years of avoiding the taking of a comprehensive approach, and especial-
ly the transferring of the solution of Roma issues to the municipalities
where the Roma live, as well as agitation by various politicians, during the
last period we have seen increased and more high-profile disputes and the
overt expression of intolerance towards the Roma®.

Accordingly to the Constitutional Court's decision, several municipal char-
ters® are inconsistent with the Local Self-Government Act®, as they do not
determine that also Roma community representatives are members of
municipal councils. The municipalities are obliged to remedy the illegali-
ty established in the previous item of the disposition in a time limit of
forty-five days from the first session of the newly elected municipal coun-
cils. The municipal councils of the municipalities determined in Item 1 of
the disposition must call the election of members of municipal councils,
the representatives of the Roma community, if for the 2002 regular elec-
tions they did not ensure the election of the representatives determined by

5 Drzavni svet Republike Slovenije, mnenje k Desetemu rednemu poro¢ilu Varuha ¢lovekovih pravic za leto 2004, §t. 700-01/93-
0019/0042, EPA 293-1V, sprejeto na 37. seji, dne 19. 10. 2005.
Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005
The Charter of Beltinci Municipality (E.g. Statut Obeine Beltinci, Charter of Beltinci Municipality, Official Gazette 2000, nr. 46,
2000, nr. 118 and 2001, nr. 67), the Charter of Grosuplje Municipality (E.g. Statut Obe¢ine Grosuplje, Charter of Grosuplje
Municipality, Official Gazette 1999, nr. 42 and 2002, nr. 36), the Charter of Krsko Municipality (E.g. Statut Obeine Krsko,
Charter of Kr§ko Municipality, Official Gazette 2000, nr. 98), the Charter of Semi¢ Municipality (E.g. Statut Ob¢ine Semie,
Charter of Semi¢ Municipality, Official Gazette 1999, nr. 37, 2001, nr. 67 and 2002, nr. 23), the Charter of Semjemej Municipality
(E.g. Statut Obgine Sentjernej, Charter of Sentjernej Municipality, Official Gazette 2001, nr. 4), and the Charter of Trebnje
s Municipality (E.g. Statut Obé¢ine Trebnje, Charter of Trebnje Municipality, Official Gazette 1995, nr. 50 and 1998, 80).
E.g. Zakon o lokalni samoupravi, Local Self-Government Act, Official Gazette 1993, nr. 72, 1994, nr. 57, 1995, nr. 14, 1995, nr.
63, 1997, nr. 26, 1997, nr. 70, 1998, nr. 10, 1998, nr. 74, 2000, nr. 70 and 2002, nr. 51.
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the charters, pursuant to the provisions of the Local Self-Government Act*
that apply to premature elections, in a time limit of thirty days after the
promulgation of the charters in the Official Gazette of the Republic of
Slovenia®. Most of affected municipalities responded respectively®.
However, the Grosuplje Municipality still did not response®.

The Bill on the Roman Community proposed by the Deputy Group of the
Slovenian National Party was based on Article 65 of the Constitution of the
Republic of Slovenia® which imposes that the position and rights of the
Roma community living in Slovenia shall be reqgulated by law. The Bill was
intended to fill in the legal gape. The Bill determines that the Roma com-
munity in the Republic of Slovenia shall not have any special rights and
any special position. Thereby the proponent invokes Article 14 of the
Constitution of the Republic of Slovenia on equality of anyone before law
as well as particular comparable laws of several European countries.
Additionally, the proponent believes that it is wrong to use a term Roma
in the Republic of Slovenia without considering the basic division to Roma
and Sinti. Both groups are treated separately by several European coun-
tries. Therefore the proponent of the Bill believes that the wording of
Article 65 of the Constitution of the Republic of Slovenia is not appropri-
ate. It uses the term "the Roma" without mentioning “the Sinti". It is how-
ever evident that with reference to their settlement in the Republic of
Slovenia the Roma can not be autochthonous citizens because they live on
the Slovenian territory for at maximum 50 years®.

The Constitution imposes on the legislator to provide to the Roma special
rights based on the recognition of their particular situation. Unfortunately,
there was no evident progress achieved in terms of the regulation of the
Roma's collective rights. Accordingly, such omission of normative regula-
tion and/or such unclear position of the Roma constitutes on of the key sys-
tem reasons for the tensions, disputes or even ever growing evident expres-
sion of intolerance to the Roma. According to the existing partial regulation
the local communities should provide for the specific Roma's rights of par-

59 E.g. Zakon o lokalni samoupravi, Local Self-Government Act, Official Gazette 1993, nr. 72, 1994, nr. 57, 1995, nr. 14, 1995, nr.
0 63, 1997, nr. 26, 1997, nr. 70, 1998, nr. 10, 1998, nr. 74, 2000, nr. 70 and 2002, nr. 51.
E.g. C.C.(Constitutional Court), nr.U-1-345/02, 14 November 2002, Official Gazette 2002, nr.105.
Changes of the Charter of Krsko Municipality (E.g. Spremembe Statuta Ob¢ine Krsko, Changes of the Charter of Krsko
Municipality, Official Gazette 2003, nr. 5) that determined one post in the Municipal Council for a member of the Roma
Community. Changes and Amendments of the Charter of Belitinci Municipality (E.g. Spremembe in dopolnitve Statuta Obeine
Beltinci, Changes and Amendments of the Charter of Belitinci Municipality, Official Gazette 2003, nr. 11) that determined one
post in the Municipal Council for a member of the Roma Community. The Charter of Semi¢ Municipality (E.g. Statut Ob¢ine
Semi¢, Charter of Semié Municipality, Official Gazette 2003, nr. 24) that determines one post in the Municipal Council for a
member of the Roma Community. The Changes and Amendments of the Charter of Sentjernej Municipality (E.g. Spremembe in
dopolnitve Statuta Obgine Sentjernej, Changes and Amendments of the Charter of Sentjernej Municipality, Official Gazette of
Sentjernej Municipality 2003, nr. 2) that determined one post in the Municipal Council for one member of the Roma Community.
The Sentjernej Municipality also realized the subsequent elections. The Trebnje Municipality already has a Roma representative
in the Municipal Council, the respective changes of the Municipal Charter is under preparation. ~ State Department 2004 Human
Rights Report, Slovenia HRR04.
(E.g. Ustava Republike Slovenije, Constitution of the Republic of Slovenia, Official Gazette 1991, nr. 33, 1997, nr. 42, 2000, nr.
o 66, 2003, nr. 24, 2004, nr. 69.
Predlog Zakona o romski skupnosti, vlozila ga je Poslanska skupina Slovenske nacionalne stranke 3. decembra 2004; Drzavni
zbor predloga ni sprejel.
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ticular Roma's rights. As the State does not sufficient funds for this purpose,
local communities are dissatisfied with such situation. They believe that the
provision of the specific Roma's rights constitutes an additional financial
burden affecting other local projects. Such situation, however, arouses a
negative attitude to the Roma's special rights and to their community itself.
Yet, the settlement of the Roma problems does not mean that negative reac-
tions of individual member of this community should be neglected®.

4.2.4 Protection of religious minorities

While there are no governmental restrictions on the Muslim community's
freedom of worship, services commonly are held in private homes under
cramped conditions. There are no mosques in the capital of Ljubljana. The
lack of a mosque has been due, in part, to a lack of Muslim community
organization and to complex legislation and bureaucracy in construction
and land regqulations. The Muslim community has conceptual plans to
build a new facility in Ljubljana. The Ljubljana Municipality Council
already selected one of five potential sites that the city previously had
identified for the facility and tasked the city's planning department to
begin preparing the materials necessary to move ahead with the project.
Later, Ljubljana city officials expressed support for the Mosque and the
location on which it was to be built. Plans for building the mosque were
stalled in part because of discovery that part of the land the city identified
as for sale to the Muslim community was subject to a denationalization
claim by the Catholic Church. The Church has agreed to forgo its claim if
the city will compensate it with another piece of property®.

The Government should discuss possibility of supervision concerning
granting of State funds to the religious communities in the Republic of
Slovenia®.

4.2.5 Protection of linguistic minorities

Some international observers regret the reluctance on the part of the
Slovenian Government to strengthen the regime of minority protection and
encourage the Slovenian authorities to engage in a constructive dialogue
with all minority groups regarding the measures that are necessary to
improve the situation of all minorities in Slovenia®.

The Constitution provides special rights and protections to autochthonous
Italian and Hungarian minorities, including the right to use their own
national symbols and have bilingual education and the right for each to
be represented as a community in Parliament®. There are two members of

62 Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005.
Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005.

Priporo¢ila Drzavnega zbora Republike Slovenije, §t. 700-01/93-0019/0042, EPA 293-1V, sprejeta na 10. redni seji dne 27/10-
2005 ob obravnavi Desetega rednega letnega poro¢ila Varuha ¢lovekovih pravic za leto 2004, obj. Poro¢evalec DZ, st. 83/05).
Follow-up Report on Slovenia, (2003 - 2005), Assessment of the progress made in implementing the recommendations of the
Council of Europe Commissioner for Human Rights, Strasbourg, 29 March 2006, CommDH(2006)8, Original version.

State Department 2004 Human Rights Report, Slovenia HRR04.
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minorities in the 90-seat National Assembly and none in the 40-seat
National Council. The Constitution provides the “autochthonous" (indige-
nous) Italian and Hungarian minorities the right, as a community, to have
at least one representative in the Parliament. However, the Constitution
and law do not provide any other minority group, autochthonous or oth-
erwise, the right to be represented as a community in Parliament. The
U.N. Committee on the Elimination of Racial Discrimination (CERD)
already issued a report recommending that the Government take further
measures to ensure that all groups of minorities are represented in
Parliament™.

Ethnic Serbs, Croats, Bosnians, Kosovo Albanians, and Roma from Kosovo
and Albania were considered “new" minorities; they were not protected by
the special constitutional provisions for autochthonous minorities and
faced some governmental and societal discrimination™.

Concerning the position of other national groups as well as of the German
speaking minority and groups of Non-Slovenians from the former
Yugoslavia, it would also be possible to include into the implementation of
the Framework Convention for the Protection of National Minorities such
groups (including non-citizens when appropriate). The Government should
discuss this issue with all concerned groups”™.

Pursuant to Article 4 of the Framework Convention for the Protection of
National Minorities™ that grants to minority members the right to equality
before law and the equal legal protection, the Advisory Committee encour-
ages the judicial authorities to introduce more efficient legal remedies
(especially considering a low number of tried cases by the courts) in order
to guarantee compensation for the victims of discrimination™.

The Government should apply appropriate measures for efficient exercising
of the constitutionally and legally determined special rights of the officially
recognized national communities in the practice and/or in everyday life™.

Concerning the Italian and Hungarian minorities, the main issue has been
concerning due to the decreasing membership of both minorities between
the two censuses. In addition, there is still a problem with the actual pos-
sibilities for using the languages of both minorities when dealing with state

;(]) State Department 2004 Human Rights Report, Slovenia HRR04.

State Department 2004 Human Rights Report, Slovenia HRR04.

Published at the visit of the Council of Europe Advisory Committee on the Supervision of the Implementation of the Framework
Convention for the Protection of National Minorities in Slovenia, 4-8 April 2005, Mnenje Svetovalnega odbora Sveta Evrope o
uresni¢evanju Okvirne konvencije za za$¢ito narodnih manjsin s strani RS, sprejeto 12. septembra 2002; Svetovalni odbor je
Mnenje sprejel po prejemu Zacetnega drzavnega porogila o izvajanju Okvirne konvencije v Sloveniji leta 2000.

E.g. Zakon o ratifikaciji Okvirne konvencije za varstvo narodnih manjsin, Act Ratifying the Framework Convention for the
Protection of National Minorities, Official Gazette-Treaties 1998, nr. 4.

Published at the visit of the Council of Europe Advisory Committee on the Supervision of the Implementation of the Framework
Convention for the Protection of National Minorities in Slovenia, 4-8 April 2005, Mnenje Svetovalnega odbora Sveta Evrope o
uresni¢evanju Okvirne konvencije za za$¢ito narodnih manjsin s strani RS, sprejeto 12. septembra 2002; Svetovalni odbor je
Mnenje sprejel po prejemu Zacéetnega drzavnega porogila o izvajanju Okvirne konvencije v Sloveniji leta 2000.

Priporoéila Drzavnega zbora Republike Slovenije, §t. 700-01/93-0019/0042, EPA 293-1V, sprejeta na 10. redni seji dne 27/10-
2005 ob obravnavi Desetega rednega letnega porog¢ila Varuha ¢lovekovih pravic za leto 2004, obj. Poro¢evalec DZ, §t. 83/05.
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bodies, mainly due to the employment of civil servants who do not speak
the minority languages. This illustrates a problem which is also common in
other areas, where rights which are guaranteed by the Constitution or by
law can not be exercised in full due to discrepancies between what is
declared and what actually exists. Therefore we must again emphasize that
it is not enough for the state only to formally guarantee the special rights
of both of the constitutionally recognized minorities, but also that it is their
duty to enable them to be exercised effectively in everyday life as well™.

Also, the protection of the collective rights of national minorities not spe-
cially defined in the Constitution is not sufficiently regulated. The Ministry
of Culture provides financial assistance to various associations, but this is
insufficient. The lack of clarity surrounding the definition of the concept
of autochthony and the poorly defined competencies of the Government
Office for Nationalities further contributes to the lack of arrangement of
the status of these minorities. With regard to the fact that some of these
minorities in Slovenia are made up of fairly large groups of people, the
Government must propose solutions in discussions with representatives of
these minorities as soon as possible which will guarantee their continued
existence as cultures and nationalities in Slovenia. During the last period,
the problem of the ethics of public speech became especially pronounced,
frequently underscoring the helplessness of individuals when the media,
especially the commercial media, make unjustifiable intrusions into their
privacy, disclosed their identity or issued false information. We have also
seen that legal remedies are often ineffective. The fact that politicians are
often the first in line to express intolerance towards various minorities is
also especially worrisome?”.

5. Some Views on the Future - Adoption of the European Standards

By following the Strasbourg case-law, the framers of the Constitution were
able to stipulate the necessary safeguards concerning urgent needs of soci-
ety which allow only for a narrow margin of discretion on the part of State
bodies introducing restrictions of human rights and fundamental freedoms.

The Statute of the Council of Europe came into force for Slovenia on 14
May 1993 when Slovenia was surrounded by several conilict zones.
However, even in that time the efforts of the State were of positive char-
acter: to follow the European standards as much as possible and as faith-
ful as possible. The promotion of the human rights protection was one of
the then most important issues. The result of such governmental politics
was the accelerated ratification of the European Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter

;3 Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 2005.
Human Rights Ombudsman, Annual Report 2004, Ljubljana, May 200.)

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

295



296

4

ARNE MAVCIC. CONSTITUTIONAL COURT OF THE REPUBLIC OF SLOVENIA

Convention). The Convention was ratified on 31 May 1994. The Ratification
of the Convention Act (in respect of ratification also of Article 25, Article
46, Protocol No. 1, and Protocols Nos. 4, 6, 7, 9, and 11) was published on
13 June 19947 and came into force on the fifteenth day following publica-
tion. On 28 June 1994 Slovenia formally ratified the Convention in
Strasbourg by depositing the appropriate instruments with the Secretary
General of the Council of Europe. When ratifying the Convention Slovenia
made no reservations because new legislation had been prepared following
international standards and the Convention. It is also interesting to note
another evidence of the then Slovenian enthusiasm " that Slovenia was the
first member state to ratify Protocol No. 11. Slovenia recognized the com-
petence of the European Commission and the jurisdiction of European
Court of Human Rights under former Articles 25 and 46 of the Convention
for an indeterminate period. In addition, the Slovenian declarations includ-
ed a restriction ratione temporis, to the effect that the competence of the
Commission and the jurisdiction of Court are recognized only for facts aris-
ing after the entry into force of the Convention and its Protocols with
respect to Slovenia on 28 June 1994.

During the early period of the Slovenian transition some decisions of the
Slovenian Constitutional Court directly referred to the Convention even
before it became formally binding for Slovenia™. There is no doubt that
Slovenia has been inspired by the same ideals and traditions of freedom
and rule of law principles as the framers of the Convention. While Slovenia
is reintroducing and developing the legal culture of human rights after
almost half a century of arrears, it cannot be said that it has no tradition
concerning the protection of human rights and fundamental freedoms.

The Slovenian Constitutional Court and the whole system of ordinary
courts have been enrusing the conformity of domestic legal provisions with
the provisions of the Convention. In addition, the provisions of the

7% Official Gazette RS, No 33/94
Decision No. U-1-98/91 of 10 December 1992 (Official Gazette RS, No. 61/92, OdIUS I, 101) The Constitutional Court decided
that statutory provisions which allowed administrative organs not to state the reasons for an individual administrative decision
made on the basis of discretion and which decreed discretionary decisions in a bylaw are contrary to the legal system of the
Republic of Slovenia and cannot be used according to their intention. As one of the reasons for its decision, the Court recalled
that Article 13 of the ECHR ensures to everyone an effective legal remedy following the violation of his or her rights and free-
doms specified therein. The Court observed that Slovenia had not yet signed and ratified the Convention, but considering its
desire to join the Council of Europe it would necessarily have to do so, for which reason it was appropriate that Slovenian legis-
lation be adjusted to meet the criteria of the Convention as soon as possible.
Ruling No. U-1-48/92 of 11 February 1993 (Official Gazette RS, No 12/93, OdIUS 1II, 15) The Constitutional Court, taking into
consideration the case law of the European Court of Human Rights concerning Article 11 of the Convention (freedom of associ-
ation), decided that obligatory association with a chamber of doctors does not constitute a limitation of the constitutional free-
dom of association guaranteed under Article 42 of the Slovenian Constitution.
The Constitutional Court based its decision on the case-law of the European Court of Human Rights, which, when considering
mandatory membership of the Ordre des Médecins (medical association) of Belgium, had taken the position that the Ordre des
Médecins was an institution of public law exercising public control over medical practice. As such, the Ordre could not be con-
sidered to be an ‘association’ in the sense of Article 11 of the Convention. Mandatory membership of the Ordre des Médecins
does not entail any restrictions of the right ensured by Article 11 of the said Convention.
Ruling No. U-1-60/92 of 17 June 1993 (OdIUS II, 54) The Constitutional Court, taking into consideration the case-law of the
European Court of Human Rights concerning Article 6 of the Convention (the right to a fair trial), Article 2 of Protocol No. 7
(the right of appeal in criminal matters) and Article 13 of the Convention (the right to an effective remedy) decided that the reg-
ulation of legal remedies before the courts of associated labour was not contrary to Article 14 (equality before law), Article 15
(the exercise and restriction of rights) Article 22 (the equal protection of rights), nor Article 25 (the right to a legal remedy).



Convention complement national constitutional provisions. Beyond that,
the case-law of the European Court of Human Rights is also directly appli-
cable in the decision making process of the Constitutional and other courts
in Slovenia. Thus the jurisdiction of the European Court of Human Rights
and Slovenian national courts overlap in several ways.

Additionally, consideration of Strasbourg case-law is explicitly determined
by the Slovenian national law: The decisions of the European Court of
Human Rights are to be directly executed by the competent ordinary
courts of the Republic of Slovenia (Article 113 of the Court Act).

When Slovenija joined to the EU, consequently adopted standards of con-
temporary EU legal culture in which it has become normal that national
courts are influenced by the case-law of the national and (international)
regional European courts, thus raising the level of human rights protec-
tion®*. However, a legal rule and its implementation in everyday practice
are two different things. Real, half-real, and often only apparent general
interests of society may be extraordinarily strong, especially if they incite
national socialist, ideological, or political emotions. At such a time people
may forget principles which they had followed until recently, but they still
demand and efficient functioning of ordinary courts. Judicial and political
independence are almost the sole guarantees against the transformation of
law into a tool of some or other ideological and political movement based
on impatience.

Regarding the EU system of Human Rights protection, the National
Assembly on 1 February 2005 ratified the Treaty Establishing a
Constitution for Europe and the Final Act®. Furthermore, Slovenia consid-
ers the development of the common European constitutionalism through
the Treaty, especially the promotion of common European standards
(based on extended catalogue of human rights) of human rights protection.
For Slovenia, the Treaty itself is an important milestone for the European
Union as a whole, since its represents a further step in the development of
the European Union and underscores the unity of the Member States.

The signing of the Treaty means without any doubt a new big step towards
a new regulation of already rather extended European Union. Generally
speaking, we can only state that the the Preamble of the Treaty enforces
and guarantees all those values and goals which are nowadays as a rule
considered in Slovenia and in other member states as fundamental charac-
teristics or principles of the current western democracy, a rule of law and
a social state.

Additionally, regarding the Treaty as a sui generis document it was also

:? Bavcon, L., 1997,note 7 above, pp. 436-437.
E.g. Zakon o ratifikaciji Pogodbe o Ustavi za Evropo s Sklepno listino, Act Ratifying the Treaty Establishing a Constitution for
Europe and the Final Act, Official Gazette 2005, nr. 15, Mednarodne pogodbe (Treaties) 2005, nr. 1.
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very important the active participation of Slovenia within the treaty as a
full member state of the European Union. By such participation the
Slovenian national self-confidence has been reinforced. Bearing in mind
the Slovenian voluntary decision to enter into the European Union and an
opportunity for voluntary secession from the Union explicitly determined
by the Treaty (Slovenia retained this right also on the basis of the interna-
tionally recognized inalienable right to self-determination, we may look
into the future with a considerable feeling of "security” concerning the
Slovenian national identity. However, all this may be on the other hand at
any time only an illusion or an outward form.

In one of newest cases decided by the Slovenian Constitutional Court® the
question of the implementation of the Treaty arised. The petitioner chal-
lenged the unconformity of the particular law with the provisions of the
Treaty as well. The Constitutional Court stated that the Treaty (including
the Charter of Human Rights) was already published in the Official Journal
of the European Union as well as in the Official Gazette of the Republic of
Slovenia v Uradnem listu RS, however the Treaty is not yet in force and it
is not a direct legal source. Therefore the Court decided the case only con-
sidering the Slovenian Constitution in force as a legal basis for its decision-
making.

There were no special preliminary discussions on the contents of the
Lisabon Treaty.

The Slovenian National Assembly ratified on Tuesday the Lisbon Treaty on
29 January 2008, enabling Slovenia to be the second EU country to ratify
the document after Hungary*. The document, which was endorsed in a 74-
to-6 vote, is to ensure efficient operation of the enlarged European Union
and strengthen its role in the world.

Monitoring the ratification of the Lisbon Treaty was one of Slovenia's pri-
orities as the EU president during the first half of 2008.

Accordingly, the human rights protection should be expected in any case.
Therefore, a special European Union's body - Agency for Human Rights
dealing with these issues should was established, however having an inde-
pendent position (not to be influenced by pragmatic politics). This would
be a basis for the promotion of the achieved European standards of this
field. The both treties are adopted the complete provisions as well as a
modern catalog of human rights and fundamental freedoms, based on the
so far created European experiences and standards. Such level of human
rights protection determined by the European Union, when reached should
be intensively expanded and developed.

:2 Ruling No. U-1-268/05 of 5 July 2007 (published on the www.us-rs.si).
Representatives of EU Member States, including Prime Minister Janez Jansa and Minister of Foreign Affairs Dimitrij Rupel,
signed the Lisbon Treaty on 13 December 2007 at a signing ceremony in Lisbon.



PE3IOME

B coBpeMeHHOM rocypapcTbBe, KOTOpPOe PYKOBOACTBYETCS BEPXOBEHCTBOM
3aKOHQ, KOHCTUTYIIMOHHBIM KOHTPOAB OCYIIJECTBAGIETCS 3a AEATEABHOCTBIO
TOCYAAPCTBEHHBIX OPraHOB, KOTOPble MOTYT HApyMIUTh KOHCTHUTyIUIO, U
9TO ABASIETCS BBICIIEM POPMOU MPaBOBOM 3aIUTHl KOHCTUTYIITUOHAAN3MA U
IpaB YenroBeKa. KOHCTUTYIIMOHHEBIN KOHTPOAB - CPEACTBO OOPBOEBI C aHOMaA-
AUSMHM, KACAIOIIMMUCA KOHIIEHTPAIUKU BAACTH B APYTHUX TOCYAAPCTBEHHBIX
opraHax. B yacTHOCTH, M30BITOK 3aKOHOAQTEABHOU AEATEABHOCTH TOCYAAp-
CTBA yTHETaeT UHAUBUAYMOB BHYTPU MOAUTHUUECKOU CUCTEMBI. KOHCTUTY-
IIVOHHBIN KOHTPOAB - CPEACTBO YPaBHOBEIIMBAHWS IIPOLIECCOB, KOTOpBIE
MOTyT IIPUBECTU K BMEIIATEABCTBY I'OCYAAPCTBA B KOHKPETHEIE ChepPHl Ae-
ATEABHOCTU YEeAOBEKa.

HekoTopble wuccAepOBaTEAM MMO3UTHBHO BBICKA3BIBAIOTCSI OTHOCUTEABLHO
mporpecca, KOTOPOro AOCTUTAA BAacTh CAoBeHUM B cpepe pedopM, HauU-
Has C IIPOBO3TAAINEHUS He3aBUCHUMOCTH B uioHe 1991 ropa, IpuHATHS Ae-
MOKparuueckor KoHCTUTyIuu B AeKaOpe TOTO JKe T'OAd U IIOCAEAVIOIIUX
TOMPaBOK AAS 3allIUMTHI IIPaB YeAOBeKa U OCHOBHEIX cBOOOA. Ho mpu ae-
TaABHOM PacCMOTPEHUU MOYKHO OTMETUTH, UTO B CBSI3M C 3alllUTOM IIpaB
yenroBeka B CAOBEHMUM BO3HUKAU HEKOTOpPLIe IMpobaeMBI. [IpUIIA0 BpeMs,
KOTAQ MBI TIOHSAW, YTO AEMOKpaTUYecKoe OOIecTBO O3HauaeT HaMHOTO
OOABIIIE, YeM TOABKO IAIOPAAM3M M COBMECTHOE CYIeCTBOBaHME WHAWBU-
AOB, ABASIOIINXCS HOCUTEASIMU PA3HBIX KYABTYP U MMEIONINX Pa3AWYHBIN
o0pa3 >KU3HU.

Takum 06p8.30M, HeO6XOAI/IMO IIOAUYEPKHYTH, 9YTO T'OCYyAAPCTBO 00s13aHO He
TOABKO T'apPAHTHUPOBATL IIPpaBa AI-O,A,GIZ, HO KW IIOMOI'aThb UM B OCYIIECTBAE-
HHM 3TUX IIPAB B HOBCQAHQBHOﬁ JKU3HHU.
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HA YPOBHE
CTAHAAPTOB COBPEMEHHOIO
KOHCTUTYLHINOHAAU3MA

AYMUTPY I1IYABEPE
Ilpedcedamenv Koncmumyuyuonnoeo Cyda Pecnybauxu Moadosa

27 aBrycra 1994 ropa BcTynuaa B curay Koucrurynusa PecniyOaunku Moapo-
Ba, npuHaTad [laparaMeHTOM 29 HUIOAS TOrO >Ke Iopd. YUMTHIBAA 3TOT (PAKT,
OCTAHOBUMCS Ha IPEABICTOPUU M 3HAUYMMOCTU AAHHOT'O COOBITHS, CYTH
KOHCTUTYLMOHHBIX IIPUHIIUIIOB, Ha BOIIPOCAX COBPEMEHHOI'O KOHCTUTYIIM-
OHaAW3Ma B IIEAOM.

Koncturynusa Kak Beicminii 3aKOH TOCYAAPCTBA SIBASIETCS CBUAETEABCTBOM
OIIPEAEAEHHOTO 3Talla B Pa3BUTUU OOIIECTBa, ONPEAEAEHHOI'O YPOBHS 3pe-
AOCTH YAEHOB OOIIeCTBa. XapakKTep BEpPXOBEHCTBA KOHCTUTYIIUU oIlpepe-
ASIeTCST He TOABKO MeCTOM B MepapXuu HOPMATHUBHBLIX aKTOB, HO U TeM, UTO
OHa HAXOAUTCS Ha CAY’KOe y HapoAa, a He 3allluIaeT MHTepPeCHhl AWML Ol-
PEeAEAEHHOM COLVAABHOU TpyHIlbl. AGHHBIM IIOAUTUKO-IIPABOBOM aKT yCTa-
HaBAUBAET MOPIAOK OPTaHU3AIIUU U OCYIIeCTBAEHUS BAACTU W IOAUUHSIET
CcBOeM aBTOPUTETHOCTBHLIO M IIPABOBOM CUAOM AlOOOe pellleHue, IIPUHSTOE
NpaBAMUME BAACTAMU. KoHnenT KOHCTUTYIIUM IIpeBBIIIaeT IPeAEAbl IIpa-
Ba, OAUIIETBOPSAS HOAUTUYECKYIO U TOCYAAPCTBEHHYIO PEAABHOCTD, KOTOPas
OTO>KAECTBASIETCSI C OOIIIeCTBOM.

B AroGom peMOKpaThdecKoM cTpaHe KOHCTHUTYyIUS SABASIETCA OIOPOU AASI
BCeU IIPaBOBOM CUCTEMEIL. B cAydae BO3HUKHOBEHMS TPEIIUH CO3AA€TCH Y-
po3a pa3pylIeHusd BCel IPaBOBOM CUCTEMEI OOIECTBE, ITOIBAEHUI 3aKOHO-
AATEABHOT'O BaKyyMa, UYTO Hen306e>KHO BeAeT K HeCTaOMABLHOCTH.

ITpunarunem Aeknrapanuu o cyBepeHuteTe 23 uroHg 1990 ropa nepseiM Iap-
AaMeHTOM, U30paHHBEIM B pe3yAbTaTe CBOOOAHBIX U AeMOKPATUYeCKUX BBHIOO-
PoOB, OBblAa BIIMCaHa HOBAas CTPAHMUIIA B Pa3BUTHeE T'OCYAAPCTBeHHOCTH Peciryd-
Auku MoapoBa. CoraacHo AeKAapaliii Hapop CTaA MCTOYHUKOM M HOCUTe-
AeM CyBepeHUTeTq, OCYILeCTBAIEMOTO Yepe3 CBOUX IIpeACcTaBuTeAell. Peciry6-
ArKa MoapoBa ObIaa IIPOBO3TAAIIIEHA €AWHBIM M HEAEAVMBIM TOCYyA@pPCTBOM,
OTKPBITBIM AAS COTPYAHMYECTBA C APYIMMU TOCYAAPCTBAMM, CTPEMSAIIUMCS
BcTynutk B OOH 1 Me>XAyHapOAHBIe OpTraHu3alluy, IIOCTPOUBIIUM CBOIO Ae-
ATeABHOCTb Ha IIPUHLMIIAX Pa3AeAeHHs BAACTeN B I'OCYAAPCTBE U 3alUTEHI
IpaB 4enroBeka. AaHHag AeKrapanysg SBHUAACH OCHOBOM KOHCTUTYIIMOHHOU
pedOpME], IPeAyCMOTPEB B IIOCAEAHEM ITYHKTE, UTO IIPOBO3TAAIIIEHHBIE B HEN
NIPUHIIUIEL [IOCAY>KAT 0a30M AAS Pa3pabOoTKU HOBOM KOHCTUTYyHUN.



[TpyUHIMIBI TOCYAQPCTBEHHOI'O YCTPOWCTBA, NPOBO3TAAllleHHBIe B AeKaapa-
UM O CyBEPEHUTETEe, CTaAU OTIIPABHOM TOYKOM B YCTAHOBAEHUU HOBOMU Ae-
MoKpaTuu B PecrryOanke MoapoBa, a AeKrapalys 3aHgAd BBICIITYIO CTyIIeHb
o oTHomleHuto K Korcrurynum 1978 ropa. B oTAnune OoT MHOTHMX APYTHX
COIIMAAMCTAYECKUX TOCyAApcCTB, Pecrrybanka MoapoBa He cpasdy NPHHSAQ
HoBYI0 Koucturynuto. I'locae 1989 ropa Ha 6aze KoHcturyuuu MOAAOBEL
1978 ropa myTeM KOHCTUTYIIMOHHBIX U 3aKOHOAATEABHBIX pedOpM OBIA yCTa-
HOBAEH AeMOKpPaTUYeCKUU pe’XUM IpaBAeHus. Ha ocHoBaHuu AeKrapanuu
o cyBepeHuteTe 26 uroad 1990 ropa ITapaameHnT npussar 3akoH Nel94-XII,
KOTOPBIM BHEC U3MEHEHUs B CT. 74 KOHCTUTYyLIMY, 3aKPEIUB, YTO B AAABHEN-
1IeM aKThl, NIPUHATBHIe OpraHaMK rocypapcrBeHHoU Baactu CCCP, Oyayr
AEUCTBOBATh Ha TePPUTOPUM MOAAOBBI TOABKO ITOCAE UX PATU(UKALUNA BbIC-
IIAM 3aKOHOAATEABHBIM OpraHoOM. [IpHHATOe B IIOCAEAYIOIIEM 3aKOHOAQ-
TeABCTBO B IIOAHOM Mepe CIIOCOOCTBOBAAO AEMOKPATH3alluU OOIeCcTBa U AU-
Oeparn3aluy SKOHOMUKHU. OTMeTHM, B YACTHOCTH, 3€MEAbHBIN KOAEKC, 3a-
KOHBl O COOCTBEHHOCTH, O IIpUBATU3allUM, O IPEAIPUHUMATEABCTBE M
NIPEANIPUATHAX, 00 MHOCTPAHHBIX MHBECTUIIUAAX, 00 aKI[MOHEPHBIX OOIeCT-
Bax, O IIAPTHUAX U APYTHUX OOLIECTBEHHO-IIOAUTUYECKUX OPraHU3allAsaX, O BbI-
oopax IlpesnpenTa crpaHsbl, 0 [IpaBUTEABCTBE U AD.

OcHOBHBIE 3Talbl Ha IyTH K COBpeMeHHOfI KOHCTI/ITYU;I/II/I.

19 mrona 1990 ropa mocranoBaeHmeM BepxosHoro Cosera MCCP Obvira
co3paHa Komuccug no paspaboTke npoekra HoBou Koucrurynum. Komwuc-
CHsI OCHOBBIBAAACH B CBOEU paboTe Ha IIOAOKEHUs, HalllepAllile OTpa>keHue
B IIPOEKTAaX, IIPEAAOKEeHHBIX OTAEAOM IO 3aKOHOAAQTEABHBIM U IIPABOBBIM
BonpocaM Cekperapuara [lapaameHnTa, [IpaBuTeabcTBOM, AKapeMUel HAyK
U TPYIIIOU HE3aBHCHUMBIX aBTOPOB. be3yCAOBHO, BO BHUMaHue OBIAU NIPU-
HATHL 3aMEYaHUsI U IIPEAAOSKEHMS, BbICKa3blBaeMble Ha 3acepaHusax KoHc-
TUTYIJUOHHOU KOMHUCCHUM.

12 maprta 1993 ropa, o6cyaus npoekT Koucturyuum, [laprameHT Pecry6-
AuKU MoapoBa He yclleA IPUHATH €r0 B IIEPBOM UYTEHUM, OAHAKO IIPHUHSA
INocTanoBaenue no npoekty Koncrurynuu Pecniybarku MoapoBa, B KOTO-
POM OBIAM yTBEP’KAEHBI OCHOBHEBIE ITOAOKEHHUS.

15 mag 1993 ropa I'lpesupuym [laparamenTta Pecriybanku MoapoBa IPUHAA
[NMocTaHoBAEHUE O Mepax IO OPTaHU3AIMU U MTPOBEASHUWIO BCEHAPOAHOTO
o0cyxpeHNa KoHCTUTYIIUU.

29 mroag 1994 ropa mocae HEOAHOKPATHBIX OOCY’KAEHUU IIPOEKTa 3aKOHA
IlapaamenT npuHuMmaer KoHcturynuio PecriyOamkum MoapoBa. B sToT Ke
AeHb KoHCTHUTYynMS NpOMyAbrUpyeTcsa YKazoM Ilpesupenrta PecnyOauku
MoapoBa u BcTymaeT B cuAy (cT. I paspen VII) ¢ 27 aBrycra 1994 ropa. C
3TOrO >Ke AHS IIPU3HAeTCA yrparuBllel cuay KouHcturynusa PecnyOAnKu
MoapoBa ot 15 anpeasa 1978 ropa, 3aKOHBI U APyI'HM€ HOPMATHUBHEBEIE AKThI
AEUCTBYIOT B 4aCTH, He IIpOoTHBOpedaliei KoHcTurynum.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICSAYEAETUN
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Koucrurynua 1994 ropa - sTo nepsast KoHCTUTYIIUS B UCTOPUHU HAIlero Io-
CYAQPCTBQ, YCTAHOBUBIIAA AEMOKPATUUYECKUN pe>kuM, KOTOPHIM OCHOBaH Ha
IIPUOPHUTETE OCHOBHEIX ITPaB U CBOOOA, HAITPaBAEHHLIX Ha OAAro rpa’kpaH U
oOuiecTBa. B oranune ot Pymeinun, Poccun u pApyrux crpaH, KoHcturynusa
Pecniybanku MoapOBa He BUAACH CIIACATEABHBIM KPYTOM AASL HOBOM AEMOK-
paTuy. BOABIIMHCTBO NPUHIIUIIOB ¥ KOHCTUTYLIMOHHBIX HOPM OBIAU IIPETBO-
PeHBI B KM3Hb A0 HPUHATUS KOHCTUTYIIUM Ha HNPOTSKEHUU 5 AeT IIpaBAe-
HHUS B YCAOBUSX HOBOM AeMOKpaTuy, OyAy4YM NPOBEPEeHHBIMU BpeMeHeM U
OOIIIeCTBOM U ABASISICH OCHOBOM AAG NPUHATHSA HOBOM KoHcTuTyuu. BBISB-
A€HME HaKOIAEHHOI'O MOAMTHYECKOTO U COIIMAABLHOI'O IIOTEHI[MAAA - 3TO OA-
Ha M3 OCHOBHEIX 3apau Koncturyrnuu 1994 ropa. Takum obpazom, KoHcTu-
Tyuusg PecnyOauku MoapoBa y3aKOHUAA YCTAHOBUBIIMECS OOIeCTBEHHBIE
OTHOIIIEHUs, IIOCAY>KUB OCHOBOM AAST UX AQABHEMIIEero perrnaMeHTHPOBAaHUS.

HapHAY C CyIIeCTBYIOINMMU KOHCTUTYIHMOHHBIMU OTHOIIEHUSIMU, Kouctn-
Tynusi yCTAHOBUAAQ HOBBIE€ OTHOIIEHUS U IIOANTUYECKUE MHCTUTYTHIL, DOAB KO-
TOPBIX COCTOUT B obecrieueHNN U 3aliuTe KOHCTUTYIIMOHHBIX IIPDAB U CBO6OA.

BriepsBele B MCTOpPHMM HAIlero rocypapcrsa KOHCTUTyLMs NIPOBO3rAaCHAd
Peciybnuky MoapOBa CyBepeHHBIM, HE3aBUCHUMBIM, HEUTPAABHBIM IIPABO-
BBIM T'OCYA@PCTBOM, OCHOBAHHBIM Ha NPHUHIIAIAX BepXOBeHCTBA KOHCTUTY-
LIUH, PA3ACAEHUSA U B3aUMOAENCTBUS BAACTEHN B IOCYAAPCTBE, 3aKOHHOCTH,
IIPUOPUTETHOCTU U 3AIIUTHI IIPAB YEAOBEKA, IIOAUTUYECKOI'O IMAIOPAAU3MA -
IPUHIUIIAX, CIOCOOHBEIX YCTPAHUTB AIOOYIO IIOIBITKY K BO3POKAEHUIO
AUKTATyPBl U TOTAAUTAPU3Ma, YCTAHOBACHUIO O(DUIIMAABHOU UAEOAOTHU.

Koncturynusa ycTaHOBUAA TTOPIAOK YUPEXKAEHMS, ITIOAHOMOYHS U OTHOIIIe-
HUS Me>XXAY TAABHBIMM MHCTHUTyTaMM IIpaBOBOro rocyapapcrtBa ([lapaamenr,
IMpaButeabcTBO, Ilpe3supenTt PecnmyOauku MoapoBa U cypeOHasg BAACTD).
IlpoBo3raacuB NPUHIIUII BepXOBeHCTBA Briciiero 3akoHa, KoHcTuTyiusa
YCTAaHOBUAA aTpPUOYTHI TOCYAQPCTBEHHOCTU, MEepPapxXuio 3aKOHOAATEABHBIX
aKTOB, IPUHATHIX [TlapAraMeHTOM, pa3rpaHUYNAa KOMIIETEHIIUM BBHICHINUX II0-
AUTHUYECKUX UHCTUTYTOB F'OCYAAPCTBa U KOHKPETU3UPOBara 0OAACTU, KOTO-
pble perraMeHTUPYIOTCS HOPMATUBHBIMU aKTaMu [IpaBUTEABCTBA.

Koncrurynusa PecniyOanku MoApOBa 3aKpelrAd OCHOBHEIE IIPABa M CBODO-
ABI TPA’KAQHMHA, IPOBO3TAAIIeHHEBIE BceoOllel AoeKaapaliueil mpaB 4eAoBe-
Ka W ABYMS MEXAYHAPOAHBIMU NAKTaMU B AQHHOU OOAACTH, U IOCBATHAA
OTAQAI:HYIO I'AaBY HpI/IHLH/IHaM, HpI/IMeHHeMLIM K OCHOBHBIM npaBaM n CBO-
oopam. Takum oOpazoM, BceoOiiasi Aoeknrapaliyst IpaB dyeAOBeKa ObIAa ITOA-
HATAa Ha YpOBeHL KOHCTI/ITY]J;I/IOHHBIX HOpM.

[TepecMOTpeB OTHOIIEHUSI MeKAY I'Pa’KAQHMHOM U rocypapcTBoM, KoHcTH-
TYLIMsS YCTAHOBUAQ IIPUHIUII OTBETCTBEHHOCTH 'OCYAAPCTBA Iepep I'pakja-
HUHOM, F'apaHTOM COOAIOAEHUS KOTOPOro aBAdeTcs KoHCTUTYIIMOHHEIN CyA,

B mHoBOM BUAECHHNU OBIAO pPerrnaMeHTUpPOBAHO BSGHMOAeﬂCTBHe BHyTpeHHe-
ro 1 Me>XAYHAPOAHOTI'O IIpaBa. Me)KAYHapOAHBIP’I IIPUHITUII O IIpaBe AOTOBO-



POB OBIA IIpPUMEeHEH He TOABKO IIO OTHOIIEHHIO KO BCQOﬁLHeI;'I AEKAApAlIruu
IIpaB 9eAOBeKa, HO U K APDYI'MM IIaKTaM U AOT'OBOpPAM, K KOTOPBIM Pecny6-
AHMKaA MOAAOBG. IIPUCOEAMHUAQCE. CoraacHo KOHCTUTYLIMOHHBIM HOpPMAaM
Me>XXAYHApPOAHBIE AOTOBOPHI, HEe COOTBETCTBYIOIINE KOHCTI/ITYLII/II/I, BCTYyIla-
IOT B CUAY TOABKO IIOCA€ IlepecMOTpa KOHCTI/ITYLII/II/I.

ITpoBO3rAacuB CyBepeHUTET U HE3aBUCUMOCTDH HAIIlero rocypapcTsa, KoHc-
TUTYLIUS IPEAOCTABUAA NIPEACTABUTEASIM HAPOAA BO3MOJKHOCTB Pa3pellaTh
HaIMOHAABHBIE TPOOAEMEI O€3 BMelIaTeABCTBA M3BHE. PecmyOarKa MoAapo-
Ba CTanAa IOAHOIIPABHBIM YAEHOM TAKUX MPECTU KHBIX MEXAYHAPOAHBIX U
peruoHaAbHBIX CTPYKTYpP, Kak OOH, OBCE, Coser EBpons! u Ap.

Ocoboe MecTo B KOHCTUTYIIMM 3@HUMAIOT IIOAOJKEHUSI O MECTHOM ITyOAMY-
HOM YIIPaBA€HUH, COTAACHO KOTOPBIM IIyOAWYHOE yIIPpAaBA€HHE B AMUHUICT-
PAaTUBHO-TEPPUTOPUAABHBIX €AUWHUIAX OCHOBBIBAETCS HA IIPUHIIUIIAX MECT-
HOWM aBTOHOMWM, AENEHTPAAM3AllMU OOIIEeCTBEHHBIX CAY>KO, BBIOOPHOCTU
BAACTEN MECTHOI'O ITyOAWYHOTO YIIPABAEHMS M KOHCYABTAIIUM C IpakpaHa-
MM II10 BJKHEHIINM BOIIPOCAM MECTHOI'O 3HaueHUs. BriepBele B HCTOPUM Ha-
LIIeTO TOCYAQPCTBa OBbIAA YCTAHOBAEHA IPOIeAypa HApPOAHOW HMHUIIMATHUBBI
nepecmorpa KOHCTUTYIIUMY, B OTAEABHOM Pa3AeAe PErAaMeHTHPYIOTCS IIPO-
IleAypa U IpeAeABl IepecMoTpa KOHCTHUTYIIMM IMOA CTPOTMM KOHTPOAEM
Koncturynuonsoro Cyaa.

Ha KoHcTuTyI1uio Bo3A0OKeHa OAHA M3 Ba)KHEUIIUX MUCCUY - OBIThL CTabu-
AU3UPYIOMNIMM (PaKTOpOM oOIfecTBa. KOHCTUTYIIMA oOecnedyrra MUPHBIN
mepexop K AeMOKpPaTUUeCKOU CUCTeMe IIPaBAeHUd, OT YHUTapru3Ma U OAHO-
TMapTUMHOCTU K MAIOPAAM3MY MHEHUU U MHOTONapTUUHOCTH.

B pesyabTaTe BHeApeHHsS KOHCTUTYLIMOHHEBEIX HOpPM PecmiyOamka MoapoBa
UMeeT B HACTOLIIeM IIPABOBYIO YIIPABA€HYECKYIO CHCTEMY, OCHOBAHHYIO
He TOABKO Ha CTPOTOM Pa3AEA€HHHU BAACTEM B rOCyAAPCTBE, HO U HA UX 3(-
(HDEeKTUBHOM B3aWMOAEHCTBUU.

[MpaBoBasi cucremMa Oblra TpPUBEAEHA B COOTBETCTBHE C TMOAOKEHUSIMU
Me>XKAYHAPOAHBIX HOPM. B IeAsX onTMMH3aluy 3alllUThl IIpaB YeAOBeKa U
oOecIleueHNs pearr3alluy IPUHIIUIIA CBOOOAHOTO AOCTYIIa K IIPABOCYAUIO
Oplra pedopMHUpPOBaHA CypeOHas CUCTEMa, OBIAM CO3paHBI MHCTHUTYT Hap-
AAMEeHTCKOro apBokaTa M LleHTp IIO0 IpaBaM 4eAOBeKa, OTKPHIT AOCTYII B
EBponencKuil Cyp IO 3allluTe IIPaB YEAOBEKaA.

[NMpunartue KOHCTUTYIIUM YCKOPHUAO Pa3BUTHE YAaCTHOM COOCTBEHHOCTH,
IPEATIPUHUMATEABCKON AEATEABHOCTH, CO3AaHME PBIHOYHOMN 5KOHOMUKU B
IIEAOM.

Koucturynua cospana cBoil OactuoH - KoHcturynuoHHBIM Cya, BBEPUB
eMy Takue (PYHKUIUU, KaK 3alIUTy KOHCTUTYIIMOHHEIX HOPM, oOeclieueHue
U pearr3aliyio MPUHIWIA Pa3AeA€HUsS BAACTed B rOCyAApPCTBe, TapaHTUPO-
BaHUE OTBETCTBEHHOCTH TOCYAApPCTBAa Ilepep T'Pa’kKAQHMHOM, YCTpaHeHUe
KOH(MAUKTOB MeXAY BETBSIMU BAACTH.
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AYMUTPY ITYABEPE. KOHCTUTYIIMOHHBIN CYA PECITYBAUKHN MOAAOBA

Ha IIPOTAXKEHUN cBoei ACATEeABHOCTH, IIyTeM CAHKIOWOHHWPOBAHUWS HOPMaA-
TUBHBIX AKTOB, IIPOTHMBOpPEYAIlnX BBICH_IQMY 3aKOHY, KOHCTI/ITYL[I/IOHHBIﬁ
CYA CO3ApaN BQJ(beKTHBHbIIZ MeXaHN3M KOHCTUTYIUOHHOI'O KOHTPOAS 3dKO-
HOB. HOCpeACTBOM 3aKAIOUEHUM O WHUIIMATUBAM O IIepeCcMOoTpe Kouctu-
Tynuu u peUleHI/Iﬂ O TOAKOBAHWY KOHCTUTYIMOHHBIX TTOAOKEeHUM CYA BHeC
CBOMU BKAAQA B COBEPIIIEHCTBOBAHME U IIOHMMAdHWE MCTUHHOT'O CMBICAA KOHC-
TUTYOUOHHBIX HOPM.

Co3paB crieruasbHbIe IPOLEeAYPH, KOHCTUTYIINS yCTaHOBUAA OTHOCUTEAD-
HO >KeCTKMU MeXaHW3M M3MeHeHUs KOHCTUTYIIMOHHBIX HOPM. B pe3yabTa-
Te, B KoHCTUTyIIMIO OBIAM BHECEHBI ABE HOBBIE CTAaThbU W W3MEHEHBI 33
KOHCTUTYIIMOHHBIE HOPMBI, KaCaloluecs: Pa3sAndHBIX 0OAaCTeH.

[MpakTuuecku He CYyLIeCTBYeT HAEAABHBIX IIPABOBBIX HOPM Aa’ke B I'OCY-
AAPCTBAX C Pa3sBUTBIMU A€MOKDPATHYECKUMHU KOHCTUTYIIMOHHBIMU TPAAU-
OusaMU. be3ycaoBHO, HeKOTOpHIe IOAOKeHUss KoHcturynuun PecnyOamku
MoapOBa MOTYT OBITH IIOABEPIHYTHEI PA3HOOOPA3HBIM TOAKOBAHUAM, IIO
AAHHOMY OCHOBAHMIO HEOOXOAMMA UX B3BellleHHad OlleHKa. KoHcTuTynug
MOJKeT OBITh IOABEPTHYTA KPUTHKE U B CBA3U C OTCYTCTBUEM HOPM IIO
peraramMeHTanu HeKOTOPBIX MHCTUTYTOB. OAHAKO B HAcCToslllee BpeMsd, B
neadax 6oaee 3(p(peKTUBHOrO yIpaBAE€HHUS OOIIECTBOM, CAEAYET COCPEAO-
TOUUTBHCS He Ha HEeAOCTaTKaX, a Ha BBIIBA€HUU NOTeHIMara KoHCTUTY-
MY, OCYLIeCTBA€HUU KOHCTUTYLMOHHBIX IIOAOJKEHUIN B IIOAHOM OOBbeMe.

PeCHY6AI/IKa MOAAOB&, Kak 1 Aroboe AEMOKpaTHu4IeCKoe rocypapcrBo, Xe-
AdeT UMEeTh IIPOYHYIO KOHCTI/ITYLH/IIO, KOTOpasa CBOMM aBTOPUTETOM U CHU-
AOM CBOHUX HOPM BE€PXOBEHCTBYET HaA HpaBOBOfI cUcTeMOl U obecHeunBa-
eT COIIUAABHYIO CTaOUABHOCTL. BHOCHMBIE H3MeHEHUS IIPECACAYIOT U
AONKHBI ITPECACAOBATHE UMEHHO 3Ty IIeAb.

IlpaBo, OyAyYHM AMHAMUYHBEIM COIIMAABHBIM IBAE€HUEM, IIOABEPFKEHO IIPOUC-
XOAAIIUM B OOIIleCTBe U3MeHeHUAM. 11 HOpMBI, 1 KOHCTUTYIIMOHHBIE IIPUH-
OUNOBl CAEAVIOT 3TOMY IIPABHAY, MOCKOABKY SIBAGIOTCI HOpMaMu npaBa. C
IIOAUTHUYECKOU TOUYKM 3peHHsd Ar00asd KOHCTUTYIIUA OTpa’kaeT PearbHYIo
MIOAUTHYECKYIO A€ITEABHOCTh HA MOMEHT IIpUHATHI. [AyOOoKHe n3MeHeHUusa
B OOAACTH COLIMAABHBEIX OTHOIIEHWU TpPeOYyIOT BHECEHUS W3MeHEHUN B
Koucturynuio ¢ TeM, 4TOOBI OHa HE CTaAd CePbe3HBIM IIPENITCTBHEM Ha
YT COIMAABHOIO U MOAMTHMUYECKOTO IIPOTpecca ToCyAapCTBa.

HaragpHbIM TpuUMepoM B 3TOM CMBICAE MOJKET CAY>KUTH HEOOXOAMMOCTh
YUpEesKAEHUS MHCTUTYTa KOHCTUTYIITUOHHOM >KaAOOBI. OIpPOCh], KOHCYABTA-
UM CIEeUAaAUCTOB U yYeHBIX B AQHHOU OOAACTH M OCOOEHHO IOTOK OOpa-
IIEeHUN T'Pa’KAQH HAIled CTPAaHBL B EBPOIIEMCKUU CyA IO IIpaBaM YeAOBeKa
CBUAETEABCTBYIOT O TOM, UTO BHECEHUE COOTBETCTBYIOIIVUX WU3MEHEHUU B
Koncrturynuio He MOKeT OBITH OOA€e OTCPOYeHO. DTOro >Ke MHEeHUS NpU-
DEPFKUBAIOTCI AMAEPHI TapTHM, IPEeACTAaBAEHHBIX B [lapraMeHTe, OblAa YeT-
KO BBIpa’kKeHa U IOAMTHYECKAasd BOASI PYKOBOACTBA CTpaHBI. CumTaeM, 4UTO
HajpeAeHUe TTpaBoM oOpaieHuda B KoucturynmoHHBIN Cya ATOOOTO AWIG,



YIIEMAEHHOI'0O B CBOUX IIpaBaX U CBO60,A,6.X IIPUHATBEIM HY6AI/IHHBIMI/I BAAQC-
TAMMW dKTOM, CTAHET ellle OAHKMM BA’>XKHBIM 3TAIIOM B CTAHOBAEHWHU IIPABOBO-
'O AEMOKPATUYIECKOT'O ToCypAapCTBa.

Bce Doaee BEIpa’KeHHOE CTPEMAEHHE OOIIEeCTBA K YBAa’KEHUIO U COOAIOAE-
HUI0O KOHCTUTYIIUU gBASIeTCS PE3YABTAaTOM PABHEHMUS KOHCTUTYIIMOHHOU
HAIIMOHAABHOM IOPUCAMKIWMM Ha CTAaHAAPTHl IIPOTPECCUBHOIO MUPOBOTO
KOHCTUTyOMOHaAn3Ma. OpHO3HaYHAad HAIPABAEHHOCTh KOHCTUTYIIMOHHOT'O
Cyaa PecnyOanku MoapoBa Ha IpU3HAHME YETKUX €BPOINENCKUX TpeboBa-
HUM COBIIaAaeT CO CTpeMAeHHEeM HapoAa K YCTAHOBAEHUIO IOPSAKA U CIIpa-
BEAAHMBOCTH II0 BCeM BePTUKAAU IIPABOBOTO T'OCYAApPCTBaA.

SUMMARY

The Constitution is considered to be the fundamental law of a state which
is invested with supreme legal force. The historic experience proves that
each state establishes its way of organizing and exercising of power in the
Constitution. Both governors and those governed perceive that political and
legal act as the fundamental Law of the state, Supreme Law, fundamental
Pact. According to the classical theory of the constitutional law, each state
necessarily has its own constitution. The emergence of a new state estab-
lishment corresponding to the principles of social and political justice and
being specific to the Western constitutional democracy and legal state pre-
supposes the formation of some generations of jurists in the spirit of the
most democratic concepts about the role, constitutional functions, historical
evolution of the incorporated institutions etc. Metaphorically and euphori-
cally saying, the constitution is considered sometimes to be a magic word
and a miraculous dimension of a lawful state.

Nowadays, in our literature it is used in the meaning of a fundamental legal
act which is composed of a system of norms implying supreme juridical
force and regulating social relations in the way of establishing, keeping and
exercising of state power as well as setting concurrently the competence
limits of these powers, rights and fundamental liberties of citizens. Hence,
it is that juridical act that regulates the organization of the society in a state.

Therefore, the social organism cannot exist and function only through its
own veneration expressed towards a faith. Being subordinated to profound
human and earthly senses, it should function as the clock mechanism.
Keeping the pace of the metaphorical space, the Constitution can also be
considered as the technical book of the social mechanism.
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