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BCTYIIUTEABHOE CAOBO
OPENING SPEECH
DISCOURS D'OUVERTURE

I'ATUK APYTIOHAH

IIpedcedamenvy Koncmumyuyuonunoeo Cyoda
Pecnybauku Apmenus

YBakaeMnili Ilpe3upenT PecnyOauku ApMmeHus!
YBakaeMele roctu!
AaMbl 1 rocnopa!

Koncrurynmonnsii Cya PecnyOAuKum ApMeHHsI COBMeCcTHO ¢ Benernuas-
cko¥ kKomuccuer Cosera EBpOIEI yKe B A€CATHIM pa3 OPraHU3yeT Me KAY-
HApOAHYIO KOH(EPEHIINIO, NOCBAIIEHHYIO AaKTyaAbHBIM IIPOOAEMAaM KOH-
CTUTYILIMOHHOI'O ITPABOCYAMS.

Ota KoHdepeHIusi mMeeT psip CYIIeCTBEHHBIX 0OCOOeHHOCTEMN.

OHa 100uAeliHasg He TOABKO IIO CUETY - pecATad: Hacrodmasa KoHndepennusa
IIOCB4IIeHA AecaTuAreTuaM npuHaTusa Korncrurynuu Pecniybauku ApMeHUs
u dopmuposaHuga KoHcturynuornHoro Cyaa.

B opranmzanuu paHHOM KOH(pepeHIMN NprHNManra ydacTHe TAKKe TaKas aB-
TOPUTETHAsI OPraHu3allys, IIOAYYHMBIIIAsSI HIMPOKOE MEKAYHAPOAHOE IIPH3HAa-
HMe, Kak MeXayHapoaHas accolpalyisgs KOHCTUTYLIMOHHOTO IIPaBa, 3a YTO BbI-
paskairo rAyOOKyrO NPH3HATeABHOCTH lIpepcepaTento, mpodeccopy CaHpepc,
nepBOoMy Buile-nipe3upeHTy rocnopry Mocy ¥ ApyruM IIPUCYTCTBYIOLIVM.

BasknocTts KoH(MepeHIIuHU BEICOKO OlleHEeHa TaKKe EBpOIEeNCKUM CYyAOM IIO
IIpaBaM YeAOBeKa, U ceropHs ¢ HaMu TakKe [IpepcepaTear EBpormeiickoro
CyAQ YBa’KaeMbIl rociopvH Banpaxabep u pABoe uneHOB Cyaa.

B KoudepeHnn y4acCTBYIOT IIPEACTABUTEAU 25 CTpaH, B TOM umcie [Ipea-
cepaTeArn KoHcruryrinoHHbBIX CypoB Poccutickoit @epepanuy, [oasmm, Cao-
Bakuy, I'pysun, AarBuy, 3amecturern [Ipepceparenreirt KOHCTUTYIIMOHHBIX
CyaoB Utarum 1 YKpauHbl, U3BECTHBIE CYABUM M DKCIIEPTHI U3 Pa3HBIX CTPaH.

3a OrpOMHOE COAEUCTBUE B opraHusanum KoH@epeHIUNU XO4Yy BEIPA3UTh
WCKpPeHHIOI0 OAaaropapHocTh CekpeTapio BeHellmaHCKOM KOMUCCHUH, MHOTO-
YBa’KaeMOMy IOCIIOAMHY AJKHMaHHU ByKHKMO, Hallle COTPYAHHYECTBO C KO-
TOPBIM BBEIAEPIKAAO CEPBE3HOE UCIBLITAHWE BPEMEeHEM.

A IIpU3HAaTeAeH BCEM, KTO OTKAUKHYACS HA Hallle IIPpUTrAdllleHre W IIPpUHIA

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMIOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU




TATUK APYTIOHAH. KOHCTUTYIIVMOHHBIN CYA PECITYBAUKU APMEHUS

ydacThe B 3TOM oOuAeriHoM KoHGepeHIMU. YBepeH, 4TO y>Ke UMelollne
TAYyOOKHEe KOPHHM OOCY>KAE€HUS B COOTBETCTBHM C HAIIMMU TPAAULNUAMU
IIPOUAYT @KTUBHO U Ha BBICOKOM IIPO(eCCUOHAABHOM YPOBHE, a Hallu Ioc-
TU [OKUHYT APMEHUIO C IPUATHLIMU U He3aOblBaeMBIMU BII€YATACHUSIMU.

51 xouy BBEIpA3UTh OCOOYIO OGAATOAAPHOCTb TaKKe TAyOOKOYBa’kaeMOMY I'OCIIO-
anny I1pesnpenty PecrryOanku ApMeHHs 3a AMYHOe ydacTue B padbore Kon-
(bepennuu U 3a JKeraHHe IepeAaTh HaM HEKOTOPHIE CBOU COOOPa’KeHMUS.

YBa>kaeMble KOAAETrn!

B aTu AHU KaykKABIM M3 HAc OyAeT MMeTh BO3MOJKHOCTH BEIPA3UTHL CBOU CYiK-
AEHUSI OTHOCUTEABHO 00Cy’>KpaeMoM npobaeMbl. OHM B 00OOIIIEHHOM BUAE
AO KOHIIA ropa OYAYT OTyOAMKOBAHBI B M3AaBAaeMOM Ha 4YeThIpeX fI3BbIKax
exeropauke "KOHCTUTYIIMOHHOE IIPABOCyAUE B HOBOM THICAYEAETHH' 3a
2005 roa.

Kak BUAHO M3 IporpaMMel, 00Cy>kpaeMas TeMa OyAET IPeACTaBAEHA YeThIPb-
MA nopaTeMaMu. [ToMMMO 3apaHee 3agBAE€HHBIX OCHOBHBIX AOKAQAOB, OYAYT
TaK>Ke BBICTYIIA€HUSI U CcOOOIIeHmd. JKeaarolue, TOKaAyIUCTa, 3apaHee 00-
paTUTeCh K IIPEACEAATEABCTBYIOIIUM 3aCeAaHUAMU. AAST AOKAQAOB IIPEAY-
CMaTpUBaeTcsa A0 15 MUHYT, AAD BBEICTYIIAEHUU M COOOLIEHUM - AO 5 MUHYT.

Emre pa3 npuBeTcTBYIO BCeX Bac M ’Keaaro NAOAOTBOPHOM PaOOTHI.

[To3BOABTE IIPEAOCTABUTEL CAOBO AAS NpuBeTcTBUA [IpesupeHTy PecrryOau-
Ku ApMeHus rocunopury Pobepry Kouapsany.

GAGIK HARUTYUNYAN

President of the Constitutional Court
of the Republic of Armenia

Mr. President of the Republic of Armenia,
Dear guests,
Ladies and gentlemen,

The Constitutional Court of the Republic of Armenia together with the
Venice Commission of Council of Europe has organized the tenth international
conference dedicated to the urgent problems of constitutional justice.

This conference applies with a set of essential specific features.

This conference is not only jubilee but is also dedicated to the adoption of
the Constitution of the Republic of Armenia and formation of the
Constitutional Court.

Such an authoritative organization as International Association of



Constitutional Law has taken part in the organization of this conference, and
I would like to express my gratitude to Ms. Saunders - President of IACL, to
Mr. Maus - Vice-President of IACL, and others.

The importance of the conference is highly appraised by European Court
of Human Rights, and we are glad to greet President Mr. Wildhaber and
two members of European Court of Human Rights.

Unprecedenting number of delegates from twenty-five countries as
President of the Constitutional Council of France, Presidents of the
Constitutional Courts of Russian Federation, Poland, Slovenia, Georgia and
Latvia, Vice-presidents of the Constitutional Courts of Italy and Ukraine,
well-known judges and experts from different countries are participating at
our conference. Welcome to Armenia.

I express my gratitude to Mr. Gianni Buquicchio - the honored secretary of
Venice Commission with whom our cooperation has stood the test of time.

I am grateful to all of you for acceptance of our invitation and for your
participation in this jubelee conference. I am sure that in accordance with
our already deep-rooted traditions the discussions will be interesting
and on high professional level, and our guests will leave Armenia, taking
with them only pleasant memories.

I would like to express special gratitude to the President of the Republic of
Armenia for the participation at the conference and for his willingness to
pass some of his views to us.

Dear colleagues,

During these days each of us will have an opportunity to express his/her
points of view over the discussed issues. After summarization, at the end of
the year they will be published in four-language almanac "Constitutional
Justice in the New Millennium" for 2005.

The discussed topic will be presented in four subdivisions. Besides the main
reports, there will be speeches and announcements. The participants willing
to take floor should address the chairs of the meeting. For reports 15 minutes
are stipulated, for speeches and announcements - 5 minutes.

I would like to greet you again and wish you productive work.

Let me invite the RA President Robert Kocharyan to take the floor.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM




GAGIK HARUTYUNYAN. CONSTITUTIONAL COURT OF THE REPUBLIC OF ARMENIA

GAGUIK HAROUTUNIAN
Président de la Cour constitutionnelle d’ Arménie

Honorable Président de la République d’ Arménie,
Chers hotes,
M esdames, messieurs,

C'est d§a pour ladixieme fois, que la Cour constitutionnelle de la République
d’ Armeénie conjointement avec la Commission de Venise, organisent la con-
férence international e consacrée aux problemes principaux d’ actualité delajus-
tice constitutionnelle.

Cette conférence a un nombre de particularités essentielles.

Elle est non seulement d’ anniversaire étant la dixieme, en méme temps elle est
consacrée aux dixiemes anniversaires de |I’adoption de la Constitution de la
République d’Arménie et de la formation de la Cour constitutionnelle
d Arménie.

A I’ organisation de cette conférence a pris part I’ Association internationale du
droit constitutionnel ayant une grande renommeée et ' exprime ma profonde
gratitude au président professeur Saunders, au premier vice-président pro-
fesseur Maus et aux autres membresici présents.

L’ organisation de la Conférence a été hautement appréciée aussi par la Cour
Européenne des Droits de I’'Homme et aujourd’ hui est parmi nous le Président
de cette Cour, respectable monsieur Wildhaber et deux membres de la Cour.

Aux travaux de cette conférence participent les délégations au nombre sans
précédent, les représentants de 25 pays 'y compris les Présidents : du Consell
congtitutionnel de France, des Cours congtitutionnelles de la Fédération de
Russie, de Pologne, de Slovaquie, de Géorgie, de Lettonie, les vice-Présidents
des Cours consgtitutionnelles d’Italie et d Ukraine, un nombre important des
juges et des experts arrivés de différents pays dont je les salue tous et leurs
souhaite le bienvenue.

Pour assistance substantielle dans |’ organisation de conférence, j’ exprime ma
profonde reconnaissance auss au Secrétaire chevronné de la Commission de
Venise honorable Monsieur Bouquicchio avec lequel notre coopération a passé
I’ examen du temps.

Je suis reconnai ssant & vous tous pour accepter notre invitation et participer aux
travaux de notre conférence commémorative. Je suis convaincu gque déja, con-
formément a nos traditions ayant des racines profondes, les discussions seront
actives et au niveau professionnel élevé et que nos hotes quitteront I’ Arménie
avec des impressions agréabl es.



IJe voudrais exprimer ma gratitude particuliere a I’honorable Président de la
République d’Arménie pour sa participation personnelle aux travaux de la
Conférence et pour son souhait de nous transmettre ses certaines observations.

Chers collegues,

Pendant ces jours chacun de nous aurala possibilité d’ exprimer ses pensées sur
le sujet qui est I’ objet d’ examen. Apres les avoir résumeé elles seront publiées
jusgu’a la fin d’année dans la parution de 2005 de I’amanach international
«Lajustice constitutionnelle au nouveau millénaire».

Comme vous avez d§ja apercu le sujet examiné sera présenté au moyen de qua-
tre sous-sujets. A part des rapporteurs principaux il y aura des interventions et des
communiqués. Jeprieceux qui désirent de s adresser aux présidents de sessions.
Pour les rapports est prévu jusgu’ aux 15 minutes, pour les interventions et com-
muniqués jusgu’aux 5 minutes.

Encore une fois je salue vous tous et souhaite un travail efficace.

Permettez-moi  de passer la parole pour I'allocution au Président de la RA
Monsieur Robert Kotcharian.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM
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POBEPT KOYAPSH. ITPESMAEHT PECITYBANKY APMEHUSA

ITPUBETCTBUA
GREETING SPEECHES
ALLOCUTIONS DE BIENVENUE

POBEPT KOYAPAH

IIpe3zugenm PecnybAuku Apmenus

YBakaeMble yuyacTHUKU KoHdpepeniun!

S pap ToMy, 9YTO CHOPMUPOBAAACH XOpPOIIas TPAAMILIWS, U 3a IIOCAepAHUe
AecsaThb AeT EpeBaH cTaa MeCTOM IIPOBEAEHHUS MeXKAYHapOAHBIX KOHQe-
peHIui 1o npoOAeMaM KOHCTUTYIIMOHHOTO IIpaBocyaud. Hacrosamiaa
Koudepenrnius - robuaetiasg. CBOUM cOCTaBOM M 3A000AHEBHOCTBHIO 00-
CY>KA@€eMbIX BOIIPOCOB, 1 YBEpPEH, UYTO OHA CTAHET CYIeCTBEHHBIM BKAA-
AOM He TOABKO B TEOPEeTHUYECKOM IIAaHe, HO U B IIA@He peIleHus IIpak-
TUYECKHUX BOIIPOCOB.

ApMeHUS TOTOBUTCSI K CEPbE3HBIM KOHCTUTYLIMOHHBEIM pedopmaM. ONBIT
MHOTOYUCAEHHBIX CTPAH CBHUAETEABCTBYET, YTO KOHCTUTYIIMOHHEIE CTarHa-
Uy omlacHel. Bam, crernuasucTaM, XOpOIIO M3BECTHO, YTO KOHCTHUTYIIUOH-
HBIE peLIeHUs AOAKHBI OBITh FAapPMOHWUYHEI OOIIECTBEHHBIM PA3BUTUAIM U
CTUMYAUPOBAThH UX.

AeticTBytoniasi KOHCTUTYIIUS ChITPaAa CYIIEeCTBEHHYIO POAB B BOIIPOCE pas-
BUTHS AEMOKPaTUM U ee Hen30eKHOCTU M MTO3BOAUAA ADMEHUH CTaTh YAe-
"HoM Cosera EBpomnbl. OpHAKO HNpakTHueckoe IIpuMeHeHHe KoHCTHUTyIUu
IIOCTEIIeHHO BBIIBUAO €e Cepbe3Hble KOHIeITyaAbHble HEAOCTAaTKM, KOTO-
phle HNPensITCTBYIOT AQABHEMNIIeMY AeMOKPaTUYeCKOMY Pa3BUTHUIO CTPAHEL.
CeropHs1 HEOOXOAMMO CO3AATH KOHCTUTYIIMOHHEBIE TAPAHTUM AAS CTAaHOBAE-
HU4 [IPaBOBOT'O IOCyAQpCTBaA.

[ThopoTBOpHaAa paboTa C €BPONENCKUMHU CTPYKTypaMH, B 4aCTHOCTU C Be-
HeIIMaHCKOY KOMUCCHUeN, OOCY>KAEHUS, AASIIINECS TOABI, TIOAXOAAT K KOH-
ny. OueHb CKOPO Ha CYyA Halllero HapoAa OyAeT IIpeACTaBA€H HOBBIM IIPO-
€KT, COOTBeTCTBYIOH_[I/Iﬁ COBpEMEHHbBIM PA3BUTUSIM. On TrapaHTUpPYyeT 3Ha-
YUTEABHBIM IIporpecc B oOecliedYeHUU IIPaB YeAOBEKa, B BOIIPOCE pasAene-
Hus U 6araHca BeTBel BAaacTH. CyllleCTBEHHO IIOAHMMAETCSl YPOBEHDb He3a-
BHUCHUMOCTHU CyAe6HOI‘/JI BAACTU B CAMOCTOSATEABHOCTHb MECTHBIX OPIaHOB.

Hama meas - caenraTs KOHCTUTYIIUIO JKUBYIEU PEarbHOCTBIO. OHA  AOAK-
Ha CTaThb OOAee AOCTYITHOM AAT Ka’KAOI'O Ipa>kpaHMHA CTpaHbl. [1paBo u 3a-
KOH AOAJKHEI CTaTh CTEPsKHEM OOIeCTBeHHOMN >XKM3HU, TOCTPOEHHOM Ha AU-
OepaAbHBIX 1IeHHOCTIX. TakoBO TpeboBaHUEe HAIlero BpeMeHU.



AyMato, 4To 00cykpeHUSI Ha KoHdepeHInU KOCHYTCA Tak’kKe Halllel Ael-
CTBUTEABPHOCTH K IIOMOI'YT OOIIecTBY OoAee TAYyOOKO OCO3HATh OOABIIYIO
Ba’KHOCTb KOHCTUTYIIJMOHHBIX pa3BuTui. He comHeBarocy, uto Kondepen-
uusg OyAeT UMeTh TaKKe Cepbe3HOEe MEeKAYHAPOAHOE 3BydYaHHUe.

Baaropapio Bcex, 4TO IIOCETHUAN APMEHUIO, IPUHSAAU y4acTHe B 3TOM 00U-
AetiHoM MeponpusaTuu. sKeraro KoHdepeHITUU TAOAOTBOPHOM pPabOTHI, a
HAIIIMM TOCTSAM - TaK)Ke MPUSATHBIX AHEeW B ApMeHUWN.

ROBERT KOCHARYAN

President of the Republic of Armenia

Dear participants of the conference,

I am glad that a nice tradition has been formed, and during the last ten
years Yerevan has become the place for international conferences on the
constitutional justice. This conference is jubilee. I am sure that because of
the urgency of discussed issues and its complement it will make an essential
contribution in the solution of not only theoretical but also practical issues.

Armenia is getting ready for serious constitutional reforms. The experience
of a vast number of countries witnesses that the constitutional stagnation
is dangerous. As specialists you are quite acknowledged that the consti-
tutional solutions must be harmonic to the public development and must
stimulate them.

The current Constitution played an essential role in the question of devel-
opment and irrevocability of democracy and allowed Armenia to become
the member of the Council of Europe. But the practical application of the
Constitution gradually has revealed the serious conceptual defects, which
hinder the further democratic development of the state. Today
constitutional guarantees must be made for the establishment of legal state.

The productive work of the European institutions, particularly with the
Venice commission is coming to an end. Soon the draft, which meets the
requirements of the contemporary level of development, will be presented
to our nation. It guarantees prominent progress for the ensurance of human
rights and check and balances of the branches of authorities be brought up
to standarts. The level of independence of judicial and local bodies will
essentially.

Our aim is to make the Constitution quivering with life reality. It must be
intelligible for every citizen. Law and right must become the axis of the pub-
lic life built on the liberal values. This is the main requirement of our time.

I think discussions at the conference must concern also our reality and will
help the society to comprehend the vast importance of the constitutional

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM
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development. I don't doubt that the conference will have international
resonance.

I would like to thank everybody for visiting Armenia and for your participation in
the work of this jubilee event. I wish the conference productive work and
our guests have a nice time in Armenia.

ROBERT KOTCHARIAN
Président de la République d’ Arménie

Chers participants de la conférence,

Je suis heureux qu’ une tradition se soit formée et Erevan est devenu depuis ces
dix derniéres années un lieu des conférences internationales sur la justice con-
stitutionnelle. Cette conférence est commémorative. Jen suis certain que la
conférence par sa composition et par |’ actualité des sujets débattus aura une
contribution essentielle non seulement sous |’ aspect théorique, mais aussi par la
solution des questions pratiques.

L’Arménie se prépare aux modifications constitutionnelles sérieuses.
L’ expérience de plusieurs pays témoigne gue les stagnations constitutionnelles
sont dangereuses. Vous, les spécialistes vous le savez parfaitement que les solu-
tions constitutionnelles doivent-étre harmonieuses aux évolutions sociales et
contribuer a celles-ci.

La Constitution en vigueur ajoué un réle important dans le développement de
ladémocratie, de son irréversibilité et a permisal’ Arménie de devenir le mem-
bre du Conseil de |’ Europe. Cependant |’ application de la Constitution arévelé
graduellement de sérieuses lacunes conceptuelles qui entravent |’ évolution
démocratique postérieure. Aujourd’ hui il est nécessaire de créer des garanties
constitutionnelles pour I’ avenement de I’ Etat de droit.

Le travail efficace avec des structures européennes, notamment avec la
Commission de Venise, les discussions qui ont duré plusieurs années
touchent a sa fin. Bient6t un projet sera présenté au jugement de notre peu-
ple qui est conforme aux évolutions modernes. |l garantit un progres sub-
stantiel dans le domaine de la protection des droits de I’ homme, de |a sépa-
ration et de I’ équilibre des branches du pouvaoir. Le niveau de I’ indépendance
du pouvoir judiciaire et de I’autonomie des collectivités territoriales se
releve essentiellement.

Notre objectif est de transformer la Constitution dans la réalité vivante. Elle
doit-étre plus accessible a chaque citoyen d Etat. Le droit et la loi doivent
devenir |’ axe de la vie sociae, construite sur les valeurs libérales. C'est |’ exi-
gence de notre temps actuel.



Je croie que les débats de la conférence concerneront auss notre réalité et
ailderont ala communauté de concevoir profondément la grande importance des
modifications constitutionnelles. Je suis persuadé que la Conférence aura un
sérieux écho international .

J exprime mes mots de gratitude pour votre visite d’ Arménie et votre participa-
tion a cette conférence internationale. Je souhaite ala conférence un travail effi-
cace et a nos hétes des jours agréables en Arménie.

ALMANACH INTERNATIONAL. JUSTICE CONSTITUTIONNELLE AU NOUVEAU MILLENAIRE
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AKVNAHHU BYKMKHNO. BEHEITMAHCKAS KOMUCCUA

AXHAHHHU BYKUKHO

Cekpemapb Beneuuanckoii komuccuu CoBema EBponbl

l'ocnopun TTpe3upent!

Focmopma [NpeacepaTenn!
YBa>kaeMble TOCTH!
AaMbl 1 rocroaa!

51 pap cHOBA HAXOAWUTHCA B EpeBaHe M BO3MOJKHOCTH IIPUBETCTBOBATH Bac
OT UMeHM BeHelaHCKOM KOMUCCUU B CBA3U C oOmAerHOM KoHpepeHnu-
el, IIOCBAIIEHHOU AeCATUAETUIO KOHCTUTYIMY U AeCATOM ropoBlUINHEe KOH-
crutynuoHHoro Cyaa Pecnyoamku Apmenud. [lTpungarue KoHcTUTyLUu -
pelIaoui 3Tal B UCTOPUU KakKAOM cTpaHbl. DopMupoBaHue KoHCTUTy-
nuoHHOro Cypa ApMEHUM CTaAO TAGBHBIM AOCTUJKEHHMEM B CTAHOBAEHUU
AEMOKpAaTHH, 3allUTHl IIpaB YEAOBEKa, BEPXOBEHCTBA NpaBa B ApPMeHNH,
KOTOpBIe SABASIOTCS Tak’kKe OCHOBHBIMU IpuHIunamu Coserta EBponbl. Ha-
crogmaa KoHdpepeHnusa ABAGETCH y>Ke AECATOU IO CYETy NPOBOAUMOU B
EpeBane MeXAyHapoAHOU KOH(epeHIWEN, TTOCBAINIEHHON IIpoOAeMaM
KOHCTUTYIITUOHHOTO IIPABOCYAUS, ¥ HauuHad ¢ 1999 ropa BenenumaHckada Ko-
MHCCHUS Papa BO3MOJKHOCTU OBITH COOPTaHU3aTOPOM 3TUX KOHQEepeHIUH.

EpeBaHCKHe KOH(pepeHIIUN Tak’XKe IIPEeAOCTAaBAIIOT yreHaM KoHdepeHIMN
OpPraHOB KOHCTHUTYIIMOHHOI'O KOHTPOAS CTPAH MOAOAOM AEMOKpaTHuU BO3-
MO>KHOCTB BCTPEUATHCSI U OOCY’KAQTh aKTyaAbHEIE TPOOAEMEL. U aTOMY CO-
TpypHHUYecTBY MexXAy KoHdepeHnmell 1 BeHellmaHCKONM KOMHCCHEHN OBIAO
IIOAOJKEHO HAYaAO 3aKAOueHHeM BeHeIlmaHCKOIoO AOTrOBOpa B OKTSOpe
2003 ropa.

B sTOM ropy MBI MMeeM BO3MOJKHOCTH COTPYAHUYAThH Takyke ¢ Me>KayHa-
POAHOM acconuanuell KOHCTUTYIJMOHHOTO IIpaBa. 1 g pap IIpUBeTCTBOBATH
Aeaeranuio Acconuanuu B Aulle [IpeapcepaTens npodeccopa lepun Can-
Aepc. OTO COTPYAHMUYECTBO, HECOMHEHHO, 000TraTUT Hally KoHdepeHOuUIO.
Tema ceropHsiIHero 3acepaHusd: "IlpaBoBble NPUHIIUIILI U OAUTUYECKHUE
pearun B AEATEABPHOCTH KOHCTUTYLIMOHHOIO KOHTPOAd''. KOHCTHUTYIIMOH-
HBIE CYABI M 5KBUBAAEHTHBIE OPTaHEI - IPABOBLIE OPTaHBI, KOTOPBIE TOAKY-
10T KOHCTUTYIIMIO M 3aKOHBI. Me>XKAYy TeM OHM BBIHY)KAEHEBI AeHCTBOBAThb
B IIOAUTHUYECKON cpeape. AeAa II0 aHHYAMPOBAHUIO 3aKOHOB, IIPUHATHIX
IIapAa@MEHTOM, OTAMYAIOTCSA OT I'PAa*KAQHCKUX M YTOAOBHBIX Aea. IloanTuue-
CKHe MHTEepECH 3aBUCAT OT pelleHusa KoHcTtutynuoHHOro Cyaa.

CooTBeTCTBEHHO, He3aBUCUMOCTE CyAa MMeeT KAIOUYeBOe 3HadyeHme. He-
CMOTpPSA Ha TO, YTO KOHCTUTYLIMOHHBIE CyABU udacTo uzdbmparorca [lapaa-
MEHTOM, OHM He IIPEACTaBASIIOT Te ITOAUTUYECKUE CHABI, KOTOpPhLIe UX BBI-
ABHHYAH, a A€MCTBYIOT HAa OCHOBE CBOMX AMYHBIX yOexpeHuU. [IpmHnIUN
KOAAETMAABHOCTU TOMOTAET Ka’kKAOMY CYABE: CyAbU pabOTAIOT BMECTe Kak



OAUH €AVHBIN OpTaH, U OHU BepHBI KOHCTUTYIINH, a He TapTUU UAU WHCTHU-
TyTaM. @akTudecky, cypabu KoHcturynuonHoro Cyaa MCIOAHSIOT U3BECT-
HBIU HeOAATrOAQPHBIN TPYA AASA T€X, KTO UX BBIABHHYA.

HecMmoTps Ha 3TO, KOHCTUTYIIUOHHBIE CYABI MOT'YT CTaTh OOBEKTOM AaBAE-
HUSA CO CTOPOHBI APYIMX TOCYAA@PCTBEHHBIX WHCTUTYTOB. MBI ABAIEMCS
CBUAETEAIMHU YTPO3 ype3aHus OI0A’KEeTa, KOTAA CYAbl IPMHUMAAU HEYCT-
pauBarolue pelleHud. Mbl CTaAU CBUAETEASIMU IIONBITOK "UCTOLIEHUA" Cy-
AOB IIyTeM HeHa3HaueHMs HOBBIX CyAeU IIOCAe OTIpPaBAEHUS CyAel Ha 3a-
CAY>KEHHBIU OTABIX, YTOOBI COKPATUTh YMCAO CYAEW MeHee HeOOXOAUMOTO
A KBOpyMa. K cokaaeHmIo, MbI BUAEAU, KaK KOHCTUTYIMOHHBIE CYABI OBI-
AWM PaCIyIeHbl UAM IIOAYYAAUW yIPO3Bl pochnycka. lokaayiicra, TOMHUTE,
uyTO BeHellmaHCKasgd KOMUCCHUS BCeraa 'OTOBA IIPUUTH BaM Ha HNOMOIIb, eC-
AW Takoe Npou3oupeT ¢ BamMu. OpHA U3 OOCY’KAAEMBIX IIPOOAEM - 3TO He-
HUCIIOAHEeHUe pellleHnuM KOHCTUTYLMOHHBIX CyAOB. MIHOrAa paske B cTpaHax
CTapol AeMOKpPaTHUM MBI CTAHOBUMCSI CBUAETEASIMM ITPOOAEM HEUCIIOAHEe-
HHUS OKOHYATEABHBIX M 005S3aTEABHBIX PelIeHUN KOHCTUTYIIMOHHBIX CYAOB.
Onars BeHernuaHCcKag KOMHCCHSA TOTOBA IIOMOYbL BaM YTOBOPUTH T'OCYAAp-
CTBEHHBIX MYyJKel, YTO B AEMOKPATHUYECKOM T'OCYAApPCTBE, TAe IIPABUT 3a-
KOH, pellleHUsl KOHCTUTYLIMOHHBIX CYAOB MOTYT He HPaBUTLCS APYTHM TIO-
CYAQPCTBEHHBIM OpraHaM, OAHAKO OHU He IOAAESKAT OOCYKAEHUIO U AOAK-
HBI IPUMEHATHCA ITocAe NPpUHATHSI. C APYTOM CTOPOHBI, UHOTAA CYABI YUU-
THLIBAIOT BO3MOJKHBIE TTOCAEACTBUS MPUHATHIX MU PEIIeHNM, TTOCAeACTBUS
peleHnl IO AeAaM, KaKyUIMMCS ITPOCTBIMH, MOTYT HUMETh TSA’KEAble IIO-
CAEACTBUS A TOCYAAPCTBEHHOI'O OIOAJKETA, HAIIPUMEDP, AEAO OTHOCHUTEADL-
HO HENPaBUABHOTO IIOACYETA IeHCUH, [IOCKOABKY pellleHUue II0 3TOMY AEAY
MOJKeT I10 aHAAOTUM OBITH IIPUMEHEHO U OTHOCUTEABHO APYIHX AUIL. TakuMm
00pa3oM, KOHCTHUTYIIMOHHBIE CYABl MHOTAA CTAapalOTCS CMATUYUTH 3TU TO-
CAEACTBUS, OTAOKUB INPUAAHHUE NHPABOBHIM CHUABI CBOUM CY’KAECHUSAM WAU
OTpaHMUMBas MX AEUCTBUE TOABKO B OTHOIIIEHUU UCTIIA.

A yBepeH, uTo Ha Haumel KoHdepeHuu OyAyT O4eHb UHTepeCHbIe 00CYyK-
AeHUA. CeTOAHAIIHAA TeMa OOCY>KAeHUs - "BAamgHue HNOAUTHUKHU', TaK 4TO
OOMEeH OTIBITOM, KOTOPHIA OOLIYHO IIPOXOAUT B aTMOcdepe OTKPOBEHHOCTHU
1 AOOpPO’KEeAATEABHOCTH, KaK 3TO OOBIYHO OBIBAET y 3HAIOIINX AIOAEU, MO-
JKeT OBITb IIOAE3EeH AAS CYAOB-YYACTHUKOB. S JKeaaro, 4TOOBI BBl BCETAQ
IIOMHUAH, 4TO BeHellmaHCcKas KOMUCCHS IIOMOYKeT BaM, €CAU BEL OypeTe Uc-
IBITHIBATE HE’KeAaeMoe BO3AEMNCTBHE CO CTOPOHBI APYTHMX I'OCYAAQPCTBEH-
HBIX CHA.

Focmiopmn [Npe3upeHT!
I'ocnopun IpeacepaTens!
YBakaeMble CyAbU W YU4aCTHUKU U3 ApMeHuwu!

KOHCTI/ITYU;I/II/I - OCHOBHBIE AOKYMEHTBI AN CTa6I/IAI/IBGLII/II/I Ka}KAOﬁ CTPAHBI,
HO KOHCTUTYIIUU TaKXXe AONKHBL HpI/ICHOCd6AI/IBaTBC5{, 0OCOOEeHHO B mpounec-

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN
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ce AeMoKpaTm3anum. Ham u3BeCcTHO, 4TO B Balllell CTpaHe OOCYKAAQETCH
Ba’KHBIM MPOEKT KOHCTUTYIIMOHHBIX U3MEHEHNY, UTO CO3Aa€eT OoAee HINPO-
KYIO BO3MOJKHOCTb CAEP’KEK U IIPOTUBOBECOB MEXAY BeTBAMU BaacTu. Ha-
unHaga ¢ 2000 ropa, BeHenqmaHcKasg KOMUCCHS COTPYAHUYAET C Balllel CTpa-
HOM, YTOOBI IIOATOTOBUTH COOTBETCTBYIOLIYIO €BPOIEMNCKUM CTaHAapTaM
KOHCTUTYLIUIO. MBI A€MICTBUTEABHO HaA€eMCs, UTO Ballla CTpaHa NpuMeT Ta-
Ky10 KOHCTUTYIIUIO, KOTOpPasd CO3AACT BO3MOJKHOCTH AAG AAABHEUIeW WH-
Terpaniyl B eBPOIeNCKUe CTPYKTYPHL.

Baaropapio Bac, roctiopun I'lpeacepaTens.

GIANNI BUQUICCHIO

Secretary of the Venice Commission of the Council of Europe

Mr. President,

Mr. Chairmen,
Honourable Judges,
Ladies and Gentlemen,

I am glad to be here in Yerevan again and to be able to welcome you on
behalf of the Venice Commission to the Jubilee Conference at the occasion
of the 10th anniversary of the Constitution of Armenia and its Constitutional
Court. The adoption of a constitution is a decisive point in a history of each
country. The establishment of the Constitutional Court of Armenia was cer-
tainly a major achievement in the pursuit of democracy, the protection of
human rights and the rule of law in Armenia, which are also the founding
principles of the Council of Europe.

Our today's conference is already the 10th International Yerevan
Conference on Constitutional Justice and since 1997the Venice
Commission is glad to act as a co-organiser of these conferences

The Yerevan conferences also provided an occasion for the courts member
of the Conference of Constitutional Control Organs of Countries of Young
Democracy to meet and to hold their assemblies and this co-operation
between the Conference and the Venice Commission was institutionalised
through the signature of the Venice agreement signed in October 2003.

This year, we were also able to enlarge this co-operation to include the
International Association of Constitutional Lawyers and I am glad to wel-
come the very high level delegation from the Association under the leader-
ship of its President, Prof. Saunders. Their contribution will certainly enrich
our Conference.



Our topic today is legal principles and political reality in the exercise of
constitutional control. Constitutional courts and equivalent bodies are
clearly bodies of a judicial nature, interpreting the constitution and laws
like a court. Nevertheless they have to act in a political environment. The
annulment of a law adopted by Parliament, which represents the sovereign
people, is obviously a very different matter from a civil or penal case, how-
ever important the latter may be. Political interests hinge upon decisions
of the constitutional court.

Consequently, the independence of the court is of key importance. Even
though constitutional judges are often elected by Parliament, they do not
represent the political force which may have nominated them but act on
the basis of their own personal judgement. The principle of collegiality
helps the individual judge - the judges work together as a single body and
their allegiance is to the Constitution not to any party or institution. In
fact, the constitutional court judges have the famous duty of ingratitude
towards the entity which nominated them.

Nevertheless, the constitutional courts may be subject to pressure from
other state powers. We have seen threats of budget cuts against courts fol-
lowing displeasing judgements. We have seen attempts to ‘starve out'
courts by not nominating new judges following retirement in order to bring
the number of judges below the required quorum and, unfortunately, we
have seen constitutional courts disbanded or threatened to be dissolved.
Please remember that the Venice Commission is ready to stand up for your
Court if ever this should happen to you.

A recurrent problem is also the non-execution of decisions of constitution-
al courts. Sometimes, even in older democracies, we witness problems in
the execution of final and binding constitutional court judgements. Again,
the Venice Commission is prepared to assist you in convincing state
authorities that, in a democratic state ruled by law, constitutional court
decisions might be regretted by other state powers but they are not nego-
tiable and must be implemented as handed down by the Court.

On the other hand, sometimes the courts themselves take into account the
possible consequences of the implementation of their decisions.
Judgements on seemingly simple cases like the incorrect calculation of the
pension of a complainant can have devastating effects on the state budg-
et if the decision has to be applied to all persons in a similar situation.
Therefore, constitutional courts sometimes mitigate these effects by delay-
ing the entry into force of their judgement or by limiting the effects only
to the complainants.

I expect most interesting discussions at our conference. The influence of
politics is a topic in which the exchange of experience - open and frank as
it usually is between peers — will be most useful for the participating
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courts. I would also like you to remember that the Venice Commission will
be there to support you if ever you should have trouble with undue influ-
ence from other state powers.

Mr. President,
Mr. Chairman,
Honourable judges and participants from Armenia,

Constitutions are fundamental documents for the stability of each country
but constitutions also have to adapt, especially during an on-going process
of democratisation. We are all aware that important draft constitutional
changes are currently being discussed in your country, which are, inter
alia, to provide better checks and balances between the branches of power.
Since 2000, the Venice Commission has been co-operating with your coun-
try in order to prepare a draft constitution in conformity with European
standards. We do hope that your country will adopt a Constitution which
will allow further integration into European structures and which will ful-
fil the pledges for democratic transition entered upon the accession of
Armenia to the Council of Europe.

Thank you Mr. Chairman

GIANNI BUQUICCHIO
Secrétaire de la Commission de Venise du Consell de I’ Europe

Monsieur le Président,

Monsieur le Président de la Cour constitutionnelle,
Chers hétes,

Mesdames et Messieurs,

Je suis heureux de me retrouver de nouveau a Erevan et d' avoir la possibilité de
vous saluer au nom de la Commission de Venise al’ occasion de la Conférence
commeémorative consacrée a la dixiéme anniversaire de la Cour constitution-
nelle de la République d Arménie. L’ adoption de la Constitution est une étape
décisive dans |’ histoire du pays. L’ instauration de la Cour constitutionnelle est
devenue I’ acquis principal de I’avenement en Arménie de la démocratie, de la
protection des droits de I’homme et de la primauté du droit qui sont aussi les
principes fondamentaux du Conseil de I’ Europe. La conférence actuelle est la
dixieme conférence international e tenue a Erevan sur les questions de la justice
constitutionnelle et dés I’année 1999 la Commission de Venise est la coorgan-
isatrice de ces conférences.



Les conférences d Erevan donnent aussi la possibilité aux membres de la
Conférence des organes du contréle constitutionnel des pays de lajeune démoc-
ratie de se rencontrer et de siéger ensemble. Cette coopération entre la con-
férence et la Commission de Venise est éablie par lasignature de la Convention
de Venise en octobre 2003.

Cette année nous avons la possibilité d’'inclure dans cette coopération aussi
I” Association internationale du droit constitutionnel. Je suis heureux de saluer
la délégation de I’ Association présidée par la présidente Sheryl Saunders. Sans
aucun doute cette coopération va enrichir notre conférence. Le sujet de la ses-
sion d' aujourd hui est «Les principes du droit et les réalités politiques dans
I”exercice du contréle constitutionnel». Les Cours constitutionnelles et autres
organes judiciaires qui commentent la Constitution en tant que tribunal fonc-
tionnent dans I’ environnement politique. L’ abrogation des lois adoptées par le
parlement se distingue évidemment des affaires civiles et pénales indépendam-
ment du niveau de leur importance. Lesintéréts politiques dépendent de la déci-
sion de la Cour constitutionnelle.

Respectivement, |’ indépendance de la Cour a une importance décisive, malgré
le fait que les juges constitutionnels souvent sont désignés par les parlements,
ils ne représentent pas les forces qui les ont nommeées, mais agissent sur la base
de ses convictions personnelles. Principe de collégialité aide a chague juge: les
juges travaillent ensemble comme un seul organe, ils sont fidéles a la
Constitution et non aux parties et aux institutions. Du fait les juges de la Cour
constitutionnelle font un travail ingrét pour ceux qui les ont nommés.

Malgré celales Cours constitutionnelles peuvent devenir |’ objet de pression de
la part d’autres institutions publiques. Nous sommes témoins des menaces de
réduire le budget quand les Cours adoptaient les décisions qui dérangeaient.
Nous sommes témoins des tentatives «d’ épuisement» des Cours par la voie de
non-désignation de nouveaux juges ala place des juges partis a la retraite, pour
réduire le nombre de juges requis pour le quorum. Maheureusement nous
avons vu comment les Cours constitutionnelles ont éé dissoutes ou étaient
menacées de dissolution. Je vous demande de rappeler que la Commission de
Venise est toujours préte de venir avotre aide si cela se produit avec vous.

L’un des problemes a débattre c'est la non exécution des décisions des Cours
constitutionnelles. Parfois méme dans les pays de vielles démocratie nous ren-
controns les problémes de la non exécution des décisions definitives et obliga-
toires des cours constitutionnelles. Ici aussi la Commission de Venise est préte
a vous aider de convaincre des personnalités politiques que dans un Etat
démocratique régit par loi les décisions des cours constitutionnelles peuvent ne
pas plaire aux autres organes publics, cependant ils ne doivent étre débattues et
doivent étre exécutées apres leurs adoption. D’ autre part parfois les cours pren-
nent en considération les conséquences éventuelles des décisions prises, les
conséquences des décisions paressant simples peuvent avoir de lourdes con-
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seéquences pour e budget public, par exemple sur |’ affaire de calcul incorrecte
des pensions de retraite, car cette décision par analogie peut étre appliguée et
aux autres personnes. Ainsi les cours constitutionnelles essaient d’ assouplir ces
conséguences en reportant I’ attribution de la force juridique a leurs décisions
ou limitant leur action seule par rapport au demandeur.

Je suis persuadé que les débats de notre conférence seront tres intéressants. Le
sujet de notre discussion d’ aujourd hui est «l’influence de la politique» car
I’échange d'expérience qui se passe en général dans une atmosphére de
sincérité et de bienveillance chez les hommes savants peut étre tres utile pour
les cours participantes. Je souhaite que vous rappeliez toujours que la
Commission de Venise vous aidera dans le cas ou vous allez subir une influence
non souhaitable de la part d' autre forces publiques.

Monsieur |e Président,
Monsieur le Président de la Cour constitutionnelle,
Chersjuges et les participants d’ Arménie,

Les Constitutions sont les documents principaux pour la stabilisation de tout
pays, cependant les Congtitutions aussi doivent s adapter notamment dans le
processus de démocratisation. Nous savons que dans votre pays le projet impor-
tant des modifications constitutionnelles est débattu qui crée une possibilité
plus large des retenues et des contrepoids entre les branches du pouvoir. Depuis
I”an 2000 la Commission de Venise coopere avec votre pays pour élaborer une
Constitution conforme aux standards européens. Nous espérons vraiment que
votre pays va adopter une telle Constitution qui créerala possibilité pour I’inté-
gration ultérieure dans les structures européennes.

Je vous remercie monsieur le Président.




AROLJUYC BAABAXABEP

Ilpedcedamenwv Esponeiickoeo cyda no npasam uenrogexa

YBaskaeMbIti TocriopuH [IpesupeHT!
YBaskaeMble rocTu!

Xouy NO3APaBUTH B CBA3U ¢ KoHGepeHInelN, TOCBAIIEHHON AeCATUAETHIO
Koncruryniuu PA u apecaroit ropoBuiute Koncturymnuonuoro Cyaa PA.

A ¢ yAOBOABCTBHEM IIpHE3’Kal0 B ApDMEHHIO, Y4aCTBYIO B KOH(PEepeHIIUIX,
OpraHn30BaHHBIX KoHCTUTYIHMOHHBIM CyAOM, KOTOpBIE IIPEACTABASIOT
OOABIION HMHTepecC. AAd OOCY’KAEHUM BHIOpaHa OYeHb aKTyaAbHAas TeMa.
YuacTue paeaeranyii 3 MHOTOUYMCAEHHBIX CTPAH SIBASIETCS TapaHTUEU TOTO,
YTO pa3BepHETCS MHTepeCHOe O0CYy>KAeHHUe.

A 1 Mmou Koarern IIPEACTABUM TAKXKe ITOAXOADBL EBpOHeﬁCKOFO CyAa IIO IIpa-
BaM YeAnOBeKd K AAHHBIM BOIITpOCAM.

Baaropapro 3a mpuraalieHue U >keaaro ypaauu paborte KoHdepeHnm.

LUZIUS WILDHABER
President of the European Court of Human Rights

Dear Mr. President,
Dear quests,

I wish to congratulate you on the anniversary of the Armenian
Constitutional Court and the Armenian Constitution and the today's con-
ference.

I visit Armenia with great pleasure, participate in the conferences organized
by the Constitutional Court of the Republic of Armenia, which are very
interesting. Very urgent topic is chosen for the discussions. The participants
of the delegations of numerous countries are guarantees for the interesting
discussion.

I and my colleagues will present also the approaches of the European
Court of Human Rights on the said issues.

I would like to express my gratitude for your invitation and wish success
for the work of the conference.
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LUZIUS WILDHABER
Président de la Cour europeéne des Droits de I’ Homme.

Monsieur e Président,
Chers hotes,

Je voudrais féliciter a |’ occasion du dixiéme anniversaire de la Cour constitu-
tionndlle de la RA et de la conférence commémorative.

Jevisite!’ Armeénietoujoursavec plaisir et participe aux conférences organisees
par la Cour constitutionnelle qui suscitent un grand intérét. Le sujet choisi des
discussions est tres d’ actualité. La participation de dél égations de plusieurs pays
est le gage que la discussion sera intéressante.

Moi et mes collégues nous représenterons les approches de la Cour européenne
des Droits de I’'Homme a ce probleme.

Je vous exprime ma gratitude pour I’ invitation et souhaite du succés aux travaux
de la conférence.




HTEPUA CAHAEPC

IIpedcedamenv Mexcdynapoonoti accouuauuu KOHCMUMYUUOHHO20 NPAsa

YBaskaeMbItl rocniopAuH [Ipe3upeHT!
YBakaeMbIili rociopuH IIpeacepatenr Korcturynuonuoro Cyaa!
YBa>kaeMble TOCTH!

VMero yecCTh BHICTYIIMTH Ha TaKOM Ba’KHOU KoHepeHnuu. Me>XpAyHAPOA-
Hag acconuanysg KOHCTUTYIIMOHHOIO IIpaBa MMeeT HElOCPEACTBEHHOE OT-
HOIlIeHWe K 3TOMYy Meponpudaruio. M 4 papa, 4To MHe IpPeAOCTaBA€Ha BO3-
MO>XHOCTb paboraTk ¢ KoHcTuTynimoHHEIM CypaoMm PA, KOTOPBIM SBAGETCS
AOCTOMHBIM YAEHOM HAIIIETO COAPY’KEeCTBa, a Takyke ¢ BeHenMaHCKOU KO-
muccueni. C mocrepHer MBI Pa3BEPHYAM B3aUMOBBITOAHOE COTPYAHHYECT-
Bo. OTa KoH(epeHnusa nocsdiieHa TOAOBIIVHAM, Ba*XHBIM AAT KOHCTUTY-
nuoHHOro Cyaa U AA ApMeHHHU BooOIne. MHe HM3BeCTHO O TeX OBICTPHIX
ycnexax, 00 u3sMeHeHUAX B PecnyOauke ApMeHHs, O KOHCTUTYIIMOHHBIX
pedopmax. Me>xkayHapoAHAsA acconuanysd KOHCTUTYLIMOHHOIO IIpaBa C
OOABIIIUM HHTEPECOM OYAET CAEAUTH 3a Pe3yAbTaTaMU 3TOTO COTPYAHUYE-
cTBa. EcAm MOXXHO TaK BBIPa3uThCs, TeMa KoHdepeHInn BbeIOpaHa IIpa-
BUABHO.

Mgl npupaeM O60AbIIIOe 3HaUeHUe OOCYKAEHHUIO 3TOI'0 BOIIPOCA, UMEIOIero
Me>XAYHapOAHOe 3BydYaHUe.

YuuteiBas, 4To g OyAy BBICTYIIATh C AOKAQAOM, Ha 3TOM 3aKOHYY U OT UMe-
HU Me>KAyHapOAHOU acCconualiy KOHCTUTYLIMOHHOIO IIpaBa IPUBETCTBYIO
BCeX YYaCTHUKOB KoHdepeHIUH U Keaalo IAOAOTBOPHOM pabOTHI.

CHERYL SAUNDERS

President of the International Association of Constitutional Law

Mr. President of the Republic,
Mr. President of the Constitutional Court of Armenia,
Distinguished guests,

It is honor to be able to speak at this important conference. International
Association of the Constitutional Law is closely associated with this meeting.
And I am particularly pleased to have this opportunity to work with the
Constitutional Court of the Republic of Armenia, which is a valued member
of our association, and the Venice Commission, with which we enjoy the
collaboration at the range of mutual interest. This conference is an important
anniversary of the Constitutional Court of Armenia and for Armenia generally.
I am aware about the speedy success that Armenia has made the amend-
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ments considering the range of significant constitutional changes and the
International association of Constitutional Law for observing the outcome of
these collaborations with great interest. If I may say so, I think the topic
chosen for this conference is particularly appropriate one.

We attach a great importance to the discussion of the given issue, which
has international sonority.

Taking into consideration that I am going to present a report, it will be
enough and on behalf of International Association of Constitutional Law I
would like to welcome all the participants of the conference and wish fruitful
work.

CHERYL SAUNDERS
Présidente de I’ Association Internationale du Droit Constitutional

Monsieur le Président de la République,
Monsieur le Président de la Cour constitutionnelle de la RA,
Chers hotes,

Ja I’honneur d'intervenir a cette conférence tres importante. L’ Association
internationale du droit constitutionnel a un lien trés proche avec cet événement.

Je suis tres heureuse pour cette possibilité de travailler avec la Cour constitu-
tionnelle de la RA, qui est le membre mérité de notre association ains que de
la Commission de Venise. Avec la derniére on a déployé une coopération
réciproguement avantageuse. Cette conférence est une date trés importante pour
la Cour constitutionnelle de la RA et pour I’ Arménie en général. Je suis bien au
courant du succes des changements audacieux procédés par I’ Arménie, compte
tenu des modifications constitutionnelles importantes. L’ association interna-
tionale du droit constitutionnel va suivre avec un grand intérét les résultats de
cette coopération. Si puis-je ainsi dire le sujet de la conférence est bien choisi.

Nous attachons une grande importance a |’ examen de cette question qui a une
résonance internationale.

Compte tenu gque je vais intervenir avec un rapport je serai courte et au nom de
I" association internationale du droit constitutionnel je voudrais saluer tous les
participants de la conférence et souhaiter un travail fructueux.




AOKAAABI!
REPORTS!
RAPPORTS!

! AOKAGABI IyGAMKYIOTCS B IIOPSIAKE MX IIPEACTaBAeHHA Ha KoH(pepeHImy.
The reports are published in the order of presentation at the Conference.
Les rapports sont publiés a1’ ordre de la présentation ala conférence.






RESPONSABILITE DES ORGANES DE
PUISSANCE PUBLIQUE COMME STANDARD
D’'UN ETAT DEMOCRATIQUE DE DROIT
(DILEMMES DE LA RESPONSABILITE DU
FAIT DU DROIT)

MAREK SAFJAN
Président du Tribunal constitutionnel de Pologne

1. Remarques générales.

La question de laresponsabilité des organes de puissance publique attire de plus
en plus fortement I’ attention des représentants du milieu juridique non seule-
ment en Pologne. On peut en effet considérer, sans grand risgque d’ exageérer, que
cette question renvoie, comme dans un prisme, a des problémes de principe rel-
evant tant du domaine constitutionnel, qu’ axiologique ou philosophique. Enfin,
cela est également une question passionnante appartenant au domaine classique
de la responsahilité civile. En analysant le sort de cette responsabilité dans des
systemes juridiques particuliers ainsi qu’ au niveau international, son évolution
dynamiquet, surtout ces derniéres années, on peut prétendre qu’ elle refléte la
nature des relations entre |'état et I'individu, qu’'elle permet d'identifier des
changements en cours dans la fagon de penser juridique et dans le fonction-
nement des mécanismes démocratiques.

Dans la pensée juridique traditionnelle, pourtant pas si lointaine, |’ essence dela
souveraineté et de I’ autonomie de I’ état dans les relations intérieures a été asso-
ciée au pouvoir de définir des régles de conduite de fagon autoritaire, donc au
droit adressé a tous les individus sujets a la puissance de cet état. En effet, le
souverain, dont les actes de puissance constituent la source et le fondement de
la |égalité du comportement des autres, ne peut lui-méme faire |’ objet d’ une
appréciation ou bien, d’ autant moins, étre tenu responsable pour ses actes de
puissance. Ce concept s alignait parfaitement, surtout avec des approches posi-
tivistes, qui, ex definitione, excluaient I’idée d' appreécier les actes du souverain,
surtout ceux liés a I’éaboration du droit selon des criteres extérieurs quels
gu’ils soient. Le porteur de la puissance souveraine ne peut en effet étre tenu
responsable pour les faits liés al’ exécution de cette puissance. Le Créateur des
regles de conduite ne peut pas étre tenu responsable de les avoir transgressé. Ce
concept, renforcé par la doctrine positiviste du 19éme siecle, alongtemps pesé

L Voir travaux: S. J. Langrod, L égitimité et la question de réparation (La responsabilité de I’ état pour
laviolation du droit par ses organes), Warszawa 1926; J. Kosik, Principes de la responsabilité del’ &
tat pour les dommages causés par ses fonctionnaires, Wrocdaw 1961; A. Szpunar, Responsabilité du
Trésor d’ Etat pour ses fonctionnaires, Warszawa 1985.
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sur les voies du développement de la responsabilité de réparation. La formule
anglaise: The King can't do wrong exprimait bien cette pensee.

Cependant, dgja pendant la domination de la pensée positiviste au sujet du
droit, ont germé des graines d’ une approche différente. La jurisprudence
francaise du Conseil d Etat, c’est a dire de la premiére justice administrative
véritable en Europe, en contrdlant lalégitimité de |’ application deslois par les
organes de puissance publigue, a ouvert une sérieuse breche dans la doctrine
fondée sur I'irresponsabilité de I’ état. L’ idée de la faute de service, constam-
ment avancée dans cette jurisprudence, a exercé une influence considérable
sur I’ éaboration, dans les systemes de nombreux autres états européens, des
principes de la responsabilité des organes de puissance publique.

Les |égislations modernes délaissent pas a pas, au cours du XX®M€ sigcle, le
dogme de I’ irresponsabilité des organes de puissance publique. La juridiction
administrative s est développée dans de nombreux pays et |a responsabilité
pour des actions illicites des organes du pouvoir est devenue une conséquence
naturelle de la création des instances de contrdle des actes des organes de puis-
sance publique.

Il est pourtant évident qu’un vrai tournant dans ce domaine est engagé seule-
ment aprés la lle guerre mondiale. Cela s’ explique par plusieurs faits. Aprés
les expériences dramatiques des systemes totalitaires, |’autoconscience des
systemes démocratiques augmente. |l devient évident que «le Roi» peut non
seulement faire le mal, mais méme étre un criminel. Des concepts juridico -
naturels qui remettent en question le manque du contrdle du pouvoir |égidlatif
réapparaissent. Le fameux article de Gustaw Radbruch® a fortement appuyé
I"idée selon laquelle les droits de I"homme et les valeurs universels et incon-
testables, dont la violation et le non respect privaient les organes de puissance
publique de toute |égitimité (méme les organes élus de facon démocratique),
étaient supérieurs au législateur et au droit positif. L’ organe de puissance pou-
vait donc agir de fagon illicite et introduire un droit illégal. L'individu obtient
une position autonome face al’ état et ses organes, ses droits et libertés fonda-
mentaux ne pouvant jamais étre violés par aucun organe de puissance
publique. C'est également, en simplifiant, la genése de I’explosion des tri-
bunaux constitutionnels créés apres la 26M€ guerre mondiale, d’ abord en
Allemagne en 1950, et ensuite dans d’ autres pays européens. Un systeme inter-
national de contrdle du respect des droits de I’ homme voit le jour et devient e
plus efficace des tous les systemes mis en place jusgu’ alors. L’ explosion de la
juridiction constitutionnelle (dont le plus grand épanouissement suit la chute

2 \Voir p. ex. pour le systéme francais M. Rougevin-Baville, La responsabilité administrative, Hachette,

Paris 1992; M. Paillet, La responsabilité administrative, Dalloz, Paris 1996; La responsabilité de
|’ Etat du fait des lois, Paris 2003.

% Voir. G, Radbruch, Gesetz und Recht, [dans;] Gesamtausgabe, Rechtsphilosophie I11, sous la rédac-
tion de W. Hassemer, Heidelberg 1990, p. 96-100.



du communisme) conduit & une définition précise des limites dans lesquelles
les organes de puissance publique peuvent exercer leurs compétences, |égifér-
er y compris. A mon avis, I'introduction du systeme de contréle de la constitu-
tionnalité du droit a été un tournant décisif dans la fagon de penser sur |’ état et
le droit et, avant tout, sur les relations entre I’ état et I’individu. Le pas suivant
a été de créer, dans le systeme d’une Europe unie, un espace pour regler les
conflits entre I'individu et I’ état et, par conséquent, de considérer les fonde-
ments de la responsabilité de réparation de I’ état comme violation du droit
communautaire.

Si nous analysons la question de la responsabilité de I’ état (ou, plus largement,
celle de les organes de puissance publique), nous ne pourrions pas omettre ce
contexte légidatif, constitutionnel et international plus large dans lequel 1a sit-
uation des jeunes démocraties a évolué.

L es tendances actuelles dans |e droit européen indiquent clairement qu’ un con-
cept de plus en plus large de cette responsabilité est en train de se forger.

L’ idée gue le citoyen ne peut pas subir les conségquences des actes des organes
de puissance publique qui violent les regles de conduite en vigueur devient de
plus en plus répandue.

Depuis quelques décennies, nous observons une extension continuelle de la
responsabilité des organes de puissance publique, cette extrapolation de la
responsabilité sefaisant, pour ainsi dire, adeux niveaux: celui des prémisses (en
partant de la faute, par une plus grande objectivation, jusqu’au principe du
risque) et celui du domaine, du champ de la responsabilité (non seulement les
actions des organes du pouvoir exécutif, mais également le fonctionnement des
organes de la justice et les activités du pouvoir |égidatif).

Au niveau européen, on souligne la nécessité de rapprocher les principes de la
responsabilité les organes de puissance publique. Cette tendance s'est vue
exprimer atravers les recommandations du Conseil de I’ Europe de 1984 sur la
responsabilité des organes de puissance publique qui insistent sur |’ objectiva-
tion de cette responsabilité®. L’ idée de cette responsabilité devient pas a pas un
des éléments caractéristiques des systemes démocratiques de I’ Europe contem-
poraine®.

4 Voir p. ex. les décisions dans deux affaires liées C-6/90 et C-9/90: Andrea Francovich, Danila
Bonifaci et autres v. la République d'Italie, 1991, p. 1-5357.

® Voir M. Safjan, Recommandations N° R (84) 15 dans la question de |a responsabilité de I’ autorité de
puissance publique et I’ état du droit en vigueur en Pologne, [dans:] Standards juridiques du Consell
del’ Europe Textes et Commentaires, v. 2: Droit civil, sous larédaction de M. Safjan, Warszawa 1995.

® Voir le projet du Traité sur laConstitution de I’ Europe oli I’ on prévoit que chacun adroit & une récom-
pense pour les pertes causées par la faute de I institution ou le fonctionnaire d’ état exercant sa mis-
sion. Voir également P. Senkovic, L' évolution de la responsabilité de I’ Etat |égislateur sous I’influ-
ence du droit communautaire, Bruxelles 2000.
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2. Expériences polonaises
2.1 Laconstitution.

L’ exemple polonais est un modéle qui se préte parfaitement al’analyse car le
systéme juridique polonais a traversé tous les stades du développement de la
responsabilité des organes de puissance publique.

La République de Pologne a été sans doute |le premier pays en Europe ou le
droit du citoyen a réparation en cas d'un dommage cause par I'action d’'un
organe de puissance publigue a été constitutionnalisé. Une disposition en ques-
tion a été inscrite dans la premiére Constitution de la République de Pologne,
adoptée en mars 1921, au moment ou le pays a recouvre |’ indépendance apres
123 ans et, dans son art. 121, elle stipulait: «out citoyen a le droit a réparation
pour le dommage causé par les organes de I’ autorité de puissance d’ état, civile
ou militaire, en relation a une action contraire alaloi ou au devoir de service.
L’ état et les organes sont tenus responsables pour le dommage, I’ introduction de
la plainte contre I’ Etat et ses fonctionnaires n’ étant pas soumise a une autorisa-
tion de I’ autorité de puissance publique. | en est de méme pour les communes,
les collectivités territoriales et leurs organes. L application de ce principe est
définie par laloi».

La disposition de I'art. 77 adinéa 1 de la Constitution de la République de
Pologne du 2 avril 1997 qui stipule: «Chacun a droit aréparation du dommage
gu’il asubi alasuite del’action illégale de I’ autorité de puissance publigque» a
une importance décisive pour définir le champ de la responsabilité civile de
I’ autorité de puissance publique dans I’ ordre juridique actuel.

Presque immédiatement apres |’ entrée en vigueur de la nouvelle Constitution,
un débat s’ est ouvert en Pologne sur la caractére juridique de la disposition con-
stitutionnelle citée. Deux points de vue ont été présentés’. Le premier, selon
lequel la disposition en question N’ est qu’ une simple déclaration de principe de
la responsabilité des organes de puissance publique, démunie de tout contenu
normatif. Et le deuxiéme, considérant I’art. 77 ainéa 1 comme un droit a la
réparation subjectif et concret de I'individu, déterminant la forme et le champ
de la responsabilité.

2.2 Laposition de la jurisprudence constitutionnelle

Dans sa décision du 4 décembre 2001 (SK 18/00)¢, le Tribunal Constitutionnel
S est prononcé sans équivoque en faveur de la position conformément a lague-

lleI’art. 77 alinéa 1 de la Constitution contenait un droit subjectif de I’individu

" Voir E. £&towska, Sur les modifications des dispositions du code civil liées & la responsabilité pour
les dommages causés par |’ action de I’ autorité de puissance publique, «Etat et Droit», 1999, cahier
7, p. 75 et suivantes; M. Safjan, Responsabilité de I’ état sur la base de I’ art. 77 de la Constitution de
la République de Pologne, «Etat et Droit» 1999, cahier 4, p. 3 et suivantes; A. Szpunar, Sur larespon-
sahilité d’'indemnisation de |’ état, «Etat et Droit» 1999, cahier 6, p. 86 et suivantes.; le méme auteur.

8 OTK ZU 2001, n° 8, position 256.



aréparation en cas d’' une action illégale de |’ organe de puissance publique, ergo
définissait toutes les prémisses nécessaires pour accepter la responsabilité. La
disposition del’art. 77 alinéa 1 n’ était donc pas, selon I’avis du TC, une répéti-
tion des principes formés dans le cadre du droit universel, mais elle «introdui-
sait un contenu nouveau, autonome, qui devait étre pris en compte au niveau des
lois, surtout par le code civil».

Il est intéressant de remarquer que I’ art. 77 alinéa 1 (ce qui a été tres pertinem-
ment confirmé par la jurisprudence ultérieure du Tribunal Constitutionnel,
surtout dans la décision du TC du 20 janvier 2004, SK 26/033), devrait étre
analysé non seulement comme une garantie constitutionnelle au droit subjectif
aréparation suite a une action illégale des organes de puissance publique, mais
également comme un important instrument visant le respect du principe de la
| égitimité dans toutes les actions des organes de puissance publique. On trouve
I” axiologie de cette approche dans la position selon laguelle e devoir de respect
du droit dans toutes les actions des organes de puissance publique, explicite-
ment formulé a I’art. 7 de la Constitution (les organes de puissance publique
déploient leurs activités en vertu et dans les limites du droit) signifiait que le
risque lié & la violation ou au non respect du droit dans les actions des
organes publics ne pouvait pas étre subi par lesvictimesd unetelle action.
Le mécanisme de réparation adopté en vertu de I'art. 77 adinéa 1 de la
Constitution devrait donc étre percu comme un moyen spécia obligeant les
organes publics a agir de fagon licite. Cette conclusion peut avoir une impor-
tance pour I’interprétation et |’ appréciation des normes de la légidation ordi-
naire rentrant en jeu’.

Le principe congtitutionnel de I’art.77 alinéa 1, réduit uniquement au réle de
déclaration de I’ idée de la responsabilité de réparation de I’ état, serait démuni
de tout réle de garantie, puisgque la responsabilité de |’ état était, dans |’ ordre
juridique polonais, reconnue depuis longtemps. La nouvelle valeur de la dispo-
sition constitutionnelle devait donc étre recherché non tant dans la reconnais-
sance de la responsabilité de I état, mais dans la définition, par la Constitution
méme, des limites dans lesquelles cette responsabilité pouvait étre appliquée.

En analysant les différentes prémisses de la responsabilité des organes de puis-
sance publique, déterminées par la Constitution, le Tribunal Constitutionnel a
défini entre autres I'importance, alalumiere de I’art. 77 ainéa 1, de la notion
d  organe de puissance publique et d’ action illégale.

Lanotion d organe de puissance publique embrasse, en vertu del’art.77 alinéa 1
de la Constitution, toutes les autorités au sens constitutionnel: |égidative, exéc-
utive et judiciaire. L’ activité des organes de puissance publique englobe de dif-
férentes formes d'action de I'état, des collectivités et d autres institutions

¥ 4 Ce point de vue justement a été adopté dansla décision citée du TC du 20 janvier 2004 pour appréci-

er les prémisses de la responsabilité du huissier de justice (I'art. 769 code de la procédure civile),
voir également les remarque au chapitre V1.
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publiques qui, en principe, est liée alapossibilité de décider, de fagcon autoritaire,
de la situation de I'individu. Cela concerne le domaine ou on peut avoir affaire
alaviolation des droits et libertés individuels de la part I’ organe de puissance
publique. Lanotion d’ <action> des organes de puissance publique contient tant
les actions actives que les omissions. Les actions illégales des organes de puis-
sance publigue peuvent donc se manifester par I’ adoption d’un droit non consti-
tutionnel ou par I’omission de I’ adoption d’ une disposition nécessaire.

«L’action illégale» est une notion centrale utilisée par la norme de I'art. 77
alinéal de la Constitution. Dans le contexte de la disposition constitutionnelle,
il convient de I’ entendre comme une action contraire ala conduite qui respecte
les injonctions et les interdictions résultant de la norme de droit. L’illégalité,
conformément a I’art. 77 ainéa 1 de la Constitution, doit étre entendue avec
précision, conformément a la perception constitutionnelle des sources du droit
(les art. 87-94 de la Constitution), elle ne comprend donc pas alternativement,
al’égard de la violation du droit, la violation des principes de bonnes moaurs.
Elle a un caractére purement objectif, détaché donc de la faute d’ un fonction-
naire public, considérée jusqu’alors comme une condition nécessaire de la
responsabilité.

2.3 Approche du code civil

La nouvelle formulation au code civil de la responsabilité de réparation de |’ &
tat a pour objectif lamise en cauvre de |’ approche adoptée al’ art. 77 alinéa 1l de
la Constitution de la République de Pologne et fait clairement appel aux
prémisses définies dans la norme constitutionnelle.

L’ amendement atraité, avec une disposition spécifique (I’ art. 417/1/ code civil),
les cas du dommage lié a |’ action des organes de puissance publique dans le
domaine légidatif et dans celui de I’adoption des sentences judiciaires et des
décisions. Généralement, ces specificités visent a définir clairement en quoi
consiste I'illégalité des ces manifestations des organes de puissance publique
ainsi que comment on doit juger qu’ une norme juridique, sentence ou décision
sont illicites, dont I’omission de I’introduction des actions nécessaires par les
organes de puissance publique.

«'art. 417* 8§ 1. Si le dommage a été causé par I’adoption de la norme
juridique, sa réparation peut étre demandée apres avoir obtenu, selon une
procédure appropriée, la décision reconnaissant sa non conformité a la
Constitution, a une convention internationale ratifiée ou a une loi.

[..]

8 4. Si le dommage a été causé par |I'absence de I'adoption d une norme
juridique dont la promulgation est obligatoire en vertu d’ une disposition de loi,
I"illégalité de I’ absence de I’ adoption de cette norme est reconnue par le tribu-



nal chargé du traitement de I’ affaire concernant la cause du dommage».

Le contenu de cette disposition fait clairement appel au contréle dit hiérar-
chique des normes juridiques effectué par le Tribunal Constitutionnel dans le
cadre de I’ examen de la constitutionnalité du droit (I’ art.188 de la Constitution).
La procédure devant la Cour Supréme Administrative jugeant contraires alaloi
les normes dites du droit local (p. ex. les délibérations des organes des collec-
tivitésterritoriales) est également, au sensdel’ art.417/1/ «une procédure appro-
priée». L’'inconstitutionnalité du droit ne peut donc pas étre reconnue directe-
ment dans la procédure en cours relative alaréparation. En outre, il serait sim-
pliste de considérer, en tenant compte de la formule de réparation adoptée, que
chague manque de conformité de la disposition a une norme supérieure hiérar-
chiquement peut étre a I’ origine de la responsabilité (cela dépend p. ex. de la
relation de cause a effet ainsi que du type de décision jugeant un droit inconsti-
tutionnel ).

Il est certain que les questions les plus difficiles peuvent apparaitre en relation
avec lanouvelle formule de laresponsabilité de réparation en cas des omissions
|égidlatives, donc en cas d'un dommage causé par |’ absence de promulgation
d une norme juridique (I’ art. 417/1/ § 4 code civil). Cela est une forme partic-
uliére de responsabilité pour, ce qu’ on appelle, I'illégalité juridique.

I convient & ce propos de remarquer que les omissions |égislatives ne font
en principe |’ objet du contrdle effectué par le juge constitutionnel, cela étant
d ailleurs courant dans les systemes adoptés en Europe (le systéme hongrois
en constitue un exception)™. Le juge constitutionnel est un |égislateur négatif
et il nelui appartient pas, ce qui est fréquemment souligné dans les décisions
du Tribunal Constitutionnel*?, de s'immiscer dans les compétences du |égis-
lateur, c’est a dire d’' éaborer le contenu du droit qui devrait étre promulgue,
de décider de la pertinence de telle ou telle orientation dans e domaine de la
politique sociale ou économique. Il est donc incontestable que ce sont les
normes juridiques existantes qui restent toujours I’ objet de I’ examen (et non
leur absence) et, par conséquent, c'est le contenu de ces choix juridiques
positifs qui est soumis au contréle de «la constitutionnalité» du droit. Une
forme pure de I’omission «législative» qui se manifeste par |’absence de
la mise en ceuvre de différentes décisions politiques, économiques,
sociales ne peut donc pas étre qualifiée d’inconstitutionnelle ou étre con-

10'|_a question ne peut étre que signalée. Voir pour cette question M.Safjan, Responsabilité de répara-
tion de I’ autorité de puissance publique, Lexis Nexis 2004. p.44 et suivantes.
" Voir M. Granat, Le contrdle judiciaire de la constitutionnalité du droit dans les états de I’ Europe

Centrale et Orientale, Warszawa 2003, p. 195 et suivantes (§ 1e de laloi hongroise relative au TC
statue qu'il appartient au TC « de supprimer les contradictions avec la constitutions résultant des
négligences »). Voir aussi quant au systéme portugais L. Bosek, Omission juridique comme objet du
contréle judiciaire (étude comparative), Unité de Jurisprudence et d’ Etudes du Secrétariat du TC,
Warszawa 2003.

12 Voir p. ex. ladécision du TC du 6 mai 1998, K 37/97, OTK ZU 1998, n° 3, position 33.
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sidérée comme expression d’un certain état del’illégalitéjuridique. Elle
peut faire I’objet d’une responsabilité politique. On a, par contre, affaire a
une situation tout a fait différente lorsque I’ examen des normes juridiques
existantes méne a la conclusion que la disposition en question est incom-
pléte, contient des omissions qui font gu’elle enfreint les principes et les
valeurs constitutionnels.

Par consequent, |’ application de I’art. 417* 8§ 4 pour les cas de I’ absence de
I” adoption des normes juridiques du rang d une loi peut donc étre tres limitée,
étant donné que I’on puisse parler d’une omission |égidative uniquement
lorsgue I’ obligation de I’ adoption de laloi est explicite.

L’ obligation de ce type ne peut certainement pas étre déduite des normes consti-
tutionnelles, générales et imprécises, prévoyant |’ engagement des actions par les
pouvoirs publics (dont les actions | égidatives) dans des domainestelsquel’ assis-
tance aux familles en difficulté matérielle et socide (I’art. 71 de la Congtitution),
I’ aide aux personnes handicapées en matiére de moyens d’ existence, de formation
professionnelle et communication sociae (I’ art. 69 de la Constitution) ou bien le
soutien aux activités des citoyens en faveur de la protection et de I’améioration
delaqualité del’ environnement (I’ art. 74 alinéa 4 dela Constitution). Dans toutes
ces Situations citées, laliberté du légidateur est tréslarge et il est impossible, sans
simmiscer dans le champ des compétences du pouvoir |égidatif, de définir le
contenu des hypothétiques normes juridiques dont |’ absence de I’ adoption pour-
rait devenir la prémisse de la responsabilité de réparation.

3. Dilemmes de responsabilité pour un droit défectueux

Si a nos jours, nous recherchons la réponse a la question fondamentale si la
défectuosité du droit, appelée I'illégalité normative, devrait conduire, en
principe, alaresponsabilité de réparation, nous obtenons habituellement, a des
niveaux différents, une réponse affirmative®.

Au niveau de |’ axiologie systémique, de la perspective des relations entre |’ é-
tat et I'individu, car dans un état démocratique fondé sur le principe du respect
du droit sur tous les niveaux et, surtout, du respect des droits fondamentaux
garantis par la Consgtitution, il est inadmissible de faire subir a I'individu le
risque des actionsillégales de |’ état, violant le champ de la «sécurité» individu-
elle garantie par la loi, méme s cette action illégale trouvait son origine dans
une disposition de loi.

13 Voir pour cette question la position critique d’A. Szpunar qui S est toujours opposé & appliquer la
responsabilité de I’ état aux cas de I'illégalité normative (Responsabilité du Trésor d Etat pour les
fonctionnaires, Warszawa, 1985). Quant au débat précédent le dernier amendement dans ce domaine
voir aussi R. Szczepaniak, Responsabilité pour le dommage causé par I’adoption d' une norme
juridique, «Trimestriel du Droit Privé» 1999, n° 3, p. 513 et suivantes.



Au niveau des principes fondamentaux du systéme définissant les sources et
la structure des normes juridiques et, surtout, la suprématie hiérarchique des
normes constitutionnelles ainsi que des normes du droit international incor-
porées au systeme et appliquées directement. La justification de la responsabil-
ité peut étre recherchée danslalogique de la construction du systéme, car celui-
ci devrait prévoir non seulement la nécessité de contréler le respect de la con-
formité hiérarchique du droit, mais également «un ensemble d instruments
d’ exécution» pour le cas ou la norme supérieure ne serait pas respectée (dans
un état de droit aucune forme de I’illégalité ne peut étre tolérée, méme celle de
I"illégalité normative).

Au niveau des principes généraux de la responsabilité de réparation, ou le
comportement causal, examiné selon des criteres parfaitement objectivés sur
lesquels est fondé le concept de I'illégalité civiliste, devient le point de départ
pour des approches civilistes modernes, il serait injustifié d exclure le com-
portement causal des organes de puissance publique s'il se manifeste sous la
forme d’une illégalité normative.

C'est enfin au niveau de la sociologie politique d' un état démocratique que
nous trouverons la justification de la responsabilité dans ce domaine. En effet,
on indique a juste titre qu’ une dépendance directe existe entre la confiance au
pouvoir et aux structures démocratiques de I'état et le fait de respecter
rigoureusement ses obligations par les organes de I’ état. L’ état responsable pour
ses faits inspire plus de respect et de considération et, en outre, est plus enclin
a supprimer toutes les irrégularités du domaine de ses compétences, dont celles
liées &I’ @aboration du droit.

Cependant, il existe desar guments sérieux en faveur d’une opinion opposée.
Rejetons & ce propos toute la panoplie des arguments du X1X€ siécle avancés
contre la responsabilité des organes de puissance publique pour tout type
d’ actes de puissance. A nos jours, il existe au moins deux raisons essentielles
en faveur de |’ opinion qui S oppose ou au moins vise lalimitation de la respon-
sabilité pour I’illégalité normative.

Premiérement, au niveau des principes généraux du systéme, on indique que
la responsabilité peut conduire ala violation du modéle de I état qui vient de
I” époque du XV I11€ siécle, caractérisé par une séparation claire entre le pouvoir
légidatif, judiciaire et exécutif. Autrement, les tribunaux pourraient «punir» le
|égislateur méme en portant de cette fagon, de facto, atteinte a sa compétence
exclusive en matiére de |’ élaboration du droit.

Deuxiémement, sur la base des appréciations extra - juridiques qui, cependant,
ne peuvent pas étre négligées dans le débat en cours, on indique que la respon-
sabilité des organes de puissance publique pour I'illégalité normative peut
porter un coup fatal al’état des finances publiques, rendre impossible la satis-
faction des autres besoins importants en conduisant ainsi a des conséquences
sociales impossibles a prévoir.
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4. En guise de conclusion

Ces réflexions judtifient une these générale selon laquelle I'approche au
principe de la responsabilité des organes de puissance publique est en méme
temps un indicateur caractéristique pour le systéme démocratique et pour le
type de relations entre le pouvoir public et le citoyen. L'évolution de ces
principes dans le droit polonais et européen refléte bien |’ histoire de |’ évolution
du systeme politique en espace de ces quelques dizaines d’ années.

Il s'avere pourtant que les nombreux et importants dilemmes et questions, qui
attendent toujours leur réponse, ne cessent d'étre d'actualité, malgré les
derniers changements importants dans |e domaine de cette responsabilité visant
sa plus grande objectivation. L’ antinomie entre I'intérét individuel et général,
loin d’ étre apparente, est de plus en plus significative. La nécessité de répondre
a des problémes complexes liés a l’illégalité dite normative va devenir de plus
en plus pressante. |l est indiscutable que I’ existence du juge constitutionnel
dans le systéme juridique constitue une référence importante et, peut ére méme
essentielle, pour toutes les analyses effectuées dans ce domaine.

Nous nous trouvons face a un tournant dans le domaine des principes de la
responsabilité des organes de puissance publique. Une réflexion approfondie
sur ces questions devient urgente. Les décisions du Tribunal Constitutionnel
ainsi gue I’amendement du code civil du 17 juin 2004 sont al’ origine d’ un tour-
nant essentiel en ce qui concerne la responsabilité de I’ état. Les choix opérés
renforcent les doutes du point de vue de la question fondamentale de savoir s
les fonctions de garantie trop larges de cette responsabilité ne conduisent pas a
mettre fin a un équilibre fragile entre la protection des droits individuels liés a
lamise en ceuvre du droit subjectif alaréparation de lapart de |’ état et I intérét
général représenté par cet état qui peut subir une charge excessive du risque de
supporter toutes les conséquences accidentelles, impossibles a éviter, des vices
du fonctionnement des institutions de I’ éat. Evidemment, cette question releve
plutét du domaine de la politique du droit que du dogme juridique et devrait, en
premier lieu, étre adressée aux auteurs du droit et non pas a ses exécutants.
L’interprétation du droit ne devrait, cependant, perdre de vue ces relations
essentielles entre les valeursrentrant en jeu. Le problémelié alarecherche d’ un
équilibre approprié entre les choix compensatoires est d’ un ordre universel. En
effet, il existe un seuil de rationalité dans |a protection desintéréts de la person-
ne |ésée dont |e dépassement peut mener a des conséquences négatives pour des
victimes éventuelles et un groupe plus large de sujets. Ce phénomeéne est
observé dans certains domaines de responsabilité de réparation, p. ex. dans celui
de la responsabilité pour le produit ou la responsabilité pour les prestations
meédicales. Dans les deux cas, une tendance forte visant a maximaliser la pro-
tection de la personne |ésée, se manifestant par une objectivation de plus en plus
grande des prémisses de |a responsabilité et par une augmentation des standards
de rigueur professionnelle, mene également a des effets indésirables. Le codt
des prestations d’ assurance augmente continuellement, ce qui influence par



conséguent le prix des produits et des services. Finalement, ¢’ est donc le con-
sommateur qui subit la charge de sa protection compensatoire augmentée. Le
probléme de |a responsabilité des organes de puissance publique n’est pas libre
de ce dilemme. C’ est toute la société qui subit les conségquences d’ un risgue de
la responsabilité et d’ une compensation plus grandes.

[I convient donc de formuler I’ opinion qu’ en recherchant des sol utions adéquates
dans cedomaine, il n’est pasjuste d’ ére guideé par I'impératif Fiat iustitia pereat
mundus. 1l est nécessaire d adopter une position bien plus équilibrée tenant
compte de la complexité du conflit des valeurs rentrant en jeu. La protection de
la norme supréme résultant de la Constitution par les instruments de la respons-
abilité compensatoire exige le respect des valeurs telles que: protection de la
securité juridique, stabilité des relations juridiques, interdiction de rétroactivité
du droit, protection de la confiance envers |’ éat et le droit qu’il adopte.

PE3IOME

Bonmpoc OTBETCTBEHHOCTH OPTraHOB TOCYAQPCTBEHHOM BAACTH BCe OoAaee
IIPUBAEKAET BHUMaHMWe IOPUCTOB, M He TOABKO B [Toabmie. be3 nmpeyBeanue-
HUS MOJKHO IIPEAIIOAOJKUTH, YTO B 3TOM BOIIPOCEe KakK B IIpU3Me OTpaska-
IOTCS NIPOOAEMBI, OTHOCAIIUECTI KaK K KOHCTUTYLIMOHOMN, TaK U PUAOCOd-
CKOHM 00AAaCTAM. AHAAU3UPYS COCTOSHHE 3TOM OTBETCBEHHOCTU B HAIlUO-
HaAABHBIX IIPABOBLIX CHCTeMaX, Tak ’Ke KakK U Ha MeKAYHapOAHOM YPOBHE,
ee AUHAMUYECKYIO 3BOAIOIIUIO, OCOOEHHO 3a IMOCAeAHUE TOABIL, MOJKHO IIpe-
TEeHAOBATh Ha TO, YTO OHA OTpa’kaeT IIPUPOAY B3aWMOOTHOIIEHUU MEKAY
TOCYAQPCTBOM U WHAVWBUAYYMOM, UTO OHA IIO3BOASIET UAEHTU(UIIMPOBATH
U3MeHEeHUs, IIPOUCXOAAINe B o0Opa3e IOPUAMYECKOTO MEIIIAEHUI U B
(PYHKIMOHUPOBAHUHU AEMOKPATUUYECKUX MEXaHNU3MOB. DBOAIOINS IIPUHIIN-
IIa OTBETCTBEHHOCTU OPraHOB T'OCYAAPCTBEHHOM BAACTU OTPa’kaeT UCTO-
PHIO 3BOAIOIINU IOAUTUYECKON CHUCTEMEl Ha IIPOTSKEHUM ITIOCAEAHUX AECS-
TUAETUN.

B To ke BpeMs CTaHOBUTCS OUYEBUAHBIM, YTO MHOTOYUCAEHHBIE U Ba’KHBIE
AVAEMMEI U BOIIPOCHL, KOTOPBIE KAYT CBOETO pellleHusd, BCe ellle aKTyaAb-
HBI, HECMOTPS Ha IIPOM3OLIEAINe 3HAUUTEABHBIE U3MEeHEeHUSI B 00AACTU
AAHHOU OTBETCTBEHHOCTHU. IIpoTMBOpedre MeXAY AUUHBIM U OOIleCTBEH-
HBIM HMHTEPEeCcOM, AAAEKO He BCerpa O4eBUAHOe, Bce OoAee m OOAee 3Ha-
uynTeAbHO. Bce 0Ooaee OCTpoM CTAHOBUTCI HEOOXOAUMOCTHL OTBeTa Ha
CAOJKHBIE IIPOOAEMBI TaK Ha3bIBA€MOM HOPMATHUBHOW HPOTUBO3aKOHHO-
ctu. Heocmopumo, 4TO HaAW4KWe KOHCTUTYIIMOHHOTO CYABH B IIPABOBOU
CHCTeMe OYeHb Ba>KHO U CYILIECTBEHHO AAS BCEX aHAAW30B, IIPOBOAMMBIX
B 3TON OOAACTH.

B HacTodiiee BpeMsa Mbl HAXOAMMCS HA IIOBOPOTHOM OJ9Tdlle B obaacTu
IIPUHIIUIIOB OTBETCTBEHHOCTU OPIaHOB POCYAapCTBeHHOﬁ BAacTU. PelneHus
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KonctutynmonHoro TpuOyHana [Toablliy, a Takke ndMeHeHUe ['pa>kpAaHCKO-
ro kopekca oT 17 utoHsa 2004 ropa IBUANCH OCHOBHBIM ITOBOPOTHBIM MOMEH-
TOM B 3TOM OOAACTH. V3MeHeHMd, IPOM3OIIeAlINie B 3TOM OOAACTH, YCUAU-
BAIOT COMHEHUS C TOUYKU 3PEeHMs OCHOBOIIOAAraroIero Bompoca. OUueBUAHO,
4TO 3TOT BOIPOC UCXOAUT OOAee BCero u3 0OAACTU IIPABOBOM IIOAUTUKH, YeM
U3 IIPaBOBOM AOTMEI M AOAJKEH, B IIEPBYIO OYepeAb, OBbITh HAIlpaBAEH aBTO-
paM IIpaBa, a He ero UCIHOAHUTEeAIM. B To’ke BpeMs WHTepIpeTarus IpaBa
He AOMAKHA TEPATH U3 IIOAS 3peHUs 3TU CyIleCTBEHHBIE B3aMMOOTHOIIEHUSI
Me>KAY AENCTBYIOIIUMU IleHHOCTAMU. [IpobaeMa, cBI3aHHAsA C IIOMCKOM CO-
OTBETCTBYIOIIETO PABHOBECHS Me’KAY KOMIIEHCAIIUOHHBIMU BEIOOpaMU, NMe-
eT TAODaABHBIM XapakTep. Ha caMoM Aeae ecTh mpeAeA palloOHAALHOCTU B
3alIUTe HWHTEepeCOB AWYHOCTH, IMOHecIHIel yliepO, NpeBhIllleHHe KOTOPOTro
MO>KET TIOBA€UL OTPHUITAaTEABHBIE TIOCAEACTBUS AASL BO3MOJKHBIX JKEPTB U AAS
OOAee IIMPOKOM I'PYHNEI CYOBEKTOB. OTOT (PeHOMEH HAOAIOAQETCS B HEKO-
TOPBIX ODAACTSAX OTBETCTBEHHOCTU BO3MEIIEHMS, K IIPUMEPY B OTBETCTBEH-
HOCTH 3@ IPOM3BEACHHBIN TOBAP HMAU JKe 3@ OKa3aHHble MEAUITUHCKUE YCAY-
ru. B oboux caydagx CHABHA TEHAEHIMS YCUACHUS 3alIUTHl AMYHOCTH, IIO-
HecIlled yiiepO, KOTopas B TO JKe BpPeMs BeAeT K HeXKeAaTeABHBIM ITOCAEA-
cTBUAM. CTOUMOCTE CTPaXOBBIX YCAYI' HEIIPeCTAaHHO BO3PACTaeT, UYTO, CAEAO-
BaTeAbHO, CKa3bIBAeTCs Ha IleHe TOBApOB M YCAYT. B KOoHe4HOM urtore, mo-
TPeOUTEAIO IPUXOAUTCS HECTH PACXOABI BCAEACTBUE YBEAUUEeHUs KOMIIeHCa-
IIMOHHOM 3amuThl. [IpobaeMa OTBETCTBEHHOCTH OPTaHOB TOCYAQPCTBEHHOU
BAACTM He CBOOOAHA OT 3TOM AMAEMMBI. DTO OOIEeCTBO, KOTOPOE B ITEAOM
IIpeTeprieBaeT MOCAEACTBUS PHUCKa BCe OOABIIIEN OTBETCTBEHHOCTH U KOM-
eHCcaluu.

Hapaesxut popmMupoBaTh Takyke OOIIeCTBEHHOE MHEHHE, YTO B IOMCKax
aAEKBATHBIX pelIeHNM B 3TONM OOAACTU HEBEPHO PYKOBOACTBOBATHLCS IIPUH-
nunom Fiat iustitia pereat mundus. Heo6xopnMO IIPUHATE OOAee B3BeIlIeH-
HYIO IIO3UIJUIO C YY4ETOM CAOKHOCTHM KOH(MAMKTA AEHCTBYIOIIWX II€HHO-
CTel. 3allluTa BBICIIEN HOPMBI, UCXOAAIeN 13 KOHCTUTYUY, MHCTPYMEH-
TaMd KOMIIEHCAITUOHHOM OTBETCTBEHHOCTU TpeOyeT COOAIOAEHUS TaKUX
IIeHHOCTEeM, KakK: 3allluTa IIPaBOBOM 0Oe30IIaCHOCTHU, CTAOHUABHOCTH IIPaBO-
BBIX B3aUMOOTHOIIIEHNUY, 3alpelleHre OOpaTHOM CHUABL 3aKOHA, 3allluTa AO-
Bepusd K TOCYAQPCTBY U IIPAaBY.




LA PLACE DES CONSIDERATIONS
EXTRA-JURIDIQUES DANS L'EXERCICE DU
CONTROLE DE CONSTITUTIONNALITE

PIERRE MAZEAUD
President du Conseil constitutionnel de France

MESDAMES, MESSIEURS,

Le sujet de mon intervention peut surprendre; comment pourrait-il y avoir
place, dans |’ exercice du contrdle de constitutionnalité, pour des considérations
extra-juridiques? Le juge constitutionnel ne se prononce-t-il pas en droit et
uniquement en droit? S'il en était autrement, ne S exposerait-il pas au risque
d empiéter sur le pouvoir d’ appréciation des représentants élus de la Nation?

Ces guestions ne sont pas négligeables et il est parfois jugé plus séant de les
esquiver. Notre intervention d' aujourd’ hui ne les éudera pas:. oui, le contrdle de
congtitutionnalité repose pour partie sur des considérations extra-juridiques.

Il faut d’ abord souligner que tout juge, quel gu’il soit, est conduit a «produire»
du droit, notamment pour combler le silence ou I’ambiguité de la loi ou pour
I’ appliquer a une situation particuliére. 11 y a plus de deux siecles Jean-Marie
Etienne Portalis, I’un des rédacteurs de notre Code Civil, écrivait, dans son
Discours préliminaire: «Il y a une science pour les [égislateurs, comme il y en
aune pour lesmagistrats et I’ une ne ressemble pas a |’ autre. La science du lég-
islateur consiste a trouver dans chaque matiere les principesles plus favorables
au bien commun; la science du magistrat est de mettre ces principes en action».

Récemment, le Consell constitutionnel a d’ailleurs rappelé I’ actualité de ce dia-
logue entre le Iégidateur et le juge. || a considéré que le |égidateur ne saurait
«reporter sur des autorités administratives ou juridictionnelles le soin de fixer
des regles dont la détermination n’ a été confiée par la Congtitution qu’a la loi»
mai s «que, pour autant, ces autorités conservent le pouvoir d’ appréciation et, en
cas de besoin, d'interprétation inhérent a |’ application d’une regle de portée
générale a des situations particulieres»:.

En deuxiémelieu, S'il est clair qu’ aucune considération extra-juridique ne saurait
dévier le raisonnement juridique lorsque le droit dicte lasolution, il est non moins
clair que ces considérations ont leur place lorsque le droit n’ est plus déterministe
et ouvre plusieurs possibilités de solutions. Cette hypothése se rencontre fréquem-
ment dans le cas de contréle de constitutionnalité. Juger laloi, ¢’ est se prononcer
sur un objet tant juridique que politique, faconné par les représentants du peuple.
Produit d’ une volonté mais auss d’ un compromis, laloi s apprécie au regard du
contexte et des conditions qui ont présidé a son éaboration.

! Décision n° 2004-509 DC du 13 janvier 2005, loi de programme pour la cohésion sociale, cons. 25.
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De plus, le juge doit généralement dire s laloi est conforme non pas aune maisa
plusieurs normes congtitutionnelles qu'il lui appartient de concilier. Il doit auss
juger au regard de I’ intérét général. Notre jurisprudence aains dégagé des «objec-
tifs de valeur congtitutionnelle», parfois quaifiés de «démembrements de I’ intérét
généra», qui permettent la mise en cauvre de cette mission: |’y reviendrai.

Enfin, les caractéristiques propres au Conseil constitutionnel francais, qui exerce
un contréle exclusivement a priori, a chaud, dans un délai trés bref, I’ obligent
plus que tout autre a élargir ses références pour anticiper les effets de laloi.

Qu'on ne Sy méprenne pas : mon propos N'est pas de faire du Consell la
troisieme chambre du Parlement. Abuser de ses pouvoirs saperait sa | égitimité!
Le contrdle de constitutionnalité réside d abord, comme I’indiquait le doyen
Vedel, dans I’ application de «régles permanentes et objectives, susceptibles
d opérer indépendamment de la nature du pouvoir en place, qu’il soit de droite
ou de gauche»?.

Je ne renie rien du message proclameé en 1789 par lesrévolutionnaires. «La loi est
I’ expression de la volonté générale»®. D’ ailleurs, nous rappel ons souvent dans nos
décisions que «la Constitution ne conféere pas au Conseil congtitutionnel un pou-
voir général d appréciation et de décison de méme nature que celui du
Parlement»*. Dans ces conditions, S'il est vrai qu’en 1985 le Conseil constitution-
nel, prenant acte de ce qu'il représente désormais, aaffirmé que: «Laloi n’exprime
la volonté générale que dans le respect de la Constitution»®, il n"en demeure pas
moins que laloi impose auss |e respect a ses juges.

Je vais m’ efforcer de montrer que, si la mise en cauvre du contréle de constitu-
tionnalité peut reposer sur des considérations extra-juridiques, celles-ci peuvent
jouer aussi bien dans le sens d’ un renforcement des pouvoirs du juge constitu-
tionnel que dans le sens de I’ autolimitation.

Le dialogue entre le |égidateur et le juge induit en pratique des effets de sens
contraires: il peut en résulter tant un renforcement du contréle mis en oauvre par
ce dernier qu’ une atténuation de ce contréle.

|. - Le contrdéle constitutionnel est parfois renforcé par des consid-
érations extra-juridiques

A. Certaines d’entre elles concernent les normes applicables par le Conseil
constitutionnel

Il N’ est pas douteux que les références du contréle de constitutionnalité en France
sont incomparablement plus riches que ce qu'il paraissait a I'origine. Cette

2 Neuf ans de jurisprudence constitutionnelle, Le Débat 1989, n° 55.

% Article 6 de la Déclaration des droits de I’ homme et du citoyen de 1789.

* Voir, pour un exemple récent : décision n° 2003-468 DC du 3 avril 2003, loi relative a I’ éection
des conseillers régionaux et des représentants au Parlement européen, cons. 42.

® Décision n° 85-197 DC du 23 aoit 1985, loi sur I'évolution de la Nouvelle-Calédonie, cons. 27.



«extension» des critéres du contrdle au cours des années trouve sa source dans la
volonté du Conseil constitutionnel de «compléter» e «bloc de congtitutionnalité»
francais, initialement peu orienté vers la protection des droits fondamentaux.

1. La prise en compte d’ une demande de justice constitutionnelle

La plupart des droits et libertés qui font aujourd’ hui partie du bloc francais de
constitutionnalité datent de 1789 et 1946. La «premiere génération», de 1789,
était destinée a protéger les individus contre les abus du pouvoir politique. |l
S agissait de reconnaitre a chacun le droit d'agir librement et d’ étre traité de
facon égale. La «deuxieme génération», de 1946, est celle des droits
économiques, sociaux et culturels. Elle comporte des droits collectifs (droit
syndical, droit de gréve) mais aussi des droits-créances. ce ne sont plus les
«droits de» que I’ on consacre, mais les «droits a»: droit au travail, droit al’ éd-
ucation, droit ala santé, droit ala culture, etc.

Mais, pour en arriver 13, le Conseil constitutionnel a di compléter un bloc de
constitutionnalité initial (1958) essentiellement tourné vers la régulation des
relations entre les pouvoirs publics.

En outre, il afallu adapter les principes de 1789 et 1946, tres généraux, a des
situations ignorées des hommes de 1789 et 1946.

Cette révolution s est faite, en premier lieu, par a reconnaissance de principes
fondamentaux reconnus par lalégislation républicaine antérieure a 1946. A cet
égard, la doctrine francaise voit |’ acte véritablement fondateur du contrdle de
constitutionnalité en France dans une décision du Conseil constitutionnel de
1971 qui, pour la premiére fois, donne valeur constitutionnelle aux textes cités
par le Préambule de la Constitution de 1958 ainsi qu’ aux principes fondamen-
taux reconnus par la République.

Donnons un exemple récent d’'un tel principe déduit par le Conseil constitu-
tionnel de latradition républicaine. Il n’ existe dans notre bloc de constitution-
nalité aucune protection pénale des mineurs. Or, dans une décision du 29 ao(t
2002 (n° 2002-461 DC), le Conseil a constaté que des lois de 1906, 1912 et
1945 mettaient en oauvre les deux régles suivantes: laresponsabilité pénale des
mineurs doit étre atténuée en raison de leur &ge; la réponse des pouvoirs
publics aux infractions qu’ils commettent doit rechercher, autant que faire se
peut, leur relevement éducatif et moral par des mesures prononcées, en fonc-
tion de leur &ge et de leur personnalité, par des juridictions spécialisées ou
selon des procédures adaptées.

En reconnaissant vaeur congtitutionnelle a cesregles, le Conseil aaccru son champ
de compétences, répondant par 1a a une demande de justice constitutionnelle.

Cela ne signifie pas pour autant que les mesures contraignantes et |les sanctions
doivent toujours étre écartées au profit de mesures purement éducatives, mais
celaimplique gque larépression des infractions commises par |es mineurs pour-
suive, dans toute la mesure du possible, une finalité éducative et protectrice.
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La création, dga évoquée, d’ une nouvelle catégorie de normes constitution-
nelles, les «objectifs de valeur constitutionnelle», participe également de cet
accroissement des normes de contréle. Contrairement aux principes fondamen-
taux, que I’on vient d aborder, aucun de nos textes constitutionnels n’en parle.
Pourtant, le Conseil considére que ces objectifs sont des buts assignés par la
Constitution au législateur pour rendre plus effectifs des droits et principes de
valeur constitutionnelle.

Parmi ces objectifs, figurent la sauvegarde de I’ ordre public, le respect delalib-
erté d’ autrui, la recherche des auteurs d' infractions, mais aussi le pluralisme de
la presse, le droit d’ obtenir un logement décent, I'intelligibilité et I’ accessibil-
itedelaloi.

Il arrive aussi au Conseil constitutionnel de tirer de nouvelles exigences a par-
tir de dispositions écrites de la Constitution:

- Est tres utilisé, par exemple, I'article 16 de la Déclaration des droits de
I"homme et du citoyen de 1789 qui proclame: «Toute société dans laquelle la
garantie des droits n’ est pas assurée, ni la séparation des pouvoirs déterminée,
n’a point de Constitution». Le Conseil constitutionnel fait découler de cet arti-
cle un certain nombre d’ exigences telles que le droit des personnes intéressees
d exercer un recours effectif devant une juridiction, le principe du proces
équitable et la sécurité juridique.

- Laliberté personnelle et le respect de lavie privée ont été déduits des articles
2 et 4 de la Déclaration de 1789 qui proclame: «La liberté consiste a pouvoir
faire tout ce qui ne nuit pas a autrui».

- Le principe de ladignité humaine s’ est vu reconnaitre une valeur constitution-
nelle sur le seul fondement des termes trés généraux du Préambule de la
Constitution de 1946 qui énoncent qu’ «Au lendemain de la victoire remportée
par les peuples libres sur les régimes qui ont tenté d’ asservir et de dégrader la
personne humaine, le peuple francais proclame a nouveau que tout étre
humain, sans distinction de race, de religion ni de croyance, possede des droits
inaliénables et sacrés».

- Lasincérité deslois definances, avant d’ étre consacrée par une loi organique,
atrouveé son fondement dans|’ article 13 de la Déclaration de 1789 qui proclame
lanécessité de I’impbt et le principe de I’ égalité devant I'impbt en fonction des
capacités contributives de chacun.

- Deméme, apartir del’ article 6 dela Déclaration, qui définit laloi comme «’ex-
pression de la volonté générae», le Conseil congtitutionnel juge que, sous réserve
de dispositions particulieres prévues par la Congtitution, la loi a pour vocation a
énoncer des régles et doit par suite étre revétue d’ une portée normative.

- De méme, encore est-il jugé que des dispositions de portée normative incer-
taine, c’'est-a-dire qui énoncent une regle en termes équivoques ou confus, se
heurtent a un principe constitutionnel (la clarté de laloi) et méconnaissent un



objectif de valeur constitutionnelle (I’intelligibilité et I’ accessibilité de laloi).

Enfin, alors qu’ aucun texte ne lui donne compétence pour connaitre du con-
tentieux des actes préparatoires a un référendum, le Conseil constitutionnel
S est reconnu compétent en 2000 pour statuer sur les décretsrelatifs alaconvo-
cation, al’ organisation et a la campagne du référendum. Jusgu’ a cette date, le
Conseil d'Etat se reconnaissait compétent pour examiner la légalité des actes
d organisation de la campagne a |’exception du décret de convocation des
électeurs, dans lequel il voyait un «acte de Gouvernement». Comme, en pra
tique, il estimpossible d’ annuler les résultats d’ un référendum aprés que le peu-
ple s est prononcé, il existait une sorte de déni de justice. Le Conseil constitu-
tionnel y adonc mis fin de sa propre initiative.

2. La prise en compte d’ exigences conventionnelles

Lajurisprudence des cours internationales peut avoir une influence sur celle du
Conseil constitutionnel.

C’est le cas en matiére de validations |égislatives, ¢’ est-a-dire lorsque le 1égis-
lateur modifie rétroactivement le droit positif afin de permettre de régulariser
des actes juridiques annulés ou dont la légalité risque d étre mise en cause
devant une juridiction.

Le Consell constitutionnel a durci son contréle depuis 1999 pour se mettre en
concordance avec la jurisprudence de la Cour européenne des droits de
I”"homme (CEDH, 28 oct. 1999, n° 248446/94 et autres, Zielinsky, Pradal et
Gonzales c/ France), selon laquelle «le principe de la prééminence du droit et
la notion de proces équitable... s opposent, sauf pour d’impérieux motifs d'in-
térét général, al’ingérence du pouvoir |égidatif dans|’administration dela jus-
tice dans le but d'influer sur le dénouement judiciaire du litige».

Le Conseil constitutionnel n’utilise pas exactement les mémes criteres que la
Cour de Strasbourg, mais le résultat obtenu est similaire. Il n’accepte une vali-
dation Iégidative que si celle-ci répond aux critéres cumulatifs suivants: défini-
tion stricte de la portée de la validation; but d’intérét général suffisant; respect
des décisions de justice ayant force de chose jugée; respect du principe de non
rétroactivité des peines et des sanctions; absence de méconnaissance par I’ acte
validé de regles ou de principes de valeur constitutionnelle, sauf dans le cas ou
le but d’intérét général vise par la validation est lui-méme de valeur constitu-
tionnelle.

On constate, depuis que le Conseil constitutionnel a renforcé son contrdle, que
les lois de validation, qui étaient une solution de facilité pour le Parlement et e
Gouvernement, sont de moins en moins nombreuses et que celles qui sont adop-
tées sont beaucoup plus justifiées au regard des critéres retenus tant par le
Conseil que par la Cour européenne des droits de I homme.
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B. D’autres considérations concernent les techniques utilisées par le Consell
congtitutionnel

1. Réserves directives

Dansle cadre du contréle a priori qui incombe au juge constitutionnel francais,
celui-ci utilise latechnique des réserves. Si les réserves interprétatives ou neu-
tralisantes ne révélent pas, par elless-mémes, un accroissement de son controle
puisqu’ elles évitent la plupart du temps une censure, il en va différemment des
réserves directives par lesquelles il veut s assurer al’ avance d’ une bonne exé-
cution delaloi. Il s adresse alors al’ autorité chargée d' appliquer cette derniere
- ce peut étre le pouvoir réglementaire ou le juge, qu'il soit de I’ ordre judici-
aire ou administratif - afin que soient respectées certaines exigences constitu-
tionnelles.

Lorsgu’ une réserve s adresse aux autorités juridictionnelles, il s agit de vérita-
bles appels lancés au Consell d'Etat et ala Cour de cassation, ainsi qu’ aux juri-
dictions qu’ils contrélent par la voie de |’ appel ou de la cassation, pour qu’ils
assurent le respect de I’interprétation de la loi donnée par le Consell constitu-
tionnel.

Pour illustrer mon propos, je citerai —parmi de trés nombreux exemples- la
réserve émise par le Conseil le 20 janvier 2005, a propos de la loi relative aux
juges de proximité. L’ article 66 de la Constitution confie al’ autorité judiciaire le
réle de «gardienne de la liberté individuelle», ce qui signifie que: «Nul ne peut
étre arbitrairement détenu». Or, les juges de proximité, qui sont des juges tem-
poraires, ne font pas partie de «l’autorité judiciaire», pas plus que les autres
juges temporaires. Le Conseil adonc émis une réserve d' interprétation directive:
pour respecter |'article 66 de la Congtitution, les magistrats professionnels
doivent demeurer majoritaires dans la formation de jugement qui est susceptible
de priver une personne de sa liberté individuelle.

Il arrive méme au Conseil constitutionnel d' adresser des directives au législa-
teur lorsgu’il reléve une carence |égislative. Ainsi, dans une décision du 3
avril 2003, le Conseil constitutionnel a constaté que |I’exigence de parité
entre hommes et femmes, posée par |’ article 3 de la Constitution en ce qui
concerne les mandats électoraux et les fonctions électives, n’ avait pas été ren-
due applicable al’ Assembl ée de Corse, alors que celal’ avait été pour les con-
seils régionaux. Aucune particularité locale, ni aucune raison d'intérét
général, ne justifiait cette différence de traitement. En conséquence, il a jugé
qu'«il appartiendra a la prochaine loi relative a I’ Assemblée de Corse de
mettre fin a cette inégalité». Six mois aprés cette «injonction», le |égislateur
aadopté une loi dont I’ article unique dispose que: «Chaque liste est composee
alternativement d'un candidat de chaque sexe» (loi n° 2003-1201 du 18
décembre 2003).



2. Exception d’inconstitutionnalité

L’article 61 de la Congtitution n’ envisage le contréle de la constitutionnalité des
lois qu’ entre leur vote et leur promulgation. Or, de fagon prétorienne, le Consell
aconsidéré qu'il pouvait statuer, méme s ¢ était dans des cas limités, sur deslois
déja promul guées. Cette compétence exceptionnelle pour connaitre d’ uneloi pro-
mulguée S exerce a |’occasion de I’examen de dispositions |égidatives qui «la
modifient, la complétent ou affectent son domaine». Elle lui a permis en 1999 de
déclarer contraire ala Constitution une disposition légidative qui instaurait une
peine d'indigibilité automatique et qui avait é&é promulguée en 1985.

3. Désistement impossible

Contrairement a un principe bien établi qui fait obligation au juge d accepter le
désistement présenté par un requérant, qu'il applique d'ailleurs au contentieux
éectord, le Conseil congtitutionnel juge qu’ une fois la saisine déposée en applica-
tion del’ article 61 de la Constitution, tout désistement est impossible, quel que soit
son auteur, sauf en cas d’ erreur matérielle, de fraude ou de vice du consentement.

Le Conseil considere en effet «gqu’ aucun des textes fixant la procédure applica-
ble devant lui n’habilite les autorités de saisine a [l€] dessaisir». En faisant une
interprétation littérale, voire restrictive, du texte constitutionnel (art. 61) et de
I’ ordonnance organique relative au Conseil (art.18), il veut écarter certaines
manoauvres politiques tendant a «faire obstacle a la mise en cauvre du contréle
de congtitutionnalité engagé». Cela signifie que la saisine est assimilable a un
recours d’ ordre public qui fait obligation au juge, une fois saisi valablement, de
statuer sur lademande indépendamment de lavolonté ou de la situation juridique
de son ou ses auteurs. Son contréle en sort donc renforce.

Mais il existe aussi beaucoup de cas ou des considérations extra-juridiques
jouent dans le sens de I’ atténuation du contréle.

[I. - Le contréle constitutionnel peut également étre atténué du fait
dela prise en compte de considérations extra-juridiques

Le Consell constitutionnel s était défini al’ origine, de maniére assez modeste,
comme un simple «régulateur de I’ activité des pouvoirs publics». Si I accroisse-
ment de son réle en matiéere de protection des droits fondamentaux |I’a conduit
a abandonner rapidement une définition aussi réductrice, il n’en a pas moins
multiplié les mécanismes dits « d’autolimitation» (1).

En dehors méme de ces mécanismes, les modalités concrétes d' exercice de ses
compétences liées ala prise en compte de I’ évolution du contexte sociol ogique,
politique, économique,...dans lequel interviennent |es textes soumis a son exa-
men peuvent, elles aussi, conduire a diverses formes d’ atténuation du controle
de constitutionnalite (11).

ALMANACH INTERNATIONAL. JUSTICE CONSTITUTIONNELLE AU NOUVEAU MILLENAIRE

45



46

PIERRE MAZEAUD. CONSEIL CONSTITUTIONNEL DE FRANCE

A. L’ atténuation du controle constitutionnel résultant des mécanismes d’ au-
to-limitation

Le Conseil a dégagé de lui-méme plusieurs principes qui témoignent d' une
volonté aussi ancienne gque constante de se détourner du «gouvernement des
juges». Cette attitude a contribué a faire accepter ses décisions. Elle se traduit
aussi bien dans la définition de sa compétence que dans le choix des critéres
généraux de son exercice.

Pour ce qui concerne, en premier lieu, ladéfinition de sa compétence, le Consell
constitutionnel aénonceé, dées 1961, qu’il ne pouvait étre saisi «que dans les cas
et suivant les modalités fixés par la Constitution», ce qui signifiait qu’il ne
reconnaissait disposer que d’ une compétence d’ attribution.

Certes, il lui est arrivé, par la suite, d’atténuer la portée de cette décision, par
exemple en se déclarant compétent, en 2000 et 2005, pour le contentieux des
décrets propres a un référendum, alors que cette compétence N’ est pas expressé-
ment prévue par la Congtitution. Mais on a vu que cette évolution répondait ala
nécessité d’une clarification de la répartition des compétences entre le Consail
d Etat et le Consail constitutionnel.

L e principe méme de la compétence d’ attribution n’ajamais été remis en cause.
C’est pourquoi le Conseil estime qu'il ne peut statuer ni sur les lois qui sont
adoptées par le peuple francais a la suite d' un référendum et qui constituent
I’ expression directe de la souveraineté nationale (décisions de 1962 et 1992), ni
sur une révision congtitutionnelle, méme lorsqu’ elle se réalise par la voie par-
lementaire (décision de 2003).

La volonté d autolimitation du Conseil se manifeste également dans le choix
des critéres généraux d’ exercice de ses compétences.

Donnons-en trois exemples:

1. Comme on I'a vu, le Conseil rappelle de maniére réguliere que «la
Constitution ne (Iui) confére pas un pouvoir général d’ appréciation et de déci-
sion identique a celui du Parlement».

Il en résulte que le Conseil exerce généralement un contréle restreint. I recourt
fréguemment au critere de «I’ erreur manifeste». |l vérifie ains que le 1égislateur
n'a pas commis d’ erreur flagrante dans le travail de conciliation auquel il doit
procéder entre les diverses exigences congtitutionnelles en fonction du but qu'’il
Sestassigné Tant qu'il 'y apasd’ «erreur manifeste», tant que la conciliation
opérée n’est pas «manifestement déséquilibrée», la censure N’ est pas encourue.

2. Le deuxieme exemple concerne les questions de constitutionnalité soulevees
d office. Le Conseil s est reconnu le pouvoir d étendre son contrdle y compris
a des dispositions |égislatives qui ne sont pas contestées par les requérants. Le
contentieux des normes est en effet un contentieux d ordre public. Le Conseil
estime ainsi que I’ effet d’ une saisine est «de mettre en oeuvre, avant la cl6ture



de la procédure légidative, la vérification par le Conseil constitutionnel de
toutes les dispositions de la loi déférée y compris de celles qui n’ont fait I’ ob-
jet d’aucune critique de la part de ses auteurs».

Pourtant, le Consell ne souléve qu’ avec circonspection des questions de consti-
tutionnalité que les auteurs des saisines N’ ont pas invoquées. Cette parcimonie
s expligue en partie par des contraintes matérielles : la modestie des moyens
dont il dispose et |’ obligation qui lui est faite de statuer dans un délai d’un mois
ne lui permettent pas d exercer son controle sur les centaines de dispositions
|égislatives que contiennent les textes qui lui sont soumis dans un laps de temps
trés court.

Ainsi, ayant dd rendre huit décisions sur des textes de nature et de portée tres
diverses au cours du seul mois de juillet 2005, le Conseil ne pouvait sérieuse-
ment exercer son contréle d office, méme s'il a, de fait, examiné d’ autres dis-
positions que celles qui lui étaient expressément soumises, sans que cela
apparaisse toutefois dans les décisions.

Au demeurant, méme lorsgue les conditions matérielles lui permettent un exa-
men exhaustif des dispositions d'un texte qui lui est soumis, le Consell
demeure prudent dans |’ usage du moyen d’ office, qui conduit généralement ala
censure, ou, parfois, al’émission d’ une réserve.

Le choix d en faire usage ou non résulte d’ un processus dont il est difficile de
rendre compte et qui repose sur la combinaison de considérations extra-
juridiques qui tiennent, par exemple, au caractere plus ou moins important de
la question en cause, al’ intérét pédagogique que peut présenter la censure, au
caractére consensuel ou non de la disposition dont la constitutionnalité est
douteuse.

A titre d’ exemple, parmi les 25 décisions rendues entre janvier 2004 et juillet
2005, seules quatre ont donné lieu al’ examen d’ office de dispositions. Trois de
ces décisions ont prononce des censures.

La seule éventualité que le Conseil souléve des moyens d’ office constitue, dans
certaines hypotheses, un frein asa saisine. Il en est ainsi, par exemple, lorsgue
I’ opposition est parvenue a faire introduire, dans une loi gu’ elle conteste, une
disposition dont la constitutionnalité est douteuse mais qui lui donne satisfac-
tion. Elle peut alors s abstenir de saisir le Conseil, par crainte de le voir déclar-
er cette disposition contraire ala Constitution.

C'est auss afin d assurer cette dissuasion régulatrice que le Conseil s efforce
de ne pas laisser passer une trop longue période sans procéder a un examen
d office.

3. Letroiséme exemple d’ autolimitation dans I’ exercice de |la compétence du
Conseil réside dans le fait gqu’il ne censure que trés rarement une loi déférée a
la suite d’ une premiére censure.
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Rien n’interdit au Conseil de censurer une seconde fois. Mais force est de con-
stater que ce cas de figure ne s’ est produit jusgu’ici qu’a deux reprises pour des
dispositions de portée limitée issues a chaque fois d’ un amendement parlemen-
taire.

On peut penser que la rareté des «deuxiémes censures» s explique par le fait
que le légidateur s est intégralement conformé ala décision initiale du Consell.
Mais cette rareté s explique surtout par le souci du Conseil de ne pas créer une
situation de crise avec le Parlement, des lors, du moins, que le «message» con-
tenu dans la premiére décision a été entendu par le |égislateur.

On pourrait citer bien d’ autres exemples de la retenue observée par le Conseil
constitutionnel, comme:

- ladiscipline qu’il simpose pour ancrer les principes mis en oeuvre dans un
texte du bloc de constitutionnalit€;

- la définition de critéres stricts pour la détermination des principes fondamen-
taux reconnus par les lois de la République;

- lerefus d’ étendre le «bloc de constitutionnalité» aux traités internationaux;
- le refus de se reconnaitre le pouvoir de réecrire laloi, etc...

La retenue du juge constitutionnel francais procede également de considéra-
tions pratiques.

B. L’atténuation du contrble de constitutionnalité résultant des modalités
concrétes d’ exercice des compétences

Les modalités concrétes de I'exercice des compétences du Conseil peuvent
contribuer, tout comme les mécanismes généraux d autolimitation, a une
atténuation du contrdle de constitutionnalité.

On peut en donner six exemples de nature et de portée diverses.

1.La nature des droits invoqués devant lui emporte des conséquences sur le
degré du contréle de constitutionnalité.

Ceci est particulierement net a propos des droits énumérés par le Préambule de
la Constitution de 1946, qui constituent pour |’ essentiel des droits économiques
et sociaux, dits de «deuxieme génération». En les intégrant dans |e bloc de con-
stitutionnalité, le Conseil constitutionnel a incontestablement donné tort a ceux
qui n'y voyaient que de simples orientations philosophiques. Mais il ne leur a
pas pour autant conféré une portée normative identique a celle dont bénéficient
les dispositions qui garantissent les autres droits et libertés

Plusieurs droits ou principes, expressément mentionnés par |e Préambul e ou qui
en ont été déduits ont été en effet qualifiés d' «objectifs de valeur constitution-
nelle». Il en est aingl, par exemple, du droit a la protection de la santé et de la



possibilité pour toute personne de disposer d'un logement décent, et, plus
généralement, de I’ensemble des prescriptions constitutionnelles tirées des
alinéas 10 et 11 du Préambule de 1946 (droit aux conditions nécessaires au
développement de la famille et de I'individu; droit a la protection de la santé,
au repos, aux loisirs, etc.).

Le fait de conférer une telle qualification a ces droits a servi a tempérer leur
portée, malgré |’ affirmation de leur niveau constitutionnel. Ils doivent étre con-
sidérés comme n'ayant pas un caractere absolu, n’étant pas d application
directe et s adressant non aux particuliers mais au législateur pour lequel ils
constituent des obligations de moyens et non de résultat.

En particulier, ils ne sont pas des droits subjectifs, dotés d'une justiciabilité
directe. C'est évidemment le réalisme qui a dicté cette solution: le niveau des
prestations servies par I’ «Etat Providence» étant conditionné par la situation
économique, il ne serait pas raisonnable de le fixer de facon rigide au niveau
constitutionnel.

2. Le degré du contrdle de congtitutionnalité dépend également du choix des
critéres utilisés dans une affaire particuliere.

Par exemple, al’ occasion de laloi instituant les juges de proximité, juges non
professionnels chargés de statuer sur les litiges mineurs d ordre civil et pénal,
le Consell constitutionnel a poseé pour principe que ces juges ne doivent exercer
gu’ «une part limitée des compétences» dévolues aux tribunaux composés de
magistrats professionnels. Dans une décision de 2002, il avalidé laloi dont il
était sais en estimant que cette condition était remplie. Saisi en 2004 de la loi
étendant les attributions de ces juges de proximité, le Consell a utilisé le méme
critére de «part limitée» et conclu, cette fois encore, ala conformité de laloi a
la Constitution.

Cet exemple témoigne de la permanence de la jurisprudence, maisil met égale-
ment en lumiere |’ atténuation du contrdle qui s attache au choix de certains
criteres. A partir de quand peut-on dire, en effet, que la part ne sera plus lim-
itée? L’ incertitude, la marge d appréciation joue incontestablement en faveur de
I” appréciation du |égidlateur.

3. L’atténuation du contréle de constitutionnalité peut encore résulter de I’ as-
souplissement des exigences textuelles.

Le Conseil aains rejeté I’idée selon laguelle le 1égislateur ne pourrait restrein-
dre les droits fondamentaux que dans les cas expressément prévus par la
Constitution.

Sais, en 1985, d'uneloi prolongeant I’ éat d’ urgence en Nouvelle-Calédonie, il a
jugé quele légidateur disposait d’ une compétence genérale pour effectuer la con-
ciliation nécessaire entre le respect des libertés et |a sauvegarde de I’ ordre public,
sans lequel, comme il a pris soin de le préciser, I exercice des libertés publiques
ne saurait étre assuré. 1l ajugé en outre que cette compétence pouvait s exercer
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aors méme qu'ele n’éait pas mentionnée dans la Congtitution. De fait, |’ &at
d urgence, réglementé par une loi de 1955, donc antérieure ala Congtitution de la
VETE République, est absent des prévisions constitutionnelles.

Naturellement, le raisonnement du Conseil ne saurait étre interprété comme
autorisant la mise en ceuvre réguliere de régimes contraires aux libertés. Ces
restrictions ne peuvent intervenir que dans des circonstances exceptionnelles.

Néanmoins, en admettant la compétence du Iégislateur ordinaire sans exiger
qu'il bénéficie d’' une habilitation constitutionnelle, le Conseil constitutionnel a
chois de ne pas faire obstacle a I’ action du Gouvernement a un moment ou il
était nécessaire et urgent d assurer la continuité de |’ Etat, alors gu’une crise
d’une particuliere gravité affectait une partie du territoire national .

L a reconnaissance de ce pouvoir du législateur de restreindre les libertés sans
texte constitutionnel, mais en vertu d’'une loi promulguée antérieurement a la
Constitution, peut étre rapprochée d une autre décision selon laquelle les
autorités de I’ Etat disposent, en cas de circonstances exceptionnelles, d’ un pou-
voir de réquisition qui peut s exercer méme sans texte.

Ainsi, en rgjetant, dans une décision de 2003, le recours formé contre une loi
qui précisait les cas dans lesguels les préfets pouvaient procéder a des réquisi-
tions en cas de calamité, le Consell a jugé que cette loi ne faisait que préciser
les pouvoirs de police administrative qui leur appartenaient d’ ores et d§ja en cas
d’urgence lorsque le rétablissement de |’ ordre, de la sécurité, de la salubrité ou
de la santé publics exige des mesures de réquisition.

4. Un autre exemple d’ atténuation du contréle réside dans |’ évolution de lajurispru-
dence du Conseil a propos de ce qu'il est convenu d’ appeler «’ effet cliquet».

En matiere de libertés publiques, le Conseil a en effet renoncé a la tentation
d'instaurer une régle générale de «non retour en arriere». Cette regle avait été
pourtant énoncée en matiere de protection de laliberté de communication, mais
le Consell I"a abandonnée, dans ce domaine, des 1986 et ne |’ a appligué qu’ une
fois par la suite, dans un domaine différent.

La jurisprudence du Conseil est donc désormais bien fixée en ce sens qu'il est
a tout moment loisible au légidateur, statuant dans le domaine de sa compé-
tence, de modifier destextes antérieurs ou d’ abroger ceux-ci en leur substituant,
le cas échéant, d autres dispositions. Ce pouvoir n’'est certes pas sans limite,
mais la seule exigence posée par le Consell est que le |égislateur «ne prive pas
de garanties |égales des exigences constitutionnelles».

L’ application stricte de «l’ effet cliquet» aurait eu pour conséquence que la lég-
islation aurait du étre toujours plus protectrice al’ égard de nombreux principes
et que chague avancée légidative aurait été constitutionnalisee. Ce mécanisme
n'aurait pu se réaliser qu’ au détriment d’ autres droits ou d’ autres exigences de
valeur constitutionnelle tout aussi éminents, mais dont la protection Iégidlative
N’ a pas encore connu un développement équivalent.



Problématique en matiere de libertés, la notion d' effet cliquet était au surplus
totalement inadaptée aux droits économiques et sociaux. On peut en effet envis-
ager que certaines évolutions économiques rendent impossible le maintien du
niveau de protection déja atteint.

5. L’ atténuation du contréle peut également se traduire par des revirements de
jurisprudence répondant a des considérations de nature non juridiques.

Certes, lacohérence de lajurisprudence constitue une des préoccupations majeures
du Conseil constitutionnel. Elle répond au souci d asseoir sa crédibilité dans |’ or-
dre juridique francais et, plus profondément, d’ apporter sa contribution a la sécu-
rité juridique.

Mais le Conseil sait aussi d’ expérience que, face a certaines évolutions de la
société, |'application systématique et entétée de solutions antérieurement
dégagées n’est ni souhaitable, ni possible. Il sait méme que certaines solu-
tions antérieures de sa jurisprudence ont pu produire un résultat malheureux
du point de vue de I'intérét général ou se heurter a de grandes difficultés
d’ application.

S'il doit étre soigneusement pesé en tenant compte de ses avantages et de ses
inconvénients, le changement de jurisprudence peut n’en étre pas moins indis-
pensable a la vitaité de I'institution, a I’adéguation de la jurisprudence al’in-
térét général et a son adaptation aux circonstances.

Significative a cet égard est I'inflexion de la jurisprudence du Conseil en
matiere de rétention administrative des étrangers en situation irréguliére, en
cours d’ éoignement du territoire national.

Une décision du 13 aolt 1993 jugeait que, sauf menace d’ une particuliére grav-
ité pour I ordre public, la Constitution interdisait de retenir pendant plus d’ une
semaine un étranger en voie d éoignement.

Une décision du 20 novembre 2003 n’en a pas moins validé des dispositions
qui, afin de permettre a I’ administration de disposer d’ un temps suffisant pour
executer de maniere effective les mesures d éloignement, ont porté a trente
deux jours le maximum de la durée de la rétention.

On peut considérer que laprise en compte de considérations extra-juridiques a
joué un role important dans cette décision. Le fait que la quasi-totalité des pays
européens connaissaient une durée de rétention qui excédait la durée maximale
prévue par la loi nouvelle na pu gu'influencer le Conseil dans le sens du
changement de jurisprudence. La volonté du législateur de remédier a un état
de fait dans lequel une faible proportion seulement des mesures d’ €l oignement
prononcées étaient exécutées, ce que I’ opinion publique avait du mal a admet-
tre, a également été déterminant.

6. Enfin, I’ usage des réserves d’ interprétation peut, dans bien des cas, relever de
I” auto-limitation.
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On sait que la technique des réserves d’interprétation permet de déclarer une
disposition conforme a la Constitution, a condition que cette disposition soit
interprétée ou appliquée de lafagon indiquée par le Conseil. Les réserves n’ ont
de sens que pour autant qu’ elles guident la solution des litiges nés ultérieure-
ment de I'interprétation ou de |’ application de laloi.

Ontoucheici alaforce et alafaiblesse des réserves. En se bornant a émettre une
réserve, le Conseil congtitutionnel permet d’ introduire dans|’ ordre juridigue une
disposition qui, interprétée autrement, ne serait pas conforme ala Constitution.

C'est dors le destinataire de |a réserve, juge ordinaire ou administration, qui
devient, en quelque sorte, le dépositaire du respect de la Constitution.

L’ usage des réserves présente |’ avantage de permettre la prise en compte d’ une
certaine réalité politique en évitant une censure et donc un conflit avec la
Représentation nationale, tout en préservant les exigences constitutionnelles.

Sur le plan politique, chacuny trouve son compte : lamajorité qui avote letexte
peut affirmer qu’il n’a pas éé censuré et qu'il va étre publié au Journal officiel.
L’ opposition releve, quant a elle, que la disposition qu’elle combattait a été
diment stigmatisee par une réserve et qu’ elle avait donc raison de s'insurger.

Cet avantage «salomonique» de laréserve est diversement commenté par ladoc-
trine francaise: les uns estiment que le Conseil constitutionnel est dans sa fonc-
tion pacificatrice en les émettant; d’ autres considerent qu’ elles édul corent le con-
tréle, courent le risque de ne pas étre entendues par les juridictions ordinaires ou
font jouer au Consell un role de «pompier légidlatif» qui n'est pasle sien.

Observons cependant que ces opinions contraires sur les réserves d'interpréta
tion se référent, elles aussi... a des considérations extra-juridiques.

* k%

Je terminerais par un dernier type de considérations. Il s'agit de la prise en
compte de ce qui a été jugé par d’ autres cours suprémes, nationales ou interna-
tionales.

En France, nous avons, a cété du Conseil constitutionnel, deux cours suprémes, la
Cour de cassation et le Consell d' Etat et, sur le plan européen, la Cour européenne
des droits de I’ homme et la Cour de justice des Communautés européennes.

Lesjuges, aqui il appartient de direle droit, sefont plus donc nombreux. Si I’on
veut que leur polyphonie ne se transforme en cacophonie, il est nécessairequ’ils
soient a |’ écoute les uns des autres. C'est ce que tente de faire le Consell con-
gtitutionnel. Avant de statuer, il vérifie si d’ autres juges ont déja répondu a la
question qui lui est posée. S'il en est aingl, il attachera le plus grand prix a ce
qui a étéjugé et ne s'en sépareraque S'il y aune raison majeure de le faire.



Cette prise en compte pourra se traduire tantot par un renforcement du controle
(C'est le cas des validations |égidatives déja cité), tantot par son assouplisse-
ment (C'est le cas d'une loi récente qui créé un nouveau pavillon maritime per-
mettant d’ embaucher, dans des conditions différentes, des marinsfrancais et des
marins résidant hors de France: la solution dégagée par la Cour de Karlsruhe le
10 janvier 1995 a directement inspiré celle du Conseil constitutionnel du 28
avril 2005).

PE3IOME

TeMa AOKAAAE MOJKET YAMBUTH: KaK B OCYIIECTBA€HUU KOHCTUTYIIMOHHOI'O
KOHTPOAS MOTYT UMeTh MeCTO BHEIOpHAUYEeCKHe IIpeAlloroskeHUA? He npo-
BO3TAAQIIAET AU KOHCTUTYIIMOHHBIN CyAbS IIPABO M TOABKO IpaBo?¢ MHaue
He INOABeprcs AW Obl OH PUCKY HapyllIeHUd IIpaBa Cy’KA€HUS M30paHHBIX
npeactaButere Hamuum?

Buauane MO>KHO YTBEPXAATh, 9TO KOHCTI/ITYHI/IOHHBII;'I KOHTPOABL 4aCTUYHO
OCHOBEIBAETCA HA BHEIOPUMAMYECKUX IIPEAIIONOKEHUAX.

Heobx0pMMO IOAYEPKHYTH, UYTO KA’KABIM CYAbs, KAKUM OBl OH He OBIA, AOA-
KeH "BbIpabaTHIBAThH IIPABO'', B OCOOEHHOCTH, YTOOBI 3allOAHUTH IPOOEA
UAM MOAYA@HME 3aKOHA UAM YTOOBI IPUMEHUTH ero B HeOOBIUHOW CUTYAlluU.

A IIOCTApPAlOCh IIOKA34dTh, YTO €CAU OCYIeCTBA€HUEe KOHCTUTYIIMOHHOI'O
KOHTPOASI MOJXET OCHOBBIBATBHCA HA BHEIOPHUANYECKUX IIPEAITONOKEHUIX,
TO OHH MOTIYyT CIIOCOOCTBOBAThL KakK YCUACHUIO POAN  KOHCTUTYIHMOHHOTI'O
CyAbHU, TAK U CAMOOOI'DAHUYECHUIO €TI0 POAMN.

AI/IaAOF MeXXAY 3aKOHOAATeAeM U CYAI)efI Ha IIPpaKTHUKEe MOJXET MMEThH IIPOo-
TI/IBOpeqPIBBIfI SCPCIJQKTI OH MOJXeT IIPpUBEeCTH KaK K YCUAEHHIO, TaK 1 0CAa0-
ACHUIO KOHCTUTYIIUOHHOTO KOHTPOAI.

B Bompoce ycuaeHHS KOHCTUTYIIMOHHOIO KOHTPOASI BHEIOPUAMYECKUMU
IIPEAIIOAOKEHUIMH 0CO00e MeCTO MMeIOT HOPMEI, NpuMeHseMble KoHCTH-
TynuOHHBIM CoOBeTOM. OTO HNpPEe’XKAE BCEro y4YeT 3agBA€HHU O KOHCTUTYIIU-
OHHOM IIPABOCYAUM U y4eT MEKAYHAPOAHBIX AOTOBOPHBIX 00A3aTeABCTB. B
APYIOM CAydYae 5TOMY CIIOCOOCTBYeT TeXHUKA, IpuMeHsieMass KoHCTUTYIU-
oHHBIM CoBeTOM. OTO KAacaeTcs OTOBOPOK, NPHMEHSeMBIX (PpPaHIy3CKAM
KOHCTUTYLIUOHHBIM CyAbeH B PAMKaX KOHTPOAS d PIIOIl, a TAK’Ke TeXHUKU
MCKAIOYEHUSI HEKOHCTUTYIIMOHHOCTH M HEBO3MOJKHOCTU OT3BIBA y’Ke IIO-
paHHOTO B KOoHCTUTYIIMOHHBIM COBET 3aIBACHUS.

KOHCTUTYIIMOHHBIN KOHTPOAB B PABHOM Mepe MOKeT OBITh OCAAOAEH C yde-
TOM BAMSHUSI BHEIOPDUAUUECKUX IIPeAloroKeHUM. OcrabreHUe KOHCTUTY-
IIMOHHOTO KOHTPOASI B AQHHOM CAyYae MCXOAUT IIPEKAE BCEro U3 MeXaHU3-
MOB caMoorpaHuudeHus. Boag camoorpanuueHuss CoBeTa BBIpa’KaeTcs B
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BBEIOOpE OOIIMX KPUTEPHUEB OCYIIECTBAEHUS CBOMX KOMIIETEHIIMM M B PaB-
HOM Mepe UCXOAUT M3 NPaKTUYeCKUux cooOpakeHul. KoHKpeTHBIE (DOPMEL
OCYILIECTBAEHUS CBOUX IIOAHOMOYHM COBETOM MOIYT CHOCOOCTBOBATH, KaK
U o0lye MeXaHW3Mbl CAMOOIPAHUYEHUS, OCAAOAEHUI0 KOHCTUTYILIMOHHOTO
KOHTPOASL.

B 3akAroueHUe g OBl BBICKA3aA CAEAYIOINee IMPEANOAOSKEHHE: PeUYb UAET 00
ydeTe TOTro, 4YTO OBIAO y’Ke pacCMOTPEHO APYTMMU BEPXOBHBIMHU CyAAMU -
HAIlMOHAABHBIMU UAU Me>KAYHapoApHBIMU. Bo @pannuy, Hapspy ¢ KoHcTH-
TynuuoHHBEIM CoBeToM, cyiecTBytoT Kaccanuonnsii Cyp u I'ocypapct-
BeHHEBIN COBET, @ B €eBPONENCKOM IIAaHe - EBpONeNCKUM Cyp IIO IIpaBaM ue-
roBeka U Cyp eBpOIEeMCKOro cooOirecTBa. KOAMYecTBO cypel yBeAWYM-
AOCh. EcAM MBI XOTHM, 4TO OBl X HOAMQOHUS He IIpeBpaTuAach ObI B Ka-
KO(POHUI, HeOOXOAUMO, 4YTOOBl OHU HAXOAUAWCH B COCTOSHUU B3aUMHOTO
yueTa APYT Apyra. 9To TO, 4TO pAenaeT KomcrurynuonHbM CoserT. [lepep
TeM KakK BBIHECTH pellleHHNe, OH MPOBepsSeT, He OTBETHUAU AU YK€ ApyTue
CYABM Ha 3aAAHHEBIN eMy BoIpoc. EcAu 53TO Tak, TO OH yAeAsdeT caMoe OOAb-
1I0e BHUMaHMHEe TOMY, UYTO y>Ke OBIAO PacCMOTPEHO M He pacCTaHeTCcs C
3THM, €CAU Ha TO HET OCHOBATEABHOT'O PEe30HA. OTOT B3aUMHBIN YYE€T MO-
KeT BONAOTUTHLCS UAM B YCUAEHUU KOHTPOAS UAM K€ B €rOo OCAAOAEHUM.




3AIIIUTA OCHOB KOHCTUTYLIMOHHOTIO
CTPO4 B ITIPAKTUKE KOHCTUTYIIMOHHOTIO
CYAA POCCUNICKOU ®EAEPAIINU

BAAEPUU 30PbKHH

Ilpegcegamear Koncmumyuyuornnoro Cyga
Poccutickoti @egepayuu

1. Boaee 10 aeT Poccusa xuBeT B yCcAOBUAX AericTBUA KoHcTuTynum 1993
roAQd, 3aAOKUBIIENM OCHOBBI A€MOKPATHYECKOM CHCTEMBI PEAABHOTO KOH-
crurtynuoHarnsMa. CylllecTByeT MHEHHe, YTO KOHCTUTYLIMOHHAs AeMOKpa-
TUSI — 3TO ellle He Pe3yAbTaT, & TOABKO IIePCIeKTUBHAs LeAb ABMJKEHMUSI.
Tem He MeHee, MBI C IOAHBIM OCHOBAHHWEM MOJKEM CErOAHS FOBOPHUTH, YTO
OCHOBBI A@MOKPATU4YeCKOT0 KOHCTUTYIIMOHHOTO CTPOSI B CTPAHE CO3AAHBL.
IIpryeM, HAAO YYMTHIBATH, YTO MBI HQ4aAW 3TOT IIPOIIECC TOPas3jp0 IIO33Ke,
yeM B APYI'HMX CTpaHaxX. MBI CTPOMAM OCHOBEL €AMHOTO (DepepaTUuBHOIO Io-
CyAQpPCTBA B YCAOBMSAX B3DPBIBOOIIACHBIX II€HTPOOEKHBIX TEHAEHIUM, BHI-
3BAHHBIX NTOCACACTBUAMU pacmnapa Coserckoro Corosa. M oTa onacHas TeH-
AEHIIMSA, KOTOPask MOTAa YHUYTOKUTb €AMHYIO POCCUNCKYIO TOCYAAPCTBEH-
HOCTB, BO MHOT'OM IIPEOAOAEHA.

KOI‘A& CeropHsd CIIpalIvBaAlOT, 4TO OBLIAO caMoOe OIlacHOe B IIpOIIIeAllIee Ae-
cATHUAETHEe, s 6e3 BCIKUX KoAebaHUM OTBeYaro, UTO 3TO OBIAA peanbHasA
OIIaCHOCTL pPa3BaAd CTPAHBIL. He Ae(pOAT, He BCe yBeAuuduBadalolleecsi CoIu-
AABbHO€ HEePABEHCTBO, He POCT 6eAHOCTI/I 1 COIIMAABHBIX ITOPOKOB, a UMEH-
HO pacIiap CTPAHEI. HOTOMY, 4UTO eCAl BCe ApyTr'ue COMaAbHBIE KPU3UCHI U
AHTUCOLUWAABHBIE SIBACHUSI MOJXHO II€PEe’XUTh, IIPEOAOACTh U PA3BEPHYTH
CUTyallUIO BCIISITh, TO IIPEOAOAETH PACIIap I'OCYyAAPCTBA U BOCCTAHOBUTH €ro
B IIpe>XHEM BHUAE HEBO3MOJXHO.

OCTaHOBUTB PACIap CTaAO BO3MOJKHBIM TOABKO OIIMPAsCh Ha ACUCTBYIOLIYIO
Koncturynuro. IToaTomy B obeclieueHuU ee CTaOUABHOCTH, YKPEIIACHUU U
PAa3BUTUUA KOHCTUTYLIMOHHOI'O KOHTPOAS 3@ OpPraHaMH M YYPEKACHUSIMU
IIyOAMYHOM BAACTU COCTOMUT rAaBHasdA 3apava KorcrurynuonHoro Cyaa.

KoHcTUTyIIMOHHAsA IOCTULIMS B TeX CTPaHaX, 'A€ OHA CYLIeCTBYeT, CKAAABI-
BaAach U Pa3BUBAAACh IIOA BO3AEUCTBHEM CBOEOOPA3HBIX, 3a4acTylO0 YHU-
KAABHBIX YCAOBUM. Ho HeAb3s He IIpU3HATh U TOTO, YTO €U IIPUCYIIU HEKO-
TOpLIE OOIIMe 3aKOHOMEPHOCTH, U 3apauM, Iepep HeW BCTalolllue, UMEIOT
HeMaAO CXOACTBaA.

OtpaBas porxnHoe roctunum CIIA, nmoposkpeHneM koTopoil B 1803 roay
CTaA WHCTUTYT KOHCTUTYIIMOHHOTO KOHTPOAS], COTAQCHMCS, YTO MMEHHO
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BTOpAd IIOAOBHWHA XX BeKa sIBUAACh IIepruoAOM paclBeTa KOHCTUTYITMOHHO-
T'O IIPAaBOCYAMA. Bo mHOTUMX roCypapcCTBax, IIpekape BCero eBpOHefICKHX, KO-
HeI BTOPOTI'O ThICAYEAETHUSA O3HAMEHOBAACA TAKXe 6YprIM IIpommeccoM Ae-
MOKPATU3allnH, OCBOGO)KAQHI/ISI OT TOTAAMTAPHOI'O HACAEAUI.

AAS BTHX TOCYAQPCTB KOHCTUTYIIMOHHBIM KOHTPOAB CTaA HEOOXOAUMBIM
SAEMEHTOM AeMOKPATU4YeCKOM CHUCTEeMBl BAACTH U He3aMeHUMBLIM MeXaHU3-
MOM 3allJUTHI IIPaB YeAroBeKa. MOJKHO CKasaTh, YTO IIPAKTUYeCKU BCe HO-
Bble A€MOKPATHU BOCIPHUHSAU TY UAM HUHYIO MOAEAb CyAeOHOrO KOHCTUTY-
IMOHHOTO KOHTpPOAsA. UM 3TO caMo mo cebe 3HaMeHyeT 3HAQUUTEABHBIN IIIAr
YeAOBEeYeCTBA B CTOPOHY AEMOKPATHUM, YTO SBASIETCS HEOTHEMAEMOU dYep-
TOU COBPEMEHHBIX I'AOOAABHBIX ITOAMTHYECKUX, 3KOHOMUYECKUX M COIIU-
AABHBIX IIPOLECCOB.

B Hariedt cTpaHe TpOIIEAINe TOABI TTOKa3aAu, HaCKOABKO IMIPaBUABLHBIM U
OOOCHOBAHHBIM OBIAO IpHHATOe B 1991 ropy pemenne 00 y4peKAEHUH
Koucturynumonroro Cyaa Kak HOBOIO AASL HAllel CTpaHel uHCTATyTa. C
nosBAreHueM KoncrurynuonHoro Cyaa Poccutickoit Mepepaiiuy OBIA CO3-
AQH He TOABKO AENCTBEHHBINM MeXaHH3M 3allluThl KOHCTUTYIIUH, HO M IO
CYTH AeAd BIIepBBIE MOSIBUACI TOCYAQPCTBEHHBINM OpraH, CIOCOOHBIN Ha OC-
HoBe KOHCTHUTYIIMM OrpaHMUYMBATHL BCe BETBM BAACTH paMKaMM IIpaBa. Ay-
Maro, 3TO HAUl OOWIIWM ONBIT, K KOTOPOMY MBI IPUIIAM, CO3HABas, 4ToO B OT-
CYTCTBHE CYA€OHOrO KOHCTUTYIIMOHHOTO KOHTPOAL Ad’Ke caMasd AeMOKpa-
THUYecKass KOHCTUTYILHS C CaMbIM IIUPOKUM HAOOPOM IIpaB U CBOOOA I'pak-
AQH OCTa@HETCSl AMCTKOM OyMaru, a oOIecTBO PaHO WAU IIO3AHO HeMHUHYe-
MO CTOAKHETCSI CO 3AOYNOTPEeOAECHUAMM HUYEeM He OTPaHUYeHHOM BAACTMU.

HammM o0luM OIBITOM SBASIETCS Y TO, YTO CTAHOBAEHHE KOHCTHUTYIIUOH-
HOT'O IIPaBOCYAMS IIPOMCXOAUAO U IIPOUCXOAUT B HEIIPOCTHIX ycAoBuaX. He
Cpa3y yA@eTcCs BhIpabOTaTh ONTUMAABHYIO MOAEAb KOHCTUTYIIMOHHOTO IIpa-
BOCYAHUS, He IIPOCTO PeIIaroTCs BOIIPOCHL C CO3AAHUEM YCAOBUU AAS pabo-
THI HAIIUX CYAOB. B cTpaHax, rae AaAeKO He U3KUTHI IIEePEe’KUTKUA HepaBHe-
TO IPOIIAOTO, ¥ IIOHBEIHE He BCE TOCYAAPCTBEHHBIE AESITEAN CIOCOOHEBI BOC-
NIPHUHATH HEOOXOAUMOCTb aKTMBHOM POAM OpraHa KOHCTUTYIIMOHHOI'O IIpa-
Bocypus. HaxopuTcss HeMano 3aKOHOAATeAelM, YNHOBHUKOB M3 OPraHOB UC-
IIOAHUTEABHOW BAACTH, Aa’Ke CyAeH, KOTOphle HUKAK He MOI'YT IIPUBLIKHYTh
K TOMY, U4TO IIPHM PelIeHUU IIPAaBOBBIX IIPOOAEM HAAO OOpalllaThCs He TOAb-
KO K HODMATUBHBIM aKTaM, HO W K MPaKTHUKe, MPaBOBBIM IMO3UIUAM KoOH-
crutynuoHHoro Cyaa. B aTux pemieHusx He TOABKO TOAKyeTCs KoHCTUTY-
Ousi, HO U HEPEeAKO YKAa3BIBAeTCs, KAaKOe MMEHHO TOAKOBAHME, a CAEAOBa-
TEeABHO, U IIpUMeHeHNe 3aKOHOB CAY’KUT HeIlpeMeHHBIM YCAOBUEM HX CO-
oTBeTCTBUSA KOHCTUTYIIUU.

CrnpaseprnBo roBopuTrcs, uTo Korcturynuonssd Cya — He IOKapHas Ko-
MaHAQ, KOTOpast AOAKHA A€TEeTh C CUPEHOU Ha KaXKABIM IIPABOBOM IIOJKApP
II0 nepBOMy 30BYy. Ho B TO >XKe BpeMs HeAb3sI AOIIyCKaTh, 4TOOB KoHCTH-
TyIHuOHHBIU CyA OKa3aACsd TeM OPraHOM, KOTOPBIM BCAKUU pa3 IIpUe3’KaeT



Ha OCTHIBIIIee IIpaBoBoe Iemneauile. VM 3paech BHOBb MBI CTAAKHMBAEMCS C
IpOOAEMOM YPOBHS IIPABOCO3HAHMS BAACTH M IPA’XAAH.

Koncturynmonneiti Cya He WMeeT IMpaBa pacCcMaTPWBATL ITPOOAEMEI IO
CBOeM COOCTBEHHOU WHUIIMATHBE. B 3aKOHOAQTEABCTBE YETKO IIPOIIKCAHO,
YTO OCHOBaHNE AAS UX PACCMOTPEHHs — 3alpoC OPUITMAABHBIX OPTaHOB
TOCYAQPCTBEHHOUW BAACTH HAM >Kanroba TpakpaHWHA Ha HapyIIleHue ero
KOHCTUTYLIVIOHHBIX IIpaB M CBOOOA 3aKOHOM, IIPHMEHEHHLIM B €ro peae. A
IIOTOMY MHOTO€ 3aBUCUT OT PeaKIIMK POCCUUCKUX I'Pa’XAQH U OPraHOB BAa-
CTU, KakK (pepeparbHOM, TaK U PEerdoHaAbHOM, IO CBOEBPEMEHHOM MOoCTa-
HoBKe nepep KoncturyumonHbIM CypOM HpoOAeM, KOTOPBIE OTHOCSTCS K
cdepe Halllel KOMIETEHITUU U TPeOyIOT pearnpoBaHUsI.

Poas KoucturynuonuHoro Cyaa HENOCPEACTBEHHO OTHOCUTCS K BBICIIEMY
YPOBHIO POCCHUUCKOM BAACTH. VIMEHHO IO3TOMY AAS MeHS U MOUX KOAAEr
KATEropuueCKU HEAONYCTHMMAa MaAeUIlas MOAUTU3AINA Hallel AeITEABHO-
cTu u penteHur. OAHAKO Ka’KABIM U3 HAC XOPOIIIO CO3HAET, YTO MBI BCE Ha-
XOAMMCS B €AMHOUW M BO MHOT'OM KPHW3WCHOM POCCHUNUCKOMN PEaArbHOCTH.

OAHMM U3 TIIPOSSBAEHUM 3TOM PEAABHOCTH, C KOTOPBIM HaM IIPUXOAUTCH
CTAAKUBATHCSA Yallle BCEro, IBASETCSI COIIMAAbHOE HePaBeHCTBO, IIOAYAC BO-
numplee. B 5TUX yCAOBUSX KOHCTUTYIIMOHHOE IIpaBOCyAue B Poccuiickon
Depepaliuy COCPepAOTOUNBaEeT CBOe BHUMaHMe Ha HepAONyIIeHUU orpaHuyde-
HUS PaBHBIX BO3MOJKHOCTEMN AASL BCEX YAEHOB OOIIeCTBa IO OOeCleueHUIO
CBOEU KU3HEAESITEABHOCTH.

VMeeTcs B BUAY pearu3anyiss KOHCTUTYIIMOHHOTO IIPUHIIUIIA «COLIMAABHOTO
rocypapcTBa». Kak m3BeCTHO, TEpDMUH «COIIMAABHOE F'OCyAQPCTBO» — 3TO He
IIPOSIBA€HHE IIOCTKOMMYHUCTHUYECKOU mpeonrormu. B Koucrurynuax Mcma-
Hum, OPI, Opannun, Typuuu 5TOT TepMUH 3aKpeIA€H AOCTATOYHO AABHO.

CounyanbHOe TOCYyA@PCTBO IIOAPA3yMeBaeT IIPOBeAeHNEe COLIMAAbHOM IIOAU-
THKHY, IPU3HAIOIIEeN 3@ Ka’KABIM YAEHOM OOIecTBa IIPaBO Ha TaKOM ypo-
BeHb KM3HU (BKAIOUAS IUITY, OAEIKAY, KUAUINE, MEAUTTUHCKUM YXOA U CO-
VaAbHOE OOCAY’KUBaHUE), KOTOPBIM HEOOXOAUM AAS IIOAAEPIKAHUSA 3A0pPO-
Bbg U OAAQrOCOCTOSIHUS €TO CaMOTO U ero CeMbH, KOIAa OH padoTaeT, a TaK-
Ke B cCAydasax 0e3paboTuisl, OOA€3HU, MHBAAUAHOCTH, CTAPOCTH, BAOBCTBA.

MOo>KHO AM C 3THUX HNO3UIIMU Ha3BaThb MHOTHE TOCYAAPCTBa, B TOM UMCAE U
Poccuio, commanbHBIME? C HOAHOM OTBETCTBEHHOCTHIO MOJKHO 3asIBUTD,
4TO IOKa HeT. IIponecchl ranobarmsanuu OoraTele CTPaHbL CAEAAAR ellle Oo-
raue, OepHbie eie OepHee. K MOCAEAHUM OTHOCSTCS M CTPaHbI TaK Ha3bl-
BAeMOT0 «IIEPEeXOAHOI'0 IIEPHUOAA», B TOM uucae u Poccus.

[To A@HHBIM COLIMOAOTOB, IIITas YaCTh HaCeAeHHUs Halllel CTPaHbl HaXOAUT-
cs ceryac B 30He O0epHOCTH. UyBCTBUTEABHOCTBb K 3TOMY BOIPOCY AEMOH-
CTPUPYIOT He TOABKO Te I'DYIIIIbI HaCeAeHUs, KOTOPbI€ HAXOASTCA HeEIIOo-
CPeACTBEHHO B «30He OEAHOCTH», HO M HeMaAOe YHCAO POCCHUSH, KOTOPBIe
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II0 CaMOOII€HKAaM OTHOCAT ceb4q K CpeAHUM CAOsAM, HO BBIHYXKAEHBI, TeM He
MeHee, IIPUAAraTh OTPOMHBIE YCUAUSA AN COXPAHEHUS Oonee-MeHee npu-
€MAEeMOTI'0 YPOBH:A JKU3HU.

OcO00€eHHO OCTPO 3TU BOIPOCH BCcTaAu B KoHIle 2004 ropa, KOrAa Hadyarach
peaAn3alus HOBOTO 3aKOHOAATEABCTBA O MOHETH3AallUU ABIOT.

3apauu IPeoAOAeHUs OEAHOCTUA U POCTa OAQrOCOCTOSTHUSA IPakpaH POCCHUSA-
He CTaB4T BBIIIE, YeM 33Aa4l 3KOHOMMYECKOI'o IIOAbEMAa M POCTa IIPOM3-
BOACTBQ, XOTS SICHO, UTO OHUM B3aUMOCBSI3aHBEL. TeM He MeHee, 0Oe3 yclexa
pedopM B conlmarbHOU chepe, BKAIOYAsA MOAHOMACIITaOHYIO pehopMy cuc-
TeMbl 3apabOTHOM IIAQTHL, 3TU 3aAa4U PellIuTh He YAACTCH.

Chaepyroliui BEIBOA, COIIMOAOTOB KAaCaeTCsl OTHOIIEHUS OIIPOLIEHHBIX K CO-
IIMaABHOM POAU roCypapcTBa. B oOulecTBe, roBopAT ydeHBIe, 3a(DUKCHUPO-
BaHa OCTpasi IOTPeOHOCTL B «BO3BpAIleHUU» T'OCYAAPCTBa, OCOOEHHO B Te
cepsl, oTKyaa OHO B 90-e ropbl (paKTHUECKHU YIIAO, HO TA€ OHO JKU3HEH-
HO HeoOXOAUMO (KYABTYpa, HaykKa, oOpa3oBaHUe, OOlleCTBEHHAs MOPAaAb,
3allluTa CTAPOCTU U AETCTBA, AMYHasi 0€30MMaCHOCTL TPa’kAaH, MOBHINIEHUE
VPOBHS MEAUIIMHCKOI'O OOCAYKUBAHUS, YAyUllleHHe KadecTBa M IIOBBIIIe-
HUe AOCTYIHOCTU OOpa30BaHUS, KUAUIIHBIX YCAOBUM POCCULH, CO3AAHUE
PBIHKA AOCTYIIHOTO JKHABSI). DTO CBHAETEABCTBO HE TOABKO TOTO, YTO BHU-
MaHMIe TOCYyAapCTBa K COLIMAABHBEIM IIPOOAeMaM B IIOCAEAHHE T'OABI OCAAD-
AO, HO ¥ TOTO, YTO CaMO «COITMaAbHOe OpeMs» paclpereAseTcs AaAeKO He
PaBHOMEPHO.

CAoOXUBIIIEECSI HEPAaBEHCTBO BO3MOKHOCTEM, C KOTOPLIM POCCUMCKHUE AO-
AU He OyAYyT MUPUTBCS, CO3pA€T 0a3y AAS HEeCTaOUABHOCTH.

AyMatro, 9To MOKHO U HYKHO TPHUHITAII «COITMAaABHOTO TOCYAApCTBa» obec-
IIeYnBaTh IPABOBEIM IIyTEM, B TOM YHUCAE U C IOMOIIBIO 3aKOHOAATEABHBIX
OrpaHUYEHHM Ha IIPOBeAeHMNe TaKUX COIIMAaAbHO-3KOHOMUUYECKUX pedopM,
KOTOpBIe HapylaloT KOHCTUTYIIMOHHEIE IIPaBa U CBOOOABI I'PasKAAH.

MBI TOHUMaeM, 4TO 3AeCh HET IIPOCTHIX, CUIOMUHYTHEIX pelleHuu. [IpaBo
AOAKHO AEUCTBOBATH TOTAQ, KOTAQ MPOCYUTAH COIIMAABHO-3KOHOMUYECKUU
3(pdeKT, KoTAa TPOTHO3 MOCAEACTBUU TeX WAW UHBIX U3MEHEHUM OyAeT pa-
00TaTh He Ha yBeAUUYeHUe HepaBeHCTBQ, a Ha ero 3aMeTHOe (3aMeTHOe AT
IIPOCTHIX TPa>*XAaH) COKpallleHrne. Bompoc o mpaBe U COITUAABHOM CIIpaBeA-
AUBOCTH, KaK "A@BHBIX NIPUHITUIIAX IPABOBOM TPAaHCHOPMAIIMHU POCCUNCKO-
ro oOlLIecTBa, U 3AeCh, B c(hepe SKOHOMUKH, OKa3bIBaeTCss MpoOAeMOU, KO-
TOPYIO IIPHUAETCSA pellaTh IPW IIOMOIIM CAOXKHBIX U AAAEKO He MPIMOAU-
HEWHBIX KOMIIPOMHUCCOB U IOCAEAOBATEABHBIX TPUOAVIKEHUN.

Becomas POABL IIPUHAANACIKUT 3AECh U KOHCTI/ITYLH/IOHHOMY CYAY, KOTOpBIﬂ
KOHTPOANUDPYET KOHCTUTYIHOHHYIO TOYHOCTH WM KOHKPETHOCTH IIPABOBBIX
HOPM, KOTOpPBIEe AeXXAT B OCHOBE COOTBETCTBYIOIIUX peI_[IeHI/Iﬂ IIPABOIIpU-
MeHHUTeAeH, BKAIOYAd CYyABI, 9TO HeO6XOAI/IMO ANA TOTO, YTOOLI Y49aCTHUKHU



COOTBETCTBYIOIINX MPABOOTHOIIEHNY MOTAU B PAa3yMHBIX IIPEAeAax IIpeA-
BUAETH IIOCAEACTBUSA CBOETO IIOBEAEHUT U OBITh YBEPEHHBIMU B HEM3MeEH-
HOCTH CBO€ro O(HUIMAABHO IIPU3HAHHOI'O CTATyca, IPUOOpPEeTeHHBIX IIPaB,
AEUCTBEHHOCTH WX I'OCYAAPCTBEHHOM 3alUTHL.

CoraacHO TPABOBBIM ITO3UIUAM, CPOPMYAMPOBAHHBIM KOHCTUTYIIMOHHBIM
CyaoM, IprpaHue OOpaTHOU CHABL 3aKOHY, YXYAIIAIOIIEMY IIOAOKeHUe
rpa’kAQH ¥ O3HAUYAIOIIEMY, IIO CYIIEeCTBY, OTMEHY AAG 3TUX AUIL IIPaBa, IpU-
O0OpPEeTEeHHOTO UMU B COOTBETCTBUU C pPaHee ACUCTBOBABIINM 3aKOHOAQTEAD-
CTBOM M PEaAN3yeMOTO MMHU B KOHKPETHEBIX IIPABOOTHOIIEHUSAX, HECOBMEC-
TUMO C IOAOKeHuaMmu crareit 1 (wacts 1), 2, 18, 54 (wacth 1), 55 (4acTh 2)
u 56 KOHCTUTYIIMY, IOCKOABKY, II0 CMBICAY YKa3aHHBIX KOHCTUTYIIMOHHBIX
IIOAOJKEHMY, U3MeHeHUe 3aKOHOAATEAeM paHee YCTaHOBAEHHBIX YCAOBUUI
AOMAKHO OCYIIECTBASATHLCSA TaKUM 0O0pa3oM, YTOOBI COOAIOAAACS IPUHITUAIL
TOAAEPIKAHUSA AOBEPHUS I'DA’KAAH K 3aKOHY U AEUCTBUAM TOCYAApPCTBE, KO-
TOPBIN IPEANIOAATAET COXPaHEHNe pPa3yMHOM CTaOMABHOCTH IIPABOBOTO pe-
TYAMPOBAHUSA M HEAONYCTUMOCTH BHECEHUS IIPOU3BOABHBIX U3MEHEHUU B
AEUCTBYIOIIYIO CUCTEMY HOPM, a TaKXXe - B CAy4ae HeOOXOAWMOCTH - IIpe-
AOCTaBAeHUe I'pa’kAaHaM BO3MOJKHOCTHU (B YaCTHOCTH, IIOCPEACTBOM yCTa-
HOBAEHUS BPEeMEHHOI'O PeryAUpPOBaHUS) B TeueHUEe HEeKOTOPOIO IIePeXOA-
HOTO TIepHOoAa aAANTHUPOBATHCSA K BHOCHUMBIM U3MeHeHUsIM. C 3TUM CBs3a-
HBI 3aKOHHBIE OJKUAQHMS TPakAaH, UTO MpUOOpeTeHHOe MMM Ha OCHOBE
AEUCTBYIOIIEr0 3aKOHOAATEABCTBA ITPABO OYAET yBa’KaTbCA BAACTAMU U Oy-
AET peaAr30BaHo.

Ha sTOM HalpaBAeHUM CBOeMN AeITEeABHOCTH, KakK, BIIpOueM, M Ha APYIHX,
Koucturtyrnuonusiti Cya Poccutickoit Depepalliil OCTOSHHO 0oOpalliaeTcs
K MUPOBOMY IIPAaBOBOMY ONEBITy. B pacnopsikennu Cypa ecTh 3(pdeKTuB-
HBIM MHCTPYMEHT - IOAOKeHUe KOHCTUTYIIUM O TOM, YTO «OOIelpu3HaH-
HBIe IPUHIIUILI ¥ HOPMBI MEKAYHAPOAHOTO IIpaBa M MeKAYHAPOAHBIE AO-
roBopbl Poccuiickoii Depepaliuil ABASIIOTCS COCTABHOM YaCThIO ee IIpaBo-
BOM cucTeMbl. EcAu Me>XAyHapoAHBEIM poroBopoM Poccutickoit Depepaiiuu
YCTQHOBAEHEI UHBIE IIPABUAQ, YeM IIPeAYCMOTPeHHBIe 3aKOHOM, TO IIpuMe-
HAIOTCS IIPaBUAA MEXAYHAPOAHOI'O AOTOBOPAY.

2. TIpaktuko# arsg Koucrurymuonaoro Cyaa PO ¢ camoro Hadana ero aesi-
TEABLHOCTH CTaA TaKOM IIOAXOA, KOTAQ HOPMBI U IIPUHIIUIIEL MEXKAYHAPOAHO-
ro IpaBa MCIOAB3YIOTCSI B KauyecTBe 3TAAOHQ, COOOpa3ysich C KOTOPBLIM
BHYTPU TOCYAQPCTBa OCYIIIECTBASIIOTCS IIpaBa U CBOOOABLI UEAOBEKQ, 3aKpe-
nArenHble Koncturyiueil. Cya He TOABKO IIPUBAEKAET MeXXAYHapOAHO-IIpa-
BOBYIO apryMeHTallli0 B KaueCTBe AOIIOAHUTEALHOTO AOBOAA B IIOAB3Y CBO-
el TTO3UINY, BEIpa0OTaHHOM Ha OCHOBe KOHCTUTYIIUM, HO M UCIIOAB3YeT ee
AT Pa3bsICHEHUSI CMBICAA W 3HAUYEHUSI KOHCTUTYITUOHHOTO TEKCTa.

Koucturynuonusiii Cya PO, BelpabarbiBast ¢ IpUMeHEHHEeM MeKAYHApPOA-
HO-IIPABOBHIX apr'yMeHTOB IIPAaBOBLIE MIO3UIWM, HOCAIUEe OOIIUN XapaKTep
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U o0sI3aTEeAbHBIE AAS CYAOB, APYIHMX T'OCYAQPCTBEHHBIX OPraHOB M AOAKHO-
CTHBIX AWII, Ha TPAKTUKE Pearn3yeT KOHCTUTYIIMOHHOE MOAOKEHUe O NpPU-
HAAAEKHOCTH MEKAYHAPOAHO-IIPABOBLIX IIPUHITAIIOB U HOPM K POCCHUNCKOU
npaBoBOM cucreMe. ITpupaBasg cBoeMy peLIEHUIO AOIIOAHUTEABHBIM BeC 3a
CUeT MEeKAYHAPOAHOTO IpaBa, KOHCTUTYIUOHHEIN Cya AEMOHCTPUPYET, UTO
CUUTaeT MeKAYHApOAHOe IIPaBO Ba’KHBEIM KpUTEpHEeM, KOTOPOMY AOAKHO
COOTBETCTBOBATEH 3aKOHOAATEABCTBO U IIPakTHKa CypoB. Hepepxko KoHcTu-
TYITUOHHBIN Cya A@eT MOACKA3KU 3aKOHOAATEAIO, CYAAM, TpakpaHaM B OT-
HOIIIEHUM NPUMEHEHUsT MEe>KAYHapOAHOTO IIpaBa IIPU COBEPIIIEHCTBOBAHUU
3aKOHOAATEABCTBA, PEIIEHUU AEA, OTCTauBaHUM COOCTBEHHBIX IIPaB.

Koncturynusi PO He onpepeAsieT MOHATUS «OOlIeIpU3HAHHBIE NMPUHIMUIIBI
U HOPMBI MEXKAYHApPOAHOI'O IIpaBa», He YKa3blBaeT HCTOYHUKOB TaKUX
IPUHIOUIIOB U HOPM, He IIPEAOCTABASIET CPEACTB U METOAOB AAS UX BBISB-
AEHUs U YCTAHOBACHMSI UX COAeprKaHMsA. Takas HepAOCKa3aHHOCTh KoHcTu-
Tyuuu PO B OTHOIIEHHM CIOCOOOB YCTAHOBAEHHUS OOIeIPU3HAHHBIX
IPUHIUIIOB ¥ HOPM MEKAYHApPOAHOIO IIpaBa ObIAA B CBOe BpPeMsl OT4aCTH
BOCIIOAHeHa BepxoBHBEIM CyaoM, noppepskaHHBIM KoHcTuTynnoHHBIM Cy-
AoM. TTo MHEHMIO ABYX BBEICIIMX POCCUUCKUX CYAe€OHBIX OPTraHOB, UCTOYHU-
KOM 3aKpelAeHUs OOLIeNPU3HAHHBIX IIPUHIIUIIOB U HOPM MEKAYHAPOAHO-
IO IIPaBa AAS IJeAel UX IIPUMEHEHUs CYAAMHU SIBASIIOTCSI «MEeKAYHAPOAHBIE
IIAKTBl, KOHBEHIIUN U WHBIE AOKYMEHTBI» AW «MEKAYHAPOAHBIE AKTEL».

CkazaHHOe He O3HaydaeT, YTo OOIenNpu3HaHHBLIM IIPUHIIUIIAM U HOpMaM
Me>KAYHApPOAHOTO IIPaBa, He 3aKPENAEHHBIM B YKa3aHHBIX UCTOYHMKAX, 3a-
KPHBIT IIYTh B POCCHUMCKYIO IIPABOBYIO CUCTEMY, IPOCTO OHU He OYAYT UMETh
OpuopuTeTa Iepep IIPaBUAAMU HAIIMOHAABHOTO 3aKOHA, KaKUM OO0AapaeT
Me>XXAYHApOAHBIN poroBop Poccutickoyt Depepaliium.

Koucturynima PO He mpepycMaTpyUBaeT IMOAHOM MOAUYMHEHHOCTH POCCUM-
CKOTrO 3aKOHA BEPXOBEHCTBY IOPUAUYECKOW CUABI MEXKAYHAapPOAHOIO AOTO-
Bopa. He cooTBeTCTByIOIINIEe AOTOBOPY IOAOXKEHHUSI HAIMOHAABHOTO 3aKO-
HQ, TIOAHOCTBIO COXPaHSIs CBOIO IIPABOBYIO CHAY, AWIIL He IIPUMEHSIOTCS B
KOHKPETHOM AeAe. VIHBIMU CAOBaMU, AOTOBOP He OTMeHsIeT HallMOHAAbHBIN
3aKOH, OH UMeeT NPUOPUTET Ha) HOPMOU 3akoHa B cdepe NpHUMeHEeHUs.
Ckaxy Ooaee: Ha MOU AWYHBIM B3TASA, HIPUOPUTETHOCTL IIPUMEHEHUSI Me-
SKAYHApPOAHOTO AOTOBOP@, AOIYCKAIOILIEero yMeHbIIeHNe IIpaB U CBOOOA de-
AOBEKa U I'pakpaHUHA II0 CPABHEHUIO C TeMM, KOTOPEIE IIPEAOCTaBASET Ha-
IIMOHAABHBIM 3aKOH, MOJKeT OBITH IIOCTaBA€HA IIOA COMHEHUE.

Koncruryius PO ycraHaBAMBaeT AOCTATOYHO JKECTKHUE PaMKH, B KOTOPBIX MO-
JKET OCYIIECTBAITHECSI HOPMA O NIPUOPUTETE IIPUMEHEHUS MEKAYHAPOAHOTO AO-
roBopa. B caydae Komm3uy MesKpy HOpMaMu AOroBopa U KoHcturynuen 6es-
YCAOBHBIM BEPXOBEHCTBOM OYAET IIOAB30BAThCA ITOCAeAHAA. Ecan sxe KoHcTH-
TyIUOHHEIN Cyp BBIIBUT HECOOTBETCTBHE KOHCTUTYLIMU He BCTYIIUBLIETO B CH-
AY MEKAYHapOAHOTO AOTOBOPQ, TO OH HE TOABKO He oOpeTaeT IpenMYyIIecTBa
110 OTHOIIEHMIO K HAIMOHAABHOMY 3aKOHY, HO M He IOAAEKUT IIPUMEHEHUTO.



B 3TOM MO>XHO yCMOTpPeTh HEKOTOPYIO 3alIUTHYIO (PYHKIIHIO, BBIIIOAHSE-
Mmyto Koncturynueli. [IpaBoBas cucTeMa, HaXOAAIAACA B COCTOIHUU CTa-
HOBAEHUS, CMEeHUBIIIas CUCTEMY, AOATOe BpeMsI OCTaBaBIIYIOCS B CAMOM30-
AALIUYM, AOAJKHA IIPOYHO BCTATh HAa HOTH, YTOOBI TApPMOHUYHO U 6€3 yrpo3Hl
ryOUTEeABHOU AeopMalny BOCIPHUHUMATL HOBBIE MEXAYHAPOAHO-IIPABO-
Bble BedgHUd, IIyCTh Aa’Ke caMble IIPOI'PecCUBHEIE.

3. Kak u3BeCTHO, COBpeMEHHOEe KOHCTUTYIJMOHHOE YCTPOMCTBO I'OCYAAPCTB
U IOAUTHYECKOE YCTPONUCTBO MHUpA IO CYIIECTBY CAOJKUAOCH IIOCAE TIOAIIN-
canusa BecTdanbckux AOTOBOPOB B 1648 ropy M OCHOBBIBAETCS HAa MHCTHU-
TyTe rOCYAAPCTBA B KQYeCTBE CBOEUM OCHOBHOM CTPYKTYpPHOU epAnHUIEL. Oc-
HOBBI 3TOM CUCTEMBlI COCTaBASIET CyBepeHUTEeT I'OCyAapPCTBa.

CoraacHO IIpaBOBOM MNO3UIUM, CHOPMYAHMPOBAHHOU KOHCTUTYIIMOHHBIM
Cyaom Poccutickort @epepanum, cyBepeHuteT Poccutickoit ®Depepanuu
KaK AEMOKPATHUeCKOTo (PepepaTUBHOTO MPABOBOTO TOCYAAPCTBA, PaCIIpoO-
CTPAHAIOUINNCAI Ha BCIO ee TeppUTOpHIO, 3akpenreH Koucrurynuenn Poc-
cutickott Depepanii B KadeCTBe OAHOM K3 OCHOB KOHCTUTYIIMOHHOTO
cTpog (cTaTtha 4, yacTh 1). HocutenreM cyBepeHUTETa M €eAUHCTBEHHBIM WC-
TOYHUKOM BAAcTU B Poccutickort Depepanyy, coraacHo KoHcTurynum, aB-
AsIeTCS ee MHOTOHAITMOHAABLHBIM Hapop (CcTaThs 3, 4acThb 1), KOTOPHIM, CO-
XpaHgd HCTOPUYECKU CAOJKUBIIIEECSd TOCYAQPCTBEHHOE EAMHCTBO, MCXOAS
13 OOLIeNPU3HAHHBIX IPUHIIUIIOB PABHOIIPABUA U CAMOOIIPEAEAEHUS HAPO-
AOB M BO3POXKAAsl CyBEepPeHHYIO rocypapcTBeHHOCTh Poccuu, npungaa Kos-
crutynuio Poccutickont Depeparnum (mpeaMbyAaa).

CyBepeHUTET, IIPEAIOAATAIOIINUMN, II0 CMBICAY cTaTel 3, 4, 5, 67 u 79 Kon-
crutyuun Poccuiickort Depepaniivd, BEPXOBEHCTBO, HE3aBUCUMOCTb M Ca-
MOCTOSTEABHOCTh TI'OCYAQPCTBEHHOM BAACTH, IIOAHOTY 3aKOHOAATEALHOH,
HUCIIOAHUTEABHOU U CyAeOHOM BAACTU T'OCYAAPCTBA Ha €ro TEPPUTOPUU U
HEe3aBUCHUMOCTh B MEXXAYHAPOAHOM OOIIIeHWH, MPEACTaBAIEeT cOO0OU HeoO-
XOAUMBIM KaueCTBEHHEIM Ipu3Hak Poccuiickoii Depepaiiuy Kak rocyAap-
CTBQa, XapaKTepU3YIOIIUM ee KOHCTUTYIIMOHHO-IIPABOBOU CTATYC.

Koucturynusa Poccutickoyi Depepaliuul He AOMyCKaeT KaKOro-aubdo WHOTO
HOCUTeAd CyBepeHHUTeTa M HCTOYHUKA BAACTH, IOMHMO MHOTOHAIIMOHAAb-
HOro Hapopa Poccuu, U, CAeAOBATEABLHO, He IIpPeANoAaraeT KaKoro-Aubo
WHOT'O TI'OCYyAAPCTBEHHOI'O CYBEpeHUTeTa, IOMUMO CyBepeHuTeTa Poccuii-
crkort Mepeparnu. CyBepenuteT Poccuiickont Mepeparuu, B cuay KoucTtu-
TYIIUH, WUCKAIOYAeT CYIIeCTBOBAHME ABYX YPOBHEN CyBEepPeHHBIX BAACTEH,
HaXOAAIIUXCSI B €AUHOM CUCTEMe TOCYAAPCTBEHHOM BAACTH, KOTOPBIE ODAa-
AaAu OBl BEPXOBEHCTBOM U HE3aBUCHMOCTHIO, T.€. He AOIIyCKaeT CyBepeHHU-
TeTa HU pPecIlyOAUK, HU MHBIX CyOBbeKTOB Poccuiickoii Depeparumn.

KOHCTI/ITYLH/IFI CB4A3bIBaeT CyBepeHUuTeT Poccutickoit q)eAepaH;I/II/I, ee KOH-
CTI/ITYI_[I/IOHHO-HpaBOBOfI CTAaTyC U IIOAHOMOYHS, d TAKXXe KOHCTUTYITUOHHO-
HpaBOBOfI CTaTyC XU IIOAHOMOYUA peCHY6AI/IK, HAaXOAAIIINXCA B COCTaBe Poc-
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cutickoi Depepanuu, He C UX BOAEU3BIBACHUEM B MMOPSIAKE AOTOBOPQ, a C
BOAEU3BIBAEHUEM MHOTOHAITMOHAABHOTO POCCHUMCKOTO HapoAa — HOCHUTE-
A M eAMHCTBEHHOT'O MCTOYHUKA BAAcTU B Poccutickon Depepalinm, KOTO-
PBIY, pearn3ys IIPUHIUI PABHOIIPABUS U CAMOOINIPEAEACHUS HAaPOAOB, KOH-
CTUTYHPOBAA BO3POKAEHHYIO CYBEPEHHYIO T'OCyAAPCTBEHHOCTH Poccun
KaK UCTOPUYECKU CAOJKUBIIIEECS TOCYAAPCTBEHHOE eAMHCTBO B ee HacCTos-
meM peAepaTuBHOM YCTPOUCTBE.

Copepxaieecs B Kouctutyuuu Poccutickoit Oepepaniu pelleHue BOIIPO-
ca O CyBepeHUTeTe NpeAOlIpepensieT XapaKTep pepAepaTUBHOIO YCTPOUCT-
Ba, UCTOPUYECKU OOYCAOBAEHHOIO TeM, 4TO CyOBeKThl Poccutickoii Depe-
panuu He ODAQAQIOT CyBEPEHUTETOM, KOTOPHIM HM3HAYAABHO NIPUHAAAEIKUT
Poccuiickont @epepanmu B 1ieaoM. [1o cMBICAY TpeaMOyARI, cTaTel 3, 4, 5,
15 (wactb 1), 65 (wacte 1), 66 m 71 (nyHKT «O6») KoHCcTUTynImm Poccuiickon
Qepepanuu B UX B3aUMOCBA3U, PeCIyOAMKH KaK CyOBeKTel Poccuiickon
Qepepalium He UMEIOT CTaTyca CYBEPEHHOI'0 IOCyAapCTBa WU PEIINUTh 3TOT
BOIIPOC MHAa4Ye B CBOMX KOHCTUTYIIMSX OHM He MOIYT, & IOTOMY He BIIpaBe
HaAEAUTh ceOsI CBOMCTBAMM CYBEPEHHOI'O I'OCYAAPCTBa, — Ad’Ke NPHU YCAO-
BUU, YTO WX CyBEPEHUTET NIPU3HABAACSA OBl OTPAaHUYEHHBIM.

C TOYKHU 3peHusi poccuiicko KoHCTUTYIIMN ee BEPXOBEHCTBO KaK IIPOSIB-
AeHUWe CyBepeHHTeTa TOCyAapCTBa BOBCe HE OCTaBASET Ha TOAHOE yCMOT-
peHme ToCyAapCTBa OCYIeCTBAEHUE MM BEPXOBHOW BAACTHU Ha CBOEH Tep-
putopun. CyBepeHUTET TOCYAQPCTBA OCYINECTBASETCS B PaMKaX, YCTaHOB-
AEHHBIX OOIeNPU3HAHHLIMU MNPUHIIUIAMY U HOPMaMU MeXAYHapOAHOTO
IIpaBa M MEXKAYHApPOAHBIMU AoroBopamMu. OHU OTrpaHUYUBAIOT BOAEHU3BSB-
AeHVe U CBOOOAY AENCTBUM T'OCYAAPCTBa, UYTO OTBedaeT MHTepecaM Kak
CYOBEKTOB MEKAYHApPOAHOTO OOIIEeHUs, TaK U CyOBEeKTOB, HAaXOAAITUXCS
TIOA, FOPUCAMKIIMEN CaMOro CyBepeHa.

CyBepeHHOe roCyAapCTBO He MOJKeT OBITh CBSI3aHO pa3 U HaBCETAQ AAHHEI-
MU IPUHIUIIAMU U HOPMaMU Me>KAYHapOAHOTO IIpaBa. I IpMHIUIIEI U HOP-
MBI, BKAIOUAsI jus Cogens, MOTYT CO BpeMeHeM M3MeHSTHCS, HAllOAHSATHCS
HOBBIM COAEp’KaHMEM, M Aayke mcuesaTb. Poccuiickas Koucturymus 3a-
KAIOYaeT B ce0e MeXaHN3M, IIO3BOASIONINIM BBOAUTE B OT€UECTBEHHYIO IIpa-
BOBYIO CHCTEMY HOBble IIPUHIIUIILL M HOPMBI, PABHO Kak U MeKAYHapOAHbIe
AOTOBOPHL II0 Mepe WX BO3HUKHOBEHUS, a TakKe OOHOBASTH CYIIECTBYIO-
1ye - 10 Mepe UX Pa3BUTUS.

MHe y>Xe IPUXOAUAOCH BBICKA3BIBATBCSA O TOM, 4TO BecTdanbckas cucTe-
Ma HbIHe He IIPOCTO CTaBUTCS IIOA COMHEHUe, HO IIOABEepraeTcs IIAaHOMep-
HOMY pa3pylLIUTeABHOMY BO3AelcTBUIO. OAHO HallpaBAeHHe aTak Ha Hee
CBSI3@HO C IIPOTHBOIIOCTABAE€HMHEM IIpaB 4eAOBeKa U IIpaBa Hapojpa Ha ca-
MooIlpeAeAeHNe IPUHIIUIIAM IOCyAaPCTBEHHOTO CyBEepeHUTEeTa U TePPUTO-
PUAABHOM IIeAOCTHOCTH. BTOpoe - ¢ OOBHHEHHEM HAIIMOHAABHEBEIX TOCY-
AAPCTB B HECIIOCOOHOCTH O0ecneumnTh 3(P(PEeKTUBHOE YIpPABAEHHUE B YCAO-
BUAX TAoOaam3anuu. Kak HU CTPAaHHO 3TO IIPO3BYUUT B KPYI'y IOPUCTOB,



WHCTPYMEHTOM 3THX aTakK IOPOU SIBASIOTCS M Me>KAYHapOAHBIE COTAAIIIe-
HUS, B paMKaxX KOTOPBIX 3HAUYUTEAbHBIE OOBEMBI IIPaB, IIPUCYIIUX CyBepeH-
HOMY I'OCYA@PCTBY, AEA€TUPYIOTCS HapHAIIMOHAABHBIM OpraHaM HMAU 4acTsIM
roCcypapcCTBa.

Hapo ckazarts, uTo 1 OOH pa3prIBaeTcsa MEKAY JKeCTKOU BeCT(arbCKOU UH-
TepIpeTalell TOCyAAPCTBEHHOIO CYBEPEHUTETA U BO3PACTAIOIIUM BAUSHU-
eM MeKAYHapOAHOTO TYMaHUTAPHOIO IIpaBa U IIPaB YeAOBEKa, KOTOPHIE Or-
PaHMUYUBAIOT BAACTh TOCYAQPCTBEHHBIX AUAEPOB Hap I'pakpaHaMM UX CTPaH.

Bce aTO - OueHb HEOAHO3HaUHasA TeHAeHIMs. OHa MOKeT OBITh OllacHa IOTO-
My, YTO B Hell KOHKPeTHbIe IIOAUTHYeCKUe ITIOHITHS TOCYAQPCTB U IPAHUI] BhI-
TECHSIOTCST FOPUANYECKU HEOIPEASAEHHBIMH, He UMEIOITMMU OIIOPhI HU B Ka-
KOM IIpaBe, reorpapuYeCcKUMU M COIMAAbHO-3KOHOMUYECKUMU TePMUHAMMU.

OueBUAHO, YTO BCe MBI YK€ HEOOpaTuMO BTAHYTHL B IIPOLECC «TAODaAM3a-
Ouu», ¥ HaM HeOOXOAMMO He BBIIACTH U3 FAOOAABLHOTO MUPQ, HO YIPOUYUTH
YCTaHOBUBINIMECS] C HUM B3aWMOBBLITOAHBLIE OTHOIIEHWS OTKPHITOCTHA. Ho
IIPY 3TOM HY>KHO TOYHO IIOHUMATh CBSI3@HHBLIN C OTKPBITOCTHIO PUCK. PHcK
PacTBOPHUTBLCSL B 3TOM AAAEKO ellle He OIlpeAeAuBIIeMcsi Mupe. PuUcK Bo-
OpaTh B ce0s U BOCHPOM3BECTU HAa COOCTBEHHON TEPPUTOPUU HACTYIAO-
WA Ha MUPOBYIO TTOAWTHYECKYIO CUCTEMBI HEIPaBOBOM XaocC.

W nmoTomMy MMEHHO celdac OT COOOIECTB CIEIMAANCTOB MO MEKAYHAPOA-
HOMY M KOHCTUTYIIMOHHOMY IIpaBy TpeOyeTcsa OObepMHEHUEe YCUAUU AAL
[IPOBEAEHUSI BCEOOBLEMAIOIIEr0 aHaAN3a COBPEMEHHOI'O COAEP KaHUs CyBe-
peHUTETa rocypapcTBa. TakoM aHaAM3 AOAKEH IIPEAEABHO YUUTHEIBATH BCE
UMIIepaTUBLI AUOEpParbHOU AEMOKpPAaTUM U OAHOBpPEMEeHHO o0ecneyuBaTh
y4eT BCeX KOMIIOHEHTOB CHABHOM U IIPABOBOU - UMEHHO IIPAaBOBOM - BAa-
ctu. VIMeHHO celuac OT 3TOr'0 B BBICOKOM CTEIl€HU 3aBUCHUT COXPAaHEHUue U
YKpenAeHNne CyObeKTHOCTH CYBEPEHHBIX TOCYAAPCTB BO BCEX ee N3MepPEeHU-
SIX - IIOAUTHYECKOM, SKOHOMHUYECKOM, COITMaAbHOM.

SUMMARY

For over a decade Russia has had the Constitution of 1993 which established a
basis for a democratic system of real constitutionalism. There is a point of view
according to which the constitutional democracy is not a result but a perspective
objective of development. Nevertheless, we have a good reason to say that the
foundation of a democratic constitutional order has been laid down. And it is
important to take into consideration that we have started this process much later
than other countries. We have been building the foundation of aunified federated
state in conditions of the explosive centrifugal tendencies caused by the conse-
guences of the dissolution of the Soviet Union. And this most dangerous tenden-
cy, which could destroy the solid Russian statehood, has largely been overcome.
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It was possible to bring to rest the process of dissolution of the state solely
through reliance on the current Congtitution. Therefore the grand challenge of
the Constitutional Court is to ensure its stability, to strengthen and develop the
congtitutional control over bodies and institutions of public authority.

Congtitutional justice in the countries where it exists has been formed and
developing under the influence of the specific, sometimes unique conditions.
One cannot but admit that it has some common features as well as similar rais-
ing tasks.

Recognizing the merits of the USA justice that gave birth to the constitutional
control institute in 1803, we may agree that it is a second half of 20" century that
became the period of growth of constitutiona justice. The end of second millen-
nium for many states, especially the European ones, was also marked by a rapid
process of democratization and release from totalitarian heritage.

For those states congtitutional control became a necessary element of a democrat-
ic system of power and an indispensable ingtitution intended for human rights
protection. It is possible to say that amost all new democracies have accepted one
or another model of judicial constitutional control. And thisis a considerable step
made by humanity towards democracy, that is a necessary feature of the modern
global political, economic and socia processes.

The recent years have shown that in our country the decision taken in 1991 to
establish the Constitutional Court as a new institution in Russia was redlly right
and well-grounded.

Our common experience has proved as well that congtitutional justice has
emerged in the difficult conditions. It is not easy to work out at once an optimal
model of constitutional justice, it is not easy to create the optimal working con-
ditions for our courts. An example of the countries which that have not totally
overcome survivals of the recent totalitarian past shows that some public figures
are not able to accept a crucia active role of a constitutional justice body. Quite
anumber of officiasin legislature, executive and even judiciary can in no way
to get used to resolving legal problems taking into consideration legal positions
of the Constitutional Court, not only normative acts. By virtue of its decisions
the Constitutional Court not only offers the interpretation of the Constitution but
often indicates the proper interpretation of laws hence the way they are to be
applied so that they would comply with the constitutional provisions.

The notion of a socia state implies conducting socia policy recognizing that
each member of the society is entitled to the right to a standard of living which
is necessary for maintaining health and welfare both for him or her and his or
her family, when he or she is employed, and also in case of unemployment,
ilIness, physical inability, old age, widowhood.

Data obtained through the sociol ogical research proves that one fifth of the pop-
ulation of Russia survives on the poverty line. Thisis a sensitive issue not only



for those groups of the population, which ended up on that “poverty line”, but also
for considerable numbers of Russians, who by their own estimates belong to
middle class, but are forced, nevertheless, to apply huge efforts to maintain a
more or less acceptable standard of living.

The problem has become quite acute by the end of 2004, when the new legisla-
tion on monetization of social benefits has begun to be applied.

Russians tend to prioritize the need to overcome poverty and to achieve therise
in the living standards over the task of achieving the economic production
growth athough that both are interconnected. Nevertheless, a successful reform
in the social sphere, including a comprehensive reform of the system of wages,
remains a prerequisite to solution of the poverty problem.

The principle of the “social state” may and ought to be ensured through alegal
way, including by adopting legidative restraints on conducting such socio-
economic reforms that violate the constitutional rights and freedoms of citizens.

Law should take over when the socio-economic effects have been calculated,
when the forecast of consegquences of those or other changes will not lead to
increased inequality, but rather to its appreciable (that is, appreciable for com-
mon citizens) reduction. The issue of law and social justice, as the main princi-
ples of legal transformation of the Russian society, in economic sphere, too,
appears by a problem, which will have to be solved through the complex and not
forthright compromises and consecutive approaches.

A ponderable role belongs in this respect to the Constitutional Court, which con-
trols the congtitutional precision and specificity of the legal norms, which under-
lie the respective decisions of law-applying bodies, including courts. That is a
prerequisite to be met so that the participants of respective legal relationships
could reasonably anticipate the consequences of their behavior and be assured
of permanence of their officially recognized status, of acquired rights, effec-
tiveness of their state protection.

In this area of its activity as well as in the others the Constitutional Court of
Russia always turns to the world legal experience. The Court hasin its disposi-
tion an effective instrument - the constitutional provision stipulating that “ uni-
versally recognized principles and norms of international law as well as inter-
national treaties of the Russian Federation shall be an integral part of its legal
system. If an international agreement of the Russian Federation establishes
rules which differ from those stipulated by law, then the rules of an internation-
al agreement shall apply”.

From the very outset the Constitutional Court leaned on the generally recog-
nized principles and norms of international law applying them as a standard
according to which human and citizen’s rights and freedoms enshrined in the
Constitution are exercised in the state. The Constitutional Court not merely
appealsto international legal argumentation as an additional reason in support
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of itslegal positions, but usesit both for interpretation of the sense and mean-
ing of the constitutional text and to disclose the constitutional legal sense of
the provision under review.

The Constitutional Court works out its legal positions applying international
law arguments. Through these positions that are of common effect and are
mandatory for courts, other state bodies and officials, the Constitutional Court exe-
cutes the congtitutional regulation of integration of international legal princi-
ples and norms into the Russian legal system. Adding weight to its decisions
by means of international legal arguments the Constitutional Court underlines
the high importance of international law as a criterion that ought to be met by
legislation and legal practice. Sometimes the Constitutional Court suggests to
law-makers, courts, citizens how to apply international law principles in order
to improve legislation, decision-making, protection of rights and freedoms.

The Constitution does not provide for an absol ute subordination of the Russian law
to international law. The national law provisons which are inconsistent with an
international treaty do not lose their legal force, but are not to be applied in a par-
ticular case.

The preconditions of action of the Constitution norm setting out an international
treaty priority are strictly determined by the Constitution itself. In case of any con-
flict between treaty provisions and those of the Constitution the latter would have
an unconditional priority. Should the Constitutional Court establish an incompat-
ibility between an international treaty and the Constitution, not only would the
former not enjoy priority over adomestic law, but it not be applied at all.

This may be considered as a protective function of the Constitution. A develop-
ing legal system that replaced a system that had kept itself inisolation for along
period of time, needs time to mature to harmoniously accept new international
legal trends in full measure and without a threat of deformation, even if these
are the most progressive trends.

According to legal positions formulated by the Constitutional Court, the sover-
eignty of Russian Federation as a democratic federative law-governed state that
covers al of its territory, is ensured by the Constitution of the Russian
Federation as one of the fundamentals of its constitutional order (article 4 (1)).
The bearer of the sovereignty and sole source of power in the Russian
Federation, according to the Constitution of the Russian Federation, is her
multinational people (article 3 (1)), who, by preserving the historically estab-
lished state unity and proceeding from universally acknowledged principles of
equality and self-determination of peoples, has adopted the Constitution of the
Russian Federation (Preamble).

The sovereignty that according to the meaning of articles 3, 4, 5, 67 and 79 of
the Constitution of the Russian Federation, provides for the supremacy, inde-
pendence and autonomy of the state power, full legislative, executive and judi-
cial power of the state in its territory and the independence in the international



intercourse, represents the essential qualitative feature of the Russian
Federation as a state characterizing its constitutional-legal status.

The solution of the problem of sovereignty that is offered by the Constitution of
the Russian Federation predetermines the nature of the federative composition
that is historically predetermined as envisaging the sovereignty of the Russian
Federation as a whole, rather than that of its constituent entities. By virtue of
the interconnected provisions of the Constitution (Preamble, articles 3, 4, 5,
15(1), 65(1), 66 and 71(b)) republics as the subjects of the Federation are not
the bearers of the sovereign state status and are not entitled to provide for this
right in their constitutions and to endow themsel ves with the features of the sov-
ereign state, even if such sovereignty has been considered as restricted.

The supremacy of the Russian Constitution as a feature of state sovereignty
should not be understood as an absolute discretion for the state to exercise the
supreme power at itsterritory. State sovereignty is limited by universally recog-
nized principles and norms of international law which restrict the will and free-
dom of action of a state, and such restriction meets the interests of both the sub-
jects of international intercourse and those under the jurisdiction of a sovereign.

That is the reason for communities of international and constitutional law spe-
cialists to consolidate their effortsin away to analyze in detail a contemporary
notion of state sovereignty. This analysis should include all the liberal democ-
racy imperatives and take into consideration elements of strong and law-based
- especialy law-based - powers. It is now the main condition of conservation
and consolidation of sovereign state status in al its dimensions - political, eco-
nomic and social as well.
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TheAct on the Constitutional Court (Act No. 38/1993 Call. initsvalid version)
specifies who is authorized to initiate proceedings on the conformity of legal
regulations: the cited provision includes only subjects defined in Art 130 (1 ) - €)
of the Constitution. The Constitutional Court commences proceedings if the
motion is submitted by:

a) At least one-fifth of all Members of Parliament,
b) The President of the Slovak Republic,

¢) The Government of the Slovak Republic,

d) A court,

€) The Attorney General.

Private persons have no legitimation on submitting an application concerning
the conformity between ordinary law and the Constitution or international
treaties or agreements.

In my presentation | will focus only on the capacity of a group of Members of
Parliament asking the Constitutional court whether a particular piece of ordi-
nary law is, or is not in compliance with the Constitution, or international
treaties or agreements.

The right of group of Members of Parliament to submit an application on the
conformity between ordinary law and the Constitution should be used for a par-
liamentary minority or opposition political parties or movements. Through this
legitimation the opposition has got the opportunity to participate in the legisla-
tive process despite the fact that inside the Parliament it was not able to uphold
its ideas during the law-making process. However, it is valid, provided the
codlition has the mgority in the Parliament and the Government is not a so



called minority government. This allows the opposition of being, although after
passing alaw in question, a part of the relevant political power deciding on the
quality and guantity of legal norms passed by the Parliament. A submission on
the compliance between ordinary law (its part or a particular provision) trans-
fers the political conflict from the Parliament to the proceedings before the
Constitutional Court where the opposition can act relatively independently from
the opinion and the power of the majority votes.

Usually, the opposition brings an application on the conformity between the law
and the Constitution to the Constitutional Court mainly in the situations in
which it has failed to oppose the reform legislation, or to persuade the majority
within the Parliament on its amendments to the draft legislation. During the
short history of the constitutional judiciary in Slovakia, notably in the first term
of the Constitutional Court (1993-2000), the political minority inside the
Parliament used the capacity to transmit the political struggle from the parlia-
mentary scene to the Constitutional Court because of unwillingness of the
majority to accept some of the elementary principles of the Rule of law.

Hence the Constitutional Court had to decide on non-conformity between severa
ordinary laws and the Constitution which involved the reforms of legal order or
economic order including socia tasks, the new system of the health care and
pensions. There are some examples of these landmark decisions.

In its first term (1993-2000) the Constitutional Court stipulated that the
Parliament had no capacity to annul the decisions on the privatisation passed
by the former Government. At the same time it decided that the Parliament
couldn’t substitute the competences belonging to the Government and judici-
ary (see case PL. US 16/95). In its finding regarding the possibility to create
investigatory committees within the Parliament the Constitutional Court
stressed that such committees were in contrary with the position of the
National Council because creating them it would mean the overrun its consti-
tutional competence. Such a procedure of the Parliament would be in contrary
with the rule of law and the division of powers including the system of checks
and balances (case PL. US 29/95).

V.

In the second term of office of the Constitutional Court during which several
reforms took place mainly in medical care, education and socia sphere various
submissions have been filed on commencement of proceedings on conformity
of laws introducing these reforms to the legal order. As atypical representative
of the Constitutional Court decisions could be presented the delicate issue of ren-
dering payable the medical services not connected with the medical care. The
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second example could be the issue of the discrimination of studentsin relation
to performing some works.

1. The Congtitutional Court decision on the congtitutiondity of the fees connected
with providing medical care (PL. US 38/03) was initiated in 2003 by the group of
oppositional and independent Members of the Parliament. The Constitutional
Court arrived at conclusions that introducing fees on services in medical care
contradicts to the Article 40 of the Constitution.

According to Art. 40 of the Constitution everyone shall have the right to protec-
tion of hisor her health. The citizens shall have the right to free health care and
medical equipment for disabilities on the basis of medical insurance under the
terms to be laid down by alaw.

Under the Constitutional Court opinion the legislator has kept the regulation of
the conditions of providing free medical care on the basis of the medical insur-
ance to the law. The legisator has reduced the extent of the provided medical
care, however, pursuant to the Constitutional Court opinion, it has doneit in an
unconstitutional way.The Constitutional Court said: ,, The Constitution provides
space for rendering payable of some parts of the provided medical care which
oversteps the extent and content of the medical care provided under medical
insurance. It involves also some operations and activities which, athough
closely connected with the medical care provided under medical insurance,
however, they do not make its immediate component part. “ Thus the
Constitution guarantees only the right to free medical care provided on the basis
of the medical insurance while the law can empower to regulation of the condi-
tions of providing medical care, i.e. to real implementation of the content of this
fundamental right.

From the above standpoint of the Court it follows that the specific conditions
(extent, content) of providing free medical care on the basis of the medical
insurance depends on the mgjority of the Parliament. The reasoning of the deci-
sion at the same time shows that the legislator’s considerations are limited by
(potential) review of the Constitutional Court. This Court reviews whether the
legislator has not created real obstacles to the citizens’ access to their funda-
mental right, or whether the paid medical services can be separable from the
medical care provided free of charge.

2. After the adoption of the new Labour Code (2001) the Constitutional Court
has decided (case PL. US 10/02) on the compliance between the provision
enabling students to have a part-time job, or to be a team worker and the con-
stitutional principle of equality that according to the group of Members of
Parliament has been breached in favour of students in comparison with others.

Under the Constitutional Court opinion the criterion of proportionality relates
to regulations which give preference to certain group of citizens. The
Constitutional Court claimed that a legal regulation giving preference to a cer-



tain group of persons following from its characteristic as such couldn’t be con-
sidered a regulation which violates the principle of equality. The legislator has
to consider whether there is a reason for preferring some groups, what is the
aim of preference, and whether thereisa proportional relation between thisaim
and the preference stipulated in the law. The Constitutional Court expressed its
opinion that in the field of economic, social, cultural and minority rights such
preferences in the limits of proportionality are acceptable, and sometimes also
necessary in order to remove natura inequalities between different groups of
people. It is proved in our Constitution also which in case of some fundamen-
tal rights directly presupposes preference of some groups of natural persons
(women, juveniles, handicapped) and gives a constitutional basis to such pref-
erence. Finally the Constitutional Court arrived at conclusion that preferring
certain groups of natural persons against some other natural persons in form of
special legal regulation because of their specific, often disadvantageous charac-
teristicsis not a discrimination of the other natural persons, but contrariwise it
is a guarantee of the constitutional principle of equality. The Constitutional
Court presented thisway itsvision and limits of the endeavour at so called real,
it isto say, not only formal equality.

V.

The above and some other similar cases were however criticized. It must be said
that the Constitutional Court in its proceedings on conformity of legal regula-
tions considered to be the ,, treasure” of its competencies has concentrated on the
interpretation of the Constitution. The only evaluative criterion was finally
whether the challenged law, its part, or different provisions were in conformity
with the marked provisions of the Constitution of the Slovak Republic. The
above statement has been proved not only through the stati stics showing that the
Constitutional Court has cancelled some reform enactments while some others
werekept asa part of thevalid legal order, but also through the fact that besides
some angry statements heard from some politicians there were no serious oppo-
nents-specialistsin Slovakiain relation to the Constitutional Court findings ren-
dered in cases of the mentioned reform laws. Thisisa clear proof that the pro-
ceedings on the conformity of legal regulations have achieved their goal regard-
less of the fact whether they referred to the reform laws or some other enact-
ments passed in the Slovak Republic.
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PE3IOME

B IlapraMeHTe mapAaMeHTCKOe MEeHBIIMHCTBO, ONIO3UIUSA, IIOAUTHYECKUEe
ABIDKEHMS UMEIOT IIpaBo oOpalleHus B KoHCTUTynUOHHBINM Cypa IO BOIIPO-
CY COOTBETCTBHS AENCTBYIOWIEro 3akKoHa KoHctutymuu. baaropaps atoMy
3aKOHY OMNIIO3UINA IIpHoOpeAa IIPpaBO yYaCTBOBAThH B 3aKOHOAATEABHOM
mmpoliecce, HeCMOTpd Ha ToO, uTO B [lapraMeHTe UX MHEHUS He IIOAYUYHAU
OAOOpeHH4.

Ha npoTs>keHHM HEAOATOBOTO CYILeCTBOBAHMS KOHCTUTYIIMOHHOI'O IIPaBO-
cypua CAOBaKMU B Iepuop IepBoro cpoka KoHcturymuonHoro Cyaa
(1993-2000) mapaaMeHTCKOe MEHBIINHCTBO MCIIOAB30BAAO 3Ty BO3MOJK-
HOCTB AASL TlepeHOca MOAUTHYeCKOM O0ophObI M3 [laparamMenTta B Koncrtury-
nUOoHHEBIN Cyp, TaK KaK OOABIIMHCTBO He KEAAAO IIPU3HATH IIPUHIIUII Bep-
XOBEHCTBA 3aKOHA.

B Teuenme nepsoro cpoxka (1993-2000) Korcrurynmonsusl Cya yCTAHOBUA,
uyro [lapAraMeHT He MMeeT IIPaBa AaHHYAMPOBATH PelleHue O IIPUBATU3AlINY,
npuHATOe NpepblaAyliuM [IpaButeascTBOM. B TO JXe BpeMs Cyp pelna, 4To
He MOJKeT B35Th Ha ce0g 00s13aHHOCTH [IpaBUTEABCTBA U CyAeOHOM BAACTH.
B cBOMX IO3UIUAX OTHOCUTEABHO BO3MOJKHOCTH CO3AQHUS IaPAAMEHTCKON
Komuccuu no paccaepoBanuio KoHcruTynuoHHBINM Cypa OTMETHA, YTO Ta-
Kue KoMuccum MOryT IpOTHBOpeunTh no3unugaM HanuonansHoro Cosera,
IIOTOMY 4YTO MX CO3AaHUE O3Hauano OBl IIpeBHIIeHHe KOHCTUTYIIMOHHEIX
noarHoMouut. Takas IIpolleAypa NMPOTHUBOPEUYUT MPUHIUIY BEPXOBEHCTBA
IIpaBa U PA3AEACHHIO BAACTEM, BKAIOYAIOIIUM CUCTEMY CAEP’KEK U IIPOTHU-
BOBECOB.

B nepuop, BToporo cpoka KorcrurynmonHoro Cyaa, Koraa ObIAM TPUHSATEI
HEKOTOpEIe pellleHre OTHOCUTEABHO pedOopM 3ApaBOOXPAaHeHUsI, 00pa3oBa-
HHUS U COIMAaABHOM cdephl HAa4aAOCh PACCMOTPEHHUE AeA O COOTBETCTBUU
pedopm Koucrurynuu. Pemenus Korcturynuornnoro Cyaa MOIYT CTaTh
IpepMeTOM OOCY’KAEHUM, TaK KaK, IAQTHBEIE MEAUIIMHCKUE YCAYTU He CBS-
3aHBI C IPEAOCTABASIEMBIM HACEACHHIO MEAUIIMHCKUM OOCAYKHUBAHUEM.




3HAUYEHUE IIPEIIEAEHTHOTI'O ITPABA
EBPOITEVICKOI'O CYAA
ITO TTPABAM UYEAOBEKA AAA
HAIITMMIOHAABHOTO ITPABA

A>KOHU XEIJYPUAHHU

Ilpedcedamenv Koncmumyuyuonnoeo Cyda Ipy3uu

YBakaeMmbiti [TpeacepaTenn!
YBakaeMble KOAAETH!

[Tpesxpe Bcero g Oaaropapto KoucrurynuoHHBIN Cyp Pecniybauku Apme-
HUS 3@ OPraHM3alluI0 3TOU KOH(epeHIuH, NocBAlleHHON 10-AeTHi0 IpUHS-
g KoHctutynuu Pecnniybanku Apmennda u (popMupoBaHuio KoHCTUTYIIM-
onHoro Cyaa. I'lo3zppaBasieMm Bech coctaB Koucturynuonuaoro Cypa ¢ 3TUM
o0uAeeM, JKeraeM AAABHEWIINX YCIIeXOB U HajpeeMCsd, YTO COTPYAHMYECT-
BO MeXXAY KOHCTUTYLIMOHHBIMU CYAaMU HAIIUX I'OCYAAPCTB OYAET U BIPEAb
UHTEPECHBIM U IIAOAOTBOPHBIM.

B MoeM pOKAape g 3aTPOHY POAB IIPEIleA€HTHOTO IpaBa EBpomnerickoro cy-
AQd TI0 IIPABaM YEAOBEKA B HAIIMOHAABHOM IIPaBe, a Takke (POPMBI, OCHOBA-
HU4 U 3HaueHMe ero IpUMeHeHHUs CyAaMHU U, B ocoOeHHOCTH, KOHCTUTYIIU-
ouHBIM CypoM I'pysuu.

CTpacOyprcKuil cya, IIo IpaBaM YeAOBeKa - OCHOBHOM U I[eHTPAABHBIM OpraH
B cucteMe EBpOKOHBeHIMU. AelCTBUTEABHO, EBpOIeiicKas KOHBEHIINS O 3a-
IIUTEe IIPAB YEeAOBEKA M OCHOBHBIX CBOOOA BO3AAraeT 00S3aTEABCTBO IIO MC-
IIOAHEHHIO PEeIIeHWM CyAd TOABKO Ha T'OCYA@PCTBA - YYaCTHUKHU IIPOIECCa,
HEe3aBHCHUMO OT 3TOTO OHA yCTAHABAUBAET Te OOIWe IIpaBOBBLIE CTAHAAPTHI,
KOTOpBIEe B AQABHEMINIeM OCYIIEeCTBASIOTCS IOCPEACTBOM IIPABOBBIX CUCTEM
AOTOBAPUBAIOIINXCS I'OCYAAPCTB. YKA3aHHBIE CTAHAAPTHI OKA3BIBAKOT AOCTa-
TOYHO CHUABHOE BAMSHME Ha (DOPMHPOBAHUE HAIJMOHAABHOTO IIpaBa U CyAe0-
HOM NPaKTHUKU. DTUM OOYCAOBAEHO TO, YTO C TeueHHeM BpeMeHH EBpormeri-
CKHUI CyA IO IIpaBaM uYeAOBeKa depe3 CBOIO IIPAKTHUKY CTaA BecbMa TeCHO
CBSI3aH C NIPABOBBEIMU CHCTEMAMM T'OCYAQPCTB - ureHOB CoBeTa EBpPOIIEL

HeobxopuMO OTMeTUTBh, UTO EBpomercKuil cya MO IIpaBaM dYeAOBeKa pac-
CMATPUBAET BLICIINE HAIlMOHAABHBIE CYABl B KaueCTBe 3HAUUTEABHOI'O Me-
XaHNW3Ma 3alIUTHI IIpaB YeAoBeKa. Elle B CBOMX IIEPBBIX PELIEHUAX CYA
IIPU3HAA T.H. CyOCUAWAPHBIN XapaKTep KOHBEHITMOHHOW CHUCTEMBI 3aIUTHI
npaB uyenroBeka. CyOCUAMApPHOCTH KOHBEHIIMOHHOTO MeXaHH3Ma 3alluThl
IIpaB 4YeAOBeKa O3HayaeT, 4YTO 3allfUTa [peAyCMOTpeHHBIX KoHBeHInel
IIpaB HAYMHAETCS Ha BHYTPUTOCYAAPCTBEHHOM - HAIlMOHAABHOM YpOBHE.
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[Toatomy CTpacOyprckuii cyp no peAy Mpaangus npomuB CoeguHeHHOIO
KopoaescmBa oTmeTHA, 4TO Tpu3HaHue EBPOKOHBEHIIMHM YaCThIO HAIWO-
HAABHOTO 3aKOHOAQTEABCTBA - OCOOEHHO 3(P(EKTUBHOE CPEACTBO BBIIIOA-
HeHUs BbITeKarommnux n3 KoHBeHIIUN 00s3aTeALCTB.

FocypapcTBa-y4aCTHUKU B PA3AMYHBIX (popMax mpu3Hasm KOHBEHIHIO dYa-
CTBIO HAITMOHAABHOI'O 3aKOHOAATEABCTBA. HeKOTOphIe U3 HUX, COOTBETCTBYIO-
IIUM 3aKOHOAAQTEABHBIM @KTOM, & HEKOTOPHIE - CyAeOHOM IIPakTUKOM. I1op00-
HO APYI'MM €BPOIIEMCKUM rocypapcrsaM, ['pysus Toxxe npusHara KonseHIuo
YACTBIO CBOETO 3aKOHOAATEABCTBA. OTCIOAQ CAEAYET, UTO AF0OOe hu3udecKoe
UAW IOPUAWYECKOEe AMIIO, BBICTYIIAS Ilepep IPy3MHCKHUMU CyAAMU HWAU aAMU-
HUCTPATUBHBIMU OpTraHaMU, MOXKET ONUPAThCSA Ha MOAOKeHNd EBPOKOHBEH-
MU 1 Ha UX OCHOBAHUM AOKA3BbIBATH HApPyIIeHUEe COOCTBEHHBIX IIPAaB.

3AeCh Ke HeoOXOAUMO OTMEeTHTh, YTO MHUIMATHBA NpUMeHeHus KoHBeH-
UMY IPU PACCMOTPEHUU AeAd MOJKET UCXOAUTH TAaK’Ke U CO CTOPOHBL CaMO-
ro cypa. Cya Kak apOUTp MOXKeT OIKUPAThCSA Ha HOPMATHUBHBIM aKT, Ha KO-
TOPBIM HU OAHA M3 CTOPOH IIpoIlecca He CChIAaeTcs. BmecTe ¢ TeM HeoOXO-
AUMO Y4eCThb U TO, YTO eCAM 3(P(PeKTUBHAA 3allluTa IIpaBa TpeOyeT ImpuMe-
HeHUs1 KOHBeHIWM, Ha KOTOPYIO CTOPOHBI He CCBIAQIOTCSH, CyA B OIIpeAe-
AEHHOHN Mepe Aake 0053aH IIPUMEHUTh 3TOT MeKAYHAPOAHBIM aKT.

[TpuMmeneHne EBpONENCKOM KOHBEHIIMU HAIMOHAABHBIMU CYAAMU TECHO
CB43aHO C BOIIPOCOM OOOCHOBAHUSA CYA€OHBIX PEIIeHUM Ha OCHOBAHWU IIO-
AoxeHun EBpokoHBeHnuu. CaepyeT 3aMETUTh, UTO CTelleHb OOOCHOBAHHO-
CTH CyAeOHOTO pellleHUsd 3aBUCUT OT CYAbU U HMCXOAS M3 3TOI'O OHA WHAU-
BUAyaAbHA. [Ipy 3TOM OTCYTCTBYIOT KaKue-AHMOO (popMarbHbIe TPeOOBaHM,
TOYHO OIPEAEASIONINEe CTaHAAPTHE 000CHOBaHUA. HecMoTpsa Ha 3TO, 0043a-
TEABCTBO OOOCHOBAHUS CYA€OHBIX PEIIeHUN IIPAMO IIPeAYCMAaTPUBAETCS CO-
OTBETCTBYIOIIUM 3aKOHOAATEALCTBOM ['py3uu. Hy>XKHO yu4UTBIBATEH M TO, YTO
TpeOOBaHWE MOTUBUPOBKM M OOOCHOBAHUS CYAEOHBIX PEIIEHUM BBITEKAET
He TOABKO M3 COOTBETCTBYIOIIUX AKTOB, PEIyAUPYIOIIUX CYAONPOU3BOACT-
BO, HO 13 OOIIVX IPUHIIMIIOB IIpaBa M MPUPOABI CIIPABEAAMBOTO CYA€OHOTO
pa3bupareabcTBa. CTpacOyprckuil cyp no aeAy Ban ge I'ypk npomus Hu-
gepAAQHgOB, NCXOASA M3 IIYHKTA IIepBOTO CTaTbu 6 KoHBeHIUN, 00g3an CyABI
Y4acTBYIOIIUX B IIPOIleCCe TOCYAQPCTB MOTHBUPOBATH CBOM peIleHUS.

Takum 00pa3zoM, MOKHO OTMETUTh, YTO B CAydae, KOTAQ HAITMOHAABHBIU CYA
CUMTaeT HeOOXOAUMBIM IIPUMEHNTh EBPOKOHBEHIINIO AAS pPa3pelleHns KOH-
KPETHOI'O AeAd, OH COOTBETCTBEHHO O0s13aH OOOCHOBATH CBOKO MOTHBAIUIO
Ha OCHOBAHUM IIPABUABHOI'O TOAKOBAHUS KOHBEHIIMOHHEBIX IIOAOKEHUU.

ToAKOBaHHWE KOHBEHIIMOHHBIX IOAOKEHHMN C y4eTOM OOBeKTa U Iereid
KonBeHuu tpeOyeT OOAee TBOPUYECKOTO ITOAXOAA K €€ TEKCTY, HEJKEAU yC-
TAHOBAEHUS AEKCUUYECKOTO 3HAaUEHUS TOTO WAV WHOTO TepMHUHA.

[TosToMy 3p(PeKTUBHOCTE NTPpUMeHeHUd EBPOKOHBEHIINU AN pa3pelleHns
AEA HAIIMOHAABHBEIMU CYAAMM B 3HQUUTEABHOUN CTENeHW 3aBHCHUT OT TOTO, B



KaKOM Mepe NPU3HAIOT U IPHUMEHSIOT OHU IpellepAeHTHl CTpacOyprckoro
CyA@ KaK HaA30pPHOIO opraHa KoHBeHIWH, AQIOIero aBTOPUTETHOE TOAKO-
BaHUe ee IOAOSKEeHUH.

Koucrurynuonnsi Cypa I'py3um yacTo npuMeHseT EBPOKOHBEHIIUIO U
npakTuKy CTpacOyprckKoro Cyaa AAs yTOYHEHHs U 3P(EeKTHBHOIO pPas3b-
dCHEHUsI HOPM KOHKpeTHOro npasa. KoHctutynuonHBIU Cypa ['py3um no
Aeny I'paxgane I'pysuu A. Menapugse u gpyrue npomus Ilapramenma Ipy-
3uu TpUMEHUHA CTaHAAPTH CTpacOyprckoro cypa IpU pas3bCHEHUH IIpa-
Ba COOCTBEHHOCTH, 3amuieHHoro Kouncrurynuen I'pysuu. Mcxoas us cra-
ThU IlepBoU [lepBoro pomoanuTeAbHOro IIpoTokoaa K EBpomerickoy KOH-
BEHIIMH, TOAKOBaHHe KOTOPOU OBIAO pAaHO CTpacOyprckuM cypoMm, Koncru-
TynUuOHHBIU Cyp OTMETHA, YTO IIPAaBO COOCTBEHHOCTH AMIA HE MOJXKET Or-
PAaHWYUBATE IIPABO I'OCYAAPCTBA KOHTPOAWPOBATH IIOAB30BaHUE COOCTBEH-
HOCTBIO "B COOTBETCTBHUM C OOIIWMM MHTEpecaMu', U YCTAHOBUA IIPEAEABI
KOHCTUTYIIUOHHOM 3alIUThl COOCTBEHHOCTH, KOTOPBIE COAEP)KAAUCH B
Koucrurynuu I'py3un B BuAe€ HOPMBL OOLlero xXapakrepa. KOHCTUTYLUOH-
HEIU Cyp B YIOMSHYTOM A€A€ IIPUMEHHA IIPEAYCMOTPEHHYI0O KoHBeHIMENn
T. H. "AOKTPHUHY IIPEAEAOB CBOOOAHOM OILleHKHU'' IpaB. EBpomnerickuli cyp, 1o
IIpaBaM YeAOBeKa HEOAHOKPATHO OTMeYan, YTO B CBS3HU C 3allIUTOM IIpaB Io-
CyAQpPCTBA-y4aCTHUKU UMEIOT BO3MOJKHOCTE OIIPEAEAATD ""TIPpEAEABl CBOOOA-
HOU oneHKHU". B 4acTHOCTH, TOCyAapCcTBa OOAQAAQIOT OIIPEAEAEHHOU CBOOO-
AOM YCTAHABAMBAThH OI'PAHUYEHUS IPAB U CBOOOA YEAOBEKA, MCXOAI U3 WH-
TEepecoB T'OCYAAPCTBE, & TaKyKe C YU4eTOM ero TPAAULUMN U KyABTYPHOI'O
cBoeoOpasusa. B panHoM cayuae KorcturynuorHbel Cyp I'py3nu cocaancd
Ha peureHne CTpacOyprckoro cypa no Aeay Patimorngo npomus Mmaauu. B
yKaszaHHOM penleHUn CTpacOyprcKuil Cyp 3adBUA, 9YTO B O0pwOe ¢ Madu-
e}, UCXOAd U3 O0IMuUX MHTepecoB MTaaum, oOIIUX yCTpeMAeHUM ee Hapo-
Aa, IpeBeHTHBHAas KOH(UCKAIY4, HallpaBAeHHAas Ha orpaHudYeHue 000pOTa
(PMHAHCOBEIX CPEACTB IIPEAIIOAATAEMBIX YAEHOB Ma(PUO3HBIX I'PYIIHUPOBOK,
ABASIETCS OAHUM U3 3PPEKTUBHBIX CPEACTB OOPHEOBI C AQHHBIM IIPECTYIIAE-
HUEM, UTO B CBOIO OUepeAb IIOAHOCTBIO COOTBETCTBYeT IleAsiM KoHBeHIIHU.
Koucrurynmonnsi Cyp I'py3um HMCHOAB30BaA YHOMSAHYTBHIM CTAHAAPT
CTpacOyprckoro Cypa 1 Cuea, 4To B OOpr0Oe C KOpPyUIIMEN, UCXOAS U3 00-
IIETOCYAQPCTBEHHBIX MHTEPECOB U OOIIMX 3aKOHHBIX IleAel, 0e3BO3MEe3A-
HOe U3biITHe HeOOOCHOBAHHOI'O UMYIIIECTBA Y AHIlQ, OOBUHSIEMOIO B COBEP-
LIIeHNU AQHHOTO IIPeCTyIIAeHUS, COOTBETCTBOBAAO Kak IieasM KoHcTutynuu
I'py3un, Tak u KorBennuu. Heo6X0AUMMO YUUTHIBATE B TO OOCTOATEABCTBO,
uyto KoHcTuTynmoHHBIN Cya B TOM K€ AeAe NPUMEHUA YCTAHOBAEHHBINU
CTPacOypPrcKUM IIperneA€HTHBEIM IIPaBOM IIPUHIIUII T. H. "IPONOPLIHOHAAB-
HocTu" ("copasMmepHocTH"). B wacTHOCTH, UCXOAS U3 BBHIIIEYKAa3aHHOM 3a-
KOHHOMU IIeAH, CPEACTBE, NCIIOAB30BAHHEIE TOCYAAPCTBOM AAS AHMIIEHUS He-
000OCHOBAHHOTO UMyllecTBa, CyA CUeA TPONOPIIMOHAABHBEIMU 3TOU JKe Iie-
AU U He IIOATBEPAMIA HApyILIeHHUs IIpaBa COOCTBEHHOCTH, 3alUIeHHOIO
crarber 21 Koncrurynuu ['pysun.
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ChepyeT Takyke OTMETUTh, YTO OpuMeHeHHe KOHCTUTYHMOHHBIM CyAoM
I'py3uu B A@HHOM KOHKPETHOM AeAe IIpellepeHToB EBpOIeiicKoro cypa 1o
IIpaBaM 4YeAOBeKa OBIAO OOYCAOBAEHO OOIIMM COApep’kaHueM cTaTbm 21
Kouctutynum I'py3nuu, 9TO, B CBOIO OUepeAb, HE AABAAO AOCTATOYHBIX OC-
HOBaHUU AAS pa3pelleHnd AQHHOTO paenra B KoncrurynuoHHOM Cyae.

C Touku 3peHUs NpUMeHeHUs EBPOKOHBEHIIMU U NpeleAeHTOB EBponeli-
CKOTO CyAa MO IIpaBaM YeAOBeKa, BeCbMa HHTEPEeCHO TaKykKe pelleHue
Koncturynuonnoro Cyaa I'pysum mo aeny OOO “Yruucepsuc” npomus
Ilaparamenma I'py3suu. B yKa3aHHOM Aene UCTIOM - KOMIIaHUEN "YHucep-
BUC" OCHIApUBAAUCh HOPMBEI YTOAOBHO-IIPOIIECCYAABHOTO KOAeKca ['pysuy,
KOTOpbIe Ha 3Talle IPEeABAapPUTEABHOT'O CAEACTBHUS AMIIAAU COOTBETCTBYIO-
1Ilee AWUII0 BO3MOJKHOCTHU 00’KanOBaTh pPellleHue CyAd O IPOM3BOACTBE OOBI-
CcKa U m3baTuu. CAepyeT OTMETHUTh, 4TO B cTarbe 42 Korcturynum ['pysun
B 00llleM TOBOPUTCA O IIpaBe AWIA OOPAIaThCA B CYA 3@ 3alIUTON CBOUX
npaB. Bonpoc ObIA mocTaBAeH mepep KoHCTUTYITMOHHBIM CyAOM CAEAYIO-
M 00Opa3oM: B YACTHOCTH, COAEP’KUT AW COOTBETCTBYIOIlee KOHCTUTYIIU-
OHHOE IIOAOJKEHHME TAaKyKe IIpaBO 00KaAOBaTh CyAeOHOe pellleHue U Ha-
CKOABKO AOAKHO PaCIIPpOCTPAHATBCA AEWUCTBHE CTaTbu 42 KoHCTUTYyIIUU U
cTaTbu 6 EBPOKOHBEHITUU HA XOA ITPEABAPHUTEABHOTO CAEACTBUS, ITOCKOAbL-
Ky UMHU OrOBapUBalOTCS YCAOBUS HEIIOCPEACTBEHHO CyAeOHOro paccMoTpe-
Huda. KoncturynmonHBIN Cyp I'py3nm pPyKOBOACTBOBAACA IIPUHIOUIIAMU
PacIpoOCTPaHUTEABHOIO M 3((PEKTUBHOIO TOAKOBaHUA npaB. OH cocAancsd
Ha peureHue EBpomnerickoro cypa no aeay Aeabkyp npomus beabruu, B Ko-
TopoM CTpacOyprckKum Cyp 3asdBHUA, YTO "IIpaBO HA CIPABEAAUBOE OCYIIe-
CTBAEHHE INIPABOCYAMd, UCXOAA M3 KOHBEHIIMM 3aHUMAET, CTOAb Ba’KHOE
MeCTO B A€MOKPATHUYEeCKOM OOIIeCTBE, YTO OTPAHUYUTEABHOE TOAKOBAHUE
CTaTby 6 He COOTBETCTBOBAAO OBI IIEASIM M 3ajpauvaM ee IIoAokeHui'". Mcxo-
A U3 yKaszaHHOro craHpapra CrpacOyprckoro cypa, KOHCTUTYIIMOHHBIN
Cyp cuea, 94TO B AQHHOM CAy4Yae MMEAO MeCTO HapylIeHUe IIpaBa KOMIa-
HUM "YHUCEPBUC", KOTOPOE BBEITEKAAO U3 cTaThu 42 Koncturynuu ['pys3nuy,
TaK KaK, COTAACHO PacIpOCTPaHUTEABHOMY TOAKOBAHUIO AQHHOU KOHCTUTY-
IIMOHHOM HOPMEI, Ka’XA0€e AUIIO, OOKaAysd CypAeOHOe pelleHue, "pearusy-
eT" CBOe MpPaBO OOPAIATECA B CYA 3a@ 3alJUTOM CBOUX IIPAB.

UTO >Ke KacaeTCsl BOIIPOCAa, AOAJKHO AW PACIPOCTPAHSATHCS AEUCTBHE IIpa-
Ba 00OpalIaThCa B CYA U IIpaBa Ha CIPABEAAMBOE CyAeOHOe pa3OHMpaTeAbCT-
BO AeAd TaK)Ke Ha 3Tall IPeABaPUTEABHOIO CAEACTBUSA, KOHCTUTYIITMOHHBIN
Cypa NIpPUMEHMA NIPH ero pelleHUM CTaHAApPT EBpomelickoro cyaa o mpa-
BaM YeAOBeKAa M OTMETHA, YTO rapaHTuM cTaTbd 6 EBPOKOHBEHIIMU pacIpo-
CTPAHAIOTCS He TOABKO Ha Pa3OMpaTeAbCTBO A€Ad B CyAe, HO U Ha IIpeA-
IIECTBYIOWIMN M IOCAEAYIOIINE ero JTallbl.

Koucturynmonusiti Cya ['py3unm nOpuMeHHA TPeAyCMOTpeHHBIe KoHCTUTY-
nuent ['py3un u EBpoKOHBeHITUElN CTaHAAPTH], CBI3aHHBbIE C PaCCMOTPEHU-
eM YTOAOBHBIX AeA, B OTHOIIEHUM IOpUAMYEecKOro Aulia. B obocHoBaHUe



AAHHOTO peliieHUss KOoHCTUTYIMOHHBIN Cyp COCAAACS Ha IIOCAeAHee pellle-
Hue EBpomnetickoro cypa 1o peay OOO Mapga 3eerang u OOO «Cmanre-
NAABUABHOE OOCAy)XUBaHUe» npomuB HugepaarngoB. B KoMIIaHUAX-3asBUTE-
AdX, TaK XKe, KaK U B CAydae C KOMIaHuel "YHucepBucC', B XOAe OOBICKA
OBIAM U3BATH (PMHAHCOBBIE AOKYMEHTHI. YKa3aHHble KOMIAHUU OCIIap¥Ba-
AU HapylleHUe IPUMEHUTEABHO K HUM CTaHAQPTOB YTOAOBHOI'O IIPDOM3BOA-
CTBa, NIPEAYCMOTPEHHEIX CTaTbell 0 EBPOKOHBEHIIUH, M, COOTBETCTBEHHO
EBponetickuii cyp onpepeaeHueM oT 6 anpead 2004 ropa IpUHSAA UX JKAAO-
OBl K PAaCCMOTPEHUIO IO CYIIECTBY, TO €CTh CYeA, YTO YCTaHOBAE€HHBIE KOH-
BeHIMEeN CTaHAAPTHEl YTOAOBHOI'O ITPOU3BOACTBA MOTYT PACIIPOCTPAHATHCS
Tak’Ke Ha IOPUAUYECKUX AUIL.

TakuM 00Opa3oM, BCe BHIIIEYKA3aHHOE IOATBEPIKAAET POAb M 3HAUYEHUE
IIPELeACHTHOTO IIpaBa EBPOIENCKOro cyaa IIo ImpaBaM YeAOBeKa B OCYILECT-
BAEHUU KOHCTUTYIIMOHHOTO CYAOIIPOM3BOACTBA ['py3uu U mMO3BOAGET B 00-
meM chOPMYyAUPOBATH OCHOBHEIE ITEAU, AASI KOTOPBIX KOHCTUTYIIMOHHBIN
Cyp I'pysun npumensier EBpONENCKYyHO KOHBEHIUIO U IIPAKTUKy CTpac-
OyprCKOTO CyAQ, B YaCTHOCTH: 1) KaK CPEACTBO PA3biICHEHUS BHYTPUIOCY-
AAPCTBEHHOTO HOPMATHBHOTO aKTa WAW HOPM IIPaBa, IIPeAyCMOTPEHHBIX
AAHHBIM aKTOM; 2) B CAydae pacxokpeHnd KOHBeHIUU C BHYTPUTOCYAQpP-
CTBEHHBIM  aKTOM; J) KOrA@ IIOAOKeHHs EBPOKOHBEHIIMM U COOTBETCT-
ByIOIIad npakTuka CTpacOyprcKoro Cyaa ABASIOTCS €AMHCTBEHHBIM IIPAaBO-
BBEIM OCHOBAHUEM pa3pelleHusd AeAd B CYAE.

Baaropapro 3a BHUMaHHUe.

SUMMARY

Strasbourg Court of Human Rights is the main and central body in the system
of Euroconvention. It composes the main legal standards, which are later
fulfilled by the means of judicial system of the party states. The mentioned
standards apply with rather strong influence over the formation of the
national rights and judicial practice.

It is necessary to mention that the European Court of Human Rights considers
the supreme national courts as an essential mechanism of the protection of
human rights.

Application of the European convention by the national courts is tightly
connected with the issue of the grounds of the judicial decisions on the
basis of the provisions of the Euroconvention.

In the cases when the national court considers necessary to apply
Euroconvention for the solution of a case, it must ground its motivations
on the basis of the correct interpretation of the conventional provisions.
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Effectiveness of application of the Euroconvention for the solution of the cases
by the national courts mainly depends on the degree of acknowledgement and
application of the precedents of the Strasbourg Court as a control body of
Convention, providing authoritative interpretation of its provisions.

The Constitutional Court of Georgia frequently enforces the Euroconvention
and the practice of Strasbourg Court for the definition and effectiveness of
interpretation of a concrete case. The Constitutional Court of Georgia on the
case of "Residents of Georgia A.Meporadze and others via Parliament of
Georgia" enforced the standards of the Strasbourg Court, for the clarifica-
tion of the rights of property, protected by the Constitution of Georgia.

In the above-mentioned case, the Constitutional Court enforced the right
of “doctrine of the framework of the free evaluation" provided by the
Convention. Specifically, the state applies with define freedom to establish
the limitation of the rights and freedoms of a person, proceeding from the
interests of the state, as well as considering its traditions and cultural
peculiarities. In the mentioned case the Constitutional Court of Georgia
grounded its decision on the decision of Strasbourg Court adopted on the
case of “"Raimondo via Italy".

The Constitutional Court of Georgia used the standards of the Strasbourg
Court and stated that in the fight against the corruption proceeding from
the common state interests and general legal goal, gratis confiscation of
the groundless property of a person accused in commitment of a given
crime, corresponded to the goals of the Constitution of Georgia and as well
as to the Convention.

From the point of the application of the Euroconvention and precedents of
the European Court of Human rights the decision adopted by the
Constitutional Court of Georgia on the case of “"Universes" LTD via the
Parliament of Georgia" is rather interesting.

The above-mentioned can formulate the main goals which the Constitutional
Court of Georgia applies the European Convection and the practice of
Strasbourg Court, particularly: 1. as the means of interpretation of the in-state
normative acts or the norms of right, envisaged by the given act; 2. in the
case of discrepancy of the Convention with in-state act; 3. when the provision
of the Euroconvention and the corresponding practice of Strasbourg Court
are the only legal grounds for the solution of the case in the court.




IIOCTPOEHUE ITPABOBOT'O TOCYAAPCTBA
B PECIIYBAMKE BEAAPYCH U POAD
KOHCTUTYIIMOHHOTO CVAA B
OBECTIEYEHVU BEPXOBEHCTBA
KOHCTUTYIINU

BAAEHTHH IIIYKAHMH

cygba Koncnunyyuonnoro Cyga
Pecnybaruku Bbeaapych

[Tpunarue Koucturyiuu Pecniyoanku beaapych 1994 ropa mpomcXOAUAO B
pPyCAe KOHCTUTYLIMOHHBIX IIpeoOpa30BaHuM, XapaKTePHBIX AAS MHOTHX He-
3@BUCUMBIX roCcypapcTB BocTouHOoM EBponbl. OHO COIPOBOXXAAAOCE OP-
MHPOBAHMEM HOBBIX KOHCTUTYIIUOHHBIX MAEH, BOCIIPOU3BEAEHUEM OCHOBO-
IIOAQTAIOIIUX HOPM MEKAYHApPOAHOTO IIpaBa, HANPABAEHHBIX Ha 3allUTY
IpaB U CBOOOA YeAOBEeKa, U APYTUMM IPOI'PECCUBHBIMU HOBALUSMU.

Pgp aBTOpOB NpH aHaAW3e KOHCTUTYLMU 3anajpHoON um BocrouHoit EBpomnsl,
AOCTATOUYHO YacCTO IPUXOAAT K BBIBOAY O PeLeNIIUN 3alaAHbIX IIPAaBOBBIX
npen. Hanpumep, npodeccop noautororuu PoGepr Illapaet, mccaepysa
KOHCTUTYLIUIO OAHOU M3 BOCTOYHOEBPONENCKHX CTpaH, CUYUTAET, YTO OHa
ABASIETCSl "KOHCTUTYIIMOHHBEIM 3KBUBAAEHTOM €BPOIIENCKOro a3polyca, Co-
OpaHHOTO W3 AeTaAel, U3rOTOBAEHHBIX B HECKOABKUX CTpaHax''.

Ha Mot B3rAsSiA, TaKOM IOAXOA He YUUTHIBaeT HallMOHAAbHBIE TPAAUIIUM Ka-
SKAOTO HapOA@, MCTOPHUIO PA3BUTHS €ro TOCYAAPCTBEHHOCTH, KOTOpas 3a
IIepuop CBOETO CYIIEeCTBOBAaHUS yJKe IBITaAaCh BOTAOTHUTBH (YAQUHO AMOO
HEYAQUHO) CXOXKHMe MOAXOABI U TMPUHITUIIEI PA3BUTHUS YeAOBEKa, 00IIecTBa
U TOCYAQpCTBa.

Kacasace mporecca paclpoOCTpaHEHUsT HUAEU, CYyKACHUM U IIOHATUHU, MPO-
deccop Buktop OCATHIHBCKUN OTMEYaeT, UTO OHU IIOSBASIOTCSI B KaKOM-
TO MeCTe U B KaKOe-TO BpeMsd, IePeMeIIaoTCsa 10 HeIIpeACKa3yeMBIM Map-
HIpyTaM B APYyTHMe MeCTa; 3a4acTyl0 OHM OTBEepraioTCs, HO MHOTAQ@ MOTYT
OBITh IIPUHATHL U Ad’Ke MCIOAB30BaHEL TaK, paccMaTpUBas HCXOAHYIO
HUAEI0 KOHCTUTYILIMOHAaAM3Ma, B. OCATHIHBCKUU IIPOCAEKUBAET, YTO B pas-
HBIX CTPaHax OHa BhI3bIBAAA PA3AUMYHOE MOHUMAHWE U TOABKO CETOAHS 3a-
napHag EBporma >KUBeT B paMKaxX KOHCTUTYIIMOHHOTO PEKUMa, CXOKETo C
aMepUKaHCKOU cucreMor. OAHAKO 3TO, KaK KOHCTATUPYET OH, SBUAOCH pe-

! Hlapaem P. TloAMTHYECKHE TPAHCTIAGHTAIIMY U IOAUTHYECKHAE MYTAITUN: PEIeNIUs KOH-
CTUTYIIMOHHOTO IIpaBa B Poccum u B HOBBIX He3aBHCUMEIX TocyAapcTBax // KoHcTury-
IIMOHHOE ITPaBO: BOCTOUHOEBpoOIelickoe ob6o3penue. 1999., Ne 2. - C. 18.
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3YABTATOM CAMOCTOSITEABHOTO Pa3BUTHSA, B IIpoljecce Kotoporo EBpora, B
KOHIle KOHIIOB, BOCIIPUHSAAQ IPUHIIUIIL], CYIeCTBOBABIINE Ha IIPOTSI)KEHUHU
AByxcoT AeT. Kpome Toro, B. OCATBIHBCKMI CUMTAET, YTO CXO’KECTb TeX
VAU HUHBIX TIOAOKEHHHN caMa Io cebe He O03HayvaeT, YTO OHU ObIAU 3aUMCT-
BOBaHHBI. Aa’ke B chepe KOHCTUTYIIUOHHBIX IIPaB, TA€ OOBIYHO 3aKPENASIIOT-
Ccs Me>XKAYHapOAHBIe CTAHAAPTHL, MOI'YT OBITh BHIIBA€HBI 3HAUUTEABHEBIE OT-
AWYMS, B pPaMKax KOTOPBHIX pa3paboTUMKaMHU YTBEP>KAQIOTCS YHUKAAbHEIE
OCOOEHHOCTH UX TOCYAAPCTB. BHUMaATeABHBIM aHAAW3 KOHCTUTYLUM IIOKA-
3bIBAET MHO>KECTBO MEAKUX Pa3AMUMU B ITOAOKEHUSX, KOTOphIe, Ha Iep-
BBIM B3TASIA, K&KYTCS CXOXKUMM?,

[Tpodeccop lapkmeB I''A. B OTHOIIIEHUU COAEpP>KaHUS pPoccUMckor KoH-
CTUTYLIUX OOOCHOBAHHO OTMETHA, YTO HOBBle KOHCTUTYLIMOHHBIE ITPUHII-
Bl He HaB43aHBI Poccrvu U He pellMIIUPOBAHEL €10, & BBICTPAAAHEL U SBAS-
IOTCA IAOAOM OIIMOOK U O3apeHWU MHOTHX IIOKOAEHUMN POCCUIH’.

Apyrue aBTOPBI C TPYAOM YXOAAT OT CTEPEOTHNA CAOKUBIIETOCS MHEHUSI
O pellennuy 3alapHoro npasa B Bocrounyro Esponry. Hanpumep, B.B. I'lac-
TYXOB CUUTAET, YTO 3aUMCTBOBAHHBIN KOHCTUTYLITUOHAAU3M — 3TO POCCHUM-
CKasl IIOAUTHYECKas pearbHOCTh. B TO JKe BpeMsd OH OTMedaeT, YTO KOHCTU-
TYIIMOHAAM3M B Poccum CylecTByeT KakK UCTOPUYECKOE SIBAEHUE, a B 4ac-
T OTHOLIEHUN MeXXAY WHAUBHAOM U OOIECTBOM POCCHUMCKAasA IIMBUAM3A-
uug IpuOAu3uAach K 3amnapHoi. boaee Toro, B.B. IlacTyxoB paspeasier
MHeHHe B. LleiMOypckoro o TtoM, uro Poccus m 3amnap NPEeACTaBASIOT CO-
OOl mpuMep pa3BUTHUS MapPHBIX, MAPAAAEABHO Pa3BUBAIOIIMXCS IIMBUAU3A-
1M, oOpa3yloluX BMeCTe eAUHYIO CUCTEMY®.

[TpuBepeHHBIE AOBOABI MOJKHO C IIOAHBIM OCHOBAHHWEM OTHeCTU U K Pec-
nyoauke beaapych. [lpoiiecc oOcy>kKaeHM ITpoeKTa 6eropycckor KoHcTu-
Tyuuu 1994 ropa CBUAETEABCTBYET, YTO OH He OBIA MEXAaHUCTUYEH. MHOro-
UHCAEHHBIE IPEANOKEHUS I'PA’KAQH, OOILIECTBEHHBIX OPraHU3alui, TPYAO-
BBIX KOAEKTUBOB, IIOCTYIAIOIINE B aapec pPa3dpabOTYNKOB IIPOEKTa, aHAAN3
HUCTOPUM pa3BuUTHUSA berapycu CBHUAETEABCTBYIOT, YTO HOBBIE IIPHOPUTETHL
He OBIAU HaBsi3aHBI uM3BHe. OHU CcO3peAu B OOlIeCcTBe, Kak B JKUBOM, pas-
BHUBAIOIIEMCS OpraHu3Me, SBAIAUCH YAaCThIO €r0 CTaHOBAeHUd. B cBA3mM C
5THUM IIOHSATEH W BBIBOA, KOTOPBIM CAEAAH B IIPEAMCAOBUU K TeKCTy KoH-
ctutynuu. B HeM oTpaskeHo, uto OcHoBHOU 3akoH Pecnybauku Beaapych
OCHOBBIBAETCS Ha MHOTOBEKOBOU MCTOPHUM PA3BUTUSA OEAOPYCCKOM T'OCy-
AAPCTBEHHOCTH.

2 Ocsmpinbckuil B. TlapapOKChl KOHCTUTYIMOHHOTO 3aUMCTBOBaHUsI // CpaBHUTEABLHOE
KOHCTUTYyIIMOHHOe ob0o3penue. 2004. - Ne 3. - C. 53—67.

3 F'agxuer IA. Bepenue B "CpaBHUTEABHOE KOHCTUTYIIMOHHOE o6o3penue” // Cpas
HUTEeABHOE KOHCTUTYIIHOHHOe o6o3penue. 2004. - Ne 3. - C. 9.

* [Macmyxos B.B. Poccus Ha KOHCTUTYIIMOHHOM TepekpecTKe // KOHCTHTynus Kak dak
TOP COIIMAABHBIX U3MeHeHuu. - M., 1999. - C. 5 — 14.



3acAyra eBpOIeMCKOTO IIPaBa, Ha MOM B3TASIA, 3aKAIOYAETCS B TOM, YTO U3
Pa3pO3HEHHBIX IIPABOBBIX KOHCTPYKIUM ObIAA CO3AAHA AEMCTBYIOIAA Npa-
BOBas MOAEAb, obeclieunBalolllasi AMHAMUKY pa3BUTUSL OOLleCcTBa U TI'OCy-
AAPCTBA B OIIPEAEAEHHBIM UCTOPUUYECKUN IIEPHUOA.

AOCTaTOYHO 4YACTO IOIBASIOTCS NyOAMKAIUM OO0 HUCKAIOUUTEABHO 3allaj-
HOM MEHTAAMTEeTEe AUYHOCTH, CIOCOOHOM BOIIAOTUTH KOHIIEIITUIO AeMOKpa-
TUYECKOTO COIMAABHOTO IMPAaBOBOTO TOCYAAPCTBa. M3BeCTHO BBICKa3bIBa-
Hue P. Kunamnra o ToM, 4TO 3alap, eCcTh 3allaj, BOCTOK €CTh BOCTOK, a BMe-
CTe UM HUKOTrA@ He couTuch. OAHAKO TaKOe IIPOTUBOIIOCTABAEHHE YXOAUT
B IIPOIIAOeE. AXTUBHEIC IIponecCcbel B3AMMOIIDOHUMKHOBEHUSA KYABTYD, MU-
rpanusi HaCeAeHUs ITOKa3aAHd, UYTO AIOAU PA3AMYHBIX HAIIMOHAABHOCTEW U
OBeTa KOXHKW He TOABKO IIPUEMAIOT HOBYIO MOAEADB FOCYAapCTBa, HO U ak-
TUBHO Y‘-IaCTBYIOT B ee peaAanu3alu. B uncae Takux AUl 1 OMUI'PAHTEI, 3a-
HUMAIIWe BBICOKME TocypapcTBeHHBIe AOAKHOCTH B CILIA, Kanape u
APYTHX TOCyAapCTBax.

ITpodeccop npaBa YHuBepcurera r. TopoHTOo KeHT Pou oTMeuaeT, 4TO pAe-
MOKpaTHUYeCKUe UAEU IIPUXOAAT KaK C 3allajd, Tak U ¢ BocToka. Mccaepys
BOIIPOCHEI OOPLEOBI C TEPPOPH3MOM B YCAOBUSX IIPABOBOI'O I'OCYAAPCTBa, OH
KOHCTAQTUPYET, YTO AIOOBIE NAAIO3HWHM O TaK HA3bIBAEMBIX a3MaTCKUX IIeHHO-
CTSX PacCHINAlOTCS B IIpax, KorAa ['OHKOHT OKa3hIBAeTCsI B COCTOSTHUM IIpe-
AOCTaBUTHL OOABIIIEe IIPOIIECCYAAbHBIX TI'apaHTUM TeM, KOro O(HUIUaAbHEIE
BAQCTHU IIPEAAATAIOT BKAIOUUTH B CIIMCKHU IIPEACTABASIIOUIVUX YIpo3y 0e30-
IIaCHOCTH, YeM TaKue 3allapAHble AeMOKpaTuu, Kak Kanapa. Eite 6oaee 3Ha-
MeHaTEeAbBHBIM SIBASIETCSI TO, UTO HapopA ['OHKOHTa CMOT BOCHPENSITCTBOBATH
NIPUHATHUIO 3aKOHOIpPOeKTa O 06e30MacHOCTH IIOCPEACTBOM MAaCIHITaOHBIX
opoTecToB, B TO BpeMd Kak B CoepuHeHHEBIX llltatax, CoepamHeHHOM Ko-
poreBcTBe U KaHape aHTUTEPPOPUCTHUUECKUE 3aKOHBI OBIAM IIOCHEITHO
ITPOBEAEHBI Uepe3 MapAaMeHTHl BCETO Yepe3 HEeCKOABKO MecCSIleB MOCAEe CO-
ObpiTu# 11 ceHTAOps. 3allapHble AeMOKPATHUM OKa3aAuCh 60oAee CKAOHHBIMU
K TI[aHWKEe U HAaAOXKEHUIO OTPaHUYEeHUU KaK Ha AeSATEABHOCTH aCCOITMAIlny,
TaK W Ha MeXaHW3M CYAOIPOM3BOACTBE, 4eM VHpoHe3ws u ['OHKOHT —
CTpPaHbl, KOTOPEIE OOPIOTCA 3a A€MOKPATHIO, CTAAKMBASACH IIPU 3TOM C YI-
po3aMu 0e30MaCHOCTH, KaK MUHUMYM TaKUMU >Ke Cepbe3HBIMHU, KakK Te, C
KOTOPBIMM CTAaAKHMBAIOTCS 3allapHble AeMoKpaThu. CpaBHUTEABHOe H3yde-
HUe uUMerolelica “HPopMaluud 0 AG@HHBIM BOIIPOCaAM HE TOABKO AOAKHO
MTOAOKHUTH KOHEIT YIIPOIIIeHHBIM CTEPEOTHUIIaM 00 aBTOPUTAPHBIX a3UaTCKUX
IIEHHOCTAX U AUOeparbHBIX 3allaAHBIX IIEHHOCTSAX, HO TaK)Ke ITOKa3bIBaeT,
UTO TIpUMEphl Hamboaee BAOXHOBEHHOM 3alllUThI AEMOKPATUYECKUX HAea-
AOB nocAe coObrtui 11 cenTabps 2003 r. MOryT IpuXOAUTE ¢ BocToKa, a He
c 3amapa’.

> Pou K. AHTATEppOpHU3M W BOMHCTBYIOIIAsl AeMOKpaTusi // CpaBHUTEAbHOE KOHCTHUTY-
nuoHHOe obo3peHue. 2004. Ne 3. C. 28.
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"Pa3BuTHe 4eAOBEUECTBA BEAET K IIOCTPOEHUIO MOAEAU A€MOKPATHUYeCKOIo
rOCyAapCTBa, OCHOBAHHOI'O Ha €AWHBIX NIPUHIMIIAX U IIOAXOAAX'", - IHCaA B
Havanre XX BeKa M3BECTHBIM MHAUNCKUN MBICAUTEAB LlIpu AypoOunpo. OH
OTMedYaA, 9YTO AEMOKPATUUECKOE IOCYAAPCTBO OYAET CTPEMUTHCSA K €AWHCT-
BY U €AMHOOOpa3Hnio, IOCKOABKY B OCHOBE €r0 AeXKaT eAUHbIe U Pa3yMHBIe
IPUHLIMIIBL, PAJMOHAABHBIN MOPSAOK M COBEPIIEHCTBOBAHUE pa3BHBAIOIIle-
rocss OOIIECTBE, OCYILILECTBASIOLIETO COOCTBEHHOE PYKOBOACTBO®.

B KpaTkoM AOKAGAe He NIPEACTABASIETCS BO3MOJKHBIM MCYEpIIBIBAIOIle OC-
BeTUTH NPABOBYIO IIOAEMHKY [0 paccMaTpuUBaeMoOMy BoIpocy. B c¢Bsa3u c
5THUM MHEe OBl XOTEAOCH OCTAHOBUTHCS TOABKO Ha OAHOU U3 IIPOOAEM, KOTO-
pas 3BYYUT yallle BCEro U Ha IePBBLIM B3TASAA Ka)KETCS CaMOM OYEBUAHOU.
[TpoBOASL CPABHUTEABHBIM aHAAWU3 KOHCTUTYLIAM 3aIIaAHBIX CTPaH, a TakKe
Beaapycu u Poccum, OCHOBHOe pa3anume Me>XAY HUMH aBTOPHI BUAAT, KakK
IIPaBUAO, B HecoOAropeHUH B KoHcTuTynusax beaapycu u Poccum npuHIu-
Ila pa3peAeHUsl BAACTEM, B AOMUHMPOBAHUU HUCIIOAHUTEABHOM BAacTU. Ha
MOM B3TAfIA, IIPEAYCMOTPEHHAd B HAIIMX KOHCTUTYIIMAX IJeAb IIOCTPOEHUSI
AEMOKPATHYeCKOr0 COLMAABHOI'O IIPABOBOIO T'OCYAAPCTBA HE MCKAIOYAET
3Ty OCOOEHHOCTB B IIEPUOA SKOHOMHYECKUX U UHBIX TPYAHOCTEH, TpeOyIo-
WX KOHIIEHTPALIMU BAACTH. DTO CBUAETEABCTBYET TOABKO O KM3HECIIOCO0-
HOCTHA CaMOM KOHCTPYKIMHU AEMOKPATHUYECKOI'0 COIJMAABHOTO IIPAaBOBOI'O
rOCYAApPCTBA, HNPOBO3TAAILIEHHOIO B YKA3aHHBIX KOHCTHTYIMAX, KOTOpPas
IIO3BOASIET IIO3TAIHO OOECIEeYUTh TPAHCPOPMAIMIO TOTAAUTAPHOIO T'OCY-
AAPCTBA B AeMOKpaThdeckoe. He oTpunaioT 3Toro u 3alapHble KOHCTUTY-
IIMOHAAUCTHI.

B wactHOCTH, PobepT LllapaeT TPUBOAUT MHEHUE M3BECTHOTO HEMEITKOTO
CIIEIIVMAANCTa B OOAACTH KOHCTUTYIIMOHAAM3MA AJKOIA XEeAAMaH O HeoOXo-
AUMOCTH OCYIIECTBAEHHSI B HOBBIX HE3aBUCUMEIX I'OCYAAPCTBAX 'yMepeH-
HOUM aBTOPUTAPHOMN CHCTEMBI C AOMUHUDPYVIOIEW NTPE3UAEHTCKOMN BAa-
CTBIO", IIOCKOABKY OHA CIIOCOOCTBOBaAa Obl 5KOHOMUYECKOM CTaOUABHOCTH
B IIEPEXOAHBIN TTEPUOA, M B CBSI3U C 3TUM - PA3BUTHUIO MOAUTUYECKOU Ae-
MOKpaTHuu’.

[Toxos>kel TOUKYM 3peHUs NpUAep RUBaeTcd npodeccop A.H. MeaytieBcKui.
A1000M peXkuM, - OTMedaeT OH, - OOBEKTUBHO MOCTABAEH IIepep HeOOXOAU-
MOCTBIO OCYIIIECTBAEHUSI Kypca Ha MOAEPHHU3AINIO cTpaHbl. [T0BCIOAY B MU-
pe 9TU IIPOIeCChl BEAYT K POCTY 3HaUEHMSI NCIIOAHUTEABHOMN BAACTU U, B W3-
BECTHOM CMBLICAE - aBTOPUTAPU3MY (€CAW IIOHMMATL II0A HUM POCT CaMo-
CTOSITEeABHOCTH ¥ HE3aBUCHUMOCTH CTPYKTYP BAACTH, IPUHUMAIOIINX perre-
Hus). [TpuHIIMNINAABRHOE 3HaueHWe HMMeeT He OlleHKa 5TOM TeHAEHITUH, a
dOpMEI ¥ TEeXHHKa €€ BhIPpa’KeHUs. PellaroniuM KpUTepHueM OI[eHKU PEeXKU-
Ma SIBASIeTCSI ero OTHOIIeHUe K IIpaBy - IIPOBEAEHNE MOAEPHM3AllUuU B IIpa-

® IlIpu Aypo6ungo. Vinear ueroBedeckoro epmncrsa. CI16, 1998. - C. 285.

" Illapaem P. Yka3. pabora. - C. 18



BOBBIX MAUM HEINPaBOBBIX (pOpMax, C COXpaHeHNeM KOHCTUTYIITMOHHOM AeTH-
TUMHOCTHM BAACTH WAU C ee ITOCTOSTHHBIMM pa3pbiBaMH (Kak ObIAO B Poccuu
AO Hacrodllero BpeMenu). Minaue roesopsd, - peaaer BeiBopA A.H. Mepyiies-
CKUH, - AeMOKPaTUUYECKNM aBTOPUTAPU3M HE AOAKEH 3BOAIOIMOHUPOBATH B
QHTUIIPABOBYIO CUCTEMY OOHANIAPTHUCTKOTO THUIIA UAM PEXXUM Upe3BBIYaliHoO-
ro HOoAOKeHUs. [TpOoTUBOCTOSATH 3TOMY MOXKeT (POPMUPOBaHHE UHCTUTYTOB
Irpa’kpA@HCKOTO OOIIecTBa U IIPaBOBOTO T'OCYAAPCTBA - CUCTeMa He3aBUCUMO-
ro OOIIECTBEHHOTO KOHTPOAS 3a BAACThIO, TAPAHTUM YECTHBIX BHIOOPOB,
dopMUPOBaHMS TPABOBOM Oa3bl AeSITEABHOCTH OU3HECa, CPeACTB MacCOBOM
uHdopMaIiy, ObIeCTBeHHBIX OPTraHU3alluil M MOAUTUYECKUX IapTUuiu, Ae-
MOKpAaTH3alus CypeOHOU CUCTEMBI U aAMUHUCTpAIUn®.

Ha Mo B3ragp, K 3TOMY CAE€AOBAAO OBl AOOAGBUTH AOBOA O BA’KHOW POAH,
KOTOPYIO MTpAIOT B 3alllUTe HOPM OCHOBHOIO 3aKOHA KOHCTUTYIIMOHHEIE
cypbl. Takag nmosunusa npaBoMepHa U Ang Korcturynmonuoro Cyaa Pec-
nyoanku beaapych. HeszaBucuMBIE COIIMOAOTHMYECKHME OIIPOCHI MOKAa3bIBa-
IOT, YTO HaceAeHHe BBEICOKO OIIeHWBAET ero AeSITEeAbLHOCTDH II0 3alluTe IIpaB
U CBOOOA TPa’kpAaH CpPeAr APYTHX I'OCYAQPCTBEHHBIX OPraHOB.

E>xeropno KoucturynuonHbM Cyp NpuHUMaeT OKOAO S0 pelleHuM B pas-
AMYHEBEIX Cchepax mpasa. CBoumMu pemreHusaMu KoHCTUTynHOHHBIM Cyp yT-
BEP)KAGET B IIPABOTBOPYECKOU U IIPABONPUMEHUTEABHOM AeSATEABHOCTHU
BEPXOBEHCTBO IIPUHIIUIIOB ¥ HOPM IIPABOBOI'0 AeMOKPATUYECKOI'0 COILUAAb-
HOT'O I'OCYAQPCTBa, COAENCTBYET COBEPIIEHCTBOBAHMIO HAIIMOHAABHOM Ipa-
BOBOU CHCTEMBI U €e OTAEABHBIX OTPAacCAeM, Pa3dBUTHIO IIPABOBOM HAEOAO-
TUM U NIPaBOBOIO cO3HaHUA. OCHOBOM AeATEABHOCTH KOHCTUTYIIMOHHOI'O
Cyaa Hapsapy ¢ Korcrurynuent PecnybAauku beaapychb SBASIOTCS MeKAyHAa-
poaHble IpaBoBHle akTHL. CraTba 8 Koncturynuum PecniyOaukm Beaapychb
mpepycMaTpuBaeT, uTo PecnyOaukm Beaapychk DIpuM3HaeT NPUOPUTET OO-
LIeNPU3HAHHBIX IIPUHIIUIIOB MEXAYHAPOAHOTO IIpaBa U 0OeCIleumBaeT CO-
OTBETCTBHE MM 3aKOHOAATeAbCTBA. B pelteHusx KoHcturynmonHoro Cyaa,
OPUHATHIX B Iepuop ¢ 1997 r. no uronas 2005 r., umeroTcss 84 CCHIAKH Ha
BceoO11yro pekaapanyuio IIpaB 4eAoBeKa, MeXAyHapOAHBIE MTAKTHL O Tpak-
MAHCKUX U IIOAMTHYECKUX IIPABaX, a TaKKe 00 3KOHOMUYECKUX, COLUAAB-
HBIX U KyABTYPHEIX IIpaBax, KoHBeHIUN O IIpaBax peOeHKa U o craryce Oe-
JKEHIla, @ TaK)Ke Ha ApyThe Me>KAYHapOAHO-IIPABOBLIE aKTHI.

[TpuHuMasa pelleHus MO CAOKHBIM BOIIPOCAM, CBSI3@HHBIM CO CIIOPHBIMU
CUTyalJUsIMU B IIEPUOA BEIOOPOB, MEXKAY IIPAaBUTEABCTBOM U IPOQCOI03aMH,
u Ap., KorctutynuonHusiii Cyp o0eclieunBaeT UX pelleHre B IIPAaBOBOM IIO-
A€, TeM CaMBIM 3aKAAABIBasi OCHOBEI IPAaBOBOI'O I'OCYAAPCTBa, CO3AaBasi CTa-
OUABHOCTB B oOIlecTBe. Tak, B nmepuop BEIOOPOB IIpesupenTta PecriyOanku
Beaapyck MHUIIMATUBHAA T'PyIIla TPa’XpaH B KauecTBe KaHAWAATa B [lpe-

8 Megywesckuii A.H. CpaBHUTeAbHOE KOHCTUTYIIHOHHOE IIPABO U ITOAUTHYECKHe MHCTHU-
TyTHL - M., 2002. - C. 239-240.
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3UAEHTHL BEIABUHYAA OAHOTO U3 AMAepoB onno3unuu - 3.C. ITo3Hgka. Llen-
TpaAbHass komuccus PecnyOanku Beaapych 10 BBEIOOpAM U IIPOBEAECHUIO
pecnyOAMKaHCKUX pedepeHAYyMOB oOpaTtuaachk B KoncturynuoHnubin Cya ¢
IIPOCBOOU BBICKA3aTh MIPABOBYIO MO3UIIMIO OTHOCUTEABHO IOHATHSA ''Tpark-
AaHUH PecnyOAavku Beaapych, MOCTOSHHO IIPOJKUBAIOIIUN B PecnyOauke
Beaapycp", ucnoassyemoro B cratbe 80 KoHcTuTyuu, nOCKOABKY 3.C.
[To3ugak B TOT nepuop npoykuBar B PecniyOauke Tloaellla u oOpaTUAcd C
IpoCckOOM O NMOoAydeHHHM yOeskuma. B pemenun KoncrurynuonHoro Cyaa
OTMEYEHO, 4TO, OLIEHUBAs ACUCTBUTEABHBIE WAV MHUMBIE OCHOBAHUS AAS
oOpamteHus 3.C. Tlo3HaKa ¢ NpOCBOOM O IOAYYEHMH yOe’KHIlla B APYTou
cTpaHe, Cya UCXOAWT U3 TOTO, YTO PErUCTpaIusa YKa3aHHOW NHUITMATUBHON
IPyHIBl IO BHIABMJKEHHMIO YKA3aHHOTO AWIA KAHAMAATOM B [Ipe3mpeHTH
PecnnyOauku beaapyck OyAeT CBUAETEABCTBOBATE O AOOPOU BOAE TOCYAAp-
CTBa KaK IIPABOBOTO U AEMOKPATUUECKOTO, €T0 CTPEMAEHUU YKPEIAATH yC-
TOU HAPOAOBAACTHSL U JKeAGHUU IIPOBECTU CBOOOAHBIE U CIIPABEAAVBEIE BbI-
OOpBI, pellast BOIIPOCH], PYKOBOACTBYSICh HOPMAaMU MEKAYHApPOAHOTO IIpa-
Ba, HAIIPAaBAEHHBIM Ha oOeclleyeHre U 3allUTy OCHOBOIIOAATAIOIIUX IIPaB U
CcBOOOA, YeAOBeKa M rpakpaHnHa. KonctutynuoHHel Cyp yKasaa B pellle-
HHUU, YTO UMEIOTCSI IPaBOBble OCHOBAHMSA AAS PErUCTPAlU AQHHOW WHU-
IIMATUBHOW I'DYIIIIEL.

KordaukT mexpy IlpaButeabcTBOM U npodpcoro3amMu beaapycu BO3HUK B
CBS3U C IIPOLIEAYPOM YIIAAQTHEL NPO(QCOIO3HBIX B3HOCOB. B rocypapcrBax
osiBiIero Coro3a CCP oHU yAep>KMBAAUCH U3 3apabOTHOM MTAATH pabOTHU-
Ka U MEePEeuruCASIAUCH Ha cueT npodcoio3a. M3 mocranosaenus [IpaBUTEAD-
cTBa OT 14 pekabpsa 2001 r. Ne 1804 “O mepax Mo 3aluTe IIPaB YAEHOB IIPO-
beCCHOHAABHBIX COIO30B" CAEAOBAAO, YTO B3HOCHI AOAKHBI BBEIIIAQUHUBATH-
cs paOOTHUKOM — YAEHOM NPO(ECCUOHAABHOTO COI03a AMYHO, MUHYS OyX-
raateputo npepnpuatud. B Koncturynuonusil Cya IOCTYIIMAM MHOT'OYMC-
AeHHBIe oOpallleHus: KomMuccum no npaBaM 4eAOBeKa, HAIJMOHAABHBIM OT-
HOIIIEHUSIM U CPEACTBaM MaccoBoM mHopMaluu [laraTel IpepCTaBUTEAEN
Hanuonansnoro Cobpanust Pecniyoauku Beaapych, Oepepanuu mpodcoro-
30B OEAOPYCCKOM, OOAACTHBIX, PAiOHHBIX OPTaHM3alui IpodCO030B, YAe-
HOB NIPO(COIO30B HMPEANPUATHN M OpraHm3anuil. B HUX OTMedanoch, 4TO
peiieHre [TpaBUTEABCTBA CTAAO CEPLE3HBIM IIPENITCTBUEM AAS BBIIIOAHE-
HUg IpoCcoro3aMu CBOUX YCTaBHBIX IleAell U 3apau. B cBoeM pellleHUU
KouctutynuonHe Cyp NPHU3HAA, YTO HE UCKAIOYAETCS IIPaBa PaOOTHUKOB
- YAEHOB IIpO(pCoI03a, KOTOPHIM 3apIlAaTa IepedrucAsieTcss Ha cueTa B OaH-
KOBCKUX VUYPeXXAEHUSAX, AeAdTh NOopydeHUsT OaHKaM O IepeuylCcAeHUU
IPO(COIO3HBIX B3HOCOB B O€3HAANYHOM ITOPIAKE Ha cdeTa MPOCOIO3HBIX
OpraHu3alui, Kak 3TO IPEeAyCMOTPeHO B cTaThkax 198 - 210 BaHKOBCKOTrO
Kopekca Pecniyoamku Beaapych. KoHctutyiuonHbIM Cya TakyXe TPU3HAA,
4To IOAXOA IIpaBUTEABCTBA He SABAIETCA ONTUMAABHBIM U HYKAQETCId B
YCOBEpPIIeHCTBOBAHUU. B I1eAsiX pa3sBUTUSA COLIMAABHOTO IIapTHEPCTB, rap-



MOHUWYHBIX TPYAOBBIX OTHOLIeHUNW KOHCTUTYIIMOHHBIN Cya TIPEANOSKHA
[TpaBUTEABCTBY PACCMOTPETH BOIPOC O COBEPIIEHCTBOBAHUU 3aKOHOAQA-
TEeAbCTBA, Kacalolllerocsi MexXaHu3Ma MepeyucAeHUs MPOJCOI03HBIX B3HO-
COB, B TOM UYHCA€ M IPU 3aKAIOUEHUU ['‘eHeparbHOTO COTAAUIEHUS MEKAY
[TpaBUTEABCTBOM, PECIHYOAMKAHCKUMH OOBEAVHEHUSIMU HAHUMATEAeH U
nIpodCcor030B. B IPUHATOM MOCAEe 3TOTO MOCTAaHOBAeHUU [IpaBUTEABCTBO
IPEeAyCMOTPEAO BO3MOKHOCTD YAEP KaHUA M3 3apab0THOU NAATHI PabOTHU-
KOB II0 MeCTy PabOTHI YUAEHCKUX IIPOJPCOIO3HBIX B3HOCOB AAS IIPOU3BOACT-
Ba Oe3HAAMYHBIX PACUeTOB II0 MX MHMCHBMEHHOMY 3asBAEHHUIO.

YKa3aHHBIEe BEHIIIIE U APYI‘I/IG IIPUMEPHBI IMO3BOAAIOT CAEAATH BBIBOA O TOM,
YTO MeXaHN3M paBHOBeCHs B OOIECTBe, CTaBsIleM CBOEM IeABIO CYIEeCT-
BEHHBIE AeMOKpaTUIecKue nmpeobpa3oBaHNs BO MHOTOM 3aBUCUT U OT KoOH-
cTuTyuuoHHoro Cyaa.

HpaBOBOQ roCypapCTBO IIpEAyCMATpUBAE€T HEe TOABKO 00s13aHHOCTH COOATIO-
AE€HUA KOHCTI/ITYLH/II/I 1 3aKOHOB, HO N HMCIIOAB30OBaHHE HX IIOTEHIIHAAA ANA
Pa3BUTHUA O6U_IeCTBa 1 rocypapcCTsa. B psAAe CTPAaH MBI Ha6AIOAaeM cTabUAb-
HOCTb KOHCTUTYIHWOHHBIX AKTOB, IIPUHATBIX HAMHOI'O pAdHee. Oun IIPOAOA-
JKarmoT AeﬁCTBOBaTB " B YCAOBUSIX PA3BUTUSI HOBBIX O6H_IeCTBeHHBIX OTHO-
HIeHUH, CTPpEMUTEABHOT'O TEXHMYECKOTI'O IIporpecca “ T.II.

Takue >Xe TeHAEHIIMU IPOCAEKUBAIOTCA U B PecniyOanke Beaapych. 3akoH
"O KoucturynuonaoM Cyae PecniyOanku beaapych' He IpepycMaTpyUBaeT
B KaueCcTBe AMIl, MMEKOIINX IIPaBO Ha oOpameHHe B KOHCTUTYIMOHHBIN
Cya, rpaxxpaH beaapycu.

B To >Xe BpeMs M3 4YACTU 4YEeTBEpPTOM cTaThbu 122 KOHCTHUTYIIUU CAEAYeET,
yTO pelleHuss MeCTHBEIX COBETOB AEIYTaTOB, UCIIOAHUTEABHBIX U paclopsi-
AUTEABHBIX OPTaHOB, OIPAHWYMBAIOIINX MAKW HApYyLIAIOIIUX IIpaBa, CBOOO-
ABl ¥ 3aKOHHBIE MHTEPECHl TPakAaH, @ TaKyKe B MHBIX NPEAYCMOTPEHHBIX
3aKOHOAATEABCTBOM CAYYaSIX MOTYT OBITh OO’KaAOBaHBI B CYA€OHOM IOPSIA-
Ke. B cBS3M C TeM, UTO KOHTPOAb 3a KOHCTUTYIIUOHHOCTBIO HOPMATHUBHEIX
aKTOB B T'OCYAAPCTBe BO3AOKeH Ha KoHcTuTynnoHHBIN CyA (4acThb nepBasd
cratbu 116 KoHcTHUTYynUM), paCCMOTpPEHNUE TaKWX OOpalleHUU Ipa>kpaH U
opranusanuii craro obg3anHocTbio Cyaa. B mepuop ¢ 2002 r. o oKTI0ph
2005 r. KoHcTuTynmoHHEIM CyaOM paccMOTpeHO 33 Takux oOpallleHus.
OHU KacaAauCh Ba’KHBIX AASL IPA’KAQH BOIIPOCOB: YIIAQTHEL MECTHBIX HAaAOTOB
U cOOpOB, IIpUAAHUA OOPATHOM CHUABI pellleHUusM MeCTHBIX COBETOB, B3U-
MaHMA NAAQTHl 3@ PETrUCTPAlUI0 MHOCTPAHHBIX I'Pa>XAaH U AMI, O0e3 Tpak-
MAHCTBAa, ITIOPsAKA IIpHeMa I'pa*kpaH U Apyrux. Kak npaBuAo, Bce pellleHUs
Koncturynuonaoro Cyaa UCIIOAHEHEI AUOO HAaXOAATCS B IIPOIlecce HCIIOA-
HeHuda. MHorpa pake sanpoc KoucrurynumonHoro Cypa O HOAYYEHHH Ka-
KUX-AMOO MaTepuarOB U3 OPraHOB MECTHOI'O CaMOYIIPaBAEHUS SIBASIETCS
NIPUYMHOU AAST BHECEHHS COOTBETCTBYIOLIMX HM3MeHEeHUN B HOpPMaTHUBHEIE
IIPaBOBLIE AKTHI.
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OAHaAKO cAepyeT KOHCTATMPOBATh HaAWMUYMe He TOABKO AOCTUJKEHHM, HO U
TpyaHOCTEN. ['ocypapcTBeHHBIE OPTAHEL, CYABL, APYT'H€e OPraHbl, YIOAHOMO-
YeHHBIE Ha BHeCEeHUe IIpeproskeHud B KoHcTuTynmoHHbs CyA, peAKO pea-
AU3YIOT CBOE IIPABO, HECMOTPS Ha CYIIeCTBOBAHHWE MHOIHUX IIPOTHUBOPEUYMNU
U WHBIX HEAOCTATKOB B aKTaX 3aKOHOAATEAbCTBAa. Ha 3Tu oOCcTOgTeAbCTBa
KoucturynuonHseii Cya HeOAHOKpPATHO oOpaiar BHUMaHUue [Ipe3naeHTa,
[TaparaMeHTa, APYTHX I'OCYAAPCTBEHHBIX OPTaHOB B €KETOAHBIX ITOCAQHUIX
O COCTOSSHUM KOHCTHUTYLIMOHHOM 3aKOHHOCTH B PecnybOamke Dbeaapycs.
BMecTe ¢ TeM ODPOMCXOAUT MPOIleCC M3MEeHEeHUd MPAaBOCO3HAHUA IPa’kAaH,
CAYJKAIllUX M PYKOBOAUTEAEN IOCYAAPCTBEHHOTO alllapara, KOTOphle yallle
oOpamarorca K HopMaM KOHCTUTynMM, BUAAT IO3UTHUBHYIO pOoAb KoHCTH-
TynuoHHOro CyaAa B HaAaKMBAHUU IIPABOBOTO IIOAXOAA IIPHU pa3pelleHuu
BO3HUKAIOIIUX IIPOOAEM.

SUMMARY

Adoption of the Constitution of the Republic of Belarus of 1994 occurred
in the course of constitutional reforms typical to many independent states
of the Eastern Europe. It was accompanied by the formation of new
constitutional ideas, reproducing the basic norms of international law,
assigned to protect human rights and freedoms and other progressive
notations.

The process of discussion of the draft of the Constitution of Belarus of 1994
confirmed that it was not a mechanical one. A number of suggestions of
the Citizens, public organizations, labour collectives sent to the authors of
the draft, analysis of the history of development of Belarus confirmed that
new priorities were not imposed upon. They matured in the society as in
live, developing organism and became a part of its establishment. Thus, the
conclusion, made in the introduction of the Constitution, is
comprehendible. It mentions that the Fundamental Law of the Republic of
Belarus is based on the centuries-old history of the development the
Belarus statehood.

According to the author, services of the European law is an acting legal
model made from incomplete legal constructions which ensured the
dynamics of the development of the society and state in a definite histor-
ical period.

In his short presentation, the author does not only concern one of the
problems, which, according to him, is the most essential one as it is
pronounced more frequently. While making a comparative analysis of the
constitutions of the Western countries and of Belarus and Russia as well,
its authors state that the main difference between them is the infringement



of the Constitutions of Belarus and Russia, and the separation of powers
dominating in the executive power. According to the author, the goal of
construction of democratic social legal state stipulated in these constitutions,
does not exclude this peculiarity in the period of economical and other dif-
ficulties of the causes demanding concentration of power. This confirms
only the viability of the construction of the democratic social rule-of-law
state, declared in the above-mentioned constitutions, which permits to
assure the transformation of the totalitarian state into a democratic one.

The author also states the important role of the constitutional courts in the
protection of the norms of the main law. Such an attitude is lawful also for
the Constitutional Court of Belarus. Independent social inquiries show that
the population highly appreciates its activity for protection of human rights
and freedoms.

At the end, the author states that rule-of-law state envisages not only
liability of adherence to the Constitution and laws, but also usage of its
potential for the development of the society and the state. It is confirmed
by the fact that in a number of countries stabilization of the constitutional
acts adopted beforehand is observed. They continue to act also in the
conditions of development of new social relations, speedy technical
progress, etc.
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CONSTITUTIONAL JUSTICE AND POLITICS
IN THE ITALIAN EXPERIENCE.

GUIDO NEPPI MODONA
Vice-President of the Constitutional Court of Italy

1. In Italy, as in all countries characterized by a democracy based on the
rule of law, the premise for a correct interaction between constitutional
justice and the political branch is the existence of a Constitutional Court
independent from the executive and legislative branches, and from all
other State powers.

Since the early nineteenth century American constitutional scholars
acknowledged the power of courts to exercise judicial review over the
constitutionality of federal and state laws and not to apply them when
deemed incompatible with the Constitution, its Amendments or the Bill of
Rights. In the famous case of Marbury v. Madison of 1803 the Supreme
Court held that the Constitution is a law superior to all other laws and
established that 'ordinary’ laws, that is, statutes enacted by the legislative
branch, must respect the Constitution. The Supreme Court also ruled that
every judge has both the power and duty not to apply a law when he or
she finds it unconstitutional.

In Europe the concept of the supremacy of the law, which was viewed as
the highest expression of State sovereignty because voted by Parliament
representing the popular will, made it difficult to accept that a body other
than the legislative one could review the laws and refuse to apply a legal
provision on the grounds that it was contrary to the Constitution.

The twentieth century, however, was a period shaken by two world wars and
deeply marked by authoritarian political experiences and the repression of
democratic institutions in a number of European countries, among them Italy,
with the twenty year long fascist regime. In the wake of this tragic experience,
a growing awareness emerged that safequarding the basic rights established
in Constitutions and the constitutional balance of powers meant being able to
exert control even over the highest expression of the will of representative
organs, including Parliaments, and thus on the laws themselves. It was
generally believed that the normal bodies of the judiciary were not equipped
to carry out this sort of control. This is because they consisted of un-elected
career magistrates who were not in any way representative and who lacked
the necessary political sensitivity to carry out this task. Still, constitutional
review could not be entrusted to the same Parliament that enacted the statutes
challenged, because the body subject to review could not review itself.



It was therefore decided that the solution would be to create a special
tribunal or court, operating pursuant to judicial procedures, and made up
of legal experts chosen specifically for this function, elected by Parliament
or by other supreme State institutions for fixed tenures, not removable at
will, and independent of the political branches. This institution was
entrusted with reviewing the constitutionality of statutes and of voiding
them if they were unconstitutional. In this way constitutional review was
established, destined to ensure the application of constitutional principles
thanks to procedures that were judicial in nature, but with a political character
and effect. In fact, this type of review had to interact with political
institutions exercising legislative powers, and also interfere with the
executive and judicial branches.

In addition to acting as "judges of the laws", constitutional courts are often
called upon to exercise other functions, generally associated with
guaranteeing the observance of constitutional principles relating to the
organization of the State, which are also characterized by relevant political
repercussions. These are primarily the functions of resolving controversies
between different State powers, the central State and federated States or
other territorial communities (for instance, the Regions), thus maintaining
a balance of powers between national institutions and peripheral ones.

Overall, in almost all of the contemporary Constitutions the need for a
mechanism of constitutional review of statutes and an impartial arbiter of
conflicts of power (the legislative, executive and judicial ones) and of
central versus peripheral entities is generally recognized. In nations that
have followed the U.S. model, these functions are exercised by the highest
court in the judicial hierarchy, while in countries that have followed the
European model the task of guaranteeing in an impartial and independent
manner the observance of the Constitution is assigned to specific
Constitutional Courts, sometimes known as supreme tribunals or courts,
separate and autonomous from the ordinary courts. This is the model in
place in Italy, also followed by the Constitutional Court of the Republic of
Armenia, that is to say a judicial body separate and independent from the
executive and legislative branches, but also from the judicial one.

On the basis of the historical experiences of the twentieth century and the
need to provide valid defenses for constitutional liberties and the
democratic order, the Italian Constitution that entered into force in 1948,
after the fall of the fascist dictatorship, instituted the Constitutional Court
in the section dedicated to ‘Constitutional Guarantees'. The Constitutional
Court has thus been entrusted with reviewing the constitutionality of laws
and acts by the State and regions having the force of law, resolving con-
flicts between State powers, those between the State and the regions and
between regions, and ruling on charges of high treason and attempt
against the Constitution brought against the President of the Republic.
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2. An essential premise for the performance of the function of guarantee
and defense of liberty rights and the democratic order is that the
Constitutional Court be absolutely impartial and independent. The Italian
Constitution provides for impartiality and independence with an articulated
system of nominations for the fifteen judges sitting on the Court.

Constitutional judges are selected from restricted categories of jurists:
judges, who may be retired, from the highest levels of the judiciary, that
is, the Court of Cassation, the Council of State, and the Court of Accounts;
full university law professors; attorneys with at least 20 years of law prac-
tice. There are no maximum or minimum age limits, but, considering the
requirement that judges belong to the highest courts, or teach at top
university levels, or practice law for a long length of time, constitutional
judges are normally appointed to the Court between the ages of fifty and
seventy years old. The fact that judges come from the higher levels of the
court system, academia, and law practice ensures a wide and diversified
spectrum of knowledge and experience, able to resolve issues that are not
only legal, but that require intellectual, ideological and political sensibili-
ties ranging well beyond law subjects.

A constitutional judge's term - nine years - is longer than any other public
office set forth in the Constitution and contributes, along with the inability to
be re-elected, to ensuring the independence of constitutional judges, partic-
ularly those appointed by Parliament, which selects one third of the judges.

The method of appointment of constitutional judges seeks to attain and bal-
ance a number of needs: first, to ensure the independence and impartiality
of the Court as much as possible; to guarantee a high level of preparation
and legal experience; to blend together, through the various intellectual
and professional backgrounds, different approaches to the legal world,
capable of taking into account the ideological and political repercussions of
the issues decided.

It is important to point out that judges' appointments are distributed in
time and that normally not more than one or two judges are appointed at
once. This allows changes in the composition of the Court to be gradual,
including changes in its jurisprudence that must nevertheless be part of an
overall spectrum of continuity. Five judges - one third of the Court - are
elected by the higher levels of the judiciary (three by the judges of the
Court of Cassation, one by the members of the Council of State, and one
by the members of the Court of Accounts, all necessitating an absolute
majority of the votes cast). Another five judges are elected by Parliament
- the Chamber of Deputies and the Senate - during a joint session, with a
two thirds majority of members in the first three ballots and of three fifths
in the following ones; the remaining five judges are appointed by the
President of the Republic.



The judges elected by the high levels of the judiciary bring their particu-
lar experiences and legal backgrounds to the Court and are in no way con-
nected to the makeup of the political branch. In turn, judges elected by
Parliament (almost always selected among university professors and attor-
neys) mirror the ideological and political composition of the representative
assemblies and sometimes are or have been members of the Chamber of
Deputies or the Senate. The qualified majority (two thirds or three fifths)
needed to be elected means that the political party or coalition which
holds a majority in Parliament normally does not dispose of enough votes
to elect its candidate, but also requires approval by the opposition, with
which it must reach an agreement. The candidates presented both by the
parliamentary majority and the opposition must therefore obtain the con-
sensus of a wide range of political forces, rendering them much less linked
to the party or parties to which they are connected; in any event, the
judges elected by Parliament are not representative of, or directed by, the
political forces that proposed them. Rather, as all other members of the
Court, they are independent from the political parties and Parliament who
elected them.

Finally, the five judges designated by the President of the Republic are
usually chosen so that the overall composition of the Court reflects, as
faithfully as possible, the political and ideological pluralism within the
country; the President of the Republic, while making his choices, also takes
into account the need that within the Court all major legal areas are
represented (civil law, criminal law, administrative law, labor law, etc., in
addition to a strong presence of constitutional scholars).

An appointment process of this kind, along with the judges' diversified
backgrounds and professional experiences, avoids the formation of groups
or 'parties’ within the Court, as for example those appointed by the
judiciary versus those selected by the President of the Republic, or else
professors versus attorneys.

The criteria used to elect the Court's President also promote the independ-
ence of the Court. In fact, the President is elected among and by the judges
sitting on the Constitutional Court, without any outside interference by
Parliament, the President of the Republic, or the Executive. The autonomous
nature of the President's nomination reinforces the collegiality of the Court
because in deciding issues the President has the same weight and powers as
other judges. The President's authority primarily consists in organizing the
Court's workload, such as assigning cases to individual judges designated as
rapporteurs, establishing the Court calendar, and representing the Court in its
relations with the other branches.

Independence is also ensured by specific prerogatives and duties of the
judges and by the Court's organizational and financial independence.
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Judges may not be held liable for the opinions expressed and the votes
cast during the exercise of their functions, and may not be criminally
prosecuted or deprived of their personal liberty without the Court's author-
ization. The retribution of constitutional judge is fixed by law, in the
amount of 50% more than the compensation of the President of the Court
of Cassation. Constitutional judges may not engage in any other profes-
sional activity while serving their term; they cannot belong to any political
party and must refrain from all forms of political activity.

The Constitutional Court, like the President of the Republic and Parliament,
organizes its own activities in full autonomy and is provided with the
human, material, and financial resources necessary to independently carry
out its functions; it is not subject to any outside check or interference deal-
ing with its organization, the administration of its human resources (approx-
imately 350 employees) or its financial resources management.

3. The independence the Italian Constitutional Court does not isolate it
from the institutional and political context in which it operates; on the con-
trary, it is that very independence which gives the Court the strength to
make choices that may effect other political and institutional powers.

For example, the Court may postpone inserting in its calendar issues of
constitutionality raised with respect to laws that are under discussion in
Parliament, so as to avoid interfering with the choices of the legislative
branch; similarly, if the Executive manifests its intent to amend an uncon-
stitutional statute, the Court shall abstain from issuing a ruling so that the
executive branch may act on its own initiative to correct any unconstitu-
tional provisions; the Court also usually grant particular attention and
exercises caution in cases which involving the national budget, for exam-
ple, issues dealing with social security, or pension benefits. With respect
to the role played by ordinary judges, the Court, when has to decide on a
recent law challenged as unconstitutional, but which could be interpreted
in a constitutionally sound manner, will postpone the decision, and wait to
see whether the Court of Cassation's jurisprudence will adopt an interpre-
tation that conforms to the Constitution.

Further, in the area of conflicts of powers, which in Italy are most frequent
between the legislative and judicial branches in cases where a judicial body
challenges the declarations of Parliament on the immunity of one of its
members for defamatory statements made while exercising a parliamentary
function, the Court seeks to avoid that its decisions produce undesired
political effects. It is a well-established practice that close to election time
no cases are decided which could cause political effects in favor or against
majority or opposition parties, for instance due to a member of the
Parliament's notoriety or the political repercussions of the contents of spe-
cific defamatory statements.



Even with such precautions, it is inevitable that the Court's decisions will
at times have political repercussions and raise heated debates either in
favor of or against the Court, accused of favoring or harming the parlia-
mentary majority or its opposition. When such debates arise, the Court's
strength lies in its composition which, thanks to the balanced system of
election and appointment of its members, helps to ensure that prearranged
majorities or dominant groups cannot influence the Court's decision-mak-
ing process. The credibility of a Constitutional Court against political
attacks lies in the ability to show that it is not the expression of any polit-
ical majority or preconceived ideology and that it is able to decide in full
autonomy from the institutions of the political branch.

4. Based on the contents of the Constitution of the Republic of Armenia
and the law on the Constitutional Court approved by the National
Assembly on December 9, 1997, I find that important premises exist for the
correct exercise of constitutional review assigned to the Armenian Court.

First, the dual system of designation of the Armenian Constitutional
Court's members ensures sufficient guarantees of independence with
respect to the political branch: it is presumable that the five judges elect-
ed by the National Assembly are representative of the various political
forces present in Parliament. The President of the Republic, exercising the
power to appoint the remaining four judges, is able to play a balancing role
so that the major components of the political and ideological spectrum of
the Nation are represented on the Court, as well as the legal subjects and
professional qualifications necessary for the Court's correct functioning.
An additional guarantee of independence is that the President of the Court
is chosen among the members of the Court itself and with a dual designa-
tion system: if the National Assembly does not proceed with the President's
election within thirty days, the power of appointment shall be exercised by
the President of the Republic.

Sufficient guarantees are also ensured through the Court's financial and
organizational independence attributed to the Court by the 1997 Law.

Independence, which is the premise of a correct relationship between the
Court and the political branch, is also confirmed by the guarantees provid-
ed to the individual judges sitting on the Court: such as the fact that they
are only subject to the law, the prohibition and punishment of any form of
pressure exercised over them, the inability to induce a judge to resign until
the age of seventy, except for the cases expressly provided for by the
Constitution and the laws, immunity from criminal or administrative pros-
ecution, unless consented to by the body that appointed the judge and
authorized by the Constitutional Court itself, and the determination of the
judges' compensation by statute.
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I find that the necessary premises exist for the true realization of the fun-
damental principles underlying the Constitutional Court's activity. Such
fundamental principles, as set forth in Article 6 of the 1997 law, are inde-
pendence, the adversarial process as a means for decision-making, colle-
giality, and transparency.

I hope that during the course of our discussions the comparison of expe-
riences between the young Armenian Constitutional Court and those of
other European Courts which have performed their duties now for several
decades may confirm these positive impressions and may perhaps suggest
legislative modifications aimed at further strengthening the guarantees of
independence and the exercise of constitutional control assigned to the
Armenian Constitutional Court.

PE3IOME

Ha ocHoBe uncropuueckoro onelTa XX CTOAETHUS U HEOOXOAMMOCTU obec-
IIe4eHUd AeMCTBEHHOM 3aIUThl KOHCTUTYIIMOHHBIX CBOOOA U A€MOKpAaTU-
JyeckKoro mnopsaaka, Kouctutyiua WMrtaauu, BCcTynuBliiag B CUAY B 1948r.,
IocAe IIapeHus PalICTKOrO Pe’KUMa, IpepycMoTpena co3paHue KoHeTu-
TynuoHHOro Cyaa B paspene, 03araaBAeHHOM «KOHCTUTYIIMOHHAs rapaH-
Tug». KoucturynuoHHOMy CyAy OBIAO BBEPEHO OCYIIeCTBAEHHE IIPOBEP-
KM KOHCTUTYIIMOHHOCTH 3aKOHOB U aKTOB, UMEIOIIUX CUAY 3aKOHQ, IIpU-
HATBIX T'OCYAQPCTBOM M PpEeruoHaMiy, paspelleHue KOH(MAUKTOB MEXKAY
BETBIMU BAACTH, MEXKAY I'OCYAAPCTBOM M PErHOHAaMM, MeKAY pPermoHaMu,
pellleHHe BOIPOCOB II0 OOBHUHEHMIO B I'OCYAAPCTBEHHOM HM3MeHe U aHTH-
KOHCTUTYLIMOHHBIX AEMCTBUSAX, BBIABUHYTHIX IpOTUB [Ipe3upeHTa Pec-
IIyOAMKH.

KoHCTUTYIIMOHHEIE CyABM M30MPAIOTCA U3 ONPEAEACHHBIX OTPAaHWYEHHBIX
KaTeropuil IOPUCTOB: CYAEM, VIIEAIINX B OTCTAaBKY U3 BBICHINX CyAeOHBIX
uHCcTaHuuy, a uMeHHo: Kaccanuonroro Cypaa, ['ocypapcrBennoro Cosera,
nAm CUeTHOU NAAATHl; YHUBEPCUTETCKUX NPO(eCccopoB IIpaBa, aABOKATOB,
UMEIOIUX IOpUANYECKUM cTa’k He MeHee 20 AeT. Bo3pacTHEIX orpaHmnue-
HUU He CYyIIeCTBYeT, HO YYUTEIBAsA TO, YTO CYABU BBICIINX CYAOB AMOO IIpe-
IIOAQIOT B BBICIIMX YHHBEPCHUTETaX AMOO UMEIOT AAUTEABHYIO OpHAUYE-
CKYIO IIPAKTHKY, BO3PACT KOHCTUTYIIMOHHEIX CYA€U KOAEOAETCS OT IITHAE-
CATU AO CEMUAECATU AeT. TO 0OCTOATEABCTBO, YTO 3TU CYABU IPUXOAAT U3
BBICIIIUX CTPYKTYP CYA€OHOI CHCTEeMEl, aKapeMHYeCKUX BY30B U HMEIOT
AAUTEABHYIO IIPABOBYIO IIPAKTUKY, TAPAHTUPYET IIMPOKUU U Pa3HOCTOPOH-
HUM OOBEM 3HAHUM M ONBITQ, CIIOCOOHOCTH pellaTh He TOABKO ITPaBOBHIE
3374y, HO U 33pa4H, TPeOyrolllye UHTEANEKTYAAbHBIX, UACOAOTHYECKUX U
IOAUTHYECKUX 3HAHUU TaK’Ke BHEe IIPABOBBIX TEM.



Ba)KHO OTMeTHTh, YTO HA3HAUEHHEe CYAel HMeeT KOHKpPeTHHIe CPOKH, U
OOBIYHO HA3HAYAIOTCS OAHOBPEMEHHO He OOAee OAHOTO MAU ABYX CYAEH. DTO
IIO3BOASIET MEHATBh cocTaB Cyaa IIOCTEeHHO, BKAIOUAs U3MEHEHHsI CYAOIPO-
M3BOACTBA, KOTOPBIE SBASIIOTCS YaCTbIO IPOAOAKUTEABHOTO, AAMTEABHOIO,
IIOCAEAOBATEABHOr0 IIpolecca. I1aTe cyapel, T. e. 1/3 cypa msbupaercss us
BBICIIMX MHCTAHIIUM CyAeOHOM BAACTU. Apyrue ISTh CyAed U30MparoTCs
[TaparamenToMm - [TaraToit pAerryraToB 1 CeHAaTOM Ha COBMeCTHOM ceccuu 2/3
AEITyTaTOB B IEPBLIX TPEX T'OAOCOBAHUAX U 3/5 - B IOCAEAYIOIIUX FOAOCOBA-
HUSAX, OCTaBIIMeCS IATh CyAed HasHaudarorcs [IpesupenTom PecrryOanku.

[Top0OHEIN TIpoIlecC HAa3HAUEHUS CYAEU C TAaKMMU Pa3AMYHBIMU IIpodpec-
CHUOHAABHBIMU 3HAHUSAMM M OIBITOM, IIO3BOASIET U30e’KaTh (POPMUPOBAHUSA
IpyNI UAM  «IIapTUH» BHYTPHU CYAQ, KaK, HallpuMep, pa3peAeHue CyAed Ha
IPYUIIBI CyA€H, Ha3HAYEeHHEBIX BEICIIMMY WHCTAHIIMAIMU CyAeOHOM BAACTH, U
Ccypel, Ha3dHaueHHBIX [Ipe3upeHTOM PecniyOAMKM, MAUW TPYINBI CYAEN-IIPO-
deccopoB, TPOTUBOCTOAIINX aABOKATaM.

HesaBucumocte KoncryrynuonHoro Cyaa MrTaanm He H30AMPYeT €ro OT
MHCTUTYIIMOHAABHOTO U IIOAUTHUYECKOT'O COAEDP’KAHUSI TOU PEAAbHOCTH, B
KOTOpPOU OH AercTByeT. Hao0OpOT, MMEeHHO 3Ta HEe3aBUCUMOCTB AdeT CyAy
CHABI AASL BBIOOPA, KOTOPBIM MOJKET IOBAHUATH HA APyTHe NOAUTHYECKUE U
WHCTUTYIJMOHAABHBIE CHUABL.

Hanpumep, Cya MOXXeT OTAOKUTBE PACCMOTPEHUE AeA O KOHCTUTYIIMOHHO-
CTHU 3aKOHOB, 00Cy>kpaeMbeIX B [laparameHTe, 4TOOBI M30eKaTh BAUSHUA Ha
AESITEABHOCTh 3aKOHOAAQTEeABHOU BAACTH. COOTBETCTBEHHO, €CAU HUCIOAHHU-
TeABbHAas: BAACTh BHIPAJKAET HaMepeHNe IPUBECTH HEeKOHCTUTYILIMOHHBIN 3a-
KOH B coorBercTBUe ¢ Koncturynuen, To Cya MOXKET BO3AEPKATHCS OT
IIPUHATUS PEILIeHUs 10 3TUM AeAaM, YTOOBI MCIIOAHUTEABHAsI BAACTh MOTAQ
OBl AEMCTBOBATH II0 CBOEMY YCMOTPEHMUIO.

Aa)ke TIPU TaKUX MPEAOCTEpPeRKeHHUSIX OUYEeBUAHO, UTO BPEMS OT BpeMeHU
petieHus Cypa HMeIOT IOAUTHYECKUN pPe30HAHC M BBI3BIBAIOT Tropgune
CIIOPBI, B KOTOPBIX OCYKAQIOTCS NMPOTEKIIMOHU3M IIaPAAMEHTCKOTO OOAb-
HIIMHCTBA UAM onmo3unuu. Korpa BO3HMKAIOT Takue coophl, cuira Cyaa B
€ero coCTaBe, KOTOPBIN, Oraropapsa cOAAaHCHPOBAHHOMY IIOPSIAKY Ha3zHade-
HUS U BBEIOOPOB €ro YAEHOB, II03BOASIET I'apaHTUPOBATh, YTO AOMUHUPYIO-
Iye TPYNIHUPOBKM HE CMOTYT IOBAWATH HA NMPOIECC NPUHATUSA PelleHUsd
CyaoMm. Moms KoHctutynmonHoro Cyaa OPOTHB ITOAUTHUYECKUX HAMaAOK
3aKAIOYaeTCsI B CHOCOOHOCTU IIOKa3aTh, YTO 3TO He BhIpa’keHue CcPopMu-
POBABIIENCS UACOAOTUM UAW MHEHUS ITOAUTHUYECKOTO OOABIIMHCTBA U UTO
CyA B COCTOSHUU NPUHATH PEIIEHUSI B IIOAHOM HE3aBUCHUMOCTH OT MHCTHU-
TYTOB IIOAUTUYECKOM BAACTH.
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LA COUR SUPREME D’'ISRAEL DANSLE
MAELSTROM POLITIQUE

CLAUDE KLEIN
Université hébraique de Jérusalem;
Doyen du Collége de droit de Ramat-Gan

Depuis une vingtaine d’'années, la Cour supréme d'Israél a pris un tournant
résolument activiste. Cela signifie que la Cour a considérablement éendu le
champ de son intervention dans le domaine spécifique du contréle juridiction-
nel de I’ activité administrative. Par ailleurs, la Cour est allée jusqu’ a soumettre
a son contr6le certaines activités intérieures de la Knesset elle-méme, au-deld,
bien entendu, de I’'instauration d’un contréle de constitutionnalité des lois,
instauré définitivement, de maniére trés controversée, en 1995.

De fait, on peut dater de maniére précise la naissance de lanouvelle ére de I’ ac-
tivisme de la Cour dans ses rapports avec I’ Administration et de maniére plus
générale avec les autorités que I'on peut qualifier de «politiques».
Symboliquement | acte de naissance de |’ activisme judiciaire porte la date du 12
juin 1988 , jour ou fut rendue la décison connue sous le nom de Ressler c.
Ministre de la Défense. Dans cette affaire, il S agissait de juger de la légalité de
la décision du Ministre de la Défense dans la matiére controversée des exemp-
tions du service militaire, accordées aux étudiants des Yechivot (établissements
d enseignement religieux supérieur). Sur le plan juridique, la question posée était
celle du pouvoir du Ministre: s laloi [ui accordait le pouvoir d’ accorder des dis-
penses individuelles, pouvait-il accorder ces dispenses «en gros», c'est a dire
non pas adesindividus, mais, de fait, a un groupe entier. Cette question avait été
posée a de nombreuses reprises, a partir de la fin des années 60: a chaque fais,
la Cour avait refuse d'intervenir. A cette époque, la Cour soutenait qu'il S agis-
sait de I’ exercice d’un pouvoir discrétionnaire, pour lequel il lui était interdit ou
impossible d'intervenir. Les choses devaient évoluer rapidement. D’une part,
I’ octroi de dispenses du service militaire, accordée a un nombre sans cesse gran-
dissant de jeunes gens, transformait complétement le sens du pouvoir ainsi exer-
cé. Lesrequérants (qui demandaient I’ annulation des dispenses) soutenaient que
seul le légidateur pouvait accorder des dispenses sur une base aussi étendue, du
fait notamment de la rupture du principe d’ égalité. D’ autre part, la Cour modifi-
ait son attitude traditionnelle quant ala « justiciabiliy»de la question posée. Pour
elle, selon I’ expression du juge Barak, qui margque ains la naissance de la nou-
velle politique jurisprudentielle, aucune question, ne serait, par sa nature méme,
insusceptible de contréle juridictionnel. Il N’y aurait pas de question qui du fait
de son essence (en général politique) échapperait au contréle du juge. L’ ancienne
doctrine était morte. De fait, la Cour allait rapidement déployer son activisme
dans bien des domaines. Nous avons chois de montrer comment la Cour



supréme d'Israél a eu afaire face al’ une des grandes crises politiques du pays,
asavoir celle liée au retrait de la bande de Gaza et du Nord de la Samarie, ainsi
qu’ala question de la construction d’un mur entre Israél et la Cigordanie. Bien
d autres domaines auraient pu étre envisagés, maisil reste que ceux-ci sont sans
doute les plus marqués et les plus sensibles politiquement. Le cas israélien est
certainement un cas extréme qui mérite une grande attention, du fait des poten-
tialités qu’il présente. Il témoigne du réle que peuvent jouer les Cours dans cer-
taines crises, en particulier lorsque la classe politique et les institutions ne sont
pas toujours en mesure de gérer les situations auxquelles elles sont exposées.

Pour comprendre I’ importance de cette jurisprudence et son imbrication dansle
contexte politique local, il faut rappeler trés brievement quelques données de
base, les unes factuelles et politiques, les autres relevant davantage de I’ univers
conceptuel juridique dans lequel se déploie le contrble exercé par la Cour. On
pourra ensuite présenter quel ques-unes unes des affaires jugées dans la Cour.

On sait que la guerre de 1967, communément désignée aussi comme «guerre des
6 jours» a entrainé I’ occupation par Israél de divers territoires: le plateau Golan
(territoire syrien); la presgu’ile du Sinai (territoire égyptien), la bande de Gaza,
partie de la Palestine historique qui avait été placée sous occupation militaire
égyptienne depuis lafin de la guerre de 1948 (connue en Israél sous le nom de
guerre d’ Indépendance); la Cigordanie, qui elle auss avait partie de la Palestine
historique et qui, en 1950, avait été annexée par |e royaume de Jordanie (ancien-
nement - Trangordanie) et, enfin, la ville orientale de Jérusalem, elle auss
annexée par la Jordanie. La grande question est évidemment celle du statut
juridigue de cesterritoires, en droit interne israélien, mais aussi en droit interna-
tional. Plus encore, la question la plus importante est celle de savoir quelle est
I’ autorité israélienne compétente pour, en droit interne israélien, qualifier ce
statut d’ une maniére qui S impose atoutes les autorités. De plus, se pose aussi la
question de savoir quelle pourrait étre I'influence d' une détermination de ce
statut par des autorités extérieures alsraél, sur I’ ordre juridique interne. La posi-
tion officielle du gouvernement israélien, exprimée par le ministére des affaires
étrangeres atoujours été extrémement vague. Si pour le Sinai et le Golan la posi-
tion ne pouvait étre que celle de «territoires occupés»(au sens du droit interna-
tional, il en alait tout autrement pour ce qui est de la Cigordanie et de la bande
de Gaza, ains que de la ville orientale de Jérusalem. Au demeurant, s Israél
avait fini par se retirer de la presqu’ile du Sinai aprés la signature d' un traité de
paix en bonne et due forme avec I'Egypte (en 1982), le Premier ministre
Menahem Begin avait fait voter une loi d’annexion du plateau du Golan, en
décembre 1981 (defait, ceslois d’ annexion, comme ce fut le cas pour Jérusalem-
Est, prennent toujours techniqguement la forme suivante: elles emportent
une«extension de lajuridiction de I’ Etat d'Israél et de sa |égidlation»sur un ter-
ritoire défini). Si ces extensions ont fait I’ objet de critiques de la société interna-
tionale, tant au niveau politique qu’au niveau juridique, elles n’ont jamais été
«testé» devant la Cour supréme. On peut gager qu’ en celala Cour continuerait
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de S'en référer au principe de la question politique: ici, la Situation serait tres
probablement celle de lathéorie de «I’ acte de gouvernement»en droit frangais ou
encore de «I’ Act of State» en droit anglais.

Lasituation de la Cigordanie ( et avant le retrait opéré en aolt 2005 dans le ter-
ritoire de Gaza) était bien différente. Elle I’ &ait d’ abord parce que ces deux ter-
ritoires, partie de I’ ancienne Palestine mandataire, se trouvaient dans une situa-
tion juridique que I’ on peut qualifier de «peu claire», ainsi que nous |’ avons dga
indiqué. Elle I &ait aussi, du fait des revendications israéliennes, formulées de
maniére trés insistante apres |’ arrivée au pouvoir de la droite, en 1977: cepen-
dant, ce méme gouvernement, dirigé par Menahem Begin puis par son suc-
cesseur |. Shamir s abstint d’ étendre lajuridiction israélienne sur cesterrains. En
méme temps, ces gouvernements de droite, accélerent la colonisation de la
Cigordanie. Lapopulation juivey passarapidement de quel ques dizaines de mil-
liers avant 1977 a plus de cent vingt mille au milieu des années 80, pour attein-
dre aujourd’ hui plus de deux cent mille (ces chiffres ne comprennent pas la pop-
ulation juive delaville orientale de Jérusalem annexée). La population du Golan
comprend environ 12000 personnes, celle de la bande de Gaza comptait , quant
a ele, avant le retrait récent environ 8000 colons). Pendant treés longtemps le
gouvernement s était abstenu de prendre une position claire sur les différentster-
ritoires, tout en parlant certes d' «occupation militaire», mais, en méme temps, le
gouvernement soutenait et - officiellement - soutient toujours qu'il s abstient de
se prononcer sur |’ applicabilité de la 4-eme Convention de Geneve, relative ala
protection des civils en cas de conflit, tout en soutenant que le gouvernement
israélien appliquerait les dispositions purement humanitaires de la convention,
en quelque sorte «ex gratia». On le voit, de tels raisonnements ressortaient
davantage a une maniére de jonglerie juridico-formelle. Ceux-ci ne cessaient
d alleurs de s affaiblir au fur et a mesure de la prolongation de la situation d’ oc-
cupation militaire, laquelle s accompagnait d’ une part, d’ une col onisation accen-
tuée et d autre part, d une répression de plus en plus ferme. La colonisation
entraine des expropriations, auss bien que des mesures vexatoires et jugées
infamantes par les Palestiniens. Parmi celles-ci se posait |e probléme de lalégal-
ité de ces mesures au regard du droit international aussi bien que du droit interne
(parmi ces mesures: les expropriations en vue de construire des colonies ou plus
tard, en vue de construire le mur, les expulsions, les destructions de maisons
etc...) De cefait, un terrorisme aveugle et inacceptabl e sous quel que prétexte que
ce soit, ne faisait que renforcer une situation dont le caractére tragique n'’ était
plus a démontrer. A travers les vicissitudes politiques du pays, les tentatives de
parvenir a un accord (d' Oslo a Camp David), il devenait de plus en plus urgent
de préciser lanature juridique desterritoires ainsi que de prendre position claire-
ment sur |’ applicabilité de la Convention de Geneve précitée. La Cour supréme
eut ains graduellement |’ occasion d'intervenir dans ce domaine. On va essayer
de faire part de cette évolution dont il est clair qu’ elle n’ est pas encore terminée.

L’examen de la jurisprudence proposé ici ne saurait évidemment couvrir



I”’ensemble de la période depuis 1967. Nous nous contenterons d’ examiner les
trois dernieres années, sous le gouvernement d’ Ariel Sharon, plus particuliére-
ment a partir du moment ou celui-ci prit, d’ une part la décision de construire le
mur et, d’ autre part, celle de procéder au désengagement dans la bande de Gaza,
alors gue celui-ci ne fait que présager de décisions ultérieures, ayant trait au
désengagement de zones situées en Cigordanie et de procéder au démantéle-
ment de colonies israéliennes.

Nous avons choisi de présenter trois décisions de la Cour supréme ayant.trait a
ces différentes matieres. Elles sont toutes trois d’une tres grande importance
autant politique que constitutionnelle.

La premiere de ces décisions a été rendue le 26 octobre 2004. Defait, larequéte
avait été introduite en juin de cette méme année. La Cour avait annoncé tres
rapidement qu’elle rejetait la requéte au fond, mais qu’ elle ne publierait les
attendus que plus tard. Il s'agit 1a d’une technique habituelle, que I’on peut
comprendre a la lumiére de la surcharge de travail de la Cour, mais aussi ala
lumiére du fait que les«grands»arréts de la Cour sont souvent des arréts trés
longs. Il n’est pas rare de se trouver face a des décisions de plusieurs centaines
de pages, comprenant des opinions minoritaires ou concurrentes. Dans |’ affaire
considéréeici Fuksc. Ariel Sharon, une formation de 7 juges arendu une déci-
sion unanime de 32 pages (donc relativement courte). Les faits de I’ affaire
étaient simples : le 4 juin 2004. le Premier Ministre, usant d’un pouvoir défini
al'article 22 de laloi fondamentale sur le gouvernement, avait démis de leurs
fonctions deux ministres, membres du parti e plusintransigeant de sa coalition.
Cette révocation avait pour but d empécher les deux ministres de participer ala
réunion du gouvernement, prévue pour le 6 juin, au cours de lagquelle le gou-
vernement était appelé a se prononcer sur le programme de retrait de la bande
de Gaza. Or, la présence de ces deux ministres, decidés a voter contre le projet,
«était de nature a compromettre I’adoption du plan de retrait (cela, du fait
gu’ une partie des collégues de M. Sharon, membres de son propre parti, allaient
eux aussi voter contre le projet). De fait, les choses se passérent bien ainsi et le
projet fut voté a une courte majorité. Les deux ministres démis de leurs fonc-
tions contestaient lalégalité de leur renvoi: celui-ci aurait été dicté par lavolon-
té defaire voter le projet atout prix. Il s'agirait d’ un véritable détournement de
pouvoir ou de procédure. De fait, la Cour rejeta le recours au fond, mais
plusieurs juges émirent des doutes sérieux sur la qualité démocratique d un tel
processus de décision. Il leur apparaissait que le fait de renvoyer des membres
du gouvernement avant sa réunion pouvait étre interprété comme une véritable
mani pulation du processus démocratique. L’ un des juges devait méme soulign-
er que ces deux ministres avaient annoncé gu'’ils voteraient contre le projet,
restant fideles en cela aleur propre idéologie, alors que ¢ était le Premier min-
istre qui opérait ici un véritable revirement politique. La Cour préféra plutét,
dans samajorité, se placer sur leterrain de lapossibilité de |’ exercice d’ un con-
trole juridictionnel sur ce type de décision. Celui-ci n’'est pas formellement
exclu par la Cour, mais celle-ci applique ici le principe de«reasonableness»qui
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existe par ailleurs en droit administratif. Certes, la décision peut apparaitre
comme fondée sur un«self-restraint», de fait, il nous apparait, au contraire,
gu’ elle margque une avancée du contrdle dans un domaine hautement politique.

La deuxieme affaire est beaucoup plus importante. 1l s agit de la célébre affaire
du mur (ou de la cl6ture) érigée entre Israél et la Cigordanie. Rappelons qu’il
s agit, la aussi, d’'une affaire de haute politique. La décision de la Cour dans
cette matiere fut rendue le 30 juin 2004 sous le nom de Conseil municipal du
village de Beth Surik c. le Gouvernement d'Israél et le Commandant de I’
Armée d'Israél en Cigordanie. Paradoxalement , pour une affaire de cette
importance, elle ne fut rendue (a I’unanimité) que par une formation de trois
juges. Mais I'importance de cette décision provient aussi de sa proximité de
I’ Avis de la Cour Internationale de Justice de laHaye, rendu le 9 juillet 2004 (il
est évident que la Cour de Jérusalem avait accéléré sa propre décision, lorsque
fut annoncée, mi-juin, la date a laguelle’ J Avis de ClJ serait publié). La ques-
tion juridique est, au départ fort simple: |’ Etat d’Israél peut-il, comme autorité
occupante, ériger un mur de séparation entre la Cigordanie et Israél, aors que
la totalité du mur est établie en Cigordanie, parfois méme sur une profondeur
de plusieurs dizaines de kilometres (parfois aussi le long de I’ancienne ligne
d armistice). Il est acquis que ce mur, destiné a protéger Israél d’incursions ter-
roristes entrainera par ailleurs de graves troubles a la population pal estinienne.

La décision de la Cour peut étre présentée de la maniére suivante:

- le «titre» israglien en Cigordanie est bien celui d’ une autorité d’ occupation. -
les autorités militaires ne peuvent prendre de décisions préugeant du sort futur
du territoire, ¢’ est pourquoi, la Cour commence a affirmer qu’ elle est convain-
cue que la motivation des autorités militaires n’est pas politique (C'est & dire
une volonté d’ annexion)

- I’autorité militaire est, selon la Cour de Jérusalem, en droit, de protéger les
citoyensde |’ Etat d' Israél, en procédant par ex. ades réquisitions deterres et en
instaurant des régimes de circulation; (selon la Cour cette possibilité découlerait
autant du droit interne que du droit international de I’ occupation); mais,

- ces mesures doivent étre «raisonnables» et il faut qu'il existe un équilibre entre
le bénéfice retiré par Israél et les troubles occasionnés aux Palestiniens. Pour la
Cour, cet équilibre aurait éé rompu et de ce fait elle déclare illégal le tracé du
mur sur plusieurs dizaines de kilométres. Elle ordonne de ce fait a I’armée de
présenter un nouveau tracé.

Certes, cette décision tranche avec I’ Avisde la ClJ : pour celle-ci ¢’ est I’ ensem-
ble de la décision d'ériger le mur qui serait illégale. Elle ne saurait trouver
aucune justification dans la volonté de se défendre contre des incursions quelles
gu’ elles soient.

La décision de la Cour de Jérusalem a été ressentie par une incursion dans le
domaine de sécurité ainsi que dans un domaine de haute politique. Elle a cepen-
dant été acceptée et appliquée. Dans une certaine mesure, il est possible d' a



vancer que la Cour est devenue |’ un des acteurs delavie politiqued’ Israél : non
point que la Cour soit I’ un des é éments dans le processus de prise de décision,
mais sa position sur I’ échiquier de la vie publique lui donne un véritable pou-
voir de veto sur ce processus. La Cour aainsi appris a manceuvrer dans ce tour-
billon extréme qu’ est la politique israélienne.

Latroiséme décision a examiner est celle du 9 juin 2005, dans I’ affaire Consell
régional de larégion cotiere de Gazac. laKnesset et le Gouvernement d’ Israél. |
S agit d’' une décision rendue par une formation de 11 juges. Elle s étend sur prés
de trois cents pages. a la mgorité de 10 juges contre un seul (le juge Edmond
Lévi), laCour argeté le recours contre laloi sur le désengagement et les indem-
nités proposées aux colons de la bande de Gaza. Cette décision se situe élle auss,
au coaur du débat politique. Nous pouvons essayer de la résumer rapidement.

Ladécision des 10 juges de la majorité est présentée de maniére collective, ce
qui lui donne une force singuliére qui isole d autant plus le juge E. Lévi qui
exprime une opinion minoritaire. La décision des 10 juges passe en revue
I’ensemble de lamatiere: elle reprend I’ historique de la situation depuis 1967.
Elle reprend fortement la thése de I’ occupation militaire, ainsi que celle de la
colonisation. Elle analyse ensuite la loi qui fait I’objet de la requéte. Elle
rejette toutes les objjections quant a la légitimité de la loi pour ne s attarder
gue sur le contenu de laloi, plus particuliérement quant aux échelles de com-
pensation offertes aux colons. Tout en rejetant la requéte au fond, les juges de
la majorité retiennent quelques arguments concernant précisément les élé-
ments de calcul des compensations et annulent quelques-unes des disposi-
tionsdelaloi.

Lejuge Lévi présente une opinion (minoritaire) tres marquée idéol ogiquement.
Ellergjette, en partie, lapossibilité pour un Etat juif de renoncer adesterritoires
qui font partie de I’ ancienne Palestine historique. De plus, elle conteste la pos-
sibilité pour un parti politique d’ effectuer un revirement de la nature envisagée
ici. On rappelle que la position du Likoud et d’ Ariel Sharon a toujours été hos-
tile a toute rétrocession de territoire : au cours de la campagne précédant les
élections de 2001 il avait méme clairement parlé des colonies de la bande de
Gaza. A tout le moins, selon le juge Lévi, il aurait fallu procéder a de nouvelles
élections ou a un référendum. L’ensemble de cette loi lui apparait comme
dépourvue de légitimité. A I’ évidence, chez ce juge, transparait une idéologie
nationale et religieuse trés forte: I’ensemble de la matiere n’est-il pas chargé
d une telle idéologie?

*k*

La Cour supréme a réussi, a grand peine, a naviguer en quelque sorte entre les
différents écueils qui se trouvaient sur sa route. Elle n’a pas hésité a prendre
position lorsqu’il lefallait, en essayant de ne pas provoquer d’ affrontement trop
brutal avec le gouvernement et, plus encore, avec le la Knesset. Cela n'a pas
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empéché que la Cour supréme soit accusée de gauchisme et, en tous cas, de ne
pas étre en accord avec la majorité dans le pays. Il faut rappeler aussi que la
Cour est dominée depuis plus de vingt ans par son actuel président, le juge
Aharon Barak, juriste hors pair et trés respecté, mais aussi contesté. Dégja la
bataille pour la nomination de nouveaux juges a commencé. Les juges doivent
prendre leur retraite a 70 ans. Ce serale cas pour Aharon Barak dansun an. Une
grande bataille s est engagée, de fait, pour assurer le remplacement de 3 des 14
juges de la Cour. Faute d’ accord, le président de la commission de nomination,
le Ministre de la Justice, refuse pour I’ heure de réunir la commission. Il s agit
la de I’un des contrecoups de I’ activisme judiciaire dont la Cour a fait preuve
au cours des derniéres années. Une crise pourrait s ouvrir sur cet arriere plan.

PE3IOME

B TeueHme nmocaepHUX ABapnaTH AeT BepxoBHEIN Cyp V3panaa 3HaUUTEAb-
HO pAacCIIMPHUA [IOAe CBOEr0 BMeIIaTEeAbCTBA B CIIeHU@PUUECKYI0 OOAACTb
TPaBOBOTO KOHTPOASI 3a aAMUHHCTPATUBHOM AESTEABHOCTBHIO. BEepXOBHBIU
Cya pAOOHACA TOTO, UTO IOAUMHHUA CBOEMY KOHTPOAIO Ad’Ke BHYTPEHHIOIO
AEATEABHOCTb caMoro KHecceTa, He TOBOPS y’Ke€ O KOHTPOAE 3@ KOHCTHUTY-
IIMOHHOCTBIO 3aKOHOB, YCTAHOBAEHHOTO ele B 1995 ropy.

CHMBOAMUYECKH 3apPO’KAEHHE TaKOM IIPABOBOM aKTMBHOCTHU MOJKHO OTHECTH
K 1998 ropy, korpa OBIAO NPUHATO pellleHHWe N0 AeAy Pecaep IpoTHB Mu-
HHUCTpPa OOOpPOHEHL. [IpaBOBOM acHIeKT AeAa Kacaacd NpaBa MUHUCTpaA OC-
BOOOXXAATH OT BOMHCKOU OOSI3aHHOCTU. AEAO B TOM, YTO MUHUCTP CBOUM
IIPUKA30M OCBOOOAUA OT CAYKOBI B @pMHU CTYA€HTOB EIMBOT (MHCTUTYT
BBICIIIETO PEAUTMO3HOI'O 00Opa30BaHUs), U €CAU OH OBIA IIPAaBOMOYEH OCBO-
OOAUTE OT BOMHCKOMN CAY’KOBI OTA€ABHBIX AUIL, TO B CyA€ OCIIaPUBAAOCH €ro
IIPaBO Ha OCBOOOXXKA€HUE TPyNNbl Aull. ECAU B TeueHHe AOATOTO BpPEMEHU
Cya cuuTapn, 4TO AeAO KacaeTcs OCYILIeCTBAEHUS KOMIIETEHIIUN MUHUCTPA
IO ero YCMOTPEHUIO U YTO €ro BMelllaTeAbCTBO HEBO3MOJKHO, TO CBOUM pe-
LIeHNeM OH HapVIINUA TPAAULIMOHHEBIN IIOAXOA K AEAY U O3HaMEeHOBAaA 3apo-
KAeHHe HOBOM NPaBOIPHUMEHUTEABHOMN IIOAUTUKH. 10 BEIpa)KeHUIO IIPEA-
ceparens Cypa r-Ha bapaka, HU OAMH BOIIPOC, Aa’Ke IO CBOEU CyTH, He MO-
>KeT u3bexkaTb IIpaBocypus. He Mo>KeT OBITH BOIIPOCOB, KOTOPBIE IIO CBO-
€My CYILIeCTBY (B OCHOBHOM IIOAUTHMUYECKOMY), MOTYT U30eKaThb CyAeOHOTO
KOHTPOASL.

ITocae storo oueHn ObICTpPO BepxoBHEIM Cyp PaclpoCTPaHUA CBOE BAUSHUE
U Ha pgp APyrux obaacTtel. B ocOOeHHOCTM 3TO NPOSBUAOCH B IPOTUBO-
crogHnu Cypa psay OOABIINX MOAUTHYECKUX KPU3KWCOB, KOTOPHIM IIOABEPT-
ca V3pamnb, a UMEHHO O BBIBOAE BOMCK M OTXOAe M3 peruoHa ['asa u ce-
Bepa CaMapuH, a TakKKe O BOIIPOCE CTPOUTEABCTBA CTeHHI Meskpy Vzpau-
AeM u [Manecturol. Peub uapeT o Tpex peuleHusx BepxoBHoro Cyaa, KOTo-



pble OUeHb Ba’KHBI KaK C MOAUTHYECKOM, TaK ¥ C KOHCTUTYIIMOHHON TOYKH
3peHus. JTo pelieHue 1o peay "@Oykc mpotuB Apusas lllapona” oT 26 ok-
Ta0pa 2004 ropa, o peny “"MynununaabHbIl CoBeT paepeBHU ber Cypuk
npotus rocypapcrsa Mspauas” or 30 uronga 2004 ropa n “"MyHUIIMTIAABHBINU
Cosert peruosa ['aza npotus rocypapcrtsa VMapauas” or 9 uronsa 2005 ropa.

O4eBUAHO, YTO U3PAUABCKHU CAyYal - 3TO 3KCTPEMaAbHBIM CAy4al, Tpe-
Oyromui OOABIIOIO BHUMAHHUSA C YY4ETOM 3aKAIOUAIOIIErocss B HEM IIOTEH-
IUAABHOTO pa3BuUTUA. OH CBUAETEABCTBYET O POAU, KOTOPYIO MOTYT UCIIOA-
HATH CyABl B HEKOTOPBIX KPU3UCHBIX CUTYaIUAX, B YACTHOCTU, KOTAQ IIOAU-
TUUECKUU KAACC M MHCTUTYTHI HE BCETrAa CIOCOOHBI KOHTPOAMPOBATH BO3-
HUKIIYIO CUTyalHIo.
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POLITICAL DECISION-MAKING IN THE

PRACTICE OF THE CONSTITUTIONAL

REVIEW CHAMBER OF THE SUPREME
COURT OF ESTONIA

BERIT AAVIKSOO

Advisor of the Constitutional Review Chamber of the
Supreme Court of Estonia

Dear participants of the conference.

Constitutional courts often face accusations of making political decisions
or stepping into the shoes of the lawgiver.

To make the upcoming speech more meaningful, my first task will be to
try to answer to the question, what do I precisely mean when saying some
issue is political? This is inevitable as far as the answer to the question,
whether a specific court should be considered political, highly depends on
the definition of "political”. After defining "political” for the sake of my
presentation, I will test the practice of the Estonian Supreme Court per-
forming constitutional review function against this background.

1. Defining “political”

According to the seminal definition of a political scientist David Easton,
politics encompasses the behaviours that produce for a political unit "“the
authoritative allocation of values"'.

As all courts of last instance launch decisions that are authoritative and nor-
mative in the sense that they represent a choice between different judg-
ments that cannot be resolved by applying universally accepted standards
of measurement, all these courts are inevitably political by definition?
Especially constitutional courts face issues that are inescapably political in
the sense that they involve a choice among competing values or desires,
either the court condemns or condones the legislative action in question®.

This definition of “political” is thus of no use when trying to analyze court
practice from the perspective of its degree of "politicization".

! R. Hodder-Williams. Six Notions of “Political” and the United States Supreme Court. British Journal

of Political Science. Vol. 22, Issue 1 (1992), p 2.

2 R. Hodder-Williams. Six Nations of “Political” and the United States Supreme Court. British Journal
of Political Science. Vol. 22, Issue 1 (1992), pp 2-3.

% H. Wechder. Toward Neutral Principles of Constitutional Law. Harv. L. Rev., Vol. 73, No. 1 (1959), p 15



To overcome this difficulty, many legal scholars as well as political scien-
tists are more used to present “political” as the antithesis of "legal”. Much
of the scholarly debate resting upon this assumption uses the term "polit-
ical" to denote activities carried through outside the proper realm of judi-
cial decision-making. These trying to draw that elusive line between law
and politics have provided for two main ways of separating law from poli-
tics in constitutional adjudication.

The first and frequently used basis for claiming a constitutional judgment
to be "political" rests upon the method of interpretation used by the con-
stitutional court when deciding the case. According to many legal schol-
ars, there exist interpretive methods that could be treated as “purely legal”
as opposed to interpretive theories, which are value-laden and thus overt-
ly political. Inescapably political in view of authors in favour of this
approach are teleological theories, especially the objective-teleological the-
ory and argument from substantive reasons, which takes account of gener-
al principles and values prevalent in the given political unit. By the same
token, "“political” are said to be these dimensions of judging, which give
considerable weight to the calculations of consequence, i.e. dimensions
that take into account the influence of the decision upon the outer world
or its accordance with the political realities’.

Another example of “trespassing the boundaries of legal realm proper” in
many authors' view would be invoking vague, open-ended and abstract con-
stitutional principles like these of equality, freedom, and the rule of law,
and giving them a theory-like character’.

To my mind, these two categories or basis for claiming a constitutional
judgment as political are not adequate for the following reasons.

Presumption, that some interpretive techniques or arguments are more
legitimate than others should be seriously contested - at least in modern
theory of constitutional adjudication all the constitutional arguments,
vague and abstract principles included, and interpretive methodologies are
treated as equally legitimate, and cannot be ranked. Constitutions are
made up of vague and open-ended provisions that cannot be applied in the
all-or-nothing manner. The so-called classical interpretive theories like
grammatical or systemic approach or resting upon the intentions of the
founding fathers have been abandoned as insufficient.

Resting upon the same lines of argument, many scholars have attempted
to find more sophisticated ways to differentiate between "legal” and "polit-
ical", claiming that in some areas there is greater justification for judicial
policy-making than in others. When making policy in these areas, courts

4 R. Hodder-Williams. Six Notions of “Political” and the United States Supreme Court. British Journal
of Political Science. Vol. 22, Issue 1 (1992), p 13.
® H. Schwartz, The Struggle for Constitutional Justice in Post-Communist Europe, 2000, p 63.
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should not be accused of making political decisions. Strongly believing
that every constitutional decision is political already by nature, this
approach differentiates political from substantially political.

The first distinction drawn by the advocates of this approach delineates
between substantial policy-making and making policy aimed at strength-
ening democratic process and citizen participation. In this regard, consti-
tutional decisions touching upon questions like political representation or
enhancing democracy are not to be properly regarded political as opposed
to legal.

Another area, where the court has been accorded more extensive powers,
is the protection of universally agreed civil liberties. From this perspective,
implementing universally accepted human rights is not to be considered as
substantial policy-making. From after of the Second World War, human
rights have vigorously entered into the legal debate and become an inte-
gral part of the constitutional adjudication. Political as opposed to legal in
this sense are still decisions, where, by turning to the need to protect
human rights, morally or politically highly controversial questions like
abortion, sexual orientation or euthanasia, or those touching upon the reli-
gious preferences or lifestyles of people are answered.

In addition, there is one special category of judgments turning down
national policies, in case of which courts are quite unanimously believed
to have entered into the realm of politics. This is the sphere of the so-called
transitional or reform issues. These highly complex economic and political
issues are traditionally believed not to be suitable for resolution within a
purely judicial framework, as many of these are highly path-dependant and
context-specific. According to prevailing view, courts are simply not well-
equipped to deal with such complex issues of far-reaching economic and
political reform as they are to decide on the legitimacy of rules that are
aspects of complex systems. In invalidating a single rule, they may produce
unfortunate systemic effects with unanticipated bad consequences. Lon L.
Fuller labels that category of decisions as being polycentric®.

2. ,Political” decisions in the practice of the Supreme Court of
Estonia

Applying the aforementioned criteria of substantial policy-making to the
practice of the Supreme Court of Estonia, it appears that the court has been
rather reluctant to have its say in political questions properly so called.

The Supreme Court has twice made a decision on the constitutionality of
turning down electoral unions at local government elections, finding that

the prohibition was contrary to the Estonian Constitution. Both decisions

L. L. Fuller. Forms and Limits of Adjudication. 92 Harv. L. Rev. (1978), p 395.



posed a heated debate in the Estonian society and brought about severe
accusations in intruding into politics. Applying the criteria of enhancement
of democratic process and citizen participation - at which enabling of elec-
toral unions to take part of the local elections is undoubtedly aimed - these
decisions cannot be ranked as political as opposed to legal.

The Estonian Supreme Court has never ruled on the termination of preg-
nancy, prohibition of euthanasia, constitutionality of the same-sex mar-
riage, or other highly controversial matters.

There still is one late decision of the Estonian Supreme Court’, where the
court sitting en banc found that the provision of the Law on Succession reg-
ulating the compulsory portion of the bequeath should be read as not
extending to those relatives of the deceased who have attained pension age
but are factually capable of working for their living. For many years, this
provision had been treated as applicable to all pensioned people, regardless
of their capability to work. By turning upside down the prevailing interpre-
tation, the court obviously involved in making substantial social policy.

Another highly political decision of the Estonian Supreme Court regards
making substantial criminal policy®’. In that case, the court found that the
constitutional right to a lesser punishment also extends to persons who are
already serving their sentences pursuant to judgment. As many proponents
of the decision have pointed out, the state should not be put under the obli-
gation to review all the punishments of persons who are serving their sen-
tences pursuant to judgments entered into force, because this would make
any further mitigating penal reform to be proposed by the lawgiver highly
improbable because of the burden it imposes on the court system of the coun-
try. Furthermore, the right of the persons who are serving their sentences pur-
suant to judgments entered into force is not a universally accepted human
right. Neither the European Convention on Human Rights and Fundamental
Freedoms nor the application practices thereof ensures such a right.

As to the reform decisions, the Estonian Supreme Court has lately stressed
the specific context of the broad social and economic reforms, taking a
restraintist rather than an activist path in that question. In its judgment
dating from 18 March 2005, the General Assembly (The Supreme Court sit-
ting en banc) of the Estonian Supreme Court stated: “The legislator has a
wide discretion for the protection of public interests upon transforming
ownership relationships in the course of a wide-scale reform. The legisla-
tor is entitled to decide on essential expropriations and establish special
means of compensation, fair from the aspect of transformation of relation-

7 22 February 2005 judgment of the Supreme Court en banc No 3-2-1-73-04. Available in English at
http://www.nc.ee/english/.

8 17 March 2003 judgment of the Supreme Court en banc No 3-1-3-10-02. Available in English at
http://www.nc.ee/english/.
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ships in society, which do not need to guarantee total compensation of
market value to the owner of property. In the present case the legislator,
after having weighed the matter, has came to the conclusion that a fair
compensation to co-operative, state co-operative and non-profit organisa-
tions for the dwellings subject to expropriation through fulfilling the obli-
gation to privatise would be payment in PV-s [privatization vouchers] [...].
The general assembly has no reason to doubt the result of the weighing®.

Thank You for Your attention.

PE3IOME

KOHCTUTYIIMOHHBIE CYABl 4aCTO IIOABEPralOTCS OCYKAEHUIO 3a IPUHATHE
IIOAUTUYECKUX PellleHUuN UAU BMeIIaTeAbCTBO B AeAd 3aKoHopaTeAei. Oco-
OeHHO, KOHCTUTYIIMOHHBLIE CYABI BCTAIOT AWIIOM K AUITY C TAKMMU BOIIPO-
CaMU, KOTOpHIE II0 CBOEW CYTH SBASAIOTCHA "TIOAMTHYECKUMHU', IIOCKOABKY
BKAIOYAIOT BEIOOP MEJKAY TPOTUBOOOPCTBYIOMIUMU IIEHHOCTSIMU U IIEASIMU,
u Cyp Aubo IpUHUMaeT pellleHre II0 AQHHOMY BOIIPOCY AMOO OTKAOHSIET
ero. IloAuTudeckuil XapakTep HEKOTOPBLIX pelleHu? KOHCTUTYIIMOHHOTO
CcyAa OOyCAOBAEH METOAAMU, MCIIOAB3YEMBIMU UM AAS TOAKOBAHUSI.

Muorue IIPAaBOBEALI IIOAAT'AIOT, YTO Cy’LLIeCTBYIOT MeTOAbI TOAKOBAHUSA, KO-
TOPBbI€ BOCIIPUHUMAIOTCA KAdK YHMCTO IIPABOBBIE W 3THUM IIPOTHMBOpPEYAT TeO-
pusiM TOAKOBAHUMA, UMEIOIIIUM CTEIIeHH OI€HKH IIEeHHOCTH, TeéM CAMBbIM OHHU
SIBASIIOTCSI IBHO ITOAMTHYECKUMU. Hen36e>XHbI MOAUTHUYECKHE B3TASALI aB-
TOpPOB B HOA]:3y TAKOI'O0 IIOAXOAA K TEOAOTHYECKHM TEeOPUIM, 0COOEeHHO K
OOBEKTUBHO-TEOAOTMUECKOM TEOPUU U apryMeHTaM, AOKA3BIBAIOLIVM, YTO
OTU TE€OPpHUU ABAAIOTCSA AOMHWHUDPYIOIIUMMU.

"IlpecedyeHreM rpaHuUl] IPABOBOTO II@PCTBA", COTAACHO MHOTUM aBTOPAaM,
SIBASIETCST TaK>Ke TIPU3HaHUEe HeOoIIPeAeAeHHOCTH, HEOKOHUEeHHOCTH U abCT-
PaAKTHOCTH TaKWX IIPUHIIMIIOB, KaK PaBEHCTBO, CBOOOAA U BEPXOBEHCTBO
IIpaBa, TakKUM 00pa3oM, MPUAABAA UM TEOPETUUYECKUN XapaKTep.

Ecte ocobas KaTeropmsa Cy’>KA€HHY, KOTOPBIE OTBEPrarOT HAIJMOHAABHYIO
IIOAUTAKY B TOM CAy4Yae, KOIAQ CyABl €AMHOIAQCHO BEPST, YTO II€PELIAn
TPaHUIIBl "IJapCTBa MOAUTHKHM'. DTO cdepa TaK Ha3bIBaeMBIX II€PEXOAHBIX
UAu peddOPMHBIX BOIIPOCOB.

OTO OYeHb CAOKHBIe HIKOHOMHYECKUE W NMOAUTHYECKUE BOIIPOCH], KOTOPHIE
TPAAUILIMOHHO IIPU3HAIOTCS He MMEIOLIVMMU pellleHHsl C IOPUAUYECKON TOY-
KM 3PEHUIM, IIOCKOABKY MHOI'ME U3 HUX HOCAT YaCTHBIU XapaKTep U ABAL-
I0TCA ClenU(PUYHBIMU.

® 18 March 2005 judgment of the Supreme Court en banc No 3-2-1-59-04. Available in English at

http://www.nc.ee/english/.



BepxosuE Cya OCTOHUM ABa’KABI IPDUHUMAA peEIIeHUs 0 HEKOHCTUTYIIU-
OHHOCTHU OTKa3a B (DOPMHPOBAHUU U30UPATEABHBEIX OAOKOB IIPH BEIOOpAxX
B OpraHbl MeCTHOI'O CaMOYIIpaBA€HUs, CUMUTas, YTO IIOAOOHOe 3allpellleHre
nporuBopeunuT Koucturynum OctoHum. O6a 3THM pelleHUs CTaAW IPUYU-
HOU AMCKYCCHU B 3CTOHCKOM OOII[eCTBE M OOBUHEHMU BO BMEIIATEABCTBE
B [IOAUTHUKY. OTHU pellleHus, IPUHUMAIOIINEe 3@ OCHOBY KPUTEPUM YKpeIAe-
HUS AeMOKPaTHU4yeCcKOro IIpollecca M y4acTus I'Pa’kKAaH, COAENCTBYIOIWe
Y4aCTHUIO OOIIEeCTBEHHBIX OPraHMW3alluil B BEIOOPAaxX B OPTaHBI MECTHOT'O Ca-
MOYIIPABA€HUS, HEe MOTYT CUHUTATHLCS HU MOAWTHUYECKUMM, HU IIPOTUBO3a-
KOHHBIMU.

Apyroe noautudeckoe pemreHue BepxoBHoro Cypa OCTOHUM OTHOCHUTCS K
BOIIPOCAM YTOAOBHOM NOAUTHUKU. B 3TOM cAaydae Cyp yCTaHOBUA, YTO KOH-
CTUTYLIMOHHOE IIPABO YCTAHABAMBAET, YTO YCTAHOBACHHE MEHBIIEro CpoKa
HAKa3aHUs PACIpPOCTPAHAETCS U Ha y’Ke OCY’KAEHHBIX Aull. Kak oTMmeua-
IOT MHOTHAE CTOPOHHHMKHU 3TOro peureHus, [IpaBUTEABCTBO He AOAJKHO IIPHU-
HY>KAQTh K II€PeCMOTPY CPOKOB OCY’KAEHUS 9TUX AHI], TaK KaK 3TO MOXKET
3aMEAAUTH Iponecc pedopM B OOAACTH HAKA3aHMS, IIOCKOABKY BO3AOJKET
Ha CyAeOHYIO CUCTEMY CTPAHBI OOABIIOHN I'Py3. boaee Toro, mpasa AuI, oCy-
JKAGHHBIX II0 AeUCTBYIOIIMM 3aKOHAM, He SIBASIOTCS BCeoOlle NPU3HAHHBI-
MU ITpaBamMu dyearoBeka. Hu EBporelickass KOHBEHIIUS 10 TpaBaM YEeAOBEKaQ,
HU CYyLIeCTBYIOLIas NPAKTUKA He YCTAHABAWBAKOT TAaKOEe IIPABO.
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THE PRINCIPLE OF LEGAL CERTAINTY
WITHIN THE JURISDICTION OF THE
REPUBLIC OF LATVIA
CONSTITUTIONAL COURT

AIVARS ENDZINS
President of the Constitutional Court of the Republic of Latvia

Honourable ladies and gentlemen!

During the almost nine years of its activities the Republic of Latvia
Constitutional Court has reached 80 judgments. Almost every fourth of
them expressis verbis mentions the principle of legal certainty. The above
figure testifies that the principle of legal certainty has played an important
role in the jurisdiction of the Constitutional Court.

At the same time it should be stressed that “in the background" the prin-
ciple of legal certainty is being enlarged upon in every Constitutional
Court judgment, in which the Constitutional Court declares the impugned
norm as unconformable with the legal norms of higher legal force. Namely,
this principle is of conclusive importance when taking the decision on the
moment of the legal norms losing their validity.

Thus the principle of legal certainty is a really important instrument in the
activities of the Constitutional Court.

* k%

I have addressed the listeners from this same platform, stating that the
Republic of Latvia Constitutional Court has been the very first Latvian
court, which has made use of general legal principles as the source for
their judgments. Initially it caused failure to understand and even indigna-
tion of several Latvian lawyers; however, at the present moment nobody
doubts that the general legal principle are significant legal sources.

* k%

One has to admit that the essence of the principle of legal certainty has
been gradually disclosed and interpreted by the Constitutional Court as
much as it was necessary to substantiate the decision in any concrete mat-
ter. At the beginning it was done with circumspection, later - more exten-
sively and profoundly.

*k*

For the very first time the Constitutional Court interpreted the essence of
the principle of legal certainty in its June 10, 1998 judgment'. The matter



was dedicated to the right of the politically repressed persons of receiving
compensations. It was declared that the impugned Regulations by the
Cabinet of Ministers were unconformable with the law and Article 59 of
the Republic of Latvia Satversme (Constitution).

The Constitutional Court stressed: “Any law-based state acknowledges the
principle of trust in law. The principle determines that state institutions
shall be consistent in their activities as regards normative acts passed by
them, they shall take into account trust in law, which could arise on the
basis of a specific normative act".

The Constitutional Court concluded that “The politically repressed persons
trusted the procedure established already in 1988 by which property was
restituted or its value compensated. These persons planned their future,
being aware of the rights, endowed by certain normative acts, the funda-
mental statements of which up to April 23, 1996 were as follows:

1) the application shall be submitted not later than 3 years after the
Resolution to consider deportation as unfounded was adopted;

2) the application shall be reviewed even after that time, if the time limit
has been exceeded because of justified reasons;

3) buildings and other property shall be restituted, but if it is not possible
-their value shall be compensated in cash.

Because of Resolutions No.148 and 367 passed by the Cabinet of
Ministers, part of the politically repressed persons were denied the right of
retrieving illegally confiscated property or receiving compensation for it as
anticipated by law. Thus, the principles of justice and legal certainty have
been violated".

Almost a year after that a new judgment followed the above one, in which
the Constitutional Court had to protect the rights of the politically
repressed persons, when reviewing the conformity of the Cabinet of
Ministers Regulations with the legal norms of higher legal force.

The Constitutional Court stressed that the norms of the law shall be inter-
preted systemically, taking into consideration the fact that "Article 1 of the
Satversme (Constitution) of the Republic of Latvia, determines, that Latvia
is an independent, democratic Republic”". And the following general legal
principles: the principle of a law-based state, the principle of justice and

! Judgment of the Constitutional Court in the case No0.04-03 (98) "On Conformity of the
Cabinet of Ministers 23. April, 1996 Resolution No.148 “On the Procedure by which
the Property is Restituted or its Value is Compensated to the Persons, whose
Administration Deportation from the Territory of the Latvian SSR or from the Part of
the Territory of the Latvian SSR that Has Been Incorporated into the RSFSR is
Recognized Unfounded" and the Cabinet of Ministers 4. November, 1997 Resolution
No. 367 “Amendments to Regulations No. 148 of April 23, 1996" with the Law “On the
Determination of the Status of Politically Repressed Persons Suffered during the
Communist and Nazi Regimes", June 10, 1998.
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trust in law result from the Article. In compliance with the general legal
principles, the politically repressed persons believed in stability of the Law
"On the Determination of the Status of Politically Repressed Persons
Suffered During the Communist and Nazi Regimes", especially in stability
of the legal norm envisaged by Article 9 of the Law. They trusted that no
special date for being granted the status of a politically repressed person
should be fixed. They trusted that offence and injustice will be compensat-
ed in accordance with the law.”

*k*

As concerns social security the Constitutional Court for the first time inter-
preted the principle of legal certainty in its March 19, 2002 Judgment?. At
the Court session, reviewing this matter, the Saeima (Parliament) represen-
tative inter alia stressed that "“the principle of legitimate trust cannot be
completely absolute".

The Constitutional Court referred to the viewpoint expressed in former
judgments and additionally pointed out:

“In his/her turn, in compliance with the above principle, the individual
may rely on the constancy and invariability of a legitimately passed legal
norm. He/she may plan his/her future taking into consideration the rights
the norm has endowed.

The functioning of the principle of legal certainty depends on the fact
whether the person's trust in the legal norm is legitimate, well-grounded
and reasonable, in its turn, the legal regulation on its essence should be
reasonably definite and constant, so that one could trust in it.

Old age pensions belong to the sector of state social policy, which is to be
long-termed and stable. Social policy is connected with the certain state
support and protection for persons, who need it, therefore the trust in law
in this sector shall be protected".

The Constitutional Court stressed that “The Saeima, deviating from the ini-
tially guaranteed rights without evaluating the conformity of the chal-
lenged norm with the principle of legal certainty, has created the feeling
of insecurity in the society.

* k%

In its March 25, 2003 Judgment the Constitutional Court expressed its
viewpoint on the bounds of the activity of the legal certainty principle®.
The Constitutional Court concluded:

Z Judgment of the Constitutional Court in case No. 2001-12-01 "On Compliance of

Paragraph 26 of the State Pension Law Transitional Provisions with Articles 91 and 109
of the Satversme (Constitution), March 19, 2002.

3 Judgment of the Constitutional Court in case No. 2002-12-01 “On the Compliance of the
Article 12 (Item 3 of the first Part) of the Law "On Land Reform in the Republic of Latvia
Cities" with Articles 1 and 105 of the Republic of Latvia Satversme", March 25, 2003.



"Neither Article 1 nor Article 105 of the Satversme anticipates prohibition
of incorporating such amendments into legal regulation, which comply
with the Satversme. However, in a democratic state the principle of legal
certainty requires envisaging a considerate transition to a new regulation
when adopting the above amendments. Reasonable terms shall be estab-
lished or due compensation for the incurred losses shall be envisaged, i.e.
- if the former land owners or their heirs have started the process of regain-
ing the property before the challenged norm taking effect and if they have
invested certain resources in it.

When passing the challenged norm the legislator has not envisaged such
a reqgulation. However that does not forbid the court of general jurisdic-
tion, when reviewing concrete cases, to apply the legal principles, follow-
ing from the Satversme".

* k%

In its March 9, 2004 Judgment* the Constitutional Court had to solve an
interesting problem: The Jurmala city Dome (Municipality), when protect-
ing its rights, referred to the principle of legal certainty. Only later the
Dome specified that the principle of legal certainty shall be applied to pri-
vate persons and not the municipality of Jurmala. In its Judgment the
Constitutional Court concluded that the main function of the above prin-
ciple is to protect a private person from ungrounded use of public power
and it shall be applied only as far as the specifics of public law subjects
permit it. The submitter reasonably points out that the principle of legal
certainty as concerns the legal relations of the above dispute protects the
individuals, who - trusting in the lawfulness of the terminated Dome
Regulations - have performed certain activities.

*k*

In October of 2004 -on the basis of several claims by different courts, which
reviewed concrete matters on the issues of pensions - the Constitutional
Court reached the Judgment® which touches upon the principle of legal

* Judgment of the Constitutional Court in Case No. 2003-16-05 “On the Compliance of
the Minister of Regional Development and Municipal Affairs May 27, 2003 Order No.
2-02/57 on Suspension of the Enforcement of the Jurmala City Dome October 24, 2001
Binding Regulations No. 17 “On the Jurmala Detailed Land Use Plan for the Territory
Between the Bulduri Prospect, Rotas Street and 23-25 Avenues"; the Minister of
Regional Development and Municipal Affairs June 2, 2003 Order No. 2-02/60 on
Suspension of the Enforcement of the Jurmala City Dome October 9, 2002 Binding
Regulations No. 10 “On the Confirmation of the Detailed Land Use Plan for the Public
Center "Vaivari" as well as the Minister of Regional Development and Municipal
Affairs Order No. 2-02/62 on Suspension of the Enforcement of the Jurmala City Dome
November 7, 2001 Binding Regulations No. 18 “On the Confirmation of the Detailed
Land Use Plan for the Plot Bulduri 1001, Jurmala" with Article 1 of the Republic of
Latvia Satversme""; March 9, 2004

> Judgment of the Constitutional Court in Case No. 2004-03-01 “On the Compliance of
Article 30 (Parts five and six) of the Law "On State Pensions” with Articles 1 and 91
of the Republic of Latvia Satversme (Constitution)""; October 25, 2004.
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certainty. Two different norms were contested in the matter.

In its Judgment the Court referred to several Judgments of the European
Court of Justice (case C-63/93 "Duff and Others v. Minister for Agriculture
and Food, Ireland, and the Attorney General"[1996], ECR 1-0569, Item 20;
case C-22/94 "Irish Farmers Association and others v. Minister for
Agriculture and Food, Ireland and the Attorney General" [1997], ECR
1-01809, Item 19 and case C-177/90 “Ralf-Herbert Kahn v
Landwirtschaftskammer Weser-Ems"[1992], ECR 1-00035, Item 14) and
stressed that "It is necessary to establish whether the legislator has antici-
pated such a right, as the individual may refer to the principle of legitimate
trust only in case if the legal regulation, earlier determined by the legisla-
tor, has created basis for legitimate expectation”.

As concerns one of the contested norms the Constitutional Court concluded that
"Taking into consideration the fact that the former legal regulations have not
determined the right to granting pensions anew to persons, the Amendments,
made by the legislator in the fifth Part of Article 30, are not at variance with the
principle of protection of legitimate expectations, as this principle may protect
only such rights, which have been once determined to a person”.

In its turn the second of the impugned norms was declared as uncon-
formable with the principle of legal certainty. The Constitutional Court
referred also to the Republic of Lithuania July 12, 2001 Judgment in which
the Court of the neighboring State had stressed: “the principle of legal
security (legitimate trust) anticipates that legal regulation may be amend-
ed only in pursuance with an earlier established procedure and without
violating the principles and norms of the Constitution as well as observing
the legal interest of the person and his/her legitimate expectations"®.

Simultaneously the Constitutional Court pointed out that "the principle of
legitimate trust among other things determines also the fact that the rights,
once acquired by an individual, cannot exist for an unlimited time.
Namely, this principle does not serve as the basis for expectation that the
once determined legal situation will never change. Essential is the fact that
the principle of legitimate trust secures for the individual the legal protec-
tion only for the transitional period, determined by the legislator. The prin-
ciple of legitimate trust does not guarantee for the individual a continual
status quo, i.e. it does not bestow upon the individual the right to a con-
stant exceptional situation in the new legal regulation"”.

*k*

I would like to mention that a funny case took place a, concern, the prin-
ciple of legal certainty In a matter, which was on the issues of remunera-
tion of the expenses of the Saeima deputies, the Saeima representative,

making reference to the principle of legal certainty, stressed that the elect-

® See Rulings and Decisions of the Republic of Lithuania Constitutional Court No. 17
Vilnius: Constitutional Court of the Republic of Lithuania, 2002, pp. 33-34.



ed representatives of the people were in a specific situation and should be
trusted"’. Naturally, such an interpretation of the principle of legal certain-
ty was not upheld by the Constitutional Court.

***

As I have already mentioned the principle of legal certainty is of impor-
tance also in another aspect. The Constitutional Court assesses the con-
crete situation in every judgment, which declare, that an impugned norm
is unconformable with the legal norms, of higher legal force.

*k*

The law establishes that in cases if the Constitutional Court declares a norm
as unconformable with a norm of higher legal force, the Constitutional
Court shall declare it as invalid. However, the Constitutional Court Law
envisages freedom of action as concerns the issue of declaring the term of
the norm becoming invalid. The third Part of Article 32 of the Constitutional
Court Law envisages: "(3) Any legal norm (act), which the Constitutional
Court has determined as incompatible with the legal norm of higher force
shall be considered invalid as of the date of publishing the judgment of the
Constitutional Court unless the Constitutional Court has ruled otherwise".

The Constitutional Court has ruled "OTHERWISE" almost in every second
of its judgments. In many cases "OTHERWISE" has meant that the
impugned norms lose their validity from the moment of their issuance. But
there have been also cases when it has been ruled "OTHERWISE" refer-
ring to some moment in the future.

When making the decision on unconformity of the impugned norm (act)
with the legal norm of higher force and taking the decision on the moment
from which the contested norm shall lose validity, any concrete situation
is discussed also from the viewpoint of legal certainty.

*k*

For the first time the Constitutional Court in the above connection referred
to the principle of legal certainty already in its fourth judgment®. Joint

* Judgment of the Constitutional Court in Case No. 2001-06-03 "On Compliance of Items 4, 5,
6, 7, 8 and the First Sentence of Item 9 of the Saeima Presidium February 28, 2000 Regulations
"On the Procedure of Compensating Expenses Occurred to the Deputies while Exercising
their Authority” with Article 91 of the Republic of Latvia Satversme"", February 22, 2002.

8 Judgment of the Constitutional Court in Case No. 04-05 (97) "On Conformity of the
Joint Interpretation by the Ministry of Finance (No. 047/475 Certified on April 30,
1993) and by the Ministry of Economic Reforms (No. 34-1.1-187; Certified on May 4,
1993) “On Revaluation of Fixed Assets by Enterprise and Entrepreneur Company
Accountancy”" and Interpretation by the Ministry of Economy No. 3-31.1-231 of
December 28, 1993 “On the Procedure of Application of the Joint Interpretation by the
Ministry of Finance ant the Ministry of Economic Reforms "On Revaluation of Fixed
Assets by Enterprise and Entrepreneur Company Accountancy"" with the Law “On
the Procedure of Privatization of Objects (Enterprises) of the State and Municipal
Property" as well as Other Laws""; March 11, 1998.
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Interpretation by the Ministry of Finance and by the Ministry of Economic
Reforms, which these Ministries had issued by exceeding their authority,
was declared as unconformable with the legal norms of higher force. The
submitter of the claim - the Council of the State Control - requested to
declare it as invalid as of the moment of its issuance. In its turn the
Constitutional Court decided to declare the impugned norm as invalid
from the moment of the announcement of the Judgment. In its judgment
the Constitutional Court stressed:

“While discussing about the date from which the debated normative acts
could be declared null and void, the Constitutional Court considered the
following principles: the principle of justice, the principle of legality, the
principle of separation of power and the principle of legal certainty. When
comparing significance of the above principles, of really essential impor-
tance are the following elements of legal certainty: influence of retrospec-
tive force of the verdict on public and private interests; longevity of legal
relations, established on the basis of the Joint Interpretation; possible
changes in the legal status of the subjects to be privatized who trusted in
legality of the Joint Interpretation, the Interpretation of December 28, 1993
and others".

*k*

One of the most interesting matters, which created the Constitutional
Court court-law in the very first years of its activities was the case’ on the
compliance of the Law" Amendments to the Law "On Maternity and
Sickness Benefits"" with the second Part of Article 66 of the Republic of
Latvia Satversme (Constitution). Article 66 of the Satversme stipulates that
if the Saeima passes a resolution involving expenditure not foreseen in the
Budget, it should specify in this resolution the sources of revenue with
which to meet such expenditure. The submitter of the claim - the Cabinet
of Ministers - held that the legislator has violated Article 66 of the
Satversme as it has enlarged the scope of persons entitled to receive mater-
nity benefit, not envisaging funding for it.

The Constitutional Court concluded that there was a violation of the
requirements of the second part of Article 66 of the Satversme.
Simultaneously the Constitutional Court stressed: "When making a deci-
sion on the time from which the disputable legal norm shall be declared
null and void, it should be taken into consideration that in accordance with

® Judgment of the Constitutional Court in Case No.01-05 (98) "On Conformity of the

Norm established by the Second Part of Article 4 of the Law "On Maternity and
Sickness Benefits"- that on June 19, 1998 Was expressed in a New Wording in Article
8 of the Saeima Law “"Amendments to the Law “On Maternity and Sickness Benefits""
with Article 66 of the Republic of Latvia Satversme (Constitution); November 27, 1998.



Article 89 of the Satversme, the State acknowledges and protects the basic
right of a person to social insurance (security). Besides, in compliance with
the principle of trust in law, the socially not insured persons trusted in
legality and stability of the disputable legal norm."”

The Constitutional Court declared the contested law as not being in com-
pliance with Article 66 of the Satversme and null and void from the
moment of the law "On the State Budget for 1999" taking effect, if the
State Budget for 1999 does not envisage resources for covering the pay-
ment of maternity benefits to the persons indicated in the second part of
Article 4 of the Law "On Maternity and Sickness Insurance”, even though
the submitter of the claim requested declaring the impugned norm as null
and void from the moment of its issuance.

* k%

Approach established in the above matters is still topical in the
Constitutional Court judgments; however in the text of more recent judg-
ments it is less noticeable expressis verbis. During the practice of the last
few years the Constitutional Court is guided by the approach that the deci-
sion of the

Constitutional Court as concerns the moment from which the impugned
norm loses validity shall be substantiated only in special cases. However,
in all cases the Constitutional Court, when taking the decision, takes the
principle of legal certainty into consideration.

PE3IOME

Hapo mpu3HaTh, YTO OPUHIUN NPABOBOM ONPEAEACHHOCTH IOCTEIIeHHO
OpHUHUMAACS U TOAKOBancss KoHcTUTynUMOHHBIM CyAOM HACTOABKO, Ha-
CKOABKO OBIAO HEOOXOAWMO AAS NPUHATUSA PEIIeHUd II0 KOHKPETHOMY Ae-
Ay. Bnepseie KorctutynmosHbBIN Cya TOAKOBAA CYUIHOCTH MPUHIIMIA IIpa-
BOBOU omnpepereHHOCTH B penteHuu oT 10 uions 1998 r. Aero OTHOCHAOCH
IIpaBa [IOAYYeHUs KOMIIeHCAlluH IOAUTUYECKH pellpecCUPOBaHHBIMU AUIIA-
Mu. CIIyCcTd rop IMOCAEAOBAAO HOBOE pellleHue, B KOTOPOM KOHCTUTYIIMOH-
HBIU Cyp OBIA BHEIHY KAEH 3allUIaTh IIpaBa MOAUTHUYECKU PelpecCUpOBaH-
HBIX AUIl, KOTAA pacCMaTpPUBaA COOTBETCTBHE NOCTaHOBAeHUM KabunHeTa
MHHUCTPOB IIPABOBLEIM HOPMaM, UMEIOLIUM BBICUIYIO IOPUANYECKYIO CHAY.
KOHCTUTYIIMOHHBIN CyA OTMETHUA, YTO HOPMBI 3aKOHBI AOAJKHBI TOAKOBATh-
€Sl CUCTEeMAaTUYeCKH, YIUTHIBAA TOT PakKT, 4To “coraacHo cratbe 1 CaTBep-
cMme (Koucturynuu) PecniyOarka NAaTBUSA ABASIETCS HE3aBUCHUMOU AEMO-
KpaTudeckon pecnyOAmkou”". M Takue oOliye IIpaBOBBIE IIPUHIUNEL, KAk
IIPUHIIUII TOCYAAPCTBa, OCHOBAHHOI'O Ha 3aKOHE, IIPUHIIUII CIIPABEAANBOCTU
U AOBepUs 3aKOHY, BBITEKAIOT M3 3TOU CTaThbU. UTO KacaeTcsd COIIMaAbHOI'O
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oOecnieuenus, To KoHcTtuTynmoHHBEM Cya BIepBble TOAKOBAA HPUHITUAT
TPaBOBOY OIpeAeAeHHOCTH B pelrteHuu oT 19 mapta 2002r. Ha 3acepanuu
Cyaa, BO BpeMs KOTOPOTO PacCMaTPUBAAOCh 3TO AEAO, IIPEACTaBUTEAb
Cetima ([TapramenTa) inter alia oTMeTHA, YTOI NMPUHIUIN “AUTUTUMHOCTU
AOBEpHUS He MOYKET OBITh TOAHOCTBIO aOCOAIOTHEIM".

B pemenun ot 25 mapra 2003 r. KoHCcTuUTynmoHHBIN CyaA OTMETHA CBOIO
TOUKY 3PEeHUS OTHOCHUTEABHO NIPEAEAOB AeMCTBUS IIPUHIIMIIA IIPABOBOM OIlI-
PeAeAeHHOCTHU. 3aKOH yCTaHABAMBAET, YTO B TeX CAydadx, Korpaa Koncru-
TynuoHHBINM Cyp IIPU3HAET HOPMY He COOTBETCTBYIOILLEN HOPME, UMEIOIIen
BBICIIIYIO IOPDUAWYECKYIO CHAY, TO IIPDU3HAET €€ HEACHUCTBUTEABHOU. TeM He
MeHee 3akoH 0 KoucTurynuonHoM Cyae 3aKpelaseT CBOOOAY OTHOCHUTEAD-
HO BOIIpOCA O NPH3HAHUU IIOAOKEHUS HOPMBI HEAeHCTBUTEABHOM.

Ha npoTsskeHny IpakTUKM MOCAeAHUX AeT KoHCTuTymoHHBIN Cya pyKOBO-
ACTByeTCH TaKUM IIOAXOAOM, COI'AQCHO KOTOpOMy penienusia KOHCTI/ITYHI/IOH-
HOoro Cypa OTHOCHUTEABHO IIOTEPU HOPMOM CUABI OOOCHOBBIBAIOTCS TOABKO B
0COOBIX cAydasix. TeM He MeHee BO Bcex caydasx KoHcturyrmoHHBIN Cya,
IIpUHUMas pelleHUs, YYUTHIBaeT IPUHIUII IPABOBOM OIIPEAEAeHHOCTH.




ROLE OF THE CONSTITUTIONAL
PROCESSES IN POST-SOVIET
TRANSFORMATION

TIGRAN TOROSYAN
Vice-President of the National Assembly of the Republic of Armenia

Constitutional reform is inevitable,
rather complicated at the same time and often impossible.
Osiatynski V.

In 1989 all countries of Post Soviet transformation adopted new constitu-
tions and some of them have already amended them. In 2003-2004, when
these countries were divided in several groups in the result of political
processes, the constitutional reforms again came to the fore again. All those
countries that passed through so called “coloured” revolutions either have
serious problems with reforming the constitution, or are already in the
process of constitutional reforms. Not only because in the race for power
these revolutions were realized through violating the existing constitutions'.
Perhaps unfavourable state of constitutional reforms became one of the fer-
tile grounds for revolutionary situation. In post-Soviet transformation devel-
opments different factors are observed that influence the developments of
the process of determining the vector of these developments. Within these
factors, the influence of constitutional process is the lesser studied.

After the collapse of the Soviet Union, the commenced transformation was
absolutely new phenomenon, for study and effective specification of which,
it was needed modulate, discover the set of factors and regularities influ-
encing that process, develop theoretically founded and practically tested
standards for regime changes, which will allow to check up the orientation
of the events - whether they are transformation of one regime to another
or they are inter-regime changes; what kind of specifications should be
done to provide desirable orientation and course for these transformations?
The matter itself is very complicated because of multi-measurement of the
democracy and multi-vector character of the development and naturally
when analyzing that phenomenon first approach it was attempted to apply
the political theories and approaches on transition from authoritarian
regimes and consolidation of new democracies based on the experience of
the countries of Eastern Europe and Latin America. Still today the debates
are going on to find out whether these two phenomena are the components
of one global phenomenon, or at least have essential differences, or they

! Torosyan T., Vardanyan A., “Where do “coloured" revolutions lead ?"Public Governance,
2005, Nb.
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are substantially different in their development regularities, doctrines and
theories®>. However, the studies during 15 years allowed formulating
approaches, postulates and hypotheses, which enable to a certain extent to
detect regularities, the logic of developments and main factors. According
to those analyses it was attempted to classify Central and Eastern Europe
and ex-Soviet Union countries which are participants of this process®.
Liberal economic reforms, forms of relations (“agreement"”, “compulsory”,
"revolutionary”, '"reorganization") between governing groups and their
rivals, the "health"” state of democracy in those countries were taken as a
basis for these classifications. These classifications underline different pre-
requisites of transformation and later developments showed that for detect-
ing regularities it is not efficient to consider them as main factors.
However, the need of detecting main factors remains important scientific
and application issue, as the main objective of such studies should be the
formation of the unified set of such factors, the realization of which will
provide transition from authoritarian regimes to stable democracy, or
which could explain the regularities of such a transition. During 15 years
of transformation, the political sciences suggested a range of approaches
and models to study post soviet transformation, the general logic of espe-
cially succeeded transitions, similar consecutiveness of events, actions and
processes have been detected’.

The first works of transitology were already right in formulating three main
preconditions of the regime changes - liberalization in the broad sense (not
only economic), formation of civil society or reestablishment, and, in con-
ditions of the last - organization of free and fair elections’. The major part
of the independent states that emerged in the result of the collapse of the
Soviet Union chose the way of electoral democratization. Indeed, the appli-
cation of the universal suffrage is an important democratic indicator but
still it is not a guarantee for the existence of the civil society, where the
law prevails. More complete picture of the situation is created by integral
indicators, particularly the group in Table 1° applied by “Freedom House"

2 Carl T.L., Shmitter F. -Democratization: concepts, postulates, hypotheses. Polis, 2004 N4

3 Bunce V. Comparative Democratization: Big and Bounded Generalizations.
Comparative Political Studies, 2000, vol. 33, No 6-7
McFaul M. The Fourth Wave of Democracy and Dictatorship. Non-cooperative
Transitions in the Post communist World. World Politics, January, 2001.
Makarenko B.I. Consolidation of Democracy: “child diseases" of post soviet states.
Politics, 2002/2003. No 4(rus.)

* Melville A. "On trajectories of post-communist transformations". Polis, 2004 No 3. (rus.)

5 Karl T.L., Schmitter F. Democratization: concepts, postulates, hypotheses. Polis, 2004,
No 4.(rus.)

® Karatnycky A., Motyl A., Handelman S. (eds). Nations in Transit 2005. Democratization
from Central Europe to Eurasia. Washington, D.C., Freedom House, 2005 (http://fre-
domhouse.org/research/nattransit.htm)



in preparing annual chronicles on "Nations in Transit" and characterizes
the post soviet transformation countries according to the state of their
democratization and respect for law and represents data on the country on
these two main parametres and some of their components. It is worth of
attention, that the ratings of constitutional and legislative frameworks are
selected as one of the two characterizing components for respect of law.
Moreover, the constitutional frameworks have great importance from the
aspect of the democratic components.

Of course, the approach applied by "Freedom House" needs additional
motivations. Particularly having 1 coefficient equal to the rating constitut-
ing components, or being necessary and sufficient of the each of selected
components it is not absolutely obvious. However, the indicators gener-
ally reflect truly the situation or at least those qualitative developments,
which have been recorded during post soviet transformation.

State of the democratic processes in the countries of the
post soviet transformation in 2004.

Table 1
Country EP CS | IM GPA | DEM | CLF | CO | ROL |DEM-97| ROL-97
Poland 1,75 1,25 1,50 2,50 1,75 2,00 3,00 2,50 1,45 1,88
Slovenia 1,50 1,75 | 1,50 2,00 1,69 1,50 2,00 1,75 1,95 1,75
Lithuania 1,75 1,50 | 1,75 2,50 1,87 1,75 3,75 2,75 1,95 2,88
Estonia 1,50 2,00 | 1,50 2,25 1,81 1,50 2,50 2,00 2,05 2,75
Hungary 125 125 | 250 2,00 1,75 1,75 2,75 2,25 1,50 2,13
Latvia 1,75 1,75 | 1,50 2,25 1,81 1,75 3,50 2,62 2,15 2,88
Slovakia 1,25 1,25 2,25 2,00 1,69 2,00 3,00 2,50 3,65 3,88
Czech Rep.| 2,00 1,50 | 2,00 2,50 | 2,00 2,50 3,50 3,00 1,50 2,50
Bulgaria 1,75 2,75 | 3,50 350 | 2,87 3,25 4,00 3,62 3,55 4,25
Croatia 3,00 3,00 3,75 3,50 | 3,31 4,50 4,75 4,62 4,25 5,00
Romania 2,75 2,25 | 4,00 3,00 | 3,00 4,00 4,25 4,12 3,85 4,25
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122 Country EP | ¢S | CcS |GPA|DEM| CLF | CLF [ CcO | ROL | ROL-97
Yugoslavia | 3.25 275 | 325 | 400 | 331 425 | 500 | 462 | 490 -
Albania 3,75 325 | 400 | 425 | 381 450 | 525 | 48 | 475 5,63
Macedonia | 4,50 4,00 375 | 425 | 413 475 | 550 | 513 | 395 475

Moldova 3,50 400 | 450 | 475 | 419 | 400 | 625 | 513 | 400 5,00
Georgia 5,00 400 | 375 | 500 | 444 | 425 | 550 | 488 | 455 4,88
Armenia 5,75 350 | 550 | 500 | 494 | 525 | 575 | 550 | 480 5,38
Bosnia 3,25 375 | 400 | 475 | 394 | 425 | 450 | 438 | 535 6,00
Ukraine 3,50 300 | 475 | 500 | 406 4,25 575 | 500 4,25 5,00
Russia 6,00 475 | 600 | 575 | 562 | 525 | 575 | 550 | 4,10 525
Kyrgyzstan | 575 450 | 575 | 550 | 538 | 525 | 600 | 563 | 470 525

Azerbaijan 6,25 475 | 600 | 600 | 575 | 575 | 625 | 600 | 555 575
Belarus 7,00 675 | 675 | 675 | 681 675 | 600 | 637 6,20 575

The ratings are prepared for 2004. The highest rate is 1, the lowest rate is 7.

Democracy (DEM) = is the average rating for Political Process (PP), Civil Society (CS),
Independent Media (IM) and General Public Administration (GPA).

Respect of Law = average rating for constitutional and legislative framework and corruption (CO).
In order to have the picture of the transformation the last two columns contain information
of 1997.
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In addition, if until 2003 the three degree system (established democracies,
governments in transition, established autocracies) of classification was
applied for summary rating of democratization, which are based on quan-
titative assessments, then since 2004, following the tendencies of the devel-
opments, the countries are divided into 5 groups: established democracies
(1-3 points), semi-established democracies (3-4 points), countries in transi-
tion (4-5 points), autocratic countries (5-6 points), established autocrats
(6-7 points) and the governments in transition are divided into three sub-
groups. The established democracies presume’ growth of democracy from
the minimum level - establishment of democratic institutes and traditions
to the superior level - establishment of democracy in behaviour, value, and
political, social, economic, international dimensions. More detailed division
of classification applied especially for the countries characterized before by
a general wording as "countries in transition”, testify once again the alle-
gation, that the post-Soviet transformation entered the second stage?, when
the future faith of the unstable and provisional "governments in transition"
should be determined. It is not by chance that the name "transitional" is
preserved only for a narrow domain and the other two sub-groups are char-
acterized by the names of two stable groups.In Diagram 1, which is based
on data given in the Table 1, the state of countries of post soviet transfor-
mation are reflected according to the form of their government system.
Taking into consideration the course and the pace of the transformation, it
is possible to foresee, that the second stage of the post soviet transforma-
tion will last not more than 3-4 years. The classification by "Freedom
House" is interesting also from another aspect too. The group of estab-
lished democracies still in 2000 contained such countries (Poland,
Hungary, Slovakia, Slovenia, Czech Republic, Baltic countries), which had
prewar experience of democratization and liberalization: it had been
recorded indicators essentially different from other countries, are more
rapid in their way to democratization and where this process is irre-
versible®’. Moreover, exactly these countries a year ago acceded to the
European Union and proved in practice higher assurance of classification.
From the other hand, candidate countries to the European Union are in the
sub-group of semi-established democracies (Bulgaria, Romania, and
Croatia). It is not less interesting, that according to that classification
Yugoslavia, Bosnia and Albania are in their close neighborhood and which
had great progress in the course of seven years.

7 Di Palma G. To Craft Democracies: Reflections on Democratic Transition an Beyond.
1990. Berkeley

8 Torosyan T. Revision of the Paradigm of Post Soviet Transformation or second stage.
Herald of the humanities. 2005, No 3.

® Dorn J. Norms of rights and freedoms in new democracies: concept of James
Madison.Issues of Economy, 2003, No 6
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Diagram 1

DEM
Established
Autocracy
6
Belarus
Azerbaijan
Russia
Kyrgyzstan.
Georgia Armenia.
Transition
Moldova,
Macedonia
Ukraine.
Bosnia Albania
3
Yugoslavia. Croatia
Established Democracies Romania
Lithuania, Czech )
) . Bulgaria.
Hungary, Poland. Estonia, Latvia.
Slovenia, Slovakia
I 2 3 4 5 6 7 ROL

The state of countries on transformation according to the form of govern-
ment, according to the classification by the chronicle “Nations in Transit -
2005""°.

As regards ex-Soviet Union Republics, little progress is recorded in
Ukraine and Georgia (perhaps due to the color revolutions), little regress
in Armenia and Moldova and significant regress in all other, in the result
of which Belarus has a stable place in the group of “established autocra-
cies" and Azerbaijan is close to this group.

The indicators, given in Table 2, on the development of Armenia during
last seven years are very particular.

10 Karatnycky A., Motyl A., Handelman S. (eds). Nations in Transit 2005. Democratization

from Central Europe to Eurasia. Washington, D.C., Freedom House, 2005
(http://www.freedomhouse.org/research/nattransit.htm)



Democratic developments in Armenia in 1997-2004.

Table 2

Year EP CS IM GOV DEM CLJF CcO ROL

1997 575 3,50 5,25 4,50 4,80 5,00 5,75 5,38

1998 5,25 3,50 4,75 4,50 4,50 5,00 575 5,38

1999 5,50 3,50 4,75 4,50 4,56 5,00 575 5,38

2000 5,50 3,50 4,75 4,50 4,56 5,00 575 5,38

2001 5,50 3,50 4,75 4,50 4,56 5,00 575 5,38

2002 5,50 3,50 5,00 4,75 4,56 5,00 575 5,38

2003 575 3,50 5,25 4,75 4,69 5,00 575 5,38

2004 575 3,50 5,50 5,00 4,81 5,25 5,75 5,50

If the indicator of democracy had been first improved and during last three
years it got worse again, the assessments for constitutional and legislative
frameworks are the same for seven years and in a very dangerous level, and
for the last year a step backwards was recorded, under such circumstances
In case, when since 2002, in the framework of honouring of the obligations
and commitments by Armenia before the Council of Europe', the legisla-
tion was significantly improved. Perhaps it is possible to argue the com-
pleteness of this assessment, but from the other hand, it is obvious, that
although the commitments did not suppose direct constitutional reforms,
but the solution of a range of issues (revision of checks and balances
between powers of state government system, reforms in judicial and local
self government systems) is not possible without them and in this state of
matters it is difficult to expect improved indicators. Moreover, taking into
consideration the fundamental significance of the Constitution, one can
suppose, that the maintenance of constitutional constraints for lasting is
becoming reason for regress. It is very interesting the fact, that Armenia has
rather different indicators in researches of another component of transition
process - economic developments. Researches by "Freedom House" until
2001 contained also indicators on economic liberalization (ECON), which
had three components: privatization (PR), macroeconomic (MA) and micro-
economic (MI). According to the classification in 2001, Armenia had signif-
icant progress during four years (Table 3), exceeded the indicators of ex-
Soviet Union countries, Albania, Macedonia, Bosnia and Yugoslavia.

' Parliamentary Assembly of the Council of Europe. Opinion No 221 (2000). Armenia's
application for membership to the Council of Europe.
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Economic developments in Armenia

Table 3
Year PR MA MI ECON
1997 3,75 4,25 4,25 4,08
2000 3,25 3,50 4,00 3,58

The picture is the same according to another classification, published
annually by the European Bank of Reconstruction and Development in its
“Transition Report" that assesses the situation of the countries in transition
according to four main parametres, where each of thens is characterized by
two or three sub-parameters. Particularly, in 2004 according to the
"Transition Process Parametres"'> Armenia has front-rank integral indicator
among ex Soviet Union countries, which overcame the results of Bosnia,
Macedonia, Yugoslavia and Albania and is very close to the candidate
countries of the European Union (Romania, Bulgaria and Croatia). And
according to the results of classification "“Index Economic Freedom" for
2005 of the famous daily specialized in economics published jointly by
"Heritage" Fund and “Wall Street Journal”, Armenia's indicators are in
compliance with the level of EU member countries. The classification is
made according to the index based on ten main indicators (each of them
has five auxiliary indicators). These indicators are:

- Commercial policy

- Fiscal load of the Government

- Government's intervention in economy

- Financial-loan policy

- Capital turnover and foreign investments
- Banking system and finances

- Salary and prices

- Property rights

- Regulation

- Activeness of informal market

According to this classification 161 countries of the world are divided
into 4 groups: free economy, mainly free economy, mainly not free econ-

'2 EBRD. Transition report 2004. (www.ebrd.org/pubs/index.htm)

3 Mails Marc A., Feulner Edwin J., O'Grady Mary A. 2005 Index Economic Freedom.

The Heritage

Foundation/Wall

Street

Journal.

2005.

(www.heritage.org/research/features/index/countries.cfm)

Washington

D.C.



omy and economies under pressure. The data of the European countries
is given in Table 4. Eight EU member states are in the first group.
Armenia is in the second group, along with other EU member states, even
more, has better index, than France, Slovenia, Greece, Albania and
Macedonia.

Croatia, Romania, Bulgaria, Bosnia, Moldova and Ukraine are in the third
“mainly not free economies" group, and Georgia, Azerbaijan, Turkey and
Russia are after hundred.

Obviously, the indicators of Armenia differ radically from two main com-
ponents of transformation from the view point of democratic and econom-
ic developments, even more interesting is, that the success is in the direc-
tion of the development of free economy.

Table 4
Country Index|Place Country Index |Place

Free (1-1,99) Czech Rep. 2,36 | 33
Luxembourg 1,63 3 |Hungary 2,40 | 35
Estonia 1,65 4 |Slovakia 2,43 | 36
Ireland 1,70 5 [Portugal 2,44 | 37
Great Britain 1,75 7 |Poland 2,54 | 41
Dania 1,76 8 |Armenia 2,58 | 42
Iceland 1,76 8 |France 2,63 | 44
Switzerland 1,85 12 |Slovenia 2,64 | 45
Sweden 1,89 14 |Greece 2,80 | 59
Finland 1,90 15 |Albania Macedonia 2,93 | 67
Netherlands 1,95 17 295 | 69
Mainly free Mainly not free

(2-2,99) (3-3,99)

Germany 2,00 18 |Croatia 3,00 | 74
Austria 2,09 19 |Moldova 3,06 | 77
Belgium 2,13 | 21 [Bosnia 3,16 | 84
Cyprus 2,18 21 |Ukraine 3,21 | 88
Lithuania 2,18 | 23 |Georgia 3,34 | 100
Italy 2,28 | 26 |Azerbaijan 3,38 | 103
Latvia 2,31 28 |Turkey 3,46 | 112
Malta 2,33 29 (Russia 3,56 | 124
Norway 2,33 29 |Romania 3,58 | 125
Spain 2,34 31 |Belarus 3,99 | 143
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In the meantime, of course, it is known!* that the development of both is
not directly conditioned by each other. There are not democratic states
which have serious success in economy. But such a choice is excluded for
Armenia given the geopolitical and geographic location of the country,
culture, mentality of the society and aspirations. More, such diverging
developments are very dangerous for the country and very important is the
detection and elimination of the reasons, as the long-lasting course of
divergence could inevitably lead not only to concussions but also to the
loss of achievements. At first glance, the main reason for these contradic-
tory developments is in surprisingly vivid ambiguity of the Constitution. If
it does not contain any serious danger for the economic development of
the country, then from the view point of democratic developments, these
obstacles are many. Hence, the importance of constitutional processes in
the post-Soviet transformation is much emphasized in case of Armenia.

Evidently, the Respect of Law (ROL) indicator is worse in quantitative
aspect, as it is stands further from average index, than the level of democ-
racy. It is worth to mention, that among studied countries the rating of
Armenia is one of the lowest fro constitutional and legislative frameworks.
This classification truly reflects the picture of the post-Soviet transforma-
tion in Armenia and factually indicates those directions, which should
become main issues of the third post-Soviet election period and main
objectives of the second stage of transformation. In addition, it fully detects
the process of developments in Armenia and several stages passed through
transformation. It is adopted to link the change of powers in 1998 with the
search of Nagorno Karabakh conflict solution and in the consequence of
it the gap within authorities. Of course the importance of Nagorno
Karabakh issue is difficult to underestimate in the events in Armenia (espe-
cially political) and the influence of this factor is indisputable, but deeper
analysis shows, that not less importance has the issue of transformation cri-
sis. We should not forget the political crisis started with presidential elec-
tions of 1996. The change of powers in 1998 marked the beginning of a
new stage of transformation, which had strongest influence on the strate-
gy and pace of economic reforms. The data given in the tables reflects
exactly the results of those changes, but detecting at the same time, that
the main problems of political life remain still unsolved, despite start of
constitutional reform process was declared. The Constitution of 1995 was
adopted based on the complex synthesis of the elements of past (Soviet)
regime, mentality and incomplete views. More over, the French model was
used for drafting the constitution, without taking into consideration the
peculiar character of it, prescription of forty years, exceptional culture and
traditions of democracy, absolute difference of realities and even the fact,

4 Pshevorsky A. On average democracy is better. Expert, No 14.2005(rus.)



that Charles de Gaul reduced the role of the Parliament by subordinating
it at certain extent to the Government and decisions adopted by referen-
dum®. Perhaps PACE gave a briefer anda more complete assessment of the
Constitution of Armenia: “The present Constitution, adopted in 1995, has
played an essential role in the development of democracy and its irre-
versibility and has allowed Armenia to become a member of the Council
of Europe. However, its practical day-to-day implementation has increas-
ingly revealed serious conceptual shortcomings which have become an
obstacle for the further democratic development of the country. In the first
place, the Constitution endows the President with excessive prerogatives
and does not provide for clear separation and balance of powers within the
state structures. Equally serious is the lack of constitutional guarantees for
basic human rights, for independence of the judiciary and for local self-
government in conformity with European standards"'®. The constitutional
reform process initiated in the summer of 1998 had various landslips and
had no effect until the regular end of parliamentary and presidential terms.
The main reasons are several. The fundamental political significance of the
issue was not perceived fully by political forces, which had to be the driv-
ing force of constitutional reforms. The very fact, that these forces did not
become the initiator of those constitutional reforms, presumes serious dif-
ficulties and their more evasive rather than interested standpoint before the
referendum in 2003 did not leave any hope for success (practically two
thirds of favor votes of referendum participants were needed). Of course,
there was also another possibility - initiatives by the President of the
Republic and in the result the Constitution was drafted. But on one hand
the indifferent attitude of political parties towards the Draft was not deci-
sive, from the other hand Robert Kocharyan, President of the Republic, was
not a leader of any party and his background dealt with economic sphere
(in 1997-1998 he was Prime Minister of Armenia). It is not by chance, that
significant achievements were recorded in the economic and not the polit-
ical sphere.

According to the doctrine by Linz and Stepan"” representing a set of
approaches applied in transitology, transition of democratic consolidation
presumes deep reforms at least in three levels - behavior, value and con-
stitutional , the fourth one - political representation - was added' later, as
systems of perfectly integrated political and interacting groups. The study
of first two is very deep and certain multi-dimensional preconditions are

5 Bell J. French Constitutional Law. Clarendon Press, 1992.

' parliamentary Assembly of the Council of FEurope. Resolution 1458 (2005).
Constitutional reform process in Armenia.

” Linz J., Stepan A. 1996. Problems of Democratic Transition and Consolidation. Southern
Europe, South America and Post-Communist Europe. Baltimore.

'8 Merkel W. The Consolidation of Post-Autocratic Democracies: A Multi-Level Analysis.
Democratization, 1998, Autumn.
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formulated - pre-communist and pre-Soviet traditions (civilization, cultur-
al, political, etc.), state of social-economic, political and cultural spheres in
the starting point" of transformation, as well as structural preconditions -
“civil" political culture and civil society®. The constitutional level is less
studied. Meanwhile, the value re-orientations of a state are formed influ-
enced by constitutional priorities and are basis for legal and political inten-
tions. Hence, constitutional process becomes the most important and deci-
sive component of post-soviet transformation. It is not by chance, that
essential public reforms in the period of the last decade and a half in the
result of the post-Soviet transformation on one hand and globalization
process on the other hand, have essentially activated the application of the
international legal norms and experience of foreign countries in the
national constitutional law* .

Quite rightly the democracy with all its components (parliamentarism, mul-
tiparty system, human rights and freedoms, rule of law country, which has
as a basis detailed elaborated, experimented and almost perfect system of
relations and traditions), is perceived as a result of Western culture.
However, sometimes the notions about Western values and traditions are
limited to inspiration with primitive principles of economic liberalism, for-
mal reproduction of the institutes of parliamentarism and verbal duty to
ideas and practice of a social state®.

The experience of Western countries is very diverse and sometimes con-
tradictory. Therefore, the values and principles, which are common for dif-
ferent countries and underline the experience should be adopted and not
the experience itself. The simple adoption of Western constitutional mod-
els brought limited possibilities of imitated democracy. It became clear,
that the use of similar concepts to describe political situations of different
countries without delineating features is likely impeding to understand
them. The best variant is the organic synthesis of Western models and
national peculiarity, where constitutional norms will be perceived not as
alien, artificially taken norms, but as a true normative basis for public life*.
It is not accidental, that two tendencies are noted in the modern state and

legal sphere: unification and distinctiveness, the searches for unification

' Melwill A. On trajectories of post-communist transformations. Polis, 2004, No3.(rus.)

? Dahl R. Development and Democratic Culture. - Diamond L., Plattner M., Chu Y., Tien
H. (eds.) Consolidating the Third Wave Democracies. Themes and Perspectives. 1997.
Baltimore, L. Inglehart R. Globalization and Postmodern Values.-Washington
Quarterly, 2000, vol. 23, No 1

2 Pryakhina T.M. Constitutional self-identification of Russia. Law and Politics. 2004, No
5. (rus.)

2 Martishin O.V. National Political and legal culture in the context of globalization.
State and law. 2005, No 4. (rus.)

% Medushevsky A.N. Constitutional modernization / Constitution as a factor for social
changes. Collection of reports. M., 1999.(rus.)



and self-determination, new manifestations of distinctiveness are continu-
ing actively. At the same time, the proposed ideas should have "genera-
tional" feature, the main values should be attractive for the present gener-
ation to provide stability of ideals*. But there are cases, when as easy as
material and technical means, the organizational and protocol forms
shaped during the development of Western democracy and principles and
values are rooted in legal-political culture. And these are voide of sense
with the same easiness, are led to primitive ceremonies, loose democratic
content and become hypocritical and advocating, false democratic decora-
tion for authoritarian and totalitarian regimes®. The realization of the fact,
that certain qualitative situation of the state institutional environment
could have complex influence on the development of the country, requests
revision of classic preconditions for country development. The simple
replacement of communist institutes with democratic ones will not give
much from the view point of public welfare.

A standard for real qualitative progress could be the development of free-
dom by essentially limiting the state authority. According to James
Madison, «main architect» of the US Constitution, an ideal constitution
should reduce state authority providing freedom and justice for all citi-
zens®. A rule of law state, as a constitutional structure for the main law, is
a form” for authority limitation. According to Madison, the priority princi-
ple of the liberal-constitutional order is the freedom subject to norms of
law. There is no freedom without law® and clear definition and division
between three branches of powers is needed to guarantee this freedom®.
The difficult thing is to define the framework of laws and the limits of the
influence of the government, for which Madison is suggesting three fun-
damental principles:

- people have natural rights and these rights are superior than state rights,

- the government exists to implement these rights and receives authority
from whom it governs

- the majority can not change these rights without violating the principle
of justice.

% Prigozhin A. I. Reconstruction /Perestroyka/: transitional processes and mechanisms.
M., 1990.

% Martishin O.V. National Political and legal culture in the context of globalization. State
and law. 2005, No 4(rus.)

% Burns E. James Madison: Philosopher of the Constitution. New York, Oktagon Books,
1968.

# Hesse K. Foundations of the constitutional law. FRG. M. 1981

% Hayek F. The Constitution of Liberty. Chicago. University of Chicago Press, 1960.

% Dorn J. The norms of rights and freedoms in new democratic states: concept of James
Madison. Issues of Economy. 2003, No 6.
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It is surprising but it is a fact, that after two centuries, these principles not
only did not loose their actuality, but have got more sonority and embracing.

It is also worth of attention the fact that the principle of division and bal-
ance of powers defined clearly still two centuries ago until today did not
find any clear, formatted solutions in the constitutional law. Moreover, this
is the problem for which two similar solutions among constitutions of the
Council of Europe member states is impossible to find. Particularly, three
main directions are marked out, through which legislative power can con-
trol bureaucracy - control, legislation drafting activity, adoption of budget.
For complete functioning of these mechanisms several conditions are need-
ed: cooperation between all branches of powers is needed during drafting
of political solutions, the legislative power should have enough compe-
tences to oversee the functioning of the executive power, and the latter
should be ready to implement the decisions of the legislative power®. The
fourth condition to this should be added - existence of a harmonized sys-
tem of checks and balances, in presence of which is the existence of first
three conditions effective. More, the key for effective state governance is
not only the division of powers, but also the existence of interaction mech-
anisms between state and civil society, which enables to centralize public
interests as embracing as possible and minimize the influence of personal
interests on the adoption of political decisions. Such a performance has
competing parties in a democratic society, which are closely linked with
organizations and mass media representing interests of wide sectors of
society. Only in case of existence of such strong and effective institutes,
introduction of free elections, systems of power division will not lead to
fragmentation and increase the cases, when interested groups pursue their
personal interests on account of public interests®, but will consolidate
democracy.

In 1989 ex-communist countries, which already had started way of consti-
tutional democracy, understood very well what were they Council of
Europe and the European Union expected from then. "The common opin-
ion is that Eastern European countries should strive for Western European
models by taking into consideration common traditions and further possi-
ble accession to the European Union"*. Of course, they could not to take
it into consideration and some of those countries did so and in the result
faced with cruel results of it. Today, these countries have no doubt, that if

% Remington T. Democratization, division of powers and scale of state competences in
Russia. Comparative constitutional review. 2004, No 4 (49)

3! Remington T. Democratization, division of powers and scale of state competences in
Russia. Comparative constitutional review. 2004, No 4 (49)

32 Rapaczynski A. Popular Sovereignty and the Concept of Representation: The
Relevance of American Constitutionalism in Eastern Europe / International Journal
Soc. 1996-1997. Vol. 26, No 4.



they really want to become a full-fledged member of the European family,
they have to bring unconditionally their constitutions in full compliance
with these requests'®.

Already in ancient times, mutual cultural penetrations were one of impor-
tant factors for development of state and legal institutes®. The drafting or
amending process of new constitutions without any reservation was accom-
panied by borrowing this or that constitution or this or that solution,
"except Great Britain, United States and France*". European experts par-
ticipated in drafting of almost all of the Eastern European constitutions.
The attitude towards them was the same in almost all countries: "what do
you know about our country?”, "we are different”, “you do not know our
history”, "we can not be changed at once"* etc. It is obvious, that these
questions were sounded more than once in Armenia.

The experience of the post-Soviet transformation showed obviously, that
the main issue is not as much the adoption of the constitution (all coun-
tries did it), as transition to constitutionality which is linked with two prob-
lems - adoption of the constitution (or radical change) and transformation
of thinking, in the result of which the constitution should be perceived in
necessary manner by political forces, judges and citizens. In the beginning
of transition period there was neither functioning constitution nor neces-
sary culture to force the functioning of the constitution in Eastern and
Central Europe. In this situation it is necessary to choose - either first pre-
pare the society for the new constitution, form a culture and then adopt a
constitution or first adopt a constitution and then use it as an instrument
to form such a culture. Among these factors, the strongest factor in favour
of the adoption of the constitution without waiting for the change in pub-
lic consciousness is that “the moment of the constitution”, when it is pos-
sible to provide agreement regarding principles and rules and especially
conditions for transition to constitutionality and democracy, is often very
short and there are few cases, when after the loss of this moment it was
possible to reach a constitutional agreement and moreover, the transition
to established democracy and constitutionality became more and more dif-
ficult¥. In case of Armenia, it is obvious, that if the period of parliamentary

¥ Osiatynski V. Paradoxes of constitutional borrowing. Comparative constitutional review.
International Journal of Constitutional Law. 2003. Vol.1, No 2.

3 Martishin O.V. National Political and legal culture in the context of globalization. State
and law. 2005, No 4(rus.)

% Saunders Ch.A. Constitutional Culture in Transition / Constitutional Cultures / Ed. by
M. Wyrzykowski. Warsaw: ISP, 2001.

% Schwartz H. Constitutional Developments in East Central Europe. //Journal of
International Affairs. Vol. 45, 1991.Nol.

% Elster J. et al. Institutional Design in Post-Communist Societies: Rebuilding the Ship
At Sea. Cambridge University Press, 1988.
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elections in 2003 is difficult to consider "constitutional moment”, then the
autumn of 2005 in this regard will meet the highest criterias.

Thus, one of the main factors of the effectiveness of the post-Soviet trans-
formation is the constitutional process, as a good constitution is the first
resolute step to the established democracy. However, it is not sufficient
yet. It is necessary to build political and social background for the imple-
mentation of new system of government®. True constitutional provisions
only create favourable conditions and limit constraints, not only foresee
establishment of the best institutes and mechanisms®, but also presume
legitimacy, citizenship and peculiarity. If borrowing of the first one is desir-
able and even inevitable, borrowing of the second is impossible. The elite
can borrow institutes of foreign countries for example granting constitu-
tionally guaranteed rights, which are provided by international conven-
tions. But when such a borrowing is done in conditions of lack of social
dialogue, the legitimacy is under stroke. The borrowing is guaranteed in
case, when rules are established in conditions of all national process, where
any cultural, social or other group is not left out. The lack of such legiti-
macy can become one of the reasons for suspicion by people in develop-
ing countries towards modern Western doctrines on human rights. Under
circumstances introduction of new conditions of constitutional reforms
becomes topical which should focus and

not only on the quality of constitutional mechanisms and institutes, but
also follow the principle of involving different public groups in the process
of drafting constitution®.

PE3IOME

ITocTcoBeTcKas TpaHCHOPMALUI IBASETCS YHUKAABHBEIM IBA€HUEM, AAS UC-
CAEeAOBAHUS U KOPPEKTUPOBKU KOTOPOTO TpeOyeTcs ero MOAEAWpPOBaHUeE,
BBIIBAEHME 3aKOHOMEPHOCTeHN M KOMIIAeKCa (paKTOPOB, BAUSAIOIIUX Ha 3TOT
porecc, pa3paboTaTrh TeOpeTUYeCKN OOOCHOBAHHEIE U IIPAKTUYECKU IIPO-
BepeHHbIe KPUTEPUM PEXMMHBIX U3MeHeHUHN. 3apada CAOKHA CaMo II0 ce-
Oe, M3-3a MHOTOMEPHOCTH AE€MOKPATHU W MHOI'OBEKTOPHOCTU Pa3BUTHUS.
HecMmoTps Ha 3TO, mMCCcAepOBaHUe 3TOTO IIpollecca M BHEIIBA€HHE 3aKOHO-
MEpPHOCTEN M CYIIECTBEHHBIX (DAKTOPOB MMeeT Ba’KHeHIllee TeopeThuue-

% CDL(2005)054. Draft Final Opinion on the Constitutional Reform in the Republic of

Armenia. European Commission for Democracy through Law. Strasbourg, 21 July 2005.
* Goodin R. E. Designing Constitutions: The Political Constitution of Mixed
Commonwealth // Constitutionalism and Transformation: European and Theoretical
Perspectives/ Ed. by B. Bellamy, D. Castiglinone. Blakwell, 1996.
* Osiatynski V., - Paradoxes of constitutional borrowing. International Journal of
Constitutional Law. 2003, Vol. 1, No 2.



CKOe U NPUKAAAHOE 3HadyeHUe, TaK KaK IIepBOe AeCATUAETHE 3TOW TPaHC-
dopManuyu IoKaszaro, 4TO TEOPHS Iepexopd OT CUCTeMBl aBTOPHUTAapPHOTO
YIIpaBA€HUS K KOHCOAMAMPOBAHHOU AeMOKpaTuu, pazpaboTaHHas Ha OIIbI-
Te TpaH3uTa cTpaH AaTHHCKOM AMepuku u O>xnou Eponsl 70-80-bIX ro-
AOB, He BIIOAHE IIPMMEHNMA K IIOCTCOBETCKOU TPaHCHOPMAaILUH.

CoraacHo koHnennuu AuHIa U CTenaHa, KOTOpad IBASETCSI OAHOM M3 OC-
HOBHBIX B TPAH3UTOAOTHM, IIepeX0p K AEMOKPAaTUYeCKON KOHCOAMAQIINU
IIPEeAIIOAAraeT IAyOoKue pedopMbl, 10 KpalHel Mepe, Ha TPeX YPOBHAX -
IIOBEAEHYECKOM, [[EHHOCTHOM KM KOHCTUTYLIIMOHHOM. B OoTAMYMe OT IepBEIX
ABYX YPOBHEN, KOHCTUTYIIMOHHBIU U3y4YeH HEAOCTATOYHO.

KOHCTUTYIIMOHHASA COCTABALIONIAsA IPUCYTCTBYET U B TEOPUU IIOAWAPXUU.
Mepkeab u KpyaccaH mpepraraioT ABa OCHOBHBIX U3MepPEeHUd 3TOU TeOpUU
AOTIOAHUTL TPEThbUM H3MepeHHeM - HaAuYueM KOHCTUTYILIMOHHOro AmOe-
PaABHOTO T'OCYAApPCTBa, TaK KaK AuOepaAbHBle A€MOKpaTUM OrpaHUuYeHbl
KOHCTUTYLIITUOHHBIMU HOPMAaMM M NPOIIEAYPaMHM, 3@ CUYET Yero rapaHTUpy-
IOTCSI OCHOBHEIE ITPaBa U CBOOOABI TPa>XA@H, TapMOHWYHOCTH BeTBEM BAa-
CTH, 4eTKOe pa3jpeAeHre WX IIOAHOMOoYuM. T.e., IJeHHOCTHEBIe IIepeopUeHTa-
UMY rOoCypapCTBa (POpPMUPYIOTCS IOA BAMSHHEM KOHCTUTYIIMOHHBIX IIPU-
OPUTETOB U SIBASIIOTCSI OCHOBOM IOPUAMYECKON U THOAUTHUYECKOU ITeAeHa-
npaBaeHHOCTU. CA€AOBATEABHO, OAHUM M3 Ba’KHEMIINX U ONPEAEATIONIUX
COCTaBASIOIIUX IIOCTCOBETCKOM TPaHCAHOPMALUU IBAIETCSI KOHCTUTYIIUOH-
HBIU Iponecc. He cayyallHO, 4TO COBpeMeHHBIEe KOpPeHHEIe IIpeoOpa3oBa-
HUS COIMAABHOW JKM3HM, KOTOPBIE HPOUCXOAAT IOA OAHOBPEMEHHBIM
BAUSHUEM IOCTCOBETCKOMN TpaHC(HOpMAalUM U FAOOAAM3alUH, 3HAUYUTEABHO
aKTUBU3UPOBAAM IIpDUMeHEHHe B HalJMOHAABHBIX KOHCTUTYIIUSAX HOPM MeK-
AYHApPOAHOI'O IIpaBa U OIBITA 3apyOe’KHBIX CTpaH.

C AaBHUX BpeMeH B3aMMOIIDOHUKHOBEHHE KYABTYP SBASIAOCH OAHUM U3
Ba’KHeMIMX (PAKTOPOB Pa3BUTHA IIPABOBBIX MWHCTUTYTOB. boaee TOro, nou-
TH BCETAQ IIPOIlecC pa3pabOTKU HOBBIX KOHCTUTYLIUM CONPOBOKAAACT 3a-
UMCTBOBAHMEM TOTO MAW MHOI'O PelIeHus U3 TOM WAM MHOU KOHCTUTYIIMU.
OpHAKO IIPOCTOE 3aMMCTBOBaHUE 3allaAHBIX KOHCTUTYIIMOHHBIX MOAEAeM
IIOKa3an0 OrpaHUYEeHHBIE BO3MOKHOCTHA MMUTAIITMOHHON AeMoKpaTuu. EcTb
HeMaAO IIPUMEPOB, KOTAA TaK JKe IIPOCTO, KaK MaTepUaAbHble U TeXHUYe-
CKHe CPEeACTBa, 3aUMCTBYIOTCS C(hOpMUPOBaHHBEIE HA IPOTSKEHWM Pa3BU-
THS 3allaAHOUW AEMOKpPATHM OpPraHM3allMOHHBIE U IPOIlEAYPHBIE METOABI,
ABASIOIINECS OCHOBOW NMOAUTHKO-IIPABOBOM KYABTYPHL IIPUHIUIIEL U II€HHO-
ctu. M Tak >Ke AeTKO OHU TepSIOT CMBICA, IIPEBPAIAIOTCA B IPOCTHIE IPO-
LeAYPHL, TEPSIOT CYTh AeMOKPATUU W CTAHOBATCS AEMarorndecKUM U IIpO-
MaraHAMCTCKUM yKpallleHVeM aBTOPUTAPHBIX W TOTAAUTApPHBIX PE>XUMOB.
OneIT NOCTCOBETCKOM TpaHCHOPMAIUM MOKa3aA, 9YTO B ITUX CTPaHax OC-
HOBHagd IIpoOAeMa 3aKAI0YaeTCsd He CTOABKO B IPUHATUM KOHCTUTYIINY,
CKOABKO B Ilepexojpe K KOHCTUTYIIMOHHOCTH, KOTOpas CBsI3aHa C ABYMs
npobaemMaMu: obeclleueHHe HeOOXOAMMOIO KadyeCcTBa KOHCTUTYLUU U
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TpaHCcOpMalMd MBIIIAEHNS, B Pe3yAbTaTe 4ero KOHCTUTYIIHSA AOAKHA BOC-
IPUHUMATBCA MOAUTHUKAMU U TPakpaHaMU AOAKHBIM oOpasoM. TpeTbum
COCTaBASIOIIUM KOHCTUTYIIMOHHOI'O IIpollecca SIBASeTCS "KOHCTHUTYIIUOH-
HBIM MOMeHT". B HaYanbHOM CTaAMM TPAH3WTAa B CTpaHax LleHTpaapHOU U
BocTounoit EBponbl He OBIAO HU PEAABHO AEHUCTBYIOIIUX KOHCTUTYLIWM, HU
COOTBETCTBYIOIEN KyABTYPHI, KOTOPas 3aCTaBAdeT AeMCTBOBATbH KOHCTUTY-
nuio. B Takux cutyanuax HeOOXOAMMO OPUEHTHPOBATHCA B 3(pEdeKTuBHO-
CTU TOU UAM MHOU IIOCAEAOBATEABHOCTH IIaTOB: CHadaAa HeoOX0AUMO (op-
MHUPOBATh KYABTYPY, @ IIOTOM IIPUHATH KOHCTUTYIIMIO, MAU >Ke CHadanra
NIPUHATH KOHCTUTYIIUIO U MCIIOAB30BaTh €e B KaueCTBe MHCTPyMeHTa (hop-
MHPOBaAHUS TaKoOM KyAbTyphel? Hapsay c apyrumu dakTopaMu, Hauboaee
CYIIECTBEHHBIM {BASETCA TO, UYTO "KOHCTUTYLIMOHHBIM MOMEHT', KOTAQ
MO>KHO OOeCII€YUTh COTAACHe Me>KAY NPUHITUIIaMU U KaHOHaMM U, 0COOeH-
HO, KOHCTUTYIIMOHHOCTBIO M YCAOBHUSIMU IlepeXxopa K AeMOKpPAaTUH, OOBIYHO
O4YeHb KOPOTOK U CYIIeCTBYeT HeMaAO IIPUMePOB, KOI'Ad IIOCAe IIOTepU 3TO-
rO MOMEHTa AOCTU>KeHHe KOHCTUTYIWOHHOTO COTAAcCHd M, OOAee TOrO, Ile-
pexop K KOHCOAMAWPOBAHHON A€MOKPATHUU U KOHCTUTYIIMOHHOCTH CTAHO-
BUTCS HaAaMHOI'O TpypHee. B cayuyae ApMeHUM O4YeBHAHO, YTO €CAM BpeMs
nnapAaaMeHTCKuX BbBIOOPOB 2003 ropa TPyAHO CUMTATh 'KOHCTUTYLIMOHHBIM
MoMeHTOM'", TO oceHb 2005 I. MOXKeT YAOBAETBOPATEH CaMbIe BEICOKHE Tpe-
OOBaHU4.




HEKOTOPBIE ITOAUTHUKO-IIPABOBBIE
AEOOPMAIINV KOHCTUTYIIMOHAAN3MA B
TPAHCOOPMUPYIOIINXCS
OBHIECTBEHHBIX CUCTEMAX

I'ATUK APYTIOHAH

Ilpedcedamenv Koncmumyyuonnoco Cyoa Pecnybauxu Apmenus

XOpoIIo U3BECTHO, YTO KOHCTUTYIIMOHHEIE Pa3BUTUSA AAS AIOOOM AeMOKpa-
TUYECKOU CTPAHBI - €CTEeCTBEHHBIW, AMHAMWUYECKNM, HeNpepbIBHBIU MpPO-
mecc. PazHable rocypapcTBa HAIIAK TakKue DOPMELI U CIIOCOOBI YTBEPSKAECHUSA
KOHCTUTYIITUOHAAW3Ma U AMHAMHUYECKUX CHUCTEMHBIX pedopM, KOTOpPBIE IO
CBOEMY XapaKTepy gBASIOTCA AEMOKPATHYECKHMH, a IO COAEP’KaHUIO -
IIPABOBLIMH, U TapaHTHUPYIOT HEYKAOHHOE pa3BUTHE U IIPOrpecc AQHHOU
COIITMAaABHOM OOITHOCTH.

AAS CTPaH C IepexXOAHOM CUCTEMOM IAaBHAA 3apada TpaHCHOpMALUM - yT-
BepXAeHe KOHCTUTYIIHMOHAANM3MA N obecreyeHue YCTOﬁqHBBIX KOHCTUTY-
IODMOHHBIX paBBHTHﬁ. HOCAeAHee IIpEeAIIoONaTdaeT T'aPpAHTUPOBAHKME BEPXOBEH-
CTBa IIpaBa, (pOpMHUPOBaHHE CPeAbl OOILIECTBEHHOTO COTAACHUS, B3aUMOIIO-
HUMaHUSl U TOAEPAHTHOCTH, HallpaBA€HHE IIOAOKUTEABHOW BHYTpPeHHeM
SHeprum o0llecTBa Ha IIPOrpecc U pa3BUTHE.

SlcHO TakXXKe U TO, YTO IIPOTMBOIIOKA3aHO 3TOMY IPOLECCy, MCXOAd U3
IPUHIIUIIOB CTAHOBAEHMS T'Pa’kKAQHCKOTO oOOIecTBa. KOHCTUTYIIMOHHEIE
Pa3BUTHA HE MOTYT OBITH MOCTABAEHBI Ha CAYKOY TeKyIel MOAUTUYECKOU
neaecooOpasHocTy. OHU He MOTYT HapYyIIUThL OaraHC pa3peAeHHUsT BAACTEH,
BBI3BaTh HepaBHOBecCHUeE, CIIOCOOCTBOBATH COBMEINEHHMIO U IleHTpPaAU3aliuu
IIOAUTHUYECKOY, aAMUHUCTPATUBHON M 3KOHOMHUYECKOU CUA. KoHcTUTyIU-
OHHBIe IIPOILecChl He MOI'YT OCAAOUTH rapaHTHM 3alllUTHl IIPaB YeAOBEKa,
OIPaHUYUTL €ro CBOOOABI, IIPENSTCTBOBATH PA3BUTUIO CAMOYIPaBAEHUS.
[Tonarusa "npasa yearoBeka', “AeMOKpaTua' U "IPaBOBOE rOCyAAPCTBO" BEI-
CTYIIAIOT KaK OPTaHUUYECKOE TPUEAUHCTBO, U IIeAb YTBEPKACHUS KOHCTUTY-
IIMOHAAM3MA - TapaHTUs 3TOrO.

KakoBa pearbHas KapTUHA U KaKue UMeIOTCd TeHAeHIun B BocTounol EB-
porie u ctpaHax OwiBiiero CCCP?

Bce 3Tu cTpaHbl KOHCTUTYIVOHHO YCTAHOBUAY IPUBEPKEHHOCTH AEMOKpa-
TUYEeCKUM, [IPABOBLIM LI€HHOCTSM, IPU3HAAN OCHOBOIIOAATAOlye IIPUHITU-
Il HAPOAOBAACTHS, BEPXOBEHCTBA IIpaBa U pa3jpeA€HUs BAACTEM, 3aA0JKU-
AWl MHCTUTYIIMOHAABHBIY (PYHAAMEHT IIPABOBOTO rocyAapcTBa. HacKoABKO
3TU LEeHHOCTY, IIPUHIIUILI U MeXaHU3Mbl IIPUOOpPEAN pearbHOe COAeprKa-
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HUe B OOIIeCTBEHHOU >XM3HU? OTO NMPUHIUIIMAABHBIA BaIllpoOC HEe TOABKO
IIPAKTUYECKOIr0, HO W TAYyOOKOTO HAydHOro xapakrepa. OAHOM M3 OCHOB-
HBIX 3aAa4 TPAH3UTOAOTUU SBASIETCS UMEHHO PAcCKpPBITUE OOIINX TeHAEH-
YU U AOTMKU IIPOSIBA€HUS 3TUX ITPOITECCOB.

Hamu npoBepeH CpaBHUTEABHBIM aHaAU3 Ha OCHOBAHMU MaTEPUAAOB, pas-
paboTaHHBIX opranmsanueit AoMm cBobopbl CIIIA (Freedom House). B nep-
BYIO O4epeAb, apIyMeHTUPYeM Ty ACUCTBUTEABHOCTb, YTO HaumHasA ¢ 70-x
TOAOB IPOIIAOTIO CTOAETHS A€MOKpaTHUeCcKHe IIPOLecChl Ha MeXAYHApPOA-
HOM ypPOBHE KOHCTaTUPOBAAUW Cepbe3Hble pe3yAbTaThl. Hampumep, ecan B
1974 ropy cBOOOAHBIE CTPAHBI COCTABASIAU 27 IIPOLIEHTOB OT OOIIero, He-
cBoOoAHbBIE - 41 mporieHT, To KapTuHa 2004 ropa AMaMeTpaAbHO ITPOTUBO-
IIOAOJKHAS - COOTBETCTBEHHO 46 U 26 OpOIEHTOB (HOAPOOHBIE AQHHEBIE O
NIPUBEAEHHBIX aHAaAU3aX CM. B IIPUAOSKEHUSIX).

CoraacHO TOMYy >Ke HCTOYHUKY, €CAM B CTpaHax, CTaBUINX YAaeHaMu EBpo-
IIEMCKOI'O COK03a B IIOCAEAHUE CEMB AET, OOIUe XapaKTEPUCTUKU AEMOKpa-
THW YAYUYLIMAUCH Ha 4,4 IIPOIIeHTOB, B OAAKAHCKUX CTPaHaX, He SBASIONIUX-
cqa ureHaMmu EC, - Ha 12,1 nporienTOoB, TO B cTpaHax CHI' oHM yXyAIIMAWCH
Ha 8,1 IpOoIeHTOB. DTO B TOM CAyYae, KOTAQ MHTETPAABHEIN II0OKA3aTeAb Ae-
MOKpPaTHU4YeCKOI'0 Pa3BUTHUS B TPeThel IPYIIle YCTylaeT lepBoi B 2.83 paaa,
a BTOpou rpyunre - B 1.46 paza. B ctpanax CHI' B 1997-2005 ropax mokasa-
TeAb U30MpAaTeAbHBIX IIPOLEeCCOB yHaA Ha 12 IponeHTOB, HEe3aBUCHUMOCTH
CPEeACTB MacCOBOM MH@OPMAIUU COKpaTuAach Ha 10,2 IIpOIIeHTOB, YPOBEHD
IIPaBAEHUS MMOHU3MWACA Ha 13 IpOIIEeHTOB, CyAeOHasA CUCTEMA YXYAIIIMAACh U
ee He3aBUCHUMOCTb COKPATHUAACh Ha 8,9 MIPOIEHTOB, YPOBEHb KOPPYIIINHU II0O-
BBICUACSA Ha 3,6 mpolleHTOB. [Tpu 3TOM, IO CpaBHEHUIO C HOBBLIMU YAEHAMU
EC, B ctpanax CHI' cpepHmMiI peUTUHT M30MpAaTEeAbHEBIX IIPOIECCOB HUJKE B
3.64 pa3za, ypOBeHb pPa3BUTHUA TI'PA’KAQHCKOIO OOIjecTBa ycTymaeT B 3.19
pasa, HezaBucuMmocTb CMMU - B 3.23 pa3a, ypoBeHb HEe3aBUCHMOCTH CyAeO0-
HOU cucTeMHl - B 3.07 pa3a, a ypoBeHb Koppynumuu Bhilie B 2.02 pa3za.

Kakue oO1iue BBIBOABI MOXHO CAEAAQTh?

1) chopMupoOBaruCH TPU pa3Hble KAUeCTBEHHBIE I'PYIILI: CTPAHEL - HOBBIE
unreHbl EC, OaaKaHCKUe NepeXopHBle CTpaHbl U cTpaHel CHIG

2) ecAnm B CTpaHax IEPBBIX ABYX I'PyHIl OOIjasg AMHAMHUKA AeMOKpaTuye-
CKHMX Pa3BUTUN B OCHOBHOM IIOAOJKUTeAbHad, TO B crpaHax CHI' He ToOABb-
KO YPOBEHb OYeHb HU3KHU, HO U AUHAMHUKA OTPHUIIaTEAbHAd;

3) mpuBepeHHAd CTAaTUCTUKA CBUAETEABCTBYET O TOM, 4TO B cTpaHax CHI
KOHCTUTYLITUOHHBIE IIPUHIUIIEI OIPEAEACHHO Ae(POPMUPYIOTCSI B PEaAbHOU
KU3HMU.

[TopoOHast cuTyalysi, eCTeCTBEHHO, HY>KAQeTCsI B Cepbe3HOM OCMBICAEHUU
U npodeccuoHaAbHOU OIleHKe. S1 He KeAalo AeAaTh IMIPEeAMEeTOM cIopa Me-
TOAUKY UCCAEAOBAHUS U BO3AEUCTBUE CYOBEKTUBHOTO (pakTropa. CumTaro,



4YTO MPEeACTaBA€HHAs HaMU HECKOABKO AeT Ha3ap METOAVKA B HAYUYHOM IIAQ-
He HauOOAee OCHOBaTeAbHasd M OOBbeKTUBHAasA. BmecTe ¢ TeM IpeACTaBAEH-
HBIe (DAKTBl CBHAETEABCTBYIOT 00 OIIPEA€A€HHOM KpHU3UCe KOHCTUTYIHO-
HaAu3Ma M OYEeBUAHBIX AepopManusX KOHCTUTYIIMOHHBIX pPa3BUTUH B Iie-
PEXOAHBIX CTpaHaxX, 0co0eHHO B cTpaHax-uareHax CHI'. DTo Ta peaAbHOCTE,
KOTA@ aKIleHTUPYyeTCsd, YTO eCTb KOHCTUTYIIUS, OAHAKO HeT KOHCTUTYIUO-
HaAM3Ma, HEOOXOAUMOTO YPOBHS KOHCTUTYIIMOHHOU A€MOKPATHU, KOHCTHU-
TYOUOHHBIE IPUHIWUNLI 1 HOPMBI HEe CTAHOBATCS JKUBYIIENM PEaAbHOCTHIO.
CBUAETEABCTBOM 3TOTO SABASIOTCS HE TOABKO HAKOIIAEHUS OTPUIIATEABHON
OOIIeCTBEHHOM 3HEPTrUuU 1, Kak IMOCAEACTBUE, pa3dHOXapaKTepHbIe IIBETHhIE
PEBOAIOIIUH, HO U TO, YTO AeAds OCHOBHBIMU AO3YHTaM{ KOHCTUTYLIMOHHBIE
IPUHIIUIILI IPAaBOBOT'O FOCYAAPCTBA U A€MOKPATHUH, Ha IPAKTHUKE UMEIOTCI
TEHAEHIIUY OYEBUAHOT'O OTKAOHEHHUS OT HUX.

ECTeCTBeHHO, OCHOBHAsA 3dAd4ad - BBEIsIBA€HUWE IMPUYUH 3TOTO. A BBIAEAIO, Ha
HaAIll B3TAAA, HECKOABKO OCHOBHBEBIX!

1) nHepnUsA MBIIIAEHUS, MEHTAAUTeTa U HEAOCTATOK KOHCTUTYIIMOHHOM
KYABTYpBI. He TOABKO HEBO3MOJKHO IIE€PENPHIrHYTh 4epe3 BeKa, HO M 4Yac-
TO UMIIOPTHPYyeMas AeMOKPATHUs, CTAAKUBASACH C POCTKAMHU CPeAHEBEKOBOU
IIEHHOCTHOW CHCTEMBI, CYIIECTBEHHO Ae(DOPMUPYETCH;

2) HU3KUU YPOBEHB IIPABOCO3HAHUSA U HEAOCTATOYHAS IOAUTHYECKAS BOASI
TOCYAAPCTBEHHOMN BAACTH B HAIIPABAEHUU €rO IMOBBIIIEHUS;

3) HepAOCTATOYHAaA AeeCHOCO6HOCTB AEMOKPATHYECKHUX T'OCYAAPCTBEHHBIX
CTPYKTYP U HeCOBEPIIeHCTBO IIOAUTUYECKUX MHCTUTYTOB,

4) HEeyAOBAETBOPUTEABHBIE KOHCTUTYIJMOHHBIE M 3aKOHOAATEABHEIE pellle-
HUS, MCKa>KeHHOe BOCIIPUSATHE M pPearu3alidss OCHOBOIIOAATAIONIUX ITPUH-
LUIIOB KOHCTUTYLIMOHHON AEMOKpPaTHM B 3aKOHOAQTEALHOM IIOAUTHKE U
MTPaBOIIPUMEHUTEABHOM TPAaKTUKE;

5) UMMyHHasd HEAOCTATOUYHOCTHL OOIeCTBEHHOW CHCTEeMBI, YyTAyOAeHHe OT-
PUIIATEABHBIX COITMAABHBIX TEHAEHIIMM ¥ UPPAIMOHAABHBIX PAa3BUTUU TI0
IpUYNHE HEYAOBAETBOPUTEABHOT'O pEeIIeHUd MMEIOIINXCS IIPOOAEM;

6) OOBEKTUBHBIE TPYAHOCTHU IIpEBpPAllleHUs M3 YacTU B IleAOe U OAHOBpEe-
MEHHOTO pellleHus 3aAa4 CUCTEeMHOM TpaHCcdopMaluy, KOTOphkle B CTPaHax
BocTounoit EBponibl UMeAU MHOM XapaKTep;

7) HerapMOHMUYHOCTh, HEaAEKBATHOCTh KOHCTUTYIITUOHHBIX PA3BUTHMN peaib-
HOU CUTyalluM U T.A.

[TonerTarock 0COOO OOPATUTHECSI TOABKO K IIOCAEAHEMY OOCTOATEABCTBY, KO-
TOPBIM OOYCAOBA€HA TakykKe >XKU3HECIIOCOOHOCTh KOHCTUTYIIMOHHOTO IIpa-
BOCYAUS B TPAHCHOPMAIIMOHHEBEIX CUCTEMAaX.

Hpe}K,A,e, OTMe4y, 9YTO dHAAK3 OIIbITd KOHCTUTYIHMOHHBIX paBBI/ITI/IfI IIOCTKOM-
MYHUCTUYECKUX CTPAaH CBUAETEABLCTBYET, UTO AASL HUX XdPAaKTEepHO TO, 4TO
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Ha 3Tanax IPHUHATUS HOBBIX KOHCTUTYLMM HAaAWYECTBOBAAM U CTpeMAIllad-
Csl K PEBAHIIy AeBas OIMNO3WIINS, U PEBOAIOIMOHHBIN AMOeparmsm. Kx
B3aUMOAEUCTBUE CHOPMHUPOBAAO OIIPEAEAEHHYIO CpPeAYy IOAUTHUYECKOTO
KOHCEHCYyCa A IIPAaBOBBIX pellleHUM. [ToduTu Bo BCeX 3THUX CTpaHax IIOCTe-
TIeHHO He TOABKO OCAAOMACS AEBBIM DKCTPEMU3M, HO U AMOEpPaAbHBINA PO-
MaHTH3M YCTYIIHA CBOE€ MeCTO yMepeHHoMYy pearusMy. CylleCTBEHHO Ha-
PYLIUACS OaraHC IIOAUTUYECKUX BO3AEUCTBUU. Hap KOHCTUTYLIMOHHBIMU
pelleHnsIMH, HOBBIMU N3MeHEeHUSIMU IIOCTeIIeHHO YCTaHOBHUAO BEPXOBEHCT-
BO AAMUHHCTPATHUBHO-IIOAUTHUYECKOE BO3AEUCTBHE AEMHCTBYIOIIEM BAACTH,
KOTOpO€E OIIaCHO B TOU Mepe, B KAKOW KOHCTUTYIIMOHHEIE IIPOOAEMBI IIPU-
CIIOCAOAMBAET K PEIIeHMNIO TEKYITUX MOAUTUYECKUX 3aAa4, HE AeAad UX pe-
LIeHUe Pe3yAbTATOM OOIeCTBEHHOTI'O COTAACHS.

TUMIMYHO TaK>XKe TO, UTO B 3TUX CTPpAaHAX, KAK IIPAaBUAO, ITIOAUTHYECKASA UH-
CTUTYIITUOHAAM3AIINUA HAXOAUTCA HA OYeHb HU3KOM YPOBHE. 3HauuTeALHAasI
YaCThb IIOAUTHUYECKHUX HapTHﬁ, IO OIIpEeAEeNeHHIO OAHOI'O M3 HeMEIKUX IIO-
AUTOAOTOB, - "...MAU TIOAUTHYECKHE CEKThI, UAU CPEeACTBO CaMOYTBEPIKAe-
HUSA OTAEABHBIX aM61/IHI/IOl3H])IX AMYHOCTEHN" . OTCYTCTBYGT TapMOHHWYHAA Ae-
MOKpPATHYECKUM LIEeHHOCTAM IIOAUTHYECKAd KYABTYPA. I,A,,eMOKpaTI/If{ B Ka-
KOM-TO IIAAHE (l)aAI)CI/Iq)I/IIJ;I/IpyeTCH B IIOAUTHUYECKYIO AMKTATYPY, KOTA4A IIO-
AUTUYECKOE OOABIIMHCTBO MMEeT HEeOTrPaHUYEeHHYIO BAACTH, d MEHBIINHCT-
BO AMIIE€HO BO3MOJXHOCTH BAMAHUWA HA IIPABOBBIE IIPOIIECCHI.

B opO0OHBIX CUTyalMgX IIPONAacTh MEKAY HApPOAOM U BAACTIMHU YTAYOASIET-
ca. [IpepnpuHUMaeMble BAQCTSAMHU IIaTH BOCITPUHUMAIOTCS KaK HECO3BYU-
HBIE 1 HepaBHOIIeHHbIEe BBI30BaM, OpollleHHBIM BpeMeHeM. He popmupyert-
Cd HeOOXOAVMMBIM U AOCTaTOYHBIM peCcypC CepPbe3HBIX IIOAUTUYECKUX
TpaHcopManul, a uMellluecs BO3MOXXHOCTH, B YCAOBHUSX OTCYTCTBUS
YEeTKUX IIPUOPUTETOB, 3P PHEKTUBHO HE DPEAAU3YIOTCH.

B mopOOGHBIX yCAOBUAX CYIIIECTBEHHO BO3pAcTaeT POAb 3K30TeHHOro (ak-
TOPa, B YACTHOCTH, aKTUBHOE BO3AEUCTBUE eBPOIIENCKUX CTPYKTYp Ha Ae-
MOKpaTHYeCKUe Pa3BUTHSA IIOCTKOMMYHUCTUYECKUX CTPaH. XapaKTepHBIMU
IpUMepaMu 3TOTO SIBASIOTCS NposiBAeHHasd BeHeruanckou komuccueit Co-
BeTa EBpONBI IO3UIUSA OTHOCUTEABHO KOHCTUTYLIMOHHBIX PA3BUTHUU ApMe-
HUU U paKkTudecKue pe3yAbTaThl 3TOTO.

'raBHas 3apava B TOM, YTO KOHCTUTYIIMOHHBIE Pa3BUTHS AOAKHEI OBITH
MaKCHUMaABHO IIPOAMKTOBAHBEI BHYTPEHHE OCO3HAHHON HeOOXOAWMOCTBIO U
CTaTh CPEACTBOM AOCTU KeHUS OOILIeCTBEHHOI'O COTAACHUS, IPEOAOAEHUS II0-
AUTHYECKUX KPU3UCOB, @ He XepTBOU "pas3popoB’. V3yueHume oIlblTa MHO-
TUX CTpPaH CBUAETEABLCTBYET, UTO OCHOBHble UHAWKATOPHI HapyIIEHUsI ecTe-
CTBEHHOTO IIPOIlecCa KOHCTUTYIUOHHEBIX PAa3BUTHUM U BO3HUKHOBEHUS BO3-
MOJKHBIX IIOAUTHUKO-IIPABOBBIX KPU3UCOB - IIaA€HUE AOBEPHUSI HApPOAA K IO-
AWUTHUYECKOU BAACTH, TAYOOKOE PACIpOCTPAHEHHe M CUCTEMHEIM OXBAaT KOP-
PYILIUH (B TOM YHCAE, HAAWUNE ITOAUTUYECKOW KOPPYIINM), KOHIIEHTPAIuI



1 COBMellleHue OAUTHUYECKOH, a,A,MI/IHI/ICTpaTI/IBHOfI M DKOHOMHYECKOM CHA,
YKOpeHeHrne KOPIIOPATHUBHO-KAAHOBOI'O IIpABACHUSA B CHCTeMe T'OCypAapcCT-
BEHHOM BAACTU, BHICOKUU YPOBE€Hb TEHEBU3HEI B cq:)epe O6U_[eCTBeHHI:>IX oT-
HOIIIEHUM U T.A. YI‘AY6A9HI/IQ 3TUX SIBAEHUM CBOAUT HA HET BOSMOJXHOCTB I'a-
PAHTUPOBAHNA HEIIPEePBIBHOCTU YTBEPIKACHUST KOHCTHTYHHOHHOfI AEeMOKpa-
THUH, YTO IIPEACTABASAET HaI/I60]\bH_Iy1-O OIIACHOCTBb AN IIE€PEXOAHEBIX CTPAH.

OmnsIT eBponerickux cTpaH u cTpaH ObiBiiero CCCP cBUAETEABCTBYET, UTO
B TA@He KOHCTUTYIIMOHHBIX Pa3BUTHUM HAAMYECTBYIOT TPU OCHOBHBIE CH-

Tyaluu.
ITepBas:

- IIpAKTUKa U3MEHEHUN U AONOAHEHUMN KOHCTUTYIIUU B OIIpEAEAEHHOU Iie-
PHUOAUYHOCTU SBASIETCS PEarbHOCTBIO;

- UMeeTCd UHCTUTYT NPHUHATUS OpPraHUYeCKHUX (KOHCTUTYIIMOHHEIX) 3aKO-
HOB;

- €CTb MHCTUTYT O(UIIMAaABHOTO abCTPAKTHOr'O (HOPMATUBHOIO) TOAKOBA-
Husg KoHcturynuy;

- CIIOPHI MeXXAY OpraHdaMM BAACTH II0 BOIIPOCAM KOHCTHUTYIHWOHHBIX IIOAHO-
MOYMM IIOAYYAIOT KOHCTUTYLITMOHHO-IIPABOBOE pPeEIIeHNue,

- IpaBOBasl MO3WIUSA CYAQ CTA@HOBUTCSI WCTOYHUKOM KOHCTHUTYITMOHHOTO
paBsa;

- HOPAKTH4YEeCKM HNCTOYHHKOM HAIIMOHAABHOTI'O KOHCTI/ITYLH/IOHHOI'O IIpaBa
CTAHOBUTCS TAK)Xe MEKAYHAPOAHBINM CYA€OHBIN IpeleAeHT.

Bropoe: opMH AU ABA M3 YKA3aHHBIX (DAKTOPOB HEAEMCTBEHHEBI, U BO3HU-
KaeT HeOOXOAUMOCTL B3aUMOAOIIOAHEHHUS APYTUX (PaKTOPOB.

TpeTbe: BCe IIIeCThb CbaKTOpOB OTCYTCTBYIOT UAM IIOYTHU OTCYTCTBYIOT U HaA-
ANYeCTBYeT TYyIIMK KOHCTUTYIHWOHHBIX paSBPITPIfI. HOA06H6.H CUTyanusga mMo-
JKeT IIPpUBeCTH K KOHCTUTYLIIMOHHOMY KPU3UCY.

[TpeacTaBAIO TOABKO HECKOABKO cpaBHeHUU. B PecnyOauke ApmeHus 3a
nocaepHue 10 AeT KOHCTUTYIMOHHBIE U3MeHEHUS He BHOCHUAMCH, TaKyke
HeT UHCTUTYTa OpPraHU4YeCKUX 3aKOHOB, HET CUCTeMbl OQUIUAABHOTO abCT-
pakTHOro ToakoBaHua KoHctutynuu, 3a 10 aer KorcTurynuonHbN Cya,
IIOAYYHMA BCero 8 oOpallleHn! OTHOCUTEABHO KOHCTUTYIIMOHHOCTU 3aKOHOB
U APYTMX HOPMATHBHBIX IIPABOBBIX aKTOB, MEKAY TeM He IIOAYYEHO HU OA-
HOro oOpaljeHus OTHOCUTEABHO HOPMATHUBHBIX aKTOB, IPUHATHEIX OpraHa-
MU HUCHOAHUTeABHOU BAacTu (IIpesupent, [lpaBureancTBo), KoHcTHTYIIH-
oHHBEIU Cyp He UMeeT KOMIIETEHIIUN PEIIeHUs CIIOPOB, BO3HUKIINX IIO BO-
IpocaM KOHCTUTYIIMOHHBIX IOAHOMOUYNY, N3 ApMeHNN B EBponencKuu Cyap
IO IIpaBaM 4YeAOBeKa HampaBAeHO 239 3asdBA€HUM, HO IOKA elle HU OAHO
He pacCMOTPEHO.
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BMmecTe ¢ TeM Ooaee 8 AeT BOIIPOCOM IIOBECTKU AHS SABASETCS 33pada KOH-
CTUTYLIUOHHBIX pedOpM, KOTOpPasl IIOKAa YTO He HAIIAA IIPAKTHYECKOTrO pe-
meHus. Me>XKAy TeM, U IIOAUTUYECKHE CUABI CTPAHBI, U MEKAYHAPOAHBIE
OPraHMU3AINY He Pa3 CBUAETEABCTBOBAAM, UTO AAABHEMIIINUN IIPOrpecc CTpa-
HBI TA@BHBIM O0Opa3oM OOYCAOBAEH VTBEP’KACHHEM KOHCTUTYLMOHHOMU Ae-
MOKPATUM U PEAAbHBIMU IIPEAIIOCBIAKAMU rapaHTUPOBAHUSA BEPXOBEHCTBA
IpaBa. 3AeCh PACKPBIBAIOTCS HOBBIE 3HQUUTEABHBIE IOAOKUTEABHBIE BO3-
MOJKHOCTU T€M IIPOEKTOM KOHCTUTYIJMOHHEIX pedopM PA, KOTOpPBIN BCKO-
pe OyAeT BBIHECEH Ha pedepeHAYM.

®akTHUyecKy, 3TOT IPUMEP CBUAETEABCTBYET, YTO BO BCEX TeX CTPaHaXx, raAe
OTpUIlaTEeAbHBIE TEHAEHIIUN AEMOKPATUUYECKUX IIPOIIECCOB YIAYOASIIOTCH,
KOHCTUTYLIMOHHBIE Pa3BUTHS HEYAOBAETBOPUTEABHBI U HErapMOHUYHBI
uMeromuMcs Bel3oBaM. [1o HallleMy rAyOOKOMY yOesKAeHMIO, Haunboaee 3g-
(PeKTUBHBIN IIyTh IMONPABAEHUS CUTYalluW - MaKCHUMaAbHasg pearm3alius
BCeX BBINIEYKa3aHHBIX MIECTH HANPABAEHUMN KOHCTUTYIIMOHHLIX Pa3BUTHH,
U, B YaCTHOCTH, HAAAE’Kalllee OCO3HAHHE POAM KOHCTUTYLIMOHHOIO IIPABO-
CYAWSI M pa3yMHOe IIpUMeHeHNe ero BHyTPeHHero IOoTeHIINaAa.

SUMMARY

Constitutional development is a natural, dynamic and continuous process for
each country. Different countries have found forms and ways of establishment
of constitutionalism and dynamic system reforms, which are democratic by
their essence and legal - by their content, and guarantee the progress and
development of the social community.

The supreme task for transformation of the countries with transitional
system is the establishment of the constitutionality and guarantee for
stable constitutional development. The latter supposes guarantee of the
rule of law with the help of democratic institutions, public consent,
formation of the environment of mutual understanding and tolerance,
guarantee of continuous common consent of the main rules of social life,
and thus the direction of the positive forces of the society towards progress
and development.

Depriving from the principles of establishment of the civil society it
becomes distinct what is contra-indicated to the process. The constitutional
development can not serve the current political expediency. They can not
distort the balance of separation of the powers, give birth to lack of
balance, facilitate the consolidation and centralization of the political,
administrative, and economical powers. The constitutional processes can
not weaken the guarantees of protection of human rights, limit their freedoms,
and hinder the development of self-government. The concepts of “"Human



rights", “"Democracy” and "Legal State" appear to be an organic triple
unity and its guarantee is the aim of the establishment.

Which is the real picture and what are tendencies in the Eastern European
and former Soviet countries?

The comparative analysis is made on the basis of the materials processed by
the USA Freedom House Organization. First of all, let us state the fact that
since the 1970-s of the last century, serious results have been registered in
democratic developments. For example, if in 1974 the free countries were 27
percent, and not-free countries 41 percent of the total number of countries,
in 2004 the picture is diagonally different, i.e. 46 percent and 26 percent.

What conclusions can be done?

1. Three different qualitative groups are formed - EU new member countries,
Balkan transition countries and CIS countries.

2. In the third group the average coefficient of democracy in comparison
with the first group is lower for 2.8 times, and the second for 1.5 times,

3. If in the first two group countries the general dynamics of democratic
development is mainly positive, in CIS member countries the level is not
only too low, but the dynamics is negative (Ukraine is the exception),

4. Particularly, during this period the mentioned parameters have increased
in Armenia.

Though the presented facts affirm that in transition countries, especially CIS
countries, serious constitutional crisis and evident distortions of forms of
constitutional developments. This is the situation, when the Constitution is
present, but there is no constitutionalism and necessary level of the
constitutional democracy and the constitutional norms, principles do not
become reality. The negative accumulation of public energy becomes not only
its evidence and it results diverse colored revolutions, and though
making the slogans of the constitutional principles of the law-governed state
and democracy, practically tendencies of apparent deviation are present.

Naturally, the main task is the reveal of their causes. I would pick out the
main ones:

1. The inertia of mentality and the lack of constitutional culture. It is not
only impossible to jump over the centuries, but frequently the imported
democracy essentially deforms when collapsing the medieval obstacles of
value systems;

2. Low level of legal consciousness and not-sufficient political will of the
state authorities to increase it;

3. Not-sufficient activity of democratic state structures and imperfections
of political structures;
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4. Constitutional and legislative imperfect solutions, distorted conception
and realization of basic principles of constitutional democracy in legislative
politics and law enforcement practice;

5. Non-sufficient immune condition of the social order because of non-
sufficient solution of present problems of intensification of negative social
tendencies and irrational development;

6. Becoming part as the whole and objective difficulties of simultaneous
solution of problems of systematic transformation, which had different
content in Eastern European countries;

7. Inharmonious of constitutional development with the reality, etc.

The analysis of the experience of constitutional development of post-soviet
countries show that it is characteristic that during the adoption of the new
constitution bot-revenge seeking left wing opposition and revolutionary
liberalism are present. Their mutual influence formed a definite environment
of political mutual consent for legal solutions. Nearly in all these countries,
the left extremism not only gradually weakened but also liberal romanticism
gave its place to moderate reality. The balance of political influence was
essentially disturbed. The administrative political influence of the acting
power gradually ruled over the constitutional solution and new changes,
which is dangerous as the constitutional solutions were adjusted the current
solutions of political issues without making it the result of public consent
on general approaches.

The most important task is that the constitutional development must be
dictated by interior realized necessity and must become a means for the
establishment of social consent and for overcoming the political crisis, and
not the victims of “contradictions”. Examination of experience of different
countries show that the main characteristics of appearance of interference of
natural process of constitutional development and possible legal political
crisis are the following: fall of the nation's trust towards the political power,
growth of corruption and system inclusion (including availability of the
political corruption), centralization and combination of political, administrative
and economic powers, establishment of cooperative and clan management in
the system of state power, high level of shadiness in the sphere social
relationships, etc. The deepening tendency of these phenomena destroys the
guarantee of continuance of establishment of constitutional democracy,
which appears to be the biggest danger for the transitive countries.

The experience of the European and the former Soviet countries shows that
for constitutional development there are three main situations.

First,

- The practice of periodical changes and amendments of Constitution
become reality,



- The institute of adoption of organic (constitutional) laws is present,
- The institute of interpretation of official abolishment of Constitution is available,

- The disputes on the issues of constitutional powers between power organs
gets constitutional-legal solution,

- The legal position of the court becomes the source of constitutional law,

- The international justice precedent becomes the source of national
constitutional right.

Second, one or two of the above mentioned six factors does not work and
the necessity of inter-addition of other factors appear.

Third, all six factors are missing or nearly missing and deadlock of
constitutional development occurs. Such a situation can cause a
constitutional crisis.

Factually, this example shows that in all countries where the negative
tendencies of democratic processes increase, the constitutional development
is not sufficient and not harmonic with available challenges. I am deeply
convicted that the maximal realization of the above mentioned six directions
of the constitutional development, and, particularly, proper realization of
the role of constitutional justice and rational application of its inner potential
is the most effective way of improvement of the situation.
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MPUAOKEHUE!
Global Trends in Freedom
Year Under Review  Free Countries Partly Free Countries Not Free Countries
1974 41 (27%) 48 (32%) 63 (41%)
1984 53 (32%) 59 (35%) 55 (33%)
1994 76 (40%) 61 (32%) 54 (28%)
2004 89 (46%) 54 (28%) 49 (26%)
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' Ha ocnoee manepuanos Freedom House, CIIIA: www.freedomhouse.org: NATIONS IN TRANSIT

2005:



Country,
Territory

Albania
Armenia
Azerbaijan
Belarus
Bosnia
Bulgaria
Croatia
Czech Rep.
Estonia
Georgia
Hungary
Kazakhstan
Kosovo
Kyrgyzstan
Latvia
Lithuania
Macedonia
Moldova
Montenegro
Poland
Romania
Russia
Serbia
Slovakia
Slovenia
Tajikistan
Turkmenistan
Ukraine
Uzbekistan
Average
Median

NOTE: The ratings are based on a scale of 1 to 7, with 1 representing the highest level and 7 the lowest level of
democratic development. The 2005 ratings reflect the period January 1 through December 31, 2004.

The 2005 Democracy Score is an average of ratings for Electoral Process (EP), Civil Society (CS), Independent
Media (IM), National Democratic Governance (NGOV), Local Democratic Governance (LGOV), and Corruption (CO).
Previous scores include a single, combined Governance rating.

EP

3.75
5.75
6.25
7.00
3.25
1.75
3.00
2.00
1.50
4.75

6.50
4.75
6.00
1.75
1.75
3.00
4.00
3.256
1.75
2.75
6.00
3.25

1.50
6.00
7.00
3.50
6.75
3.83
3.25
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Ratings and Democracy Scores 2005

Cs

3.25
3.50
4.75
6.75
3.75
2.75
3.00
1.50
2.00
3.50

5.50
4.00
4.50
1.75
1.50
3.25
4.00
2.50
1.25
2.25
4.75
2.75

1.75
4.75
7.00
3.00
6.50
3.39
3.25

IM

4.00
5.50
6.00
6.75
4.00
3.50
3.75
2.00

4.25
2.50
6.50
5.50
5.75

1.75
4.25
5.00
3.25

4.00
6.00
3.25
2.25

6.00
7.00
4.75
6.75
4.15
4.00

NGOV LGOV
425 3.25
5.00 5.50
6.00 6.00
6.75 6.50
475 4.75
3.50 3.50
350 3.75
250 2.00
225 250
550 6.00
200 225
6.50 6.25
5.75 5.50
6.00 5.75
225 250
250 250
400 4.00
575 575
450 3.50
250 2.00
3.50 3.00
575 575
400 3.75

2.25
6.00 5.75
7.00 7.00
500 5.25
6.50 6.25
440 4.28
4.50 4.00

JFI

4.50
5.25
5.75
6.75
4.25
3.256
4.50
2.50

5.00
1.75
6.25
5.75
5.50
1.75
1.75
3.75
4.75
4.25
2.00
4.00
5.25
4.25
2.00

5.75
7.00
4.25
6.25
4.17
4.25

CO Democracy Score

5.256
5.75
6.25
6.00
4.50
4.00
4.75
3.50
2.50
5.75
2.75
6.50
6.00
6.00
3.50
3.75
5.00
6.25
5.25
3.00
4.25
5.75
5.00
3.00

6.25
6.50
5.75
6.00
4.85
5.25

4.04
5.18
5.86
6.64
4.18
3.18
3.75
2.29
1.96
4.96
1.96
6.29
5.32
5.64
2.14
2.21
3.89
5.07
3.79
2.00
3.39
5.61
3.75
2.00

5.79
6.93
4.50
6.43
4.15
4.04
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1999-2000

New EUMembers

Czech Rep.
Estonia
Hungary
Latvia
Lithuania
Poland
Slovakia
Slovenia

The Balkans
Albania
Bosnia
Bulgaria
Croatia
Macedonia
Romania
Yugoslavia
Serbia
Montenegro
Kosovo

2.08
225
1.88
2.29
229
1.58
271
1.88

4.75
5.42
3.58
4.46
3.83
354
567
n/a

n/a

n/a

NATIONS IN TRANSIT

Democracy Score History By Region

2001

Non-Baltic Former Soviet States

Armenia
Azerbaijan
Belarus
Georgia
Kazakhstan
Kyrgyzstan
Moldova
Russia
Tajikistan
Turkmenistan
Ukraine
Uzbekistan
Average
Median

4.79
5.58
6.25
4.17
5.50
5.08
4.25
4.58
5.75
6.75
4.63
6.38
5.31
5.29

5.41
5.44

2002

246
2.00
213
2.25
221
1.63
217
1.83

4.25
4.83
3.33
3.54
4.46
3.71
4.00
n/a

n/a

n/a

4.83
5.54
6.38
4.58
5.96
546
4.50
5.00
5.63
6.83
4.92
6.46
5.51
5.50

2003

2.33
2.00

225
213
1.75
2.08
1.79

417

3.38
3.79
4.29
3.63
3.88
n/a
n/a
n/a

4.92
5.46
6.46
4.83
6.17
5.67
4.71
4.96
5.63
6.83
4.71
6.46
5.57
5.54

2004

233
1.92
1.96
217
213
175
2.08
175

413
4.29
3.25
3.83
4.00
3.58
n/a

3.83
3.83
5.50

5.00
5.63
6.54
4.83
6.25
5.67
4.88
5.25
571
6.88
4.88
6.46
5.66
5.65

2005

229
1.96
1.96
214
221
2.00
2.00
1.68

4.04
4.18
3.18
3.75
3.89
3.39
n/a

3.75
3.79
5.32

518
5.86
6.64
4.96
6.29
5.64
5.07
5.61
5.79
6.93
4.50
6.43
5.74
5.72

05/99-2000

1101
87.1
104.3
93.5
96.5
126.6
73.8
89.4

85.1
771
88.8
84.1
101.6
95.8

1081
105.0
106.2
118.9
1144
111.0
1193
1225
100.7
102.7

97.2
100.8
108.1
108.1

NOTE: The 2005 Democracy Score is an average of ratings for Electoral Process (EP), Civil Society (CS),
Independent Media (IM), National Democratic Governance (NGOV), Local Democratic Governance (LGOV), and
Corruption (CO). Previous scoresinclude a single, combined Governance rating.

574 :392 =146
5.74:2.03 =283

Average Score

1

3.92:2.03=193

Democracy Score History By Region

= Non-Baltic Former
Soviet States
The Balkans
New EU Members

1999-2000

2001

2002

Years

003

2004

2005




Average Score

NATIONS IN TRANSIT
Electoral Process: Ratings History By Region

1997 1998 1999-2000 2001 2002 2003 2004 2005 05/97
New EUMembers

Czech Rep. 1.25 1.25 1.75 1.75 2.00 2.00 2.00 2.00 160.0
Estonia 2.00 1.75 1.75 1.75 1.75 1.75 1.50 1.50 75.0
Hungary 1.25 1.25 1.25 1.25 1.25 1.25 1.25 1.25 100.0
Latvia 2.00 2.00 1.75 1.75 1.75 175 1.75 1.75 875
Lithuania 2.00 1.75 1.75 1.75 1.75 175 1.75 1.75 875
Poland 1.50 1.25 1.25 1.25 1.25 1.50 1.50 1.75 116.7
Slovakia 3.75 3.50 250 225 1.75 1.50 1.50 125 333
Slovenia 2.00 2.00 2.00 1.75 1.75 1.50 1.50 1.50 75.0
Average
The Balkans
Albania 4.25 4.50 4.25 4.00 3.75 3.75 3.75 3.75 882
Bosnia n/a 5.00 5.00 4.75 425 3.75 3.50 3.25 65.0(98)
Bulgaria 3.25 2.75 2.25 2.00 2.00 2.00 1.75 1.75 53.9
Croatia 4.00 4.25 4.25 3.25 3.25 3.25 3.25 3.00 75.0
Macedonia 3.50 3.50 3.50 3.75 4.50 3.50 3.50 3.00 85.7
Romania 3.25 3.25 275 3.00 3.00 275 275 275 84.6
Yugoslavia n/a 5.00 5.50 4.75 3.75 3.75 n/a n/a
Serbia n/a n/a n/a n/a n/a n/a 3.50 3.25
Montenegro n/a n/a n/a n/a n/a n/a 3.50 3.25
Kosovo n/a n/a n/a n/a n/a n/a 525 4.75
Average
Median
Non-Baltic Former Soviet States
Armenia 5.50 5.75 525 5.50 5.50 5.50 5.75 575 104.6
Azerbaijan 5.75 5.50 5.50 5.75 5.75 5.75 6.00 6.25 108.7
Belarus 6.00 6.25 6.75 6.75 6.75 6.75 6.75 7.00 116.7
Georgia 5.00 4.50 4.00 4.50 5.00 5.25 525 4.75 95.0
Kazakhstan 5.50 5.50 6.00 6.25 6.25 6.50 6.50 6.50 118.2
Kyrgyzstan 5.00 5.00 5.00 5.75 5.75 6.00 6.00 6.00 120.0
Moldova 325 3.50 3.25 3.25 3.50 3.75 4.00 4.00 1231
Russia 3.50 3.50 4.00 4.25 4.50 475 5.50 6.00 171.4
Tajikistan 6.00 5.75 5.50 525 525 525 575 6.00 100.0
Turkmenistan 7.00 7.00 7.00 7.00 7.00 7.00 7.00 7.00 100.0
Ukraine 325 3.50 3.50 4.00 4.50 4.00 4.25 3.50 107.7
Uzbekistan 6.25 6.50 6.50 6.75 6.75 6.75 6.75 6.75 108.0
Average 517 519 5.19 5.42 5.54 5.60 579 5.79 112.0
Median 5.50 5.50 5.38 5.63 563 5.63 5.88 6.00 109.1
5.79:3.19=182 3.19:1.59 =2.01
5.79:159 =364
al Pro i History By Region

M Non-Baltic Former
Soviet States
The Balkans

New EU Members

1997 1998 1999-2000 2001 2002 2003 2004 20085

Years
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AverageRalings

Czech Rep.
Estonia
Hungary
Latvia
Lithuania
Poland
Slovakia
Slovenia
Average
Median

Albania
Bosnia
Bulgaria
Croatia
Macedonia
Romania
Yugoslavia
Serbia
Montenegro
Kosovo
Average
Median

Armenia
Azerbaijan
Belarus
Georgia
Kazakhstan
Kyrgyzstan
Moldova
Russia
Tajikistan
Turkmenistan
Ukraine
Uzbekistan
Average
Median

1997 1998
New EU Members
1.50 1.50
225 225
1.25 1.25
225 225
2.25 2.00
1.25 1.25
3.25 3.00
2.00 2.00
The Balkans
4.25 4.25
n/a 5.00
4.00 3.75
3.50 3.50
3.75 3.75
3.75 3.75
n/a 5.00
n/a n/a
n/a n/a
n/a n/a

NATIONS IN TRANSIT

Non-Baltic Former Soviet States

5.00
5.25
4.50
525
450
3.75
3.75
5.50
7.00
4.00
6.50

4.88 :3.06 =1.59
4.88:1.53=3.19

5.00
5.75
425
5.00
4.50
375
4.00
525
7.00
425
6.50

1999-2000 2001
1.50 1.50
2.50 225
1.25 1.25
225 2.00
2.00 1.75
1.25 1.25
2.25 2.00
1.75 1.75
4.00 4.00
4.50 4.50
3.75 3.50
3.50 275
3.50 3.75
3.00 3.00
5.25 4.00
n/a n/a
n/a n/a
n/a n/a
4.75 4.50
6.00 6.50
3.75 4.00
5.00 5.00
4.50 4.50
3.75 3.75
3.75 4.00
525 5.00
7.00 7.00
4.00 3.75
6.50 6.50

3.06:1.53=2.00

Civil Society: Ratings History By Region

2002

1.75
2.00
1.25
2.00
1.50
1.25
175
1.50

3.75
425
3.25
275
4.00
3.00
3.00
n/a

n/a

n/a

4.50
6.25
4.00
5.50
4.50
4.00
4.00
5.00
7.00
375
6.75

Civil Society: Ratings History By Region

2003

1.50
2.00
1.25
2.00
1.50
1256
1.50
1.50

3.75
4.00
3.25
3.00
3.75
275
275
na

n/a

n/a

4.25
6.50
4.00
5.50
4.50
3.75
4.25
5.00
7.00
3.50
6.50

2004

1.50
2.00
1.25
2.00
1.50
1.25
1.25
1.50

3.50
3.75
3.00
3.00
3.25
2.50
n/a

275
2.75
4.25

4.50
6.75
3.50
5.50
4.50
4.00
4.50
5.00
7.00
3.75
6.50

2005

1.50
2.00
1.25
175
1.50
125
125
175

3.25
3.75
2.75
3.00
3.25
225
n/a

275
250
4.00

475
6.75
3.50
5.50
4.50

4.75
475
7.00
3.00
6.50

05/97

100.0
88.9
100.0
778
66.7
100.0
385
875

765
75.0(98)
68.8
857
86.7
60.0

95.0
1286
778
104.8
100.0
106.7
126.7
864
100.0
75.0
100.0

M Non-Baltic Former

Soviet States
The Balkans

New EU Members

1997

1999-2000

2001

2002
Years

2004

2005




Czech Rep.
Estonia
Hungary
Latvia
Lithuania
Poland
Slovakia
Slovenia
Average
Median

Albania
Bosnia
Bulgana
Croatia
Macedonia
Romania
Yugoslavia
Serbia
Montenegro
Kosovo
Average
Median

Armenia
Azerbaijan
Belarus
Georgia
Kazakhstan
Kyrgyzstan
Moldova
Russia
Tajikistan
Turkmenistan
Ukraine
Uzbekistan
Average
Median

1997 1998 1999-2000
New EU Members

1.25 1.25 1.75
1.75 1.75 1.75
1.50 1.50 2.00
1.75 1.75 1.75
1.75 1.50 1.75
1.50 1.50 1.50
425 4.00 2.25
1.75 1.75 1.75
The Balkans

475 475 4.50
n/a 475 5.00
3.75 3.50 3.50
475 475 5.00
4.00 4.00 3.75
425 4.00 3.50
n/a 4.50 5.75
n/a n/a n/a
n/a n/a n/a
n/a n/a n/a

NATIONS IN TRANSIT

Independent Media: Ratings History By Region

Non-Baltic Former Soviet States

5.25
5.50
6.25
4.50
5.25
5.00
4.00
3.75
6.25
7.00
450
6.50
5.31
5.25

5.85:3.94=1.48
5.85:1.81=3.23

Average Ralings

5.25
5.50
6.50
425
5.50
5.00
4.25
4.25
6.00
7.00
475
6.50
5.40
5.38

4.75
5.50
6.75
3.75
5.50
5.00
4.00
4.75
5.75
7.00
5.00
6.50
5.35
5.25

3.94:1.81=2.18

2001

2.00
175
225
1.75
1.75
1.50
2.00
1.75

4.25
4.50
325
3.50
3.75
3.50
4.50
n/a

n/a

n/a

4.75
5.75
6.75
3.50
6.00
5.00
4.25
5.25
5.50
7.00
5.25
6.75
5.48
5.38

2002

2.50
175
2.25
175
1.75
1.50
2.00
1.75

4.00
4.25
325
3.50
3.75
3.50
3.50
n/a

n/a

n/a

4.75
5.50
6.75
3.75
6.00
5.75
4.50
5.50
5.75
7.00
5.50
6.75
5.63
5.63

Independent Media: Ratings History By Region

2003

225
1.75
225
175
1.75
175
2.00
1.75

4.00
4.25
3.50
3.75
4.00
3.75
3.25
n/a

n/a

n/a

5.00
5.50
6.75
4.00
6.25
6.00
4.75
5.50
5.75
7.00
5.50
6.75
5.73
5.63

2004

225
1.50
225
1.50
1.75
1.75
225
1.75

3.75
4.25
3.50
3.75
4.25
3.75
n/a

3.50
325
5.50

5.25
5.75
6.75
4.00
6.50
6.00
5.00
5.75
5.75
7.00
5.50
6.75
5.83
575

2005

2.00
1.50
2.50
1.50
1.75
1.50
2.25
1.50

4.00
4.00
3.50
3.75
4.25
4.00
n/a

3.25
3.25
5.50

5.50
6.00
6.75
4.25
6.50
575
5.00
6.00
6.00
7.00
4.75
6.75
5.85
6.00

05/97

160.0
85.7
166.7
85.7
100.0
100.0
529
85.7

842
84.2(98)
933
789

106.3
94.1

104.8
109.1
108.0

94.4
123.8
115.0
125.0
160.0

96.0
100.0
105.6
103.8
110.2
114.3

M Non-Baltic Former

Soviet States

The Balkans

New EU Members

1997

1998

1999-2000

2001

Years

2002

2003

2004

2005
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Average Ralings

NATIONS IN TRANSIT
Governance: Ratings History By Region

1997 1998 1999 2001 2002 2003 2004 2005 05/97 2005

-2000 (NGOV) (LGoV

New EUMembers
Czech Rep. 2.00 2.00 2.00 2.00 225 225 225 250 2.00
Estonia 2.25 2.25 2.25 225 225 2.25 225 2.25 2.50
Hungary 1.75 1.75 2.50 3.00 3.00 2.50 250 2.00 225
Latvia 2.50 2.50 2.50 225 225 225 225 2.25 250
Lithuania 250 2.50 2.50 250 2.50 2.50 250 250 250
Poland 1.75 1.75 1.75 1.75 2.00 2.00 2.00 2.50 2.00
Slovakia 3.75 3.75 3.00 275 225 225 225 2.00 225
Slovenia 250 2.50 225 250 225 225 2.00 2.00 1.50
Average
Median

The Balkans
Albania 475 5.00 4.75 425 425 4.25 4.25 4.25 3.25
Bosnia n/a 6.00 6.00 6.00 5.50 5.25 5.00 475 475
Bulgaria 4.25 4.00 3.75 3.50 3.50 3.75 3.75 3.50 3.50
Croatia 4.00 4.00 4.00 3.50 3.50 3.75 3.75 3.50 3.75
Macedonia 4.00 4.00 3.00 3.75 425 4.50 4.00 4.00 4.00
Romania 4.25 4.00 3.50 3.75 3.75 3.75 3.75 3.50 3.00
Yugoslavia n/a 5.00 5.50 525 4.25 425 n/a n/a n/a
Serbia n/a n/a n/a n/a n/a n/a 4.00 4.00 3.75
Montenegro n/a n/a n/a n/a n/a n/a 4.00 450 3.50
Kosovo n/a n/a na n/a n/a n/a 6.00 5.75 5.50
Average
Median

Non-Baltic Former Soviet States
Armenia 4.50 4.50 4.50 450 4.50 4.75 4.75 5.00 5.50
Azerbaijan 6.25 6.25 6.25 6.25 6.00 5.75 575 6.00 6.00
Belarus 6.00 6.25 6.25 6.25 6.50 6.50 6.50 6.75 6.50
Georgia 4.50 5.00 4.50 475 5.00 5.50 5.75 5.50 6.00
Kazakhstan 5.50 5.50 5.00 5.00 575 6.25 6.25 6.50 6.25
Kyrgyzstan 4.25 4.50 5.00 525 5.50 6.00 6.00 6.00 5.75
Moldova 425 4.50 4.50 450 4.75 5.25 5.50 575 5.75
Russia 4.00 4.50 4.50 5.00 5.25 5.00 5.25 575 5.75
Tajikistan 7.00 6.75 6.25 6.00 6.00 6.00 5.75 6.00 5.75
Turkmenistan 6.75 6.75 6.75 6.75 6.75 6.75 7.00 7.00 7.00
Ukraine 4.50 4.75 4.75 475 5.00 5.00 5.25 5.00 5.25
Uzbekistan 6.00 6.25 6.25 6.00 6.00 6.25 6.25 6.50 6.25
Average 529 5.46 5.38 5.42 5.58 5.75 5.83 5.98 1130 5.98
Median 5.00 5.25 5.00 513 5.63 5.88 5.75 6.00 1200 5.88

NOTE: In Nations in Transit2005, Freedom House introduces separate ratings for National Democratic Governance
(NGOV) and Local Democratic Governance (LGOV). Ratings for previous years reflect the two combined.

5.98:4.19=143 419:2.25=1.86
5.98:2.25=2.66

Governance: Ratings History By Region

B Non-Baltic Former

44 Soviet States
The Balkans

New EU Members

1997 1998 1999-2000 2001 2002 2003 2004 2005

Years



1997

New EUMembers

Czech Rep. 1.50
Estonia 225
Hungary 1.75
Latvia 2.25
Lithuania 225
Poland 1.50
Slovakia 4.00
Slovenia 1.75
Average
Median

The Balkans
Albania 4.75
Bosnia n/a
Bulgaria 4.25
Croatia 4.75
Macedonia 4.25
Romania 4.25
Yugoslavia n/a
Serbia n/a
Montenegro nla
Kosovo n/a
Average
Median

1998

1.50
225
175
2.25
2.00
1.50
4.00
1.50

525
6.00
3.75
4.75
4.50
4.25
5.00
n/a

n/a

n/a

Non-Baltic Former Soviet States

Armenia 4.75
Azerbaijan 5.50
Belarus 6.00
Georgia 5.00
Kazakhstan 5.00
Kyrgyzstan 4.50
Moldova 4.25
Russia 4.00
Tajikistan 6.25
Turkmenistan 6.75
Ukraine 3.75
Uzbekistan 6.50
Average 5.19
Median 5.00

5.00
5.50
6.25
475
525
4.50
4.00
425
6.00
6.75
4.00
6.50
5.23
513

NATIONS IN TRANSIT
Judicial Framework & Independence: Ratings History By Region

1999-2000 2001
225 2.50
2.00 2.00
1.75 2.00
2.00 2.00
2.00 1.75
1.50 1.50
2.50 225
1.50 1.50
5.00 4.50
6.00 5.50
3.50 3.50
4.75 3.75
4.25 425
4.25 4.25
5.75 5.50
n/a nfa
n/a n/a
n/a n/a
5.00 5.00
5.50 525
6.50 6.75
4.00 4.00
5.50 5.75
5.00 525
4.00 4.00
4.25 4.50
575 575
6.75 7.00
4.50 4.50
6.50 6.50
5.27 5.35
525 525

2002

2.50
1.75
2.00
2.00
2.00
1.50
2.00
175

450
5.25
3.50
3.75
475
425
4.25
n/a

n/a

5.00
5.25
6.75
4.25
6.00
525
4.00
475
5.75
7.00
4.75
6.50
5.44
525

2003

250
1.75
1.75
2.25
175
1.50
2.00
175

425
5.00
3.50
425
450
425
425
n/a

n/a

n/a

5.00
5.25
6.75
4.50
6.25
5.50
4.50
4.50
5.75
7.00
4.50
6.50
5.50
5.38

2004

2.50
1.75
1.75
2.00
1.75
1.50
2.00
1.75

4.25
4.50
3.25
4.50
4.00
425
n/a

425
425
6.00

5.00
5.50
6.75
4.50
6.25
5.50
4.50
4.75
5.75
7.00
4.75
6.50
5.56
5.50

NOTE: Previously this category was known as Constitutional, Legislative and Judicial Framework.

5.65:4.28 =1.32
5.65:1.84 = 3.07

Judicial Framework & Independence: Ratings History By Region

Average Ralings
A
L

4.28:1.84=233

2005  05/97
2.50 166.7
1.50 66.7
1.75 100.0
1.75 778
175 778
2.00 1333
2.00 50.0
1.50 85.7
450 94.7
4.25 70.8(98)
3.25 765
4.50 94.7
3.75 88.2
4.00 94.1
na

4.25

4.25

5.75

5.25 110.5
5.75 104.5
6.75 1125
5.00 100.0
6.25 125.0
5.50 122.2
4.75 111.8
5.25 131.2
5.75 92,0
7.00 1037
4.25 1133
6.25 96.2
5.65 108.9
563 1126

M Non-Baltic Former
Soviet States
The Balkans

New EU Members

1997 1998

1999-2000

2001 2002

Years

2003

2004

2005
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Average Ralings

NATIONS IN TRANSIT
Corruption: Ratings History By Region

1999-2000 2001 2002

New EUMembers
Czech Rep. 3.25 3.75 3.75
Estonia 3.25 275 2.50
Hungary 2.50 3.00 3.00
Latvia 3.50 3.50 3.75
Lithuania 3.75 3.75 3.75
Poland 2.25 225 2.25
Slovakia 3.75 3.75 3.25
Slovenia 2.00 2.00 2.00
Average
Median

The Balkans
Albania 6.00 5.50 5.25
Bosnia 6.00 5.75 5.50
Bulgaria 4.75 4.75 4.50
Croatia 525 4.50 4.50
Macedonia 5.00 5.00 5.50
Romania 4.25 4.50 4.75
Yugoslavia 6.25 6.25 5.25
Serbia n/a n/a n/a
Montenegro n/a n/a n/a
Kosovo n/a n/a n/a
Average 5.36 518 5.04
Median 525 5.00 525

Non-Baltic Former Soviet States
Armenia 5.75 575 5.75
Azerbaijan 6.00 6.25 6.25
Belarus 525 525 5.25
Georgia 5.00 525 5.50
Kazakhstan 6.00 6.25 6.25
Kyrgyzstan 6.00 6.00 6.00
Moldova 6.00 6.00 6.25
Russia 6.25 6.25 6.00
Tajikistan 6.00 6.00 6.00
Turkmenistan 6.00 6.25 6.25
Ukraine 6.00 6.00 6.00
Uzbekistan 6.00 6.00 6.00
Average 5.85 5.94 5.96
Median 6.00 6.00 6.00

6.06:4.89=1.24 4.89:3.00=1.63

6.06: 3.00 =2.02

Corruption: Ratings History By Region

1

2003

3.50
2.50
275
3.50
3.50
2.50
3.25
2.00

5.00
5.00
425
4.75
5.50
4.50
5.00
n/a

n/a

n/a

4.86
5.00

575
6.25
5.50
5.75
6.25
6.00
6.25
5.75
6.00
6.25
5.75
6.00
5.96
6.00

2004

3.50
2.50
275
3.50
3.50
2.50
3.25
2.00

525
475
425
475
5.00
4.50
n/a

5.00
5.25
6.00
497
5.00

5.75
6.25
575
6.00
6.50
6.00
6.25
575
6.25
6.25
5.75
6.00
6.04
6.00

2005

3.50
2.50
275
3.50
3.75
3.00
3.00
2.00

525
4.50
4.00
4.75
5.00
4.25
na

5.00
5.25
6.00
4.89
5.00

5.75
6.25
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EVALUATION OF THE INTEGRAL LEVEL OF A SET OF FACTORS?

COUNTRIES

Indicators of the
i-th group

Expert evaluation of
characteristics

1l

System of indicators by
countries

where

(']' - level of j-th indicator of i-th country,

X

R.

j - coeffi cient of paired correlation along j-th indic ator.

- average level of j-th indicator in a general batch of data,

Ui -integral level of sustainabi lity.

2 G.Harutyunyan, A.Mav&ié. THE CONSTITUTIONAL REVIEW AND ITS DEVELOPMENT IN THE
MODERN WORLD (A COMPARATIVE CONSTITUTIONAL ANALYSIS), Yerevan -Ljubljana, 1999, 401-403 p
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AYMUTPY ITYABEPE. KOHCTUTYIIMOHHBIN CYA PECITYBAUKHN MOAAOBA

KOHCTUTYLIUN KOHCTUTYIINMOHHbBIM
CYAOM: ITPABOBAS HEOBXOAUMOCTD U
IIOAUTNYECKHUE TTIOCAEACTBUA

AYMUTPY IIYABEPE

cyovs Koncmumyuyuonnoeo Cyda Pecnybauxu Moadosa

CoraacHO KOHCTUTYIJMOHHOU AOKTpHHe, KOHCTUTYIIHS SBASIETCS HEOThEMAE-
MBIM aTPUOYTOM M OAHOBPEMEHHO OCHOBHBIM 3aKOHOM AIOOOI'O TOCYAQPCTBA.
BmecTe ¢ TeM KOHCTUTYIIMS KaK TAKOBAs He BCETAA CAY’KMT rapaHTOM Cylle-
CTBOBAHHUS IIPABOBOT'O FOCYAAPCTBA U AeMOKpaTHU4YecKoro oodulectsa. [IpoBos-
rAQllleHne OIPEeAEACHHBIX WHCTUTYTOB (DYHKIIMOHMPOBAHMUSA BAACTEM U IIpa-
BO3AIIUTHBIX CUCTEM MOXKET OCTAaThCS Ha YPOBHE AeKAapanuu, ecAu Koncru-
Tynuell He OyAeT YCTQHOBAEH DPEaAbHBI MEXaHM3M ee rapaHTUPOBAHHOIO
BepxoBeHCTBA. CAeAOBATEABHO, MHCTUTYT KOHCTHUTYLIMOHHOTO IIPABOCYAU -
9TO HEeOTbeMAEeMas 4acTh KaKAOM KOHCTUTYIIUM U CUCTEMBI IIPaBa B LIEAOM.

OpAHUM U3 IePBBLIX I'OCYAQPCTBEHHBIX MHCTUTYTOB, CIIOCOOCTBYIOIIUX CTa-
OMAM3alUY U PA3BUTHUIO KOHCTUTYLIMOHHOTO CTPO4, aBAdeTca KoHcTUTyLIH-
oHHBIU CyA.

HecomuenHO, uTO nnpaBoBele no3unuu KoHctutynorHoro Cyaa AOIIOAHSIOT,
Pa3BUBAIOT WAM KOHKPETHU3UPYIOT KOHCTHUTYLMIO, IIOPOKAASA B HEKOTOPBIX
CAyYasiX, (PaKTUYECKH, HOBble KOHCTUTYLIMOHHBIE HOPMBI (BTOPAYHOIO, IIPO-
HM3BOAHOIO XapaKTepa), BBITEKAIOIINEe U3 KOHCTUTYIIMOHHOU AOKTPUHEL U AO-
ruKU. [1o-pa3sHOMYy MOJKHO OTHOCHUTECSI K 3TOMY SIBA€HUIO, HO B COBPEMEHHBIX
YCAOBUSIX OHO MOTMBHMPOBAHO HEOOXOAUMOCTBIO OOeCIIeYeHUs IIOAUTHYECKON
U OKOHOMMYECKOW CTAaOMABHOCTU B OOIECTBE, YIIPOYEHUS KOHCTUTYIIMOHHO-
IO CTPOsI M PeaAr3alii AeMOKPATUYECKOro MOTeHIIMard KoHCTUTynuu.

*k*

Koncturynuga Pecniyoanku MoapoBa, O0yayurm OCHOBHBEIM 3aKOHOM TOCY-
AQPCTBa, perAaMeHTHPYeT OCHOBHI COIIMAABHO-9KOHOMUYECKON U AYXOBHOU
KU3HU OOIEeCTBA U €ro IIOAUTHYECKON cHucTeMBl. OAHAKO, HECMOTPSA Ha
LIIMPOTY HOPMATUBHOTO COAeP>KaHUs, KOHCTUTYIUS - 3TO He BCeOOHEMAIO-
UM aKT, KOTOPBIM OTAWYAACS OBl 3aBEpPIIEHHOCTBIO UAU CHUCTEMHOM 3a-
KOHYEHHOCTBIO, MO0 peryAupyer, IpUueM HepeAKOo B OOLIUX YepTaX, AUIIb
HanboAee Ba’kHBIE cpephbl OOIEeCTBEHHBIX OTHOIIEHUHN. SIBHBIE UAM CKPBI-
ThIe TPOOEABI, AeMCTBUTEABHBIE MAW MHUMBIE ITPOTUBOPEYNS, B IPUHITUIIE,
Hen30eXHBI B AOOOU KoHctutynmuu. X npeopoAeHMe, KOHKpeTH3alus
KOHCTUTYLIMOHHBIX IIOAOKEHUM, B TOM YMCAe M B IIpoliecce IIpaBoOIIpuMe-
HEeHUs, AeTarbHOe yperyAupoBaHKe MHOIUX cdep oOIleCTBeHHBIX OTHOIIIe-
HUM OCYILECTBASIOTCS WHBIMU IIPABOBBIMU CPEACTBAMU U CIIOCOOAMH, KO-
TOpbIE AOAKHBI COOTBETCTBOBATH AYXYy M OyKBe OCHOBHOTO 3akoHa. B aTom



CMBICAE OOABINIOe 3HaueHWe mMeeT ToAKoBaHue KoHctuTyuuu Peciybamkn
Moap0Ba, KOTOpOe OTHeCeHO K KoMueTeHImu KouHctutynuoHHoOro Cyaa
Pecniybamku MoapoBa.

Koncrurynmonnsii Cya coraacHo cT. 135 4. (1) nm. 6) Koucturynuu Pec-
nyoAuku MoapoBa HaAeA€H IIPaBOM HHTEPIPETUPOBATH OOBEKTHUBHBIN
cMBICA KOHCTUTYIIUM M KOHCTUTYIIMOHHBIX 3aKOHOB, NIPUCYIIUX UM (PYHK-
OV pallMOHAAM3aNUy U CTAOMAM3AIUM OOIeCTBA U OTPAHUYEHUS TOCyAAp-
CTBEHHOU BAAQCTU B CMBICAE e€e BO3MOJKHOCTEHN BTOpP’KeHUd B cepy Ipas
AUYHOCTH U TPA’KAQHCKOTO OOIIEeCTBa, B MX KOHKPETHHIX IIPOSIBACHUSIX.

KOHCTUTYIIMOHHOE 3aKpelAeHMe IIPaBa AABATh TOAKOBaHUe KOHCTUTYIIHMH,
KaK HCKAIOUuTeAbHad npeporatuBa KoHcturyumonHoro Cyaa, CBUAETEAb-
CTBYeT O TOM, YTO HUKAKOM MHOU OpraH IOoCypAapPCTBEHHOM BAACTH B Pec-
nyoauke MoapoBa He MOXKeT A@BaTh O(UIIMAABHOE M 00sI3aTeAbHOE AASL
OpPraHOB TOCYAQPCTBEHHOM BAACTH U MECTHOTO CaMOYIPaBAEHU, IPEAIIPU-
ATUY, YIPERACHUYN, OpraHm3aluil, AOAKHOCTHBIX AUIL, TPa*KAAH U UX O0B-
€AVHEHUM TOAKOBaHMe KOHCTHUTYyIUH.

ToakoBanue HopM KoHcTuTynum TpebyeT B Ka’KAOM KOHKPETHOM CAydae
TIIATEeABHOI'O aHaAM3a TEKCTa TOAKYEMOI'O ITOAOXKEeHUS, er0 CMBICAA U Ile-
Au. OAHAKO OOBEKTHBHBIM CMBICA KOHCTUTYIIMU HE AOAKEH paccMaTpH-
BaThCS KAaK HEUTO HEM3MEHHOe U HEeNOABUI)XKHOe. B TeueHme Bcero mnepuo-
Ad AEHCTBUS OHA MOJKET MEHSTLCS II0A BAMSHHEM OOBLEeKTHUBHLIX OOCTOSI-
TEeABCTB. Peub upeT He 0 HOBaUM TekcTa KOHCTUTYIMM, @ O “"MOAYAAMBOM
npespaltienun” KoHCTHUTynuH, T.e. ee OOHOBAEHHUM 0Oe3 M3MeHeHHUs KOH-
CTUTYIIMOHHOI'O TeKCTa. B 3TOM CBSA3U BUAEHUE UHTEPHPETATOPOM KOHCTHU-
TYIITUOHHONM HOPMBI MO>KEeT He COBIAAATH C IIPEACTABACHUSMM CO3AATEAEU
npoekta KoHCTUTYIIMM, U 3TH NIPEACTABAECHUS MOTYT CAY’KUTH AWUIIL OAHOU
U3 OTHPAaBHBIX TOUYEK HCCAEAOBAHUSI KOHCTUTYLMOHHBIX IIOAOKEHUH, HO
OTHIOAL He MCYEepPHObIBAIOT BCero 60raTCTBa MX COAEP KaHUSI.

ToakoBanue Koucrurynumu Pecniyoauku MoapoBa KoHctuTynimoHHEIM Cy-
AOM COCTOUT B IIPEOAOAEHHUHU HEOIIPEACACHHOCTH B IIOHUMAHUU ee IOAOKe-
HUH, B ySICHEHUU OOBEKTHUBHOIO CMBICAA U BBIIBAEHUM COAEPJKAIUXCS B
Hell IIO3WTUBHBIX IIPABOBBIX NPMHIUINOB. [0 cyllecTBy ToAKOBaHUe KoH-
CTUTYILIUM €CThb OAUH M3 CIIOCOOOB ee KOHKPeTHU3allUuH, NPEeAIIeCTBYIOIIeH
IIpPUMEeHEeHHIO ee HOpM. [TocTaHOBAEHUSI O TOAKOBAHUU KOHCTUTYILIUM SABASI-
IOTCS OKOHYATEABHBIMU U He IIOAAEIKAT IIepPeCMOTPYy KaKUM-AUOO HHBIM
rOCyAQPCTBEHHBIM OPraHOM.

OdunmarbHOe TOAKOBaHWe KOHCTUTYIIUM He MOJKeT OBITh OIPAaHWYEHO B
oOBeMe, IIOCKOABKY OHO 3aBUCHUT OT OPUAWYECKHX M 3THUMOAOTHMYECKUX
OCOOEHHOCTEN MHTEPHPETUPYEMBIX HOPM M BBEIOOPA HEOOXOAMMBIX CIIOCO-
OOB - OYKBAABHOI'O, OTPAHUYUTEABHOI'O UAU PACIIUPUTEABHOI'O TOAKOBAHUS.

O6s3aTeAbHBIe IIpeneAeHThl ITIOHMMAHUSA KW IIpUMEHEeHWd KOHCTUTYIIHOH-
HBIX HODPM, KOTOpPhLIEe COAEPKATCA B IMOCTAHOBACHUIX KOHCTI/ITYHI/IOHHOFO
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AYMUTPY ITYABEPE. KOHCTUTYIIMOHHBIN CYA PECITYBAUKHN MOAAOBA

Cypa B hopMe Pa3AMUHBIX NIPABONOAOSKEHUM, IIOCTEIIEHHO, KaK IIPEeACTaB-
AsdeTcs, POpPMUPYIOT HEOOXOAUMYIO IIOAOTPACAb KOHCTUTYIJMOHHOI'O IIpaBa
- IpeneAeHTHOe KOHCTUTYLIMOHHOE IIPaBO - KOTOpasd CBOMCTBEHHBIMHU €U
MEeTOAAMHU PEryAMPOBAHUSA 3HAUYUTEABHO OOAerdaer npsaMoe percteue Kon-
cruTyuuu. KoHKpeTH3WpoBaTh HOPMBEI KOHCTHUTYIIUM AO TaKOW CTeIeHH,
KOTOpasl HeoOXOAMMA A HEIIOCPEACTBEHHOI'O UX IIPUMEeHEHU K [IOAAE Ka-
MM PeryAUpPOBAHUIO OOIECTBEHHBIM OTHOIIEHUWIM, - B 3TOM €€ IIeAb.

Baaropaps MMIIepaTUBHOU MHTepIpeTanuyu HOPM KOHCTUTYIINH, IIpeLieAeHT-
HOe KOHCTUTYIJMOHHOE IIPaBO MOXKET: YCTaHABAUBATHL 00s3aTeAbHOEe KOHCTH-
TYLIMOHHOE IIOHWMAaHWe; NPEANNCHIBATE 00A3aTeABHYIO0 MOAEAb KOHCTUTYLIM-
OHHOTO AEMCTBUS; 3allpelaTh MpUMeHeHHe KOHCTUTYIIMOHHBIX HOPM WHadYe,
JeM YKa3aHO (pa3bsCHEHO) UAM BBITEKAET (OIIpeAeAeHO) U3 TeKcTa KoHCTUTy-
IMHU U IPEABIAYIINX HOPMATHUBHEIX ITIOCTaHOBAeHUN KoHcTuTyinonuoro Cyaa.

C TOUYKM 3peHHUs I0OPUANYECKOTO COAEPKaHMs, IIOCTAaHOBAeHUS KOHCTUTY-
nuoHHOro Cyapa 00 oHUIIMAaABHOM TOAKOBAHUU HOpM KoHCTUTyIMM “TIOA-
KOHCTUTYIIUOHHEI", & C TOYKM 3PEHUS AEMCTBUA - "IPUKOHCTUTYIIMOHHEL".

KoucturynuonHei Cyp AdeT TOAKOBaHUe HOPM KOHCTUTYyIIUM B COOTBET-
CcTBUM C 3aKOHOM 0 KoHcTUTyIIMOHHOM CyAe MCKAIOUUTEABHO IO 3aIIpocaM
CyO'BEKTOB, HAAEAEHHBIX A@HHBIM ITpaBoM: [Ipe3upeHTa PecniyOamku Moa-
AOBa; IlpaBUTEABCTBa; MUHHCTpA IOCTUIIMH; Briciiell cypeOHOM IIAAaTHI;
OKOHOMHYECKOTO CYyAd; ['eHepaabHOro poKypopa; aenyrara [lapaameHTa;
HapAaMeHTCKOU (ppaKIlMy U ITapAaMeHTCKOTO aABOKAaTa.

[TpepMeTOM peryAnpoBaHUSA NPEleA€HTHOIO KOHCTUTYIIMOHHOIO IIpaBa SB-
AseTCs, NIPEeKAE BCEro, YCTpaHeHUe NMPOTUBOPEYUM B OTHOIIEHUIX MEXKAY
cyObeKTaMU KOHCTUTYIIMOHHOTI'O IIpaBa B YaCTHU OCYIeCTBA€HUS ITOAHOMO-
4ui, NPeAOCTaBAeHHBIX KOHCTUTyIIMENW. DTO MOTYT OBITh: OpPraHU3alluOH-
HO-IpaBOBLIE OTHOIIEHUS IO BOIIpocaM M30paHUs, Ha3HaueHUs U OCBOOO-
KAEHUS AOAKHOCTHBIX AUIL TOCYAAPCTBE; MIPOMYABranuu 3akoHoB [lpes3u-
AEHTOM; IIPEACTABUTEABCTBA U OCYIIECTBAEHUS MOAHOMOUMU AEIyTaTOB;
IPUHATHSA 3aKOHOB U IIOCTAHOBAEHUM; U, HAKOHEI], 3TO IIPOTUBOPEUYNS, BO3-
HUKAIOIMe Ha Pa3HbIX CTAAUSX 3aKOHOAAQTEABHOTO ITpoIlecca.

Pemenusa KoncrurynuonHoro Cyaa, Kak OBIAO OTMeYeHO paHee, SIBASIIOTCS
HUCTOYHUKAMU IIPaBa, M UM IMIPUCYIIa MaTepUAABHO-IIPABOBAas CHAA 3aKOHA.
[IpenieAeHTEL, KaK U aKThl TOAKOBAHUS, ©UMEIOT HOPMATUBHO-PETYAUPYIOIee
3HQUEeHHe, U B OTOM CMBICA€ OHU TaK’Ke SBASIOTCS BBICHINMHU IO CBOEH
IOPUAUYECKOHN CHAe IIPaBOBBIMM HOPMaMH, PacIpOCTPaHSIONIUMUCS Ha He-
OIIPeAEAEHHBIM KPyT CAydaeB U CyOBEeKTOB KOHCTUTYIIMOHHO-IIPABOBBIX OT-
HoureHu#. Tak, cratea 28 3akoHa o KoncturymuonHoMm Cyae PecriyOauKu
MonapoBa mpepycMaTpuBaeT, 4To pemeHns Cyapa 00f3aTeABHBI HE TOABKO
AASL YIACTHUKOB KOHCTUTYIIMOHHOI'O CIIOPQ, HO Y MHBIX CyOHLEKTOB IIpaBa.

Pemenusa o ToankoBaHUNM KOHCTUTYIIUM AOAKHBEI OBITH COBMECTUMEI C APY-
TUMU NPUHATHEIMU pelleHuAMU. PellleHune 1Mo AeAy O TOAKOBaHUM KoHCTH-



TYOUH He AOAKHO IIPOTHBOPEUYUTH paHee NPUHATHIM PeIleHUSIM O TOAKO-
BaHUU WUAU PEILIeHHUSAM II0 KOHKDETHBIM AeAdM, B KOTOPBIX AQHO Ka3yaAb-
HOe TOAKOBaHMWE KOHCTUTYLUOHHBIX HOpM. EcAu TpeOoBaHME O COBMECTH-
MOCTHU MeJKAY COOOM pellleHHY 00 OUIMAaABHOM TOAKOBaHUU KOHCTUTY-
OUU SIBASIETCS UMIIEPATUBHEBIM, TO TPeOOBAHUE O COBMECTHUMOCTH PeIleHUN
O TOAKOBAHUM U PEIIeHUN [0 KOHKPETHBIM A€AAM SIBASIETCSI BeCbMa JKeAd-
TEABHBIM, HO He aOCOAIOTHBIM.

Koucrurynuorsbsi Cyp MOJKET OKAa3bIBaTh ONPEAEACHHOE BAUSGHUE Ha
AEITEeABHOCTEL OPTaHOB TyOAWYHOM BAACTU ITyTeM TOAKOBAHUS KOHCTUTYIIHM-
OHHBIX HOPM IIPU pas3pelleHNN KOHKPETHBIX AeA U B IOPSIAKEe OPUITHaAb-
HOTO TOAKOBaHHs KoHcTuUTynuwm.

[TopBEpPrHYB TOAKOBAHHUIO PsdA cTared Briciiero 3akoHa, KOHCTUTYITMOHHBIN
Cya Peciybauku MoajpOBa Ha HNPOTSDKEHUM CBOEM AedTeABHOCTU pa3pelni
PSA KOMIIAEKCHBIX BOIIPOCOB, KAaCAIOUIUXCH AEATEABHOCTH BETBEW BAACTH.
Ba>kHO OTMETHTh, UTO HU OAHA ITyOAMYHAS BAACTh He BIIpaBe IPUMEHIThH HOP-
MaTUBHBIE U IIPaBOBBIE aKThHl, IIPOTHBOPeYalie KOHCTUTYIIMOHHBEIM HOpMaM,
TOAKOBAHHE KOTOPBIX AQHO B MOCTaHOBAeHUM KoHcTutyruoHHOro Cyaa.

Ocy1miecTBASd CBOM IOAHOMOYMS IIO PACCMOTPEHUIO KOHCTUTYIIMOHHOCTHU
HOPMATUBHEIX aKTOB, KOHCTUTYIITMOHHBIN CyA NPUHSAA PSA BaKHBIX IIOCTa-
HOBACHUM.

ITo obpamenuto penyrara [lapramenTta Kornctutynuonssii Cya Aaa TOAKO-
BaHUe IoAoKeHUM craTbu 93 KoucTutynum Pecniyoaumku MoapoBa o0 Ipo-
MYABralfiy 3aKOHOB, COTAAQCHO KOTOPEIM [Ipe3mpeHT PecriyOamku Moapo-
Ba BIIpaBe, €CAM Y HeEro eCcThb 3aMedaHHusd II0 3aKOHy, He II03pHee 4eM B
ABYXHEAEABHBIN CPOK HAlpaBuTh ero [lapaaMeHTy AAd nepecMmoTpa. Ecam
IlapraMeHT IPOTOAOCYET 3a IIpeskHee pelleHue, [Ipe3mpeHT OCyIecTBAS-
€T IIPOMYABralio 3aKOHa.

Tak, KorcturynimoHHel Cya pa3bsaCHUA, UTO 3aKOHEL, II0 KOTOPHIM [Ipesu-
AeHT PecriyOamku MoapoBa He MMeeT 3aMedaHUM, a TaKKe 3aKOHEI, Ilepe-
cMoTpeHHbIe [lapAaaMeHTOM, He3aBUCHUMO OT TOT'O, COXPAaHUAA AWM 3aKOHOAA-
TeAbHas BAACTh CBOE IIpe’KHee pellleHre UAU B 3aKOHBI BHECEHBI U3MEHEHUs
B COOTBETCTBUU C NPEANOKEHUIMM TAGBBI TOCYAAPCTBA, HTPOMYABIHUPYIOTCI
ITpesupenroM PecnyOamku MoapoOBa He IO3pHEe 4eM B ABYXHEAECABHBIN
CPOK C AQTHI perucTpanum 3akoHa B IIpe3npenType PeciyOamku MoapoBa.

Koncturynmonnusii Cya IOAUYEPKHYA B CBOEM HOCTaHOBAeHUM: «CUHUTaeT-
cs, uto I'lapAaaMeHT coOXpaHUA paHee MMPUHSITOE pellieHre, eCANM OHO ITPUHS-
TO OOABIIMHCTBOM T'OAOCOB, YCTAHOBAEHHBIM AAS 3TOU IIPOIeAyphI Peraa-
MeHTOM [lapAraMeHTa, OAHAKO 3TO YUCAO TOAOCOB He MOJKET OBITh MeHbIIe
YMCAA TOAOCOB TIPU TTEPBUYHOM T'OAOCOBAHUU 3aKOHa».

Xouy oTMeTuTh IIocTaHOBAeHUHe KoHcTtuTynmuoHHoro Cyaa, Kacarolleecs
TOAKOBaHuA cT. 74 4. (1) u (2) Koncturynmuu, o3araaBaeHHou “[lpunarme
3aKOHOB U IIOCTAHOBAEHUU". ABTOpPBEI OOPATUAUCH B KOHCTUTYIIMOHHBIN
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Cya, € 3aIpOCOM O TOAKOBAHUM YKA3aHHBIX KOHCTUTYIIMOHHBIX IIOAOKEHUN
B CAEAYIOLIeM aclleKTe: KaKUM OOABIIMHCTBOM TI'OAOCOB U30pAHHBIX WAU
IIPUCYTCTBYIOIINX AENYTATOB IIPHMHUMAETCS IIPOEKT OPTaHMUECKOTrO 3aKOHA
B IepBOM U BO BTOPOM UYTEHHWH, & TaK’Ke B CAydae, KOTAQ AAT IIPUHATUS 3a-
KOHA IIPEAYCMOTPEHBl TPU 4YTeHUd, a [lapaaMeHT BBEICKA3bIBAETCA IO IIPO-
eKTy 3aKOHa BO BTOPOM UTE€HHH, IIPUHSAB IIOCTAHOBAECHHUE.

B cBA3uM c aprymMeHTaM¥, IPHUBEACHHBIMU B OOpalleHur, KOHCTUTYIIMOHHBIN
Cya OTMETHA, UTO B AQHHOM CAy4Yae HeAOITyCTUMO IIOABEPraTh CPABHEHUIO AU-
00 IIPOTHBOIIOCTABACHUIO 3TAIbl IPUHATHSA OPraHUYeCKOro 3aKOHQ, paccMat-
PHBAEMOIo B COOTBETCTBYIOIIEM YTEHWHU (IIEPBOM, BTOPOM U IOCAEAYIOILIEM),
IIOCKOABKY Ka’KAO€ YTeHHE 3aKOHA IIPEAIIOAATAeT ONPEACACHHYIO HPOLIEAYPY
00CY>KAEHUS IIPOEKTa 3aKOHQ, XapaKTePHYIO TOABKO AAS AQHHOTO YTEHUS.

[Tpomepypa TOAOCOBAHHMSA IIPEAyCMATPUBAET, YTO OpPTraHWYeCKHe 3aKOHBI
NIPUHUMAIOTCS OOABIIMHCTBOM I'OAOCOB M30PaHHBIX AEIIYTAaTOB, & OPAUHAP-
Hble 3aKOHBI, IIOCTAHOBAEHUS U APYTHe aKThl IPUHUMAIOTCS OOABIIMHCT-
BOM I'OAOCOB IIPUCYTCTBYIOIIUAX AEIyTaToB. [IpOEKT OpraHn4ecKoro 3aKoHa
B IIePBOM HAU B IIOCAEAYIOIIUX YTEeHUSAX NIPUHUMAETCS IIOCTAHOBAEHUEM
[TapraMeHTa OOABIIMHCTBOM T'OAOCOB IIPUCYTCTBYIOIINX Ha 3aCEAaHUU Ae-
IIyTaTOB, @ B IIOCAEAHEM UTEHUU OpPraHWYeCKUM 3aKOH IIPUHUMAETCS OOAb-
IIMHCTBOM T'OAOCOB M30PAHHBIX AEITYTATOB.

AsTop oOpatunaca B KoHCTUTYIIMOHHEIN Cya € 3alIPOCOM O TOAKOBAHUM II0-
AoKeHuU cT. 116 4. (3) Korcturynum PecniyOaukm MoapoBa, npepycMar-
PHBAIOIIUX, YTO IIPeACeAaTeAr U 3aMeCTHUTEeAU IIpepcejpaTenrell CyAeOHBIX
WHCTAHIIMM Ha3HavaroTca IlpesupeHToM PecnyOamkyu MoapoBa IO HIpeA-
CTaBACHUIO BrICIIero coBeTa MaruCTpaTypsl HA 4-A€THUU CPOK, B CAEAYIO-
IIIeM aclleKTe: pacIpoCTPaHsAeTCs AU AQHHBIN 4-AeTHUU CPOK Ha BCe Cypel-
Hble MHCTAHIIUY, B TOM YKCAe Ha BEICIIyIO CypeOHYIO IIanary.

KOHCTHWHHOHHbIﬁ CY,A, OTMETHUA, YTO IIPUHIUWII OPraHU3all U AEATEAb-
HOCTHU CYAe6HOﬂ BAACTH MOJXHO OIIPEAEAUTH KaK IIPpaBHAA 06]].[61"0 Xapak-
Tepa, Ha OCHOBAHUNM KOTOPHBIX IMOCTPOEHLI CYAeﬁHbIe WHCTAHIIUY U OCYylIle-
CTBAAIOT CBOIO AEATEABHOCTB B COOTBETCTBHM C 3aKOHOM, OTHOIIIEHUHA Me-
JKAY HUMH, a TaKXXe CBsA3U, YCTaHaBAMBAaeMbie C ADYT'MMU BAACTSIMU B TI'O-
CyAQpPCTBe, C YaCTHBIMU OPraHU3allUsdIMU U I'DAa’XKAdHAMU.

OTHU IpaBUAA@ XapaKTepH3YIOT OpraHU3alluio CyAeOHOM CHUCTeMBI, HajpeAd-
IOT CyA€OHYIO BAACThb OTAMUYMTEABHBIMU YePTaMU U OIPEAEASIOT ee Aesl-
TeAbHOCTb. OHM 3aKpenAeHbl B KOHCTUTYIIMU U OpPTaHUYECKUX 3aKOHax 00
OpraHU3aIuy U AESITEABHOCTH CYAeOHBIX MHCTaHIuM. OCHOBHBIE MPUHITU-
IIBl OPTaHU3aluU U AESITEABHOCTHU IIPaBOCYAUS €AUHBI AAST BCEX CYAE€OHBIX
WHCTAHIIVY, HEe3aBHCHUMO OT MX XapaKTepa.

Cr. 115 Korctutynuu, o3arrasaeHHas “CyapeOHBIEe MHCTAHIIMU', YETKO yC-
TAHABAMBAET, YTO NIPABOCYAME OCYILECTBASETCS BeIciiel cypeOHOHU IIana-
TOM, AIEAAIIIMOHHBEIMU IIAAQTAMU U CYAAMH.



KouctutynmonHei Cyp yCTAHOBHA, UYTO IIOCKOABKY BrIcmiag cypeOHas na-
AQTa SBAGIETCS OAHOM M3 TpeX CyAeOHBIX WHCTAHIMY, OCYIEeCTBASIOIINX
npasocypue B PecriyOamke MOAAOBQ, KOHCTUTYIIMOHHOE IIOAOJKEHHE O 4-
AETHEM CPOKe, Ha KOTOPBIM HA3HAUYAIOTCA IPEACEAATEAM U 3aMECTHUTEAUN
IpeAcepaTeAel CyAeOHBIX MHCTAHIUM, copeprkalleecd B cT. 116 4. (3) Kon-
CTUTYLIMY, HOCUT OOILIMY XapaKTep II0 OTHOLIEHMIO K 4. (4) 3TOH ’Xe CTa-
TbU, PperAaMeHTUpPYIOlleld Ha3HaueHHUe IIpepCepaTeAss U 3aMeCTUTeAelr
npepcepaTeAd Bricmielt cypeOHOM MaAaTHI.

ChaepyeT OTMETHUTB, YTO BCKOPE, IIOCAE IIPUHATHS AQHHOI'O IIOCTAHOBAEHUS,
[TapaamenT Pecniybankyu MoapoBa BHeC U3MeHEHHUS B 3aKOH O Bricuiel cy-
AeOHOU IlanaTe, COTAACHO KOTOPBIM IIPEACEeAATEeAb U 3aMEeCTUTEAU IIpeAce-
AaTens Briciiell cypeOHOM IIaAaThl HAa3HAYAKOTCS HA AOAKHOCTBH HA YEThI-
PEXAETHUU CPOK.

He MmeHee BakHOe 3HaueHHMe mMeloT pemreHnsa Cyaa o ToAKoBaHUM KoH-
CTUTYILIMU U B HOPMOTBOPYECKOM IIponecce. Tak, HU OAMH OpraH roCyAap-
CTBEHHOM BAACTU He BIOpaBe IMPUHUMAaTh HOPMATUBHBIE U UHLIE IIPABOBHIE
aKThl, TpoTuBOpedalnue Koucrurynuu Pecriyoauku MoapoBa B HCTOAKOBA-
HuM nxX KoHCcTUTynnOHHEIM CypoM.

ITocranoBaeHusa KorcTuTynmoHHOro Cyaa SABASGIOTCS, B HEKOTOPOM CMBIC-
A€, «KOHCTUTYIIMOHHOU CAHKIVEN», BAEKYIEN 3a COOOM pa3AnMUYHEIE ITOAM-
TH4YeCcKHe nocaepcTsud. HanpuMmep, pocnyck [lapaaMeHTa raaBol rocypap-
CTBQ, IPOUCXOAAIINN B Pe3yAbTaTe BO3HUKIIEIO KOHMAMKTA MEXKAY 3aKO-
HOAAQTEABHOM U MCIOAHUTEABHOM BAACTSAMHU B CAyYasiX HEBO3MOXKHOCTHU
dopmupoBaHusa [IpaBUTEABCTBA NAM OAOKMPOBAHUS B T€YEHUE TPeX MeCs-
LleB IPOLeAypPhl NPUHATHSA 3aKOHOB. IlocpepcTBoM pocmycka IlaparameHTa
U IIOCAEAYIOIIUX BBEIOOPOB M30MpaTeAsIM IIPEeAOCTaBASETCS BO3MOJKXHOCTH
KOHCTUTYILIMOHHBIM IIyTeM pa3pelluTb KOHMAUKT Me>KAY BETBSIMU BAACTU.

CunuTaro HeOOXOAUMBIM OTMETUTH U IIOCTAHOBAEHHUE, B KOTOPOM KoHCTHUTY-
nuoHHBINM Cyp yKasaa, 4To BHIOODPH! IIpe3upeHTa 9BASIOTCS AEHCTBUTEAB-
HBIMU TOABKO B TOM CAydYae, €CAU B HUX IIPUHSAU y4acThe He MeHee ueM
61 AenyTaT - TP OATHIX U3 YKUCAA U30PAHHBIX AEIYTAaTOB.

*k*

KoHCTHUTYIIMg KaK TaKOBas He MOJKET OBITh 3€PKAABHBIM OTpa>keHUeM IIpa-
BOBOM AEUCTBUTEABHOCTH, Yallle OHU COOTHOCITCI KaK AOAJKHOE U CyIIee.
COAmKaTh UX IIPU3BAH PE’KUM KOHCTUTYIIMOHHOCTH, IIOAHEe oOeclrieunBae-
MbI KoHcTuTynmmoHHBEIM CyAOM, OpraHaMHu IOCTUIINU, IPOKYPATyphl U Cy-
AOM, @ TaKKe COOTBeTCTBHMeM KOHCTUTYyLUM 3aKOHOAATEABHOTO IIpoliecca
U 3aKOHQ, CUCTEMBI ACMCTBYIOIIIETO B CTPaHEe IIpaBa M MOA3aKOHHOCTHIO TO-
CYAQPCTBEHHOI'O yIpaBAeHHd. K CO’XareHWIO, MHOTHEe HOPMEI AeNCTBYIO-
medt KOHCTUTyIMM He BBIIOAHSAIOTCA. AOIYCKAlOTCHA HapyLUIeHWsd IIpaB U
CBOOOA, UeAOBeKa M TPa*kAaHMHA, OTKAOHEHUSI OT IMPUHITUIIOB M OPUEHTH-
POB OOIIUX MOAOKEHUMU KOHCTUTYyIUU.
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EanaOOOpa3HOe NoHMMaHue U NpuMeHeHHe KOHCTUTYIIuM Ha BCEU TeppH-
TOPUM CTPAHEI OIIPEAEASIOT COCTOSHME IIPAaBOIOPIAKA U AeMOKPAaTuu B 00-
LIeCTBE.

A}\ﬂ OOABIIEH UHTEeI'PUPOBAHHOCTU B IIPAKTUKE JKMBOI'O KOHCTHUTYyIIMOHA-
AV3Ma HOpM KOHCTUTYIIMM U OAOKEHUM, TPOAOAKAIONIIUX (Pa3BUBAIOIINX
U AOTIOAHSIONINX) COoApepyKaHue KOHCTUTYIIMU 3a IIpepeAaMU ee COOCTBEH-
HO TEeKCTYaAbHOTO BBIPa’KeHMS, AOTUUYHBIM OBIAO OBl MHKOPIIOPHUPOBATH
IIPABOIIOAOJKEHUS, HAKOIIAEHHBbIE B PA3HBIX IIOCTAHOBAEHUAX KOHCTI/ITYHI/I-
ogHoro Cyaa.

B 3akatoueHume OTMEeTHM, 4TO TOAKOBaAHHUE KOHCTI/ITYL[I/II/I KOHCTI/ITYU;I/IOH-
HBIM CyaOM, HECOMHEHHO, CIIOCOOCTBYET YCUAEHUIO €I0 POAU U IIPECTUKQ,
OoOAee TIOAHOMY PACKPBITHIO €TO IOPUANYECKON IIPUPOABL U CYIITHOCTHU. TOA-
KOBaHMEe BBISIBUAO TaKHe OCHOBHBIE, IIPUOPUTETHBLIE KOHCTUTYIIHMOHHBIE
IIeHHOCTH, KaK: 3alllUTa OCHOB KOHCTUTYIIMOHHOI'O CTPOS (IPUHIUIIA pa3-
AEAEHUS BAACTEH, MEeAOCTHOCTH Tepputopun Pecmiybamku MoApOBa), TTpaB
u cBODOOA, 4YEAOBEKa M TPa’XpAaHWHA, OXpaHa LeAOCTHOCTH KoHCTUTyIuu
Peciybamkm MoapoBa.

SUMMARY

According to the constitutional doctrine, the Constitution is an inalienable
attribute and, at the same time, it is the fundamental law of any state.
Meanwhile, the Constitution itself does not always serve as the warrant for
the realization of the rule-of-law state and democratic society. Declaration
of a set of institution of functioning of powers and law defending system
may remain at the level of declaration if the Constitution has not established
the realistic mechanism of its guaranteed rule. Thus, the institute of the
constitutional justice is an inalienable part of each Constitution and the
law system. It is indisputable that the legal positions of the Constitutional
Court supplement, develop and concretize the Constitution, in some cases
giving birth to factually new constitutional norms (of secondary, derivative
character) following from the constitutional doctrines and logic. This can
be approached differently, but in the contemporary conditions it is
motivated by the necessity of guaranteeing the political and economic
stability in the society, consolidation of the constitutional order and
realization of democratic potential of the Constitution.

The Constitution is an inalienable act, which differs with its completion, or
system accomplishment as it regulates only the main spheres of the public
relations. Evident or latent gaps, valid or imaginary contradictions are
inevitable in any Constitution. Overcoming and concretization of the
constitutional positions, as well as in the process of law enforcement,
detailed regulation of many spheres of the public relations is realized by



other legal means and ways which must correspond to the essence of the
Fundamental Law. The interpretation of the Constitution of the Republic
of Moldova plays a big role. Non of the bodies of the state power of the
Republic of Moldova can provide with an official and obligatory interpre-
tation of the Constitution.

Interpretation of the norms of the Constitution in any case demands a
detailed analysis of the meaning and aim of the context. But the objective
meaning of the Constitution can not be considered as something
unchangeable and still. During the whole period of action, it may change
under the influence of objective circumstances. The novation of the con-
text of the Constitution is not spoken about but “the silence conversion”
(i.e. the novation of the context without changes) of the Constitution is
mentioned.

The interpretation of the Constitution is one of the means of its
concretazation, which precedes the application of its norms. The obligatory
precedents of comprehension and application of the constitutional norms
which are expressed in the positions of the Constitutional Court, as various
legal positions gradually form a necessary sub-branch of the constitutional
law, i.e. precedent constitutional law, which with the help of the methods
of requlation facilitates the direct effect of the Constitution.

Owing to the imperative interpretation of the norms of the Constitution,
the precedent constitutional law can establish an obligatory constitutional
comprehension: order an obligatory model of the constitutional action; ban
the application of the constitutional norms the other way than mentioned
(explained) or deprives (is defined) from the Context of the Constitution
and the previous normative positions of the Constitutional Court.

From the point of the judicial context, the positions of the Constitutional
Court on the official interpretation of the norms of the Constitution are
"sub-constitutional” and from the point of effect - "preconstitutional”.

The decision of the interpretation of the Constitution must be compiled
with other adopted decisions. On the case of the decision of interpretation
of the Constitution, it must not contradict with previously adopted decisions
on the interpretation or with the decisions carried on the special cases
where a casual interpretation of a decision is given. If the requirement of
the compatibility of the decisions on the official interpretation is imperative,
the requirement of compatibility of decisions on the interpretation and
decision on concrete cases can be rather desirable but not absolute.

With the help of interpretation of the number of articles of the Supreme
Law, the Constitutional Court of the Republic of Moldova in the duration
of its activity solved a number of complex issues concerning the activity of
the branches of power. It is important to mention that none of the social
branches is authorized to adopt normative and legal acts, which contradicts

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYIIMOHHOE TTPABOCYAVE B HOBOM TBICAYEAETUU

163



164

AYMUTPY ITYABEPE. KOHCTUTYIIMOHHBIN CYA PECITYBAUKHN MOAAOBA

the constitutional norms, the interpretation of which is presented in the
positions of the Constitutional Court.

The interpretation of the Constitution by the Constitutional Court helps
the strengthening of its role and prestige, reveals the main, prior constitu-
tional values because the protection of the basis of the constitutional order
(principle of separation of the powers, territorial integrity of the Republic
of Moldova), human rights and freedoms of the person and the citizen,
security of the integrity of the Republic of Moldova.




DISPUTES OVER SOCIAL AND
ECONOMIC RIGHTS:
LAW, POLITICS, MONEY

CHERYL SAUNDERS

President of the International Association of the Constitutional Law

1. Introduction

The role of a Constitutional Court is difficult and highly sensitive. The core
function of such a court, from which it derives its reason for existence, is
to preserve constitutionalism, including the rule of law. A Constitutional
Court is a deliberate check and balance in a constitutional system. It offers
protection to individuals, many of whom may be highly vulnerable, against
the unlawful exercise of public (and sometimes private) power. It assists to
maintain the integrity of the system as a whole, in ways that range from
helping both the state and its people to understand the meaning and effect
of the Constitution to imposing on the organs of government a form of
accountability for their actions, which also has the advantage of trans-
parency. In some circumstances, decisions of a Constitutional Court will
preclude the government or the legislature from doing what it wishes to
do. Depending on the circumstances, this may take courage and a clear
perception on the part of the Court of the scope and legitimacy of its role.

But a Constitutional Court does not operate in a vacuum. It is part of the
system of government, in a symbiotic relationship with the other institu-
tions of the state, sharing responsibility for the well-being of the people. In
carrying out its function, a Constitutional Court naturally and properly
takes into account the potential impact of a decision on the polity as a
whole and on the integrity of the system of constitutional control, includ-
ing the standing of the court and compliance with its decisions. In
acknowledging this reality, however, I do not want to be misunderstood.
This is an approach to adjudication that requires wisdom rather than expe-
diency and strategic vision rather than judicial self-interest.

Striking this balance, generally and in particular cases, is important for any
court with a constitutional jurisdiction. It is particularly important follow-
ing the establishment of a new Constitution, with a new Court, and per-
haps even more so in states that are in transition. In these circumstances,
a Court is establishing itself as a key institution of government, in the eyes
of the other institutions and of the public at large. Its image, its reputation
and the effectiveness of its role may depend on the actions taken at this
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time. At the same time, it is laying the foundations on which its jurispru-
dence will build, and determining its approach to the interpretation of the
Constitution. Again, much of the doctrine established at this time may well
prove enduring, or at least highly influential.

Courts generally have a range of techniques at their disposal to assist them
to strike this balance in a way that gives primacy to constitutional princi-
ple without intruding beyond their sphere into the proper and accepted
domain of the other institutions. These mechanisms typically are available
at different stages of the process of adjudication. Most obviously, they may
affect:

- Acceptance of a matter: where, for example, the Court considers that it
lacks jurisdiction, or that a matter is not suitable for judicial determination

- Deliberation on a matter: a Court sometimes may, for example, decide a
case on relatively settled point, avoiding a larger and more contentious
issue

- The nature of the final order: a Court may have the capacity to choose
between remedies that are more or less intrusive or may be able to post-
pone a remedy to enable a defendant institution to take remedial action
itself.

The detail of such techniques varies, depending on the legal system, the
constitutional framework and the powers and constitution of the Court.
The choice of particular techniques almost always will depend on the cir-
cumstances of particular cases.

One genre of constitutional questions that notoriously raises sensitive issues
is the protection of social or economic rights. The sensitivities are at least
two-fold. First, disputes over such rights often have substantial budgetary
implications, which normally are regarded as the responsibility of the elect-
ed branches of government, denied to the courts on the grounds of both
legitimacy and capacity. Secondly, social and economic policies typically
are the tools used by the elected branches to pursue their vision for the
state and to shore up their electoral support. Interference by a court in these
circumstances may well meet a hostile reaction. Partly for these reasons,
common law states have tended to eschew constitutional protection for
social and economic rights, at least in justiciable form. In consequence,
when States such as India wanted to give social and economic rights con-
stitutional status, they recognised them as non-justiciable directives of state
policy, and withheld the sanction of judicial enforcement.

The new post-apartheid constitutional settlement in South Africa departed
from this pattern. The importance of social and economic rights in the
transformation of the new South Africa caused their inclusion in the
Constitution in a form that, potentially, was justiciable. It thus fell to the



new Constitutional Court to interpret and apply the rights in a way that
gave them effect, within the limits of the judicial function. South Africa
therefore provides a useful case study of how one particular court, newly
established pursuant to a new Constitution, sought to strike the balance
between what the title to this colloquium describes as legal principle and
political reality. In what follows, I examine the South African experience,
both to illustrate how the Constitutional Court of South Africa went about
its task and to determine whether more general conclusions can be drawn
from it.

2. South Africa as a case study
a. Constitutional framework

South Africa has a mixed legal system. Its public law, however, is recog-
nisably in the style of the common law. Consistently with the normal pat-
tern of common law constitutionalism, the Constitution is established as
fundamental law, to be enforced through courts, through a process of con-
crete constitutional review, generally at the instance of individuals or
groups. In a departure from the design of the court system in most com-
mon law states, however, responsibility for constitutional adjudication
under the final Constitution of South Africa of 1996' was conferred on a
specialist Constitutional Court, in large part to avoid entrusting the inter-
pretation of the new Constitution to judges associated with the former
regime. The constitutional jurisdiction of this Court is not exclusive, but it
is final. Generous rules of standing determine access to the courts in con-
stitutional cases®* and the courts have broad discretion in relation to the
remedies that they may grant®.

A Bill of Rights in Chapter 2 of the Final Constitution offers protection for
a wide range of rights including rights in relation to housing* and to health
care, food, water and social security’. These rights are expressed to be
available to "everyone". They are drafted in a distinctive style, drawing
loosely on the International Covenant on Economic, Social and Cultural
Rights (ICESCR). Sections 26(1) and 27(1) respectively create the “right" in
question: to "access to adequate housing", for example, in the case of sec-
tion 26(1). Sections 26(2) and 27(2) acknowledge the particular difficulties
created by rights of this kind by imposing on the state an obligation to
"take reasonable legislative and other measures, within its available

' An earlier, interim Constitution is not relevant for present purposes.

% Section 38

3 Section 38, "...the court may grant appropriate relief..."; section 172 “a court ...may
make any order that is just and equitable".

* Section 26

® Section 27
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resources, to achieve the progressive realisation of this right". Sections 26(3)
and 27(3) provide certain, relevant, negative rights. Section 27(2) for exam-
ple, provides that “no one may be refused emergency medical treatment"®.
Like the other rights in the Bill of Rights these are subject to the general
limitations clause, pursuant to which rights may be limited "only in terms
of a law of general application to the extent that the limitation is reason-
able and justifiable in an open and democratic society based on human dig-
nity, equality and freedom, taking into account all relevant factors..."”.

On their face, these provisions raise a host of questions. One, very basic,
question is whether they are justiciable at all. This issue was settled early,
in the Certification case, in which, in response to a challenge to the inclu-
sion of non-justiciable rights in the Constitution the Court observed that
the rights were "at least to some extent, justiciable"®. What this meant,
given the wording of the sections, remained to be decided. Given the broad
similarity of these sections with the wording of the ICESCR, one possibil-
ity was to adopt the Convention notion of “core” content for each right
that, as a minimum, the State must provide®. On the other hand, given the
magnitude of the task of restructuring that the new government faced,
judicial enforcement of the concept of a core of economic and social rights
might well prove impracticable.

There have been four major decisions of the Constitutional Court in which
individual complaints about social and economic rights have been resolved
and through which the jurisprudence has progressively developed:
Soobramoney v Minister of Health”, KwaZulu-Natal Government of the
Republic of South Africa v Grootboom', Minister of Health v Treatment
Action Campaign' and Khosa v Minister of Social Development. These are
examined in the next part. In relation to each case, I am concerned (1) to
isolate the particular sensitivities in the issue before the Court (2) to iden-
tify the techniques used by the Court to resolve the case, bearing these
sensitivities in mind and (3) to assess the significance of the outcome in
terms both of the resolution of the immediate problem and of broader
strategic considerations.

® See generally, Sandra Liebenberg "South Africa's evolving jurisprudence on Socio-
Economic Rights", Socio-Economic Rights Project CLC, UWC, 2002, p.5
7 Section 36

8 Ex parte Chairperson of the Constitutional Assembly; in re Certification of the
Constitution of the Republic of South Africa 1996(4) SA 744, para 78

9 See Government of Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 29

191998 (1) SA 765 (CC)

1'2001(1) SA 46 (CC)

2 CCT 8/02



b. Four cases

Soobramoney came before the Court in 1997, shortly after the final
Constitution came into effect. The applicant had chronic renal failure as
well as diabetes, heart disease and cerebro-vascular disease. He had been
refused dialysis treatment by the Addington state hospital. It was clear that
in the absence of such treatment he would shortly die. In considering the
applicant's case, the hospital had followed its own internal guidelines,
developed in recognition of the fact that it could not provide dialysis to
everyone who sought it and excluding from eligibility, inter alia, people
with “significant vascular or cardiac disease." The Court accepted the hos-
pital's claim that it had insufficient funds to provide dialysis service for all.
It accepted also that "“this is a nation-wide problem and resources are
stretched in renal clinics throughout the land"". Soobramoney applied to
the Court for relief under section 27(3) of the Constitution, which provid-
ed that “no one may be refused emergency medical treatment”. His appli-
cation was unsuccessful.

Had the application been resolved as a denial of emergency medical treat-
ment, pursuant to section 27(3), it would have had severe budgetary impli-
cations. In effect, the decision could have meant that every person with
chronic renal failure was constitutionally entitled to dialysis at state
expense, with significant consequences for the funding of other programs.
In the event, the Court handled the case primarily in terms of section 27(2).
It disposed of the argument based on section 27(3), using contextual and
purposive approaches to interpretation, to conclude that Mr Soobramoney's
circumstances did not represent an emergency but an "ongoing state of
affairs...which is incurable"’. The argument was not particularly convinc-
ing; the notion that the sections must be understood in their textual and
broader context nevertheless has remained, as an important step in the rea-
soning of the Court in all such cases.

The applicant failed under the other parts of section 27 as well. By read-
ing the entire section in context, the Court held that section 27(2) condi-
tioned the ostensibly individual rights in section 27(1). And there was no
breach of section 27(2) itself. The Court accepted that guidelines were nec-
essary and that, on the evidence, there was nothing to suggest that these
guidelines were unreasonable or had not been "applied fairly and ration-
ally"'®. It concluded on this point that "A court will be slow to interfere
with rational decisions taken in good faith by the political organs and med-
ical authorities whose responsibility it is to deal with such matters"".

At [24]
15 At [21]
15 At [25]
7 At [29]
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From the standpoint of the applicant, the decision was a tragedy: a conse-
quence that the Court acknowledged. In a context in which the meaning
of the provisions in issue was ambiguous, the Court clearly was influenced
by wider considerations, about its own role vis-a-vis that of other branch-
es. On the other hand, it did not entirely abandon its individual rights
focus, poor comfort though this may have been to the applicant. Thus it
went to some lengths to identify circumstances in which the right not to
be refused emergency treatment would be likely to be attracted™. And it
sought to justify its decision by reference to similar circumstances else-
where and an understanding of the meaning of rights in a broader commu-
nity setting®. Its judgment also had the advantage of introducing into the
public record the government's own policies and justifications for them,
with some advantage for accountability and transparency.

The second case, Grootboom, concerned the eviction of 900 people, includ-
ing 510 children, from informal housing that they had illegally established
for themselves on someone else's land, after waiting for years for action on
their application for low-cost housing. They sought to enforce the right to
housing under section 26 of the Constitution or, alternatively, the right of
children to “shelter” under section 28. The governments, for their part,
gave evidence before the Court about the challenge of providing adequate
housing in the circumstances that prevailed in South Africa after the fall of
apartheid and the legislative and other policy initiatives that were under-
way. The applicants argued nevertheless for an interpretation of section 26
that identified a minimum core that, in their case, had not been provided.
The High Court, at first instance, accepted that the government was in
breach of the provision protecting children's rights and ordered remedial
action, to be supervised by the Court itself. On appeal, the Constitutional
Court accepted the claim largely by reference to section 26 instead” and
its order took the significantly more restrained form of a declaration.

The judgment in Grootboom was central to the establishment of the doc-
trine that now prevails. The Court rejected the argument for a minimum
core, for a mixture of textual and institutional reasons®. Instead, it devel-
oped an approach to the interpretation of the sections that focused literal-
ly on the requirements of section 26(2) and its equivalents themselves.
There was a requirement for “reasonable legislative and other measures".

18 At [18],[20]

9 At [31]; see also Sachs J at [52],[54]: "Chaskalson P's judgment, as I understand it,
does not merely ‘toll the bell of lack of resources’. In all the open and democratic soci-
eties based upon dignity, freedom and equality with which I am familiar, the rationing
of access to life-prolonging resources is regarded as integral to, rather than incompat-
ible with, a human rights approach to health care".

% Although not in the care of their families have a (presumably enforceable) right under
section 28

* [33]-[36]



The obligation was bounded by "available resources”. And the effect must
be "progressive achievement" of the right. In examining the actions taken
by governments by reference to these various requirements the Court
repeatedly acknowledged the efforts that had been made. It also noted that
it was concerned only whether these requirements are met and not, for
example, with whether they would have been more effectively met by dif-
ferent policies. There was a breach of section 26(2) nevertheless, because
the existing policies made no provision for people in crisis in circum-
stances where no relief could be expected in the short or medium term?.
It followed that the requirements of section 26(2) and in particular the
requirement of “reasonableness” were not met.

The decision of the Court in Grootboom required revision of government
policy, and reallocation of resources. It was hailed as a major breakthrough
in mechanisms for judicial enforcement of constitutional protection for
social and economic rights; and indeed, it was important for this reason. It
is clear, however, even in this case, that the Court had a wary eye on the
proper scope of its own authority. The remedy that it eventually granted
gave to the government the responsibility of developing an appropriate
plan, within very broad guidelines. It gave the applicants themselves no
directly enforceable entitlement to housing and rebuked the Court below
for its order to that effect: “The High Court order...ought not to have been
made"?. The remedy granted by the Constitutional Court was cast in terms
of a declaration instead, although there was some suggestion that the
Human Rights Commission would monitor and report on performance.

The Treatment Action Campaign case was highly politically charged. At
issue was the question whether the government was in breach of the
Constitution by failing to provide an anti-retroviral drug to pregnant
women, to inhibit the transmission of HIV/AIDS to their babies, except in
a few controlled “pilot" studies. The applicants argued that the govern-
ment was in breach of section 27, in relation to "health care services,
including reproductive health care" or, alternatively, to an aspect of the
rights of children under section 28. The court below accepted the argu-
ment, ordering the government to make the drug available in prescribed
circumstances and to introduce an effective program for the reduction of
mother to child transmission of HIV, to be submitted to the Court itself.
The government appealed to the Constitutional Court.

The explanation of and treatment for HIV/AIDS was at the time a politi-
cally contested issue in South Africa. The policy on the provision of drugs
to pregnant women was part of the wider debate. Resources were at best
a minor issue. The government made it clear in argument, however, that it
regarded the case as one that raised questions about the boundaries
2 [64-5]
23 [95]
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between the authority of the Court and the elected branches of govern-
ment. In particular they argued that the Court should show "deference" to
the government in the formulation of its policies and be restrained in the
order that it makes when it has concluded that the government is in
breach*. The Court nevertheless held that the government was in breach
and issued a mandatory order, although in terms somewhat less intrusive
than the order of the High Court.

Once again, the techniques adopted by the Constitutional Court in meet-
ing these various pressures are of some interest. They may be characterised
as follows. First the Court consolidated the jurisprudence that had emerged
in the two earlier cases. It read the sections in their textual, historical and
social context; it dismissed arguments that there was a guaranteed core of
rights to which individual applicants were entitled. Secondly, it examined
the government's own arguments in great detail, carefully refuting each
one. In this respect it was somewhat assisted by the weakness of the gov-
ernment's own case. Thirdly, it confronted directly the issue of institution-
al boundaries that the government had raised. In this context, while it
acknowledged the limitation on the role of the courts and the reality that
certain matters are "pre-eminently within the domain" of particular institu-
tions®, it equally insisted on its own obligations, “to the Constitution and
the law", mandated by the Constitution itself*. In this connection it also
explained again its role in relation to rights provisions of this kind: "to
require the state to take measures to meet its constitutional obligations and
to subject the reasonableness of these measures to evaluation"”. Fourth, in
applying the by now established reasonableness test, it adverted once again
to an apparent gap in the policy, which failed to make provision for those
most desperately in need®. Finally, it examined the arguments against
mandatory orders in detail, but made specific orders just the same, requir-
ing the provision of the disputed drug, although acknowledging that the
government retained flexibility to develop other and different policies that
would prevent mother-to-child transmission of HIV.

The outcome was broadly consistent with the two previous cases, thus
adding to what was becoming an established and relatively predictable body
of jurisprudence. The politically delicate issues were handled by meeting the
arguments directly, giving the government some leeway, but insisting on
compliance with the terms of the Constitution. Particularly remarkable was
the willingness of the Court to make a mandatory order, running the risk

that the government might not comply (and, indeed, it was slow to do so).

24 [22]
25 [98]
26 [99]
27 [38]
B [67]ff



The final case of Khosa raised an issue of a different kind: the constitution-
ality of legislation restricting welfare benefits to South African citizens and
thereby denying them to permanent residents of the State. The issue
potentially engaged section 27 of the Constitution, conferring on “every-
one" a right to access to "social security”, subject to the usual caveat in
sub-section (2). This time, the issue had potentially significant financial
implications, the precise extent of which remained unclear. In argument
the government asked whether, in the event that the Act was found to be
in breach of the Constitution, the Court would agree to suspend any order
for 18 months, to allow the government and legislature themselves to deal
with the defects in the legislation.

The Court held that the legislation was in breach of the Constitution and
effectively read into it additional words to ensure its application to perma-
nent residents of the State. It acknowledged the significance of a case that,
in effect, challenged law enacted by the Parliament. It proceeded, howev-
er, on the basis that the Constitution was clear, understood in the light of
previous jurisprudence and of the purposes that the Constitution had been
enacted to achieve.

3. Conclusions

The examination of this series of decisions by the South African
Constitutional Court on the meaning of social and economic rights reveals
a range of predictable political and financial tensions. The outcome of the
cases, individually and collectively, has been the subject of long and crit-
ical examination, and it may be that they have fully satisfied no-one. On
one side the Court is criticised for not going further to evaluate, for exam-
ple, the government's policy priorities® or to identify a minimum core of
social rights that individuals might claim. On the other, critics charge the
Court with interfering with policy making and implementation that is the
task of the other branches of government.

Nevertheless, the efforts of the South African Court must be accepted
broadly as a success. The Court has developed a distinctive and, now, rea-
sonably settled jurisprudence that gives social and economic rights effect
while preserving significant discretion for the elected branches of govern-
ment. In doing so, it has explained its own reasoning, and its vision for the
role of the Court, both to other institutions and the public at large, secur-
ing broad acceptance of both. Probably by chance, the Court has taken an
incremental approach to the interpretation and application of social and
economic rights, which may have assisted acceptance of its role in the
early years, enabling it to become progressively more bold.

® Theunis Roux, "“Understanding Grootboom - A response to Cass R. Sunstein”, 12
Constitutional Forum (2004)
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Of course, care must be taken in drawing lessons from South African expe-
rience for the actions of courts elsewhere. In particular, the formulation of
social and economic rights in South Africa is distinctive, and the approach
of the Court has often been driven by, or at least justified by, reference to
the text. Certain general propositions nevertheless may be made. First, the
primary responsibility of a Constitutional Court is to the law and the
Constitution. Secondly, however, the law itself is often indeterminate, leav-
ing the Court with choices to be made. Realistically, in making such choic-
es, a Court is likely to have an eye to the wider consequences of its deci-
sions. Those consequences must include the credibility of the Court itself
and its capacity to fill the role allotted to it. A Court may be assisted in
juggling the conflicting pressures on it by a range of technical legal tools,
the nature of which will vary between different legal systems. It may be
assisted also by the educative role that a Court can play through its judg-
ments, in explaining its own role and its role vis-a-vis other branches in
establishing and maintaining transparent, accountable and effective consti-
tutional government.

PE3IOME

Poaws Korcturynuornsoro Cypa TPpyAHas U OTBETCTBEHHAsA. [ AaBHOU PYHK-
IMel TaKOI'o CYAQ, AASL BHIIIOAHEHHUS KOTOPOM OH U CO3AAH, SIBASIETCs o0ec-
Ie4eHne KOHCTUTYIIMOHHOCTH, BKAIOUAsl BEPXOBEHCTBO 3aKOHA. KOHCTUTY-
nuoHHBINM Cyp B KOHCTUTYLIMOHHOMN CHCTEMeE - 3TO 0CO0ast CUCTeMa CAEp-
JKeK U NpoTuBOBeCOB. CyA OCYyIIeCTBASeT 3allUTy UHAWBUAOB, MHOTHE M3
KOTOPBIX OYEHb YSI3BUMBI Ilepep HEe3aKOHHBIMU AENCTBUSIMH NyOAUYHBIX
Baacterd. Ho KoncturynuonHbsi Cyp pAedcTByeT He B BakyyMme. OH ABAg-
eTCs 9aCThIO0 TOCYAAPCTBEHHOU CHUCTEMEI, KOTOPAast HAXOAUTCS B CUMOUOTHU-
YeCKUX OTHOUIIEHUSX C APYTMMH WHCTUTYTaMH rOCyAAPCTBEHHOCTH, Paspe-
AL C HUMH OTBETCTBEHHOCTBH 3a OAAQroIlOAydHe AIOAE€U. AAS BBIIIOAHEHUS
sTon (pyHKIUU KoHCTUTYIMOHHBIU Cyp COOTBETCTBEHHO M B COBOKYIIHO-
CTH YYWUTBIBAET IIOTEHIIMAABHBIE CBSI3M C PEIIeHUSMU TI'OCYAAPCTBEHHBIX
MHCTUTYTOB, KaK B I[€AOM, TaK U OTHOCUTEABHO CHUCTEMBl KOHCTUTYIIMOH-
HOT'O KOHTPOASI, BKAIOYAsl HOAOKeHUsA Cypa U COOTBETCTBHE €T0 PELIeHUsIM.
B IOxxHOM AdpHKe HOBOE IIOCTAlapTEUAHOE KOHCTUTYLIMOHHOE PEryAHupO-
BaHHE OTAMYAETCS OT ITOU CXEMBL.

B nponecce TpaHchopManum HoBou HO>kHON A(QpUKU Ba)KHOCTH COIUAAb-
HBIX U 9KOHOMMWUYECKUX IIpaB CTard NPUYNHOMN UX BKAIOUeHHd B KoHCTUTy-
nuio. HoBomy KorcturynimonnoMy Cyay IPEAOCTABAEHO IIPABO TOAKOBATh
U IPUMEHATh 3aKOHBI TaK, YTOOBI OHU OBIAU 3((PEKTUBHBIMHU B IIpepenax
IpaBoBOro (pyHKnuoHupoBaHud. IOxHaa Adpuka, TaKUM 00pa3oM, MOKET
CTaThb MCTOYHUKOM HM3yYeHHs CYAeOHBEIX AeA, KaK U HOBBIA CyA, KOTOPBIM



OCHOBAH Ha HOBOM KOHCTHTYyIUM UM HUIIET IyTH OaAaHCHUPOBAHUSA IIOAUTHU-
YeCKUX peaAruyl U IIPABOBBIX IIPUHIIUIIOB.

IOxxnasa Adpuka uMeeT cMellaHHYIO IIPaBOBYIO cucrteMy. Ee nmybaudHOe
IIPaBO MMeeT TaKKe 4epThl O0IIero npasa. B cooTBeTcTBUU C HOBOU (pop-
Mor KoucTuTynug aBasgeTcsd Takke OCHOBHBIM 3aKOHOM, KOTOPBIN AEMCT-
ByeT 4epe3 CYyABl, Yepe3 IIPOLleCC KOHKPETHOTO KOHCTUTYIIMOHHOT'O KOH-
TPOASL Ha YPOBHE MHAUBUAOB HUAU I'PYII AIOAEH.

KoucturynimonHei Cyp NIPUHSA 4eThIpe OCHOBHBIX pPeIlleHNs, KOTOPhIMU
UHAUBUAYAABHBIE JKAAOOBl OTHOCUTEABHO COLIMAaABHO-3KOHOMWYECKUX IIpaB
IIOAYYMAU pellleHre. baaropaps UM IOPUCIPYAEHIUS OAYYHUAA PA3BUTHE!
CyOpaMOHM IIPOTHB MHHHUCTpPa 3ApaBooxpaHeHmd, [IpaButeabcTBO KBasy-
Ay-Hartaa Pecniybauku IO>xHOU Adpuku IpoTuB ['pyTOyM, MUHUCTD 3Apa-
BOOXpPaHEHUs IIPOTUB AeUYeOHOU KOMIIaHUU U X03a NPOTUB MUHUCTPA CO-
IIMAABHOTO Pa3BUTHA. PellleHNs IO YaCTHBIM M KOAAEKTUBHBIM CYAE€OHBIM
AE€AAM CTaAM IIPEAMETOM AOATOTO U KPUTHUYECKOIO PAaCCMOTPEHMdd, U BO3-
MO>KHO, YTO HM OAHO U3 HHX IIOAHOCTBIO He YAOBAETBOPHUAO HHKOro. C oa-
HOI cTopoHBl, CyA IOABepraeTcss KpUTHKE 3a TO, YTO OH He J>KEeAaeT yI-
AYOAITBCSA B AQABHEMIIYIO OIIeHKY, HallpuMep, IIPUOPUTETHI TOCYAAPCTBEH-
HOU TTOAWUTHUKYU UAM OIIPEAEAITH MUHUMAABHEBIE IIPEAEABI COITUAABHBIX IIPAB,
KOTOPBIMM UHAUBUABLI MOTYT IOAB30BaThCd. C APYrOoM CTOPOHBI, KPUTHUKU
00BuHAIOT Cyp BO BMEUIATEABCTBE B AeAd (DOPMHUPOBAHUSA U IIPUMEHEHUS
IIOAUTHKH, UYTO IBASETCSI AEAOM APYTUX BeTBel BaacTU. HecMmoTps Ha 3TO,
crapanuda HO>xkHO-Adpukanckoro Cypaa AOAJKHBI OIIEHMBATHCS BHILIE IPO-
cto ypauu. Cyp pa3BHBAeT ONPEAEAEHHYIO M celdac y>kKe pa3yMHO OCHO-
BAHHYIO IOPUCIPYAEHIIVIO, Ha OCHOBAHUU KOTOPOU BCTYIAIOT B CUAY COLY-
AABHBIE U 3KOHOMUYECKME IIPaBa, KOTOPBIE IIPEAOCTABASIIOT OOABIIYIO CBO-
00Ay AericTBUA U30paHHBEIM BeTBAM BAACTU. CyaA OOOCHOBBIBAET NPUYUHEI
CBOUX AENCTBUU U CBOe MHeHUe 0 poAu Cypa B CUCTEMe I'OCYAAPCTBEHHBIX
U IyOAWYHBIX UHCTUTYTOB.
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THE IMPORTANCE OF THE
CONSTITUTIONAL COMPLAINT FOR A FAIR
TRIAL IN CRIMINAL CASES

ZVONKO FISER
Judge of the Constitutional Court of the Republic of Sovenia

|. Introduction

Criminal justice has lately been undergoing important changes which are not
univocal. On one hand, it can be observed that the perspective regarding therole
and the significance of criminal law in society is changing. In the past, the
standpoint which considered criminal law and justice (or criminal repressionin
general) to be primarily a means to protect society against criminality as a neg-
ative phenomenon par excellence undoubtedly dominated'. In modern demo-
cratic societies, the increasingly prevalent standpoint is that which emphasizes
that in criminal proceedings a participant who is weaker in comparison to the
repressive state apparatus must foremost be protected. Irrespective of the fact
that such participant may be an alleged offender who due to the offence com-
mitted is in some manner of conflict with the society, he/she remains a bearer
of rights and freedoms which he/she must be guaranteed to the same extent as
all other members of the society. On the other hand, due to such a specific posi-
tion, an offender has certain specia rights which ensure him/her the position of
asubject to criminal proceedings. In addition, restrictions may be simultaneous-
ly imposed on him/her due to the fact that he/she violated norms which are
important, often essential, for peaceful coexistence in society?

However, in criminal justice there are a so other tendencies. More than adecade
ago, the occurrence of organized crime and particularly international organized
crime alarmed the public and authorities. Special measures to restrain this phe-
nomenon and to increase the efficiency of the state regarding its prevention and
prosecution were taken. These were often measures which seem to have re-
strengthened the protective function of criminal law and pushed into the back-
ground its safeguarding function. This became even more obvious when the
danger of terrorism became more apparent. Also in this context the application
of measures in criminal proceedings (often also outside the scope of criminal
proceedings) which evidently reduce the achieved level of procedural rights of
participants (in particular the defendant) to criminal proceedings has occurred.

A particular situation arose in the countries in Central and Eastern Europe

which gained independence in the last two decades and/or simultaneously went

! The protective function of criminal law.
2 In genera it is known as the safeguarding function of criminal law.



through deep social, political, and economic changes. | do not wish to present
an in-depth analyses and evaluation of these processes in general, but will limit
my report to several findings which refer to the system of criminal repression®.
In these environments, it was especially criminal law that was often abused in
the past in order to settle accounts with political opponents. After changes had
been carried out, these countries faced a difficult situation. On one hand, mis-
trust in criminal justice and the authorities which participate within this frame-
work was', for the most part justifiably so, high. Calls for lustration appeared,
in some countries certain bodies of authority ssmply dissolved, in others they
were inefficient. Criminal and other related legislation in force at that time was
mostly inadequate, and the new legislation could not be adopted in such a short
time, being extensive and demanding legidlative projects, even more complicat-
ed was its implementation in the environments lacking a solid democratic tra-
dition. In addition, with privatization and other demanding and hard to control
processes, including the increase in specific crime related therewith and crime
in general, criminal justice was assigned new tasks which were difficult to cope
with. All the above-mentioned caused discomfort in society, a sense of |essened
security, which some, naturally unjustifiably, attributed to democratization or
democracy as such. The situation was paradoxical: if political changes on one
hand established the essential conditions for the formation of a state governed
by the rule of law, a number of processes which took an opposite direction
became a hindrance to such. In such circumstances it appeared that there was
no room for the implementation of the safeguarding function of criminal law.

A shift from the protective to the safeguarding function of criminal proceedings
isneither asimple nor a constant process and itsintensity and its course was not
the same in all such countries. Actualy, it should be mentioned that it is the
matter of a distinctive long-term trend which is nonetheless unavoidable.
Emphasizing the individual, and his/her rights and freedoms in society in gen-
eral and particularly in criminal proceedings, contributed to the fact that the
safeguarding function of criminal proceedings, notwithstanding periodical
oscillations, has become increasingly important.

The constitutional complaint can play akey role in the implementation of human
rights and fundamental freedomsin criminal law, especially in criminal proceed-
ings. Implementing the safeguarding function of criminal law does not mean that
congtitutional rights and freedoms of constitutional rank can be implemented
only by a constitutional complaint; on the contrary, judges are obliged to imple-
ment them in deciding in al proceedings’. A constitutional complaint isonly an

% | am well aware that also these matters require an in-depth discussion, however, the present report is
not intended for the discussion of such.

4 Foremost, | refer to the police and other security services.

® According to the Constitution of the Republic of Slovenia, in the performance of the judicial func-

tion judges are independent and bound by the Constitution and laws (Article 125 of the Constitution).
Thisis aso the case in other democratic countries.
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additional instrument which is at the disposal of a person who believes that
his/her human rights and freedoms have been violated in proceedings.

I1. The Constitutional Complaint

This is the approach implemented also in the Slovene legal (constitutional)
order. Thus, Slovenia is among the countries which have introduced a special
legal remedy for the protection of the human rights and freedoms of individu-
alsin concrete proceedings. Any person who believes that his’her human rights
or fundamental freedoms have been violated by an individua act of a state
body, local community body or bearer of public authority has, under the condi-
tions set forth by the Constitutional Court Act, the right to lodge a constitution-
a complaint’. In the Slovene legal order, a constitutional complaint is neither
an ordinary nor extraordinary legal remedy enacted in various regulations, and
it isnot an instance as regards regular courts. Considering its effects, it is clos-
est to being an extraordinary legal remedy. It is a legal remedy sui generis,
which follows from the need that the legal order even more intensively protect
the human being as an individual as well as hisher rights and freedoms’, and
thus puts an additional emphasis on his/her position as a subject to various pro-
ceedings in which such are decided in concreto, and in general it strengthens
his’/her central position in society.

In the following section, the general regulation of the constitutional complaint
in the Slovene legal order will first be introduced®, secondly certain particular-
ities concerning the constitutional complaint in criminal matters will be dis-
cussed, and finally we will try to establish the importance and the role of the
constitutional complaint for afair criminal trial.

If we ignore a similar regulation set forth already in the Constitution of the
Federal Republic of Slovenia® within the framework of the former Yugoslavia,
which, however, did not lead to significant results, it could be said that the con-
stitutional complaint was introduced into the Slovene legal order by the
Consgtitution of the newly independent Slovenia, adopted in 1991. Among the
powers of the Constitutional Court, the Constitution determined inter alia the
power to decide on constitutional complaints stemming from the violation of

human rights and fundamental freedoms by individual acts®. The first restric-

6 See paragraph 1 of Article 50 of the Constitutional Court Act (Official Gazette RS, No. 15/94 — her
inafter referred to as ZUstS).

7 Similar to Ude (1995), p. 515.

8 For amore detailed review of the constitutional complaint in Slovenia with numerous international
comparisons, see, for example, Mavéie (2000), pp. 291-356.

® See paragraph 3 of Article 228 of the Constitution of SRS (1963) and Articles 36-40 of the
Constitutional Court Act in force at that time.

10 See indent 6 of paragraph 1 of Article 160 of the Constitution (Official Gazette RS, Nos. 33/91,
42/97, 66/2000, 24/03, and 69/04).



tion is envisaged in the Constitution, namely that a constitutional complaint is
allowed only if al lega remedies have been exhausted; in addition the
Constitution determined that the Constitutional Court decides whether to accept
a constitutional complaint for adjudication on the basis of criteria and proce-
dures provided by law™. Thus, it is understandable that the constitutional com-
plaint became fully operative only after the adoption of the Constitutional Court
Act, which in more detail regulates the new instrument. Apart from the above-
mentioned, the Constitution of the Republic of Slovenia contains only a few
provisions which refer to the constitutional complaint®.

To begin with a brief look at the general outlines of the regulation concerning
the constitutional complaint in Slovene legislation™, let me mention first that a
constitutional complaint may be lodged within 60 days from the day of the
delivery of an individual act against which a constitutional complaint is permit-
ted™. After the expiration of this time-limit, a constitutional complaint may be
lodged only exceptionally, in especially justified cases’®. As mentioned above,
all legal remedies must be exhausted before lodging a constitutional com-
plaint”, which in our legal order means not only ordinary legal remedies but
also extraordinary legal remedies foreseen by (especially procedural) legisla-
tion. The Constitutional Court may exceptionally decide on a constitutional
complaint before the exhaustion of all extraordinary legal remedies if the
alleged violation is obvious and if the complainant would incur irreparable
damages as a result of the implementation of the individual act®. The
Constitutional Court has developed a solid body of case-law for determining
both conditions and only very rarely decides to take on an “early” constitution-
a complaint.

! See paragraph 3 of Article 160 of the Constitution.
12 See Section V of ZUSS.

31 n fact, only paragraph 2 of Article 161, which determines that if in deciding on a constitutional com-
plaint the Constitutional Court establishes the unconstitutionality of a regulation or genera act, in
accordance with the provisions of paragraph 1 of this article, it may annul or abrogate such regula-
tion or act.

 The description below isin compliance with ZUstS and is in general not a critique of the regulation
in force; for such see Ustavno sodstvo [Constitutional Judiciary], op. cit. pp. 167-190.

15 See paragraph 1 of Article 52 of ZUStS.

18 See paragraph 3 of Article 52 of ZUStS.

17 See paragraph 1 of Article 51 of ZUStS. It must be taken into consideration that in the Slovene legal
order the right to appeal or to any other legal remedy against the decisions of courts and other state
bodies, local community bodies, and bearers of public authority by which his/her rights, duties, or
legal interests are determined is a constitutional right (Article 25 of the Constitution); in other words,
only in extremely rare instances do such legal remedies not exist.

18 See paragraph 2 of Article 51 of ZUstS. The conditions are, as clearly shown in the text, cumulative,
which means that they must be fulfilled simultaneously.
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On amoretechnical level, it isworth mentioning that a constitutional complaint
must be lodged in writing. The Rules of the Constitutional Court determine in
more detail the contents of a constitutional complaint and even aform for lodg-
ing such was created”, which is not obligatory and should only aid com-
plainants, as it reminds them of the obligatory components of the complaint and
its enclosed documents. It is determined that the constitutional complaint must
indicate the individual act which is challenged, the facts supporting the com-
plaint, and the allegedly violated human rights and fundamental freedoms.
Moreover, acopy of the challenged act and documents supporting the complaint
must be enclosed®. A congtitutional complaint may be lodged by the com-
plainant himself/herself; legal representation is not necessary. If an application
is incomplete to the extent that the Constitutional Court cannot examine such,
as it does not contain all the required data or documents, the Court calls upon
the complainant to supplement his/her application within a determined time-
limit>.

A constitutional complaint is examined first by a panel of three judges of the
Constitutional Court®?. The Constitutional Court rejects a constitutional com-
plaint if it was lodged after the expiration of the determined time-limit, if all
legal remedies have not been exhausted prior to lodging the constitutional com-
plaint, if it was lodged by a person not entitled to do so, or if the complainant
did not supplement the complaint within the determined time-limit for unjusti-
fied reasons®. The rejection of aconstitutional complaint must be decided upon
unanimously* and an appeal against such decision is not permitted according
to the explicit provision of the Act®.

If a constitutional complaint is not rejected, the same panel decides on the
acceptance of the constitutional complaint for consideration. A constitutional
complaint is not accepted for consideration if there is obviously no violation of
human rights or fundamental freedoms, or the decision cannot be expected to
provide a solution to an important legal question, and if the violation of human
rights or fundamental freedoms did not have any important consequences for

19 See paragraph 2 of Article 32 of the Rules of the Constitutional Court (Official Gazette RS, Nos.

93/03 and 98/03 et corr.) and Annex 1 and 3 to the Rules.
% see Article 53 of ZUSLS.

21 See paragraph 2 of Article 54 of ZustS.

22 The Constitutional Court of the Republic of Slovenia has three three-member panels for deciding on
congtitutional complaints: a civil, an administrative, and a criminal panel.

2 See paragraph 1 of Article 55 of ZUstS.

24 See paragraph 3 of Article 55 of ZUStS; if a decision by a panel is not unanimous, the case must be
decided at the plenary session of the Court, which decides on the existence of aprocedural requirement.

% See dso paragraph 3 of Article 55 of ZUstS; the question of legal remedies in proceedings with a con-

stitutional complaint in general has already been posed, also considering Article 6 of the Act. However,
the Court was reluctant to accept the idea of introducing legal remedies to those proceedings.



the complainant®. |f the panel does not accept a constitutional complaint, it is
nevertheless accepted if such is the written decision of any group of three
judges of the Constitutional Court within 15 days after the decision of the
panel?.

The rgjection and non-acceptance of a constitutional complaint are primary fil-
ters that the Slovene Constitutional Court has in order to carry out the prelimi-
nary selection of constitutional complaints. It must be observed that in our legal
order the possibility to lodge constitutional complaints is very broad and thus
provides affected persons a real possibility to file a complaint before the
Constitutional Court if they believe that their human rights and fundamental
freedoms have been violated. The consequence of such approach isthat in prac-
tice constitutional complaints are very numerous (and their number is still
increasing considerably)®, athough they often do not fulfill formal or substan-
tive conditionsin order to be reviewed. Such cases should be eliminated as soon
as possible from deciding, not only in order to allow the Court to devote its full
attention to cases which fulfill al the required conditions in order to be
reviewed, but also not to give constitutional complainants false hopes that they
might succeed with their constitutional complaints.

After a constitutional complaint has been accepted, the preparation for a final
decision commences. First of all, adversary proceedings in deciding on a con-
stitutional complaint must be established, thus the constitutional complaint is
sent to the body which issued the decision in order that they may reply to such
within the determined time-limit®, occasionaly the constitutional complaint is
also sent to parties to preliminary proceedings. If a constitutional complaint is
accepted, the Constitutional Court may suspend the implementation of the indi-
vidual act if its implementation would cause irreparable damage®.

% See paragraph 2 of Article 55 of ZustS.

7 See paragraph 4 of Article 55 of ZustS; thus it can be said that a decision on the rejection or non-
acceptance of a constitutional complaint is nonetheless a decision of the entire Court and not only of
the competent panel. According to the above-cited provision, the acceptance of a constitutional com-
plaint has several particularities which, however, exceed the scope of this report.

# Statistical data shows that the number of constitutional complaints lodged has increased rapidly from
the initial 205 in 1995, and the subsequent stable trend between 1996 and 1999 (when between 348
and 376 congtitutional complaints were lodged), to 798 constitutional complaints in 2003, and 883
in 2004, and a further increase is indicated from the data on the first half of 2005, when already 611
constitutional complaints were lodged. Moreover, the number of decided constitutional complaints
has increased considerably from the initial 133 in 1995 to 719 in 2003, and 952 in 2004. The above-
cited data is not important only as a statistical framework, but also as it proves that the findings
described in the present report are the result of afairly large number of reviewed cases and are not
merely decisionsin individual cases.

» SeeAvrticle 56 of ZUstS.
% See paragraph 1 of Article 58 of ZustS.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM

181



182

ZVONKO FISER. THE CONSTITUTIONAL COURT OF THE REPUBLIC OF SLOVENIA

The Court decidesin a plenary session, in general without a public hearing™. A
constitutional complaint can be dismissed as unfounded®; however, if it is
established that it is founded, the Court grants the constitutional complaint and
completely or partly annuls or abrogates the individual act and remandsthe case
for anew trial to the competent body®. In exceptional cases, the Constitutional
Court itself may decide on the challenged right or fundamental freedom. Thisis
the case when such is necessary in order to eliminate consequences that have
already occurred on the basis of the annulled or abrogated individual act, or if
such is the nature of the constitutional right or freedom. A further condition is
that the right can be decided on the basis of information contained in the file*.

The above description was an outline of the functioning of the constitutional
complaint according to the Slovene Constitutional Court Act. In the course of
more than ten years of deciding on constitutional complaints, numerous other
questions arose which the Court partly solved through practice, and partly they
remain disputable. Among the latter, | wish to draw particular attention to the
problem of a declaratory decision®™: such decision is not explicitly determined
in the Act, however, the Constitutional Court has several times used such in
cases of constitutional complaints from the field of criminal law.

I11. A Fair Criminal Trial in Decisions of the Constitutional Court of the
Republic of Slovenia

Asindicated above, in the Slovene legal order a constitutional complaint is not
intended only for criminal cases. Moreover, it cannot be concluded from previ-
ous experience that it has played a particularly positive role only (or mostly) in
criminal cases, but it has been implemented to a similar extent in all fields.
Nonetheless, it has importantly contributed to strengthening the guarantee of a
fair criminal trial, the concept of which is inseparably related to a democratic
state governed by the rule of law. With reference to criminal procedure, a state

% Thisisthe practice; however, a constitutional complaint can also be decided at a public hearing (see

paragraph 1 of Article 35 with reference to Article 49 of ZUstS).

%2 1n 2002, 7,9% of lodged constitutional complaints were accepted for consideration, in 2003 the num-
ber dlightly decreased to 7%, and in 2004 only 4,9% of constitutional complaints were accepted for
consideration. Of the accepted constitutional complaints only few were granted: in 2002, 5,4% of
cases, in 2003, 5,1% of cases, and in 2004 only 4,4% of cases.

33 See paragraph 1 of Article 59 of ZUstS.

34 See paragraph 1 of Article 60 of ZUstS. Up to the present, the Constitutional Court has only rarely
used this power: thefact isthat in such casesit decides on the meritsin thefirst and last instance, with-
out the possibility of alegal remedy. However, such decision is often prevented foremost by the fact
that afile does not contain enough information. The possibility to decide on the disputed constitution-
al right or fundamental freedom might be useful in cases in which the Constitutional Court cannot
enforce its will through the abrogation or annulment of the challenged decision, see Section IV.

% | do not intend to address this issue in the present report, asiit is not directly related to the question
of afair trial.



is governed by the rule of law when it does not compromise individuals' proce-
dural rights and is not willing to sacrifice such in the interest of the efficient
application of substantive criminal law. Violations of human rights cannot be a
means for implementing substantive criminal law®.

1. Asfar asafair criminal trial is concerned, first of all particular attention must
be drawn to two facts. It must be taken into consideration that the Constitution
of the Republic of Slovenia” in contrast to certain foreign regulations® does
not explicitly define the term a fair criminal trail. In the section on the rights
and freedoms of individuals, the Constitution indeed contains numerous provi-
sions 1) which directly refer to criminal proceedings, and even more such
2) which refer to all legal proceedings and thus they must be regarded also in
criminal proceedings. Finaly, attention must be drawn to further provisions
concerning the rights and freedoms of individuals 3) which are of a more gen-
eral nature and which must be incorporated or must be respected also in crimi-
nal proceedings.

Thus, it can be concluded that in the broadest sense grounds for afair criminal
trial must be looked for in al three above-mentioned categories of human rights
and freedoms, which are determined in the Constitution of the Republic of
Slovenia. The following provisions of the Constitution directly refer to criminal
law and proceedings (and certain of them also to other proceedings and there-
fore they can be most often applied in deciding in proceedings with a constitu-
tional complaint):

- the prohibition of torture (Article 18)

- the protection of personal liberty (Article 19)

- orders for and duration of detention (Article 20)

- the protection of human personality and dignity (Article 21)
- the equal protection of rights (Article 22)

- the right to judicia protection (Article 23)

- the public nature of court proceedings (Article 24)

- the right to legal remedies (Article 25)

- the right to compensation (Article 26)

- the presumption of innocence (Article 27)

% The Constitutional Court in Decision No. U-1-18/93 of 11 April 1996 (in particular paragraph 22 of
the reasoning).

%" And also not the legislation.

* Only as an example, | wish to mention one of the more recent constitutional orders concerning the

above-discussed, namely Article 111 of the Constitution of the Republic of Italy, asit was amended
by the Constitutional Act of 23 November 1999.
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- the principle of legality in criminal law (Article 28)

- legal guaranteesin crimina proceedings (Article 29)

- the right to rehabilitation and compensation (Article 30)
- the prohibition of double jeopardy (Article 31), and

- freedom of movement (Article 32).

Without going more deeply into describing or explaining the above-listed pro-
visions®, constitutional and criminal law experts know their contents and mean-
ing as regards defining afair criminal trial. There is no doubt that they provide
an excellent starting point for determining fundamental principles of criminal
proceedings which have a constitutional rank. On the basis of these provisions
and considering the European Convention for the Protection of Human Rights
and Fundamental Freedoms* aswell asthe International Covenant on Civil and
Political Rights®?, the Constitutional Court, mostly through decisions in cases
of congtitutional complaints, was able to determine the contents of afair trail in
circumstances in which, as mentioned above, this category was not on the
whole and decisively defined either by the Constitution or by the Criminal
Procedure Act.

2. Another fact that must be considered within this framework is the following:
Sloveniaindeed has a new Criminal Procedure Act®, i.e. procedural act, which
was adopted after Slovenia gained independence, however, it isan act which for
the most part recapitulated the regulation of the Yugoslav Criminal Procedure
Act of 1977; it is an act which in terms of its basic foundation and rendering is
an old (not to say outdated)* regulation. As already mentioned above, also this
act does not explicitly define what could be considered a fair trial.

3 Of the last, most extensive, categories of human rights and freedoms which are not listed in the text,
| particularly wish to mention the inviolability of human life (Article 17), the right to persona dig-
nity and safety (Article 34), the protection of the right to privacy and personality rights (Article 35),
theinviolability of dwellings (Article 36), the protection of the privacy of correspondence and other
means of communication (Article 37).

“OBelow in this report, as these rights will be discussed in more detail from the viewpoint of their
importance for afair criminal trial, | will cite or summarize the contents of the individual provisions
listed above.

“L|n particular, its Article 6 (the right to a fair trial) to which decisions of the Constitutional Court of

the Republic of Sloveniaalso refer in caseswhich refer to theissue of afair trial. It cannot be ignored
that also the Convention does not define theterm afair trial, but it lists the specific rights which com-
priseits fundamental elements.

2 See Article 14 of the Covenant.
* See Official Gazette RS, Nos. 63/94, 70/94 corr., 72/98, 6/99, 66/2000, 111/01, 56/03, and 43/04.
4 Asthis is not the subject of this report, | cannot go more deeply into the issue of the regulation of

criminal procedure in Slovenia. However, disputable provisionsin the Act undoubtedly provided the
Congtitutional Court with numerous opportunities for a critical review thereof.



Since the adoption of the Criminal Procedure Act, the Constitutional Court of
the Republic of Slovenia has several times decided on the constitutionality of
its provisions and fairly often established their inconsistency with the
Constitution of the Republic of Slovenia. A few of the most important decisions
which are closely related to the subject of our discussion are mentioned below:

- Decision No. U-1-18/93 of 11 April 1996, which refers to the (re)regulation of
personal restrictive measures, especialy detention and substitute measures, aswell
as proceedings for ordering, extending, and releasing persons from detention;

- Decision No. U-1-25/95 of 27 November 1997, by which the Constitutional
Court abrogated the provisions of the Criminal Procedure Act which regulated
Investigative measures also known as secret investigative measures,

- Decision No. U-1-27/95 of 24 October 1997, regarding hearing evidence sub-
mitted by the defense;

- Decision No. U-1-289/95 of 4 December 1997, which refers to the modifica-
tion of an indictment;

- Decision No. U-1-92/96 of 21 March 2001, by which the Constitutional Court
established that the Criminal Procedure Act is inconsistent with the
Consgtitution, as it does not determine an effective manner for ensuring that a
judge adjudicating on the merits did not have access to information obtained in
preliminary proceedings,

- Decision No. U-1-296/02 of 20 November 2003, which refersto certain objec-
tive restrictive measures and which requires their more precise regulation as
regards the conditions for their application, the procedure of deciding, and their
duration®,

The above-listed decisions are naturally not all the decisions from the field of
criminal law which were adopted by the Slovene Constitutional Court and not
all the decisions which refer to the issue of afair criminal trial*. | have limited
this report, as already mentioned, only to those which have had the greatest
influence in general and also to deciding in proceedings with a constitutional
complaint. It could be said that in the above-described situation, the
Constitutional Court in its deciding has taken a position on what afair criminal
trial is, on one hand regarding the review of the constitutionality of the proce-

% The great importance of the above-mentioned decisions is in general indicated by the fact that the
first two and the one before last have directly caused three important amendments of the Criminal
Procedure Act. In addition, in order to implement the last cited decision, the legislature is drafting
yet another amendment to the procedural act.

6 Let me briefly mention that while reviewing the constitutionality of criminal procedural legislation
the Constitutional Court has aso dealt with many other problems, e.g. with the question of defense
in criminal proceedings, an objection against an indictment, expert-witnesses, the exclusion of
judges, etc., which also (directly or indirectly) refer to the issue of afair trial.
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dural act at the general level, and on the other hand in proceedings with a con-
stitutional complaint at the concrete level*.

3. Decisions of the Constitutional Court regarding constitutional complaintsin
criminal proceedings were typicaly concentrated around individual segments
or institutions of criminal procedure. It is not a coincidence that one of the prob-
lems which the Constitutional Court encountered very early on was the issue of
detention, i.e. the deprivation of liberty in a preliminary stage of criminal pro-
ceedings, thus before it is established by afinal judgment that a defendant had
committed a criminal offence and that he/she is guilty as charged. The danger
of instrumental use of detention (and all other restrictive measures) is always
present. Detention isin principle a critical measure aready due to the fact that
itisin general ordered at an early stage of criminal proceedings (perhaps even
before the ingtitution of such) and with a relatively weak level of probability
that a criminal offence has been in fact committed. Irrespective of that fact,
ordering detention is not contrary to the presumption of innocence (Article 27
of the Constitution)®. Initially, courts overlooked the fact that detention is per-
mitted only if a reasonable suspicion that a person has committed a criminal
offence exists and only when thisis absolutely necessary for the course of crim-
inal proceedings or for reasons of public safety; fundamental substantive con-
ditions were thus determined aready by the Constitution (paragraph 1 of Article
20)*. Courts should respect the above-cited conditions, although the Act might
not have been clear enough in this respect.

Among the reasons for ordering detention, most troubles, not only at the gener-
al but also at the concrete level, were caused throughout by the danger of repe-
tition (iteratio). Thus, the Constitutional Court consistently required that it is
allowed to infer such danger only on the grounds of clearly demonstrated, con-
crete, and specific circumstances, and in compliance with the principle of pro-
portionality it must be separately reviewed whether ordering detention is
absolutely necessary™; detention ordered for the above-mentioned reason must
by al means be applied extremely restrictively and with great caution®.

4" In this report, the influence that the above-cited decisions had on the further development of Slovene

criminal procedura law cannot be further discussed, nevertheless, it can easily be concluded that it
was profound. Nevertheless, so far they have only led to partia corrections and amendments of the
procedural act and not to acompletely new act, aswould be desired. For an in-depth analysis of some
of the above-listed decisions, particularly in the light of the criminal procedural doctrine which they
contain, see Sugman G, K. (2003).

48 See Decision No. Up-12/93 of 4 July 1996, and many others.

49 « A\ person reasonably suspected of having committed acriminal offence may be detained only on the
basis of a court order when thisis absolutely necessary for the course of criminal proceedings or for
reasons of public safety.”

%0 See Decisions No. Up-57/95 of 7 July 1995 and Up-99/95 of 18 July 1995, and many more.

%% |n certain cases (e.g. in casesin which the danger is only indirect), detention for the above-discussed
reason isnot at all permitted; see Decision No. Up-71/99 and 116/99 of 13 May 1999.



A further issue with reference to detention which was decided by the
Congtitutional Court and which is important from a fair tria perspective
referred to the reasoning of ajudicial decision regarding ordering detention; the
position taken applies to the reasoning of decisions in general. The Criminal
Procedure Act in force at that time used an inappropriate and misleading formu-
lation which was taken from the previous legislation and according to which it
was sufficient that an order on detention contained a short reasoning in which
the reason for detention must be separately reasoned. Such regulation was not
in compliance with paragraph 1 of Article 20 of the Constitution®; in addition,
a person so affected was deprived of the right to effective legal remedy against
such decision (Article 25 of the Constitution)®. Also in this caseit is somewhat
surprising that the courts were not aware of the above-mentioned inconsistency
for afairly long time and that the Constitutional Court had to draw their atten-
tion to the fact that the appropriate reasoning is not merely a formality but an
essential component of every decision, due to the fact that an insufficiently rea-
soned decision prevents an entitled person from challenging circumstances
which are the basis for an unfavorable judicial decision™.

With reference to detention, the Constitutional Court has also decided regard-
ing the question of the maximum duration of detention®. The Constitution and
the Criminal Procedure Act indeed determine what is the longest allowed dura-
tion of detention®, however, the provisions which regulate the longest allowed
duration of detention after an indictment has been filed cannot be regarded as
an absolute measure of a still reasonable duration of detention. Moreover, with
reference to the above-mentioned, the position taken that the duration of deten-
tion must be shorter in summary proceedings in light of the smaller danger of
criminal offences which are adjudicated in such proceedings, is important.

Finaly, with reference to the question of deciding on detention, it must aso be men-
tioned that a court decides on this measure (ordering, extension, or releasing a per-

%2 The Constitutional Court in Decision No. U-1-18/93. With reference to this, attention must be drawn
to two facts: in this case the review of the constitutionality of the act was instituted on the basis of a
petition by individuals who demonstrated a legal interest for such review. It is somewhat surprising
that the review was not instituted at the request of a court, which according to Article 156 of the
Constitution should stay the proceedings in which it should apply the act which it deemed unconsti-
tutional and initiate proceedings before the Constitutional Court. Proceedings which are initiated by
courts on the basis of the above-cited provisions are in general (extremely) rare in Slovenia.

%3 According to this provision, everyone is guaranteed the right to appeal or to any other legal remedy
against decisions of courts (and certain other bodies) by which hig/her rights, duties, or legal inter-
ests are determined.

5 See Decision No. Up-74/95 of 7 July 1995 and many others.

%5 The Constitutional Court has several times reviewed the question of the duration of detention in con-
stitutional complaints also from the viewpoint of adjudication without undue delay and has taken the
position that such review is allowed.

% Paragraph 2 of Article 20 of the Constitution determines what is the longest allowed duration of

detention in preliminary proceedings and the Criminal Procedure Act what is the longest allowed
duration of detention after an indictment has been filed.
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son from detention) only on the basis of the adversary proceedings carried out®.
The requirement for adversary proceedings entails that every party must be given
an opportunity to present their standpoints not only regarding the factual but aso the
legal basis of the dispute, to present evidence, and to address the allegations of the
opposing party, as well as the outcome of the taking of evidence under conditions
which do not place them in an unequal position in relation to the opposing party.

The problem of adversary proceedings in criminal cases has appeared relative-
ly often also regarding numerous other questions. The Slovene Criminal
Procedure Act, which stems from a tradition of mixed criminal proceedingsin
which proceedings are not envisaged as a dispute, in principle ensures the right
to an adversary hearing, however, adversary elements are somehow artificially
implemented in the proceedings and are not organically ingrown. Consequently,
it occursthat in disputable or unclear situationsjudges at times decide on asolu-
tion which is from the discussed point of view not appropriate and which
(might) violate Article 22 of the Constitution®.

4. Moreover, the concept of afair trial undoubtedly entails the requirement that
criminal charges against a defendant must be decided by an impartia court. In
thisregard, certain decisions are important, not only in proceedings with a con-
stitutional complaint, but even more so in deciding on the constitutionality of
an act which refers to the exclusion of ajudge. Thus, the Constitutional Court
decided that the impartiality of a court must be judged not only by its effects,
but also by its external appearance, namely how the issue of (im)partiality is
regarded by parties to concrete criminal proceedings. Conduct of ajudge which
indicates that there are circumstances due to which they have a personal reason
for deciding to the benefit of one party can be revealed only at the very trial.
Therefore, in such cases a defendant must also have the possibility to request
the exclusion of such judge™. In this respect, the decision mentioned above is
also important®. In order to avoid repetition, it is presented above.

5. The Constitutional Court relatively early on established a solid doctrine
regarding the contents of the presumption of innocence (Article 27 of the
Constitution)®. It has taken the position that the presumption of innocence does

57 In the concrete case, see the aready cited Decision No. U-1-18/93, the Constitutional Court required

that the act must determine a special adversary hearing for deciding on detention. This requirement
was fulfilled by the amended Criminal Procedure Act of 1998, by which the legislature created and
introduced in the act a special preliminary adversary hearing (Article 204.a of the Crimina
Procedure Act).

%8 This guarantees everyone equal protection of rights in any proceedings before a court (and before
other state bodies) that decide on his/her rights, duties, or legal interests. For criminal proceedings,
paragraph 1 of Article 16 of the Criminal Procedure Act determines that a defendant and an (entitled)
prosecutor have the position of equal parties unless otherwise provided by the present act.

% See Decision No. U-1-149/99 of 3 April 2003.

% See Decision No. U-1-92/96 of 21 March 2002 (see above Section 111/2).

& Article 27 of the Constitution reads as follows: “Any person charged with criminal conduct shall be
presumed innocent until found guilty in a final judgment.”



not have absol ute substantive effects. If this were the case, even the commence-
ment of criminal proceedings would be impossible, as to suspect that a person
has committed a crimina offence would not be alowed. The presumption of
innocence applies only to criminal guilt and entails that the burden of proof as
well as arisk are borne by prosecution, and that the principle in dubio pro reo
applies, i.e. when in doubt, the court must acquit a defendant®.

6. Decisions of the Constitutional Court regarding the legal guaranteesin crim-
inal proceedings determined in Article 29 of the Constitution®® are very impor-
tant for the concept of afair criminal trial.

Within this framework, the Constitutional Court has numerous times reviewed
in particular the question of presenting evidence to the benefit of a defendant®,
which is an essential element of the right to a fair trial. However, thisright is
not absolute, as the Constitution cannot be interpreted in a manner such that a
court is obliged to examine every single evidential submission of the defense.
It has taken the position that regarding the principle of the free weighing of evi-
dence, a court decides which evidence it will examine and how it will evaluate
its credibility. According to the instruction maxim, it is obliged to ensure that
the case is thoroughly examined, and it may defer anything that could delay
proceedings without benefiting the discussed case. Evidential submission
intended to merely defer the proceedings are not to the benefit of the defense,
therefore, the constitutional diction does not aim at benefits that the defense
would have by obstructing criminal proceedings.

The submitted evidence must be legally relevant, whereby the defense must
demonstrate the existence and relevancy of the submitted evidence with the
required level of probability. However, when in doubt, every evidential submis-
sion of the defense is to the benefit of the defendant, and therefore the court
must examine such unless it is obvious that it would not be to his’her benefit.
Assoon asit isdemonstrated that certain evidence could cause doubt which due

82 This position was taken by the Constitutional Court in the leading “detention case” (see the above
cited Decision No. U-1-18/93), namely as it reviewed the constitutionality of the act, however, the
discussed issue was in the exact same manner resolved in numerous cases of constitutional com-
plaints. Nonetheless, attention must be drawn to the fact that the Constitution in the cited provision
speaks of crimina conduct which is undoubtedly a broader term than a criminal offence.

® This provision is of key importance for the discussed topic and therefore | give a full citation:
“Anyone charged with a criminal offence must, in addition to absolute equality, be guaranteed the
following rights:

- the right to have adequate time and facilities to prepare his defense;

- the right to be present at his trial and to conduct his own defense or to be defended by alegal repre-
sentative;

- the right to present all evidence to his benefit;

- the right not to incriminate himself or his relatives or those close to him, or admit guilt.”

Although the above-cited provision is very important from the discussed viewpoint, as mentioned
above, it must be emphasized also at this point that the concept of afair trial, as presented below, is
not exhausted thereby.

% Thusindent 3 of Article 29 of the Constitution.
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to the presumption of innocence would result in ajudgment of acquittal (e.g. an
alibi, sanity, etc.), the court must accept such evidential submission®.

Also in cases of presenting evidence to the benefit of the defense, there was a
kind of combined deciding by the Constitutional Court, as the Court adopted its
starting position on this issue by reviewing the constitutionality of the provi-
sions of the Criminal Procedure Act which regulate this issue®, and subse-
quently it applied this position in cases of constitutional complaints to different
concrete situations and further developed such®.

7. With regard to the right to defense, which is also one of the fundamental legal
guarantees (indents 1 and 2 of Article 29 of the Constitution), it can be observed
that in Slovene criminal proceedings this right is guaranteed with afairly broad
scope, therefore for the most part questions regarding its implementation in
general have not arisen, but foremost rather questions regarding how to exercise
such in individual procedural situations. Thus, in the concrete case the
Constitutional Court decided that in preliminary proceedings® the function of
a legal representative is not limited to passive observation but rather grants
defendants the right to active conduct by their legal representative®™.

Theright to be defended by alegal representative in criminal proceedingsisone
of the fundamental constitutional rights, and expert aid which can be provided
only by alegal representative is one of the guarantees of afair trial conducted
by an impartial court. In cases in which a defendant has the right to alegal rep-
resentative ex officio, the state's responsibility to carry out an effective defense
is greater than in cases in which a defendant hires a legal representative him-
self/herself. In the concrete case, the effective protection of the complainant’s
right to equality of arms was not provided due to the fact that the legal repre-
sentative only lodged an appeal, while the complainant should aso be guaran-

% See Decisions Nos. Up-34/93 and 13/93 both of 8 June 1995 and subsequently many others.

% See Decision No. U-1-27/95 of 24 October 1996.

%7 Constitutional complaints alleging the violations of the right to present all evidence to the benefit of
the defense are, right after constitutional complaints which refer to detention (and lately also after
congtitutional complaints from the field of minor offenses) among the most frequent constitutional
complaints decided by the Constitutional Court. Constitutional complaints are in general an interest-
ing (and with regard to possible legid ative interventions) sign of the neuralgic pointsin different pro-
ceedings, be it aweakness of alegal regulation or problemsin deciding concrete cases.

% |n the context of Slovene criminal proceedings, it is theinitial stage of proceedings which is for the

most part conducted by police and which is not considered a part of formal criminal proceedings,
which is commenced by the decision of a court. Nevertheless, it is clear to every crimina proceed-
ings expert that it is avery important, often decisive, part of criminal proceedings also for a decision

on the merits.

% See Order No. Up-101/96 of 1 November 1998: with reference to this it must be explained that the

right to the active conduct of alegal representative during (formal) criminal proceedings is absolute-
ly undisputable. The above-cited decision is important, as it expands the right also to the stage of
police investigation.



teed that the legal representative is present at the session of the appellate panel
(the complainant no longer had a legal representative)™.

On the other hand, asit decided on the constitutionality of individual challenged
provisions of the Criminal Procedure Act, the Constitutional Court decided that
the right to be defended by alegal representative of the defendant’s own choos-
ing is indeed one of the necessary guarantees of a fair trial, nonetheless, the
defendant cannot choose a legal representative without respecting the rules by
which the act determines who may act as alegal representative in criminal pro-
ceedings™. Furthermore, the regulation according to which a legal representa-
tive ex officio is appointed by the president of the court without the prior opin-
ion of the defendant is not inconsistent with the Constitution™.

Finally, a decision in which the Constitutional Court took a position regarding
the privilege against self-incrimination is also very interesting™. It proceeded
from the position that the right to remain silent (indent 4 of Article 29 of the
Constitution) is one of the fundamental procedural rights of a defendant. The
right to remain silent does not only concern the prohibition on the use of force
and deception, but also the prevention of self-incrimination, as the defendant
might not be aware that he/she is not obliged to incriminate himself/herself. The
legal caution (the Miranda rule) by which a defendant must be instructed of the
above-mentioned right, must be such that his’her decision on whether to exer-
cise the right to remain silent entirely depends on his’her free will.

In addition, the right to remain silent has an extremely important evidential con-
sequence. A state prosecutor must prove all the elements of an indictment in
order to convince the court, even if a defendant remains completely passive.
Thus, a defendant does not need to do anything at all for his defense. From this
perspective, the right to remain silent is an element of the constitutional right
determined in Article 27 of the Constitution (the presumption of innocence).
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8. Constitutional complaints from the field of substantive criminal law are sub-
stantially less frequent than constitutional complaints which allege violations of
procedural law. Constitutional complainants most often allege violations of the
principle of legality (Article 28 of the Constitution)”, however, it is often
shown that they allege an erroneous application of (substantive) law and not the
violation of the principle of legality, which the Constitutional Court naturally

™ See Decisions No. U-1-187/90 and Up-729/03 of 11 December 2003.
™ See Decision No. U-1-345/98 of 19 November 1998,

72 See Decision No. U-1-204/99 of 12 December 2002.

"8 See Decision No. Up-134/97 of 14 March 2002.

™ Article 28 of the Constitution reads as follows: “(1) No one may be punished for an act which had
not been declared a criminal offence under law, or for which a penalty had not been prescribed, at
the time the act was performed. (2) Actsthat are criminal shall be established and the resulting penal -
ties pronounced according to the law that wasin force at the time the act was performed, save where
amore recent law adopted is more lenient towards the offender.” 191
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does not have power to review. In the past, certain decisions from thisfield were
in a way transitional™ and thus they probably could not be attributed a more
important precedential meaning. With reference to the above-discussed issues,
arecent decision (with a parallel review of the constitutionality of a provision
of the Penal Code and a decision on a constitutional complaint) regarding a
blanket norm in criminal law might be even more interesting™.

9. Crimina proceedings, thus proceedings in which guilt regarding a committed
criminal offence is decided on, were discussed above. However, in addition to
such proceedings, fairly early on the Constitutional Court of the Republic of
Slovenia encountered the issue of afair minor offensestrial. Minor offenses” are
criminal conduct which in our legal system are not regarded as crimina offences
due to the fact that at least in general they are minor violations with less dire con-
sequences, not only for the protected goods but also for the offender. Nonethel ess,
undoubtedly they are a category of criminal law. Therefore, the question of afair
tria is legitimately posed aso in such cases and, indeed with a delay, such coin-
cides with the discussion of this question at the European Court of Human Rights.

The Constitutional Court has taken the position that the requirement of a fair
trial must also apply in minor offenses proceedings, however, the level of guar-
anteed rights in cases of minor violations with less dire consequences might be
lower for an alleged offender than the level guaranteed in criminal proceedings.
Thus, the right of a defendant to conduct his’her own defense or to be defend-
ed by alegal representative serves to ensure appropriate and adequate possibil-
ities to address factual and legal aspects of the case. On the other hand, if nei-
ther the factual nor legal aspects of the concrete case are complicated, and if
other circumstances that would allow the conclusion that the complainant was
not guaranteed the possibility of an effective defense, irrespective of the omis-
sion of the instruction on the right to a legal representative not being demon-

strated, the guarantee of the equal protection of rights determined in Article 22

™ Thisfor example applies for the decision regarding the position of the temporary currency notes that
were in circulation in Slovenia during the transition from the Yugoslav Dinar to the Slovene Tolar.
The Constitutional Court decided that the temporary currency notes were money and thus they could
be an object of the criminal offence of currency counterfeiting (Decision No. Up-40/94 of 3
November 1995). Although it concerns a completely different issue and the constitutional com-
plainant succeeded in this case, | also refer to Decision No. Up-203/97 of 16 March 2000, by which
the Constitutional Court abrogated the final accessory sentence imposed on a convicted person due
to the fact that tempore criminis the fundamental conditions for imposing such were not fulfilled.

8 See Decision No. U-1- 335/02 of 24 March 2005.

" In this report | cannot go more deeply into a description of the Slovene system of criminal conduct
in general and within this system, especially a description of minor offenses. The issue of classify-
ing criminal conduct into different categories of punitive law is well-known and always present. In
order to avoid any misunderstanding, | must clarify that new legislation concerning minor offenses
was implemented in Slovenia at the beginning of 2005, whereas all decisionsthat | had in mind and
to which | refer in this context refer to the Minor Offenses Act in force prior to that. Thus, in this
report | limited the presentation foremost to positions regarding which it can be reasonably assumed
that they will remain relevant also in the future. The Constitutional Court will have to take complete-
ly new positions on certain issues which stem from the new legislation.



with reference to Article 29 of the Constitution was not violated. Also the oppo-
site applies: if a sanction which by its nature is comparable to punishments was
imposed, in such a case the defendant must be ensured the same fundamental
guarantees of afair trial as a defendant in criminal proceedings’.

Considering the legal regulation in force, deciding in cases of minor offenses
raised certain doubts also from the viewpoint of ensuring judicial protection in
such cases. However, as regards the fact that in the concrete case the body
deciding minor offenses in the second instance decided with full judicial juris-
diction, the Constitutional Court found that the complainant’s right to judicial
protection determined in Article 23 of the Constitution was not violated™.
A defendant must be, just asin criminal proceedings, ensured the right to pres-
ent evidence to his benefit®. In addition, provisions regarding the exclusion of
an impartia judge apply®.

More doubts might be raised by a recent decision® which included provisions
regarding a statute of limitations for minor offense prosecution among the pro-
visions that should constitute the concept of afair trial. The legislature should
have respected the requirement of afair trial by introducing the institution of a
statute of limitations in punitive law; in the concrete case such requirement was
not respected, as the decision was sent to the constitutional complainant’s
address only after the absolute statute of limitations of the minor offense pro-
ceedings had already expired.

V. Conclusion

From all the above-mentioned, we can summarize that the Constitutional Court
of the Republic of Slovenia did not establish (“locate”) the concept of a fair
criminal trial in any of the specific provisions of the Slovene Constitution. It has
namely taken the position that afair crimina trial is ensured only by the mutu-
al effect of various constitutional rights. A conclusion on whether concrete pro-
ceedings meet the standards of afair criminal trial would require areview of the
proceedings as a whol e,

Therequirement of afair trial primarily entails a prohibition on the arbitrariness
of state bodies in proceedings against alleged offenders, and is intended to pre-
vent unjustified interferences by state bodies in the rights and freedoms of indi-
viduals. Interferences in human rights can indeed be most severe in criminal
proceedings, and to a lesser extent also in minor offense proceedings. In the
above-mentioned proceedings punitive sanctions can be imposed by which

8 See Decision No. Up-120/97 of 18 March 1999.

™ Seeinter aia Decision No. Up-58/95 of 20 November 1997. ® See Decision No. Up-486/03 of 9
July 2004 and many others.

8 See Decision No. Up-572/03 of 6 November 2003.

8 See Decision No. Up-762/03 of 7 April 2005.

8 Explicitly in Decision No. U-1-204/99 of 12 December 2002.
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individuals can be deprived of their rights or freedoms or such can be restrict-
ed. A particularity of punitive sanctions is the use of organized, lawfully regu-
lated, and predetermined force. In cases in which the state interferes with
human rights and fundamental freedoms by resorting to criminal repression, it
may do so only when such is explicitly determined, whereby the restriction of
rightsis alowed only in casesin which it is al'so in compliance with the gener-
al principle of proportionality determined in Article 2 of the Constitution®.

Thus, it is essential for a fair trial that a person whose rights, duties, or legal
interests are the subject of judicial proceedings has appropriate and adequate
possibilities to adopt a standpoint not only regarding the factual but also regard-
ing the legal aspects of the case, and that such person is not in a detrimental
position as compared to an opposing party. A fair tria is thus guaranteed fore-
most by Article 22, paragraph 1 of Article 23®, and Article 29 of the
Constitution, whereby the constitutional guarantees set forth in the latter provi-
sion are specia with reference to the rights determined in Article 22 and para-
graph 1 of Article 23 of the Constitution. Moreover, Article 29 only compara
tively lists individual rights. Their scope can only be restricted with reference
to the fact that certain rights follow also from Articles 22 and 23, and in partic-
ular from Articles 27 and 28 of the Constitution, and with reference to para-
graphs 3 and 5 of Article 15 of the Constitution®.

Within the scope of its powers, the Constitutional Court of the Republic of
Slovenia has taken aposition on the issue of afair trial not only in casesin which
it reviewed the constitutionality of various disputable provisionsin crimina leg-
idation, but also in congtitutional complaint proceedings in which it reviewed
whether decisions in concrete cases might have interfered with the above-dis-
cussed concept. In thisrespect it found itself in asimilar position as the European
Court of Human Rights and played its part, mutatis mutandis, similarly.

In the mgjority of cases the review of whether concrete proceedings were con-
ducted within the framework of a fair trial was not complicated. Usualy it
demonstrated that one of the (individual) rights which comprise the right to a
fair trial was violated so obviously that the proceedings as a whole were tar-
nished; it can be expected that in the future the situation will be similar. The
work of the Court would have been more demanding if many smaller violations
had occurred which individually would not have entailed a relevant violation,
however, as a whole they (might) have been taken into consideration. The

8 See Decision No. Up-762/03 of 7 April 2005.

 Pparagraph 1 of Article 23 (Right to Judicial Protection) of the Constitution reads as follows:
“Everyone has the right to have any decision regarding his rights, duties and any charges brought
against him made without undue delay by an independent, impartial court constituted by law.”

8 paragraph 3 of Article 15 of the Constitution reads as follows: “Human rights and freedoms shall be

limited only by the rights of others and in such cases as provided by law.” Paragraph 5 reads as follows
“No human right or fundamental freedom regulated by legal actsin force in Slovenia may be restrict-

ed on the grounds that this Constitution does not recognize that right or recognizesit to alesser extent.”



review could have been even more complicated if it had proved that proceed-
ings, analyzed in individual segments, had been conducted within the powers
granted by the act, as awhole, but were nevertheless unfair. The Constitutional
Court of the Republic of Slovenia has not yet encountered such cases.

However, it must be observed that such a (complete) review whether concrete
(criminal) proceedings were fair, which must be carried out by the
Constitutional Court, can indeed be very demanding. Although the Court hasin
general already determined which constitutional rights it will consider within
this scope, the concept is nevertheless still under construction and might still be
developing”. In addition, it might demonstrate in future work that a certain
ranking of individual rights may occur®, as it has already been demonstrated
that individual provisions of the Constitution in this respect bear asimilar rela-
tion®. Therefore, | believe that the concept of afair trial (which is also other-
wise nothing but a static category) will further develop in the case-law of the
Constitutional Court of the Republic of Slovenia® and that its final determina-
tion, if it ever occurs at all, is yet to come.

The highest court in the Republic of Sloveniaisthe Supreme Court™, whilethe
Consgtitutional Court is the highest body of judicial power for the protection of
constitutionality and legality and for the protection of human rights and funda-
mental freedoms®. These two provisions, even if of a different rank - the first
one is constitutional and the second only statutory, on one hand determine and
on the other leave open certain questions regarding the relationship between the
judiciary and the Constitutional Court concerning the protection of human
rights and fundamental freedoms. As| have emphasized above, the primary task
of regular courtsisto ensure that human rights or fundamental freedoms are not
violated in the cases they decide. This entails two things: they must strive not
to commit such violations themselves, and on the other hand they must remedy

8 1n my opinion, it cannot be expected that any of the elements which constitute the right to afair trial

would be excluded from this scope (irrespective of the efforts mentioned at the beginning of this
report for more efficient criminal proceedings). It is more likely that new elements of the right to a

fair tria will arise (or will at least be alleged).

8 Thus, decisions can be found from which it can be inferred more considering their stylization than
the fact that such would be stated expressis verbis that ensuring full (substantive) adversary proceed-
ings isindeed of foremost importance. This indicates that some kind of a core of a concept of afair
trial isbeing created to which other provisionsrefer. If developments took the direction of atoo com-
plex (composed) concept of afair trial, thiswould not be, in my opinion, good; such, too complicat-
ed concepts are difficult to realize and can easily lose their safeguarding function.

8 E.g. the above-mentioned relation between Articles 29 and 22 and paragraph 1 of Article 23 of the
Constitution.

% Within this framework let me just mention that in the past decade, apart from numerous decisions
that refer to afair trial, Constitutional Court judges have produced in these cases a substantial num-
ber of dissenting opinions, concurring and dissenting, which open numerous other issues related to
the above-mentioned cases and open new aspects of problems and their solutions.

%% See paragraph 1 of Article 127 of the Constitution.
%2 See paragraph 1 of Article 1 of the Constitutional Court Act.
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possible violations which were committed by other bodies. If they do not suc-
ceed, the Constitutional Court may take measures.

The relationship between the Constitutional Court and the regular judiciary,
especially the Supreme Court, which in the Slovene legal order often decidesin
the last instance in the discussed cases, is a potentially conflicting relationship.
The Constitutional Court might interfere with the decisions of other courts in
deciding cases of constitutional complaints, vice versa is obviously not possi-
ble. For the time being, it must be observed that open conflict situations have
not occurred, athough there is no doubt that the interferences of the
Constitutional Court with the decisions of other courts has provoked different
reactions and comments. The position of the Constitutional Court in this respect
is namely very strong: not only, as already mentioned, can it annul or abrogate
adecision of another body®, but it may even - indeed only in exceptional cases
- decide itself on the disputed right, and | personally have reservations concern-
ing such power*. Thus, the powers of the Constitutional Court in deciding on
constitutional complaints are logically rounded off. Irrespective of the above-
mentioned, | believe that the decisions of the Constitutional Court must be con-
vincing foremost due to their reasonableness and the power of argument. If not
so, the conflict could become real and thereby the system of the protection of
human rights and fundamental freedoms might lose its legitimacy - to the detri-
ment of the people, those for whom it was created.

PE3IOME

CAOBeHUST OTHOCHUTCS K T€éM CTpaHaM, KOTOpPhbIe IIPUMEHSIOT OCOObIe
CpeACTBa IPaBOBOM 3allUTHI TPaB U CBOOOA YeAOBeKa B KOHKPETHBIX
CypeOHBIX Aerax. Ar00Oe AMIO, KOTOpPOE CYUTAEeT, YTO ero Iipasa M
OCHOBHBIE CBOOOABI IIOIIPAHEI AEATEABHOCTBIO TOCYAQPCTBEHHOI'O UH-
CTUTYTa, OPraHOB MECTHOI'O CaMOYIIPAaBAEHUS UAU HOCUTEASIMU ITyO-
AWYHOM BAACTH, UMeeT IIPaBO IIOAAQTh KOHCTUTYIIMOHHYIO ’KaroOy B
COOTBETCTBUU C IIOPSIAKOM IIOAQYU KAr00 B KoHcTUTyIMOHHEIN CyA,

OOpaiarecss ¢ KOHCTUTYLJMOHHOU >XAaAO00U MOJKHO TOABKO B TeX
CAy4YasaX, KOTAQ BCe IIPABOBBIE BO3MOJKHOCTH y’Ke mcuepnaHel. Kpo-
Me Toro, KoHcTtuTynusa ycraHaBauBaeT, uTo KoHcTuTynuoHHBIN Cyp,
pelaeT, NPUHATH KOHCTUTYIIUOHHYIO >XaAn0o0y Ha pacCMOTpPeHHE B
YCTAQHOBAEHHOM 3aKOHOM IIOpSIAKE UAU HeT.

B CaoBeHUU 1paBOBOM MOPSIAOK PACCMOTPEHMS KOHCTUTYLIUOHHOMN JKa-
AOOBI TIPEAYCMOTPEH HE TOABKO AASI YTOAOBHBIX AeA. KOHCTUTYIIMOH-

HBIM CYAOM PaCcCMOTPEHbI MHOTOYMCACHHBIE A€Ad W OTHOCUTEABHO

% See paragraph 1 of Article 59 of the Constitutional Court Act.
% See paragraph 1 of Article 60 of the Constitutional Court Act and Section |1 above.



ApyTux obnacrter npaBa. OAHAKO 3TO, TA@BHBIM 00PAa30M, BHECAO BKAAA
B YKpeNAeHUe rapaHTUN CIIPaBEAAUBOTO YTOAOBHOTO CYAOIPOU3BOACT-
Ba, OCHOBHAsl KOHIIEMIIMS KOTOPOTO TECHO CBsI3aHa C AeMOKpaTuye-
CKUM TOCYAQPCTBOM, PYKOBOACTBYIOIIMMCSI BEPXOBEHCTBOM IIPABA.

YTO KacaeTcs CIIPAaBEAAMBOTO CYAeOHOIO pa3dupaTreAbCTBa, TO, IIpe-
KA€ BCero, HeoOXOAMMO OOpaTuTh 0COO00Oe BHUMaHMe Ha ABa (pakTo-
pa. Bo-iepBBIX, HEOOXOAUMO YUUTHIBaTh, YTO KoHcTuTynus Pecmy0-
Ak CAOBeHUS, B NPOTUBOIOAOKHOCTH 3aKOHOAAQTEABHBIM aKTaM
APYTUX CTpaH, He A@eT TOUHOe OIlpeAeAeHUe TePMHHA «CIIPaBEAAU-
BO€ YTOAOBHOE CYAOIIPOM3BOACTBOY.

Bo-BTOpPEIX, HEOOXOAUMO YYUTHIBATh, 4TO CAOBEHUSA ACUCTBUTEABHO
HMeeT HOBBIM YTOAOBHO-IIPOIIECCYAaAbHBIM KOapEKc, a TakKke TO, 4TO
5TOT KOAEKC KOHKPETHO He yCTaHaBAWBAET IIOHATHE CIIPAaBEAANBOTO
cyponpou3BoACTBa. KoHcTUTyIMOHHEIM CyA B CBOUX IIOCTAHOBAEHU-
SIX BBIPA3UA TAKYIO IIO3UIIMIO, COTAACHO KOTOPOM CIIPABEAAUBOE yIo-
AOBHOE€ CYAOIIPOU3BOACTBO, C OAHOU CTOPOHBI, OTHOCHUTCSH K IIPOBEp-
Ke KOHCTUTYIIMOHHOCTH IIPOIIECCYaAbHOTI'O aKTa, a C APyrou CTOpO-
HBbI, KacaeTcsd pacCMOTPeHHs KOHCTUTYLMOHHOM >KAaAOObl Ha KOH-
KPEeTHOM YypOBHe. KoHIlennus CIpaBepArBOIO CYAOIPOU3BOACTBA,
HECOMHEHHO, TpeOyeT, 4TOObl OeCIIPUCTPACTHEIN CYyA BBIHEC OBI 00-
BHUHSIEMOMY II0 AQHHOMY YTOAOBHOMY AEAY CIIPA@BEAAUBBIN IIPUTOBOP.

B aTOM cMBICAE, KOHKPETHBIE pellleHNs Ba’KHbI He TOABKO IIPU pac-
CMOTPEHUN KOHCTUTYIIMOHHOU >KAAOOBI, HO W IIpU IIPUHATUU pellle-
HUM O KOHCTUTYIIMOHHOCTH aKTa 00 OTBOAE CYABU.

Konctutynuonubei Cyp CpPaBHUTEABHO PAaHO IIPUHSAA Ha BOOpPYyKe-
HUe AOKTPHHY IIpe3yMIMM HeBUHOBHOCTU. B KoHCTUTYIIUK yCTaHOB-
A€HO, 4YTO IIpe3yMIIUs HEBHHOBHOCTHU He IBAJETCA aOCOAIOTHOU.
[Tpe3ymIinsg HEBUHOBHOCTU OTHOCUTCS AUWIIb K YTOAOBHBIM AeAaM U
[IpeAyCMaTPUBAEeT, YTO I'PY3 AOKA3BIBAHUSA, @ TaKKe PUCK AOKUTCSI
Ha OOBUHUTEAS U A€UCTBYeT IpuHIMN ndubto pro reo, T.e. eCAU BU-
Ha He AOKAa3aHa, CyA AOAKEH OIPaBAATH OOBHHSAEMOTO.

Pemenuga KoncturynmonsHoro Cyapa OTHOCUTEABHO ITPABOBBIX I'apaH-
THUU YyTOAOBHOI'O CYAOIIPOU3BOACTBA YKa3aHBI B cTaTbe 27 KOHCTUTY-
IUH, SBAGIOTCSI OYE€Hb BAa’KHBIMU AAS KOHIEIIWM CIIPAaBEAAMBOIO
YTOAOBHOTO CYAeOHOTO pa3OUupaTeAbCTBa.
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IIPABO HA CIIPABEAAUBBIN CYA KAK
OAVH 13 BAJKHENINUX ITPUHIIUIIOB
OCYHIECTBAEHUSA KOHCTUTYLIMIOHHOTO
KOHTPOAS

HAMA YETIAHE

cyovs Koncmumyuyuonnoeo Cyoda Jlameuiickou Pecnybauxku

[1] C BBepeHHMEM MHCTUTYTA KOHCTUTYLIMOHHOM >KaAoObl KOHCTUTYIIMOH-
e Cypa AaTBuUUCKON PecnyOAUMKM NOAYYHUA 3HAQUUTEABHOE UHCAO JKAaA00
Ha HeCOOTBETCTBHE IIPABOBBIX HOPM cTaTbe 92 KOHCTUTYIMH, B KOTOPOU
3aKpeIAeHO IIPaBO Ha CIpaBepAUBHIU CyA. Cya pelllaa 3TOT BOIPOC IIOYTH
II0 K&XXKAOMY TPETBEMY AEAY. OTO He ABASETCS HEOKUAAHHBIM, U100, KaK H3-
BeCTHO, U B EBpONeNCcKOM CyAe IO IIpaBaM YEAOBEKAa OYeHb MHOIO AEA O
BO3MOJKHBIX HApYIIEHUAX CTaTbW 0 EBpONeNCcKONM KOHBEHIIMM O 3alluTe
npaB 4YeAOBeKa W OCHOBHBIX CBOOOA (panee - KouBenIiusa). Caep0BaTEABHO,
rOCypapCTBa He BCErAa CIIOCOOHEI B IIOAHOM Mepe 00eCHeduTh IIpeTBOpe-
HUE B JKU3Hb 3TUX BCEOXBATHIBAIOIINX U BCECTOPOHHUX IIPAB.

IIpaBo Ha CIIPABEAAUBBIN CyA OTHOCHUTCS K BAJKHEMIINM OCHOBHBIM IIpaBaM
auna. CTelleHb Pa3BUTHUA 3THX IIPAB B OOABIIIEN Mepe CYMTAETCS IPEAIIOCHIA-
KO TOrO, YTOOBI AUIIO MOTAO OBl OCYIECTBASITh UAU 3allJUIIATh APYyTHe yCTa-
HOBAeHHBIE B KOHCTUTYIIUM MAW 3aKOHAX IIpaBa. BeIpakasch 0Opa3HO, MOXK-
HO YTBEPJKAATH, UYTO YIIOMSHYTBIE IIPABA SBASIOTCS "KAIOUOM' OOeCIIeueHUs
OCTAABHBIX IIPaB. MEI paCCMOTPHUM AMIIb OTAEABHEIE AKTYAABHBIE IIPOOAEMEL.

ITepBoe npepnroxeHue craThsg 92 KorcTuTynum NAarBunickou PecnyOamkm
(Aanee - KoHcTuTylus) yCTaHaBAMBAET, UTO "Ka’KABIM MOJKET 3alllUuIllaTh
CBOU IIpaBa M 3aKOHHBIE UHTEpeCHl B CIIPABEAAMBOM Cyae". DTa HopMa Ie-
PEKAUKAETCS KaK C y’Ke paHee YIOMSHYTOM cTaTbeil 6 KoHcTuTynum, Tak
U C AeKAapUpPOBaHHBIMU B cTaThe 10 BceoOiiel poekrapaliuu npaB yeAoBe-
ka OOH npaBamu, a Tak>Xe IIpaBaMH, NIPeAYCMOTPEHHBIMU B cTaThbe 14
Me>XKAyHapOAHOIO IIaKTa O I'Pa’KAQHCKUX U IIOAUTHMYECKUX IIpaBax.

KaTteroputo pen O IIpaBe Ha CIIPABEAAMBEIN CYA MOJKHO Pa3pAeAUTh Ha He-
CKOABKO I'pyIl, KOO 3TO IPaBO BKAIOUAET B Ce0s HECKOABKO aCIIeKTOB - UH-
CTUTYILIMOHAABHBIU U NPOIECCYAABHBIN. B CBI3M ¢ MHCTUTYIITMOHAABHEIM aC-
IIEKTOM MOJKHO OBIAO OBI YIIOMSHYTH, HAaIpUMep, AeAd O HE3aBUCUMOCTHU U
OOBEKTUBHOCTH CyAd, @ C IIPOLIECCYAABHEBIM - A€Ad O IIpaBe Ha OpHAUYe-
CKYIO IIOMOIIb, IIpaBe OBITh BHEICAYLUIAHHBIM U IIpaBe Ha 00’KaAOBaHUE.

PaccmaTpuBasg Aenra B CBA3U C IIPABOM Ha CIIPABEAAUBHIN CypA, KoHCTUTY-
nuoHHEIN Cyp AaTBUU CAEAAA BBIBOA, UTO COpeprkaHue crartbu 92 KoHcTu-
TYIIMU Pa3bsACHIETCA B TECHOM CBA3U CO cTaThel 89 KoHcTuUTyIuu, KOTO-



pad yCTaHaBAUBAET, YTO 'TOCYAQPCTBO IPU3HAET M 3alUIaeT OCHOBHEIE
IIpaBa YeAOBeKa COTAACHO HacToglled KOHCTUTYIMH, 3aKOHaAM U 00s3a-
TEABHBIM AAS /AQTBUM MEKAYHAPOAHBIM AorosopaM'’. CAepOBaTEABHO, Iie-
ABIO 3aKOHOAAQTEAST OBIAO AOCTH KEHHE B3aMMHOW TapMOHUM ME>XKAYHAPOA-
HBIX U HAIIMOHAABHBIX ITPABOBBIX HOPM.

Koucturynmonseiti Cya BO MHOTUX CBOUX PEIIEHUSX YKa3bIBaa, UTO B CAY-
Jagx, KOTAQ BO3HMKAIOT COMHEHUSI B COAEP>KaHUM BKAIOUEHHBIX B KOHCTH-
TYLUIO HOPM IIO IIPaBaM YeAOBeKa, OHU AOAKHBI TOAKOBATHCS 110 BO3MOXK-
HOCTM B COOTBETCTBUU C TON WHTepIIpeTalyeili, KOTopas HCIOAL3YeTCH,
IpUMEHsII MeXXAYHAapOAHBIE HOPMEI IIO IpaBaM dYeAoBekKa. K craTes 92
KoHCTUTYIIMM MHTEPIpPETHPOBaracCh, PYKOBOACTBYACH cTaThell 6 KoHBeH-
UM U 3aKAIOUEHUSIMH, KOTOphIe 3aKpElMAUCH B NpaKTuKe EBporeiickoro
Cypa IO IIPaBaM YEAOBEKA.

[2] ITpe>xape Bcero xouy KOCHYTBHCS OAHOTO aKTyaAbHOI'O B /A@TBHUM BOIIPO-
Cca W, HapO TIOAATaTh, B HACTOMINee BpeMs TakK’Ke M B APYIHMX TOCyAapCT-
Bax. A UMEHHO, SIBASIETCSI AM IPaBO oOpaueHus B CyA a0COAIOTHBIM? OTOT
BOIIPOC @HAAW3HUPOBAACS B HECKOABKUX pelleHuax KoHcTurynuoHHoro Cy-
Aa AarBun. OpHAKO XOTEAOCH OBl IOAPOOHEE OCTAHOBUTHLCA HA ABYX pelle-
HUSAX TOCAEAHUX AT, KOTOpPhle, TOBOPS O HAIllel NPaKTUKe B CBA3HU C IIpa-
BOM Ha CIIPAaBEAAUBBIN CYA, MOKHO OBIAO OBI OIIEHUTH KaK 0000lIeHne 3a-
KAIOYEHUH NPEABIAYIINX AeT B 3TOM OOAACTH.

[2.1] B opHOM M3 KOHCTUTYIIMOHHBIX KAA00 OCIIapUBAAUCh HOPMEBI YTOAOB-
HO-IIPOILIeCCYAaABHOTO KOAeKca AaTBUH, KOTOPhIe He IIPeAyCMaTPUBaAU BO3-
MOJKHOCTb OO’KAAOBaThb B CYA€ IIPOIIECCYAABHEIE AEUCTBUA AOCYAEOHOIO
AO3HaHUA (0OBICK). OcnapuBaeMble HOPMBI YCTA@HABAWBAAU, UTO IIPEAY-
CMOTPEHO IIpaBO OOpamaTrbCs C >KAaA000M TOABKO B HNPOKypaTypy, KOTO-
Pyo, IO MHEHUIO 3asBUTEAd, SKOOBI HeAb3s IIPU3HATh HEe3aBUCUMEBIM CY-
AOM B ITIOHMMaHUMU cratbu 92 Korcrurynuwm'.

Koucrurynmonnsi Cya, OCHOBBIBASCh Ha IIPEABIAYINEN IIPAKTHUKE, IIPHU-
3HaA, 4TO, XOTd B cTaThe 116 KoHCTUTYyIIMH, TAe YKa3aHBI CAy4aH, B KOTO-
PBIX IIpaBa AWIA MOYKHO OTPAHUYUBATH B IPEAYCMOTPEHHBIX 3aKOHOM CAY-
yasax, YTOOBI 3alUTUTH IIPaBa APYTUX AIOAEM, AeMOKpaTU4YeCKoe YCTPOMCT-
BO IrOCYA@pPCTBa, 0€30IIaCHOCTh, OAAQrOIIOAyYHe W HPABCTBEHHOCTH OOIIECT-
Ba, cTaThsa 92 He YIOMWHAETCH, OAHAKO 3TO He O3HayaeT, YTO 3TH IIpaBa
SIBASIFOTCSI @0COAIOTHBIMH. A MMEHHO, ANIy He TapaHTHUPYeTCd IIPaBO AO-
00U AAS Hero Ba)KHBIM BOIIPOC pellaTh B CyAe. AONyIleHHe, YTO AAS IIpe-
AYCMOTPEHHBIX B I[IE€PBOM IIPEAAOKEHUM CTaTbu 92 IIpaB AuUIla BOOOIIe
HeAb3d YCTAHOBUTH OIPAHUUYEHUS, MOJKET IPUBECTU K IIPOTUBOPEUYUIO KAK
C TrapaHTHUPOBAHHBIMU KOHCTUTyIIMEM OCHOBHBIMHU IIpaBaMU APYIUX AWUIIL,
Tak ¥ EBponelcKuil cyp II0 IpaBaM 4eAOBeKa HEABYCMBICAEHHO CAEAAA BEI-
BOA, YTO IIPABO OOpAIIaThCS B CyA MOJKHO OIPaHUYMBATL HACTOABKO, Ha-

! Cm. Pemenue Koucrurynuonnoro Cyaa oT 11 okrsaopst 2004 ropa o aeay N2004-06-01.
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CKOABKO OHO He OTHUMAeTCs II0 CyllecTBY’. Paspemas o0>karoBaThb B Cy-
Ae Ka’KAOe pellleHHe U AeMCTBHe OopraHa AO3HAaHMS, HEOIIPaBAAHHO 3aAep-
JKUBAAOCh OBl AOCYA€OHOE pacCAepAOBaHUE. DTO NPOTUBOPEYUAO OBl HHTE-
pecaM 0e30IIaCHOCTH OOIIeCcTBa U 3aTPAarvuBanro OBl IIpaBa APYTUX AUIL, U K
TOMY JK€ YIPO’KaAo OBl CBOEBPEMEHHOMY OKOHYAHUIO PACCAEAOBAHUS YIO-
AOBHOTO AeAd U PAacCMOTPEHUIO €r0 B CYAe.

[2.2] Kak 3HaUUTEABHBIV BKAAA B Pa3BUTHE KOHCTUTYIIMOHHBIX IIpaB /\aT-
BHH, II0-MOEMY, MOXHO OIIeHUThH pellleHlUe II0 TaK Ha3blBaeMoMy AeAy Tpe-
TEUCKUX CYAOB®, B KOTOPOM CPaBHUTEABHO IIMPOKO OTpPa’KeHa ITPAaKTHKa
KaK HaAIllero Cypd, TaK M EBpomeickoro cypa mo nmpaBaM YeAOBeKa B OTHO-
IIeHUX ITpaBa Ha CIPABEAAMBHIN CYA. B 3TOM apene 3a9BUTEAb IIPOCHUA CYA
IIPU3HATh HE COOTBETCTBYIOLLEeHN cTaThe 92 KoHcTUTynuu HOpMy ['pakpas-
CKO-IIPOIIECCYAABHOTO 3aKOHQ, KOTOPasg YCTAHABAWBAET, YTO CYAbS OTKA3bI-
BaeTCcd IPUHATH UCKOBOE 3adBA€HUE, €CAU CTOPOHBI B YCTAHOBAEHHOM 3a-
KOHOM TIOpsIAKE AOTOBOPHMAUCH O Iepepayde CIopa AASI PAaCCMOTPEHUS ero
B TpeTeiickOM cype. B 3ag9BAeHUN yKa3BIBAAOCH, YTO, BO-IIEPBBIX, PACCMOT-
peHue pena B TpPeTEeNCKOM CyA€e HeAb3s IPUPABHUBATH K CIIPABEAAUBOMY U
OTKPBITOMY PAacCMOTPEHUIO A€Ad B HE3aBUCHUMOM U OOBEKTUBHOM CYAE B
noHmManuu KouHctutynuu m KoHBeHIIMU U, BO-BTOPBIX, B AeMOKpaTuue-
CKOM U IIPaBOBOM I'OCYAApPCTBE AAS CyObeKTa IIpaB, SKOOBI, He SBASeTCS
00513aTEeABHBIM BKAIOYEHHBIN B AOTOBOP OTKa3 OT rapaHTUPOBAHHBIX B KOH-
CTUTYLIMU UAM KOHBEHIWM IIpaB YeAOBEKa.

KoucturynuonHei Cya OTKAOHHA YTBEPKAEHHE, UTO AOOPOBOABHOE Orpa-
HHU4YeHKWe OCHOBHBIX IIPAB IIPKU 3dKAIOYEHHU T'Pa’>XAAHCKO-IIPABOBBIX AOTIO-
BOPOB He MOJKeT OBITb AASL AULA 0OA3aTeAbHBIM. B pelreHun OBIAO BBICKA-
3aHO MHEHHE, YTO a0COAIOTU3UPOBAHHOE IIPABO OOPAIaThCA B CYA BCTYIIU-
AO OBI B IIpoTUBOpeUYre C APDYTMMU IIpaBaMM KOHCTUTYIIMOHHOI'O pAaHTA U
CO3AaA0 OBl HeCcOAAAHCHMPOBAHHOCTBL 3aKpPeNAeHHBIX B KoHcTATynum oc-
HOBHBIX IIPaB.

[3] AocTynr K cyAy MOKeT OBITH OTPaHUYEH U [0 MHOTUM APYTHMM IIPUYMHAM.

[3.1] Bo-miepBBIX, B CBSI3U B TOCYAQPCTBEHHOMW TOIIAMHOU WAW APYTUMU
pacxopaMu CypeOHOTO pa3bupaTeAbCTBa.

[3.2] Bo-BTOpPBIX, MOKHO Ha3BaThb OIrpaHMUYEHHEM AOCTYIIa K CYAy M OIpe-
AEAEHHBIN IIepuOoA BpeMeHU, B KOTOPBHIM AMIIO, 3alllullias CBOH YIeMAeH-
HBEIE IIPaBa UAU IIPABOBBIE MHTEPECH], BIIpaBe OOPATUTLECI B CyA. EBpormeir-
CKHU CyA IIO IIpaBaM deAOBeKa, IPUHUMasi BO BHUMAaHWE Pa3AWYHLIE IIpa-
BOBBblE CHUCTEMEI €BPOIEMCKUX I'OCYAAPCTB, YCTAHOBUA, YTO B AQHHOM BO-

2 Cm. nyHKT 1.1 3aKATOUMTeABHOM 9acTu Pemenus Kouctutynmonnoro Cyaa oT 27 MIOHS
2003 ropa mo aenay N 2003-04-01; pemenme ECIT mo apeay Golden v. the United
Kingdom, judgment of 21 February 1975, Series A. §38; Ashingdane v. the United
Kingdom, judgment of 28 May 1985, Series A. no. 93, §57.

® Cm. Pemenue Koncrurynuonnoro Cyaa ot 17 ausapst 2005 roaa mo aeay N2004-10-01.



IIpoce AAG TOCYAAPCTBA XapakTepHa OoAbIIas cBobopa pevicteuitt. U B cy-
AeOHOU cucTeMe /\AaTBUU TaKHe IIPOIleCCyaAbHBIEe CPOKU Pa3Hble: OT OAHO-
ro Mecdna’ B NyOAMYHOM IIpaBe U pake A0 10 AeT® B yacTHOM IIpase.

[3.3] B-TpeTbux, MOKHO OBIAO OBl Ha3BaTh OIPAHUYEHUS, CBSI3aHHBIE C IIpa-
BOCIIOCOOHOCTBIO U A€eCIIOCOOHOCTBIO AUIIA.

TakuM oOpa3oM, mpaBo oOpamaTtbCs B CyA MOKHO orpaHm4uTtb. OpHAKO
3TO AOAJKHO OBITh YCTAHOBAEHO 3aKOHOM, OrpaHHYeHHe AOAKHO HMETh
AECTUTHMHYIO IIeAb U 3TO OrpaHUYeHHue AOAJKHO OBITh COpa3MepHO C Aeru-
TAMHOM IL[EABIO.

[4] TlpuauMaa BO BHUMAaHHe 3HaueHUe IIpaBa Ha CIPaAaBEAAUBHIN CYA, B
3TOM AOKAAA€ KOCHYCH €llle OAHOTO Ba’KHOI'O B AQTBUMCKOU CyAeOHOU
IIPAKTHKE BOIPOC3, II0 KOTOPOMY OCODO XOTEAOCH OBl YCABIIIATH MHEHHE
YBa’KaeMbIX Y4aCTHUKOB KOH(pepeHIUU. A UMEHHO: MOXHO AW IIPU3HATh
HUCIIOAB30BaHNe CyOBeKTUBHOTO ITYOAMYHOTO IpaBa AWIa HAa CIPaBEAAUBHIN
CyA IIPOTUBOIIPABHBIM AelicTBueM? MoJKeT AM B CBSI3M C oOpaljeHHeM Ka-
KOro-Au0o Amuia B aAMUHUCTPATUBHBIN CyA, BO3MOJKHO U B KoHCcTUTYIIH-
oHHBIN CyA, HQCTYNUTH AAS 3TOTO AHIla TPaXAaHCKO-IIpaBoOBasi UAU APY-
rasi OTBeTCTBEHHOCTh?

[4.1] B aToM CcBsA3U HEOOXOAUMMO IIOAYEPKHYTH, YTO B TeUeHUEe IOCAEAHETrO
ropa B /AQTBUM Havyara CKAAABIBATHCS OIlacHasA CypeOHas IIpaKTHUKa. A UMeH-
HO, B CBS3U C oOpallleHreM TpeThero AWlla B aAMHUHHUCTPATUBHLIN CYA, C Iie-
ABIO OCIIapUBaHUs OT MMEHHU OOAee 4eM CTa COCEAel HEe3aKOHHOI'O AEMCT-
BUS CAaMOYIIpaBAE€HUd (aAMMHUCTPATHUBHOTO aKTa - pa3pelleHud Ha CTPOU-
TEABCTBO), CyAbd Koanermu PUKCKOro OKpPY>KHOI'O CyAd IO I'PasKAQHCKUM
AeAaM He TOABKO IIPUHSIAQ K PACCMOTPEHUIO UCK K 3TOMY TPETheMY AUIY O
B3BICK@HUU IIPUYMHEHHBIX YOBITKOB B pa3Mepe 430000 Euro, HO m nmpuHgAa
pelieHre 00 ONKMCU MMYIIECTBA U A€HEKHBIX CPeACTB 3Toro Auna. (Heoo6-
XOAUMO OTMETUTh, YTO pellleHHe 00 onucu umyiecrsa Bepxosubiil Cyp OT-
MEHUA).

B nckoBoM 3agBAeHHU OOpallleHWe AMIa B QAMUHUCTPATHUBHBIN Cy2 OBIAO
paciieHeHO KaK AeNCTBHE CO 3ABIM YMBICAOM, OCO3HAHHO IIPOTUBOIIPABHOE
AeMCTBUE U aAMUHUCTPATUBHBIN MPOU3BOA. B CBOIO ouepepb, KOTAa IIpPeA-
CTAaBUTEAU aApecaTa, UMEIOIIero pa3pelleHue Ha CTPOUTEABCTBO - BAMSI-
TeAbHOe B /\aTBUU aABOKATCKOe OIOpPO y3HAAO, YTO B AOMe HAIIPOTUB 3as-
BUTEAS], OOpaTHUBIIETOCI B aAMUHUCTPATUBHBIN CyA IPOTUB HE3aKOHHOIO
AEUCTBUS CaMOYIIPAaBAEHMUs, JKUBET NTpodeccop AATBUNCKOTO YHUBEPCUTE-
T4, KOTOpPasi OAHOBPEMEHHO saBAfeTCd U cyAbelrl KoncturynuornHoro Cyaa
U Hay4yHad paboTa KOTOPOU CBg3aHa C MCCAEAOBAHMEM IPABOBBIX TPOOAEM
CTPOUTEABCTBA, B 3TOT OKPY>KHOM CyA OBIAM BHECEHBI AOTIOAHEHUS K HNCKO-

* Stubbings v. United Kingdom, October 22, 1993, R.J.D., 1996-IV, No.18.
> CM., HaITpUMep, 4acTh TepBylo cratb 79 AIT3.
® Cwm., Hampumep, crathio 1895 I'pa’kA@HCKOTO 3aKOHa.
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BOMY 3@4BA€HUIO, B KOTOPBIX ObIAa IPOCKOA O B3BICKAHUM yIlepda 1 C Ipo-
deccopa B CBA3U C "TIOACTPEKATEABCTBOM' COCEAKM OOPATUTLCS B aAMUHU-
CTPaTUBHBIN CyA. Boaee TOro, OKpy>kKHOU CyA, OCHOBBIBAsIChb Ha yCTAHOB-
AeHHOM B ['pa>kpaHCKO-TIPOIleCCyaAbHOM 3aKOHe IIPUHIMIE PaBHOIIPaBUI
U COPEBHOBATEABHOCTU CTOPOH, YAOBAETBOPHA Ad’Ke NPOCHEOY 3agBUTEAT
00 3KCIIepPTU3e AAT OIIpeAereHUsl aBTOopa AOKYMEHTOB (3asBA€HHEe B CaMoO-
yIIpaBA€HUE, 3ad9BA€HNE B aAMUHUCTPATUBHELIN CyA U Ap.). IIpu paccMoTpe-
HUM 4aCTHOM >KaA00BI IO 3TOMY AeAy B BepxoBHOM Cyae pelleHMe OKpPYK-
HOI'O Cypa OBIAO OCTaBA€HO B cuae. M "HaHATHIE" 3asgBUTEAEM 3KCIEDTHI,
CpaBHMBAs 3asgBACHVE B aAMUHUCTPATUBHBIU CYA C TyOAWYHO AOCTYITHLIMU
HAy4YHBIMU ITYOAMKAOUAMHU Ipodeccopa, B HACTOAIlee BPpeMs UIIYT aBTopa
HCKOBOT'O 3aBA€HUSA B aAMUHHCTPATUBHEIM CYA.

[4.2] Tak KakK AeAO ceMyac ellle HAaXOAUTCSI B CYAOIIPOM3BOACTBE, Ooaee
IIOAPOOHO ero He OyAy aHaAU3UPOBaTh. Bce JKe XOUy IIOAUEPKHYTE, YTO ab-
CypAHA caMa CHUTyalydsi O IPU3HAHWM HCIOAB30BaHUSI CYOBEKTHOTO ITyO-
AUYHOIO IIpaBa IIPOTHMBOIPABHBIM AelcTBHeM. YeCTHOe HCNOAb30BaHUE
IpeAOCTaBAEHHBIX B KOHCTUTYIIMKM U 3aKOHaX HmpaB He MOJKeT OBITh IIpHU-
YUHOU TOTO, YTOOLI B OTHOIIICHUU AWIIa IPUMEHUAN OLI I'Pa>XpaHCKYIO, AKC-
L[I/IHAI/IHapHYIO nnm YI'OAOBHYIO OTBETCTBEHHOCTS. AI/ILIO, II0AQBIIIEE B AAMU-
HUCTPATUBHBIN cyp UAU KoHcTuTynmoHHBIN Cya 3asBAeHUE C IIEABIO OIleH-
K1 3dKOHHOCTHU KAKOTI'O-TO HOPMATHUBHOI'O WMAWM AAMHUHHUCTPATHUBHOT'O AKTQq,
HeAb3sl HaKa3bIBaTh, 3allyTHBaTh MAW CO3AABaTh AAS HEro HeOAAronpHsT-
HbIe IIOCAEACTBUS TOABKO IIOTOMY, YTO OHO MCIIOAB30BAAO CBOU IIPEAYCMOT-
PeHHbIe 3aKOHOM IIpaBa UAW ME€XAHM3MLBI UX 3aIlIUTHI.

SUMMARY

[1] Since the establishment of the institute of the constitutional claim the
Republic of Latvia Constitutional Court has received a noticeable number
of complaints about unconformity of legal norms with Article 92 of the
Constitution, which entrenches the right to a fair court. The above right
shall be considered as one of the most significant fundamental rights of a
person. The level of development of this right may be regarded as the pre-
condition for the person to be able to realize or protect other rights,
enshrined in the Constitution or the laws.

The matters on the right to a fair court may be divided into several groups,
because these rights include several aspects - like the institutional and the
procedural aspects. As concerns the institutional aspect, one could men-
tion, for example, matters on the court independence and impartiality, but
the procedural -matters on the right to legal aid, the right to hearing and
the right to appeal.



[2] The author first of all turns to one of the issues, which are topical in
Latvia and in other states as well. Namely- is the right to address the court
absolute? This issue has been analyzed in several Judgments of the Latvia
Constitutional Court, in which the Court has stressed that the person is not
guaranteed the right to appeal at the court in adjudication of any issues,
significant to him/her'.

The assumption that to the rights of a person, anticipated in the first sen-
tence of Article 92 of the Constitution, no restrictions may be determined,
would be at variance with other constitutional rights and create unbalance
of fundamental rights, fixed in the Constitution. Therefore both - the
European Court of Human Rights and also the Republic of Latvia
Constitutional Court have clearly concluded that the right to appeal at the
court may be restricted as far as the persons are not deprived of it

Thus the right to appeal at the court may be restricted. However, it has to
be determined by the law; the restriction shall have a legitimate aim and
the restriction has to be proportionate to the legitimate aim.

[3] One more actual issue of the case law of the Latvia courts of general
jurisdiction is analyzed in the report. Namely, could the use of the subjec-
tive public right of a person to appeal at the court be declared as an ille-
gal activity? May it happen that if a person appeals at the Administrative
Court, perhaps even at the Constitutional Court, civil or other kind of lia-
bility sets in?

The author holds that fair use of the rights, envisaged in the Constitution
and the laws, cannot serve as the reason for applying any kind of liability
to a person. The person, who has submitted a claim to the Constitutional
or Administrative Court with the request to assess the legitimacy of a nor-
mative or administrative act, shall not be inflicted a penalty, intimidated or
feel unfavorable consequences just because he/she has made use of the
rights, or the mechanisms of defense, established by law. There is no vio-
lation of the law if someone makes use of the envisaged right in good faith.

! See for example the Constitutional Court October 11, 2004 Judgment in case No. 2004-
06-01 and January 17, 2005 Judgment in case No. 2004-10-01

2 See the Constitutional Court June 27, 2003 Judgment in case No. 2003-04-01, Item 1.1
of the concluding part; ECHR Judgment in case Golder v. The United kingdom,
Judgment of 21 February 1975, Series A, § 38; Ashingdane v. The United Kingdom;
judgment of 28 May, 1985, Series A No. 93, § 57.
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HEKOTOPBIE ACITEKTHI UCITOAHEHUS
PEIITEHUN KOHCTUTYILIMIOHHOTIO CYAA
AUTOBCKOUW PECITYBAUKU

APMAHAC ABPAMABHUYIOC
cyovss Koncmumyyuonnoeo Cyoa
Jlumoeckoii Pecnybauxku

TeMa COOTHOLIEHUS IPUHIUIIOB IIPaBa U IIOAUTUYECKOM, COIIMAaABHOU pe-
AABPHOCTHU IPU OCYIIECTBACHUN KOHCTUTYIIUOHHOTO IIPAaBOCYAMS O4YeHb IIU-
pokag. B pamMKax 3TOM TeMBEI MOJKHO PacCMaTpHUBaTh Pa3Hble aCIIEKTHl CO-
OTHOIIIEHUSI IPUHIIUIIOB IIpaBa U COIIMAABHOU IIOAUTUYECKOU PEearbHOCTU B
Ipolecce KOHCTUTYLMOHHOTO KOHTPOAS.

ITpu paccMOTpeHMH AQHHOM TeMEl 1 XOTeA Obl 3aTPOHYTH AUIIL HEKOTO-
pBle acIeKTBl MCIIOAHeHUs pemeHud KoHcTuTynuoHHoro Cyaa AWTOB-
ckol PecniyOAmMKH, Tak Kak, II0 MOeMy MHEHUIO, UMEHHO IIPU UCIOAHEHUN
pemernt Cypa HauboAee OTUETAWBO IIPOSIBASETCS B3aWMOOTHOIIEHUE
IPUHIIUIOB IIPaBa C COILMAABHOU IIOAUTHYECKON pearbHOCThI0. OAHOU U3
IIPUYUH, IIOATOAKHYBIIIEN MeHS K aHAAW3Y AQHHOW IIPOOAEMATHKU OBIAG U
npaktuka Korcturynuorsoro Cyaa, B KOTOPOM 3a IIOCAeAHee BpeMs Obl-
AU CPOPMYAUPOBAHBI Ba’KHbIe IIPUHIIUIEL], CBI3aHHEBIE C UCIIOAHEHUEM pe-
meHul Cyaa.

I'oBopsa 00 ucnoaHeHun pelteHu KoHcturynuonHoro Cyaa, B IIEPBYIO
oyepepb s XOTeA OBl IIPOAHAAW3UPOBATH BOIIPOC O IIPABOBOM 3HAYEHUU U
IIPABOBBIX IMOCAEACTBUSX TAKUX PEIIEHUU.

Hapo oTMeTHuTs, 4TO MpaBOBOE 3HAUEHUE U ITPABOBHIE TOCAEACTBUS PEIIeHUH
Koucrurymuonnoro Cyaa AWTOBCKOM PecnyOAMKM OOGYCAOBAEHBI IIPSIMO 3a-
KPENAEHHBIM B KOHCTUTYIIUM IIPUHITUIIOM BepXOBeHCTBa KOHCTHUTYIMN.

Taxk, o 4. 1 cT. 7 KoHcTutyum AUTOBCKON PeciyOAMKY HEAEUCTBUTEABHBIM
SABASIETCS AIOOOM 3aKOH MAM MHOM aKT, IpOTUBOpedalnui KoHctutynuu.

[To 4. 1 cT. 107 KOHCTUTYIIUM 3aKOH HMAW MHOM aKT (MX 4YacTh) He MOTYT
IPUMEHATBCA CO AHS O(UIIMAABHOIO IIPOBO3TAAILIEHUSA pelleHuss KoHCTH-
TynuoHHOro Cyaa O HPOTHBOPEYHMH COOTBETCTBYIOIIETO aKra KoHCTHUTY-
ouu. B pAaHHOM CAydae XOTeAOCH OBl OOpaTUTh BHUMAaHUE Ha TO, YTO B YIIO-
MaryTod yactu 1 cT. 107 KOHCTUTYIIUM MCIIOAB3YyeTCsI (POPMYAUPOBKQ, IIO
KOTOPOU IIPOTHBOpevaluii KOHCTUTYIIMM aKT He MOJKeT IIPUMEHATbCA. B
AQHHOM CAydae He FOBOPHUTCSI O HEACUCTBUTEABHOCTH TAKOr'O HE COOTBET-
crByromiero KoHcTuTynuu akra. [lo3ToMy cpepr KOHCTUTYIIMOHAAUCTOB
BO3HHUK BOIIPOC O TOM, YTO O3HAa4aeT AAHHast (DOPMYAMPOBKA: U3BATHE IIPO-



TUBOpedanero KOHCTUTYIIMM aKTa M3 CHUCTEMBbI ITpaBa MAM UYTO-TO MHOeE?
YacTe KOHCTUTYLIUOHAAUCTOB AUTBEL IIPUAEP)KUBAIOTCS TaKOW TOUYKU 3pe-
HUS, YTO BBHIIIEYIIOMSHYTOE IIOAOJKEHNEe O3HAavaeT AUIIL U3bATHE IIPOTHUBO-
peualero KOHCTUTYIIMM aKTa U3 IIPAaBOBOTO O0OPOTa, HO HE UCKAIOYEHHE
ero m3 CUCTeMBHI ITpaBa. [1o ux MHeHMIO, TaKOM IpoTuBopevaniuii KoHnctu-
TYLOUM aKT UCKAIOYAETCS M3 IIPAaBOBOM CHCTEMBI AUIIL BCAEACTBUE IIPUHS-
TUS APYTOT'O OLPEAEAEHHOrO IIPaBOBOI'O aKTa, IIPU3HAIOIero He COOTBET-
CTBYIOIINU KOHCTUTYIIMM aKT HEAEHUCTBUTEABHBIM UAM €70 U3MEHSIOIIETO.
Tako¥ no3unuuy, (akTUUecKu, NOpUAep>kuBaeTcd M KOHCTUTYIIMOHHBIU
Cya. Tak, B opHOM 13 cBouX peleHull KoHCTUTYIIMOHHBIN Cyp KOHCTaTHU-
POBaA, UTO BCAEACTBUE IIPUHATHS 3aKOHA (IO AQHHOMY 3aKOHY OTAEABHBIE
CTaThbU (MX IIOAOJKEHUS) 3aKOHA O IOCYAAPCTBEHHBIX II€HCHUAX COIUAABHO-
ro CTpaxoBaHMd, KOTopble KoHCTUTYIUOHHBIN Cya OpU3HAA HE COOTBETCT-
ByroIuMu KOHCTUTYIUY, OBIAM NIPU3HAHBI HEAEHCTBUTEABHBIMHU), CTATbU
(nx moaoykeHwus), npoTtuBopeuamiue KoHCTUTYynUM, OBIAM M3BATHI U3 IIpa-
BOBOM CHCTEMEI'.

Aanee s xoTea OBl paCCMOTPETb BOIPOC O TOM, KaKHWe IIOCAEACTBUS AAS
CyOBEKTOB IPAaBOOTHOIIEHWN BO3HWKAIOT INPW NPU3HAHUM 3aKOHA WA
WHOTO aKTa MPOTUBOpevanuM KoHCTUTYIUN.

B mpakTuke cyp0oB AWTBE, KaK M B IPAKTHKE CYAOB APYIMX CTPaH, 4acTo
BO3HHMKAET BOIIPOC O TOM, PACIPOCTPaHdgeTCd AU pellleHre KOHCTUTYLIOH-
Horo Cyaa O NIPOTHMBOPEYMU 3aKOHA WAM WHOI'O aKTa KOHCTHTYyIIUM Ha Ipa-
BOOTHOIIIEHNS, BO3HUKIINE AO NPUHATHSA TAKOTO PEILIeHUd, WAW DPelleHue
Cypa CO3paéT ITOCAEACTBUS AMIIL Ha OyAyIlee, T. €. Ha Te IIPABOOTHOIIEHNUS,
KOTOpEBIe BO3HUKHYT IIOCAe IIPUHATHSA TaKoro pelleHus Cyaa. Tak Ha3blBae-
MBI BOIIpOC O AemicTBuU pelneHui Korcturynuonaoro Cyaa BO BpEMEHHU.

B pAaHHOM cAay4ae pasroBop, (PAKTUYECKU, UAET O ABYX MOAEASX KOHCTHUTY-
IIMOHHOT'O KOHTPOAS. TaK Ha3biBaeMasd repMaHCKast MOAEAB (ex tunc), mo Ko-
TOPOU pelleHUusT KOHCTUTYIIUOHHBIX CYAOB UMEIOT OOPATHYIO CHUAY, T. €. OHU
PacIpoCTPaHgIOTCAd Ha IIPABOOTHOIIEHUS], BO3HUKIINE C MOMEHTa BCTYIIAEe-
HUY B CUAY @HTUKOHCTUTYIIMOHHOI'O 3aKOHA MAU MHOTO aKTa He3aBHUCUMO
OT BPEMEHU IIPUHATHS pelleHNH KOHCTUTYIIUOHHBLIMU CYAAMMU.

ITo Apyrot MOAeAM - TaK Ha3bIBAEMOMW aBCTPUUCKOM (ex nuinc) - pelleHus
KOHCTUTYLIUOHHBIX CYAOB CO3AAQIOT IIOCAEACTBHUS AMIINBL Ha Oyayllee, T. e.
OHU BO3AEMHCTBYIOT Ha Te IIPABOOTHOIIEHHWS, KOTOPhLle BO3HUKAIOT IIOCAE
NPUHATHAS pPelleHUuH.

OCOBeHHO OCTPO BOIPOC O TOM, UMEET AU pellleHue KOHCTUTYIIMOHHOTO
Cypa AurtoBckom PecnyOAMKM OOpaTHYIO CHUAY, BCTaA IIOCAE TOTO, KOTAAQ
Koucrurynmonnusi Cya B OAHOM M3 CBOUX IIOCTAHOBAEHUM IIPU3HAA HE CO-
OTBETCTBYIOIIMM KOHCTUTYLIUM OTAEeAbHBIE IIOAOJKEHHS 3aKOHQ, PeryAu-

! Pemenne Koncrurynuonnoro Cyaa AuToBckol Peciry6amku ot 13 mas 2003 T.
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PYIOIIero OTHOIIEHMS MeHCUOHHOro obecleueHUsA. Tak Ha3blBaeMoOe AEAO
«0 PabOoTAIOIMIUX IIEHCUOHEepax»?.

Tak, B A@aHHOM 3aKOHe OBIAO YCTAHOBAEHO, UTO IIEHCHOHEPY, KOTOPHIN II0-
CAe Ha3HaYeHUs NIeHCHU HauuHaeT paboTaTh M IIOAYYaTh 3apIIAATY, BBIIIAA-
YUBAETCS He BCs, @ TOABKO YaCThb eMy HAa3HAQUeHHOM U A0 Hadanra pabOTEHI
BEIIAQUMBAEMOU NeHCUU. [1o AaHHOMY 3aKOHY I€HCHUS YMeHBIIaAach B 3a-
BHUCHUMOCTHU OT BEAMYUHEI 3dPIIAATHI, HOAy‘laeMOIL/’I IIEeHCHMOHEPOM.

YnomMmsanryToe nocraHoBaeHMe KoHctuTynuoHHoro Cypa OBIAO OYeHB BasK-
HBIM AAS Pa3BUTHSA AOKTPUHEBI O 3alJUTe IIpaBa Ha COOCTBEHHOCTH. Tak, B
3TOM ITOCTAHOBAeHUU KOHCTUTYIIMOHHBIN Cyp, haKTU4YeCKH, BIIE€PBEIE IIpa-
BO Ha I€HCHUOHHOe o0ecliedeHUe CBA3aA (COIIOCTABUA) C IPABOM Ha COOCT-
BeHHOCTb. CyA KOHCTATHPOBAaA, YTO AWIIO, COOTBETCTBYIOIee YCTaHOBAEH-
HBIM B 3aKOHE YCAOBUSIM AASL IIOAYYEHUS II€HCHM M KOTOPOMY 3Ta IIeHCHUS
OblAA Ha3HAUeHa U BBHIIIAAUUBAETCS, MMeET IIPAaBO Ha OINPEAEAEHHYIO Ae-
HE>KHYIO BBIIIAATY, KOTOPOe OXPaHsAeTCd U 3alUIIaeTcsa Kak IpaBo Ha coO0-
CTBEHHOCTB. Vcxoas u3 storo, Korcrturynuonsbsd Cyp IPU3HAA BBHIIIEYIIO-
MSHYTBHIE IIOAOJKEHUS 3aKOHA O IIEHCMOHHOM O0ecClIledeHUU IIPpOTHUBOpEYa-
mumu KorcTutynum.

AanHoe nocraHoBAaeHNe KoHCcTUTYIIMOHHOTO Cyaa CIIOCOOCTBOBAAO BO3HUK-
HOBEHUIO AUCKYCCHU O TOM, UTO 3HAQUUT, KaKUe MOCAEACTBUA A PabOoTaro-
IIUX IIEHCHUOHEPOB CO3AAET 3TO pellleHue U AOAKHO AU I'OCYA@PCTBO BO3-
MeCTUTH pabOoTarOIUM IIEHCUOHEPaM yIepO, KOTOPHIM BO3HUK K3-3a HEBHI-
IIAQTHI UM [IOAQTAIONIENCs YacTHU eHCUU. XOYy AUIIb HOSCHUTH, YTO IIOAO-
JKeHUsI 3aKOHa 00 OTpaHWYEeHUM pa3Mepa IIeHCUH, IIOAy4aeMoOM paboTaro-
MU TIeHCUOHEPAMH, AEMCTBOBAAO OKOAO BOCBMHU A€T U 3@ 3TU TOABI pa-
OoTarole IIeHCUOHEPE! He IOAYYHMANU OOABIIYIO YacCTh ITOAQTAIOLIENCS UM
no KoHcrurynuu neHcuu. ViMeHHO eHCHUOHEPHl Ha OCHOBAHUMU IIOCTAHOB-
AeHua KorcturynuonHoro Cyaa OOpaTHUAUCHE B CYABI, 4YTOOBI UM OBIAG OBI
BBIIIA@UEHA Ta 4acCTh II€HCHU, KOTOpas He Oblra BEIIIAQYEHA, PYKOBOACTBY-
SCh @HTUKOHCTUTYIIMOHHBIMHU TTOAOKEHUIMHM 3aKOHAa O NMEeHCHUOHHOM obec-
TIeYeHuu.

[Tepep cypaMu BCTaa BOIPOC: KaK pellaTh Takue AeAd — YAOBAETBOPSTH
UAM OTKAOHSATH MCKU IIeHCHOHepOB. U TyT OBIAO HaWAEHO OYeHb MHTepec-
HOe, 5 CKaszaa Obl, COAOMOHOBCKOe pellleHne: BepxoBHBIN AAMUHUCTPATUB-
HeIU Cyp AuToBckoM PecnyOauku o6patuacd B KorcturynuonHbN Cyp C
IPOCEOOM HPOBEPUTH, COOTBETCTBYET AWM KOHCTHUTyIIUM 3aKOH, KOTOPBIU
IIPU3HAA HEACUCTBUTEABHBIMU BHIIIEYKA3aHHBIE IIOAOJKEHUSA 3aKOHAa O ro-
CYAQPCTBEHHBIX ITEHCUSAX COIMAABHOI'O CTPAaxXOBaHWUS, KOTOphle KOHCTUTY-
nuoHHBINM Cya IDpU3HAA NpOTUBOpedaliuMu KOHCTUTYIUH.

CBor0 NpoCh0Yy aAMUHUCTPATUBHBINU Cyp apryMEHTUPOBAA TEM, YTO HE BEI-

IIAQUMBATH PAOOTAIOIIUM IeHCUOHEPAM YacCTh IEeHCHUM OBIAO PEelLIeHO Ha OC-

*TNoctanoBaenure KonctutynmonHoro Cyaa AUTOBCKOM Pecmybauku or 25 Hosiops 2002 T.



HOBAHUU TIOAOKEHUM 3aKOHA, KOTOPHIE II03’Ke OBIAM HNPU3HAHBI IIPOTUBO-
pedamiumMu KOHCTUTYIIMHM, U TaKUM OOpa3oM TOCYAQpPCTBO, MPUHSAB TaKOU
33KOH, HE3aKOHHO IIOCATHYAO Ha COOCTBEHHOCTH. [loaTOMy, Kak OTMETHA
aAMUHHCTPATUBHEIM CyaA, I'OCYAAPCTBO OOSI3@HO IIPEAIPUHSTH BCE Mephl
AASI BOCCTAHOBAEHUSI HapyIIeHHBIX IIpaB cOOCTBeHHOCTHU. [lo MHeHUIO 3a4-
BUTeAsT — BepxoBHoOro ApMuHUCTpaTUBHOrO Cypa, BOCCTAaHOBAEHUE HAapY-
LIEHHBIX IIPaB COOCTBEHHOCTU AOAKHO OBIAO OBITH PEIIeHO B TOM JKe 3a-
KOHEe, KOTOPBIN ITPU3HAA HEAEHCTBUTEABHBIMU ITOAOKEHHUS 3aKOHA O IIeH-
cusx, Kotopele KoHCcTUTYIHMOHHBIM Cya HNPHU3HAA HE COOTBETCTBYIOIIUMU
Korcrurynuu. ITosToMy aAMHUHUCTPATUBHEIN Cyp oOpaTuacsa B KoHCTUTY-
uuoHHBIN Cyp ¢ IpOoCckOOM NIPOBEPUTH, He IIPOTUBOPEUYUT AU KoHcTUTyIuu
BBIIIIEYKA3aHHBIN 3aKOH, TaK KaK B HEM HeT IIOAOKEHHM O TOM, KaK pado-
TAIOIIUM IeHCHOHepaM AOAKHA OBITh BO3BpallleHa HeBLINAQUEHHAad 4acThb
neHcuu. [lo cyilecTBy, B 0OpallleHuKM aAMUHUCTPATUBHOTO CyAd MTOAHUMAA-
cq Bompoc 00 oOpaTHOU cuae pelteHnsa KorcrurynmornHoro Cyaa.

AaHHOe oOpallleHHe apAMUHUCTPATUBHOTO CyAa OBIAO OTKAOHEHO KakK He-
nopBepoMcTBeHHOe KoHctutynuoHHoMy Cyay. Ho B aToMm pemternuu Cyp
He TOABKO apryMeHTUPOBaA CBOU OTKa3, HO U KOCBEHHO 3aTPOHYA BOIIPOC
o perictBum pemeHud KorcturynuoHHoro Cyaa Bo BpeMmeHH. Cyp, dak-
TUYECKHU, YKa3an, 4To AelicTBUe peliteHui Cyaa HAllpaBA€HO AUWIIL Ha Oy-

Ayiee’.

Aanee g xoTea OB PACCMOTPETH €I1€ OAWH AaCIEKT, CBA3AHHBIM C WCIIOAHEe-
HueMm pemieHndl KoucturynuonHoro Cyaa. Kak ysKe oTMedanoch, 3aKOH
UAM MHOM aKT, KOTopbili CyAOM NpU3HAETCI NpoTUBOpedanuM KoHCTUTY-
Uuy, He MOXKeT IpuUMeHAThCA. [1oaToMy IocAe BCTYIIA€HHS B CUAY IIOCTa-
HOBAeHUA KoHcTUTynnOHHOro Cyaa, KOTOPBIM ONPEAEAEHHEBINM 3aKOH WA
APYTON aKT IPU3HAETCSA He COOTBETCTBYIOMINM KOHCTUTYIIMM, B IIPABOBOU
CUCTeMe MOTyT BO3HUKHYTH HEONPEAEAEHHOCTH, IpoOeABl, a B oOIpe-
AEAEHHBIX CAYYasX - AaKe M BaKyyM B IIPABOBOM PEryAMPOBAHUU. 3aKOHO-
AATeAb 00s3aH M3MEHUTH IIPABOBOE PETyAMPOBAHUE TaK, YTOOBI OBIAM HC-
KAIOUEHBI YIIOMSAHYThIE HEOTPEAEAEHHOCTH, TPOOEAR], @ AAS 3TOTO 3aKOHO-
AATEAI0 HY)KHO OIIPeAeAéHHOe BpeMd.

[Toatomy KoucTtutynuoHHbIN Cya B OAHOM K3 CBOUX peIIeHUN KOHCTaTH-
poBan, uto Cya, OLIEHUB TO, KaKas IIpaBoBas CUTYallusd MOXXET BO3HUKHYTh
IIOCA€ BCTYIIA€HUS B CHUAY pellleHusa Cyapa, MOJKET YCTAaHOBUTH AAQTy odu-
OMAABHOTO NPOBO3TAAIIEHMs PelleHus. B 3TOM cAydae g XOTeA OBl AWIIB
HOSICHUTD, 4TO penleHnda Cyaa BCTYIAIOT B CUAY CO AHA UX OQUIIMAABHOI'O
IIPOBO3TAAIIIEHUA B «I'0CypAAPCTBEHHBIX BepoMOCTAX».

BrepBrle BOIpoc 00 OTAOKEHHMHU BCTyIAeHHS B CUAy pelleHus Cypa BO3-
HUK B AeAe, B KOTOPOM pellaACd BOIIPOC O COOTBETCTBUU KOHCTI/ITYLII/II/I oT-
AEABHBIX IIOAOJKEHHUU 3aKOHA O MeCTHOM caMoyupasieHuu. Cyp B CBOEM

* Pemenue Koucruryruonnoro Cyaa AuToBckoii Pecrry6auku ot 13 mas 2003 T.
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IIOCTAHOBAEHUU TIO AQHHOMY AEAY IIpU3HAA IDpoTUBoOpedaruM KoHCTUTy-
IUU PSgA IIOAOKEHUM YIIOMSHYTOTO 3aKOHa. Tak, HalpuMep, IpOTHBOpeYa-
mymMyu KoHcTuTynuyu OBIAM NIPU3HAHBI IIOAOKEHHSA 3aKOHa O MEeCTHOM ca-
MOYIIPABAE€HUM, B KOTOPBIX OBIAO YCTAHOBAEHO, YTO KOAAETHAABHBIE UCIIOA-
HUTEeABbHBIE OPTaHbl CAaMOYIIPABAEHUd (YIIPaBA€HUS) COCTOAT U3 YaeHOB Co-
BeTa CaMOYIIpaBA€HHS, UYTO Mep CO3bIBaeT 3acepaHus CoBeTa caMOyIIpaB-
AEHUSI U UM [IpeACepaTeAbCTBYET, UTO Mep MOAIIMCHIBaeT pelileHus CoseTa
caMoympaBAaeHUd U T. A. Cya KOHCTATUPOBAA, YTO TAKOE IIPABOBOE PETYAU-
poBaHUe, KOTAA MCIOAHUTEABHBIE U IOAOTYETHBIE COBETY OpraHbl CO3AA-
IOTCSI U3 YAEHOB HMX KOHTpoaupytoero CoBeTa, IpOTUBOPeYUuT KOoHCTUTY-
nuu. Cyp TakKe yKazan, 4yTo no KoHCTUTyLuu Mep caMOyIIpaBAE€HUS He
MOJKET OBITb OAHOBPEMEHHO U uAeHOM CoBeTa CaMOyIpPaBAEHHUSA. DTO pe-
uieHue OBIAO Ba’KHBIM B TOM CMEBICA€, UTO CyA IPOBEA YETKYIO I'DaHb Me-
KAy COBeTOM caMOyIpaBAeHUS (KaK IIPEeACTaBUTEABHBIM OPraHOM) WU HC-
IIOAHUTEABHBEIMU OpPTaHaMHU CaMOYIIpaBAeHUd (Mep, yupasBaeHue). Cyp ak-
IIeHTUPOBAA NPUHIUII MOAOTYETHOCTH MUCIOAHUTEABHBIX OpPraHoB CoOBeTy
CaMOyIIpaBA€HHUS U BepxOBeHCTBO CoBeTa O OTHOUIEHUIO K UCIOAHUTEAD-
HBIM OpraHaM CaMOYIIpaBAE€HUS'.

W TyT BO3HHKAA OAHA npoOaeMa. EcAM yIOMSHyTOe IOCTaHOBAEHUE OBIAO
OBl OQUIIMAABHO IIPOBO3TAAIIEHO, T. €. BCTYIUAO OBl B CHAY Cpa3y IIOCAe
ero NyOAMYHOIO IIPOYTeHMd Ha 3acepaHun Cyaa, TO ObIA OBl PACCTPOEH Me-
XaHNU3M (QYHKIIMOHUPOBAHUSA MECTHOI'O CAMOYIIPABAEHUS, YTO ITIOBAEKAO OBI
U HaHeCeHUe yIlepOa MHTepecaM MeCTHOI'O HAaCeAeHUd, a TaKKe HHTepe-
caM IIPEeANpPUSTHN, OpraHu3aliuii. Takum obOpa3oM, (paKTUUYeCKr Ha HEKO-
TOpOe BpeMs Oblra OBl MAaparn30BaHa AEATEABHOCTb MECTHBIX CaMOYIIpaB-
AeHUM. Hapo OBIAO HAWTH pellleHue 3TOM IPOOAEMEL.

U Ttorpa KonctutynmorHbsll Cya B CBOEM peLIeHUN OCTAHOBUA, UTO BEI-
LIEYyIIOMSAHYTOE PelIeHhe AOAKHO OBITh OQHUIIMAABHO IPOBO3TAAIIEHO
AWIIBb CIIyCTS ABA Mecdlla C MOMEHTa ero NyOAMYHOro IIpoYTeHUs: (0OHapo-
AOBaHM4) Ha 3acepaHuu Cypa. TakuMm oOpa3oM, Ha ABa Mecsna OBIAO OTAO-
KE€HO BCTYHIAEHUE B CHUAY BBIIIEYIIOMAHYTOTO pellleHns KOHCTUTYIIMOHHO-
ro Cyaa. 3a 3To BpeMs 3aKOHOAATEAb HA OCHOBAHUU IIYOAMYHO OOHAPOAO-
BAHHOTO, HO elllé He BCTYIMBIIEro B CUAY pelleHUs BHEC IIONIPAaBKU B 3a-
KOHOAAQTEABCTBO O MECTHOM CaMOYIIPaBA€HUU.

AaHHaH CUTyallusd IIOCAY>XXUAQ TOMY, 9TO OBIAM BHECEHEI IIOIIPAaBKX B 3dKOH
o KoucrurynuonHom Cypae, KOTOphle NpepocTaBuau CyaAy IIpaBO CaMOMY
YCTaHABAUBATE AATY O(i)I/IU;I/IaABHOI"O IIPOBO3TAQIIIEHUA €Tro peI.HeHPIﬁ, T. e.
IO CYLJeCTBY pellaTh BOIPOC O TOM, C KAKOI'O MOMEHTAa BCTYIAeT B CHUAY
pemenue Cyaa.

Takoe npaBo Cyp IIPEMEHMA €lll€ OAUH pa3, U 3To Ipous3omao B 2005 ropy.

Tak, CYA paccMaTpuBaA BOIIPOC O KOHCTUTYIITMOHHOCTHU 3dKOHA O KOMIIEeH-

* TTocranosaenue Koncrurymmonnoro Cyaa AuToBckoit Pecriy6anku ot 24 aexaGpst 2002 T.



canusax TOCYAAQPCTBOM 3a BBIKyIIaeMoOe HeABMKMMoe uMytiecTBo. Hapo ot-
MeTUThb, YTO AQHHBIY 3aKOH PeryAupyeT OTHOIIEHUS, CBSI3aHHBEIE C BOCCTA-
HOBAEHUEM IIpaB COOCTBEHHOCTU B BUAE BBIIAQTHEL A€HE)KHBLIX KOMIIeHCa-
VM AWIIaM 3a HAIlMOHAAM3MPOBAHHOE HEABHJKUMOE UMYIIECTBO, KOTAA Ta-
KOe MMYIIIeCTBO He BO3BpalllaeTcd B HaType. B 3TOM 3aKOHe yCTaHOBAEHBI
NOPSIAOK U OKOHYATeAbHBIE CPOKM BBIIIAQTHL AE€HE)KHBIX KOMIIeHCAIlUH.
CAO’KHAQCh TaKas IIPAKTHKA, YTO 3aKOHOAATEABb, BHOCS IIOIIPABKU B 3aKOH
O KOMIIEHCAIIMIX FOCYAAPCTBOM 3@ BBEIKYIIa€MOE HEABUIKMMOE UMYIIECTBO,
5T CPOKM BCE IIEPEeHOCHA Ha Ooaee Mo3pHee BpeMd. KOHCTUTYIITMOHHBIN
Cyp IIOAUEPKHYA, YTO AAABHEMIINUN [IepeHOC OKOHYATEABHBIX CPOKOB BHI-
IIAQTBEl KOMIIEHCALIMM MOJKET OBITh IIPMU3HAH IIpoTHUBOpedamuMm KoHCTUTy-
UM, a TaK >Xe I[pPU3HAA He COOTBETCTBYIOIUMH KOHCTUTyIMHM oOIpe-
AEAEHHBIEe IIOAOKEHUS 3aKOHa, KOTOPHIE AEAeTHMPOBaAU [IpaBUTEABCTBY
IpaBO yCTAHOBUTH pasMep KOMIIEHCALIMHM M IIOPSAOK WX BHIIAATHL. Ecau
ynoMmsaHyToe pelieHre Cyaa BCTyIIMAO OBl B A€MCTBHE CpPa3y JKe IIOCAE ero
IyOAMYHOTO OOHAPOAOBAHUA Ha 3acepaHum Cyaa, TO OBIA OBl IPUOCTAHOB-
A€H MpOoIleCC BOCCTAHOBAEHHS IIpaB COOCTBEHHOCTU, IIPepPBAAach OBl BHI-
nAaTa AeHe)XXHBIX KommeHcanui. [Tosromy Cypa IIOCTAaHOBUA, YTO pellleHHe
IO BLIIIEYIIOMSAHYTOMY AeAy oduiuarbHo B «['ocypapcTBeHHBIX BepoMmo-
CTAX» AOAKHO OBITH IIpOBO3rAalieHo Auiib 30 pekabpsa 2005 ropa’.

Brllte 9 haKTU49EeCKM pPaCCMOTPEA BOIIPOC O TOM, KaKue IIPABOBEIE ITOCAEA-
CTBU4 BBI3BIBAET PE3OAIOTHBHAA YacCTh pelieHu KonctutynuonHoro Cyaa,
B KOTOPBIX KOHCTAaTUPYETCS COOTBETCTBUE (MAM HECOOTBETCTBHE) 3aKOHAa
nam uHoro akra Koncrurynuu. Ho pemenne Koncturynuonroro Cyaa co-
CTOUT HE TOABKO U3 PE3OAIOIVM, HO U U3 MOTHBOB, apTyMEHTOB, Ha KOTO-
PBIX OCHOBBIBaeTCs pe3oAroInuda Cypaa O KOHCTUTYLMOHHOCTU ITPAaBOBOIO
akTta. liMenHo B MoTuBupymomel uyacTu penieHus Cypa pacKpbIBaeTcd
CMBICA HOPM M IPUHLIUIOB KOHCTUTYLWM, IIPEACTABASIETCS UX IIOHATHE.
Bo3HuKaeT BOIIPOC, KaKOe IIPAaBOBOE 3HAUYEHHE MMeeT U3A0KEHHOEe B pe-
meHuu Cypa NOHATHE NOAOXKeHUM KOHCTUTYyIIMU, APyTUEe NIPAaBOBEIE apry-
MEHThI, Ha KOTOPBIX OCHOBBLIBAeTCd IpHU3HaHUE (MAU HeNpHU3HaHUe) akTa
nporusopedamuM Korncrurynuu. K paccMoTrpeHuio AaHHOro Bolpoca Kon-
cTUTyUnOHHBIU Cyp, aKTUYECKH, IIOATOAKHYAM AeicTBug CeliMa (mapaa-
MeHTa /\AUTBHI).

Kak g yxe ormeuan, KorctutynmonHBN Cyp B KoHIle 2002 ropa TpUHSAA
pellleHHe O COOTBETCTBUU KOHCTUTYLMU IOAOKEHUM 3aKOHa O MECTHOM
camoynpaBAaeHUU. B panHOM pentenun Cyp IpH TOAKOBaHNUM KOHCTUTYIIUN
IIOAUYEPKHYA, YTO 10 KOHCTUTYIIMU Te JKe caMble AUIla He MOI'YT MCIOAHSTH
(byHKIIUM IO OCYIIECTBAEHHIO T'OCYAQPCTBEHHOUM BAACTH U B TOXKE BpeEMs
OBITh YAEHaMM COBETOB MECTHBIX caMOyIpaBAeHUM, 9To mo KoHctuTynun
YAEHaMU MEeCTHBIX COBETOB CaMOYyIIPaBAE€HUM He MOTYT OBITH U AOAYKHOCT-
HBIE AWIQ, KOTOpPbIE MMEIOT IIOAHOMOYMS KOHTPOAVPOBATH AESTEABHOCTH

® TTocranosaerue Koncrurynuonnoro Cyaa AuToBckoit Pecriy6auku ot 23 asrycra 2005 T.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE TTPABOCYAVE B HOBOM TBICAYEAETUU

209



210

APMAHAC ABPAMABINYIOC. KOHCTUTYIIMOHHBIN CYA AUTOBCKOMU PECITYBAUKU

CaMOYdeBAeHPIfI. KOHCTI/ITYHI/IOHHBIfl CYA KOHCTATHUPOBAA, YTO €CAU BEI-
IIeyIIoMAHYyThbIe AONKHOCTHBIE AUIlA I/IS6I/IpaI-OTCFI YA€HaMH COBETOB MECT-
HBIX CaMOYHpaBAeHHﬁ, TO AO IIepPBOI'0 3acepaHUd CoBeTa MeCTHOT'O CaMoO-
YIIpaBA€HUS OHU AOAJKHEL OIIPEACAUTHCS 110 ITIOBOAY TOI'O, 3aHUMATHL U AAAB-
ore CBOIO IMTPEe>XHIOI0 AOAKHOCTB MAKM OTKA3dTbhCA OT Hpe}KHefI AONKHOCTU
u cTaTh uaeHoM CoBeTa MeCTHOTO CaMOYHpaBAeHI/Iﬂe.

Ho Cetim B Hauanre 2003 ropa BHEC HOMPaBKM B 3aKOH O BEIOOPaX B COBETHI
MEeCTHBIX CaMOYIIpaBA€HMM, UTHOPUPYS B BHIIIIeyKa3aHHOM pelleHuu Cyaa
U3A0KEeHHOe ToAKoBaHue KoHctuTyruu. B aTux nonpaBKax ObIAO YCTaHOBAE-
HO, YTO AOAJKHOCTHOE AUIIO, AOAJKHOCTH KOTOPOTO HECOBMECTUMA C AOAKHO-
cThIo yaeHa CoBeTa MeCTHOTO CaMOYIIpaBAeHHUs, He 0053aHO AO IEepPBOTO 3a-
cepaHmsa CoBeTa OTKA3aThCsa OT 3aHMMAeMOU I'OCYAQPCTBEHHOU AOAKHOCTH.

JAaHHag nonpaska Oblra OoO>karoBaHa B KoucturynuonubM Cya. KoHcTu-
TyUuOHHBIU CyaA B CBOEM IIOCTAHOBAEHUU HE TOABKO IIPHU3HAA 3Ty HOIIPaB-
Ky IpoTuBopeudalnei KOHCTUTyIIMM, HO ¥ PACTOAKOBAA, KaKue IIPABOBLIC
IIOCAEACTBHUS MMEIOT IIPABOBEIE apI'yMEHTh], U3AOJKeHHBIe B pellleHUn KoH-
crutynuonHoro Cyaa.

Tak KouctutynuoHHbIN CyA KOHCTaTUPOBAaA, UYTO CyOBEKTHI IIpaBOTBOpUE-
ctBa - CeuM, I'lpesupenT PecniyOauky, I1paBUTEABCTBO - IPU IPUHATHAU HO-
BEIX IIPABOBBLIX AKTOB WAW NIPU MU3MEHEHUH y’Ke AEUCTBYIOIUX OOS3aHBI
IIPUAEPKUBATLCA ¥ B MOTHBUpPYIOIIeN yacTu peueHusa Cyapa U3A0KEHHOIO
MIOHATHUS TOAOKeHUM KOHCTUTYIIUM, U APYTHX M3AOKEHHBIX B peIleHuU
Cypa apryMeHTOB’.

B mocaepyromux pemreHusax KonctutynuoHHBIM Cya pasBUA AOKTPUHY O
npaBoBoM cuae pemeHud KoHcturynuonHoro Cyaa. Tak, KoHcTUTyIIMOH-
BB Cyp KOHCTATHPOBAA, YTO CYOBEKTOB IPABOTBOPYECTBA OOSI3BIBAIOT HE
TOABKO QpPryMeHTBI, MOTHBBI, H3AOKE€HHBIE B O(MPUIUAABHO IIPOBO3-
rAQIIéHHOM pelleHnr Cyapa, HO M apryMeHTBI, MOTUBBI, KOTOPBIE M3A0JKe-
HBl B IIyOAMYHO OOHAPOAOBAHHOM, HO eljé O(MUIMAABHO HE IIPOBO3-
raaméHHoM pelteHnn KoHcturynumoHHOro Cyaa. Cya IIOAYEPKHYA, YTO B
IIPOTUBHOM CAyYae, eCAU IIO IIOBOAY KOHCTUTYIIMOHHOCTH TAKKUX ITPABOBHIX
aKTOB (T. €. IPABOBBIX AKTOB, KOTOPBIE€ OBIAM IIPUHATHI MAW U3MEHEHB], He-
B3Upas Ha MOTUBBI, aPT'yMEHTEl, U3AOJKEHHBIe B pellleHnr KOHCTUTYLMOH-
"Horo Cypa) OyaeT oOpamenue B CyA, TO 3T @KTBl MOTYT OBITh IPU3HAHBI
He COOTBEeTCTBYOIIMMHU KoHcTUTynum®.

,A,aAee HECKOABKO CAOB O TOM, KaK PEaAbHO Had IIPAKTHUKE UCIIOAHAIOTCA pe-
meHuda KOHCTI/ITYL];I/IOHHOFO CYAa. VA, MHBIMHU CAOBaMHU, KaK OpPTraHEI T'O-
CYAapCTBeHHOﬂ BAACTH pealrupyloT Ha pelieHUs1 CY,A,G., B KOTOPEIX 3dKOHBI

UAW WMHBI€ AKThI IIPU3HAIOTCA IIPOTHUBOPEYallIlUMU KOHCTI/ITYHI/II/I.

5 TTocraHoBAEHUE Koucturynuonsoro Cyaa AutoBckor PecryOauku ot 24 pexabps 2002 r.
? Tlocranosaenue Koucruryuonnoro Cyaa AuTosckoii Pecry6auku ot 30 mas 2003 T.
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B sTOoM cMBICAe OCOOBIX IpobAeM He cyulecTByeT. Kak mpasuao, CeiM,
[TpaBuTEeABCTBO IOCAe pelleHu# Cyaa BHOCST U3MEHEHMSI B aKThI, KOTO-
pble OBIAM IPU3HAHBI HE COOTBETCTBYIOIIMMM KOHCTUTYIIUM - MX NIPU3HA-
IOT HEAEUCTBUTEABHBIMU HUAW 3TU @KTHI AOIIOAHSIIOT, M3MEHSIOT.

Tak, HannpuMep, B CraryTe CeliMa, KOTOPHIU II0 KOHCTUTYyIUN MMeeT CUAY
3@KOHQ, €CTh OTAEABHBINM Pa3AeAr, B KOTOPOM peTrAaMeHTUPYeTCS MOPSIAOK
ucnorHeHus pemteHurt Koncrurynmonnoro Cyapa. B oanHOM pa3aeae ycTa-
HOBAEHO, UTO 3a TPH Mecsla II0CAe BCTYIIAeHUS B CUAY pelieHus Cyaa, Ko-
TOPBIM 3aKOH OBIA IIPM3HAH NPOTHUBOpedamuM KOHCTUTYIIuH, OAWH U3 KO-
muteToB CeliMa 0043aH ITOATOTOBUTH M NPeACTaBUTH CelMy IIPOEKT COOT-
BETCTBYIOIINX ITOIPABOK.

B HEKOTOPBIX CAyYasaAX NPU UCHOAHEHUM pelieHUuM KoHcTtuTyruonHoro Cy-
Ad BO3HUKAIOT U OIIpeAeAEHHBIe IIPOOAEMBI, S Aa’Ke cKaszan Obl MHTepec-
HBIE IIPABOBBIE CUTyaluu. B OCHOBHOM, 3TO OBIBAeT OOYCAOBAEHO TEM, UTO
IIPABOTBOPYECKHE CYOBEKTHI CAMU AAS Ce0S He MOTYT, @ MOJKET OBITh, U HE
XOTAT, Pa3bsICHUTh UCTUHHBIN CMBICA, CYIITHOCTb IIOAOKEHUY, U3A0KEHHBIX
B peuteHuu KoHcturynuonHoro Cyaa. HeCcKoAbKO IpuMepoOB.

Taxk, B utonre 2004 ropa KoncturynuonHsii Cya IPUHSAA IIOCTAHOBAEHUE IO
AEAy O COOTBeTCTBUU KOHCTUTYIIMU OTAEABHBIX IToAOKeHUU Craryra Celt-
ma’. CyTe pena Ovlraa oueHb npoctoiu. [To Konctutynuu Autosckon Pec-
nyoAanku yaeH CeliMa, IOMHMO €ro 3apIAaTHL 3a paboTty B CeliMe, HE MO-
JKeT IIOAYY4aTh HUKAKOTO APYIOTO OKAAAQ, 3@ MCKAIOUEHHEM OIAATHL 3a
TBOPUYECKYIO AeATeAbHOCTb. B Craryre CeliMa OBIAO YCTAHOBAEHO, 4YTO
unreH CeliMa, IOMUMO €ro OKAapa 3a pabory B CeliMe U OIIAATYy 3a TBOpYe-
CKYIO AESITEABHOCTB, €Ié MOJKeT IIOAYYaTb M OKAQA 3a NEeAArornuecKylo
AesATeAbHOCTb. CaMo cOOOM IOHSATHO, 4TO Takoe IoaokeHue Craryra Cel-
Ma OBIAO IPU3HAHO NPOTHBOpedaluM KoHCTUTYIIUN.

[TonyrHO KOHCTUTYIMOHHBIA CyA B BHIIIEYIIOMSAHYTOM IIOCTAHOBACHUM U3-
AOJKUA OOIIMPHYIO AOKTPUHY O KOHCTUTYIJMOHHOM CTaTyce yreHOB CelMa.
OAMH 13 BOIIPOCOB, 3aTPOHYTHIX B YIIOMSHYTOM ITIOcTaHOBAeHUH Cyaa, OBIA
BoIpoc o0 oTnycke 4aeHOB CelMma.

B Koucrurynuum AuUTOBCKOU PecnyOamku 3akpenaeHo, uTO CelM e’Kerop-
HO coOupaeTcs Ha ABe CEeCCUM - BECEeHHIOIO U OCeHHIOI0. BeceHHsst ceccus
HaumHaeTcsa 10 MapTa U 3akaHuuBaeTcd 30 HWIOHY, @ OCEHHSI HauWHAETCH
10 ceuTa0Opsa m 3akaHuuBaeTcsa 23 AekaOpsd. Tak Kak B 3aKOHOAATEABHOM
opsiAke He OBIA perraMeHTHPOBaH OTHYCK YaeHOB CeliMa, TO HpaKTUKa
CAOXKMAAQCH TaKad, YTO BpeMs MeXXAy ceccuamu CeliMa (3TO MOUYTHU IITh Me-
cqaueB) (PaKTUUECKM PaclleHMBAaAOCh KaK OTIIYCK, HeB3upas Ha TO, YTO U
MeXKAy ceccusMU pabora CeliMa MPOAOAIKAETCA - IIPOXOAAT 3aCEAAHUA KO-
MUTeTOB, Komuccu CeMiMa U T. A,

® Tlocranoenrenue Koucrurynuonnoro Cyaa AUTOBCKol Pecry6auku ot 1 utoas 2004 .
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Konucturynmonnsiti Cya KOHCTATUPOBaA, 4TO B KOHCTHUTYIIUN 3aKpenAéH
IPUHIOUI HelNpepblBaeMOCTH AedTeAbHOCTH CeliMa OOyCAOBAUBAET U TO,
4To BpeMs MexXpy ceccusamu CeliMa He MOJKET OBITb OTOJKAECTBAEHO C OT-
nyckoM. KorcturynuonHbBIM Cyp TakkKe ykKasan, 4yTo CeliM B 3aKOHOAQ-
TEABHOM TOPSAKEe AOAKEH PeraaMeHTHPOBATh OTIYCK IIapAaMeHTapHeB.
[TpoLIAO HTOUTH HOATOPA 'OA@ CO AHSI IIPUHSTHS BBIIIEYIIOMSHYTOI'O IIOCTa-
HoBAeHUa KoHctuTynmonHoro Cyaa, HO Tak M B 3aKOHOAATEABHOM IIOPSIA-
Ke ICHO He PEerAaMeHTHUPOBAHO, YTO CUUTATh OTIIYCKOM 4aeHOB Celima. Ha-
AO OTMETUTH, UTO 3THU MOATOPA ropa B CeliMe IIAU U AQABIIIE IPOAOAKAIOT-
cs OypHBIe Ae0aThl II0 IIOBOAY TOT'O, KAKYI0 MOAEAb PEIYAUPOBAHUS OTIIYC-
kKa yaeHOB CeliMa BbIOpATh.

B yxe ynomsaryroMm nocraHoBaeHun KoucturynuoHHoro Cyaa 1o AeAy O
coorBeTcTBUU KOHCTHTYIMU OTAEABHBIX NOAOKeHUM Craryra Cerima Cyp,
TaK)XKe BBICKA3aACS U IIO IIOBOAY OOSI3aHHOCTHU 4AeHOB CeliMa y4aCTBOBATh
Ha 3acepanuax Cenma. Cyp KOHCTAaTHUPOBAA, YTO y4acTHe Ha 3aCeAAHUSIX
CeliMa ABASETCSA KOHCTUTYLIMOHHOM OOS3aHHOCTBIO ITapAaaMeHTapueB. Cyp
IIOAYEPKHYA, UTO TaKOe NoBepeHNe uneHa CeliMa, KOrpa OH 0e3 O4eHb yBa-
KUTEABHOHN IIPUYMHBI HE y4acTByeT Ha 3acepaHusax CeliMa, Oll€eHUBAETCH
KaK HeBBIIIOAHEHMEe er0 KOHCTUTYIIMOHHBIX 00s13aHHOCTer. Hapo oTMeTuTs,
YTO IIOCA€ BCTYIAEHUS B CHAY BBIIIEYKA3aHHOI'O IIOCTAHOBA€HHSA KOHCTH-
TynuoHHOro Cyaa 4MCAO IAapAaAMEHTApHEB, YYACTBYIOIIMX HA 3aCEAQHUAX
CeliMa, 3HQUUTEABHO BO3POCAO.

W B 3aKAIOUEHHE HECKOABKO OOIWX 3aMed4aHUW MO IIOBOAY COOTHOIIEHUS
COITMAaABLHOM, TTOAUTHYECKOU PEaAbHOCTU U KOHCTUTYIIMOHHOTO KOHTPOAS.

Bpsa Ax MO>XHO OBIAO OBI IIPOBECTH YETKYIO I'DAHb MEKAY KOHCTUTYIJMOH-
HBIM KOHTPOAEM W COIMAABHOM, IOAUTHYECKOM PearbHOCTBIO. OCyIecTB-
AeHVe KOHCTUTYLIMOHHOIO IIPABOCYAUS WU COLIMAABbHAsi, IIOAMTHYECKas pe-
AABPHOCTb B3aUMOCBSI3aHHL.

C 0OpHOM CTOPOHBI, COLIMAABHEIE, IOAUTHYECKHUE IIPOIIeCCH], IIPOHCXOAMAIINE B
0o0I11eCTBe, He MOTYT HE BAUSTH M Ha OCYILIECTBACHHE KOHCTUTYLIMOHHOIO IIpa-
BOCYAHUs. DTO, B OCHOBHOM, OOYCAOBAEHO T€M, YTO BEAb y’Ke€ B CaMUX KOHCTHU-
TYLIUSIX eCThb UAU II0 KpaliHel Mepe AOAKHBI OBITh 3aA0KeHBI OCHOBBI COLIM-
AABHOM, IOAUTHYECKOM peaAbHOCTH. C APYTOM CTOPOHBI, KOHCTHUTYIIMOHHBIN
KOHTPOAB, OCYILIECTBAIEMBIY KOHCTUTYIIMOHHBIMU CYAAMH, B ONPEAEAEHHOM
00BEME KOPETUPYET COLIMAABHBIE, IIOAUTUYECKHE IIPOLIECCH], IIPOUCXOAAIINE B
00111eCTBe, B TOM UHCAE U IIOBEAEHUE CyOBEeKTOB IIPaBOTBOPUYECTBA.

XoTa COIIMaAbHBIE, IIOAUTHYECKHEe IIPOIeCChl, CyIleCTBYIOIe B O6I_U;eCTBe,
1 OCylleCTBA€HHEe KOHCTUTYIMOHHOI'O IIPABOCYAUs B3dWMOCBA3dHBI, HO
BCerAd HAAO MMeEeThb B BHAY, YTO €CAU COIMAABHASA, IIOAUTHYECKAd pPeadAb-
HOCTH IIpeCTyIllaeT T'paHUu, OYepUYeHHLIe KOHCTHWHHeﬁ, 9TO CTAHOBUTCA
OIIaCHBIM M 4YpeBaTO HelIpeACKa3yeMBbIMU ITOCACACTBUAMU.



SUMMARY

In the article, an aspect of the relations between legal principles and socio-
political reality, i.e. implementation of decisions of the Constitutional
Court in the Republic of Lithuania, is analysed, as the problems which
occur in the area of implementation of decisions of the institution of con-
stitutional justice clearly reflect the relation between requirements of law
and the socio-political reality.

With reference to the jurisprudence of the Constitutional Court of the
Republic of Lithuania, the author investigates what the legal effects are
brought about by the decisions of this Court whereby laws and other legal
acts are recognised as being in conflict with the Constitution, and how
these decisions operate with regard to time. In the article, it is stated that
the power of decisions of the Constitutional Court is prospective.

The author also examines the cases in the practice of the Constitutional
Court when the Court postponed the official publishing of its decisions
and, alongside, their entry into effect, so that the legislator might have
time to amend respectively the legal regulation which is in conflict with
the Constitution. In the article one also reveals the doctrine formulated by
the Constitutional Court regarding the significance of the concept of pro-
visions of the Constitution and other arguments, which are set forth in the
decisions of the Constitutional Court and, on the basis of which, legal acts
are recognised to be in conflict (or not in conflict) with the Constitution.
One also examines how the entities of law making implement decisions of
the Constitutional Court in reality and what problems occur in this area.
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HEKOTOPLBIE ITPOBAEMbBI 3AHINTHI ITPAB
YEAOBEKA B HEIIPM3HAHHbBIX

TOCYAAPCTBAX'

BAAAMMMP OTAHECSH

3am. IIpegcegamens
Koncmumyuyuonnoro Cyga Pecnybauku Apmenus

YBa)kaeMble KOAAern!

AyMaeTcs, 4TO KaKAOI'0 YUeAOBeKa, 3aHMMAIOIIerocs: BOIlpocaMyu KOHCTUTY-
IIMOHHOTO IIPABOCYAUS, AOAKHA 3a00TUTH IPOOAEMaA 3alIUTHI IPAB HaceAe-
HUS, HAXOAAIIErOCS IOA IOPUCAUKIIMEN HENPU3HAHHBIX TOCYAApCTB. S
UMeIO B BUAY 3allIUTY UX NPaB OT AeNUCTBUM U pellleHUlN CBOUX >Ke Halluo-
HAABHBIX OPIaHOB MCIIOAHUTEABHOU U CYA€OHOU BAACTH.

Kak CBHAETEABCTBYET UCTOPUS, CyAbOa U CTaTyC HAapOAOB, OOPIOIIMXCS 3a
caMOOIIpeAeAeHUe, pellaeTcsl HeCKOPO, BOIPOC 3TOT MOJXKET PaCTIHYThCS
Ha pecaTtureTrs. OAHAKO 3allluTa TpaB U CBOOOA YeAOBeKa - 3TO HopMa jus
cogens, KOTopasi AeUCTByeT TepMaHEeHTHO M He MOJKeT IPEeKpPaTuTh CBOe
AEMCTBUE HAM OBITH IPUOCTAHOBA€HA B OTHOIIEHUM KAKOTO-AMOO AHMIIa
AMIIb IO TOW IIPUYMHE, YTO €T0 3THOC, BCAEACTBHE OOPBOBI 3a CBOE CaMO-
oIpepeAeHre, C TOUKU 3PEeHUs Me>XAYHapOAHOTO IIpaBa, OKa3aAcs B HEOII-
pPeAeAeHHOM TTOAUTHUKO-TPABOBOM CTaTyCe.

HeszaBucumo OT TOTO, AEMCTBYET AM B MECTHOCTH TPOKUBAHUS AMIHOCTH
IyOAMYHAsT BAACTh MEXXAYHapOAHO IPU3HAHHOM METPOIIOAWU HAU BAACTD,
copMUPOBaBIIIas B pe3yAbTaTe CaMOOIIPEAEAeHNs, HO ellle HelIpU3HaHHO-
TO, TOCYAQPCTBA, AQHHAS AMYHOCTDH IIPOAOATKAET HaXOAUTHCS TIOA 3aIUTOM
ME>KAYHAPOAHOTO ITyOAMYHOTO IIpaBa.

1. Haropro-Kapabaxckasa PecnyOAvKa, paBHO KakK W ApPyrue HeNpU3HaH-
HBIE TOCYAQPCTBQ, MOSIBUBIINECS Ha MOCTCOBETCKOM IIPOCTPAHCTBe, cop-
MHPOBaAaCh B pe3yAabraTe pacnapa Coserckoro Corosa.

HezaBrucumo oT oO1eHOK A3epOalip’KaHCKOTO TOCyAApPCTBA MAW IIO3UIIUHA
PecniyGamku ApMmeHus, CBI3aHHBIX C co3paHueM u crarycom HKP, rpaxkaa-
He 3TOr0 HOBOOOPA30BAHHOI'O IOCYAAPCTBA (DAKTUYECKM OOUTAIOT B TOU
reorpa@uuecKoy CcpeAe, B IPeAeAaX KOTOPOM AEUCTBYeT IOPUCAUKIIMA HC-
KAIOUUTEABHO 3TOI'O I'OCYyAAPCTBaA.

CeI‘OAHH HKP HapAeAeHd BCeMU XdaPAKTEePHBIMU 4epPTaMU I'OCyAdpPCTBa: UMe-
€T dApMHUIO, IIapPAAMEHT, IIPABHUTEABCTBO M CAMOCTOATEABHO AeﬁCTBYIOLHYIO

HpeACTaBAeH HA OCHOBE€ BBICTYIIA€HUS B IIPEHUAX.



cypeOHyIO cucTteMy. At0O0M OeCIPUCTPACTHBIN DKCIEPT IOATBEPAUT, UTO B
HKP oOmjecTBeHHass M roCyAapCTBEHHAs >KM3HL OpraHW30BaHa He MeHee
3¢ PekTuBHO, yeM B A3epOalipkaHe.

2. HKP He npusHaHa CyOBbeKTaMU MEXAYHAPOAHOI'O IIPpaBa B Ka4eCTBe IIOA-
HOIIPABHOTO YAE€HA MEKAYHAPOAHOTO COOOIECTBa, OTHOCUTEABHO ee OyAy-
LIero CraTyca BeAYyTCS IleperoBOphl. OAHAKO ee (haKTUYeCKasd HEe3aBHUCHU-
MOCTb B TOYHOCTH COBIIQAAET C TEM MCTOPUUYECKUM IIEPUOAOM, KOTOPBIN 1O
BPEMEHU COOTBETCTBYET HE3aBUCUMOCTU A3epOarip KaHa.

I'paxpae HKP oOutaroT He Ha APyrol IAQHETe, a Ha IIAaHeTe 3eMAd, TAe
He CylLlecTByeT HU OAHOI'O KBAaApPATHOTO KUAOMETPa, Ha KOTOPBIM He pac-
IpocTpaHgaAuck Ovl YcraB Opranusanum OOwpeprMHeHHBIX Hanwmii, yHUBep-
CaAbHBIE MEXXAYHAPOAHBIE AOTOBOPHI OTHOCUTEABHO IIPAB M OCHOBHBIX CBO-
00p, uenroBeka. CaepOBATEABHO, HE3aBUCHMO OT CTaTyca TOM TePPUTOPHH,
KOTOpas IBASIETCS IMMOCTOSTHHBIM MECTOM ITPO’KMBaHMs KapabaxIileB, OHM Ha-
XOAATCS TOA 3aIIUTON MEeXAYHApPOAHOIO MyOAWYHOTO IIPaBa.

Boaee Toro, o6cyxxpeHue Oyayiero craryca HKP nmpoxoauT mexxpy Apme-
Huen u AzepOalp)KaHOM, KOTOPHIE 9BASIOTCA YAeHaMu He Toabko OOH, Ho
1 MHOTOYHCAEHHBIX PErrMOHAABHBIX MEXAYHAPOAHBIX OpPraHM3alluil, B TOM
yrucae u CoseTa EBpomnsbl.

3. CoraaceH, uto xoTd HKP obaapaeT mMOUYTH BCeMU XapaKTePHBIMU AAS TO-
CypapCTBa aTpuOyTaMu, OAHAKO SABASETCS "HEIPU3HAHHBIM I'OCYAAPCTBOM' .
Aa, HKP He mpusHaHa, OAHAKO UMeeT CBOEe HAIlMOHAABHOE 3aKOHOAATEAb-
CTBO U cOpPMUPOBaAHHBLIE HA OCHOBE IMOCAEAHEro, C COOAIOAEHUEM AEMO-
KpaTH4YeCKUX IIPOIeAYpP 3aKOHOAATEAbHBIE, UCIIOAHUTEAbHBIE U CyAeOHEBIe
OpraHbl, KOTOPHEIE, B Ka4eCTBE HOCUTEAEM IyOAMYHOW BAACTH, IPU3HAHBI
TaKKe MEeXAYHApPOAHBIMU OPraHU3allMgMHU, C KOTOPBIMH IIOAAEPKHBAIOT
oTHoIIeHnd. KcTaTH, 3aKOHHOCTh M30paHUs BBIIIEyKa3aHHBIX OPTaHOB He
IIOCTaBA€HA I10) COMHeHUe KaKOH-AMOO MeKAYHapOAHOM MHCTaHIMEH.

Mcxoass U3 M3A0KEHHOTO, HaIlpalluBaeTCcsl BOIIPOC, a KTO OOAee COOTBET-
cTByeT crarycy rocypapcrsa — HKP uam Adranucran, Comaru u Mpax?

4. B HacTosIlee BpeMs, B CBsI3U ¢ yaeHcTBOM B CoBeTe EBpOIIBI U 3alliu-
TOU IIPpaB M OCHOBHBIX CBOOOA UeAOBeKa, oOeclieunBaeMblX EBporelnickon
KOHBeHIMel, HaceaneHrne HKP, ¢ Toukm 3peHUs MeXAYHApPOAHOTO IIPABQ,
OKa3an0Ch B CUTyalluM, KOTOpasd B IOPHUAMYECKOM AacCIIeKTe dIBASeTCS HOH-
CEeHCOM U HMKOMM 00pa3oM He yMelllaeTCsd B PAMKU UX 3APAaBOMEBICAUS. Ap-
MeHUda 1 A3epOalipkKaH, UMeIOINe OIIpeAEAEeHHEIe IIPUTA3aHUI U BEAYIINE
IIEperOBOPEl OTHOCUTEABHO Oyayilero craryca HKP, aBagioTca uaeHamMu
CoBeTra EBponbl U IPpHUCOEAUHUAUCH K YKa3aHHOU KOHBeHIUN, U UMEHHO
B JTOM CB43U HeAb3s He yKa3aThb Ha HEAOTHMYHOCTH TOT'O OOCTOSTEALCTBA,
uro HKP Kak OBl OCTarach BHE 3allIUTHI 3TOU Ba’KHEUIIEU MeXKAYHAPOAHOU
opranmizanuu 1 KoHBeHIIUHU, AeJKalllell B OCHOBE ee AeSITeABHOCTH.
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5. Korpa 3apy0eskHBIE TOCYAQPCTBa He JKEAAloT NPHU3HaBaTbh U UMETh AEAO
¢ HKP, Kak ¢ Hempu3HaHHLIM rOCyAQPCTBOM, TO, MCXOAS U3 CYILECTBYIOIINX
CETOAHSI MEKAYHAPOAHBIX IOAUTHYECKHX PEaAui, 3TOMY MOJKHO HAWUTH
o0BbscHeHre. OAHAKO COBEPIIEHHO He ITOAAAETCSI OOBbSICHEHNIO, KOTAQ TaKas
aBTOPUTETHAas MEeKAyYHapoAHasi opraHu3anus, Kak CoBeT EBpombl 1 BXOAS-
UM B €r0 KOHBEHIIMOHAABHYIO CUCTEMY Me>KAyHapOAHBIM CyA He IIpU3Ha-
IOT, YTO 3Ta CTPYKTypa AOAKHA TapaHTHUPOBATH 3allfUTy IIpaB M CBOOOA r'pa-
xpaaH HKP u npuHHUMaTh >Karo0El, IpeAcTaBAsieMble HaceaeHueM HKP.

6. Co3panacek Hekas abcypapHasa curyanuda. Haceaernne HKP, nwrTaromeecs
IIyTEM CAMOOIIPEAEACHNS YAYUIIUTE CBOIO JKU3Hb, Pa3BUBATLCSA B CBOOOAHBIX
U CIPAaBEAAMBBIX YCAOBUSAX, AO OKOHUATEABHOTO pa3pelleHns BOIIPOCOB, CBA-
3@HHBIX CO CBOEM OOPBOOYU, HE AOAKHO IIOAB30BATHCA 3AIUTON, IIPEAYCMOT-
peHHOM EBpOIeicKOM KOHBEHIIMEN O 3allliuTe IIpaB M CBOOOA YEAOBEKQa, KO-
TOPOM, KCTATH, IIOAB3YIOTCAI 0€30 BCSAKUX IPENATCTBUM Ipa’kpaHe ApMeHNU
u AzepOalipiKaHa, BEAYIIIUX IIeperoBOpbl OTHOCUTEABHO cTtaTtyca HKP.

41 Mory mpuBecTH AaXe KOHKpeTHBIM npumep. >Kuteab HKP A. T'., koTo-
pBIM IIpepcTaBUA Karo0y B CrpacOyprckuii cyp, 07.06.05 r. moAy4yua oT-
BET CAEAYIOILIETO CopepykKaHuA: "EBPOIEUCKUIM Cyp IO IIpaBaM 4YeAOBeKa
MOJKET PacCMaTPUBATh TOABKO Te KAAOOBI, KOTOPbIE HAIlPABAEHBI IIPDOTUB
TOCYAQPCTB, PaTU(UIIMPOBABIINX EBpPONENCKYyI0 KOHBEHIIUIO IO IIpaBaM
yearoBeKa. Haropuruiti Kapabax TakKOBBIM He sIBAsSeTcCs. VIMeHHO IIo 3ToM
IIpUYMHE, IIPOIlY Pa3bsCHUTH, IIPOTUB KAKOTO I'OCYAAPCTBa, PaTUuHUIIUPO-
BaBilero KoHBeHIINIO, HallpaBAeHO Balile 3asiBAeHUe (IpUAarar0 CIUCOK
3TUX CTpaH). B nmpotuBHOM caydae, Cyp He CMOXKeT pacCMOTpeTh Bariie 3a-
aBAeHUE".

ABTOpP >XKano0bl, KOTOPHIM BBIpa*kaA HEAOBOABCTBO BHIHECEHHBIMU CYAAMU
HKP pemeHusMu B OTHOILIEHUU €TO CBIHA, CYUTAET, YTO 110 AQHHOMY AEAY
HapylLIeHO IIPAaBO CIPABEAANBOIO CyA€OHOTO Pa30UPATEABCTBE, IIPEAYCMOT-
peHHoe 6-11 cTaThelt EBporelickoli KOHBEHIIUHU O MpaBaX M OCHOBHBIX CBO-
00paX YenOBeKa.

W3 maTepuanroB Aena ABCTByeT, 4yTO CyAabl HKP HU 3aKoHOAQTEABHO, HU
hakTHyeCcKU HU HMeIOT HUKaKON CBSA3U C CypeOHBIMH cHucTeMaMu ApMe-
Huu U AzepOaripkaHa.

He cekpeT, utro HKP HaxoAUTCS B AOBOABHO TECHBIX 3KOHOMHUYECKUX U CO-
IIMAABHBIX CBA35X C ApMeHHelN, OAHAKO OOIeU3BEeCTHO, YTO UMEHHO B Cy-
pax HKP Haumnaerca u B BepxoBHoM cype HKP 3akaHumBaeTcs paccMmoT-
peHue AT00OTO YTOAOBHOTO MAU I'Pa’kKAQHCKOTO Aena. Kpome Toro, HaM Ka-
>KeTCsl, U4TO, C TOUKH 3PEeHUs MeXKAYHapOAHOTO IIpaBa, OBIAO OBl OAHO3HAU-
HO HENpUEeMAEeMO, eCAu OBl CyAeOHBle opraHbl PA pacmpocTpaHuAu OBl
CBOIO IOPUCAUKIIUIO TakK)Ke Ha TeppuTopuio u HaceaeHue HKP. B mopo00-
HBIX YCAOBUSX HEAOTMYHO U 0e30CHOBATEABHO TpebOoBaTh OT KapabaxIles,
4TOOBI OHM NocAe pemnteHus BepxoBHoro Cyapa HKP npeacraBasgau OBL Ka-



MO0y IIO WX AEAY BEICIIEMY CYA€OHOMY OpPTaHy KakKoW-AMOO APYTOM CTpa-
HBI, KAKOBBEIM gBAdeTcss KaccanuoHHBIN Cyp PA.

B oTHoleHun AzepbabipkaHa MOJKHO CKa3aThb CAEAYIOIIee.

B 2003 r. BepxoBabiM CypoM HKP OBIAO paccMOTpeHO 4 YTOAOBHEIX AEAQ,
30 rpakpaHCKUX Aeh, B 2004 1. - 8 YyTOAOBHEIX A€A, 37 TPa’KAQHCKUX AEA,
Ha HOAOpPL 2005 T. - 5 YTOAOBHBIX AeA, 22 TPa’KAAHCKUX AeAd. B oOileit
CAOJKHOCTH, TOABKO B Te4eHHe IIOCAEAHUX TpeX AeT paccMoTpeHO 106 aea.

[Tpy HaAWMYMYU NOAOOHOTO KOAMYECTBA AeA TpeOOBaTh, YTOOBI II0 HUM 3auH-
TepecOBaHHBIE CTOPOHEI €3AUAU OBl B baky U IPpHUHOCUAU OBI CBOU JKAAOOBI
Ha pemeHusa BepxoBHoro Cypa HKP B Haxopdmumecs TaM BEICIINE CYA€O0-
HBIe WHCTAQHIWM, MATKO TOBOPY, He YMeIaeTCsd B PaMKaxX 3APaBOMBICAMA.

7. AzepOalipKaH He TOABKO He MMeeT HHKAKUX IIPAaBOBBIX HAM (PaKTUde-
ckux oTHomteHutt ¢ HKP, Ho u Bo BpeMsi nmpucoepuHeHust 15 ampeas 2002
r. K EBpomnenickoli KOHBEHIIUN O IPaBaxX M OCHOBHEIX CBOOOAAX YEAOBEKA B
CAQHHOU Ha XpaHeHHe PaTU(MUKAIIMOHHON IpaMoTe O4YeHb YeTKO YKa3ah,
uTro A3epOarpkaHcKasg PecnyOAnMKa 3asgBASET, 4YTO HE MOJKET rapaHTUpPO-
BaTh MpuMeHeHUe moAoKeHUM KouBennuu 1950 r. Ha TeppUTOPUSX, 3aHSI-
ThIX PA.

A Apmenns, koraa B Mapte 2002 r. IpuCOeAMHUAACH K YKa3aHHOU KoHBeH-
UM, KaKUM-AMOO 00pa3oM He yKas3aad, 4TO OHA ITOAOKeHUHd KoHBeHIIMU
pacupocTtpanuT 1 Ha HKP. Ham KakeTcs, UTO TaKOM IOAXOA ApMeHUHU
IIOAHOCTBIO BBEITEKAET U3 IIPUHIIUIIOB MEXKAYHAPOAHOI'O IIPABa.

8. TakuM 00pa3oM, IOAyYAEeTCd, YTO, C OAHOM CTOPOHEI, Xxurteau HKP Ha-
XOASATCI B TaKOU reorpauyeckol cpepe, KOTopasd, IO CyTH, MOKPhIBAETCI
opucpuknvelnn EBponelickoil KOHBEHIIUKU O MPaBaX U OCHOBHBIX CBOOOAAX
YeAOBEeKa, OAHAKO, C APYTOU CTOPOHBI, EBponencKull Ccya Mo IIpaBaM 4eAo-
BeKa OTKAa3bIBaeTCsd IIPUHMMATL JKaAoObl OT rpakpaH HKP.

[To HalleMy MHEHMIO, IIOAOOHBINM IIOAXOA He clpaBepAuB. [loaydaercsd, 4dro
rpakpaHe HKP, KOTOpBIe IBITAIOTCA AOBECTH AO AOTHUYECKOTO KOHIIa OOPBEOY
3a CBOe caMOOMpeAeAeHle BO UM Ooaee CBOOOAHOU U AEMOKPATUYHOM JKU3-
HY, BBIHY’KAEHBI AMAUTEABHOE BpeMs OBITh AWUIIIEHHBIMU 3allUTH], TPEAYCMOT-
PEHHOM HOpMaMU MEKAYHApOAHOIO IIpaBa, B TOM uucAe, U KoHBeHIHeN O
IIpaBaxX ¥ OCHOBHBIX CBOOOAA@X UEAOBEKa U AOTIOAHSIOIUMU ee TIPOTOKOAAMM.

ITo 3TOMYy NOBOAY YMECTHO BCIOMHUTH COAEpP’KaHMe cTaTbu 2 BceoOmien
AE€KAapalluy 1IpaB 4enroBeKa oT 1948 ropa, B KOTOPOM CKa3aHO, YTO KaKABIU
AONKEH 00AapATh BCEMM IIpaBaMU U CBOOOAAMH, NPOBO3TAAIIEHHBIMU Ha-
cTodiie¥ Aekaapalmei, 6e3 Kakoro Obl TO HU OBIAO Pa3AMUMS.

KOHerTI/IBI/IpYH CcoApeprKaHue JTOT'O IIOAOJKEeHUSd, BO BTOPOM ITYHKTE 3TOM
CTATbU IIOAYEPKUBAETCHA, UTO "He AONKHO IIPOBOAUTLECSA HUKAKOI'O PA3AMYMA
Ha OCHOB€ IIOAUTHYECKOT'O, IIPABOBOTO AU MEXXAYHAPOAHOTO CTAaTyCa CTpa-
HBI UAW TEepPUTOPUH, K KOTOpOfI YEeAOBEK IIPUHAAANCIKUT, HE3aBUCUMO OT TO-
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rO, IBASIETCSI A 9TA TEPPUTOPUS HE3aBUCUMOM, IIOAOIIEYHOM, HeCaMOYIIPaB-
ASIEMOU WAM KaK-HUOYAL MHAue OrPAHUYEHHOM B CBOEM CyBepeHuTeTe'.

HaMm Ka’keTcs, COOTBETCTBYIOIKE CTPYKTyphl CoBeTa EBPONBI AOAKHEI Ka-
KHM-AHM00 00pa3oM OOpaTHUTBCA K BOIPOCY O 3alllUTe IIPaB M OCHOBHBIX
CBOOOA, YeAOBEKA B HENIPU3HAHHBIX I'OCYAAPCTBAX.

Heab3st TOAHOCTBIO HE COTAQCUTBHCSA C HBIHeITHUM [Ipeacepatenem EBpo-
IIENCKOro Cypa rocnopnHoM BaabaxabepoM, Korpa oH 28-ro HosAOpsa 1996 r.
B HAEHTHUYHOM MHEHWU, NPEACTAaBA€HHOM B PEeIIeHUM IO AeAy AYU3UAY
npotus Typuum, roBops O HapyllaeMBIX IIpaBaX HApOAOB, OTMETHUA CAe-
Ayiolilee: "... IpaBO CaMOOIIPEAEAEHUS SIBASIETCS CPEACTBOM, KOTOpOe MO-
KeT OBITh HWCIIOAB30BAHO AAS TIOATBEPIKACHUS MEKAYHApPOAHBIX IIapamerT-
POB IpaB deAOBeKa U AeMokpaTuu'. K yKazaHHOMYy MHEHMIO NIPUCOEAU-
HUACS TaKke Apyrou uaeH Cypaa - rocriopus Pucpane.

9. I'loHATHO, 4TO pacCMaTPUBAEMBIM BOIIPOC HAXOAUTCS Ha CTBIKE IIpaBa U
IIOAUTHUKH, U B CUAY 3TOro EBpoIericKkoMy CyAy TPYAHO IPUHATH PAAUKAAD-
Hoe pemeHre. OAHAKO, KaK CBUAECTEALCTBYeT IIpakTuka Cyaad, OH BCerpa B
CAOJKHBIX CHUTyallusIX HAXOAUA PAa3yMHBIE peIlleHUs, COXPaHsgsd IIPUOPUTET
YBa’KeHUs IIPaB 4YeAOBeKa.

10. Ham KaskeTcs, Me>XAYHapOAHBIE OPTraHU3alui U MeKAYHAPOAHbBIE CYABL
B OTHOIIEHWUM HEeINPU3HAHHBIX T'OCYAAPCTB AOAKHEI C(POpPMUPOBATH CAe-
AVIOIIYIO IIO3UITUIO: HEIIPU3HAHHOE T'OCYAAPCTBO He SBAGIETCS UAEHOM Me-
KAYHApPOAHOTO COOOIIeCcTBa NPU3HAHHBIX T'OCYAAPCTB, OAHAKO €ro 3aKOHO-
AAaTEeAbHBIE, UCIIOAHUTEABHBIE U CyAeOHbIe OpraHbl, KaK UHCTUTYTHI, PacIo-
pSAYKaroIuecss CyAbOOU HApOAOHACEAEHUS AQHHOM CTPAHBI, OTBETCTBEHHBI
33 HapyUIeHMe 3alluIIaeMBIX Me>XAYHApPOAHBIMA KOHBEHIIMOHAABHBIMU
HOpMaMM IIpaB AUWI], HaXOAJIINXCA IIOA UX IOpUCAUKIUEN. B caydae mopo06-
HOTO HApYIIEHHUS, MEeKAYHAapPOAHBbIe OpraHmu3alliM, a TakKe EBponenckui
CyA IO IIpaBaM YeAOBEeKa, pPacCMaTpPHUBAIOT HENPH3HAHHOE I'OCYAAPCTBO B
KayeCcTBe CyOBEKTa, HEeCYIIero OTBETCTBEHHOCTh, IPEAYCMOTPEHHYIO HOP-
MaMU Me>XAYHapOAHOTO IIpPaBa.

SUMMARY

Each person who has to do with the issues of the constitutional justice
must think over the protection of the rights of people living under the
jurisdiction of unrecognized states from the decisions and illegal actions of
their national and judicial bodies. As the history witnesses, the question
of destiny and status of the nations which fight for their sovereignty, is not
solved quickly; it may last for decades. But the protection of rights and
freedoms of people is jus cogens norm, which acts continuously and can
not be stopped or cancelled only because of the fight for sovereignty; its



ethos has appeared from the point of international law in a vague legal-
political status. The subjects of international law do not recognize the
Nagorny Karabagh as the authorized member of the international family of
states. Negotiations are carried on for distinguishing its further status. But
its de facto independence has the same historical timeframe as the dura-
tion of the independence of Azerbaijan.

Though, NKR is not recognized but it has its national jurisdiction, on the
basis of which, judicial, executive and legislative bodies are formed which
are recognized by the international organizations as the carriers of public
power, and the latters deal with them. A question rises: NKR looks more
like a statehood than Afghanistan, Somali or Iraq. At the moment, from the
point of international law, the population of NKR has appeared in such a
situation, which appears to be nonsense from the judicial point and cannot
be considered as sane. Armenia and Azerbaijan, which have concrete ambi-
tions and negotiate on the future status of NKR, are the members of the
EC. They have conceded the above mentioned Convention, but it may
sound illogical that as if NKR is left out of the protection of the most
important international organization and Convention.

It is quite understandable that the issue of protection of the human rights
of internationally unrecognized Nagorni Karabakh is at the boarder of the
law and politics, and it is difficult for the European Court to adopt a rad-
ical decision.

But as the practice of the International Court states, the latter has always
managed to find a logical solution for the complicated situations consider-
ing the priority of respect of the human rights.

The author states that the international organizations and courts must form
the following position towards the unrecognized states: the unrecognized
state is not the member of the international family of the recognized states
but its legislative, executive and juridical bodies and the institutions man-
aging the destiny of the nation, are responsible for violation of the rights
protected by the norms of international conventions. In the case of such
violations, the international institutions, as well as the European Court of
Human Rights, consider the unrecognized state as the subject of carrying
the responsibility provided by the norms of the international law.
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IOPUANYECKHUE ITPUHIIUIIBI N
ITOAUTNYECKHWE PEAAUN B
OCYIIECTBAEHMHN KOHCTUTYLIMOHHOI'O
KOHTPOA4 B PECITYBAUKE BOATAPUAI

MAPI'APUTA 3AATAPEBA

cyovsa Koncmumyyuonnoeo Cyoa Pecnybauxku boseapus

YBakaeMbIti TOCTIOAWH [IpeacepaTenn! YBaskaeMbie TOCTIOA@ KOHCTUTYITU-
OHHBIe Cypbu! AaMBI U rocropaal

B kauecTBe mpepctaBuTeArss KoHcTuTynmoHHOro cypa PecryOauku Boara-
pHs NIO3BOABTE II€PEAATh CepAeUYHble IIO3APABAEHUS KaK OT UMEHM MOUX
OOATApPCKUX KOAAET, TAK U OT Ce0s AMYHO KOHCTUTYIIMOHHBIM CYABAM Pec-
nyoAuku ApMeHHd B CBA3U C 1o0OuaeeM ux KoHcturymuonHoro Cyaa.
OxpaHgaTe KOHCTUTYLIUIO - 3TO YeCTh M OTBETCTBEHHOCTH, IIOPy4YEHHE AO-
ASIM CO 3HAHHSMU U MOpaAblo. ByAbTe B IOCAeAyIOLIEe TOABI, yBa’KaeMble
KOAAETH, OAIOCTUTEASIMH KOHCTUTYLIWOHHBLIX IIPUHITUIIOB, 3alUTHUKAMU
IIPaB 4YEeAOBEKQ, CTOPOHHUKAMU YTBEPSKACHUS AEMOKPATHYECKUX II€eHHO-
CTel B BallleM OOIleCTBe.

OOBsABACHHASA OPTaHU3aTOPAMU TeM4, [0 MOeMy MHEHHIO, IIPOBOLMPYET Pas-
MBIIIAEHUSI B ABYX HAIIPABACHMSAX: BO-IIEPBBIX, B KAKOWU CTEIIeHU IIOAUTUKHU
HUCHOAB3YIOT pelieHus KoHcTUTYynMOHHOro Cyaa AAS OCYIECTBAEHUS COOCT-
BEHHBIX IIOAMTHYECKUX IIEA€H, M, BO-BTOPBIX, B KAKOU CTEIleHU IIOAUTHUKU
YUYUTBHIBAIOT pellleHrsi KOHCTUTYIIMOHHBIX CYAOB, @ TaK’Ke UX UCIIOAHSIOT.

BTopoi acniekT TeMBl, YKa3aHHBIM MHOIO, paCCMaTpuBaTh He cOOMpaioch. B
TeueHUe Yy Ke uYeTbIpHapllaTHAeTHeM IpaKTuku KoHcturynuoHHoro Cyaa
PecniyOamku BoArapusa IIOYTHM HEM3BECTHHI CAy4Yau HEBBIIIOAHEHUS €ro pe-
LIEHUWH CO CTOPOHBI IyOAWYHOM BAACTHU. PeakKnusa pasanMyHBIX T'OCYAQpPCT-
BEHHBIX OpraHoB Ha penleHMe KoHcTuTtynmuoHHoOro Cypa MHOTAQ He SBAL-
eTCsI TTOAOKUTEABHOM, OAHAKO €ro BBLIMTOAHEHMWIO MOJKHO ITPENsSITCTBOBATD
TOABKO BpPEMEHHO.

[TpeaMmeTOM OOCY>KA€HUS C TOUKM 3peHHs NPaKTUKU KOHCTUTYIIMOHHOT'O
Cyaa PecniyOauku Boarapust OyaeT BAUSIHME IIOAUTAYECKOM BAACTU Ha pe-
meHusa KonctutynuoHHOro Cyaa W, HA0OOPOT, BAUgHUE pelleHuN KoHcTH-
TynuoHHOro Cyaa Ha IIOAUTHYECKHE IIPOIEeCCHI.

1. Ciop OTHOCUTEABHO BO3AEUCTBUS TTOAUTUYECKOM OOCTAHOBKY Ha perlie-
Husg KoHctutrynuonuoro Cyaa cyliecTByeT pAaBHO. HeKoTOpble CUMTAIOT,
YTO IIOCPEACTBOM KOHCTUTYIIMOHHOIO IIPABOCYAMS IIOAUTHYECKHUE KOH-
(PAVKTEI pemaroTcs IOPUANYECKUMU CPeACTBaMU. He pa3aensito Takoro BHI-



BOAQ, C(OPOPMYAMPOBAHHOTO MHOIO A€T Ha3ap U 4acTO IPUMEHSIeMOro IIpU
06Ccy>kpAeHUU 3ToM TeMbl. KoHCcTUTYyIHMOHHEIM CyaA He AOAKEH OBITh y4acT-
HUKOM IIOAUTHYECKOTO IIpoliecca. BepHo, uTo oueHb yacTo pemeHuss KoH-
cTUTyuoHHOro Cypa UMEeIOT IOAMTUYECKHEe IOCAEACTBHSA, KOTOPHIE, OAHA-
KO, SIBAGIOTCS He CaMOLIeABIO, @ CA€ACTBUEM pelleHUsl IOPUAUYECKOTO Ka-
3yca. Bepb IOpUAMYECKHM Ka3yC BCerpa IOPUAMYECKUM, He3aBUCUMO OT
IIPUYUH er0 BO3HUKHOBEHUS.

2. OueBUAHO, CUTyaIlUM, B KOTOPBIX KOHCTUTYIIMOHHO-IIPABOBLIE MOMEH-
TBI IIEPENAETAIOTCS C IIOAUTHYEeCKUMH, UMeIOTCs B AT0OOM KOoHCTUTYIIMOH-
HOM Cyae.

[Tore prg picKyccum B Boarapum onpepenseT OAHO M3 MOAHOMoumi KoH-
CTUTYIMOHHOTO CyAa B COOTBETCTBUHU C CYLIECTBYIOIIEW KOHCTUTYIJUOH-
HOM MOAEABIO - CaMOCTOSITEABHOE, B 00S3aTeABHOM IIOPSIAKE, a0CTpAKTHOE
TOAKOBaHWe KoHCTUTYyIUU 11O TPeOOBAHUIO IOAHOMOYHOrO cyObekTa. Llean
TAKOT'0 IIOAHOMOYHMS: BO-IIEPBBIX, IIOCPEACTBOM TOAKOBAHUSA IIOCTPOUTH SIC-
HYIO U HENPOTHUBOPEUUBYIO CUCTEMY KOHCTUTYIIMOHHBIX HOPM M, BO-BTO-
PBIX, IIOCPEACTBOM YSICHEHUSI TOYHOT'O CMBICAQ KOHKDPETHOM KOHCTUTYIIU-
OHHOM HOPMBI IIDEAYIIPEAUTE CO3AAHHE 3aKOHQ, €l He COOTBETCTBYIOLIETO.

B mocaepHMe TOABL, B CBA3M C BCTynaeHueMm PecnyOamku bBoarapus B
HATO u npepcTosIero IpucoepAnHeHNs K EBpONIEICKOMY COI03y, IIOAWUTH-
K1 B BoArapuu meITatoTCd UCOOAB30BATh, B TOM UAU MHOU CTEIEHU, TTOAHO-
mouus KoHcrurynuonHoro Cyaa 1o obg3aTeAbHOMY TOAKOBaHUIO KoHCTH-
TYLIUU A CBOMX IIOAUTHUYECKUX IjeAel. Tak, HapsAy C peaAbHOU IIOTPeD-
HOCTBIO OTBETUTH Ha BOIIPOC, MOXKeT AW OObIUHOe UAU Beankoe HapoaHoe
CobOpaHue M3MEeHUTh OTAEABHBIE TEKCTHI KOHCTUTYIIMM B CBA3M C IPOIEC-
coM npucoeprHeHus PecniyOAanku BoArapusa K €eBpoaTA@HTUYECKUM U €BPO-
HelCKUM CTPYKTypaM, HEKOTOpPhle AeAd CIIPOBOIIMPOBAHEL JKEAGHUEM OIlpe-
AEAEHHBIX ITOAUTUYECKUX AMYHOCTEU CO3AATh Cebe UMUAK UAU IIPOAEMOH-
CTPUPOBATH MOAUTHMUECKOE 3HAUEeHNE MPEAAOKEHUN OTAEABHBIX MOAUTHYE-
CKUX [IapTHUHU 10 u3MeHeHUIO0 KoHcTuUTynum'.

,A,aAee IIOCTApPAIOCh IMMPUBECTU IIPUMEPEI C TOYKU 3peHUd OAM30CTU BAUSTHUSI.

2.1.Tak, Hanpumep, B Pemenuu Ne 3/2004 ropa Korcturynuonssiii Cya oT-
BeTUA Ha Bompoc [Ipe3npeHTa O BO3MOXKHBIX M3MeHeHHSAX KoHcTuTyuuu
IO CAEAYIOLIUM BOIIPOCAM: CHATHe 3allpeTa Ha NpuoOpeTeHue COOCTBEHHO-
CTA Ha 3€MAIO0 MHOCTPAHHBIMU I'Da’KAQHAMU, BKAIOUEHUE PACHOPSKEHUU O
€BPOIIECKOM I'DAKAQHCTBE, ACACTUPOBAHNE OOATaPCKUM I'OCYAAPCTBEHHBIM
opraHaM IpeACTAaBUTEABHBIX (DYHKIIUM B opraHax EBpomelickoro corosa u
BO3MOJKHOCTb IIPEABAPUTEABHOIO KOHTPOASL cocTOpoHbI Hapoanoro CobGpa-
HUS [IPU U3TOTOBAEHUU aKTOB COADPY’KeCTBa, BOCIPHUATHE €BPOIENCKOro

' AAst mosicHeHUs: KoncruTrynua boarapum OTHOCHTCS K TUIY ,,KeCTKUX', ¥ BOIIPOCHI B

CBSI3U C M3MEHEHHEM YCTPOWCTBA M YIIPABAEHUS FOCYAAPCTBOM MOTYT IIOAYYUTH pelle-
HUe TOABKO B Beankom Hapopnom Cob6panun, cocrosamieMm u3 400, a He 240 penyTaToB.
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npukKasa o0 apecTe. BoAbIlasg 4acTh 3aAAHHBIX BOIIPOCOB He MMEIOT CBSI3U
¢ (hopMoO roCcypAapCTBEHHOI'O YCTPOUCTBA M TOCYAAPCTBEHHOTO YIIDABAECHUS
U He HY’KAQIOTCS B TOAKOBAHUU IO criocoOy udMmeHeHusa Korcrurynuu. Oa-
Hako KoHcrurynuonHb Cya, BMECTO OTKAOHEHHS 3allpOCa KaK HEAOIyC-
THEMOT'O, AAA Ha BCe BOIIPOCH! IIOAOJKUTEABHBIE OTBETHI B CMBICAE, YTO HET
HeoO0XOAUMOCTH B co3biBe Beamkoro Hapoanoro CoOpaHus AAS OCYIEeCTB-
AeHMda u3MeHeHuM KoHcTuTynumy, ykaszaeHHBIX [IpesupenTtom. M 3TO pemie-
HUe OBAO OOYCAOBAEHO KEAQHHMEM CyAd He 3aMepAdTh UAU IIPENSTCTBOBATH
HAlllel CTpaHe KWCIOAHUTH BaKHBIe JTalbl 10 NyTH B EBpoIelicKuil Co3
(B TAKOM IIA@HE BO3MOJKHO IIOAYYUTBH YIIPEKH).

2.2. Eme pa3 ¢ He COBCeEM YHCTO IOPUAMYECKUMU MOTHUBAMHU B KOHCTUTY-
nuoHHEI Cyp oOpatuacsa [IreHym BepXOBHOTO KacCaMOHHOTO CyAd C
IPOCBOOM OTBETUTH HA IATH BOIIPOCOB B CBA3U C U3MEHEHUEM CTPYKTYPBI
CypeOHOM CHUCTEMEBI - HEOTMEHUMOe TPeDOOBaHME C 33AaHUEeM OOATapCKUM
3aKOHOAAQTEASIM B AOKAAAAX €BPONEeNCKUX KOMUCCApoB. B pelleHun
Ne 8/2005 ropa KorcturynuonHbIN Cyp [IOCUHUTAA, UTO, OCYIIECTBASISL CBOE
IIOAHOMOYMEe aOCTpakTHOro TOAKOBaHUA KoHcturynuu, Cyp ,He Bcerpa
0043aH AdBaTh MCYEPHBIBAIOIINE OTBETHl Ha IIOCTABACHHEIE BOIIPOCHI BBU-
Ay BO3MOJKHOU IIOAMEHBI CAaMOM CYTH PacCMaTpUBaeMOIo IIOAHOMOYMS -
CyA IIpeBpalaeTcsl B KOHCYAbTATUBHBIN OpraH HWAU BBICTYIIAET B POAU IIO-
3UTUBHOTO 3aKOHOAATEAS".

Koucrurynuonnsi Cya pAan OOOOIIEHHBINM OTBET B CMEBICAE, UTO AIOOO€E U3-
MeHeHNe CTPYKTYpPHl B IIPEAEAaX CaMOU CyAeOHOU CUCTEMEBI He SBAIETCI
CYIIIECTBEHHBIM W €r0 MOJKET OCYINecTBUTL oOhIkKHOBeHHOe Hapoamnoe Co-
OpaHue. TakuM 00pa3oM, COXpaHds aBTOPUTET KOHCTUTYILIMOHHOI'O IIPaBO-
CYAWSl, KOHCTUTYLMOHHBIE CYABM OOECIeYWAM I[IOAMTUKAM BO3MO>KHOCTH
BHECTH U3MeHeHUd B KOHCTUTYLIWIO B pa3per O CyAeOHOM BAACTH B OIIpe-
AEAEHHOU paMKe.

2.3. B TperbeM cayuae KorHcTuTynmoHHBIM Cyp IIOMOr CTpaHe OBICTpee
IIPOUTH IIyTh K OOAee YCTOMYMBOMY IIPEACTOSIIEMY BOEHHOMY W IIOAUTHYE-
CKOMY COTPYAHUYECTBY C APYIMMM I'OCYAQPCTBAMU U IIOAUTUYECKUMU Opra-
Huzanmamu. Tak, Hanpumep, B Pemenuu Ne 1/2003 ropa B pe3yabraTe 00-
CY>KAEHUSI COOTHOIIIEHUST MEKAY ABYMS PaCHOPSKeHUIMU KOHCTUTYITUM 110
IIOBOAY Pa3AWUYHBIX IIOAHOMOUMM napaaMeHTa KoHcTturtynuoHHBIN Cyp pan
TOAKOBaHUE, UTO HET HEOOXOAUMOCTH B pa3penieHun Hapoanoro CobpaHus
AAST HAIIPaBAEHUS M y4acTusi OOATapPCKUX BOOPY’KEHHBIX CUA BHE CTPaHEL, a
TaK)Ke IIPU IIepexXoAe W NpPeOLIBAHMU WHOCTPAHHLIX BOOPY’KEHHBIX CHA HA
TEPPUTOPUM CTPAHEBl, KOTAQ 3TO CBS3aHO C BEIIOAHEHHEM COIO3HHYECKUX
0053aTeAbCTB IIOCAE€ paTU(UKAIIUM, IPOMYAbralluyl U BCTYIIA€HUS B CUAY
A PecriyOamkm Boarapusa MeXKAYHAPOAHOTO AOTOBOPA ITOAUTUYECKOTO UAU
BOEHHOTO XapakTepa. [IpyHUMaeTcst, YTO BOOPY’KEHHBIE CHUABI IIOAWUTHYE-
CKOT'O UAM BOEHHOTO COI03a UAU T'OCYAAPCTB-YA€HOB 3TOI'O COI03a B CHAY pa-
TUPULMPOBAHHOIO MEKAYHAPOAHOTO AOTOBOpPA He SIBASIOTCS WHOCTPaHHBI-



MU BOOPY>KEHHBIMU CHUAAMU B CMBICA€ KOHCTUTYIIMOHHOTO PaCIOPS>KEHUS,
TpeOytoiero paspelenns Hapoapnoro CoOpaHus (IapAraMeHTa).

3. CAepyeT OTMETUTH HEMAAO CAYYaeB, B KOTOPHIX pelleHUus KoHCTUTYIIU-
oHHOro Cyaa IpPeAOIIPEAEAdIOT IIOAUTHUUYEeCKOe OyAyIllee OTAEABHBIX IIOAU-
TUYECKUX AUYHOCTEeU. Ha OCHOBaHMM TOAKOBAHWS 3aA0’KEHHBIX KOHCTUTY-
IIVOHHBEIM 3aKOHOAATEABCTBOM TPeOOBAHMM B CBA3U C OCYIECTBAECHUEM
TIaCCUBHOT'O M30MpaTeAbHOTO TpaBa, ABa pas3a (Ha ocHoBaHuM PelleHus
Ne 12/1996 ropa u Pemernus Ne 3/2001 ropa) cya OTKAOHUA KaHAWUAQTYPHL
B Ipe3upeHTH PecnnyOauku Boarapusg. B mepBoM caydae IpUYMHOM OBIAO
OTCYTCTBUE Yy KaHAUAATA OOATAPCKOTO TPa>kAAHCTBA IO POXKAEHUIO (11O
MTPOUCXOKACHUIO UAU TI0 MECTOHaXOKAEHHWIO) B MOMEHT POXKAEHUS?, a BO
BTOPOM - H3-3a HECOOAIOAEHUA TpeOoBaHUA KOHCTUTYLIUM, YTOOBI KaHAU-
AAT B IPE3UAEHTHI B IIOCAEAHUE TIITh AET JKUA B CTPAHE.

4. CAepOBATEABHO KOHCTUTYIIMOHHBIM KOHTPOAB HE TOABKO OxpaHseT KoH-
CTUTYLIMIO OT @HTUKOHCTUTYIIMOHHBIX HOPM, 3alllUIasi OCHOBHEIE IIpaBa 4e-
AOBeKa W MPUHITUNLI KOHCTUTYIIMY; O4eHb YacTo pelnieHns KOHCTUTYIIMOH-
Horo CyAa OKa3bIBalOT KOCBEHHOE BAWSHME Ha IIOAUTHYECKYIO JKU3Hb. OpHA-
KO, K TAKOMY BAWUSHUIO V CyAQ CTpeMAeHuUs HeT. , OyHKIUa ToAKoBaHug KoH-
crurynuoHHOro Cypa PecnyOamku Boaraprs OKas3bIBaeT ITOAOKHUTEABHOE
BO3AEUCTBHE HA AENCTBUS IyOAMYHOUM BAAQCTH, BCKPBIBAsl 3aAO’KEHHBIE B
KoHcTuTyIIUM pYKOBOALIIMEe Havara U obujue Kpurepuu. OpHAKO 3TO
KOHKPETHO He BKAIOYAeT CO3AaHUEe PYKOBOAAIIMX Hadan IIOAMTUYECKOIo U
MOPAaABHO-TIOAUTHYECKOTr0 xapakTepa”. Bce aTo 3anmcano B Pemenuu KoH-
crutynmoHHOro Cyaa Ne 4 y>xe B 1994 ropy, Takum 00pa3oM KOHCTUTYLIMOH-
HBIM KOHTPOAB Pa3rPaHUYMBAETCS OT IOAUTUYECKON AeITeAbHOCTH.

Bo3Mo>kHOe orpaHudeHUe CTeNeHUW BAUSIHUSA TyOAMYHON BAACTHM - 33Aa4a,
C KOTOPOM AOAJKEH CIIPABUTHCS KaKABIM KOHCTUTYIIMOHHBIU CYA,

SUMMARY

According to the author, the proposed topic provokes consideration in two
directions. First, in what degree the politician use the decisions of the
Constitutional Court for the realization of their own political ambitions, sec-
ond, in what degree the politics take into consideration and exercise the deci-
sions of the Constitutional Court. Taking into consideration that during the
fourteen year practice of the Constitutional Court of the Republic of Bulgaria
the fact of non-fulfillment of the decisions of the Court was not recorded.

? Kaupmpar B npe3upeHTs popuacs B CIIIA u aBTOMaTHUYeCKM MOAYUYMA aMepHKaHCKoe

Tpa>XAaHCTBO, OAHAKO 6OAI‘apCKOQ 3aKOHOAAQTEABCTBO He AOITyCKaeT ABOﬁHOFO Tpax-
AAQHCTBa K MOMEHTY POJKAEHUI.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU

223



224

MAPTAPUTA 3AATAPEBA. KOHCTUTYLIMOHHBIN CYA, PECITYBAUKM BOATAPUA

The subject of discussion from the point of practice of the Constitutional
Court of the Republic of Bulgaria is the influence of the political powers
on the decisions of the Constitutional Court, and, the other way round, the
influence of the decisions of the Constitutional Court on the political
processes.

The author suggests the following approaches:

1. The Constitutional Court shall not become a party of a political process.
It is true that very often the Constitutional Court's decisions have political
consequences, which, do not end, but result the solution the legal causes.
The legal cause is always legal, despite the cause of its origin.

2. An aspect for discussion in Bulgaria defines one of the powers of the
Constitutional Court in correspondence with the existent constitutional
model, i.e. independent, obligatory, abstract interpretation of the
Constitution by the demand of plenipotentiary subject. First of all, the goal
of such power is construct a clear and non-contradicting system of the con-
stitutional norms with the help of interpretation, second, with the help of
clarification of the concrete meaning of the constitutional norm prevent
adoption of the law non-corresponding to it.

3. The author mentions a number of cases when the decision of the
Constitutional Court predetermines the political future of some politicians.
On the basis of the interpretation of requirements provided by the consti-
tutional legislation, because of the realization of the passive electoral right,
the Court has twice declined the candidacy of the president of the
Republic of Bulgaria. In the first case, it was the absence of Bulgarian cit-
izenship of the candidate, and in the second case, non-adherence to the
requirements of the Constitution; i.e. the candidate of the president must
live in the country for the last five years.

4. The constitutional control not only protects the Constitution from the
anticonstitutional norms, thus protecting the fundamental rights of a per-
son and the principles of the Constitution. Very often the decisions of the
Constitutional Court apply with implicit affect on the political life. But the
Court does not strive for such influence.




ITPAKTUKA KOHCTUTYLHNOHHOIO CYAA
PECITYBAUKUNU APMEHUNS T10
PACCMOTPEHNIO KOHCTUTYLHIMOHHOCTHAU
N3BUPATEABHOTO 3AKOHOAATEABCTBA’

OEAUKC TOXAH

cygbsi Koncmumyuuonnoro Cyga Pecnybauku ApmeRusA

Coraacao ct. 100 Korcturynuu PA Koncturynuonssili Cya /B AAAbHEUIIIEM-
KC/ B ipepayCMOTpPEHHOM 3aKOHOM IOPSIAKE pelllaeT BOIPOCHI KOHCTUTYITH-
OHHOCTH 3aKOHOB, HocTaHOBAeHUM HamuonansHOro CoOpaHHs, YKas3oB U
pacnopsorenult [IpesmpeHTta PecriyOAVMKY U ITIOCTAHOBAEHUM ITPABUTEABCTBA.

BOABITMHCTBO HOPMATUBHBIX aKTOB, KOTOPHIE SBASIOTCSI OOBEKTOM pac-
cvorpeHua KC, 9BAFIOTCA HMCTOYHMKAMU uM30MpaTeAbHOro npasa. OpHa-
KO B KC ObIAM 00’KanOBAHBI TOABKO BOIPOCHE KOHCTUTYIJMOHHOCTHU 3aKO-
HOB. MHOTrMe TpaBOBHIE TO3UIIUHU, BHEIpa’keHHBIE B mocTaHOBAeHUsSX KC,
OBIAM peaAu30BaHbBI B U30UPATEABHOM 3aKOHOAATEABCTBe PA.

Cpepu  pen, paccMmoTrpeHHBIX KC ¢ 1996-2004 rT., BCcero 2% COCTaBASIOT
BOIIPOCH!, CBSA3@HHBIE C KOHCTUTYIJMOHHOCTBHIO 3@KOHOB M IIOCTAHOBAEHUU
HC. Tlpuuem, B Teuenue atux 9 aer 1/3 apenmyraroB HC (kKak CcyOBeKT,
uMeromui npaso oopatuthcsa B KC PA) ob6patuancek B KC PA Bcero 2 pasza
(0,4% oT oOmiero yncaa 3agBAeHUM). B ocTaanbHBEIX caydyasax B KC obOparan-
ca IlpesupenTt PA. B 3ToT mepuop He OBIAO IIOAYYEHO HU OAHOTO 3adBAe-
HUS, CBA3@HHOTO C KOHCTUTYIITMOHHOCTBIO YKa30B M pacnopsskeHui Ilpe-
3upeHTa PA u nocranoBAeHu [lpaBuTeabcTBa. BepHBI yTBEpP>RKAEHUS, UTO
B TAaKUX YCAOBUAX OYEHBb CAOKHO I'OBOPUTH O CYIECTBOBAHUU PEAABHO
AEUCTBYIOIIEr0 KOHCTUTYLJUOHHOTO IIPABOCYAUS'.

KC PA mpuHSA Ha pacCMOTpeHMe 3 AeAd O KOHCTUTYIIMOHHOCTH N30UpaTeAb-
HOTO 3aKOHOAQTEABCTBA (OHU COCTaBASIOT 50% aHarOTUYHBIX AeA). OAUH U3
HUX OTHOCUACS K KOHCTUTYLIMOHHOCTH NPHHATOro 3akoHa PA "O BrIOOpax
opraHoB MecTHOro camoynpaBAaeHuda" ot 30.06.1996r., a ABa - K KOHCTUTYIIU-
oHHOCTU WM306upareabHOro Kopekca 1999r. B mporliecce pelieHUsI BOIIPOCaE,
CBSI3@HHOTO C KOHCTUTYITMOHHOCTBIO 3akoHa PA "O BrIOOpax OpraHoB MecCT-
Horo caMmoyupaBaeHus", KC pellina, 4To ocllapuBaeMble CTaTbU COOTBETCTBY-
roT KoHcturynun® . HeT cMBICAQ paccMarpuBarh NOpaBoByro mosunuio KC
IO AQHHOMY AEAY, TaK KaK 3TOT 3aKOH YTPaTHA CBOIO IOPUAUYECKYIO CUAY C
MOMEHTa BCTYIIA€HUS B cuAy V3bupareapHOro Kopekca 1999r.

[TepBBIM ™3 BEIMIEHA3BAHHBIX AeA OBIAO PACCMOTpPEHWEe KOHCTUTYITUOH-
HocTH 4.2 cT.3 3akoHa PA "O mecTHOM camoynpaBaerun ot 30.06.1996r.,

" TIpeACTaBAGH Ha OCHOBE BBICTYIIACHHUS B IIPEHUSX.
! Cm. Apytionsn I. "Otr Koucrurynmu k Komcruryrmu'. - Epesan, 2004r. - C. 93.
2 CMm. Bectuuk KC PA, N4 / 1999r.

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYIIMIOHHOE TTPABOCYAVE B HOBOM TBICAYEAETUU

225



226

GOEAVIKC TOXSAH. KOHCTUTYLHIMOHHBIN CYA PECITYBAMIKU APMEHUS

ml cr.2 mw m.1 u 2 cr.122 UM3buparerbHOTO KoAeKca /panee - UK/ ot
5.02.1999r., 4.8 cT.18 3akona PA "O 6exennax”" or 3.03.1999r u Kacarochk
u3bupaTeAbHBIX ITPaB Oe’KeHIIeB.

B cBoeM noctanoBAaeHuU N 179 ot 16.10.1999r. KC PA BBIpa3ua psa IpUH-
IIUTHUAABHBIX TTO3UITUN®,

Koucrurynua PA pasrpaHUYMBAET IIOHATHS ‘MECTHOE CaMOyllpaBAeHUe'
n "rocypapCTBeHHOe ylpaBaeHUe'. Takagd (HPOPMYAHPOBKA YETKO paspe-
AdeT (PYHKIIMOHAABHYIO M MHCTUTYIIMOHAABHYIO CUCTEMBI PEAAN3AIINN BAACTH.
F'ocypapcTBO, IpHU3HABass MECTHOE CAMOYIIPAaBAEHHE KaK 0co0yio (opmy
HapOAOBAACTHS, TaPAaHTUPYET IPABO OOIIMHBI, IOCPEACTBOM BEIOOPHBIX Op-
TaHOB MECTHOTOCAaMOYIIPABAE€HUS, CAMOCTOSITEABHO U PACHOPSIKATBCSI COO-
CTBEHHOCTBHIO OOIIWHBI, PellaTh BOIPOCHE MECTHOTO 3HAUYEHU.

KC ormeTua, 4TO, OCHOBBIBasiCh Ha cT. 59 3akoHa PA "O wMecTHOM camo-
yupasaeHun'", IlpaBurteabcTBO PA cBOoMM mnocTtaHOBAeHHMeM NOS1 ot
14.03.1997r. yTBEpAUAO CHHCOK UMYyIecTBa oOmuH PA. B ToMm uncae Tex 06-
muH, KoTophie Ha 100% HaceAreHBI OeKeHITaMU, IIOCTOSHHO TPOKUBAIOIINX
c 1988 -1991rr. B PA, HO He uUMeIOIIUX TrpaXpaHCTBa PA, a TakKe AAS
Takux OOMMWH /4ucAoM 71/, TAe GOABIIIE TTOAOBUHBI JKUTEAEN M30UpaTenb-
HOTO BO3pacTa SIBASIIOTCSI Oe’KeHIlaMU, Tpo’KuBaioiuMu B TeueHre 10 aer
Ha TeppuTOopuu ApMeHUU, HO He UMEIOIIUMM TPa*kAQHCTBa.

KC mnocumTan, 9TO €CAM MOCAEAHNE He YYaCTBYIOT B CO3A@HUM OPIaHOB MECT-
HOTO CaMOYIIPABAEHMSI B COOTBETCTBUU C AEMOKPATHIECKVUMU TIPUHIIUIIAMU, TO
OHH, TI0 CYTH, OTIY’KAQIOTCSI OT KOHCTUTYIIMOHHOTO TIpaBa 0 COOCTBEHHOMY yC-
MOTPEHUIO BAAAETD, ITOAB30BATHCS M PACIIOPSIKATHECSI COOCTBEHHOCTHIO (4.2 CT.8
Koncturynimu PA), a TakyKe OT 3aKpelAeHHON 3aKOHOM BO3MOJKHOCTH PeIlaTh
cypB0y coOcTBeHHOCTH OOImMMHEL (['paskpaHCcKuM Kopeke PA, cr. 163).

HopwMmer, oTHOCsmMecs K n30UpaTeAbHOMY IIPaBy, YTBEPIKAECHEL B PSIAE CTa-
tert Koncturyuuu PA /cr.cT. 2,3,27,44,50 - 53,64,110/. TOAKYyS UX CMBICA,
KC otmeTnna:

a) cr. 2 Korctutrynmu PA 3akpenadgeT IIpaBO HAapOAAd PEaAW30BaTH CBOIO
BAQCTh C IIOMOIIBIO OPraHOB MECTHOI'O CaMOYIIPaBACHUS;

0) moHATHS "MeCTHOe CaMOyllpaBA€HHe" M "TOCyAApPCTBEHHOE YIIpaBAe-
HUe'" OTAWYHEI,

B) IeAbl0 (DOPMUPOBAHUS OPTAaHOB MECTHOTO CaMOYIIPaBAEHUS /panee
OMC/ saBAsgeTcs pacnopsiKeHre OOITUHHON COOCTBEHHOCTHIO W pa3perre-
HUEe BOIPOCOB MECTHOTO 3HaYeHWUSI.

T) AAS AWI], TIOCTOSHHO IIPO’KUBAIOIINX B AQ@HHOM OOIIMHE, HO He SIBASIIO-
MUXCcs Tpa’kpaHaMu PA, HeT HUKaKUX OPSIMBIX OTPAaHUYEHUM B POPMHUPO-
BaHunm OMC U uX AeSITeAbHOCTH.

KomMeHTHDYS CyTh TrapaHTHPOBAHHBIX KoOHCTUTyIMEel W30MpaTeAbHBIX
npaB rpaxaaH, KC ormerna, uto KoHctutyniua PA, HenmocpeACTBEHHO 3a-
KpEeIuB IIPpaBO NPUHATUSA YIaCTHUd B TOCYAQPCTBEHHOM YIIPABAECHUU udepe3d
CBOMX NpeACTaBUTeAel rpakpaH PA, pocturmmx 18 AeT, OAHOBpPEMEHHO

3 Cm. Bectnuk KC PA, N1 / 2000r.



He MCKAI0OYaeT BO3MOXXHOCTU TPEeAOCTaBACHUS U30UpPaTEeAbLHOTO MpaBa Ha
YPOBHE MECTHOTO CaMOYIIPABA€HHUS AMIAM, MIOCTOSHHO U 3aKOHHO MPOXKU-
BalolIuM B PA, UMeIOIUM ONpPeAEAeHHBIN CTaTyc, He SIBAJIONIUMCS TI'pak-
paHamu PA (OexxeHnpbl u nepeceaeHnsl). [lo paaHOMY Aeay KC pemuma:

1. Tloroxxkenue 1. 1 ct. 2 UK PA cootrBercTtByeT KoHCcTuTynuu PA B TOM
CMBICAE, YTO IIPABO y4acTHUd B YIPABAEHUU FOCYAAPCTBOM IIPEAOCTABASIET-
cq TpakpaHaMm, pAocturmuM 18 aeT (BBIOOpPH! [lpesmaenta PA, mapaaMeHT
PA, ob61ierocypapcTBeHHBIE pePepeHAYMBEI).

2. I'loroxenue 4. 8 cT. 18 3akoHa PA "O Gexennax" coorBercTByeT KOH-
cTuTynuu PA IOCTOABKY, IOCKOABKY OHO KAaCaeTCsl OTPAaHWUYeHUU Ipas Oe-
JKeHIIeB B YYaCTHUM B TOCYAAQPCTBEHHOM YyIIpaBAe€HUM (BBIOODPHI Ilpe3upeH-
ta PA, HC PA, oOG1ierocypapcTBeHHBIE peDepeHAYMEI).

3. Iloroxkenus 4. 2 c1. 3 3akoHa PA "O MmecTHOM camoynpasaeHun'; 1. 1
cr. 2, 0. 1 2 cr. 122 UK PA; 4. 8 cT. 18 3akouna PA "O 6exennax", Ko-
TOpBIE HCKAIOYAIOT IIPAaBO ydacTusg B BeIOOpax OMC OeskeHIlEB, IIOCTOSH-
HO IIPOKUBAIOIIWX HA 3aKOHHOM OCHOBaHUU B PA, He coomBemcmBywom
TpeOOBaHUAM CT.CT. 2, 4, 8, 27, 105 Koncrurynuu PA.

DarTUUecKky, BO UCHOAHEHUE MMocTaHoBAeHUs KC, uepes 2 AHS TIOCAe ero
npuHaTtud, [lpesupesT PA npungaa Ykas ot 18.10.1999 r. "O6 orcpouke
IIPOBEAEHUS BEIOOPOB OPraHOB MECTHOI'O CAaMOYIPABAEHUS B PIAe OOIIWH
PA" u nocta"oBua: 1) orcpounts BEIOOPE! OMC B Tex oOmuHax PA, cBEI-
me 50% HaceAaeHUMS KOTOPBIX COCTaBASIOT OeKeHIIBI, A0 TeX IOp, MOoKa Ha
3aKOHOAQTEABHOM YPOBHE YPETryAUPYETCS BOIPOC y4acTud Oe’KeHIIEB B
BeIOOpax OMC; 2) B paHHBIX OOIIUHAaxX apericTByroiime OMC mpopOAKaIOT
CBOM TOAHOMOUYMS AO Te€X IOp, HoKa He OyAyT u3OpaHbl HOBble OMC; 3)
nopyuuts [IpaBuTearbcTBY PA B nopsake 3aKOHOAATEABHON HMHUIIMATHUBEL B
BO3MOJKHO KOPOTKHE CPOKU OIIPEAEAUTH IIOPSAOK ydacTus Oe’KeHIeB B
BeIOOpax OMC u npoBepeHMe BBIOOPOB B AQHHBIX OOMIMHaX'*.

Ymecmno ommemums, umo no Koncmumyyuu PA He npegycMompeHa BO3-
MOKHOCIMb OMCPOUYKU BbLOOPOB KAKOI0-AUOO YPOBHS CO CIMOPOHbl KAKUX-AU-
60 rocygapCmpBeHHbIX OPIGHOB U NPOJAEHUs CPOKOB NOAHOMOUUU 3MUX Op-
raHoB, ycmaHoBAeHHbIX Koncmumyuueti PA.

21.04.2000r. maparameHT PA BHec m3MeHeHud B MK PA, npepocTaBuB Au-
IIaM, UMeIOITUM CTaTyC Oe>KeHIla, IIpaBoO y4acTBOBATh B BeIOopax OMC. Ta-
KuM 00pa3oM, ITpaBoOBas MO3UIINs, BHIpaykeHHas B roctaHoBaeHuu KC, Ha-
IIIAQ CBOIO PeaAu3aliiio B U30MpaTEeAbHOM 3aKOHOAATEABLCTBE, U THICTUYU Oe-
>KeHIIeB CMOTAUM y4acTBOBaThk B BeIOOpax OMC, cocrogsmuxca B 2000 r., B
TexX OOIINHAaX, TA€ BLIOOPHI OBIAM OTCPOYEHHI.

Chepyroliee pAeno, IpuHATOE Ha paccMorpeHne KC, Kacarock Bommpoca O Co-
orBercTBUM KoHcTutynuu PA 1.3 cT.14 MIK PA. CoraacHO TpeOGOBaHUSM 3TOMN
CTaThH, B TeueHUe 2 AHel A0 BLIOOPOB, a TakK)Ke B AeHb BEIOOPOB, CIIMCKU W3-
Oupartenel He IIOAAEKAAU M3MEHEHUIO, B TOM UUCAe U B CyAeOHOM IIOPSAKE.

KC, paccMOTpeB yCAOBHUS U IIeAU BO3MOSKHBIX OTPaHUYEHUN N30MPATEABHBIX
IIPaB I'pa’>kAdH, 3aKPEIIAeHHBIX B KOHCTI/ITYHI/II/I, OTMETHUA, 9TO B AAHHOM CAY-

* Cm. OcunmarbHell BecTHUK PA N 26 (92), 19.10.1999r.
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Hae OTCYTCTBYIOT IIepedYrCACHHbIEC B cT.44 KOHCTI/ITYLII/II/I IOEeHHOCTH, ANA 3a-
IMUTBL KOTOPBIX MOTYT OI'DAHUYMUBATHCS IIPABA YEeAOBEKad U I'Pa>XAAHWHA.

ITo stomy paery KC oOpaTHACSH K HOAOKEHHUSIM BAa’KHBIX MEKAYHAPOAHO-
IIPABOBHEIX AOKYMEHTOB, PETYAUPYIOUIUX 3Ty IpoOAeMy, U K TpeOOBaHUAM
cT. 13 EBpomneticko¥t KouBeHIuu “O 3aliuTe OpaB ¥ OCHOBHBLIX CBOOOA Ue-
AOBeEKa'", COTAACHO KOTOPOM Ka’kKABIM UEAOBEK, UbM MpaBa U CBOOOAHBI, 3a-
KpenAeHHble B KOHBEHIWM, HAPYLIAIOTCHA, UMeeT NIpaBo 3PPEeKTUBHOU
IIPABOBOM 3allIUTHL IIepep IOCYAAPCTBEHHBIMM OpPraHaMM, €CAM Aa’Ke 3TO
HapylleHWe AOIYCTUAU AOAKHOCTHBIE AUIIA.

KC PA Tak>xe oTMeTHA, 9To u3 CT.153 1 154 ['pa’kpaHCKO-TIPOIECCYaAbHO-
ro Kopekca PA caepyeT, 9TO AAST BOCCTAaHOBAEHUSI HaAPYIIEHHOTO M30Mpa-
TEeABHOTO TIpaBa I'Pa’kKAAQHMH MOXKET OOPAaTUTHCS B CYA, PACCMATPUBAIOIINN
rpa’kAQHCKHUE AEAQ, B TOM YKUCAE B A€Hb BHIOOPOB, U 3asiBAEHUE, MTOAYUYEH-
HOe B 3TOT A€Hb, paCCMaTpPUBAETCSI HEMEAAEHHO.

KC BrIpa3sua Ba’kKHYIO IO3UIUIO, 4TO ocnapuBaeMad Hopma MK, nckaro-
Haromasi BO3SMOXHOCTL B AAHHBIX CAYYAsIX BHECEHUA N3MeHeHUU B I/136I/Ipa-
TEeABHBIA CIIMCOK IO PeIIeHUIO CYAd, MOJKEeT CO3AaTh HE TOABKO ITPOTHBO-
PEYMBYIO IIPABOIIPUMEHUTEABHYIO NPAKTUKY, HO M AeAraeT HedPPEeKTUB-
HBIM AQHHBIM METOA 3alllUTHI TpaBa.

[To aTtomy peay KC PA mocTaHOBHA, 4TO OO’KaAryeMbIe IOAOKEHNUS 11.3 CT.14
WK, orpaHnuuBaroniie BO3MOKHOCTb CyA€OHOU 3alIUTHl HAPYIIEHHOT'O M3-
OMpaTeAbHOrO IpaBa, He cooTBeTCTBYIOT Il wactu cT.38 KoHcTuTrynuu PA,
a Takxke cT.cT. 1,2,3,4 u 27 - Kouctutrynuu PA. CoraacHo 4.3 cT.6 KoHcTH-
Tynuu PA OHM yTpPaTHAM CBOIO IOPUAUUYECKYIO CHUAY.

K coxarenuio, maprameHT PA He IIPOSIBUA AOAJKHOTO ONEPAaTUBHOTO BHU-
MaHUg U A0 BEIOOPOB IlpesmaeHTa, He BHeC HEOOXOAVMMEIE M3MEHEHUS B
UK PA, coorBercTByromue npasosol nosunuu KC.

LIMK PA cperana IONBITKY AOIIOAHUTH CO3AQHHBINM 3aKOHOAATEABHBIU IIPO-
Oea u npuHsgaa nocraHoBaeHue oT 9.10.2003r N 15/1-H, ueM npeBnicuAa
CBOU 3aKOHHBIE IIOAHOMOYUS, BBICTYIIUB KaK "MHHHU'" 3aKOHOAATeAb. VHTe-
PECHO, 4TO B KAUeCTBe IOPUANYECKOM OCHOBHI 3TOTO peuleHud, LIVIK pyxko-
BOACTBOBaAach mocraHoBaeHmeM KC ot 1.10.2002r. N 389°. B wactHOCTH
LUK pemniuaa, 4TO HETOYHOCTU B CIIMCKaxX m3bUpaTeAel 3a 2 AHI U B A€Hb
BEIOOPOB MOTYT OBITH OO’KAAOBaHBI B CyAe M OYKBAABHO 00sg3ana CYABL He-
3aMEeAAUTEABHO PacCMOTPETh HETOYHOCTU B CIIMCKAaX, KOTOphIe He ITOAAe-
KaT 00>KaArOBaHUIO.

Besycaobro, LIMK BHE no KorcTuTynnu u Hu no 1306upareAbHOMY KOAEKCY
He OBIAQ YIIOAHOMOYEHA AQBATh OOS3bIBAIOIINE YKA3aHUSA CyACOHBIM MHCTAH-
mmsaM. OAHAKO, IO BCEM BEPOSITHOCTH, 3TO OBIAO CAEAAQHO C IeABI0 obecIie-
YUTh BOCCTAHOBAEHNE M30MPATEABHBIX MPaB I'PAa’XAGH C TOMOIIBIO CYAOB, U
3TOT IHIar MpaKTUYeCcKu ompaBpas cebs. Ha mpoineatux 19.02.2003r. npes3u-
AeHTCcKUX BhIOOpax PA 10430 rpaskpaH, He BKAIOUEHHBLIX B M30MpaTeAbHBIN
CIIMCOK, BOCCT@HOBUAU CBOU M30MpATEAbHbIE IIPaBa C IIOMOIIBIO CYAQ.

> CwM. Pemenus lleHTpaAbHOM H30UpaTeAbHOM KoMuccuu PA. TIpe3upeHTCKUe BEIGOPEI
PA,19.02.2003r. - EpeBan, 2003r. - C. 46.



[TapramMeHT A0 odepeAHBIX BBIOOPOB IapaaMeHTa 25.05.2003r. 06g3aH OBIA
PEIIUTb CO3AABIIVIOCS MPABOBYIO KOAAW3UIO U BHECTU COOTBETCTBYIOIINE
usMeHenusa B cT. 14 MK PA, nmpuHgB 3a OCHOBY TpeOOBaHUS IOCTAaHOBAE-
ausg KC PA ot 1.10.2002r. N. 389. OpHakO 3aKOHOAATEAL AAA PelieHue 3TO-
MY BOIIPOCY TOABKO 4epe3 3 T'OAQ, BO BpeMs OYepPeAHBIX HIMPOKOMAacCIITal-
HBIX U3MeHeHUM U AomnorHeHud B MK PA ot 19.05.20051°,

Takum obOpa3om, nmpakTuka KC CBUAETEABCTBYET, UTO COOTBETCTBYIOIINE
BBICIIIMI€ OPraHbl TOCYAAPCTBEHHOM BAACTU M, B IEPBYIO OUYepeAb, 3aKOHO-
AATeAb He BCeTrAa OIepaTUBHO U HapAEKAIIUM 00pa3oM pearupyioT Ha Tpe-
0oBanus nocraHosaeHudi KC PA, He Hecd KOHCTUTYIIMOHHON OTBETCTBEH-
HocTu. Hapnerkalllee HCIIOAHEHUeE pelleHUN OpraHOB KOHCTUTYLIMOHHOTO
[IPaBOCYAUS IBASIETCS OAHOU M3 OCHOBHEIX IIPOOAEM IIOUTH BCeX CTPaH MO-
AOAOM pAeMOKpaTuu. AAd ee pellleHHUsI HeOOXOAWMEI HOBBIE KOHCTUTYIIMOH-
HO-IIPABOBBLIE MEXaHU3MHBIL.

KoHcTuTynnoHHBle pe@OpPMEl, KOTOPBIE BBIHOCATCS Ha pedepeHAYM
27.11.2005r., pemaT HEKOTOPBIE BHIIIEYIIOMSAHYTHIE OCHOBOIIOAATAloIIye
BOIIPOCEL. OAHAKO, K COKAAEHUIO, 3TH KOHCTUTYLMOHHBIE HM3MEHEHHs He
IIOAHOCTBIO O0€eCIIeUrBAIOT HE3aBUCUMYIO U IIAOAOTBOPHYIO AESATEABHOCTH
KC, Kak BepXOBHOro 3amuTHUKa KoHCTUTYIINU.

SUMMARY

The author has analyzed the practice of the Constitutional Court of the
Republic of Armenia on considering the constitutionality of the RA elec-
toral legislation. Among the cases, reviewed by the Constitutional Court
from 1996 to 2004, the issues, related to the constitutionality of the norma-
tive acts, come to only 2% of all. However, the majority of these cases
(more than 50%) are related with the constitutionality of the legislation of
the elections of the Republic of Armenia.

During the hearings the Constitutional Court has mainly adopted decisions
on the non-constitutionality of the norms of the Electoral Code. A legisla-
tive gap was created. Unfortunately, the RA Parliament does not always
react operatively to the statements of the CC and conformed the election
legislation with the legal positions of the Constitutional Court only after
the elections. During the elections this gap was filled with the decrees of
the President and decisions of the Central Election Commission that did
not possess with precise legal basis.

The author raises the question of the necessity of consolidation of the
mechanisms of the constitutional responsibility of the state bodies for fail-
ure or improper execution of the decisions of the Constitutional Court of
the Republic of Armenia.

® Cm. Ocdunnarbueii BecTHUK PA, N 36(408) 10.06.2005r.
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