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ÂÑÒÓÏÈÒÅËÜÍÎÅ ÑËÎÂÎ
OPENING SPEECH

DISCOURS D’OUVERTURE

ÃÃÀÀÃÃÈÈÊÊ ÀÀÐÐÓÓÒÒÞÞÍÍßßÍÍ
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà
Ðåñïóáëèêè Àðìåíèÿ

Óâàæàåìûé Ïðåçèäåíò Ðåñïóáëèêè Àðìåíèÿ!

Óâàæàåìûå ãîñòè!

Äàìû è ãîñïîäà!

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Àðìåíèÿ ñîâìåñòíî ñ Âåíåöèàí-
ñêîé êîìèññèåé Ñîâåòà Åâðîïû óæå â äåñÿòûé ðàç îðãàíèçóåò ìåæäó-
íàðîäíóþ êîíôåðåíöèþ, ïîñâÿùåííóþ àêòóàëüíûì ïðîáëåìàì êîí-
ñòèòóöèîííîãî ïðàâîñóäèÿ.

Ýòà Êîíôåðåíöèÿ èìååò ðÿä ñóùåñòâåííûõ îñîáåííîñòåé.

Îíà þáèëåéíàÿ íå òîëüêî ïî ñ÷åòó - äåñÿòàÿ: íàñòîÿùàÿ Êîíôåðåíöèÿ
ïîñâÿùåíà äåñÿòèëåòèÿì ïðèíÿòèÿ Êîíñòèòóöèè Ðåñïóáëèêè Àðìåíèÿ
è ôîðìèðîâàíèÿ Êîíñòèòóöèîííîãî Ñóäà.

Â îðãàíèçàöèè äàííîé Êîíôåðåíöèè ïðèíèìàëà ó÷àñòèå òàêæå òàêàÿ àâ-
òîðèòåòíàÿ îðãàíèçàöèÿ, ïîëó÷èâøàÿ øèðîêîå ìåæäóíàðîäíîå ïðèçíà-
íèå, êàê Ìåæäóíàðîäíàÿ àññîöèàöèÿ êîíñòèòóöèîííîãî ïðàâà, çà ÷òî âû-
ðàæàþ ãëóáîêóþ ïðèçíàòåëüíîñòü Ïðåäñåäàòåëþ, ïðîôåññîðó Ñàíäåðñ,
ïåðâîìó Âèöå-ïðåçèäåíòó ãîñïîäèíó Ìîñó è äðóãèì ïðèñóòñòâóþùèì.

Âàæíîñòü Êîíôåðåíöèè âûñîêî îöåíåíà òàêæå Åâðîïåéñêèì ñóäîì ïî
ïðàâàì ÷åëîâåêà, è ñåãîäíÿ ñ íàìè òàêæå Ïðåäñåäàòåëü Åâðîïåéñêîãî
ñóäà óâàæàåìûé ãîñïîäèí Âàëüäõàáåð è äâîå ÷ëåíîâ Ñóäà.

Â Êîíôåðåíöèè  ó÷àñòâóþò ïðåäñòàâèòåëè 25 ñòðàí, â òîì ÷èñëå Ïðåä-
ñåäàòåëè Êîíñòèòóöèîííûõ Ñóäîâ Ðîññèéñêîé Ôåäåðàöèè, Ïîëüøè, Ñëî-
âàêèè, Ãðóçèè, Ëàòâèè, çàìåñòèòåëè Ïðåäñåäàòåëåé Êîíñòèòóöèîííûõ
Ñóäîâ Èòàëèè è Óêðàèíû, èçâåñòíûå ñóäüè è ýêñïåðòû èç ðàçíûõ ñòðàí.

Çà îãðîìíîå ñîäåéñòâèå â îðãàíèçàöèè Êîíôåðåíöèè õî÷ó âûðàçèòü
èñêðåííþþ áëàãîäàðíîñòü Ñåêðåòàðþ Âåíåöèàíñêîé êîìèññèè, ìíîãî-
óâàæàåìîìó ãîñïîäèíó Äæèàííè Áóêèêèî, íàøå ñîòðóäíè÷åñòâî ñ êî-
òîðûì âûäåðæàëî ñåðüåçíîå èñïûòàíèå âðåìåíåì.

ß ïðèçíàòåëåí âñåì, êòî îòêëèêíóëñÿ íà íàøå ïðèãëàøåíèå è ïðèíÿë
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ó÷àñòèå  â ýòîé þáèëåéíîé  Êîíôåðåíöèè. Óâåðåí, ÷òî óæå èìåþùèå
ãëóáîêèå êîðíè îáñóæäåíèÿ â ñîîòâåòñòâèè ñ íàøèìè òðàäèöèÿìè
ïðîéäóò àêòèâíî è íà âûñîêîì ïðîôåññèîíàëüíîì óðîâíå, à íàøè ãîñ-
òè ïîêèíóò Àðìåíèþ ñ ïðèÿòíûìè è íåçàáûâàåìûìè âïå÷àòëåíèÿìè.

ß õî÷ó âûðàçèòü îñîáóþ áëàãîäàðíîñòü òàêæå ãëóáîêîóâàæàåìîìó ãîñïî-
äèíó Ïðåçèäåíòó Ðåñïóáëèêè Àðìåíèÿ çà ëè÷íîå ó÷àñòèå â ðàáîòå Êîí-
ôåðåíöèè  è çà æåëàíèå ïåðåäàòü íàì íåêîòîðûå ñâîè ñîîáðàæåíèÿ.

Óâàæàåìûå êîëëåãè! 

Â ýòè äíè êàæäûé èç íàñ áóäåò èìåòü âîçìîæíîñòü âûðàçèòü ñâîè ñóæ-
äåíèÿ îòíîñèòåëüíî îáñóæäàåìîé ïðîáëåìû. Îíè â îáîáùåííîì âèäå
äî êîíöà ãîäà áóäóò îïóáëèêîâàíû â èçäàâàåìîì íà  ÷åòûðåõ ÿçûêàõ
åæåãîäíèêå “Êîíñòèòóöèîííîå ïðàâîñóäèå â íîâîì òûñÿ÷åëåòèè” çà
2005 ãîä.

Êàê âèäíî èç ïðîãðàììû, îáñóæäàåìàÿ òåìà áóäåò ïðåäñòàâëåíà ÷åòûðü-
ìÿ ïîäòåìàìè. Ïîìèìî çàðàíåå çàÿâëåííûõ îñíîâíûõ äîêëàäîâ, áóäóò
òàêæå âûñòóïëåíèÿ è ñîîáùåíèÿ. Æåëàþùèå, ïîæàëóéñòà, çàðàíåå îá-
ðàòèòåñü ê ïðåäñåäàòåëüñòâóþùèì çàñåäàíèÿìè. Äëÿ äîêëàäîâ ïðåäó-
ñìàòðèâàåòñÿ äî 15 ìèíóò, äëÿ âûñòóïëåíèé è ñîîáùåíèé - äî 5 ìèíóò.

Åùå ðàç ïðèâåòñòâóþ âñåõ Âàñ è æåëàþ ïëîäîòâîðíîé ðàáîòû.

Ïîçâîëüòå ïðåäîñòàâèòü ñëîâî äëÿ ïðèâåòñòâèÿ Ïðåçèäåíòó Ðåñïóáëè-
êè Àðìåíèÿ ãîñïîäèíó Ðîáåðòó Êî÷àðÿíó. 

GGAAGGIIKK HHAARRUUTTYYUUNNYYAANN
President of the Constitutional Court 
of the Republic of Armenia

Mr. President of the Republic of Armenia,

Dear guests,

Ladies and gentlemen,

The Constitutional Court of the Republic of Armenia together with the
Venice Commission of Council of Europe has organized the tenth international
conference dedicated to the urgent problems of constitutional justice.

This conference applies with a set of essential specific features.

This conference is not only jubilee but is also dedicated to the adoption of
the Constitution of the Republic of Armenia and formation of the
Constitutional Court.

Such an authoritative organization as International Association ofÃÀ
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Constitutional Law has taken part in the organization of this conference, and
I would like to express my gratitude to Ms. Saunders - President of IACL, to
Mr. Maus - Vice-President of IACL, and others.

The importance of the conference is highly appraised by European Court
of Human Rights,   and we are glad to greet President Mr. Wildhaber and
two members of European Court of Human Rights. 

Unprecedenting number of delegates from twenty-five countries as
President of the Constitutional Council of France, Presidents of the
Constitutional Courts of Russian Federation, Poland, Slovenia, Georgia and
Latvia, Vice-presidents of the Constitutional Courts of Italy and Ukraine,
well-known judges and experts from different countries are participating at
our conference. Welcome to Armenia.

I express my gratitude to Mr. Gianni Buquicchio -  the honored secretary of
Venice Commission with whom our cooperation has stood the test of time. 

I am grateful to all of you for acceptance of our invitation and for your 
participation  in this jubelee conference. I am sure that in accordance with
our already deep-rooted traditions the discussions  will be  interesting 
and on high professional level, and  our guests will leave Armenia, taking
with them only pleasant memories.     

I would like to express special gratitude to the President of the Republic of
Armenia for the participation at the conference and for his willingness to
pass some of his views to us.  

Dear colleagues,

During these days each of us will have an opportunity to express his/her
points of view over the discussed issues. After summarization, at the end of
the year they will be published in four-language almanac “Constitutional
Justice in the New Millennium” for 2005.

The discussed topic will be presented in four subdivisions. Besides the main
reports, there will be speeches and announcements. The participants willing
to take floor  should address the  chairs of the meeting. For reports 15 minutes
are stipulated,  for speeches and announcements - 5 minutes. 

I would like to greet you again and wish you productive work.

Let me invite the RA President Robert Kocharyan to take the floor.
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GGAAGGUUIIKK HHAARROOUUTTUUNNIIAANN

Président de la Cour constitutionnelle d’Arménie

Honorable Président de la République d’Arménie,
Chers hôtes,
Mesdames, messieurs,
C’est déjà pour la dixième fois, que la Cour constitutionnelle de la République
d’Arménie conjointement avec la Commission de Venise, organisent la con-
férence internationale consacrée aux problèmes principaux d’actualité de la jus-
tice constitutionnelle.
Cette conférence a un nombre de particularités essentielles.
Elle est non seulement d’anniversaire étant la dixième, en même temps elle est
consacrée aux dixièmes anniversaires de l’adoption de la Constitution de la
République d’Arménie et de la formation de la Cour constitutionnelle
d’Arménie.
A l’organisation de cette conférence a pris part  l’Association internationale du
droit constitutionnel ayant une  grande renommée et  j’exprime ma profonde
gratitude au  président professeur Saunders, au premier vice-président pro-
fesseur Maus et aux autres membres ici présents.
L’organisation de la Conférence a été hautement appréciée aussi par la Cour
Européenne des Droits de l’Homme et aujourd’hui est parmi nous le Président
de cette Cour, respectable  monsieur Wildhaber et deux membres de la Cour.
Aux travaux de cette conférence participent les délégations au nombre sans
précédent, les représentants de 25 pays y compris les Présidents : du Conseil
constitutionnel de France, des Cours constitutionnelles  de la Fédération de
Russie, de Pologne, de Slovaquie, de Géorgie, de Lettonie,  les vice-Présidents
des Cours constitutionnelles d’Italie et d’Ukraine, un nombre important des
juges et des experts arrivés de différents pays dont je les salue tous et leurs
souhaite le bienvenue.
Pour  assistance  substantielle dans l’organisation de  conférence, j’exprime ma
profonde reconnaissance aussi au Secrétaire chevronné de la Commission de
Venise honorable Monsieur Bouquicchio avec lequel notre coopération a passé
l’examen du temps.
Je suis reconnaissant à vous tous pour accepter notre invitation et participer aux
travaux de notre conférence commémorative. Je suis convaincu que déjà, con-
formément à nos traditions ayant des racines profondes, les discussions seront
actives et au niveau professionnel élevé et que nos hôtes quitteront l’Arménie
avec des impressions agréables.
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¦Je voudrais exprimer ma gratitude particulière à  l’honorable Président de la
République d’Arménie pour sa participation personnelle aux travaux de la
Conférence et pour son souhait de nous transmettre ses certaines observations. 
Chers collègues,
Pendant ces jours chacun de nous aura la possibilité d’exprimer ses pensées sur
le sujet qui est l’objet d’examen. Après les avoir résumé elles seront publiées
jusqu’à la fin d’année dans la parution de 2005 de l’almanach international 
«La justice constitutionnelle au nouveau millénaire».
Comme vous avez déjà aperçu  le sujet examiné sera présenté au moyen de qua-
tre sous-sujets. A part des rapporteurs principaux il y aura des interventions et des
communiqués.  Je prie ceux  qui désirent  de s’adresser aux présidents de sessions.
Pour les rapports est prévu jusqu’aux 15 minutes, pour les interventions et com-
muniqués  jusqu’aux 5 minutes.
Encore une fois je salue vous tous et souhaite un travail efficace.
Permettez-moi  de passer la parole pour l’allocution au Président de la RA
Monsieur Robert Kotcharian. 

IN
T
E
R
N

A
T
IO

N
A
L 

A
LM

A
N

A
C
. 
C
O

N
ST

IT
U

T
IO

N
A
L 

JU
ST

IC
E
 I

N
 T

H
E
 N

E
W

 M
IL

LE
N

IU
M

9



ÏÐÈÂÅÒÑÒÂÈß
GREETING SPEECHES

ALLOCUTIONS DE BIENVENUE

ÐÐÎÎÁÁÅÅÐÐÒÒ ÊÊÎÎ××ÀÀÐÐßßÍÍ
Ïðåçèäåíò Ðåñïóáëèêè Àðìåíèÿ

Óâàæàåìûå ó÷àñòíèêè  Êîíôåðåíöèè!

ß ðàä òîìó, ÷òî ñôîðìèðîâàëàñü õîðîøàÿ òðàäèöèÿ, è çà ïîñëåäíèå
äåñÿòü ëåò Åðåâàí ñòàë ìåñòîì ïðîâåäåíèÿ ìåæäóíàðîäíûõ êîíôå-
ðåíöèé ïî ïðîáëåìàì êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Íàñòîÿùàÿ
Êîíôåðåíöèÿ - þáèëåéíàÿ. Ñâîèì ñîñòàâîì è çëîáîäíåâíîñòüþ îá-
ñóæäàåìûõ âîïðîñîâ, ÿ óâåðåí, ÷òî îíà ñòàíåò ñóùåñòâåííûì âêëà-
äîì  íå òîëüêî â òåîðåòè÷åñêîì ïëàíå, íî è â ïëàíå ðåøåíèÿ ïðàê-
òè÷åñêèõ âîïðîñîâ.

Àðìåíèÿ ãîòîâèòñÿ ê ñåðüåçíûì êîíñòèòóöèîííûì ðåôîðìàì. Îïûò
ìíîãî÷èñëåííûõ ñòðàí ñâèäåòåëüñòâóåò, ÷òî êîíñòèòóöèîííûå ñòàãíà-
öèè îïàñíû. Âàì, ñïåöèàëèñòàì, õîðîøî èçâåñòíî, ÷òî êîíñòèòóöèîí-
íûå ðåøåíèÿ äîëæíû áûòü ãàðìîíè÷íû îáùåñòâåííûì ðàçâèòèÿì è
ñòèìóëèðîâàòü èõ.

Äåéñòâóþùàÿ Êîíñòèòóöèÿ ñûãðàëà ñóùåñòâåííóþ ðîëü â âîïðîñå ðàç-
âèòèÿ äåìîêðàòèè è åå íåèçáåæíîñòè è ïîçâîëèëà Àðìåíèè ñòàòü ÷ëå-
íîì Ñîâåòà Åâðîïû. Îäíàêî ïðàêòè÷åñêîå ïðèìåíåíèå Êîíñòèòóöèè
ïîñòåïåííî âûÿâèëî åå ñåðüåçíûå êîíöåïòóàëüíûå íåäîñòàòêè, êîòî-
ðûå ïðåïÿòñòâóþò äàëüíåéøåìó äåìîêðàòè÷åñêîìó ðàçâèòèþ ñòðàíû.
Ñåãîäíÿ íåîáõîäèìî ñîçäàòü êîíñòèòóöèîííûå ãàðàíòèè äëÿ ñòàíîâëå-
íèÿ ïðàâîâîãî ãîñóäàðñòâà.

Ïëîäîòâîðíàÿ ðàáîòà ñ åâðîïåéñêèìè ñòðóêòóðàìè, â ÷àñòíîñòè ñ Âå-
íåöèàíñêîé êîìèññèåé, îáñóæäåíèÿ, äëÿùèåñÿ ãîäû, ïîäõîäÿò ê êîí-
öó. Î÷åíü ñêîðî íà ñóä íàøåãî íàðîäà áóäåò ïðåäñòàâëåí íîâûé ïðî-
åêò, ñîîòâåòñòâóþùèé ñîâðåìåííûì ðàçâèòèÿì. Îí ãàðàíòèðóåò çíà-
÷èòåëüíûé ïðîãðåññ â îáåñïå÷åíèè ïðàâ ÷åëîâåêà, â âîïðîñå  ðàçäåëå-
íèÿ è áàëàíñà âåòâåé âëàñòè. Ñóùåñòâåííî ïîäíèìàåòñÿ óðîâåíü íåçà-
âèñèìîñòè ñóäåáíîé âëàñòè è ñàìîñòîÿòåëüíîñòü ìåñòíûõ îðãàíîâ.

Íàøà öåëü - ñäåëàòü Êîíñòèòóöèþ æèâóùåé ðåàëüíîñòüþ. Îíà  äîëæ-
íà ñòàòü áîëåå äîñòóïíîé äëÿ êàæäîãî ãðàæäàíèíà ñòðàíû. Ïðàâî è çà-
êîí äîëæíû ñòàòü ñòåðæíåì îáùåñòâåííîé æèçíè, ïîñòðîåííîé íà ëè-
áåðàëüíûõ öåííîñòÿõ. Òàêîâî òðåáîâàíèå íàøåãî âðåìåíè.Ð
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Äóìàþ, ÷òî îáñóæäåíèÿ íà Êîíôåðåíöèè êîñíóòñÿ òàêæå íàøåé äåé-
ñòâèòåëüíîñòè è ïîìîãóò îáùåñòâó áîëåå ãëóáîêî îñîçíàòü áîëüøóþ
âàæíîñòü êîíñòèòóöèîííûõ ðàçâèòèé. Íå ñîìíåâàþñü, ÷òî Êîíôåðåí-
öèÿ áóäåò èìåòü òàêæå ñåðüåçíîå ìåæäóíàðîäíîå çâó÷àíèå.

Áëàãîäàðþ âñåõ, ÷òî ïîñåòèëè Àðìåíèþ, ïðèíÿëè ó÷àñòèå â ýòîì þáè-
ëåéíîì ìåðîïðèÿòèè. Æåëàþ Êîíôåðåíöèè ïëîäîòâîðíîé ðàáîòû, à
íàøèì ãîñòÿì - òàêæå ïðèÿòíûõ äíåé â Àðìåíèè. 

ROBERT KOCHARYAN
President of the Republic of Armenia

Dear participants of the conference,

I am glad that a nice tradition has been formed, and during the last ten
years Yerevan has become the place for international conferences on the
constitutional justice. This conference is jubilee. I am sure that because of
the urgency of discussed issues and its complement it will make an essential
contribution in the solution of not only theoretical but also practical issues.

Armenia is getting ready for serious constitutional reforms. The experience
of a vast number of countries witnesses that the constitutional stagnation
is  dangerous. As specialists you are quite acknowledged that the consti-
tutional solutions must be harmonic to the public development and must
stimulate them.

The current Constitution played an essential role in the question of devel-
opment and irrevocability of democracy and allowed Armenia to become
the member of the Council of Europe. But the practical application of the
Constitution gradually has revealed the serious conceptual defects, which
hinder the further democratic development of the state. Today 
constitutional guarantees must be made for the establishment of legal state. 

The productive work of the European institutions, particularly with the
Venice commission is coming to an end. Soon the draft,  which meets the
requirements of the contemporary level of development, will be presented
to our nation. It guarantees prominent progress for the ensurance of  human
rights and check and balances of the branches of authorities be brought up
to standarts. The level of independence of judicial and local bodies will
essentially.

Our aim is to make the Constitution quivering with life reality. It must be
intelligible for every citizen. Law and right must become the axis of the pub-
lic life built on the liberal values. This is the main requirement of our time.

I think discussions at the conference must concern also our reality and will
help the society to comprehend the vast importance of the constitutional

IN
T
E
R
N

A
T
IO

N
A
L 

A
LM

A
N

A
C
. 
C
O

N
ST

IT
U

T
IO

N
A
L 

JU
ST

IC
E
 I

N
 T

H
E
 N

E
W

 M
IL

LE
N

IU
M

11



development. I don't doubt that the conference will have international
resonance. 

I would like to thank everybody for visiting Armenia and for your participation in
the work of this jubilee event. I wish the conference productive work and
our guests have a nice time in Armenia.

ROBERT KOTCHARIAN
Président de la République d’Arménie

Chers participants de la conférence,
Je suis heureux qu’une tradition se soit formée et Erevan est devenu depuis ces
dix dernières années un lieu des conférences internationales sur la justice con-
stitutionnelle. Cette conférence est commémorative.  J’en suis certain que la
conférence par sa composition et par l’actualité des sujets débattus aura une
contribution essentielle non seulement sous l’aspect théorique, mais aussi par la
solution des questions pratiques.
L’Arménie se prépare aux modifications constitutionnelles sérieuses.
L’expérience de plusieurs pays témoigne que les stagnations constitutionnelles
sont dangereuses. Vous, les spécialistes vous le savez parfaitement que les solu-
tions constitutionnelles doivent-être harmonieuses aux évolutions sociales et
contribuer à celles-ci. 
La Constitution en vigueur a joué un rôle important dans le développement de
la démocratie, de son irréversibilité et a permis à l’Arménie de devenir le mem-
bre du Conseil de l’Europe. Cependant  l’application de la Constitution a révélé
graduellement de sérieuses lacunes conceptuelles qui entravent l’évolution
démocratique postérieure. Aujourd’hui il est nécessaire de créer des garanties
constitutionnelles pour l’avènement de l’Etat de droit. 
Le travail efficace avec des structures européennes, notamment avec la
Commission de Venise, les discussions qui ont duré plusieurs années
touchent à sa fin. Bientôt un projet sera présenté au jugement de notre peu-
ple qui est  conforme aux évolutions modernes. Il garantit un progrès sub-
stantiel dans le domaine de la protection des droits de l’homme, de la sépa-
ration et de l’équilibre des branches du pouvoir. Le niveau de l’indépendance
du pouvoir judiciaire et de l’autonomie des collectivités territoriales se
relève essentiellement.
Notre objectif est de transformer la Constitution dans la réalité vivante. Elle
doit-être plus accessible à chaque citoyen d’Etat. Le droit et la loi doivent
devenir l’axe de la vie sociale, construite sur les valeurs libérales. C’est l’exi-
gence de notre temps actuel.
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Je croie que les débats de la conférence concerneront aussi  notre réalité et
aideront à la communauté de concevoir profondément la grande importance des
modifications constitutionnelles. Je suis persuadé que la Conférence aura un
sérieux écho international.
J’exprime mes mots de gratitude pour votre visite d’Arménie et votre participa-
tion à cette conférence internationale. Je souhaite à la conférence un travail effi-
cace et à nos hôtes des jours agréables en Arménie.
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ÄÄÆÆÈÈÀÀÍÍÍÍÈÈ ÁÁÓÓÊÊÈÈÊÊÈÈÎÎ
Ñåêðåòàðü Âåíåöèàíñêîé êîìèññèè Ñîâåòà Åâðîïû

Ãîñïîäèí Ïðåçèäåíò!

Ãîñïîäèí Ïðåäñåäàòåëü!

Óâàæàåìûå ãîñòè!

Äàìû è ãîñïîäà!

ß ðàä ñíîâà íàõîäèòüñÿ â Åðåâàíå è âîçìîæíîñòè ïðèâåòñòâîâàòü Âàñ
îò èìåíè Âåíåöèàíñêîé êîìèññèè â ñâÿçè ñ þáèëåéíîé Êîíôåðåíöè-
åé, ïîñâÿùåííîé äåñÿòèëåòèþ Êîíñòèòóöèè è äåñÿòîé ãîäîâùèíå Êîí-
ñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ. Ïðèíÿòèå Êîíñòèòóöèè -
ðåøàþùèé ýòàï â èñòîðèè êàæäîé ñòðàíû. Ôîðìèðîâàíèå Êîíñòèòó-
öèîííîãî Ñóäà Àðìåíèè ñòàëî ãëàâíûì äîñòèæåíèåì â ñòàíîâëåíèè
äåìîêðàòèè, çàùèòû ïðàâ ÷åëîâåêà, âåðõîâåíñòâà ïðàâà â Àðìåíèè,
êîòîðûå ÿâëÿþòñÿ òàêæå îñíîâíûìè ïðèíöèïàìè Ñîâåòà Åâðîïû. Íà-
ñòîÿùàÿ Êîíôåðåíöèÿ ÿâëÿåòñÿ óæå äåñÿòîé ïî ñ÷åòó ïðîâîäèìîé â
Åðåâàíå Ìåæäóíàðîäíîé êîíôåðåíöèåé, ïîñâÿùåííîé ïðîáëåìàì
êîíñòèòóöèîííîãî ïðàâîñóäèÿ, è íà÷èíàÿ ñ 1999 ãîäà Âåíåöèàíñêàÿ êî-
ìèññèÿ ðàäà âîçìîæíîñòè áûòü ñîîðãàíèçàòîðîì ýòèõ êîíôåðåíöèé.

Åðåâàíñêèå êîíôåðåíöèè òàêæå ïðåäîñòàâëÿþò ÷ëåíàì Êîíôåðåíöèè
îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ ñòðàí ìîëîäîé äåìîêðàòèè âîç-
ìîæíîñòü âñòðå÷àòüñÿ è îáñóæäàòü àêòóàëüíûå ïðîáëåìû. È ýòîìó ñî-
òðóäíè÷åñòâó ìåæäó Êîíôåðåíöèåé è Âåíåöèàíñêîé êîìèññèåé áûëî
ïîëîæåíî íà÷àëî çàêëþ÷åíèåì Âåíåöèàíñêîãî äîãîâîðà â îêòÿáðå
2003 ãîäà.

Â ýòîì ãîäó ìû èìååì âîçìîæíîñòü ñîòðóäíè÷àòü òàêæå ñ Ìåæäóíà-
ðîäíîé àññîöèàöèåé êîíñòèòóöèîííîãî ïðàâà. È ÿ ðàä ïðèâåòñòâîâàòü
äåëåãàöèþ Àññîöèàöèè â ëèöå Ïðåäñåäàòåëÿ ïðîôåññîðà Øåðèë Ñàí-
äåðñ. Ýòî ñîòðóäíè÷åñòâî, íåñîìíåííî, îáîãàòèò íàøó Êîíôåðåíöèþ.
Òåìà ñåãîäíÿøíåãî çàñåäàíèÿ: “Ïðàâîâûå ïðèíöèïû è ïîëèòè÷åñêèå
ðåàëèè â äåÿòåëüíîñòè êîíñòèòóöèîííîãî êîíòðîëÿ”. Êîíñòèòóöèîí-
íûå ñóäû è ýêâèâàëåíòíûå îðãàíû - ïðàâîâûå îðãàíû, êîòîðûå òîëêó-
þò  Êîíñòèòóöèþ è çàêîíû. Ìåæäó òåì îíè âûíóæäåíû äåéñòâîâàòü
â ïîëèòè÷åñêîé  ñðåäå. Äåëà ïî àííóëèðîâàíèþ çàêîíîâ, ïðèíÿòûõ
ïàðëàìåíòîì, îòëè÷àþòñÿ îò ãðàæäàíñêèõ è óãîëîâíûõ äåë. Ïîëèòè÷å-
ñêèå èíòåðåñû çàâèñÿò îò ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà.

Ñîîòâåòñòâåííî, íåçàâèñèìîñòü Ñóäà èìååò êëþ÷åâîå çíà÷åíèå. Íå-
ñìîòðÿ íà òî, ÷òî êîíñòèòóöèîííûå ñóäüè ÷àñòî èçáèðàþòñÿ Ïàðëà-
ìåíòîì, îíè íå ïðåäñòàâëÿþò òå ïîëèòè÷åñêèå ñèëû, êîòîðûå èõ âû-
äâèíóëè, à äåéñòâóþò íà îñíîâå ñâîèõ ëè÷íûõ óáåæäåíèé. Ïðèíöèï
êîëëåãèàëüíîñòè ïîìîãàåò êàæäîìó ñóäüå: ñóäüè ðàáîòàþò âìåñòå êàêÄ
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îäèí åäèíûé îðãàí, è îíè âåðíû Êîíñòèòóöèè, à íå ïàðòèè èëè èíñòè-
òóòàì. Ôàêòè÷åñêè, ñóäüè Êîíñòèòóöèîííîãî Ñóäà èñïîëíÿþò èçâåñò-
íûé íåáëàãîäàðíûé òðóä äëÿ òåõ, êòî èõ âûäâèíóë.

Íåñìîòðÿ íà ýòî, êîíñòèòóöèîííûå ñóäû ìîãóò ñòàòü îáúåêòîì äàâëå-
íèÿ ñî ñòîðîíû äðóãèõ ãîñóäàðñòâåííûõ èíñòèòóòîâ. Ìû ÿâëÿåìñÿ
ñâèäåòåëÿìè óãðîç óðåçàíèÿ áþäæåòà, êîãäà ñóäû ïðèíèìàëè íåóñò-
ðàèâàþùèå ðåøåíèÿ. Ìû ñòàëè ñâèäåòåëÿìè ïîïûòîê “èñòîùåíèÿ” ñó-
äîâ ïóòåì íåíàçíà÷åíèÿ íîâûõ ñóäåé ïîñëå îòïðàâëåíèÿ ñóäåé íà çà-
ñëóæåííûé îòäûõ, ÷òîáû ñîêðàòèòü ÷èñëî ñóäåé ìåíåå íåîáõîäèìîãî
äëÿ êâîðóìà. Ê ñîæàëåíèþ, ìû âèäåëè, êàê êîíñòèòóöèîííûå ñóäû áû-
ëè ðàñïóùåíû èëè ïîëó÷àëè óãðîçû ðîñïóñêà. Ïîæàëóéñòà, ïîìíèòå,
÷òî Âåíåöèàíñêàÿ êîìèññèÿ âñåãäà ãîòîâà ïðèéòè âàì íà ïîìîùü, åñ-
ëè òàêîå ïðîèçîéäåò ñ âàìè. Îäíà èç îáñóæäàåìûõ ïðîáëåì - ýòî íå-
èñïîëíåíèå ðåøåíèé êîíñòèòóöèîííûõ ñóäîâ. Èíîãäà äàæå â ñòðàíàõ
ñòàðîé äåìîêðàòèè ìû ñòàíîâèìñÿ ñâèäåòåëÿìè ïðîáëåì íåèñïîëíå-
íèÿ îêîí÷àòåëüíûõ è îáÿçàòåëüíûõ ðåøåíèé êîíñòèòóöèîííûõ ñóäîâ.
Îïÿòü Âåíåöèàíñêàÿ êîìèññèÿ ãîòîâà ïîìî÷ü âàì óãîâîðèòü ãîñóäàð-
ñòâåííûõ ìóæåé, ÷òî â äåìîêðàòè÷åñêîì ãîñóäàðñòâå, ãäå ïðàâèò çà-
êîí, ðåøåíèÿ êîíñòèòóöèîííûõ ñóäîâ ìîãóò íå íðàâèòüñÿ äðóãèì ãî-
ñóäàðñòâåííûì îðãàíàì, îäíàêî îíè íå ïîäëåæàò îáñóæäåíèþ è äîëæ-
íû ïðèìåíÿòüñÿ ïîñëå ïðèíÿòèÿ. Ñ äðóãîé ñòîðîíû, èíîãäà ñóäû ó÷è-
òûâàþò âîçìîæíûå ïîñëåäñòâèÿ ïðèíÿòûõ èìè ðåøåíèé, ïîñëåäñòâèÿ
ðåøåíèé ïî äåëàì, êàæóùèìñÿ ïðîñòûìè, ìîãóò èìåòü òÿæåëûå ïî-
ñëåäñòâèÿ äëÿ ãîñóäàðñòâåííîãî áþäæåòà, íàïðèìåð, äåëî îòíîñèòåëü-
íî íåïðàâèëüíîãî ïîäñ÷åòà ïåíñèè, ïîñêîëüêó ðåøåíèå ïî ýòîìó äåëó
ìîæåò ïî àíàëîãèè áûòü ïðèìåíåíî è îòíîñèòåëüíî äðóãèõ ëèö. Òàêèì
îáðàçîì, êîíñòèòóöèîííûå ñóäû èíîãäà ñòàðàþòñÿ ñìÿã÷èòü ýòè ïî-
ñëåäñòâèÿ, îòëîæèâ ïðèäàíèå ïðàâîâûé ñèëû ñâîèì ñóæäåíèÿì èëè
îãðàíè÷èâàÿ èõ äåéñòâèå òîëüêî â îòíîøåíèè èñòöà. 

ß óâåðåí, ÷òî íà íàøåé Êîíôåðåíöèè áóäóò î÷åíü èíòåðåñíûå îáñóæ-
äåíèÿ. Ñåãîäíÿøíÿÿ òåìà îáñóæäåíèÿ - ”Âëèÿíèå ïîëèòèêè”, òàê ÷òî
îáìåí îïûòîì, êîòîðûé îáû÷íî ïðîõîäèò â àòìîñôåðå îòêðîâåííîñòè
è äîáðîæåëàòåëüíîñòè, êàê ýòî îáû÷íî áûâàåò ó çíàþùèõ ëþäåé, ìî-
æåò áûòü ïîëåçåí äëÿ ñóäoâ-ó÷àñòíèêîâ. ß æåëàþ, ÷òîáû âû âñåãäà
ïîìíèëè, ÷òî Âåíåöèàíñêàÿ êîìèññèÿ ïîìîæåò âàì, åñëè âû áóäåòå èñ-
ïûòûâàòü íåæåëàåìîå âîçäåéñòâèå ñî ñòîðîíû äðóãèõ ãîñóäàðñòâåí-
íûõ ñèë.

Ãîñïîäèí Ïðåçèäåíò!

Ãîñïîäèí Ïðåäñåäàòåëü!

Óâàæàåìûå ñóäüè è ó÷àñòíèêè èç Àðìåíèè!

Êîíñòèòóöèè - îñíîâíûå äîêóìåíòû äëÿ ñòàáèëèçàöèè êàæäîé ñòðàíû,
íî êîíñòèòóöèè òàêæå äîëæíû ïðèñïîñàáëèâàòüñÿ, îñîáåííî â ïðîöåñ- 15
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ñå äåìîêðàòèçàöèè. Íàì èçâåñòíî, ÷òî â âàøåé ñòðàíå îáñóæäàåòñÿ
âàæíûé ïðîåêò êîíñòèòóöèîííûõ èçìåíåíèé, ÷òî ñîçäàåò áîëåå øèðî-
êóþ âîçìîæíîñòü ñäåðæåê è ïðîòèâîâåñîâ ìåæäó âåòâÿìè âëàñòè. Íà-
÷èíàÿ ñ 2000 ãîäà, Âåíåöèàíñêàÿ êîìèññèÿ ñîòðóäíè÷àåò ñ âàøåé ñòðà-
íîé, ÷òîáû ïîäãîòîâèòü ñîîòâåòñòâóþùóþ åâðîïåéñêèì ñòàíäàðòàì
êîíñòèòóöèþ. Ìû äåéñòâèòåëüíî íàäååìñÿ, ÷òî âàøà ñòðàíà ïðèìåò òà-
êóþ Êîíñòèòóöèþ, êîòîðàÿ ñîçäàñò âîçìîæíîñòü äëÿ äàëüíåéøåé èí-
òåãðàöèè â åâðîïåéñêèå ñòðóêòóðû. 

Áëàãîäàðþ Âàñ, ãîñïîäèí Ïðåäñåäàòåëü.

GGIIAANNNNII BBUUQQUUIICCCCHHIIOO
Secretary of the Venice Commission of the Council of Europe 

Mr. President,

Mr. Chairmen,

Honourable Judges,

Ladies and Gentlemen,

I am glad to be here in Yerevan again and to be able to welcome you on
behalf of the Venice Commission to the Jubilee Conference at the occasion
of the 10th anniversary of the Constitution of Armenia and its Constitutional
Court. The adoption of a constitution is a decisive point in a history of each
country. The establishment of the Constitutional Court of Armenia was cer-
tainly a major achievement in the pursuit of democracy, the protection of
human rights and the rule of law in Armenia, which are also the founding
principles of the Council of Europe.

Our today’s conference is already the 10th International Yerevan
Conference on Constitutional Justice and since 1997the Venice
Commission is glad to act as a co-organiser of these conferences 

The Yerevan conferences also provided an occasion for the courts member
of the Conference of Constitutional Control Organs of Countries of Young
Democracy to meet and to hold their assemblies and this co-operation
between the Conference and the Venice Commission was institutionalised
through the signature of the Venice agreement signed in October 2003. 

This year, we were also able to enlarge this co-operation to include the
International Association of Constitutional Lawyers and I am glad to wel-
come the very high level delegation from the Association under the leader-
ship of its President, Prof. Saunders. Their contribution will certainly enrich
our Conference.
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Our topic today is legal principles and political reality in the exercise of
constitutional control. Constitutional courts and equivalent bodies are
clearly bodies of a judicial nature, interpreting the constitution and laws
like a court. Nevertheless they have to act in a political environment. The
annulment of a law adopted by Parliament, which represents the sovereign
people, is obviously a very different matter from a civil or penal case, how-
ever important the latter may be. Political interests hinge upon decisions
of the constitutional court. 

Consequently, the independence of the court is of key importance. Even
though constitutional judges are often elected by Parliament, they do not
represent the political force which may have nominated them but act on
the basis of their own personal judgement. The principle of collegiality
helps the individual judge - the judges work together as a single body and
their allegiance is to the Constitution not to any party or institution. In
fact, the constitutional court judges have the famous duty of ingratitude
towards the entity which nominated them.

Nevertheless, the constitutional courts may be subject to pressure from
other state powers. We have seen threats of budget cuts against courts fol-
lowing displeasing judgements. We have seen attempts to ‘starve out’
courts by not nominating new judges following retirement in order to bring
the number of judges below the required quorum and, unfortunately, we
have seen constitutional courts disbanded or threatened to be dissolved.
Please remember that the Venice Commission is ready to stand up for your
Court if ever this should happen to you.

A recurrent problem is also the non-execution of decisions of constitution-
al courts. Sometimes, even in older democracies, we witness problems in
the execution of final and binding constitutional court judgements. Again,
the Venice Commission is prepared to assist you in convincing state
authorities that, in a democratic state ruled by law, constitutional court
decisions might be regretted by other state powers but they are not nego-
tiable and must be implemented as handed down by the Court.

On the other hand, sometimes the courts themselves take into account the
possible consequences of the implementation of their decisions.
Judgements on seemingly simple cases like the incorrect calculation of the
pension of a complainant can have devastating effects on the state budg-
et if the decision has to be applied to all persons in a similar situation.
Therefore, constitutional courts sometimes mitigate these effects by delay-
ing the entry into force of their judgement or by limiting the effects only
to the complainants. 

I expect most interesting discussions at our conference. The influence of
politics is a topic in which the exchange of experience - open and frank as
it usually is between peers – will be most useful for the participating 17
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courts. I would also like you to remember that the Venice Commission will
be there to support you if ever you should have trouble with undue influ-
ence from other state powers.

Mr. President,

Mr. Chairman,

Honourable judges and participants from Armenia,

Constitutions are fundamental documents for the stability of each country
but constitutions also have to adapt, especially during an on-going process
of democratisation. We are all aware that important draft constitutional
changes are currently being discussed in your country, which are, inter
alia, to provide better checks and balances between the branches of power.
Since 2000, the Venice Commission has been co-operating with your coun-
try in order to prepare a draft constitution in conformity with European
standards. We do hope that your country will adopt a Constitution which
will allow further integration into European structures and which will ful-
fil the pledges for democratic transition entered upon the accession of
Armenia to the Council of Europe.

Thank you Mr. Chairman

GIANNI BUQUICCHIO
Secrétaire de la Commission de Venise du Conseil de l’ Europe

Monsieur le Président,
Monsieur le Président de la Cour constitutionnelle, 
Chers hôtes,
Mesdames et Messieurs,
Je suis heureux de me retrouver de nouveau à Erevan et d’avoir la possibilité de
vous saluer au nom de la Commission de Venise à l’occasion  de la Conférence
commémorative consacrée à la dixième anniversaire de la Cour constitution-
nelle de la République d’Arménie. L’adoption de la Constitution est une étape
décisive dans l’histoire du pays. L’instauration de la Cour constitutionnelle  est
devenue l’acquis principal de l’avènement en Arménie de la démocratie, de la
protection des droits de l’homme et de la primauté du droit qui sont aussi les
principes fondamentaux du Conseil de l’Europe. La conférence actuelle est la
dixième conférence internationale tenue à Erevan sur les questions de la justice
constitutionnelle et dès l’année 1999 la Commission de Venise est la coorgan-
isatrice de ces conférences.
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Les conférences d’Erevan donnent aussi la possibilité aux membres de la
Conférence des organes du contrôle constitutionnel des pays de la jeune démoc-
ratie de se rencontrer et de siéger ensemble. Cette coopération entre la con-
férence et la Commission de Venise est établie par la signature de la Convention
de Venise en octobre 2003.
Cette année nous avons la possibilité d’inclure dans cette coopération aussi
l’Association internationale du droit constitutionnel. Je suis heureux de saluer
la délégation de l’Association présidée par la présidente Sheryl Saunders. Sans
aucun doute cette coopération va enrichir notre conférence. Le sujet de la ses-
sion d’aujourd’hui est «Les principes du droit et les réalités politiques dans
l’exercice du contrôle constitutionnel». Les Cours constitutionnelles et autres
organes judiciaires qui commentent la Constitution en tant que  tribunal fonc-
tionnent dans l’environnement politique. L’abrogation des lois adoptées par le
parlement se distingue évidemment des affaires civiles et pénales indépendam-
ment du niveau de leur importance. Les intérêts politiques dépendent de la déci-
sion de la Cour constitutionnelle.
Respectivement, l’indépendance de la Cour a une importance décisive, malgré
le fait que les juges constitutionnels souvent sont désignés par les parlements,
ils ne représentent pas les forces qui les ont nommées, mais agissent sur la base
de ses convictions personnelles. Principe de collégialité aide à chaque juge: les
juges travaillent ensemble comme un seul organe, ils sont fidèles à la
Constitution et non aux parties et aux institutions. Du fait les juges de la Cour
constitutionnelle font un travail ingrât pour ceux qui les ont nommés.
Malgré cela les Cours constitutionnelles peuvent devenir  l’objet de pression de
la part d’autres institutions publiques. Nous sommes témoins des menaces de
réduire le budget quand les Cours adoptaient les décisions qui dérangeaient.
Nous sommes témoins des tentatives «d’épuisement» des Cours par la voie de
non-désignation de nouveaux juges à la place des juges partis à la retraite, pour
réduire le nombre de juges requis pour le quorum. Malheureusement nous
avons vu comment les Cours constitutionnelles ont été dissoutes ou étaient
menacées de dissolution. Je vous demande de rappeler que la Commission de
Venise est toujours prête de venir à votre aide si cela se produit avec vous.
L’un des problèmes à débattre c’est la non exécution des décisions des Cours
constitutionnelles. Parfois même dans les pays de vielles démocratie nous ren-
controns les problèmes de  la non exécution des décisions définitives et obliga-
toires des cours constitutionnelles. Ici aussi la Commission de Venise est prête
à vous aider de convaincre des personnalités politiques que  dans un Etat
démocratique régit par loi les décisions des cours constitutionnelles peuvent ne
pas plaire aux autres organes publics, cependant ils ne doivent être débattues et
doivent être exécutées après leurs adoption.  D’autre part parfois les cours pren-
nent en considération les conséquences éventuelles des décisions prises, les
conséquences des décisions paressant simples peuvent avoir de lourdes con- 19
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séquences pour le budget public, par exemple sur l’affaire de calcul  incorrecte
des pensions de retraite, car cette décision par analogie peut être appliquée et
aux autres personnes. Ainsi les cours constitutionnelles essaient d’assouplir ces
conséquences  en reportant l’attribution de la force juridique à leurs décisions
ou limitant leur action seule par rapport au demandeur.
Je suis persuadé que les débats de notre conférence seront très intéressants. Le
sujet de notre discussion d’aujourd’hui  est «l’influence de la politique» car
l’échange d’expérience qui se passe en général dans une atmosphère de
sincérité et de bienveillance chez les hommes savants peut être très utile pour
les cours participantes. Je souhaite que vous rappeliez toujours que la
Commission de Venise vous aidera dans le cas ou vous allez subir une influence
non souhaitable de la part d’autre forces publiques.
Monsieur le Président,
Monsieur le Président de la Cour constitutionnelle,
Chers juges et les participants d’Arménie,
Les Constitutions sont les documents principaux pour la stabilisation de tout
pays, cependant les Constitutions  aussi doivent s’adapter notamment dans le
processus de démocratisation. Nous savons que dans votre pays le projet impor-
tant des modifications constitutionnelles est débattu qui crée une possibilité
plus large des retenues et des contrepoids entre les branches du pouvoir. Depuis
l’an 2000 la Commission de Venise coopère avec votre pays pour élaborer une
Constitution conforme aux standards européens. Nous espérons vraiment que
votre pays va adopter une telle Constitution qui créera la possibilité pour l’inté-
gration ultérieure dans les structures européennes.
Je vous remercie monsieur le Président.
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ËËÞÞÖÖÈÈÓÓÑÑ ÂÂÀÀËËÜÜÄÄÕÕÀÀÁÁÅÅÐÐ
Ïðåäñåäàòåëü Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà

Óâàæàåìûé ãîñïîäèí Ïðåçèäåíò!

Óâàæàåìûå ãîñòè!

Õî÷ó ïîçäðàâèòü â ñâÿçè ñ Êîíôåðåíöèåé, ïîñâÿùåííîé äåñÿòèëåòèþ
Êîíñòèòóöèè ÐÀ è äåñÿòîé ãîäîâùèíå Êîíñòèòóöèîííîãî Ñóäà ÐÀ.

ß ñ óäîâîëüñòâèåì ïðèåçæàþ â Àðìåíèþ, ó÷àñòâóþ â êîíôåðåíöèÿõ,
îðãàíèçîâàííûõ Êîíñòèòóöèîííûì Ñóäîì, êîòîðûå ïðåäñòàâëÿþò
áîëüøîé èíòåðåñ. Äëÿ îáñóæäåíèé âûáðàíà î÷åíü àêòóàëüíàÿ òåìà.
Ó÷àñòèå äåëåãàöèé èç ìíîãî÷èñëåííûõ ñòðàí ÿâëÿåòñÿ ãàðàíòèåé òîãî,
÷òî ðàçâåðíåòñÿ èíòåðåñíîå îáñóæäåíèå.

ß è ìîè êîëëåãè ïðåäñòàâèì òàêæå ïîäõîäû Åâðîïåéñêîãî ñóäà ïî ïðà-
âàì ÷åëîâåêà ê äàííûì âîïðîñàì.

Áëàãîäàðþ çà ïðèãëàøåíèå è æåëàþ óäà÷è ðàáîòå Êîíôåðåíöèè. 

LLUUZZIIUUSS WWIILLDDHHAABBEERR
President of the European Court of Human Rights

Dear Mr. President, 

Dear quests,

I wish to congratulate you on the anniversary of the Armenian
Constitutional Court and the Armenian Constitution and the today’s con-
ference.

I visit Armenia with great pleasure, participate in the conferences organized
by the Constitutional Court of the Republic of Armenia, which are very
interesting. Very urgent topic is chosen for the discussions. The participants
of the delegations of numerous countries are guarantees for the interesting
discussion.

I and my colleagues will present also the approaches of the European
Court of Human Rights on the said issues.

I would like to express my gratitude for your invitation and wish success
for the work of the conference.
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LLUUZZIIUUSS WWIILLDDHHAABBEERR
Prèsident de la Cour europeène des Droits de l’Homme.

Monsieur le Président,
Chers hôtes,
Je voudrais féliciter à l’occasion du dixième anniversaire de la Cour constitu-
tionnelle de la RA et de la conférence commémorative.
Je visite l’Arménie toujours avec  plaisir et participe aux conférences organisées
par la Cour constitutionnelle qui suscitent un grand intérêt. Le sujet choisi des
discussions est très d’actualité. La participation de délégations de plusieurs pays
est le gage que la discussion sera intéressante.
Moi et mes collègues nous représenterons les approches de la Cour européenne
des Droits de l’Homme à ce problème.
Je vous exprime ma gratitude pour l’invitation et souhaite du succès aux travaux
de la conférence.
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ØØÅÅÐÐÈÈËË ÑÑÀÀÍÍÄÄÅÅÐÐÑÑ
Ïðåäñåäàòåëü Ìåæäóíàðîäíîé àññîöèàöèè êîíñòèòóöèîííîãî ïðàâà

Óâàæàåìûé ãîñïîäèí Ïðåçèäåíò!

Óâàæàåìûé ãîñïîäèí Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà!

Óâàæàåìûå ãîñòè!

Èìåþ ÷åñòü âûñòóïèòü íà òàêîé âàæíîé Êîíôåðåíöèè. Ìåæäóíàðîä-
íàÿ àññîöèàöèÿ êîíñòèòóöèîííîãî ïðàâà èìååò íåïîñðåäñòâåííîå îò-
íîøåíèå ê ýòîìó ìåðîïðèÿòèþ. È ÿ ðàäà, ÷òî ìíå ïðåäîñòàâëåíà âîç-
ìîæíîñòü ðàáîòàòü ñ Êîíñòèòóöèîííûì Ñóäîì ÐÀ, êîòîðûé ÿâëÿåòñÿ
äîñòîéíûì ÷ëåíîì íàøåãî ñîäðóæåñòâà, à òàêæå ñ Âåíåöèàíñêîé êî-
ìèññèåé. Ñ ïîñëåäíåé ìû ðàçâåðíóëè âçàèìîâûãîäíîå ñîòðóäíè÷åñò-
âî. Ýòà Êîíôåðåíöèÿ ïîñâÿùåíà ãîäîâùèíàì, âàæíûì äëÿ Êîíñòèòó-
öèîííîãî Ñóäà è äëÿ Àðìåíèè âîîáùå. Ìíå èçâåñòíî î òåõ áûñòðûõ
óñïåõàõ, îá èçìåíåíèÿõ â Ðåñïóáëèêå Àðìåíèÿ, î êîíñòèòóöèîííûõ
ðåôîðìàõ. Ìåæäóíàðîäíàÿ àññîöèàöèÿ êîíñòèòóöèîííîãî ïðàâà ñ
áîëüøèì èíòåðåñîì áóäåò ñëåäèòü çà ðåçóëüòàòàìè ýòîãî ñîòðóäíè÷å-
ñòâà. Åñëè ìîæíî òàê âûðàçèòüñÿ, òåìà Êîíôåðåíöèè âûáðàíà ïðà-
âèëüíî.

Ìû ïðèäàåì áîëüøîå çíà÷åíèå îáñóæäåíèþ ýòîãî âîïðîñà, èìåþùåãî
ìåæäóíàðîäíîå çâó÷àíèå.

Ó÷èòûâàÿ, ÷òî ÿ áóäó âûñòóïàòü ñ äîêëàäîì, íà ýòîì çàêîí÷ó è îò èìå-
íè Ìåæäóíàðîäíîé àññîöèàöèè êîíñòèòóöèîííîãî ïðàâà ïðèâåòñòâóþ
âñåõ ó÷àñòíèêîâ Êîíôåðåíöèè è æåëàþ ïëîäîòâîðíîé ðàáîòû.

CCHHEERRYYLL SSAAUUNNDDEERRSS
President of the International Association of Constitutional Law

Mr. President of the Republic,

Mr. President of the Constitutional Court of Armenia,

Distinguished guests,

It is honor to be able to speak at this important conference. International
Association of the Constitutional Law is closely associated with this meeting.
And I am particularly pleased to have this opportunity to work with the
Constitutional Court of the Republic of Armenia, which is a valued member
of our association, and the Venice Commission, with which we enjoy the 
collaboration at the range of mutual interest. This conference is an important
anniversary of the Constitutional Court of Armenia and for Armenia generally.
I am aware about the speedy success that Armenia has made the amend- 23
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ments considering the range of significant constitutional changes and the
International association of Constitutional Law for observing the outcome of
these collaborations with great interest. If I may say so, I think the topic
chosen for this conference is particularly appropriate one.

We attach a great importance to the discussion of the given issue, which
has international sonority.

Taking into consideration that I am going to present a report, it will be
enough and on behalf of International Association of Constitutional Law I
would like to welcome all the participants of the conference and wish fruitful
work.

CCHHEERRYYLL SSAAUUNNDDEERRSS
Présidente de l’Association Internationale du Droit Constitutional

Monsieur le Président de la République,
Monsieur le Président de la Cour constitutionnelle de la RA,
Chers hôtes,
J’ai l’honneur d’intervenir à cette conférence très importante. L’Association
internationale du droit constitutionnel a un lien très proche avec cet événement. 
Je suis très heureuse pour cette possibilité de travailler avec la Cour constitu-
tionnelle de la RA, qui est le membre mérité de notre association ainsi que de
la Commission de Venise. Avec la dernière on a déployé une coopération
réciproquement avantageuse. Cette conférence est une date très importante pour
la Cour constitutionnelle de la RA et pour l’Arménie en général. Je suis bien au
courant  du succès des changements audacieux procédés par l’Arménie, compte
tenu des modifications constitutionnelles importantes. L’association interna-
tionale du droit constitutionnel va suivre avec un grand intérêt les résultats de
cette coopération. Si puis-je ainsi dire le sujet de la conférence est bien choisi.
Nous attachons une grande importance à l’examen de cette question qui a une
résonance internationale.
Compte tenu que je vais intervenir avec un rapport je serai courte et au nom de
l’association internationale du droit constitutionnel je voudrais saluer tous les
participants de la conférence  et souhaiter un travail fructueux. 
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ÄÎÊËÀÄÛ1

REPORTS1

RAPPORTS1

1 Äîêëàäû ïóáëèêóþòñÿ â ïîðÿäêå èõ ïðåäñòàâëåíèÿ íà Êîíôåðåíöèè.
The reports are published in the order of presentation at the Conference.
Les rapports sont publiés à l’ordre de la présentation à la conférence.





RESPONSABILITÉ DES ORGANES DE 
PUISSANCE PUBLIQUE COMME STANDARD

D’UN ÉTAT DÉMOCRATIQUE DE DROIT
(DILEMMES DE LA RESPONSABILITÉ DU 

FAIT DU DROIT)

MAREK SAFJAN
Président du Tribunal constitutionnel de Pologne

1. Remarques générales.
La question de la responsabilité des organes de puissance publique attire de plus
en plus fortement l’attention des représentants du milieu juridique non seule-
ment en Pologne. On peut en effet considérer, sans grand risque d’exagérer, que
cette question renvoie, comme dans un prisme, à des problèmes de principe rel-
evant tant du domaine constitutionnel, qu’axiologique ou philosophique. Enfin,
cela est également une question passionnante appartenant au domaine classique
de la responsabilité civile. En analysant le sort de cette responsabilité dans des
systèmes juridiques particuliers ainsi qu’au niveau international, son évolution
dynamique1, surtout ces dernières années, on peut prétendre qu’elle reflète la
nature des relations entre l’état et l’individu, qu’elle permet d’identifier des
changements en cours dans la façon de penser juridique et dans le fonction-
nement des mécanismes démocratiques. 
Dans la pensée juridique traditionnelle, pourtant pas si lointaine, l’essence de la
souveraineté et de l’autonomie de l’état dans les relations intérieures a été asso-
ciée au pouvoir de définir des règles de conduite de façon autoritaire, donc au
droit adressé à tous les individus sujets à la puissance de cet état. En effet, le
souverain, dont les actes de puissance constituent la source et le fondement de
la légalité du comportement des autres, ne peut lui-même faire l’objet d’une
appréciation ou bien, d’autant moins, être tenu responsable pour ses actes de
puissance. Ce concept s’alignait parfaitement, surtout avec des approches posi-
tivistes, qui, ex definitione, excluaient l’idée d’apprécier les actes du souverain,
surtout ceux liés à l’élaboration du droit selon des critères extérieurs quels
qu’ils soient. Le porteur de la puissance souveraine ne peut en effet être tenu
responsable pour les faits liés à l’exécution de cette puissance. Le Créateur des
règles de conduite ne peut pas être tenu responsable de les avoir transgressé. Ce
concept, renforcé par la doctrine positiviste du 19ème siècle, a longtemps pesé

27

1 Voir travaux: S. J. Langrod, Légitimité et la question de réparation (La responsabilité de l’état pour
la violation du droit par ses organes), Warszawa 1926; J. Kosik, Principes de la responsabilité de l’é-
tat pour les dommages causés par ses fonctionnaires, Wroc³aw 1961; A. Szpunar, Responsabilité du
Trésor d’Etat pour ses fonctionnaires, Warszawa 1985. 
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sur les voies du développement de la responsabilité de réparation. La formule
anglaise: The King can‘t do wrong exprimait bien cette pensée. 
Cependant, déjà pendant la domination de la pensée positiviste au sujet du
droit, ont germé des graines d’une approche différente. La jurisprudence
française du Conseil d’Etat, c’est à dire de la première justice administrative
véritable en Europe, en contrôlant la légitimité de l’application des lois par les
organes de puissance publique, a ouvert une sérieuse brèche dans la doctrine
fondée sur l’irresponsabilité de l’état. L’idée de la faute de service, constam-
ment avancée dans cette jurisprudence, a exercé une influence considérable
sur l’élaboration, dans les systèmes de nombreux autres états européens, des
principes de la responsabilité des organes de puissance publique2.
Les législations modernes délaissent pas à pas, au cours du XXème siècle, le
dogme de l’irresponsabilité des organes de puissance publique. La juridiction
administrative s’est développée dans de nombreux pays et la responsabilité
pour des actions illicites des organes du pouvoir est devenue une conséquence
naturelle de la création des instances de contrôle des actes des organes de puis-
sance publique. 
Il est pourtant évident qu’un vrai tournant dans ce domaine est engagé seule-
ment après la IIe guerre mondiale. Cela s’explique par plusieurs faits. Après
les expériences dramatiques des systèmes totalitaires, l’autoconscience des
systèmes démocratiques augmente. Il devient évident que «le Roi» peut non
seulement faire le mal, mais même être un criminel. Des concepts juridico -
naturels qui remettent en question le manque du contrôle du pouvoir législatif
réapparaissent. Le fameux article de Gustaw Radbruch3 a fortement appuyé
l’idée selon laquelle les droits de l’homme et les valeurs universels et incon-
testables, dont la violation et le non respect privaient les organes de puissance
publique de toute légitimité (même les organes élus de façon démocratique),
étaient supérieurs au législateur et au droit positif. L’organe de puissance pou-
vait donc agir de façon illicite et introduire un droit illégal. L’individu obtient
une position autonome face à l’état et ses organes, ses droits et libertés fonda-
mentaux ne pouvant jamais être violés par aucun organe de puissance
publique. C’est également, en simplifiant, la genèse de l’explosion des tri-
bunaux constitutionnels créés après la 2ème guerre mondiale, d’abord en
Allemagne en 1950, et ensuite dans d’autres pays européens. Un système inter-
national de contrôle du respect des droits de l’homme voit le jour et devient le
plus efficace des tous les systèmes mis en place jusqu’alors. L’explosion de la
juridiction constitutionnelle (dont le plus grand épanouissement suit la chute
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2 Voir p. ex. pour le système français M. Rougevin-Baville, La responsabilité administrative, Hachette,
Paris 1992; M. Paillet, La responsabilité administrative, Dalloz, Paris 1996; La responsabilité de
l’Etat du fait des lois, Paris 2003.

3 Voir. G. Radbruch, Gesetz und Recht, [dans:] Gesamtausgabe, Rechtsphilosophie III, sous la rédac-
tion de W. Hassemer, Heidelberg 1990, p. 96-100.



du communisme) conduit à une définition précise des limites dans lesquelles
les organes de puissance publique peuvent exercer leurs compétences, légifér-
er y compris. A mon avis, l’introduction du système de contrôle de la constitu-
tionnalité du droit a été un tournant décisif dans la façon de penser sur l’état et
le droit et, avant tout, sur les relations entre l’état et l’individu. Le pas suivant
a été de créer, dans le système d’une Europe unie, un espace pour régler les
conflits entre l’individu et l’état et, par conséquent, de considérer les fonde-
ments de la responsabilité de réparation de l’état comme violation du droit
communautaire4. 
Si nous analysons la question de la responsabilité de l’état (ou, plus largement,
celle de les organes de puissance publique), nous ne pourrions pas omettre ce
contexte législatif, constitutionnel et international plus large dans lequel la sit-
uation des jeunes démocraties a évolué. 
Les tendances actuelles dans le droit européen indiquent clairement qu’un con-
cept de plus en plus large de cette responsabilité est en train de se forger. 
L’idée que le citoyen ne peut pas subir les conséquences des actes des organes
de puissance publique qui violent les règles de conduite en vigueur devient de
plus en plus répandue. 
Depuis quelques décennies, nous observons une extension continuelle de la
responsabilité des organes de puissance publique, cette extrapolation de la
responsabilité se faisant, pour ainsi dire, à deux niveaux: celui des prémisses (en
partant de la faute, par une plus grande objectivation, jusqu’au principe du
risque) et celui du domaine, du champ de la responsabilité (non seulement les
actions des organes du pouvoir exécutif, mais également le fonctionnement des
organes de la justice et les activités du pouvoir législatif). 
Au niveau européen, on souligne la nécessité de rapprocher les principes de la
responsabilité les organes de puissance publique. Cette tendance s’est vue
exprimer à travers les recommandations du Conseil de l’Europe de 1984 sur la
responsabilité des organes de puissance publique qui insistent sur l’objectiva-
tion de cette responsabilité5. L’idée de cette responsabilité devient pas à pas un
des éléments caractéristiques des systèmes démocratiques de l’Europe contem-
poraine6. 
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4 Voir p. ex. les décisions dans deux affaires liées C-6/90 et C-9/90: Andrea Francovich, Danila
Bonifaci et autres v. la République d’Italie, 1991, p. 1-5357.

5 Voir M. Safjan, Recommandations N° R (84) 15 dans la question de la responsabilité de l’autorité de
puissance publique et l’état du droit en vigueur en Pologne, [dans:] Standards juridiques du Conseil
de l’Europe Textes et Commentaires, v. 2: Droit civil, sous la rédaction de M. Safjan, Warszawa 1995. 

6 Voir le projet du Traité sur la Constitution de l’Europe où l’on prévoit que chacun a droit à une récom-
pense pour les pertes causées par la faute de l’institution ou le fonctionnaire d’état exerçant sa mis-
sion. Voir également P. Senkovic, L’évolution de la responsabilité de l’Etat législateur sous l’influ-
ence du droit communautaire, Bruxelles 2000.
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2. Expériences polonaises
2.1  La constitution.
L’exemple polonais est un modèle qui se prête parfaitement à l’analyse car le
système juridique polonais a traversé tous les stades du développement de la
responsabilité des organes de puissance publique. 
La République de Pologne a été sans doute le premier pays en Europe où le
droit du citoyen à réparation en cas d’un dommage causé par l’action d’un
organe de puissance publique a été constitutionnalisé. Une disposition en ques-
tion a été inscrite dans la première Constitution de la République de Pologne,
adoptée en mars 1921, au moment où le pays a recouvré l’indépendance après
123 ans et, dans son art. 121, elle stipulait: «out citoyen a le droit à réparation
pour le dommage causé par les organes de l’autorité de puissance d’état, civile
ou militaire, en relation à une action contraire à la loi ou au devoir de service.
L’état et les organes sont tenus responsables pour le dommage, l’introduction de
la plainte contre l’Etat et ses fonctionnaires n’étant pas soumise à une autorisa-
tion de l’autorité de puissance publique. I en est de même pour les communes,
les collectivités territoriales et leurs organes. L’application de ce principe est
définie par la loi».
La disposition de l’art. 77 alinéa 1 de la Constitution de la République de
Pologne du 2 avril 1997 qui stipule: «Chacun a droit à réparation du dommage
qu’il a subi à la suite de l’action illégale de l’autorité de puissance publique» a
une importance décisive pour définir le champ de la responsabilité civile de
l’autorité de puissance publique dans l’ordre juridique actuel. 
Presque immédiatement après l’entrée en vigueur de la nouvelle Constitution,
un débat s’est ouvert en Pologne sur la caractère juridique de la disposition con-
stitutionnelle citée. Deux points de vue ont été présentés7. Le premier, selon
lequel la disposition en question n’est qu’une simple déclaration de principe de
la responsabilité des organes de puissance publique, démunie de tout contenu
normatif. Et le deuxième, considérant l’art. 77 alinéa 1 comme un droit à la
réparation subjectif et concret de l’individu, déterminant la forme et le champ
de la responsabilité. 

2.2  La position de la jurisprudence constitutionnelle
Dans sa décision du 4 décembre 2001 (SK 18/00)8, le Tribunal Constitutionnel
s’est prononcé sans équivoque en faveur de la position conformément à laque-
lle l’art. 77 alinéa 1 de la Constitution contenait un droit subjectif de l’individu
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7 Voir E. £êtowska, Sur les modifications des dispositions du code civil liées à la responsabilité pour
les dommages causés par l’action de l’autorité de puissance publique, «Etat et Droit», 1999, cahier
7, p. 75 et suivantes; M. Safjan, Responsabilité de l’état sur la base de l’art. 77 de la Constitution de
la République de Pologne, «Etat et Droit» 1999, cahier 4, p. 3 et suivantes; A. Szpunar, Sur la respon-
sabilité d’indemnisation de l’état, «Etat et Droit» 1999, cahier 6, p. 86 et suivantes.; le même auteur. 

8  OTK ZU 2001, n° 8, position 256. M
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à réparation en cas d’une action illégale de l’organe de puissance publique, ergo
définissait toutes les prémisses nécessaires pour accepter la responsabilité. La
disposition de l’art. 77 alinéa 1 n’était donc pas, selon l’avis du TC, une répéti-
tion des principes formés dans le cadre du droit universel, mais elle «introdui-
sait un contenu nouveau, autonome, qui devait être pris en compte au niveau des
lois, surtout par le code civil». 
Il est intéressant de remarquer que l’art. 77 alinéa 1 (ce qui a été très pertinem-
ment confirmé par la jurisprudence ultérieure du Tribunal Constitutionnel,
surtout dans la décision du TC du 20 janvier 2004, SK 26/033), devrait être
analysé non seulement comme une garantie constitutionnelle au droit subjectif
à réparation suite à une action illégale des organes de puissance publique, mais
également comme un important instrument visant le respect du principe de la
légitimité dans toutes les actions des organes de puissance publique. On trouve
l’axiologie de cette approche dans la position selon laquelle le devoir de respect
du droit dans toutes les actions des organes de puissance publique, explicite-
ment formulé à l’art. 7 de la Constitution (les organes de puissance publique
déploient leurs activités en vertu et dans les limites du droit) signifiait que le
risque lié à la violation ou au non respect du droit dans les actions des
organes publics ne pouvait pas être subi par les victimes d’une telle action.
Le mécanisme de réparation adopté en vertu de l’art. 77 alinéa 1 de la
Constitution devrait donc être perçu comme un moyen spécial obligeant les
organes publics à agir de façon licite. Cette conclusion peut avoir une impor-
tance pour l’interprétation et l’appréciation des normes de la législation ordi-
naire rentrant en jeu9. 
Le principe constitutionnel de l’art.77 alinéa 1, réduit uniquement au rôle de
déclaration de l’idée de la responsabilité de réparation de l’état, serait démuni
de tout rôle de garantie, puisque la responsabilité de l’état était, dans l’ordre
juridique polonais, reconnue depuis longtemps. La nouvelle valeur de la dispo-
sition constitutionnelle devait donc être recherché non tant dans la reconnais-
sance de la responsabilité de l’état, mais dans la définition, par la Constitution
même, des limites dans lesquelles cette responsabilité pouvait être appliquée.
En analysant les différentes prémisses de la responsabilité des organes de puis-
sance publique, déterminées par la Constitution, le Tribunal Constitutionnel a
défini entre autres l’importance, à la lumière de l’art. 77 alinéa 1, de la notion
d’organe de puissance publique et d’action illégale.
La notion d’organe de puissance publique embrasse, en vertu de l’art.77 alinéa 1
de la Constitution, toutes les autorités au sens constitutionnel: législative, exéc-
utive et judiciaire. L’activité des organes de puissance publique englobe de dif-
férentes formes d’action de l’état, des collectivités et d’autres institutions
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9 4 Ce point de vue justement a été adopté dans la décision citée du TC du 20 janvier 2004 pour appréci-
er les prémisses de la responsabilité du huissier de justice (l’art. 769 code de la procédure civile),
voir également les remarque au chapitre VII. 

A
LM

A
N

A
C
H

 I
N

T
E
R
N

A
T
IO

N
A
L.

 J
U

ST
IC

E
 C

O
N

ST
IT

U
T
IO

N
N

E
LL

E
 A

U
 N

O
U

V
E
A
U

 M
IL

LE
N

A
IR

E



publiques qui, en principe, est liée à la possibilité de décider, de façon autoritaire,
de la situation de l’individu. Cela concerne le domaine où on peut avoir affaire
à la violation des droits et libertés individuels de la part l’organe de puissance
publique. La notion d’ <action> des organes de puissance publique contient tant
les actions actives que les omissions. Les actions illégales des organes de puis-
sance publique peuvent donc se manifester par l’adoption d’un droit non consti-
tutionnel ou par l’omission de l’adoption d’une disposition nécessaire.
«L’action illégale» est une notion centrale utilisée par la norme de l’art. 77
alinéa l de la Constitution. Dans le contexte de la disposition constitutionnelle,
il convient de l’entendre comme une action contraire à la conduite qui respecte
les injonctions et les interdictions résultant de la norme de droit. L’illégalité,
conformément à l’art. 77 alinéa 1 de la Constitution, doit être entendue avec
précision, conformément à la perception constitutionnelle des sources du droit
(les art. 87-94 de la Constitution), elle ne comprend donc pas alternativement,
à l’égard de la violation du droit, la violation des principes de bonnes mœurs.
Elle a un caractère purement objectif, détaché donc de la faute d’un fonction-
naire public, considérée jusqu’alors comme une condition nécessaire de la
responsabilité.

2.3  Approche du code civil
La nouvelle formulation au code civil de la responsabilité de réparation de l’é-
tat a pour objectif la mise en œuvre de l’approche adoptée à l’art. 77 alinéa 1 de
la Constitution de la République de Pologne et fait clairement appel aux
prémisses définies dans la norme constitutionnelle.
L’amendement a traité, avec une disposition spécifique (l’art. 417/1/ code civil),
les cas du dommage lié à l’action des organes de puissance publique dans le
domaine législatif et dans celui de l’adoption des sentences judiciaires et des
décisions. Généralement, ces spécificités visent à définir clairement en quoi
consiste l’illégalité des ces manifestations des organes de puissance publique
ainsi que comment on doit juger qu’une norme juridique, sentence ou décision
sont illicites, dont l’omission de l’introduction des actions nécessaires par les
organes de puissance publique. 
«L’art. 4171 § 1. Si le dommage a été causé par l’adoption de la norme
juridique, sa réparation peut être demandée après avoir obtenu, selon une
procédure appropriée, la décision reconnaissant sa non conformité à la
Constitution, à une convention internationale ratifiée ou à une loi.
[...]
§ 4. Si le dommage a été causé par l’absence de l’adoption d’une norme
juridique dont la promulgation est obligatoire en vertu d’une disposition de loi,
l’illégalité de l’absence de l’adoption de cette norme est reconnue par le tribu-
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nal chargé du traitement de l’affaire concernant la cause du dommage».
Le contenu de cette disposition fait clairement appel au contrôle dit hiérar-
chique des normes juridiques effectué par le Tribunal Constitutionnel dans le
cadre de l’examen de la constitutionnalité du droit (l’art.188 de la Constitution).
La procédure devant la Cour Suprême Administrative jugeant contraires à la loi
les normes dites du droit local (p. ex. les délibérations des organes des collec-
tivités territoriales) est également, au sens de l’art.417/1/ «une procédure appro-
priée». L’inconstitutionnalité du droit ne peut donc pas être reconnue directe-
ment dans la procédure en cours relative à la réparation. En outre, il serait sim-
pliste de considérer, en tenant compte de la formule de réparation adoptée, que
chaque manque de conformité de la disposition à une norme supérieure hiérar-
chiquement peut être à l’origine de la responsabilité (cela dépend p. ex. de la
relation de cause à effet ainsi que du type de décision jugeant un droit inconsti-
tutionnel)10. 
Il est certain que les questions les plus difficiles peuvent apparaître en relation
avec la nouvelle formule de la responsabilité de réparation en cas des omissions
législatives, donc en cas d’un dommage causé par l’absence de promulgation
d’une norme juridique (l’art. 417/1/ § 4 code civil). Cela est une forme partic-
ulière de responsabilité pour, ce qu’on appelle, l’illégalité juridique.
Il convient à ce propos de remarquer que les omissions législatives ne font
en principe l’objet du contrôle effectué par le juge constitutionnel, cela étant
d’ailleurs courant dans les systèmes adoptés en Europe (le système hongrois
en constitue un exception)11. Le juge constitutionnel est un législateur négatif
et il ne lui appartient pas, ce qui est fréquemment souligné dans les décisions
du Tribunal Constitutionnel12, de s’immiscer dans les compétences du légis-
lateur, c’est à dire d’élaborer le contenu du droit qui devrait être promulgué,
de décider de la pertinence de telle ou telle orientation dans le domaine de la
politique sociale ou économique. Il est donc incontestable que ce sont les
normes juridiques existantes qui restent toujours l’objet de l’examen (et non
leur absence) et, par conséquent, c’est le contenu de ces choix juridiques
positifs qui est soumis au contrôle de «la constitutionnalité» du droit. Une
forme pure de l’omission «législative» qui se manifeste par l’absence de
la mise en œuvre de différentes décisions politiques, économiques,
sociales ne peut donc pas être qualifiée d’inconstitutionnelle ou être con-
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10 La question ne peut être que signalée. Voir pour cette question M.Safjan, Responsabilité de répara-
tion de l’autorité de puissance publique, Lexis Nexis 2004. p.44 et suivantes.

11 Voir M. Granat, Le contrôle judiciaire de la constitutionnalité du droit dans les états de l’Europe
Centrale et Orientale, Warszawa 2003, p. 195 et suivantes (§ 1e de la loi hongroise relative au TC
statue qu’il appartient au TC « de supprimer les contradictions avec la constitutions résultant des
négligences »). Voir aussi quant au système portugais L. Bosek, Omission juridique comme objet du
contrôle judiciaire (étude comparative), Unité de Jurisprudence et d’Etudes du Secrétariat du TC,
Warszawa 2003. 

12  Voir p. ex. la décision du TC du 6 mai 1998, K 37/97, OTK ZU 1998, n° 3, position 33. 
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sidérée comme expression d’un certain état de l’illégalité juridique. Elle
peut faire l’objet d’une responsabilité politique. On a, par contre, affaire à
une situation tout à fait différente lorsque l’examen des normes juridiques
existantes mène à la conclusion que la disposition en question est incom-
plète, contient des omissions qui font qu’elle enfreint les principes et les
valeurs constitutionnels. 
Par conséquent, l’application de l’art. 4171 § 4 pour les cas de l’absence de
l’adoption des normes juridiques du rang d’une loi peut donc être très limitée,
étant donné que l’on puisse parler d’une omission législative uniquement
lorsque l’obligation de l’adoption de la loi est explicite. 
L’obligation de ce type ne peut certainement pas être déduite des normes consti-
tutionnelles, générales et imprécises, prévoyant l’engagement des actions par les
pouvoirs publics (dont les actions législatives) dans des domaines tels que l’assis-
tance aux familles en difficulté matérielle et sociale (l’art. 71 de la Constitution),
l’aide aux personnes handicapées en matière de moyens d’existence, de formation
professionnelle et communication sociale (l’art. 69 de la Constitution) ou bien le
soutien aux activités des citoyens en faveur de la protection et de l’amélioration
de la qualité de l’environnement (l’art. 74 alinéa 4 de la Constitution). Dans toutes
ces situations citées, la liberté du législateur est très large et il est impossible, sans
s’immiscer dans le champ des compétences du pouvoir législatif, de définir le
contenu des hypothétiques normes juridiques dont l’absence de l’adoption pour-
rait devenir la prémisse de la responsabilité de réparation. 

3. Dilemmes de responsabilité pour un droit défectueux
Si à nos jours, nous recherchons la réponse à la question fondamentale si la
défectuosité du droit, appelée l’illégalité normative, devrait conduire, en
principe, à la responsabilité de réparation, nous obtenons habituellement, à des
niveaux différents, une réponse affirmative13.   
Au niveau de l’axiologie systémique, de la perspective des relations entre l’é-
tat et l’individu, car dans un état démocratique fondé sur le principe du respect
du droit sur tous les niveaux et, surtout, du respect des droits fondamentaux
garantis par la Constitution, il est inadmissible de faire subir à l’individu le
risque des actions illégales de l’état, violant le champ de la «sécurité» individu-
elle garantie par la loi, même si cette action illégale trouvait son origine dans
une disposition de loi. 
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13 Voir pour cette question la position critique d’A. Szpunar qui s’est toujours opposé à appliquer la
responsabilité de l’état aux cas de l’illégalité normative (Responsabilité du Trésor d’Etat pour les
fonctionnaires, Warszawa, 1985). Quant au débat précédent le dernier amendement dans ce domaine
voir aussi R. Szczepaniak, Responsabilité pour le dommage causé par l’adoption d’une norme
juridique, «Trimestriel du Droit Privé» 1999, n° 3, p. 513 et suivantes.M
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Au niveau des principes fondamentaux du système définissant les sources et
la structure des normes juridiques et, surtout, la suprématie hiérarchique des
normes constitutionnelles ainsi que des normes du droit international incor-
porées au système et appliquées directement. La justification de la responsabil-
ité peut être recherchée dans la logique de la construction du système, car celui-
ci devrait prévoir non seulement la nécessité de contrôler le respect de la con-
formité hiérarchique du droit, mais également «un ensemble d’instruments
d’exécution» pour le cas où la norme supérieure ne serait pas respectée (dans
un état de droit aucune forme de l’illégalité ne peut être tolérée, même celle de
l’illégalité normative). 
Au niveau des principes généraux de la responsabilité de réparation, où le
comportement causal, examiné selon des critères parfaitement objectivés sur
lesquels est fondé le concept de l’illégalité civiliste, devient le point de départ
pour des approches civilistes modernes, il serait injustifié d’exclure le com-
portement causal des organes de puissance publique s’il se manifeste sous la
forme d’une illégalité normative.
C’est enfin au niveau de la sociologie politique d’un état démocratique que
nous trouverons la justification de la responsabilité dans ce domaine. En effet,
on indique à juste titre qu’une dépendance directe existe entre la confiance au
pouvoir et aux structures démocratiques de l’état et le fait de respecter
rigoureusement ses obligations par les organes de l’état. L’état responsable pour
ses faits inspire plus de respect et de considération et, en outre, est plus enclin
à supprimer toutes les irrégularités du domaine de ses compétences, dont celles
liées à l’élaboration du droit. 
Cependant, il existe des arguments sérieux en faveur d’une opinion opposée.
Rejetons à ce propos toute la panoplie des arguments du XIXe siècle avancés
contre la responsabilité des organes de puissance publique pour tout type
d’actes de puissance. A nos jours, il existe au moins deux raisons essentielles
en faveur de l’opinion qui s’oppose ou au moins vise la limitation de la respon-
sabilité pour l’illégalité normative.
Premièrement, au niveau des principes généraux du système, on indique que
la responsabilité peut conduire à la violation du modèle de l’état qui vient de
l’époque du XVIIIe siècle, caractérisé par une séparation claire entre le pouvoir
législatif, judiciaire et exécutif. Autrement, les tribunaux pourraient «punir» le
législateur même en portant de cette façon, de facto, atteinte à sa compétence
exclusive en matière de l’élaboration du droit.
Deuxièmement, sur la base des appréciations extra - juridiques qui, cependant,
ne peuvent pas être négligées dans le débat en cours, on indique que la respon-
sabilité des organes de puissance publique pour l’illégalité normative peut
porter un coup fatal à l’état des finances publiques, rendre impossible la satis-
faction des autres besoins importants en conduisant ainsi à des conséquences
sociales impossibles à prévoir. 35
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4. En guise de conclusion
Ces réflexions justifient une thèse générale selon laquelle l’approche au
principe de la responsabilité des organes de puissance publique est en même
temps un indicateur caractéristique pour le système démocratique et pour le
type de relations entre le pouvoir public et le citoyen. L’évolution de ces
principes dans le droit polonais et européen reflète bien l’histoire de l’évolution
du système politique en espace de ces quelques dizaines d’années. 
Il s’avère pourtant que les nombreux et importants dilemmes et questions, qui
attendent toujours leur réponse, ne cessent d’être d’actualité, malgré les
derniers changements importants dans le domaine de cette responsabilité visant
sa plus grande objectivation. L’antinomie entre l’intérêt individuel et général,
loin d’être apparente, est de plus en plus significative. La nécessité de répondre
à des problèmes complexes liés à l’illégalité dite normative va devenir de plus
en plus pressante. Il est indiscutable que l’existence du juge constitutionnel
dans le système juridique constitue une référence importante et, peut être même
essentielle, pour toutes les analyses effectuées dans ce domaine.
Nous nous trouvons face à un tournant dans le domaine des principes de la
responsabilité des organes de puissance publique. Une réflexion approfondie
sur ces questions devient urgente. Les décisions du Tribunal Constitutionnel
ainsi que l’amendement du code civil du 17 juin 2004 sont à l’origine d’un tour-
nant essentiel en ce qui concerne la responsabilité de l’état. Les choix opérés
renforcent les doutes du point de vue de la question fondamentale de savoir si
les fonctions de garantie trop larges de cette responsabilité ne conduisent pas à
mettre fin à un équilibre fragile entre la protection des droits individuels liés à
la mise en œuvre du droit subjectif à la réparation de la part de l’état et l’intérêt
général représenté par cet état qui peut subir une charge excessive du risque de
supporter toutes les conséquences accidentelles, impossibles à éviter, des vices
du fonctionnement des institutions de l’état. Evidemment, cette question relève
plutôt du domaine de la politique du droit que du dogme juridique et devrait, en
premier lieu, être adressée aux auteurs du droit et non pas à ses exécutants.
L’interprétation du droit ne devrait, cependant, perdre de vue ces relations
essentielles entre les valeurs rentrant en jeu. Le problème lié à la recherche d’un
équilibre approprié entre les choix compensatoires est d’un ordre universel. En
effet, il existe un seuil de rationalité dans la protection des intérêts de la person-
ne lésée dont le dépassement peut mener à des conséquences négatives pour des
victimes éventuelles et un groupe plus large de sujets. Ce phénomène est
observé dans certains domaines de responsabilité de réparation, p. ex. dans celui
de la responsabilité pour le produit ou la responsabilité pour les prestations
médicales. Dans les deux cas, une tendance forte visant à maximaliser la pro-
tection de la personne lésée, se manifestant par une objectivation de plus en plus
grande des prémisses de la responsabilité et par une augmentation des standards
de rigueur professionnelle, mène également à des effets indésirables. Le coût
des prestations d’assurance augmente continuellement, ce qui influence par
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conséquent le prix des produits et des services. Finalement, c’est donc le con-
sommateur qui subit la charge de sa protection compensatoire augmentée. Le
problème de la responsabilité des organes de puissance publique n’est pas libre
de ce dilemme. C’est toute la société qui subit les conséquences d’un risque de
la responsabilité et d’une compensation plus grandes. 
Il convient donc de formuler l’opinion qu’en recherchant des solutions adéquates
dans ce domaine, il n’est pas juste d’être guidé par l’impératif Fiat iustitia pereat
mundus. Il est nécessaire d’adopter une position bien plus équilibrée tenant
compte de la complexité du conflit des valeurs rentrant en jeu. La protection de
la norme suprême résultant de la Constitution par les instruments de la respons-
abilité compensatoire exige le respect des valeurs telles que: protection de la
sécurité juridique, stabilité des relations juridiques, interdiction de rétroactivité
du droit, protection de la confiance envers l’état et le droit qu’il adopte.

ÐÅÇÞÌÅ

Âîïðîñ îòâåòñòâåííîñòè îðãàíîâ ãîñóäàðñòâåííîé âëàñòè âñå áîëåå
ïðèâëåêàåò âíèìàíèå þðèñòîâ, è íå òîëüêî â Ïîëüøå. Áåç ïðåóâåëè÷å-
íèÿ ìîæíî ïðåäïîëîæèòü, ÷òî  â ýòîì âîïðîñå êàê â ïðèçìå îòðàæà-
þòñÿ ïðîáëåìû, îòíîñÿùèåñÿ êàê ê êîíñòèòóöèîíîé, òàê è ôèëîñîô-
ñêîé îáëàñòÿì. Àíàëèçèðóÿ ñîñòîÿíèå ýòîé îòâåòñâåííîñòè â íàöèî-
íàëüíûõ ïðàâîâûõ ñèñòåìàõ, òàê æå êàê è íà ìåæäóíàðîäíîì óðîâíå,
åå äèíàìè÷åñêóþ ýâîëþöèþ, îñîáåííî çà ïîñëåäíèå ãîäû, ìîæíî ïðå-
òåíäîâàòü íà òî, ÷òî îíà îòðàæàåò ïðèðîäó âçàèìîîòíîøåíèé ìåæäó
ãîñóäàðñòâîì è èíäèâèäóóìîì, ÷òî îíà ïîçâîëÿåò èäåíòèôèöèðîâàòü
èçìåíåíèÿ, ïðîèñõîäÿùèå â îáðàçå þðèäè÷åñêîãî ìûøëåíèÿ è â
ôóíêöèîíèðîâàíèè äåìîêðàòè÷åñêèõ ìåõàíèçìîâ. Ýâîëþöèÿ ïðèíöè-
ïà îòâåòñòâåííîñòè îðãàíîâ ãîñóäàðñòâåííîé âëàñòè îòðàæàåò èñòî-
ðèþ ýâîëþöèè ïîëèòè÷åñêîé ñèñòåìû íà ïðîòÿæåíèè ïîñëåäíèõ äåñÿ-
òèëåòèé.

Â òî æå âðåìÿ ñòàíîâèòñÿ î÷åâèäíûì, ÷òî ìíîãî÷èñëåííûå è âàæíûå
äèëåììû è âîïðîñû, êîòîðûå æäóò ñâîåãî ðåøåíèÿ, âñå åùå àêòóàëü-
íû, íåñìîòðÿ íà ïðîèçîøåäøèå çíà÷èòåëüíûå èçìåíåíèÿ â îáëàñòè
äàííîé îòâåòñòâåííîñòè. Ïðîòèâîðå÷èå ìåæäó ëè÷íûì è îáùåñòâåí-
íûì èíòåðåñîì, äàëåêî íå âñåãäà î÷åâèäíîå, âñå áîëåå è áîëåå çíà-
÷èòåëüíî. Âñå áîëåå îñòðîé ñòàíîâèòñÿ íåîáõîäèìîñòü îòâåòà íà
ñëîæíûå ïðîáëåìû  òàê íàçûâàåìîé íîðìàòèâíîé ïðîòèâîçàêîííî-
ñòè. Íåîñïîðèìî, ÷òî íàëè÷èå êîíñòèòóöèîííîãî ñóäüè â ïðàâîâîé
ñèñòåìå î÷åíü âàæíî è ñóùåñòâåííî äëÿ âñåõ àíàëèçîâ, ïðîâîäèìûõ
â ýòîé îáëàñòè.

Â íàñòîÿùåå âðåìÿ ìû íàõîäèìñÿ íà ïîâîðîòíîì ýòàïå  â îáëàñòè
ïðèíöèïîâ îòâåòñòâåííîñòè îðãàíîâ ãîñóäàðñòâåííîé âëàñòè. Ðåøåíèÿ 37
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Êîíñòèòóöèîííîãî Òðèáóíàëà Ïîëüøè, à òàêæå èçìåíåíèå Ãðàæäàíñêî-
ãî êîäåêñà îò 17 èþíÿ 2004 ãîäà ÿâèëèñü îñíîâíûì ïîâîðîòíûì ìîìåí-
òîì â ýòîé îáëàñòè. Èçìåíåíèÿ, ïðîèçîøåäøèå â ýòîé îáëàñòè, óñèëè-
âàþò ñîìíåíèÿ ñ òî÷êè çðåíèÿ îñíîâîïîëàãàþùåãî âîïðîñà. Î÷åâèäíî,
÷òî ýòîò âîïðîñ èñõîäèò áîëåå âñåãî èç îáëàñòè ïðàâîâîé ïîëèòèêè, ÷åì
èç ïðàâîâîé äîãìû è äîëæåí, â ïåðâóþ î÷åðåäü, áûòü íàïðàâëåí àâòî-
ðàì ïðàâà, à íå åãî èñïîëíèòåëÿì. Â òîæå âðåìÿ èíòåðïðåòàöèÿ ïðàâà
íå äîëæíà òåðÿòü èç ïîëÿ çðåíèÿ ýòè ñóùåñòâåííûå âçàèìîîòíîøåíèÿ
ìåæäó äåéñòâóþùèìè öåííîñòÿìè. Ïðîáëåìà, ñâÿçàííàÿ ñ ïîèñêîì ñî-
îòâåòñòâóþùåãî ðàâíîâåñèÿ ìåæäó êîìïåíñàöèîííûìè âûáîðàìè, èìå-
åò ãëîáàëüíûé õàðàêòåð. Íà ñàìîì äåëå åñòü ïðåäåë ðàöèîíàëüíîñòè â
çàùèòå èíòåðåñîâ ëè÷íîñòè, ïîíåñøåé óùåðá, ïðåâûøåíèå êîòîðîãî
ìîæåò ïîâëå÷ü îòðèöàòåëüíûå ïîñëåäñòâèÿ äëÿ âîçìîæíûõ æåðòâ è äëÿ
áîëåå øèðîêîé ãðóïïû ñóáúåêòîâ. Ýòîò ôåíîìåí íàáëþäàåòñÿ â íåêî-
òîðûõ îáëàñòÿõ îòâåòñòâåííîñòè âîçìåùåíèÿ, ê ïðèìåðó â îòâåòñòâåí-
íîñòè çà ïðîèçâåäåííûé òîâàð èëè æå çà îêàçàííûå ìåäèöèíñêèå óñëó-
ãè. Â îáîèõ ñëó÷àÿõ ñèëüíà òåíäåíöèÿ óñèëåíèÿ çàùèòû ëè÷íîñòè, ïî-
íåñøåé óùåðá, êîòîðàÿ â òî æå âðåìÿ âåäåò ê íåæåëàòåëüíûì ïîñëåä-
ñòâèÿì. Ñòîèìîñòü ñòðàõîâûõ óñëóã íåïðåñòàííî âîçðàñòàåò, ÷òî, ñëåäî-
âàòåëüíî, ñêàçûâàåòñÿ íà öåíå òîâàðîâ è óñëóã. Â êîíå÷íîì èòîãå, ïî-
òðåáèòåëþ ïðèõîäèòñÿ íåñòè ðàñõîäû âñëåäñòâèå óâåëè÷åíèÿ êîìïåíñà-
öèîííîé çàùèòû. Ïðîáëåìà îòâåòñòâåííîñòè îðãàíîâ ãîñóäàðñòâåííîé
âëàñòè íå ñâîáîäíà îò ýòîé äèëåììû. Ýòî îáùåñòâî, êîòîðîå â öåëîì
ïðåòåðïåâàåò ïîñëåäñòâèÿ ðèñêà  âñå áîëüøåé îòâåòñòâåííîñòè è êîì-
ïåíñàöèè.

Íàäëåæèò ôîðìèðîâàòü òàêæå îáùåñòâåííîå ìíåíèå, ÷òî â ïîèñêàõ
àäåêâàòíûõ ðåøåíèé â ýòîé îáëàñòè íåâåðíî ðóêîâîäñòâîâàòüñÿ ïðèí-
öèïîì Fiat iustitia pereat mundus. Íåîáõîäèìî ïðèíÿòü áîëåå âçâåøåí-
íóþ ïîçèöèþ ñ ó÷åòîì ñëîæíîñòè êîíôëèêòà äåéñòâóþùèõ öåííî-
ñòåé. Çàùèòà âûñøåé íîðìû, èñõîäÿùåé èç Êîíñòèòóöèè, èíñòðóìåí-
òàìè êîìïåíñàöèîííîé îòâåòñòâåííîñòè òðåáóåò ñîáëþäåíèÿ òàêèõ
öåííîñòåé, êàê: çàùèòà ïðàâîâîé áåçîïàñíîñòè, ñòàáèëüíîñòü ïðàâî-
âûõ âçàèìîîòíîøåíèé, çàïðåùåíèå îáðàòíîé ñèëû çàêîíà, çàùèòà äî-
âåðèÿ ê ãîñóäàðñòâó è ïðàâó.
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LA PLACE DES CONSIDÉRATIONS 
EXTRA-JURIDIQUES DANS L’EXERCICE DU

CONTRÔLE DE CONSTITUTIONNALITÉ

PIERRE MAZEAUD
President du Conseil constitutionnel de France

MESDAMES, MESSIEURS,
Le sujet de mon intervention peut surprendre: comment pourrait-il y avoir
place, dans l’exercice du contrôle de constitutionnalité, pour des considérations
extra-juridiques? Le juge constitutionnel ne se prononce-t-il pas en droit et
uniquement en droit? S’il en était autrement, ne s’exposerait-il pas au risque
d’empiéter sur le pouvoir d’appréciation des représentants élus de la Nation?
Ces questions ne sont pas négligeables et il est parfois jugé plus séant de les
esquiver. Notre intervention d’aujourd’hui ne les éludera pas: oui, le contrôle de
constitutionnalité repose pour partie sur des considérations extra-juridiques.
Il faut d’abord souligner que tout juge, quel qu’il soit, est conduit à «produire»
du droit, notamment pour combler le silence ou l’ambiguïté de la loi ou pour
l’appliquer à une situation particulière. Il y a plus de deux siècles Jean-Marie
Etienne Portalis, l’un des rédacteurs de notre Code Civil, écrivait, dans son
Discours préliminaire: «Il y a une science pour les législateurs, comme il y en
a une pour les magistrats et l’une ne ressemble pas à l’autre. La science du lég-
islateur consiste à trouver dans chaque matière les principes les plus favorables
au bien commun; la science du magistrat est de mettre ces principes en action». 
Récemment, le Conseil constitutionnel a d’ailleurs rappelé l’actualité de ce dia-
logue entre le législateur et le juge. Il a considéré que le législateur ne saurait
«reporter sur des autorités administratives ou juridictionnelles le soin de fixer
des règles dont la détermination n’a été confiée par la Constitution qu’à la loi»
mais «que, pour autant, ces autorités conservent le pouvoir d’appréciation et, en
cas de besoin, d’interprétation inhérent à l’application d’une règle de portée
générale à des situations particulières»1.
En deuxième lieu, s’il est clair qu’aucune considération extra-juridique ne saurait
dévier le raisonnement juridique lorsque le droit dicte la solution, il est non moins
clair que ces considérations ont leur place lorsque le droit n’est plus déterministe
et ouvre plusieurs possibilités de solutions. Cette hypothèse se rencontre fréquem-
ment dans le cas de contrôle de constitutionnalité. Juger la loi, c’est se prononcer
sur un objet tant juridique que politique, façonné par les représentants du peuple.
Produit d’une volonté mais aussi d’un compromis, la loi s’apprécie au regard du
contexte et des conditions qui ont présidé à son élaboration. 

391 Décision n° 2004-509 DC du 13 janvier 2005, loi de programme pour la cohésion sociale, cons. 25.
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De plus, le juge doit généralement dire si la loi est conforme non pas à une mais à
plusieurs normes constitutionnelles qu’il lui appartient de concilier. Il doit aussi
juger au regard de l’intérêt général. Notre jurisprudence a ainsi dégagé des «objec-
tifs de valeur constitutionnelle», parfois qualifiés de «démembrements de l’intérêt
général», qui permettent la mise en œuvre de cette mission: j’y reviendrai. 
Enfin, les caractéristiques propres au Conseil constitutionnel français, qui exerce
un contrôle exclusivement a priori, à chaud, dans un délai très bref, l’obligent
plus que tout autre à élargir ses références pour anticiper les effets de la loi.
Qu’on ne s’y méprenne pas : mon propos n’est pas de faire du Conseil la
troisième chambre du Parlement. Abuser de ses pouvoirs saperait sa légitimité!
Le contrôle de constitutionnalité réside d’abord, comme l’indiquait le doyen
Vedel, dans l’application de «règles permanentes et objectives, susceptibles
d’opérer indépendamment de la nature du pouvoir en place, qu’il soit de droite
ou de gauche»2.
Je ne renie rien du message proclamé en 1789 par les révolutionnaires: «La loi est
l’expression de la volonté générale»3. D’ailleurs, nous rappelons souvent dans nos
décisions que «la Constitution ne confère pas au Conseil constitutionnel un pou-
voir général d’appréciation et de décision de même nature que celui du
Parlement»4. Dans ces conditions, s’il est vrai qu’en 1985 le Conseil constitution-
nel, prenant acte de ce qu’il représente désormais, a affirmé que: «La loi n’exprime
la volonté générale que dans le respect de la Constitution»5, il n’en demeure pas
moins que la loi impose aussi le respect à ses juges.
Je vais m’efforcer de montrer que, si la mise en œuvre du contrôle de constitu-
tionnalité peut reposer sur des considérations extra-juridiques, celles-ci peuvent
jouer aussi bien dans le sens d’un renforcement des pouvoirs du juge constitu-
tionnel que dans le sens de l’autolimitation.
Le dialogue entre le législateur et le juge induit en pratique des effets de sens
contraires: il peut en résulter tant un renforcement du contrôle mis en œuvre par
ce dernier qu’une atténuation de ce contrôle.

I. - Le contrôle constitutionnel est parfois renforcé par des consid-
érations extra-juridiques
A. Certaines d’entre elles concernent les normes applicables par le Conseil
constitutionnel
Il n’est pas douteux que les références du contrôle de constitutionnalité en France
sont incomparablement plus riches que ce qu’il paraissait à l’origine. Cette
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2 Neuf ans de jurisprudence constitutionnelle, Le Débat 1989, n° 55.
3 Article 6 de la Déclaration des droits de l’homme et du citoyen de 1789.
4 Voir, pour un exemple récent : décision n° 2003-468 DC du 3 avril 2003, loi relative à l’élection  

des conseillers régionaux et des représentants au Parlement européen, cons. 42.
5 Décision n° 85-197 DC du 23 août 1985, loi sur l’évolution de la Nouvelle-Calédonie, cons. 27.



«extension» des critères du contrôle au cours des années trouve sa source dans la
volonté du Conseil constitutionnel de «compléter» le «bloc de constitutionnalité»
français, initialement peu orienté vers la protection des droits fondamentaux.
1. La prise en compte d’une demande de justice constitutionnelle
La plupart des droits et libertés qui font aujourd’hui partie du bloc français de
constitutionnalité datent de 1789 et 1946. La «première génération», de 1789,
était destinée à protéger les individus contre les abus du pouvoir politique. Il
s’agissait de reconnaître à chacun le droit d’agir librement et d’être traité de
façon égale. La «deuxième génération», de 1946, est celle des droits
économiques, sociaux et culturels. Elle comporte des droits collectifs (droit
syndical, droit de grève) mais aussi des droits-créances: ce ne sont plus les
«droits de» que l’on consacre, mais les «droits à»: droit au travail, droit à l’éd-
ucation, droit à la santé, droit à la culture, etc.
Mais, pour en arriver là, le Conseil constitutionnel a dû compléter un bloc de
constitutionnalité initial (1958) essentiellement tourné vers la régulation des
relations entre les pouvoirs publics.
En outre, il a fallu adapter les principes de 1789 et 1946, très généraux, à des
situations ignorées des hommes de 1789 et 1946.
Cette révolution s’est faite, en premier lieu, par la reconnaissance de principes
fondamentaux reconnus par la législation républicaine antérieure à 1946. A cet
égard, la doctrine française voit l’acte véritablement fondateur du contrôle de
constitutionnalité en France dans une décision du Conseil constitutionnel de
1971 qui, pour la première fois, donne valeur constitutionnelle aux textes cités
par le Préambule de la Constitution de 1958 ainsi qu’aux principes fondamen-
taux reconnus par la République.
Donnons un exemple récent d’un tel principe déduit par le Conseil constitu-
tionnel de la tradition républicaine. Il n’existe dans notre bloc de constitution-
nalité aucune protection pénale des mineurs. Or, dans une décision du 29 août
2002 (n° 2002-461 DC), le Conseil a constaté que des lois de 1906, 1912 et
1945 mettaient en œuvre les deux règles suivantes: la responsabilité pénale des
mineurs doit être atténuée en raison de leur âge; la réponse des pouvoirs
publics aux infractions qu’ils commettent doit rechercher, autant que faire se
peut, leur relèvement éducatif et moral par des mesures prononcées, en fonc-
tion de leur âge et de leur personnalité, par des juridictions spécialisées ou
selon des procédures adaptées.
En reconnaissant valeur constitutionnelle à ces règles, le Conseil a accru son champ
de compétences, répondant par là à une demande de justice constitutionnelle.
Cela ne signifie pas pour autant que les mesures contraignantes et les sanctions
doivent toujours être écartées au profit de mesures purement éducatives, mais
cela implique que la répression des infractions commises par les mineurs pour-
suive, dans toute la mesure du possible, une finalité éducative et protectrice. 41
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La création, déjà évoquée, d’une nouvelle catégorie de normes constitution-
nelles, les «objectifs de valeur constitutionnelle», participe également de cet
accroissement des normes de contrôle. Contrairement aux principes fondamen-
taux, que l’on vient d’aborder, aucun de nos textes constitutionnels n’en parle.
Pourtant, le Conseil considère que ces objectifs sont des buts assignés par la
Constitution au législateur pour rendre plus effectifs des droits et principes de
valeur constitutionnelle.
Parmi ces objectifs, figurent la sauvegarde de l’ordre public, le respect de la lib-
erté d’autrui, la recherche des auteurs d’infractions, mais aussi le pluralisme de
la presse, le droit d’obtenir un logement décent, l’intelligibilité et l’accessibil-
ité de la loi.
Il arrive aussi au Conseil constitutionnel de tirer de nouvelles exigences à par-
tir de dispositions écrites de la Constitution:
- Est très utilisé, par exemple, l’article 16 de la Déclaration des droits de
l’homme et du citoyen de 1789 qui proclame: «Toute société dans laquelle la
garantie des droits n’est pas assurée, ni la séparation des pouvoirs déterminée,
n’a point de Constitution». Le Conseil constitutionnel fait découler de cet arti-
cle un certain nombre d’exigences telles que le droit des personnes intéressées
d’exercer un recours effectif devant une juridiction, le principe du procès
équitable et la sécurité juridique.
- La liberté personnelle et le respect de la vie privée ont été déduits des articles
2 et 4 de la Déclaration de 1789 qui proclame: «La liberté consiste à pouvoir
faire tout ce qui ne nuit pas à autrui».
- Le principe de la dignité humaine s’est vu reconnaître une valeur constitution-
nelle sur le seul fondement des termes très généraux du Préambule de la
Constitution de 1946 qui énoncent qu’«Au lendemain de la victoire remportée
par les peuples libres sur les régimes qui ont tenté d’asservir et de dégrader la
personne humaine, le peuple français proclame à nouveau que tout être
humain, sans distinction de race, de religion ni de croyance, possède des droits
inaliénables et sacrés».
- La sincérité des lois de finances, avant d’être consacrée par une loi organique,
a trouvé son fondement dans l’article 13 de la Déclaration de 1789 qui proclame
la nécessité de l’impôt et le principe de l’égalité devant l’impôt en fonction des
capacités contributives de chacun.
- De même, à partir de l’article 6 de la Déclaration, qui définit la loi comme «l’ex-
pression de la volonté générale», le Conseil constitutionnel juge que, sous réserve
de dispositions particulières prévues par la Constitution, la loi a pour vocation à
énoncer des règles et doit par suite être revêtue d’une portée normative.
- De même, encore est-il jugé que des dispositions de portée normative incer-
taine, c’est-à-dire qui énoncent une règle en termes équivoques ou confus, se
heurtent à un principe constitutionnel (la clarté de la loi) et méconnaissent un

42

PI
E

R
R

E
 M

A
Z

E
A

U
D

.C
O

N
SE

IL
C

O
N

ST
IT

U
T

IO
N

N
E

L
D

E
 F

R
A

N
C

E



objectif de valeur constitutionnelle (l’intelligibilité et l’accessibilité de la loi).
Enfin, alors qu’aucun texte ne lui donne compétence pour connaître du con-
tentieux des actes préparatoires à un référendum, le Conseil constitutionnel
s’est reconnu compétent en 2000 pour statuer sur les décrets relatifs à la convo-
cation, à l’organisation et à la campagne du référendum. Jusqu’à cette date, le
Conseil d’Etat se reconnaissait compétent pour examiner la légalité des actes
d’organisation de la campagne à l’exception du décret de convocation des
électeurs, dans lequel il voyait un «acte de Gouvernement». Comme, en pra-
tique, il est impossible d’annuler les résultats d’un référendum après que le peu-
ple s’est prononcé, il existait une sorte de déni de justice. Le Conseil constitu-
tionnel y a donc mis fin de sa propre initiative.
2. La prise en compte d’exigences conventionnelles
La jurisprudence des cours internationales peut avoir une influence sur celle du
Conseil constitutionnel.
C’est le cas en matière de validations législatives, c’est-à-dire lorsque le légis-
lateur modifie rétroactivement le droit positif afin de permettre de régulariser
des actes juridiques annulés ou dont la légalité risque d’être mise en cause
devant une juridiction.
Le Conseil constitutionnel a durci son contrôle depuis 1999 pour se mettre en
concordance avec la jurisprudence de la Cour européenne des droits de
l’homme (CEDH, 28 oct. 1999, n° 248446/94 et autres, Zielinsky, Pradal et
Gonzales c/ France), selon laquelle «le principe de la prééminence du droit et
la notion de procès équitable… s’opposent, sauf pour d’impérieux motifs d’in-
térêt général, à l’ingérence du pouvoir législatif dans l’administration de la jus-
tice dans le but d’influer sur le dénouement judiciaire du litige».
Le Conseil constitutionnel n’utilise pas exactement les mêmes critères que la
Cour de Strasbourg, mais le résultat obtenu est similaire. Il n’accepte une vali-
dation législative que si celle-ci répond aux critères cumulatifs suivants: défini-
tion stricte de la portée de la validation; but d’intérêt général suffisant; respect
des décisions de justice ayant force de chose jugée; respect du principe de non
rétroactivité des peines et des sanctions; absence de méconnaissance par l’acte
validé de règles ou de principes de valeur constitutionnelle, sauf dans le cas où
le but d’intérêt général visé par la validation est lui-même de valeur constitu-
tionnelle.
On constate, depuis que le Conseil constitutionnel a renforcé son contrôle, que
les lois de validation, qui étaient une solution de facilité pour le Parlement et le
Gouvernement, sont de moins en moins nombreuses et que celles qui sont adop-
tées sont beaucoup plus justifiées au regard des critères retenus tant par le
Conseil que par la Cour européenne des droits de l’homme.
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B. D’autres considérations concernent les techniques utilisées par le Conseil
constitutionnel
1. Réserves directives
Dans le cadre du contrôle a priori qui incombe au juge constitutionnel français,
celui-ci utilise la technique des réserves. Si les réserves interprétatives ou neu-
tralisantes ne révèlent pas, par elles-mêmes, un accroissement de son contrôle
puisqu’elles évitent la plupart du temps une censure, il en va différemment des
réserves directives par lesquelles il veut s’assurer à l’avance d’une bonne exé-
cution de la loi. Il s’adresse alors à l’autorité chargée d’appliquer cette dernière
- ce peut être le pouvoir réglementaire ou le juge, qu’il soit de l’ordre judici-
aire ou administratif - afin que soient respectées certaines exigences constitu-
tionnelles.
Lorsqu’une réserve s’adresse aux autorités juridictionnelles, il s’agit de vérita-
bles appels lancés au Conseil d’Etat et à la Cour de cassation, ainsi qu’aux juri-
dictions qu’ils contrôlent par la voie de l’appel ou de la cassation, pour qu’ils
assurent le respect de l’interprétation de la loi donnée par le Conseil constitu-
tionnel.
Pour illustrer mon propos, je citerai –parmi de très nombreux exemples- la
réserve émise par le Conseil le 20 janvier 2005, à propos de la loi relative aux
juges de proximité. L’article 66 de la Constitution confie à l’autorité judiciaire le
rôle de «gardienne de la liberté individuelle», ce qui signifie que: «Nul ne peut
être arbitrairement détenu». Or, les juges de proximité, qui sont des juges tem-
poraires, ne font pas partie de «l’autorité judiciaire», pas plus que les autres
juges temporaires. Le Conseil a donc émis une réserve d’interprétation directive:
pour respecter l’article 66 de la Constitution, les magistrats professionnels
doivent demeurer majoritaires dans la formation de jugement qui est susceptible
de priver une personne de sa liberté individuelle.
Il arrive même au Conseil constitutionnel d’adresser des directives au législa-
teur lorsqu’il relève une carence législative. Ainsi, dans une décision du 3
avril 2003, le Conseil constitutionnel a constaté que l’exigence de parité
entre hommes et femmes, posée par l’article 3 de la Constitution en ce qui
concerne les mandats électoraux et les fonctions électives, n’avait pas été ren-
due applicable à l’Assemblée de Corse, alors que cela l’avait été pour les con-
seils régionaux. Aucune particularité locale, ni aucune raison d’intérêt
général, ne justifiait cette différence de traitement. En conséquence, il a jugé
qu’«il appartiendra à la prochaine loi relative à l’Assemblée de Corse de
mettre fin à cette inégalité». Six mois après cette «injonction», le législateur
a adopté une loi dont l’article unique dispose que: «Chaque liste est composée
alternativement d’un candidat de chaque sexe» (loi n° 2003-1201 du 18
décembre 2003).
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2. Exception d’inconstitutionnalité
L’article 61 de la Constitution n’envisage le contrôle de la constitutionnalité des
lois qu’entre leur vote et leur promulgation. Or, de façon prétorienne, le Conseil
a considéré qu’il pouvait statuer, même si c’était dans des cas limités, sur des lois
déjà promulguées. Cette compétence exceptionnelle pour connaître d’une loi pro-
mulguée s’exerce à l’occasion de l’examen de dispositions législatives qui «la
modifient, la complètent ou affectent son domaine». Elle lui a permis en 1999 de
déclarer contraire à la Constitution  une disposition législative qui instaurait une
peine d’inéligibilité automatique et qui avait été promulguée en 1985.
3. Désistement impossible 
Contrairement à un principe bien établi qui fait obligation au juge d’accepter le
désistement présenté par un requérant, qu’il applique d’ailleurs au contentieux
électoral, le Conseil constitutionnel juge qu’une fois la saisine déposée en applica-
tion de l’article 61 de la Constitution, tout désistement est impossible, quel que soit
son auteur, sauf en cas d’erreur matérielle, de fraude ou de vice du consentement.
Le Conseil considère en effet «qu’aucun des textes fixant la procédure applica-
ble devant lui n’habilite les autorités de saisine à [le] dessaisir». En faisant une
interprétation littérale, voire restrictive, du texte constitutionnel (art. 61) et de
l’ordonnance organique relative au Conseil (art.18), il veut écarter certaines
manœuvres politiques tendant à «faire obstacle à la mise en œuvre du contrôle
de constitutionnalité engagé». Cela signifie que la saisine est assimilable à un
recours d’ordre public qui fait obligation au juge, une fois saisi valablement, de
statuer sur la demande indépendamment de la volonté ou de la situation juridique
de son ou ses auteurs. Son contrôle en sort donc renforcé.
Mais il existe aussi beaucoup de cas où des considérations extra-juridiques
jouent dans le sens de l’atténuation du contrôle.

II. - Le contrôle constitutionnel peut également être atténué du fait
de la prise en compte de considérations extra-juridiques
Le Conseil constitutionnel s’était défini à l’origine, de manière assez modeste,
comme un simple «régulateur de l’activité des pouvoirs publics». Si l’accroisse-
ment de son rôle en matière de protection des droits fondamentaux l’a  conduit
à abandonner rapidement une définition aussi réductrice, il n’en a pas moins
multiplié les mécanismes dits « d’autolimitation» (I).
En dehors même de ces mécanismes, les modalités concrètes d’exercice de ses
compétences liées à la prise en compte de l’évolution du contexte sociologique,
politique, économique,…dans lequel interviennent les textes soumis à son exa-
men peuvent, elles aussi, conduire à diverses formes d’atténuation du contrôle
de constitutionnalité (II). 
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A. L’atténuation du contrôle constitutionnel résultant des mécanismes d’au-
to-limitation 
Le Conseil a dégagé de lui-même plusieurs principes qui témoignent d’une
volonté aussi ancienne que constante de se détourner du «gouvernement des
juges». Cette attitude a contribué à faire accepter ses décisions. Elle se traduit
aussi bien dans la définition de sa compétence que dans le choix des critères
généraux de son exercice.
Pour ce qui concerne, en premier lieu, la définition de sa compétence, le Conseil
constitutionnel a énoncé, dès 1961,  qu’il ne pouvait être saisi «que dans les cas
et  suivant les modalités fixés par la Constitution», ce qui signifiait qu’il ne
reconnaissait disposer que d’une compétence d’attribution. 
Certes, il lui est arrivé, par la suite, d’atténuer la portée de cette décision, par
exemple en se déclarant compétent, en 2000 et 2005, pour le contentieux des
décrets propres à un référendum, alors que cette compétence n’est pas expressé-
ment prévue par la Constitution. Mais on a vu que cette évolution répondait à la
nécessité d’une clarification de la répartition des compétences entre le Conseil
d’Etat et le Conseil constitutionnel.
Le principe même de la compétence d’attribution n’a jamais été remis en cause.
C’est pourquoi le Conseil estime qu’il ne peut statuer ni sur les lois qui sont
adoptées par le peuple français à la suite d’un référendum et qui constituent
l’expression directe de la souveraineté nationale (décisions de 1962 et 1992), ni
sur une révision constitutionnelle, même lorsqu’elle se réalise par la voie par-
lementaire (décision de 2003). 
La volonté d’autolimitation du Conseil se manifeste également dans le choix
des critères généraux d’exercice de ses compétences.
Donnons-en trois exemples: 
1. Comme on l’a vu, le Conseil rappelle de manière régulière que «la
Constitution ne (lui) confère pas un pouvoir général d’appréciation et de déci-
sion identique à celui du Parlement».
Il en résulte que le Conseil exerce généralement un contrôle restreint. Il recourt
fréquemment au critère de «l’erreur manifeste». Il vérifie ainsi que le législateur
n’a pas commis d’erreur flagrante dans le travail de conciliation auquel il doit
procéder entre les diverses exigences constitutionnelles en fonction du but qu’il
s’est assigné. Tant qu’il n’y a pas d’ «erreur manifeste», tant que la conciliation
opérée n’est pas «manifestement déséquilibrée», la censure n’est pas encourue. 
2. Le deuxième exemple concerne les questions de constitutionnalité soulevées
d’office. Le Conseil s’est reconnu le pouvoir d’étendre son contrôle y compris
à des dispositions législatives qui ne sont pas contestées par les requérants. Le
contentieux des normes est en effet  un contentieux d’ordre public. Le Conseil
estime ainsi que l’effet d’une saisine est «de mettre en oeuvre, avant la clôture
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de la procédure législative, la vérification par le Conseil constitutionnel de
toutes les dispositions de la loi déférée y compris de celles qui n’ont fait l’ob-
jet d’aucune critique de la part de ses auteurs». 
Pourtant, le Conseil ne soulève qu’avec circonspection des questions de consti-
tutionnalité que les auteurs des saisines n’ont pas invoquées. Cette parcimonie
s’explique en partie par des contraintes matérielles : la modestie des moyens
dont il dispose et l’obligation qui lui est faite de statuer dans un délai d’un mois
ne lui permettent pas d’exercer son contrôle sur les  centaines de dispositions
législatives que contiennent les textes qui lui sont soumis dans un laps de temps
très court.
Ainsi, ayant dû rendre huit décisions sur des textes de nature et de portée très
diverses au cours du seul mois de juillet 2005, le Conseil ne pouvait sérieuse-
ment exercer son contrôle d’office, même s’il a, de fait, examiné d’autres dis-
positions que celles qui lui étaient expressément soumises, sans que cela
apparaisse toutefois dans les décisions.
Au demeurant, même lorsque les conditions matérielles lui permettent un exa-
men exhaustif des dispositions d’un texte qui lui est soumis, le Conseil
demeure prudent dans l’usage du moyen d’office, qui conduit généralement à la
censure, ou, parfois, à l’émission d’une réserve.
Le choix d’en faire usage ou non résulte d’un processus dont il est difficile de
rendre compte et qui repose sur la combinaison de considérations extra-
juridiques qui tiennent, par exemple, au caractère plus ou moins important de
la question en cause, à l’intérêt pédagogique que peut présenter la censure, au
caractère consensuel ou non de la disposition dont la constitutionnalité est
douteuse.
A titre d’exemple, parmi les 25 décisions rendues entre janvier 2004 et juillet
2005, seules quatre ont donné lieu à l’examen d’office de dispositions. Trois de
ces décisions ont prononcé des censures.
La seule éventualité que le Conseil soulève des moyens d’office constitue, dans
certaines hypothèses, un frein à sa saisine. Il en est ainsi, par exemple, lorsque
l’opposition est parvenue à faire introduire, dans une loi qu’elle conteste, une
disposition dont la constitutionnalité est douteuse mais qui lui donne satisfac-
tion. Elle peut alors s’abstenir de saisir le Conseil, par crainte de le voir déclar-
er cette disposition contraire à la Constitution.
C’est aussi afin d’assurer cette dissuasion régulatrice que le Conseil s’efforce
de ne pas laisser passer une trop longue période sans procéder à un examen
d’office.
3. Le troisième exemple d’autolimitation dans l’exercice de la compétence du
Conseil réside dans le fait qu’il ne censure que très rarement une loi déférée à
la suite d’une première censure. 47
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Rien n’interdit au Conseil de censurer une seconde fois. Mais force est de con-
stater que ce cas de figure ne s’est produit jusqu’ici qu’à deux reprises pour des
dispositions de portée limitée issues à chaque fois d’un amendement parlemen-
taire.
On peut penser que la rareté des «deuxièmes censures» s’explique par le fait
que le législateur s’est intégralement conformé à la décision initiale du Conseil.
Mais cette rareté s’explique surtout par le souci du Conseil  de ne pas créer une
situation de crise avec le Parlement, dès lors, du moins, que le «message» con-
tenu dans la première décision a été entendu par le législateur.
On pourrait citer bien d’autres exemples de la retenue observée par le Conseil
constitutionnel, comme:
- la discipline qu’il s’impose pour ancrer les principes mis en oeuvre dans un
texte du bloc de constitutionnalité;
- la définition de critères stricts pour la détermination des  principes fondamen-
taux reconnus par les lois de la République;
- le refus d’étendre le «bloc de constitutionnalité» aux traités internationaux;
- le refus de se reconnaître le pouvoir de réécrire la loi, etc… 
La retenue du juge constitutionnel français procède également de considéra-
tions pratiques.

B. L’atténuation du contrôle de constitutionnalité résultant des modalités
concrètes d’exercice des compétences 
Les modalités concrètes de l’exercice des  compétences du Conseil peuvent
contribuer, tout comme les mécanismes généraux d’autolimitation, à une
atténuation du contrôle de constitutionnalité.
On peut en donner six exemples de nature et de portée diverses.
1.La nature des droits invoqués devant lui emporte des conséquences sur le
degré du contrôle de constitutionnalité.
Ceci est particulièrement net à propos des droits énumérés par le Préambule de
la Constitution de 1946, qui constituent pour l’essentiel des droits économiques
et sociaux, dits de «deuxième génération». En les intégrant dans le bloc de con-
stitutionnalité, le Conseil constitutionnel a incontestablement donné tort à ceux
qui n’y voyaient que de simples orientations philosophiques. Mais il ne leur a
pas pour autant conféré une portée normative identique à celle dont bénéficient
les dispositions qui garantissent les autres droits et libertés
Plusieurs droits ou principes, expressément mentionnés par le Préambule ou qui
en ont été déduits ont été en effet qualifiés d’ «objectifs de valeur constitution-
nelle». Il en est ainsi, par exemple, du droit à la protection de la santé et de la
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possibilité pour toute personne de disposer d’un logement décent, et, plus
généralement, de l’ensemble des prescriptions constitutionnelles tirées des
alinéas 10 et 11 du Préambule de 1946 (droit aux conditions nécessaires au
développement de la famille et de l’individu; droit à la protection de la santé,
au repos, aux loisirs, etc.).
Le fait de conférer une telle qualification à ces droits a servi à tempérer leur
portée, malgré l’affirmation de leur niveau constitutionnel. Ils doivent être con-
sidérés comme n’ayant pas un caractère absolu, n’étant pas d’application
directe et s’adressant non aux particuliers mais au législateur pour lequel ils
constituent des obligations de moyens et non de résultat.
En particulier, ils ne sont pas des droits subjectifs, dotés d’une justiciabilité
directe. C’est évidemment le réalisme qui a dicté cette solution: le niveau des
prestations servies par l’«Etat Providence» étant conditionné par la situation
économique, il ne serait pas raisonnable de le fixer de façon rigide au niveau
constitutionnel.
2. Le degré du contrôle de constitutionnalité dépend également du choix des
critères utilisés dans une affaire particulière.
Par exemple, à l’occasion de la loi instituant les juges de proximité, juges non
professionnels chargés de  statuer sur les litiges mineurs d’ordre civil et pénal,
le Conseil constitutionnel a posé pour principe que ces juges ne doivent exercer
qu’ «une part limitée des compétences» dévolues aux tribunaux composés de
magistrats professionnels. Dans une décision de 2002, il a validé la loi dont il
était saisi en estimant que cette condition était remplie. Saisi en 2004 de la loi
étendant les attributions de ces juges de proximité, le Conseil a utilisé le même
critère de «part limitée» et conclu, cette fois encore, à la conformité de la loi à
la Constitution.
Cet exemple témoigne de la permanence de la jurisprudence, mais il met égale-
ment en lumière l’atténuation du contrôle qui s’attache au choix de certains
critères. A partir de quand peut-on dire, en effet, que la part ne sera plus lim-
itée? L’incertitude, la marge d’appréciation joue incontestablement en faveur de
l’appréciation du législateur.
3. L’atténuation du contrôle de constitutionnalité peut encore résulter de l’as-
souplissement des exigences textuelles. 
Le Conseil a ainsi rejeté l’idée selon laquelle le législateur ne pourrait restrein-
dre les droits fondamentaux que dans les cas expressément prévus par la
Constitution.
Saisi, en 1985, d’une loi prolongeant l’état d’urgence en Nouvelle-Calédonie, il a
jugé que le législateur disposait d’une compétence générale pour effectuer la con-
ciliation nécessaire entre le respect des libertés et la sauvegarde de l’ordre public,
sans lequel, comme il a pris soin de le préciser, l’exercice des libertés publiques
ne saurait être assuré. Il a jugé en outre que cette compétence pouvait s’exercer 49
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alors même qu’elle n’était pas mentionnée dans la Constitution. De fait, l’état
d’urgence, réglementé par une loi de 1955, donc antérieure à la Constitution de la
Vème République, est absent des prévisions constitutionnelles. 
Naturellement, le raisonnement du Conseil ne saurait être interprété comme
autorisant la mise en œuvre régulière de régimes contraires aux libertés. Ces
restrictions ne peuvent intervenir que dans des circonstances exceptionnelles.
Néanmoins, en admettant la compétence du législateur ordinaire sans exiger
qu’il bénéficie d’une habilitation constitutionnelle, le Conseil constitutionnel a
choisi de ne pas faire obstacle à l’action du Gouvernement à un moment où il
était nécessaire et urgent d’assurer la continuité de l’Etat, alors qu’une crise
d’une particulière gravité affectait une partie du territoire national.
La reconnaissance de ce pouvoir du législateur de restreindre les libertés sans
texte  constitutionnel, mais en vertu d’une loi promulguée antérieurement à la
Constitution, peut être rapprochée d’une autre décision selon laquelle les
autorités de l’Etat disposent, en cas de circonstances exceptionnelles, d’un pou-
voir de réquisition qui peut s’exercer même sans texte.
Ainsi, en rejetant, dans une décision de 2003, le recours formé contre une loi
qui précisait les cas dans lesquels les préfets pouvaient procéder à des réquisi-
tions en cas de calamité, le Conseil a jugé que cette loi ne faisait que préciser
les pouvoirs de police administrative qui leur appartenaient d’ores et déjà en cas
d’urgence lorsque le rétablissement de l’ordre, de la sécurité, de la salubrité ou
de la santé publics exige des mesures de réquisition.
4. Un autre exemple d’atténuation du contrôle réside dans l’évolution de la jurispru-
dence du Conseil à propos de ce qu’il est convenu d’appeler «l’effet cliquet». 
En matière de libertés publiques, le Conseil a en effet renoncé à la tentation
d’instaurer une règle générale de «non retour en arrière». Cette règle avait été
pourtant énoncée en matière de protection de la liberté de communication, mais
le Conseil l’a abandonnée, dans ce domaine, dès 1986 et ne l’a appliqué qu’une
fois par la suite, dans un domaine différent.
La jurisprudence du Conseil est donc désormais bien fixée en ce sens qu’il est
à tout moment loisible au législateur, statuant dans le domaine de sa compé-
tence, de modifier des textes antérieurs ou d’abroger ceux-ci en leur substituant,
le cas échéant, d’autres dispositions. Ce pouvoir n’est certes pas sans limite,
mais la seule exigence posée par le Conseil est que le législateur «ne prive pas
de garanties légales des exigences constitutionnelles».  
L’application stricte de «l’effet cliquet» aurait eu pour conséquence que la lég-
islation aurait du être toujours plus protectrice à l’égard de nombreux principes
et que chaque avancée législative aurait été constitutionnalisée. Ce mécanisme
n’aurait pu se réaliser qu’au détriment d’autres droits ou d’autres exigences de
valeur constitutionnelle tout aussi éminents, mais dont la protection législative
n’a pas encore connu un développement équivalent. 
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Problématique en matière de libertés, la notion d’effet cliquet était au surplus
totalement inadaptée aux droits économiques et sociaux. On peut en effet envis-
ager que certaines évolutions économiques rendent impossible le maintien du
niveau de protection déjà atteint.
5. L’atténuation du contrôle peut également se traduire par des revirements de
jurisprudence répondant à des considérations de nature non juridiques.
Certes, la cohérence de la jurisprudence constitue une des préoccupations majeures
du Conseil constitutionnel. Elle répond au souci d’asseoir sa crédibilité dans l’or-
dre juridique français et, plus profondément, d’apporter sa contribution à la sécu-
rité juridique.
Mais le Conseil sait aussi d’expérience que, face à certaines évolutions de la
société, l’application systématique et entêtée de solutions antérieurement
dégagées n’est ni souhaitable, ni possible. Il sait même que certaines solu-
tions antérieures de sa jurisprudence ont pu produire un résultat malheureux
du point de vue de l’intérêt général ou se heurter à de grandes difficultés
d’application.
S’il doit être soigneusement pesé en tenant compte de ses avantages et de ses
inconvénients, le changement de jurisprudence peut n’en être pas moins indis-
pensable à la vitalité de l’institution, à l’adéquation de la jurisprudence à l’in-
térêt général et à son adaptation aux circonstances.
Significative à cet égard est l’inflexion de la jurisprudence du Conseil en
matière de rétention administrative des étrangers en situation irrégulière, en
cours d’éloignement du territoire national.
Une décision du 13 août 1993 jugeait que, sauf menace d’une particulière grav-
ité pour l’ordre public, la Constitution interdisait de retenir pendant plus d’une
semaine un étranger en voie d’éloignement. 
Une décision du 20 novembre 2003 n’en a pas moins validé des dispositions
qui, afin de permettre à l’administration de disposer d’un temps suffisant pour
exécuter de manière effective les mesures d’éloignement, ont porté à trente
deux jours le maximum de la durée de la rétention.
On peut considérer que la prise en  compte de considérations extra-juridiques a
joué un rôle important dans cette décision. Le fait que la quasi-totalité des pays
européens connaissaient une durée de rétention qui excédait la durée maximale
prévue par la loi nouvelle n’a pu qu’influencer le Conseil dans le sens du
changement de jurisprudence. La volonté du législateur  de remédier à un état
de fait dans lequel une faible proportion seulement des mesures d’éloignement
prononcées étaient exécutées, ce que l’opinion publique avait du mal à admet-
tre, a également été déterminant.
6. Enfin, l’usage des réserves d’interprétation peut, dans bien des cas, relever de
l’auto-limitation. 51
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On sait que la technique des réserves d’interprétation permet de déclarer une
disposition conforme à la Constitution, à condition que cette disposition soit
interprétée ou appliquée de la façon indiquée par le Conseil. Les réserves n’ont
de sens que pour autant qu’elles guident la solution des litiges nés ultérieure-
ment de l’interprétation ou de l’application de la loi.
On touche ici à la force et à la faiblesse des réserves. En se bornant à émettre une
réserve, le Conseil constitutionnel permet d’introduire dans l’ordre juridique une
disposition qui, interprétée autrement, ne serait pas conforme à la Constitution.
C’est alors le destinataire de la réserve, juge ordinaire ou administration, qui
devient, en quelque sorte, le dépositaire du respect de la Constitution.
L’usage des réserves présente l’avantage de permettre la prise en compte d’une
certaine réalité politique en évitant une censure et donc un conflit avec la
Représentation nationale, tout en préservant les exigences constitutionnelles.
Sur le plan politique, chacun y trouve son compte : la majorité qui a voté le texte
peut affirmer qu’il n’a pas été censuré et qu’il va être publié au Journal officiel.
L’opposition relève, quant à elle, que la disposition qu’elle combattait a été
dûment stigmatisée par une réserve et qu’elle avait donc raison de s’insurger.
Cet avantage «salomonique» de la réserve est diversement commenté par la doc-
trine française: les uns estiment que le Conseil constitutionnel est dans sa fonc-
tion pacificatrice en les émettant; d’autres considèrent qu’elles édulcorent le con-
trôle, courent le risque de ne pas être entendues par les juridictions ordinaires ou
font jouer au Conseil un rôle de «pompier législatif» qui n’est pas le sien. 
Observons cependant que ces opinions contraires sur les réserves d’interpréta-
tion se réfèrent, elles aussi… à des considérations extra-juridiques.

***

Je terminerais par un dernier type de considérations. Il s’agit de la prise en
compte de ce qui a été jugé par d’autres cours suprêmes, nationales ou interna-
tionales.
En France, nous avons, à côté du Conseil constitutionnel, deux cours suprêmes, la
Cour de cassation et le Conseil d’Etat et, sur le plan européen, la Cour européenne
des droits de l’homme et la Cour de justice des Communautés européennes.
Les juges, à qui il appartient de dire le droit, se font plus donc nombreux. Si l’on
veut que leur polyphonie ne se transforme en cacophonie, il est nécessaire qu’ils
soient à l’écoute les uns des autres. C’est ce que tente de faire le Conseil con-
stitutionnel. Avant de statuer, il vérifie si d’autres juges ont déjà répondu à la
question qui lui est posée. S’il en est ainsi, il attachera le plus grand prix à ce
qui a été jugé et ne s’en séparera que s’il y a une raison majeure de le faire.
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Cette prise en compte pourra se traduire tantôt par un renforcement du contrôle
(c’est le cas des validations législatives déjà cité), tantôt par son assouplisse-
ment (c’est le cas d’une loi récente qui créé un nouveau pavillon maritime per-
mettant d’embaucher, dans des conditions différentes, des marins français et des
marins résidant hors de France: la solution dégagée par la Cour de Karlsruhe le
10 janvier 1995 a directement inspiré celle du Conseil constitutionnel du 28
avril 2005).

ÐÅÇÞÌÅ

Òåìà äîêëàäà  ìîæåò óäèâèòü: êàê â îñóùåñòâëåíèè êîíñòèòóöèîííîãî
êîíòðîëÿ ìîãóò èìåòü ìåñòî âíåþðèäè÷åñêèå ïðåäïîëîæåíèÿ? Íå ïðî-
âîçãëàøàåò ëè êîíñòèòóöèîííûé ñóäüÿ  ïðàâî è òîëüêî ïðàâî? Èíà÷å
íå ïîäâåðãñÿ ëè áû îí ðèñêó íàðóøåíèÿ ïðàâà ñóæäåíèÿ èçáðàííûõ
ïðåäñòàâèòåëåé Íàöèè?

Âíà÷àëå ìîæíî óòâåðæäàòü, ÷òî êîíñòèòóöèîííûé êîíòðîëü ÷àñòè÷íî
îñíîâûâàåòñÿ íà âíåþðèäè÷åñêèõ ïðåäïîëîæåíèÿõ.

Íåîáõîäèìî ïîä÷åðêíóòü, ÷òî êàæäûé ñóäüÿ, êàêèì áû îí íå áûë, äîë-
æåí “âûðàáàòûâàòü ïðàâî”, â îñîáåííîñòè, ÷òîáû çàïîëíèòü ïðîáåë
èëè ìîë÷àíèå çàêîíà èëè ÷òîáû ïðèìåíèòü åãî â íåîáû÷íîé ñèòóàöèè.

ß ïîñòàðàþñü ïîêàçàòü, ÷òî åñëè îñóùåñòâëåíèå êîíñòèòóöèîííîãî
êîíòðîëÿ ìîæåò îñíîâûâàòüñÿ íà  âíåþðèäè÷åñêèõ ïðåäïîëîæåíèÿõ,
òî îíè ìîãóò ñïîñîáñòâîâàòü êàê óñèëåíèþ ðîëè  êîíñòèòóöèîííîãî
ñóäüè, òàê è ñàìîîîãðàíè÷åíèþ åãî ðîëè.

Äèàëîã ìåæäó çàêîíîäàòåëåì è ñóäüåé íà ïðàêòèêå ìîæåò èìåòü ïðî-
òèâîðå÷èâûé ýôôåêò: îí ìîæåò ïðèâåñòè êàê ê óñèëåíèþ, òàê è îñëàá-
ëåíèþ êîíñòèòóöèîííîãî êîíòðîëÿ.

Â âîïðîñå óñèëåíèÿ êîíñòèòóöèîííîãî êîíòðîëÿ âíåþðèäè÷åñêèìè
ïðåäïîëîæåíèÿìè îñîáîå ìåñòî èìåþò íîðìû, ïðèìåíÿåìûå Êîíñòè-
òóöèîííûì Ñîâåòîì. Ýòî ïðåæäå âñåãî ó÷åò çàÿâëåíèé î êîíñòèòóöè-
îííîì ïðàâîñóäèè è ó÷åò  ìåæäóíàðîäíûõ äîãîâîðíûõ îáÿçàòåëüñòâ. Â
äðóãîì ñëó÷àå ýòîìó ñïîñîáñòâóåò òåõíèêà, ïðèìåíÿåìàÿ  Êîíñòèòóöè-
îííûì Ñîâåòîì. Ýòî êàñàåòñÿ îãîâîðîê, ïðèìåíÿåìûõ ôðàíöóçñêèì
êîíñòèòóöèîííûì ñóäüåé â ðàìêàõ êîíòðîëÿ a priori, à òàêæå òåõíèêè
èñêëþ÷åíèÿ íåêîíñòèòóöèîííîñòè è íåâîçìîæíîñòè îòçûâà óæå ïî-
äàííîãî â Êîíñòèòóöèîííûé Ñîâåò çàÿâëåíèÿ.

Êîíñòèòóöèîííûé êîíòðîëü â ðàâíîé ìåðå ìîæåò áûòü îñëàáëåí ñ ó÷å-
òîì âëèÿíèÿ âíåþðèäè÷åñêèõ ïðåäïîëîæåíèé. Îñëàáëåíèå êîíñòèòó-
öèîííîãî êîíòðîëÿ â äàííîì ñëó÷àå èñõîäèò ïðåæäå âñåãî èç ìåõàíèç-
ìîâ ñàìîîãðàíè÷åíèÿ. Âîëÿ ñàìîîãðàíè÷åíèÿ Ñîâåòà âûðàæàåòñÿ â 53
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âûáîðå îáùèõ êðèòåðèåâ îñóùåñòâëåíèÿ ñâîèõ êîìïåòåíöèé è â ðàâ-
íîé ìåðå èñõîäèò èç ïðàêòè÷åñêèõ ñîîáðàæåíèé. Êîíêðåòíûå ôîðìû
îñóùåñòâëåíèÿ ñâîèõ ïîëíîìî÷èé Ñîâåòîì ìîãóò ñïîñîáñòâîâàòü, êàê
è îáùèå ìåõàíèçìû ñàìîîãðàíè÷åíèÿ, îñëàáëåíèþ êîíñòèòóöèîííîãî
êîíòðîëÿ.

Â çàêëþ÷åíèå ÿ áû âûñêàçàë ñëåäóþùåå ïðåäïîëîæåíèå: ðå÷ü èäåò îá
ó÷åòå òîãî, ÷òî áûëî óæå ðàññìîòðåíî äðóãèìè âåðõîâíûìè ñóäàìè -
íàöèîíàëüíûìè èëè ìåæäóíàðîäíûìè. Âî Ôðàíöèè, íàðÿäó ñ Êîíñòè-
òóöèîííûì Ñîâåòîì, ñóùåñòâóþò  Êàññàöèîííûé Ñóä è Ãîñóäàðñò-
âåííûé Ñîâåò, à â åâðîïåéñêîì ïëàíå - Åâðîïåéñêèé ñóä ïî ïðàâàì ÷å-
ëîâåêà è  Ñóä åâðîïåéñêîãî ñîîáùåñòâà. Êîëè÷åñòâî ñóäåé óâåëè÷è-
ëîñü. Åñëè ìû õîòèì, ÷òî áû èõ ïîëèôîíèÿ íå ïðåâðàòèëàñü áû â êà-
êîôîíèþ, íåîáõîäèìî, ÷òîáû îíè íàõîäèëèñü â ñîñòîÿíèè âçàèìíîãî
ó÷åòà äðóã äðóãà. Ýòî òî, ÷òî äåëàåò Êîíñòèòóöèîííûé Ñîâåò. Ïåðåä
òåì êàê âûíåñòè ðåøåíèå, îí ïðîâåðÿåò, íå îòâåòèëè ëè  óæå äðóãèå
ñóäüè íà çàäàííûé åìó âîïðîñ. Åñëè ýòî òàê, òî îí óäåëÿåò ñàìîå áîëü-
øîå âíèìàíèå òîìó, ÷òî óæå áûëî ðàññìîòðåíî è íå ðàññòàíåòñÿ ñ
ýòèì, åñëè íà òî íåò îñíîâàòåëüíîãî ðåçîíà. Ýòîò âçàèìíûé ó÷åò ìî-
æåò âîïëîòèòüñÿ èëè â óñèëåíèè êîíòðîëÿ èëè æå â åãî îñëàáëåíèè.
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ÇÀÙÈÒÀ ÎÑÍÎÂ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ
ÑÒÐÎß Â ÏÐÀÊÒÈÊÅ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ

ÑÓÄÀ ÐÎÑÑÈÉÑÊÎÉ ÔÅÄÅÐÀÖÈÈ 

ÂÂÀÀËËÅÅÐÐÈÈÉÉ ÇÇÎÎÐÐÜÜÊÊÈÈÍÍ 
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà 

Ðîññèéñêîé Ôåäåðàöèè

1. Áîëåå 10 ëåò Ðîññèÿ æèâåò â óñëîâèÿõ äåéñòâèÿ Êîíñòèòóöèè 1993
ãîäà, çàëîæèâøåé îñíîâû äåìîêðàòè÷åñêîé ñèñòåìû ðåàëüíîãî êîí-
ñòèòóöèîíàëèçìà. Ñóùåñòâóåò ìíåíèå, ÷òî êîíñòèòóöèîííàÿ äåìîêðà-
òèÿ – ýòî åùå íå ðåçóëüòàò, à òîëüêî ïåðñïåêòèâíàÿ öåëü äâèæåíèÿ.
Òåì íå ìåíåå, ìû ñ ïîëíûì îñíîâàíèåì ìîæåì ñåãîäíÿ ãîâîðèòü, ÷òî
îñíîâû äåìîêðàòè÷åñêîãî êîíñòèòóöèîííîãî ñòðîÿ â ñòðàíå ñîçäàíû.
Ïðè÷åì, íàäî ó÷èòûâàòü, ÷òî ìû íà÷àëè ýòîò ïðîöåññ ãîðàçäî ïîçæå,
÷åì â äðóãèõ ñòðàíàõ. Ìû ñòðîèëè îñíîâû åäèíîãî ôåäåðàòèâíîãî ãî-
ñóäàðñòâà â óñëîâèÿõ âçðûâîîïàñíûõ öåíòðîáåæíûõ òåíäåíöèé, âû-
çâàííûõ ïîñëåäñòâèÿìè ðàñïàäà Ñîâåòñêîãî Ñîþçà. È ýòà îïàñíàÿ òåí-
äåíöèÿ, êîòîðàÿ ìîãëà óíè÷òîæèòü åäèíóþ ðîññèéñêóþ ãîñóäàðñòâåí-
íîñòü, âî ìíîãîì ïðåîäîëåíà.

Êîãäà ñåãîäíÿ ñïðàøèâàþò, ÷òî áûëî ñàìîå îïàñíîå â ïðîøåäøåå äå-
ñÿòèëåòèå, ÿ áåç âñÿêèõ êîëåáàíèé îòâå÷àþ, ÷òî ýòî áûëà ðåàëüíàÿ
îïàñíîñòü ðàçâàëà ñòðàíû. Íå äåôîëò, íå âñå óâåëè÷èâàþùååñÿ ñîöè-
àëüíîå íåðàâåíñòâî, íå ðîñò áåäíîñòè è ñîöèàëüíûõ ïîðîêîâ, à èìåí-
íî ðàñïàä ñòðàíû. Ïîòîìó, ÷òî åñëè âñå äðóãèå ñîöèàëüíûå êðèçèñû è
àíòèñîöèàëüíûå ÿâëåíèÿ ìîæíî ïåðåæèòü, ïðåîäîëåòü è ðàçâåðíóòü
ñèòóàöèþ âñïÿòü, òî ïðåîäîëåòü ðàñïàä ãîñóäàðñòâà è âîññòàíîâèòü åãî
â ïðåæíåì âèäå íåâîçìîæíî. 

Îñòàíîâèòü ðàñïàä ñòàëî âîçìîæíûì òîëüêî îïèðàÿñü íà äåéñòâóþùóþ
Êîíñòèòóöèþ. Ïîýòîìó â îáåñïå÷åíèè åå ñòàáèëüíîñòè, óêðåïëåíèè è
ðàçâèòèè êîíñòèòóöèîííîãî êîíòðîëÿ çà îðãàíàìè è ó÷ðåæäåíèÿìè
ïóáëè÷íîé âëàñòè ñîñòîèò ãëàâíàÿ çàäà÷à Êîíñòèòóöèîííîãî Ñóäà.

Êîíñòèòóöèîííàÿ þñòèöèÿ â òåõ ñòðàíàõ, ãäå îíà ñóùåñòâóåò, ñêëàäû-
âàëàñü è ðàçâèâàëàñü ïîä âîçäåéñòâèåì ñâîåîáðàçíûõ, çà÷àñòóþ óíè-
êàëüíûõ óñëîâèé. Íî íåëüçÿ íå ïðèçíàòü è òîãî, ÷òî åé ïðèñóùè íåêî-
òîðûå îáùèå çàêîíîìåðíîñòè, è çàäà÷è, ïåðåä íåé âñòàþùèå, èìåþò
íåìàëî ñõîäñòâà.

Îòäàâàÿ äîëæíîå þñòèöèè ÑØÀ, ïîðîæäåíèåì êîòîðîé â 1803 ãîäó
ñòàë èíñòèòóò êîíñòèòóöèîííîãî êîíòðîëÿ, ñîãëàñèìñÿ, ÷òî èìåííî 55
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âòîðàÿ ïîëîâèíà ÕÕ âåêà ÿâèëàñü ïåðèîäîì ðàñöâåòà êîíñòèòóöèîííî-
ãî ïðàâîñóäèÿ. Âî ìíîãèõ ãîñóäàðñòâàõ, ïðåæäå âñåãî åâðîïåéñêèõ, êî-
íåö âòîðîãî òûñÿ÷åëåòèÿ îçíàìåíîâàëñÿ òàêæå áóðíûì ïðîöåññîì äå-
ìîêðàòèçàöèè, îñâîáîæäåíèÿ îò òîòàëèòàðíîãî íàñëåäèÿ.

Äëÿ ýòèõ ãîñóäàðñòâ êîíñòèòóöèîííûé êîíòðîëü ñòàë íåîáõîäèìûì
ýëåìåíòîì äåìîêðàòè÷åñêîé ñèñòåìû âëàñòè è íåçàìåíèìûì ìåõàíèç-
ìîì çàùèòû ïðàâ ÷åëîâåêà. Ìîæíî ñêàçàòü, ÷òî ïðàêòè÷åñêè âñå íî-
âûå äåìîêðàòèè âîñïðèíÿëè òó èëè èíóþ ìîäåëü ñóäåáíîãî êîíñòèòó-
öèîííîãî êîíòðîëÿ. È ýòî ñàìî ïî ñåáå çíàìåíóåò çíà÷èòåëüíûé øàã
÷åëîâå÷åñòâà â ñòîðîíó äåìîêðàòèè, ÷òî ÿâëÿåòñÿ íåîòúåìëåìîé ÷åð-
òîé ñîâðåìåííûõ ãëîáàëüíûõ ïîëèòè÷åñêèõ, ýêîíîìè÷åñêèõ è ñîöè-
àëüíûõ ïðîöåññîâ.

Â íàøåé ñòðàíå ïðîøåäøèå ãîäû ïîêàçàëè, íàñêîëüêî ïðàâèëüíûì è
îáîñíîâàííûì áûëî ïðèíÿòîå â 1991 ãîäó ðåøåíèå îá ó÷ðåæäåíèè
Êîíñòèòóöèîííîãî Ñóäà êàê íîâîãî äëÿ íàøåé ñòðàíû èíñòèòóòà. Ñ
ïîÿâëåíèåì Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè áûë ñîç-
äàí íå òîëüêî äåéñòâåííûé ìåõàíèçì çàùèòû Êîíñòèòóöèè, íî è ïî
ñóòè äåëà âïåðâûå ïîÿâèëñÿ ãîñóäàðñòâåííûé îðãàí, ñïîñîáíûé íà îñ-
íîâå Êîíñòèòóöèè îãðàíè÷èâàòü âñå âåòâè âëàñòè ðàìêàìè ïðàâà. Äó-
ìàþ, ýòî íàø îáùèé îïûò, ê êîòîðîìó ìû ïðèøëè, ñîçíàâàÿ, ÷òî â îò-
ñóòñòâèå ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ äàæå ñàìàÿ äåìîêðà-
òè÷åñêàÿ êîíñòèòóöèÿ ñ ñàìûì øèðîêèì íàáîðîì ïðàâ è ñâîáîä ãðàæ-
äàí îñòàíåòñÿ ëèñòêîì áóìàãè, à îáùåñòâî ðàíî èëè ïîçäíî íåìèíóå-
ìî ñòîëêíåòñÿ ñî çëîóïîòðåáëåíèÿìè íè÷åì íå îãðàíè÷åííîé âëàñòè.

Íàøèì îáùèì îïûòîì ÿâëÿåòñÿ è òî, ÷òî ñòàíîâëåíèå êîíñòèòóöèîí-
íîãî ïðàâîñóäèÿ ïðîèñõîäèëî è ïðîèñõîäèò â íåïðîñòûõ óñëîâèÿõ. Íå
ñðàçó óäàåòñÿ âûðàáîòàòü îïòèìàëüíóþ ìîäåëü êîíñòèòóöèîííîãî ïðà-
âîñóäèÿ, íå ïðîñòî ðåøàþòñÿ âîïðîñû ñ ñîçäàíèåì óñëîâèé äëÿ ðàáî-
òû íàøèõ ñóäîâ. Â ñòðàíàõ, ãäå äàëåêî íå èçæèòû ïåðåæèòêè íåäàâíå-
ãî ïðîøëîãî, è ïîíûíå íå âñå ãîñóäàðñòâåííûå äåÿòåëè ñïîñîáíû âîñ-
ïðèíÿòü íåîáõîäèìîñòü àêòèâíîé ðîëè îðãàíà êîíñòèòóöèîííîãî ïðà-
âîñóäèÿ. Íàõîäèòñÿ íåìàëî çàêîíîäàòåëåé, ÷èíîâíèêîâ èç îðãàíîâ èñ-
ïîëíèòåëüíîé âëàñòè, äàæå ñóäåé, êîòîðûå íèêàê íå ìîãóò ïðèâûêíóòü
ê òîìó, ÷òî ïðè ðåøåíèè ïðàâîâûõ ïðîáëåì íàäî îáðàùàòüñÿ íå òîëü-
êî ê íîðìàòèâíûì àêòàì, íî è ê ïðàêòèêå, ïðàâîâûì ïîçèöèÿì Êîí-
ñòèòóöèîííîãî Ñóäà. Â ýòèõ ðåøåíèÿõ íå òîëüêî òîëêóåòñÿ Êîíñòèòó-
öèÿ, íî è íåðåäêî óêàçûâàåòñÿ, êàêîå èìåííî òîëêîâàíèå, à ñëåäîâà-
òåëüíî, è ïðèìåíåíèå çàêîíîâ ñëóæèò íåïðåìåííûì óñëîâèåì èõ ñî-
îòâåòñòâèÿ Êîíñòèòóöèè.

Ñïðàâåäëèâî ãîâîðèòñÿ, ÷òî Êîíñòèòóöèîííûé Ñóä — íå ïîæàðíàÿ êî-
ìàíäà, êîòîðàÿ äîëæíà ëåòåòü ñ ñèðåíîé íà êàæäûé ïðàâîâîé ïîæàð
ïî ïåðâîìó çîâó. Íî â òî æå âðåìÿ íåëüçÿ äîïóñêàòü, ÷òîáû Êîíñòè-
òóöèîííûé Ñóä îêàçàëñÿ òåì îðãàíîì, êîòîðûé âñÿêèé ðàç ïðèåçæàåòÂ
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íà îñòûâøåå ïðàâîâîå ïåïåëèùå. È çäåñü âíîâü ìû ñòàëêèâàåìñÿ ñ
ïðîáëåìîé óðîâíÿ ïðàâîñîçíàíèÿ âëàñòè è ãðàæäàí.

Êîíñòèòóöèîííûé Ñóä íå èìååò ïðàâà ðàññìàòðèâàòü ïðîáëåìû ïî
ñâîåé ñîáñòâåííîé èíèöèàòèâå. Â çàêîíîäàòåëüñòâå ÷åòêî ïðîïèñàíî,
÷òî îñíîâàíèå äëÿ èõ ðàññìîòðåíèÿ — çàïðîñ îôèöèàëüíûõ îðãàíîâ
ãîñóäàðñòâåííîé âëàñòè èëè æàëîáà ãðàæäàíèíà íà íàðóøåíèå åãî
êîíñòèòóöèîííûõ ïðàâ è ñâîáîä çàêîíîì, ïðèìåíåííûì â åãî äåëå. À
ïîòîìó ìíîãîå çàâèñèò îò ðåàêöèè ðîññèéñêèõ ãðàæäàí è îðãàíîâ âëà-
ñòè, êàê ôåäåðàëüíîé, òàê è ðåãèîíàëüíîé, ïî ñâîåâðåìåííîé ïîñòà-
íîâêå ïåðåä Êîíñòèòóöèîííûì Ñóäîì ïðîáëåì, êîòîðûå îòíîñÿòñÿ ê
ñôåðå íàøåé êîìïåòåíöèè è òðåáóþò ðåàãèðîâàíèÿ.

Ðîëü Êîíñòèòóöèîííîãî Ñóäà íåïîñðåäñòâåííî îòíîñèòñÿ ê âûñøåìó
óðîâíþ ðîññèéñêîé âëàñòè. Èìåííî ïîýòîìó äëÿ ìåíÿ è ìîèõ êîëëåã
êàòåãîðè÷åñêè íåäîïóñòèìà ìàëåéøàÿ ïîëèòèçàöèÿ íàøåé äåÿòåëüíî-
ñòè è ðåøåíèé. Îäíàêî êàæäûé èç íàñ õîðîøî ñîçíàåò, ÷òî ìû âñå íà-
õîäèìñÿ â åäèíîé è âî ìíîãîì êðèçèñíîé ðîññèéñêîé ðåàëüíîñòè.

Îäíèì èç ïðîÿâëåíèé ýòîé ðåàëüíîñòè, ñ êîòîðûì íàì ïðèõîäèòñÿ
ñòàëêèâàòüñÿ ÷àùå âñåãî, ÿâëÿåòñÿ ñîöèàëüíîå íåðàâåíñòâî, ïîä÷àñ âî-
ïèþùåå. Â ýòèõ óñëîâèÿõ êîíñòèòóöèîííîå ïðàâîñóäèå â Ðîññèéñêîé
Ôåäåðàöèè ñîñðåäîòî÷èâàåò ñâîå âíèìàíèå íà íåäîïóùåíèè îãðàíè÷å-
íèÿ ðàâíûõ âîçìîæíîñòåé äëÿ âñåõ ÷ëåíîâ îáùåñòâà ïî îáåñïå÷åíèþ
ñâîåé æèçíåäåÿòåëüíîñòè.

Èìååòñÿ â âèäó ðåàëèçàöèÿ êîíñòèòóöèîííîãî ïðèíöèïà «ñîöèàëüíîãî
ãîñóäàðñòâà». Êàê èçâåñòíî, òåðìèí «ñîöèàëüíîå ãîñóäàðñòâî» — ýòî íå
ïðîÿâëåíèå ïîñòêîììóíèñòè÷åñêîé èäåîëîãèè. Â Êîíñòèòóöèÿõ Èñïà-
íèè, ÔÐÃ, Ôðàíöèè, Òóðöèè ýòîò òåðìèí çàêðåïëåí äîñòàòî÷íî äàâíî. 

Ñîöèàëüíîå ãîñóäàðñòâî ïîäðàçóìåâàåò ïðîâåäåíèå ñîöèàëüíîé ïîëè-
òèêè, ïðèçíàþùåé çà êàæäûì ÷ëåíîì îáùåñòâà ïðàâî íà òàêîé óðî-
âåíü æèçíè (âêëþ÷àÿ ïèùó, îäåæäó, æèëèùå, ìåäèöèíñêèé óõîä è ñî-
öèàëüíîå îáñëóæèâàíèå), êîòîðûé íåîáõîäèì äëÿ ïîääåðæàíèÿ çäîðî-
âüÿ è áëàãîñîñòîÿíèÿ åãî ñàìîãî è åãî ñåìüè, êîãäà îí ðàáîòàåò, à òàê-
æå â ñëó÷àÿõ áåçðàáîòèöû, áîëåçíè, èíâàëèäíîñòè, ñòàðîñòè, âäîâñòâà.

Ìîæíî ëè ñ ýòèõ ïîçèöèé íàçâàòü ìíîãèå ãîñóäàðñòâà, â òîì ÷èñëå è
Ðîññèþ, ñîöèàëüíûìè? Ñ ïîëíîé îòâåòñòâåííîñòüþ ìîæíî çàÿâèòü,
÷òî ïîêà íåò. Ïðîöåññû ãëîáàëèçàöèè áîãàòûå ñòðàíû ñäåëàëè åùå áî-
ãà÷å, áåäíûå åùå áåäíåå. Ê ïîñëåäíèì îòíîñÿòñÿ è ñòðàíû òàê íàçû-
âàåìîãî «ïåðåõîäíîãî ïåðèîäà», â òîì ÷èñëå è Ðîññèÿ.

Ïî äàííûì ñîöèîëîãîâ, ïÿòàÿ ÷àñòü íàñåëåíèÿ íàøåé ñòðàíû íàõîäèò-
ñÿ ñåé÷àñ â çîíå áåäíîñòè. ×óâñòâèòåëüíîñòü ê ýòîìó âîïðîñó äåìîí-
ñòðèðóþò íå òîëüêî òå ãðóïïû íàñåëåíèÿ, êîòîðûå íàõîäÿòñÿ íåïî-
ñðåäñòâåííî â «çîíå áåäíîñòè», íî è íåìàëîå ÷èñëî ðîññèÿí, êîòîðûå 57
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ïî ñàìîîöåíêàì îòíîñÿò ñåáÿ ê ñðåäíèì ñëîÿì, íî âûíóæäåíû, òåì íå
ìåíåå, ïðèëàãàòü îãðîìíûå óñèëèÿ äëÿ ñîõðàíåíèÿ áîëåå-ìåíåå ïðè-
åìëåìîãî óðîâíÿ æèçíè.

Îñîáåííî îñòðî ýòè âîïðîñû âñòàëè â êîíöå 2004 ãîäà, êîãäà íà÷àëàñü
ðåàëèçàöèÿ íîâîãî çàêîíîäàòåëüñòâà î ìîíåòèçàöèè ëüãîò.

Çàäà÷è ïðåîäîëåíèÿ áåäíîñòè è ðîñòà áëàãîñîñòîÿíèÿ ãðàæäàí ðîññèÿ-
íå ñòàâÿò âûøå, ÷åì çàäà÷è ýêîíîìè÷åñêîãî ïîäúåìà è ðîñòà ïðîèç-
âîäñòâà, õîòÿ ÿñíî, ÷òî îíè âçàèìîñâÿçàíû. Òåì íå ìåíåå, áåç óñïåõà
ðåôîðì â ñîöèàëüíîé ñôåðå, âêëþ÷àÿ ïîëíîìàñøòàáíóþ ðåôîðìó ñèñ-
òåìû çàðàáîòíîé ïëàòû, ýòè çàäà÷è ðåøèòü íå óäàñòñÿ.

Ñëåäóþùèé âûâîä ñîöèîëîãîâ êàñàåòñÿ îòíîøåíèÿ îïðîøåííûõ ê ñî-
öèàëüíîé ðîëè ãîñóäàðñòâà. Â îáùåñòâå, ãîâîðÿò ó÷åíûå, çàôèêñèðî-
âàíà îñòðàÿ ïîòðåáíîñòü â «âîçâðàùåíèè» ãîñóäàðñòâà, îñîáåííî â òå
ñôåðû, îòêóäà îíî â 90-å ãîäû ôàêòè÷åñêè óøëî, íî ãäå îíî æèçíåí-
íî íåîáõîäèìî (êóëüòóðà, íàóêà, îáðàçîâàíèå, îáùåñòâåííàÿ ìîðàëü,
çàùèòà ñòàðîñòè è äåòñòâà, ëè÷íàÿ áåçîïàñíîñòü ãðàæäàí, ïîâûøåíèå
óðîâíÿ ìåäèöèíñêîãî îáñëóæèâàíèÿ, óëó÷øåíèå êà÷åñòâà è ïîâûøå-
íèå äîñòóïíîñòè îáðàçîâàíèÿ, æèëèùíûõ óñëîâèé ðîññèÿí, ñîçäàíèå
ðûíêà äîñòóïíîãî æèëüÿ). Ýòî ñâèäåòåëüñòâî íå òîëüêî òîãî, ÷òî âíè-
ìàíèå ãîñóäàðñòâà ê ñîöèàëüíûì ïðîáëåìàì â ïîñëåäíèå ãîäû îñëàá-
ëî, íî è òîãî, ÷òî ñàìî «ñîöèàëüíîå áðåìÿ» ðàñïðåäåëÿåòñÿ äàëåêî íå
ðàâíîìåðíî.

Ñëîæèâøååñÿ íåðàâåíñòâî âîçìîæíîñòåé, ñ êîòîðûì ðîññèéñêèå ëþ-
äè íå áóäóò ìèðèòüñÿ, ñîçäàåò áàçó äëÿ íåñòàáèëüíîñòè.

Äóìàþ, ÷òî ìîæíî è íóæíî ïðèíöèï «ñîöèàëüíîãî ãîñóäàðñòâà» îáåñ-
ïå÷èâàòü ïðàâîâûì ïóòåì, â òîì ÷èñëå è ñ ïîìîùüþ çàêîíîäàòåëüíûõ
îãðàíè÷åíèé íà ïðîâåäåíèå òàêèõ ñîöèàëüíî-ýêîíîìè÷åñêèõ ðåôîðì,
êîòîðûå íàðóøàþò êîíñòèòóöèîííûå ïðàâà è ñâîáîäû ãðàæäàí.

Ìû ïîíèìàåì, ÷òî çäåñü íåò ïðîñòûõ, ñèþìèíóòíûõ ðåøåíèé. Ïðàâî
äîëæíî äåéñòâîâàòü òîãäà, êîãäà ïðîñ÷èòàí ñîöèàëüíî-ýêîíîìè÷åñêèé
ýôôåêò, êîãäà ïðîãíîç ïîñëåäñòâèé òåõ èëè èíûõ èçìåíåíèé áóäåò ðà-
áîòàòü íå íà óâåëè÷åíèå íåðàâåíñòâà, à íà åãî çàìåòíîå (çàìåòíîå äëÿ
ïðîñòûõ ãðàæäàí) ñîêðàùåíèå. Âîïðîñ î ïðàâå è ñîöèàëüíîé ñïðàâåä-
ëèâîñòè, êàê ãëàâíûõ ïðèíöèïàõ ïðàâîâîé òðàíñôîðìàöèè ðîññèéñêî-
ãî îáùåñòâà, è çäåñü, â ñôåðå ýêîíîìèêè, îêàçûâàåòñÿ ïðîáëåìîé, êî-
òîðóþ ïðèäåòñÿ ðåøàòü ïðè ïîìîùè ñëîæíûõ è äàëåêî íå ïðÿìîëè-
íåéíûõ êîìïðîìèññîâ è ïîñëåäîâàòåëüíûõ ïðèáëèæåíèé.

Âåñîìàÿ ðîëü ïðèíàäëåæèò çäåñü è Êîíñòèòóöèîííîìó Ñóäó, êîòîðûé
êîíòðîëèðóåò êîíñòèòóöèîííóþ òî÷íîñòü è êîíêðåòíîñòü ïðàâîâûõ
íîðì, êîòîðûå ëåæàò â îñíîâå ñîîòâåòñòâóþùèõ ðåøåíèé ïðàâîïðè-
ìåíèòåëåé, âêëþ÷àÿ ñóäû, ÷òî íåîáõîäèìî äëÿ òîãî, ÷òîáû ó÷àñòíèêè
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ñîîòâåòñòâóþùèõ ïðàâîîòíîøåíèé ìîãëè â ðàçóìíûõ ïðåäåëàõ ïðåä-
âèäåòü ïîñëåäñòâèÿ ñâîåãî ïîâåäåíèÿ è áûòü óâåðåííûìè â íåèçìåí-
íîñòè ñâîåãî îôèöèàëüíî ïðèçíàííîãî ñòàòóñà, ïðèîáðåòåííûõ ïðàâ,
äåéñòâåííîñòè èõ ãîñóäàðñòâåííîé çàùèòû.

Ñîãëàñíî ïðàâîâûì ïîçèöèÿì, ñôîðìóëèðîâàííûì Êîíñòèòóöèîííûì
Ñóäîì, ïðèäàíèå îáðàòíîé ñèëû çàêîíó, óõóäøàþùåìó ïîëîæåíèå
ãðàæäàí è îçíà÷àþùåìó, ïî ñóùåñòâó, îòìåíó äëÿ ýòèõ ëèö ïðàâà, ïðè-
îáðåòåííîãî èìè â ñîîòâåòñòâèè ñ ðàíåå äåéñòâîâàâøèì çàêîíîäàòåëü-
ñòâîì è ðåàëèçóåìîãî èìè â êîíêðåòíûõ ïðàâîîòíîøåíèÿõ, íåñîâìåñ-
òèìî ñ ïîëîæåíèÿìè ñòàòåé 1 (÷àñòü 1), 2, 18, 54 (÷àñòü 1), 55 (÷àñòü 2)
è 56 Êîíñòèòóöèè, ïîñêîëüêó, ïî ñìûñëó óêàçàííûõ êîíñòèòóöèîííûõ
ïîëîæåíèé, èçìåíåíèå çàêîíîäàòåëåì ðàíåå óñòàíîâëåííûõ óñëîâèé
äîëæíî îñóùåñòâëÿòüñÿ òàêèì îáðàçîì, ÷òîáû ñîáëþäàëñÿ ïðèíöèï
ïîääåðæàíèÿ äîâåðèÿ ãðàæäàí ê çàêîíó è äåéñòâèÿì ãîñóäàðñòâà, êî-
òîðûé ïðåäïîëàãàåò ñîõðàíåíèå ðàçóìíîé ñòàáèëüíîñòè ïðàâîâîãî ðå-
ãóëèðîâàíèÿ è íåäîïóñòèìîñòü âíåñåíèÿ ïðîèçâîëüíûõ èçìåíåíèé â
äåéñòâóþùóþ ñèñòåìó íîðì, à òàêæå - â ñëó÷àå íåîáõîäèìîñòè - ïðå-
äîñòàâëåíèå ãðàæäàíàì âîçìîæíîñòè (â ÷àñòíîñòè, ïîñðåäñòâîì óñòà-
íîâëåíèÿ âðåìåííîãî ðåãóëèðîâàíèÿ) â òå÷åíèå íåêîòîðîãî ïåðåõîä-
íîãî ïåðèîäà àäàïòèðîâàòüñÿ ê âíîñèìûì èçìåíåíèÿì. Ñ ýòèì ñâÿçà-
íû çàêîííûå îæèäàíèÿ ãðàæäàí, ÷òî ïðèîáðåòåííîå èìè íà îñíîâå
äåéñòâóþùåãî çàêîíîäàòåëüñòâà ïðàâî áóäåò óâàæàòüñÿ âëàñòÿìè è áó-
äåò ðåàëèçîâàíî.

Íà ýòîì íàïðàâëåíèè ñâîåé äåÿòåëüíîñòè, êàê, âïðî÷åì, è íà äðóãèõ,
Êîíñòèòóöèîííûé Ñóä Ðîññèéñêîé Ôåäåðàöèè ïîñòîÿííî îáðàùàåòñÿ
ê ìèðîâîìó ïðàâîâîìó îïûòó. Â ðàñïîðÿæåíèè Ñóäà åñòü ýôôåêòèâ-
íûé èíñòðóìåíò - ïîëîæåíèå Êîíñòèòóöèè î òîì, ÷òî «îáùåïðèçíàí-
íûå ïðèíöèïû è íîðìû ìåæäóíàðîäíîãî ïðàâà è ìåæäóíàðîäíûå äî-
ãîâîðû Ðîññèéñêîé Ôåäåðàöèè ÿâëÿþòñÿ ñîñòàâíîé ÷àñòüþ åå ïðàâî-
âîé ñèñòåìû. Åñëè ìåæäóíàðîäíûì äîãîâîðîì Ðîññèéñêîé Ôåäåðàöèè
óñòàíîâëåíû èíûå ïðàâèëà, ÷åì ïðåäóñìîòðåííûå çàêîíîì, òî ïðèìå-
íÿþòñÿ ïðàâèëà ìåæäóíàðîäíîãî äîãîâîðà».

2. Ïðàêòèêîé äëÿ Êîíñòèòóöèîííîãî Ñóäà ÐÔ ñ ñàìîãî íà÷àëà åãî äåÿ-
òåëüíîñòè ñòàë òàêîé ïîäõîä, êîãäà íîðìû è ïðèíöèïû ìåæäóíàðîäíî-
ãî ïðàâà èñïîëüçóþòñÿ â êà÷åñòâå ýòàëîíà, ñîîáðàçóÿñü ñ êîòîðûì
âíóòðè ãîñóäàðñòâà îñóùåñòâëÿþòñÿ ïðàâà è ñâîáîäû ÷åëîâåêà, çàêðå-
ïëåííûå Êîíñòèòóöèåé. Ñóä íå òîëüêî ïðèâëåêàåò ìåæäóíàðîäíî-ïðà-
âîâóþ àðãóìåíòàöèþ â êà÷åñòâå äîïîëíèòåëüíîãî äîâîäà â ïîëüçó ñâî-
åé ïîçèöèè, âûðàáîòàííîé íà îñíîâå Êîíñòèòóöèè, íî è èñïîëüçóåò åå
äëÿ ðàçúÿñíåíèÿ ñìûñëà è çíà÷åíèÿ êîíñòèòóöèîííîãî òåêñòà.

Êîíñòèòóöèîííûé Ñóä ÐÔ, âûðàáàòûâàÿ ñ ïðèìåíåíèåì ìåæäóíàðîä-
íî-ïðàâîâûõ àðãóìåíòîâ ïðàâîâûå ïîçèöèè, íîñÿùèå îáùèé õàðàêòåð 59
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è îáÿçàòåëüíûå äëÿ ñóäîâ, äðóãèõ ãîñóäàðñòâåííûõ îðãàíîâ è äîëæíî-
ñòíûõ ëèö, íà ïðàêòèêå ðåàëèçóåò êîíñòèòóöèîííîå ïîëîæåíèå î ïðè-
íàäëåæíîñòè ìåæäóíàðîäíî-ïðàâîâûõ ïðèíöèïîâ è íîðì ê ðîññèéñêîé
ïðàâîâîé ñèñòåìå. Ïðèäàâàÿ ñâîåìó ðåøåíèþ äîïîëíèòåëüíûé âåñ çà
ñ÷åò ìåæäóíàðîäíîãî ïðàâà, Êîíñòèòóöèîííûé Ñóä äåìîíñòðèðóåò, ÷òî
ñ÷èòàåò ìåæäóíàðîäíîå ïðàâî âàæíûì êðèòåðèåì, êîòîðîìó äîëæíî
ñîîòâåòñòâîâàòü çàêîíîäàòåëüñòâî è ïðàêòèêà ñóäîâ. Íåðåäêî Êîíñòè-
òóöèîííûé Ñóä äàåò ïîäñêàçêè çàêîíîäàòåëþ, ñóäàì, ãðàæäàíàì â îò-
íîøåíèè ïðèìåíåíèÿ ìåæäóíàðîäíîãî ïðàâà ïðè ñîâåðøåíñòâîâàíèè
çàêîíîäàòåëüñòâà, ðåøåíèè äåë, îòñòàèâàíèè ñîáñòâåííûõ ïðàâ.

Êîíñòèòóöèÿ ÐÔ íå îïðåäåëÿåò ïîíÿòèÿ «îáùåïðèçíàííûå ïðèíöèïû
è íîðìû ìåæäóíàðîäíîãî ïðàâà», íå óêàçûâàåò èñòî÷íèêîâ òàêèõ
ïðèíöèïîâ è íîðì, íå ïðåäîñòàâëÿåò ñðåäñòâ è ìåòîäîâ äëÿ èõ âûÿâ-
ëåíèÿ è óñòàíîâëåíèÿ èõ ñîäåðæàíèÿ. Òàêàÿ íåäîñêàçàííîñòü Êîíñòè-
òóöèè ÐÔ â îòíîøåíèè ñïîñîáîâ óñòàíîâëåíèÿ îáùåïðèçíàííûõ
ïðèíöèïîâ è íîðì ìåæäóíàðîäíîãî ïðàâà áûëà â ñâîå âðåìÿ îò÷àñòè
âîñïîëíåíà Âåðõîâíûì Ñóäîì, ïîääåðæàííûì Êîíñòèòóöèîííûì Ñó-
äîì. Ïî ìíåíèþ äâóõ âûñøèõ ðîññèéñêèõ ñóäåáíûõ îðãàíîâ, èñòî÷íè-
êîì çàêðåïëåíèÿ îáùåïðèçíàííûõ ïðèíöèïîâ è íîðì ìåæäóíàðîäíî-
ãî ïðàâà äëÿ öåëåé èõ ïðèìåíåíèÿ ñóäàìè ÿâëÿþòñÿ «ìåæäóíàðîäíûå
ïàêòû, êîíâåíöèè è èíûå äîêóìåíòû» èëè «ìåæäóíàðîäíûå àêòû».

Ñêàçàííîå íå îçíà÷àåò, ÷òî îáùåïðèçíàííûì ïðèíöèïàì è íîðìàì
ìåæäóíàðîäíîãî ïðàâà, íå çàêðåïëåííûì â óêàçàííûõ èñòî÷íèêàõ, çà-
êðûò ïóòü â ðîññèéñêóþ ïðàâîâóþ ñèñòåìó, ïðîñòî îíè íå áóäóò èìåòü
ïðèîðèòåòà ïåðåä ïðàâèëàìè íàöèîíàëüíîãî çàêîíà, êàêèì îáëàäàåò
ìåæäóíàðîäíûé äîãîâîð Ðîññèéñêîé Ôåäåðàöèè.

Êîíñòèòóöèÿ ÐÔ íå ïðåäóñìàòðèâàåò ïîëíîé ïîä÷èíåííîñòè ðîññèé-
ñêîãî çàêîíà âåðõîâåíñòâó þðèäè÷åñêîé ñèëû ìåæäóíàðîäíîãî äîãî-
âîðà. Íå ñîîòâåòñòâóþùèå äîãîâîðó ïîëîæåíèÿ íàöèîíàëüíîãî çàêî-
íà, ïîëíîñòüþ ñîõðàíÿÿ ñâîþ ïðàâîâóþ ñèëó, ëèøü íå ïðèìåíÿþòñÿ â
êîíêðåòíîì äåëå. Èíûìè ñëîâàìè, äîãîâîð íå îòìåíÿåò íàöèîíàëüíûé
çàêîí, îí èìååò ïðèîðèòåò íàä íîðìîé çàêîíà â ñôåðå ïðèìåíåíèÿ.
Ñêàæó áîëåå: íà ìîé ëè÷íûé âçãëÿä, ïðèîðèòåòíîñòü ïðèìåíåíèÿ ìå-
æäóíàðîäíîãî äîãîâîðà, äîïóñêàþùåãî óìåíüøåíèå ïðàâ è ñâîáîä ÷å-
ëîâåêà è ãðàæäàíèíà ïî ñðàâíåíèþ ñ òåìè, êîòîðûå ïðåäîñòàâëÿåò íà-
öèîíàëüíûé çàêîí, ìîæåò áûòü ïîñòàâëåíà ïîä ñîìíåíèå.

Êîíñòèòóöèÿ ÐÔ óñòàíàâëèâàåò äîñòàòî÷íî æåñòêèå ðàìêè, â êîòîðûõ ìî-
æåò îñóùåñòâëÿòüñÿ íîðìà î ïðèîðèòåòå ïðèìåíåíèÿ ìåæäóíàðîäíîãî äî-
ãîâîðà. Â ñëó÷àå êîëëèçèè ìåæäó íîðìàìè äîãîâîðà è Êîíñòèòóöèåé áåç-
óñëîâíûì âåðõîâåíñòâîì áóäåò ïîëüçîâàòüñÿ ïîñëåäíÿÿ. Åñëè æå Êîíñòè-
òóöèîííûé Ñóä âûÿâèò íåñîîòâåòñòâèå Êîíñòèòóöèè íå âñòóïèâøåãî â ñè-
ëó ìåæäóíàðîäíîãî äîãîâîðà, òî îí íå òîëüêî íå îáðåòàåò ïðåèìóùåñòâà
ïî îòíîøåíèþ ê íàöèîíàëüíîìó çàêîíó, íî è íå ïîäëåæèò ïðèìåíåíèþ.
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Â ýòîì ìîæíî óñìîòðåòü íåêîòîðóþ çàùèòíóþ ôóíêöèþ, âûïîëíÿå-
ìóþ Êîíñòèòóöèåé. Ïðàâîâàÿ ñèñòåìà, íàõîäÿùàÿñÿ â ñîñòîÿíèè ñòà-
íîâëåíèÿ, ñìåíèâøàÿ ñèñòåìó, äîëãîå âðåìÿ îñòàâàâøóþñÿ â ñàìîèçî-
ëÿöèè, äîëæíà ïðî÷íî âñòàòü íà íîãè, ÷òîáû ãàðìîíè÷íî è áåç óãðîçû
ãóáèòåëüíîé äåôîðìàöèè âîñïðèíèìàòü íîâûå ìåæäóíàðîäíî-ïðàâî-
âûå âåÿíèÿ, ïóñòü äàæå ñàìûå ïðîãðåññèâíûå.

3. Êàê èçâåñòíî, ñîâðåìåííîå êîíñòèòóöèîííîå óñòðîéñòâî ãîñóäàðñòâ
è ïîëèòè÷åñêîå óñòðîéñòâî ìèðà ïî ñóùåñòâó ñëîæèëîñü ïîñëå ïîäïè-
ñàíèÿ Âåñòôàëüñêèõ äîãîâîðîâ â 1648 ãîäó è îñíîâûâàåòñÿ íà èíñòè-
òóòå ãîñóäàðñòâà â êà÷åñòâå ñâîåé îñíîâíîé ñòðóêòóðíîé åäèíèöû. Îñ-
íîâû ýòîé ñèñòåìû ñîñòàâëÿåò ñóâåðåíèòåò ãîñóäàðñòâà.

Ñîãëàñíî ïðàâîâîé ïîçèöèè, ñôîðìóëèðîâàííîé Êîíñòèòóöèîííûì
Ñóäîì Ðîññèéñêîé Ôåäåðàöèè, ñóâåðåíèòåò Ðîññèéñêîé Ôåäåðàöèè
êàê äåìîêðàòè÷åñêîãî ôåäåðàòèâíîãî ïðàâîâîãî ãîñóäàðñòâà, ðàñïðî-
ñòðàíÿþùèéñÿ íà âñþ åå òåððèòîðèþ, çàêðåïëåí Êîíñòèòóöèåé Ðîñ-
ñèéñêîé Ôåäåðàöèè â êà÷åñòâå îäíîé èç îñíîâ êîíñòèòóöèîííîãî
ñòðîÿ (ñòàòüÿ 4, ÷àñòü 1). Íîñèòåëåì ñóâåðåíèòåòà è åäèíñòâåííûì èñ-
òî÷íèêîì âëàñòè â Ðîññèéñêîé Ôåäåðàöèè, ñîãëàñíî Êîíñòèòóöèè, ÿâ-
ëÿåòñÿ åå ìíîãîíàöèîíàëüíûé íàðîä (ñòàòüÿ 3, ÷àñòü 1), êîòîðûé, ñî-
õðàíÿÿ èñòîðè÷åñêè ñëîæèâøååñÿ ãîñóäàðñòâåííîå åäèíñòâî, èñõîäÿ
èç îáùåïðèçíàííûõ ïðèíöèïîâ ðàâíîïðàâèÿ è ñàìîîïðåäåëåíèÿ íàðî-
äîâ è âîçðîæäàÿ ñóâåðåííóþ ãîñóäàðñòâåííîñòü Ðîññèè, ïðèíÿë Êîí-
ñòèòóöèþ Ðîññèéñêîé Ôåäåðàöèè (ïðåàìáóëà).

Ñóâåðåíèòåò, ïðåäïîëàãàþùèé, ïî ñìûñëó ñòàòåé 3, 4, 5, 67 è 79 Êîí-
ñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè, âåðõîâåíñòâî, íåçàâèñèìîñòü è ñà-
ìîñòîÿòåëüíîñòü ãîñóäàðñòâåííîé âëàñòè, ïîëíîòó çàêîíîäàòåëüíîé,
èñïîëíèòåëüíîé è ñóäåáíîé âëàñòè ãîñóäàðñòâà íà åãî òåððèòîðèè è
íåçàâèñèìîñòü â ìåæäóíàðîäíîì îáùåíèè, ïðåäñòàâëÿåò ñîáîé íåîá-
õîäèìûé êà÷åñòâåííûé ïðèçíàê Ðîññèéñêîé Ôåäåðàöèè êàê ãîñóäàð-
ñòâà, õàðàêòåðèçóþùèé åå êîíñòèòóöèîííî-ïðàâîâîé ñòàòóñ.

Êîíñòèòóöèÿ Ðîññèéñêîé Ôåäåðàöèè íå äîïóñêàåò êàêîãî-ëèáî èíîãî
íîñèòåëÿ ñóâåðåíèòåòà è èñòî÷íèêà âëàñòè, ïîìèìî ìíîãîíàöèîíàëü-
íîãî íàðîäà Ðîññèè, è, ñëåäîâàòåëüíî, íå ïðåäïîëàãàåò êàêîãî-ëèáî
èíîãî ãîñóäàðñòâåííîãî ñóâåðåíèòåòà, ïîìèìî ñóâåðåíèòåòà Ðîññèé-
ñêîé Ôåäåðàöèè. Ñóâåðåíèòåò Ðîññèéñêîé Ôåäåðàöèè, â ñèëó Êîíñòè-
òóöèè, èñêëþ÷àåò ñóùåñòâîâàíèå äâóõ óðîâíåé ñóâåðåííûõ âëàñòåé,
íàõîäÿùèõñÿ â åäèíîé ñèñòåìå ãîñóäàðñòâåííîé âëàñòè, êîòîðûå îáëà-
äàëè áû âåðõîâåíñòâîì è íåçàâèñèìîñòüþ, ò.å. íå äîïóñêàåò ñóâåðåíè-
òåòà íè ðåñïóáëèê, íè èíûõ ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè.

Êîíñòèòóöèÿ ñâÿçûâàåò ñóâåðåíèòåò Ðîññèéñêîé Ôåäåðàöèè, åå êîí-
ñòèòóöèîííî-ïðàâîâîé ñòàòóñ è ïîëíîìî÷èÿ, à òàêæå êîíñòèòóöèîííî-
ïðàâîâîé ñòàòóñ è ïîëíîìî÷èÿ ðåñïóáëèê, íàõîäÿùèõñÿ â ñîñòàâå Ðîñ- 61
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ñèéñêîé Ôåäåðàöèè, íå ñ èõ âîëåèçúÿâëåíèåì â ïîðÿäêå äîãîâîðà, à ñ
âîëåèçúÿâëåíèåì ìíîãîíàöèîíàëüíîãî ðîññèéñêîãî íàðîäà — íîñèòå-
ëÿ è åäèíñòâåííîãî èñòî÷íèêà âëàñòè â Ðîññèéñêîé Ôåäåðàöèè, êîòî-
ðûé, ðåàëèçóÿ ïðèíöèï ðàâíîïðàâèÿ è ñàìîîïðåäåëåíèÿ íàðîäîâ, êîí-
ñòèòóèðîâàë âîçðîæäåííóþ ñóâåðåííóþ ãîñóäàðñòâåííîñòü Ðîññèè
êàê èñòîðè÷åñêè ñëîæèâøååñÿ ãîñóäàðñòâåííîå åäèíñòâî â åå íàñòîÿ-
ùåì ôåäåðàòèâíîì óñòðîéñòâå.

Ñîäåðæàùååñÿ â Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè ðåøåíèå âîïðî-
ñà î ñóâåðåíèòåòå ïðåäîïðåäåëÿåò õàðàêòåð ôåäåðàòèâíîãî óñòðîéñò-
âà, èñòîðè÷åñêè îáóñëîâëåííîãî òåì, ÷òî ñóáúåêòû Ðîññèéñêîé Ôåäå-
ðàöèè íå îáëàäàþò ñóâåðåíèòåòîì, êîòîðûé èçíà÷àëüíî ïðèíàäëåæèò
Ðîññèéñêîé Ôåäåðàöèè â öåëîì. Ïî ñìûñëó ïðåàìáóëû, ñòàòåé 3, 4, 5,
15 (÷àñòü 1), 65 (÷àñòü 1), 66 è 71 (ïóíêò «á») Êîíñòèòóöèè Ðîññèéñêîé
Ôåäåðàöèè â èõ âçàèìîñâÿçè, ðåñïóáëèêè êàê ñóáúåêòû Ðîññèéñêîé
Ôåäåðàöèè íå èìåþò ñòàòóñà ñóâåðåííîãî ãîñóäàðñòâà è ðåøèòü ýòîò
âîïðîñ èíà÷å â ñâîèõ êîíñòèòóöèÿõ îíè íå ìîãóò, à ïîòîìó íå âïðàâå
íàäåëèòü ñåáÿ ñâîéñòâàìè ñóâåðåííîãî ãîñóäàðñòâà, — äàæå ïðè óñëî-
âèè, ÷òî èõ ñóâåðåíèòåò ïðèçíàâàëñÿ áû îãðàíè÷åííûì. 

Ñ òî÷êè çðåíèÿ ðîññèéñêîé Êîíñòèòóöèè åå âåðõîâåíñòâî êàê ïðîÿâ-
ëåíèå ñóâåðåíèòåòà ãîñóäàðñòâà âîâñå íå îñòàâëÿåò íà ïîëíîå óñìîò-
ðåíèå ãîñóäàðñòâà îñóùåñòâëåíèå èì âåðõîâíîé âëàñòè íà ñâîåé òåð-
ðèòîðèè. Ñóâåðåíèòåò ãîñóäàðñòâà îñóùåñòâëÿåòñÿ â ðàìêàõ, óñòàíîâ-
ëåííûõ îáùåïðèçíàííûìè ïðèíöèïàìè è íîðìàìè ìåæäóíàðîäíîãî
ïðàâà è ìåæäóíàðîäíûìè äîãîâîðàìè. Îíè îãðàíè÷èâàþò âîëåèçúÿâ-
ëåíèå è ñâîáîäó äåéñòâèé ãîñóäàðñòâà, ÷òî îòâå÷àåò èíòåðåñàì êàê
ñóáúåêòîâ ìåæäóíàðîäíîãî îáùåíèÿ, òàê è ñóáúåêòîâ, íàõîäÿùèõñÿ
ïîä þðèñäèêöèåé ñàìîãî ñóâåðåíà.

Ñóâåðåííîå ãîñóäàðñòâî íå ìîæåò áûòü ñâÿçàíî ðàç è íàâñåãäà äàííû-
ìè ïðèíöèïàìè è íîðìàìè ìåæäóíàðîäíîãî ïðàâà. Ïðèíöèïû è íîð-
ìû, âêëþ÷àÿ jus cogens, ìîãóò ñî âðåìåíåì èçìåíÿòüñÿ, íàïîëíÿòüñÿ
íîâûì ñîäåðæàíèåì, è äàæå èñ÷åçàòü. Ðîññèéñêàÿ Êîíñòèòóöèÿ çà-
êëþ÷àåò â ñåáå ìåõàíèçì, ïîçâîëÿþùèé ââîäèòü â îòå÷åñòâåííóþ ïðà-
âîâóþ ñèñòåìó íîâûå ïðèíöèïû è íîðìû, ðàâíî êàê è ìåæäóíàðîäíûå
äîãîâîðû ïî ìåðå èõ âîçíèêíîâåíèÿ, à òàêæå îáíîâëÿòü ñóùåñòâóþ-
ùèå - ïî ìåðå èõ ðàçâèòèÿ.

Ìíå óæå ïðèõîäèëîñü âûñêàçûâàòüñÿ î òîì, ÷òî Âåñòôàëüñêàÿ ñèñòå-
ìà íûíå íå ïðîñòî ñòàâèòñÿ ïîä ñîìíåíèå, íî ïîäâåðãàåòñÿ ïëàíîìåð-
íîìó ðàçðóøèòåëüíîìó âîçäåéñòâèþ. Îäíî íàïðàâëåíèå àòàê íà íåå
ñâÿçàíî ñ ïðîòèâîïîñòàâëåíèåì ïðàâ ÷åëîâåêà è ïðàâà íàðîäà íà ñà-
ìîîïðåäåëåíèå ïðèíöèïàì ãîñóäàðñòâåííîãî ñóâåðåíèòåòà è òåððèòî-
ðèàëüíîé öåëîñòíîñòè. Âòîðîå - ñ îáâèíåíèåì íàöèîíàëüíûõ ãîñó-
äàðñòâ â íåñïîñîáíîñòè îáåñïå÷èòü ýôôåêòèâíîå óïðàâëåíèå â óñëî-
âèÿõ ãëîáàëèçàöèè. Êàê íè ñòðàííî ýòî ïðîçâó÷èò â êðóãó þðèñòîâ,
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èíñòðóìåíòîì ýòèõ àòàê ïîðîé ÿâëÿþòñÿ è ìåæäóíàðîäíûå ñîãëàøå-
íèÿ, â ðàìêàõ êîòîðûõ çíà÷èòåëüíûå îáúåìû ïðàâ, ïðèñóùèõ ñóâåðåí-
íîìó ãîñóäàðñòâó, äåëåãèðóþòñÿ íàäíàöèîíàëüíûì îðãàíàì èëè ÷àñòÿì
ãîñóäàðñòâà.

Íàäî ñêàçàòü, ÷òî è ÎÎÍ ðàçðûâàåòñÿ ìåæäó æåñòêîé âåñòôàëüñêîé èí-
òåðïðåòàöèåé ãîñóäàðñòâåííîãî ñóâåðåíèòåòà è âîçðàñòàþùèì âëèÿíè-
åì ìåæäóíàðîäíîãî ãóìàíèòàðíîãî ïðàâà è ïðàâ ÷åëîâåêà, êîòîðûå îã-
ðàíè÷èâàþò âëàñòü ãîñóäàðñòâåííûõ ëèäåðîâ íàä ãðàæäàíàìè èõ ñòðàí. 

Âñå ýòî - î÷åíü íåîäíîçíà÷íàÿ òåíäåíöèÿ. Îíà ìîæåò áûòü îïàñíà ïîòî-
ìó, ÷òî â íåé êîíêðåòíûå ïîëèòè÷åñêèå ïîíÿòèÿ ãîñóäàðñòâ è ãðàíèö âû-
òåñíÿþòñÿ þðèäè÷åñêè íåîïðåäåëåííûìè, íå èìåþùèìè îïîðû íè â êà-
êîì ïðàâå, ãåîãðàôè÷åñêèìè è ñîöèàëüíî-ýêîíîìè÷åñêèìè òåðìèíàìè. 

Î÷åâèäíî, ÷òî âñå ìû óæå íåîáðàòèìî âòÿíóòû â ïðîöåññ «ãëîáàëèçà-
öèè», è íàì íåîáõîäèìî íå âûïàñòü èç ãëîáàëüíîãî ìèðà, íî óïðî÷èòü
óñòàíîâèâøèåñÿ ñ íèì âçàèìîâûãîäíûå îòíîøåíèÿ îòêðûòîñòè. Íî
ïðè ýòîì íóæíî òî÷íî ïîíèìàòü ñâÿçàííûé ñ îòêðûòîñòüþ ðèñê. Ðèñê
ðàñòâîðèòüñÿ â ýòîì äàëåêî åùå íå îïðåäåëèâøåìñÿ ìèðå. Ðèñê âî-
áðàòü â ñåáÿ è âîñïðîèçâåñòè íà ñîáñòâåííîé òåððèòîðèè íàñòóïàþ-
ùèé íà ìèðîâóþ ïîëèòè÷åñêóþ ñèñòåìû íåïðàâîâîé õàîñ.

È ïîòîìó èìåííî ñåé÷àñ îò ñîîáùåñòâ ñïåöèàëèñòîâ ïî ìåæäóíàðîä-
íîìó è êîíñòèòóöèîííîìó ïðàâó òðåáóåòñÿ îáúåäèíåíèå óñèëèé äëÿ
ïðîâåäåíèÿ âñåîáúåìëþùåãî àíàëèçà ñîâðåìåííîãî ñîäåðæàíèÿ ñóâå-
ðåíèòåòà ãîñóäàðñòâà. Òàêîé àíàëèç äîëæåí ïðåäåëüíî ó÷èòûâàòü âñå
èìïåðàòèâû ëèáåðàëüíîé äåìîêðàòèè è îäíîâðåìåííî îáåñïå÷èâàòü
ó÷åò âñåõ êîìïîíåíòîâ ñèëüíîé è ïðàâîâîé - èìåííî ïðàâîâîé - âëà-
ñòè. Èìåííî ñåé÷àñ îò ýòîãî â âûñîêîé ñòåïåíè çàâèñèò ñîõðàíåíèå è
óêðåïëåíèå ñóáúåêòíîñòè ñóâåðåííûõ ãîñóäàðñòâ âî âñåõ åå èçìåðåíè-
ÿõ - ïîëèòè÷åñêîì, ýêîíîìè÷åñêîì, ñîöèàëüíîì.

SUMMARY

For over a decade Russia has had the Constitution of 1993 which established a
basis for a democratic system of real constitutionalism. There is a point of view
according to which the constitutional democracy is not a result but a perspective
objective of development. Nevertheless, we have a good reason to say that the
foundation of a democratic constitutional order has been laid down. And it is
important to take into consideration that we have started this process much later
than other countries. We have been building the foundation of a unified federated
state in conditions of the explosive centrifugal tendencies caused by the conse-
quences of the dissolution of the Soviet Union. And this most dangerous tenden-
cy, which could destroy the solid Russian statehood, has largely been overcome. 63
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It was possible to bring to rest the process of dissolution of the state solely
through reliance on the current Constitution. Therefore the grand challenge of
the Constitutional Court is to ensure its stability, to strengthen and develop the
constitutional control over bodies and institutions of public authority.
Constitutional justice in the countries where it exists has been formed and
developing under the influence of the specific, sometimes unique conditions.
One cannot but admit that it has some common features as well as similar rais-
ing tasks.
Recognizing the merits of the USA justice that gave birth to the constitutional
control institute in 1803, we may agree that it is a second half of 20th century that
became the period of growth of constitutional justice. The end of second millen-
nium for many states, especially the European ones, was also marked by a rapid
process of democratization and release from totalitarian heritage. 
For those states constitutional control became a necessary element of a democrat-
ic system of power and an indispensable institution intended for human rights
protection. It is possible to say that almost all new democracies have accepted one
or another model of judicial constitutional control. And this is a considerable step
made by humanity towards democracy, that is a necessary feature of the modern
global political, economic and social processes.
The recent years have shown that in our country the decision taken in 1991 to
establish the Constitutional Court as a new institution in Russia was really right
and well-grounded. 
Our common experience has proved as well that constitutional justice has
emerged in the difficult conditions. It is not easy to work out at once an optimal
model of constitutional justice, it is not easy to create the optimal working con-
ditions for our courts. An example of the countries which that have not totally
overcome survivals of the recent totalitarian past shows that some public figures
are not able to accept a crucial active role of a constitutional justice body. Quite
a number of officials in legislature, executive and even judiciary can in no way
to get used to resolving legal problems taking into consideration legal positions
of the Constitutional Court, not only normative acts. By virtue of its decisions
the Constitutional Court not only offers the interpretation of the Constitution but
often indicates the proper interpretation of laws hence the way they are to be
applied so that they would comply with the constitutional provisions.
The notion of a social state implies conducting social policy recognizing that
each member of the society is entitled to the right to a standard of living  which
is necessary for maintaining health and welfare both for him or her and his or
her family, when he or she is employed, and also in case of unemployment,
illness, physical inability, old age, widowhood.

Data obtained through the sociological research proves that one fifth of the pop-
ulation of Russia survives on the poverty line. This is a sensitive issue not only
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for those groups of the population, which ended up on that “poverty line”, but also
for considerable numbers of Russians, who by their own estimates belong to
middle class, but are forced, nevertheless, to apply huge efforts to maintain a
more or less acceptable standard of living.
The problem has become quite acute by the end of 2004, when the new legisla-
tion on monetization of social benefits has begun to be applied.
Russians tend to prioritize the need to overcome poverty and to achieve the rise
in the living standards over the task of achieving the economic production
growth although that both are interconnected. Nevertheless, a successful reform
in the social sphere, including a comprehensive reform of the system of wages,
remains a prerequisite to solution of the poverty problem.
The principle of the “social state” may and ought to be ensured through a legal
way, including by adopting legislative restraints on conducting such socio-
economic reforms that violate the constitutional rights and freedoms of citizens.
Law should take over when the socio-economic effects have been calculated,
when the forecast of consequences of those or other changes will not lead to
increased inequality, but rather to its appreciable (that is, appreciable for com-
mon citizens) reduction. The issue of law and social justice, as the main princi-
ples of legal transformation of the Russian society, in economic sphere, too,
appears by a problem, which will have to be solved through the complex and not
forthright compromises and consecutive approaches.
A ponderable role belongs in this respect to the Constitutional Court, which con-
trols the constitutional precision and specificity of the legal norms, which under-
lie the respective decisions of law-applying bodies, including courts. That is a
prerequisite to be met so that the participants of respective legal relationships
could reasonably anticipate the consequences of their behavior and be assured
of permanence of their officially recognized status, of acquired rights, effec-
tiveness of their state protection.
In this area of its activity as well as in the others the Constitutional Court of
Russia always turns to the world legal experience. The Court has in its disposi-
tion an effective instrument - the constitutional provision stipulating that “uni-
versally recognized principles and norms of international law as well as inter-
national treaties of the Russian Federation shall be an integral part of its legal
system. If an international agreement of the Russian Federation establishes
rules which differ from those stipulated by law, then the rules of an internation-
al agreement shall apply”.
From the very outset the Constitutional Court leaned on the generally recog-
nized principles and norms of international law applying them as a standard
according to which human and citizen’s rights and freedoms enshrined in the
Constitution are exercised in the state. The Constitutional Court not merely
appeals to international legal argumentation as an additional reason in support 65
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of its legal positions, but uses it both for interpretation of the sense and mean-
ing of the constitutional text and to disclose the constitutional legal sense of
the provision under review.
The Constitutional Court works out its legal positions applying international
law arguments. Through these positions that are of common effect and are
mandatory for courts, other state bodies and officials, the Constitutional Court exe-
cutes the constitutional regulation of integration of international legal princi-
ples and norms into the Russian legal system. Adding weight to its decisions
by means of international legal arguments the Constitutional Court underlines
the high importance of international law as a criterion that ought to be met by
legislation and legal practice. Sometimes the Constitutional Court suggests to
law-makers, courts, citizens how to apply international law principles in order
to improve legislation, decision-making, protection of rights and freedoms. 
The Constitution does not provide for an absolute subordination of the Russian law
to international law. The national law provisions which are inconsistent with an
international treaty do not lose their legal force, but are not to be applied in a par-
ticular case. 
The preconditions of action of the Constitution norm setting out an international
treaty priority are strictly determined by the Constitution itself. In case of any con-
flict between treaty provisions and those of the Constitution the latter would have
an unconditional priority. Should the Constitutional Court establish an incompat-
ibility between an international treaty and the Constitution, not only would the
former not enjoy priority over a domestic law, but it not be applied at all.
This may be considered as a protective function of the Constitution. A develop-
ing legal system that replaced a system that had kept itself in isolation for a long
period of time, needs time to mature to harmoniously accept new international
legal trends in full measure and without a threat of deformation, even if these
are the most progressive trends. 
According to legal positions formulated by the Constitutional Court, the sover-
eignty of Russian Federation as a democratic federative law-governed state that
covers all of its territory, is ensured by the Constitution of the Russian
Federation as one of the fundamentals of its constitutional order (article 4 (1)).
The bearer of the sovereignty and sole source of power in the Russian
Federation, according to the Constitution of the Russian Federation, is her
multinational people (article 3 (1)), who, by preserving the historically estab-
lished state unity and proceeding from universally acknowledged principles of
equality and self-determination of peoples, has adopted the Constitution of the
Russian Federation (Preamble).
The sovereignty that according to the meaning of articles 3, 4, 5, 67 and 79 of
the Constitution of the Russian Federation, provides for the supremacy, inde-
pendence and autonomy of the state power, full legislative, executive and judi-
cial power of the state in its territory and the independence in the international
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intercourse, represents the essential qualitative feature of the Russian
Federation as a state characterizing its constitutional-legal status.
The solution of the problem of sovereignty that is offered by the Constitution of
the Russian Federation predetermines the nature of the federative composition
that is historically predetermined as envisaging the sovereignty of the Russian
Federation as a whole, rather than that of its constituent entities. By virtue of
the interconnected provisions of the Constitution (Preamble, articles 3, 4, 5,
15(1), 65(1), 66 and 71(b)) republics as the subjects of the Federation are not
the bearers of the sovereign state status and are not entitled to provide for this
right in their constitutions and to endow themselves with the features of the sov-
ereign state, even if such sovereignty has been considered as restricted. 
The supremacy of the Russian Constitution as a feature of state sovereignty
should not be understood as an absolute discretion for the state to exercise the
supreme power at its territory. State sovereignty is limited by universally recog-
nized principles and norms of international law which restrict the will and free-
dom of action of a state, and such restriction meets the interests of both the sub-
jects of international intercourse and those under the jurisdiction of a sovereign.
That is the reason for communities of international and constitutional law spe-
cialists to consolidate their efforts in a way to analyze in detail a contemporary
notion of state sovereignty. This analysis should include all the liberal democ-
racy imperatives and take into consideration elements of strong and law-based
- especially law-based - powers. It is now the main condition of conservation
and consolidation of sovereign state status in all its dimensions - political, eco-
nomic and social as well. 
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THE REVIEW OF THE REFORM LEGISLATION
IN PROCEEDINGS BEFORE THE

CONSTITUTIONAL COURT OF THE 
SLOVAK REPUBLIC

JÁN MAZÁK
President of the 

Constitutional Court of the Slovak Republic

I.
The Act on the Constitutional Court (Act No. 38/1993 Coll. in its valid version)
specifies who is authorized to initiate proceedings on the conformity of legal
regulations: the cited provision includes only subjects defined in Art 130 (1 a) - e)
of the Constitution. The Constitutional Court commences proceedings if the
motion is submitted by:
a) At least one-fifth of all Members of Parliament,
b) The President of the Slovak Republic, 
c) The Government of the Slovak Republic,
d) A court,
e) The Attorney General.
Private persons have no legitimation on submitting an application concerning
the conformity between ordinary law and the Constitution or international
treaties or agreements.
In my presentation I will focus only on the capacity of a group of Members of
Parliament asking the Constitutional court whether a particular piece of ordi-
nary law is, or is not in compliance with the Constitution, or international
treaties or agreements.

II.
The right of group of Members of Parliament to submit an application on the
conformity between ordinary law and the Constitution should be used for a par-
liamentary minority or opposition political parties or movements. Through this
legitimation the opposition has got the opportunity to participate in the legisla-
tive process despite the fact that inside the Parliament it was not able to uphold
its ideas during the law-making process. However, it is valid, provided the
coalition has the majority in the Parliament and the Government is not a so
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called minority government. This allows the opposition of being, although after
passing a law in question, a part of the relevant political power deciding on the
quality and quantity of legal norms passed by the Parliament. A submission on
the compliance between ordinary law (its part or a particular provision) trans-
fers the political conflict from the Parliament to the proceedings before the
Constitutional Court where the opposition can act relatively independently from
the opinion and the power of the majority votes. 
Usually, the opposition brings an application on the conformity between the law
and the Constitution to the Constitutional Court mainly in the situations in
which it has failed to oppose the reform legislation, or to persuade the majority
within the Parliament on its amendments to the draft legislation. During the
short history of the constitutional judiciary in Slovakia, notably in the first term
of the Constitutional Court (1993-2000), the political minority inside the
Parliament used the capacity to transmit the political struggle from the parlia-
mentary scene to the Constitutional Court because of unwillingness of the
majority to accept some of the elementary principles of the Rule of law.  
Hence the Constitutional Court had to decide on non-conformity between several
ordinary laws and the Constitution which involved the reforms of legal order or
economic order including social tasks, the new system of the health care and
pensions.  There are some examples of these landmark decisions. 

III.
In its first term (1993-2000) the Constitutional Court stipulated that the
Parliament had no capacity to annul the decisions on the privatisation passed
by the former Government. At the same time it decided that the Parliament
couldn’t substitute the competences belonging to the Government and judici-
ary (see case PL. ÚS 16/95).  In its finding regarding the possibility to create
investigatory committees within the Parliament the Constitutional Court
stressed that such committees were in contrary with the position of the
National Council because creating them it would mean the overrun its consti-
tutional competence. Such a procedure of the Parliament would be in contrary
with the rule of law and the division of powers including the system of checks
and balances  (case PL. ÚS 29/95). 

IV.
In the second term of office of the Constitutional Court during which several
reforms took place mainly in medical care, education and social sphere various
submissions have been filed on commencement of proceedings on conformity
of laws introducing these reforms to the legal order. As a typical representative
of the Constitutional Court decisions could be presented the delicate issue of ren-
dering payable the medical services not connected with the medical care. The 69
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second example could be the issue of the discrimination of students in relation
to performing some works.  
1. The Constitutional Court decision on the constitutionality of the fees connected
with providing medical care (PL. ÚS 38/03) was initiated in 2003 by the group of
oppositional and independent Members of the Parliament. The Constitutional
Court arrived at conclusions that introducing fees on services in medical care
contradicts to the Article 40 of the Constitution. 
According to Art. 40 of the Constitution everyone shall have the right to protec-
tion of his or her health.  The citizens shall have the right to free health care and
medical equipment for disabilities on the basis of medical insurance under the
terms to be laid down by a law.
Under the Constitutional Court opinion the legislator has kept the regulation of
the conditions of providing free medical care on the basis of the medical insur-
ance to the law. The legislator has reduced the extent of the provided medical
care, however, pursuant to the Constitutional Court opinion, it has done it in an
unconstitutional way.The Constitutional Court said: „The Constitution provides
space for rendering payable of some parts of the provided medical care which
oversteps the extent and content of the medical care provided under medical
insurance. It involves also some operations and activities which, although
closely connected with the medical care provided under medical insurance,
however, they do not make its immediate component part. “ Thus the
Constitution guarantees only the right to free medical care provided on the basis
of the medical insurance while the law can empower to regulation of the condi-
tions of providing medical care, i.e. to real implementation of the content of this
fundamental right. 
From the above standpoint of the Court it follows that the specific conditions
(extent, content) of providing free medical care on the basis of the medical
insurance depends on the majority of the Parliament. The reasoning of the deci-
sion at the same time shows that the legislator’s considerations are limited by
(potential) review of the Constitutional Court. This Court reviews whether the
legislator has not created real obstacles to the citizens´ access to their funda-
mental right, or whether the paid medical services can be separable from the
medical care provided free of charge. 
2. After the adoption of the new Labour Code (2001) the Constitutional Court
has decided (case PL. ÚS 10/02) on the compliance between the provision
enabling students to have a part-time job, or to be a team worker and the con-
stitutional principle of equality that according to the group of Members of
Parliament has been breached in favour of students in comparison with others. 
Under the Constitutional Court opinion the criterion of proportionality relates
to regulations which give preference to certain group of citizens. The
Constitutional Court claimed that a legal regulation giving preference to a cer-
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tain group of persons following from its characteristic as such couldn’t be con-
sidered a regulation which violates the principle of equality. The legislator has
to consider whether there is a reason for preferring some groups, what is the
aim of preference, and whether there is a proportional relation between this aim
and the preference stipulated in the law. The Constitutional Court expressed its
opinion that in the field of economic, social, cultural and minority rights such
preferences in the limits of proportionality are acceptable, and sometimes also
necessary in order to remove natural inequalities between different groups of
people. It is proved in our Constitution also which in case of some fundamen-
tal rights directly presupposes preference of some groups of natural persons
(women, juveniles, handicapped) and gives a constitutional basis to such pref-
erence. Finally the Constitutional Court arrived at conclusion that preferring
certain groups of natural persons against some other natural persons in form of
special legal regulation because of their specific, often disadvantageous charac-
teristics is not a discrimination of the other natural persons, but contrariwise it
is a guarantee of the constitutional principle of equality.  The Constitutional
Court presented this way its vision and limits of the endeavour at so called real,
it is to say, not only formal equality. 

V.
The above and some other similar cases were however criticized. It must be said
that the Constitutional Court in its proceedings on conformity of legal regula-
tions considered to be the „treasure“ of its competencies has concentrated on the
interpretation of the Constitution. The only evaluative criterion was finally
whether the challenged law, its part, or different provisions were in conformity
with the marked provisions of the Constitution of the Slovak Republic. The
above statement has been proved not only through the statistics showing that the
Constitutional Court has cancelled some reform enactments while some others
were kept as a part of the valid legal order, but also through the fact that besides
some angry statements heard from some politicians there were no serious oppo-
nents-specialists in Slovakia in relation to the Constitutional Court findings ren-
dered in cases of the mentioned reform laws. This is a clear proof that the pro-
ceedings on the conformity of legal regulations have achieved their goal regard-
less of the fact whether they referred to the reform laws or some other enact-
ments passed in the Slovak Republic.
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ÐÅÇÞÌÅ

Â Ïàðëàìåíòå ïàðëàìåíòñêîå ìåíüøèíñòâî, îïïîçèöèÿ, ïîëèòè÷åñêèå
äâèæåíèÿ èìåþò ïðàâî îáðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä ïî âîïðî-
ñó ñîîòâåòñòâèÿ äåéñòâóþùåãî çàêîíà Êîíñòèòóöèè. Áëàãîäàðÿ ýòîìó
çàêîíó îïïîçèöèÿ ïðèîáðåëà ïðàâî ó÷àñòâîâàòü â çàêîíîäàòåëüíîì
ïðîöåññå, íåñìîòðÿ  íà òî, ÷òî â Ïàðëàìåíòå èõ ìíåíèÿ íå ïîëó÷èëè
îäîáðåíèÿ.

Íà ïðîòÿæåíèè íåäîëãîâîãî ñóùåñòâîâàíèÿ êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ Ñëîâàêèè  â ïåðèîä ïåðâîãî ñðîêà Êîíñòèòóöèîííîãî Ñóäà
(1993-2000) ïàðëàìåíòñêîå ìåíüøèíñòâî èñïîëüçîâàëî ýòó âîçìîæ-
íîñòü äëÿ ïåðåíîñà ïîëèòè÷åñêîé áîðüáû èç Ïàðëàìåíòà â Êîíñòèòó-
öèîííûé Ñóä, òàê êàê áîëüøèíñòâî íå æåëàëî ïðèçíàòü ïðèíöèï âåð-
õîâåíñòâà çàêîíà. 

Â òå÷åíèå ïåðâîãî ñðîêà (1993-2000) Êîíñòèòóöèîííûé Ñóä óñòàíîâèë,
÷òî Ïàðëàìåíò íå èìååò ïðàâà àííóëèðîâàòü ðåøåíèå î ïðèâàòèçàöèè,
ïðèíÿòîå ïðåäûäóùèì Ïðàâèòåëüñòâîì. Â òî æå âðåìÿ Ñóä ðåøèë, ÷òî
íå ìîæåò âçÿòü íà ñåáÿ îáÿçàííîñòè Ïðàâèòåëüñòâà è ñóäåáíîé âëàñòè.
Â ñâîèõ ïîçèöèÿõ îòíîñèòåëüíî âîçìîæíîñòè ñîçäàíèÿ ïàðëàìåíòñêîé
Êîìèññèè ïî ðàññëåäîâàíèþ Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî òà-
êèå Êîìèññèè ìîãóò ïðîòèâîðå÷èòü ïîçèöèÿì Íàöèîíàëüíîãî Ñîâåòà,
ïîòîìó ÷òî èõ ñîçäàíèå îçíà÷àëî áû ïðåâûøåíèå êîíñòèòóöèîííûõ
ïîëíîìî÷èé. Òàêàÿ ïðîöåäóðà ïðîòèâîðå÷èò ïðèíöèïó âåðõîâåíñòâà
ïðàâà è ðàçäåëåíèþ âëàñòåé, âêëþ÷àþøèì ñèñòåìó ñäåðæåê è ïðîòè-
âîâåñîâ. 

Â ïåðèîä âòîðîãî ñðîêà Êîíñòèòóöèîííîãî Ñóäà, êîãäà áûëè ïðèíÿòû
íåêîòîðûå ðåøåíèå îòíîñèòåëüíî ðåôîðì çäðàâîîõðàíåíèÿ, îáðàçîâà-
íèÿ è ñîöèàëüíîé ñôåðû íà÷àëîñü ðàññìîòðåíèå äåë î ñîîòâåòñòâèè
ðåôîðì Êîíñòèòóöèè. Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ìîãóò ñòàòü
ïðåäìåòîì îáñóæäåíèé, òàê êàê, ïëàòíûå ìåäèöèíñêèå óñëóãè íå ñâÿ-
çàíû ñ ïðåäîñòàâëÿåìûì íàñåëåíèþ ìåäèöèíñêèì îáñëóæèâàíèåì. 
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ÇÍÀ×ÅÍÈÅ ÏÐÅÖÅÄÅÍÒÍÎÃÎ ÏÐÀÂÀ 
ÅÂÐÎÏÅÉÑÊÎÃÎ ÑÓÄÀ 

ÏÎ ÏÐÀÂÀÌ ×ÅËÎÂÅÊÀ ÄËß 
ÍÀÖÈÎÍÀËÜÍÎÃÎ ÏÐÀÂÀ

ÄÄÆÆÎÎÍÍÈÈ ÕÕÅÅÖÖÓÓÐÐÈÈÀÀÍÍÈÈ
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ãðóçèè

Óâàæàåìûé Ïðåäñåäàòåëü!

Óâàæàåìûå êîëëåãè!

Ïðåæäå âñåãî ÿ áëàãîäàðþ Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Àðìå-
íèÿ çà îðãàíèçàöèþ ýòîé êîíôåðåíöèè, ïîñâÿùåííîé 10-ëåòèþ ïðèíÿ-
òèÿ Êîíñòèòóöèè Ðåñïóáëèêè Àðìåíèÿ è ôîðìèðîâàíèþ Êîíñòèòóöè-
îííîãî Ñóäà. Ïîçäðàâëÿåì âåñü ñîñòàâ Êîíñòèòóöèîííîãî Ñóäà ñ ýòèì
þáèëååì, æåëàåì äàëüíåéøèõ óñïåõîâ è íàäååìñÿ, ÷òî ñîòðóäíè÷åñò-
âî ìåæäó êîíñòèòóöèîííûìè ñóäàìè íàøèõ ãîñóäàðñòâ áóäåò è âïðåäü
èíòåðåñíûì è ïëîäîòâîðíûì.

Â ìîåì äîêëàäå ÿ çàòðîíó ðîëü ïðåöåäåíòíîãî ïðàâà Åâðîïåéñêîãî ñó-
äà ïî ïðàâàì ÷åëîâåêà â íàöèîíàëüíîì ïðàâå, à òàêæå ôîðìû, îñíîâà-
íèÿ è çíà÷åíèå åãî ïðèìåíåíèÿ ñóäàìè è, â îñîáåííîñòè, Êîíñòèòóöè-
îííûì Ñóäîì Ãðóçèè.

Ñòðàñáóðãñêèé ñóä ïî ïðàâàì ÷åëîâåêà - îñíîâíîé è öåíòðàëüíûé îðãàí
â ñèñòåìå Åâðîêîíâåíöèè. Äåéñòâèòåëüíî, Åâðîïåéñêàÿ êîíâåíöèÿ î çà-
ùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä âîçëàãàåò îáÿçàòåëüñòâî ïî èñ-
ïîëíåíèþ ðåøåíèé ñóäà òîëüêî íà ãîñóäàðñòâà - ó÷àñòíèêè ïðîöåññà,
íåçàâèñèìî îò ýòîãî îíà óñòàíàâëèâàåò òå îáùèå ïðàâîâûå ñòàíäàðòû,
êîòîðûå  â äàëüíåéøåì  îñóùåñòâëÿþòñÿ ïîñðåäñòâîì ïðàâîâûõ ñèñòåì
äîãîâàðèâàþùèõñÿ ãîñóäàðñòâ. Óêàçàííûå ñòàíäàðòû îêàçûâàþò äîñòà-
òî÷íî ñèëüíîå âëèÿíèå íà ôîðìèðîâàíèå íàöèîíàëüíîãî ïðàâà è ñóäåá-
íîé ïðàêòèêè. Ýòèì îáóñëîâëåíî òî, ÷òî ñ òå÷åíèåì âðåìåíè Åâðîïåé-
ñêèé ñóä ïî ïðàâàì ÷åëîâåêà ÷åðåç ñâîþ ïðàêòèêó ñòàë âåñüìà òåñíî
ñâÿçàí ñ ïðàâîâûìè ñèñòåìàìè ãîñóäàðñòâ - ÷ëåíîâ Ñîâåòà Åâðîïû.

Íåîáõîäèìî îòìåòèòü, ÷òî Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà ðàñ-
ñìàòðèâàåò âûñøèå íàöèîíàëüíûå ñóäû â êà÷åñòâå çíà÷èòåëüíîãî ìå-
õàíèçìà çàùèòû ïðàâ ÷åëîâåêà. Åùå â ñâîèõ ïåðâûõ ðåøåíèÿõ ñóä
ïðèçíàë ò.í. ñóáñèäèàðíûé õàðàêòåð êîíâåíöèîííîé ñèñòåìû çàùèòû
ïðàâ ÷åëîâåêà. Cóáñèäèàðíîñòü êîíâåíöèîííîãî ìåõàíèçìà çàùèòû
ïðàâ ÷åëîâåêà îçíà÷àåò, ÷òî çàùèòà ïðåäóñìîòðåííûõ Êîíâåíöèåé
ïðàâ íà÷èíàåòñÿ íà âíóòðèãîñóäàðñòâåííîì - íàöèîíàëüíîì óðîâíå. 73
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Ïîýòîìó Ñòðàñáóðãñêèé ñóä ïî äåëó Èðëàíäèÿ ïðîòèâ Ñîåäèíåííîãî
Êîðîëåâñòâà îòìåòèë, ÷òî ïðèçíàíèå Åâðîêîíâåíöèè ÷àñòüþ íàöèî-
íàëüíîãî çàêîíîäàòåëüñòâà - îñîáåííî ýôôåêòèâíîå ñðåäñòâî âûïîë-
íåíèÿ âûòåêàþùèõ èç Êîíâåíöèè îáÿçàòåëüñòâ.

Ãîñóäàðñòâà-ó÷àñòíèêè â ðàçëè÷íûõ ôîðìàõ ïðèçíàëè Êîíâåíöèþ ÷à-
ñòüþ íàöèîíàëüíîãî çàêîíîäàòåëüñòâà. Íåêîòîðûå èç íèõ, ñîîòâåòñòâóþ-
ùèì çàêîíîäàòåëüíûì àêòîì, à íåêîòîðûå - ñóäåáíîé ïðàêòèêîé. Ïîäîá-
íî äðóãèì åâðîïåéñêèì ãîñóäàðñòâàì, Ãðóçèÿ òîæå ïðèçíàëà Êîíâåíöèþ
÷àñòüþ ñâîåãî çàêîíîäàòåëüñòâà. Îòñþäà ñëåäóåò, ÷òî ëþáîå ôèçè÷åñêîå
èëè þðèäè÷åñêîå ëèöî, âûñòóïàÿ ïåðåä ãðóçèíñêèìè ñóäàìè èëè àäìè-
íèñòðàòèâíûìè îðãàíàìè, ìîæåò îïèðàòüñÿ íà ïîëîæåíèÿ Åâðîêîíâåí-
öèè è íà èõ îñíîâàíèè äîêàçûâàòü íàðóøåíèå ñîáñòâåííûõ ïðàâ.

Çäåñü æå íåîáõîäèìî îòìåòèòü, ÷òî èíèöèàòèâà ïðèìåíåíèÿ Êîíâåí-
öèè ïðè ðàññìîòðåíèè äåëà ìîæåò èñõîäèòü òàêæå è ñî ñòîðîíû ñàìî-
ãî ñóäà. Ñóä êàê àðáèòð ìîæåò îïèðàòüñÿ íà íîðìàòèâíûé àêò, íà êî-
òîðûé íè îäíà èç ñòîðîí ïðîöåññà íå ññûëàåòñÿ. Âìåñòå ñ òåì íåîáõî-
äèìî ó÷åñòü è òî, ÷òî åñëè ýôôåêòèâíàÿ çàùèòà ïðàâà òðåáóåò ïðèìå-
íåíèÿ Êîíâåíöèè, íà êîòîðóþ ñòîðîíû íå ññûëàþòñÿ, ñóä â îïðåäå-
ëåííîé ìåðå äàæå îáÿçàí ïðèìåíèòü ýòîò ìåæäóíàðîäíûé àêò.

Ïðèìåíåíèå Åâðîïåéñêîé êîíâåíöèè íàöèîíàëüíûìè ñóäàìè òåñíî
ñâÿçàíî ñ âîïðîñîì îáîñíîâàíèÿ ñóäåáíûõ ðåøåíèé íà îñíîâàíèè ïî-
ëîæåíèé Åâðîêîíâåíöèè. Ñëåäóåò çàìåòèòü, ÷òî ñòåïåíü îáîñíîâàííî-
ñòè  ñóäåáíîãî ðåøåíèÿ çàâèñèò îò ñóäüè è èñõîäÿ èç ýòîãî îíà èíäè-
âèäóàëüíà. Ïðè ýòîì îòñóòñòâóþò êàêèå-ëèáî ôîðìàëüíûå òðåáîâàíèÿ,
òî÷íî îïðåäåëÿþùèå ñòàíäàðòû îáîñíîâàíèÿ. Íåñìîòðÿ íà ýòî, îáÿçà-
òåëüñòâî îáîñíîâàíèÿ ñóäåáíûõ ðåøåíèé ïðÿìî ïðåäóñìàòðèâàåòñÿ ñî-
îòâåòñòâóþùèì çàêîíîäàòåëüñòâîì Ãðóçèè. Íóæíî ó÷èòûâàòü è òî, ÷òî
òðåáîâàíèå ìîòèâèðîâêè è îáîñíîâàíèÿ ñóäåáíûõ ðåøåíèé âûòåêàåò
íå òîëüêî èç ñîîòâåòñòâóþùèõ àêòîâ, ðåãóëèðóþùèõ ñóäîïðîèçâîäñò-
âî, íî èç îáùèõ ïðèíöèïîâ ïðàâà è ïðèðîäû ñïðàâåäëèâîãî ñóäåáíîãî
ðàçáèðàòåëüñòâà. Ñòðàñáóðãñêèé ñóä ïî äåëó Âàí äå Ãóðê ïðîòèâ Íè-
äåðëàíäîâ, èñõîäÿ èç ïóíêòà ïåðâîãî ñòàòüè 6 Êîíâåíöèè, îáÿçàë ñóäû
ó÷àñòâóþùèõ â ïðîöåññå  ãîñóäàðñòâ  ìîòèâèðîâàòü ñâîè ðåøåíèÿ.

Òàêèì îáðàçîì, ìîæíî îòìåòèòü, ÷òî â ñëó÷àå, êîãäà íàöèîíàëüíûé ñóä
ñ÷èòàåò íåîáõîäèìûì ïðèìåíèòü Åâðîêîíâåíöèþ äëÿ ðàçðåøåíèÿ êîí-
êðåòíîãî äåëà, îí ñîîòâåòñòâåííî îáÿçàí îáîñíîâàòü ñâîþ ìîòèâàöèþ
íà îñíîâàíèè ïðàâèëüíîãî òîëêîâàíèÿ êîíâåíöèîííûõ ïîëîæåíèé. 

Òîëêîâàíèå êîíâåíöèîííûõ ïîëîæåíèé ñ ó÷åòîì  îáúåêòà è öåëåé
Êîíâåíöèè òðåáóåò áîëåå òâîð÷åñêîãî ïîäõîäà ê åå òåêñòó, íåæåëè óñ-
òàíîâëåíèÿ ëåêñè÷åñêîãî çíà÷åíèÿ òîãî èëè èíîãî òåðìèíà.

Ïîýòîìó ýôôåêòèâíîñòü ïðèìåíåíèÿ Åâðîêîíâåíöèè äëÿ ðàçðåøåíèÿ
äåë íàöèîíàëüíûìè ñóäàìè â çíà÷èòåëüíîé ñòåïåíè çàâèñèò îò òîãî, âÄ
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êàêîé ìåðå ïðèçíàþò è ïðèìåíÿþò îíè  ïðåöåäåíòû Ñòðàñáóðãñêîãî
ñóäà êàê íàäçîðíîãî îðãàíà Êîíâåíöèè, äàþùåãî àâòîðèòåòíîå  òîëêî-
âàíèå åå ïîëîæåíèé.

Êîíñòèòóöèîííûé Ñóä Ãðóçèè ÷àñòî ïðèìåíÿåò Åâðîêîíâåíöèþ è
ïðàêòèêó Ñòðàñáóðãñêîãî ñóäà äëÿ óòî÷íåíèÿ è ýôôåêòèâíîãî  ðàçú-
ÿñíåíèÿ íîðì  êîíêðåòíîãî ïðàâà. Êîíñòèòóöèîííûé Ñóä Ãðóçèè ïî
äåëó  Ãðàæäàíå Ãðóçèè À. Ìåïàðèäçå è äðóãèå ïðîòèâ Ïàðëàìåíòà Ãðó-
çèè ïðèìåíèë ñòàíäàðòû Ñòðàñáóðãñêîãî ñóäà ïðè  ðàçúñíåíèè  ïðà-
âà ñîáñòâåííîñòè, çàùèùåííîãî Êîíñòèòóöèåé Ãðóçèè. Èñõîäÿ èç ñòà-
òüè ïåðâîé Ïåðâîãî äîïîëíèòåëüíîãî Ïðîòîêîëà ê Åâðîïåéñêîé êîí-
âåíöèè, òîëêîâàíèå êîòîðîé áûëî äàíî Ñòðàñáóðãñêèì ñóäîì, Êîíñòè-
òóöèîííûé Ñóä îòìåòèë, ÷òî ïðàâî ñîáñòâåííîñòè ëèöà íå ìîæåò îã-
ðàíè÷èâàòü ïðàâî ãîñóäàðñòâà êîíòðîëèðîâàòü ïîëüçîâàíèå ñîáñòâåí-
íîñòüþ “â ñîîòâåòñòâèè ñ îáùèìè èíòåðåñàìè”, è óñòàíîâèë ïðåäåëû
êîíñòèòóöèîííîé çàùèòû ñîáñòâåííîñòè, êîòîðûå  ñîäåðæàëèñü â
Êîíñòèòóöèè Ãðóçèè â âèäå íîðìû îáùåãî  õàðàêòåðà. Êîíñòèòóöèîí-
íûé Ñóä â óïîìÿíóòîì äåëå ïðèìåíèë ïðåäóñìîòðåííóþ Êîíâåíöèåé
ò. í. “äîêòðèíó ïðåäåëîâ ñâîáîäíîé îöåíêè” ïðàâ. Åâðîïåéñêèé ñóä ïî
ïðàâàì ÷åëîâåêà íåîäíîêðàòíî îòìå÷àë, ÷òî â ñâÿçè ñ çàùèòîé ïðàâ ãî-
ñóäàðñòâà-ó÷àñòíèêè èìåþò âîçìîæíîñòü îïðåäåëÿòü “ïðåäåëû ñâîáîä-
íîé îöåíêè”. Â ÷àñòíîñòè, ãîñóäàðñòâà îáëàäàþò îïðåäåëåííîé ñâîáî-
äîé óñòàíàâëèâàòü îãðàíè÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà, èñõîäÿ èç èí-
òåðåñîâ ãîñóäàðñòâà, à òàêæå ñ ó÷åòîì åãî òðàäèöèé è êóëüòóðíîãî
ñâîåîáðàçèÿ. Â äàííîì ñëó÷àå Êîíñòèòóöèîííûé Ñóä Ãðóçèè ñîñëàëñÿ
íà ðåøåíèå Ñòðàñáóðãñêîãî ñóäà ïî äåëó Ðàéìîíäî ïðîòèâ Èòàëèè. Â
óêàçàííîì ðåøåíèè Ñòðàñáóðãñêèé ñóä çàÿâèë, ÷òî â áîðüáå ñ ìàôè-
åé, èñõîäÿ èç îáùèõ èíòåðåñîâ Èòàëèè, îáùèõ óñòðåìëåíèé åå íàðî-
äà, ïðåâåíòèâíàÿ êîíôèñêàöèÿ, íàïðàâëåííàÿ íà îãðàíè÷åíèå îáîðîòà
ôèíàíñîâûõ ñðåäñòâ ïðåäïîëàãàåìûõ ÷ëåíîâ ìàôèîçíûõ ãðóïïèðîâîê,
ÿâëÿåòñÿ îäíèì èç ýôôåêòèâíûõ ñðåäñòâ áîðüáû ñ äàííûì ïðåñòóïëå-
íèåì, ÷òî â ñâîþ î÷åðåäü ïîëíîñòüþ ñîîòâåòñòâóåò öåëÿì Êîíâåíöèè.
Êîíñòèòóöèîííûé Ñóä Ãðóçèè èñïîëüçîâàë óïîìÿíóòûé ñòàíäàðò
Ñòðàñáóðãñêîãî ñóäà è ñ÷åë, ÷òî â áîðüáå ñ êîððóïöèåé, èñõîäÿ èç îá-
ùåãîñóäàðñòâåííûõ èíòåðåñîâ è îáùèõ çàêîííûõ öåëåé, áåçâîçìåçä-
íîå èçúÿòèå íåîáîñíîâàííîãî èìóùåñòâà ó ëèöà, îáâèíÿåìîãî â ñîâåð-
øåíèè äàííîãî ïðåñòóïëåíèÿ, ñîîòâåòñòâîâàëî êàê öåëÿì Êîíñòèòóöèè
Ãðóçèè, òàê è Êîíâåíöèè. Íåîáõîäèìî ó÷èòûâàòü è òî îáñòîÿòåëüñòâî,
÷òî Êîíñòèòóöèîííûé Ñóä â òîì æå äåëå ïðèìåíèë óñòàíîâëåííûé
ñòðàñáóðãñêèì ïðåöåäåíòíûì ïðàâîì ïðèíöèï ò. í. “ïðîïîðöèîíàëü-
íîñòè” (“ñîðàçìåðíîñòè”). Â ÷àñòíîñòè, èñõîäÿ èç âûøåóêàçàííîé çà-
êîííîé öåëè, ñðåäñòâà, èñïîëüçîâàííûå ãîñóäàðñòâîì äëÿ ëèøåíèÿ íå-
îáîñíîâàííîãî èìóùåñòâà, Ñóä ñ÷åë ïðîïîðöèîíàëüíûìè ýòîé æå öå-
ëè è íå ïîäòâåðäèë íàðóøåíèÿ ïðàâà ñîáñòâåííîñòè, çàùèùåííîãî
ñòàòüåé 21 Êîíñòèòóöèè Ãðóçèè. 75

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È



Ñëåäóåò òàêæå îòìåòèòü, ÷òî ïðèìåíåíèå Êîíñòèòóöèîííûì Ñóäîì
Ãðóçèè â äàííîì êîíêðåòíîì äåëå ïðåöåäåíòîâ Åâðîïåéñêîãî ñóäà ïî
ïðàâàì ÷åëîâåêà áûëî îáóñëîâëåíî îáùèì ñîäåðæàíèåì ñòàòüè 21
Êîíñòèòóöèè Ãðóçèè, ÷òî, â ñâîþ î÷åðåäü, íå äàâàëî äîñòàòî÷íûõ îñ-
íîâàíèé äëÿ ðàçðåøåíèÿ äàííîãî äåëà â Êîíñòèòóöèîííîì Ñóäå.

Ñ òî÷êè çðåíèÿ ïðèìåíåíèÿ Åâðîêîíâåíöèè è ïðåöåäåíòîâ Åâðîïåé-
ñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà, âåñüìà èíòåðåñíî òàêæå ðåøåíèå
Êîíñòèòóöèîííîãî Ñóäà Ãðóçèè ïî äåëó ÎÎÎ “Óíèñåðâèñ” ïðîòèâ
Ïàðëàìåíòà Ãðóçèè. Â óêàçàííîì äåëå èñòöîì - êîìïàíèåé “Óíèñåð-
âèñ” îñïàðèâàëèñü íîðìû Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Ãðóçèè,
êîòîðûå íà ýòàïå ïðåäâàðèòåëüíîãî ñëåäñòâèÿ ëèøàëè ñîîòâåòñòâóþ-
ùåå ëèöî âîçìîæíîñòè îáæàëîâàòü ðåøåíèå ñóäà î ïðîèçâîäñòâå îáû-
ñêà è èçúÿòèè. Ñëåäóåò îòìåòèòü, ÷òî â ñòàòüå 42 Êîíñòèòóöèè Ãðóçèè
â îáùåì ãîâîðèòñÿ î ïðàâå ëèöà îáðàùàòüñÿ â ñóä çà çàùèòîé ñâîèõ
ïðàâ. Âîïðîñ áûë ïîñòàâëåí ïåðåä Êîíñòèòóöèîííûì Ñóäîì ñëåäóþ-
ùèì îáðàçîì: â ÷àñòíîñòè, ñîäåðæèò ëè ñîîòâåòñòâóþùåå êîíñòèòóöè-
îííîå  ïîëîæåíèå òàêæå ïðàâî îáæàëîâàòü ñóäåáíîå ðåøåíèå è íà-
ñêîëüêî äîëæíî ðàñïðîñòðàíÿòüñÿ äåéñòâèå  ñòàòüè 42 Êîíñòèòóöèè è
ñòàòüè 6 Åâðîêîíâåíöèè íà õîä ïðåäâàðèòåëüíîãî ñëåäñòâèÿ, ïîñêîëü-
êó èìè îãîâàðèâàþòñÿ óñëîâèÿ íåïîñðåäñòâåííî ñóäåáíîãî ðàññìîòðå-
íèÿ. Êîíñòèòóöèîííûé Ñóä Ãðóçèè ðóêîâîäñòâîâàëñÿ ïðèíöèïàìè
ðàñïðîñòðàíèòåëüíîãî è ýôôåêòèâíîãî òîëêîâàíèÿ ïðàâ. Îí ñîñëàëñÿ
íà ðåøåíèå Åâðîïåéñêîãî ñóäà ïî äåëó Äåëüêóð ïðîòèâ Áåëüãèè, â êî-
òîðîì Ñòðàñáóðãñêèé ñóä çàÿâèë, ÷òî “ïðàâî íà ñïðàâåäëèâîå îñóùå-
ñòâëåíèå ïðàâîñóäèÿ, èñõîäÿ èç Êîíâåíöèè çàíèìàåò, ñòîëü âàæíîå
ìåñòî â äåìîêðàòè÷åñêîì îáùåñòâå, ÷òî îãðàíè÷èòåëüíîå òîëêîâàíèå
ñòàòüè 6 íå ñîîòâåòñòâîâàëî áû öåëÿì è çàäà÷àì åå ïîëîæåíèé”. Èñõî-
äÿ èç óêàçàííîãî ñòàíäàðòà Ñòðàñáóðãñêîãî ñóäà, Êîíñòèòóöèîííûé
Ñóä ñ÷åë, ÷òî â äàííîì ñëó÷àå  èìåëî ìåñòî íàðóøåíèå ïðàâà êîìïà-
íèè “Óíèñåðâèñ”, êîòîðîå âûòåêàëî èç  ñòàòüè 42 Êîíñòèòóöèè Ãðóçèè,
òàê êàê, ñîãëàñíî ðàñïðîñòðàíèòåëüíîìó òîëêîâàíèþ äàííîé êîíñòèòó-
öèîííîé íîðìû, êàæäîå ëèöî, îáæàëóÿ ñóäåáíîå ðåøåíèå, “ðåàëèçó-
åò” ñâîå ïðàâî îáðàùàòüñÿ â ñóä çà çàùèòîé ñâîèõ ïðàâ.

×òî æå êàñàåòñÿ âîïðîñà, äîëæíî ëè ðàñïðîñòðàíÿòüñÿ äåéñòâèå ïðà-
âà îáðàùàòüñÿ â ñóä è ïðàâà íà ñïðàâåäëèâîå ñóäåáíîå ðàçáèðàòåëüñò-
âî äåëà òàêæå íà ýòàï ïðåäâàðèòåëüíîãî ñëåäñòâèÿ, Êîíñòèòóöèîííûé
Ñóä ïðèìåíèë ïðè åãî ðåøåíèè ñòàíäàðò Åâðîïåéñêîãî ñóäà ïî ïðà-
âàì ÷åëîâåêà è îòìåòèë, ÷òî ãàðàíòèè ñòàòüè 6 Åâðîêîíâåíöèè ðàñïðî-
ñòðàíÿþòñÿ íå òîëüêî íà ðàçáèðàòåëüñòâî äåëà â ñóäå, íî è  íà ïðåä-
øåñòâóþùèé è ïîñëåäóþùèå åãî  ýòàïû. 

Êîíñòèòóöèîííûé Ñóä Ãðóçèè ïðèìåíèë ïðåäóñìîòðåííûå Êîíñòèòó-
öèåé Ãðóçèè è Åâðîêîíâåíöèåé ñòàíäàðòû, ñâÿçàííûå ñ ðàññìîòðåíè-
åì óãîëîâíûõ äåë, â îòíîøåíèè þðèäè÷åñêîãî ëèöà. Â îáîñíîâàíèå
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äàííîãî ðåøåíèÿ Êîíñòèòóöèîííûé Ñóä ñîñëàëñÿ íà ïîñëåäíåå ðåøå-
íèå Åâðîïåéñêîãî ñóäà  ïî äåëó ÎÎÎ Ìàðôà Çååëàíä è ÎÎÎ «Ñòàëå-
ïëàâèëüíîå îáñëóæèâàíèå» ïðîòèâ Íèäåðëàíäîâ. Â êîìïàíèÿõ-çàÿâèòå-
ëÿõ, òàê æå, êàê è â ñëó÷àå ñ êîìïàíèåé “Óíèñåðâèñ”,  â õîäå îáûñêà
áûëè èçúÿòû ôèíàíñîâûå äîêóìåíòû. Óêàçàííûå êîìïàíèè îñïàðèâà-
ëè íàðóøåíèå ïðèìåíèòåëüíî ê íèì ñòàíäàðòîâ óãîëîâíîãî ïðîèçâîä-
ñòâà, ïðåäóñìîòðåííûõ ñòàòüåé 6 Åâðîêîíâåíöèè, è, ñîîòâåòñòâåííî
Åâðîïåéñêèé ñóä îïðåäåëåíèåì îò 6 àïðåëÿ 2004 ãîäà ïðèíÿë èõ æàëî-
áû ê ðàññìîòðåíèþ ïî ñóùåñòâó, òî åñòü ñ÷åë, ÷òî óñòàíîâëåííûå Êîí-
âåíöèåé ñòàíäàðòû óãîëîâíîãî ïðîèçâîäñòâà ìîãóò ðàñïðîñòðàíÿòüñÿ
òàêæå íà þðèäè÷åñêèõ ëèö.

Òàêèì îáðàçîì,  âñå âûøåóêàçàííîå ïîäòâåðæäàåò ðîëü è çíà÷åíèå
ïðåöåäåíòíîãî ïðàâà Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà â îñóùåñò-
âëåíèè êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà Ãðóçèè è ïîçâîëÿåò â îá-
ùåì ñôîðìóëèðîâàòü îñíîâíûå öåëè, äëÿ  êîòîðûõ Êîíñòèòóöèîííûé
Ñóä Ãðóçèè ïðèìåíÿåò Åâðîïåéñêóþ êîíâåíöèþ è ïðàêòèêó Ñòðàñ-
áóðãñêîãî ñóäà, â ÷àñòíîñòè: 1) êàê ñðåäñòâî ðàçúÿñíåíèÿ âíóòðèãîñó-
äàðñòâåííîãî íîðìàòèâíîãî àêòà èëè íîðì ïðàâà, ïðåäóñìîòðåííûõ
äàííûì àêòîì; 2) â ñëó÷àå ðàñõîæäåíèÿ  Êîíâåíöèè ñ  âíóòðèãîñóäàð-
ñòâåííûì   àêòîì;  3) êîãäà ïîëîæåíèÿ Åâðîêîíâåíöèè è ñîîòâåòñò-
âóþùàÿ ïðàêòèêà Ñòðàñáóðãñêîãî ñóäà ÿâëÿþòñÿ åäèíñòâåííûì ïðàâî-
âûì îñíîâàíèåì ðàçðåøåíèÿ äåëà â ñóäå.

Áëàãîäàðþ çà âíèìàíèå.

SUMMARY

Strasbourg Court of Human Rights is the main and central body in the system
of Euroconvention. It composes the main legal standards, which are later
fulfilled by the means of judicial system of the party states. The mentioned
standards apply with rather strong influence over the formation of the
national rights and judicial practice.

It is necessary to mention that the European Court of Human Rights considers
the supreme national courts as an essential mechanism of the protection of
human rights. 

Application of the European convention by the national courts is tightly
connected with the issue of the grounds of the judicial decisions on the
basis of the provisions of the Euroconvention.

In the cases when the national court considers necessary to apply
Euroconvention for the solution of a case, it must ground its motivations
on the basis of the correct interpretation of the conventional provisions. 77
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Effectiveness of application of the Euroconvention for the solution of the cases
by the national courts mainly depends on the degree of acknowledgement and
application of the precedents of the Strasbourg Court as a control body of
Convention, providing authoritative interpretation of its provisions. 

The Constitutional Court of Georgia frequently enforces the Euroconvention
and the practice of Strasbourg Court for the definition and effectiveness of
interpretation of a concrete case. The Constitutional Court of Georgia on the
case of “Residents of Georgia A.Meporadze and others via Parliament of
Georgia” enforced the standards of the Strasbourg Court, for the clarifica-
tion of the rights of property, protected by the Constitution of Georgia.

In the above-mentioned case, the Constitutional Court enforced the right
of “doctrine of the framework of the free evaluation” provided by the
Convention. Specifically, the state applies with define freedom to establish
the limitation of the rights and freedoms of a person, proceeding from the
interests of the state, as well as considering its traditions and cultural 
peculiarities. In the mentioned case the Constitutional Court of Georgia
grounded its decision on the decision of Strasbourg Court adopted on the
case of “Raimondo via Italy”. 

The Constitutional Court of Georgia used the standards of the Strasbourg
Court and stated that in the fight against the corruption proceeding from
the common state interests and general legal goal, gratis confiscation of
the groundless property of a person accused in commitment of a given
crime, corresponded to the goals of the Constitution of Georgia and as well
as to the Convention. 

From the point of the application of the Euroconvention and precedents of
the European Court of Human rights the decision adopted by the
Constitutional Court of Georgia on the case of “”Universes” LTD via the
Parliament of Georgia” is rather interesting.  

The above-mentioned can formulate the main goals which the Constitutional
Court of Georgia applies the European Convection and the practice of
Strasbourg Court, particularly: 1. as the means of interpretation of the in-state
normative acts or the norms of right, envisaged by the given act; 2. in the
case of discrepancy of the Convention with in-state act; 3. when the provision
of the Euroconvention and the corresponding practice of Strasbourg Court
are the only legal grounds for the solution of the case in the court. 
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ÏÎÑÒÐÎÅÍÈÅ ÏÐÀÂÎÂÎÃÎ ÃÎÑÓÄÀÐÑÒÂÀ 
Â ÐÅÑÏÓÁËÈÊÅ ÁÅËÀÐÓÑÜ È ÐÎËÜ

ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ Â
ÎÁÅÑÏÅ×ÅÍÈÈ ÂÅÐÕÎÂÅÍÑÒÂÀ

ÊÎÍÑÒÈÒÓÖÈÈ

ÂÂÀÀËËÅÅÍÍÒÒÈÈÍÍ ØØÓÓÊÊËËÈÈÍÍ
ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà 

Ðåñïóáëèêè Áåëàðóñü 

Ïðèíÿòèå Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü 1994 ãîäà ïðîèñõîäèëî â
ðóñëå êîíñòèòóöèîííûõ ïðåîáðàçîâàíèé, õàðàêòåðíûõ äëÿ ìíîãèõ íå-
çàâèñèìûõ ãîñóäàðñòâ Âîñòî÷íîé Åâðîïû. Îíî ñîïðîâîæäàëîñü ôîð-
ìèðîâàíèåì íîâûõ êîíñòèòóöèîííûõ èäåé, âîñïðîèçâåäåíèåì îñíîâî-
ïîëàãàþùèõ íîðì ìåæäóíàðîäíîãî ïðàâà, íàïðàâëåííûõ íà çàùèòó
ïðàâ è ñâîáîä ÷åëîâåêà, è äðóãèìè ïðîãðåññèâíûìè íîâàöèÿìè.

Ðÿä àâòîðîâ ïðè àíàëèçå êîíñòèòóöèé Çàïàäíîé è Âîñòî÷íîé Åâðîïû,
äîñòàòî÷íî ÷àñòî ïðèõîäÿò ê âûâîäó î ðåöåïöèè çàïàäíûõ ïðàâîâûõ
èäåé. Íàïðèìåð, ïðîôåññîð ïîëèòîëîãèè Ðîáåðò Øàðëåò, èññëåäóÿ
êîíñòèòóöèþ îäíîé èç âîñòî÷íîåâðîïåéñêèõ ñòðàí, ñ÷èòàåò, ÷òî îíà
ÿâëÿåòñÿ “êîíñòèòóöèîííûì ýêâèâàëåíòîì åâðîïåéñêîãî àýðîáóñà, ñî-
áðàííîãî èç äåòàëåé, èçãîòîâëåííûõ â íåñêîëüêèõ ñòðàíàõ”1.

Íà ìîé âçãëÿä, òàêîé ïîäõîä íå ó÷èòûâàåò íàöèîíàëüíûå òðàäèöèè êà-
æäîãî íàðîäà, èñòîðèþ ðàçâèòèÿ åãî ãîñóäàðñòâåííîñòè, êîòîðàÿ çà
ïåðèîä ñâîåãî ñóùåñòâîâàíèÿ óæå ïûòàëàñü âîïëîòèòü (óäà÷íî ëèáî
íåóäà÷íî)  ñõîæèå ïîäõîäû è ïðèíöèïû ðàçâèòèÿ ÷åëîâåêà, îáùåñòâà
è ãîñóäàðñòâà. 

Êàñàÿñü ïðîöåññà ðàñïðîñòðàíåíèÿ èäåé, ñóæäåíèé è ïîíÿòèé, ïðî-
ôåññîð Âèêòîð Îñÿòûíüñêèé îòìå÷àåò, ÷òî îíè  ïîÿâëÿþòñÿ â êàêîì-
òî ìåñòå è â êàêîå-òî âðåìÿ, ïåðåìåùàþòñÿ ïî íåïðåäñêàçóåìûì ìàð-
øðóòàì â äðóãèå ìåñòà; çà÷àñòóþ îíè îòâåðãàþòñÿ, íî èíîãäà ìîãóò
áûòü ïðèíÿòû è äàæå èñïîëüçîâàíû. Òàê, ðàññìàòðèâàÿ èñõîäíóþ
èäåþ êîíñòèòóöèîíàëèçìà, Â. Îñÿòûíüñêèé ïðîñëåæèâàåò, ÷òî â ðàç-
íûõ ñòðàíàõ îíà âûçûâàëà ðàçëè÷íîå ïîíèìàíèå è òîëüêî ñåãîäíÿ Çà-
ïàäíàÿ Åâðîïà æèâåò â ðàìêàõ êîíñòèòóöèîííîãî ðåæèìà, ñõîæåãî ñ
àìåðèêàíñêîé ñèñòåìîé. Îäíàêî ýòî, êàê êîíñòàòèðóåò îí, ÿâèëîñü ðå-
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1  Øàðëåò Ð. Ïîëèòè÷åñêèå òðàíñïëàíòàöèè è ïîëèòè÷åñêèå ìóòàöèè: ðåöåïöèÿ êîí-
ñòèòóöèîííîãî ïðàâà â Ðîññèè è â íîâûõ íåçàâèñèìûõ ãîñóäàðñòâàõ // Êîíñòèòó-
öèîííîå ïðàâî: âîñòî÷íîåâðîïåéñêîå îáîçðåíèå. 1999., ¹ 2. - Ñ. 18.



çóëüòàòîì ñàìîñòîÿòåëüíîãî ðàçâèòèÿ, â ïðîöåññå êîòîðîãî Åâðîïà, â
êîíöå êîíöîâ, âîñïðèíÿëà ïðèíöèïû, ñóùåñòâîâàâøèå íà ïðîòÿæåíèè
äâóõñîò ëåò. Êðîìå òîãî, Â. Îñÿòûíüñêèé ñ÷èòàåò, ÷òî ñõîæåñòü òåõ
èëè èíûõ ïîëîæåíèé ñàìà ïî ñåáå íå îçíà÷àåò, ÷òî îíè áûëè çàèìñò-
âîâàíû. Äàæå â ñôåðå êîíñòèòóöèîííûõ ïðàâ, ãäå îáû÷íî çàêðåïëÿþò-
ñÿ ìåæäóíàðîäíûå ñòàíäàðòû, ìîãóò áûòü âûÿâëåíû çíà÷èòåëüíûå îò-
ëè÷èÿ, â ðàìêàõ êîòîðûõ ðàçðàáîò÷èêàìè óòâåðæäàþòñÿ óíèêàëüíûå
îñîáåííîñòè èõ  ãîñóäàðñòâ. Âíèìàòåëüíûé àíàëèç êîíñòèòóöèé ïîêà-
çûâàåò ìíîæåñòâî ìåëêèõ ðàçëè÷èé â ïîëîæåíèÿõ, êîòîðûå, íà ïåð-
âûé âçãëÿä, êàæóòñÿ ñõîæèìè2.

Ïðîôåññîð Ãàäæèåâ Ã.À. â îòíîøåíèè ñîäåðæàíèÿ ðîññèéñêîé Êîí-
ñòèòóöèè îáîñíîâàííî îòìåòèë, ÷òî íîâûå êîíñòèòóöèîííûå ïðèíöè-
ïû íå íàâÿçàíû Ðîññèè è íå ðåöèïèðîâàíû åþ, à âûñòðàäàíû è ÿâëÿ-
þòñÿ ïëîäîì îøèáîê è îçàðåíèé ìíîãèõ ïîêîëåíèé ðîññèÿí3. 

Äðóãèå àâòîðû ñ òðóäîì óõîäÿò îò ñòåðåîòèïà ñëîæèâøåãîñÿ ìíåíèÿ
î ðåöåïöèè çàïàäíîãî ïðàâà â Âîñòî÷íóþ Åâðîïó. Íàïðèìåð, Â.Á. Ïàñ-
òóõîâ ñ÷èòàåò, ÷òî çàèìñòâîâàííûé êîíñòèòóöèîíàëèçì — ýòî ðîññèé-
ñêàÿ ïîëèòè÷åñêàÿ ðåàëüíîñòü. Â òî æå âðåìÿ îí îòìå÷àåò, ÷òî êîíñòè-
òóöèîíàëèçì â Ðîññèè ñóùåñòâóåò êàê èñòîðè÷åñêîå ÿâëåíèå, à â ÷àñ-
òè îòíîøåíèé ìåæäó èíäèâèäîì è îáùåñòâîì ðîññèéñêàÿ öèâèëèçà-
öèÿ ïðèáëèçèëàñü ê çàïàäíîé. Áîëåå òîãî, Â.Á. Ïàñòóõîâ ðàçäåëÿåò
ìíåíèå Â. Öûìáóðñêîãî î òîì, ÷òî Ðîññèÿ è Çàïàä ïðåäñòàâëÿþò ñî-
áîé ïðèìåð ðàçâèòèÿ ïàðíûõ, ïàðàëëåëüíî ðàçâèâàþùèõñÿ öèâèëèçà-
öèé, îáðàçóþùèõ âìåñòå åäèíóþ ñèñòåìó4.

Ïðèâåäåííûå äîâîäû ìîæíî ñ ïîëíûì îñíîâàíèåì îòíåñòè è ê Ðåñ-
ïóáëèêå Áåëàðóñü.  Ïðîöåññ îáñóæäåíèÿ ïðîåêòà áåëîðóññêîé Êîíñòè-
òóöèè 1994 ãîäà ñâèäåòåëüñòâóåò, ÷òî îí íå áûë ìåõàíèñòè÷åí. Ìíîãî-
÷èñëåííûå ïðåäëîæåíèÿ ãðàæäàí, îáùåñòâåííûõ îðãàíèçàöèé, òðóäî-
âûõ êîëëåêòèâîâ, ïîñòóïàþùèå â àäðåñ ðàçðàáîò÷èêîâ ïðîåêòà, àíàëèç
èñòîðèè ðàçâèòèÿ Áåëàðóñè ñâèäåòåëüñòâóþò, ÷òî íîâûå ïðèîðèòåòû
íå áûëè íàâÿçàíû èçâíå. Îíè ñîçðåëè â îáùåñòâå, êàê â æèâîì, ðàç-
âèâàþùåìñÿ îðãàíèçìå, ÿâëÿëèñü ÷àñòüþ åãî ñòàíîâëåíèÿ. Â ñâÿçè ñ
ýòèì ïîíÿòåí è âûâîä, êîòîðûé ñäåëàí â ïðåäèñëîâèè ê òåêñòó Êîí-
ñòèòóöèè. Â íåì îòðàæåíî, ÷òî Îñíîâíîé Çàêîí Ðåñïóáëèêè Áåëàðóñü
îñíîâûâàåòñÿ íà ìíîãîâåêîâîé èñòîðèè ðàçâèòèÿ áåëîðóññêîé ãîñó-
äàðñòâåííîñòè.
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2 Îñÿòûíüñêèé Â. Ïàðàäîêñû êîíñòèòóöèîííîãî çàèìñòâîâàíèÿ // Ñðàâíèòåëüíîå  
êîíñòèòóöèîííîå îáîçðåíèå. 2004. - ¹ 3. - Ñ. 53–67.

3 Ãàäæèåâ Ã.À. Ââåäåíèå â “Ñðàâíèòåëüíîå êîíñòèòóöèîííîå îáîçðåíèå” // Ñðàâ 
íèòåëüíîå êîíñòèòóöèîííîå îáîçðåíèå. 2004. - ¹ 3. - Ñ. 9.

4 Ïàñòóõîâ Â.Á. Ðîññèÿ íà êîíñòèòóöèîííîì ïåðåêðåñòêå // Êîíñòèòóöèÿ êàê ôàê
òîð ñîöèàëüíûõ èçìåíåíèé. - Ì., 1999. - Ñ. 5 – 14.Â
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Çàñëóãà åâðîïåéñêîãî ïðàâà, íà ìîé âçãëÿä, çàêëþ÷àåòñÿ â òîì, ÷òî èç
ðàçðîçíåííûõ ïðàâîâûõ êîíñòðóêöèé áûëà ñîçäàíà äåéñòâóþùàÿ ïðà-
âîâàÿ ìîäåëü, îáåñïå÷èâàþùàÿ äèíàìèêó ðàçâèòèÿ îáùåñòâà è ãîñó-
äàðñòâà â îïðåäåëåííûé èñòîðè÷åñêèé ïåðèîä.

Äîñòàòî÷íî ÷àñòî ïîÿâëÿþòñÿ ïóáëèêàöèè îá èñêëþ÷èòåëüíî çàïàä-
íîì ìåíòàëèòåòå ëè÷íîñòè, ñïîñîáíîì âîïëîòèòü êîíöåïöèþ äåìîêðà-
òè÷åñêîãî ñîöèàëüíîãî ïðàâîâîãî ãîñóäàðñòâà. Èçâåñòíî âûñêàçûâà-
íèå Ð. Êèïëèíãà î òîì, ÷òî çàïàä åñòü çàïàä, âîñòîê åñòü âîñòîê, à âìå-
ñòå èì íèêîãäà íå ñîéòèñü. Îäíàêî òàêîå ïðîòèâîïîñòàâëåíèå óõîäèò
â ïðîøëîå. Àêòèâíûå ïðîöåññû âçàèìîïðîíèêíîâåíèÿ êóëüòóð, ìè-
ãðàöèÿ íàñåëåíèÿ ïîêàçàëè, ÷òî ëþäè ðàçëè÷íûõ íàöèîíàëüíîñòåé è
öâåòà êîæè íå òîëüêî ïðèåìëþò íîâóþ ìîäåëü ãîñóäàðñòâà, íî è àê-
òèâíî ó÷àñòâóþò â åå ðåàëèçàöèè. Â ÷èñëå òàêèõ ëèö è  ýìèãðàíòû, çà-
íèìàþùèå âûñîêèå ãîñóäàðñòâåííûå äîëæíîñòè â ÑØÀ, Êàíàäå è
äðóãèõ ãîñóäàðñòâàõ. 

Ïðîôåññîð ïðàâà Óíèâåðñèòåòà ã. Òîðîíòî Êåíò Ðî÷ îòìå÷àåò, ÷òî äå-
ìîêðàòè÷åñêèå èäåè ïðèõîäÿò êàê ñ çàïàäà, òàê è ñ âîñòîêà. Èññëåäóÿ
âîïðîñû áîðüáû ñ òåððîðèçìîì â óñëîâèÿõ ïðàâîâîãî ãîñóäàðñòâà, îí
êîíñòàòèðóåò, ÷òî ëþáûå èëëþçèè î òàê íàçûâàåìûõ àçèàòñêèõ öåííî-
ñòÿõ ðàññûïàþòñÿ â ïðàõ, êîãäà Ãîíêîíã îêàçûâàåòñÿ â ñîñòîÿíèè ïðå-
äîñòàâèòü áîëüøå ïðîöåññóàëüíûõ ãàðàíòèé òåì, êîãî îôèöèàëüíûå
âëàñòè ïðåäëàãàþò âêëþ÷èòü â ñïèñêè ïðåäñòàâëÿþùèõ óãðîçó áåçî-
ïàñíîñòè, ÷åì òàêèå çàïàäíûå äåìîêðàòèè, êàê Êàíàäà. Åùå áîëåå çíà-
ìåíàòåëüíûì ÿâëÿåòñÿ òî, ÷òî íàðîä Ãîíêîíãà ñìîã âîñïðåïÿòñòâîâàòü
ïðèíÿòèþ çàêîíîïðîåêòà î áåçîïàñíîñòè ïîñðåäñòâîì ìàñøòàáíûõ
ïðîòåñòîâ, â òî âðåìÿ êàê â Ñîåäèíåííûõ Øòàòàõ, Ñîåäèíåííîì Êî-
ðîëåâñòâå è Êàíàäå àíòèòåððîðèñòè÷åñêèå çàêîíû áûëè ïîñïåøíî
ïðîâåäåíû ÷åðåç ïàðëàìåíòû âñåãî ÷åðåç íåñêîëüêî ìåñÿöåâ ïîñëå ñî-
áûòèé 11 ñåíòÿáðÿ. Çàïàäíûå äåìîêðàòèè îêàçàëèñü áîëåå ñêëîííûìè
ê ïàíèêå è íàëîæåíèþ îãðàíè÷åíèé êàê íà äåÿòåëüíîñòü àññîöèàöèé,
òàê è íà ìåõàíèçì ñóäîïðîèçâîäñòâà, ÷åì Èíäîíåçèÿ è Ãîíêîíã —
ñòðàíû, êîòîðûå áîðþòñÿ çà äåìîêðàòèþ, ñòàëêèâàÿñü ïðè ýòîì ñ óã-
ðîçàìè áåçîïàñíîñòè, êàê ìèíèìóì òàêèìè æå ñåðüåçíûìè, êàê òå, ñ
êîòîðûìè ñòàëêèâàþòñÿ çàïàäíûå äåìîêðàòèè. Ñðàâíèòåëüíîå èçó÷å-
íèå èìåþùåéñÿ èíôîðìàöèè ïî äàííûì âîïðîñàì íå òîëüêî äîëæíî
ïîëîæèòü êîíåö óïðîùåííûì ñòåðåîòèïàì îá àâòîðèòàðíûõ àçèàòñêèõ
öåííîñòÿõ è ëèáåðàëüíûõ çàïàäíûõ öåííîñòÿõ, íî òàêæå ïîêàçûâàåò,
÷òî ïðèìåðû íàèáîëåå âäîõíîâåííîé çàùèòû äåìîêðàòè÷åñêèõ èäåà-
ëîâ ïîñëå ñîáûòèé 11 ñåíòÿáðÿ 2003 ã. ìîãóò ïðèõîäèòü ñ Âîñòîêà, à íå
ñ Çàïàäà5.
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5 Ðî÷ Ê. Àíòèòåððîðèçì è âîèíñòâóþùàÿ äåìîêðàòèÿ // Ñðàâíèòåëüíîå êîíñòèòó-
öèîííîå îáîçðåíèå. 2004. ¹ 3. Ñ. 28.



“Ðàçâèòèå ÷åëîâå÷åñòâà âåäåò ê ïîñòðîåíèþ ìîäåëè äåìîêðàòè÷åñêîãî
ãîñóäàðñòâà, îñíîâàííîãî íà åäèíûõ ïðèíöèïàõ è ïîäõîäàõ”, - ïèñàë â
íà÷àëå XX âåêà èçâåñòíûé èíäèéñêèé ìûñëèòåëü Øðè  Àóðîáèíäî. Îí
îòìå÷àë, ÷òî äåìîêðàòè÷åñêîå ãîñóäàðñòâî áóäåò ñòðåìèòüñÿ ê åäèíñò-
âó è åäèíîîáðàçèþ, ïîñêîëüêó â îñíîâå åãî ëåæàò åäèíûå è ðàçóìíûå
ïðèíöèïû, ðàöèîíàëüíûé ïîðÿäîê è ñîâåðøåíñòâîâàíèå ðàçâèâàþùå-
ãîñÿ  îáùåñòâà, îñóùåñòâëÿþùåãî ñîáñòâåííîå ðóêîâîäñòâî6.

Â êðàòêîì äîêëàäå íå ïðåäñòàâëÿåòñÿ âîçìîæíûì èñ÷åðïûâàþùå îñ-
âåòèòü ïðàâîâóþ ïîëåìèêó ïî ðàññìàòðèâàåìîìó âîïðîñó. Â ñâÿçè ñ
ýòèì ìíå áû õîòåëîñü îñòàíîâèòüñÿ òîëüêî íà îäíîé èç ïðîáëåì, êîòî-
ðàÿ çâó÷èò ÷àùå âñåãî è íà ïåðâûé âçãëÿä êàæåòñÿ ñàìîé î÷åâèäíîé.
Ïðîâîäÿ ñðàâíèòåëüíûé àíàëèç êîíñòèòóöèé çàïàäíûõ ñòðàí, à òàêæå
Áåëàðóñè è Ðîññèè, îñíîâíîå ðàçëè÷èå ìåæäó íèìè àâòîðû âèäÿò, êàê
ïðàâèëî, â íåñîáëþäåíèè â Êîíñòèòóöèÿõ Áåëàðóñè è Ðîññèè ïðèíöè-
ïà ðàçäåëåíèÿ âëàñòåé, â äîìèíèðîâàíèè èñïîëíèòåëüíîé âëàñòè. Íà
ìîé âçãëÿä, ïðåäóñìîòðåííàÿ â íàøèõ Êîíñòèòóöèÿõ öåëü ïîñòðîåíèÿ
äåìîêðàòè÷åñêîãî ñîöèàëüíîãî ïðàâîâîãî ãîñóäàðñòâà íå èñêëþ÷àåò
ýòó îñîáåííîñòü â ïåðèîä ýêîíîìè÷åñêèõ è èíûõ òðóäíîñòåé, òðåáóþ-
ùèõ êîíöåíòðàöèè âëàñòè. Ýòî ñâèäåòåëüñòâóåò òîëüêî î æèçíåñïîñîá-
íîñòè ñàìîé êîíñòðóêöèè äåìîêðàòè÷åñêîãî ñîöèàëüíîãî ïðàâîâîãî
ãîñóäàðñòâà, ïðîâîçãëàøåííîãî â óêàçàííûõ Êîíñòèòóöèÿõ, êîòîðàÿ
ïîçâîëÿåò ïîýòàïíî îáåñïå÷èòü òðàíñôîðìàöèþ òîòàëèòàðíîãî ãîñó-
äàðñòâà â äåìîêðàòè÷åñêîå. Íå îòðèöàþò ýòîãî è çàïàäíûå êîíñòèòó-
öèîíàëèñòû.

Â ÷àñòíîñòè, Ðîáåðò Øàðëåò ïðèâîäèò ìíåíèå èçâåñòíîãî íåìåöêîãî
ñïåöèàëèñòà â îáëàñòè êîíñòèòóöèîíàëèçìà Äæîýë Õåëëìàí î íåîáõî-
äèìîñòè îñóùåñòâëåíèÿ â íîâûõ íåçàâèñèìûõ ãîñóäàðñòâàõ “óìåðåí-
íîé àâòîðèòàðíîé ñèñòåìû ñ äîìèíèðóþùåé ïðåçèäåíòñêîé âëà-
ñòüþ”, ïîñêîëüêó îíà ñïîñîáñòâîâàëà áû ýêîíîìè÷åñêîé ñòàáèëüíîñòè
â ïåðåõîäíûé ïåðèîä, è â ñâÿçè ñ ýòèì - ðàçâèòèþ ïîëèòè÷åñêîé äå-
ìîêðàòèè7.

Ïîõîæåé òî÷êè çðåíèÿ ïðèäåðæèâàåòñÿ ïðîôåññîð À.Í. Ìåäóøåâñêèé.
Ëþáîé ðåæèì, - îòìå÷àåò îí, - îáúåêòèâíî ïîñòàâëåí ïåðåä íåîáõîäè-
ìîñòüþ îñóùåñòâëåíèÿ êóðñà íà ìîäåðíèçàöèþ ñòðàíû. Ïîâñþäó â ìè-
ðå ýòè ïðîöåññû âåäóò ê ðîñòó çíà÷åíèÿ èñïîëíèòåëüíîé âëàñòè è, â èç-
âåñòíîì ñìûñëå - àâòîðèòàðèçìó (åñëè ïîíèìàòü ïîä íèì ðîñò ñàìî-
ñòîÿòåëüíîñòè è íåçàâèñèìîñòè ñòðóêòóð âëàñòè, ïðèíèìàþùèõ ðåøå-
íèÿ). Ïðèíöèïèàëüíîå çíà÷åíèå èìååò íå îöåíêà ýòîé òåíäåíöèè, à
ôîðìû è òåõíèêà åå âûðàæåíèÿ. Ðåøàþùèì êðèòåðèåì îöåíêè ðåæè-
ìà ÿâëÿåòñÿ åãî îòíîøåíèå ê ïðàâó - ïðîâåäåíèå ìîäåðíèçàöèè â ïðà-
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6 Øðè Àóðîáèíäî. Èäåàë ÷åëîâå÷åñêîãî åäèíñòâà. ÑÏá, 1998. - Ñ. 285.
7 Øàðëåò Ð. Óêàç. ðàáîòà. - Ñ. 18Â
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âîâûõ èëè íåïðàâîâûõ ôîðìàõ, ñ ñîõðàíåíèåì êîíñòèòóöèîííîé ëåãè-
òèìíîñòè âëàñòè èëè ñ åå ïîñòîÿííûìè ðàçðûâàìè (êàê áûëî â Ðîññèè
äî íàñòîÿùåãî âðåìåíè). Èíà÷å ãîâîðÿ, - äåëàåò âûâîä À.Í. Ìåäóøåâ-
ñêèé, - äåìîêðàòè÷åñêèé àâòîðèòàðèçì íå äîëæåí ýâîëþöèîíèðîâàòü â
àíòèïðàâîâóþ ñèñòåìó áîíàïàðòèñòêîãî òèïà èëè ðåæèì ÷ðåçâû÷àéíî-
ãî ïîëîæåíèÿ. Ïðîòèâîñòîÿòü ýòîìó ìîæåò ôîðìèðîâàíèå èíñòèòóòîâ
ãðàæäàíñêîãî îáùåñòâà è ïðàâîâîãî ãîñóäàðñòâà - ñèñòåìà íåçàâèñèìî-
ãî îáùåñòâåííîãî êîíòðîëÿ çà âëàñòüþ, ãàðàíòèé ÷åñòíûõ âûáîðîâ,
ôîðìèðîâàíèÿ ïðàâîâîé áàçû äåÿòåëüíîñòè áèçíåñà, ñðåäñòâ ìàññîâîé
èíôîðìàöèè, îáùåñòâåííûõ îðãàíèçàöèé è ïîëèòè÷åñêèõ ïàðòèé, äå-
ìîêðàòèçàöèÿ ñóäåáíîé ñèñòåìû è àäìèíèñòðàöèè8. 

Íà ìîé âçãëÿä, ê ýòîìó ñëåäîâàëî áû äîáàâèòü äîâîä î âàæíîé ðîëè,
êîòîðóþ èãðàþò â çàùèòå íîðì îñíîâíîãî çàêîíà êîíñòèòóöèîííûå
ñóäû. Òàêàÿ ïîçèöèÿ ïðàâîìåðíà è äëÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñ-
ïóáëèêè Áåëàðóñü. Íåçàâèñèìûå ñîöèîëîãè÷åñêèå îïðîñû ïîêàçûâà-
þò, ÷òî íàñåëåíèå âûñîêî îöåíèâàåò åãî äåÿòåëüíîñòü ïî çàùèòå ïðàâ
è ñâîáîä ãðàæäàí ñðåäè äðóãèõ ãîñóäàðñòâåííûõ îðãàíîâ. 

Åæåãîäíî Êîíñòèòóöèîííûé Ñóä ïðèíèìàåò îêîëî 50 ðåøåíèé â ðàç-
ëè÷íûõ ñôåðàõ ïðàâà. Ñâîèìè ðåøåíèÿìè Êîíñòèòóöèîííûé Ñóä óò-
âåðæäàåò â ïðàâîòâîð÷åñêîé è ïðàâîïðèìåíèòåëüíîé äåÿòåëüíîñòè
âåðõîâåíñòâî ïðèíöèïîâ è íîðì ïðàâîâîãî äåìîêðàòè÷åñêîãî ñîöèàëü-
íîãî ãîñóäàðñòâà, ñîäåéñòâóåò ñîâåðøåíñòâîâàíèþ íàöèîíàëüíîé ïðà-
âîâîé ñèñòåìû è åå îòäåëüíûõ îòðàñëåé, ðàçâèòèþ ïðàâîâîé èäåîëî-
ãèè è ïðàâîâîãî ñîçíàíèÿ. Îñíîâîé äåÿòåëüíîñòè Êîíñòèòóöèîííîãî
Ñóäà íàðÿäó ñ Êîíñòèòóöèåé Ðåñïóáëèêè Áåëàðóñü ÿâëÿþòñÿ ìåæäóíà-
ðîäíûå ïðàâîâûå àêòû. Ñòàòüÿ 8 Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü
ïðåäóñìàòðèâàåò, ÷òî  Ðåñïóáëèêè Áåëàðóñü  ïðèçíàåò ïðèîðèòåò îá-
ùåïðèçíàííûõ ïðèíöèïîâ ìåæäóíàðîäíîãî ïðàâà è îáåñïå÷èâàåò ñî-
îòâåòñòâèå èì çàêîíîäàòåëüñòâà. Â ðåøåíèÿõ Êîíñòèòóöèîííîãî Ñóäà,
ïðèíÿòûõ â ïåðèîä ñ 1997 ã. ïî èþëü  2005 ã., èìåþòñÿ 84 ññûëêè íà
Âñåîáùóþ äåêëàðàöèþ ïðàâ ÷åëîâåêà, Ìåæäóíàðîäíûå ïàêòû î ãðàæ-
äàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ, à òàêæå îá ýêîíîìè÷åñêèõ, ñîöèàëü-
íûõ è êóëüòóðíûõ ïðàâàõ, Êîíâåíöèé î ïðàâàõ ðåáåíêà è î ñòàòóñå áå-
æåíöà, à òàêæå íà äðóãèå ìåæäóíàðîäíî-ïðàâîâûå àêòû.     

Ïðèíèìàÿ ðåøåíèÿ ïî ñëîæíûì âîïðîñàì, ñâÿçàííûì ñî ñïîðíûìè
ñèòóàöèÿìè â ïåðèîä âûáîðîâ, ìåæäó ïðàâèòåëüñòâîì è ïðîôñîþçàìè,
è äð., Êîíñòèòóöèîííûé Ñóä îáåñïå÷èâàåò èõ ðåøåíèå â ïðàâîâîì ïî-
ëå, òåì ñàìûì çàêëàäûâàÿ îñíîâû ïðàâîâîãî ãîñóäàðñòâà, ñîçäàâàÿ ñòà-
áèëüíîñòü â îáùåñòâå. Òàê, â ïåðèîä âûáîðîâ Ïðåçèäåíòà Ðåñïóáëèêè
Áåëàðóñü èíèöèàòèâíàÿ ãðóïïà ãðàæäàí  â êà÷åñòâå êàíäèäàòà â Ïðå-

83

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È

8 Ìåäóøåâñêèé À.Í. Ñðàâíèòåëüíîå êîíñòèòóöèîííîå ïðàâî è ïîëèòè÷åñêèå èíñòè-
òóòû. - Ì., 2002. - Ñ. 239-240.



çèäåíòû âûäâèíóëà îäíîãî èç ëèäåðîâ îïïîçèöèè - Ç.Ñ. Ïîçíÿêà. Öåí-
òðàëüíàÿ êîìèññèÿ Ðåñïóáëèêè Áåëàðóñü  ïî âûáîðàì è ïðîâåäåíèþ
ðåñïóáëèêàíñêèõ ðåôåðåíäóìîâ îáðàòèëàñü â Êîíñòèòóöèîííûé Ñóä ñ
ïðîñüáîé âûñêàçàòü ïðàâîâóþ ïîçèöèþ îòíîñèòåëüíî ïîíÿòèÿ “ãðàæ-
äàíèí Ðåñïóáëèêè Áåëàðóñü, ïîñòîÿííî ïðîæèâàþùèé â Ðåñïóáëèêå
Áåëàðóñü”, èñïîëüçóåìîãî â ñòàòüå 80 Êîíñòèòóöèè, ïîñêîëüêó Ç.Ñ.
Ïîçíÿê â òîò ïåðèîä ïðîæèâàë â Ðåñïóáëèêå Ïîëüøà  è îáðàòèëñÿ ñ
ïðîñüáîé î ïîëó÷åíèè óáåæèùà. Â ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà
îòìå÷åíî, ÷òî, îöåíèâàÿ äåéñòâèòåëüíûå èëè ìíèìûå îñíîâàíèÿ äëÿ
îáðàùåíèÿ Ç.Ñ. Ïîçíÿêà ñ ïðîñüáîé î ïîëó÷åíèè óáåæèùà â äðóãîé
ñòðàíå, Ñóä èñõîäèò èç òîãî, ÷òî ðåãèñòðàöèÿ óêàçàííîé èíèöèàòèâíîé
ãðóïïû ïî âûäâèæåíèþ óêàçàííîãî ëèöà êàíäèäàòîì â Ïðåçèäåíòû
Ðåñïóáëèêè Áåëàðóñü  áóäåò ñâèäåòåëüñòâîâàòü î äîáðîé âîëå ãîñóäàð-
ñòâà êàê ïðàâîâîãî è äåìîêðàòè÷åñêîãî, åãî ñòðåìëåíèè óêðåïëÿòü óñ-
òîè íàðîäîâëàñòèÿ è æåëàíèè ïðîâåñòè ñâîáîäíûå è ñïðàâåäëèâûå âû-
áîðû, ðåøàÿ âîïðîñû, ðóêîâîäñòâóÿñü íîðìàìè ìåæäóíàðîäíîãî ïðà-
âà, íàïðàâëåííûì íà îáåñïå÷åíèå è çàùèòó îñíîâîïîëàãàþùèõ ïðàâ è
ñâîáîä ÷åëîâåêà è ãðàæäàíèíà. Êîíñòèòóöèîííûé Ñóä óêàçàë â ðåøå-
íèè, ÷òî èìåþòñÿ  ïðàâîâûå îñíîâàíèÿ äëÿ ðåãèñòðàöèè äàííîé èíè-
öèàòèâíîé ãðóïïû.

Êîíôëèêò ìåæäó Ïðàâèòåëüñòâîì è ïðîôñîþçàìè Áåëàðóñè âîçíèê â
ñâÿçè ñ ïðîöåäóðîé óïëàòû ïðîôñîþçíûõ âçíîñîâ. Â ãîñóäàðñòâàõ
áûâøåãî Ñîþçà ÑÑÐ îíè óäåðæèâàëèñü èç çàðàáîòíîé ïëàòû ðàáîòíè-
êà è ïåðå÷èñëÿëèñü íà ñ÷åò ïðîôñîþçà. Èç ïîñòàíîâëåíèÿ Ïðàâèòåëü-
ñòâà îò 14 äåêàáðÿ 2001 ã. ¹ 1804 “Î ìåðàõ ïî çàùèòå ïðàâ ÷ëåíîâ ïðî-
ôåññèîíàëüíûõ ñîþçîâ” ñëåäîâàëî, ÷òî âçíîñû äîëæíû âûïëà÷èâàòü-
ñÿ ðàáîòíèêîì — ÷ëåíîì ïðîôåññèîíàëüíîãî ñîþçà ëè÷íî, ìèíóÿ áóõ-
ãàëòåðèþ ïðåäïðèÿòèÿ. Â Êîíñòèòóöèîííûé Ñóä ïîñòóïèëè ìíîãî÷èñ-
ëåííûå îáðàùåíèÿ: Êîìèññèè ïî ïðàâàì ÷åëîâåêà, íàöèîíàëüíûì îò-
íîøåíèÿì è ñðåäñòâàì ìàññîâîé èíôîðìàöèè Ïàëàòû ïðåäñòàâèòåëåé
Íàöèîíàëüíîãî Ñîáðàíèÿ Ðåñïóáëèêè Áåëàðóñü, Ôåäåðàöèè ïðîôñîþ-
çîâ áåëîðóññêîé, îáëàñòíûõ, ðàéîííûõ îðãàíèçàöèé ïðîôñîþçîâ, ÷ëå-
íîâ ïðîôñîþçîâ ïðåäïðèÿòèé è îðãàíèçàöèé. Â íèõ îòìå÷àëîñü, ÷òî
ðåøåíèå Ïðàâèòåëüñòâà ñòàëî ñåðüåçíûì ïðåïÿòñòâèåì äëÿ âûïîëíå-
íèÿ ïðîôñîþçàìè ñâîèõ óñòàâíûõ öåëåé è çàäà÷. Â ñâîåì ðåøåíèè
Êîíñòèòóöèîííûé Ñóä ïðèçíàë, ÷òî íå èñêëþ÷àåòñÿ ïðàâà ðàáîòíèêîâ
- ÷ëåíîâ ïðîôñîþçà, êîòîðûì çàðïëàòà ïåðå÷èñëÿåòñÿ íà ñ÷åòà â áàí-
êîâñêèõ ó÷ðåæäåíèÿõ, äåëàòü ïîðó÷åíèÿ áàíêàì î ïåðå÷èñëåíèè
ïðîôñîþçíûõ âçíîñîâ â áåçíàëè÷íîì ïîðÿäêå  íà ñ÷åòà ïðîôñîþçíûõ
îðãàíèçàöèé, êàê ýòî ïðåäóñìîòðåíî â ñòàòüÿõ 198 - 210 Áàíêîâñêîãî
êîäåêñà Ðåñïóáëèêè Áåëàðóñü.  Êîíñòèòóöèîííûé Ñóä òàêæå ïðèçíàë,
÷òî ïîäõîä Ïðàâèòåëüñòâà íå ÿâëÿåòñÿ îïòèìàëüíûì è íóæäàåòñÿ â
óñîâåðøåíñòâîâàíèè. Â öåëÿõ ðàçâèòèÿ ñîöèàëüíîãî ïàðòíåðñòâà, ãàð-
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ìîíè÷íûõ òðóäîâûõ îòíîøåíèé  Êîíñòèòóöèîííûé Ñóä ïðåäëîæèë
Ïðàâèòåëüñòâó ðàññìîòðåòü âîïðîñ î ñîâåðøåíñòâîâàíèè çàêîíîäà-
òåëüñòâà, êàñàþùåãîñÿ ìåõàíèçìà ïåðå÷èñëåíèÿ ïðîôñîþçíûõ âçíî-
ñîâ, â òîì ÷èñëå è ïðè çàêëþ÷åíèè Ãåíåðàëüíîãî ñîãëàøåíèÿ ìåæäó
Ïðàâèòåëüñòâîì, ðåñïóáëèêàíñêèìè îáúåäèíåíèÿìè íàíèìàòåëåé è
ïðîôñîþçîâ. Â ïðèíÿòîì ïîñëå ýòîãî ïîñòàíîâëåíèè Ïðàâèòåëüñòâî
ïðåäóñìîòðåëî âîçìîæíîñòü óäåðæàíèÿ èç çàðàáîòíîé ïëàòû ðàáîòíè-
êîâ ïî ìåñòó ðàáîòû ÷ëåíñêèõ ïðîôñîþçíûõ âçíîñîâ äëÿ ïðîèçâîäñò-
âà áåçíàëè÷íûõ ðàñ÷åòîâ ïî èõ ïèñüìåííîìó çàÿâëåíèþ. 

Óêàçàííûå âûøå è äðóãèå ïðèìåðû ïîçâîëÿþò ñäåëàòü âûâîä î òîì,
÷òî ìåõàíèçì ðàâíîâåñèÿ â îáùåñòâå, ñòàâÿùåì ñâîåé öåëüþ ñóùåñò-
âåííûå äåìîêðàòè÷åñêèå ïðåîáðàçîâàíèÿ âî ìíîãîì çàâèñèò è îò Êîí-
ñòèòóöèîííîãî Ñóäà.

Ïðàâîâîå ãîñóäàðñòâî ïðåäóñìàòðèâàåò íå òîëüêî îáÿçàííîñòü ñîáëþ-
äåíèÿ Êîíñòèòóöèè è çàêîíîâ, íî è èñïîëüçîâàíèå èõ ïîòåíöèàëà äëÿ
ðàçâèòèÿ îáùåñòâà è ãîñóäàðñòâà. Â ðÿäå ñòðàí ìû íàáëþäàåì ñòàáèëü-
íîñòü êîíñòèòóöèîííûõ àêòîâ, ïðèíÿòûõ íàìíîãî ðàíåå. Îíè ïðîäîë-
æàþò äåéñòâîâàòü è â óñëîâèÿõ ðàçâèòèÿ íîâûõ îáùåñòâåííûõ îòíî-
øåíèé, ñòðåìèòåëüíîãî òåõíè÷åñêîãî ïðîãðåññà è ò.ï.

Òàêèå æå òåíäåíöèè ïðîñëåæèâàþòñÿ è â Ðåñïóáëèêå Áåëàðóñü. Çàêîí
”Î Êîíñòèòóöèîííîì Ñóäå Ðåñïóáëèêè Áåëàðóñü” íå ïðåäóñìàòðèâàåò
â êà÷åñòâå ëèö, èìåþùèõ ïðàâî íà îáðàùåíèå â Êîíñòèòóöèîííûé
Ñóä, ãðàæäàí Áåëàðóñè. 

Â òî æå âðåìÿ èç ÷àñòè ÷åòâåðòîé ñòàòüè 122 Êîíñòèòóöèè ñëåäóåò,
÷òî ðåøåíèÿ ìåñòíûõ Ñîâåòîâ äåïóòàòîâ, èñïîëíèòåëüíûõ è ðàñïîðÿ-
äèòåëüíûõ îðãàíîâ, îãðàíè÷èâàþùèõ èëè íàðóøàþùèõ ïðàâà, ñâîáî-
äû è çàêîííûå èíòåðåñû ãðàæäàí, à òàêæå â èíûõ ïðåäóñìîòðåííûõ
çàêîíîäàòåëüñòâîì ñëó÷àÿõ ìîãóò áûòü îáæàëîâàíû â ñóäåáíîì ïîðÿä-
êå. Â ñâÿçè ñ òåì, ÷òî êîíòðîëü çà êîíñòèòóöèîííîñòüþ íîðìàòèâíûõ
àêòîâ â ãîñóäàðñòâå âîçëîæåí íà Êîíñòèòóöèîííûé Ñóä (÷àñòü ïåðâàÿ
ñòàòüè 116 Êîíñòèòóöèè), ðàññìîòðåíèå òàêèõ îáðàùåíèé ãðàæäàí è
îðãàíèçàöèé ñòàëî îáÿçàííîñòüþ Ñóäà. Â ïåðèîä ñ 2002 ã. ïî îêòÿáðü
2005 ã. Êîíñòèòóöèîííûì Ñóäîì ðàññìîòðåíî 33 òàêèõ îáðàùåíèÿ.
Îíè êàñàëèñü âàæíûõ äëÿ ãðàæäàí âîïðîñîâ: óïëàòû ìåñòíûõ íàëîãîâ
è ñáîðîâ, ïðèäàíèÿ îáðàòíîé ñèëû ðåøåíèÿì ìåñòíûõ Ñîâåòîâ, âçè-
ìàíèÿ ïëàòû çà ðåãèñòðàöèþ èíîñòðàííûõ ãðàæäàí è ëèö áåç ãðàæ-
äàíñòâà, ïîðÿäêà ïðèåìà ãðàæäàí è äðóãèõ. Êàê ïðàâèëî, âñå ðåøåíèÿ
Êîíñòèòóöèîííîãî Ñóäà èñïîëíåíû ëèáî íàõîäÿòñÿ â ïðîöåññå èñïîë-
íåíèÿ. Èíîãäà äàæå çàïðîñ Êîíñòèòóöèîííîãî Ñóäà î ïîëó÷åíèè êà-
êèõ-ëèáî ìàòåðèàëîâ èç îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ ÿâëÿåòñÿ
ïðè÷èíîé äëÿ âíåñåíèÿ ñîîòâåòñòâóþùèõ èçìåíåíèé â íîðìàòèâíûå
ïðàâîâûå àêòû. 85
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Îäíàêî ñëåäóåò êîíñòàòèðîâàòü íàëè÷èå íå òîëüêî äîñòèæåíèé, íî è
òðóäíîñòåé. Ãîñóäàðñòâåííûå îðãàíû, ñóäû, äðóãèå îðãàíû,  óïîëíîìî-
÷åííûå íà âíåñåíèå ïðåäëîæåíèé â Êîíñòèòóöèîííûé Ñóä, ðåäêî ðåà-
ëèçóþò ñâîå ïðàâî, íåñìîòðÿ íà ñóùåñòâîâàíèå ìíîãèõ ïðîòèâîðå÷èé
è èíûõ íåäîñòàòêîâ â àêòàõ çàêîíîäàòåëüñòâà. Íà ýòè îáñòîÿòåëüñòâà
Êîíñòèòóöèîííûé Ñóä íåîäíîêðàòíî îáðàùàë âíèìàíèå Ïðåçèäåíòà,
Ïàðëàìåíòà, äðóãèõ ãîñóäàðñòâåííûõ îðãàíîâ â åæåãîäíûõ ïîñëàíèÿõ
î ñîñòîÿíèè êîíñòèòóöèîííîé çàêîííîñòè â Ðåñïóáëèêå Áåëàðóñü.
Âìåñòå ñ òåì ïðîèñõîäèò ïðîöåññ èçìåíåíèÿ ïðàâîñîçíàíèÿ ãðàæäàí,
ñëóæàùèõ è ðóêîâîäèòåëåé ãîñóäàðñòâåííîãî àïïàðàòà, êîòîðûå ÷àùå
îáðàùàþòñÿ ê íîðìàì Êîíñòèòóöèè, âèäÿò ïîçèòèâíóþ ðîëü Êîíñòè-
òóöèîííîãî Ñóäà â íàëàæèâàíèè ïðàâîâîãî ïîäõîäà ïðè ðàçðåøåíèè
âîçíèêàþùèõ ïðîáëåì.

SUMMARY

Adoption of the Constitution of the Republic of Belarus of 1994 occurred
in the course of constitutional reforms typical to many independent states
of the Eastern Europe. It was accompanied by the formation of new 
constitutional ideas, reproducing the basic norms of international law,
assigned to protect human rights and freedoms and other progressive 
notations.  

The process of discussion of the draft of the Constitution of Belarus of 1994
confirmed that it was not a mechanical one. A number of suggestions of
the Citizens, public organizations, labour collectives sent to the authors of
the draft, analysis of the history of development of Belarus confirmed that
new priorities were not imposed upon. They matured in the society as in
live, developing organism and became a part of its establishment. Thus, the 
conclusion, made in the introduction of the Constitution, is 
comprehendible. It mentions that the Fundamental Law of the Republic of
Belarus is based on the centuries-old history of the development the
Belarus statehood.

According to the author, services of the European law is an acting legal
model made from incomplete legal constructions which ensured the
dynamics of the development of the society and state in a definite histor-
ical period.

In his short presentation, the author does not only concern one of the 
problems, which, according to him, is the most essential one as it is 
pronounced more frequently. While making a comparative analysis of the
constitutions of the Western countries and of Belarus and Russia as well,
its authors state that the main difference between them is the infringement
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of the Constitutions of Belarus and Russia, and the separation of powers 
dominating in the executive power. According to the author, the goal of
construction of democratic social legal state stipulated in these constitutions,
does not exclude this peculiarity in the period of economical and other dif-
ficulties of the causes demanding concentration of power. This confirms
only the viability of the construction of the democratic social rule-of-law
state, declared in the above-mentioned constitutions, which permits to
assure the transformation of the totalitarian state into a democratic one.

The author also states the important role of the constitutional courts in the
protection of the norms of the main law. Such an attitude is lawful also for
the Constitutional Court of Belarus. Independent social inquiries show that
the population highly appreciates its activity for protection of human rights
and freedoms.

At the end, the author states that rule-of-law state envisages not only
liability of adherence to the Constitution and laws, but also usage of its
potential for the development of the society and the state. It is confirmed
by the fact that in a number of countries stabilization of the constitutional
acts adopted beforehand is observed. They continue to act also in the 
conditions of development of new social relations, speedy technical
progress, etc.
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CONSTITUTIONAL JUSTICE AND POLITICS
IN THE ITALIAN EXPERIENCE.

GGUUIIDDOO NNEEPPPPII MMOODDOONNAA 
Vice-President of the Constitutional Court of Italy

1. In Italy, as in all countries characterized by a democracy based on the
rule of law, the premise for a correct interaction between constitutional 
justice and the political branch is the existence of a Constitutional Court
independent from the executive and legislative branches, and from all
other State powers.

Since the early nineteenth century American constitutional scholars
acknowledged the power of courts to exercise judicial review over the 
constitutionality of federal and state laws and not to apply them when
deemed incompatible with the Constitution, its Amendments or the Bill of
Rights. In the famous case of Marbury v. Madison of 1803 the Supreme
Court held that the Constitution is a law superior to all other laws and
established that ‘ordinary’ laws, that is, statutes enacted by the legislative
branch, must respect the Constitution. The Supreme Court also ruled that
every judge has both the power and duty not to apply a law when he or
she finds it unconstitutional.

In Europe the concept of the supremacy of the law, which was viewed as
the highest expression of State sovereignty because voted by Parliament
representing the popular will, made it difficult to accept that a body other
than the legislative one could review the laws and refuse to apply a legal
provision on the grounds that it was contrary to the Constitution. 

The twentieth century, however, was a period shaken by two world wars and
deeply marked by authoritarian political experiences and the repression of
democratic institutions in a number of European countries, among them Italy,
with the twenty year long fascist regime. In the wake of this tragic experience,
a growing awareness emerged that safeguarding the basic rights established
in Constitutions and the constitutional balance of powers meant being able to
exert control even over the highest expression of the will of representative
organs, including Parliaments, and thus on the laws themselves. It was 
generally believed that the normal bodies of the judiciary were not equipped
to carry out this sort of control. This is because they consisted of un-elected
career magistrates who were not in any way representative and who lacked
the necessary political sensitivity to carry out this task. Still, constitutional
review could not be entrusted to the same Parliament that enacted the statutes
challenged, because the body subject to review could not review itself. G
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It was therefore decided that the solution would be to create a special 
tribunal or court, operating pursuant to judicial procedures, and made up
of legal experts chosen specifically for this function, elected by Parliament
or by other supreme State institutions for fixed tenures, not removable at
will, and independent of the political branches. This institution was
entrusted with reviewing the constitutionality of statutes and of voiding
them if they were unconstitutional. In this way constitutional review was
established, destined to ensure the application of constitutional principles
thanks to procedures that were judicial in nature, but with a political character
and effect. In fact, this type of review had to interact with political
institutions exercising legislative powers, and also interfere with the
executive and judicial branches.

In addition to acting as “judges of the laws”, constitutional courts are often
called upon to exercise other functions, generally associated with 
guaranteeing the observance of constitutional principles relating to the
organization of the State, which are also characterized by relevant political
repercussions. These are primarily the functions of resolving controversies
between different State powers, the central State and federated States or
other territorial communities (for instance, the Regions), thus maintaining
a balance of powers between national institutions and peripheral ones.

Overall, in almost all of the contemporary Constitutions the need for a
mechanism of constitutional review of statutes and an impartial arbiter of
conflicts of power (the legislative, executive and judicial ones) and of 
central versus peripheral entities is generally recognized. In nations that
have followed the U.S. model, these functions are exercised by the highest
court in the judicial hierarchy, while in countries that have followed the
European model the task of guaranteeing in an impartial and independent
manner the observance of the Constitution is assigned to specific
Constitutional Courts, sometimes known as supreme tribunals or courts,
separate and autonomous from the ordinary courts. This is the model in
place in Italy, also followed by the Constitutional Court of the Republic of
Armenia, that is to say a judicial body separate and independent from the
executive and legislative branches, but also from the judicial one.    

On the basis of the historical experiences of the twentieth century and the
need to provide valid defenses for constitutional liberties and the 
democratic order, the Italian Constitution that entered into force in 1948,
after the fall of the fascist dictatorship, instituted the Constitutional Court
in the section dedicated to ‘Constitutional Guarantees’. The Constitutional
Court has thus been entrusted with reviewing the constitutionality of laws
and acts by the State and regions having the force of law, resolving con-
flicts between State powers, those between the State and the regions and
between regions, and ruling on charges of high treason and attempt
against the Constitution brought against the President of the Republic.   89
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2. An essential premise for the performance of the function of guarantee
and defense of liberty rights and the democratic order is that the
Constitutional Court be absolutely impartial and independent. The Italian
Constitution provides for impartiality and independence with an articulated
system of nominations for the fifteen judges sitting on the Court.

Constitutional judges are selected from  restricted categories of jurists:
judges, who may be retired, from the highest levels of the judiciary, that
is, the Court of Cassation, the Council of State, and the Court of Accounts;
full university law professors; attorneys with at least 20 years of law prac-
tice. There are no maximum or minimum age limits, but, considering the
requirement that judges belong to the highest courts, or teach at top 
university levels, or practice law for a long length of time, constitutional
judges are normally appointed to the Court between the ages of fifty and
seventy years old. The fact that judges come from the higher levels of the
court system, academia, and law practice ensures a wide and diversified
spectrum of knowledge and experience, able to resolve issues that are not
only legal, but that require intellectual, ideological and political sensibili-
ties ranging well beyond law subjects. 

A constitutional judge’s term - nine years - is longer than any other public
office set forth in the Constitution and contributes, along with the inability to
be re-elected, to ensuring the independence of constitutional judges, partic-
ularly  those appointed by Parliament, which selects one third of the judges. 

The method of appointment of constitutional judges seeks to attain and bal-
ance a number of needs: first, to ensure the independence and impartiality
of the Court as much as possible; to guarantee a high level of preparation
and legal experience; to blend together, through the various intellectual
and professional backgrounds, different approaches to the legal world,
capable of taking into account the ideological and political repercussions of
the issues decided. 

It is important to point out that judges’ appointments are distributed in
time and that normally not more than one or two judges are appointed at
once. This allows changes in the composition of the Court to be gradual,
including changes in its jurisprudence that must nevertheless be part of an
overall spectrum of continuity.  Five judges - one third of the Court - are
elected by the higher levels of the judiciary (three by the judges of the
Court of Cassation, one by the members of the Council of State, and one
by the members of the Court of Accounts, all necessitating an absolute
majority of the votes cast). Another five judges are elected by Parliament
- the Chamber of Deputies and the Senate - during a joint session, with a
two thirds majority of members in the first three ballots and of three fifths
in the following ones; the remaining five judges are appointed by the
President of the Republic.

90
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The judges elected by the high levels of the judiciary bring their particu-
lar experiences and legal backgrounds to the Court and are in no way con-
nected to the makeup of the political branch. In turn, judges elected by
Parliament (almost always selected among university professors and attor-
neys) mirror the ideological and political composition of the representative
assemblies and sometimes are or have been members of the Chamber of
Deputies or the Senate. The qualified majority (two thirds or three fifths)
needed to be elected means that the political party or coalition which
holds a majority in Parliament normally does not dispose of enough votes
to elect its candidate, but also requires approval by the opposition, with
which it must reach an agreement. The candidates presented both by the
parliamentary majority and the opposition must therefore obtain the con-
sensus of a wide range of political forces, rendering them much less linked
to the party or parties to which they are connected; in any event, the
judges elected by Parliament are not representative of, or directed by, the
political forces that proposed them. Rather, as all other members of the
Court, they are independent from the political parties and Parliament who
elected them.

Finally, the five judges designated by the President of the Republic are
usually chosen so that the overall composition of the Court reflects, as
faithfully as possible, the political and ideological pluralism within the
country; the President of the Republic, while making his choices, also takes
into account the need that within the Court all major legal areas are 
represented (civil law, criminal law, administrative law, labor law, etc., in
addition to a strong presence of constitutional scholars).

An appointment process of this kind, along with the judges’ diversified
backgrounds and professional experiences, avoids the formation of groups
or ‘parties’ within the Court, as for example those appointed by the 
judiciary versus those selected by the President of the Republic, or else
professors versus attorneys. 

The criteria used to elect the Court’s President also promote the independ-
ence of the Court. In fact, the President is elected among and by the judges
sitting on the Constitutional Court, without any outside interference by
Parliament, the President of the Republic, or the Executive. The autonomous
nature of the President’s nomination reinforces the collegiality of the Court
because in deciding issues the President has the same weight and powers as
other judges. The President’s authority primarily consists in organizing the
Court’s workload, such as assigning cases to individual judges designated as
rapporteurs, establishing the Court calendar, and representing the Court in its
relations with the other branches.

Independence is also ensured by specific prerogatives and duties of the
judges and by the Court’s organizational and financial independence. 91
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Judges may not be held liable for the opinions expressed and the votes
cast during the exercise of their functions, and may not be criminally 
prosecuted or deprived of their personal liberty without the Court’s author-
ization. The retribution of  constitutional judge is fixed by law, in the
amount of 50% more than the compensation of the President of the Court
of Cassation. Constitutional judges may not engage in any other profes-
sional activity while serving their term; they cannot belong to any political
party and must refrain from all forms of political activity.

The Constitutional Court, like the President of the Republic and Parliament,
organizes its own activities in full autonomy and is provided with the
human, material, and financial resources necessary to independently carry
out its functions; it is not subject to any outside check or interference deal-
ing with its organization, the administration of its human resources (approx-
imately 350 employees) or its financial resources management. 

3. The independence the Italian Constitutional Court does not isolate it
from the institutional and political context in which it operates; on the con-
trary, it is that very independence which gives the Court the strength to
make choices that may effect other political and institutional powers.

For example, the Court may postpone inserting in its calendar issues of
constitutionality raised with respect to laws that are under discussion in
Parliament, so as to avoid interfering with the choices of the legislative
branch; similarly, if the Executive  manifests its intent to amend an uncon-
stitutional statute, the Court shall abstain from issuing a ruling so that the
executive branch may act on its own initiative to correct any unconstitu-
tional provisions; the Court also usually grant particular attention and
exercises caution in cases which involving the national budget, for exam-
ple, issues dealing with social security, or pension benefits. With respect
to the role played by ordinary judges, the Court, when has to decide on a
recent law challenged as unconstitutional, but which could be interpreted
in a constitutionally sound manner, will postpone the decision, and wait to
see whether the Court of Cassation’s jurisprudence will adopt an interpre-
tation that conforms to the Constitution.

Further, in the area of conflicts of powers, which in Italy are most frequent
between the legislative and judicial branches in cases where a judicial body
challenges the declarations of Parliament on the immunity of one of its
members for defamatory statements made while exercising a parliamentary
function, the Court seeks to avoid that its decisions produce undesired
political effects. It is a well-established practice that close to election time
no cases are decided which could cause political effects in favor or against
majority or opposition parties, for instance due to a member of the
Parliament’s notoriety or the political repercussions of the contents of spe-
cific defamatory statements.   
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Even with such precautions, it is inevitable that the Court’s decisions will
at times have political repercussions and raise heated debates either in
favor of or against the Court, accused of favoring or harming the parlia-
mentary majority or its opposition. When such debates arise, the Court’s
strength lies in its composition which, thanks to the balanced system of
election and appointment of its members, helps to ensure that  prearranged
majorities or dominant groups cannot influence the Court’s decision-mak-
ing process. The credibility of a Constitutional Court against political
attacks lies in the ability to show that it is not the expression of any polit-
ical majority or preconceived ideology and that it is able to decide in full
autonomy from the institutions of the political branch.

4. Based on the contents of the Constitution of the Republic of Armenia
and the law on the Constitutional Court approved by the National
Assembly on December 9, 1997, I find that important premises exist for the
correct exercise of constitutional review assigned to the Armenian Court.

First, the dual system of designation of the Armenian Constitutional
Court’s members ensures sufficient guarantees of independence with
respect to the political branch: it is presumable that the five judges elect-
ed by the National Assembly are representative of the various political
forces present in Parliament. The President of the Republic, exercising the
power to appoint the remaining four judges, is able to play a balancing role
so that the major components of the political and ideological spectrum of
the Nation are represented on the Court, as well as the legal subjects and
professional qualifications necessary for the Court’s correct functioning.
An additional guarantee of independence is that the President of the Court
is chosen among the members of the Court itself and with a dual designa-
tion system: if the National Assembly does not proceed with the President’s
election within thirty days, the power of appointment shall be exercised by
the President of the Republic. 

Sufficient guarantees are also ensured through the Court’s financial and
organizational independence attributed to the Court by the 1997 Law.  

Independence, which is the premise of a correct relationship between the
Court and the political branch, is also confirmed by the guarantees provid-
ed to the individual judges sitting on the Court: such as the fact that they
are only subject to the law, the prohibition and punishment of any form of
pressure exercised over them, the inability to induce a judge to resign until
the age of seventy, except for the cases expressly provided for by the
Constitution and the laws, immunity from criminal or administrative pros-
ecution, unless consented to by the body that appointed the judge and
authorized by the Constitutional Court itself, and the determination of the
judges’ compensation by statute. 93
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I find that the necessary premises exist for the true realization of the fun-
damental principles underlying the Constitutional Court’s activity. Such
fundamental principles, as set forth in Article 6 of the 1997 law, are inde-
pendence, the adversarial process as a means for decision-making, colle-
giality, and transparency.

I hope that during the course of our discussions the comparison of expe-
riences between the young Armenian Constitutional Court and those of
other European Courts which have performed their duties now for several
decades may confirm these positive impressions and may perhaps suggest
legislative modifications aimed at further strengthening the guarantees of
independence and the exercise of constitutional control assigned to the
Armenian Constitutional Court.

ÐÅÇÞÌÅ

Íà îñíîâå èñòîðè÷åñêîãî îïûòà XX ñòîëåòèÿ è íåîáõîäèìîñòè îáåñ-
ïå÷åíèÿ äåéñòâåííîé çàùèòû êîíñòèòóöèîííûõ ñâîáîä è äåìîêðàòè-
÷åñêîãî ïîðÿäêà‚ Êîíñòèòóöèÿ Èòàëèè‚ âñòóïèâøàÿ â ñèëó â 1948ã.,
ïîñëå ïàäåíèÿ ôàøèñòêîãî ðåæèìà, ïðåäóñìîòðåëà ñîçäàíèå Êîíñòè-
òóöèîííîãî Ñóäà â ðàçäåëå, îçàãëàâëåííîì «Êîíñòèòóöèîííàÿ ãàðàí-
òèÿ». Êîíñòèòóöèîííîìó Ñóäó áûëî ââåðåíî îñóùåñòâëåíèå ïðîâåð-
êè êîíñòèòóöèîííîñòè çàêîíîâ è àêòîâ, èìåþùèõ ñèëó çàêîíà‚ ïðè-
íÿòûõ ãîñóäàðñòâîì è ðåãèîíàìè‚ ðàçðåøåíèå êîíôëèêòîâ ìåæäó
âåòâÿìè âëàñòè‚ ìåæäó ãîñóäàðñòâîì è ðåãèîíàìè‚ ìåæäó ðåãèîíàìè‚
ðåøåíèå âîïðîñîâ ïî îáâèíåíèþ â ãîñóäàðñòâåííîé èçìåíå è àíòè-
êîíñòèòóöèîííûõ äåéñòâèÿõ,  âûäâèíóòûõ ïðîòèâ Ïðåçèäåíòà Ðåñ-
ïóáëèêè. 

Êîíñòèòóöèîííûå ñóäüè èçáèðàþòñÿ èç îïðåäåëåííûõ îãðàíè÷åííûõ
êàòåãîðèé þðèñòîâ: ñóäåé, óøåäøèõ â îòñòàâêó èç âûñøèõ ñóäåáíûõ
èíñòàíöèé‚ à èìåííî: Êàññàöèîííîãî Ñóäà‚ Ãîñóäàðñòâåííîãî Ñîâåòà‚
èëè Ñ÷åòíîé ïàëàòû; óíèâåðñèòåòñêèõ ïðîôåññîðîâ ïðàâà‚ àäâîêàòîâ,
èìåþùèõ þðèäè÷åñêèé ñòàæ íå ìåíåå 20 ëåò. Âîçðàñòíûõ îãðàíè÷å-
íèé íå ñóùåñòâóåò‚ íî ó÷èòûâàÿ òî, ÷òî ñóäüè âûñøèõ ñóäîâ ëèáî ïðå-
ïîäàþò â âûñøèõ óíèâåðñèòåòàõ ëèáî èìåþò äëèòåëüíóþ þðèäè÷å-
ñêóþ ïðàêòèêó‚ âîçðàñò êîíñòèòóöèîííûõ ñóäåé êîëåáëåòñÿ îò ïÿòèäå-
ñÿòè äî ñåìèäåñÿòè ëåò. Òî îáñòîÿòåëüñòâî‚ ÷òî ýòè ñóäüè ïðèõîäÿò èç
âûñøèõ ñòðóêòóð ñóäåáíîé ñèñòåìû‚ àêàäåìè÷åñêèõ âóçîâ è èìåþò
äëèòåëüíóþ ïðàâîâóþ ïðàêòèêó, ãàðàíòèðóåò øèðîêèé è ðàçíîñòîðîí-
íèé îáúåì çíàíèé è îïûòà‚ ñïîñîáíîñòü ðåøàòü íå òîëüêî ïðàâîâûå
çàäà÷è‚ íî è çàäà÷è, òðåáóþùèå èíòåëëåêòóàëüíûõ‚ èäåîëîãè÷åñêèõ è
ïîëèòè÷åñêèõ çíàíèé òàêæå âíå ïðàâîâûõ òåì.
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Âàæíî îòìåòèòü‚ ÷òî íàçíà÷åíèå ñóäåé èìååò êîíêðåòíûå ñðîêè‚ è
îáû÷íî íàçíà÷àþòñÿ îäíîâðåìåííî íå áîëåå îäíîãî èëè äâóõ ñóäåé. Ýòî
ïîçâîëÿåò ìåíÿòü ñîñòàâ Ñóäà ïîñòåïåííî‚ âêëþ÷àÿ èçìåíåíèÿ ñóäîïðî-
èçâîäñòâà, êîòîðûå ÿâëÿþòñÿ ÷àñòüþ ïðîäîëæèòåëüíîãî, äëèòåëüíîãî,
ïîñëåäîâàòåëüíîãî ïðîöåññà. Ïÿòü ñóäåé, ò. å. 1/3 ñóäà èçáèðàåòñÿ èç
âûñøèõ èíñòàíöèé ñóäåáíîé âëàñòè. Äðóãèå ïÿòü ñóäåé èçáèðàþòñÿ
Ïàðëàìåíòîì - Ïàëàòîé äåïóòàòîâ è Ñåíàòîì íà ñîâìåñòíîé ñåññèè  2/3
äåïóòàòîâ â ïåðâûõ òðåõ ãîëîñîâàíèÿõ è 3/5 - â ïîñëåäóþùèõ ãîëîñîâà-
íèÿõ‚  îñòàâøèåñÿ ïÿòü ñóäåé íàçíà÷àþòñÿ Ïðåçèäåíòîì Ðåñïóáëèêè. 

Ïîäîáíûé ïðîöåññ íàçíà÷åíèÿ ñóäåé ñ òàêèìè ðàçëè÷íûìè ïðîôåñ-
ñèîíàëüíûìè çíàíèÿìè è îïûòîì‚ ïîçâîëÿåò èçáåæàòü ôîðìèðîâàíèÿ
ãðóïï èëè   «ïàðòèé» âíóòðè ñóäà‚ êàê, íàïðèìåð‚ ðàçäåëåíèå ñóäåé íà
ãðóïïû ñóäåé, íàçíà÷åííûõ âûñøèìè èíñòàíöèÿìè ñóäåáíîé âëàñòè‚ è
ñóäåé, íàçíà÷åííûõ Ïðåçèäåíòîì Ðåñïóáëèêè‚ èëè ãðóïïû ñóäåé-ïðî-
ôåññîðîâ, ïðîòèâîñòîÿùèõ àäâîêàòàì.

Íåçàâèñèìîñòü Êîíñòóòóöèîííîãî Ñóäà Èòàëèè íå èçîëèðóåò åãî îò
èíñòèòóöèîíàëüíîãî è ïîëèòè÷åñêîãî ñîäåðæàíèÿ òîé ðåàëüíîñòè, â
êîòîðîé îí äåéñòâóåò. Íàîáîðîò‚ èìåííî ýòà íåçàâèñèìîñòü äàåò Ñóäó
ñèëû äëÿ âûáîðà‚ êîòîðûé ìîæåò ïîâëèÿòü íà äðóãèå ïîëèòè÷åñêèå è
èíñòèòóöèîíàëüíûå ñèëû.

Íàïðèìåð‚ Ñóä ìîæåò îòëîæèòü ðàññìîòðåíèå äåë î êîíñòèòóöèîííî-
ñòè çàêîíîâ, îáñóæäàåìûõ â Ïàðëàìåíòå, ÷òîáû èçáåæàòü âëèÿíèÿ íà
äåÿòåëüíîñòü çàêîíîäàòåëüíîé âëàñòè. Ñîîòâåòñòâåííî‚ åñëè èñïîëíè-
òåëüíàÿ âëàñòü âûðàæàåò íàìåðåíèå ïðèâåñòè íåêîíñòèòóöèîííûé çà-
êîí â ñîîòâåòñòâèå ñ Êîíñòèòóöèåé‚ òî Ñóä ìîæåò âîçäåðæàòüñÿ îò
ïðèíÿòèÿ ðåøåíèÿ ïî ýòèì äåëàì‚ ÷òîáû èñïîëíèòåëüíàÿ âëàñòü ìîãëà
áû äåéñòâîâàòü ïî ñâîåìó óñìîòðåíèþ. 

Äàæå ïðè òàêèõ ïðåäîñòåðåæåíèÿõ î÷åâèäíî‚ ÷òî âðåìÿ îò âðåìåíè
ðåøåíèÿ Ñóäà èìåþò ïîëèòè÷åñêèé ðåçîíàíñ è âûçûâàþò ãîðÿ÷èå
ñïîðû, â êîòîðûõ îñóæäàþòñÿ ïðîòåêöèîíèçì ïàðëàìåíòñêîãî áîëü-
øèíñòâà èëè îïïîçèöèè. Êîãäà âîçíèêàþò òàêèå ñïîðû‚  ñèëà Ñóäà â
åãî ñîñòàâå‚ êîòîðûé‚ áëàãîäàðÿ ñáàëàíñèðîâàííîìó ïîðÿäêó íàçíà÷å-
íèÿ è âûáîðîâ åãî ÷ëåíîâ‚ ïîçâîëÿåò ãàðàíòèðîâàòü‚ ÷òî äîìèíèðóþ-
ùèå ãðóïïèðîâêè íå ñìîãóò ïîâëèÿòü íà ïðîöåññ ïðèíÿòèÿ ðåøåíèÿ
Ñóäîì. Ìîùü Êîíñòèòóöèîííîãî Ñóäà ïðîòèâ ïîëèòè÷åñêèõ íàïàäîê
çàêëþ÷àåòñÿ â ñïîñîáíîñòè ïîêàçàòü‚ ÷òî ýòî íå âûðàæåíèå ñôîðìè-
ðîâàâøåéñÿ èäåîëîãèè èëè ìíåíèÿ ïîëèòè÷åñêîãî áîëüøèíñòâà è ÷òî
Ñóä â ñîñòîÿíèè ïðèíÿòü ðåøåíèÿ â ïîëíîé íåçàâèñèìîñòè îò èíñòè-
òóòîâ ïîëèòè÷åñêîé âëàñòè.
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LA COUR SUPRÊME D’ISRAËL DANS LE 
MAELSTRÖM POLITIQUE 

CLAUDE KLEIN
Université hébraïque de Jérusalem; 

Doyen du Collège de droit de Ramat-Gan 

Depuis une vingtaine d’années, la Cour suprême d’Israël a pris un tournant
résolument activiste. Cela signifie que la Cour a considérablement étendu le
champ de son intervention dans le domaine spécifique du contrôle juridiction-
nel de l’activité administrative. Par ailleurs, la Cour est allée jusqu’à soumettre
à son contrôle certaines activités intérieures de la Knesset elle-même, au-delà,
bien entendu, de l’instauration d’un contrôle de constitutionnalité des lois,
instauré définitivement, de manière très controversée, en 1995. 
De fait, on peut dater de manière précise la naissance de la nouvelle ère de l’ac-
tivisme de la Cour dans ses rapports avec l’Administration et de manière plus
générale avec les autorités que l’on peut qualifier de «politiques».
Symboliquement l’acte de naissance de l’activisme judiciaire porte la date du 12
juin 1988 , jour où fut rendue la décision connue sous le nom de Ressler c.
Ministre de la Défense. Dans cette affaire, il s’agissait de juger de la légalité de
la décision du Ministre de la Défense dans la matière controversée des exemp-
tions du service militaire, accordées aux étudiants des Yechivot (établissements
d’enseignement religieux supérieur). Sur le plan juridique, la question posée était
celle du pouvoir du Ministre: si la loi lui accordait le pouvoir d’accorder des dis-
penses individuelles, pouvait-il accorder ces dispenses «en gros», c’est à dire
non pas à des individus, mais, de fait, à un groupe entier. Cette question avait été
posée à de nombreuses reprises, à partir de la fin des années 60: à chaque fois,
la Cour avait refusé d’intervenir. A cette époque, la Cour soutenait qu’il s’agis-
sait de l’exercice d’un pouvoir discrétionnaire, pour lequel il lui était interdit ou
impossible d’intervenir. Les choses devaient évoluer rapidement. D’une part,
l’octroi de dispenses du service militaire, accordée à un nombre sans cesse gran-
dissant de jeunes gens, transformait complètement le sens du pouvoir ainsi exer-
cé. Les requérants (qui demandaient l’annulation des dispenses) soutenaient que
seul le législateur pouvait accorder des dispenses sur une base aussi étendue, du
fait notamment de la rupture du principe d’égalité. D’autre part, la Cour modifi-
ait son attitude traditionnelle quant à la « justiciabiliy»de la question posée. Pour
elle, selon l’expression du juge Barak, qui marque ainsi la naissance de la nou-
velle politique jurisprudentielle, aucune question, ne serait, par sa nature même,
insusceptible de contrôle juridictionnel. Il n’y aurait pas de question qui du fait
de son essence (en général politique) échapperait au contrôle du juge. L’ancienne
doctrine était morte. De fait, la Cour allait rapidement déployer son activisme
dans bien des domaines. Nous avons choisi de montrer comment la CourC
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suprême d’Israël a eu à faire face à l’une des grandes crises politiques du pays,
à savoir celle liée au retrait de la bande de Gaza et du Nord de la Samarie, ainsi
qu’à la question de la construction d’un mur entre Israël et la Cisjordanie. Bien
d’autres domaines auraient pu être envisagés, mais il reste que ceux-ci sont sans
doute les plus marqués et les plus sensibles politiquement. Le cas israélien est
certainement un cas extrême qui mérite une grande attention, du fait des poten-
tialités qu’il présente. Il témoigne du rôle que peuvent jouer les Cours dans cer-
taines crises, en particulier lorsque la classe politique et les institutions ne sont
pas toujours en mesure de gérer les situations auxquelles elles sont exposées. 
Pour comprendre l’importance de cette jurisprudence et son imbrication dans le
contexte politique local, il faut rappeler très brièvement quelques données de
base, les unes factuelles et politiques, les autres relevant davantage de l’univers
conceptuel juridique dans lequel se déploie le contrôle exercé par la Cour. On
pourra ensuite présenter quelques-unes unes des affaires jugées dans la Cour. 
On sait que la guerre de 1967, communément désignée aussi comme «guerre des
6 jours» a entraîné l’occupation par Israël de divers territoires: le plateau Golan
(territoire syrien); la presqu’île du Sinaï (territoire égyptien), la bande de Gaza,
partie de la Palestine historique qui avait été placée sous occupation militaire
égyptienne depuis la fin de la guerre de 1948 (connue en Israël sous le nom de
guerre d’Indépendance); la Cisjordanie, qui elle aussi avait partie de la Palestine
historique et qui, en 1950, avait été annexée par le royaume de Jordanie (ancien-
nement - Transjordanie) et, enfin, la ville orientale de Jérusalem, elle aussi
annexée par la Jordanie. La grande question est évidemment celle du statut
juridique de ces territoires, en droit interne israélien, mais aussi en droit interna-
tional. Plus encore, la question la plus importante est celle de savoir quelle est
l’autorité israélienne compétente pour, en droit interne israélien, qualifier ce
statut d’une manière qui s’impose à toutes les autorités. De plus, se pose aussi la
question de savoir quelle pourrait être l’influence d’une détermination de ce
statut par des autorités extérieures à Israël, sur l’ordre juridique interne. La posi-
tion officielle du gouvernement israélien, exprimée par le ministère des affaires
étrangères a toujours été extrêmement vague. Si pour le Sinaï et le Golan la posi-
tion ne pouvait être que celle de «territoires occupés»(au sens du droit interna-
tional, il en allait tout autrement pour ce qui est de la Cisjordanie et de la bande
de Gaza, ainsi que de la ville orientale de Jérusalem. Au demeurant, si Israël
avait fini par se retirer de la presqu’île du Sinaï après la signature d’un traité de
paix en bonne et due forme avec l’Egypte (en 1982), le Premier ministre
Menahem Begin avait fait voter une loi d’annexion du plateau du Golan, en
décembre 1981 (de fait, ces lois d’annexion, comme ce fut le cas pour Jérusalem-
Est, prennent toujours techniquement la forme suivante: elles emportent
une«extension de la juridiction de l’Etat d’Israël et de sa législation»sur un ter-
ritoire défini). Si ces extensions ont fait l’objet de critiques de la société interna-
tionale, tant au niveau politique qu’au niveau juridique, elles n’ont jamais été
«testé» devant la Cour suprême. On peut gager qu’en cela la Cour continuerait 97
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de s’en référer au principe de la question politique: ici, la situation serait très
probablement celle de la théorie de «l’acte de gouvernement»en droit français ou
encore de «l’Act of State» en droit anglais. 
La situation de la Cisjordanie ( et avant le retrait opéré en août 2005 dans le ter-
ritoire de Gaza) était bien différente. Elle l’était d’abord parce que ces deux ter-
ritoires, partie de l’ancienne Palestine mandataire, se trouvaient dans une situa-
tion juridique que l’on peut qualifier de «peu claire», ainsi que nous l’avons déjà
indiqué. Elle l’était aussi, du fait des revendications israéliennes, formulées de
manière très insistante après l’arrivée au pouvoir de la droite, en 1977: cepen-
dant, ce même gouvernement, dirigé par Menahem Begin puis par son suc-
cesseur I. Shamir s’abstint d’étendre la juridiction israélienne sur ces terrains. En
même temps, ces gouvernements de droite, accélèrent la colonisation de la
Cisjordanie. La population juive y passa rapidement de quelques dizaines de mil-
liers avant 1977 à plus de cent vingt mille au milieu des années 80, pour attein-
dre aujourd’hui plus de deux cent mille (ces chiffres ne comprennent pas la pop-
ulation juive de la ville orientale de Jérusalem annexée). La population du Golan
comprend environ 12000 personnes, celle de la bande de Gaza comptait , quant
à elle, avant le retrait récent environ 8000 colons). Pendant très longtemps le
gouvernement s’était abstenu de prendre une position claire sur les différents ter-
ritoires, tout en parlant certes d’«occupation militaire», mais, en même temps, le
gouvernement soutenait et - officiellement - soutient toujours qu’il s’abstient de
se prononcer sur l’applicabilité de la 4-ème Convention de Genève, relative à la
protection des civils en cas de conflit, tout en soutenant que le gouvernement
israélien appliquerait les dispositions purement humanitaires de la convention,
en quelque sorte «ex gratia». On le voit, de tels raisonnements ressortaient
davantage à une manière de jonglerie juridico-formelle. Ceux-ci ne cessaient
d’ailleurs de s’affaiblir au fur et à mesure de la prolongation de la situation d’oc-
cupation militaire, laquelle s’accompagnait d’une part, d’une colonisation accen-
tuée et d’autre part, d’une répression de plus en plus ferme. La colonisation
entraîne des expropriations, aussi bien que des mesures vexatoires et jugées
infamantes par les Palestiniens. Parmi celles-ci se posait le problème de la légal-
ité de ces mesures au regard du droit international aussi bien que du droit interne
(parmi ces mesures: les expropriations en vue de construire des colonies ou plus
tard, en vue de construire le mur, les expulsions, les destructions de maisons
etc...) De ce fait, un terrorisme aveugle et inacceptable sous quelque prétexte que
ce soit, ne faisait que renforcer une situation dont le caractère tragique n’était
plus à démontrer. A travers les vicissitudes politiques du pays, les tentatives de
parvenir à un accord (d’Oslo à Camp David), il devenait de plus en plus urgent
de préciser la nature juridique des territoires ainsi que de prendre position claire-
ment sur l’applicabilité de la Convention de Genève précitée. La Cour suprême
eut ainsi graduellement l’occasion d’intervenir dans ce domaine. On va essayer
de faire part de cette évolution dont il est clair qu’elle n’est pas encore terminée. 
L’examen de la jurisprudence proposé ici ne saurait évidemment couvrir
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l’ensemble de la période depuis 1967. Nous nous contenterons d’examiner les
trois dernières années, sous le gouvernement d’Ariel Sharon, plus particulière-
ment à partir du moment où celui-ci  prit, d’une part la décision de construire le
mur et, d’autre part, celle de procéder au désengagement dans la bande de Gaza,
alors que celui-ci ne fait que présager de décisions ultérieures, ayant trait au
désengagement de zones situées en Cisjordanie et de procéder au démantèle-
ment de colonies israéliennes. 
Nous avons choisi de présenter trois décisions de la Cour suprême ayant.trait à
ces différentes matières. Elles sont toutes trois d’une très grande importance
autant politique que constitutionnelle. 
La première de ces décisions a été rendue le 26 octobre 2004. De fait, la requête
avait été introduite en juin de cette même année. La Cour avait annoncé très
rapidement qu’elle rejetait la requête au fond, mais qu’elle ne publierait les
attendus que plus tard. Il s’agit là d’une technique habituelle, que l’on peut
comprendre à la lumière de la surcharge de travail de la Cour, mais aussi à la
lumière du fait que les«grands»arrêts de la Cour sont souvent des arrêts très
longs. Il n’est pas rare de se trouver face à des décisions de plusieurs centaines
de pages, comprenant des opinions minoritaires ou concurrentes. Dans l’affaire
considérée ici Fuks c. Ariel Sharon,  une formation de 7 juges a rendu une déci-
sion unanime de 32 pages (donc relativement courte). Les faits de l’affaire
étaient simples : le 4 juin 2004. le Premier Ministre, usant d’un pouvoir défini
à l’article 22 de la loi fondamentale sur le gouvernement, avait démis de leurs
fonctions deux ministres, membres du parti le plus intransigeant de sa coalition.
Cette révocation avait pour but d’empêcher les deux ministres de participer à la
réunion du gouvernement, prévue pour le 6 juin, au cours de laquelle le gou-
vernement était appelé à se prononcer sur le programme de retrait de la bande
de Gaza. Or, la présence de ces deux ministres, décidés à voter contre le projet,
«était de nature à compromettre l’adoption du plan de retrait (cela, du fait
qu’une partie des collègues de M. Sharon, membres de son propre parti, allaient
eux aussi voter contre le projet). De fait, les choses se passèrent bien ainsi et le
projet fut voté à une courte majorité. Les deux ministres démis de leurs fonc-
tions contestaient la légalité de leur renvoi: celui-ci aurait été dicté par la volon-
té de faire voter le projet à tout prix. Il s’agirait d’un véritable détournement de
pouvoir ou de procédure. De fait, la Cour rejeta le recours au fond, mais
plusieurs juges émirent des doutes sérieux sur la qualité démocratique d’un tel
processus de décision. Il leur apparaissait que le fait de renvoyer des membres
du gouvernement avant sa réunion pouvait être interprété comme une véritable
manipulation du processus démocratique. L’un des juges devait même soulign-
er que ces deux ministres avaient annoncé qu’ils voteraient contre le projet,
restant fidèles en cela à leur propre idéologie, alors que c’était le Premier min-
istre qui opérait ici un véritable revirement politique. La Cour préféra plutôt,
dans sa majorité, se placer sur le terrain de la possibilité de l’exercice d’un con-
trôle juridictionnel sur ce type de décision. Celui-ci n’est pas formellement
exclu par la Cour, mais celle-ci applique ici le principe de«reasonableness»qui 99
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existe par ailleurs en droit administratif. Certes, la décision peut apparaître
comme fondée sur un«self-restraint», de fait, il nous apparaît, au contraire,
qu’elle marque une avancée du contrôle dans un domaine hautement politique. 
La deuxième affaire est beaucoup plus importante. Il s’agit de la célèbre affaire
du mur (ou de la clôture) érigée entre Israël et la Cisjordanie. Rappelons qu’il
s’agit, là aussi, d’une affaire de haute politique. La décision de la Cour dans
cette matière fut rendue le 30 juin 2004 sous le nom de Conseil municipal du
village de Beth Surik c. le Gouvernement d’Israël et le Commandant de l’
Armée d’Israël en Cisjordanie. Paradoxalement , pour une affaire de cette
importance, elle ne fut rendue (à l’unanimité) que par une formation de trois
juges. Mais l’importance de cette décision provient aussi de sa proximité de
l’Avis de la Cour Internationale de Justice de la Haye, rendu le 9 juillet 2004 (il
est évident que la Cour de  Jérusalem avait accéléré sa propre décision, lorsque
fut annoncée, mi-juin, la date à laquelle’ J’Avis de CIJ serait publié). La ques-
tion juridique est, au départ fort simple: l’Etat d’Israël peut-il, comme autorité
occupante, ériger un mur de séparation entre la Cisjordanie et Israël, alors que
la totalité du mur est établie en Cisjordanie, parfois même sur une profondeur
de plusieurs dizaines de kilomètres (parfois aussi le long de l’ancienne ligne
d’armistice). Il est acquis que ce mur, destiné à protéger Israël d’incursions ter-
roristes entraînera par ailleurs de graves troubles à la population palestinienne. 
La décision de la Cour peut être présentée de la manière suivante: 
- le «titre» israélien en Cisjordanie est bien celui d’une autorité d’occupation. -
les autorités militaires ne peuvent prendre de décisions préjugeant du sort futur
du territoire, c’est pourquoi, la Cour commence à affirmer qu’elle est convain-
cue que la motivation des autorités militaires n’est pas politique (c’est à  dire
une volonté d’annexion) 
- l’autorité militaire est, selon la Cour de Jérusalem, en droit, de protéger les
citoyens de l’Etat d’Israël, en procédant par ex. à des réquisitions de terres et en
instaurant des régimes de circulation; (selon la Cour cette possibilité découlerait
autant du droit interne que du droit international de l’occupation);  mais, 
- ces mesures doivent être «raisonnables» et il faut qu’il existe un équilibre entre
le bénéfice retiré par Israël et les troubles occasionnés aux Palestiniens. Pour la
Cour, cet équilibre aurait été rompu et de ce fait elle déclare illégal le tracé du
mur sur plusieurs dizaines de kilomètres. Elle ordonne de ce fait à l’armée de
présenter un nouveau tracé. 
Certes, cette décision tranche avec l’Avis de la CIJ : pour celle-ci c’est l’ensem-
ble de la décision d’ériger le mur qui serait illégale. Elle ne saurait trouver
aucune justification dans la volonté de se défendre contre des incursions quelles
qu’elles soient. 
La décision de la Cour de Jérusalem a été ressentie par une incursion dans le
domaine de sécurité ainsi que dans un domaine de haute politique. Elle a cepen-
dant été acceptée et appliquée. Dans une certaine mesure, il est possible d’a-
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vancer que la Cour est devenue l’un des acteurs de la vie politique d’Israël : non
point que la Cour soit l’un des éléments dans le processus de prise de décision,
mais sa position sur l’échiquier de la vie publique lui donne un véritable pou-
voir de veto sur ce processus. La Cour a ainsi appris à manœuvrer dans ce tour-
billon extrême qu’est la politique israélienne. 
La troisième décision à examiner est celle du 9 juin 2005, dans l’affaire Conseil
régional de la région côtière de Gaza c. la Knesset et le Gouvernement d’Israël. ll
s’agit d’une décision rendue par une formation de 11 juges. Elle s’étend sur près
de trois cents pages: à la majorité de 10 juges contre un seul (le juge Edmond
Lévi), la Cour a rejeté le recours contre la loi sur le désengagement et les indem-
nités proposées aux colons de la bande de Gaza. Cette décision se situe elle aussi,
au cœur du débat politique. Nous pouvons essayer de la résumer rapidement. 
La décision des 10 juges de la majorité est présentée de manière collective, ce
qui lui donne une force singulière qui isole d’autant plus le juge E. Lévi qui
exprime une opinion minoritaire. La décision des 10 juges passe en revue
l’ensemble de la matière: elle reprend l’historique de la situation depuis 1967.
Elle reprend fortement la thèse de l’occupation militaire, ainsi que celle de la
colonisation. Elle analyse ensuite la loi qui fait l’objet de la requête. Elle
rejette toutes les objjections quant à la légitimité de la loi pour ne s’attarder
que sur le contenu de la loi, plus particulièrement quant aux échelles de com-
pensation offertes aux colons. Tout en rejetant la requête au fond, les juges de
la majorité retiennent quelques arguments concernant précisément les élé-
ments de calcul des compensations et annulent quelques-unes  des disposi-
tions de la loi. 
Le juge Lévi présente une opinion (minoritaire) très marquée idéologiquement.
Elle rejette, en partie, la possibilité pour un Etat juif de renoncer à des territoires
qui font partie de l’ancienne Palestine historique. De plus, elle conteste la pos-
sibilité pour un parti politique d’effectuer un revirement de la nature envisagée
ici. On rappelle que la position du Likoud et d’Ariel Sharon a toujours été hos-
tile à toute rétrocession de territoire : au cours de la campagne précédant les
élections de 2001 il avait même clairement parlé des colonies de la bande de
Gaza. A tout le moins, selon le juge Lévi, il aurait fallu procéder à de nouvelles
élections ou à un référendum. L’ensemble de cette loi lui apparaît comme
dépourvue de légitimité. A l’évidence, chez ce juge, transparaît une idéologie
nationale et religieuse très forte: l’ensemble de la matière n’est-il pas chargé
d’une telle idéologie? 

***
La Cour suprême a réussi, à grand peine, à naviguer en quelque sorte entre les
différents écueils qui se trouvaient sur sa route. Elle n’a pas hésité à prendre
position lorsqu’il le fallait, en essayant de ne pas provoquer d’affrontement trop
brutal avec le gouvernement et, plus encore, avec le la Knesset. Cela n’a pas 101
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empêché que la Cour suprême soit accusée de gauchisme et, en tous cas, de ne
pas être en accord avec la majorité dans le pays. Il faut rappeler aussi que la
Cour est dominée depuis plus de vingt ans par son actuel président, le juge
Aharon Barak, juriste hors pair et très respecté, mais aussi contesté. Déjà la
bataille pour la nomination de nouveaux juges a commencé. Les juges doivent
prendre leur retraite à 70 ans. Ce sera le cas pour Aharon Barak dans un an. Une
grande bataille s’est engagée, de fait, pour assurer le remplacement de 3 des 14
juges de la Cour. Faute d’accord, le président de la commission de nomination,
le Ministre de la Justice, refuse pour l’heure de réunir la commission. Il s’agit
là de l’un des contrecoups de l’activisme judiciaire dont la Cour a fait preuve
au cours des dernières années. Une crise pourrait s’ouvrir sur cet arrière plan.

ÐÅÇÞÌÅ

Â òå÷åíèå ïîñëåäíèõ äâàäöàòè ëåò Âåðõîâíûé Ñóä Èçðàèëÿ çíà÷èòåëü-
íî ðàñøèðèë ïîëå ñâîåãî âìåøàòåëüñòâà â ñïåöèôè÷åñêóþ îáëàñòü
ïðàâîâîãî êîíòðîëÿ çà àäìèíèñòðàòèâíîé äåÿòåëüíîñòüþ. Âåðõîâíûé
Ñóä äîáèëñÿ òîãî, ÷òî  ïîä÷èíèë ñâîåìó êîíòðîëþ äàæå âíóòðåííþþ
äåÿòåëüíîñòü ñàìîãî Êíåññåòà, íå ãîâîðÿ óæå î êîíòðîëå çà êîíñòèòó-
öèîííîñòüþ çàêîíîâ, óñòàíîâëåííîãî åùå â 1995 ãîäó. 

Ñèìâîëè÷åñêè çàðîæäåíèå òàêîé ïðàâîâîé àêòèâíîñòè ìîæíî îòíåñòè
ê 1998 ãîäó, êîãäà áûëî ïðèíÿòî ðåøåíèå ïî äåëó Ðåñëåð ïðîòèâ ìè-
íèñòðà îáîðîíû. Ïðàâîâîé àñïåêò äåëà êàñàëñÿ ïðàâà ìèíèñòðà îñ-
âîáîæäàòü îò âîèíñêîé îáÿçàííîñòè. Äåëî â òîì, ÷òî ìèíèñòð ñâîèì
ïðèêàçîì îñâîáîäèë îò ñëóæáû â àðìèè ñòóäåíòîâ Åøèâîò (èíñòèòóò
âûñøåãî ðåëèãèîçíîãî îáðàçîâàíèÿ), è åñëè îí áûë ïðàâîìî÷åí îñâî-
áîäèòü îò âîèíñêîé ñëóæáû îòäåëüíûõ ëèö, òî â ñóäå îñïàðèâàëîñü åãî
ïðàâî íà îñâîáîæäåíèå ãðóïïû ëèö. Åñëè â òå÷åíèå äîëãîãî âðåìåíè
Ñóä ñ÷èòàë, ÷òî äåëî êàñàåòñÿ îñóùåñòâëåíèÿ êîìïåòåíöèé ìèíèñòðà
ïî åãî óñìîòðåíèþ è ÷òî åãî âìåøàòåëüñòâî íåâîçìîæíî, òî ñâîèì ðå-
øåíèåì îí íàðóøèë òðàäèöèîííûé ïîäõîä ê äåëó è îçíàìåíîâàë çàðî-
æäåíèå íîâîé ïðàâîïðèìåíèòåëüíîé ïîëèòèêè. Ïî âûðàæåíèþ ïðåä-
ñåäàòåëÿ Ñóäà ã-íà Áàðàêà, íè îäèí âîïðîñ, äàæå ïî ñâîåé ñóòè, íå ìî-
æåò èçáåæàòü ïðàâîñóäèÿ. Íå ìîæåò áûòü âîïðîñîâ, êîòîðûå ïî ñâî-
åìó ñóùåñòâó (â îñíîâíîì ïîëèòè÷åñêîìó), ìîãóò èçáåæàòü ñóäåáíîãî
êîíòðîëÿ.  

Ïîñëå ýòîãî î÷åíü áûñòðî Âåðõîâíûé Ñóä ðàñïðîñòðàíèë ñâîå âëèÿíèå
è íà ðÿä äðóãèõ îáëàñòåé. Â îñîáåííîñòè ýòî ïðîÿâèëîñü â ïðîòèâî-
ñòîÿíèè Ñóäà ðÿäó áîëüøèõ ïîëèòè÷åñêèõ êðèçèñîâ, êîòîðûì ïîäâåðã-
ñÿ Èçðàèëü, à èìåííî î âûâîäå âîéñê è îòõîäå èç ðåãèîíà Ãàçà è ñå-
âåðà Ñàìàðèè, à òàêæå î âîïðîñå ñòðîèòåëüñòâà ñòåíû ìåæäó Èçðàè-
ëåì è Ïàëåñòèíîé. Ðå÷ü èäåò î òðåõ ðåøåíèÿõ Âåðõîâíîãî Ñóäà, êîòî-
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ðûå î÷åíü âàæíû êàê ñ ïîëèòè÷åñêîé, òàê è ñ êîíñòèòóöèîííîé òî÷êè
çðåíèÿ. Ýòî ðåøåíèå ïî äåëó  “Ôóêñ ïðîòèâ Àðèýëÿ Øàðîíà” îò 26 îê-
òÿáðÿ 2004 ãîäà, ïî äåëó “Ìóíèöèïàëüíûé Ñîâåò äåðåâíè Áåò Ñóðèê
ïðîòèâ ãîñóäàðñòâà Èçðàèëü” îò  30 èþíÿ 2004 ãîäà è “Ìóíèöèïàëüíûé
Ñîâåò ðåãèîíà Ãàçà ïðîòèâ ãîñóäàðñòâà Èçðàèëü” îò  9 èþíÿ 2005 ãîäà. 

Î÷åâèäíî, ÷òî èçðàèëüñêèé ñëó÷àé - ýòî ýêñòðåìàëüíûé ñëó÷àé, òðå-
áóþùèé áîëüøîãî âíèìàíèÿ  ñ ó÷åòîì çàêëþ÷àþùåãîñÿ â íåì ïîòåí-
öèàëüíîãî ðàçâèòèÿ. Îí ñâèäåòåëüñòâóåò î ðîëè, êîòîðóþ ìîãóò èñïîë-
íÿòü ñóäû â íåêîòîðûõ êðèçèñíûõ ñèòóàöèÿõ, â ÷àñòíîñòè, êîãäà ïîëè-
òè÷åñêèé êëàññ è èíñòèòóòû íå âñåãäà ñïîñîáíû êîíòðîëèðîâàòü âîç-
íèêøóþ ñèòóàöèþ.
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POLITICAL DECISION-MAKING IN THE 
PRACTICE OF THE CONSTITUTIONAL
REVIEW CHAMBER OF THE SUPREME 

COURT OF ESTONIA

BBEERRIITT AAAAVVIIKKSSOOOO
Advisor of the Constitutional Review Chamber of the 

Supreme Court of Estonia

Dear participants of the conference.

Constitutional courts often face accusations of making political decisions
or stepping into the shoes of the lawgiver.

To make the upcoming speech more meaningful, my first task will be to
try to answer to the question, what do I precisely mean when saying some
issue is political? This is inevitable as far as the answer to the question,
whether a specific court should be considered political, highly depends on
the definition of “political”. After defining “political” for the sake of my
presentation, I will test the practice of the Estonian Supreme Court per-
forming constitutional review function against this background.

1. Defining “political”

According to the seminal definition of a political scientist David Easton,
politics encompasses the behaviours that produce for a political unit “the
authoritative allocation of values”1.  

As all courts of last instance launch decisions that are authoritative and nor-
mative in the sense that they represent a choice between different judg-
ments that cannot be resolved by applying universally accepted standards
of measurement, all these courts are inevitably political by definition2.
Especially constitutional courts face issues that are inescapably political in
the sense that they involve a choice among competing values or desires,
either the court condemns or condones the legislative action in question3. 

This definition of “political” is thus of no use when trying to analyze court
practice from the perspective of its degree of “politicization”.
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1 R. Hodder-Williams. Six Notions of “Political” and the United States Supreme Court. British Journal
of Political Science. Vol. 22, Issue 1 (1992), p 2.

2 R. Hodder-Williams. Six Notions of “Political” and the United States Supreme Court. British Journal
of Political Science. Vol. 22, Issue 1 (1992), pp 2-3.

3  H. Wechsler. Toward Neutral Principles of Constitutional Law. Harv. L. Rev., Vol. 73, No. 1 (1959), p 15



To overcome this difficulty, many legal scholars as well as political scien-
tists are more used to present “political” as the antithesis of “legal”. Much
of the scholarly debate resting upon this assumption uses the term “polit-
ical” to denote activities carried through outside the proper realm of judi-
cial decision-making. These trying to draw that elusive line between law
and politics have provided for two main ways of separating law from poli-
tics in constitutional adjudication.

The first and frequently used basis for claiming a constitutional judgment
to be “political” rests upon the method of interpretation used by the con-
stitutional court when deciding the case. According to many legal schol-
ars, there exist interpretive methods that could be treated as “purely legal”
as opposed to interpretive theories, which are value-laden and thus overt-
ly political. Inescapably political in view of authors in favour of this
approach are teleological theories, especially the objective-teleological the-
ory and argument from substantive reasons, which takes account of gener-
al principles and values prevalent in the given political unit. By the same
token, “political” are said to be these dimensions of judging, which give
considerable weight to the calculations of consequence, i.e. dimensions
that take into account the influence of the decision upon the outer world
or its accordance with the political realities4. 

Another example of “trespassing the boundaries of legal realm proper” in
many authors’ view would be invoking vague, open-ended and abstract con-
stitutional principles like these of equality, freedom, and the rule of law,
and giving them a theory-like character5. 

To my mind, these two categories or basis for claiming a constitutional
judgment as political are not adequate for the following reasons.

Presumption, that some interpretive techniques or arguments are more
legitimate than others should be seriously contested - at least in modern
theory of constitutional adjudication all the constitutional arguments,
vague and abstract principles included, and interpretive methodologies are
treated as equally legitimate, and cannot be ranked. Constitutions are
made up of vague and open-ended provisions that cannot be applied in the
all-or-nothing manner. The so-called classical interpretive theories like
grammatical or systemic approach or resting upon the intentions of the
founding fathers have been abandoned as insufficient.

Resting upon the same lines of argument, many scholars have attempted
to find more sophisticated ways to differentiate between “legal” and “polit-
ical”, claiming that in some areas there is greater justification for judicial
policy-making than in others. When making policy in these areas, courts
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4 R. Hodder-Williams. Six Notions of “Political” and the United States Supreme Court. British Journal
of Political Science. Vol. 22, Issue 1 (1992), p 13.

5 H. Schwartz, The Struggle for Constitutional Justice in Post-Communist Europe, 2000, p 63.
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should not be accused of making political decisions. Strongly believing
that every constitutional decision is political already by nature, this
approach differentiates political from substantially political.

The first distinction drawn by the advocates of this approach delineates
between substantial policy-making and making policy aimed at strength-
ening democratic process and citizen participation. In this regard, consti-
tutional decisions touching upon questions like political representation or
enhancing democracy are not to be properly regarded political as opposed
to legal.

Another area, where the court has been accorded more extensive powers,
is the protection of universally agreed civil liberties. From this perspective,
implementing universally accepted human rights is not to be considered as
substantial policy-making. From after of the Second World War, human
rights have vigorously entered into the legal debate and become an inte-
gral part of the constitutional adjudication. Political as opposed to legal in
this sense are still decisions, where, by turning to the need to protect
human rights, morally or politically highly controversial questions like
abortion, sexual orientation or euthanasia, or those touching upon the reli-
gious preferences or lifestyles of people are answered. 

In addition, there is one special category of judgments turning down
national policies, in case of which courts are quite unanimously believed
to have entered into the realm of politics. This is the sphere of the so-called
transitional or reform issues. These highly complex economic and political
issues are traditionally believed not to be suitable for resolution within a
purely judicial framework, as many of these are highly path-dependant and
context-specific. According to prevailing view, courts are simply not well-
equipped to deal with such complex issues of far-reaching economic and
political reform as they are to decide on the legitimacy of rules that are
aspects of complex systems. In invalidating a single rule, they may produce
unfortunate systemic effects with unanticipated bad consequences. Lon L.
Fuller labels that category of decisions as being polycentric6. 

2. „Political” decisions in the practice of the Supreme Court of
Estonia

Applying the aforementioned criteria of substantial policy-making to the
practice of the Supreme Court of Estonia, it appears that the court has been
rather reluctant to have its say in political questions properly so called.

The Supreme Court has twice made a decision on the constitutionality of
turning down electoral unions at local government elections, finding that
the prohibition was contrary to the Estonian Constitution. Both decisions
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posed a heated debate in the Estonian society and brought about severe
accusations in intruding into politics. Applying the criteria of enhancement
of democratic process and citizen participation - at which enabling of elec-
toral unions to take part of the local elections is undoubtedly aimed - these
decisions cannot be ranked as political as opposed to legal.

The Estonian Supreme Court has never ruled on the termination of preg-
nancy, prohibition of euthanasia, constitutionality of the same-sex mar-
riage, or other highly controversial matters.

There still is one late decision of the Estonian Supreme Court7 , where the
court sitting en banc found that the provision of the Law on Succession reg-
ulating the compulsory portion of the bequeath should be read as not
extending to those relatives of the deceased who have attained pension age
but are factually capable of working for their living. For many years, this
provision had been treated as applicable to all pensioned people, regardless
of their capability to work. By turning upside down the prevailing interpre-
tation, the court obviously involved in making substantial social policy.

Another highly political decision of the Estonian Supreme Court regards
making substantial criminal policy8.  In that case, the court found that the
constitutional right to a lesser punishment also extends to persons who are
already serving their sentences pursuant to judgment. As many proponents
of the decision have pointed out, the state should not be put under the obli-
gation to review all the punishments of persons who are serving their sen-
tences pursuant to judgments entered into force, because this would make
any further mitigating penal reform to be proposed by the lawgiver highly
improbable because of the burden it imposes on the court system of the coun-
try. Furthermore, the right of the persons who are serving their sentences pur-
suant to judgments entered into force is not a universally accepted human
right. Neither the European Convention on Human Rights and Fundamental
Freedoms nor the application practices thereof ensures such a right.

As to the reform decisions, the Estonian Supreme Court has lately stressed
the specific context of the broad social and economic reforms, taking a
restraintist rather than an activist path in that question. In its judgment
dating from 18 March 2005, the General Assembly (The Supreme Court sit-
ting en banc) of the Estonian Supreme Court stated: “The legislator has a
wide discretion for the protection of public interests upon transforming
ownership relationships in the course of a wide-scale reform. The legisla-
tor is entitled to decide on essential expropriations and establish special
means of compensation, fair from the aspect of transformation of relation-
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7 22 February 2005 judgment of the Supreme Court en banc No 3-2-1-73-04. Available in English at
http://www.nc.ee/english/.

8 17 March 2003 judgment of the Supreme Court en banc No 3-1-3-10-02. Available in English at
http://www.nc.ee/english/.
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ships in society, which do not need to guarantee total compensation of
market value to the owner of property. In the present case the legislator,
after having weighed the matter, has came to the conclusion that a fair
compensation to co-operative, state co-operative and non-profit organisa-
tions for the dwellings subject to expropriation through fulfilling the obli-
gation to privatise would be payment in PV-s [privatization vouchers] […].
The general assembly has no reason to doubt the result of the weighing9.

Thank You for Your attention.

ÐÅÇÞÌÅ

Êîíñòèòóöèîííûå ñóäû ÷àñòî ïîäâåðãàþòñÿ îñóæäåíèþ çà ïðèíÿòèå
ïîëèòè÷åñêèõ ðåøåíèé èëè âìåøàòåëüñòâî â äåëà çàêîíîäàòåëåé. Îñî-
áåííî,  êîíñòèòóöèîííûå ñóäû âñòàþò ëèöîì ê ëèöó ñ òàêèìè âîïðî-
ñàìè, êîòîðûå ïî ñâîåé ñóòè ÿâëÿþòñÿ “ïîëèòè÷åñêèìè”, ïîñêîëüêó
âêëþ÷àþò âûáîð ìåæäó ïðîòèâîáîðñòâóþùèìè öåííîñòÿìè è öåëÿìè,
è Ñóä ëèáî ïðèíèìàåò ðåøåíèå ïî äàííîìó âîïðîñó ëèáî îòêëîíÿåò
åãî. Ïîëèòè÷åñêèé õàðàêòåð íåêîòîðûõ ðåøåíèé Êîíñòèòóöèîííîãî
ñóäà îáóñëîâëåí ìåòîäàìè, èñïîëüçóåìûìè èì äëÿ òîëêîâàíèÿ.  

Ìíîãèå ïðàâîâåäû ïîëàãàþò, ÷òî ñóùåñòâóþò ìåòîäû òîëêîâàíèÿ, êî-
òîðûå âîñïðèíèìàþòñÿ êàê ÷èñòî ïðàâîâûå  è ýòèì ïðîòèâîðå÷àò òåî-
ðèÿì òîëêîâàíèÿ, èìåþùèì ñòåïåíè îöåíêè öåííîñòè, òåì ñàìûì îíè
ÿâëÿþòñÿ ÿâíî ïîëèòè÷åñêèìè. Íåèçáåæíû ïîëèòè÷åñêèå âçãëÿäû àâ-
òîðîâ â ïîëüçó òàêîãî ïîäõîäà ê òåîëîãè÷åñêèì òåîðèÿì, îñîáåííî ê
îáúåêòèâíî-òåîëîãè÷åñêîé òåîðèè è àðãóìåíòàì, äîêàçûâàþùèì, ÷òî
ýòè òåîðèè ÿâëÿþòñÿ äîìèíèðóþùèìè.

“Ïðåñå÷åíèåì ãðàíèö ïðàâîâîãî öàðñòâà”, ñîãëàñíî ìíîãèì àâòîðàì,
ÿâëÿåòñÿ òàêæå ïðèçíàíèå íåîïðåäåëåííîñòè, íåîêîí÷åííîñòè è àáñò-
ðàêòíîñòè òàêèõ ïðèíöèïîâ, êàê ðàâåíñòâî, ñâîáîäà è âåðõîâåíñòâî
ïðàâà, òàêèì îáðàçîì, ïðèäàâàÿ èì òåîðåòè÷åñêèé õàðàêòåð.

Åñòü îñîáàÿ êàòåãîðèÿ ñóæäåíèé, êîòîðûå îòâåðãàþò íàöèîíàëüíóþ
ïîëèòèêó â òîì ñëó÷àå, êîãäà ñóäû åäèíîãëàñíî âåðÿò, ÷òî ïåðåøëè
ãðàíèöû “öàðñòâà ïîëèòèêè”. Ýòî ñôåðà òàê íàçûâàåìûõ ïåðåõîäíûõ
èëè ðåôîðìíûõ âîïðîñîâ.

Ýòî î÷åíü ñëîæíûå ýêîíîìè÷åñêèå è ïîëèòè÷åñêèå âîïðîñû, êîòîðûå
òðàäèöèîííî ïðèçíàþòñÿ íå èìåþùèìè ðåøåíèÿ ñ þðèäè÷åñêîé òî÷-
êè çðåíèÿì, ïîñêîëüêó ìíîãèå èç íèõ íîñÿò ÷àñòíûé õàðàêòåð è ÿâëÿ-
þòñÿ ñïåöèôè÷íûìè. 
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Âåðõîâíûé Ñóä Ýñòîíèè äâàæäû ïðèíèìàë ðåøåíèÿ î íåêîíñòèòóöè-
îííîñòè îòêàçà  â ôîðìèðîâàíèè èçáèðàòåëüíûõ áëîêîâ ïðè âûáîðàõ
â îðãàíû ìåñòíîãî ñàìîóïðàâëåíèÿ, ñ÷èòàÿ, ÷òî ïîäîáíîå çàïðåùåíèå
ïðîòèâîðå÷èò Êîíñòèòóöèè Ýñòîíèè. Îáà ýòè ðåøåíèÿ ñòàëè ïðè÷è-
íîé äèñêóññèé â ýñòîíñêîì îáùåñòâå è îáâèíåíèé âî âìåøàòåëüñòâå
â ïîëèòèêó. Ýòè ðåøåíèÿ, ïðèíèìàþùèå çà îñíîâó êðèòåðèé óêðåïëå-
íèÿ äåìîêðàòè÷åñêîãî ïðîöåññà è ó÷àñòèÿ ãðàæäàí,  ñîäåéñòâóþùèå
ó÷àñòèþ îáùåñòâåííûõ îðãàíèçàöèé â âûáîðàõ â îðãàíû ìåñòíîãî ñà-
ìîóïðàâëåíèÿ, íå ìîãóò ñ÷èòàòüñÿ íè ïîëèòè÷åñêèìè, íè ïðîòèâîçà-
êîííûìè. 

Äðóãîå ïîëèòè÷åñêîå ðåøåíèå Âåðõîâíîãî Ñóäà Ýñòîíèè îòíîñèòñÿ ê
âîïðîñàì óãîëîâíîé ïîëèòèêè. Â ýòîì ñëó÷àå Ñóä óñòàíîâèë, ÷òî êîí-
ñòèòóöèîííîå ïðàâî óñòàíàâëèâàåò, ÷òî óñòàíîâëåíèå ìåíüøåãî ñðîêà
íàêàçàíèÿ ðàñïðîñòðàíÿåòñÿ è íà óæå îñóæäåííûõ ëèö. Êàê  îòìå÷à-
þò ìíîãèå ñòîðîííèêè ýòîãî ðåøåíèÿ, Ïðàâèòåëüñòâî íå äîëæíî ïðè-
íóæäàòü ê ïåðåñìîòðó ñðîêîâ îñóæäåíèÿ ýòèõ ëèö, òàê êàê ýòî ìîæåò
çàìåäëèòü ïðîöåññ  ðåôîðì â îáëàñòè íàêàçàíèÿ, ïîñêîëüêó âîçëîæåò
íà ñóäåáíóþ ñèñòåìó ñòðàíû áîëüøîé ãðóç. Áîëåå òîãî, ïðàâà ëèö, îñó-
æäåííûõ ïî äåéñòâóþùèì çàêîíàì, íå ÿâëÿþòñÿ âñåîáùå ïðèçíàííû-
ìè ïðàâàìè ÷åëîâåêà. Íè Åâðîïåéñêàÿ êîíâåíöèÿ ïî ïðàâàì ÷åëîâåêà,
íè ñóùåñòâóþùàÿ ïðàêòèêà íå óñòàíàâëèâàþò òàêîå ïðàâî. 
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THE PRINCIPLE OF LEGAL CERTAINTY 
WITHIN THE JURISDICTION OF THE 

REPUBLIC OF LATVIA 
CONSTITUTIONAL COURT 

AAIIVVAARRSS EENNDDZZIINNSS 
President of the Constitutional Court of the Republic of Latvia 

Honourable ladies and gentlemen! 

During the almost nine years of its activities the Republic of Latvia
Constitutional Court has reached 80 judgments. Almost every fourth of
them expressis verbis mentions the principle of legal certainty. The above
figure testifies that the principle of legal certainty has played an important
role in the jurisdiction of the Constitutional Court. 

At the same time it should be stressed that “in the background” the prin-
ciple of legal certainty is being enlarged upon in every Constitutional
Court judgment, in which the Constitutional Court declares the impugned
norm as unconformable with the legal norms of higher legal force. Namely,
this principle is of conclusive importance when taking the decision on the
moment of the legal norms losing their validity. 

Thus the principle of legal certainty is a really important instrument in the
activities of the Constitutional Court. 

***
I have addressed the listeners from this same platform, stating that the

Republic of Latvia Constitutional Court has been the very first Latvian
court, which has made use of general legal principles as the source for
their judgments. Initially it caused failure to understand and even indigna-
tion of several Latvian lawyers; however, at the present moment nobody
doubts that the general legal principle are significant legal sources.

***
One has to admit that the essence of the principle of legal certainty has
been gradually disclosed and interpreted by the Constitutional Court as
much as it was necessary to substantiate the decision in any concrete mat-
ter. At the beginning it was done with circumspection, later - more exten-
sively and profoundly. 

***
For the very first time the Constitutional Court interpreted the essence of
the principle of legal certainty in its June 10, 1998 judgment1.  The matterA

IV
R
S 

E
N

D
Z
IN

S.
T
H

E
 C

O
N

ST
IT

U
T
IO

N
A
L 

C
O

U
R
T

O
F
 T

H
E
 R

E
P
U

B
LI

C
 O

F
 L

A
T
V

IA

110



was dedicated to the right of the politically repressed persons of receiving
compensations. It was declared that the impugned Regulations by the
Cabinet of Ministers were unconformable with the law and Article 59 of
the Republic of Latvia Satversme (Constitution).

The Constitutional Court stressed: “Any law-based state acknowledges the
principle of trust in law. The principle determines that state institutions
shall be consistent in their activities as regards normative acts passed by
them, they shall take into account trust in law, which could arise on the
basis of a specific normative act”. 

The Constitutional Court concluded that “The politically repressed persons
trusted the procedure established already in 1988 by which property was
restituted or its value compensated. These persons planned their future,
being aware of the rights, endowed by certain normative acts, the funda-
mental statements of which up to April 23, 1996 were as follows: 

1) the application shall be submitted not later than 3 years after the
Resolution to consider deportation as unfounded was adopted; 

2) the application shall be reviewed even after that time, if the time limit
has been exceeded because of justified reasons; 

3) buildings and other property shall be restituted, but if it is not possible
-their value shall be compensated in cash. 

Because of Resolutions No.148 and 367, passed by the Cabinet of
Ministers, part of the politically repressed persons were denied the right of
retrieving illegally confiscated property or receiving compensation for it as
anticipated by law. Thus, the principles of justice and legal certainty have
been violated”. 

Almost a year after that a new judgment followed the above one, in which
the Constitutional Court had to protect the rights of the politically
repressed persons, when reviewing the conformity of the Cabinet of
Ministers Regulations with the legal norms of higher legal force. 

The Constitutional Court stressed that the norms of the law shall be inter-
preted systemically, taking into consideration the fact that “Article 1 of the
Satversme (Constitution) of the Republic of Latvia, determines, that Latvia
is an independent, democratic Republic”. And the following general legal
principles: the principle of a law-based state, the principle of justice and
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1 Judgment of the Constitutional Court in the case No.04-03 (98) “On Conformity of the
Cabinet of Ministers 23. April, 1996 Resolution No.148 “On the Procedure by which
the Property is Restituted or its Value is Compensated to the Persons, whose
Administration Deportation from the Territory of the Latvian SSR or from the Part of
the Territory of the Latvian SSR that Has Been Incorporated into the RSFSR is
Recognized Unfounded” and the Cabinet of Ministers 4. November, 1997 Resolution
No. 367 “Amendments to Regulations No. 148 of April 23, 1996” with the Law “On the
Determination of the Status of Politically Repressed Persons Suffered during the
Communist and Nazi Regimes”, June 10, 1998.



trust in law result from the Article. In compliance with the general legal
principles, the politically repressed persons believed in stability of the Law
“On the Determination of the Status of Politically Repressed Persons
Suffered During the Communist and Nazi Regimes”, especially in stability
of the legal norm envisaged by Article 9 of the Law. They trusted that no
special date for being granted the status of a politically repressed person
should be fixed. They trusted that offence and injustice will be compensat-
ed in accordance with the law.” 

***
As concerns social security the Constitutional Court for the first time inter-
preted the principle of legal certainty in its March 19, 2002 Judgment2.  At
the Court session, reviewing this matter, the Saeima (Parliament) represen-
tative inter alia stressed that “the principle of legitimate trust cannot be
completely absolute”. 

The Constitutional Court referred to the viewpoint expressed in former
judgments and additionally pointed out: 

“In his/her turn, in compliance with the above principle, the individual
may rely on the constancy and invariability of a legitimately passed legal
norm. He/she may plan his/her future taking into consideration the rights
the norm has endowed. 

The functioning of the principle of legal certainty depends on the fact
whether the person’s trust in the legal norm is legitimate, well-grounded
and reasonable, in its turn, the legal regulation on its essence should be
reasonably definite and constant, so that one could trust in it. 

Old age pensions belong to the sector of state social policy, which is to be
long-termed and stable. Social policy is connected with the certain state
support and protection for persons, who need it, therefore the trust in law
in this sector shall be protected”. 

The Constitutional Court stressed that “The Saeima, deviating from the ini-
tially guaranteed rights without evaluating the conformity of the chal-
lenged norm with the principle of legal certainty, has created the feeling
of insecurity in the society. 

***
In its March 25, 2003 Judgment the Constitutional Court expressed its
viewpoint on the bounds of the activity of the legal certainty principle3.
The Constitutional Court concluded: 
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2 Judgment of the Constitutional Court in case No. 2001-12-01 “On Compliance of
Paragraph 26 of the State Pension Law Transitional Provisions with Articles 91 and 109
of the Satversme (Constitution), March 19, 2002.

3 Judgment of the Constitutional Court in case No. 2002-12-01 “On the Compliance of the
Article 12 (Item 3 of the first Part) of the Law “On Land Reform in the Republic of Latvia
Cities” with Articles 1 and 105 of the Republic of Latvia Satversme”, March 25, 2003.A
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“Neither Article 1 nor Article 105 of the Satversme anticipates prohibition
of incorporating such amendments into legal regulation, which comply
with the Satversme. However, in a democratic state the principle of legal
certainty requires envisaging a considerate transition to a new regulation
when adopting the above amendments. Reasonable terms shall be estab-
lished or due compensation for the incurred losses shall be envisaged, i.e.
- if the former land owners or their heirs have started the process of regain-
ing the property before the challenged norm taking effect and if they have
invested certain resources in it. 

When passing the challenged norm the legislator has not envisaged such
a regulation. However that does not forbid the court of general jurisdic-
tion, when reviewing concrete cases, to apply the legal principles, follow-
ing from the Satversme”. 

***
In its March 9, 2004 Judgment4 the Constitutional Court had to solve an
interesting problem: The Jurmala city Dome (Municipality), when protect-
ing its rights, referred to the principle of legal certainty. Only later the
Dome specified that the principle of legal certainty shall be applied to pri-
vate persons and not the municipality of Jurmala. In its Judgment the
Constitutional Court concluded that the main function of the above prin-
ciple is to protect a private person from ungrounded use of public power
and it shall be applied only as far as the specifics of public law subjects
permit it. The submitter reasonably points out that the principle of legal
certainty as concerns the legal relations of the above dispute protects the
individuals, who - trusting in the lawfulness of the terminated Dome
Regulations - have performed certain activities. 

***
In October of 2004 -on the basis of several claims by different courts, which
reviewed concrete matters on the issues of pensions - the Constitutional
Court reached the Judgment5 which touches upon the principle of legal
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4 Judgment of the Constitutional Court in Case No. 2003-16-05 “On the Compliance of
the Minister of Regional Development and Municipal Affairs May 27, 2003 Order No.
2-02/57 on Suspension of the Enforcement of the Jurmala City Dome October 24, 2001
Binding Regulations No. 17 “On the Jurmala Detailed Land Use Plan for the Territory
Between the Bulduri Prospect, Rotas Street and 23-25 Avenues”; the Minister of
Regional Development and Municipal Affairs June 2, 2003 Order No. 2-02/60 on
Suspension of the Enforcement of the Jurmala City Dome October 9, 2002 Binding
Regulations No. 10 “On the Confirmation of the Detailed Land Use Plan for the Public
Center “Vaivari” as well as the Minister of Regional Development and Municipal
Affairs Order No. 2-02/62 on Suspension of the Enforcement of the Jurmala City Dome
November 7, 2001 Binding Regulations No. 18 “On the Confirmation of the Detailed
Land Use Plan for the Plot Bulduri 1001, Jurmala” with Article 1 of the Republic of
Latvia Satversme””; March 9, 2004

5 Judgment of the Constitutional Court in Case No. 2004-03-01 “On the Compliance of
Article 30 (Parts five and six) of the Law “On State Pensions” with Articles 1 and 91
of the Republic of Latvia Satversme (Constitution)””; October 25, 2004.



certainty. Two different norms were contested in the matter. 

In its Judgment the Court referred to several Judgments of the European
Court of Justice (case C-63/93 “Duff and Others v. Minister for Agriculture
and Food, Ireland, and the Attorney General”[1996], ECR 1-0569, Item 20;
case C-22/94 “Irish Farmers Association and others v. Minister for
Agriculture and Food, Ireland and the Attorney General” [1997], ECR 
1-01809, Item 19 and case C-177/90 “Ralf-Herbert Kahn v
Landwirtschaftskammer Weser-Ems”[1992], ECR 1-00035, Item 14) and
stressed that “It is necessary to establish whether the legislator has antici-
pated such a right, as the individual may refer to the principle of legitimate
trust only in case if the legal regulation, earlier determined by the legisla-
tor, has created basis for legitimate expectation”. 

As concerns one of the contested norms the Constitutional Court concluded that
“Taking into consideration the fact that the former legal regulations have not
determined the right to granting pensions anew to persons, the Amendments,
made by the legislator in the fifth Part of Article 30, are not at variance with the
principle of protection of legitimate expectations, as this principle may protect
only such rights, which have been once determined to a person”. 

In its turn the second of the impugned norms was declared as uncon-
formable with the principle of legal certainty. The Constitutional Court
referred also to the Republic of Lithuania July 12, 2001 Judgment in which
the Court of the neighboring State had stressed: “the principle of legal
security (legitimate trust) anticipates that legal regulation may be amend-
ed only in pursuance with an earlier established procedure and without
violating the principles and norms of the Constitution as well as observing
the legal interest of the person and his/her legitimate expectations”6. 

Simultaneously the Constitutional Court pointed out that “the principle of
legitimate trust among other things determines also the fact that the rights,
once acquired by an individual, cannot exist for an unlimited time.
Namely, this principle does not serve as the basis for expectation that the
once determined legal situation will never change. Essential is the fact that
the principle of legitimate trust secures for the individual the legal protec-
tion only for the transitional period, determined by the legislator. The prin-
ciple of legitimate trust does not guarantee for the individual a continual
status quo, i.e. it does not bestow upon the individual the right to a con-
stant exceptional situation in the new legal regulation”. 

***
I would like to mention that a funny case took place a, concern, the prin-
ciple of legal certainty In a matter, which was on the issues of remunera-
tion of the expenses of the Saeima deputies, the Saeima representative,
making reference to the principle of legal certainty, stressed that the elect-
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6 See Rulings and Decisions of the Republic of Lithuania Constitutional Court No. 17;
Vilnius: Constitutional Court of the Republic of Lithuania, 2002, pp. 33-34.A
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ed representatives of the people were in a specific situation and should be
trusted”7. Naturally, such an interpretation of the principle of legal certain-
ty was not upheld by the Constitutional Court. 

***
As I have already mentioned the principle of legal certainty is of impor-
tance also in another aspect. The Constitutional Court assesses the con-
crete situation in every judgment, which declare, that an impugned norm
is unconformable with the legal norms, of higher legal force.

***
The law establishes that in cases if the Constitutional Court declares a norm
as unconformable with a norm of higher legal force, the Constitutional
Court shall declare it as invalid. However, the Constitutional Court Law
envisages freedom of action as concerns the issue of declaring the term of
the norm becoming invalid. The third Part of Article 32 of the Constitutional
Court Law envisages: “(3) Any legal norm (act), which the Constitutional
Court has determined as incompatible with the legal norm of higher force
shall be considered invalid as of the date of publishing the judgment of the
Constitutional Court unless the Constitutional Court has ruled otherwise”.

The Constitutional Court has ruled “OTHERWISE” almost in every second
of its judgments. In many cases “OTHERWISE” has meant that the
impugned norms lose their validity from the moment of their issuance. But
there have been also cases when it has been ruled “OTHERWISE” refer-
ring to some moment in the future. 

When making the decision on unconformity of the impugned norm (act)
with the legal norm of higher force and taking the decision on the moment
from which the contested norm shall lose validity, any concrete situation
is discussed also from the viewpoint of legal certainty. 

***
For the first time the Constitutional Court in the above connection referred
to the principle of legal certainty already in its fourth judgment8.  Joint
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7 Judgment of the Constitutional Court in Case No. 2001-06-03 “On Compliance of Items 4, 5,
6, 7, 8 and the First Sentence of Item 9 of the Saeima Presidium February 28, 2000 Regulations
“On the Procedure of Compensating Expenses Occurred to the Deputies while Exercising
their Authority” with Article 91 of the Republic of Latvia Satversme””, February 22, 2002.

8 Judgment of the Constitutional Court in Case No. 04-05 (97) “On Conformity of the
Joint Interpretation by the Ministry of Finance (No. 047/475 Certified on April 30,
1993)  and by the Ministry of Economic  Reforms (No. 34-1.1-187; Certified on May 4,
1993) “On Revaluation of Fixed Assets by Enterprise and Entrepreneur Company
Accountancy”” and Interpretation by the Ministry of Economy No. 3-31.1-231 of
December 28, 1993 “On the Procedure of Application of the Joint Interpretation by the
Ministry of Finance ant the Ministry of Economic Reforms “On Revaluation of Fixed
Assets by Enterprise and  Entrepreneur Company Accountancy”” with the Law “On
the Procedure of Privatization of Objects (Enterprises) of the State and Municipal
Property” as well as Other Laws””; March 11, 1998. 



Interpretation by the Ministry of Finance and by the Ministry of Economic
Reforms, which these Ministries had issued by exceeding their authority,
was declared as unconformable with the legal norms of higher force. The
submitter of the claim - the Council of the State Control - requested to
declare it as invalid as of the moment of its issuance. In its turn the
Constitutional Court decided to declare the impugned norm as invalid
from the moment of the announcement of the Judgment. In its judgment
the Constitutional Court stressed: 

“While discussing about the date from which the debated normative acts
could be declared null and void, the Constitutional Court considered the
following principles: the principle of justice, the principle of legality, the
principle of separation of power and the principle of legal certainty. When
comparing significance of the above principles, of really essential impor-
tance are the following elements of legal certainty: influence of retrospec-
tive force of the verdict on public and private interests; longevity of legal
relations, established on the basis of the Joint Interpretation; possible
changes in the legal status of the subjects to be privatized who trusted in
legality of the Joint Interpretation, the Interpretation of December 28, 1993
and others”. 

***
One of the most interesting matters, which created the Constitutional
Court court-law in the very first years of its activities was the case9 on the
compliance of the Law” Amendments to the Law “On Maternity and
Sickness Benefits”” with the second Part of Article 66 of the Republic of
Latvia Satversme (Constitution). Article 66 of the Satversme stipulates that
if the Saeima passes a resolution involving expenditure not foreseen in the
Budget, it should specify in this resolution the sources of revenue with
which to meet such expenditure. The submitter of the claim - the Cabinet
of Ministers - held that the legislator has violated Article 66 of the
Satversme as it has enlarged the scope of persons entitled to receive mater-
nity benefit, not envisaging funding for it. 

The Constitutional Court concluded that there was a violation of the
requirements of the second part of Article 66 of the Satversme.
Simultaneously the Constitutional Court stressed: “When making a deci-
sion on the time from which the disputable legal norm shall be declared
null and void, it should be taken into consideration that in accordance with
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9 Judgment of the Constitutional Court in Case No.01-05 (98) “On Conformity of the
Norm established by the Second Part of Article 4 of the Law “On Maternity and
Sickness Benefits”- that on June 19, 1998 Was expressed in a New Wording in Article
8 of the Saeima Law “Amendments to the Law “On Maternity and Sickness Benefits””
with Article 66 of the Republic of Latvia Satversme (Constitution); November 27, 1998.A
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Article 89 of the Satversme, the State acknowledges and protects the basic
right of a person to social insurance (security). Besides, in compliance with
the principle of trust in law, the socially not insured persons trusted in
legality and stability of the disputable legal norm.” 

The Constitutional Court declared the contested law as not being in com-
pliance with Article 66 of the Satversme and null and void from the
moment of the law “On the State Budget for 1999” taking effect, if the
State Budget for 1999 does not envisage resources for covering the pay-
ment of maternity benefits to the persons indicated in the second part of
Article 4 of the Law “On Maternity and Sickness Insurance”, even though
the submitter of the claim requested declaring the impugned norm as null
and void from the moment of its issuance.

***
Approach established in the above matters is still topical in the
Constitutional Court judgments; however in the text of more recent judg-
ments it is less noticeable expressis verbis. During the practice of the last
few years the Constitutional Court is guided by the approach that the deci-
sion of the 

Constitutional Court as concerns the moment from which the impugned
norm loses validity shall be substantiated only in special cases. However,
in all cases the Constitutional Court, when taking the decision, takes the
principle of legal certainty into consideration. 

ÐÅÇÞÌÅ

Íàäî ïðèçíàòü, ÷òî ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè ïîñòåïåííî
ïðèíèìàëñÿ è òîëêîâàëñÿ Êîíñòèòóöèîííûì Ñóäîì íàñòîëüêî, íà-
ñêîëüêî áûëî íåîáõîäèìî äëÿ ïðèíÿòèÿ ðåøåíèÿ ïî êîíêðåòíîìó äå-
ëó. Âïåðâûå Êîíñòèòóöèîííûé Ñóä òîëêîâàë ñóùíîñòü ïðèíöèïà ïðà-
âîâîé îïðåäåëåííîñòè â ðåøåíèè îò 10 èþíÿ 1998 ã. Äåëî îòíîñèëîñü
ïðàâà ïîëó÷åíèÿ êîìïåíñàöèè ïîëèòè÷åñêè ðåïðåññèðîâàííûìè ëèöà-
ìè. Ñïóñòÿ ãîä ïîñëåäîâàëî íîâîå ðåøåíèå, â êîòîðîì Êîíñòèòóöèîí-
íûé Ñóä áûë âûíóæäåí çàùèùàòü ïðàâà ïîëèòè÷åñêè ðåïðåññèðîâàí-
íûõ ëèö, êîãäà ðàññìàòðèâàë ñîîòâåòñòâèå ïîñòàíîâëåíèé Êàáèíåòà
ìèíèñòðîâ ïðàâîâûì íîðìàì, èìåþùèì âûñøóþ þðèäè÷åñêóþ ñèëó.
Êîíñòèòóöèîííûé ñóä îòìåòèë, ÷òî íîðìû çàêîíû äîëæíû òîëêîâàòü-
ñÿ ñèñòåìàòè÷åñêè, ó÷èòûâàÿ òîò ôàêò, ÷òî “ñîãëàñíî ñòàòüå 1 Ñàòâåð-
ñìå (Êîíñòèòóöèè) Ðåñïóáëèêà Ëàòâèÿ ÿâëÿåòñÿ  íåçàâèñèìîé äåìî-
êðàòè÷åñêîé ðåñïóáëèêîé”. È òàêèå îáùèå ïðàâîâûå ïðèíöèïû, êàê
ïðèíöèï ãîñóäàðñòâà, îñíîâàííîãî íà çàêîíå, ïðèíöèï ñïðàâåäëèâîñòè
è äîâåðèÿ çàêîíó, âûòåêàþò èç ýòîé ñòàòüè. ×òî êàñàåòñÿ ñîöèàëüíîãî 117
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îáåñïå÷åíèÿ, òî Êîíñòèòóöèîííûé Ñóä âïåðâûå òîëêîâàë ïðèíöèï
ïðàâîâîé îïðåäåëåííîñòè â ðåøåíèè îò 19 ìàðòà 2002ã. Íà çàñåäàíèè
Ñóäà, âî âðåìÿ êîòîðîãî ðàññìàòðèâàëîñü ýòî äåëî,  ïðåäñòàâèòåëü
Ñåéìà (Ïàðëàìåíòà) inter alia îòìåòèë, ÷òîï ïðèíöèï “ëèãèòèìíîñòè
äîâåðèÿ íå ìîæåò áûòü ïîëíîñòüþ àáñîëþòíûì”.

Â ðåøåíèè îò 25 ìàðòà 2003 ã. Êîíñòèòóöèîííûé Ñóä îòìåòèë ñâîþ
òî÷êó çðåíèÿ îòíîñèòåëüíî ïðåäåëîâ äåéñòâèÿ ïðèíöèïà ïðàâîâîé îï-
ðåäåëåííîñòè. Çàêîí óñòàíàâëèâàåò, ÷òî â òåõ ñëó÷àÿõ, êîãäà Êîíñòè-
òóöèîííûé Ñóä ïðèçíàåò íîðìó íå ñîîòâåòñòâóþùåé íîðìå, èìåþùåé
âûñøóþ þðèäè÷åñêóþ ñèëó, òî ïðèçíàåò åå  íåäåéñòâèòåëüíîé. Òåì íå
ìåíåå Çàêîí î Êîíñòèòóöèîííîì Ñóäå çàêðåïëÿåò ñâîáîäó îòíîñèòåëü-
íî âîïðîñà î ïðèçíàíèè ïîëîæåíèÿ íîðìû íåäåéñòâèòåëüíîé. 

Íà ïðîòÿæåíèè ïðàêòèêè ïîñëåäíèõ ëåò Êîíñòèòóöèîííûé Ñóä ðóêîâî-
äñòâóåòñÿ òàêèì ïîäõîäîì, ñîãëàñíî êîòîðîìó ðåøåíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà îòíîñèòåëüíî ïîòåðè íîðìîé ñèëû îáîñíîâûâàþòñÿ òîëüêî â
îñîáûõ ñëó÷àÿõ. Òåì íå ìåíåå âî âñåõ ñëó÷àÿõ Êîíñòèòóöèîííûé Ñóä,
ïðèíèìàÿ ðåøåíèÿ, ó÷èòûâàåò ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè.
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ROLE OF THE CONSTITUTIONAL 
PROCESSES IN POST-SOVIET

TRANSFORMATION

TTIIGGRRAANN TTOORROOSSYYAANN
Vice-President of the National Assembly of the Republic of Armenia

Constitutional reform is inevitable, 
rather complicated at the same time and often impossible.

OOssiiaattyynnsskkii VV..

In 1989 all countries of Post Soviet transformation adopted new constitu-
tions and some of them have already amended them. In 2003-2004, when
these countries were divided in several groups in the result of political
processes, the constitutional reforms again came to the fore again. All those
countries that passed through so called “coloured” revolutions either have
serious problems with reforming the constitution, or are already in the
process of constitutional reforms. Not only because in the race for power
these revolutions were realized through violating the existing constitutions1.
Perhaps unfavourable state of constitutional reforms became one of the fer-
tile grounds for revolutionary situation. In post-Soviet transformation devel-
opments different factors are observed that influence the developments of
the process of determining the vector of these developments. Within these
factors, the influence of constitutional process is the lesser studied. 

After the collapse of the Soviet Union, the commenced transformation was
absolutely new phenomenon, for study and effective specification of which,
it was needed modulate, discover the set of factors and regularities influ-
encing that process, develop theoretically founded and practically tested
standards for regime changes, which will allow to check up the orientation
of the events - whether they are transformation of one regime to another
or they are inter-regime changes; what kind of specifications should be
done to provide desirable orientation and course for these transformations?
The matter itself is very complicated because of multi-measurement of the
democracy and multi-vector character of the development and naturally
when analyzing that phenomenon first approach it was attempted to apply
the political theories and approaches on transition from authoritarian
regimes and consolidation of new democracies based on the experience of
the countries of Eastern Europe and Latin America. Still today the debates
are going on to find out whether these two phenomena are the components
of one global phenomenon, or at least have essential differences, or they

119
1  Torosyan T., Vardanyan A., “Where do “coloured” revolutions lead?”Public Governance,

2005, N5. 
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are substantially different in their development regularities, doctrines and
theories2. However, the studies during 15 years allowed formulating
approaches, postulates and hypotheses, which enable to a certain extent to
detect regularities, the logic of developments and main factors. According
to those analyses it was attempted to classify Central and Eastern Europe
and ex-Soviet Union countries which are participants of this process3.
Liberal economic reforms, forms of relations (“agreement”, “compulsory”,
“revolutionary”, “reorganization”) between governing groups and their
rivals, the “health” state of democracy in those countries were taken as a
basis for these classifications. These classifications underline different pre-
requisites of transformation and later developments showed that for detect-
ing regularities it is not efficient to consider them as main factors.
However, the need of detecting main factors remains important scientific
and application issue, as the main objective of such studies should be the
formation of the unified set of such factors, the realization of which will
provide transition from authoritarian regimes to stable democracy, or
which could explain the regularities of such a transition. During 15 years
of transformation, the political sciences suggested a range of approaches
and models to study post soviet transformation, the general logic of espe-
cially succeeded transitions, similar consecutiveness of events, actions and
processes have been detected4.

The first works of transitology were already right in formulating three main
preconditions of the regime changes - liberalization in the broad sense (not
only economic), formation of civil society or reestablishment, and, in con-
ditions of the last - organization of free and fair elections5. The major part
of the independent states that emerged in the result of the collapse of the
Soviet Union chose the way of electoral democratization. Indeed, the appli-
cation of the universal suffrage is an important democratic indicator but
still it is not a guarantee for the existence of the civil society, where the
law prevails. More complete picture of the situation is created by integral
indicators, particularly the group in Table 16, applied by “Freedom House”
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2 Carl T.L., Shmitter F. -Democratization: concepts, postulates, hypotheses. Polis, 2004 N4 
3 Bunce V. Comparative Democratization: Big and Bounded Generalizations.

Comparative Political Studies, 2000, vol. 33, No 6-7
McFaul M. The Fourth Wave of Democracy and Dictatorship. Non-cooperative
Transitions in the Post communist World. World Politics, January, 2001.
Makarenko B.I. Consolidation of Democracy: “child diseases” of post soviet states.
Politics, 2002/2003.  No 4(rus.)

4 Melville A. “On trajectories of post-communist transformations”. Polis, 2004 No 3. (rus.)
5 Karl T.L., Schmitter F. Democratization: concepts, postulates, hypotheses. Polis, 2004,

No 4.(rus.)
6 Karatnycky A., Motyl A., Handelman S. (eds). Nations in Transit 2005. Democratization

from Central Europe to Eurasia. Washington, D.C., Freedom House, 2005 (http://fre-
domhouse.org/research/nattransit.htm)



in preparing annual chronicles on “Nations in Transit” and characterizes
the post soviet transformation countries according to the state of their
democratization and respect for law and represents data on the country on
these two main parametres and some of their components. It is worth of
attention, that the ratings of constitutional and legislative frameworks are
selected as one of the two characterizing components for respect of law.
Moreover, the constitutional frameworks have great importance from the
aspect of the democratic components.

Of course, the approach applied by “Freedom House” needs additional
motivations. Particularly having 1 coefficient equal to the rating constitut-
ing components, or being necessary and sufficient of the each of selected
components   it is not absolutely obvious. However, the indicators gener-
ally reflect truly the situation or at least those qualitative developments,
which have been recorded during post soviet transformation.

State oof tthe ddemocratic pprocesses iin tthe ccountries oof tthe 
post ssoviet ttransformation iin 22004.

Table 1

121

Country EP CS IM GPA DEM CLF CO ROL DEM-97 ROL-97

Poland 1,75 1,25 1,50 2,50 1,75 2,00 3,00 2,50 1,45 1,88

Slovenia 1,50 1,75 1,50 2,00 1,69 1,50 2,00 1,75 1,95 1,75

Lithuania 1,75 1,50 1,75 2,50 1,87 1,75 3,75 2,75 1,95 2,88

Estonia 1,50 2,00 1,50 2,25 1,81 1,50 2,50 2,00 2,05 2,75

Hungary 1,25 1,25 2,50 2,00 1,75 1,75 2,75 2,25 1,50 2,13

Latvia 1,75 1,75 1,50 2,25 1,81 1,75 3,50 2,62 2,15 2,88

Slovakia 1,25 1,25 2,25 2,00 1,69 2,00 3,00 2,50 3,65 3,88

Czech Rep. 2,00 1,50 2,00 2,50 2,00 2,50 3,50 3,00 1,50 2,50

Bulgaria 1,75 2,75 3,50 3,50 2,87 3,25 4,00 3,62 3,55 4,25

Croatia 3,00 3,00 3,75 3,50 3,31 4,50 4,75 4,62 4,25 5,00

Romania 2,75 2,25 4,00 3,00 3,00 4,00 4,25 4,12 3,85 4,25
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Country EP CS CS GPA DEM CLF CLF CO ROL ROL-97

Yugoslavia 3,25 2,75 3,25 4,00 3,31  4,25 5,00 4,62 4,90 —

Albania 3,75 3,25 4,00 4,25 3,81 4,50 5,25 4,88 4,75 5,63

Macedonia 4,50 4,00 3,75 4,25 4,13 4,75 5,50 5,13 3,95 4,75

Moldova 3,50 4,00 4,50 4,75 4,19 4,00 6,25 5,13 4,00 5,00

Georgia 5,00 4,00 3,75 5,00 4,44 4,25 5,50 4,88 4,55 4,88

Armenia 5,75 3,50 5,50 5,00 4,94 5,25 5,75 5,50 4,80 5,38

Bosnia 3,25 3,75 4,00 4,75 3,94 4,25 4,50 4,38 5,35 6,00

Ukraine 3,50 3,00 4,75 5,00 4,06 4,25 5,75 5,00 4,25 5,00

Russia 6,00 4,75 6,00 5,75 5,62 5,25 5,75 5,50 4,10 5,25

Kyrgyzstan 5,75 4,50 5,75 5,50 5,38 5,25 6,00 5,63 4,70 5,25

Azerbaijan 6,25 4,75 6,00 6,00 5,75 5,75 6,25 6,00 5,55 5,75

Belarus 7,00 6,75 6,75 6,75 6,81 6,75 6,00 6,37 6,20 5,75

The ratings are prepared for 2004. The highest rate is 1, the lowest rate is 7.
Democracy (DEM) = is the average rating for Political Process (PP), Civil Society (CS),
Independent Media (IM) and General Public Administration (GPA).
Respect of Law = average rating for constitutional and legislative framework and corruption (CO). 
In order to have the picture of the transformation the last two columns contain information
of 1997.



In addition, if until 2003 the three degree system (established democracies,
governments in transition, established autocracies) of classification was
applied for summary rating of democratization, which are based on quan-
titative assessments, then since 2004, following the tendencies of the devel-
opments, the countries are divided into 5 groups: established democracies
(1-3 points), semi-established democracies (3-4 points), countries in transi-
tion (4-5 points), autocratic countries (5-6 points), established autocrats 
(6-7 points) and the governments in transition are divided into three sub-
groups. The established democracies presume7 growth of democracy from
the minimum level - establishment of democratic institutes and traditions
to the superior level - establishment of democracy in behaviour, value, and
political, social, economic, international dimensions. More detailed division
of classification applied especially for the countries characterized before by
a general wording as “countries in transition”, testify once again the alle-
gation, that the post-Soviet transformation entered the second stage8, when
the future faith of the unstable and provisional “governments in transition”
should be determined. It is not by chance that the name “transitional” is
preserved only for a narrow domain and the other two sub-groups are char-
acterized by the names of two stable groups.In Diagram 1, which is based
on data given in the Table 1, the state of countries of post soviet transfor-
mation are reflected according to the form of their government system.
Taking into consideration the course and the pace of the transformation, it
is possible to foresee, that the second stage of the post soviet transforma-
tion will last not more than 3-4 years. The classification by “Freedom
House” is interesting also from another aspect too. The group of estab-
lished democracies still in 2000 contained such countries (Poland,
Hungary, Slovakia, Slovenia, Czech Republic, Baltic countries), which had
prewar experience of democratization and liberalization: it had been
recorded indicators essentially different from other countries, are more
rapid in their way to democratization and where this process is irre-
versible9. Moreover, exactly these countries a year ago acceded to the
European Union and proved in practice higher assurance of classification.
From the other hand, candidate countries to the European Union are in the
sub-group of semi-established democracies (Bulgaria, Romania, and
Croatia). It is not less interesting, that according to that classification
Yugoslavia, Bosnia and Albania are in their close neighborhood and which
had great progress in the course of seven years.   

123

7 Di Palma G. To Craft Democracies: Reflections on Democratic Transition an Beyond.
1990. Berkeley

8  Torosyan T. Revision of the Paradigm of Post Soviet Transformation or second stage.
Herald of the humanities. 2005, No 3.

9 Dorn J. Norms of rights and freedoms in new democracies: concept of James
Madison.Issues of Economy, 2003, No 6
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Diagram 1

DEM

1              2            3            4           5          6           7    ROL

The state of countries on transformation according to the form of govern-
ment, according to the classification by the chronicle “Nations in Transit -
2005”10 . 

As regards ex-Soviet Union Republics, little progress is recorded in
Ukraine and Georgia (perhaps due to the color revolutions), little regress
in Armenia and Moldova and significant regress in all other, in the result
of which Belarus has a stable place in the group of “established autocra-
cies” and Azerbaijan is close to this group.

The indicators, given in Table 2, on the development of Armenia during
last seven years are very particular. 
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Established 

Autocracy 

 
 Belarus 

 

 

 

 

 

      Georgia. 

Transition 

         
Ukraine. 

 

       Russia 

   Kyrgyzstan. 

      Armenia. 

  

Moldova, 

Macedonia 

 

 

 

 

                          

                                                

3 

           Bosnia    Albania.  
 

Yugoslavia. Croatia. 

 

Established Democracies   
                                        Lithuania, Czech 

                   Hungary, Poland. Estonia, Latvia. 

         Slovenia, Slovakia  

 

 

 

     

                       Romania 

 

          Bulgaria. 

Azerbaijan 

10 Karatnycky A., Motyl A., Handelman S. (eds). Nations in Transit 2005. Democratization
from Central Europe to Eurasia. Washington, D.C., Freedom House, 2005
(http://www.freedomhouse.org/research/nattransit.htm)  



Democratic ddevelopments iin AArmenia iin 11997-22004.

Table 2

If the indicator of democracy had been first improved and during last three
years it got worse again, the assessments for constitutional and legislative
frameworks are the same for seven years and in a very dangerous level, and
for the last year a step backwards was recorded, under such circumstances
In case, when since 2002, in the framework of honouring of the obligations
and commitments by Armenia before the Council of Europe11, the legisla-
tion was significantly improved. Perhaps it is possible to argue the com-
pleteness of this assessment, but from the other hand, it is obvious, that
although the commitments did not suppose direct constitutional reforms,
but the solution of a range of issues (revision of checks and balances
between powers of state government system, reforms in judicial and local
self government systems) is not possible without them and in this state of
matters it is difficult to expect improved indicators. Moreover, taking into
consideration the fundamental significance of the Constitution, one can
suppose, that the maintenance of constitutional constraints for lasting is
becoming reason for regress. It is very interesting the fact, that Armenia has
rather different indicators in researches of another component of transition
process - economic developments. Researches by “Freedom House” until
2001 contained also indicators on economic liberalization (ECON), which
had three components: privatization (PR), macroeconomic (MA) and micro-
economic (MI). According to the classification in 2001, Armenia had signif-
icant progress during four years (Table 3), exceeded the indicators of ex-
Soviet Union countries, Albania, Macedonia, Bosnia and Yugoslavia. 
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Year EP CS IM GOV DEM CLJF CO ROL

1997 5,75 3,50 5,25 4,50 4,80 5,00 5,75 5,38

1998 5,25 3,50 4,75 4,50 4,50 5,00 5,75 5,38

1999 5,50 3,50 4,75 4,50 4,56 5,00 5,75 5,38

2000 5,50 3,50 4,75 4,50 4,56 5,00 5,75 5,38

2001 5,50 3,50 4,75 4,50 4,56 5,00 5,75 5,38

2002 5,50 3,50 5,00 4,75 4,56 5,00 5,75 5,38

2003 5,75 3,50 5,25 4,75 4,69 5,00 5,75 5,38

2004 5,75 3,50 5,50 5,00 4,81 5,25 5,75 5,50

11 Parliamentary Assembly of the Council of Europe. Opinion No 221 (2000). Armenia’s
application for membership to the Council of Europe.
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Economic ddevelopments iin AArmenia

Table 3

The picture is the same according to another classification, published
annually by the European Bank of Reconstruction and Development in its
“Transition Report” that assesses the situation of the countries in transition
according to four main parametres, where each of thens is characterized by
two or three sub-parameters. Particularly, in 2004 according to the
“Transition Process Parametres”12 Armenia has front-rank integral indicator
among ex Soviet Union countries, which overcame the results of Bosnia,
Macedonia, Yugoslavia and Albania and is very close to the candidate
countries of the European Union (Romania, Bulgaria and Croatia). And
according to the results of classification “Index  Economic Freedom” for
200513 of the famous daily specialized in economics published jointly by
“Heritage” Fund and “Wall Street Journal”, Armenia’s indicators are in
compliance with the level of EU member countries. The classification is
made according to the index based on ten main indicators (each of them
has five auxiliary indicators). These indicators are:

· Commercial policy

· Fiscal load of the Government

· Government’s intervention in economy

· Financial-loan policy

· Capital turnover and foreign investments

· Banking system and finances 

· Salary and prices

· Property rights

· Regulation

· Activeness of informal market

According to this classification 161 countries of the world are divided
into 4 groups: free economy, mainly free economy, mainly not free econ-
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12 EBRD. Transition report 2004. (www.ebrd.org/pubs/index.htm) 
13 Mails Marc A., Feulner Edwin J., O’Grady Mary A. 2005 Index Economic Freedom.

The Heritage Foundation/Wall Street Journal. 2005. Washington D.C.
(www.heritage.org/research/features/index/countries.cfm) 

Year PR MA MI ECON

1997 3,75 4,25 4,25 4,08

2000 3,25 3,50 4,00 3,58



omy and economies under pressure. The data of the European countries
is given in Table 4. Eight EU member states are in the first group.
Armenia is in the second group, along with other EU member states, even
more, has better index, than France, Slovenia, Greece, Albania and
Macedonia.

Croatia, Romania, Bulgaria, Bosnia, Moldova and Ukraine are in the third
“mainly not free economies” group, and Georgia, Azerbaijan, Turkey and
Russia are after hundred. 

Obviously, the indicators of Armenia differ radically from two main com-
ponents of transformation from the view point of democratic and econom-
ic developments, even more interesting is, that the success is in the direc-
tion of the development of free economy.      

Table 4

127

Country Index Place Country Index Place

Free (1-1,99)
Luxembourg
Estonia
Ireland
Great Britain
Dania
Iceland
Switzerland
Sweden
Finland
Netherlands

Mainly free
(2-2,99)
Germany
Austria
Belgium
Cyprus
Lithuania
Italy
Latvia
Malta
Norway
Spain

1,63
1,65
1,70
1,75
1,76
1,76
1,85
1,89
1,90
1,95

2,00
2,09
2,13
2,18
2,18
2,28
2,31
2,33
2,33
2,34

3
4
5
7
8
8

12
14
15
17

18
19
21
21
23
26
28
29
29
31

Czech Rep.
Hungary
Slovakia
Portugal
Poland
Armenia
France
Slovenia
Greece
Albania Macedonia

Mainly not free
(3-3,99)
Croatia
Moldova
Bosnia
Ukraine
Georgia
Azerbaijan
Turkey
Russia
Romania
Belarus

2,36
2,40
2,43
2,44
2,54
2,58
2,63
2,64
2,80
2,93
2,95

3,00
3,06
3,16
3,21
3,34
3,38
3,46
3,56
3,58
3,99

33
35
36
37
41
42
44
45    
59
67
69

74
77
84
88

100
103
112
124
125
143
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In the meantime, of course, it is known14 that the development of both is
not directly conditioned by each other. There are not democratic states
which have serious success in economy. But such a choice is excluded for
Armenia given the geopolitical and geographic location of the country,
culture, mentality of the society and aspirations. More, such diverging
developments are very dangerous for the country and very important is the
detection and elimination of the reasons, as the long-lasting course of
divergence could inevitably lead not only to concussions but also to the
loss of achievements. At first glance, the main reason for these contradic-
tory developments is in surprisingly vivid ambiguity of the Constitution. If
it does not contain any serious danger for the economic development of
the country, then from the view point of democratic developments, these
obstacles are many. Hence, the importance of constitutional processes in
the post-Soviet transformation is much emphasized in case of Armenia.

Evidently, the Respect of Law (ROL) indicator is worse in quantitative
aspect, as it is stands further from average index, than the level of democ-
racy. It is worth to mention, that among studied countries the rating of
Armenia is one of the lowest fro constitutional and legislative frameworks.
This classification truly reflects  the picture of the post-Soviet transforma-
tion in Armenia and factually indicates those directions, which should
become main issues of the third post-Soviet election period and main
objectives of the second stage of transformation. In addition, it fully detects
the process of developments in Armenia and several stages passed through
transformation. It is adopted to link the change of powers in 1998 with the
search of Nagorno Karabakh conflict solution and in the consequence of
it the gap within authorities. Of course the importance of Nagorno
Karabakh issue is difficult to underestimate in the events in Armenia (espe-
cially political) and the influence of this factor is indisputable, but deeper
analysis shows, that not less importance has the issue of transformation cri-
sis. We should not forget the political crisis started with presidential elec-
tions of 1996. The change of powers in 1998 marked the beginning of a
new stage of transformation, which had strongest influence on the strate-
gy and pace of economic reforms. The data given in the tables reflects
exactly the results of those changes, but detecting at the same time, that
the main problems of political life remain still unsolved, despite start of
constitutional reform process was declared. The Constitution of 1995 was
adopted based on the complex synthesis of the elements of past (Soviet)
regime, mentality and incomplete views. More over, the French model was
used for drafting the constitution, without taking into consideration the
peculiar character of it, prescription of forty years, exceptional culture and
traditions of democracy, absolute difference of realities and even the fact,
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14 Pshevorsky A. On average democracy is better. Expert, No 14.2005(rus.)T
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that Charles de Gaul reduced the role of the Parliament by subordinating
it at certain extent to the Government and decisions adopted by referen-
dum15. Perhaps PACE gave a briefer anda more complete assessment of the
Constitution of Armenia: “The present Constitution, adopted in 1995, has
played an essential role in the development of democracy and its irre-
versibility and has allowed Armenia to become a member of the Council
of Europe. However, its practical day-to-day implementation has increas-
ingly revealed serious conceptual shortcomings which have become an
obstacle for the further democratic development of the country. In the first
place, the Constitution endows the President with excessive prerogatives
and does not provide for clear separation and balance of powers within the
state structures. Equally serious is the lack of constitutional guarantees for
basic human rights, for independence of the judiciary and for local self-
government in conformity with European standards”16. The constitutional
reform process initiated in the summer of 1998 had various landslips and
had no effect until the regular end of parliamentary and presidential terms.
The main reasons are several. The fundamental political significance of the
issue was not perceived fully by political forces, which had to be the driv-
ing force of constitutional reforms. The very fact, that these forces did not
become the initiator of those constitutional reforms, presumes serious dif-
ficulties and their more evasive rather than interested standpoint before the
referendum in 2003 did not leave any hope for success (practically two
thirds of favor votes of referendum participants were needed). Of course,
there was also another possibility - initiatives by the President of the
Republic and in the result the Constitution was drafted. But on one hand
the indifferent attitude of political parties towards the Draft was not deci-
sive, from the other hand Robert Kocharyan, President of the Republic, was
not a leader of any party and his background dealt with economic sphere
(in 1997-1998 he was Prime Minister of Armenia). It is not by chance, that
significant achievements were recorded in the economic and not the polit-
ical sphere. 

According to the doctrine by Linz and Stepan17 representing a set of
approaches applied in transitology, transition of democratic consolidation
presumes deep reforms at least in three levels - behavior, value and con-
stitutional , the fourth one - political representation - was added18 later, as
systems of perfectly integrated political and interacting groups. The study
of first two is very deep and certain multi-dimensional preconditions are
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15 Bell J. French Constitutional Law. Clarendon Press, 1992. 
16 Parliamentary Assembly of the Council of Europe. Resolution 1458 (2005).

Constitutional reform process in Armenia. 
17 Linz J., Stepan A. 1996. Problems of Democratic Transition and Consolidation. Southern

Europe, South America and Post-Communist Europe. Baltimore. 
18 Merkel W. The Consolidation of Post-Autocratic Democracies: A Multi-Level Analysis.

Democratization, 1998, Autumn.
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formulated - pre-communist and pre-Soviet traditions (civilization, cultur-
al, political, etc.), state of social-economic, political and cultural spheres in
the starting point19 of transformation, as well as structural preconditions -
“civil” political culture and civil society20. The constitutional level is less
studied. Meanwhile, the value re-orientations of a state are formed influ-
enced by constitutional priorities and are basis for legal and political inten-
tions. Hence, constitutional process becomes the most important and deci-
sive component of post-soviet transformation. It is not by chance, that
essential public reforms in the period of the last decade and a half in the
result of the post-Soviet transformation on  one hand and globalization
process on the other hand, have essentially activated the application of the
international legal norms  and experience of foreign countries in the
national constitutional law21 .

Quite rightly the democracy with all its components (parliamentarism, mul-
tiparty system, human rights and freedoms, rule of law country, which has
as a basis detailed elaborated, experimented and almost perfect system of
relations and traditions), is perceived as a result of Western culture.
However, sometimes the notions about Western values and traditions are
limited to inspiration with primitive principles of economic liberalism, for-
mal reproduction of the institutes of parliamentarism and verbal duty to
ideas and practice of a social state22.

The experience of Western countries is very diverse and sometimes con-
tradictory. Therefore, the values and principles, which are common for dif-
ferent countries and underline the experience should be adopted and not
the experience itself. The simple adoption of Western constitutional mod-
els brought limited possibilities of imitated democracy. It became clear,
that the use of similar concepts to describe political situations of different
countries without delineating features is likely impeding to understand
them. The best variant is the organic synthesis of Western models and
national peculiarity, where constitutional norms will be perceived not as
alien, artificially taken norms, but as a true normative basis for public life23.
It is not accidental, that two tendencies are noted in the modern state and
legal sphere: unification and distinctiveness, the searches for unification
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19 Melwill A. On trajectories of post-communist transformations. Polis, 2004, No3.(rus.)
20 Dahl R. Development and Democratic Culture. - Diamond L., Plattner M., Chu Y., Tien

H. (eds.) Consolidating the Third Wave Democracies. Themes and Perspectives. 1997.
Baltimore, L. Inglehart  R. Globalization and Postmodern Values.-Washington
Quarterly, 2000, vol. 23, No 1

21 Pryakhina T.M. Constitutional self-identification of Russia. Law and Politics. 2004, No

5. (rus.)
22 Martishin O.V. National Political and legal culture in the context of globalization.   

State and law. 2005, No 4. (rus.)
23 Medushevsky A.N. Constitutional modernization / Constitution as a factor for social  

changes. Collection of reports. M., 1999.(rus.)T
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and self-determination, new manifestations of distinctiveness are continu-
ing actively. At the same time, the proposed ideas should have “genera-
tional” feature, the main values should be attractive for the present gener-
ation to provide stability of ideals24. But there are cases, when as easy as
material and technical means, the organizational and protocol forms
shaped during the development of Western democracy and principles and
values are rooted in legal-political culture. And these are voide of sense
with the same easiness, are led to primitive ceremonies, loose democratic
content and become hypocritical and advocating, false democratic decora-
tion for authoritarian and totalitarian regimes25. The realization of the fact,
that  certain qualitative situation of the state institutional environment
could have complex influence on the development of the country, requests
revision of classic preconditions for country development. The simple
replacement of communist institutes with democratic ones will not give
much from the view point of public welfare.

A standard for real qualitative progress could be the development of free-
dom by essentially limiting the state authority. According to James
Madison, «main architect» of the US Constitution, an ideal constitution
should reduce state authority providing freedom and justice for all citi-
zens26. A rule of law state, as a constitutional structure for the main law, is
a form27 for authority limitation. According to Madison, the priority princi-
ple of the liberal-constitutional order is the freedom subject to norms of
law. There is no freedom without law28 and clear definition and division
between three branches of powers is needed to guarantee this freedom29.
The difficult thing is to define the framework of laws and the limits of the
influence of the government, for which Madison is suggesting three fun-
damental principles:

- people have natural rights and these rights are superior than state rights,

- the government exists to implement these rights and receives authority
from whom it governs

- the majority can not change these rights without violating the principle
of justice.
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24 Prigozhin A. I. Reconstruction /Perestroyka/: transitional processes and mechanisms.
M., 1990.

25 Martishin O.V. National Political and legal culture in the context of globalization. State
and law. 2005, No 4(rus.)

26 Burns E. James Madison: Philosopher of the Constitution. New York, Oktagon Books,
1968. 

27 Hesse K. Foundations of the constitutional law. FRG. M. 1981
28 Hayek F. The Constitution of Liberty. Chicago. University of Chicago Press, 1960.
29 Dorn J. The norms of rights and freedoms in new democratic states: concept of James

Madison. Issues of Economy. 2003, No 6.



It is surprising but it is a fact, that after two centuries, these principles not
only did not loose their actuality, but have got more sonority and embracing. 

It is also worth of attention the fact that the principle of division and bal-
ance of powers defined clearly still two centuries ago until today did not
find any clear, formatted solutions in the constitutional law. Moreover, this
is the problem for which two similar solutions among constitutions of the
Council of Europe member states is impossible to find. Particularly, three
main directions are marked out, through which legislative power can con-
trol bureaucracy - control, legislation drafting activity, adoption of budget.
For complete functioning of these mechanisms several conditions are need-
ed: cooperation between all branches of powers is needed during drafting
of political solutions, the legislative power should have enough compe-
tences to oversee the functioning of the executive power, and the latter
should be ready to implement the decisions of the legislative power30.  The
fourth condition to this should be added - existence of a harmonized sys-
tem of checks and balances, in presence of which is the existence of first
three conditions effective. More, the key for effective state governance is
not only the division of powers, but also the existence of interaction mech-
anisms between state and civil society, which enables to centralize public
interests as embracing as possible and minimize the influence of personal
interests on the adoption of political decisions. Such a performance has
competing parties in a democratic society, which are closely linked with
organizations and mass media representing interests of wide sectors of
society. Only in case of existence of such strong and effective institutes,
introduction of free elections, systems of power division will not lead to
fragmentation and increase the cases, when interested groups pursue their
personal interests on account of public interests31, but will consolidate
democracy.  

In 1989 ex-communist countries, which already had started way of consti-
tutional democracy, understood very well what were they Council of
Europe and the European Union expected from then. “The common opin-
ion is that Eastern European countries should strive for Western European
models by taking into consideration common traditions and further possi-
ble accession to the European Union”32. Of course, they could not to take
it into consideration and some of those countries did so and in the result
faced with cruel results of it. Today, these countries have no doubt, that if
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30  Remington T. Democratization, division of powers and scale of state competences in
Russia. Comparative constitutional review. 2004, No 4 (49) 

31 Remington T. Democratization, division of powers and scale of state competences in
Russia. Comparative constitutional review. 2004, No 4 (49)

32 Rapaczynski A. Popular Sovereignty and the Concept of Representation: The
Relevance of American Constitutionalism in Eastern Europe / International Journal
Soc. 1996-1997. Vol. 26, No 4. T
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they really want to become a full-fledged member of the European family,
they have to bring unconditionally their constitutions in full compliance
with these requests”33.

Already in ancient times, mutual cultural penetrations were one of impor-
tant factors for development of state and legal institutes34. The drafting or
amending process of new constitutions without any reservation was accom-
panied by borrowing this or that constitution or this or that solution,
“except Great Britain, United States and France35”.  European experts par-
ticipated in drafting of almost all of the Eastern European constitutions.
The attitude towards them was the same in almost all countries: “what do
you know about our country?”, “we are different”, “you do not know our
history”, “we can not be changed at once”36 etc. It is obvious, that these
questions were sounded more than once in Armenia. 

The experience of the post-Soviet transformation showed obviously, that
the main issue is not as much the adoption of the constitution (all coun-
tries did it), as transition to constitutionality which is linked with two prob-
lems - adoption of the constitution (or radical change) and transformation
of thinking, in the result of which the constitution should be perceived in
necessary manner by political forces, judges and citizens. In the beginning
of transition period there was neither functioning constitution nor neces-
sary culture to force the functioning of the constitution in Eastern and
Central Europe. In this situation it is necessary to choose - either first pre-
pare the society for the new constitution, form a culture and then adopt a
constitution or first adopt a constitution and then use it as an instrument
to form such a culture. Among these factors, the strongest factor in favour
of the adoption of the constitution without waiting for the change in pub-
lic consciousness is that “the moment of the constitution”, when it is pos-
sible to provide agreement regarding principles and rules and especially
conditions for transition to constitutionality and democracy, is often very
short and there are few cases, when after the loss of this moment it was
possible to reach a constitutional agreement and moreover, the transition
to established democracy and constitutionality became more and more dif-
ficult37. In case of Armenia, it is obvious, that if the period of parliamentary
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33 Osiatynski V. Paradoxes of constitutional borrowing. Comparative constitutional review. 
International Journal of Constitutional Law. 2003. Vol.1, No 2.

34 Martishin O.V. National Political and legal culture in the context of globalization. State
and law. 2005, No 4(rus.)

35 Saunders Ch.A. Constitutional Culture in Transition / Constitutional Cultures / Ed. by
M. Wyrzykowski. Warsaw: ISP, 2001. 

36 Schwartz H. Constitutional Developments in East Central Europe. //Journal of
International Affairs. Vol. 45, 1991.No1.

37 Elster J. et al. Institutional Design in Post-Communist Societies: Rebuilding the Ship
At Sea. Cambridge University Press, 1988.
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elections in 2003 is difficult to consider “constitutional moment”, then the
autumn of 2005 in this regard will meet the highest criterias.

Thus, one of the main factors of the effectiveness of the post-Soviet trans-
formation is the constitutional process, as a good constitution is the first
resolute step to the established democracy. However, it is not sufficient
yet. It is necessary to build political and social background for the imple-
mentation of new system of government38. True constitutional provisions
only create favourable conditions and limit constraints, not only foresee
establishment of the best institutes and mechanisms39, but also presume
legitimacy, citizenship and peculiarity. If borrowing of the first one is desir-
able and even inevitable, borrowing of the second is impossible. The elite
can borrow institutes of foreign countries for example granting constitu-
tionally guaranteed rights, which are provided by international conven-
tions. But when such a borrowing is done in conditions of lack of social
dialogue, the legitimacy is under stroke. The borrowing is guaranteed in
case, when rules are established in conditions of all national process, where
any cultural, social or other group is not left out. The lack of such legiti-
macy can become one of the reasons for suspicion by people in develop-
ing countries towards modern Western doctrines on human rights.  Under
circumstances introduction of  new conditions of constitutional reforms
becomes topical which should focus and 

not only on the quality of constitutional mechanisms and institutes, but
also follow the principle of involving different public groups in the process
of drafting constitution40.  

ÐÅÇÞÌÅ

Ïîñòñîâåòñêàÿ òðàíñôîðìàöèÿ ÿâëÿåòñÿ óíèêàëüíûì ÿâëåíèåì, äëÿ èñ-
ñëåäîâàíèÿ è êîððåêòèðîâêè êîòîðîãî òðåáóåòñÿ åãî ìîäåëèðîâàíèå,
âûÿâëåíèå çàêîíîìåðíîñòåé è êîìïëåêñà ôàêòîðîâ, âëèÿþùèõ íà ýòîò
ïðîöåññ, ðàçðàáîòàòü òåîðåòè÷åñêè îáîñíîâàííûå è ïðàêòè÷åñêè ïðî-
âåðåííûå êðèòåðèè ðåæèìíûõ èçìåíåíèé. Çàäà÷à ñëîæíà ñàìî ïî ñå-
áå, èç-çà ìíîãîìåðíîñòè äåìîêðàòèè è ìíîãîâåêòîðíîñòè ðàçâèòèÿ.
Íåñìîòðÿ íà ýòî, èññëåäîâàíèå ýòîãî ïðîöåññà è âûÿâëåíèå çàêîíî-
ìåðíîñòåé è ñóùåñòâåííûõ ôàêòîðîâ  èìååò  âàæíåéøåå òåîðåòè÷å-
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38 CDL(2005)054. Draft Final Opinion on the Constitutional Reform in the Republic of
Armenia. European Commission for Democracy through Law. Strasbourg, 21 July 2005.

39 Goodin R. E. Designing Constitutions: The Political Constitution of Mixed
Commonwealth // Constitutionalism and Transformation: European and Theoretical
Perspectives/ Ed. by B. Bellamy, D. Castiglinone. Blakwell, 1996. 

40 Osiatynski V., - Paradoxes of constitutional borrowing.  International Journal of
Constitutional Law. 2003, Vol. 1, No 2. T
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ñêîå è ïðèêëàäíîå çíà÷åíèå, òàê êàê ïåðâîå äåñÿòèëåòèå ýòîé òðàíñ-
ôîðìàöèè ïîêàçàëî, ÷òî òåîðèÿ  ïåðåõîäà îò ñèñòåìû àâòîðèòàðíîãî
óïðàâëåíèÿ ê êîíñîëèäèðîâàííîé äåìîêðàòèè, ðàçðàáîòàííàÿ íà îïû-
òå  òðàíçèòà ñòðàí Ëàòèíñêîé Àìåðèêè è Þæíîé Åâðîïû 70-80-ûõ ãî-
äîâ, íå âïîëíå ïðèìåíèìà ê ïîñòñîâåòñêîé òðàíñôîðìàöèè. 

Ñîãëàñíî êîíöåïöèè Ëèíöà è Ñòåïàíà, êîòîðàÿ ÿâëÿåòñÿ îäíîé èç îñ-
íîâíûõ â òðàíçèòîëîãèè, ïåðåõîä ê äåìîêðàòè÷åñêîé êîíñîëèäàöèè
ïðåäïîëàãàåò ãëóáîêèå ðåôîðìû, ïî êðàéíåé ìåðå, íà òðåõ óðîâíÿõ -
ïîâåäåí÷åñêîì, öåííîñòíîì è êîíñòèòóöèîííîì. Â îòëè÷èå îò ïåðâûõ
äâóõ óðîâíåé, êîíñòèòóöèîííûé èçó÷åí íåäîñòàòî÷íî.

Êîíñòèòóöèîííàÿ ñîñòàâëÿþùàÿ ïðèñóòñòâóåò è â òåîðèè ïîëèàðõèè.
Ìåðêåëü è Êðóàññàí ïðåäëàãàþò äâà îñíîâíûõ èçìåðåíèÿ ýòîé òåîðèè
äîïîëíèòü òðåòüèì èçìåðåíèåì - íàëè÷èåì êîíñòèòóöèîííîãî ëèáå-
ðàëüíîãî ãîñóäàðñòâà, òàê êàê ëèáåðàëüíûå äåìîêðàòèè îãðàíè÷åíû
êîíñòèòóöèîííûìè íîðìàìè è ïðîöåäóðàìè, çà ñ÷åò ÷åãî ãàðàíòèðó-
þòñÿ îñíîâíûå ïðàâà è ñâîáîäû ãðàæäàí,  ãàðìîíè÷íîñòü âåòâåé âëà-
ñòè, ÷åòêîå ðàçäåëåíèå èõ ïîëíîìî÷èé. Ò.å., öåííîñòíûå ïåðåîðèåíòà-
öèè ãîñóäàðñòâà ôîðìèðóþòñÿ ïîä âëèÿíèåì êîíñòèòóöèîííûõ ïðè-
îðèòåòîâ è ÿâëÿþòñÿ îñíîâîé þðèäè÷åñêîé è ïîëèòè÷åñêîé öåëåíà-
ïðàâëåííîñòè. Ñëåäîâàòåëüíî, îäíèì èç âàæíåéøèõ è îïðåäåëÿþùèõ
ñîñòàâëÿþùèõ ïîñòñîâåòñêîé òðàíñôîðìàöèè ÿâëÿåòñÿ êîíñòèòóöèîí-
íûé ïðîöåññ. Íå ñëó÷àéíî, ÷òî ñîâðåìåííûå êîðåííûå ïðåîáðàçîâà-
íèÿ ñîöèàëüíîé æèçíè, êîòîðûå ïðîèñõîäÿò  ïîä îäíîâðåìåííûì
âëèÿíèåì ïîñòñîâåòñêîé òðàíñôîðìàöèè è ãëîáàëèçàöèè, çíà÷èòåëüíî
àêòèâèçèðîâàëè ïðèìåíåíèå â íàöèoíàëüíûõ êîíñòèòóöèÿõ íîðì ìåæ-
äóíàðîäíîãî ïðàâà è îïûòà çàðóáåæíûõ ñòðàí. 

Ñ äàâíèõ âðåìåí âçàèìîïðîíèêíîâåíèå êóëüòóð ÿâëÿëîñü îäíèì èç
âàæíåéøèõ ôàêòîðîâ ðàçâèòèÿ ïðàâîâûõ èíñòèòóòîâ. Áîëåå òîãî, ïî÷-
òè âñåãäà ïðîöåññ ðàçðàáîòêè íîâûõ êîíñòèòóöèé ñîïðîâîæäàëñÿ çà-
èìñòâîâàíèåì òîãî èëè èíîãî ðåøåíèÿ èç òîé èëè èíîé êîíñòèòóöèè.
Îäíàêî ïðîñòîå çàèìñòâîâàíèå çàïàäíûõ êîíñòèòóöèîííûõ ìîäåëåé
ïîêàçàëî îãðàíè÷åííûå âîçìîæíîñòè èìèòàöèîííîé äåìîêðàòèè. Åñòü
íåìàëî ïðèìåðîâ, êîãäà òàê æå ïðîñòî, êàê ìàòåðèàëüíûå è òåõíè÷å-
ñêèå ñðåäñòâà, çàèìñòâóþòñÿ ñôîðìèðîâàííûå íà ïðîòÿæåíèè ðàçâè-
òèÿ çàïàäíîé äåìîêðàòèè îðãàíèçàöèîííûå è ïðîöåäóðíûå ìåòîäû,
ÿâëÿþùèåñÿ îñíîâîé ïîëèòèêî-ïðàâîâîé êóëüòóðû ïðèíöèïû è öåííî-
ñòè. È òàê æå ëåãêî îíè òåðÿþò ñìûñë, ïðåâðàùàþòñÿ â ïðîñòûå ïðî-
öåäóðû, òåðÿþò ñóòü äåìîêðàòèè è ñòàíîâÿòñÿ  äåìàãîãè÷åñêèì è ïðî-
ïàãàíäèñòñêèì óêðàøåíèåì àâòîðèòàðíûõ è òîòàëèòàðíûõ ðåæèìîâ.
Îïûò ïîñòñîâåòñêîé òðàíñôîðìàöèè ïîêàçàë, ÷òî â ýòèõ ñòðàíàõ îñ-
íîâíàÿ ïðîáëåìà çàêëþ÷àåòñÿ íå ñòîëüêî â ïðèíÿòèè êîíñòèòóöèè,
ñêîëüêî â ïåðåõîäå ê êîíñòèòóöèîííîñòè, êîòîðàÿ ñâÿçàíà ñ äâóìÿ 
ïðîáëåìàìè: îáåñïå÷åíèå íåîáõîäèìîãî êà÷åñòâà êîíñòèòóöèè è 135
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òðàíñôîðìàöèÿ ìûøëåíèÿ, â ðåçóëüòàòå ÷åãî êîíñòèòóöèÿ äîëæíà âîñ-
ïðèíèìàòüñÿ ïîëèòèêàìè è ãðàæäàíàìè äîëæíûì îáðàçîì. Òðåòüèì
ñîñòàâëÿþùèì êîíñòèòóöèîííîãî ïðîöåññà ÿâëÿåòñÿ “êîíñòèòóöèîí-
íûé ìîìåíò”. Â íà÷àëüíîé ñòàäèè òðàíçèòà â ñòðàíàõ Öåíòðàëüíîé è
Âîñòî÷íîé Åâðîïû íå áûëî íè ðåàëüíî äåéñòâóþùèõ êîíñòèòóöèé, íè
ñîîòâåòñòâóþùåé êóëüòóðû, êîòîðàÿ çàñòàâëÿåò äåéñòâîâàòü êîíñòèòó-
öèþ. Â òàêèõ ñèòóàöèÿõ íåîáõîäèìî îðèåíòèðîâàòüñÿ â ýôôåêòèâíî-
ñòè òîé èëè èíîé ïîñëåäîâàòåëüíîñòè øàãîâ: ñíà÷àëà íåîáõîäèìî ôîð-
ìèðîâàòü êóëüòóðó, à ïîòîì ïðèíÿòü êîíñòèòóöèþ, èëè æå ñíà÷àëà
ïðèíÿòü êîíñòèòóöèþ è èñïîëüçîâàòü åå â êà÷åñòâå èíñòðóìåíòà ôîð-
ìèðîâàíèÿ òàêîé êóëüòóðû?  Íàðÿäó ñ äðóãèìè ôàêòîðàìè, íàèáîëåå
ñóùåñòâåííûì ÿâëÿåòñÿ òî, ÷òî “êîíñòèòóöèîííûé ìîìåíò”, êîãäà
ìîæíî îáåñïå÷èòü ñîãëàñèå ìåæäó ïðèíöèïàìè è êàíîíàìè è, îñîáåí-
íî, êîíñòèòóöèîííîñòüþ è óñëîâèÿìè ïåðåõîäà ê äåìîêðàòèè, îáû÷íî
î÷åíü êîðîòîê è ñóùåñòâóåò íåìàëî ïðèìåðîâ, êîãäà ïîñëå ïîòåðè ýòî-
ãî ìîìåíòà äîñòèæåíèå êîíñòèòóöèîííîãî ñîãëàñèÿ è, áîëåå òîãî, ïå-
ðåõîä ê êîíñîëèäèðîâàííîé äåìîêðàòèè è êîíñòèòóöèîííîñòè ñòàíî-
âèòñÿ íàìíîãî òðóäíåå. Â ñëó÷àå Àðìåíèè î÷åâèäíî, ÷òî åñëè  âðåìÿ
ïàðëàìåíòñêèõ âûáîðîâ 2003 ãîäà òðóäíî ñ÷èòàòü “êîíñòèòóöèîííûì
ìîìåíòîì”, òî îñåíü 2005 ã. ìîæåò óäîâëåòâîðÿòü ñàìûå âûñîêèå òðå-
áîâàíèÿ.
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ÍÅÊÎÒÎÐÛÅ ÏÎËÈÒÈÊÎ-ÏÐÀÂÎÂÛÅ
ÄÅÔÎÐÌÀÖÈÈ ÊÎÍÑÒÈÒÓÖÈÎÍÀËÈÇÌÀ Â

ÒÐÀÍÑÔÎÐÌÈÐÓÞÙÈÕÑß
ÎÁÙÅÑÒÂÅÍÍÛÕ ÑÈÑÒÅÌÀÕ

ÃÃÀÀÃÃÈÈÊÊ ÀÀÐÐÓÓÒÒÞÞÍÍßßÍÍ 
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ

Õîðîøî èçâåñòíî, ÷òî êîíñòèòóöèîííûå ðàçâèòèÿ äëÿ ëþáîé äåìîêðà-
òè÷åñêîé ñòðàíû - åñòåñòâåííûé, äèíàìè÷åñêèé, íåïðåðûâíûé ïðî-
öåññ. Ðàçíûå ãîñóäàðñòâà íàøëè òàêèå ôîðìû è ñïîñîáû óòâåðæäåíèÿ
êîíñòèòóöèîíàëèçìà è äèíàìè÷åñêèõ ñèñòåìíûõ ðåôîðì, êîòîðûå ïî
ñâîåìó õàðàêòåðó ÿâëÿþòñÿ äåìîêðàòè÷åñêèìè, à ïî ñîäåðæàíèþ -
ïðàâîâûìè, è ãàðàíòèðóþò íåóêëîííîå ðàçâèòèå è ïðîãðåññ äàííîé
ñîöèàëüíîé îáùíîñòè. 

Äëÿ ñòðàí ñ ïåðåõîäíîé ñèñòåìîé ãëàâíàÿ çàäà÷à òðàíñôîðìàöèè - óò-
âåðæäåíèå êîíñòèòóöèîíàëèçìà è îáåñïå÷åíèå óñòîé÷èâûõ êîíñòèòó-
öèîííûõ ðàçâèòèé. Ïîñëåäíåå ïðåäïîëàãàåò ãàðàíòèðîâàíèå âåðõîâåí-
ñòâà ïðàâà, ôîðìèðîâàíèå ñðåäû îáùåñòâåííîãî ñîãëàñèÿ, âçàèìîïî-
íèìàíèÿ è òîëåðàíòíîñòè,  íàïðàâëåíèå ïîëîæèòåëüíîé âíóòðåííåé
ýíåðãèè îáùåñòâà íà ïðîãðåññ è ðàçâèòèå. 

ßñíî òàêæå è òî, ÷òî ïðîòèâîïîêàçàíî ýòîìó ïðîöåññó, èñõîäÿ èç
ïðèíöèïîâ ñòàíîâëåíèÿ ãðàæäàíñêîãî îáùåñòâà. Êîíñòèòóöèîííûå
ðàçâèòèÿ íå ìîãóò áûòü ïîñòàâëåíû íà ñëóæáó òåêóùåé ïîëèòè÷åñêîé
öåëåñîîáðàçíîñòè. Îíè íå ìîãóò íàðóøèòü áàëàíñ ðàçäåëåíèÿ âëàñòåé,
âûçâàòü íåðàâíîâåñèå, ñïîñîáñòâîâàòü ñîâìåùåíèþ è öåíòðàëèçàöèè
ïîëèòè÷åñêîé, àäìèíèñòðàòèâíîé è ýêîíîìè÷åñêîé ñèë. Êîíñòèòóöè-
îííûå ïðîöåññû íå ìîãóò îñëàáèòü ãàðàíòèè çàùèòû ïðàâ ÷åëîâåêà,
îãðàíè÷èòü åãî ñâîáîäû, ïðåïÿòñòâîâàòü ðàçâèòèþ ñàìîóïðàâëåíèÿ.
Ïîíÿòèÿ “ïðàâà ÷åëîâåêà”, “äåìîêðàòèÿ” è “ïðàâîâîå ãîñóäàðñòâî” âû-
ñòóïàþò êàê îðãàíè÷åñêîå òðèåäèíñòâî, è öåëü óòâåðæäåíèÿ êîíñòèòó-
öèîíàëèçìà - ãàðàíòèÿ ýòîãî.

Êàêîâà ðåàëüíàÿ êàðòèíà è êàêèå èìåþòñÿ òåíäåíöèè â Âîñòî÷íîé Åâ-
ðîïå è ñòðàíàõ áûâøåãî ÑÑÑÐ?

Âñå ýòè ñòðàíû êîíñòèòóöèîííî óñòàíîâèëè ïðèâåðæåííîñòü äåìîêðà-
òè÷åñêèì, ïðàâîâûì öåííîñòÿì, ïðèçíàëè îñíîâîïîëàãàþùèå ïðèíöè-
ïû íàðîäîâëàñòèÿ, âåðõîâåíñòâà ïðàâà è ðàçäåëåíèÿ âëàñòåé, çàëîæè-
ëè èíñòèòóöèîíàëüíûé ôóíäàìåíò ïðàâîâîãî ãîñóäàðñòâà. Íàñêîëüêî
ýòè öåííîñòè, ïðèíöèïû è ìåõàíèçìû ïðèîáðåëè ðåàëüíîå ñîäåðæà- 137

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È



íèå â îáùåñòâåííîé æèçíè? Ýòî ïðèíöèïèàëüíûé âàïðîñ íå òîëüêî
ïðàêòè÷åñêîãî, íî è ãëóáîêîãî íàó÷íîãî õàðàêòåðà. Îäíîé èç îñíîâ-
íûõ çàäà÷ òðàíçèòîëîãèè ÿâëÿåòñÿ èìåííî ðàñêðûòèå îáùèõ òåíäåí-
öèé è ëîãèêè ïðîÿâëåíèÿ ýòèõ ïðîöåññîâ.

Íàìè ïðîâåäåí ñðàâíèòåëüíûé àíàëèç íà îñíîâàíèè ìàòåðèàëîâ, ðàç-
ðàáîòàííûõ îðãàíèçàöèåé Äîì ñâîáîäû ÑØÀ (Freedom House). Â ïåð-
âóþ î÷åðåäü, àðãóìåíòèðóåì òó äåéñòâèòåëüíîñòü, ÷òî íà÷èíàÿ ñ 70-õ
ãîäîâ ïðîøëîãî ñòîëåòèÿ äåìîêðàòè÷åñêèå ïðîöåññû íà ìåæäóíàðîä-
íîì óðîâíå êîíñòàòèðîâàëè ñåðüåçíûå ðåçóëüòàòû. Íàïðèìåð, åñëè â
1974 ãîäó ñâîáîäíûå ñòðàíû ñîñòàâëÿëè 27 ïðîöåíòîâ îò îáùåãî, íå-
ñâîáîäíûå - 41 ïðîöåíò, òî êàðòèíà  2004 ãîäà äèàìåòðàëüíî ïðîòèâî-
ïîëîæíàÿ - ñîîòâåòñòâåííî 46 è 26 ïðîöåíòîâ (ïîäðîáíûå äàííûå î
ïðèâåäåííûõ àíàëèçàõ ñì. â ïðèëîæåíèÿõ).

Ñîãëàñíî òîìó æå èñòî÷íèêó, åñëè â ñòðàíàõ, ñòàâøèõ ÷ëåíàìè Åâðî-
ïåéñêîãî ñîþçà â ïîñëåäíèå ñåìü ëåò, îáùèå õàðàêòåðèñòèêè äåìîêðà-
òèè óëó÷øèëèñü íà 4,4 ïðîöåíòîâ, â áàëêàíñêèõ ñòðàíàõ, íå ÿâëÿþùèõ-
ñÿ ÷ëåíàìè ÅÑ, - íà 12,1 ïðîöåíòîâ, òî â ñòðàíàõ ÑÍÃ îíè óõóäøèëèñü
íà 8,1 ïðîöåíòîâ. Ýòî â òîì ñëó÷àå, êîãäà èíòåãðàëüíûé ïîêàçàòåëü äå-
ìîêðàòè÷åñêîãî ðàçâèòèÿ â òðåòüåé ãðóïïå óñòóïàåò ïåðâîé â 2.83 ðàçà,
à âòîðîé ãðóïïå - â 1.46 ðàçà. Â ñòðàíàõ ÑÍÃ â 1997-2005 ãîäàõ ïîêàçà-
òåëü èçáèðàòåëüíûõ ïðîöåññîâ óïàë íà 12 ïðîöåíòîâ, íåçàâèñèìîñòü
ñðåäñòâ ìàññîâîé èíôîðìàöèè ñîêðàòèëàñü íà 10,2 ïðîöåíòîâ, óðîâåíü
ïðàâëåíèÿ ïîíèçèëñÿ íà 13 ïðîöåíòîâ, ñóäåáíàÿ ñèñòåìà óõóäøèëàñü è
åå íåçàâèñèìîñòü ñîêðàòèëàñü íà 8,9 ïðîöåíòîâ, óðîâåíü êîððóïöèè ïî-
âûñèëñÿ íà 3,6 ïðîöåíòîâ. Ïðè ýòîì, ïî ñðàâíåíèþ ñ íîâûìè ÷ëåíàìè
ÅÑ, â ñòðàíàõ ÑÍÃ ñðåäíèé ðåéòèíã èçáèðàòåëüíûõ ïðîöåññîâ íèæå â
3.64 ðàçà, óðîâåíü ðàçâèòèÿ ãðàæäàíñêîãî îáùåñòâà óñòóïàåò â 3.19
ðàçà, íåçàâèñèìîñòü ÑÌÈ - â 3.23 ðàçà, óðîâåíü  íåçàâèñèìîñòè ñóäåá-
íîé ñèñòåìû - â 3.07 ðàçà,  à óðîâåíü êîððóïöèè âûøå â 2.02 ðàçà.

Êàêèå îáùèå âûâîäû ìîæíî ñäåëàòü?

1) ñôîðìèðîâàëèñü òðè ðàçíûå êà÷åñòâåííûå ãðóïïû: ñòðàíû - íîâûå
÷ëåíû ÅÑ, áàëêàíñêèå ïåðåõîäíûå ñòðàíû è ñòðàíû ÑÍÃ;

2) åñëè â ñòðàíàõ ïåðâûõ äâóõ ãðóïï îáùàÿ äèíàìèêà äåìîêðàòè÷å-
ñêèõ ðàçâèòèé â îñíîâíîì ïîëîæèòåëüíàÿ, òî â ñòðàíàõ ÑÍÃ íå òîëü-
êî óðîâåíü î÷åíü íèçêèé, íî è äèíàìèêà îòðèöàòåëüíàÿ;

3) ïðèâåäåííàÿ ñòàòèñòèêà ñâèäåòåëüñòâóåò î òîì, ÷òî â ñòðàíàõ ÑÍÃ
êîíñòèòóöèîííûå ïðèíöèïû îïðåäåëåííî äåôîðìèðóþòñÿ â ðåàëüíîé
æèçíè.   

Ïîäîáíàÿ ñèòóàöèÿ, åñòåñòâåííî, íóæäàåòñÿ â ñåðüåçíîì îñìûñëåíèè
è ïðîôåññèîíàëüíîé îöåíêå. ß íå æåëàþ äåëàòü ïðåäìåòîì ñïîðà ìå-
òîäèêó èññëåäîâàíèÿ è âîçäåéñòâèå ñóáúåêòèâíîãî ôàêòîðà. Ñ÷èòàþ,
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÷òî ïðåäñòàâëåííàÿ íàìè íåñêîëüêî ëåò íàçàä ìåòîäèêà â íàó÷íîì ïëà-
íå íàèáîëåå îñíîâàòåëüíàÿ è îáúåêòèâíàÿ. Âìåñòå ñ òåì ïðåäñòàâëåí-
íûå ôàêòû ñâèäåòåëüñòâóþò îá îïðåäåëåííîì êðèçèñå êîíñòèòóöèî-
íàëèçìà è î÷åâèäíûõ äåôîðìàöèÿõ êîíñòèòóöèîííûõ ðàçâèòèé â ïå-
ðåõîäíûõ ñòðàíàõ, îñîáåííî â ñòðàíàõ-÷ëåíàõ ÑÍÃ. Ýòî òà ðåàëüíîñòü,
êîãäà àêöåíòèðóåòñÿ, ÷òî åñòü Êîíñòèòóöèÿ, îäíàêî  íåò êîíñòèòóöèî-
íàëèçìà, íåîáõîäèìîãî óðîâíÿ êîíñòèòóöèîííîé äåìîêðàòèè, êîíñòè-
òóöèîííûå ïðèíöèïû è íîðìû íå ñòàíîâÿòñÿ æèâóùåé ðåàëüíîñòüþ.
Ñâèäåòåëüñòâîì ýòîãî ÿâëÿþòñÿ íå òîëüêî íàêîïëåíèÿ îòðèöàòåëüíîé
îáùåñòâåííîé ýíåðãèè è, êàê ïîñëåäñòâèå, ðàçíîõàðàêòåðíûå öâåòíûå
ðåâîëþöèè, íî è òî, ÷òî äåëàÿ îñíîâíûìè ëîçóíãàìè êîíñòèòóöèîííûå
ïðèíöèïû ïðàâîâîãî ãîñóäàðñòâà è äåìîêðàòèè, íà ïðàêòèêå èìåþòñÿ
òåíäåíöèè î÷åâèäíîãî îòêëîíåíèÿ îò íèõ.

Åñòåñòâåííî, îñíîâíàÿ çàäà÷à - âûÿâëåíèå ïðè÷èí ýòîãî. ß âûäåëþ, íà
íàø âçãëÿä, íåñêîëüêî îñíîâíûõ:

1) èíåðöèÿ ìûøëåíèÿ, ìåíòàëèòåòà è íåäîñòàòîê êîíñòèòóöèîííîé
êóëüòóðû. Íå òîëüêî íåâîçìîæíî ïåðåïðûãíóòü ÷åðåç âåêà, íî è ÷àñ-
òî èìïîðòèðóåìàÿ äåìîêðàòèÿ, ñòàëêèâàÿñü ñ ðîñòêàìè ñðåäíåâåêîâîé
öåííîñòíîé ñèñòåìû, ñóùåñòâåííî äåôîðìèðóåòñÿ;

2) íèçêèé óðîâåíü ïðàâîñîçíàíèÿ è íåäîñòàòî÷íàÿ ïîëèòè÷åñêàÿ âîëÿ
ãîñóäàðñòâåííîé âëàñòè â íàïðàâëåíèè åãî ïîâûøåíèÿ;

3) íåäîñòàòî÷íàÿ äååñïîñîáíîñòü äåìîêðàòè÷åñêèõ ãîñóäàðñòâåííûõ
ñòðóêòóð è íåñîâåðøåíñòâî ïîëèòè÷åñêèõ èíñòèòóòîâ;

4) íåóäîâëåòâîðèòåëüíûå êîíñòèòóöèîííûå è çàêîíîäàòåëüíûå ðåøå-
íèÿ, èñêàæåííîå âîñïðèÿòèå è ðåàëèçàöèÿ îñíîâîïîëàãàþùèõ ïðèí-
öèïîâ êîíñòèòóöèîííîé äåìîêðàòèè â çàêîíîäàòåëüíîé ïîëèòèêå è
ïðàâîïðèìåíèòåëüíîé ïðàêòèêå;

5) èììóííàÿ íåäîñòàòî÷íîñòü îáùåñòâåííîé ñèñòåìû, óãëóáëåíèå îò-
ðèöàòåëüíûõ ñîöèàëüíûõ òåíäåíöèé è èððàöèîíàëüíûõ ðàçâèòèé ïî
ïðè÷èíå íåóäîâëåòâîðèòåëüíîãî ðåøåíèÿ èìåþùèõñÿ ïðîáëåì;

6) îáúåêòèâíûå òðóäíîñòè ïðåâðàùåíèÿ èç ÷àñòè â öåëîå è îäíîâðå-
ìåííîãî ðåøåíèÿ çàäà÷ ñèñòåìíîé òðàíñôîðìàöèè, êîòîðûå â ñòðàíàõ
Âîñòî÷íîé Åâðîïû èìåëè èíîé õàðàêòåð;

7) íåãàðìîíè÷íîñòü, íåàäåêâàòíîñòü êîíñòèòóöèîííûõ ðàçâèòèé ðåàëü-
íîé ñèòóàöèè è ò.ä.

Ïîïûòàþñü îñîáî îáðàòèòüñÿ òîëüêî ê ïîñëåäíåìó îáñòîÿòåëüñòâó, êî-
òîðûì îáóñëîâëåíà òàêæå æèçíåñïîñîáíîñòü êîíñòèòóöèîííîãî ïðà-
âîñóäèÿ â òðàíñôîðìàöèîííûõ ñèñòåìàõ. 

Ïðåæäå, îòìå÷ó, ÷òî àíàëèç îïûòà êîíñòèòóöèîííûõ ðàçâèòèé ïîñòêîì-
ìóíèñòè÷åñêèõ ñòðàí ñâèäåòåëüñòâóåò, ÷òî äëÿ íèõ õàðàêòåðíî òî, ÷òî 139
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íà ýòàïàõ ïðèíÿòèÿ íîâûõ êîíñòèòóöèé íàëè÷åñòâîâàëè è ñòðåìÿùàÿ-
ñÿ ê ðåâàíøó ëåâàÿ îïïîçèöèÿ, è ðåâîëþöèîííûé ëèáåðàëèçì. Èõ
âçàèìîäåéñòâèå ñôîðìèðîâàëî îïðåäåëåííóþ ñðåäó ïîëèòè÷åñêîãî
êîíñåíñóñà äëÿ ïðàâîâûõ ðåøåíèé. Ïî÷òè âî âñåõ ýòèõ ñòðàíàõ ïîñòå-
ïåííî íå òîëüêî îñëàáèëñÿ ëåâûé ýêñòðåìèçì, íî è ëèáåðàëüíûé ðî-
ìàíòèçì óñòóïèë ñâîå ìåñòî óìåðåííîìó ðåàëèçìó. Ñóùåñòâåííî íà-
ðóøèëñÿ áàëàíñ ïîëèòè÷åñêèõ âîçäåéñòâèé. Íàä êîíñòèòóöèîííûìè
ðåøåíèÿìè, íîâûìè èçìåíåíèÿìè ïîñòåïåííî óñòàíîâèëî âåðõîâåíñò-
âî àäìèíèñòðàòèâíî-ïîëèòè÷åñêîå âîçäåéñòâèå äåéñòâóþùåé âëàñòè,
êîòîðîå îïàñíî â òîé ìåðå, â êàêîé êîíñòèòóöèîííûå ïðîáëåìû ïðè-
ñïîñàáëèâàåò ê ðåøåíèþ òåêóùèõ ïîëèòè÷åñêèõ çàäà÷, íå äåëàÿ èõ ðå-
øåíèå ðåçóëüòàòîì îáùåñòâåííîãî ñîãëàñèÿ.

Òèïè÷íî òàêæå òî, ÷òî â ýòèõ ñòðàíàõ, êàê ïðàâèëî, ïîëèòè÷åñêàÿ èí-
ñòèòóöèîíàëèçàöèÿ íàõîäèòñÿ íà î÷åíü íèçêîì óðîâíå. Çíà÷èòåëüíàÿ
÷àñòü ïîëèòè÷åñêèõ ïàðòèé, ïî îïðåäåëåíèþ îäíîãî èç íåìåöêèõ ïî-
ëèòîëîãîâ, - “...èëè ïîëèòè÷åñêèå ñåêòû, èëè ñðåäñòâî ñàìîóòâåðæäå-
íèÿ îòäåëüíûõ àìáèöèîçíûõ ëè÷íîñòåé”. Îòñóòñòâóåò ãàðìîíè÷íàÿ äå-
ìîêðàòè÷åñêèì öåííîñòÿì ïîëèòè÷åñêàÿ êóëüòóðà. Äåìîêðàòèÿ â êà-
êîì-òî ïëàíå ôàëüñèôèöèðóåòñÿ â ïîëèòè÷åñêóþ äèêòàòóðó, êîãäà ïî-
ëèòè÷åñêîå áîëüøèíñòâî èìååò íåîãðàíè÷åííóþ âëàñòü, à ìåíüøèíñò-
âî ëèøåíî âîçìîæíîñòè âëèÿíèÿ íà ïðàâîâûå ïðîöåññû.

Â ïîäîáíûõ ñèòóàöèÿõ ïðîïàñòü ìåæäó íàðîäîì è âëàñòÿìè óãëóáëÿåò-
ñÿ. Ïðåäïðèíèìàåìûå âëàñòÿìè øàãè âîñïðèíèìàþòñÿ êàê íåñîçâó÷-
íûå è íåðàâíîöåííûå âûçîâàì, áðîøåííûì âðåìåíåì. Íå ôîðìèðóåò-
ñÿ íåîáõîäèìûé è äîñòàòî÷íûé ðåñóðñ ñåðüåçíûõ ïîëèòè÷åñêèõ
òðàíñôîðìàöèé, à èìåþùèåñÿ âîçìîæíîñòè, â óñëîâèÿõ îòñóòñòâèÿ
÷åòêèõ ïðèîðèòåòîâ, ýôôåêòèâíî íå ðåàëèçóþòñÿ.

Â ïîäîáíûõ óñëîâèÿõ ñóùåñòâåííî âîçðàñòàåò ðîëü ýêçîãåííîãî ôàê-
òîðà, â ÷àñòíîñòè, àêòèâíîå âîçäåéñòâèå åâðîïåéñêèõ ñòðóêòóð íà äå-
ìîêðàòè÷åñêèå ðàçâèòèÿ ïîñòêîììóíèñòè÷åñêèõ ñòðàí. Õàðàêòåðíûìè
ïðèìåðàìè ýòîãî ÿâëÿþòñÿ ïðîÿâëåííàÿ Âåíåöèàíñêîé êîìèññèåé Ñî-
âåòà Åâðîïû ïîçèöèÿ îòíîñèòåëüíî êîíñòèòóöèîííûõ ðàçâèòèé Àðìå-
íèè è ôàêòè÷åñêèå ðåçóëüòàòû ýòîãî.

Ãëàâíàÿ çàäà÷à â òîì, ÷òî êîíñòèòóöèîííûå ðàçâèòèÿ äîëæíû áûòü
ìàêñèìàëüíî ïðîäèêòîâàíû âíóòðåííå îñîçíàííîé íåîáõîäèìîñòüþ è
ñòàòü ñðåäñòâîì äîñòèæåíèÿ îáùåñòâåííîãî ñîãëàñèÿ, ïðåîäîëåíèÿ ïî-
ëèòè÷åñêèõ êðèçèñîâ, à íå æåðòâîé “ðàçäîðîâ”. Èçó÷åíèå îïûòà ìíî-
ãèõ ñòðàí ñâèäåòåëüñòâóåò, ÷òî îñíîâíûå èíäèêàòîðû íàðóøåíèÿ åñòå-
ñòâåííîãî ïðîöåññà êîíñòèòóöèîííûõ  ðàçâèòèé è âîçíèêíîâåíèÿ âîç-
ìîæíûõ ïîëèòèêî-ïðàâîâûõ êðèçèñîâ - ïàäåíèå äîâåðèÿ íàðîäà ê ïî-
ëèòè÷åñêîé âëàñòè, ãëóáîêîå ðàñïðîñòðàíåíèå è ñèñòåìíûé îõâàò êîð-
ðóïöèè (â òîì ÷èñëå, íàëè÷èå ïîëèòè÷åñêîé êîððóïöèè), êîíöåíòðàöèÿ
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è ñîâìåùåíèå ïîëèòè÷åñêîé, àäìèíèñòðàòèâíîé è ýêîíîìè÷åñêîé ñèë,
óêîðåíåíèå êîðïîðàòèâíî-êëàíîâîãî ïðàâëåíèÿ â ñèñòåìå ãîñóäàðñò-
âåííîé âëàñòè, âûñîêèé óðîâåíü òåíåâèçíû â ñôåðå îáùåñòâåííûõ îò-
íîøåíèé è ò.ä. Óãëóáëåíèå ýòèõ ÿâëåíèé ñâîäèò íà íåò âîçìîæíîñòü ãà-
ðàíòèðîâàíèÿ íåïðåðûâíîñòè óòâåðæäåíèÿ êîíñòèòóöèîííîé äåìîêðà-
òèè, ÷òî ïðåäñòàâëÿåò íàèáîëüøóþ îïàñíîñòü äëÿ ïåðåõîäíûõ ñòðàí.

Îïûò åâðîïåéñêèõ ñòðàí è ñòðàí áûâøåãî ÑÑÑÐ ñâèäåòåëüñòâóåò, ÷òî
â ïëàíå êîíñòèòóöèîííûõ ðàçâèòèé íàëè÷åñòâóþò òðè îñíîâíûå ñè-
òóàöèè.

Ïåðâàÿ:

- ïðàêòèêà èçìåíåíèé è äîïîëíåíèé Êîíñòèòóöèè â îïðåäåëåííîé ïå-
ðèîäè÷íîñòè ÿâëÿåòñÿ ðåàëüíîñòüþ;

- èìååòñÿ èíñòèòóò ïðèíÿòèÿ îðãàíè÷åñêèõ (êîíñòèòóöèîííûõ) çàêî-
íîâ;

- åñòü èíñòèòóò îôèöèàëüíîãî àáñòðàêòíîãî (íîðìàòèâíîãî) òîëêîâà-
íèÿ Êîíñòèòóöèè;

- ñïîðû ìåæäó îðãàíàìè âëàñòè ïî âîïðîñàì êîíñòèòóöèîííûõ ïîëíî-
ìî÷èé ïîëó÷àþò êîíñòèòóöèîííî-ïðàâîâîå ðåøåíèå;

- ïðàâîâàÿ ïîçèöèÿ ñóäà ñòàíîâèòñÿ èñòî÷íèêîì êîíñòèòóöèîííîãî
ïðàâà;

- ïðàêòè÷åñêè èñòî÷íèêîì íàöèîíàëüíîãî êîíñòèòóöèîííîãî ïðàâà
ñòàíîâèòñÿ òàêæå ìåæäóíàðîäíûé ñóäåáíûé ïðåöåäåíò.

Âòîðîå: îäèí èëè äâà èç óêàçàííûõ ôàêòîðîâ íåäåéñòâåííû, è âîçíè-
êàåò íåîáõîäèìîñòü âçàèìîäîïîëíåíèÿ äðóãèõ ôàêòîðîâ.

Òðåòüå: âñå øåñòü ôàêòîðîâ îòñóòñòâóþò èëè ïî÷òè îòñóòñòâóþò è íà-
ëè÷åñòâóåò òóïèê êîíñòèòóöèîííûõ ðàçâèòèé. Ïîäîáíàÿ ñèòóàöèÿ ìî-
æåò ïðèâåñòè ê êîíñòèòóöèîííîìó êðèçèñó.

Ïðåäñòàâëþ òîëüêî íåñêîëüêî ñðàâíåíèé. Â Ðåñïóáëèêå Àðìåíèÿ çà
ïîñëåäíèå 10 ëåò êîíñòèòóöèîííûå èçìåíåíèÿ íå âíîñèëèñü, òàêæå
íåò èíñòèòóòà îðãàíè÷åñêèõ çàêîíîâ, íåò ñèñòåìû îôèöèàëüíîãî àáñò-
ðàêòíîãî òîëêîâàíèÿ Êîíñòèòóöèè, çà 10 ëåò Êîíñòèòóöèîííûé Ñóä
ïîëó÷èë âñåãî 8 îáðàùåíèé îòíîñèòåëüíî êîíñòèòóöèîííîñòè çàêîíîâ
è äðóãèõ  íîðìàòèâíûõ ïðàâîâûõ àêòîâ, ìåæäó òåì íå ïîëó÷åíî íè îä-
íîãî îáðàùåíèÿ îòíîñèòåëüíî íîðìàòèâíûõ àêòîâ, ïðèíÿòûõ îðãàíà-
ìè èñïîëíèòåëüíîé âëàñòè (Ïðåçèäåíò, Ïðàâèòåëüñòâî), Êîíñòèòóöè-
îííûé Ñóä íå èìååò êîìïåòåíöèè ðåøåíèÿ ñïîðîâ, âîçíèêøèõ ïî âî-
ïðîñàì êîíñòèòóöèîííûõ ïîëíîìî÷èé, èç Àðìåíèè â Åâðîïåéñêèé ñóä
ïî ïðàâàì ÷åëîâåêà íàïðàâëåíî 239 çàÿâëåíèé, íî ïîêà åùå íè îäíî
íå ðàññìîòðåíî. 141
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Âìåñòå ñ òåì áîëåå 8 ëåò âîïðîñîì ïîâåñòêè äíÿ ÿâëÿåòñÿ çàäà÷à êîí-
ñòèòóöèîííûõ ðåôîðì, êîòîðàÿ ïîêà ÷òî íå íàøëà ïðàêòè÷åñêîãî ðå-
øåíèÿ. Ìåæäó òåì, è ïîëèòè÷åñêèå ñèëû ñòðàíû, è ìåæäóíàðîäíûå
îðãàíèçàöèè íå ðàç ñâèäåòåëüñòâîâàëè, ÷òî äàëüíåéøèé ïðîãðåññ ñòðà-
íû ãëàâíûì îáðàçîì îáóñëîâëåí óòâåðæäåíèåì êîíñòèòóöèîííîé äå-
ìîêðàòèè è ðåàëüíûìè ïðåäïîñûëêàìè ãàðàíòèðîâàíèÿ âåðõîâåíñòâà
ïðàâà. Çäåñü ðàñêðûâàþòñÿ íîâûå çíà÷èòåëüíûå ïîëîæèòåëüíûå âîç-
ìîæíîñòè òåì ïðîåêòîì êîíñòèòóöèîííûõ ðåôîðì ÐÀ, êîòîðûé âñêî-
ðå áóäåò âûíåñåí íà ðåôåðåíäóì.

Ôàêòè÷åñêè, ýòîò ïðèìåð ñâèäåòåëüñòâóåò, ÷òî âî âñåõ òåõ ñòðàíàõ, ãäå
îòðèöàòåëüíûå òåíäåíöèè  äåìîêðàòè÷åñêèõ ïðîöåññîâ óãëóáëÿþòñÿ,
êîíñòèòóöèîííûå ðàçâèòèÿ íåóäîâëåòâîðèòåëüíû è íåãàðìîíè÷íû
èìåþùèìñÿ âûçîâàì. Ïî íàøåìó ãëóáîêîìó óáåæäåíèþ, íàèáîëåå ýô-
ôåêòèâíûé ïóòü ïîïðàâëåíèÿ ñèòóàöèè - ìàêñèìàëüíàÿ ðåàëèçàöèÿ
âñåõ âûøåóêàçàííûõ øåñòè íàïðàâëåíèé êîíñòèòóöèîííûõ ðàçâèòèé,
è, â ÷àñòíîñòè, íàäëåæàùåå îñîçíàíèå ðîëè êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ è ðàçóìíîå ïðèìåíåíèå åãî âíóòðåííåãî ïîòåíöèàëà.

SUMMARY

Constitutional development is a natural, dynamic and continuous process for
each country. Different countries have found forms and ways of establishment
of constitutionalism and dynamic system reforms, which are democratic by
their essence and legal - by their content, and guarantee the progress and
development of the social community.

The supreme task for transformation of the countries with transitional 
system is the establishment of the constitutionality and guarantee for 
stable constitutional development. The latter supposes guarantee of the
rule of law with the help of democratic institutions, public consent, 
formation of the environment of mutual understanding and tolerance, 
guarantee of continuous common consent of the main rules of social life,
and thus the direction of the positive forces of the society towards progress
and development.

Depriving from the principles of establishment of the civil society it
becomes distinct what is contra-indicated to the process. The constitutional
development can not serve the current political expediency. They can not
distort the balance of separation of the powers, give birth to lack of 
balance, facilitate the consolidation and centralization of the political,
administrative, and economical powers.  The constitutional processes can
not weaken the guarantees of protection of human rights, limit their freedoms,
and hinder the development of self-government. The concepts of “Human
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rights”, “Democracy” and “Legal State” appear to be an organic triple
unity and its guarantee is the aim of the establishment. 

Which is the real picture and what are tendencies in the Eastern European
and former Soviet countries?

The comparative analysis is made on the basis of the materials processed by
the USA Freedom House Organization. First of all, let us state the fact that
since the 1970-s of the last century, serious results have been registered in
democratic developments. For example, if in 1974 the free countries were 27
percent, and not-free countries 41 percent of the total number of countries,
in 2004 the picture is diagonally different, i.e. 46 percent and 26 percent.  

What conclusions can be done?

1. Three different qualitative groups are formed - EU new member countries,
Balkan transition countries and CIS countries.

2. In the third group the average coefficient of democracy in comparison
with the first group is lower for 2.8 times, and the second  for 1.5 times,

3. If in the first two group countries the general dynamics of democratic
development is mainly positive, in CIS member countries the level is not
only too low, but the dynamics is negative (Ukraine is the exception),

4. Particularly, during this period the mentioned parameters have increased
in Armenia.

Though the presented facts affirm that in transition countries, especially CIS
countries, serious constitutional crisis and evident distortions of forms of 
constitutional developments. This is the situation, when the Constitution is
present, but there is no constitutionalism and necessary level of the 
constitutional democracy and the constitutional norms, principles do not
become reality. The negative accumulation of public energy becomes not only
its evidence and it results diverse colored revolutions, and though 
making the slogans of the constitutional principles of the law-governed state
and democracy, practically tendencies of apparent deviation are present.  

Naturally, the main task is the reveal of their causes. I would pick out the
main ones:

1. The inertia of mentality and the lack of constitutional culture. It is not
only impossible to jump over the centuries, but frequently the imported
democracy essentially deforms when collapsing the medieval obstacles of
value systems;

2. Low level of legal consciousness and not-sufficient political will of the
state authorities to increase it;

3. Not-sufficient activity of democratic state structures and imperfections
of political structures; 143
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4. Constitutional and legislative imperfect solutions, distorted conception
and realization of  basic principles of constitutional democracy in legislative
politics and law enforcement practice; 

5. Non-sufficient immune condition of the social order because of non-
sufficient solution of present problems of intensification  of  negative social
tendencies and irrational development;

6. Becoming part as the whole and objective difficulties of  simultaneous
solution of problems of systematic transformation, which had different 
content in Eastern European countries;

7. Inharmonious of constitutional development with the reality, etc.

Òhe analysis of the experience of constitutional development of post-soviet
countries show that it is characteristic that during the adoption of the new
constitution bot-revenge seeking left wing opposition and revolutionary
liberalism are present. Their mutual influence formed a definite environment
of political mutual consent for legal solutions. Nearly in all these countries,
the left extremism not only gradually weakened but also liberal romanticism
gave its place to moderate reality. The balance of political influence was
essentially disturbed. The administrative political influence of the acting
power gradually ruled over the constitutional solution and new changes,
which is dangerous as the constitutional solutions were adjusted the current
solutions of political issues without making it the result of public consent
on general approaches. 

The most important task is that the constitutional development must be 
dictated by interior realized necessity and must become a means for the 
establishment of social consent and for overcoming the political crisis, and
not the victims of “contradictions”.  Examination of experience of different
countries show that the main characteristics of appearance of interference of
natural process of constitutional development and possible legal political
crisis are the following: fall of the nation’s trust towards the political power,
growth of corruption and system inclusion (including availability of the
political corruption), centralization and combination of political, administrative
and economic powers, establishment of cooperative and clan management in
the system of state power, high level of shadiness in the sphere social 
relationships, etc. The deepening tendency of these phenomena destroys the
guarantee of continuance of establishment of constitutional democracy,
which appears to be the biggest danger for the transitive countries. 

The experience of the European and the former Soviet countries shows that
for  constitutional development there are three main situations.

First,

· The practice of periodical changes and amendments of Constitution
become reality,
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· The institute of adoption of organic (constitutional) laws is present,

·  The institute of interpretation of official abolishment of Constitution  is available,

· The disputes on the issues of constitutional powers between power organs
gets constitutional-legal solution,

· The legal position of the court becomes the source of constitutional  law,

· The international justice precedent becomes the source of national 
constitutional right.

Second, one or two of the above mentioned six factors does not work and
the necessity of inter-addition of other factors appear.

Third, all six factors are missing or nearly missing and deadlock of 
constitutional development occurs. Such a situation can cause a 
constitutional crisis.

Factually, this example shows that in all countries where the negative 
tendencies of democratic processes increase, the constitutional development
is not sufficient and not harmonic with available challenges. I am deeply
convicted that the maximal realization of the above mentioned six directions
of the constitutional development, and, particularly, proper realization of
the role of constitutional justice and rational application of its inner potential
is the most effective way of improvement of the situation. 
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ÊÎÍÑÒÈÒÓÖÈÈ ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÌ
ÑÓÄÎÌ: ÏÐÀÂÎÂÀß ÍÅÎÁÕÎÄÈÌÎÑÒÜ È

ÏÎËÈÒÈ×ÅÑÊÈÅ ÏÎÑËÅÄÑÒÂÈß

ÄÄÓÓÌÌÈÈÒÒÐÐÓÓ ÏÏÓÓËËÁÁÅÅÐÐÅÅ
ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Ìîëäîâà 

Ñîãëàñíî êîíñòèòóöèîííîé äîêòðèíå, Êîíñòèòóöèÿ ÿâëÿåòñÿ íåîòúåìëå-
ìûì àòðèáóòîì è îäíîâðåìåííî îñíîâíûì çàêîíîì ëþáîãî ãîñóäàðñòâà.
Âìåñòå ñ òåì Êîíñòèòóöèÿ êàê òàêîâàÿ íå âñåãäà ñëóæèò ãàðàíòîì ñóùå-
ñòâîâàíèÿ ïðàâîâîãî ãîñóäàðñòâà è äåìîêðàòè÷åñêîãî îáùåñòâà. Ïðîâîç-
ãëàøåíèå îïðåäåëåííûõ èíñòèòóòîâ ôóíêöèîíèðîâàíèÿ âëàñòåé è ïðà-
âîçàùèòíûõ ñèñòåì ìîæåò îñòàòüñÿ íà óðîâíå äåêëàðàöèè, åñëè Êîíñòè-
òóöèåé íå áóäåò óñòàíîâëåí ðåàëüíûé ìåõàíèçì åå ãàðàíòèðîâàííîãî
âåðõîâåíñòâà. Ñëåäîâàòåëüíî, èíñòèòóò êîíñòèòóöèîííîãî ïðàâîñóäè -
ýòî íåîòúåìëåìàÿ ÷àñòü êàæäîé Êîíñòèòóöèè è ñèñòåìû ïðàâà â öåëîì.

Îäíèì èç ïåðâûõ ãîñóäàðñòâåííûõ èíñòèòóòîâ, ñïîñîáñòâóþùèõ ñòà-
áèëèçàöèè è ðàçâèòèþ êîíñòèòóöèîííîãî ñòðîÿ, ÿâëÿåòñÿ Êîíñòèòóöè-
îííûé Ñóä.

Íåñîìíåííî, ÷òî ïðàâîâûå ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà äîïîëíÿþò,
ðàçâèâàþò èëè êîíêðåòèçèðóþò Êîíñòèòóöèþ, ïîðîæäàÿ â íåêîòîðûõ
ñëó÷àÿõ, ôàêòè÷åñêè, íîâûå êîíñòèòóöèîííûå íîðìû (âòîðè÷íîãî, ïðî-
èçâîäíîãî õàðàêòåðà), âûòåêàþùèå èç êîíñòèòóöèîííîé äîêòðèíû è ëî-
ãèêè. Ïî-ðàçíîìó ìîæíî îòíîñèòüñÿ ê ýòîìó ÿâëåíèþ, íî â ñîâðåìåííûõ
óñëîâèÿõ îíî ìîòèâèðîâàíî íåîáõîäèìîñòüþ îáåñïå÷åíèÿ ïîëèòè÷åñêîé
è ýêîíîìè÷åñêîé ñòàáèëüíîñòè â îáùåñòâå, óïðî÷åíèÿ êîíñòèòóöèîííî-
ãî ñòðîÿ è ðåàëèçàöèè äåìîêðàòè÷åñêîãî ïîòåíöèàëà Êîíñòèòóöèè.

***
Êîíñòèòóöèÿ Ðåñïóáëèêè Ìîëäîâà, áóäó÷è Îñíîâíûì Çàêîíîì ãîñó-
äàðñòâà, ðåãëàìåíòèðóåò îñíîâû ñîöèàëüíî-ýêîíîìè÷åñêîé è äóõîâíîé
æèçíè îáùåñòâà è åãî ïîëèòè÷åñêîé ñèñòåìû. Îäíàêî, íåñìîòðÿ íà
øèðîòó íîðìàòèâíîãî ñîäåðæàíèÿ, Êîíñòèòóöèÿ - ýòî íå âñåîáúåìëþ-
ùèé àêò, êîòîðûé îòëè÷àëñÿ áû çàâåðøåííîñòüþ èëè ñèñòåìíîé çà-
êîí÷åííîñòüþ, èáî ðåãóëèðóåò, ïðè÷åì íåðåäêî â îáùèõ ÷åðòàõ, ëèøü
íàèáîëåå âàæíûå ñôåðû îáùåñòâåííûõ îòíîøåíèé. ßâíûå èëè ñêðû-
òûå ïðîáåëû, äåéñòâèòåëüíûå èëè ìíèìûå ïðîòèâîðå÷èÿ, â ïðèíöèïå,
íåèçáåæíû â ëþáîé Êîíñòèòóöèè. Èõ ïðåîäîëåíèå, êîíêðåòèçàöèÿ
êîíñòèòóöèîííûõ ïîëîæåíèé, â òîì ÷èñëå è â ïðîöåññå ïðàâîïðèìå-
íåíèÿ, äåòàëüíîå óðåãóëèðîâàíèå ìíîãèõ ñôåð îáùåñòâåííûõ îòíîøå-
íèé îñóùåñòâëÿþòñÿ èíûìè ïðàâîâûìè ñðåäñòâàìè è ñïîñîáàìè, êî-
òîðûå äîëæíû ñîîòâåòñòâîâàòü äóõó è áóêâå Îñíîâíîãî Çàêîíà. Â ýòîì
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ñìûñëå áîëüøîå çíà÷åíèå èìååò òîëêîâàíèå Êîíñòèòóöèè Ðåñïóáëèêè
Ìîëäîâà, êîòîðîå îòíåñåíî ê êîìïåòåíöèè Êîíñòèòóöèîííîãî Ñóäà
Ðåñïóáëèêè Ìîëäîâà.

Êîíñòèòóöèîííûé Ñóä ñîãëàñíî ñò. 135 ÷. (1) ï. á) Êîíñòèòóöèè Ðåñ-
ïóáëèêè Ìîëäîâà íàäåëåí ïðàâîì èíòåðïðåòèðîâàòü îáúåêòèâíûé
ñìûñë Êîíñòèòóöèè è êîíñòèòóöèîííûõ çàêîíîâ, ïðèñóùèõ èì ôóíê-
öèé ðàöèîíàëèçàöèè è ñòàáèëèçàöèè îáùåñòâà è îãðàíè÷åíèÿ ãîñóäàð-
ñòâåííîé âëàñòè â ñìûñëå åå âîçìîæíîñòåé âòîðæåíèÿ â ñôåðó ïðàâ
ëè÷íîñòè è ãðàæäàíñêîãî îáùåñòâà, â èõ êîíêðåòíûõ ïðîÿâëåíèÿõ.  

Êîíñòèòóöèîííîå çàêðåïëåíèå ïðàâà äàâàòü òîëêîâàíèå Êîíñòèòóöèè,
êàê èñêëþ÷èòåëüíàÿ ïðåðîãàòèâà Êîíñòèòóöèîííîãî Ñóäà, ñâèäåòåëü-
ñòâóåò î òîì, ÷òî íèêàêîé èíîé îðãàí ãîñóäàðñòâåííîé âëàñòè â Ðåñ-
ïóáëèêå Ìîëäîâà íå ìîæåò äàâàòü îôèöèàëüíîå è îáÿçàòåëüíîå äëÿ
îðãàíîâ ãîñóäàðñòâåííîé âëàñòè è ìåñòíîãî ñàìîóïðàâëåíèÿ, ïðåäïðè-
ÿòèé, ó÷ðåæäåíèé, îðãàíèçàöèé, äîëæíîñòíûõ ëèö, ãðàæäàí è èõ îáú-
åäèíåíèé òîëêîâàíèå Êîíñòèòóöèè.

Òîëêîâàíèå íîðì Êîíñòèòóöèè òðåáóåò â êàæäîì êîíêðåòíîì ñëó÷àå
òùàòåëüíîãî àíàëèçà òåêñòà òîëêóåìîãî ïîëîæåíèÿ, åãî ñìûñëà è öå-
ëè. Îäíàêî îáúåêòèâíûé ñìûñë Êîíñòèòóöèè íå äîëæåí ðàññìàòðè-
âàòüñÿ êàê íå÷òî íåèçìåííîå è íåïîäâèæíîå. Â òå÷åíèå âñåãî ïåðèî-
äà äåéñòâèÿ îíà ìîæåò ìåíÿòüñÿ ïîä âëèÿíèåì îáúåêòèâíûõ îáñòîÿ-
òåëüñòâ. Ðå÷ü èäåò íå î íîâàöèè òåêñòà Êîíñòèòóöèè, à î “ìîë÷àëèâîì
ïðåâðàùåíèè” Êîíñòèòóöèè, ò.å. åå îáíîâëåíèè áåç èçìåíåíèÿ êîí-
ñòèòóöèîííîãî òåêñòà. Â ýòîé ñâÿçè âèäåíèå èíòåðïðåòàòîðîì êîíñòè-
òóöèîííîé íîðìû ìîæåò íå ñîâïàäàòü ñ ïðåäñòàâëåíèÿìè ñîçäàòåëåé
ïðîåêòà Êîíñòèòóöèè, è ýòè ïðåäñòàâëåíèÿ ìîãóò ñëóæèòü ëèøü îäíîé
èç îòïðàâíûõ òî÷åê èññëåäîâàíèÿ êîíñòèòóöèîííûõ ïîëîæåíèé, íî
îòíþäü íå èñ÷åðïûâàþò âñåãî áîãàòñòâà èõ ñîäåðæàíèÿ.

Òîëêîâàíèå Êîíñòèòóöèè Ðåñïóáëèêè Ìîëäîâà Êîíñòèòóöèîííûì Ñó-
äîì ñîñòîèò â ïðåîäîëåíèè íåîïðåäåëåííîñòè â ïîíèìàíèè åå ïîëîæå-
íèé, â óÿñíåíèè îáúåêòèâíîãî ñìûñëà è âûÿâëåíèè ñîäåðæàùèõñÿ â
íåé ïîçèòèâíûõ ïðàâîâûõ ïðèíöèïîâ. Ïî ñóùåñòâó òîëêîâàíèå Êîí-
ñòèòóöèè åñòü îäèí èç ñïîñîáîâ åå êîíêðåòèçàöèè, ïðåäøåñòâóþùåé
ïðèìåíåíèþ åå íîðì. Ïîñòàíîâëåíèÿ î òîëêîâàíèè Êîíñòèòóöèè ÿâëÿ-
þòñÿ îêîí÷àòåëüíûìè è íå ïîäëåæàò  ïåðåñìîòðó êàêèì-ëèáî èíûì
ãîñóäàðñòâåííûì îðãàíîì.

Îôèöèàëüíîå òîëêîâàíèå Êîíñòèòóöèè íå ìîæåò áûòü îãðàíè÷åíî â
îáúåìå, ïîñêîëüêó îíî çàâèñèò îò þðèäè÷åñêèõ è ýòèìîëîãè÷åñêèõ
îñîáåííîñòåé èíòåðïðåòèðóåìûõ íîðì è âûáîðà íåîáõîäèìûõ ñïîñî-
áîâ - áóêâàëüíîãî, îãðàíè÷èòåëüíîãî èëè ðàñøèðèòåëüíîãî òîëêîâàíèÿ.

Îáÿçàòåëüíûå ïðåöåäåíòû ïîíèìàíèÿ è ïðèìåíåíèÿ êîíñòèòóöèîí-
íûõ íîðì, êîòîðûå ñîäåðæàòñÿ â ïîñòàíîâëåíèÿõ Êîíñòèòóöèîííîãî 157

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È



Ñóäà â ôîðìå ðàçëè÷íûõ ïðàâîïîëîæåíèé, ïîñòåïåííî, êàê ïðåäñòàâ-
ëÿåòñÿ, ôîðìèðóþò íåîáõîäèìóþ ïîäîòðàñëü êîíñòèòóöèîííîãî ïðàâà
- ïðåöåäåíòíîå êîíñòèòóöèîííîå ïðàâî - êîòîðàÿ ñâîéñòâåííûìè åé
ìåòîäàìè ðåãóëèðîâàíèÿ çíà÷èòåëüíî îáëåã÷àåò ïðÿìîå äåéñòâèå Êîí-
ñòèòóöèè. Êîíêðåòèçèðîâàòü íîðìû Êîíñòèòóöèè äî òàêîé ñòåïåíè,
êîòîðàÿ íåîáõîäèìà äëÿ íåïîñðåäñòâåííîãî èõ ïðèìåíåíèÿ ê ïîäëåæà-
ùèì ðåãóëèðîâàíèþ îáùåñòâåííûì îòíîøåíèÿì, - â ýòîì åå öåëü.

Áëàãîäàðÿ èìïåðàòèâíîé èíòåðïðåòàöèè íîðì Êîíñòèòóöèè, ïðåöåäåíò-
íîå êîíñòèòóöèîííîå ïðàâî ìîæåò: óñòàíàâëèâàòü îáÿçàòåëüíîå êîíñòè-
òóöèîííîå ïîíèìàíèå; ïðåäïèñûâàòü îáÿçàòåëüíóþ ìîäåëü êîíñòèòóöè-
îííîãî äåéñòâèÿ; çàïðåùàòü ïðèìåíåíèå êîíñòèòóöèîííûõ íîðì èíà÷å,
÷åì óêàçàíî (ðàçúÿñíåíî) èëè âûòåêàåò (îïðåäåëåíî) èç òåêñòà Êîíñòèòó-
öèè è ïðåäûäóùèõ íîðìàòèâíûõ ïîñòàíîâëåíèé Êîíñòèòóöèîííîãî Ñóäà. 

Ñ òî÷êè çðåíèÿ þðèäè÷åñêîãî ñîäåðæàíèÿ,  ïîñòàíîâëåíèÿ Êîíñòèòó-
öèîííîãî Ñóäà îá îôèöèàëüíîì òîëêîâàíèè íîðì Êîíñòèòóöèè “ïîä-
êîíñòèòóöèîííû”, à ñ òî÷êè çðåíèÿ äåéñòâèÿ - “ïðèêîíñòèòóöèîííû”.

Êîíñòèòóöèîííûé Ñóä äàåò òîëêîâàíèå íîðì Êîíñòèòóöèè  â ñîîòâåò-
ñòâèè ñ Çàêîíîì î Êîíñòèòóöèîííîì Ñóäå èñêëþ÷èòåëüíî ïî çàïðîñàì
ñóáúåêòîâ, íàäåëåííûõ äàííûì ïðàâîì: Ïðåçèäåíòà Ðåñïóáëèêè Ìîë-
äîâà; Ïðàâèòåëüñòâà; ìèíèñòðà þñòèöèè; Âûñøåé ñóäåáíîé ïàëàòû;
Ýêîíîìè÷åñêîãî ñóäà; Ãåíåðàëüíîãî ïðîêóðîðà; äåïóòàòà Ïàðëàìåíòà;
ïàðëàìåíòñêîé ôðàêöèè è ïàðëàìåíòñêîãî àäâîêàòà.

Ïðåäìåòîì ðåãóëèðîâàíèÿ ïðåöåäåíòíîãî êîíñòèòóöèîííîãî ïðàâà ÿâ-
ëÿåòñÿ, ïðåæäå âñåãî, óñòðàíåíèå ïðîòèâîðå÷èé â îòíîøåíèÿõ ìåæäó
ñóáúåêòàìè êîíñòèòóöèîííîãî ïðàâà â ÷àñòè îñóùåñòâëåíèÿ ïîëíîìî-
÷èé, ïðåäîñòàâëåííûõ Êîíñòèòóöèåé. Ýòî ìîãóò áûòü: îðãàíèçàöèîí-
íî-ïðàâîâûå îòíîøåíèÿ ïî âîïðîñàì èçáðàíèÿ, íàçíà÷åíèÿ è îñâîáî-
æäåíèÿ äîëæíîñòíûõ ëèö ãîñóäàðñòâà; ïðîìóëüãàöèè çàêîíîâ Ïðåçè-
äåíòîì; ïðåäñòàâèòåëüñòâà è îñóùåñòâëåíèÿ ïîëíîìî÷èé äåïóòàòîâ;
ïðèíÿòèÿ çàêîíîâ è ïîñòàíîâëåíèé; è, íàêîíåö, ýòî ïðîòèâîðå÷èÿ, âîç-
íèêàþùèå íà ðàçíûõ ñòàäèÿõ çàêîíîäàòåëüíîãî ïðîöåññà.

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà, êàê áûëî îòìå÷åíî ðàíåå, ÿâëÿþòñÿ
èñòî÷íèêàìè ïðàâà, è èì ïðèñóùà ìàòåðèàëüíî-ïðàâîâàÿ ñèëà çàêîíà.
Ïðåöåäåíòû, êàê è àêòû òîëêîâàíèÿ, èìåþò íîðìàòèâíî-ðåãóëèðóþùåå
çíà÷åíèå, è â ýòîì ñìûñëå îíè òàêæå ÿâëÿþòñÿ âûñøèìè ïî ñâîåé
þðèäè÷åñêîé ñèëå ïðàâîâûìè íîðìàìè, ðàñïðîñòðàíÿþùèìèñÿ íà íå-
îïðåäåëåííûé êðóã ñëó÷àåâ è ñóáúåêòîâ êîíñòèòóöèîííî-ïðàâîâûõ îò-
íîøåíèé. Òàê, ñòàòüÿ 28 Çàêîíà î Êîíñòèòóöèîííîì Ñóäå Ðåñïóáëèêè
Ìîëäîâà ïðåäóñìàòðèâàåò, ÷òî ðåøåíèÿ Ñóäà îáÿçàòåëüíû íå òîëüêî
äëÿ ó÷àñòíèêîâ êîíñòèòóöèîííîãî ñïîðà, íî è èíûõ ñóáúåêòîâ ïðàâà.

Ðåøåíèÿ î òîëêîâàíèè Êîíñòèòóöèè äîëæíû áûòü ñîâìåñòèìû ñ äðó-
ãèìè ïðèíÿòûìè ðåøåíèÿìè.  Ðåøåíèå ïî äåëó î òîëêîâàíèè Êîíñòè-Ä
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òóöèè íå äîëæíî ïðîòèâîðå÷èòü ðàíåå ïðèíÿòûì ðåøåíèÿì î òîëêî-
âàíèè èëè ðåøåíèÿì ïî êîíêðåòíûì äåëàì, â êîòîðûõ äàíî êàçóàëü-
íîå òîëêîâàíèå êîíñòèòóöèîííûõ íîðì. Åñëè òðåáîâàíèå î ñîâìåñòè-
ìîñòè ìåæäó ñîáîé ðåøåíèé îá îôèöèàëüíîì òîëêîâàíèè Êîíñòèòó-
öèè ÿâëÿåòñÿ èìïåðàòèâíûì, òî òðåáîâàíèå î ñîâìåñòèìîñòè ðåøåíèé
î òîëêîâàíèè è ðåøåíèé ïî êîíêðåòíûì äåëàì ÿâëÿåòñÿ âåñüìà æåëà-
òåëüíûì, íî íå àáñîëþòíûì.

Êîíñòèòóöèîííûé Ñóä ìîæåò îêàçûâàòü îïðåäåëåííîå âëèÿíèå íà
äåÿòåëüíîñòü îðãàíîâ ïóáëè÷íîé âëàñòè ïóòåì òîëêîâàíèÿ êîíñòèòóöè-
îííûõ íîðì ïðè ðàçðåøåíèè êîíêðåòíûõ äåë è â ïîðÿäêå îôèöèàëü-
íîãî òîëêîâàíèÿ Êîíñòèòóöèè.

Ïîäâåðãíóâ òîëêîâàíèþ ðÿä ñòàòåé Âûñøåãî çàêîíà, Êîíñòèòóöèîííûé
Ñóä Ðåñïóáëèêè Ìîëäîâà íà ïðîòÿæåíèè ñâîåé äåÿòåëüíîñòè ðàçðåøèë
ðÿä êîìïëåêñíûõ âîïðîñîâ, êàñàþùèõñÿ äåÿòåëüíîñòè âåòâåé âëàñòè.
Âàæíî îòìåòèòü, ÷òî íè îäíà ïóáëè÷íàÿ âëàñòü íå âïðàâå ïðèìåíÿòü íîð-
ìàòèâíûå è ïðàâîâûå àêòû, ïðîòèâîðå÷àùèå êîíñòèòóöèîííûì íîðìàì,
òîëêîâàíèå êîòîðûõ äàíî â ïîñòàíîâëåíèè Êîíñòèòóöèîííîãî Ñóäà.

Îñóùåñòâëÿÿ ñâîè ïîëíîìî÷èÿ ïî ðàññìîòðåíèþ êîíñòèòóöèîííîñòè
íîðìàòèâíûõ àêòîâ, Êîíñòèòóöèîííûé Ñóä ïðèíÿë ðÿä âàæíûõ ïîñòà-
íîâëåíèé. 

Ïî îáðàùåíèþ äåïóòàòà Ïàðëàìåíòà Êîíñòèòóöèîííûé Ñóä äàë òîëêî-
âàíèå ïîëîæåíèé ñòàòüè 93 Êîíñòèòóöèè Ðåñïóáëèêè Ìîëäîâà î ïðî-
ìóëüãàöèè çàêîíîâ, ñîãëàñíî êîòîðûì Ïðåçèäåíò Ðåñïóáëèêè Ìîëäî-
âà âïðàâå, åñëè ó íåãî åñòü çàìå÷àíèÿ ïî çàêîíó, íå ïîçäíåå ÷åì â
äâóõíåäåëüíûé ñðîê íàïðàâèòü åãî Ïàðëàìåíòó äëÿ ïåðåñìîòðà. Åñëè
Ïàðëàìåíò ïðîãîëîñóåò çà ïðåæíåå ðåøåíèå, Ïðåçèäåíò îñóùåñòâëÿ-
åò ïðîìóëüãàöèþ çàêîíà.

Òàê, Êîíñòèòóöèîííûé Ñóä ðàçúÿñíèë, ÷òî çàêîíû, ïî êîòîðûì Ïðåçè-
äåíò Ðåñïóáëèêè Ìîëäîâà íå èìååò çàìå÷àíèé, à òàêæå çàêîíû, ïåðå-
ñìîòðåííûå Ïàðëàìåíòîì, íåçàâèñèìî îò òîãî, ñîõðàíèëà ëè çàêîíîäà-
òåëüíàÿ âëàñòü ñâîå ïðåæíåå ðåøåíèå èëè â çàêîíû âíåñåíû èçìåíåíèÿ
â ñîîòâåòñòâèè ñ ïðåäëîæåíèÿìè ãëàâû ãîñóäàðñòâà, ïðîìóëüãèðóþòñÿ
Ïðåçèäåíòîì Ðåñïóáëèêè Ìîëäîâà íå ïîçäíåå ÷åì â äâóõíåäåëüíûé
ñðîê ñ äàòû ðåãèñòðàöèè çàêîíà â Ïðåçèäåíòóðå Ðåñïóáëèêè Ìîëäîâà.

Êîíñòèòóöèîííûé Ñóä ïîä÷åðêíóë â ñâîåì ïîñòàíîâëåíèè: «Ñ÷èòàåò-
ñÿ, ÷òî Ïàðëàìåíò ñîõðàíèë ðàíåå ïðèíÿòîå ðåøåíèå, åñëè îíî ïðèíÿ-
òî áîëüøèíñòâîì ãîëîñîâ, óñòàíîâëåííûì äëÿ ýòîé ïðîöåäóðû Ðåãëà-
ìåíòîì Ïàðëàìåíòà, îäíàêî ýòî ÷èñëî ãîëîñîâ íå ìîæåò áûòü ìåíüøå
÷èñëà ãîëîñîâ ïðè ïåðâè÷íîì ãîëîñîâàíèè çàêîíà».

Õî÷ó îòìåòèòü ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà, êàñàþùååñÿ
òîëêîâàíèÿ ñò. 74 ÷. (1) è (2) Êîíñòèòóöèè, îçàãëàâëåííîé “Ïðèíÿòèå
çàêîíîâ è ïîñòàíîâëåíèé”. Àâòîðû îáðàòèëèñü â Êîíñòèòóöèîííûé 159
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Ñóä ñ çàïðîñîì î òîëêîâàíèè óêàçàííûõ êîíñòèòóöèîííûõ ïîëîæåíèé
â ñëåäóþùåì àñïåêòå: êàêèì áîëüøèíñòâîì ãîëîñîâ èçáðàííûõ èëè
ïðèñóòñòâóþùèõ äåïóòàòîâ ïðèíèìàåòñÿ ïðîåêò îðãàíè÷åñêîãî çàêîíà
â ïåðâîì è âî âòîðîì ÷òåíèè, à òàêæå â ñëó÷àå, êîãäà äëÿ ïðèíÿòèÿ çà-
êîíà ïðåäóñìîòðåíû òðè ÷òåíèÿ, à Ïàðëàìåíò âûñêàçûâàåòñÿ ïî ïðî-
åêòó çàêîíà âî âòîðîì ÷òåíèè, ïðèíÿâ ïîñòàíîâëåíèå.

Â ñâÿçè ñ àðãóìåíòàìè, ïðèâåäåííûìè â îáðàùåíèè, Êîíñòèòóöèîííûé
Ñóä îòìåòèë, ÷òî â äàííîì ñëó÷àå íåäîïóñòèìî ïîäâåðãàòü ñðàâíåíèþ ëè-
áî ïðîòèâîïîñòàâëåíèþ ýòàïû ïðèíÿòèÿ îðãàíè÷åñêîãî çàêîíà, ðàññìàò-
ðèâàåìîãî â ñîîòâåòñòâóþùåì ÷òåíèè (ïåðâîì, âòîðîì è ïîñëåäóþùåì),
ïîñêîëüêó êàæäîå ÷òåíèå çàêîíà ïðåäïîëàãàåò îïðåäåëåííóþ ïðîöåäóðó
îáñóæäåíèÿ ïðîåêòà çàêîíà, õàðàêòåðíóþ òîëüêî äëÿ äàííîãî ÷òåíèÿ. 

Ïðîöåäóðà ãîëîñîâàíèÿ ïðåäóñìàòðèâàåò, ÷òî îðãàíè÷åñêèå çàêîíû
ïðèíèìàþòñÿ áîëüøèíñòâîì ãîëîñîâ èçáðàííûõ äåïóòàòîâ, à îðäèíàð-
íûå çàêîíû, ïîñòàíîâëåíèÿ è äðóãèå àêòû ïðèíèìàþòñÿ áîëüøèíñò-
âîì ãîëîñîâ ïðèñóòñòâóþùèõ äåïóòàòîâ. Ïðîåêò îðãàíè÷åñêîãî çàêîíà
â ïåðâîì èëè â ïîñëåäóþùèõ ÷òåíèÿõ ïðèíèìàåòñÿ ïîñòàíîâëåíèåì
Ïàðëàìåíòà áîëüøèíñòâîì ãîëîñîâ ïðèñóòñòâóþùèõ íà çàñåäàíèè äå-
ïóòàòîâ, à â ïîñëåäíåì ÷òåíèè îðãàíè÷åñêèé çàêîí ïðèíèìàåòñÿ áîëü-
øèíñòâîì ãîëîñîâ èçáðàííûõ äåïóòàòîâ.

Àâòîð îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä ñ çàïðîñîì î òîëêîâàíèè ïî-
ëîæåíèé ñò. 116 ÷. (3) Êîíñòèòóöèè Ðåñïóáëèêè Ìîëäîâà, ïðåäóñìàò-
ðèâàþùèõ, ÷òî ïðåäñåäàòåëè è çàìåñòèòåëè ïðåäñåäàòåëåé ñóäåáíûõ
èíñòàíöèé íàçíà÷àþòñÿ Ïðåçèäåíòîì Ðåñïóáëèêè Ìîëäîâà ïî ïðåä-
ñòàâëåíèþ Âûñøåãî ñîâåòà ìàãèñòðàòóðû íà 4-ëåòíèé ñðîê, â ñëåäóþ-
ùåì àñïåêòå: ðàñïðîñòðàíÿåòñÿ ëè äàííûé 4-ëåòíèé ñðîê íà âñå ñóäåá-
íûå èíñòàíöèè, â òîì ÷èñëå íà Âûñøóþ ñóäåáíóþ ïàëàòó.

Êîíñòèòóöèîííûé Ñóä îòìåòèë, ÷òî ïðèíöèï îðãàíèçàöèè è äåÿòåëü-
íîñòè ñóäåáíîé âëàñòè ìîæíî îïðåäåëèòü êàê ïðàâèëà îáùåãî õàðàê-
òåðà, íà îñíîâàíèè êîòîðûõ ïîñòðîåíû ñóäåáíûå èíñòàíöèè è îñóùå-
ñòâëÿþò ñâîþ äåÿòåëüíîñòü â ñîîòâåòñòâèè ñ çàêîíîì, îòíîøåíèÿ ìå-
æäó íèìè, à òàêæå ñâÿçè, óñòàíàâëèâàåìûå ñ äðóãèìè âëàñòÿìè â ãî-
ñóäàðñòâå, ñ ÷àñòíûìè îðãàíèçàöèÿìè è ãðàæäàíàìè.

Ýòè ïðàâèëà õàðàêòåðèçóþò îðãàíèçàöèþ ñóäåáíîé ñèñòåìû, íàäåëÿ-
þò ñóäåáíóþ âëàñòü îòëè÷èòåëüíûìè ÷åðòàìè è îïðåäåëÿþò åå äåÿ-
òåëüíîñòü. Îíè çàêðåïëåíû â Êîíñòèòóöèè è îðãàíè÷åñêèõ çàêîíàõ îá
îðãàíèçàöèè è äåÿòåëüíîñòè ñóäåáíûõ èíñòàíöèé. Îñíîâíûå ïðèíöè-
ïû îðãàíèçàöèè è äåÿòåëüíîñòè ïðàâîñóäèÿ åäèíû äëÿ âñåõ ñóäåáíûõ
èíñòàíöèé, íåçàâèñèìî îò èõ õàðàêòåðà.

Ñò. 115 Êîíñòèòóöèè, îçàãëàâëåííàÿ “Ñóäåáíûå èíñòàíöèè”, ÷åòêî óñ-
òàíàâëèâàåò, ÷òî ïðàâîñóäèå îñóùåñòâëÿåòñÿ  Âûñøåé ñóäåáíîé ïàëà-
òîé, àïåëëÿöèîííûìè ïàëàòàìè è ñóäàìè.
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Êîíñòèòóöèîííûé Ñóä óñòàíîâèë, ÷òî ïîñêîëüêó Âûñøàÿ ñóäåáíàÿ ïà-
ëàòà ÿâëÿåòñÿ îäíîé èç òðåõ ñóäåáíûõ èíñòàíöèé, îñóùåñòâëÿþùèõ
ïðàâîñóäèå â Ðåñïóáëèêå Ìîëäîâà, êîíñòèòóöèîííîå ïîëîæåíèå î 4-
ëåòíåì ñðîêå, íà êîòîðûé íàçíà÷àþòñÿ ïðåäñåäàòåëè è çàìåñòèòåëè
ïðåäñåäàòåëåé ñóäåáíûõ èíñòàíöèé, ñîäåðæàùååñÿ â ñò. 116 ÷. (3) Êîí-
ñòèòóöèè, íîñèò îáùèé õàðàêòåð ïî îòíîøåíèþ ê ÷. (4) ýòîé æå ñòà-
òüè, ðåãëàìåíòèðóþùåé íàçíà÷åíèå ïðåäñåäàòåëÿ è çàìåñòèòåëåé
ïðåäñåäàòåëÿ Âûñøåé ñóäåáíîé ïàëàòû.

Ñëåäóåò îòìåòèòü, ÷òî âñêîðå, ïîñëå ïðèíÿòèÿ äàííîãî ïîñòàíîâëåíèÿ,
Ïàðëàìåíò Ðåñïóáëèêè Ìîëäîâà âíåñ èçìåíåíèÿ â Çàêîí î Âûñøåé ñó-
äåáíîé ïàëàòå, ñîãëàñíî êîòîðûì ïðåäñåäàòåëü è çàìåñòèòåëè ïðåäñå-
äàòåëÿ Âûñøåé ñóäåáíîé ïàëàòû íàçíà÷àþòñÿ íà äîëæíîñòü íà ÷åòû-
ðåõëåòíèé ñðîê.

Íå ìåíåå âàæíîå çíà÷åíèå èìåþò ðåøåíèÿ Ñóäà î òîëêîâàíèè Êîí-
ñòèòóöèè è â íîðìîòâîð÷åñêîì ïðîöåññå. Òàê, íè îäèí îðãàí ãîñóäàð-
ñòâåííîé âëàñòè íå âïðàâå ïðèíèìàòü íîðìàòèâíûå è èíûå ïðàâîâûå
àêòû, ïðîòèâîðå÷àùèå Êîíñòèòóöèè Ðåñïóáëèêè Ìîëäîâà â èñòîëêîâà-
íèè èõ Êîíñòèòóöèîííûì Ñóäîì. 

Ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÿâëÿþòñÿ, â íåêîòîðîì ñìûñ-
ëå, «êîíñòèòóöèîííîé ñàíêöèåé», âëåêóùåé çà ñîáîé ðàçëè÷íûå ïîëè-
òè÷åñêèå ïîñëåäñòâèÿ. Íàïðèìåð, ðîñïóñê Ïàðëàìåíòà ãëàâîé ãîñóäàð-
ñòâà, ïðîèñõîäÿùèé â ðåçóëüòàòå âîçíèêøåãî êîíôëèêòà ìåæäó çàêî-
íîäàòåëüíîé è èñïîëíèòåëüíîé âëàñòÿìè â ñëó÷àÿõ íåâîçìîæíîñòè
ôîðìèðîâàíèÿ Ïðàâèòåëüñòâà èëè áëîêèðîâàíèÿ â òå÷åíèå òðåõ ìåñÿ-
öåâ ïðîöåäóðû ïðèíÿòèÿ çàêîíîâ. Ïîñðåäñòâîì ðîñïóñêà Ïàðëàìåíòà
è ïîñëåäóþùèõ âûáîðîâ èçáèðàòåëÿì ïðåäîñòàâëÿåòñÿ âîçìîæíîñòü
êîíñòèòóöèîííûì ïóòåì ðàçðåøèòü êîíôëèêò ìåæäó âåòâÿìè âëàñòè.

Ñ÷èòàþ íåîáõîäèìûì îòìåòèòü è ïîñòàíîâëåíèå, â êîòîðîì Êîíñòèòó-
öèîííûé Ñóä óêàçàë, ÷òî âûáîðû Ïðåçèäåíòà ÿâëÿþòñÿ äåéñòâèòåëü-
íûìè òîëüêî â òîì ñëó÷àå, åñëè â íèõ ïðèíÿëè ó÷àñòèå íå ìåíåå ÷åì
61 äåïóòàò - òðè ïÿòûõ èç ÷èñëà èçáðàííûõ äåïóòàòîâ.

***
Êîíñòèòóöèÿ êàê òàêîâàÿ íå ìîæåò áûòü çåðêàëüíûì îòðàæåíèåì ïðà-
âîâîé äåéñòâèòåëüíîñòè, ÷àùå îíè ñîîòíîñÿòñÿ êàê äîëæíîå è ñóùåå.
Ñáëèæàòü èõ ïðèçâàí ðåæèì êîíñòèòóöèîííîñòè, ïîëíåå îáåñïå÷èâàå-
ìûé Êîíñòèòóöèîííûì Ñóäîì, îðãàíàìè þñòèöèè, ïðîêóðàòóðû è ñó-
äîì, à òàêæå ñîîòâåòñòâèåì Êîíñòèòóöèè çàêîíîäàòåëüíîãî ïðîöåññà
è çàêîíà, ñèñòåìû äåéñòâóþùåãî â ñòðàíå ïðàâà è ïîäçàêîííîñòüþ ãî-
ñóäàðñòâåííîãî óïðàâëåíèÿ. Ê ñîæàëåíèþ, ìíîãèå íîðìû äåéñòâóþ-
ùåé Êîíñòèòóöèè íå âûïîëíÿþòñÿ. Äîïóñêàþòñÿ íàðóøåíèÿ ïðàâ è
ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, îòêëîíåíèÿ îò ïðèíöèïîâ è îðèåíòè-
ðîâ îáùèõ ïîëîæåíèé Êîíñòèòóöèè. 161
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Åäèíîîáðàçíîå ïîíèìàíèå è ïðèìåíåíèå Êîíñòèòóöèè íà âñåé òåððè-
òîðèè ñòðàíû îïðåäåëÿþò ñîñòîÿíèå ïðàâîïîðÿäêà è äåìîêðàòèè â îá-
ùåñòâå.

Äëÿ áîëüøåé èíòåãðèðîâàííîñòè â ïðàêòèêå æèâîãî êîíñòèòóöèîíà-
ëèçìà íîðì Êîíñòèòóöèè è ïîëîæåíèé, ïðîäîëæàþùèõ (ðàçâèâàþùèõ
è äîïîëíÿþùèõ) ñîäåðæàíèå Êîíñòèòóöèè çà ïðåäåëàìè åå ñîáñòâåí-
íî òåêñòóàëüíîãî âûðàæåíèÿ, ëîãè÷íûì áûëî áû èíêîðïîðèðîâàòü
ïðàâîïîëîæåíèÿ, íàêîïëåííûå â ðàçíûõ ïîñòàíîâëåíèÿõ Êîíñòèòóöè-
îííîãî Ñóäà.

Â çàêëþ÷åíèå îòìåòèì, ÷òî òîëêîâàíèå Êîíñòèòóöèè Êîíñòèòóöèîí-
íûì Ñóäîì, íåñîìíåííî, ñïîñîáñòâóåò óñèëåíèþ åãî ðîëè è ïðåñòèæà,
áîëåå ïîëíîìó ðàñêðûòèþ åãî þðèäè÷åñêîé ïðèðîäû è ñóùíîñòè. Òîë-
êîâàíèå âûÿâèëî òàêèå îñíîâíûå, ïðèîðèòåòíûå êîíñòèòóöèîííûå
öåííîñòè, êàê: çàùèòà îñíîâ êîíñòèòóöèîííîãî ñòðîÿ (ïðèíöèïà ðàç-
äåëåíèÿ âëàñòåé, öåëîñòíîñòè òåððèòîðèè Ðåñïóáëèêè Ìîëäîâà), ïðàâ
è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, îõðàíà öåëîñòíîñòè Êîíñòèòóöèè
Ðåñïóáëèêè Ìîëäîâà.

SUMMARY

According to the constitutional doctrine, the Constitution is an inalienable
attribute and, at the same time, it is the fundamental law of any state.
Meanwhile, the Constitution itself does not always serve as the warrant for
the realization of the rule-of-law state and democratic society. Declaration
of a set of institution of functioning of powers and law defending system
may remain at the level of declaration if the Constitution has not established
the realistic mechanism of its guaranteed rule. Thus, the institute of the
constitutional justice is an inalienable part of each Constitution and the
law system. It is indisputable that the legal positions of the Constitutional
Court supplement, develop and concretize the Constitution, in some cases
giving birth to factually new constitutional norms (of secondary, derivative
character) following from the constitutional doctrines and logic. This can
be approached differently, but in the contemporary conditions it is 
motivated by the necessity of guaranteeing the political and economic 
stability in the society, consolidation of the constitutional order and 
realization of democratic potential of the Constitution.

The Constitution is an inalienable act, which differs with its completion, or
system accomplishment as it regulates only the main spheres of the public
relations. Evident or latent gaps, valid or imaginary contradictions are
inevitable in any Constitution. Overcoming and concretization of the 
constitutional positions, as well as in the process of law enforcement,
detailed regulation of many spheres of the public relations is realized by
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other legal means and ways which must correspond to the essence of the
Fundamental Law. The interpretation of the Constitution of the Republic
of Moldova plays a big role. Non of the bodies of the state power of the
Republic of Moldova can provide with an official and obligatory interpre-
tation of the Constitution. 

Interpretation of the norms of the Constitution in any case demands a
detailed analysis of the meaning and aim of the context. But the objective
meaning of the Constitution can not be considered as something
unchangeable and still. During the whole period of action, it may change
under the influence of objective circumstances. The novation of the con-
text of the Constitution is not spoken about but “the silence conversion”
(i.e. the novation of the context without changes) of the Constitution is
mentioned.

The interpretation of the Constitution is one of the means of its 
concretazation, which precedes the application of its norms. The obligatory
precedents of comprehension and application of the constitutional norms
which are expressed in the positions of the Constitutional Court, as various
legal positions gradually form a necessary sub-branch of the constitutional
law, i.e. precedent constitutional law, which with the help of the methods
of regulation facilitates the direct effect of the Constitution.

Owing to the imperative interpretation of the norms of the Constitution,
the precedent constitutional law can establish an obligatory constitutional
comprehension: order an obligatory model of the constitutional action; ban
the application of the constitutional norms the other way than mentioned
(explained) or deprives (is defined) from the Context of the Constitution
and the previous normative positions of the Constitutional Court.

From the point of the judicial context, the positions of the Constitutional
Court on the official interpretation of the norms of the Constitution are
“sub-constitutional” and from the point of effect - “preconstitutional”.   

The decision of the interpretation of the Constitution must be compiled
with other adopted decisions. On the case of the decision of interpretation
of the Constitution, it must not contradict with previously adopted decisions
on the interpretation or with the decisions carried on the special cases
where a casual interpretation of a decision is given. If the requirement of
the compatibility of the decisions on the official interpretation is imperative,
the requirement of compatibility of decisions on the interpretation and
decision on concrete cases can be rather desirable but not absolute. 

With the help of interpretation of the number of articles of the Supreme
Law, the Constitutional Court of the Republic of Moldova in the duration
of its activity solved a number of complex issues concerning the activity of
the branches of power. It is important to mention that none of the social
branches is authorized to adopt normative and legal acts, which contradicts 163
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the constitutional norms, the interpretation of which is presented in the
positions of the Constitutional Court. 

The interpretation of the Constitution by the Constitutional Court helps
the strengthening of its role and prestige, reveals the main, prior constitu-
tional values because the protection of the basis of the constitutional order
(principle of separation of the powers, territorial integrity of the Republic
of Moldova), human rights and freedoms of the person and the citizen,
security of the integrity of the Republic of Moldova.
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DISPUTES OVER SOCIAL AND 
ECONOMIC RIGHTS: 

LAW, POLITICS, MONEY

CCHHEERRYYLL SSAAUUNNDDEERRSS 
President of the International Association of the Constitutional Law

1. Introduction

The role of a Constitutional Court is difficult and highly sensitive. The core
function of such a court, from which it derives its reason for existence, is
to preserve constitutionalism, including the rule of law. A Constitutional
Court is a deliberate check and balance in a constitutional system. It offers
protection to individuals, many of whom may be highly vulnerable, against
the unlawful exercise of public (and sometimes private) power. It assists to
maintain the integrity of the system as a whole, in ways that range from
helping both the state and its people to understand the meaning and effect
of the Constitution to imposing on the organs of government a form of
accountability for their actions, which also has the advantage of trans-
parency. In some circumstances, decisions of a Constitutional Court will
preclude the government or the legislature from doing what it wishes to
do. Depending on the circumstances, this may take courage and a clear
perception on the part of the Court of the scope and legitimacy of its role.

But a Constitutional Court does not operate in a vacuum. It is part of the
system of government, in a symbiotic relationship with the other institu-
tions of the state, sharing responsibility for the well-being of the people. In
carrying out its function, a Constitutional Court naturally and properly
takes into account the potential impact of a decision on the polity as a
whole and on the integrity of the system of constitutional control, includ-
ing the standing of the court and compliance with its decisions. In
acknowledging this reality, however, I do not want to be misunderstood.
This is an approach to adjudication that requires wisdom rather than expe-
diency and strategic vision rather than judicial self-interest.

Striking this balance, generally and in particular cases, is important for any
court with a constitutional jurisdiction. It is particularly important follow-
ing the establishment of a new Constitution, with a new Court, and per-
haps even more so in states that are in transition. In these circumstances,
a Court is establishing itself as a key institution of government, in the eyes
of the other institutions and of the public at large. Its image, its reputation
and the effectiveness of its role may depend on the actions taken at this
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time. At the same time, it is laying the foundations on which its jurispru-
dence will build, and determining its approach to the interpretation of the
Constitution. Again, much of the doctrine established at this time may well
prove enduring, or at least highly influential. 

Courts generally have a range of techniques at their disposal to assist them
to strike this balance in a way that gives primacy to constitutional princi-
ple without intruding beyond their sphere into the proper and accepted
domain of the other institutions. These mechanisms typically are available
at different stages of the process of adjudication. Most obviously, they may
affect:

- Acceptance of a matter: where, for example, the Court considers that it
lacks jurisdiction, or that a matter is not suitable for judicial determination

- Deliberation on a matter: a Court sometimes may, for example, decide a
case on relatively settled point, avoiding a larger and more contentious
issue

- The nature of the final order: a Court may have the capacity to choose
between remedies that are more or less intrusive or may be able to post-
pone a remedy to enable a defendant institution to take remedial action
itself.

The detail of such techniques varies, depending on the legal system, the
constitutional framework and the powers and constitution of the Court.
The choice of particular techniques almost always will depend on the cir-
cumstances of particular cases.

One genre of constitutional questions that notoriously raises sensitive issues
is the protection of social or economic rights. The sensitivities are at least
two-fold. First, disputes over such rights often have substantial budgetary
implications, which normally are regarded as the responsibility of the elect-
ed branches of government, denied to the courts on the grounds of both
legitimacy and capacity. Secondly, social and economic policies typically
are the tools used by the elected branches to pursue their vision for the
state and to shore up their electoral support. Interference by a court in these
circumstances may well meet a hostile reaction. Partly for these reasons,
common law states have tended to eschew constitutional protection for
social and economic rights, at least in justiciable form. In consequence,
when States such as India wanted to give social and economic rights con-
stitutional status, they recognised them as non-justiciable directives of state
policy, and withheld the sanction of judicial enforcement.

The new post-apartheid constitutional settlement in South Africa departed
from this pattern. The importance of social and economic rights in the
transformation of the new South Africa caused their inclusion in the
Constitution in a form that, potentially, was justiciable. It thus fell to theC
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new Constitutional Court to interpret and apply the rights in a way that
gave them effect, within the limits of the judicial function. South Africa
therefore provides a useful case study of how one particular court, newly
established pursuant to a new Constitution, sought to strike the balance
between what the title to this colloquium describes as legal principle and
political reality. In what follows, I examine the South African experience,
both to illustrate how the Constitutional Court of South Africa went about
its task and to determine whether more general conclusions can be drawn
from it. 

2. South Africa as a case study

aa.. CCoonnssttiittuuttiioonnaall ffrraammeewwoorrkk

South Africa has a mixed legal system. Its public law, however, is recog-
nisably in the style of the common law. Consistently with the normal pat-
tern of common law constitutionalism, the Constitution is established as
fundamental law, to be enforced through courts, through a process of con-
crete constitutional review, generally at the instance of individuals or
groups. In a departure from the design of the court system in most com-
mon law states, however, responsibility for constitutional adjudication
under the final Constitution of South Africa of 19961 was conferred on a
specialist Constitutional Court, in large part to avoid entrusting the inter-
pretation of the new Constitution to judges associated with the former
regime. The constitutional jurisdiction of this Court is not exclusive, but it
is final. Generous rules of standing determine access to the courts in con-
stitutional cases2 and the courts have broad discretion in relation to the
remedies that they may grant3.  

A Bill of Rights in Chapter 2 of the Final Constitution offers protection for
a wide range of rights including rights in relation to housing4 and to health
care, food, water and social security5.  These rights are expressed to be
available to “everyone”. They are drafted in a distinctive style, drawing
loosely on the International Covenant on Economic, Social and Cultural
Rights (ICESCR). Sections 26(1) and 27(1) respectively create the “right” in
question: to “access to adequate housing”, for example, in the case of sec-
tion 26(1). Sections 26(2) and 27(2) acknowledge the particular difficulties
created by rights of this kind by imposing on the state an obligation to
“take reasonable legislative and other measures, within its available
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2 Section 38
3 Section 38, “…the court may grant appropriate relief…”; section 172 “a court …may

make any order that is just and equitable”.
4 Section 26
5 Section 27



resources, to achieve the progressive realisation of this right”. Sections 26(3)
and 27(3) provide certain, relevant, negative rights. Section 27(2) for exam-
ple, provides that “no one may be refused emergency medical treatment”6.
Like the other rights in the Bill of Rights these are subject to the general
limitations clause, pursuant to which rights may be limited “only in terms
of a law of general application to the extent that the limitation is reason-
able and justifiable in an open and democratic society based on human dig-
nity, equality and freedom, taking into account all relevant factors…”7.

On their face, these provisions raise a host of questions. One, very basic,
question is whether they are justiciable at all. This issue was settled early,
in the Certification case, in which, in response to a challenge to the inclu-
sion of non-justiciable rights in the Constitution the Court observed that
the rights were “at least to some extent, justiciable”8.  What this meant,
given the wording of the sections, remained to be decided. Given the broad
similarity of these sections with the wording of the ICESCR, one possibil-
ity was to adopt the Convention notion of “core” content for each right
that, as a minimum, the State must provide9.  On the other hand, given the
magnitude of the task of restructuring that the new government faced,
judicial enforcement of the concept of a core of economic and social rights
might well prove impracticable.

There have been four major decisions of the Constitutional Court in which
individual complaints about social and economic rights have been resolved
and through which the jurisprudence has progressively developed:
Soobramoney v Minister of Health10, KwaZulu-Natal Government of the
Republic of South Africa v Grootboom11,  Minister of Health v Treatment
Action Campaign12 and Khosa v Minister of Social Development. These are
examined in the next part. In relation to each case, I am concerned (1) to
isolate the particular sensitivities in the issue before the Court (2) to iden-
tify the techniques used by the Court to resolve the case, bearing these
sensitivities in mind and (3) to assess the significance of the outcome in
terms both of the resolution of the immediate problem and of broader
strategic considerations. 
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6 See generally, Sandra Liebenberg “South Africa’s evolving jurisprudence on Socio-
Economic Rights”, Socio-Economic Rights Project CLC, UWC, 2002, p.5

7 Section 36
8 Ex parte Chairperson of the Constitutional Assembly; in re Certification of the

Constitution of the Republic of South Africa 1996(4) SA 744, para 78
9 See Government of Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) para 29
10 1998 (1) SA 765 (CC)
11 2001(1) SA 46 (CC)
12 CCT 8/02C
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bb.. FFoouurr ccaasseess

Soobramoney came before the Court in 1997, shortly after the final
Constitution came into effect. The applicant had chronic renal failure as
well as diabetes, heart disease and cerebro-vascular disease. He had been
refused dialysis treatment by the Addington state hospital. It was clear that
in the absence of such treatment he would shortly die. In considering the
applicant’s case, the hospital had followed its own internal guidelines,
developed in recognition of the fact that it could not provide dialysis to
everyone who sought it and excluding from eligibility, inter alia, people
with “significant vascular or cardiac disease.” The Court accepted the hos-
pital’s claim that it had insufficient funds to provide dialysis service for all.
It accepted also that “this is a nation-wide problem and resources are
stretched in renal clinics throughout the land”14.  Soobramoney applied to
the Court for relief under section 27(3) of the Constitution, which provid-
ed that “no one may be refused emergency medical treatment”. His appli-
cation was unsuccessful.

Had the application been resolved as a denial of emergency medical treat-
ment, pursuant to section 27(3), it would have had severe budgetary impli-
cations. In effect, the decision could have meant that every person with
chronic renal failure was constitutionally entitled to dialysis at state
expense, with significant consequences for the funding of other programs.
In the event, the Court handled the case primarily in terms of section 27(2).
It disposed of the argument based on section 27(3), using contextual and
purposive approaches to interpretation, to conclude thatMr Soobramoney’s
circumstances did not represent an emergency but an “ongoing state of
affairs…which is incurable”15. The argument was not particularly convinc-
ing; the notion that the sections must be understood in their textual and
broader context nevertheless has remained, as an important step in the rea-
soning of the Court in all such cases. 

The applicant failed under the other parts of section 27 as well. By read-
ing the entire section in context, the Court held that section 27(2) condi-
tioned the ostensibly individual rights in section 27(1). And there was no
breach of section 27(2) itself. The Court accepted that guidelines were nec-
essary and that, on the evidence, there was nothing to suggest that these
guidelines were unreasonable or had not been “applied fairly and ration-
ally”16. It concluded on this point that “A court will be slow to interfere
with rational decisions taken in good faith by the political organs and med-
ical authorities whose responsibility it is to deal with such matters”17. 
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14 At [24]
15 At [21]
16 At [25]
17 At [29]



From the standpoint of the applicant, the decision was a tragedy: a conse-
quence that the Court acknowledged. In a context in which the meaning
of the provisions in issue was ambiguous, the Court clearly was influenced
by wider considerations, about its own role vis-a-vis that of other branch-
es. On the other hand, it did not entirely abandon its individual rights
focus, poor comfort though this may have been to the applicant. Thus it
went to some lengths to identify circumstances in which the right not to
be refused emergency treatment would be likely to be attracted18. And it
sought to justify its decision by reference to similar circumstances else-
where and an understanding of the meaning of rights in a broader commu-
nity setting19.  Its judgment also had the advantage of introducing into the
public record the government’s own policies and justifications for them,
with some advantage for accountability and transparency.

The second case, Grootboom, concerned the eviction of 900 people, includ-
ing 510 children, from informal housing that they had illegally established
for themselves on someone else’s land, after waiting for years for action on
their application for low-cost housing. They sought to enforce the right to
housing under section 26 of the Constitution or, alternatively, the right of
children to “shelter” under section 28. The governments, for their part,
gave evidence before the Court about the challenge of providing adequate
housing in the circumstances that prevailed in South Africa after the fall of
apartheid and the legislative and other policy initiatives that were under-
way. The applicants argued nevertheless for an interpretation of section 26
that identified a minimum core that, in their case, had not been provided.
The High Court, at first instance, accepted that the government was in
breach of the provision protecting children’s rights and ordered remedial
action, to be supervised by the Court itself. On appeal, the Constitutional
Court accepted the claim largely by reference to section 26 instead20 and
its order took the significantly more restrained form of a declaration.

The judgment in Grootboom was central to the establishment of the doc-
trine that now prevails. The Court rejected the argument for a minimum
core, for a mixture of textual and institutional reasons21.  Instead, it devel-
oped an approach to the interpretation of the sections that focused literal-
ly on the requirements of section 26(2) and its equivalents themselves.
There was a requirement for “reasonable legislative and other measures”.
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18 At [18],[20]
19 At [31]; see also Sachs J at [52],[54]: “Chaskalson P’s judgment, as I understand it,

does not merely ‘toll the bell of lack of resources’. In all the open and democratic soci-
eties based upon dignity, freedom and equality with which I am familiar, the rationing
of access to life-prolonging resources is regarded as integral to, rather than incompat-
ible with, a human rights approach to health care”.

20 Although not in the care of their families have a (presumably enforceable) right under
section 28

21 [33]-[36]C
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The obligation was bounded by “available resources”. And the effect must
be “progressive achievement” of the right. In examining the actions taken
by governments by reference to these various requirements the Court
repeatedly acknowledged the efforts that had been made. It also noted that
it was concerned only whether these requirements are met and not, for
example, with whether they would have been more effectively met by dif-
ferent policies. There was a breach of section 26(2) nevertheless, because
the existing policies made no provision for people in crisis in circum-
stances where no relief could be expected in the short or medium term22.
It followed that the requirements of section 26(2) and in particular the
requirement of “reasonableness” were not met.

The decision of the Court in Grootboom required revision of government
policy, and reallocation of resources. It was hailed as a major breakthrough
in mechanisms for judicial enforcement of constitutional protection for
social and economic rights; and indeed, it was important for this reason. It
is clear, however, even in this case, that the Court had a wary eye on the
proper scope of its own authority. The remedy that it eventually granted
gave to the government the responsibility of developing an appropriate
plan, within very broad guidelines. It gave the applicants themselves no
directly enforceable entitlement to housing and rebuked the Court below
for its order to that effect: “The High Court order…ought not to have been
made”23. The remedy granted by the Constitutional Court was cast in terms
of a declaration instead, although there was some suggestion that the
Human Rights Commission would monitor and report on performance. 

The Treatment Action Campaign case was highly politically charged. At
issue was the question whether the government was in breach of the
Constitution by failing to provide an anti-retroviral drug to pregnant
women, to inhibit the transmission of HIV/AIDS to their babies, except in
a few controlled “pilot” studies. The applicants argued that the govern-
ment was in breach of section 27, in relation to “health care services,
including reproductive health care” or, alternatively, to an aspect of the
rights of children under section 28. The court below accepted the argu-
ment, ordering the government to make the drug available in prescribed
circumstances and to introduce an effective program for the reduction of
mother to child transmission of HIV, to be submitted to the Court itself.
The government appealed to the Constitutional Court.

The explanation of and treatment for HIV/AIDS was at the time a politi-
cally contested issue in South Africa. The policy on the provision of drugs
to pregnant women was part of the wider debate. Resources were at best
a minor issue. The government made it clear in argument, however, that it
regarded the case as one that raised questions about the boundaries
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22 [64-5]
23 [95]



between the authority of the Court and the elected branches of govern-
ment. In particular they argued that the Court should show “deference” to
the government in the formulation of its policies and be restrained in the
order that it makes when it has concluded that the government is in
breach24.  The Court nevertheless held that the government was in breach
and issued a mandatory order, although in terms somewhat less intrusive
than the order of the High Court.

Once again, the techniques adopted by the Constitutional Court in meet-
ing these various pressures are of some interest. They may be characterised
as follows. First the Court consolidated the jurisprudence that had emerged
in the two earlier cases. It read the sections in their textual, historical and
social context; it dismissed arguments that there was a guaranteed core of
rights to which individual applicants were entitled. Secondly, it examined
the government’s own arguments in great detail, carefully refuting each
one. In this respect it was somewhat assisted by the weakness of the gov-
ernment’s own case. Thirdly, it confronted directly the issue of institution-
al boundaries that the government had raised. In this context, while it
acknowledged the limitation on the role of the courts and the reality that
certain matters are “pre-eminently within the domain” of particular institu-
tions25, it equally insisted on its own obligations, “to the Constitution and
the law”, mandated by the Constitution itself26.  In this connection it also
explained again its role in relation to rights provisions of this kind: “to
require the state to take measures to meet its constitutional obligations and
to subject the reasonableness of these measures to evaluation”27.  Fourth, in
applying the by now established reasonableness test, it adverted once again
to an apparent gap in the policy, which failed to make provision for those
most desperately in need28. Finally, it examined the arguments against
mandatory orders in detail, but made specific orders just the same, requir-
ing the provision of the disputed drug, although acknowledging that the
government retained flexibility to develop other and different policies that
would prevent mother-to-child transmission of HIV. 

The outcome was broadly consistent with the two previous cases, thus
adding to what was becoming an established and relatively predictable body
of jurisprudence. The politically delicate issues were handled by meeting the
arguments directly, giving the government some leeway, but insisting on
compliance with the terms of the Constitution. Particularly remarkable was
the willingness of the Court to make a mandatory order, running the risk
that the government might not comply (and, indeed, it was slow to do so). 
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The final case of Khosa raised an issue of a different kind: the constitution-
ality of legislation restricting welfare benefits to South African citizens and
thereby denying them to permanent residents of the State. The issue
potentially engaged section 27 of the Constitution, conferring on “every-
one” a right to access to “social security”, subject to the usual caveat in
sub-section (2). This time, the issue had potentially significant financial
implications, the precise extent of which remained unclear. In argument
the government asked whether, in the event that the Act was found to be
in breach of the Constitution, the Court would agree to suspend any order
for 18 months, to allow the government and legislature themselves to deal
with the defects in the legislation. 

The Court held that the legislation was in breach of the Constitution and
effectively read into it additional words to ensure its application to perma-
nent residents of the State. It acknowledged the significance of a case that,
in effect, challenged law enacted by the Parliament. It proceeded, howev-
er, on the basis that the Constitution was clear, understood in the light of
previous jurisprudence and of the purposes that the Constitution had been
enacted to achieve.

33.. CCoonncclluussiioonnss

The examination of this series of decisions by the South African
Constitutional Court on the meaning of social and economic rights reveals
a range of predictable political and financial tensions. The outcome of the
cases, individually and collectively, has been the subject of long and crit-
ical examination, and it may be that they have fully satisfied no-one. On
one side the Court is criticised for not going further to evaluate, for exam-
ple, the government’s policy priorities29 or to identify a minimum core of
social rights that individuals might claim. On the other, critics charge the
Court with interfering with policy making and implementation that is the
task of the other branches of government.

Nevertheless, the efforts of the South African Court must be accepted
broadly as a success.  The Court has developed a distinctive and, now, rea-
sonably settled jurisprudence that gives social and economic rights effect
while preserving significant discretion for the elected branches of govern-
ment. In doing so, it has explained its own reasoning, and its vision for the
role of the Court, both to other institutions and the public at large, secur-
ing broad acceptance of both. Probably by chance, the Court has taken an
incremental approach to the interpretation and application of social and
economic rights, which may have assisted acceptance of its role in the
early years, enabling it to become progressively more bold.
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29 Theunis Roux, “Understanding Grootboom - A response to Cass R. Sunstein”, 12
Constitutional Forum (2004)



Of course, care must be taken in drawing lessons from South African expe-
rience for the actions of courts elsewhere. In particular, the formulation of
social and economic rights in South Africa is distinctive, and the approach
of the Court has often been driven by, or at least justified by, reference to
the text. Certain general propositions nevertheless may be made. First, the
primary responsibility of a Constitutional Court is to the law and the
Constitution. Secondly, however, the law itself is often indeterminate, leav-
ing the Court with choices to be made. Realistically, in making such choic-
es, a Court is likely to have an eye to the wider consequences of its deci-
sions. Those consequences must include the credibility of the Court itself
and its capacity to fill the role allotted to it. A Court may be assisted in
juggling the conflicting pressures on it by a range of technical legal tools,
the nature of which will vary between different legal systems. It may be
assisted also by the educative role that a Court can play through its judg-
ments, in explaining its own role and its role vis-à-vis other branches in
establishing and maintaining transparent, accountable and effective consti-
tutional government. 

ÐÅÇÞÌÅ

Ðîëü Êîíñòèòóöèîííîãî Ñóäà òðóäíàÿ è îòâåòñòâåííàÿ. Ãëàâíîé ôóíê-
öèåé òàêîãî ñóäà, äëÿ âûïîëíåíèÿ êîòîðîé îí è ñîçäàí, ÿâëÿåòñÿ îáåñ-
ïå÷åíèå êîíñòèòóöèîííîñòè, âêëþ÷àÿ âåðõîâåíñòâî çàêîíà. Êîíñòèòó-
öèîííûé Ñóä â êîíñòèòóöèîííîé ñèñòåìå - ýòî îñîáàÿ ñèñòåìà ñäåð-
æåê è ïðîòèâîâåñîâ. Ñóä îñóùåñòâëÿåò çàùèòó èíäèâèäîâ, ìíîãèå èç
êîòîðûõ î÷åíü óÿçâèìû ïåðåä íåçàêîííûìè äåéñòâèÿìè ïóáëè÷íûõ
âëàñòåé. Íî Êîíñòèòóöèîííûé Ñóä äåéñòâóåò íå â âàêóóìå. Îí ÿâëÿ-
åòñÿ ÷àñòüþ ãîñóäàðñòâåííîé ñèñòåìû, êîòîðàÿ íàõîäèòñÿ â ñèìáèîòè-
÷åñêèõ îòíîøåíèÿõ ñ äðóãèìè èíñòèòóòàìè ãîñóäàðñòâåííîñòè, ðàçäå-
ëÿÿ ñ íèìè îòâåòñòâåííîñòü çà áëàãîïîëó÷èå ëþäåé. Äëÿ âûïîëíåíèÿ
ýòîé ôóíêöèè Êîíñòèòóöèîííûé Ñóä ñîîòâåòñòâåííî è â ñîâîêóïíî-
ñòè ó÷èòûâàåò ïîòåíöèàëüíûå ñâÿçè ñ ðåøåíèÿìè ãîñóäàðñòâåííûõ
èíñòèòóòîâ, êàê â öåëîì, òàê è îòíîñèòåëüíî ñèñòåìû êîíñòèòóöèîí-
íîãî êîíòðîëÿ, âêëþ÷àÿ ïîëîæåíèÿ Ñóäà è ñîîòâåòñòâèå åãî ðåøåíèÿì.
Â Þæíîé Àôðèêå íîâîå ïîñòàïàðòåèäíîå êîíñòèòóöèîííîå ðåãóëèðî-
âàíèå îòëè÷àåòñÿ îò ýòîé ñõåìû. 

Â ïðîöåññå òðàíñôîðìàöèè íîâîé Þæíîé Àôðèêè âàæíîñòü ñîöèàëü-
íûõ è ýêîíîìè÷åñêèõ ïðàâ ñòàëà ïðè÷èíîé èõ âêëþ÷åíèÿ â Êîíñòèòó-
öèþ. Íîâîìó Êîíñòèòóöèîííîìó Ñóäó ïðåäîñòàâëåíî ïðàâî òîëêîâàòü
è ïðèìåíÿòü çàêîíû òàê, ÷òîáû îíè áûëè ýôôåêòèâíûìè â ïðåäåëàõ
ïðàâîâîãî ôóíêöèîíèðîâàíèÿ. Þæíàÿ Àôðèêà, òàêèì îáðàçîì, ìîæåò
ñòàòü èñòî÷íèêîì èçó÷åíèÿ ñóäåáíûõ äåë, êàê è íîâûé ñóä, êîòîðûé
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îñíîâàí íà íîâîé Êîíñòèòóöèè è èùåò ïóòè áàëàíñèðîâàíèÿ ïîëèòè-
÷åñêèõ ðåàëèé è ïðàâîâûõ ïðèíöèïîâ. 

Þæíàÿ Àôðèêà èìååò ñìåøàííóþ ïðàâîâóþ ñèñòåìó.  Åå ïóáëè÷íîå
ïðàâî èìååò òàêæå ÷åðòû îáùåãî ïðàâà.  Â ñîîòâåòñòâèè ñ íîâîé ôîð-
ìîé Êîíñòèòóöèÿ ÿâëÿåòñÿ òàêæå Îñíîâíûì Çàêîíîì, êîòîðûé äåéñò-
âóåò ÷åðåç ñóäû, ÷åðåç ïðîöåññ êîíêðåòíîãî êîíñòèòóöèîííîãî êîí-
òðîëÿ íà óðîâíå èíäèâèäîâ èëè ãðóïï ëþäåé.   

Êîíñòèòóöèîííûé Ñóä ïðèíÿë ÷åòûðå îñíîâíûõ ðåøåíèÿ, êîòîðûìè
èíäèâèäóàëüíûå æàëîáû îòíîñèòåëüíî ñîöèàëüíî-ýêîíîìè÷åñêèõ ïðàâ
ïîëó÷èëè ðåøåíèå. Áëàãîäàðÿ èì þðèñïðóäåíöèÿ ïîëó÷èëà ðàçâèòèå:
Ñóáðàìîíè ïðîòèâ ìèíèñòðà çäðàâîîõðàíåíèÿ, Ïðàâèòåëüñòâî Êâàçó-
ëó-Íàòàë Ðåñïóáëèêè Þæíîé Àôðèêè ïðîòèâ Ãðóòáóì, ìèíèñòð çäðà-
âîîõðàíåíèÿ ïðîòèâ ëå÷åáíîé êîìïàíèè è Õîçà ïðîòèâ ìèíèñòðà ñî-
öèàëüíîãî ðàçâèòèÿ. Ðåøåíèÿ ïî ÷àñòíûì è êîëëåêòèâíûì ñóäåáíûì
äåëàì ñòàëè ïðåäìåòîì äîëãîãî è êðèòè÷åñêîãî ðàññìîòðåíèÿ, è âîç-
ìîæíî, ÷òî íè îäíî èç íèõ ïîëíîñòüþ íå óäîâëåòâîðèëî íèêîãî. Ñ îä-
íîé ñòîðîíû, Ñóä ïîäâåðãàåòñÿ êðèòèêå  çà òî, ÷òî îí íå æåëàåò óã-
ëóáëÿòüñÿ â äàëüíåéøóþ îöåíêó, íàïðèìåð, ïðèîðèòåòû ãîñóäàðñòâåí-
íîé ïîëèòèêè èëè îïðåäåëÿòü ìèíèìàëüíûå ïðåäåëû ñîöèàëüíûõ ïðàâ,
êîòîðûìè èíäèâèäû ìîãóò ïîëüçîâàòüñÿ. Ñ äðóãîé ñòîðîíû, êðèòèêè
îáâèíÿþò Ñóä âî âìåøàòåëüñòâå â äåëà ôîðìèðîâàíèÿ è ïðèìåíåíèÿ
ïîëèòèêè, ÷òî ÿâëÿåòñÿ äåëîì äðóãèõ âåòâåé âëàñòè.    Íåñìîòðÿ íà ýòî,
ñòàðàíèÿ Þæíî-Àôðèêàíñêîãî Ñóäà äîëæíû îöåíèâàòüñÿ âûøå ïðî-
ñòî óäà÷è. Ñóä ðàçâèâàåò îïðåäåëåííóþ è ñåé÷àñ óæå ðàçóìíî îñíî-
âàííóþ þðèñïðóäåíöèþ, íà îñíîâàíèè êîòîðîé âñòóïàþò â ñèëó ñîöè-
àëüíûå è ýêîíîìè÷åñêèå ïðàâà, êîòîðûå ïðåäîñòàâëÿþò áîëüøóþ ñâî-
áîäó äåéñòâèÿ èçáðàííûì âåòâÿì âëàñòè.  Ñóä îáîñíîâûâàåò ïðè÷èíû
ñâîèõ äåéñòâèé è ñâîå ìíåíèå î ðîëè Ñóäà â ñèñòåìå ãîñóäàðñòâåííûõ
è ïóáëè÷íûõ èíñòèòóòîâ.
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THE IMPORTANCE OF THE
CONSTITUTIONAL COMPLAINT FOR A FAIR

TRIAL IN CRIMINAL CASES

ZVONKO FIŠER
Judge of the Constitutional Court of the Republic of Slovenia

I. Introduction
Criminal justice has lately been undergoing important changes which are not
univocal. On one hand, it can be observed that the perspective regarding the role
and the significance of criminal law in society is changing. In the past, the
standpoint which considered criminal law and justice (or criminal repression in
general) to be primarily a means to protect society against criminality as a neg-
ative phenomenon par excellence undoubtedly dominated1. In modern demo-
cratic societies, the increasingly prevalent standpoint is that which emphasizes
that in criminal proceedings a participant who is weaker in comparison to the
repressive state apparatus must foremost be protected. Irrespective of the fact
that such participant may be an alleged offender who due to the offence com-
mitted is in some manner of conflict with the society, he/she remains a bearer
of rights and freedoms which he/she must be guaranteed to the same extent as
all other members of the society. On the other hand, due to such a specific posi-
tion, an offender has certain special rights which ensure him/her the position of
a subject to criminal proceedings. In addition, restrictions may be simultaneous-
ly imposed on him/her due to the fact that he/she violated norms which are
important, often essential, for peaceful coexistence in society2. 
However, in criminal justice there are also other tendencies. More than a decade
ago, the occurrence of organized crime and particularly international organized
crime alarmed the public and authorities. Special measures to restrain this phe-
nomenon and to increase the efficiency of the state regarding its prevention and
prosecution were taken. These were often measures which seem to have re-
strengthened the protective function of criminal law and pushed into the back-
ground its safeguarding function. This became even more obvious when the
danger of terrorism became more apparent. Also in this context the application
of measures in criminal proceedings (often also outside the scope of criminal
proceedings) which evidently reduce the achieved level of procedural rights of
participants (in particular the defendant) to criminal proceedings has occurred.
A particular situation arose in the countries in Central and Eastern Europe
which gained independence in the last two decades and/or simultaneously went
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1 The protective function of criminal law.
2 In general it is known as the safeguarding function of criminal law.Z

V
O

N
K

O
 F

IŠ
E

R
.T

H
E

 C
O

N
ST

IT
U

T
IO

N
A

L
C

O
U

R
T

O
F

T
H

E
 R

E
PU

B
L

IC
 O

F
SL

O
V

E
N

IA



through deep social, political, and economic changes. I do not wish to present
an in-depth analyses and evaluation of these processes in general, but will limit
my report to several findings which refer to the system of criminal repression3.
In these environments, it was especially criminal law that was often abused in
the past in order to settle accounts with political opponents. After changes had
been carried out, these countries faced a difficult situation. On one hand, mis-
trust in criminal justice and the authorities which participate within this frame-
work was4,  for the most part justifiably so, high. Calls for lustration appeared,
in some countries certain bodies of authority simply dissolved, in others they
were inefficient. Criminal and other related legislation in force at that time was
mostly inadequate, and the new legislation could not be adopted in such a short
time, being extensive and demanding legislative projects; even more complicat-
ed was its implementation in the environments lacking a solid democratic tra-
dition. In addition, with privatization and other demanding and hard to control
processes, including the increase in specific crime related therewith and crime
in general, criminal justice was assigned new tasks which were difficult to cope
with. All the above-mentioned caused discomfort in society, a sense of lessened
security, which some, naturally unjustifiably, attributed to democratization or
democracy as such. The situation was paradoxical: if political changes on one
hand established the essential conditions for the formation of a state governed
by the rule of law, a number of processes which took an opposite direction
became a hindrance to such. In such circumstances it appeared that there was
no room for the implementation of the safeguarding function of criminal law.
A shift from the protective to the safeguarding function of criminal proceedings
is neither a simple nor a constant process and its intensity and its course was not
the same in all such countries. Actually, it should be mentioned that it is the
matter of a distinctive long-term trend which is nonetheless unavoidable.
Emphasizing the individual, and his/her rights and freedoms in society in gen-
eral and particularly in criminal proceedings, contributed to the fact that the
safeguarding function of criminal proceedings, notwithstanding periodical
oscillations, has become increasingly important.
The constitutional complaint can play a key role in the implementation of human
rights and fundamental freedoms in criminal law, especially in criminal proceed-
ings. Implementing the safeguarding function of criminal law does not mean that
constitutional rights and freedoms of constitutional rank can be implemented
only by a constitutional complaint; on the contrary, judges are obliged to imple-
ment them in deciding in all proceedings5.  A constitutional complaint is only an
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3 I am well aware that also these matters require an in-depth discussion, however, the present report is
not intended for the discussion of such.

4 Foremost, I refer to the police and other security services.
5 According to the Constitution of the Republic of Slovenia, in the performance of the judicial func-

tion judges are independent and bound by the Constitution and laws (Article 125 of the Constitution).
This is also the case in other democratic countries.



additional instrument which is at the disposal of a person who believes that
his/her human rights and freedoms have been violated in proceedings.

II. The Constitutional Complaint
This is the approach implemented also in the Slovene legal (constitutional)
order. Thus, Slovenia is among the countries which have introduced a special
legal remedy for the protection of the human rights and freedoms of individu-
als in concrete proceedings. Any person who believes that his/her human rights
or fundamental freedoms have been violated by an individual act of a state
body, local community body or bearer of public authority has, under the condi-
tions set forth by the Constitutional Court Act, the right to lodge a constitution-
al complaint6.  In the Slovene legal order, a constitutional complaint is neither
an ordinary nor extraordinary legal remedy enacted in various regulations, and
it is not an instance as regards regular courts. Considering its effects, it is clos-
est to being an extraordinary legal remedy. It is a legal remedy sui generis,
which follows from the need that the legal order even more intensively protect
the human being as an individual as well as his/her rights and freedoms7,  and
thus puts an additional emphasis on his/her position as a subject to various pro-
ceedings in which such are decided in concreto, and in general it strengthens
his/her central position in society. 
In the following section, the general regulation of the constitutional complaint
in the Slovene legal order will first be introduced8,  secondly certain particular-
ities concerning the constitutional complaint in criminal matters will be dis-
cussed, and finally we will try to establish the importance and the role of the
constitutional complaint for a fair criminal trial.
If we ignore a similar regulation set forth already in the Constitution of the
Federal Republic of Slovenia9 within the framework of the former Yugoslavia,
which, however, did not lead to significant results, it could be said that the con-
stitutional complaint was introduced into the Slovene legal order by the
Constitution of the newly independent Slovenia, adopted in 1991. Among the
powers of the Constitutional Court, the Constitution determined inter alia the
power to decide on constitutional complaints stemming from the violation of
human rights and fundamental freedoms by individual acts10.  The first restric-
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6  See paragraph 1 of Article 50 of the Constitutional Court Act (Official Gazette RS, No. 15/94 – her
inafter referred to as ZUstS).

7 Similar to Ude (1995), p. 515.
8 For a more detailed review of the constitutional complaint in Slovenia with numerous international

comparisons, see, for example, Mavèiè (2000), pp. 291-356.
9 See paragraph 3 of Article 228 of the Constitution of SRS (1963) and Articles 36-40 of the

Constitutional Court Act in force at that time.
10 See indent 6 of paragraph 1 of Article 160 of the Constitution (Official Gazette RS, Nos. 33/91,

42/97, 66/2000, 24/03, and 69/04).



tion is envisaged in the Constitution, namely that a constitutional complaint is
allowed only if all legal remedies have been exhausted; in addition the
Constitution determined that the Constitutional Court decides whether to accept
a constitutional complaint for adjudication on the basis of criteria and proce-
dures provided by law11.  Thus, it is understandable that the constitutional com-
plaint became fully operative only after the adoption of the Constitutional Court
Act, which in more detail regulates the new instrument12.  Apart from the above-
mentioned, the Constitution of the Republic of Slovenia contains only a few
provisions which refer to the constitutional complaint13 .
To begin with a brief look at the general outlines of the regulation concerning
the constitutional complaint in Slovene legislation14,  let me mention first that a
constitutional complaint may be lodged within 60 days from the day of the
delivery of an individual act against which a constitutional complaint is permit-
ted15.  After the expiration of this time-limit, a constitutional complaint may be
lodged only exceptionally, in especially justified cases16.  As mentioned above,
all legal remedies must be exhausted before lodging a constitutional com-
plaint17,  which in our legal order means not only ordinary legal remedies but
also extraordinary legal remedies foreseen by (especially procedural) legisla-
tion. The Constitutional Court may exceptionally decide on a constitutional
complaint before the exhaustion of all extraordinary legal remedies if the
alleged violation is obvious and if the complainant would incur irreparable
damages as a result of the implementation of the individual act18. The
Constitutional Court has developed a solid body of case-law for determining
both conditions and only very rarely decides to take on an “early” constitution-
al complaint.
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11 See paragraph 3 of Article 160 of the Constitution.
12 See Section V of ZUstS.
13 In fact, only paragraph 2 of Article 161, which determines that if in deciding on a constitutional com-

plaint the Constitutional Court establishes the unconstitutionality of a regulation or general act, in
accordance with the provisions of paragraph 1 of this article, it may annul or abrogate such regula-
tion or act.

14 The description below is in compliance with ZUstS and is in general not a critique of the regulation
in force; for such see Ustavno sodstvo [Constitutional Judiciary], op. cit. pp. 167-190.

15 See paragraph 1 of Article 52 of ZUstS.
16 See paragraph 3 of Article 52 of ZUstS.
17 See paragraph 1 of Article 51 of ZUstS. It must be taken into consideration that in the Slovene legal

order the right to appeal or to any other legal remedy against the decisions of courts and other state
bodies, local community bodies, and bearers of public authority by which his/her rights, duties, or
legal interests are determined is a constitutional right (Article 25 of the Constitution); in other words,
only in extremely rare instances do such legal remedies not exist. 

18 See paragraph 2 of Article 51 of ZUstS. The conditions are, as clearly shown in the text, cumulative,
which means that they must be fulfilled simultaneously.



On a more technical level, it is worth mentioning that a constitutional complaint
must be lodged in writing. The Rules of the Constitutional Court determine in
more detail the contents of a constitutional complaint and even a form for lodg-
ing such was created19, which is not obligatory and should only aid com-
plainants, as it reminds them of the obligatory components of the complaint and
its enclosed documents. It is determined that the constitutional complaint must
indicate the individual act which is challenged, the facts supporting the com-
plaint, and the allegedly violated human rights and fundamental freedoms.
Moreover, a copy of the challenged act and documents supporting the complaint
must be enclosed20. A constitutional complaint may be lodged by the com-
plainant himself/herself; legal representation is not necessary. If an application
is incomplete to the extent that the Constitutional Court cannot examine such,
as it does not contain all the required data or documents, the Court calls upon
the complainant to supplement his/her application within a determined time-
limit21. 
A constitutional complaint is examined first by a panel of three judges of the
Constitutional Court22.  The Constitutional Court rejects a constitutional com-
plaint if it was lodged after the expiration of the determined time-limit, if all
legal remedies have not been exhausted prior to lodging the constitutional com-
plaint, if it was lodged by a person not entitled to do so, or if the complainant
did not supplement the complaint within the determined time-limit for unjusti-
fied reasons23.  The rejection of a constitutional complaint must be decided upon
unanimously24 and an appeal against such decision is not permitted according
to the explicit provision of the Act25.  
If a constitutional complaint is not rejected, the same panel decides on the
acceptance of the constitutional complaint for consideration. A constitutional
complaint is not accepted for consideration if there is obviously no violation of
human rights or fundamental freedoms, or the decision cannot be expected to
provide a solution to an important legal question, and if the violation of human
rights or fundamental freedoms did not have any important consequences for
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19 See paragraph 2 of Article 32 of the Rules of the Constitutional Court (Official Gazette RS, Nos.
93/03 and 98/03 et corr.) and Annex 1 and 3 to the Rules.

20 See Article 53 of ZUstS.
21 See paragraph 2 of Article 54 of ZustS.
22 The Constitutional Court of the Republic of Slovenia has three three-member panels for deciding on

constitutional complaints: a civil, an administrative, and a criminal panel.
23 See paragraph 1 of Article 55 of ZUstS.
24 See paragraph 3 of Article 55 of ZUstS; if a decision by a panel is not unanimous, the case must be

decided at the plenary session of the Court, which decides on the existence of a procedural requirement. 
25 See also paragraph 3 of Article 55 of ZUstS; the question of legal remedies in proceedings with a con-

stitutional complaint in general has already been posed, also considering Article 6 of the Act. However,
the Court was reluctant to accept the idea of introducing legal remedies to those proceedings.Z
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the complainant26.  If the panel does not accept a constitutional complaint, it is
nevertheless accepted if such is the written decision of any group of three
judges of the Constitutional Court within 15 days after the decision of the
panel27. 
The rejection and non-acceptance of a constitutional complaint are primary fil-
ters that the Slovene Constitutional Court has in order to carry out the prelimi-
nary selection of constitutional complaints. It must be observed that in our legal
order the possibility to lodge constitutional complaints is very broad and thus
provides affected persons a real possibility to file a complaint before the
Constitutional Court if they believe that their human rights and fundamental
freedoms have been violated. The consequence of such approach is that in prac-
tice constitutional complaints are very numerous (and their number is still
increasing considerably)28,  although they often do not fulfill formal or substan-
tive conditions in order to be reviewed. Such cases should be eliminated as soon
as possible from deciding, not only in order to allow the Court to devote its full
attention to cases which fulfill all the required conditions in order to be
reviewed, but also not to give constitutional complainants false hopes that they
might succeed with their constitutional complaints.
After a constitutional complaint has been accepted, the preparation for a final
decision commences. First of all, adversary proceedings in deciding on a con-
stitutional complaint must be established, thus the constitutional complaint is
sent to the body which issued the decision in order that they may reply to such
within the determined time-limit29,  occasionally the constitutional complaint is
also sent to parties to preliminary proceedings. If a constitutional complaint is
accepted, the Constitutional Court may suspend the implementation of the indi-
vidual act if its implementation would cause irreparable damage30. 
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26 See paragraph 2 of Article 55 of ZustS.
27 See paragraph 4 of Article 55 of ZustS; thus it can be said that a decision on the rejection or non-

acceptance of a constitutional complaint is nonetheless a decision of the entire Court and not only of
the competent panel. According to the above-cited provision, the acceptance of a constitutional com-
plaint has several particularities which, however, exceed the scope of this report.

28  Statistical data shows that the number of constitutional complaints lodged has increased rapidly from
the initial 205 in 1995, and the subsequent stable trend between 1996 and 1999 (when between 348
and 376 constitutional complaints were lodged), to 798 constitutional complaints in 2003, and 883
in 2004, and a further increase is indicated from the data on the first half of 2005, when already 611
constitutional complaints were lodged. Moreover, the number of decided constitutional complaints
has increased considerably from the initial 133 in 1995 to 719 in 2003, and 952 in 2004. The above-
cited data is not important only as a statistical framework, but also as it proves that the findings
described in the present report are the result of a fairly large number of reviewed cases and are not
merely decisions in individual cases.

29 See Article 56 of ZUstS.
30 See paragraph 1 of Article 58 of ZustS.



The Court decides in a plenary session, in general without a public hearing31.  A
constitutional complaint can be dismissed as unfounded32;  however, if it is
established that it is founded, the Court grants the constitutional complaint and
completely or partly annuls or abrogates the individual act and remands the case
for a new trial to the competent body33.  In exceptional cases, the Constitutional
Court itself may decide on the challenged right or fundamental freedom. This is
the case when such is necessary in order to eliminate consequences that have
already occurred on the basis of the annulled or abrogated individual act, or if
such is the nature of the constitutional right or freedom. A further condition is
that the right can be decided on the basis of information contained in the file34.  
The above description was an outline of the functioning of the constitutional
complaint according to the Slovene Constitutional Court Act. In the course of
more than ten years of deciding on constitutional complaints, numerous other
questions arose which the Court partly solved through practice, and partly they
remain disputable. Among the latter, I wish to draw particular attention to the
problem of a declaratory decision35:  such decision is not explicitly determined
in the Act, however, the Constitutional Court has several times used such in
cases of constitutional complaints from the field of criminal law.

III. A Fair Criminal Trial in Decisions of the Constitutional Court of the
Republic of Slovenia
As indicated above, in the Slovene legal order a constitutional complaint is not
intended only for criminal cases. Moreover, it cannot be concluded from previ-
ous experience that it has played a particularly positive role only (or mostly) in
criminal cases, but it has been implemented to a similar extent in all fields.
Nonetheless, it has importantly contributed to strengthening the guarantee of a
fair criminal trial, the concept of which is inseparably related to a democratic
state governed by the rule of law. With reference to criminal procedure, a state
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31 This is the practice; however, a constitutional complaint can also be decided at a public hearing (see
paragraph 1 of Article 35 with reference to Article 49 of ZUstS).

32 In 2002, 7,9% of lodged constitutional complaints were accepted for consideration, in 2003 the num-
ber slightly decreased to 7%, and in 2004 only 4,9% of constitutional complaints were accepted for
consideration. Of the accepted constitutional complaints only few were granted: in 2002, 5,4% of
cases, in 2003, 5,1% of cases, and in 2004 only 4,4% of cases.

33 See paragraph 1 of Article 59 of ZUstS.
34 See paragraph 1 of Article 60 of ZUstS. Up to the present, the Constitutional Court has only rarely

used this power: the fact is that in such cases it decides on the merits in the first and last instance, with-
out the possibility of a legal remedy. However, such decision is often prevented foremost by the fact
that a file does not contain enough information. The possibility to decide on the disputed constitution-
al right or fundamental freedom might be useful in cases in which the Constitutional Court cannot
enforce its will through the abrogation or annulment of the challenged decision, see Section IV.

35 I do not intend to address this issue in the present report, as it is not directly related to the question
of a fair trial.Z
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is governed by the rule of law when it does not compromise individuals’ proce-
dural rights and is not willing to sacrifice such in the interest of the efficient
application of substantive criminal law. Violations of human rights cannot be a
means for implementing substantive criminal law36 .
1. As far as a fair criminal trial is concerned, first of all particular attention must
be drawn to two facts. It must be taken into consideration that the Constitution
of the Republic of Slovenia37 in contrast to certain foreign regulations38 does
not explicitly define the term a fair criminal trail. In the section on the rights
and freedoms of individuals, the Constitution indeed contains numerous provi-
sions 1) which directly refer to criminal proceedings, and even more such 
2) which refer to all legal proceedings and thus they must be regarded also in
criminal proceedings. Finally, attention must be drawn to further provisions
concerning the rights and freedoms of individuals 3) which are of a more gen-
eral nature and which must be incorporated or must be respected also in crimi-
nal proceedings.
Thus, it can be concluded that in the broadest sense grounds for a fair criminal
trial must be looked for in all three above-mentioned categories of human rights
and freedoms, which are determined in the Constitution of the Republic of
Slovenia. The following provisions of the Constitution directly refer to criminal
law and proceedings (and certain of them also to other proceedings and there-
fore they can be most often applied in deciding in proceedings with a constitu-
tional complaint):
· the prohibition of torture (Article 18)
· the protection of personal liberty (Article 19)
· orders for and duration of detention (Article 20)
· the protection of human personality and dignity (Article 21)
· the equal protection of rights (Article 22)
· the right to judicial protection (Article 23)
· the public nature of court proceedings (Article 24)
· the right to legal remedies (Article 25)
· the right to compensation (Article 26)
· the presumption of innocence (Article 27)
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36 The Constitutional Court in Decision No. U-I-18/93 of 11 April 1996 (in particular paragraph 22 of
the reasoning).

37 And also not the legislation.
38 Only as an example, I wish to mention one of the more recent constitutional orders concerning the

above-discussed, namely Article 111 of the Constitution of the Republic of Italy, as it was amended
by the Constitutional Act of 23 November 1999.
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· the principle of legality in criminal law (Article 28)
· legal guarantees in criminal proceedings (Article 29)
· the right to rehabilitation and compensation (Article 30)
· the prohibition of double jeopardy (Article 31), and
· freedom of movement (Article 32)39. 
Without going more deeply into describing or explaining the above-listed pro-
visions40, constitutional and criminal law experts know their contents and mean-
ing as regards defining a fair criminal trial. There is no doubt that they provide
an excellent starting point for determining fundamental principles of criminal
proceedings which have a constitutional rank. On the basis of these provisions
and considering the European Convention for the Protection of Human Rights
and Fundamental Freedoms41 as well as the International Covenant on Civil and
Political Rights42,  the Constitutional Court, mostly through decisions in cases
of constitutional complaints, was able to determine the contents of a fair trail in
circumstances in which, as mentioned above, this category was not on the
whole and decisively defined either by the Constitution or by the Criminal
Procedure Act.
2. Another fact that must be considered within this framework is the following:
Slovenia indeed has a new Criminal Procedure Act43,  i.e. procedural act, which
was adopted after Slovenia gained independence, however, it is an act which for
the most part recapitulated the regulation of the Yugoslav Criminal Procedure
Act of 1977; it is an act which in terms of its basic foundation and rendering is
an old (not to say outdated)44 regulation. As already mentioned above, also this
act does not explicitly define what could be considered a fair trial.
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39 Of the last, most extensive, categories of human rights and freedoms which are not listed in the text,
I particularly wish to mention the inviolability of human life (Article 17), the right to personal dig-
nity and safety (Article 34), the protection of the right to privacy and personality rights (Article 35),
the inviolability of dwellings (Article 36), the protection of the privacy of correspondence and other
means of communication (Article 37).

40 Below in this report, as these rights will be discussed in more detail from the viewpoint of their
importance for a fair criminal trial, I will cite or summarize the contents of the individual provisions
listed above.

41 In particular, its Article 6 (the right to a fair trial) to which decisions of the Constitutional Court of
the Republic of Slovenia also refer in cases which refer to the issue of a fair trial. It cannot be ignored
that also the Convention does not define the term a fair trial, but it lists the specific rights which com-
prise its fundamental elements.

42 See Article 14 of the Covenant.
43 See Official Gazette RS, Nos. 63/94, 70/94 corr., 72/98, 6/99, 66/2000, 111/01, 56/03, and 43/04.
44 As this is not the subject of this report, I cannot go more deeply into the issue of the regulation of

criminal procedure in Slovenia. However, disputable provisions in the Act undoubtedly provided the
Constitutional Court with numerous opportunities for a critical review thereof.Z
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Since the adoption of the Criminal Procedure Act, the Constitutional Court of
the Republic of Slovenia has several times decided on the constitutionality of
its provisions and fairly often established their inconsistency with the
Constitution of the Republic of Slovenia. A few of the most important decisions
which are closely related to the subject of our discussion are mentioned below:
· Decision No. U-I-18/93 of 11 April 1996, which refers to the (re)regulation of
personal restrictive measures, especially detention and substitute measures, as well
as proceedings for ordering, extending, and releasing persons from detention;
· Decision No. U-I-25/95 of 27 November 1997, by which the Constitutional
Court abrogated the provisions of the Criminal Procedure Act which regulated
investigative measures also known as secret investigative measures;
· Decision No. U-I-27/95 of 24 October 1997, regarding hearing evidence sub-
mitted by the defense;
· Decision No. U-I-289/95 of 4 December 1997, which refers to the modifica-
tion of an indictment;
· Decision No. U-I-92/96 of 21 March 2001, by which the Constitutional Court
established that the Criminal Procedure Act is inconsistent with the
Constitution, as it does not determine an effective manner for ensuring that a
judge adjudicating on the merits did not have access to information obtained in
preliminary proceedings;
· Decision No. U-I-296/02 of 20 November 2003, which refers to certain objec-
tive restrictive measures and which requires their more precise regulation as
regards the conditions for their application, the procedure of deciding, and their
duration45. 
The above-listed decisions are naturally not all the decisions from the field of
criminal law which were adopted by the Slovene Constitutional Court and not
all the decisions which refer to the issue of a fair criminal trial46 . I have limited
this report, as already mentioned, only to those which have had the greatest
influence in general and also to deciding in proceedings with a constitutional
complaint. It could be said that in the above-described situation, the
Constitutional Court in its deciding has taken a position on what a fair criminal
trial is, on one hand regarding the review of the constitutionality of the proce-

185

45 The great importance of the above-mentioned decisions is in general indicated by the fact that the
first two and the one before last have directly caused three important amendments of the Criminal
Procedure Act. In addition, in order to implement the last cited decision, the legislature is drafting
yet another amendment to the procedural act.

46 Let me briefly mention that while reviewing the constitutionality of criminal procedural legislation
the Constitutional Court has also dealt with many other problems, e.g. with the question of defense
in criminal proceedings, an objection against an indictment, expert-witnesses, the exclusion of
judges, etc., which also (directly or indirectly) refer to the issue of a fair trial.
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dural act at the general level, and on the other hand in proceedings with a con-
stitutional complaint at the concrete level47. 
3. Decisions of the Constitutional Court regarding constitutional complaints in
criminal proceedings were typically concentrated around individual segments
or institutions of criminal procedure. It is not a coincidence that one of the prob-
lems which the Constitutional Court encountered very early on was the issue of
detention, i.e. the deprivation of liberty in a preliminary stage of criminal pro-
ceedings, thus before it is established by a final judgment that a defendant had
committed a criminal offence and that he/she is guilty as charged. The danger
of instrumental use of detention (and all other restrictive measures) is always
present. Detention is in principle a critical measure already due to the fact that
it is in general ordered at an early stage of criminal proceedings (perhaps even
before the institution of such) and with a relatively weak level of probability
that a criminal offence has been in fact committed. Irrespective of that fact,
ordering detention is not contrary to the presumption of innocence (Article 27
of the Constitution)48.  Initially, courts overlooked the fact that detention is per-
mitted only if a reasonable suspicion that a person has committed a criminal
offence exists and only when this is absolutely necessary for the course of crim-
inal proceedings or for reasons of public safety; fundamental substantive con-
ditions were thus determined already by the Constitution (paragraph 1 of Article
20)49.  Courts should respect the above-cited conditions, although the Act might
not have been clear enough in this respect.
Among the reasons for ordering detention, most troubles, not only at the gener-
al but also at the concrete level, were caused throughout by the danger of repe-
tition (iteratio). Thus, the Constitutional Court consistently required that it is
allowed to infer such danger only on the grounds of clearly demonstrated, con-
crete, and specific circumstances, and in compliance with the principle of pro-
portionality it must be separately reviewed whether ordering detention is
absolutely necessary50;  detention ordered for the above-mentioned reason must
by all means be applied extremely restrictively and with great caution51 .
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47 In this report, the influence that the above-cited decisions had on the further development of Slovene
criminal procedural law cannot be further discussed, nevertheless, it can easily be concluded that it
was profound. Nevertheless, so far they have only led to partial corrections and amendments of the
procedural act and not to a completely new act, as would be desired. For an in-depth analysis of some
of the above-listed decisions, particularly in the light of the criminal procedural doctrine which they
contain, see Šugman G., K. (2003).

48 See Decision No. Up-12/93 of 4 July 1996, and many others.
49 “A person reasonably suspected of having committed a criminal offence may be detained only on the

basis of a court order when this is absolutely necessary for the course of criminal proceedings or for
reasons of public safety.”

50 See Decisions No. Up-57/95 of 7 July 1995 and Up-99/95 of 18 July 1995, and many more.
51 In certain cases (e.g. in cases in which the danger is only indirect), detention for the above-discussed

reason is not at all permitted; see Decision No. Up-71/99 and 116/99 of 13 May 1999.Z
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A further issue with reference to detention which was decided by the
Constitutional Court and which is important from a fair trial perspective
referred to the reasoning of a judicial decision regarding ordering detention; the
position taken applies to the reasoning of decisions in general. The Criminal
Procedure Act in force at that time used an inappropriate and misleading formu-
lation which was taken from the previous legislation and according to which it
was sufficient that an order on detention contained a short reasoning in which
the reason for detention must be separately reasoned. Such regulation was not
in compliance with paragraph 1 of Article 20 of the Constitution52;  in addition,
a person so affected was deprived of the right to effective legal remedy against
such decision (Article 25 of the Constitution)53.  Also in this case it is somewhat
surprising that the courts were not aware of the above-mentioned inconsistency
for a fairly long time and that the Constitutional Court had to draw their atten-
tion to the fact that the appropriate reasoning is not merely a formality but an
essential component of every decision, due to the fact that an insufficiently rea-
soned decision prevents an entitled person from challenging circumstances
which are the basis for an unfavorable judicial decision54.  
With reference to detention, the Constitutional Court has also decided regard-
ing the question of the maximum duration of detention55.  The Constitution and
the Criminal Procedure Act indeed determine what is the longest allowed dura-
tion of detention56,  however, the provisions which regulate the longest allowed
duration of detention after an indictment has been filed cannot be regarded as
an absolute measure of a still reasonable duration of detention. Moreover, with
reference to the above-mentioned, the position taken that the duration of deten-
tion must be shorter in summary proceedings in light of the smaller danger of
criminal offences which are adjudicated in such proceedings, is important. 
Finally, with reference to the question of deciding on detention, it must also be men-
tioned that a court decides on this measure (ordering, extension, or releasing a per-
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52 The Constitutional Court in Decision No. U-I-18/93. With reference to this, attention must be drawn
to two facts: in this case the review of the constitutionality of the act was instituted on the basis of a
petition by individuals who demonstrated a legal interest for such review. It is somewhat surprising
that the review was not instituted at the request of a court, which according to Article 156 of the
Constitution should stay the proceedings in which it should apply the act which it deemed unconsti-
tutional and initiate proceedings before the Constitutional Court. Proceedings which are initiated by
courts on the basis of the above-cited provisions are in general (extremely) rare in Slovenia.

53 According to this provision, everyone is guaranteed the right to appeal or to any other legal remedy
against decisions of courts (and certain other bodies) by which his/her rights, duties, or legal inter-
ests are determined.

54 See Decision No. Up-74/95 of 7 July 1995 and many others.
55 The Constitutional Court has several times reviewed the question of the duration of detention in con-

stitutional complaints also from the viewpoint of adjudication without undue delay and has taken the
position that such review is allowed.

56 Paragraph 2 of Article 20 of the Constitution determines what is the longest allowed duration of
detention in preliminary proceedings and the Criminal Procedure Act what is the longest allowed
duration of detention after an indictment has been filed.
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son from detention) only on the basis of the adversary proceedings carried out57.
The requirement for adversary proceedings entails that every party must be given
an opportunity to present their standpoints not only regarding the factual but also the
legal basis of the dispute, to present evidence, and to address the allegations of the
opposing party, as well as the outcome of the taking of evidence under conditions
which do not place them in an unequal position in relation to the opposing party.
The problem of adversary proceedings in criminal cases has appeared relative-
ly often also regarding numerous other questions. The Slovene Criminal
Procedure Act, which stems from a tradition of mixed criminal proceedings in
which proceedings are not envisaged as a dispute, in principle ensures the right
to an adversary hearing, however, adversary elements are somehow artificially
implemented in the proceedings and are not organically ingrown. Consequently,
it occurs that in disputable or unclear situations judges at times decide on a solu-
tion which is from the discussed point of view not appropriate and which
(might) violate Article 22 of the Constitution58. 
4. Moreover, the concept of a fair trial undoubtedly entails the requirement that
criminal charges against a defendant must be decided by an impartial court. In
this regard, certain decisions are important, not only in proceedings with a con-
stitutional complaint, but even more so in deciding on the constitutionality of
an act which refers to the exclusion of a judge. Thus, the Constitutional Court
decided that the impartiality of a court must be judged not only by its effects,
but also by its external appearance, namely how the issue of (im)partiality is
regarded by parties to concrete criminal proceedings. Conduct of a judge which
indicates that there are circumstances due to which they have a personal reason
for deciding to the benefit of one party can be revealed only at the very trial.
Therefore, in such cases a defendant must also have the possibility to request
the exclusion of such judge59.  In this respect, the decision mentioned above is
also important60.  In order to avoid repetition, it is presented above.
5. The Constitutional Court relatively early on established a solid doctrine
regarding the contents of the presumption of innocence (Article 27 of the
Constitution)61.  It has taken the position that the presumption of innocence does
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57 In the concrete case, see the already cited Decision No. U-I-18/93, the Constitutional Court required
that the act must determine a special adversary hearing for deciding on detention. This requirement
was fulfilled by the amended Criminal Procedure Act of 1998, by which the legislature created and
introduced in the act a special preliminary adversary hearing (Article 204.a of the Criminal
Procedure Act).

58 This guarantees everyone equal protection of rights in any proceedings before a court (and before
other state bodies) that decide on his/her rights, duties, or legal interests. For criminal proceedings,
paragraph 1 of Article 16 of the Criminal Procedure Act determines that a defendant and an (entitled)
prosecutor have the position of equal parties unless otherwise provided by the present act.

59 See Decision No. U-I-149/99 of 3 April 2003.
60 See Decision No. U-I-92/96 of 21 March 2002 (see above Section III/2).
61 Article 27 of the Constitution reads as follows: “Any person charged with criminal conduct shall be

presumed innocent until found guilty in a final judgment.”Z
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not have absolute substantive effects. If this were the case, even the commence-
ment of criminal proceedings would be impossible, as to suspect that a person
has committed a criminal offence would not be allowed. The presumption of
innocence applies only to criminal guilt and entails that the burden of proof as
well as a risk are borne by prosecution, and that the principle in dubio pro reo
applies, i.e. when in doubt, the court must acquit a defendant62. 
6. Decisions of the Constitutional Court regarding the legal guarantees in crim-
inal proceedings determined in Article 29 of the Constitution63 are very impor-
tant for the concept of a fair criminal trial.
Within this framework, the Constitutional Court has numerous times reviewed
in particular the question of presenting evidence to the benefit of a defendant64,
which is an essential element of the right to a fair trial. However, this right is
not absolute, as the Constitution cannot be interpreted in a manner such that a
court is obliged to examine every single evidential submission of the defense.
It has taken the position that regarding the principle of the free weighing of evi-
dence, a court decides which evidence it will examine and how it will evaluate
its credibility. According to the instruction maxim, it is obliged to ensure that
the case is thoroughly examined, and it may defer anything that could delay
proceedings without benefiting the discussed case. Evidential submission
intended to merely defer the proceedings are not to the benefit of the defense,
therefore, the constitutional diction does not aim at benefits that the defense
would have by obstructing criminal proceedings.
The submitted evidence must be legally relevant, whereby the defense must
demonstrate the existence and relevancy of the submitted evidence with the
required level of probability. However, when in doubt, every evidential submis-
sion of the defense is to the benefit of the defendant, and therefore the court
must examine such unless it is obvious that it would not be to his/her benefit.
As soon as it is demonstrated that certain evidence could cause doubt which due
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62 This position was taken by the Constitutional Court in the leading “detention case” (see the above
cited Decision No. U-I-18/93), namely as it reviewed the constitutionality of the act, however, the
discussed issue was in the exact same manner resolved in numerous cases of constitutional com-
plaints. Nonetheless, attention must be drawn to the fact that the Constitution in the cited provision
speaks of criminal conduct which is undoubtedly a broader term than a criminal offence.

63 This provision is of key importance for the discussed topic and therefore I give a full citation:
“Anyone charged with a criminal offence must, in addition to absolute equality, be guaranteed the
following rights:

· the right to have adequate time and facilities to prepare his defense;
· the right to be present at his trial and to conduct his own defense or to be defended by a legal repre-

sentative;
· the right to present all evidence to his benefit;
· the right not to incriminate himself or his relatives or those close to him, or admit guilt.”
Although the above-cited provision is very important from the discussed viewpoint, as mentioned

above, it must be emphasized also at this point that the concept of a fair trial, as presented below, is
not exhausted thereby.

64 Thus indent 3 of Article 29 of the Constitution.
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to the presumption of innocence would result in a judgment of acquittal (e.g. an
alibi, sanity, etc.), the court must accept such evidential submission65. 
Also in cases of presenting evidence to the benefit of the defense, there was a
kind of combined deciding by the Constitutional Court, as the Court adopted its
starting position on this issue by reviewing the constitutionality of the provi-
sions of the Criminal Procedure Act which regulate this issue66,  and subse-
quently it applied this position in cases of constitutional complaints to different
concrete situations and further developed such67. 
7. With regard to the right to defense, which is also one of the fundamental legal
guarantees (indents 1 and 2 of Article 29 of the Constitution), it can be observed
that in Slovene criminal proceedings this right is guaranteed with a fairly broad
scope, therefore for the most part questions regarding its implementation in
general have not arisen, but foremost rather questions regarding how to exercise
such in individual procedural situations. Thus, in the concrete case the
Constitutional Court decided that in preliminary proceedings68 the function of
a legal representative is not limited to passive observation but rather grants
defendants the right to active conduct by their legal representative69. 
The right to be defended by a legal representative in criminal proceedings is one
of the fundamental constitutional rights, and expert aid which can be provided
only by a legal representative is one of the guarantees of a fair trial conducted
by an impartial court. In cases in which a defendant has the right to a legal rep-
resentative ex officio, the state’s responsibility to carry out an effective defense
is greater than in cases in which a defendant hires a legal representative him-
self/herself. In the concrete case, the effective protection of the complainant’s
right to equality of arms was not provided due to the fact that the legal repre-
sentative only lodged an appeal, while the complainant should also be guaran-
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65 See Decisions Nos. Up-34/93 and 13/93 both of 8 June 1995 and subsequently many others.
66 See Decision No. U-I-27/95 of 24 October 1996.
67 Constitutional complaints alleging the violations of the right to present all evidence to the benefit of

the defense are, right after constitutional complaints which refer to detention (and lately also after
constitutional complaints from the field of minor offenses) among the most frequent constitutional
complaints decided by the Constitutional Court. Constitutional complaints are in general an interest-
ing (and with regard to possible legislative interventions) sign of the neuralgic points in different pro-
ceedings, be it a weakness of a legal regulation or problems in deciding concrete cases.

68 In the context of Slovene criminal proceedings, it is the initial stage of proceedings which is for the
most part conducted by police and which is not considered a part of formal criminal proceedings,
which is commenced by the decision of a court. Nevertheless, it is clear to every criminal proceed-
ings expert that it is a very important, often decisive, part of criminal proceedings also for a decision
on the merits.

69 See Order No. Up-101/96 of 1 November 1998: with reference to this it must be explained that the
right to the active conduct of a legal representative during (formal) criminal proceedings is absolute-
ly undisputable. The above-cited decision is important, as it expands the right also to the stage of
police investigation.Z
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teed that the legal representative is present at the session of the appellate panel
(the complainant no longer had a legal representative)70. 
On the other hand, as it decided on the constitutionality of individual challenged
provisions of the Criminal Procedure Act, the Constitutional Court decided that
the right to be defended by a legal representative of the defendant’s own choos-
ing is indeed one of the necessary guarantees of a fair trial, nonetheless, the
defendant cannot choose a legal representative without respecting the rules by
which the act determines who may act as a legal representative in criminal pro-
ceedings71.  Furthermore, the regulation according to which a legal representa-
tive ex officio is appointed by the president of the court without the prior opin-
ion of the defendant is not inconsistent with the Constitution72. 
Finally, a decision in which the Constitutional Court took a position regarding
the privilege against self-incrimination is also very interesting73.  It proceeded
from the position that the right to remain silent (indent 4 of Article 29 of the
Constitution) is one of the fundamental procedural rights of a defendant. The
right to remain silent does not only concern the prohibition on the use of force
and deception, but also the prevention of self-incrimination, as the defendant
might not be aware that he/she is not obliged to incriminate himself/herself. The
legal caution (the Miranda rule) by which a defendant must be instructed of the
above-mentioned right, must be such that his/her decision on whether to exer-
cise the right to remain silent entirely depends on his/her free will.
In addition, the right to remain silent has an extremely important evidential con-
sequence. A state prosecutor must prove all the elements of an indictment in
order to convince the court, even if a defendant remains completely passive.
Thus, a defendant does not need to do anything at all for his defense. From this
perspective, the right to remain silent is an element of the constitutional right
determined in Article 27 of the Constitution (the presumption of innocence).
8. Constitutional complaints from the field of substantive criminal law are sub-
stantially less frequent than constitutional complaints which allege violations of
procedural law. Constitutional complainants most often allege violations of the
principle of legality (Article 28 of the Constitution)74,  however, it is often
shown that they allege an erroneous application of (substantive) law and not the
violation of the principle of legality, which the Constitutional Court naturally
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70 See Decisions No. U-I-187/90 and Up-729/03 of 11 December 2003.
71 See Decision No. U-I-345/98 of 19 November 1998.
72 See Decision No. U-I-204/99 of 12 December 2002.
73 See Decision No. Up-134/97 of 14 March 2002.
74 Article 28 of the Constitution reads as follows: “(1) No one may be punished for an act which had

not been declared a criminal offence under law, or for which a penalty had not been prescribed, at
the time the act was performed. (2) Acts that are criminal shall be established and the resulting penal-
ties pronounced according to the law that was in force at the time the act was performed, save where
a more recent law adopted is more lenient towards the offender.”  
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does not have power to review. In the past, certain decisions from this field were
in a way transitional75 and thus they probably could not be attributed a more
important precedential meaning. With reference to the above-discussed issues,
a recent decision (with a parallel review of the constitutionality of a provision
of the Penal Code and a decision on a constitutional complaint) regarding a
blanket norm in criminal law might be even more interesting76. 
9. Criminal proceedings, thus proceedings in which guilt regarding a committed
criminal offence is decided on, were discussed above. However, in addition to
such proceedings, fairly early on the Constitutional Court of the Republic of
Slovenia encountered the issue of a fair minor offenses trial. Minor offenses77  are
criminal conduct which in our legal system are not regarded as criminal offences
due to the fact that at least in general they are minor violations with less dire con-
sequences, not only for the protected goods but also for the offender. Nonetheless,
undoubtedly they are a category of criminal law. Therefore, the question of a fair
trial is legitimately posed also in such cases and, indeed with a delay, such coin-
cides with the discussion of this question at the European Court of Human Rights.
The Constitutional Court has taken the position that the requirement of a fair
trial must also apply in minor offenses proceedings, however, the level of guar-
anteed rights in cases of minor violations with less dire consequences might be
lower for an alleged offender than the level guaranteed in criminal proceedings.
Thus, the right of a defendant to conduct his/her own defense or to be defend-
ed by a legal representative serves to ensure appropriate and adequate possibil-
ities to address factual and legal aspects of the case. On the other hand, if nei-
ther the factual nor legal aspects of the concrete case are complicated, and if
other circumstances that would allow the conclusion that the complainant was
not guaranteed the possibility of an effective defense, irrespective of the omis-
sion of the instruction on the right to a legal representative not being demon-
strated, the guarantee of the equal protection of rights determined in Article 22
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75 This for example applies for the decision regarding the position of the temporary currency notes that
were in circulation in Slovenia during the transition from the Yugoslav Dinar to the Slovene Tolar.
The Constitutional Court decided that the temporary currency notes were money and thus they could
be an object of the criminal offence of currency counterfeiting (Decision No. Up-40/94 of 3
November 1995). Although it concerns a completely different issue and the constitutional com-
plainant succeeded in this case, I also refer to Decision No. Up-203/97 of 16 March 2000, by which
the Constitutional Court abrogated the final accessory sentence imposed on a convicted person due
to the fact that tempore criminis the fundamental conditions for imposing such were not fulfilled.

76 See Decision No. U-I- 335/02 of 24 March 2005.
77 In this report I cannot go more deeply into a description of the Slovene system of criminal conduct

in general and within this system, especially a description of minor offenses. The issue of classify-
ing criminal conduct into different categories of punitive law is well-known and always present. In
order to avoid any misunderstanding, I must clarify that new legislation concerning minor offenses
was implemented in Slovenia at the beginning of 2005, whereas all decisions that I had in mind and
to which I refer in this context refer to the Minor Offenses Act in force prior to that. Thus, in this
report I limited the presentation foremost to positions regarding which it can be reasonably assumed
that they will remain relevant also in the future. The Constitutional Court will have to take complete-
ly new positions on certain issues which stem from the new legislation.Z
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with reference to Article 29 of the Constitution was not violated. Also the oppo-
site applies: if a sanction which by its nature is comparable to punishments was
imposed, in such a case the defendant must be ensured the same fundamental
guarantees of a fair trial as a defendant in criminal proceedings78. 
Considering the legal regulation in force, deciding in cases of minor offenses
raised certain doubts also from the viewpoint of ensuring judicial protection in
such cases. However, as regards the fact that in the concrete case the body
deciding minor offenses in the second instance decided with full judicial juris-
diction, the Constitutional Court found that the complainant’s right to judicial
protection determined in Article 23 of the Constitution was not violated79. 
A defendant must be, just as in criminal proceedings, ensured the right to pres-
ent evidence to his benefit80.  In addition, provisions regarding the exclusion of
an impartial judge apply81. 
More doubts might be raised by a recent decision82 which included provisions
regarding a statute of limitations for minor offense prosecution among the pro-
visions that should constitute the concept of a fair trial. The legislature should
have respected the requirement of a fair trial by introducing the institution of a
statute of limitations in punitive law; in the concrete case such requirement was
not respected, as the decision was sent to the constitutional complainant’s
address only after the absolute statute of limitations of the minor offense pro-
ceedings had already expired. 

IV. Conclusion
From all the above-mentioned, we can summarize that the Constitutional Court
of the Republic of Slovenia did not establish (“locate”) the concept of a fair
criminal trial in any of the specific provisions of the Slovene Constitution. It has
namely taken the position that a fair criminal trial is ensured only by the mutu-
al effect of various constitutional rights. A conclusion on whether concrete pro-
ceedings meet the standards of a fair criminal trial would require a review of the
proceedings as a whole83. 
The requirement of a fair trial primarily entails a prohibition on the arbitrariness
of state bodies in proceedings against alleged offenders, and is intended to pre-
vent unjustified interferences by state bodies in the rights and freedoms of indi-
viduals. Interferences in human rights can indeed be most severe in criminal
proceedings, and to a lesser extent also in minor offense proceedings. In the
above-mentioned proceedings punitive sanctions can be imposed by which
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78 See Decision No. Up-120/97 of 18 March 1999.
79 See inter alia Decision No. Up-58/95 of 20 November 1997. 80 See Decision No. Up-486/03 of 9

July 2004 and many others.
81 See Decision No. Up-572/03 of 6 November 2003.
82 See Decision No. Up-762/03 of 7 April 2005.
83 Explicitly in Decision No. U-I-204/99 of 12 December 2002.
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individuals can be deprived of their rights or freedoms or such can be restrict-
ed. A particularity of punitive sanctions is the use of organized, lawfully regu-
lated, and predetermined force. In cases in which the state interferes with
human rights and fundamental freedoms by resorting to criminal repression, it
may do so only when such is explicitly determined, whereby the restriction of
rights is allowed only in cases in which it is also in compliance with the gener-
al principle of proportionality determined in Article 2 of the Constitution84. 
Thus, it is essential for a fair trial that a person whose rights, duties, or legal
interests are the subject of judicial proceedings has appropriate and adequate
possibilities to adopt a standpoint not only regarding the factual but also regard-
ing the legal aspects of the case, and that such person is not in a detrimental
position as compared to an opposing party. A fair trial is thus guaranteed fore-
most by Article 22, paragraph 1 of Article 2385, and Article 29 of the
Constitution, whereby the constitutional guarantees set forth in the latter provi-
sion are special with reference to the rights determined in Article 22 and para-
graph 1 of Article 23 of the Constitution. Moreover, Article 29 only compara-
tively lists individual rights. Their scope can only be restricted with reference
to the fact that certain rights follow also from Articles 22 and 23, and in partic-
ular from Articles 27 and 28 of the Constitution, and with reference to para-
graphs 3 and 5 of Article 15 of the Constitution86. 
Within the scope of its powers, the Constitutional Court of the Republic of
Slovenia has taken a position on the issue of a fair trial not only in cases in which
it reviewed the constitutionality of various disputable provisions in criminal leg-
islation, but also in constitutional complaint proceedings in which it reviewed
whether decisions in concrete cases might have interfered with the above-dis-
cussed concept. In this respect it found itself in a similar position as the European
Court of Human Rights and played its part, mutatis mutandis, similarly.
In the majority of cases the review of whether concrete proceedings were con-
ducted within the framework of a fair trial was not complicated. Usually it
demonstrated that one of the (individual) rights which comprise the right to a
fair trial was violated so obviously that the proceedings as a whole were tar-
nished; it can be expected that in the future the situation will be similar. The
work of the Court would have been more demanding if many smaller violations
had occurred which individually would not have entailed a relevant violation,
however, as a whole they (might) have been taken into consideration. The
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84 See Decision No. Up-762/03 of 7 April 2005.
85 Paragraph 1 of Article 23 (Right to Judicial Protection) of the Constitution reads as follows:

“Everyone has the right to have any decision regarding his rights, duties and any charges brought
against him made without undue delay by an independent, impartial court constituted by law.”

86 Paragraph 3 of Article 15 of the Constitution reads as follows: “Human rights and freedoms shall be
limited only by the rights of others and in such cases as provided by law.” Paragraph 5 reads as follows
“No human right or fundamental freedom regulated by legal acts in force in Slovenia may be restrict-
ed on the grounds that this Constitution does not recognize that right or recognizes it to a lesser extent.”Z
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review could have been even more complicated if it had proved that proceed-
ings, analyzed in individual segments, had been conducted within the powers
granted by the act, as a whole, but were nevertheless unfair. The Constitutional
Court of the Republic of Slovenia has not yet encountered such cases.
However, it must be observed that such a (complete) review whether concrete
(criminal) proceedings were fair, which must be carried out by the
Constitutional Court, can indeed be very demanding. Although the Court has in
general already determined which constitutional rights it will consider within
this scope, the concept is nevertheless still under construction and might still be
developing87.  In addition, it might demonstrate in future work that a certain
ranking of individual rights may occur88,  as it has already been demonstrated
that individual provisions of the Constitution in this respect bear a similar rela-
tion89.  Therefore, I believe that the concept of a fair trial (which is also other-
wise nothing but a static category) will further develop in the case-law of the
Constitutional Court of the Republic of Slovenia90 and that its final determina-
tion, if it ever occurs at all, is yet to come.
The highest court in the Republic of Slovenia is the Supreme Court91,  while the
Constitutional Court is the highest body of judicial power for the protection of
constitutionality and legality and for the protection of human rights and funda-
mental freedoms92.  These two provisions, even if of a different rank - the first
one is constitutional and the second only statutory, on one hand determine and
on the other leave open certain questions regarding the relationship between the
judiciary and the Constitutional Court concerning the protection of human
rights and fundamental freedoms. As I have emphasized above, the primary task
of regular courts is to ensure that human rights or fundamental freedoms are not
violated in the cases they decide. This entails two things: they must strive not
to commit such violations themselves, and on the other hand they must remedy
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87 In my opinion, it cannot be expected that any of the elements which constitute the right to a fair trial
would be excluded from this scope (irrespective of the efforts mentioned at the beginning of this
report for more efficient criminal proceedings). It is more likely that new elements of the right to a
fair trial will arise (or will at least be alleged).

88 Thus, decisions can be found from which it can be inferred more considering their stylization than
the fact that such would be stated expressis verbis that ensuring full (substantive) adversary proceed-
ings is indeed of foremost importance. This indicates that some kind of a core of a concept of a fair
trial is being created to which other provisions refer. If developments took the direction of a too com-
plex (composed) concept of a fair trial, this would not be, in my opinion, good; such, too complicat-
ed concepts are difficult to realize and can easily lose their safeguarding function.

89 E.g. the above-mentioned relation between Articles 29 and 22 and paragraph 1 of Article 23 of the
Constitution.

90 Within this framework let me just mention that in the past decade, apart from numerous decisions
that refer to a fair trial, Constitutional Court judges have produced in these cases a substantial num-
ber of dissenting opinions, concurring and dissenting, which open numerous other issues related to
the above-mentioned cases and open new aspects of problems and their solutions. 

91 See paragraph 1 of Article 127 of the Constitution.
92 See paragraph 1 of Article 1 of the Constitutional Court Act.



possible violations which were committed by other bodies. If they do not suc-
ceed, the Constitutional Court may take measures.
The relationship between the Constitutional Court and the regular judiciary,
especially the Supreme Court, which in the Slovene legal order often decides in
the last instance in the discussed cases, is a potentially conflicting relationship.
The Constitutional Court might interfere with the decisions of other courts in
deciding cases of constitutional complaints, vice versa is obviously not possi-
ble. For the time being, it must be observed that open conflict situations have
not occurred, although there is no doubt that the interferences of the
Constitutional Court with the decisions of other courts has provoked different
reactions and comments. The position of the Constitutional Court in this respect
is namely very strong: not only, as already mentioned, can it annul or abrogate
a decision of another body93,  but it may even - indeed only in exceptional cases
- decide itself on the disputed right, and I personally have reservations concern-
ing such power94.  Thus, the powers of the Constitutional Court in deciding on
constitutional complaints are logically rounded off. Irrespective of the above-
mentioned, I believe that the decisions of the Constitutional Court must be con-
vincing foremost due to their reasonableness and the power of argument. If not
so, the conflict could become real and thereby the system of the protection of
human rights and fundamental freedoms might lose its legitimacy - to the detri-
ment of the people, those for whom it was created. 

ÐÅÇÞÌÅ

Ñëîâåíèÿ îòíîñèòñÿ ê òåì ñòðàíàì‚ êîòîðûå ïðèìåíÿþò îñîáûå
ñðåäñòâà ïðàâîâîé çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà â êîíêðåòíûõ
ñóäåáíûõ äåëàõ. Ëþáîå ëèöî‚ êîòîðîå ñ÷èòàåò, ÷òî åãî ïðàâà è
îñíîâíûå ñâîáîäû ïîïðàíû äåÿòåëüíîñòüþ ãîñóäàðñòâåííîãî èí-
ñòèòóòà‚ îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ èëè íîñèòåëÿìè ïóá-
ëè÷íîé âëàñòè‚ èìååò ïðàâî ïîäàòü êîíñòèòóöèîííóþ æàëîáó â
ñîîòâåòñòâèè ñ ïîðÿäêîì ïîäà÷è æàëîá â Êîíñòèòóöèîííûé Ñóä. 

Îáðàùàòüñÿ ñ êîíñòèòóöèîííîé æàëîáîé ìîæíî òîëüêî â òåõ
ñëó÷àÿõ‚ êîãäà âñå ïðàâîâûå âîçìîæíîñòè óæå èñ÷åðïàíû. Êðî-
ìå òîãî‚ Êîíñòèòóöèÿ óñòàíàâëèâàåò‚ ÷òî Êîíñòèòóöèîííûé Ñóä
ðåøàåò, ïðèíÿòü êîíñòèòóöèîííóþ æàëîáó íà ðàññìîòðåíèå â
óñòàíîâëåííîì çàêîíîì ïîðÿäêå èëè íåò.  

Â Ñëîâåíèè ïðàâîâîé ïîðÿäîê ðàññìîòðåíèÿ êîíñòèòóöèîííîé æà-
ëîáû ïðåäóñìîòðåí íå òîëüêî äëÿ óãîëîâíûõ äåë. Êîíñòèòóöèîí-
íûì Ñóäîì ðàññìîòðåíû ìíîãî÷èñëåííûå äåëà è îòíîñèòåëüíî
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äðóãèõ îáëàñòåé ïðàâà. Îäíàêî ýòî, ãëàâíûì îáðàçîì, âíåñëî âêëàä
â óêðåïëåíèå ãàðàíòèé ñïðàâåäëèâîãî óãîëîâíîãî ñóäîïðîèçâîäñò-
âà, îñíîâíàÿ êîíöåïöèÿ êîòîðîãî òåñíî ñâÿçàíà ñ äåìîêðàòè÷å-
ñêèì ãîñóäàðñòâîì, ðóêîâîäñòâóþùèìñÿ âåðõîâåíñòâîì ïðàâà. 

×òî êàñàåòñÿ ñïðàâåäëèâîãî ñóäåáíîãî ðàçáèðàòåëüñòâà‚ òî, ïðå-
æäå âñåãî, íåîáõîäèìî îáðàòèòü îñîáîå âíèìàíèå íà äâà ôàêòî-
ðà. Âî-ïåðâûõ, íåîáõîäèìî ó÷èòûâàòü, ÷òî Êîíñòèòóöèÿ Ðåñïóá-
ëèêè Ñëîâåíèÿ‚ â ïðîòèâîïîëîæíîñòü çàêîíîäàòåëüíûì àêòàì
äðóãèõ ñòðàí, íå äàåò òî÷íîå îïðåäåëåíèå òåðìèíà «ñïðàâåäëè-
âîå óãîëîâíîå ñóäîïðîèçâîäñòâî».

Âî-âòîðûõ, íåîáõîäèìî ó÷èòûâàòü, ÷òî Ñëîâåíèÿ äåéñòâèòåëüíî
èìååò íîâûé Óãîëîâíî-ïðîöåññóàëüíûé Êîäåêñ, à òàêæå òî, ÷òî
ýòîò Êîäåêñ êîíêðåòíî íå óñòàíàâëèâàåò ïîíÿòèå ñïðàâåäëèâîãî
ñóäîïðîèçâîäñòâà. Êîíñòèòóöèîííûé Ñóä â ñâîèõ ïîñòàíîâëåíè-
ÿõ âûðàçèë òàêóþ ïîçèöèþ, ñîãëàñíî êîòîðîé ñïðàâåäëèâîå óãî-
ëîâíîå ñóäîïðîèçâîäñòâî, ñ îäíîé ñòîðîíû,  îòíîñèòñÿ ê ïðîâåð-
êå  êîíñòèòóöèîííîñòè ïðîöåññóàëüíîãî àêòà, à ñ äðóãîé ñòîðî-
íû, êàñàåòñÿ ðàññìîòðåíèÿ êîíñòèòóöèîííîé æàëîáû íà êîí-
êðåòíîì óðîâíå. Êîíöåïöèÿ ñïðàâåäëèâîãî ñóäîïðîèçâîäñòâà,
íåñîìíåííî, òðåáóåò, ÷òîáû áåñïðèñòðàñòíûé ñóä âûíåñ áû îá-
âèíÿåìîìó ïî äàííîìó óãîëîâíîìó äåëó ñïðàâåäëèâûé ïðèãîâîð. 

Â ýòîì ñìûñëå‚ êîíêðåòíûå ðåøåíèÿ âàæíû íå òîëüêî ïðè ðàñ-
ñìîòðåíèè êîíñòèòóöèîííîé æàëîáû‚ íî è ïðè ïðèíÿòèè ðåøå-
íèé î êîíñòèòóöèîííîñòè àêòà îá îòâîäå ñóäüè. 

Êîíñòèòóöèîííûé Ñóä ñðàâíèòåëüíî ðàíî ïðèíÿë íà âîîðóæå-
íèå äîêòðèíó ïðåçóìöèè íåâèíîâíîñòè. Â Êîíñòèòóöèè óñòàíîâ-
ëåíî, ÷òî ïðåçóìöèÿ íåâèíîâíîñòè íå ÿâëÿåòñÿ àáñîëþòíîé.
Ïðåçóìöèÿ íåâèíîâíîñòè îòíîñèòñÿ  ëèøü ê óãîëîâíûì äåëàì è
ïðåäóñìàòðèâàåò‚ ÷òî ãðóç äîêàçûâàíèÿ‚ à òàêæå ðèñê ëîæèòñÿ
íà îáâèíèòåëÿ è äåéñòâóåò ïðèíöèï indubto pro reo, ò.å. åñëè âè-
íà íå äîêàçàíà, ñóä äîëæåí îïðàâäàòü îáâèíÿåìîãî.

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà îòíîñèòåëüíî ïðàâîâûõ ãàðàí-
òèé óãîëîâíîãî ñóäîïðîèçâîäñòâà óêàçàíû â ñòàòüå 27 Êîíñòèòó-
öèè‚ ÿâëÿþòñÿ î÷åíü âàæíûìè  äëÿ êîíöåïöèè ñïðàâåäëèâîãî
óãîëîâíîãî ñóäåáíîãî ðàçáèðàòåëüñòâà.
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ÏÐÀÂÎ ÍÀ ÑÏÐÀÂÅÄËÈÂÛÉ ÑÓÄ ÊÀÊ
ÎÄÈÍ ÈÇ ÂÀÆÍÅÉØÈÕ ÏÐÈÍÖÈÏÎÂ

ÎÑÓÙÅÑÒÂËÅÍÈß ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ
ÊÎÍÒÐÎËß

ÈÈËËÌÌÀÀ ××ÅÅÏÏÀÀÍÍÅÅ
ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Ëàòâèéñêîé Ðåñïóáëèêè

[1] Ñ ââåäåíèåì èíñòèòóòà êîíñòèòóöèîííîé æàëîáû Êîíñòèòóöèîí-
íûé Ñóä Ëàòâèéñêîé Ðåñïóáëèêè ïîëó÷èë çíà÷èòåëüíîå ÷èñëî æàëîá
íà íåñîîòâåòñòâèå ïðàâîâûõ íîðì ñòàòüå 92 Êîíñòèòóöèè, â êîòîðîé
çàêðåïëåíî ïðàâî íà ñïðàâåäëèâûé ñóä. Ñóä ðåøàë ýòîò âîïðîñ ïî÷òè
ïî êàæäîìó òðåòüåìó äåëó. Ýòî íå ÿâëÿåòñÿ íåîæèäàííûì, èáî, êàê èç-
âåñòíî, è â Åâðîïåéñêîì ñóäå ïî ïðàâàì ÷åëîâåêà î÷åíü ìíîãî äåë î
âîçìîæíûõ íàðóøåíèÿõ ñòàòüè 6 Åâðîïåéñêîé êîíâåíöèè î çàùèòå
ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä (äàëåå - Êîíâåíöèÿ). Ñëåäîâàòåëüíî,
ãîñóäàðñòâà  íå âñåãäà ñïîñîáíû â ïîëíîé ìåðå îáåñïå÷èòü ïðåòâîðå-
íèå â æèçíü ýòèõ âñåîõâàòûâàþùèõ è âñåñòîðîííèõ ïðàâ.

Ïðàâî íà ñïðàâåäëèâûé ñóä îòíîñèòñÿ ê âàæíåéøèì îñíîâíûì ïðàâàì
ëèöà. Ñòåïåíü ðàçâèòèÿ ýòèõ ïðàâ â áîëüøåé ìåðå ñ÷èòàåòñÿ ïðåäïîñûë-
êîé òîãî, ÷òîáû ëèöî ìîãëî áû îñóùåñòâëÿòü èëè çàùèùàòü äðóãèå óñòà-
íîâëåííûå â Êîíñòèòóöèè èëè çàêîíàõ ïðàâà. Âûðàæàÿñü îáðàçíî, ìîæ-
íî óòâåðæäàòü, ÷òî óïîìÿíóòûå ïðàâà ÿâëÿþòñÿ “êëþ÷îì” îáåñïå÷åíèÿ
îñòàëüíûõ ïðàâ. Ìû ðàññìîòðèì ëèøü îòäåëüíûå àêòóàëüíûå ïðîáëåìû.

Ïåðâîå ïðåäëîæåíèå ñòàòüÿ 92 Êîíñòèòóöèè Ëàòâèéñêîé Ðåñïóáëèêè
(äàëåå - Êîíñòèòóöèÿ) óñòàíàâëèâàåò, ÷òî “êàæäûé ìîæåò çàùèùàòü
ñâîè ïðàâà è çàêîííûå èíòåðåñû â ñïðàâåäëèâîì ñóäå”. Ýòà íîðìà ïå-
ðåêëèêàåòñÿ êàê ñ óæå ðàíåå óïîìÿíóòîé ñòàòüåé 6 Êîíñòèòóöèè, òàê
è ñ äåêëàðèðîâàííûìè â ñòàòüå 10 Âñåîáùåé äåêëàðàöèè ïðàâ ÷åëîâå-
êà ÎÎÍ ïðàâàìè, à òàêæå ïðàâàìè, ïðåäóñìîòðåííûìè  â ñòàòüå 14
Ìåæäóíàðîäíîãî ïàêòà î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ.

Êàòåãîðèþ äåë î ïðàâå íà ñïðàâåäëèâûé ñóä ìîæíî ðàçäåëèòü íà íå-
ñêîëüêî ãðóïï, èáî ýòî ïðàâî âêëþ÷àåò â ñåáÿ íåñêîëüêî àñïåêòîâ - èí-
ñòèòóöèîíàëüíûé è ïðîöåññóàëüíûé. Â ñâÿçè ñ èíñòèòóöèîíàëüíûì àñ-
ïåêòîì ìîæíî áûëî áû óïîìÿíóòü, íàïðèìåð, äåëà î íåçàâèñèìîñòè è
îáúåêòèâíîñòè ñóäà,  à ñ ïðîöåññóàëüíûì - äåëà î ïðàâå íà þðèäè÷å-
ñêóþ ïîìîùü, ïðàâå áûòü âûñëóøàííûì è ïðàâå íà îáæàëîâàíèå.

Ðàññìàòðèâàÿ äåëà â ñâÿçè ñ ïðàâîì íà ñïðàâåäëèâûé ñóä, Êîíñòèòó-
öèîííûé Ñóä Ëàòâèè ñäåëàë âûâîä, ÷òî ñîäåðæàíèå ñòàòüè 92 Êîíñòè-
òóöèè ðàçúÿñíÿåòñÿ â òåñíîé ñâÿçè ñî ñòàòüåé 89 Êîíñòèòóöèè, êîòî-
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ðàÿ óñòàíàâëèâàåò, ÷òî “ãîñóäàðñòâî ïðèçíàåò è çàùèùàåò îñíîâíûå
ïðàâà ÷åëîâåêà ñîãëàñíî íàñòîÿùåé Êîíñòèòóöèè, çàêîíàì è îáÿçà-
òåëüíûì äëÿ Ëàòâèè ìåæäóíàðîäíûì äîãîâîðàì”. Ñëåäîâàòåëüíî, öå-
ëüþ çàêîíîäàòåëÿ áûëî äîñòèæåíèå âçàèìíîé ãàðìîíèè ìåæäóíàðîä-
íûõ è íàöèîíàëüíûõ ïðàâîâûõ íîðì.

Êîíñòèòóöèîííûé Ñóä âî ìíîãèõ ñâîèõ ðåøåíèÿõ óêàçûâàë, ÷òî â ñëó-
÷àÿõ, êîãäà âîçíèêàþò ñîìíåíèÿ â ñîäåðæàíèè âêëþ÷åííûõ â Êîíñòè-
òóöèþ íîðì ïî ïðàâàì ÷åëîâåêà, îíè äîëæíû òîëêîâàòüñÿ ïî âîçìîæ-
íîñòè â ñîîòâåòñòâèè ñ òîé èíòåðïðåòàöèåé, êîòîðàÿ èñïîëüçóåòñÿ,
ïðèìåíÿÿ ìåæäóíàðîäíûå íîðìû ïî ïðàâàì ÷åëîâåêà. È ñòàòüÿ 92
Êîíñòèòóöèè èíòåðïðåòèðîâàëàñü, ðóêîâîäñòâóÿñü ñòàòüåé 6 Êîíâåí-
öèè è çàêëþ÷åíèÿìè, êîòîðûå çàêðåïèëèñü â ïðàêòèêå Åâðîïåéñêîãî
ñóäà ïî ïðàâàì ÷åëîâåêà.

[2] Ïðåæäå âñåãî õî÷ó êîñíóòüñÿ îäíîãî àêòóàëüíîãî â Ëàòâèè âîïðî-
ñà è, íàäî ïîëàãàòü, â íàñòîÿùåå âðåìÿ  òàêæå è â äðóãèõ ãîñóäàðñò-
âàõ. À èìåííî, ÿâëÿåòñÿ ëè ïðàâî îáðàùåíèÿ â ñóä àáñîëþòíûì? Ýòîò
âîïðîñ àíàëèçèðîâàëñÿ â íåñêîëüêèõ ðåøåíèÿõ Êîíñòèòóöèîííîãî Ñó-
äà Ëàòâèè. Îäíàêî õîòåëîñü áû ïîäðîáíåå îñòàíîâèòüñÿ íà äâóõ ðåøå-
íèÿõ ïîñëåäíèõ ëåò, êîòîðûå, ãîâîðÿ î íàøåé ïðàêòèêå â ñâÿçè ñ ïðà-
âîì íà ñïðàâåäëèâûé ñóä, ìîæíî áûëî áû îöåíèòü êàê îáîáùåíèå çà-
êëþ÷åíèé ïðåäûäóùèõ ëåò â ýòîé îáëàñòè.

[2.1] Â îäíîé èç êîíñòèòóöèîííûõ æàëîá îñïàðèâàëèñü íîðìû Óãîëîâ-
íî-ïðîöåññóàëüíîãî êîäåêñà Ëàòâèè, êîòîðûå íå ïðåäóñìàòðèâàëè âîç-
ìîæíîñòü îáæàëîâàòü â ñóäå ïðîöåññóàëüíûå äåéñòâèÿ äîñóäåáíîãî
äîçíàíèÿ (îáûñê). Îñïàðèâàåìûå íîðìû óñòàíàâëèâàëè, ÷òî ïðåäó-
ñìîòðåíî ïðàâî îáðàùàòüñÿ ñ æàëîáîé òîëüêî â ïðîêóðàòóðó, êîòî-
ðóþ, ïî ìíåíèþ çàÿâèòåëÿ, ÿêîáû íåëüçÿ ïðèçíàòü íåçàâèñèìûì ñó-
äîì â ïîíèìàíèè ñòàòüè 92 Êîíñòèòóöèè1. 

Êîíñòèòóöèîííûé Ñóä, îñíîâûâàÿñü íà ïðåäûäóùåé ïðàêòèêå, ïðè-
çíàë, ÷òî, õîòÿ â ñòàòüå 116 Êîíñòèòóöèè, ãäå óêàçàíû ñëó÷àè, â êîòî-
ðûõ ïðàâà ëèöà ìîæíî îãðàíè÷èâàòü â ïðåäóñìîòðåííûõ çàêîíîì ñëó-
÷àÿõ, ÷òîáû çàùèòèòü ïðàâà äðóãèõ ëþäåé, äåìîêðàòè÷åñêîå óñòðîéñò-
âî ãîñóäàðñòâà, áåçîïàñíîñòü, áëàãîïîëó÷èå è íðàâñòâåííîñòü îáùåñò-
âà, ñòàòüÿ 92 íå óïîìèíàåòñÿ, îäíàêî ýòî íå îçíà÷àåò, ÷òî ýòè ïðàâà
ÿâëÿþòñÿ àáñîëþòíûìè. À èìåííî, ëèöó íå ãàðàíòèðóåòñÿ ïðàâî ëþ-
áîé äëÿ íåãî âàæíûé âîïðîñ ðåøàòü â ñóäå. Äîïóùåíèå, ÷òî äëÿ ïðå-
äóñìîòðåííûõ â ïåðâîì ïðåäëîæåíèè ñòàòüè 92 ïðàâ ëèöà âîîáùå
íåëüçÿ óñòàíîâèòü îãðàíè÷åíèÿ, ìîæåò ïðèâåñòè ê ïðîòèâîðå÷èþ êàê
ñ ãàðàíòèðîâàííûìè Êîíñòèòóöèåé îñíîâíûìè ïðàâàìè äðóãèõ ëèö,
òàê è Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà íåäâóñìûñëåííî ñäåëàë âû-
âîä, ÷òî ïðàâî îáðàùàòüñÿ â ñóä ìîæíî îãðàíè÷èâàòü íàñòîëüêî, íà-
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1 Ñì. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 11 îêòÿáðÿ 2004 ãîäà ïî äåëó N2004-06-01.



ñêîëüêî îíî íå îòíèìàåòñÿ ïî ñóùåñòâó2.  Ðàçðåøàÿ îáæàëîâàòü â ñó-
äå êàæäîå ðåøåíèå è äåéñòâèå îðãàíà äîçíàíèÿ, íåîïðàâäàííî çàäåð-
æèâàëîñü áû äîñóäåáíîå ðàññëåäîâàíèå. Ýòî ïðîòèâîðå÷èëî áû  èíòå-
ðåñàì áåçîïàñíîñòè îáùåñòâà è çàòðàãèâàëî áû ïðàâà äðóãèõ ëèö, è ê
òîìó æå óãðîæàëî áû ñâîåâðåìåííîìó îêîí÷àíèþ ðàññëåäîâàíèÿ óãî-
ëîâíîãî äåëà è ðàññìîòðåíèþ åãî â ñóäå.

[2.2] Êàê çíà÷èòåëüíûé âêëàä â ðàçâèòèå êîíñòèòóöèîííûõ ïðàâ Ëàò-
âèè, ïî-ìîåìó, ìîæíî îöåíèòü ðåøåíèå ïî òàê íàçûâàåìîìó äåëó Òðå-
òåéñêèõ ñóäîâ3,  â êîòîðîì ñðàâíèòåëüíî øèðîêî îòðàæåíà ïðàêòèêà
êàê íàøåãî ñóäà, òàê è Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà â îòíî-
øåíèè ïðàâà íà ñïðàâåäëèâûé ñóä. Â ýòîì äåëå çàÿâèòåëü ïðîñèë ñóä
ïðèçíàòü íå ñîîòâåòñòâóþùåé ñòàòüå 92 Êîíñòèòóöèè íîðìó Ãðàæäàí-
ñêî-ïðîöåññóàëüíîãî çàêîíà, êîòîðàÿ óñòàíàâëèâàåò, ÷òî ñóäüÿ îòêàçû-
âàåòñÿ ïðèíÿòü èñêîâîå çàÿâëåíèå, åñëè ñòîðîíû â óñòàíîâëåííîì çà-
êîíîì ïîðÿäêå äîãîâîðèëèñü  î ïåðåäà÷å ñïîðà äëÿ ðàññìîòðåíèÿ åãî
â Òðåòåéñêîì ñóäå. Â çàÿâëåíèè óêàçûâàëîñü, ÷òî, âî-ïåðâûõ, ðàññìîò-
ðåíèå äåëà â Òðåòåéñêîì ñóäå íåëüçÿ ïðèðàâíèâàòü ê ñïðàâåäëèâîìó è
îòêðûòîìó ðàññìîòðåíèþ äåëà â íåçàâèñèìîì è îáúåêòèâíîì ñóäå â
ïîíèìàíèè Êîíñòèòóöèè è Êîíâåíöèè è, âî-âòîðûõ, â äåìîêðàòè÷å-
ñêîì è ïðàâîâîì ãîñóäàðñòâå äëÿ ñóáúåêòà ïðàâ, ÿêîáû, íå ÿâëÿåòñÿ
îáÿçàòåëüíûì âêëþ÷åííûé â äîãîâîð îòêàç îò ãàðàíòèðîâàííûõ â Êîí-
ñòèòóöèè èëè Êîíâåíöèè ïðàâ ÷åëîâåêà.

Êîíñòèòóöèîííûé Ñóä îòêëîíèë óòâåðæäåíèå, ÷òî äîáðîâîëüíîå îãðà-
íè÷åíèå îñíîâíûõ ïðàâ ïðè çàêëþ÷åíèè ãðàæäàíñêî-ïðàâîâûõ äîãî-
âîðîâ íå ìîæåò áûòü äëÿ ëèöà îáÿçàòåëüíûì. Â ðåøåíèè áûëî âûñêà-
çàíî ìíåíèå, ÷òî àáñîëþòèçèðîâàííîå ïðàâî îáðàùàòüñÿ â ñóä âñòóïè-
ëî áû â ïðîòèâîðå÷èå ñ äðóãèìè ïðàâàìè êîíñòèòóöèîííîãî ðàíãà è
ñîçäàëî áû íåñáàëàíñèðîâàííîñòü çàêðåïëåííûõ â Êîíñòèòóöèè îñ-
íîâíûõ ïðàâ.

[3] Äîñòóï ê ñóäó ìîæåò áûòü îãðàíè÷åí è ïî ìíîãèì äðóãèì ïðè÷èíàì.

[3.1] Âî-ïåðâûõ, â ñâÿçè â ãîñóäàðñòâåííîé ïîøëèíîé èëè äðóãèìè
ðàñõîäàìè ñóäåáíîãî ðàçáèðàòåëüñòâà.

[3.2] Âî-âòîðûõ, ìîæíî íàçâàòü îãðàíè÷åíèåì äîñòóïà ê ñóäó è îïðå-
äåëåííûé ïåðèîä âðåìåíè, â êîòîðûé ëèöî, çàùèùàÿ ñâîè óùåìëåí-
íûå ïðàâà èëè ïðàâîâûå èíòåðåñû, âïðàâå îáðàòèòüñÿ â ñóä. Åâðîïåé-
ñêèé ñóä ïî ïðàâàì ÷åëîâåêà, ïðèíèìàÿ âî âíèìàíèå ðàçëè÷íûå ïðà-
âîâûå ñèñòåìû åâðîïåéñêèõ ãîñóäàðñòâ, óñòàíîâèë, ÷òî â äàííîì âî-
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2 Ñì. ïóíêò 1.1 çàêëþ÷èòåëüíîé ÷àñòè Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà îò 27 èþíÿ
2003 ãîäà ïî äåëó N 2003-04-01; ðåøåíèå ÅÑÏ ïî äåëó Golden v. the United
Kingdom, judgment of 21 February 1975, Series A. §38; Ashingdane v. the United
Kingdom, judgment of 28 May 1985, Series A. no. 93, §57.

3 Ñì. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 17 ÿíâàðÿ 2005 ãîäà ïî äåëó N2004-10-01.È
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ïðîñå äëÿ ãîñóäàðñòâà õàðàêòåðíà áîëüøàÿ ñâîáîäà äåéñòâèé4.  È â ñó-
äåáíîé ñèñòåìå Ëàòâèè òàêèå ïðîöåññóàëüíûå ñðîêè ðàçíûå: îò îäíî-
ãî ìåñÿöà5 â ïóáëè÷íîì ïðàâå è äàæå äî 10 ëåò6 â ÷àñòíîì ïðàâå.

[3.3] Â-òðåòüèõ, ìîæíî áûëî áû íàçâàòü îãðàíè÷åíèÿ, ñâÿçàííûå ñ ïðà-
âîñïîñîáíîñòüþ è äååñïîñîáíîñòüþ ëèöà.

Òàêèì îáðàçîì, ïðàâî îáðàùàòüñÿ â ñóä ìîæíî îãðàíè÷èòü. Îäíàêî
ýòî äîëæíî áûòü óñòàíîâëåíî çàêîíîì, îãðàíè÷åíèå äîëæíî èìåòü
ëåãèòèìíóþ öåëü è ýòî îãðàíè÷åíèå äîëæíî áûòü ñîðàçìåðíî ñ ëåãè-
òèìíîé öåëüþ.

[4] Ïðèíèìàÿ âî âíèìàíèå çíà÷åíèå ïðàâà íà ñïðàâåäëèâûé ñóä, â
ýòîì äîêëàäå êîñíóñü åùå îäíîãî âàæíîãî â ëàòâèéñêîé ñóäåáíîé
ïðàêòèêå âîïðîñà, ïî êîòîðîìó îñîáî õîòåëîñü áû óñëûøàòü ìíåíèå
óâàæàåìûõ ó÷àñòíèêîâ êîíôåðåíöèè. À èìåííî: ìîæíî ëè ïðèçíàòü
èñïîëüçîâàíèå ñóáúåêòèâíîãî ïóáëè÷íîãî ïðàâà ëèöà íà ñïðàâåäëèâûé
ñóä ïðîòèâîïðàâíûì äåéñòâèåì? Ìîæåò ëè â ñâÿçè ñ îáðàùåíèåì êà-
êîãî-ëèáî ëèöà â àäìèíèñòðàòèâíûé ñóä, âîçìîæíî è â Êîíñòèòóöè-
îííûé Ñóä, íàñòóïèòü äëÿ ýòîãî ëèöà ãðàæäàíñêî-ïðàâîâàÿ èëè äðó-
ãàÿ îòâåòñòâåííîñòü?

[4.1] Â ýòîé ñâÿçè íåîáõîäèìî ïîä÷åðêíóòü, ÷òî â òå÷åíèå ïîñëåäíåãî
ãîäà â Ëàòâèè íà÷àëà ñêëàäûâàòüñÿ îïàñíàÿ ñóäåáíàÿ ïðàêòèêà. À èìåí-
íî, â ñâÿçè ñ îáðàùåíèåì òðåòüåãî ëèöà â àäìèíèñòðàòèâíûé ñóä, ñ öå-
ëüþ îñïàðèâàíèÿ îò èìåíè áîëåå ÷åì ñòà ñîñåäåé íåçàêîííîãî äåéñò-
âèÿ ñàìîóïðàâëåíèÿ (àäìèíèñòðàòèâíîãî àêòà - ðàçðåøåíèÿ íà ñòðîè-
òåëüñòâî), ñóäüÿ Êîëëåãèè Ðèæñêîãî îêðóæíîãî ñóäà ïî ãðàæäàíñêèì
äåëàì íå òîëüêî ïðèíÿëà ê ðàññìîòðåíèþ èñê ê ýòîìó òðåòüåìó ëèöó î
âçûñêàíèè ïðè÷èíåííûõ óáûòêîâ â ðàçìåðå 430000 Euro, íî è ïðèíÿëà
ðåøåíèå îá îïèñè èìóùåñòâà è äåíåæíûõ ñðåäñòâ ýòîãî ëèöà. (Íåîá-
õîäèìî îòìåòèòü, ÷òî ðåøåíèå îá îïèñè èìóùåñòâà Âåðõîâíûé Ñóä îò-
ìåíèë).

Â èñêîâîì çàÿâëåíèè îáðàùåíèå ëèöà â àäìèíèñòðàòèâíûé ñóä áûëî
ðàñöåíåíî êàê äåéñòâèå ñî çëûì óìûñëîì, îñîçíàííî ïðîòèâîïðàâíîå
äåéñòâèå è àäìèíèñòðàòèâíûé ïðîèçâîë. Â ñâîþ î÷åðåäü, êîãäà ïðåä-
ñòàâèòåëè àäðåñàòà, èìåþùåãî ðàçðåøåíèå íà ñòðîèòåëüñòâî - âëèÿ-
òåëüíîå â Ëàòâèè àäâîêàòñêîå áþðî óçíàëî, ÷òî â äîìå íàïðîòèâ çàÿ-
âèòåëÿ, îáðàòèâøåãîñÿ â àäìèíèñòðàòèâíûé ñóä ïðîòèâ íåçàêîííîãî
äåéñòâèÿ ñàìîóïðàâëåíèÿ, æèâåò ïðîôåññîð Ëàòâèéñêîãî óíèâåðñèòå-
òà, êîòîðàÿ îäíîâðåìåííî ÿâëÿåòñÿ è ñóäüåé Êîíñòèòóöèîííîãî Ñóäà
è íàó÷íàÿ ðàáîòà êîòîðîé ñâÿçàíà ñ èññëåäîâàíèåì ïðàâîâûõ ïðîáëåì
ñòðîèòåëüñòâà, â ýòîò îêðóæíîé ñóä áûëè âíåñåíû äîïîëíåíèÿ ê èñêî-
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4 Stubbings v. United Kingdom, October 22, 1993, R.J.D., 1996-IV, No.18.
5 Ñì., íàïðèìåð, ÷àñòü ïåðâóþ ñòàòüè 79 ÀÏÇ.
6 Ñì., íàïðèìåð, ñòàòüþ 1895 Ãðàæäàíñêîãî çàêîíà.



âîìó çàÿâëåíèþ, â êîòîðûõ áûëà ïðîñüáà î âçûñêàíèè óùåðáà è ñ ïðî-
ôåññîðà â ñâÿçè ñ “ïîäñòðåêàòåëüñòâîì” ñîñåäêè îáðàòèòüñÿ â àäìèíè-
ñòðàòèâíûé ñóä. Áîëåå òîãî, îêðóæíîé ñóä, îñíîâûâàÿñü íà óñòàíîâ-
ëåííîì â Ãðàæäàíñêî-ïðîöåññóàëüíîì çàêîíå ïðèíöèïå ðàâíîïðàâèÿ
è ñîðåâíîâàòåëüíîñòè ñòîðîí, óäîâëåòâîðèë äàæå ïðîñüáó çàÿâèòåëÿ
îá ýêñïåðòèçå äëÿ îïðåäåëåíèÿ àâòîðà äîêóìåíòîâ (çàÿâëåíèå â ñàìî-
óïðàâëåíèå, çàÿâëåíèå â àäìèíèñòðàòèâíûé ñóä è äð.). Ïðè ðàññìîòðå-
íèè ÷àñòíîé æàëîáû ïî ýòîìó äåëó â Âåðõîâíîì Ñóäå ðåøåíèå îêðóæ-
íîãî ñóäà áûëî îñòàâëåíî â ñèëå. È “íàíÿòûå” çàÿâèòåëåì ýêñïåðòû,
ñðàâíèâàÿ çàÿâëåíèå â àäìèíèñòðàòèâíûé ñóä ñ ïóáëè÷íî äîñòóïíûìè
íàó÷íûìè ïóáëèêàöèÿìè ïðîôåññîðà, â íàñòîÿùåå âðåìÿ èùóò àâòîðà
èñêîâîãî çàÿâëåíèÿ â àäìèíèñòðàòèâíûé ñóä.

[4.2] Òàê êàê äåëî ñåé÷àñ åùå íàõîäèòñÿ â ñóäîïðîèçâîäñòâå, áîëåå
ïîäðîáíî åãî íå áóäó àíàëèçèðîâàòü. Âñå æå õî÷ó ïîä÷åðêíóòü, ÷òî àá-
ñóðäíà ñàìà ñèòóàöèÿ î ïðèçíàíèè èñïîëüçîâàíèÿ ñóáúåêòíîãî ïóá-
ëè÷íîãî ïðàâà ïðîòèâîïðàâíûì äåéñòâèåì. ×åñòíîå èñïîëüçîâàíèå
ïðåäîñòàâëåííûõ â Êîíñòèòóöèè è çàêîíàõ ïðàâ íå ìîæåò áûòü ïðè-
÷èíîé òîãî, ÷òîáû â îòíîøåíèè ëèöà ïðèìåíèëè áû ãðàæäàíñêóþ, äèñ-
öèïëèíàðíóþ èëè óãîëîâíóþ îòâåòñòâåííîñòü. Ëèöî, ïîäàâøåå â àäìè-
íèñòðàòèâíûé ñóä èëè Êîíñòèòóöèîííûé Ñóä çàÿâëåíèå ñ öåëüþ îöåí-
êè çàêîííîñòè êàêîãî-òî íîðìàòèâíîãî èëè àäìèíèñòðàòèâíîãî àêòà,
íåëüçÿ íàêàçûâàòü, çàïóãèâàòü èëè ñîçäàâàòü äëÿ íåãî íåáëàãîïðèÿò-
íûå ïîñëåäñòâèÿ òîëüêî ïîòîìó, ÷òî îíî èñïîëüçîâàëî ñâîè ïðåäóñìîò-
ðåííûå çàêîíîì ïðàâà èëè ìåõàíèçìû èõ çàùèòû.

SUMMARY

[1] Since the establishment of the institute of the constitutional claim the
Republic of Latvia Constitutional Court has received a noticeable number
of complaints about unconformity of legal norms with Article 92 of the
Constitution, which entrenches the right to a fair court. The above right
shall be considered as one of the most significant fundamental rights of a
person. The level of development of this right may be regarded as the pre-
condition for the person to be able to realize or protect other rights,
enshrined in the Constitution or the laws.

The matters on the right to a fair court may be divided into several groups,
because these rights include several aspects - like the institutional and the
procedural aspects. As concerns the institutional aspect, one could men-
tion, for example, matters on the court independence and impartiality, but
the procedural -matters on the right to legal aid, the right to hearing and
the right to appeal.
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[2] The author first of all turns to one of the issues, which are topical in
Latvia and in other states as well. Namely- is the right to address the court
absolute? This issue has been analyzed in several Judgments of the Latvia
Constitutional Court, in which the Court has stressed that the person is not
guaranteed the right to appeal at the court in adjudication of any issues,
significant to him/her1. 

The assumption that to the rights of a person, anticipated in the first sen-
tence of Article 92 of the Constitution, no restrictions may be determined,
would be at variance with other constitutional rights and create unbalance
of fundamental rights, fixed in the Constitution. Therefore both - the
European Court of Human Rights and also the Republic of Latvia
Constitutional Court have clearly concluded that  the right to appeal at the
court may be restricted as far as the persons are not deprived of it2. 

Thus the right to appeal at the court may be restricted. However, it has to
be determined by the law; the restriction shall have a legitimate aim and
the restriction has to be proportionate to the legitimate aim.

[3] One more actual issue of the case law of the Latvia courts of general
jurisdiction is analyzed in the report. Namely, could the use of the subjec-
tive public right of a person to appeal at the court be declared as an ille-
gal activity? May it happen that if a person appeals at the Administrative
Court, perhaps even at the Constitutional Court, civil or other kind of lia-
bility sets in?

The author holds that fair use of the rights, envisaged in the Constitution
and the laws, cannot serve as the reason for applying any kind of liability
to a person. The person, who has submitted a claim to the Constitutional
or Administrative Court with the request to assess the legitimacy of a nor-
mative or administrative act, shall not be inflicted a penalty, intimidated or
feel unfavorable consequences just because he/she has made use of the
rights, or the mechanisms of defense, established by law. There is no vio-
lation of the law if someone makes use of the envisaged right in good faith.
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1 See for example the Constitutional Court October 11, 2004 Judgment in case No. 2004-
06-01 and January 17, 2005 Judgment in case No. 2004-10-01

2 See the Constitutional Court June 27, 2003 Judgment in case No. 2003-04-01, Item 1.1
of the concluding part; ECHR Judgment in case Golder v. The United kingdom,
Judgment of 21 February 1975, Series A, § 38; Ashingdane v. The United Kingdom;
judgment of 28 May, 1985, Series A No. 93, § 57.



ÍÅÊÎÒÎÐÛÅ ÀÑÏÅÊÒÛ ÈÑÏÎËÍÅÍÈß
ÐÅØÅÍÈÉ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ

ËÈÒÎÂÑÊÎÉ ÐÅÑÏÓÁËÈÊÈ

ÀÀÐÐÌÌÀÀÍÍÀÀÑÑ ÀÀÁÁÐÐÀÀÌÌÀÀÂÂÈÈ××ÞÞÑÑ
ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà

Ëèòîâñêîé Ðåñïóáëèêè

Òåìà ñîîòíîøåíèÿ ïðèíöèïîâ ïðàâà è ïîëèòè÷åñêîé, ñîöèàëüíîé ðå-
àëüíîñòè ïðè îñóùåñòâëåíèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ î÷åíü øè-
ðîêàÿ. Â ðàìêàõ ýòîé òåìû ìîæíî ðàññìàòðèâàòü ðàçíûå àñïåêòû ñî-
îòíîøåíèÿ ïðèíöèïîâ ïðàâà è ñîöèàëüíîé ïîëèòè÷åñêîé ðåàëüíîñòè â
ïðîöåññå êîíñòèòóöèîííîãî êîíòðîëÿ.

Ïðè ðàññìîòðåíèè äàííîé òåìû ÿ õîòåë áû çàòðîíóòü ëèøü íåêîòî-
ðûå àñïåêòû èñïîëíåíèÿ ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà Ëèòîâ-
ñêîé Ðåñïóáëèêè, òàê êàê, ïî ìîåìó ìíåíèþ, èìåííî ïðè èñïîëíåíèè
ðåøåíèé Ñóäà íàèáîëåå îò÷¸òëèâî ïðîÿâëÿåòñÿ âçàèìîîòíîøåíèå
ïðèíöèïîâ ïðàâà ñ ñîöèàëüíîé ïîëèòè÷åñêîé ðåàëüíîñòüþ. Îäíîé èç
ïðè÷èí, ïîäòîëêíóâøåé ìåíÿ ê àíàëèçó äàííîé ïðîáëåìàòèêè áûëà è
ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà, â êîòîðîé çà ïîñëåäíåå âðåìÿ áû-
ëè ñôîðìóëèðîâàíû âàæíûå ïðèíöèïû, ñâÿçàííûå ñ èñïîëíåíèåì ðå-
øåíèé Ñóäà.

Ãîâîðÿ îá èñïîëíåíèè ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà, â ïåðâóþ
î÷åðåäü ÿ õîòåë áû ïðîàíàëèçèðîâàòü âîïðîñ î ïðàâîâîì çíà÷åíèè è
ïðàâîâûõ ïîñëåäñòâèÿõ òàêèõ ðåøåíèé.

Íàäî îòìåòèòü, ÷òî ïðàâîâîå çíà÷åíèå è ïðàâîâûå ïîñëåäñòâèÿ ðåøåíèé
Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îáóñëîâëåíû ïðÿìî çà-
êðåïë¸ííûì â Êîíñòèòóöèè ïðèíöèïîì âåðõîâåíñòâà Êîíñòèòóöèè.

Òàê, ïî ÷. 1 ñò. 7 Êîíñòèòóöèè Ëèòîâñêîé Ðåñïóáëèêè íåäåéñòâèòåëüíûì
ÿâëÿåòñÿ ëþáîé çàêîí èëè èíîé àêò, ïðîòèâîðå÷àùèé Êîíñòèòóöèè.

Ïî ÷. 1 ñò. 107 Êîíñòèòóöèè çàêîí èëè èíîé àêò (èõ ÷àñòü) íå ìîãóò
ïðèìåíÿòüñÿ ñî äíÿ îôèöèàëüíîãî ïðîâîçãëàøåíèÿ ðåøåíèÿ Êîíñòè-
òóöèîííîãî Ñóäà î ïðîòèâîðå÷èè ñîîòâåòñòâóþùåãî àêòà Êîíñòèòó-
öèè. Â äàííîì ñëó÷àå õîòåëîñü áû îáðàòèòü âíèìàíèå íà òî, ÷òî â óïî-
ìÿíóòîé ÷àñòè 1 ñò. 107 Êîíñòèòóöèè èñïîëüçóåòñÿ ôîðìóëèðîâêà, ïî
êîòîðîé ïðîòèâîðå÷àùèé Êîíñòèòóöèè àêò íå ìîæåò ïðèìåíÿòüñÿ. Â
äàííîì ñëó÷àå íå ãîâîðèòñÿ î íåäåéñòâèòåëüíîñòè òàêîãî íå ñîîòâåò-
ñòâóþùåãî Êîíñòèòóöèè àêòà. Ïîýòîìó ñðåäè êîíñòèòóöèîíàëèñòîâ
âîçíèê âîïðîñ î òîì, ÷òî îçíà÷àåò äàííàÿ ôîðìóëèðîâêà: èçúÿòèå ïðî-
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òèâîðå÷àùåãî Êîíñòèòóöèè àêòà èç ñèñòåìû ïðàâà èëè ÷òî-òî èíîå?
×àñòü êîíñòèòóöèîíàëèñòîâ Ëèòâû ïðèäåðæèâàþòñÿ òàêîé òî÷êè çðå-
íèÿ, ÷òî âûøåóïîìÿíóòîå ïîëîæåíèå îçíà÷àåò ëèøü èçúÿòèå ïðîòèâî-
ðå÷àùåãî Êîíñòèòóöèè àêòà èç ïðàâîâîãî îáîðîòà, íî íå èñêëþ÷åíèå
åãî èç ñèñòåìû ïðàâà. Ïî èõ ìíåíèþ, òàêîé ïðîòèâîðå÷àùèé Êîíñòè-
òóöèè àêò èñêëþ÷àåòñÿ èç ïðàâîâîé ñèñòåìû ëèøü âñëåäñòâèå ïðèíÿ-
òèÿ äðóãîãî îïðåäåë¸ííîãî ïðàâîâîãî àêòà, ïðèçíàþùåãî íå ñîîòâåò-
ñòâóþùèé Êîíñòèòóöèè àêò íåäåéñòâèòåëüíûì èëè åãî èçìåíÿþùåãî.
Òàêîé ïîçèöèè, ôàêòè÷åñêè, ïðèäåðæèâàåòñÿ è Êîíñòèòóöèîííûé
Ñóä. Òàê, â îäíîì èç ñâîèõ ðåøåíèé Êîíñòèòóöèîííûé Ñóä êîíñòàòè-
ðîâàë, ÷òî âñëåäñòâèå ïðèíÿòèÿ çàêîíà (ïî äàííîìó çàêîíó îòäåëüíûå
ñòàòüè (èõ ïîëîæåíèÿ) çàêîíà î ãîñóäàðñòâåííûõ ïåíñèÿõ ñîöèàëüíî-
ãî ñòðàõîâàíèÿ, êîòîðûå Êîíñòèòóöèîííûé Ñóä ïðèçíàë íå ñîîòâåòñò-
âóþùèìè Êîíñòèòóöèè, áûëè ïðèçíàíû íåäåéñòâèòåëüíûìè), ñòàòüè
(èõ ïîëîæåíèÿ), ïðîòèâîðå÷àùèå Êîíñòèòóöèè, áûëè èçúÿòû èç ïðà-
âîâîé ñèñòåìû1. 

Äàëåå ÿ õîòåë áû ðàññìîòðåòü âîïðîñ î òîì, êàêèå ïîñëåäñòâèÿ äëÿ
ñóáúåêòîâ ïðàâîîòíîøåíèé âîçíèêàþò ïðè ïðèçíàíèè çàêîíà èëè
èíîãî àêòà ïðîòèâîðå÷àùèì Êîíñòèòóöèè.

Â ïðàêòèêå ñóäîâ Ëèòâû, êàê è â ïðàêòèêå ñóäîâ äðóãèõ ñòðàí, ÷àñòî
âîçíèêàåò âîïðîñ î òîì, ðàñïðîñòðàíÿåòñÿ ëè ðåøåíèå Êîíñòèòóöèîí-
íîãî Ñóäà î ïðîòèâîðå÷èè çàêîíà èëè èíîãî àêòà Êîíñòèòóöèè íà ïðà-
âîîòíîøåíèÿ, âîçíèêøèå äî ïðèíÿòèÿ òàêîãî ðåøåíèÿ, èëè ðåøåíèå
Ñóäà ñîçäà¸ò ïîñëåäñòâèÿ ëèøü íà áóäóùåå, ò. å. íà òå ïðàâîîòíîøåíèÿ,
êîòîðûå âîçíèêíóò ïîñëå ïðèíÿòèÿ òàêîãî ðåøåíèÿ Ñóäà. Òàê íàçûâàå-
ìûé âîïðîñ î äåéñòâèè ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà âî âðåìåíè.

Â äàííîì ñëó÷àå ðàçãîâîð, ôàêòè÷åñêè, èä¸ò î äâóõ ìîäåëÿõ êîíñòèòó-
öèîííîãî êîíòðîëÿ. Òàê íàçûâàåìàÿ ãåðìàíñêàÿ ìîäåëü (ex tunc), ïî êî-
òîðîé ðåøåíèÿ êîíñòèòóöèîííûõ ñóäîâ èìåþò îáðàòíóþ ñèëó, ò. å. îíè
ðàñïðîñòðàíÿþòñÿ íà ïðàâîîòíîøåíèÿ, âîçíèêøèå ñ ìîìåíòà âñòóïëå-
íèÿ â ñèëó àíòèêîíñòèòóöèîííîãî çàêîíà èëè èíîãî àêòà  íåçàâèñèìî
îò âðåìåíè ïðèíÿòèÿ ðåøåíèé êîíñòèòóöèîííûìè ñóäàìè.

Ïî äðóãîé ìîäåëè - òàê íàçûâàåìîé àâñòðèéñêîé (ex nunc) - ðåøåíèÿ
êîíñòèòóöèîííûõ ñóäîâ ñîçäàþò ïîñëåäñòâèÿ ëèøü íà áóäóùåå, ò. å.
îíè âîçäåéñòâóþò íà òå ïðàâîîòíîøåíèÿ, êîòîðûå âîçíèêàþò ïîñëå
ïðèíÿòèÿ ðåøåíèé.

Îñîáåííî îñòðî âîïðîñ î òîì, èìååò ëè ðåøåíèå Êîíñòèòóöèîííîãî
Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îáðàòíóþ ñèëó, âñòàë ïîñëå òîãî, êîãäà
Êîíñòèòóöèîííûé Ñóä â îäíîì èç ñâîèõ ïîñòàíîâëåíèé ïðèçíàë íå ñî-
îòâåòñòâóþùèì Êîíñòèòóöèè îòäåëüíûå ïîëîæåíèÿ çàêîíà, ðåãóëè-
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1 Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 13 ìàÿ 2003 ã.



ðóþùåãî îòíîøåíèÿ ïåíñèîííîãî îáåñïå÷åíèÿ. Òàê íàçûâàåìîå äåëî
«î ðàáîòàþùèõ ïåíñèîíåðàõ»2. 

Òàê, â äàííîì çàêîíå áûëî óñòàíîâëåíî, ÷òî ïåíñèîíåðó, êîòîðûé ïî-
ñëå íàçíà÷åíèÿ ïåíñèè íà÷èíàåò ðàáîòàòü è ïîëó÷àòü çàðïëàòó, âûïëà-
÷èâàåòñÿ íå âñÿ, à òîëüêî ÷àñòü åìó íàçíà÷åííîé è äî íà÷àëà ðàáîòû
âûïëà÷èâàåìîé ïåíñèè. Ïî äàííîìó çàêîíó ïåíñèÿ óìåíüøàëàñü â çà-
âèñèìîñòè îò âåëè÷èíû çàðïëàòû, ïîëó÷àåìîé ïåíñèîíåðîì.

Óïîìÿíóòîå ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà áûëî î÷åíü âàæ-
íûì äëÿ ðàçâèòèÿ äîêòðèíû î çàùèòå ïðàâà íà ñîáñòâåííîñòü. Òàê, â
ýòîì ïîñòàíîâëåíèè Êîíñòèòóöèîííûé Ñóä, ôàêòè÷åñêè, âïåðâûå ïðà-
âî íà ïåíñèîííîå îáåñïå÷åíèå ñâÿçàë (ñîïîñòàâèë) ñ ïðàâîì íà ñîáñò-
âåííîñòü. Ñóä êîíñòàòèðîâàë, ÷òî ëèöî, ñîîòâåòñòâóþùåå óñòàíîâëåí-
íûì â çàêîíå óñëîâèÿì äëÿ ïîëó÷åíèÿ ïåíñèè è êîòîðîìó ýòà ïåíñèÿ
áûëà íàçíà÷åíà è âûïëà÷èâàåòñÿ, èìååò ïðàâî íà îïðåäåë¸ííóþ äå-
íåæíóþ âûïëàòó, êîòîðîå îõðàíÿåòñÿ è çàùèùàåòñÿ êàê ïðàâî  íà ñîá-
ñòâåííîñòü. Èñõîäÿ èç ýòîãî, Êîíñòèòóöèîííûé Ñóä ïðèçíàë âûøåóïî-
ìÿíóòûå ïîëîæåíèÿ çàêîíà î ïåíñèîííîì îáåñïå÷åíèè ïðîòèâîðå÷à-
ùèìè Êîíñòèòóöèè.

Äàííîå ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ñïîñîáñòâîâàëî âîçíèê-
íîâåíèþ äèñêóññèè î òîì, ÷òî çíà÷èò, êàêèå ïîñëåäñòâèÿ äëÿ ðàáîòàþ-
ùèõ ïåíñèîíåðîâ ñîçäà¸ò ýòî ðåøåíèå è äîëæíî ëè ãîñóäàðñòâî âîç-
ìåñòèòü ðàáîòàþùèì ïåíñèîíåðàì óùåðá, êîòîðûé âîçíèê èç-çà íåâû-
ïëàòû èì ïîëàãàþùåéñÿ ÷àñòè ïåíñèè.  Õî÷ó ëèøü ïîÿñíèòü, ÷òî ïîëî-
æåíèÿ çàêîíà îá îãðàíè÷åíèè ðàçìåðà ïåíñèè, ïîëó÷àåìîé ðàáîòàþ-
ùèìè ïåíñèîíåðàìè, äåéñòâîâàëî îêîëî âîñüìè ëåò è çà ýòè ãîäû ðà-
áîòàþùèå ïåíñèîíåðû íå ïîëó÷èëè áîëüøóþ ÷àñòü ïîëàãàþùåéñÿ èì
ïî Êîíñòèòóöèè ïåíñèè. Èìåííî ïåíñèîíåðû íà îñíîâàíèè ïîñòàíîâ-
ëåíèÿ Êîíñòèòóöèîííîãî Ñóäà îáðàòèëèñü â ñóäû, ÷òîáû èì áûëà áû
âûïëà÷åíà òà ÷àñòü ïåíñèè, êîòîðàÿ íå áûëà âûïëà÷åíà, ðóêîâîäñòâó-
ÿñü àíòèêîíñòèòóöèîííûìè ïîëîæåíèÿìè çàêîíà î ïåíñèîííîì îáåñ-
ïå÷åíèè.

Ïåðåä ñóäàìè âñòàë âîïðîñ: êàê ðåøàòü òàêèå äåëà – óäîâëåòâîðÿòü
èëè îòêëîíÿòü èñêè ïåíñèîíåðîâ. È òóò áûëî íàéäåíî î÷åíü èíòåðåñ-
íîå, ÿ ñêàçàë áû, ñîëîìîíîâñêîå ðåøåíèå: Âåðõîâíûé Àäìèíèñòðàòèâ-
íûé Ñóä Ëèòîâñêîé Ðåñïóáëèêè îáðàòèëñÿ â Êîíñòèòóöèîííûé Ñóä ñ
ïðîñüáîé ïðîâåðèòü, ñîîòâåòñòâóåò ëè Êîíñòèòóöèè çàêîí, êîòîðûé
ïðèçíàë íåäåéñòâèòåëüíûìè âûøåóêàçàííûå ïîëîæåíèÿ Çàêîíà î ãî-
ñóäàðñòâåííûõ ïåíñèÿõ ñîöèàëüíîãî ñòðàõîâàíèÿ, êîòîðûå Êîíñòèòó-
öèîííûé Ñóä ïðèçíàë ïðîòèâîðå÷àùèìè Êîíñòèòóöèè.

Ñâîþ ïðîñüáó àäìèíèñòðàòèâíûé ñóä àðãóìåíòèðîâàë òåì, ÷òî íå âû-
ïëà÷èâàòü ðàáîòàþùèì ïåíñèîíåðàì ÷àñòü ïåíñèé áûëî ðåøåíî íà îñ-
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íîâàíèè ïîëîæåíèé çàêîíà, êîòîðûå ïîçæå áûëè ïðèçíàíû ïðîòèâî-
ðå÷àùèìè Êîíñòèòóöèè, è òàêèì îáðàçîì ãîñóäàðñòâî, ïðèíÿâ òàêîé
çàêîí, íåçàêîííî ïîñÿãíóëî íà ñîáñòâåííîñòü. Ïîýòîìó, êàê îòìåòèë
àäìèíèñòðàòèâíûé ñóä, ãîñóäàðñòâî îáÿçàíî ïðåäïðèíÿòü âñå ìåðû
äëÿ âîññòàíîâëåíèÿ íàðóøåííûõ ïðàâ ñîáñòâåííîñòè. Ïî ìíåíèþ çàÿ-
âèòåëÿ – Âåðõîâíîãî Àäìèíèñòðàòèâíîãî Ñóäà,  âîññòàíîâëåíèå íàðó-
øåííûõ ïðàâ ñîáñòâåííîñòè äîëæíî áûëî áûòü ðåøåíî â òîì  æå çà-
êîíå, êîòîðûé ïðèçíàë íåäåéñòâèòåëüíûìè ïîëîæåíèÿ çàêîíà î ïåí-
ñèÿõ, êîòîðûå Êîíñòèòóöèîííûé Ñóä ïðèçíàë íå ñîîòâåòñòâóþùèìè
Êîíñòèòóöèè. Ïîýòîìó àäìèíèñòðàòèâíûé ñóä îáðàòèëñÿ â Êîíñòèòó-
öèîííûé Ñóä ñ ïðîñüáîé ïðîâåðèòü, íå ïðîòèâîðå÷èò ëè Êîíñòèòóöèè
âûøåóêàçàííûé çàêîí, òàê êàê â í¸ì íåò ïîëîæåíèé î òîì, êàê ðàáî-
òàþùèì ïåíñèîíåðàì äîëæíà áûòü âîçâðàùåíà íåâûïëà÷åííàÿ ÷àñòü
ïåíñèè. Ïî ñóùåñòâó, â îáðàùåíèè àäìèíèñòðàòèâíîãî ñóäà ïîäíèìàë-
ñÿ âîïðîñ îá îáðàòíîé ñèëå ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà.

Äàííîå îáðàùåíèå àäìèíèñòðàòèâíîãî ñóäà áûëî îòêëîíåíî êàê íå-
ïîäâåäîìñòâåííîå Êîíñòèòóöèîííîìó Ñóäó. Íî â ýòîì ðåøåíèè Ñóä
íå òîëüêî àðãóìåíòèðîâàë ñâîé îòêàç, íî è êîñâåííî çàòðîíóë âîïðîñ
î äåéñòâèè ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà âî âðåìåíè. Ñóä, ôàê-
òè÷åñêè, óêàçàë, ÷òî äåéñòâèå ðåøåíèé Ñóäà íàïðàâëåíî ëèøü íà áó-
äóùåå3. 

Äàëåå ÿ õîòåë áû ðàññìîòðåòü åù¸ îäèí àñïåêò, ñâÿçàííûé ñ èñïîëíå-
íèåì ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà. Êàê óæå îòìå÷àëîñü, çàêîí
èëè èíîé àêò, êîòîðûé Ñóäîì ïðèçíà¸òñÿ ïðîòèâîðå÷àùèì Êîíñòèòó-
öèè, íå ìîæåò ïðèìåíÿòüñÿ. Ïîýòîìó ïîñëå âñòóïëåíèÿ â ñèëó ïîñòà-
íîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà, êîòîðûì îïðåäåë¸ííûé çàêîí èëè
äðóãîé àêò ïðèçíà¸òñÿ íå ñîîòâåòñòâóþùèì Êîíñòèòóöèè, â ïðàâîâîé
ñèñòåìå ìîãóò âîçíèêíóòü íåîïðåäåë¸ííîñòè, ïðîáåëû, à â îïðå-
äåë¸ííûõ ñëó÷àÿõ - äàæå è âàêóóì â ïðàâîâîì ðåãóëèðîâàíèè. Çàêîíî-
äàòåëü îáÿçàí èçìåíèòü ïðàâîâîå ðåãóëèðîâàíèå òàê, ÷òîáû áûëè èñ-
êëþ÷åíû óïîìÿíóòûå íåîïðåäåë¸ííîñòè, ïðîáåëû, à äëÿ ýòîãî çàêîíî-
äàòåëþ íóæíî îïðåäåë¸ííîå âðåìÿ.

Ïîýòîìó Êîíñòèòóöèîííûé Ñóä â îäíîì èç ñâîèõ ðåøåíèé êîíñòàòè-
ðîâàë, ÷òî Ñóä, îöåíèâ òî, êàêàÿ ïðàâîâàÿ ñèòóàöèÿ ìîæåò âîçíèêíóòü
ïîñëå âñòóïëåíèÿ â ñèëó ðåøåíèÿ Ñóäà, ìîæåò óñòàíîâèòü äàòó îôè-
öèàëüíîãî ïðîâîçãëàøåíèÿ ðåøåíèÿ. Â ýòîì ñëó÷àå ÿ õîòåë áû ëèøü
ïîÿñíèòü, ÷òî ðåøåíèÿ Ñóäà âñòóïàþò â ñèëó ñî äíÿ èõ îôèöèàëüíîãî
ïðîâîçãëàøåíèÿ â «Ãîñóäàðñòâåííûõ Âåäîìîñòÿõ».

Âïåðâûå âîïðîñ îá îòëîæåíèè âñòóïëåíèÿ â ñèëó ðåøåíèÿ Ñóäà âîç-
íèê â äåëå, â êîòîðîì ðåøàëñÿ âîïðîñ î ñîîòâåòñòâèè Êîíñòèòóöèè îò-
äåëüíûõ ïîëîæåíèé Çàêîíà î ìåñòíîì ñàìîóïðàâëåíèè. Ñóä â ñâî¸ì
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3 Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 13 ìàÿ 2003 ã.



ïîñòàíîâëåíèè ïî äàííîìó äåëó ïðèçíàë ïðîòèâîðå÷àùèì Êîíñòèòó-
öèè ðÿä ïîëîæåíèé óïîìÿíóòîãî çàêîíà. Òàê, íàïðèìåð, ïðîòèâîðå÷à-
ùèìè Êîíñòèòóöèè áûëè ïðèçíàíû ïîëîæåíèÿ Çàêîíà î ìåñòíîì ñà-
ìîóïðàâëåíèè, â êîòîðûõ áûëî óñòàíîâëåíî, ÷òî êîëëåãèàëüíûå èñïîë-
íèòåëüíûå îðãàíû ñàìîóïðàâëåíèÿ (óïðàâëåíèÿ) ñîñòîÿò èç ÷ëåíîâ Ñî-
âåòà ñàìîóïðàâëåíèÿ, ÷òî ìåð ñîçûâàåò çàñåäàíèÿ Ñîâåòà ñàìîóïðàâ-
ëåíèÿ è èì ïðåäñåäàòåëüñòâóåò, ÷òî ìåð ïîäïèñûâàåò ðåøåíèÿ Ñîâåòà
ñàìîóïðàâëåíèÿ è ò. ä. Ñóä êîíñòàòèðîâàë, ÷òî òàêîå ïðàâîâîå ðåãóëè-
ðîâàíèå, êîãäà èñïîëíèòåëüíûå è ïîäîò÷¸òíûå Ñîâåòó îðãàíû ñîçäà-
þòñÿ èç ÷ëåíîâ èõ êîíòðîëèðóþùåãî Ñîâåòà, ïðîòèâîðå÷èò Êîíñòèòó-
öèè. Ñóä òàêæå óêàçàë, ÷òî ïî Êîíñòèòóöèè ìåð ñàìîóïðàâëåíèÿ íå
ìîæåò áûòü îäíîâðåìåííî è ÷ëåíîì Ñîâåòà ñàìîóïðàâëåíèÿ. Ýòî ðå-
øåíèå áûëî âàæíûì â òîì ñìûñëå, ÷òî Ñóä ïðîâ¸ë ÷åòêóþ ãðàíü ìå-
æäó Ñîâåòîì ñàìîóïðàâëåíèÿ (êàê ïðåäñòàâèòåëüíûì îðãàíîì) è èñ-
ïîëíèòåëüíûìè îðãàíàìè ñàìîóïðàâëåíèÿ (ìåð, óïðàâëåíèå). Ñóä àê-
öåíòèðîâàë ïðèíöèï ïîäîò÷¸òíîñòè èñïîëíèòåëüíûõ îðãàíîâ Ñîâåòó
ñàìîóïðàâëåíèÿ è âåðõîâåíñòâî Ñîâåòà ïî îòíîøåíèþ ê èñïîëíèòåëü-
íûì îðãàíàì ñàìîóïðàâëåíèÿ4. 

È òóò âîçíèêëà îäíà ïðîáëåìà. Åñëè óïîìÿíóòîå ïîñòàíîâëåíèå áûëî
áû îôèöèàëüíî ïðîâîçãëàøåíî, ò. å. âñòóïèëî áû â ñèëó ñðàçó ïîñëå
åãî ïóáëè÷íîãî ïðî÷òåíèÿ íà çàñåäàíèè Ñóäà, òî áûë áû ðàññòðîåí ìå-
õàíèçì ôóíêöèîíèðîâàíèÿ ìåñòíîãî ñàìîóïðàâëåíèÿ, ÷òî ïîâëåêëî áû
è íàíåñåíèå óùåðáà èíòåðåñàì ìåñòíîãî íàñåëåíèÿ, à òàêæå èíòåðå-
ñàì ïðåäïðèÿòèé, îðãàíèçàöèé. Òàêèì îáðàçîì, ôàêòè÷åñêè íà íåêî-
òîðîå âðåìÿ áûëà áû ïàðàëèçîâàíà äåÿòåëüíîñòü ìåñòíûõ ñàìîóïðàâ-
ëåíèé. Íàäî áûëî íàéòè ðåøåíèå ýòîé ïðîáëåìû.

È òîãäà Êîíñòèòóöèîííûé Ñóä â ñâî¸ì ðåøåíèè ïîñòàíîâèë, ÷òî âû-
øåóïîìÿíóòîå ðåøåíèå äîëæíî áûòü îôèöèàëüíî ïðîâîçãëàøåíî
ëèøü ñïóñòÿ äâà ìåñÿöà ñ ìîìåíòà åãî ïóáëè÷íîãî ïðî÷òåíèÿ (îáíàðî-
äîâàíèÿ) íà çàñåäàíèè Ñóäà. Òàêèì îáðàçîì, íà äâà ìåñÿöà áûëî îòëî-
æåíî âñòóïëåíèå â ñèëó âûøåóïîìÿíóòîãî ðåøåíèÿ Êîíñòèòóöèîííî-
ãî Ñóäà. Çà ýòî âðåìÿ çàêîíîäàòåëü íà îñíîâàíèè ïóáëè÷íî îáíàðîäî-
âàííîãî, íî åù¸ íå âñòóïèâøåãî â ñèëó ðåøåíèÿ âí¸ñ ïîïðàâêè â çà-
êîíîäàòåëüñòâî î ìåñòíîì ñàìîóïðàâëåíèè.

Äàííàÿ ñèòóàöèÿ ïîñëóæèëà òîìó, ÷òî áûëè âíåñåíû ïîïðàâêè â çàêîí
î Êîíñòèòóöèîííîì Ñóäå, êîòîðûå ïðåäîñòàâèëè Ñóäó ïðàâî ñàìîìó
óñòàíàâëèâàòü äàòó îôèöèàëüíîãî ïðîâîçãëàøåíèÿ åãî ðåøåíèé, ò. å.
ïî ñóùåñòâó ðåøàòü âîïðîñ î òîì, ñ êàêîãî ìîìåíòà âñòóïàåò â ñèëó
ðåøåíèå Ñóäà.

Òàêîå ïðàâî Ñóä ïðèìåíèë åù¸ îäèí ðàç, è ýòî ïðîèçîøëî â 2005 ãîäó.

Òàê, Ñóä ðàññìàòðèâàë âîïðîñ î êîíñòèòóöèîííîñòè çàêîíà î êîìïåí-
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ñàöèÿõ  ãîñóäàðñòâîì çà âûêóïàåìîå íåäâèæèìîå èìóùåñòâî. Íàäî îò-
ìåòèòü, ÷òî äàííûé çàêîí ðåãóëèðóåò îòíîøåíèÿ, ñâÿçàííûå ñ âîññòà-
íîâëåíèåì ïðàâ ñîáñòâåííîñòè â âèäå âûïëàòû äåíåæíûõ êîìïåíñà-
öèé ëèöàì çà íàöèîíàëèçèðîâàííîå íåäâèæèìîå èìóùåñòâî, êîãäà òà-
êîå èìóùåñòâî íå âîçâðàùàåòñÿ â íàòóðå. Â ýòîì çàêîíå óñòàíîâëåíû
ïîðÿäîê è îêîí÷àòåëüíûå ñðîêè âûïëàòû äåíåæíûõ êîìïåíñàöèé.
Ñëîæèëàñü òàêàÿ ïðàêòèêà, ÷òî çàêîíîäàòåëü, âíîñÿ ïîïðàâêè â çàêîí
î êîìïåíñàöèÿõ ãîñóäàðñòâîì çà âûêóïàåìîå íåäâèæèìîå èìóùåñòâî,
ýòè ñðîêè âñ¸ ïåðåíîñèë íà áîëåå ïîçäíåå âðåìÿ. Êîíñòèòóöèîííûé
Ñóä ïîä÷åðêíóë, ÷òî äàëüíåéøèé ïåðåíîñ îêîí÷àòåëüíûõ ñðîêîâ âû-
ïëàòû êîìïåíñàöèé ìîæåò áûòü ïðèçíàí ïðîòèâîðå÷àùèì Êîíñòèòó-
öèè, à òàê æå ïðèçíàë íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè îïðå-
äåë¸ííûå ïîëîæåíèÿ çàêîíà, êîòîðûå äåëåãèðîâàëè Ïðàâèòåëüñòâó
ïðàâî óñòàíîâèòü ðàçìåð êîìïåíñàöèé è ïîðÿäîê èõ âûïëàòû. Åñëè
óïîìÿíóòîå ðåøåíèå Ñóäà âñòóïèëî áû â äåéñòâèå ñðàçó æå ïîñëå åãî
ïóáëè÷íîãî îáíàðîäîâàíèÿ íà çàñåäàíèè Ñóäà, òî áûë áû ïðèîñòàíîâ-
ëåí ïðîöåññ âîññòàíîâëåíèÿ ïðàâ ñîáñòâåííîñòè, ïðåðâàëàñü áû âû-
ïëàòà äåíåæíûõ êîìïåíñàöèé. Ïîýòîìó Ñóä ïîñòàíîâèë, ÷òî ðåøåíèå
ïî âûøåóïîìÿíóòîìó äåëó îôèöèàëüíî â «Ãîñóäàðñòâåííûõ Âåäîìî-
ñòÿõ» äîëæíî áûòü ïðîâîçãëàøåíî ëèøü 30 äåêàáðÿ 2005 ãîäà5. 

Âûøå ÿ ôàêòè÷åñêè ðàññìîòðåë âîïðîñ î òîì, êàêèå ïðàâîâûå ïîñëåä-
ñòâèÿ âûçûâàåò ðåçîëþòèâíàÿ ÷àñòü ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà,
â êîòîðûõ êîíñòàòèðóåòñÿ ñîîòâåòñòâèå (èëè íåñîîòâåòñòâèå) çàêîíà
èëè èíîãî àêòà Êîíñòèòóöèè. Íî ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà ñî-
ñòîèò íå òîëüêî èç ðåçîëþöèè, íî è èç ìîòèâîâ, àðãóìåíòîâ, íà êîòî-
ðûõ îñíîâûâàåòñÿ ðåçîëþöèÿ Ñóäà î êîíñòèòóöèîííîñòè ïðàâîâîãî
àêòà. Èìåííî â ìîòèâèðóþùåé ÷àñòè ðåøåíèÿ Ñóäà ðàñêðûâàåòñÿ
ñìûñë íîðì è ïðèíöèïîâ Êîíñòèòóöèè, ïðåäñòàâëÿåòñÿ èõ ïîíÿòèå.
Âîçíèêàåò âîïðîñ, êàêîå ïðàâîâîå çíà÷åíèå èìååò èçëîæåííîå â ðå-
øåíèè Ñóäà ïîíÿòèå ïîëîæåíèé Êîíñòèòóöèè, äðóãèå ïðàâîâûå àðãó-
ìåíòû, íà êîòîðûõ îñíîâûâàåòñÿ ïðèçíàíèå (èëè íåïðèçíàíèå) àêòà
ïðîòèâîðå÷àùèì Êîíñòèòóöèè. Ê ðàññìîòðåíèþ äàííîãî âîïðîñà Êîí-
ñòèòóöèîííûé Ñóä, ôàêòè÷åñêè, ïîäòîëêíóëè äåéñòâèÿ Ñåéìà (ïàðëà-
ìåíòà Ëèòâû).

Êàê ÿ óæå îòìå÷àë, Êîíñòèòóöèîííûé Ñóä â êîíöå 2002 ãîäà ïðèíÿë
ðåøåíèå î ñîîòâåòñòâèè Êîíñòèòóöèè ïîëîæåíèé çàêîíà î ìåñòíîì
ñàìîóïðàâëåíèè. Â äàííîì ðåøåíèè Ñóä ïðè òîëêîâàíèè Êîíñòèòóöèè
ïîä÷åðêíóë, ÷òî ïî Êîíñòèòóöèè òå æå ñàìûå ëèöà íå ìîãóò èñïîëíÿòü
ôóíêöèè ïî îñóùåñòâëåíèþ ãîñóäàðñòâåííîé âëàñòè è â òîæå âðåìÿ
áûòü ÷ëåíàìè ñîâåòîâ ìåñòíûõ ñàìîóïðàâëåíèé, ÷òî ïî Êîíñòèòóöèè
÷ëåíàìè ìåñòíûõ ñîâåòîâ ñàìîóïðàâëåíèé íå ìîãóò áûòü è äîëæíîñò-
íûå ëèöà, êîòîðûå èìåþò ïîëíîìî÷èÿ êîíòðîëèðîâàòü äåÿòåëüíîñòü

209

Ì
Å
Æ

Ä
Ó
Í

À
Ð
Î

Ä
Í

Û
É

 À
Ë

Ü
Ì

À
Í

À
Õ

. 
Ê

Î
Í

Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Î
Å
 Ï

Ð
À
Â
Î

Ñ
Ó
Ä
È

Å
 Â

 Í
Î

Â
Î

Ì
 Ò

Û
Ñ
ß
×

Å
Ë

Å
Ò
È

È

5 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 23 àâãóñòà 2005 ã.



ñàìîóïðàâëåíèé. Êîíñòèòóöèîííûé Ñóä êîíñòàòèðîâàë, ÷òî åñëè âû-
øåóïîìÿíóòûå äîëæíîñòíûå ëèöà èçáèðàþòñÿ ÷ëåíàìè ñîâåòîâ ìåñò-
íûõ ñàìîóïðàâëåíèé, òî äî ïåðâîãî çàñåäàíèÿ Ñîâåòà ìåñòíîãî ñàìî-
óïðàâëåíèÿ îíè äîëæíû îïðåäåëèòüñÿ ïî ïîâîäó òîãî, çàíèìàòü è äàëü-
øå ñâîþ ïðåæíþþ äîëæíîñòü èëè îòêàçàòüñÿ îò ïðåæíåé äîëæíîñòè
è ñòàòü ÷ëåíîì Ñîâåòà ìåñòíîãî ñàìîóïðàâëåíèÿ6. 

Íî Ñåéì â íà÷àëå 2003 ãîäà âí¸ñ ïîïðàâêè â çàêîí î âûáîðàõ â ñîâåòû
ìåñòíûõ ñàìîóïðàâëåíèé, èãíîðèðóÿ â âûøåóêàçàííîì ðåøåíèè Ñóäà
èçëîæåííîå òîëêîâàíèå Êîíñòèòóöèè. Â ýòèõ ïîïðàâêàõ áûëî óñòàíîâëå-
íî, ÷òî äîëæíîñòíîå ëèöî, äîëæíîñòü êîòîðîãî íåñîâìåñòèìà ñ äîëæíî-
ñòüþ ÷ëåíà Ñîâåòà ìåñòíîãî ñàìîóïðàâëåíèÿ, íå îáÿçàíî äî ïåðâîãî çà-
ñåäàíèÿ Ñîâåòà îòêàçàòüñÿ îò çàíèìàåìîé ãîñóäàðñòâåííîé äîëæíîñòè.

Äàííàÿ ïîïðàâêà áûëà îáæàëîâàíà â Êîíñòèòóöèîííûé Ñóä. Êîíñòè-
òóöèîííûé Ñóä â ñâî¸ì ïîñòàíîâëåíèè íå òîëüêî ïðèçíàë ýòó ïîïðàâ-
êó ïðîòèâîðå÷àùåé Êîíñòèòóöèè, íî è ðàñòîëêîâàë, êàêèå ïðàâîâûå
ïîñëåäñòâèÿ èìåþò ïðàâîâûå àðãóìåíòû, èçëîæåííûå â ðåøåíèè Êîí-
ñòèòóöèîííîãî Ñóäà.

Òàê Êîíñòèòóöèîííûé Ñóä êîíñòàòèðîâàë, ÷òî ñóáúåêòû ïðàâîòâîð÷å-
ñòâà - Ñåéì, Ïðåçèäåíò Ðåñïóáëèêè, Ïðàâèòåëüñòâî - ïðè ïðèíÿòèè íî-
âûõ ïðàâîâûõ àêòîâ èëè ïðè èçìåíåíèè óæå äåéñòâóþùèõ îáÿçàíû
ïðèäåðæèâàòüñÿ è â ìîòèâèðóþùåé ÷àñòè ðåøåíèÿ Ñóäà èçëîæåííîãî
ïîíÿòèÿ ïîëîæåíèé Êîíñòèòóöèè, è äðóãèõ èçëîæåííûõ â ðåøåíèè
Ñóäà  àðãóìåíòîâ7. 

Â ïîñëåäóþùèõ ðåøåíèÿõ Êîíñòèòóöèîííûé Ñóä ðàçâèë äîêòðèíó î
ïðàâîâîé ñèëå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà. Òàê, Êîíñòèòóöèîí-
íûé Ñóä êîíñòàòèðîâàë, ÷òî ñóáúåêòîâ ïðàâîòâîð÷åñòâà îáÿçûâàþò íå
òîëüêî àðãóìåíòû, ìîòèâû, èçëîæåííûå â îôèöèàëüíî ïðîâîç-
ãëàø¸ííîì ðåøåíèè Ñóäà, íî è àðãóìåíòû, ìîòèâû, êîòîðûå èçëîæå-
íû â ïóáëè÷íî îáíàðîäîâàííîì, íî åù¸ îôèöèàëüíî íå ïðîâîç-
ãëàø¸ííîì ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà. Ñóä ïîä÷åðêíóë, ÷òî â
ïðîòèâíîì ñëó÷àå, åñëè ïî ïîâîäó êîíñòèòóöèîííîñòè òàêèõ ïðàâîâûõ
àêòîâ (ò. å. ïðàâîâûõ àêòîâ, êîòîðûå áûëè ïðèíÿòû èëè èçìåíåíû, íå-
âçèðàÿ íà ìîòèâû, àðãóìåíòû, èçëîæåííûå â ðåøåíèè Êîíñòèòóöèîí-
íîãî Ñóäà) áóäåò îáðàùåíèå â Ñóä, òî ýòè àêòû ìîãóò áûòü ïðèçíàíû
íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè8. 

Äàëåå íåñêîëüêî ñëîâ î òîì, êàê ðåàëüíî íà ïðàêòèêå èñïîëíÿþòñÿ ðå-
øåíèÿ Êîíñòèòóöèîííîãî Ñóäà. Èëè, èíûìè ñëîâàìè, êàê îðãàíû ãî-
ñóäàðñòâåííîé âëàñòè ðåàãèðóþò íà ðåøåíèÿ Ñóäà, â êîòîðûõ çàêîíû
èëè èíûå àêòû ïðèçíàþòñÿ ïðîòèâîðå÷àùèìè Êîíñòèòóöèè.

210

6 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 24 äåêàáðÿ 2002 ã.
7 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 30 ìàÿ 2003 ã.
8 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 19 ÿíâàðÿ 2005 ã.À
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Â ýòîì ñìûñëå îñîáûõ ïðîáëåì íå ñóùåñòâóåò. Êàê ïðàâèëî, Ñåéì,
Ïðàâèòåëüñòâî ïîñëå ðåøåíèé Ñóäà âíîñÿò èçìåíåíèÿ â àêòû, êîòî-
ðûå áûëè ïðèçíàíû íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè - èõ ïðèçíà-
þò íåäåéñòâèòåëüíûìè èëè ýòè àêòû äîïîëíÿþò, èçìåíÿþò.

Òàê, íàïðèìåð, â Ñòàòóòå Ñåéìà, êîòîðûé ïî Êîíñòèòóöèè èìååò ñèëó
çàêîíà, åñòü îòäåëüíûé ðàçäåë, â êîòîðîì ðåãëàìåíòèðóåòñÿ ïîðÿäîê
èñïîëíåíèÿ ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà. Â äàííîì ðàçäåëå óñòà-
íîâëåíî, ÷òî çà òðè ìåñÿöà ïîñëå âñòóïëåíèÿ â ñèëó ðåøåíèÿ Ñóäà, êî-
òîðûì çàêîí áûë ïðèçíàí ïðîòèâîðå÷àùèì Êîíñòèòóöèè, îäèí èç êî-
ìèòåòîâ Ñåéìà îáÿçàí ïîäãîòîâèòü è ïðåäñòàâèòü Ñåéìó ïðîåêò ñîîò-
âåòñòâóþùèõ ïîïðàâîê.

Â íåêîòîðûõ ñëó÷àÿõ ïðè èñïîëíåíèè ðåøåíèé Êîíñòèòóöèîííîãî Ñó-
äà âîçíèêàþò è îïðåäåë¸ííûå ïðîáëåìû, ÿ äàæå ñêàçàë áû èíòåðåñ-
íûå ïðàâîâûå ñèòóàöèè. Â îñíîâíîì, ýòî áûâàåò îáóñëîâëåíî òåì, ÷òî
ïðàâîòâîð÷åñêèå ñóáúåêòû ñàìè äëÿ ñåáÿ íå ìîãóò, à ìîæåò áûòü, è íå
õîòÿò, ðàçúÿñíèòü èñòèííûé ñìûñë, ñóùíîñòü ïîëîæåíèé, èçëîæåííûõ
â ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà. Íåñêîëüêî ïðèìåðîâ.

Òàê, â èþëå 2004 ãîäà Êîíñòèòóöèîííûé Ñóä ïðèíÿë ïîñòàíîâëåíèå ïî
äåëó î ñîîòâåòñòâèè Êîíñòèòóöèè îòäåëüíûõ ïîëîæåíèé Ñòàòóòà Ñåé-
ìà9.  Ñóòü äåëà áûëà î÷åíü ïðîñòîé. Ïî Êîíñòèòóöèè Ëèòîâñêîé Ðåñ-
ïóáëèêè ÷ëåí Ñåéìà, ïîìèìî åãî çàðïëàòû çà ðàáîòó â Ñåéìå, íå ìî-
æåò ïîëó÷àòü íèêàêîãî äðóãîãî îêëàäà, çà èñêëþ÷åíèåì îïëàòû çà
òâîð÷åñêóþ äåÿòåëüíîñòü. Â Ñòàòóòå Ñåéìà áûëî óñòàíîâëåíî, ÷òî
÷ëåí Ñåéìà, ïîìèìî åãî îêëàäà çà ðàáîòó â Ñåéìå è îïëàòó çà òâîð÷å-
ñêóþ äåÿòåëüíîñòü, åù¸ ìîæåò ïîëó÷àòü è îêëàä çà ïåäàãîãè÷åñêóþ
äåÿòåëüíîñòü. Ñàìî ñîáîé ïîíÿòíî, ÷òî òàêîå ïîëîæåíèå Ñòàòóòà Ñåé-
ìà áûëî ïðèçíàíî ïðîòèâîðå÷àùèì Êîíñòèòóöèè.

Ïîïóòíî Êîíñòèòóöèîííûé Ñóä â âûøåóïîìÿíóòîì ïîñòàíîâëåíèè èç-
ëîæèë îáøèðíóþ äîêòðèíó î êîíñòèòóöèîííîì ñòàòóñå ÷ëåíîâ Ñåéìà.
Îäèí èç âîïðîñîâ, çàòðîíóòûõ â óïîìÿíóòîì ïîñòàíîâëåíèè Ñóäà, áûë
âîïðîñ îá îòïóñêå ÷ëåíîâ Ñåéìà.

Â Êîíñòèòóöèè Ëèòîâñêîé Ðåñïóáëèêè çàêðåïëåíî, ÷òî Ñåéì åæåãîä-
íî ñîáèðàåòñÿ íà äâå ñåññèè - âåñåííþþ è îñåííþþ. Âåñåííÿÿ ñåññèÿ
íà÷èíàåòñÿ 10 ìàðòà è çàêàí÷èâàåòñÿ 30 èþíÿ, à îñåííÿÿ íà÷èíàåòñÿ
10 ñåíòÿáðÿ è çàêàí÷èâàåòñÿ 23 äåêàáðÿ. Òàê êàê â çàêîíîäàòåëüíîì
ïîðÿäêå íå áûë ðåãëàìåíòèðîâàí îòïóñê ÷ëåíîâ Ñåéìà, òî ïðàêòèêà
ñëîæèëàñü òàêàÿ, ÷òî âðåìÿ ìåæäó ñåññèÿìè Ñåéìà (ýòî ïî÷òè ïÿòü ìå-
ñÿöåâ) ôàêòè÷åñêè ðàñöåíèâàëîñü êàê îòïóñê, íåâçèðàÿ íà òî, ÷òî è
ìåæäó ñåññèÿìè ðàáîòà Ñåéìà ïðîäîëæàåòñÿ - ïðîõîäÿò çàñåäàíèÿ êî-
ìèòåòîâ, êîìèññèé Ñåéìà è ò. ä.
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9 Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ëèòîâñêîé Ðåñïóáëèêè îò 1 èþëÿ 2004 ã.



Êîíñòèòóöèîííûé Ñóä êîíñòàòèðîâàë, ÷òî â Êîíñòèòóöèè çàêðåïë¸í
ïðèíöèï íåïðåðûâàåìîñòè  äåÿòåëüíîñòè Ñåéìà îáóñëîâëèâàåò è òî,
÷òî âðåìÿ ìåæäó ñåññèÿìè Ñåéìà íå ìîæåò áûòü îòîæäåñòâëåíî ñ îò-
ïóñêîì. Êîíñòèòóöèîííûé Ñóä òàêæå óêàçàë, ÷òî Ñåéì â çàêîíîäà-
òåëüíîì ïîðÿäêå äîëæåí ðåãëàìåíòèðîâàòü îòïóñê ïàðëàìåíòàðèåâ.
Ïðîøëî ïî÷òè ïîëòîðà ãîäà ñî äíÿ ïðèíÿòèÿ âûøåóïîìÿíóòîãî ïîñòà-
íîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà, íî òàê è â çàêîíîäàòåëüíîì ïîðÿä-
êå ÿñíî íå ðåãëàìåíòèðîâàíî, ÷òî ñ÷èòàòü îòïóñêîì ÷ëåíîâ Ñåéìà. Íà-
äî îòìåòèòü, ÷òî ýòè ïîëòîðà ãîäà â Ñåéìå øëè è äàëüøå ïðîäîëæàþò-
ñÿ áóðíûå äåáàòû ïî ïîâîäó òîãî, êàêóþ ìîäåëü ðåãóëèðîâàíèÿ îòïóñ-
êà ÷ëåíîâ Ñåéìà âûáðàòü.

Â óæå óïîìÿíóòîì ïîñòàíîâëåíèè Êîíñòèòóöèîííîãî Ñóäà ïî äåëó î
ñîîòâåòñòâèè Êîíñòèòóöèè îòäåëüíûõ ïîëîæåíèé Ñòàòóòà Ñåéìà Ñóä
òàêæå âûñêàçàëñÿ è ïî ïîâîäó îáÿçàííîñòè ÷ëåíîâ Ñåéìà ó÷àñòâîâàòü
íà çàñåäàíèÿõ Ñåéìà. Ñóä êîíñòàòèðîâàë, ÷òî ó÷àñòèå íà çàñåäàíèÿõ
Ñåéìà ÿâëÿåòñÿ êîíñòèòóöèîííîé îáÿçàííîñòüþ ïàðëàìåíòàðèåâ. Ñóä
ïîä÷åðêíóë, ÷òî òàêîå ïîâåäåíèå ÷ëåíà Ñåéìà, êîãäà îí áåç î÷åíü óâà-
æèòåëüíîé ïðè÷èíû íå ó÷àñòâóåò íà çàñåäàíèÿõ Ñåéìà, îöåíèâàåòñÿ
êàê íåâûïîëíåíèå åãî êîíñòèòóöèîííûõ îáÿçàííîñòåé. Íàäî îòìåòèòü,
÷òî ïîñëå âñòóïëåíèÿ â ñèëó âûøåóêàçàííîãî ïîñòàíîâëåíèÿ Êîíñòè-
òóöèîííîãî Ñóäà ÷èñëî ïàðëàìåíòàðèåâ, ó÷àñòâóþùèõ íà çàñåäàíèÿõ
Ñåéìà, çíà÷èòåëüíî âîçðîñëî.

È â çàêëþ÷åíèå íåñêîëüêî îáùèõ çàìå÷àíèé ïî ïîâîäó ñîîòíîøåíèÿ
ñîöèàëüíîé, ïîëèòè÷åñêîé ðåàëüíîñòè è êîíñòèòóöèîííîãî êîíòðîëÿ.

Âðÿä ëè ìîæíî áûëî áû ïðîâåñòè ÷åòêóþ ãðàíü ìåæäó êîíñòèòóöèîí-
íûì êîíòðîëåì è ñîöèàëüíîé, ïîëèòè÷åñêîé ðåàëüíîñòüþ. Îñóùåñòâ-
ëåíèå êîíñòèòóöèîííîãî ïðàâîñóäèÿ è ñîöèàëüíàÿ, ïîëèòè÷åñêàÿ ðå-
àëüíîñòü âçàèìîñâÿçàíû.

Ñ îäíîé ñòîðîíû, ñîöèàëüíûå, ïîëèòè÷åñêèå ïðîöåññû, ïðîèñõîäÿùèå â
îáùåñòâå, íå ìîãóò íå âëèÿòü è íà îñóùåñòâëåíèå êîíñòèòóöèîííîãî ïðà-
âîñóäèÿ. Ýòî, â îñíîâíîì, îáóñëîâëåíî òåì, ÷òî âåäü óæå â ñàìèõ êîíñòè-
òóöèÿõ åñòü èëè ïî êðàéíåé ìåðå äîëæíû áûòü çàëîæåíû îñíîâû ñîöè-
àëüíîé, ïîëèòè÷åñêîé ðåàëüíîñòè. Ñ äðóãîé ñòîðîíû, êîíñòèòóöèîííûé
êîíòðîëü, îñóùåñòâëÿåìûé êîíñòèòóöèîííûìè ñóäàìè, â îïðåäåë¸ííîì
îáú¸ìå êîðåãèðóåò ñîöèàëüíûå, ïîëèòè÷åñêèå ïðîöåññû, ïðîèñõîäÿùèå â
îáùåñòâå, â òîì ÷èñëå è ïîâåäåíèå ñóáúåêòîâ ïðàâîòâîð÷åñòâà.

Õîòÿ ñîöèàëüíûå, ïîëèòè÷åñêèå ïðîöåññû, ñóùåñòâóþùèå â îáùåñòâå,
è îñóùåñòâëåíèå êîíñòèòóöèîííîãî ïðàâîñóäèÿ âçàèìîñâÿçàíû, íî
âñåãäà íàäî èìåòü â âèäó, ÷òî åñëè ñîöèàëüíàÿ, ïîëèòè÷åñêàÿ ðåàëü-
íîñòü ïðåñòóïàåò ãðàíè, î÷åð÷åííûå êîíñòèòóöèåé, ýòî ñòàíîâèòñÿ
îïàñíûì è ÷ðåâàòî íåïðåäñêàçóåìûìè ïîñëåäñòâèÿìè.
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SUMMARY

In the article, an aspect of the relations between legal principles and socio-
political reality, i.e. implementation of decisions of the Constitutional
Court in the Republic of Lithuania, is analysed, as the problems which
occur in the area of implementation of decisions of the institution of con-
stitutional justice clearly reflect the relation between requirements of law
and the socio-political reality.

With reference to the jurisprudence of the Constitutional Court of the
Republic of Lithuania, the author investigates what the legal effects are
brought about by the decisions of this Court whereby laws and other legal
acts are recognised as being in conflict with the Constitution, and how
these decisions operate with regard to time. In the article, it is stated that
the power of decisions of the Constitutional Court is prospective.

The author also examines the cases in the practice of the Constitutional
Court when the Court postponed the official publishing of its decisions
and, alongside, their entry into effect, so that the legislator might have
time to amend respectively the legal regulation which is in conflict with
the Constitution. In the article one also reveals the doctrine formulated by
the Constitutional Court regarding the significance of the concept of pro-
visions of the Constitution and other arguments, which are set forth in the
decisions of the Constitutional Court and, on the basis of which, legal acts
are recognised to be in conflict (or not in conflict) with the Constitution.
One also examines how the entities of law making implement decisions of
the Constitutional Court in reality and what problems occur in this area.
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ÍÅÊÎÒÎÐÛÅ ÏÐÎÁËÅÌÛ ÇÀÙÈÒÛ ÏÐÀÂ
×ÅËÎÂÅÊÀ Â ÍÅÏÐÈÇÍÀÍÍÛÕ

ÃÎÑÓÄÀÐÑÒÂÀÕ*

ÂÂËËÀÀÄÄÈÈÌÌÈÈÐÐ ÎÎÃÃÀÀÍÍÅÅÑÑßßÍÍ
çàì. Ïðåäñåäàòåëÿ 

Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ

Óâàæàåìûå êîëëåãè!

Äóìàåòñÿ, ÷òî êàæäîãî ÷åëîâåêà, çàíèìàþùåãîñÿ âîïðîñàìè êîíñòèòó-
öèîííîãî ïðàâîñóäèÿ, äîëæíà çàáîòèòü ïðîáëåìà çàùèòû ïðàâ íàñåëå-
íèÿ, íàõîäÿùåãîñÿ ïîä þðèñäèêöèåé íåïðèçíàííûõ ãîñóäàðñòâ. ß
èìåþ â âèäó çàùèòó èõ ïðàâ îò äåéñòâèé è ðåøåíèé ñâîèõ æå íàöèî-
íàëüíûõ îðãàíîâ èñïîëíèòåëüíîé è ñóäåáíîé âëàñòè.

Êàê ñâèäåòåëüñòâóåò èñòîðèÿ, ñóäüáà è ñòàòóñ íàðîäîâ, áîðþùèõñÿ çà
ñàìîîïðåäåëåíèå, ðåøàåòñÿ íåñêîðî, âîïðîñ ýòîò ìîæåò ðàñòÿíóòüñÿ
íà äåñÿòèëåòèÿ. Îäíàêî çàùèòà ïðàâ è ñâîáîä ÷åëîâåêà - ýòî íîðìà jus
cogens, êîòîðàÿ äåéñòâóåò ïåðìàíåíòíî è íå ìîæåò ïðåêðàòèòü ñâîå
äåéñòâèå èëè áûòü ïðèîñòàíîâëåíà â îòíîøåíèè êàêîãî-ëèáî ëèöà
ëèøü ïî òîé ïðè÷èíå, ÷òî åãî ýòíîñ, âñëåäñòâèå áîðüáû çà ñâîå ñàìî-
îïðåäåëåíèå, ñ òî÷êè çðåíèÿ ìåæäóíàðîäíîãî ïðàâà, îêàçàëñÿ â íåîï-
ðåäåëåííîì ïîëèòèêî-ïðàâîâîì ñòàòóñå.

Íåçàâèñèìî îò òîãî, äåéñòâóåò ëè â ìåñòíîñòè ïðîæèâàíèÿ ëè÷íîñòè
ïóáëè÷íàÿ âëàñòü ìåæäóíàðîäíî ïðèçíàííîé ìåòðîïîëèè èëè âëàñòü,
ñôîðìèðîâàâøàÿ â ðåçóëüòàòå ñàìîîïðåäåëåíèÿ, íî åùå íåïðèçíàííî-
ãî, ãîñóäàðñòâà, äàííàÿ ëè÷íîñòü ïðîäîëæàåò íàõîäèòüñÿ ïîä çàùèòîé
ìåæäóíàðîäíîãî ïóáëè÷íîãî ïðàâà.

1. Íàãîðíî-Êàðàáàõñêàÿ Ðåñïóáëèêà, ðàâíî êàê è äðóãèå íåïðèçíàí-
íûå ãîñóäàðñòâà, ïîÿâèâøèåñÿ íà ïîñòñîâåòñêîì ïðîñòðàíñòâå, ñôîð-
ìèðîâàëàñü â ðåçóëüòàòå ðàñïàäà Ñîâåòñêîãî Ñîþçà.

Íåçàâèñèìî îò îöåíîê Àçåðáàéäæàíñêîãî ãîñóäàðñòâà èëè ïîçèöèè
Ðåñïóáëèêè Àðìåíèÿ, ñâÿçàííûõ ñ ñîçäàíèåì è ñòàòóñîì ÍÊÐ, ãðàæäà-
íå ýòîãî íîâîîáðàçîâàííîãî ãîñóäàðñòâà ôàêòè÷åñêè îáèòàþò â òîé
ãåîãðàôè÷åñêîé ñðåäå, â ïðåäåëàõ êîòîðîé äåéñòâóåò þðèñäèêöèÿ èñ-
êëþ÷èòåëüíî ýòîãî ãîñóäàðñòâà.

Ñåãîäíÿ ÍÊÐ íàäåëåíà âñåìè õàðàêòåðíûìè ÷åðòàìè ãîñóäàðñòâà: èìå-
åò àðìèþ, ïàðëàìåíò, ïðàâèòåëüñòâî è ñàìîñòîÿòåëüíî äåéñòâóþùóþ
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* Ïðåäñòàâëåí íà îñíîâå âûñòóïëåíèÿ â ïðåíèÿõ.



ñóäåáíóþ ñèñòåìó. Ëþáîé áåñïðèñòðàñòíûé ýêñïåðò ïîäòâåðäèò, ÷òî â
ÍÊÐ îáùåñòâåííàÿ è ãîñóäàðñòâåííàÿ æèçíü îðãàíèçîâàíà íå ìåíåå
ýôôåêòèâíî, ÷åì â Àçåðáàéäæàíå.

2. ÍÊÐ íå ïðèçíàíà ñóáúåêòàìè ìåæäóíàðîäíîãî ïðàâà â êà÷åñòâå ïîë-
íîïðàâíîãî ÷ëåíà ìåæäóíàðîäíîãî ñîîáùåñòâà, îòíîñèòåëüíî åå áóäó-
ùåãî ñòàòóñà âåäóòñÿ ïåðåãîâîðû. Îäíàêî åå ôàêòè÷åñêàÿ íåçàâèñè-
ìîñòü â òî÷íîñòè ñîâïàäàåò ñ òåì èñòîðè÷åñêèì ïåðèîäîì, êîòîðûé ïî
âðåìåíè ñîîòâåòñòâóåò íåçàâèñèìîñòè Àçåðáàéäæàíà. 

Ãðàæäàíå ÍÊÐ îáèòàþò íå íà äðóãîé ïëàíåòå, à íà ïëàíåòå Çåìëÿ, ãäå
íå ñóùåñòâóåò íè îäíîãî êâàäðàòíîãî êèëîìåòðà, íà êîòîðûé íå ðàñ-
ïðîñòðàíÿëèñü áû Óñòàâ Îðãàíèçàöèè Îáúåäèíåííûõ Íàöèé, óíèâåð-
ñàëüíûå ìåæäóíàðîäíûå äîãîâîðû îòíîñèòåëüíî ïðàâ è îñíîâíûõ ñâî-
áîä ÷åëîâåêà. Ñëåäîâàòåëüíî, íåçàâèñèìî îò ñòàòóñà òîé òåððèòîðèè,
êîòîðàÿ ÿâëÿåòñÿ ïîñòîÿííûì ìåñòîì ïðîæèâàíèÿ êàðàáàõöåâ, îíè íà-
õîäÿòñÿ ïîä çàùèòîé ìåæäóíàðîäíîãî ïóáëè÷íîãî ïðàâà.

Áîëåå òîãî, îáñóæäåíèå áóäóùåãî ñòàòóñà ÍÊÐ ïðîõîäèò ìåæäó Àðìå-
íèåé è Àçåðáàéäæàíîì, êîòîðûå ÿâëÿþòñÿ ÷ëåíàìè íå òîëüêî ÎÎÍ, íî
è ìíîãî÷èñëåííûõ ðåãèîíàëüíûõ ìåæäóíàðîäíûõ îðãàíèçàöèé, â òîì
÷èñëå è Ñîâåòà Åâðîïû.

3. Ñîãëàñåí, ÷òî õîòÿ ÍÊÐ îáëàäàåò ïî÷òè âñåìè õàðàêòåðíûìè äëÿ ãî-
ñóäàðñòâà àòðèáóòàìè, îäíàêî ÿâëÿåòñÿ “íåïðèçíàííûì ãîñóäàðñòâîì”.
Äà, ÍÊÐ íå ïðèçíàíà, îäíàêî èìååò ñâîå íàöèîíàëüíîå çàêîíîäàòåëü-
ñòâî è ñôîðìèðîâàííûå íà îñíîâå ïîñëåäíåãî, ñ ñîáëþäåíèåì äåìî-
êðàòè÷åñêèõ ïðîöåäóð çàêîíîäàòåëüíûå, èñïîëíèòåëüíûå è ñóäåáíûå
îðãàíû, êîòîðûå, â êà÷åñòâå íîñèòåëåé ïóáëè÷íîé âëàñòè, ïðèçíàíû
òàêæå ìåæäóíàðîäíûìè îðãàíèçàöèÿìè, ñ êîòîðûìè ïîääåðæèâàþò
îòíîøåíèÿ. Êñòàòè, çàêîííîñòü èçáðàíèÿ âûøåóêàçàííûõ îðãàíîâ íå
ïîñòàâëåíà ïîä ñîìíåíèå êàêîé-ëèáî ìåæäóíàðîäíîé èíñòàíöèåé.

Èñõîäÿ èç èçëîæåííîãî, íàïðàøèâàåòñÿ âîïðîñ, à êòî áîëåå ñîîòâåò-
ñòâóåò ñòàòóñó ãîñóäàðñòâà – ÍÊÐ èëè Àôãàíèñòàí, Ñîìàëè è Èðàê?

4. Â íàñòîÿùåå âðåìÿ, â ñâÿçè ñ ÷ëåíñòâîì â Ñîâåòå Åâðîïû è çàùè-
òîé ïðàâ è îñíîâíûõ ñâîáîä ÷åëîâåêà, îáåñïå÷èâàåìûõ Åâðîïåéñêîé
êîíâåíöèåé, íàñåëåíèå ÍÊÐ, ñ òî÷êè çðåíèÿ ìåæäóíàðîäíîãî ïðàâà,
îêàçàëîñü â ñèòóàöèè, êîòîðàÿ â þðèäè÷åñêîì àñïåêòå ÿâëÿåòñÿ íîí-
ñåíñîì è íèêîèì îáðàçîì íå óìåùàåòñÿ â ðàìêè èõ çäðàâîìûñëèÿ. Àð-
ìåíèÿ è Àçåðáàéäæàí, èìåþùèå îïðåäåëåííûå ïðèòÿçàíèÿ è âåäóùèå
ïåðåãîâîðû îòíîñèòåëüíî áóäóùåãî ñòàòóñà ÍÊÐ, ÿâëÿþòñÿ ÷ëåíàìè
Ñîâåòà Åâðîïû è ïðèñîåäèíèëèñü ê óêàçàííîé Êîíâåíöèè, è èìåííî
â ýòîé ñâÿçè íåëüçÿ íå óêàçàòü íà íåëîãè÷íîñòü òîãî îáñòîÿòåëüñòâà,
÷òî ÍÊÐ êàê áû îñòàëàñü âíå çàùèòû ýòîé âàæíåéøåé ìåæäóíàðîäíîé
îðãàíèçàöèè è Êîíâåíöèè, ëåæàùåé â îñíîâå åå äåÿòåëüíîñòè.
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5. Êîãäà çàðóáåæíûå ãîñóäàðñòâà íå æåëàþò ïðèçíàâàòü è èìåòü äåëî
ñ ÍÊÐ, êàê ñ íåïðèçíàííûì ãîñóäàðñòâîì, òî, èñõîäÿ èç ñóùåñòâóþùèõ
ñåãîäíÿ ìåæäóíàðîäíûõ ïîëèòè÷åñêèõ ðåàëèé, ýòîìó ìîæíî íàéòè
îáúÿñíåíèå. Îäíàêî ñîâåðøåííî íå ïîääàåòñÿ îáúÿñíåíèþ, êîãäà òàêàÿ
àâòîðèòåòíàÿ ìåæäóíàðîäíàÿ îðãàíèçàöèÿ, êàê Ñîâåò Åâðîïû è âõîäÿ-
ùèé â åãî êîíâåíöèîíàëüíóþ ñèñòåìó Ìåæäóíàðîäíûé ñóä íå ïðèçíà-
þò, ÷òî ýòà ñòðóêòóðà äîëæíà ãàðàíòèðîâàòü çàùèòó ïðàâ è ñâîáîä ãðà-
æäàí ÍÊÐ è ïðèíèìàòü æàëîáû, ïðåäñòàâëÿåìûå íàñåëåíèåì ÍÊÐ.

6. Ñîçäàëàñü íåêàÿ àáñóðäíàÿ ñèòóàöèÿ. Íàñåëåíèå ÍÊÐ, ïûòàþùååñÿ
ïóòåì ñàìîîïðåäåëåíèÿ óëó÷øèòü ñâîþ æèçíü, ðàçâèâàòüñÿ â ñâîáîäíûõ
è ñïðàâåäëèâûõ óñëîâèÿõ, äî îêîí÷àòåëüíîãî ðàçðåøåíèÿ âîïðîñîâ, ñâÿ-
çàííûõ ñî ñâîåé áîðüáîé, íå äîëæíî ïîëüçîâàòüñÿ çàùèòîé, ïðåäóñìîò-
ðåííîé Åâðîïåéñêîé êîíâåíöèåé î çàùèòå ïðàâ è ñâîáîä ÷åëîâåêà, êî-
òîðîé, êñòàòè, ïîëüçóþòñÿ áåçî âñÿêèõ ïðåïÿòñòâèé ãðàæäàíå Àðìåíèè
è Àçåðáàéäæàíà, âåäóùèõ ïåðåãîâîðû îòíîñèòåëüíî ñòàòóñà ÍÊÐ.

ß ìîãó ïðèâåñòè äàæå êîíêðåòíûé ïðèìåð. Æèòåëü ÍÊÐ À. Ã., êîòî-
ðûé ïðåäñòàâèë æàëîáó â Ñòðàñáóðãñêèé ñóä, 07.06.05 ã. ïîëó÷èë îò-
âåò ñëåäóþùåãî ñîäåðæàíèÿ: “Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà
ìîæåò ðàññìàòðèâàòü òîëüêî òå æàëîáû, êîòîðûå íàïðàâëåíû ïðîòèâ
ãîñóäàðñòâ, ðàòèôèöèðîâàâøèõ Åâðîïåéñêóþ êîíâåíöèþ ïî ïðàâàì
÷åëîâåêà. Íàãîðíûé Êàðàáàõ òàêîâûì íå ÿâëÿåòñÿ. Èìåííî ïî ýòîé
ïðè÷èíå, ïðîøó ðàçúÿñíèòü, ïðîòèâ êàêîãî ãîñóäàðñòâà, ðàòèôèöèðî-
âàâøåãî Êîíâåíöèþ, íàïðàâëåíî Âàøå çàÿâëåíèå (ïðèëàãàþ ñïèñîê
ýòèõ ñòðàí). Â ïðîòèâíîì ñëó÷àå, Ñóä íå ñìîæåò ðàññìîòðåòü Âàøå çà-
ÿâëåíèå”.

Àâòîð æàëîáû, êîòîðûé âûðàæàë íåäîâîëüñòâî âûíåñåííûìè ñóäàìè
ÍÊÐ ðåøåíèÿìè â îòíîøåíèè åãî ñûíà, ñ÷èòàåò, ÷òî ïî äàííîìó äåëó
íàðóøåíî ïðàâî ñïðàâåäëèâîãî ñóäåáíîãî ðàçáèðàòåëüñòâà, ïðåäóñìîò-
ðåííîå 6-é ñòàòüåé Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ è îñíîâíûõ ñâî-
áîäàõ ÷åëîâåêà.

Èç ìàòåðèàëîâ äåëà ÿâñòâóåò, ÷òî ñóäû ÍÊÐ íè çàêîíîäàòåëüíî, íè
ôàêòè÷åñêè íè èìåþò íèêàêîé ñâÿçè ñ ñóäåáíûìè ñèñòåìàìè Àðìå-
íèè è Àçåðáàéäæàíà.

Íå ñåêðåò, ÷òî ÍÊÐ íàõîäèòñÿ â äîâîëüíî òåñíûõ ýêîíîìè÷åñêèõ è ñî-
öèàëüíûõ ñâÿçÿõ ñ Àðìåíèåé, îäíàêî îáùåèçâåñòíî, ÷òî èìåííî â ñó-
äàõ ÍÊÐ íà÷èíàåòñÿ è â Âåðõîâíîì ñóäå ÍÊÐ çàêàí÷èâàåòñÿ ðàññìîò-
ðåíèå ëþáîãî óãîëîâíîãî èëè ãðàæäàíñêîãî äåëà. Êðîìå òîãî, íàì êà-
æåòñÿ, ÷òî, ñ òî÷êè çðåíèÿ ìåæäóíàðîäíîãî ïðàâà, áûëî áû îäíîçíà÷-
íî íåïðèåìëåìî, åñëè áû ñóäåáíûå îðãàíû ÐÀ ðàñïðîñòðàíèëè áû
ñâîþ þðèñäèêöèþ òàêæå íà òåððèòîðèþ è íàñåëåíèå ÍÊÐ. Â ïîäîá-
íûõ óñëîâèÿõ íåëîãè÷íî è áåçîñíîâàòåëüíî òðåáîâàòü îò êàðàáàõöåâ,
÷òîáû îíè ïîñëå ðåøåíèÿ Âåðõîâíîãî Ñóäà ÍÊÐ ïðåäñòàâëÿëè áû æà-
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ëîáó ïî èõ äåëó âûñøåìó ñóäåáíîìó îðãàíó êàêîé-ëèáî äðóãîé ñòðà-
íû, êàêîâûì ÿâëÿåòñÿ Êàññàöèîííûé Ñóä ÐÀ.

Â îòíîøåíèè Àçåðáàéäæàíà ìîæíî ñêàçàòü ñëåäóþùåå.

Â 2003 ã. Âåðõîâíûì Ñóäîì ÍÊÐ áûëî ðàññìîòðåíî 4 óãîëîâíûõ äåëà,
30 ãðàæäàíñêèõ äåë, â 2004 ã. - 8 óãîëîâíûõ äåë, 37 ãðàæäàíñêèõ äåë,
íà íîÿáðü 2005 ã. - 5 óãîëîâíûõ äåë, 22 ãðàæäàíñêèõ äåëà. Â îáùåé
ñëîæíîñòè, òîëüêî â òå÷åíèå ïîñëåäíèõ òðåõ ëåò ðàññìîòðåíî 106 äåë.

Ïðè íàëè÷èè ïîäîáíîãî êîëè÷åñòâà äåë òðåáîâàòü, ÷òîáû ïî íèì çàèí-
òåðåñîâàííûå ñòîðîíû åçäèëè áû â Áàêó è ïðèíîñèëè áû ñâîè æàëîáû
íà ðåøåíèÿ Âåðõîâíîãî Ñóäà ÍÊÐ â íàõîäÿùèåñÿ òàì âûñøèå ñóäåá-
íûå èíñòàíöèè, ìÿãêî ãîâîðÿ, íå óìåùàåòñÿ â ðàìêàõ çäðàâîìûñëèÿ.

7. Àçåðáàéäæàí íå òîëüêî íå èìååò íèêàêèõ ïðàâîâûõ èëè ôàêòè÷å-
ñêèõ îòíîøåíèé ñ ÍÊÐ, íî è âî âðåìÿ ïðèñîåäèíåíèÿ 15 àïðåëÿ 2002
ã. ê Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ è îñíîâíûõ ñâîáîäàõ ÷åëîâåêà â
ñäàííîé íà õðàíåíèå ðàòèôèêàöèîííîé ãðàìîòå î÷åíü ÷åòêî óêàçàë,
÷òî Àçåðáàéäæàíñêàÿ Ðåñïóáëèêà çàÿâëÿåò, ÷òî íå ìîæåò ãàðàíòèðî-
âàòü ïðèìåíåíèå ïîëîæåíèé Êîíâåíöèè 1950 ã. íà òåððèòîðèÿõ, çàíÿ-
òûõ ÐÀ.

À Àðìåíèÿ, êîãäà â ìàðòå 2002 ã. ïðèñîåäèíèëàñü ê óêàçàííîé Êîíâåí-
öèè, êàêèì-ëèáî îáðàçîì íå óêàçàëà, ÷òî îíà ïîëîæåíèÿ Êîíâåíöèè
ðàñïðîñòðàíèò è íà ÍÊÐ. Íàì êàæåòñÿ, ÷òî òàêîé ïîäõîä Àðìåíèè
ïîëíîñòüþ âûòåêàåò èç ïðèíöèïîâ ìåæäóíàðîäíîãî ïðàâà.

8. Òàêèì îáðàçîì, ïîëó÷àåòñÿ, ÷òî, ñ îäíîé ñòîðîíû, æèòåëè ÍÊÐ íà-
õîäÿòñÿ â òàêîé ãåîãðàôè÷åñêîé ñðåäå, êîòîðàÿ, ïî ñóòè, ïîêðûâàåòñÿ
þðèñäèêöèåé Åâðîïåéñêîé êîíâåíöèè î ïðàâàõ è îñíîâíûõ ñâîáîäàõ
÷åëîâåêà, îäíàêî, ñ äðóãîé ñòîðîíû, Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëî-
âåêà îòêàçûâàåòñÿ ïðèíèìàòü æàëîáû îò ãðàæäàí ÍÊÐ.

Ïî íàøåìó ìíåíèþ, ïîäîáíûé ïîäõîä íå ñïðàâåäëèâ. Ïîëó÷àåòñÿ, ÷òî
ãðàæäàíå ÍÊÐ, êîòîðûå ïûòàþòñÿ äîâåñòè äî ëîãè÷åñêîãî êîíöà áîðüáó
çà ñâîå ñàìîîïðåäåëåíèå âî èìÿ áîëåå ñâîáîäíîé è äåìîêðàòè÷íîé æèç-
íè, âûíóæäåíû äëèòåëüíîå âðåìÿ áûòü ëèøåííûìè çàùèòû, ïðåäóñìîò-
ðåííîé íîðìàìè ìåæäóíàðîäíîãî ïðàâà, â òîì ÷èñëå, è Êîíâåíöèåé î
ïðàâàõ è îñíîâíûõ ñâîáîäàõ ÷åëîâåêà è äîïîëíÿþùèìè åå ïðîòîêîëàìè.

Ïî ýòîìó ïîâîäó óìåñòíî âñïîìíèòü ñîäåðæàíèå ñòàòüè 2 Âñåîáùåé
äåêëàðàöèè ïðàâ ÷åëîâåêà îò 1948 ãîäà, â êîòîðîé ñêàçàíî, ÷òî êàæäûé
äîëæåí îáëàäàòü âñåìè ïðàâàìè è ñâîáîäàìè, ïðîâîçãëàøåííûìè íà-
ñòîÿùåé Äåêëàðàöèåé, áåç êàêîãî áû òî íè áûëî ðàçëè÷èÿ.

Êîíêðåòèçèðóÿ ñîäåðæàíèå ýòîãî ïîëîæåíèÿ, âî âòîðîì ïóíêòå ýòîé
ñòàòüè ïîä÷åðêèâàåòñÿ, ÷òî “íå äîëæíî ïðîâîäèòüñÿ íèêàêîãî ðàçëè÷èÿ
íà îñíîâå ïîëèòè÷åñêîãî, ïðàâîâîãî èëè ìåæäóíàðîäíîãî ñòàòóñà ñòðà-
íû èëè òåððèòîðèè, ê êîòîðîé ÷åëîâåê ïðèíàäëåæèò, íåçàâèñèìî îò òî- 217
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ãî, ÿâëÿåòñÿ ëè ýòà òåððèòîðèÿ íåçàâèñèìîé, ïîäîïå÷íîé, íåñàìîóïðàâ-
ëÿåìîé èëè êàê-íèáóäü èíà÷å îãðàíè÷åííîé â ñâîåì ñóâåðåíèòåòå”. 

Íàì êàæåòñÿ, ñîîòâåòñòâóþùèå ñòðóêòóðû Ñîâåòà Åâðîïû äîëæíû êà-
êèì-ëèáî îáðàçîì îáðàòèòüñÿ ê âîïðîñó î çàùèòå ïðàâ è îñíîâíûõ
ñâîáîä ÷åëîâåêà â íåïðèçíàííûõ ãîñóäàðñòâàõ.

Íåëüçÿ ïîëíîñòüþ íå ñîãëàñèòüñÿ ñ íûíåøíèì Ïðåäñåäàòåëåì Åâðî-
ïåéñêîãî ñóäà ãîñïîäèíîì Âàëüäõàáåðîì, êîãäà îí 28-ãî íîÿáðÿ 1996 ã.
â èäåíòè÷íîì ìíåíèè, ïðåäñòàâëåííîì â ðåøåíèè ïî äåëó Ëóèçèäó
ïðîòèâ Òóðöèè, ãîâîðÿ î íàðóøàåìûõ ïðàâàõ íàðîäîâ, îòìåòèë ñëå-
äóþùåå: “... ïðàâî ñàìîîïðåäåëåíèÿ ÿâëÿåòñÿ ñðåäñòâîì, êîòîðîå ìî-
æåò áûòü èñïîëüçîâàíî äëÿ ïîäòâåðæäåíèÿ ìåæäóíàðîäíûõ ïàðàìåò-
ðîâ ïðàâ ÷åëîâåêà è äåìîêðàòèè”. Ê óêàçàííîìó ìíåíèþ ïðèñîåäè-
íèëñÿ òàêæå äðóãîé ÷ëåí Ñóäà - ãîñïîäèí Ðèñäàëü.

9. Ïîíÿòíî, ÷òî ðàññìàòðèâàåìûé âîïðîñ íàõîäèòñÿ íà ñòûêå ïðàâà è
ïîëèòèêè, è â ñèëó ýòîãî Åâðîïåéñêîìó ñóäó òðóäíî ïðèíÿòü ðàäèêàëü-
íîå ðåøåíèå. Îäíàêî, êàê ñâèäåòåëüñòâóåò ïðàêòèêà Ñóäà, îí âñåãäà  â
ñëîæíûõ ñèòóàöèÿõ íàõîäèë ðàçóìíûå ðåøåíèÿ, ñîõðàíÿÿ ïðèîðèòåò
óâàæåíèÿ ïðàâ ÷åëîâåêà.

10. Íàì êàæåòñÿ, ìåæäóíàðîäíûå îðãàíèçàöèè è ìåæäóíàðîäíûå ñóäû
â îòíîøåíèè íåïðèçíàííûõ ãîñóäàðñòâ äîëæíû ñôîðìèðîâàòü ñëå-
äóþùóþ ïîçèöèþ: íåïðèçíàííîå ãîñóäàðñòâî íå ÿâëÿåòñÿ ÷ëåíîì ìå-
æäóíàðîäíîãî ñîîáùåñòâà ïðèçíàííûõ ãîñóäàðñòâ, îäíàêî åãî çàêîíî-
äàòåëüíûå, èñïîëíèòåëüíûå è ñóäåáíûå îðãàíû, êàê èíñòèòóòû, ðàñïî-
ðÿæàþùèåñÿ ñóäüáîé íàðîäîíàñåëåíèÿ äàííîé ñòðàíû, îòâåòñòâåííû
çà íàðóøåíèå çàùèùàåìûõ ìåæäóíàðîäíûìè êîíâåíöèîíàëüíûìè
íîðìàìè ïðàâ ëèö, íàõîäÿùèõñÿ ïîä èõ þðèñäèêöèåé. Â ñëó÷àå ïîäîá-
íîãî íàðóøåíèÿ, ìåæäóíàðîäíûå îðãàíèçàöèè, à òàêæå Åâðîïåéñêèé
ñóä ïî ïðàâàì ÷åëîâåêà, ðàññìàòðèâàþò íåïðèçíàííîå ãîñóäàðñòâî â
êà÷åñòâå ñóáúåêòà, íåñóùåãî îòâåòñòâåííîñòü, ïðåäóñìîòðåííóþ íîð-
ìàìè ìåæäóíàðîäíîãî ïðàâà. 

SUMMARY

Each person who has to do with the issues of the constitutional justice
must think over the protection of the rights of people living under the
jurisdiction of unrecognized states from the decisions and illegal actions of
their national and judicial bodies.  As the history witnesses, the question
of destiny and status of the nations which fight for their sovereignty, is not
solved quickly; it may last for decades. But the protection of rights and
freedoms of people is jus cogens norm, which acts continuously and can
not be stopped or cancelled only because of the fight for sovereignty; its
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ethos has appeared from the point of international law in a vague legal-
political status. The subjects of international law do not recognize the
Nagorny Karabagh as the authorized member of the international family of
states. Negotiations are carried on for distinguishing its further status. But
its de facto independence has the same historical timeframe as the dura-
tion of the independence of Azerbaijan.

Though, NKR is not recognized but it has its national jurisdiction, on the
basis of which, judicial, executive and legislative bodies are formed which
are recognized by the international organizations as the carriers of public
power, and the latters deal with them. A question rises: NKR looks more
like a statehood than Afghanistan, Somali or Iraq. At the moment, from the
point of international law, the population of NKR has appeared in such a
situation, which appears to be nonsense from the judicial point and cannot
be considered as sane. Armenia and Azerbaijan, which have concrete ambi-
tions and negotiate on the future status of NKR, are the members of the
EC. They have conceded the above mentioned Convention, but it may
sound illogical that as if NKR is left out of the protection of the most
important international organization and Convention.

It is quite understandable that the issue of protection of the human rights
of internationally unrecognized Nagorni Karabakh is at the boarder of the
law and politics, and it is difficult for the European Court to adopt a rad-
ical decision.

But as the practice of the International Court states, the latter has always
managed to find a logical solution for the complicated situations consider-
ing the priority îf respect of the human rights.

The author states that the international organizations and courts must form
the following position towards the unrecognized states: the unrecognized
state is not the member of the international family of the recognized states
but its legislative, executive and juridical bodies and the institutions man-
aging the destiny of the nation, are responsible for violation of the rights
protected by the norms of international conventions. In the case of such
violations, the international institutions, as well as the European Court of
Human Rights, consider the unrecognized state as the subject of carrying
the responsibility provided by the norms of the international law.
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ÞÐÈÄÈ×ÅÑÊÈÅ ÏÐÈÍÖÈÏÛ È
ÏÎËÈÒÈ×ÅÑÊÈÅ ÐÅÀËÈÈ Â

ÎÑÓÙÅÑÒÂËÅÍÈÈ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ
ÊÎÍÒÐÎËß Â ÐÅÑÏÓÁËÈÊÅ ÁÎËÃÀÐÈß

ÌÌÀÀÐÐÃÃÀÀÐÐÈÈÒÒÀÀ ÇÇËËÀÀÒÒÀÀÐÐÅÅÂÂÀÀ 
ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áîëãàðèÿ

Óâàæàåìûé ãîñïîäèí Ïðåäñåäàòåëü! Óâàæàåìûå ãîñïîäà êîíñòèòóöè-
îííûå ñóäüè! Äàìû è ãîñïîäà!

Â êà÷åñòâå ïðåäñòàâèòåëÿ Êîíñòèòóöèîííîãî ñóäà Ðåñïóáëèêè Áîëãà-
ðèÿ ïîçâîëüòå ïåðåäàòü ñåðäå÷íûå ïîçäðàâëåíèÿ êàê îò èìåíè ìîèõ
áîëãàðñêèõ êîëëåã, òàê è îò ñåáÿ ëè÷íî êîíñòèòóöèîííûì ñóäüÿì Ðåñ-
ïóáëèêè Àðìåíèÿ â ñâÿçè ñ þáèëååì èõ Êîíñòèòóöèîííîãî Ñóäà.
Îõðàíÿòü Êîíñòèòóöèþ - ýòî ÷åñòü è îòâåòñòâåííîñòü, ïîðó÷åíèå ëþ-
äÿì ñî çíàíèÿìè è ìîðàëüþ. Áóäüòå â ïîñëåäóþùèå ãîäû, óâàæàåìûå
êîëëåãè, áëþñòèòåëÿìè êîíñòèòóöèîííûõ ïðèíöèïîâ, çàùèòíèêàìè
ïðàâ ÷åëîâåêà, ñòîðîííèêàìè óòâåðæäåíèÿ äåìîêðàòè÷åñêèõ öåííî-
ñòåé â âàøåì îáùåñòâå.

Îáúÿâëåííàÿ îðãàíèçàòîðàìè òåìà, ïî ìîåìó ìíåíèþ, ïðîâîöèðóåò ðàç-
ìûøëåíèÿ â äâóõ íàïðàâëåíèÿõ: âî-ïåðâûõ, â êàêîé ñòåïåíè ïîëèòèêè
èñïîëüçóþò ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà äëÿ îñóùåñòâëåíèÿ ñîáñò-
âåííûõ ïîëèòè÷åñêèõ öåëåé, è, âî-âòîðûõ, â êàêîé ñòåïåíè ïîëèòèêè
ó÷èòûâàþò ðåøåíèÿ êîíñòèòóöèîííûõ ñóäîâ, à òàêæå èõ èñïîëíÿþò.

Âòîðîé àñïåêò òåìû, óêàçàííûé ìíîþ, ðàññìàòðèâàòü íå ñîáèðàþñü. Â
òå÷åíèå óæå ÷åòûðíàäöàòèëåòíåé ïðàêòèêè Êîíñòèòóöèîííîãî Ñóäà
Ðåñïóáëèêè Áîëãàðèÿ ïî÷òè íåèçâåñòíû ñëó÷àè íåâûïîëíåíèÿ åãî ðå-
øåíèé ñî ñòîðîíû ïóáëè÷íîé âëàñòè. Ðåàêöèÿ ðàçëè÷íûõ ãîñóäàðñò-
âåííûõ îðãàíîâ íà ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà èíîãäà íå ÿâëÿ-
åòñÿ ïîëîæèòåëüíîé, îäíàêî åãî âûïîëíåíèþ ìîæíî ïðåïÿòñòâîâàòü
òîëüêî âðåìåííî.

Ïðåäìåòîì îáñóæäåíèÿ ñ òî÷êè çðåíèÿ ïðàêòèêè Êîíñòèòóöèîííîãî
Ñóäà Ðåñïóáëèêè Áîëãàðèÿ áóäåò âëèÿíèå ïîëèòè÷åñêîé âëàñòè íà ðå-
øåíèÿ Êîíñòèòóöèîííîãî Ñóäà è, íàîáîðîò, âëèÿíèå ðåøåíèé Êîíñòè-
òóöèîííîãî Ñóäà íà ïîëèòè÷åñêèå ïðîöåññû.

1. Ñïîð îòíîñèòåëüíî âîçäåéñòâèÿ ïîëèòè÷åñêîé îáñòàíîâêè  íà ðåøå-
íèÿ  Êîíñòèòóöèîííîãî Ñóäà ñóùåñòâóåò äàâíî.  Íåêîòîðûå ñ÷èòàþò,
÷òî ïîñðåäñòâîì êîíñòèòóöèîííîãî ïðàâîñóäèÿ ïîëèòè÷åñêèå êîí-
ôëèêòû ðåøàþòñÿ þðèäè÷åñêèìè ñðåäñòâàìè. Íå ðàçäåëÿþ òàêîãî âû-
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âîäà, ñôîðìóëèðîâàííîãî ìíîãî ëåò íàçàä è ÷àñòî ïðèìåíÿåìîãî ïðè
îáñóæäåíèè ýòîé òåìû. Êîíñòèòóöèîííûé Ñóä íå äîëæåí áûòü ó÷àñò-
íèêîì ïîëèòè÷åñêîãî ïðîöåññà. Âåðíî, ÷òî î÷åíü ÷àñòî ðåøåíèÿ  Êîí-
ñòèòóöèîííîãî Ñóäà èìåþò ïîëèòè÷åñêèå  ïîñëåäñòâèÿ, êîòîðûå, îäíà-
êî, ÿâëÿþòñÿ íå ñàìîöåëüþ, à ñëåäñòâèåì ðåøåíèÿ þðèäè÷åñêîòî êà-
çóñà. Âåäü þðèäè÷åñêèé êàçóñ âñåãäà þðèäè÷åñêèé, íåçàâèñèìî îò
ïðè÷èí åãî âîçíèêíîâåíèÿ.

2. Î÷åâèäíî, ñèòóàöèè,  â  êîòîðûõ êîíñòèòóöèîííî-ïðàâîâûå ìîìåí-
òû ïåðåïëåòàþòñÿ ñ ïîëèòè÷åñêèìè, èìåþòñÿ â ëþáîì Êîíñòèòóöèîí-
íîì Ñóäå.

Ïîëå äëÿ äèñêóññèè â Áîëãàðèè îïðåäåëÿåò îäíî èç ïîëíîìî÷èé Êîí-
ñòèòóöèîííîãî Ñóäà â ñîîòâåòñòâèè ñ ñóùåñòâóþùåé êîíñòèòóöèîí-
íîé ìîäåëüþ - ñàìîñòîÿòåëüíîå, â îáÿçàòåëüíîì ïîðÿäêå, àáñòðàêòíîå
òîëêîâàíèå Êîíñòèòóöèè ïî òðåáîâàíèþ ïîëíîìî÷íîãî ñóáúåêòà. Öåëü
òàêîãî ïîëíîìî÷èÿ:  âî-ïåðâûõ, ïîñðåäñòâîì òîëêîâàíèÿ ïîñòðîèòü ÿñ-
íóþ è íåïðîòèâîðå÷èâóþ ñèñòåìó êîíñòèòóöèîííûõ íîðì è, âî-âòî-
ðûõ, ïîñðåäñòâîì óÿñíåíèÿ òî÷íîãî ñìûñëà êîíêðåòíîé êîíñòèòóöè-
îííîé íîðìû ïðåäóïðåäèòü ñîçäàíèå çàêîíà, åé íå ñîîòâåòñòâóþùåãî.

Â ïîñëåäíèå ãîäû, â ñâÿçè ñ âñòóïëåíèåì Ðåñïóáëèêè Áîëãàðèÿ â 
ÍÀÒÎ è ïðåäñòîÿùåãî ïðèñîåäèíåíèÿ ê Åâðîïåéñêîìó ñîþçó, ïîëèòè-
êè â Áîëãàðèè ïûòàþòñÿ èñïîëüçîâàòü, â òîé èëè èíîé ñòåïåíè, ïîëíî-
ìî÷èÿ Êîíñòèòóöèîííîãî Ñóäà ïî îáÿçàòåëüíîìó òîëêîâàíèþ Êîíñòè-
òóöèè äëÿ ñâîèõ ïîëèòè÷åñêèõ öåëåé. Òàê, íàðÿäó ñ ðåàëüíîé ïîòðåá-
íîñòüþ îòâåòèòü íà âîïðîñ, ìîæåò ëè îáû÷íîå èëè Âåëèêîå Íàðîäíîå
Ñîáðàíèå èçìåíèòü îòäåëüíûå òåêñòû Êîíñòèòóöèè â ñâÿçè ñ ïðîöåñ-
ñîì ïðèñîåäèíåíèÿ Ðåñïóáëèêè Áîëãàðèÿ ê åâðîàòëàíòè÷åñêèì è åâðî-
ïåéñêèì ñòðóêòóðàì, íåêîòîðûå äåëà ñïðîâîöèðîâàíû æåëàíèåì îïðå-
äåëåííûõ ïîëèòè÷åñêèõ ëè÷íîñòåé ñîçäàòü ñåáå èìèäæ èëè ïðîäåìîí-
ñòðèðîâàòü ïîëèòè÷åñêîå çíà÷åíèå ïðåäëîæåíèé îòäåëüíûõ ïîëèòè÷å-
ñêèõ ïàðòèé ïî èçìåíåíèþ Êîíñòèòóöèè1.

Äàëåå ïîñòàðàþñü ïðèâåñòè ïðèìåðû ñ òî÷êè çðåíèÿ áëèçîñòè âëèÿíèÿ.

2.1.Òàê, íàïðèìåð, â Ðåøåíèè ¹ 3/2004 ãîäà Êîíñòèòóöèîííûé Ñóä îò-
âåòèë íà âîïðîñ Ïðåçèäåíòà î âîçìîæíûõ èçìåíåíèÿõ Êîíñòèòóöèè
ïî ñëåäóþùèì âîïðîñàì: ñíÿòèå çàïðåòà íà ïðèîáðåòåíèå ñîáñòâåííî-
ñòè íà çåìëþ èíîñòðàííûìè ãðàæäàíàìè, âêëþ÷åíèå ðàñïîðÿæåíèé î
åâðîïåéñêîì ãðàæäàíñòâå, äåëåãèðîâàíèå áîëãàðñêèì ãîñóäàðñòâåííûì
îðãàíàì ïðåäñòàâèòåëüíûõ ôóíêöèé â îðãàíàõ Åâðîïåéñêîãî ñîþçà è
âîçìîæíîñòü ïðåäâàðèòåëüíîãî êîíòðîëÿ ñîñòîðîíû Íàðîäíîãî Ñîáðà-
íèÿ ïðè èçãîòîâëåíèè àêòîâ Ñîäðóæåñòâà, âîñïðèÿòèå åâðîïåéñêîãî
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1  Äëÿ ïîÿñíåíèÿ: Êîíñòèòóöèÿ Áîëãàðèè îòíîñèòñÿ ê òèïó „æåñòêèõ”, è âîïðîñû â
ñâÿçè ñ èçìåíåíèåì óñòðîéñòâà è óïðàâëåíèÿ ãîñóäàðñòâîì ìîãóò ïîëó÷èòü ðåøå-
íèå òîëüêî â Âåëèêîì Íàðîäíîì Ñîáðàíèè, ñîñòîÿùåì èç 400, à íå 240 äåïóòàòîâ.



ïðèêàçà îá àðåñòå. Áîëüøàÿ ÷àñòü çàäàííûõ âîïðîñîâ íå èìåþò ñâÿçè
ñ ôîðìîé ãîñóäàðñòâåííîãî óñòðîéñòâà è ãîñóäàðñòâåííîãî óïðàâëåíèÿ
è íå íóæäàþòñÿ â òîëêîâàíèè ïî ñïîñîáó èçìåíåíèÿ Êîíñòèòóöèè. Îä-
íàêî Êîíñòèòóöèîííûé Ñóä, âìåñòî îòêëîíåíèÿ çàïðîñà  êàê  íåäîïóñ-
òèìîãî,  äàë íà âñå âîïðîñû ïîëîæèòåëüíûå îòâåòû â ñìûñëå, ÷òî íåò
íåîáõîäèìîñòè â ñîçûâå Âåëèêîãî Íàðîäíîãî Ñîáðàíèÿ äëÿ îñóùåñòâ-
ëåíèÿ èçìåíåíèé Êîíñòèòóöèè, óêàçàííûõ Ïðåçèäåíòîì. È ýòî ðåøå-
íèå áüëî îáóñëîâëåíî æåëàíèåì ñóäà íå çàìåäëÿòü èëè ïðåïÿòñòâîâàòü
íàøåé ñòðàíå èñïîëíèòü âàæíûå  ýòàïû ïî ïóòè â Åâðîïåéñêèé ñîþç
(â òàêîì ïëàíå âîçìîæíî ïîëó÷èòü óïðåêè).

2.2. Åùå ðàç ñ íå ñîâñåì ÷èñòî þðèäè÷åñêèìè ìîòèâàìè â Êîíñòèòó-
öèîííûé Ñóä îáðàòèëñÿ Ïëåíóì Âåðõîâíîãî êàññàöèîííîãî ñóäà ñ
ïðîñüáîé îòâåòèòü íà ïÿòü âîïðîñîâ â ñâÿçè ñ èçìåíåíèåì ñòðóêòóðû
ñóäåáíîé ñèñòåìû - íåîòìåíèìîå òðåáîâàíèå ñ çàäàíèåì áîëãàðñêèì
çàêîíîäàòåëÿì â äîêëàäàõ åâðîïåéñêèõ êîìèññàðîâ. Â ðåøåíèè 
¹ 8/2005 ãîäà Êîíñòèòóöèîííûé Ñóä ïîñ÷èòàë, ÷òî, îñóùåñòâëÿÿ ñâîå
ïîëíîìî÷èå àáñòðàêòíîãî òîëêîâàíèÿ Êîíñòèòóöèè, Ñóä „íå âñåãäà
îáÿçàí äàâàòü èñ÷åðïûâàþùèå îòâåòû íà ïîñòàâëåííûå âîïðîñû ââè-
äó âîçìîæíîé ïîäìåíû ñàìîé ñóòè ðàññìàòðèâàåìîãî ïîëíîìî÷èÿ -
ñóä ïðåâðàùàåòñÿ â êîíñóëüòàòèâíûé îðãàí  èëè  âûñòóïàåò â ðîëè ïî-
çèòèâíîãî çàêîíîäàòåëÿ”.

Êîíñòèòóöèîííûé Ñóä äàë îáîáùåííûé îòâåò â ñìûñëå, ÷òî ëþáîå èç-
ìåíåíèå ñòðóêòóðû â ïðåäåëàõ ñàìîé ñóäåáíîé ñèñòåìû íå ÿâëÿåòñÿ
ñóùåñòâåííûì è åãî ìîæåò îñóùåñòâèòü îáûêíîâåííîå Íàðîäíîå Ñî-
áðàíèå. Òàêèì îáðàçîì, ñîõðàíÿÿ àâòîðèòåò êîíñòèòóöèîííîãî ïðàâî-
ñóäèÿ, êîíñòèòóöèîííûå ñóäüè îáåñïå÷èëè  ïîëèòèêàì âîçìîæíîñòü
âíåñòè èçìåíåíèÿ â  Êîíñòèòóöèþ â ðàçäåë î ñóäåáíîé âëàñòè â îïðå-
äåëåííîé ðàìêå.

2.3. Â òðåòüåì ñëó÷àå Êîíñòèòóöèîííûé Ñóä ïîìîã ñòðàíå áûñòðåå
ïðîéòè ïóòü ê áîëåå óñòîé÷èâîìó ïðåäñòîÿùåìó âîåííîìó è ïîëèòè÷å-
ñêîìó ñîòðóäíè÷åñòâó ñ äðóãèìè ãîñóäàðñòâàìè è ïîëèòè÷åñêèìè îðãà-
íèçàöèÿìè. Òàê, íàïðèìåð, â Ðåøåíèè ¹ 1/2003 ãîäà â ðåçóëüòàòå îá-
ñóæäåíèÿ ñîîòíîøåíèÿ ìåæäó äâóìÿ ðàñïîðÿæåíèÿìè Êîíñòèòóöèè ïî
ïîâîäó ðàçëè÷íûõ ïîëíîìî÷èé ïàðëàìåíòà Êîíñòèòóöèîííûé Ñóä äàë
òîëêîâàíèå, ÷òî íåò íåîáõîäèìîñòè â ðàçðåøåíèè Íàðîäíîãî Ñîáðàíèÿ
äëÿ íàïðàâëåíèÿ è ó÷àñòèÿ áîëãàðñêèõ âîîðóæåííûõ ñèë âíå ñòðàíû, à
òàêæå ïðè ïåðåõîäå è ïðåáûâàíèè èíîñòðàííûõ âîîðóæåííûõ ñèë íà
òåððèòîðèè ñòðàíû, êîãäà ýòî ñâÿçàíî ñ âûïîëíåíèåì ñîþçíè÷åñêèõ
îáÿçàòåëüñòâ ïîñëå ðàòèôèêàöèè, ïðîìóëüãàöèè è âñòóïëåíèÿ â ñèëó
äëÿ Ðåñïóáëèêè Áîëãàðèÿ ìåæäóíàðîäíîãî äîãîâîðà ïîëèòè÷åñêîãî èëè
âîåííîãî õàðàêòåðà. Ïðèíèìàåòñÿ, ÷òî âîîðóæåííûå ñèëû ïîëèòè÷å-
ñêîãî èëè âîåííîãî ñîþçà èëè ãîñóäàðñòâ-÷ëåíîâ ýòîãî ñîþçà â ñèëó ðà-
òèôèöèðîâàííîãî ìåæäóíàðîäíîãî äîãîâîðà íå ÿâëÿþòñÿ èíîñòðàííû-

222

Ì
À
Ð
ÃÀ

Ð
È

Ò
À
 Ç

Ë
À
Ò
À
Ð
Å
Â
À
.

Ê
Î

Í
Ñ
Ò
È

Ò
Ó
Ö

È
Î

Í
Í

Û
É

 Ñ
Ó
Ä
  

Ð
Å
Ñ
Ï

Ó
Á
Ë

È
Ê

È
  

Á
Î

Ë
ÃÀ

Ð
È

ß



ìè âîîðóæåííûìè ñèëàìè â ñìûñëå êîíñòèòóöèîííîãî ðàñïîðÿæåíèÿ,
òðåáóþùåãî ðàçðåøåíèÿ Íàðîäíîãî Ñîáðàíèÿ (ïàðëàìåíòà).

3. Ñëåäóåò îòìåòèòü íåìàëî ñëó÷àåâ, â êîòîðûõ ðåøåíèÿ Êîíñòèòóöè-
îííîãî Ñóäà ïðåäîïðåäåëÿþò ïîëèòè÷åñêîå áóäóùåå îòäåëüíûõ ïîëè-
òè÷åñêèõ ëè÷íîñòåé. Íà îñíîâàíèè òîëêîâàíèÿ çàëîæåííûõ êîíñòèòó-
öèîííûì çàêîíîäàòåëüñòâîì òðåáîâàíèé â ñâÿçè ñ îñóùåñòâëåíèåì
ïàññèâíîãî èçáèðàòåëüíîãî ïðàâà, äâà ðàçà (íà îñíîâàíèè Ðåøåíèÿ 
¹ 12/1996 ãîäà è Ðåøåíèÿ ¹ 3/2001 ãîäà) ñóä îòêëîíèë êàíäèäàòóðû
â ïðåçèäåíòû Ðåñïóáëèêè Áîëãàðèÿ. Â  ïåðâîì ñëó÷àå ïðè÷èíîé áûëî
îòñóòñòâèå ó êàíäèäàòà áîëãàðñêîãî ãðàæäàíñòâà ïî ðîæäåíèþ (ïî
ïðîèñõîæäåíèþ èëè ïî ìåñòîíàõîæäåíèþ) â ìîìåíò ðîæäåíèÿ2, à âî
âòîðîì -  èç-çà íåñîáëþäåíèÿ òðåáîâàíèÿ Êîíñòèòóöèè,  ÷òîáû êàíäè-
äàò â ïðåçèäåíòû â ïîñëåäíèå ïÿòü ëåò æèë â ñòðàíå.

4. Ñëåäîâàòåëüíî êîíñòèòóöèîííûé êîíòðîëü íå òîëüêî îõðàíÿåò Êîí-
ñòèòóöèþ îò àíòèêîíñòèòóöèîííûõ íîðì, çàùèùàÿ îñíîâíûå ïðàâà ÷å-
ëîâåêà è ïðèíöèïû Êîíñòèòóöèè; î÷åíü ÷àñòî ðåøåíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà îêàçûâàþò êîñâåííîå âëèÿíèå íà ïîëèòè÷åñêóþ æèçíü. Îäíà-
êî, ê òàêîìó âëèÿíèþ ó ñóäà ñòðåìëåíèÿ íåò. „Ôóíêöèÿ òîëêîâàíèÿ Êîí-
ñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áîëãàðèÿ îêàçûâàåò ïîëîæèòåëüíîå
âîçäåéñòâèå íà  äåéñòâèÿ ïóáëè÷íîé âëàñòè, âñêðûâàÿ çàëîæåííûå â
Êîíñòèòóöèè ðóêîâîäÿùèå íà÷àëà è îáùèå êðèòåðèè. Îäíàêî ýòî
êîíêðåòíî íå âêëþ÷àåò ñîçäàíèå ðóêîâîäÿùèõ íà÷àë ïîëèòè÷åñêîãî è
ìîðàëüíî-ïîëèòè÷åñêîãî õàðàêòåðà”. Âñå ýòî çàïèñàíî â Ðåøåíèè Êîí-
ñòèòóöèîííîãî Ñóäà ¹ 4 óæå â 1994 ãîäó, òàêèì îáðàçîì êîíñòèòóöèîí-
íûé êîíòðîëü ðàçãðàíè÷èâàåòñÿ îò ïîëèòè÷åñêîé äåÿòåëüíîñòè.

Âîçìîæíîå îãðàíè÷åíèå ñòåïåíè âëèÿíèÿ ïóáëè÷íîé âëàñòè - çàäà÷à,
ñ êîòîðîé äîëæåí ñïðàâèòüñÿ êàæäûé Êîíñòèòóöèîííûé ñóä.

SUMMARY

According to the author, the proposed topic provokes consideration in two
directions. First, in what degree the politician use the decisions of the
Constitutional Court for the realization of their own political ambitions, sec-
ond, in what degree the politics take into consideration and exercise the deci-
sions of the Constitutional Court. Taking into consideration that during the
fourteen year practice of the Constitutional Court of the Republic of Bulgaria
the fact of non-fulfillment of the decisions of the Court was not recorded. 
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2  Êàíäèäàò â ïðåçèäåíòû ðîäèëñÿ â ÑØÀ è àâòîìàòè÷åñêè ïîëó÷èë àìåðèêàíñêîå
ãðàæäàíñòâî, îäíàêî áîëãàðñêîå çàêîíîäàòåëüñòâî íå äîïóñêàåò äâîéíîãî ãðàæ-
äàíñòâà ê ìîìåíòó ðîæäåíèÿ.



The subject of discussion from the point of practice of the Constitutional
Court of the Republic of Bulgaria is the influence of the political powers
on the decisions of the Constitutional Court, and, the other way round, the
influence of the decisions of the Constitutional Court on the political
processes.

The author suggests the following approaches: 

1. The Constitutional Court shall not become a party of a political process.
It is true that very often the Constitutional Court’s decisions have political
consequences, which, do not end, but result the solution the legal causes.
The legal cause is always legal, despite the cause of its origin.

2. An aspect for discussion in Bulgaria defines one of the powers of the
Constitutional Court in correspondence with the existent constitutional
model, i.e. independent, obligatory, abstract interpretation of the
Constitution by the demand of plenipotentiary subject. First of all, the goal
of such power is construct a clear and non-contradicting system of the con-
stitutional norms with the help of interpretation, second, with the help of
clarification of the concrete meaning of the constitutional norm prevent
adoption of the law non-corresponding to it.

3. The author mentions a number of cases when the decision of the
Constitutional Court predetermines the political future of some politicians.
On the basis of the interpretation of requirements provided by the consti-
tutional legislation, because of the realization of the passive electoral right,
the Court has twice declined the candidacy of the president of the
Republic of Bulgaria. In the first case, it was the absence of Bulgarian cit-
izenship of the candidate, and in the second case, non-adherence to the
requirements of the Constitution; i.e. the candidate of the president must
live in the country for the last five years.

4. The constitutional control not only protects the Constitution from the
anticonstitutional norms, thus protecting the fundamental rights of a per-
son and the principles of the Constitution. Very often the decisions of the
Constitutional Court apply with implicit affect on the political life. But the
Court does not strive for such influence. 
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ÐÀÑÑÌÎÒÐÅÍÈÞ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÑÒÈ
ÈÇÁÈÐÀÒÅËÜÍÎÃÎ ÇÀÊÎÍÎÄÀÒÅËÜÑÒÂÀ*

ÔÔÅÅËËÈÈÊÊÑÑ ÒÒÎÎÕÕßßÍÍ     
ñóäüÿ  Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ

Ñîãëàñíî ñò. 100 Êîíñòèòóöèè ÐÀ Êîíñòèòóöèîííûé Ñóä /â äàëüíåéøåì-
ÊÑ/ â ïðåäóñìîòðåííîì çàêîíîì ïîðÿäêå ðåøàåò  âîïðîñû  êîíñòèòóöè-
îííîñòè çàêîíîâ, ïîñòàíîâëåíèé Íàöèîíàëüíîãî Ñîáðàíèÿ, óêàçîâ è
ðàñïîðÿæåíèé Ïðåçèäåíòà Ðåñïóáëèêè è ïîñòàíîâëåíèé ïðàâèòåëüñòâà. 

Áîëüøèíñòâî  íîðìàòèâíûõ  àêòîâ, êîòîðûå  ÿâëÿþòñÿ  îáúåêòîì  ðàñ-
ñìîòðåíèÿ  ÊÑ, ÿâëÿþòñÿ  èñòî÷íèêàìè  èçáèðàòåëüíîãî ïðàâà. Îäíà-
êî â ÊÑ áûëè îáæàëîâàíû òîëüêî âîïðîñû êîíñòèòóöèîííîñòè çàêî-
íîâ. Ìíîãèå ïðàâîâûå ïîçèöèè, âûðàæåííûå â ïîñòàíîâëåíèÿõ ÊÑ,
áûëè  ðåàëèçîâàíû â èçáèðàòåëüíîì çàêîíîäàòåëüñòâå ÐÀ.

Ñðåäè  äåë, ðàññìîòðåííûõ ÊÑ ñ 1996-2004 ãã., âñåãî 2% ñîñòàâëÿþò
âîïðîñû, ñâÿçàííûå ñ êîíñòèòóöèîííîñòüþ çàêîíîâ è ïîñòàíîâëåíèé
ÍÑ. Ïðè÷åì, â òå÷åíèå ýòèõ  9 ëåò 1/3 äåïóòàòîâ ÍÑ (êàê ñóáúåêò,
èìåþùèé ïðàâî îáðàòèòüñÿ â ÊÑ ÐÀ) îáðàòèëèñü â ÊÑ ÐÀ âñåãî 2  ðàçà
(0,4% îò îáùåãî ÷èñëà çàÿâëåíèé). Â îñòàëüíûõ ñëó÷àÿõ â ÊÑ îáðàùàë-
ñÿ Ïðåçèäåíò ÐÀ. Â ýòîò ïåðèîä íå áûëî ïîëó÷åíî íè îäíîãî çàÿâëå-
íèÿ, ñâÿçàííîãî ñ êîíñòèòóöèîííîñòüþ óêàçîâ è  ðàñïîðÿæåíèé Ïðå-
çèäåíòà ÐÀ è ïîñòàíîâëåíèé Ïðàâèòåëüñòâà. Âåðíû óòâåðæäåíèÿ, ÷òî
â òàêèõ óñëîâèÿõ  î÷åíü ñëîæíî ãîâîðèòü î ñóùåñòâîâàíèè ðåàëüíî
äåéñòâóþùåãî êîíñòèòóöèîííîãî ïðàâîñóäèÿ1.     

ÊÑ ÐÀ ïðèíÿë íà ðàññìîòðåíèå 3 äåëà î êîíñòèòóöèîííîñòè èçáèðàòåëü-
íîãî çàêîíîäàòåëüñòâà (îíè ñîñòàâëÿþò 50% àíàëîãè÷íûõ äåë). Îäèí èç
íèõ îòíîñèëñÿ ê êîíñòèòóöèîííîñòè ïðèíÿòîãî Çàêîíà ÐÀ “Î âûáîðàõ
îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ” îò  30.06.1996ã., à äâà - ê êîíñòèòóöè-
îííîñòè Èçáèðàòåëüíîãî êîäåêñà 1999ã. Â ïðîöåññå ðåøåíèÿ âîïðîñà,
ñâÿçàííîãî ñ êîíñòèòóöèîííîñòüþ Çàêîíà ÐÀ “Î âûáîðàõ  îðãàíîâ ìåñò-
íîãî ñàìîóïðàâëåíèÿ”, ÊÑ ðåøèë, ÷òî îñïàðèâàåìûå ñòàòüè ñîîòâåòñòâó-
þò Êîíñòèòóöèè2 . Íåò ñìûñëà ðàññìàòðèâàòü  ïðàâîâóþ  ïîçèöèþ  ÊÑ
ïî  äàííîìó  äåëó, òàê êàê ýòîò çàêîí óòðàòèë ñâîþ þðèäè÷åñêóþ ñèëó ñ
ìîìåíòà  âñòóïëåíèÿ â ñèëó Èçáèðàòåëüíîãî êîäåêñà 1999ã. 

Ïåðâûì  èç  âûøåíàçâàííûõ äåë áûëî ðàññìîòðåíèå  êîíñòèòóöèîí-
íîñòè ÷.2 ñò.3 Çàêîíà ÐÀ “Î ìåñòíîì ñàìîóïðàâëåíèè” îò  30.06.1996ã.,
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* Ïðåäñòàâëåí íà îñíîâå âûñòóïëåíèÿ â ïðåíèÿõ.
1 Ñì. Àðóòþíÿí Ã. “Îò  Êîíñòèòóöèè  ê  Êîíñòèòóöèè”. - Åðåâàí, 2004ã. - Ñ. 93.
2 Ñì. Âåñòíèê  ÊÑ  ÐÀ, N4 / 1999ã.



ï.1 ñò.2 è ï.1 è 2 ñò.122  Èçáèðàòåëüíîãî êîäåêñà /äàëåå - ÈÊ/ îò
5.02.1999ã., ÷.8  ñò.18  Çàêîíà ÐÀ “Î áåæåíöàõ” îò 3.03.1999ã è êàñàëîñü
èçáèðàòåëüíûõ ïðàâ áåæåíöåâ.

Â ñâîåì ïîñòàíîâëåíèè N 179 îò 16.10.1999ã. ÊÑ ÐÀ âûðàçèë ðÿä  ïðèí-
öèïèàëüíûõ ïîçèöèé3.

Êîíñòèòóöèÿ ÐÀ  ðàçãðàíè÷èâàåò  ïîíÿòèÿ  “ìåñòíîå  ñàìîóïðàâëåíèå”
è  “ãîñóäàðñòâåííîå óïðàâëåíèå”. Òàêàÿ  ôîðìóëèðîâêà ÷åòêî  ðàçäå-
ëÿåò ôóíêöèîíàëüíóþ è èíñòèòóöèîíàëüíóþ ñèñòåìû ðåàëèçàöèè âëàñòè.
Ãîñóäàðñòâî, ïðèçíàâàÿ  ìåñòíîå ñàìîóïðàâëåíèå êàê îñîáóþ ôîðìó
íàðîäîâëàñòèÿ, ãàðàíòèðóåò ïðàâî îáùèíû, ïîñðåäñòâîì âûáîðíûõ îð-
ãàíîâ ìåñòíîãîñàìîóïðàâëåíèÿ, ñàìîñòîÿòåëüíî è ðàñïîðÿæàòüñÿ ñîá-
ñòâåííîñòüþ îáùèíû, ðåøàòü âîïðîñû ìåñòíîãî çíà÷åíèÿ.

ÊÑ îòìåòèë, ÷òî, îñíîâûâàÿñü íà ñò. 59 Çàêîíà ÐÀ “Î  ìåñòíîì ñàìî-
óïðàâëåíèè”, Ïðàâèòåëüñòâî ÐÀ ñâîèì ïîñòàíîâëåíèåì N51 îò
14.03.1997ã. óòâåðäèëî ñïèñîê èìóùåñòâà îáùèí ÐÀ. Â òîì ÷èñëå òåõ îá-
ùèí, êîòîðûå íà 100%  íàñåëåíû áåæåíöàìè, ïîñòîÿííî ïðîæèâàþùèõ
ñ 1988 -1991ãã.  â  ÐÀ,  íî íå  èìåþùèõ  ãðàæäàíñòâà  ÐÀ, à òàêæå äëÿ
òàêèõ îáùèí /÷èñëîì 71/, ãäå áîëüøå ïîëîâèíû æèòåëåé èçáèðàòåëü-
íîãî âîçðàñòà ÿâëÿþòñÿ áåæåíöàìè, ïðîæèâàþùèìè â òå÷åíèå 10 ëåò
íà òåððèòîðèè Àðìåíèè, íî íå èìåþùèìè ãðàæäàíñòâà.  

ÊÑ  ïîñ÷èòàë, ÷òî åñëè ïîñëåäíèå íå ó÷àñòâóþò â ñîçäàíèè îðãàíîâ  ìåñò-
íîãî ñàìîóïðàâëåíèÿ â ñîîòâåòñòâèè ñ äåìîêðàòè÷åñêèìè ïðèíöèïàìè, òî
îíè, ïî ñóòè, îò÷óæäàþòñÿ îò êîíñòèòóöèîííîãî ïðàâà ïî ñîáñòâåííîìó óñ-
ìîòðåíèþ âëàäåòü,  ïîëüçîâàòüñÿ è ðàñïîðÿæàòüñÿ ñîáñòâåííîñòüþ (÷.2 ñò.8
Êîíñòèòóöèè  ÐÀ), à òàêæå îò çàêðåïëåííîé çàêîíîì âîçìîæíîñòè ðåøàòü
ñóäüáó ñîáñòâåííîñòè îáùèíû (Ãðàæäàíñêèé êîäåêñ ÐÀ, ñò. 163).  

Íîðìû, îòíîñÿùèåñÿ ê èçáèðàòåëüíîìó ïðàâó, óòâåðæäåíû â ðÿäå ñòà-
òåé Êîíñòèòóöèè ÐÀ /ñò.ñò. 2,3,27,44,50 - 53,64,110/. Òîëêóÿ èõ ñìûñë,
ÊÑ îòìåòèë:

à) ñò. 2 Êîíñòèòóöèè ÐÀ çàêðåïëÿåò ïðàâî íàðîäà ðåàëèçîâàòü ñâîþ
âëàñòü ñ ïîìîùüþ îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ;

á) ïîíÿòèÿ “ìåñòíîå ñàìîóïðàâëåíèå” è “ãîñóäàðñòâåííîå óïðàâëå-
íèå” îòëè÷íû;

â) öåëüþ ôîðìèðîâàíèÿ îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ /äàëåå
ÎÌÑ/ ÿâëÿåòñÿ ðàñïîðÿæåíèå îáùèííîé ñîáñòâåííîñòüþ è ðàçðåøå-
íèå âîïðîñîâ ìåñòíîãî çíà÷åíèÿ.

ã) äëÿ ëèö, ïîñòîÿííî ïðîæèâàþùèõ â äàííîé îáùèíå,  íî íå ÿâëÿþ-
ùèõñÿ ãðàæäàíàìè ÐÀ, íåò íèêàêèõ ïðÿìûõ îãðàíè÷åíèé â  ôîðìèðî-
âàíèè ÎÌÑ è èõ äåÿòåëüíîñòè.

Êîììåíòèðóÿ ñóòü ãàðàíòèðîâàííûõ Êîíñòèòóöèåé èçáèðàòåëüíûõ
ïðàâ  ãðàæäàí, ÊÑ îòìåòèë, ÷òî Êîíñòèòóöèÿ  ÐÀ, íåïîñðåäñòâåííî çà-
êðåïèâ ïðàâî ïðèíÿòèÿ ó÷àñòèÿ â ãîñóäàðñòâåííîì óïðàâëåíèè ÷åðåç
ñâîèõ ïðåäñòàâèòåëåé ãðàæäàí ÐÀ, äîñòèãøèõ 18 ëåò, îäíîâðåìåííî
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3 Ñì. Âåñòíèê  ÊÑ  ÐÀ,  N1 / 2000ã.



íå èñêëþ÷àåò âîçìîæíîñòè ïðåäîñòàâëåíèÿ  èçáèðàòåëüíîãî  ïðàâà  íà
óðîâíå ìåñòíîãî ñàìîóïðàâëåíèÿ ëèöàì, ïîñòîÿííî è çàêîííî ïðîæè-
âàþùèì â ÐÀ, èìåþùèì îïðåäåëåííûé ñòàòóñ, íå ÿâëÿþùèìñÿ  ãðàæ-
äàíàìè ÐÀ (áåæåíöû è ïåðåñåëåíöû).  Ïî äàííîìó äåëó ÊÑ ðåøèë:  

1. Ïîëîæåíèå ï. 1 ñò. 2 ÈÊ ÐÀ ñîîòâåòñòâóåò Êîíñòèòóöèè ÐÀ â òîì
ñìûñëå, ÷òî ïðàâî ó÷àñòèÿ â óïðàâëåíèè ãîñóäàðñòâîì ïðåäîñòàâëÿåò-
ñÿ ãðàæäàíàì, äîñòèãøèì 18 ëåò (âûáîðû Ïðåçèäåíòà ÐÀ, ïàðëàìåíò
ÐÀ, îáùåãîñóäàðñòâåííûå ðåôåðåíäóìû).

2. Ïîëîæåíèå ÷. 8 ñò. 18 Çàêîíà ÐÀ “Î áåæåíöàõ” ñîîòâåòñòâóåò Êîí-
ñòèòóöèè ÐÀ ïîñòîëüêó, ïîñêîëüêó îíî êàñàåòñÿ îãðàíè÷åíèé ïðàâ áå-
æåíöåâ â ó÷àñòèè â ãîñóäàðñòâåííîì óïðàâëåíèè (âûáîðû Ïðåçèäåí-
òà ÐÀ, ÍÑ ÐÀ, îáùåãîñóäàðñòâåííûå ðåôåðåíäóìû).

3. Ïîëîæåíèÿ ÷. 2 ñò. 3 Çàêîíà ÐÀ “Î ìåñòíîì ñàìîóïðàâëåíèè”; ï. 1
ñò. 2, ï. 1 è 2 ñò. 122 ÈÊ ÐÀ; ÷. 8 ñò. 18 Çàêîíà ÐÀ “Î áåæåíöàõ”, êî-
òîðûå èñêëþ÷àþò ïðàâî ó÷àñòèÿ â âûáîðàõ ÎÌÑ áåæåíöåâ, ïîñòîÿí-
íî ïðîæèâàþùèõ íà çàêîííîì îñíîâàíèè â ÐÀ, íå ñîîòâåòñòâóþò
òðåáîâàíèÿì ñò.ñò. 2, 4, 8, 27, 105 Êîíñòèòóöèè ÐÀ.

Ôàêòè÷åñêè, âî èñïîëíåíèå ïîñòàíîâëåíèÿ ÊÑ, ÷åðåç 2 äíÿ ïîñëå åãî
ïðèíÿòèÿ, Ïðåçèäåíò ÐÀ ïðèíÿë Óêàç îò 18.10.1999 ã. “Îá îòñðî÷êå
ïðîâåäåíèÿ âûáîðîâ îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ â ðÿäå îáùèí
ÐÀ” è ïîñòàíîâèë: 1) îòñðî÷èòü âûáîðû ÎÌÑ â òåõ îáùèíàõ ÐÀ, ñâû-
øå 50% íàñåëåíèÿ êîòîðûõ ñîñòàâëÿþò áåæåíöû, äî òåõ ïîð, ïîêà íà
çàêîíîäàòåëüíîì óðîâíå óðåãóëèðóåòñÿ âîïðîñ ó÷àñòèÿ áåæåíöåâ â
âûáîðàõ ÎÌÑ; 2) â äàííûõ îáùèíàõ äåéñòâóþùèå ÎÌÑ ïðîäîëæàþò
ñâîè ïîëíîìî÷èÿ äî òåõ ïîð, ïîêà íå áóäóò èçáðàíû íîâûå ÎÌÑ; 3)
ïîðó÷èòü Ïðàâèòåëüñòâó ÐÀ â ïîðÿäêå çàêîíîäàòåëüíîé èíèöèàòèâû â
âîçìîæíî êîðîòêèå ñðîêè îïðåäåëèòü ïîðÿäîê ó÷àñòèÿ áåæåíöåâ â
âûáîðàõ ÎÌÑ è ïðîâåäåíèå âûáîðîâ â äàííûõ îáùèíàõ”4. 

Óìåñòíî îòìåòèòü, ÷òî ïî Êîíñòèòóöèè ÐÀ íå ïðåäóñìîòðåíà âîç-
ìîæíîñòü îòñðî÷êè âûáîðîâ êàêîãî-ëèáî óðîâíÿ ñî ñòîðîíû êàêèõ-ëè-
áî ãîñóäàðñòâåííûõ îðãàíîâ è ïðîäëåíèÿ ñðîêîâ ïîëíîìî÷èé ýòèõ îð-
ãàíîâ, óñòàíîâëåííûõ Êîíñòèòóöèåé ÐÀ.

21.04.2000ã. ïàðëàìåíò ÐÀ âíåñ èçìåíåíèÿ â ÈÊ ÐÀ, ïðåäîñòàâèâ ëè-
öàì, èìåþùèì ñòàòóñ áåæåíöà, ïðàâî ó÷àñòâîâàòü â âûáîðàõ ÎÌÑ. Òà-
êèì îáðàçîì, ïðàâîâàÿ ïîçèöèÿ, âûðàæåííàÿ â ïîñòàíîâëåíèè ÊÑ, íà-
øëà ñâîþ ðåàëèçàöèþ â èçáèðàòåëüíîì çàêîíîäàòåëüñòâå, è òûñÿ÷è áå-
æåíöåâ ñìîãëè ó÷àñòâîâàòü â âûáîðàõ ÎÌÑ, ñîñòîÿâøèõñÿ â 2000 ã., â
òåõ îáùèíàõ, ãäå âûáîðû áûëè îòñðî÷åíû.

Ñëåäóþùåå äåëî, ïðèíÿòîå íà ðàññìîòðåíèå ÊÑ, êàñàëîñü âîïðîñà î ñî-
îòâåòñòâèè Êîíñòèòóöèè ÐÀ ï.3 ñò.14 ÈÊ ÐÀ. Ñîãëàñíî òðåáîâàíèÿì ýòîé
ñòàòüè, â òå÷åíèå 2 äíåé äî âûáîðîâ, à òàêæå â äåíü âûáîðîâ, ñïèñêè èç-
áèðàòåëåé íå ïîäëåæàëè èçìåíåíèþ, â òîì ÷èñëå è â ñóäåáíîì ïîðÿäêå.

ÊÑ, ðàññìîòðåâ óñëîâèÿ è öåëè âîçìîæíûõ îãðàíè÷åíèé èçáèðàòåëüíûõ
ïðàâ ãðàæäàí, çàêðåïëåííûõ â Êîíñòèòóöèè, îòìåòèë, ÷òî â äàííîì ñëó-
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4 Ñì. Îôèöèàëüíûé âåñòíèê ÐÀ N 26 (92), 19.10.1999ã.



÷àå îòñóòñòâóþò ïåðå÷èñëåííûå â ñò.44 Êîíñòèòóöèè öåííîñòè, äëÿ çà-
ùèòû êîòîðûõ ìîãóò îãðàíè÷èâàòüñÿ ïðàâà ÷åëîâåêà è ãðàæäàíèíà.

Ïî ýòîìó äåëó ÊÑ îáðàòèëñÿ ê ïîëîæåíèÿì âàæíûõ ìåæäóíàðîäíî-
ïðàâîâûõ äîêóìåíòîâ, ðåãóëèðóþùèõ ýòó ïðîáëåìó, è ê òðåáîâàíèÿì
ñò. 13 Åâðîïåéñêîé êîíâåíöèè “Î çàùèòå ïðàâ è îñíîâíûõ ñâîáîä ÷å-
ëîâåêà”, ñîãëàñíî êîòîðîé êàæäûé ÷åëîâåê, ÷üè ïðàâà è ñâîáîäû, çà-
êðåïëåííûå â Êîíâåíöèè, íàðóøàþòñÿ, èìååò ïðàâî ýôôåêòèâíîé
ïðàâîâîé çàùèòû ïåðåä ãîñóäàðñòâåííûìè îðãàíàìè, åñëè äàæå ýòî
íàðóøåíèå äîïóñòèëè äîëæíîñòíûå ëèöà.

ÊÑ ÐÀ òàêæå îòìåòèë, ÷òî èç ñò.153 è 154 Ãðàæäàíñêî-ïðîöåññóàëüíî-
ãî êîäåêñà ÐÀ ñëåäóåò, ÷òî äëÿ âîññòàíîâëåíèÿ íàðóøåííîãî èçáèðà-
òåëüíîãî ïðàâà ãðàæäàíèí ìîæåò îáðàòèòüñÿ â ñóä, ðàññìàòðèâàþùèé
ãðàæäàíñêèå äåëà, â òîì ÷èñëå â äåíü âûáîðîâ, è çàÿâëåíèå, ïîëó÷åí-
íîå â ýòîò äåíü, ðàññìàòðèâàåòñÿ íåìåäëåííî.

ÊÑ âûðàçèë âàæíóþ ïîçèöèþ, ÷òî îñïàðèâàåìàÿ íîðìà ÈÊ, èñêëþ-
÷àþùàÿ âîçìîæíîñòü â äàííûõ ñëó÷àÿõ âíåñåíèÿ èçìåíåíèé â èçáèðà-
òåëüíûé ñïèñîê ïî ðåøåíèþ ñóäà, ìîæåò ñîçäàòü íå òîëüêî ïðîòèâî-
ðå÷èâóþ ïðàâîïðèìåíèòåëüíóþ ïðàêòèêó, íî è äåëàåò íåýôôåêòèâ-
íûì äàííûé ìåòîä çàùèòû ïðàâà.

Ïî ýòîìó äåëó ÊÑ ÐÀ ïîñòàíîâèë, ÷òî îáæàëóåìûå ïîëîæåíèÿ ï.3 ñò.14
ÈÊ, îãðàíè÷èâàþùèå âîçìîæíîñòü ñóäåáíîé çàùèòû íàðóøåííîãî èç-
áèðàòåëüíîãî ïðàâà, íå ñîîòâåòñòâóþò II ÷àñòè ñò.38 Êîíñòèòóöèè ÐÀ,
à òàêæå ñò.ñò. 1,2,3,4 è 27 - Êîíñòèòóöèè ÐÀ. Ñîãëàñíî ÷.3 ñò.6 Êîíñòè-
òóöèè ÐÀ îíè óòðàòèëè ñâîþ þðèäè÷åñêóþ ñèëó.

Ê ñîæàëåíèþ, ïàðëàìåíò ÐÀ íå ïðîÿâèë äîëæíîãî îïåðàòèâíîãî âíè-
ìàíèÿ è äî âûáîðîâ Ïðåçèäåíòà, íå âíåñ íåîáõîäèìûå èçìåíåíèÿ â
ÈÊ ÐÀ, ñîîòâåòñòâóþùèå ïðàâîâîé ïîçèöèè ÊÑ.

ÖÈÊ ÐÀ ñäåëàëà ïîïûòêó äîïîëíèòü ñîçäàííûé çàêîíîäàòåëüíûé ïðî-
áåë è ïðèíÿëà ïîñòàíîâëåíèå îò 9.10.2003ã N 15/1-Í, ÷åì ïðåâûñèëà
ñâîè çàêîííûå ïîëíîìî÷èÿ, âûñòóïèâ êàê “ìèíè” çàêîíîäàòåëü. Èíòå-
ðåñíî, ÷òî â êà÷åñòâå þðèäè÷åñêîé îñíîâû ýòîãî ðåøåíèÿ, ÖÈÊ ðóêî-
âîäñòâîâàëàñü ïîñòàíîâëåíèåì ÊÑ îò 1.10.2002ã. N 3895. Â ÷àñòíîñòè
ÖÈÊ ðåøèëà, ÷òî íåòî÷íîñòè â ñïèñêàõ èçáèðàòåëåé çà 2 äíÿ è â äåíü
âûáîðîâ ìîãóò áûòü îáæàëîâàíû â ñóäå è áóêâàëüíî îáÿçàëà ñóäû íå-
çàìåäëèòåëüíî ðàññìîòðåòü íåòî÷íîñòè â ñïèñêàõ, êîòîðûå íå ïîäëå-
æàò îáæàëîâàíèþ. 

Áåçóñëîâíî, ÖÈÊ íè ïî Êîíñòèòóöèè è íè ïî Èçáèðàòåëüíîìó êîäåêñó
íå áûëà óïîëíîìî÷åíà äàâàòü îáÿçûâàþùèå óêàçàíèÿ ñóäåáíûì èíñòàí-
öèÿì. Îäíàêî, ïî âñåé âåðîÿòíîñòè, ýòî áûëî ñäåëàíî ñ öåëüþ îáåñïå-
÷èòü âîññòàíîâëåíèå èçáèðàòåëüíûõ ïðàâ ãðàæäàí ñ ïîìîùüþ ñóäîâ, è
ýòîò øàã ïðàêòè÷åñêè îïðàâäàë ñåáÿ. Íà ïðîøåäøèõ 19.02.2003ã. ïðåçè-
äåíòñêèõ âûáîðàõ ÐÀ 10430 ãðàæäàí, íå âêëþ÷åííûõ â èçáèðàòåëüíûé
ñïèñîê, âîññòàíîâèëè ñâîè èçáèðàòåëüíûå ïðàâà ñ ïîìîùüþ ñóäà.
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ÐÀ,19.02.2003ã. - Åðåâàí, 2003ã. - Ñ. 46.



Ïàðëàìåíò äî î÷åðåäíûõ âûáîðîâ ïàðëàìåíòà 25.05.2003ã. îáÿçàí áûë
ðåøèòü ñîçäàâøóþñÿ ïðàâîâóþ êîëëèçèþ è âíåñòè ñîîòâåòñòâóþùèå
èçìåíåíèÿ â ñò. 14 ÈÊ ÐÀ, ïðèíÿâ çà îñíîâó òðåáîâàíèÿ ïîñòàíîâëå-
íèÿ ÊÑ ÐÀ îò 1.10.2002ã. N. 389. Îäíàêî çàêîíîäàòåëü äàë ðåøåíèå ýòî-
ìó âîïðîñó òîëüêî ÷åðåç 3 ãîäà, âî âðåìÿ î÷åðåäíûõ øèðîêîìàñøòàá-
íûõ èçìåíåíèé è äîïîëíåíèé â ÈÊ ÐÀ îò 19.05.2005ã6. 

Òàêèì îáðàçîì, ïðàêòèêà ÊÑ ñâèäåòåëüñòâóåò, ÷òî ñîîòâåòñòâóþùèå
âûñøèå îðãàíû ãîñóäàðñòâåííîé âëàñòè è, â ïåðâóþ î÷åðåäü, çàêîíî-
äàòåëü íå âñåãäà îïåðàòèâíî è íàäëåæàùèì îáðàçîì ðåàãèðóþò íà òðå-
áîâàíèÿ ïîñòàíîâëåíèé ÊÑ ÐÀ, íå íåñÿ êîíñòèòóöèîííîé îòâåòñòâåí-
íîñòè. Íàäëåæàùåå èñïîëíåíèå ðåøåíèé îðãàíîâ êîíñòèòóöèîííîãî
ïðàâîñóäèÿ ÿâëÿåòñÿ îäíîé èç îñíîâíûõ ïðîáëåì ïî÷òè âñåõ ñòðàí ìî-
ëîäîé äåìîêðàòèè. Äëÿ åå ðåøåíèÿ íåîáõîäèìû íîâûå êîíñòèòóöèîí-
íî-ïðàâîâûå ìåõàíèçìû.

Êîíñòèòóöèîííûå ðåôîðìû, êîòîðûå âûíîñÿòñÿ íà ðåôåðåíäóì
27.11.2005ã., ðåøàò íåêîòîðûå âûøåóïîìÿíóòûå îñíîâîïîëàãàþùèå
âîïðîñû. Îäíàêî, ê ñîæàëåíèþ, ýòè êîíñòèòóöèîííûå èçìåíåíèÿ íå
ïîëíîñòüþ îáåñïå÷èâàþò íåçàâèñèìóþ è ïëîäîòâîðíóþ äåÿòåëüíîñòü
ÊÑ, êàê âåðõîâíîãî çàùèòíèêà Êîíñòèòóöèè.

SUMMARY

The author has analyzed the practice of the Constitutional Court of the
Republic of Armenia on considering the constitutionality of the RA elec-
toral legislation. Among the cases, reviewed by the Constitutional Court
from 1996 to 2004, the issues, related to the constitutionality of the norma-
tive acts, come to only 2% of all. However, the majority of these cases
(more than 50%) are related with the constitutionality of the legislation of
the elections of the Republic of Armenia.

During the hearings the Constitutional Court has mainly adopted decisions
on the non-constitutionality of the norms of the Electoral Code. A legisla-
tive gap was created. Unfortunately, the RA Parliament does not always
react operatively to the statements of the CC and conformed the election
legislation with the legal positions of the Constitutional Court only after
the elections. During the elections this gap was filled with the decrees of
the President and decisions of the Central Election Commission that did
not possess with precise legal basis.

The author raises the question of the necessity of consolidation of the
mechanisms of the constitutional responsibility of the state bodies for fail-
ure or improper execution of the decisions of the Constitutional Court of
the Republic of Armenia. 
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