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Åðåâàíñêàÿ ìåæäóíàðîäíàÿ 
êîíôåðåíöèÿ îðãàíèçîâàíà ïðè ñîäåéñòâèè
Ãåðìàíñêîãî îáùåñòâà
ïî ìåæäóíàðîäíîìó ñîòðóäíè÷åñòâó



ÂÑÒÓÏÈÒÅËÜÍÎÅ ÑËÎÂÎ 
OPENING SPEECHE 

ÃÀ ÃÈÊ ÀÐÓ ÒÞ ÍßÍ 
Ïðåä ñå äà òåëü Êîíñ òè òó öè îí íî ãî Ñó äà Ðåñ ïóá ëè êè Àð ìå íèÿ

Óâàæàåìûå ó÷àñòíèêè Ìåæäóíàðîäíîé êîíôåðåíöèè!

Óâàæàåìûå ãîñòè!

Äàìû è ãîñïîäà!

Ïðèâåòñòâóþ âñåõ ó÷àñòíèêîâ Êîíôåðåíöèè è æåëàþ âñåì íàøèì ãîñ-
òÿì ïðèÿòíûõ äíåé â Àðìåíèè è ïëîäîòâîðíîé ðàáîòû. Èäåÿ ñîçûâà
ýòîé Êîíôåðåíöèè âîçíèêëà â êîíöå ÿíâàðÿ 2016 ãîäà â Ñòðàñáóðãå â
ðåçóëüòàòå âñòðå÷ ñ Ãåíåðàëüíûì ñåêðåòàðåì Ñîâåòà Åâðîïû ãîñïîäè-
íîì ßãëàíäîì, Ïðåäñåäàòåëåì Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà
ãîñïîäèíîì Ðàéìîíäè è Ïðåäñåäàòåëåì Âåíåöèàíñêîé êîìèññèè ãîñ-
ïîäèíîì Áóêèêêèî. 

Âî âðåìÿ ýòèõ âñòðå÷ áûëî âûðàæåíî îñîáîå áåñïîêîéñòâî â ñâÿçè ñ
êîíñòèòóöèîííûìè êðèçèñàìè â ðàçëè÷íûõ ñòðàíàõ, î÷åâèäíûì ðåã-
ðåññîì â ñôåðå âåðõîâåíñòâà ïðàâà è êîíñòèòóöèîííîé äåìîêðàòèè,
êîíñòèòóöèîííûì äåôèöèòîì â ðÿäå ãîñóäàðñòâ Âîñòî÷íîé Åâðîïû è
ñòðàí áûâøåãî ÑÑÑÐ. 

Íà ïðîøëîé íåäåëå íà 108-îì ïëåíàðíîì çàñåäàíèè Âåíåöèàíñêîé êî-
ìèññèè òàêæå ïðîçâó÷àëà òðåâîãà â ñâÿçè ñ ýòèìè ÿâëåíèÿìè. ×òî äå-
ëàòü? Êàê ãàðàíòèðîâàòü áåñïîâîðîòíîñòü êîíñòèòóöèîííûõ ðàçâèòèé,
ïîñëåäîâàòåëüíûé ïðîãðåññ â ñôåðå îáåñïå÷åíèÿ âåðõîâåíñòâà ïðàâà?
Êàê ïðåîäîëåòü ñîâðåìåííûå âûçîâû, áðîøåííûå êîíñòèòóöèîíàëèç-
ìó è êîíñòèòóöèîííîé êóëüòóðå. Ýòî âîïðîñû, îòâåòû íà êîòîðûå ìû
îæèäàåì óñëûøàòü â õîäå îáñóæäåíèé íà íàñòîÿùåé Êîíôåðåíöèè.
Ïîçæå Âàì áóäåò ïðåäîñòàâëåíà âîçìîæíîñòü óâèäåòü âèäåîïîñëàíèå
îò Ãåíåðàëüíîãî ñåêðåòàðÿ Ñîâåòà Åâðîïû è Ïðåäñåäàòåëÿ Åâðîïåéñêî-
ãî ñóäà ïî ïðàâàì ÷åëîâåêà. 

Ñ áëàãîäàðíîñòüþ îòìå÷ó, ÷òî ñ íàìè íàõîäèòñÿ Ãåíåðàëüíûé äèðåê-
òîð Ãåíåðàëüíîãî äèðåêòîðàòà ïî ïðàâàì ÷åëîâåêà è âåðõîâåíñòâó ïðà-
âà Ñîâåòà Åâðîïû ãîñïîäèí Áóàéÿ, ëþáåçíî ñîãëàñèâøèéñÿ òàêæå âûñ-
òóïèòü ñ îáúåìíûì äîêëàäîì.

Áåñïðåöåäåíòíîå ó÷àñòèå íà íàøåé Êîíôåðåíöèè îáåñïå÷èë Åâðî-
ïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà - äåñÿòü ïðåäñòàâèòåëåé, áîëüøàÿ ÷àñòü
êîòîðûõ âûñòóïèò ñ äîêëàäàìè. ß áëàãîäàðåí èì çà ïðèíÿòèå ïðèãëà-
øåíèÿ è çà èõ ïðåäñòàâèòåëüñêîå ó÷àñòèå. 5
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6 Êàê è â ïðîøëûå ãîäû, íàñòîÿùàÿ Êîíôåðåíöèÿ îðãàíèçîâàíà ïðè
àêòèâíîì ó÷àñòèè Âåíåöèàíñêîé êîìèññèè Ñîâåòà Åâðîïû. ß î÷åíü
ðàä, ÷òî ñåãîäíÿ ñ íàìè îäèí èç îñíîâàòåëåé Êîìèññèè, ïðîôåññîð Óíè-
âåðñèòåòà Îñëî ãîñïîäèí Õåëüãåñåí, êîòîðûé ÿâëÿåòñÿ òàêæå Ïðåä-
ñåäàòåëåì Íàó÷íîãî ñîâåòà Âåíåöèàíñêîé êîìèññèè Ñîâåòà Åâðîïû.
Çàìå÷ó êñòàòè, ÷òî ïîä ïðåäñåäàòåëüñòâîì ãîñïîäèíà Õåëüãåñåíà Íàó÷-
íûì ñîâåòîì Êîìèññèè áûëà ðàññìîòðåíà âûäâèíóòàÿ ìíîþ êîíöåï-
öèÿ ïðîâåäåíèÿ íàñòîÿùåé Êîíôåðåíöèè, è åãî ïîëîæèòåëüíûé îòâåò
áûë ïðåäñòàâëåí íà 107-îì ïëåíàðíîì çàñåäàíèè Âåíåöèàíñêîé êîìèñ-
ñèè.

ß íå ðàç ïî ðàçíûì ïîâîäàì îòìå÷àë, ÷òî îäèí èç ÷ëåíîâ Âåíåöèàíñ-
êîé êîìèññèè ãîñïîäèí Ãîëîâàòûé íà ïðîòÿæåíèè ïî÷òè äâóõ ïðî-
øåäøèõ äåñÿòèëåòèé ïîñëåäîâàòåëüíî ïðèëàãàë âñå óñèëèÿ â âîïðîñå
âîñïðèÿòèÿ è ðåàëèçàöèè ïðèíöèïà âåðõîâåíñòâà ïðàâà. Î÷åíü ðàä,
÷òî îí ó÷àñòâóåò â íàøåé Êîíôåðåíöèè è âûñòóïèò ñ äîêëàäîì.

Ñåêðåòàðèàò Âåíåöèàíñêîé êîìèññèè ïðåäñòàâëÿåò Øàðëîòò äå Áðó-
òåëü, êîòîðàÿ ÿâëÿåòñÿ îäíîé èç íàøèõ äàâíèõ êîëëåã è äðóçåé Àðìå-
íèè.

Áåñïðåöåäåíòíûì ÿâëÿåòñÿ òàêæå ó÷àñòèå â Êîíôåðåíöèè äåëåãàöèé
îðãàíîâ êîíñòèòóöèîííîãî ïðàâîñóäèÿ ïî÷òè òðèäöàòè ñòðàí. ß ïðè-
âåòñòâóþ íàøèõ êîëëåã, ïðèáûâøèõ â Àðìåíèþ èç Àëáàíèè, Áîñíèè è
Ãåðöåãîâèíû, Áåëàðóñè, Ýñòîíèè, Òóðöèè, Èòàëèè, Ëàòâèè, Ïîëüøè,
Õîðâàòèè, Êèïðà, Âåíãðèè, Êàçàõñòàíà, Êûðãûçñòàíà, Ìîëäîâû, ×å-
õèè, Ïîðòóãàëèè, Ðîññèè, Ñëîâàêèè, Ñëîâåíèè, Ñåðáèè, Ãðóçèè, Òàä-
æèêèñòàíà, Óêðàèíû è Ôèíëÿíäèè.

Â ïîñëåäíèå ãîäû ñàìîå àêòèâíîå ñîäåéñòâèå â ïðîâåäåíèè îðãàíèçóå-
ìûõ Êîíñòèòóöèîííûì Ñóäîì Ðåñïóáëèêè Àðìåíèÿ ìåæäóíàðîäíûõ
êîíôåðåíöèé îêàçûâàåò Åðåâàíñêèé îôèñ Ãåðìàíñêîãî îáùåñòâà ïî
ìåæäóíàðîäíîìó ñîòðóäíè÷åñòâó GIZ, çà ÷òî âûðàæàåì íàøó ãëóáî-
êóþ ïðèçíàòåëüíîñòü.

Óâàæàåìûå êîëëåãè!

Ìíîãèå èç Âàñ, ïîìèìî ó÷àñòèÿ â ýòèõ äâóõäíåâíûõ îáñóæäåíèÿõ,
âñêîðå ñòàíóò ñîó÷ðåäèòåëÿìè Ìåæäóíàðîäíîãî àíàëèòè÷åñêîãî öåíò-
ðà “Êîíñòèòóöèîííàÿ êóëüòóðà”.

Óâåðåí, ÷òî íàøè ñîâìåñòíûå óñèëèÿ âíåñóò âåñîìûé âêëàä â ïðåîäî-
ëåíèå âûçîâîâ, áðîøåííûõ ãàðàíòèðîâàíèþ âåðõîâåíñòâà ïðàâà è óò-
âåðæäåíèþ êîíñòèòóöèîííîé äåìîêðàòèè â ñîâðåìåííîì ìèðå.

Æåëàþ âñåì íàì ïëîäîòâîðíîé ðàáîòû.
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7

GAGIK HARUTYUNYAN
President of the Constitutional Court of the Republic of Armenia 

Honorable participants of the International Conference,

Dear guests,

Ladies and Gentlemen,

I would like to greet the participants of the Conference. I welcome you in
Armenia and wish our guests a nice stay and fruitful activities.

The idea of organizing this Conference appeared in Strasbourg at the end
of January 2016 as a result of meetings with Mr. Jagland, Secretary General
of the Council of Europe, Mr. Raimondi, President of European Court of
Human Rights and Mr. Buquicchio, President of the Venice Commission.

During these meetings a concern was expressed regarding the constitutional
crisis in different countries and obvious retrogress in the fields of rule of
law and constitutional democracy in a number of countries of the Eastern
Europe and former USSR in regard to the deficit of constitutionality.

Last week at the 108th Plenary Session of Venice Commission a concern
was expressed regarding these phenomena. What to do? How to guarantee
the irreversibility of the constitutional developments in the domain of 
safeguarding the coherent progress of the rule of law? How should the cur-
rent challenges of the constitutionality and constitutional culture be 
overcome? These are questions the answer to which anticipated during the
discussions of the topics of the conference. Later you will have the chance
to watch the video addresses of the Secretary General of the Council of
Europe and President of the European Court of Human Rights. 

I would like to emphasize with gratitude that Mr. Boillat, Director General
of Human Rights and Rule of Law at the Directorate General has agreed
to make an extensive presentation. 

Ten members of the European Court of Human Rights are attending our
Conference and some of them will make presentations. I am grateful for
accepting our invitation and for this representative participation.

As during the last years, this Conference is also organized and conducted
with active assistance of the Venice Commission of the Council of Europe.
I am very glad that Mr. Helgesen, Chair of the Scientific Council of the
Venice Commission of the Council of Europe, professor of the University
of Oslo is participating at the conference. Meanwhile, the Scientific
Council chaired by Mr. Helgesen discussed my concept on organizing this
Conference and expressed his positive attitude at 107th Plenary Session.

I have frequently mentioned at different events that Mr. Holovaty, member
of the Venice Commission, during the last two decades consistently has
done his best for the perception and application of the principle of rule of

IN
T
E
R
N
A
T
IO
N
A
L 
A
LM
A
N
A
C
. 
C
O
N
ST
IT
U
T
IO
N
A
L 
JU
ST
IC
E
 I
N
 T
H
E
 N
E
W
 M
IL
LE
N
N
IU
M



law. I am glad that he participates in our Conference and will make a 
presentation.

The Secretariat of the Venice Commission is represented by Ms. Charlotte
de Broutelles, who is a longtime friend and partner of Armenia.

Delegations of the bodies of constitutional justice from over thirty 
countries participate at the Conference. I would like to greet our partners
from Albania, Bosnia and Herzegovina, Belarus, Estonia, Turkey, Italy,
Latvia, Poland, Croatia, Cyprus, Hungary, Kazakhstan, Kyrgyzstan,
Moldova, Czech Republic, Portugal, Russian Federation, Slovakia,
Slovenia, Serbia, Georgia, Tajikistan, Ukraine and Finland.

During the past years, Yerevan Office of the German Corporation for
International Cooperation (GIZ) has been assisting most actively the
International Conferences conducted by the Constitutional Court of the
Republic of Armenia, and we express our gratitude.

Dear colleagues, many of you not only will participate in our discussions,
but tomorrow will become the co-founders of the International Analytical
Center “Constitutional Culture” likewise.

I am convinced that our mutual efforts would greatly contribute to ensuring
the rule of law in the contemporary world for overcoming the challenges
of establishment of constitutional democracy.

I wish all of us a fruitful Conference.
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ÂÈÄÅÎÏÎÑËÀÍÈß
VIDEO-ADDRESS

THORBJORN JAGLAND
Secretary General of the Council of Europe

Dear guests,

I am sorry that I cannot be with you in person today. Although I am
pleased that our Director General Philippe Boillat is representing the
Council of Europe. 

I would like to commend the Constitutional Court of the Republic of
Armenia and its President, Mr. Harutyunyan for having organized this
Conference. It is 15 years since Armenia joined our organization.  In that
time it has fulfilled many of its obligations. And today there is a strong
appetite in the country for the further reform in order to strengthen democ-
racy, human rights and the rule of law.

Earlier this year the Council of Europe launched with the Government
in Yerevan a dedicated action plan to support Armenia on that path. One
of its main priorities is justice reform, in particular, constitutional jus-
tice. So I am especially pleased that our Venice Commission globally
recognized for its expertise in this field has coordinated to this event
and that you will be looking, among other things, at the Commission’s
recent Rule of Law Checklist. It sets am extremely important guide for
all member states.

I understand that your Conference will also analyze the role the constitu-
tional courts can play for overcoming constitutional legal gaps and legal
uncertainty and other very important issues. And I hope that in your dis-
cussions you are able to draw a clear line between legal theory and con-
crete implementation not least because this may be looked on and used by
fellow member states.

We will certainly be taking note in Strasbourg and I would like to wish
all the best for the next two days. I will look forward to hear the out-
come. 

9
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ÒÓÐÁÜÅÐÍ ßÃËÀÍÄ
Ãåíåðàëüíûé ñåêðåòàðü Ñîâåòà Åâðîïû

Óâàæàåìûå ãîñòè!

Ñîæàëåþ, ÷òî íå ìîãó ñåãîäíÿ áûòü ðÿäîì ñ âàìè. Íåñìîòðÿ íà ýòî, ÿ
ðàä, ÷òî íàø Ãåíåðàëüíûé äèðåêòîð Ôèëèïï Áóàéÿ ïðåäñòàâëÿåò Ñîâåò
Åâðîïû.

ß õîòåë áû ïîáëàãîäàðèòü Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Àðìåíèÿ
è åãî Ïðåäñåäàòåëÿ ã-íà Àðóòþíÿíà çà îðãàíèçàöèþ ýòîé êîíôåðåí-
öèè. Ïðîøëî 15 ëåò ñ òåõ ïîð, êàê Àðìåíèÿ ñòàëà ÷ëåíîì íàøåé îðãà-
íèçàöèè. Çà ýòè ãîäû îíà âûïîëíèëà ìíîãèå èç ñâîèõ îáÿçàòåëüñòâ. È
ñåãîäíÿ â ñòðàíå åñòü áîëüøîå æåëàíèå  äàëüíåéøèõ ðåôîðì â öåëÿõ
óêðåïëåíèÿ äåìîêðàòèè, ïðàâ ÷åëîâåêà è âåðõîâåíñòâà ïðàâà.

Â ýòîì ãîäó Ñîâåò Åâðîïû ñîâìåñòíî ñ ïðàâèòåëüñòâîì Àðìåíèè íà÷àë
ðåàëèçàöèþ  ñïåöèàëüíîãî ïëàíà äåéñòâèé ïî îêàçàíèþ ïîìîùè Àðìå-
íèè íà ýòîì ïóòè. Îäíèì èç ãëàâíûõ ïðèîðèòåòîâ ÿâëÿåòñÿ ðåôîðìà
ñèñòåìû ïðàâîñóäèÿ, â ÷àñòíîñòè êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Ïîý-
òîìó ÿ îñîáåííî ðàä, ÷òî Âåíåöèàíñêàÿ êîìèññèÿ, âñåìèðíî ïðèçíàí-
íàÿ çà ñâîé îïûò â ýòîé îáëàñòè, êîîðäèíèðóåò ýòî ïðîöåññ, è ÷òî âû,
ïîìèìî âñåãî ïðî÷åãî, áóäåòå ó÷èòûâàòü íåäàâíî ïðèíÿòûé Êîìèññè-
åé Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà. Îí ÿâëÿåòñÿ ÷ðåçâû÷àéíî
âàæíûì îðèåíòèðîì äëÿ âñåõ ñòðàí-÷ëåíîâ.

ß ïîíèìàþ, ÷òî âàøà êîíôåðåíöèÿ ðàññìîòðèò òàêæå òó ðîëü, êîòî-
ðóþ êîíñòèòóöèîííûå ñóäû ìîãóò èãðàòü â ïðåîäîëåíèè êîíñòèòóöè-
îííûõ ïðàâîâûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåëåííîñòè è â äðóãèõ
î÷åíü âàæíûõ âîïðîñàõ. È ÿ íàäåþñü, ÷òî â âàøèõ äèñêóññèÿõ âû ìî-
æåòå ïðîâåñòè ÷åòêóþ ãðàíü ìåæäó þðèäè÷åñêîé òåîðèåé è êîíêðåò-
íîé ðåàëèçàöèåé, ïîòîìó ÷òî ýòî íàõîäèòñÿ â öåíòðå âíèìàíèÿ   ñòðàí-
÷ëåíîâ è ìîæåò áûòü èìè èñïîëüçîâàíî. Ìû, íåñîìíåííî, ïðèìåì ýòî
âî âíèìàíèå â Ñòðàñáóðãå.

ß õî÷ó ïîæåëàòü ó÷àñòíèêàì Êîíôåðåíöèè ïëîäîòâîðíîé ðàáîòû è
âñåãî íàèëó÷øåãî. ß áóäó ñ íåòåðïåíèåì æäàòü ðåçóëüòàòîâ Êîíôåðåí-
öèè.
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GUIDO RAIMONDI 
President of the European Court of Human Rights

Mr. President Harutyunyan,

Dear colleagues,

Ladies and Gentlemen,

It was unfortunately impossible for me to attend this important Yerevan
International Conference, but I am happy that quite a number of my fel-
low judges of the European Court of Human Rights are present and with
no doubt make valuable contributions to the debate.

This is a sign of the growing importance of the dialog between the Strasburg
Court and the Supreme and Constitutional Courts of the contracting states
of the European Convention on Human Rights. The more and more pro-
foundly that we realize the message of the interministerial conference held
in Brussels in March last year share the responsibility, is the key to resolv-
ing the difficulties and challenges of the European system for the protection
of Human Rights, the greater will be its efficiency and its relevance.

This dialog will be institutionalized with the entry into force of the Protocol
No. 16 to the Convention. There are so far six ratifications out of the ten
which are required. I understand that quite a few are in the pipeline. The
President of the French Republic Mr. Francois Hollande gave his assurance
in the Parliamentary Assembly of the Council of Europe last week on 11
October that he will personally speed up the national procedure to ratify
the Protocol. So I very much look forward to the start of this new form of
cooperation.

Allow me also to mention the network of the European superior courts. A
project is launched by Dean Spielmann. It started on trial basis with the
superior courts of the host country. 

Now it is open to all the European superior courts wishing to join. This is
a relatively modest venture designed to allow the exchange of information
on the respective case law of the Strasbourg Court and the domestic
courts. But it has already proven to be a precious tool not only for its
intended function but also for developing trust and communication
between European and the national levels.

Both topics of this International Conference are extremely important.

The first issue, the role and significance of the Venice Commission Rule of
Law Checklist is obviously of interest to the Strasbourg Court. The Rule of
Law as the Venice Commission document rightly underscores is mentioned
in the Preamble to the Statute of the Council of Europe as one of the three
principles which form the basis of all genuine democracy along with indi-
vidual freedom and political liberty. 11
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Article 3 of the Statute makes respect for the principle of the Rule of
Law: a precondition for accession of new member states to the organiza-
tion and thus to the Convention. The fact that the accession to the
Convention is linked through the membership of Council of Europe goes
beyond the simple geographical dimension of the European system for
protection of Human Rights. It expresses the idea that Human Rights
cannot be protected in the sense of Convention without affirming and
practicing the Rule of Law and democracy. The Rule of Law is thus one
of the three inter wide and partly overlapping core principals of the
Council of Europe with democracy and Human Rights. The close rela-
tionship between the Rule of Law and democratic society has been
underlined by the European Court of Human Rights through different
expressions. The achievement of these three principles: respect for the
Human Rights, pluralistic democracy and the Rule of Law is regarded as
a single objective, the core objective of the Council of Europe to be pur-
sued obviously mainly through the Convention and the court. The sec-
ond issue the role of the constitutional courts in overcoming legal gaps
and legal uncertainty is also extremely interesting. In ideal when some
national courts like the French Council has started to apply the
Convention to the areas not yet covered by the jurisprudence of the
Court.

Mr. President Harutyunyan,

Dear colleagues,

I have no doubt that your debates will be rich and fruitful, and that my col-
leagues from the Strasbourg Court will make significant contributions to
them.

I wish you all an excellent conference.

ÃÂÈÄÎ ÐÀÉÌÎÍÄÈ
Ïðåäñåäàòåëü Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà

Óâàæàåìûé Ïðåäñåäàòåëü ã-í Àðóòþíÿí!

Óâàæàåìûå êîëëåãè!

Äàìû è ãîñïîäà!

Ê ñîæàëåíèþ, ÿ íå ñìîã ïðèíÿòü ó÷àñòèå â ýòîé âåñüìà âàæíîé Åðå-
âàíñêîé ìåæäóíàðîäíîé êîíôåðåíöèè, íî ÿ ðàä, ÷òî íà íåé ïðèñóòñò-
âóþò ìíîãèå ìîè êîëëåãè -  ñóäüè Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëî-
âåêà, è îíè, áåçóñëîâíî, âíåñóò öåííûé âêëàä â äèñêóññèè. 
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Ýòè âñòðå÷è ãîâîðÿò î ðàñòóùåé âàæíîñòè äèàëîãà ìåæäó Ñòðàñáóðã-
ñêèì ñóäîì è âåðõîâíûìè è êîíñòèòóöèîííûìè ñóäàìè äîãîâàðèâàþ-
ùèõñÿ ãîñóäàðñòâ Åâðîïåéñêîé êîíâåíöèè ïî ïðàâàì ÷åëîâåêà. ×åì
ãëóáæå ìû îñîçíàåì, ÷òî ïîñëàíèå ñîñòîÿâøåéñÿ â ìàðòå ïðîøëîãî
ãîäà â Áðþññåëå ìåæìèíèñòåðñêîé êîíôåðåíöèè çàêëþ÷àåòñÿ â ðàçäå-
ëåíèè îòâåòñòâåííîñòè, ÷òî ÿâëÿåòñÿ êëþ÷îì ê ðàçðåøåíèþ çàäà÷ è
ïðîáëåì åâðîïåéñêîé ñèñòåìû çàùèòû ïðàâ ÷åëîâåêà, òåì ýôôåêòèâ-
íåå è àêòóàëüíåå áóäåò ýòîò ïðîöåññ. 

Ñî âñòóïëåíèåì â ñèëó Ïðîòîêîëà № 16 ê Êîíâåíöèè ýòîò äèàëîã
áóäåò èíñòèòóöèîíàëèçèðîâàí. Íà äàííûé ìîìåíò èç òðåáóåìûõ äå-
ñÿòè óæå åñòü 6 ðàòèôèêàöèé. ß ïîíèìàþ, ÷òî íåêîòîðûå èç íèõ íàõî-
äÿòñÿ íà ñòàäèè ðàçðàáîòêè. Íà ïðîøëîé íåäåëå, 11 îêòÿáðÿ, Ïðåçè-
äåíò Ôðàíöóçñêîé Ðåñïóáëèêè ã-í Îëëàíä â Ïàðëàìåíòñêîé àññàìáëåå
Ñîâåòà Åâðîïû çàâåðèë, ÷òî ëè÷íî óñêîðèò íàöèîíàëüíóþ ïðîöåäóðó
ðàòèôèêàöèè Ïðîòîêîëà. Òàê ÷òî ÿ ñ íåòåðïåíèåì æäó íà÷àëà ýòîé íî-
âîé ôîðìû ñîòðóäíè÷åñòâà.

Ïîçâîëüòå ìíå òàêæå óïîìÿíóòü î ïðîåêòå ñåòè ïî îáìåíó èíôîð-
ìàöèåé â îáëàñòè ñóäîïðîèçâîäñòâà åâðîïåéñêèõ âûñøèõ ñóäîâ.
Äàííûé ïðîåêò çàïóùåí Äèíîì Øïèëüìàíîì è íàõîäèòñÿ íà
ýêñïåðèìåíòàëüíîé ôàçå â âûñøèõ ñóäàõ ïðèíèìàþùåé ñòðàíû.
Òåïåðü îí îòêðûò äëÿ âñåõ åâðîïåéñêèõ âûñøèõ ñóäîâ, æåëàþùèõ
ïðèñîåäèíèòüñÿ ê íåìó. Ýòî äîñòàòî÷íî ñêðîìíîå íà÷èíàíèå ðàç-
ðàáîòàíî äëÿ òîãî, ÷òîáû ñäåëàòü âîçìîæíûì îáìåí èíôîðìàöèåé î
ñîîòâåòñòâóþùåì ïðåöåäåíòíîì ïðàâå Ñòðàñáóðãñêîãî ñóäà è íà-
öèîíàëüíûõ ñóäîâ. Îäíàêî óæå äîêàçàíî, ÷òî åãî öåííîñòü êàê èíñò-
ðóìåíòà îáóñëîâëåíà íå òîëüêî åãî ôóíêöèÿìè, íî è ðîñòîì äîâåðèÿ
è ðàçâèòèåì âçàèìîîòíîøåíèé íà åâðîïåéñêîì è íàöèîíàëüíîì
óðîâíÿõ.

Îáå òåìû ýòîé Ìåæäóíàðîäíîé êîíôåðåíöèè ÷ðåçâû÷àéíî âàæíû.

Ïåðâàÿ òåìà “Ðîëü è çíà÷åíèå Êîíòðîëüíîãî ñïèñêà âåðõîâåíñòâà
ïðàâà Âåíåöèàíñêîé êîìèññèè” ïðåäñòàâëÿåò î÷åâèäíûé èíòåðåñ äëÿ
Ñòðàñáóðãñêîãî ñóäà. Âåðõîâåíñòâî ïðàâà, êàê ïðàâèëüíî îòìå÷åíî â
äîêóìåíòå Âåíåöèàíñêîé êîìèññèè, óïîìèíàåòñÿ â ïðåàìáóëå Óñòàâà
Ñîâåòà Åâðîïû â êà÷åñòâå îäíîãî èç òðåõ ïðèíöèïîâ, ëåæàùèõ â
îñíîâå ëþáîé èñòèííîé äåìîêðàòèè íàðÿäó ñ èíäèâèäóàëüíûìè è
ïîëèòè÷åñêèìè ñâîáîäàìè.

Ñòàòüÿ 3 Óñòàâà ïðèäàåò áîëüøîå çíà÷åíèå ïðèíöèïó âåðõîâåíñòâà
ïðàâà, ÷òî ÿâëÿåòñÿ ïðåäïîñûëêîé äëÿ ïðèñîåäèíåíèÿ íîâûõ
ãîñóäàðñòâ-÷ëåíîâ ê îðãàíèçàöèè è òåì ñàìûì ê Êîíâåíöèè. Òîò ôàêò,
÷òî ïðèñîåäèíåíèå ê Êîíâåíöèè ñâÿçàíî ñ ÷ëåíñòâîì â Ñîâåòå Åâðîïû,
âûõîäèò çà ðàìêè ïðîñòîãî ãåîãðàôè÷åñêîãî àñïåêòà åâðîïåéñêîé
ñèñòåìû çàùèòû ïðàâ ÷åëîâåêà. Ýòî îçíà÷àåò, ÷òî â ðàìêàõ Êîíâåíöèè
ïðàâà ÷åëîâåêà íå ìîãóò áûòü çàùèùåíû áåç çàêðåïëåíèÿ è
èñïîëüçîâàíèÿ íà ïðàêòèêå âåðõîâåíñòâà ïðàâà è äåìîêðàòèè. 13
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Òàêèì îáðàçîì, íàðÿäó ñ äåìîêðàòèåé è ïðàâàìè ÷åëîâåêà, âåðõîâåíñò-
âî ïðàâà ÿâëÿåòñÿ îäíèì èç òðåõ âçàèìîñâÿçàííûõ è ÷àñòè÷íî ñîâïà-
äàþùèõ îñíîâíûõ ïðèíöèïîâ ïðàâà Ñîâåòà Åâðîïû. Òåñíàÿ âçàèìî-
ñâÿçü ìåæäó âåðõîâåíñòâîì ïðàâà è äåìîêðàòè÷åñêèì îáùåñòâîì íå-
îäíîêðàòíî îòìå÷àëàñü Åâðîïåéñêèì ñóäîì ïî ïðàâàì ÷åëîâåêà.

Ñîáëþäåíèå òàêèõ òðåõ ïðèíöèïîâ, êàê óâàæåíèå ïðàâ ÷åëîâåêà, ïëþ-
ðàëèñòè÷åñêàÿ äåìîêðàòèÿ è âåðõîâåíñòâî ïðàâà ðàññìàòðèâàåòñÿ êàê
åäèíàÿ öåëü, îñíîâíàÿ çàäà÷à Ñîâåòà Åâðîïû, è îíî ãëàâíûì îáðàçîì
äîëæíî îñóùåñòâëÿòüñÿ ïîñðåäñòâîì Êîíâåíöèè è ñóäîâ. 

Áîëüøîé èíòåðåñ âûçûâàåò òàêæå âòîðàÿ òåìà î ðîëè êîíñòèòóöèîí-
íûõ ñóäîâ â ïðåîäîëåíèè ïðàâîâûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåëåí-
íîñòè. Â èäåàëå — ýòî êîãäà íåêîòîðûå íàöèîíàëüíûå ñóäû, êàê, íà-
ïðèìåð, Êîíñòèòóöèîííûé Ñîâåò Ôðàíöèè, íà÷àëè ïðèìåíÿòü Êîíâåí-
öèþ â ñôåðàõ, êîòîðûå ïîêà åùå íå âõîäÿò â þðèñïðóäåíöèþ  Ñóäà. 

Óâàæàåìûé Ïðåäñåäàòåëü ã-í Àðóòþíÿí!

Óâàæàåìûå êîëëåãè!

ß íèñêîëüêî íå ñîìíåâàþñü â òîì, ÷òî Âàøè äèñêóññèè áóäóò âåñüìà
ñîäåðæàòåëüíûìè è ðåçóëüòàòèâíûìè, à ìîè êîëëåãè èç Ñòðàñáóðãñ-
êîãî ñóäà  âíåñóò ñâîé çíà÷èòåëüíûé âêëàä â ðàáîòó Êîíôåðåíöèè.

Æåëàþ âñåì ïëîäîòâîðíîé ðàáîòû!

14

ÃÂ
È
Ä
Î
 Ð
À
É
Ì
Î
Í
Ä
È
. 
Å
Â
Ð
Î
Ï
Å
É
Ñ
Ê
È
É
 Ñ
Ó
Ä
 Ï
Î
 Ï
Ð
À
Â
À
Ì
 ×
Å
Ë
Î
Â
Å
Ê
À



ÏÐÈÂÅÒÑÒÂÅÍÍÛÅ ÑËÎÂÀ 
WELCOMING SPEECHES 

PHILIPPE BOILLAT 
Director General for Human Rights and Rule of Law 
of the Council of Europe

Dear Mr. Harutyunyan,

Dear Mr. Tatoyan,

Esteemed and honourable Judges, 

Excellences, 

Ladies and Gentlemen,

On behalf of the Secretary General of the Council of Europe, 

Mr. Thorbjørn Jagland, it is a great honour and a real pleasure for me to
open this conference in Yerevan. I would like, at the outset, to congratu-
late the organisers on arranging such a timely and important event.
Indeed, the role of the constitutional courts in preserving the coherence
and harmony of the domestic legal order is crucial. I am delighted to be
here since my Directorate General is actively involved in cooperation with
all higher courts of our member States, including all those represented in
this hall.

I would like to thank the organisers in particular for choosing this forum
to promote the Venice Commission’s Rule of Law Checklist, which was
recently endorsed by the Committee of Ministers of the Council of Europe.
The timing for our discussion is perfect, the Rule of Law Checklist being
an innovative tool for systematic constitutional monitoring in our member
States. The Rule of Law Checklist is intended to facilitate a correct and
consistent understanding and interpretation of the concept and thus to
facilitate the effective application of the principles of the Rule of Law in
practice. I am confident that the next day and a half will produce fruitful
discussions and concrete recommendations in that regard.

We should bear in mind, however, that the new Rule of Law Checklist is
not an isolated tool. It should be taken in the context of the Council of
Europe’s overall policy directed to enhance the independence, efficiency
and quality of justice.

The Sofia Conference in April this year was another important milestone.
It provided an opportunity for Ministers of Justice and representatives of
the judiciary at the highest level to take stock of recent reforms in the jus-
tice sector and to identify challenges. It resulted in an Action Plan for the 15
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16 five years ahead on strengthening judicial independence and impartiality,
defined as the indispensable precondition of the Rule of law.

The Supreme and Constitutional Courts of our member States have an out-
standing role to play in the implementation of both the Action Plan and
the new Checklist. I am looking forward to addressing these topics with all
of you.

Mr. President,

The Conference is also supposed to address another important topic: the
role of the supreme and constitutional courts in dealing with legal gaps
and inconsistencies. Indeed, problems in compliance with our common
standards arise most frequently in court practice, not in the texts them-
selves. Disharmonised judicial practice is the source of incoherence and
legal uncertainty. Hence the need for special measures to be taken by the
higher courts to ensure harmonisation of the case law at national level with
a view to preventing uncertainty and remedying failures.

Our cooperation projects have thus created platforms for more dialogue
between judges, including the Strasbourg Court and national courts at dif-
ferent levels. These activities go hand in hand with good quality training,
to which the HELP Programme significantly contributes. We will thus, sys-
tematically include the component dealing with the harmonisation of the
case law in our work vis-à-vis all member States. I am convinced that our
debates today and tomorrow will provide very valuable information and
views to allow our activities to be consolidated and complemented.

Before we start our work, I would like to thank the GIZ and the European
Union for their support in funding and organising this Conference. I am
also happy to note that the discussion of these important themes is hap-
pening in a format, which is turning into an excellent tradition. Yerevan
conferences are becoming traditional venues for exploring constitutional
aspects of themes related to rule of law and human rights.

I wish you a fruitful Conference and look forward to our discussions.

P
H
IL
IP
P
E
 B
O
IL
LA
T
. 
C
O
U
N
C
IL
 O
F
 E
U
R
O
P
E



17

ÔÈËÈÏÏ ÁÓÀÉß
Ãåíåðàëüíûé äèðåêòîð Ãåíåðàëüíîãî äèðåêòîðàòà 
ïî ïðàâàì ÷åëîâåêà è âåðõîâåíñòâó ïðàâà Ñîâåòà Åâðîïû

Óâàæàåìûé ãîñïîäèí Àðóòþíÿí!

Óâàæàåìûé ãîñïîäèí Òàòîÿí!

Ìíîãîóâàæàåìûå ñóäüè!

Äàìû è ãîñïîäà!

Äëÿ ìåíÿ áîëüøàÿ ÷åñòü è ìíå âåñüìà ïðèÿòíî îòêðûòü ýòó Êîíôåðåí-
öèþ çäåñü â Åðåâàíå îò  èìåíè Ãåíåðàëüíîãî ñåêðåòàðÿ Ñîâåòà Åâðîïû
ã-íà Òóðáü¸ðíà ßãëàíäà. Ïðåæäå âñåãî ÿ õîòåë áû ïîçäðàâèòü îðãàíè-
çàòîðîâ çà èíèöèèðîâàíèå òàêîãî ñâîåâðåìåííîãî è âàæíîãî ñîáûòèÿ. 

Äåéñòâèòåëüíî, êîíñòèòóöèîííûå ñóäû èãðàþò ðåøàþùóþ ðîëü â ñî-
õðàíåíèè åäèíñòâà è ñîãëàñîâàííîñòè âíóòðåííåãî ïðàâîâîãî ïîðÿäêà.
ß òàêæå ðàä íàõîäèòüñÿ çäåñü, ïîñêîëüêó íàø Ãåíåðàëüíûé äèðåêòîðàò
àêòèâíî ñîòðóäíè÷àåò ñî âñåìè âûñøèìè ñóäàìè íàøèõ ãîñóäàðñòâ-
÷ëåíîâ, âêëþ÷àÿ è òå, êîòîðûå ïðåäñòàâëåíû çäåñü.

ß õîòåë áû ïîáëàãîäàðèòü îðãàíèçàòîðîâ, â ÷àñòíîñòè, çà âûáîð äàí-
íîãî ôîðóìà äëÿ ïðåäñòàâëåíèÿ ïðèíÿòîãî Âåíåöèàíñêîé êîìèññèåé
Êîíòðîëüíîãî ñïèñêà âåðõîâåíñòâà ïðàâà, êîòîðûé íåäàâíî áûë îäîá-
ðåí Êîìèòåòîì ìèíèñòðîâ Ñîâåòà Åâðîïû. Âðåìÿ ïðîâåäåíèÿ íàøåãî
îáñóæäåíèÿ âûáðàíî èäåàëüíî: Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà
ïðàâà ÿâëÿåòñÿ èííîâàöèîííûì èíñòðóìåíòîì äëÿ ïîñëåäîâàòåëüíîãî
êîíñòèòóöèîííîãî ìîíèòîðèíãà â íàøèõ ãîñóäàðñòâàõ-÷ëåíàõ. Êîíò-
ðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà ðàññ÷èòàí îáëåã÷èòü ïðàâèëüíîå
è ïîñëåäîâàòåëüíîå ïîíèìàíèå è òîëêîâàíèå ïîíÿòèÿ âåðõîâåíñòâà
ïðàâà è òåì ñàìûì ñïîñîáñòâîâàòü ýôôåêòèâíîìó ïðèìåíåíèþ ïðèí-
öèïîâ âåðõîâåíñòâà ïðàâà íà ïðàêòèêå. ß óâåðåí, ÷òî ýòè äíè áóäóò
ïëîäîòâîðíûìè äëÿ îáñóæäåíèé è êîíêðåòíûõ ðåêîìåíäàöèé.

Îäíàêî ñëåäóåò èìåòü â âèäó, ÷òî Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà
ïðàâà íå ÿâëÿåòñÿ èçîëèðîâàííûì èíñòðóìåíòîì. Åãî ñëåäóåò ïðè-
íèìàòü â êîíòåêñòå îáùåé ïîëèòèêè Ñîâåòà Åâðîïû, íàïðàâëåííîé íà
ïîâûøåíèå íåçàâèñèìîñòè, ýôôåêòèâíîñòè è êà÷åñòâà ïðàâîñóäèÿ.

Êîíôåðåíöèÿ â Ñîôèè â àïðåëå ýòîãî ãîäà ñòàëà åùå îäíîé âàæíîé
âåõîé. Îíà äàëà âîçìîæíîñòü ìèíèñòðàì þñòèöèè è ïðåäñòàâèòåëÿì
ñóäåáíîé ñèñòåìû âûñøåãî óðîâíÿ ïîäâåñòè èòîãè ïîñëåäíèõ ðåôîðì
â ñôåðå ïðàâîñóäèÿ è âûÿâèòü ïðîáëåìû. Ýòî ïðèâåëî ê ïðèíÿòèþ íà
ïîñëåäóþùèå ïÿòü ëåò Ïëàíà äåéñòâèé ïî óêðåïëåíèþ íåçàâèñèìîñòè
è áåñïðèñòðàñòíîñòè ñóäåáíîé ñèñòåìû, ÿâëÿþùåãîñÿ íåçàìåíèìîé
ïðåäïîñûëêîé âåðõîâåíñòâà ïðàâà.

Âåðõîâíûå è êîíñòèòóöèîííûå ñóäû íàøèõ ãîñóäàðñòâ-÷ëåíîâ èãðàþò
îãðîìíóþ ðîëü êàê â îñóùåñòâëåíèè Ïëàíà äåéñòâèé, òàê è íîâîãî
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18 Êîíòðîëüíîãî ñïèñêà âåðõîâåíñòâà ïðàâà. ß ñ íåòåðïåíèåì æäó ìî-
ìåíòà, êîãäà ñìîãó ïîäåëèòüñÿ ñ Âàìè ýòèìè òåìàìè.

Ãîñïîäèí Ïðåäñåäàòåëü!

Êîíôåðåíöèÿ ïîìèìî âñåãî äîëæíà îáðàòèòüñÿ åùå è ê äðóãîé âàæ-
íîé òåìå — ê ðîëè âåðõîâíûõ è êîíñòèòóöèîííûõ ñóäîâ â îòíîøåíèè
ïðàâîâûõ ïðîáåëîâ è íåñîîòâåòñòâèé. Äåéñòâèòåëüíî, ïðîáëåìû â
ñîîòâåòñòâèè ñ íàøèìè îáùèìè ñòàíäàðòàìè ÷àùå âñåãî âîçíèêàþò â
ñóäåáíîé ïðàêòèêå, à íå â ñàìèõ òåêñòàõ. Íåãàðìîíè÷íàÿ ñóäåáíàÿ ïðàê-
òèêà ÿâëÿåòñÿ èñòî÷íèêîì íåñîãëàñîâàííîñòè è ïðàâîâîé íåîïðåäå-
ëåííîñòè. Îòñþäà âûòåêàåò íåîáõîäèìîñòü ïðèíÿòèÿ ñïåöèàëüíûõ
ìåð, íåîáõîäèìûõ äëÿ âûøåñòîÿùèõ ñóäîâ ïî îáåñïå÷åíèþ ãàðìîíè-
çàöèè ïðåöåäåíòíîãî ïðàâà íà íàöèîíàëüíîì óðîâíå ñ öåëüþ ïðåäîòâðà-
ùåíèÿ íåîïðåäåëåííîñòè è óñòðàíåíèÿ ïðîáåëîâ.

Òàêèì îáðàçîì, íàøè ïðîãðàììû ïî ñîòðóäíè÷åñòâó ñîçäàëè ïëàòôîð-
ìó äëÿ ðàñøèðåíèÿ äèàëîãà ìåæäó ñóäüÿìè, âêëþ÷àÿ Ñòðàñáóðãñêèé
ñóä è íàöèîíàëüíûå ñóäû ðàçíûõ óðîâíåé. Ýòè äåéñòâèÿ íåîòäåëèìû
îò õîðîøåãî êà÷åñòâà ïîäãîòîâêè, ÷åìó òàêæå ñïîñîáñòâóåò Ïðîãðàì-
ìà HELP. Òàêèì îáðàçîì, ìû ñèñòåìàòè÷åñêè âêëþ÷àåì â íàøó ðàáîòó
ñî âñåìè ãîñóäàðñòâàìè-÷ëåíàìè ýòîò êîìïîíåíò äëÿ ãàðìîíèçàöèè
ïðåöåäåíòíîãî ïðàâà. ß óáåæäåí, ÷òî â õîäå ñåãîäíÿøíèõ è çàâòðàø-
íèõ äèñêóññèé áóäóò âûðàæåíû ðàçëè÷íûå ìíåíèÿ è áóäåò ïîëó÷åíà
öåííàÿ èíôîðìàöèÿ, ÷òî ñïîñîáñòâóåò  îáúåäèíåíèþ è ðàñøèðåíèþ
íàøèõ äåéñòâèé.

Ïðåæäå ÷åì ïðèñòóïèì ê  ðàáîòå, ÿ õîòåë áû ïîáëàãîäàðèòü GIZ è Åâ-
ðîïåéñêèé ñîþç çà èõ ïîääåðæêó â ôèíàíñèðîâàíèè è îðãàíèçàöèè
äàííîé Êîíôåðåíöèè. ß òàêæå ðàä îòìåòèòü, ÷òî îáñóæäåíèå ýòèõ
âàæíûõ òåì îñóùåñòâëÿåòñÿ â ôîðìàòå, êîòîðûé óæå ñòàë äîáðîé
òðàäèöèåé. Åðåâàíñêèå êîíôåðåíöèè ñòàíîâÿòñÿ òðàäèöèîííîé ïëîùàä-
êîé èçó÷åíèÿ è îáñóæäåíèÿ êîíñòèòóöèîííûõ àñïåêòîâ òåì, ñâÿçàí-
íûõ ñ âåðõîâåíñòâîì ïðàâà è ïðàâ ÷åëîâåêà.

Æåëàþ Âàì ïëîäîòâîðíîé ðàáîòû è ñ íåòåðïåíèåì æäó íàøèõ äèñêóñ-
ñèé!
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JAN HELGESEN
Chair of the Scientific Council of the Venice Commission 
of the Council of Europe

Mr President of the Constitutional Court,

Honourable Presidents and Judges of Constitutional Courts,

Excellencies,

Ladies and gentlemen,

It is a great pleasure for me to be here with you today and to welcome you,
on behalf of the Venice Commission at the annual Yerevan International
Conference which is, as you know, an annual rendez-vous to which the
Venice Commission attaches great importance. 

The Venice Commission has with Armenia, our host country, a long history
of genuine dialogue and often fruitful cooperation. Our dialogue on the
constitutional reform which led to the two 2014 opinions on the draft
amendments to the Constitution was a high point of this cooperation. This
cooperation is ongoing: the Venice Commission recently adopted two
opinions on the electoral code (draft electoral code of 18 April 2016 and
electoral code as amended on 30 June 2016) and we can only but welcome
this mutual trust between Armenia and the Commission

Mr President, 

Today we have an ambitious agenda as we will be discussing both the Role
of Constitutional Courts in overcoming legal gaps and legal uncertainty
and the role and significance of the “Rule of Law checklist”, adopted by
the Venice Commission in March last year, in the process of conducting
constitutional monitoring.

Legislative omissions (may) occur in every country, when Parliaments,
which had the duty to legislate, fail to ensure that the relevant and necessary
acts are passed and are complete, they leave a legal gap, lacunae or vacuum
in the legal system. How should these legal gaps be overcome? 

What is the role of Constitutional Courts and equivalent bodies in such 
situation? Can they, should they filled in the gaps by interpreting the
existing laws, in conformity with the Constitution? How far can they go in
doing so?  

On the contrary, should they send back the issue to Parliament, possibly
by declaring the Law unconstitutional?

At what point will it be considered that interpreting the existing laws
equate or is a tantamount to infringe the fundamental democratic principle
of the separation of powers? 
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20 We can see at this point the obvious link between the two subject matter
chosen for discussion at this Conference: in most, if not all definitions of
the rule of law, separation of powers is a requirement1 See for instance the
first report of the Venice Commission on the Rule of Law and the report
drafted in the framework of the Swedish Chairmanship of the Committee
of Ministers (CM(2008)170).

In cases where interpretation is chosen as the best means to overcome
legal gaps, what is needed so that the decision of Constitutional Court or
equivalent body can be considered as fulfilling the legal certainty princi-
ple which is a vital criterion of the Rule of Law? 

The Rule of Law Checklist adopted by the Venice Commission — and
endorsed by the Committee of Ministers of the Council of Europe - has
been designed as a tool for the actors who may decide to carry out an
assessment of the respect of the Rule of Law. The checklist enumerates
benchmarks which are not exhaustive but can be use as guidance.

The Venice Commission itself, when dealing with rule of law issues in the
framework of an opinion, has already referred to the checklist; we did so
in particular, 

- In the Opinion on the Draft Constitutional amendments in France realt-
ing to emergency situations;

- The opinion on Curfews in South Eastern Turkey

- And the Amicus Curiae Brief for the Constitutional Court of Moldova on
the Right of Recourse by the State against Judges

- And, most recently in the opinion on the Act on the Constitutional
Tribunal of Poland.

There are certainly many other possible applications as we will see when
we will come back to the rule of Law checklist later today.

For now, Mr. President, I would like to thank you for having given us the
chance to introduce the checklist to this distinguished audience.

I look forward to our discussions which will, no doubt, be very interesting.

Thank you, Mr. President.
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1 Report on the rule of Law adopted by the Venice Commission at its 86th plenary session (Venice, 25-
26 March 2011), CDL-AD(2011)003rev par. 23. More can be found in the case-law of the European
Court of Human Rights. The Court considers that the rule of law is a concept inherent in all articles
of the Convention (and uses not only the terms “prééminence du droit”, but also “Etat de droit” in
French). The case-law of the European Court of Human Rights, as summarised in the already men-
tioned report drafted in the framework of the Swedish Chairmanship of the Committee of Ministers
(CM(2008)170), applies the notion of the rule of law to a number of issues, with a rather formal
approach, starting from the principle of legality in the narrow sense, but developing various aspects
of (procedural) due process and legal certainty as well as separation of powers, including the judici-
ary, and equality before the law. In Golder v. UK (1975) 1 EHRR 524, the Court stated (at para.34),
“one can scarcely conceive of the rule of law without there being the possibility of having access to
the courts. See also Philis v. Greece (1991), Series A No. 209, para. 59. The reference to the rule of
law by the Court as inherent in all articles of the Convention gives it, however, a substantive nature
too.



ßÍ ÕÅËÜÃÅÑÅÍ
Ïðåäñåäàòåëü Íàó÷íîãî ñîâåòà Âåíåöèàíñêîé êîìèññèè 
Ñîâåòà Åâðîïû

Óâàæàåìûé  Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Àðìåíèè!

Óâàæàåìûå ïðåäñåäàòåëè è ñóäüè êîíñòèòóöèîííûõ ñóäîâ!

Äàìû è ãîñïîäà!

Äëÿ ìåíÿ áîëüøîå óäîâîëüñòâèå íàõîäèòüñÿ ñåãîäíÿ çäåñü ñ âàìè è îò
èìåíè Âåíåöèàíñêîé êîìèññèè ïðèâåòñòâîâàòü âàñ íà åæåãîäíîé Åðå-
âàíñêîé ìåæäóíàðîäíîé êîíôåðåíöèè, ÿâëÿþùåéñÿ åæåãîäíûì ren-
dez-vous, êîòîðîé Âåíåöèàíñêàÿ êîìèññèÿ ïðèäàåò áîëüøîå çíà÷åíèå.

Âåíåöèàíñêàÿ êîìèññèÿ èìååò ñ Àðìåíèåé - íàøåé ïðèíèìàþùåé
ñòðàíîé äàâíþþ èñòîðèþ ïîäëèííîãî äèàëîãà è ïëîäîòâîðíîãî ñîò-
ðóäíè÷åñòâà. Íàø äèàëîã ïî âîïðîñàì êîíñòèòóöèîííîé ðåôîðìû ñòàë
âåõîé ýòîãî ñîòðóäíè÷åñòâà, êîòîðûé ïðèâåë ê ïðèíÿòèþ â 2014 ãîäó
äâóõ çàêëþ÷åíèé êàñàòåëüíî ïðîåêòà êîíñòèòóöèîííûõ ðåôîðì. Ýòî
ñîòðóäíè÷åñòâî ïðîäîëæàåòñÿ. Âåíåöèàíñêàÿ Êîìèññèÿ íåäàâíî ïðè-
íÿëà äâà çàêëþ÷åíèÿ îòíîñèòåëüíî Èçáèðàòåëüíîãî êîäåêñà (ïðîåêòà
Èçáèðàòåëüíîãî êîäåêñà îò 18 àïðåëÿ 2016 ãîäà è Èçáèðàòåëüíîãî êî-
äåêñà â ðåäàêöèè îò 30 èþíÿ 2016 ã.), è òàêîå âçàèìíîå äîâåðèå ìåæäó
Àðìåíèåé è Êîìèññèåé íàìè òîëüêî ïðèâåòñòâóåòñÿ.

Ã-í Ïðåäñåäàòåëü!

Ñåãîäíÿ ó íàñ âåñüìà àìáèöèîçíàÿ ïîâåñòêà äíÿ, òàê êàê áóäåì îá-
ñóæäàòü ðîëü êîíñòèòóöèîííûõ ñóäîâ â ïðåîäîëåíèè ïðîáåëîâ â çàêî-
íå è ïðàâîâîé íåîïðåäåëåííîñòè, à òàêæå ðîëü è çíà÷åíèå ïðèíÿòîãî
Âåíåöèàíñêîé êîìèññèåé â ìàðòå ïðîøëîãî ãîäà Êîíòðîëüíîãî ñïèñêà
âåðõîâåíñòâà ïðàâà â îñóùåñòâëåíèè êîíñòèòóöèîííîãî ìîíèòîðèíãà.

Çàêîíîäàòåëüíûå ïðîáåëû åñòü â êàæäîé ñòðàíå. Êîãäà Ïàðëàìåíòàì,
îáÿçàííûì èçäàâàòü çàêîíû, íå óäàåòñÿ îáåñïå÷èòü ïðèíÿòèå ñîîò-
âåòñòâóþùèõ è íåîáõîäèìûõ àêòîâ, îñòàâëÿåòñÿ ïðàâîâîé ïðîáåë, ëà-
êóíà, âàêóóì â ïðàâîâîé ñèñòåìå. Êàê äîëæíû áûòü ïðåîäîëåíû ýòè
ïðîáåëû â çàêîíå?

Êàêîâà ðîëü êîíñòèòóöèîííûõ ñóäîâ è ýêâèâàëåíòíûõ îðãàíîâ â òàêîé
ñèòóàöèè?

Ìîãóò ëè îíè, äîëæíû ëè îíè âîñïîëíÿòü ýòè ïðîáåëû ïóòåì òîëêî-
âàíèÿ ñóùåñòâóþùèõ çàêîíîâ â ñîîòâåòñòâèè ñ Êîíñòèòóöèåé? 

Êàê äàëåêî ìîãóò îíè ïîéòè?

Äîëæíû ëè îíè âîçâðàùàòü ýòîò âîïðîñ â ïàðëàìåíò, âîçìîæíî îáúÿ-
âèâ çàêîí íåêîíñòèòóöèîííûì?

Â êàêîé ìîìåíò òîëêîâàíèå ñóùåñòâóþùèõ çàêîíîâ áóäåò ïðèðàâ- 21
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22 íèâàòüñÿ èëè áóäåò ðàâíîñèëüíî íàðóøåíèþ ôóíäàìåíòàëüíîãî äåìîê-
ðàòè÷åñêîãî ïðèíöèïà ðàçäåëåíèÿ âëàñòåé?

Òóò ìû ìîæåì óâèäåòü î÷åâèäíóþ ñâÿçü ìåæäó ýòèìè äâóìÿ ðàññìàò-
ðèâàåìûìè âîïðîñàìè, âûáðàííûìè äëÿ îáñóæäåíèÿ íà ýòîé Êîíôå-
ðåíöèè; ïî÷òè âî âñåõ, åñëè íå âî âñåõ îïðåäåëåíèÿõ âåðõîâåíñòâà
ïðàâà ðàçäåëåíèå âëàñòåé ÿâëÿåòñÿ íåîáõîäèìîé ïðåäïîñûëêîé1. Ñì.,
íàïðèìåð, ïåðâûé äîêëàä Âåíåöèàíñêîé êîìèññèè î âåðõîâåíñòâå
ïðàâà è äîêëàä, ïîäãîòîâëåííûé â ðàìêàõ øâåäñêîãî ïðåäñåäàòåëüñòâà
â Êîìèòåòå ìèíèñòðîâ (ÑÌ(2008)170).

Â òåõ ñëó÷àÿõ, êîãäà òîëêîâàíèå âûáðàíî â êà÷åñòâå ëó÷øåãî ñðåäñòâà
ïðåîäîëåíèÿ ïðîáåëîâ â çàêîíå, ÷òî òðåáóåòñÿ äëÿ òîãî, ÷òîáû ðåøå-
íèå êîíñòèòóöèîííîãî ñóäà èëè ýêâèâàëåíòíîãî îðãàíà ðàññìàòðèâà-
ëîñü êàê îñóùåñòâëåíèå ïðèíöèïà ïðàâîâîé îïðåäåëåííîñòè, ÿâëÿþ-
ùåãîñÿ îñíîâíûì êðèòåðèåì âåðõîâåíñòâà ïðàâà?

Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà, ïðèíÿòûé Âåíåöèàíñêîé êî-
ìèññèåé è îäîáðåííûé Êîìèòåòîì ìèíèñòðîâ Ñîâåòà Åâðîïû, áûë
ðàçðàáîòàí â êà÷åñòâå èíñòðóìåíòà äëÿ îöåíêè ñîáëþäåíèÿ âåðõî-
âåíñòâà ïðàâà. Êîíòðîëüíûé ñïèñîê ïåðå÷èñëÿåò êðèòåðèè, êîòîðûå
íå ÿâëÿþòñÿ èñ÷åðïûâàþùèìè, íî ìîãóò áûòü èñïîëüçîâàíû â êà÷åñò-
âå îðèåíòèðà.

Ñàìà Âåíåöèàíñêàÿ êîìèññèÿ â ðàìêàõ ñâîèõ çàêëþ÷åíèé êàñàòåëüíî
âîïðîñîâ âåðõîâåíñòâà ïðàâà óæå ñîñëàëàñü íà Êîíòðîëüíûé ñïèñîê,
â ÷àñòíîñòè:

- â Çàêëþ÷åíèè ïî ïðîåêòó êîíñòèòóöèîííûõ èçìåíåíèé âî Ôðàíöèè
îòíîñèòåëüíî ÷ðåçâû÷àéíûõ ñèòóàöèé;

- â Çàêëþ÷åíèè êàñàòåëüíî ââåäåíèÿ êîìåíäàíòñêîãî ÷àñà â þãî-âîñ-
òî÷íîé Òóðöèè;

- â Çàêëþ÷åíèè amicus curiae  äëÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè
Ìîëäîâà îòíîñèòåëüíî ïðàâà ðåãðåññà ãîñóäàðñòâà â îòíîøåíèè ñó-
äåé;
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1 Äîêëàä î âåðõîâåíñòâå ïðàâà, ïðèíÿòûé Âåíåöèàíñêîé êîìèññèåé íà 86-îì Ïëåíàðíîì çà-
ñåäàíèè (Âåíåöèÿ, 25-26 ìàðòà 2011 ãîäà), CDL-AD (2011) 003rev ïàð. 23. Ìíîãîå ìîæíî íàéòè
è â ïðåöåäåíòíîì ïðàâå Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà. Ñóä ñ÷èòàåò, ÷òî âåðõîâåíñòâî
ïðàâà ÿâëÿåòñÿ ïîíÿòèåì, ïðèñóùèì âñåì ñòàòüÿì Êîíâåíöèè (è èñïîëüçóåò íå òîëüêî òåðìèíû
“prééminence du droit”, íî è “Etat de droit” íà ôðàíöóçñêîì ÿçûêå). Ïðåöåäåíòíîå ïðàâî Åâðî-
ïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà, êîòîðîå êðàòêî èçëîæåíî â óæå óïîìÿíóòîì äîêëàäå, ñîñ-
òàâëåííîì â ðàìêàõ øâåäñêîãî ïðåäñåäàòåëüñòâà â Êîìèòåòå ìèíèñòðîâ (ÑÌ (2008)170),
ïðèìåíÿåò ïîíÿòèå âåðõîâåíñòâà ïðàâà ïî ðÿäó âîïðîñîâ ñ äîâîëüíî ôîðìàëüíûì ïîäõîäîì,
èñõîäÿ èç ïðèíöèïà çàêîííîñòè â óçêîì ñìûñëå, íî ðàçâèâàÿ ðàçëè÷íûå àñïåêòû (ïðîöåñ-
ñóàëüíîãî) íàäëåæàùåãî ïðîöåññà, ïðàâîâîé îïðåäåëåííîñòè, ðàçäåëåíèÿ ïîëíîìî÷èé, â òîì
÷èñëå ñóäåáíîé ñèñòåìû, à òàêæå ðàâåíñòâî ïåðåä çàêîíîì. Â äåëå Ãîëäåð ïðîòèâ Âåëèêî-
áðèòàíèè (1975) 1 EHRR 524 Ñóä óêàçàë (â ïóíêò 34): "Âðÿä ëè ìîæíî ïðåäñòàâèòü ñåáå âåðõî-
âåíñòâî ïðàâà áåç íàëè÷èÿ âîçìîæíîñòè èìåòü äîñòóï ê ñóäàì”. Ñìîòðèòå òàêæå Philis Ïðîòèâ
Ãðåöèè (1991), Èçäàíèå A, № 209, ïóíêò. 59. Ññûëêà Ñóäà íà âåðõîâåíñòâî ïðàâà, êîòîðàÿ
õàðàêòåðíà äëÿ âñåõ ñòàòåé Êîíâåíöèè, ïðèäàåò ýòîìó ñóáñòàíòèâíûé õàðàêòåð.
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- è ñîâñåì íåäàâíî â Çàêëþ÷åíèè ïî Çàêîíó î Êîíñòèòóöèîííîì òðè-
áóíàëå Ïîëüøè.

Åñòü êîíå÷íî è ìíîãî äðóãèõ âîçìîæíûõ ïðèìåíåíèé, ê ÷åìó ìû ïîç-
æå ñåãîäíÿ îáðàòèìñÿ â õîäå îáñóæäåíèé î Êîíòðîëüíîì ñïèñêå âåð-
õîâåíñòâà ïðàâà.

Ã-í Ïðåäñåäàòåëü, ÿ õîòåë áû ïîáëàãîäàðèòü Âàñ çà ïðåäîñòàâëåííóþ
âîçìîæíîñòü ïðåäñòàâèòü Êîíòðîëüíûé ñïèñîê ýòîé óâàæàåìîé àóäè-
òîðèè.

ß ñ íåòåðïåíèåì æäó íàøèõ îáñóæäåíèé, êîòîðûå, íåñîìíåííî, áóäóò
î÷åíü èíòåðåñíûìè.
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24 ÀÐÌÀÍ ÒÀÒÎßÍ
Çàùèòíèê ïðàâ ÷åëîâåêà Ðåñïóáëèêè Àðìåíèÿ

Óâàæàåìûé ãîñïîäèí Àðóòþíÿí!

Óâàæàåìûå ãîñïîäèí Áóàéÿ, ãîñïîäèí Õåëüãåñåí! 

Óâàæàåìûå ãîñòè!

Äàìû è ãîñïîäà!

Ïðåæäå âñåãî ïîçâîëüòå ïðèâåòñòâîâàòü Âàñ íà ýòîé Åðåâàíñêîé ìåæ-
äóíàðîäíîé êîíôåðåíöèè, êîòîðàÿ ñèìâîëè÷íà óæå òåì, ÷òî ïîñâÿùå-
íà ðîëè è çíà÷åíèþ Êîíòðîëüíîãî ñïèñêà âåðõîâåíñòâà ïðàâà Âåíå-
öèàíñêîé êîìèññèè Ñîâåòà Åâðîïû â äåëå îñóùåñòâëåíèÿ  ñèñòåìíîãî
êîíñòèòóöèîííîãî ìîíèòîðèíãà, à òàêæå ðîëè êîíñòèòóöèîííîãî ñóäà
â ïðåîäîëåíèè ïðîáåëà è íåîïðåäåëåííîñòè çàêîíà. Âåðõîâåíñòâî ïðà-
âà, íåñîìíåííî, — âñåîáùàÿ öåííîñòü, êîòîðàÿ òðåáóåò âñåîáùåãî
ïðèçíàíèÿ è íà ìåæäóíàðîäíîì, è íà íàöèîíàëüíîì óðîâíÿõ. Ýòîò îñ-
íîâîïîëàãàþùèé ïîäõîä ëåæèò â îñíîâå âñåõ ìåæäóíàðîäíûõ äîêó-
ìåíòîâ, ïðè÷åì îí ðàññìàòðèâàåòñÿ èìåííî ñ òî÷êè çðåíèÿ îáåñïå÷å-
íèÿ îñíîâ äåìîêðàòèè â êîíêðåòíîé ñòðàíå, íà÷èíàÿ ñ ïðîáëåì ðåàëü-
íîãî ãàðàíòèðîâàíèÿ ïðàâ è ñâîáîä ëè÷íîñòè. Íåñïðîñòà Ñîâåò Åâðî-
ïû ñ÷èòàåò åäèíîé îñíîâíîé öåëüþ äîñòèæåíèå óâàæåíèÿ ïðàâ ÷å-
ëîâåêà, äåìîêðàòèè, âåðõîâåíñòâà çàêîíà èëè ñîáëþäåíèå ýòèõ ïðèí-
öèïîâ.

Êàê ñïðàâåäëèâî îòìå÷àåò Âåíåöèàíñêàÿ êîìèññèÿ, êîíöåïöèÿ âåðõî-
âåíñòâà ïðàâà òðåáóåò îïðåäåëåííîñòè è ïðåäñêàçóåìîñòè ïðàâà, êîãäà
òå, êòî ïðèíèìàþò ðåøåíèÿ, îòíîñÿòñÿ ê êàæäîìó ÷åëîâåêó ñ äîñ-
òîèíñòâîì, ñ ïîçèöèé ðàâåíñòâà è ãäå êàæäûé èìååò âîçìîæíîñòü îñïî-
ðèòü ðåøåíèå ýòèõ îðãàíîâ ïî ñïðàâåäëèâûì ïðîöåäóðàì. 

Óâàæàåìûå ãîñòè! ßâëÿÿñü Çàùèòíèêîì ïðàâ ÷åëîâåêà, ÿ ëè÷íî çàèí-
òåðåñîâàí â âîïðîñå ðåàëèçàöèè ïðèíöèïà âåðõîâåíñòâà ïðàâà è ñëåäó-
þùèõ èç íåãî òðåáîâàíèé.

Â ýòîì àñïåêòå ñ÷èòàþ îñîáî âàæíûì îáåñïå÷åíèå ïðîçðà÷íîãî, ïîä-
îò÷åòíîãî è äåìîêðàòè÷åñêîãî ïðîöåññà ïðèìåíåíèÿ çàêîíà, îáåñ-
ïå÷åíèå îïðåäåëåííîñòè ïðàâà è èñêëþ÷åíèå ïðîèçâîëà, çàïðåùåíèå
äèñêðèìèíàöèè è îáåñïå÷åíèå àáñîëþòíîãî ðàâåíñòâà ïåðåä çàêîíîì.

Êàæäàÿ ñòðàíà äîëæíà ñòðåìèòüñÿ îáåñïå÷èòü ðåàëèçàöèþ ýòèõ ïðèí-
öèïîâ èç òåõ ñîîáðàæåíèé, ÷òîáû êàæäûé ëè÷íî íà ñåáå ïî÷óâñòâîâàë
åå ðåçóëüòàò.

Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà Âåíåöèàíñêîé êîìèññèè, äó-
ìàþ, ÿâëÿåòñÿ âàæíûì è ïîëåçíûì äîêóìåíòîì è äëÿ îìáóäñìåíà. Áó-
äó÷è íàöèîíàëüíûì èíñòèòóòîì ïî çàùèòå ïðàâ ÷åëîâåêà, èíñòèòóò
îìáóäñìåíà äîëæåí íà îñíîâå èçó÷åíèÿ èíäèâèäóàëüíûõ æàëîá ïðà-
âèëüíî ïðåäîïðåäåëèòü èìåþùèåñÿ â ñòðàíå ïðîáëåìû è äîñòóïíûì
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åìó èíñòðóìåíòàðèåì ñïîñîáñòâîâàòü èõ ðåøåíèþ. Íàèâàæíåéøèì èç
íèõ, áåçóñëîâíî, ÿâëÿåòñÿ ñîòðóäíè÷åñòâî ñ Êîíñòèòóöèîííûì Ñóäîì.
Ðå÷ü èäåò, â ÷àñòíîñòè, î ïðàâîâîé âîçìîæíîñòè îáðàùåíèÿ â Êîíñòè-
òóöèîííûé Ñóä â ñòàòóñå ñóáúåêòà àáñòðàêòíîãî êîíñòèòóöèîííîãî
êîíòðîëÿ. Ýòè îáðàùåíèÿ âàæíû â òîì àñïåêòå, ÷òî î÷åíü ÷àñòî ñâÿçà-
íû íå ñ ðåøåíèåì ïðîáëåì îäíîãî èëè íåñêîëüêèõ ëèö, à ñ èíèöèèðî-
âàíèåì ñèñòåìíûõ èçìåíåíèé. Èñòîðèÿ äåÿòåëüíîñòè íåçàâèñèìîãî
èíñòèòóòà Çàùèòíèêà ïðàâ ÷åëîâåêà â ÐÀ ñâèäåòåëüñòâóåò, ÷òî ýòî ñîò-
ðóäíè÷åñòâî, íåñîìíåííî, îáóñëîâëåíî âàæíîé ðîëüþ Êîíñòèòóöèîí-
íîãî Ñóäà, â òîì ÷èñëå â îáåñïå÷åíèè êîíñòèòóöèîííîé ñòàáèëüíîñòè
è êîíñòèòóöèîííîãî ïðàâîñóäèÿ. 

Â ýòîì àñïåêòå îñîáî çíà÷èìûì ñ÷èòàþ ñîñòàâëåííûé Âåíåöèàíñêîé
êîìèññèåé Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà, êîòîðûé î÷åíü
âàæåí è äëÿ çàùèòíèêà ïðàâ ÷åëîâåêà. Òàêæå ñ÷èòàþ âàæíûì è òî,
÷òî ýòîò ñïèñîê íå ÿâëÿåòñÿ èñ÷åðïûâàþùèì è îêîí÷àòåëüíûì è, ñëå-
äîâàòåëüíî, ïðèîáðåòàåò ñòàòóñ æèâîãî îðãàíèçìà.

Óâàæàåìûå ãîñòè, ïîçäðàâëÿþ âñåõ íàñ ïî ñëó÷àþ ïðîâåäåíèÿ ýòîé
Ìåæäóíàðîäíîé êîíôåðåíöèè è âûðàæàþ óâåðåííîñòü, ÷òî îíà áóäåò
ïëîäîòâîðíîé è âñå ïðåäñòàâëåííûå íà íåé ïðåäëîæåíèÿ ñïîñîáñòâó-
þò  óêîðåíåíèþ ïðèíöèïà âåðõîâåíñòâà ïðàâà êàê â ñòðàíàõ Ñîâåòà
Åâðîïû, òàê è â Àðìåíèè.

ARMAN TATOYAN
Human Rights Defender of  the Republic of Armenia

Dear Mr. Harutyunyan,

Dear Mr. Boillat and Mr. Helgesen,

Dear guests,

Ladies and Gentlemen,

First, I would like to welcome you at Yerevan International Conference,
which is symbolic as it is dedicated to the role and importance of the Rule
of Law Checklist of the Venice Commission of the Council of Europe in
the issue of implementation of the constitutional system of monitoring, as
well as the role of the constitutional court in overcoming the legal gaps
and legal uncertainty.

The rule of law, of course, is a universal value, which requires universal
acceptance both at the international and national levels. This fundamental
approach serves as the basis for international documents, and it is consid-
ered from the viewpoint of the foundations of democracy in a given coun-
try, beginning from the issues of real guaranteeing the rights and freedoms
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26 of the individual. The Council of Europe has its reasons to consider the
achievement of respect for human rights, democracy, the rule of law or
respect for these principles as a single main goal.

As rightly pointed out by the Venice Commission, the concept of the rule
of law requires certainty and predictability of the law, when those who
make decisions relate to each person with dignity, from the standpoint of
equality and where everyone has the opportunity to challenge the decision
of the authorities by the means of fair procedures.

Dear guests, as an Ombudsman, I have a personal interest in the issue of
implementation of the rule of law and its requirements.

In this regard it is particularly important to provide a transparent, account-
able and democratic process of adoption of laws, ensure certainty of the
law and exclude arbitrariness, prohibition of discrimination and ensure
absolute equality before the law.

Each country should seek to ensure realization of these principles based
on the reasons that every person shall feel the result.

I think the Rule of Law Checklist of the Venice Commission is an impor-
tant and useful document also for the Ombudsman. As the National
Institute for the Protection of Human Rights, the Ombudsman institution
should correctly predetermine the existing problems in the country and by
available means facilitate their solution based on the study of individual
complaints.

Undoubtedly, the cooperation is the most important with Constitutional
Court. In particular, it concerns the legal possibility of applying to the
Constitutional Court in the status of a subject of the abstract constitution-
al control. These applications are important as they are often associated
with the solution of problems relating one or more persons but by the
means of initiation of systemic changes. The history of the activity of the
independent institute of Human Rights Defender in Armenia shows that
this cooperation is undoubtedly due to the important role of the
Constitutional Court including the maintenance of constitutional sustain-
ability and constitutional justice.

In this respect, I consider especially significant the Rule of Law Checklist
of the Venice Commission which is very important for the Human Rights
Defender. I also consider important the fact that this checklist is not exhaus-
tive and final, and therefore acquires the status of a living organism.

Dear guests, I congratulate all of us on the occasion of this International
Conference and express my confidence that it will be fruitful and all 
submitted proposals will contribute to the entrenching the rule of law both
in the countries of the Council of Europe and in Armenia.
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ÊÎÍÑÒÈÒÓÖÈÎÍÍÛÉ ÌÎÍÈÒÎÐÈÍÃ 
ÊÀÊ ÃÀÐÀÍÒÈß ÏÐÅÎÄÎËÅÍÈß ÄÅÔÈÖÈÒÀ 

ÊÎÍÑÒÈÒÓÖÈÎÍÀËÈÇÌÀ
(Êîíöåïòóàëüíûå ïîäõîäû)

ÃÀÃÈÊ ÀÐÓÒÞÍßÍ
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ

Ìíîãîóâàæàåìûå ó÷àñòíèêè Ìåæäóíàðîäíîé êîíôåðåíöèè!

Óâàæàåìûå ïðèñóòñòâóþùèå!

Êàê Âàì èçâåñòíî, Âåíåöèàíñêàÿ êîìèññèÿ Ñîâåòà Åâðîïû â ìàðòå
ýòîãî ãîäà íà 106-îì ïëåíàðíîì çàñåäàíèè çàñëóøàëà ìîå ñîîáùåíèå
î êîíöåïöèè êîíñòèòóöèîííîãî ìîíèòîðèíãà. Â èþíå â ðàìêàõ 107-ãî
ïëåíàðíîãî çàñåäàíèÿ Íàó÷íûé ñîâåò Âåíåöèàíñêîé êîìèññèè ðàñ-
ñìîòðåë äàííóþ ïðîáëåìó â àñïåêòå íàøèõ êîíöåïòóàëüíûõ ïîäõîäîâ
îòíîñèòåëüíî âûíåñåíèÿ åå íà ðàññìîòðåíèå íàñòîÿùåé Êîíôåðåí-
öèåé, îòìåòèë âàæíîñòü ó÷àñòèÿ â îáñóæäåíèÿõ ýêñïåðòîâ Êîìèññèè
è ñîîáùèë îá ýòîì íà ïëåíàðíîì çàñåäàíèè.

Êàê âèäèòå, âûäâèíóòàÿ ïðîáëåìà, áóäó÷è áîëåå ÷åì àêòóàëüíîé, ïî-
ëó÷èëà îáùååâðîïåéñêîå çâó÷àíèå. 

ß ïîïûòàþñü âêðàòöå ïðåäñòàâèòü Âàì ñóòü ïðîáëåìû è ñäåëàòü ðÿä
çàêëþ÷åíèé êîíöåïòóàëüíîãî õàðàêòåðà. Ñîîáùó òàêæå, ÷òî ñ ïîäðîá-
íîñòÿìè ìîæåòå îçíàêîìèòüñÿ â ðîçäàííîé Âàì òðåõúÿçû÷íîé ìîíî-
ãðàôèè, êîòîðàÿ òàê è îçàãëàâëåíà - “Êîíñòèòóöèîííûé ìîíèòîðèíã”.

Êàêîâû èñõîäíûå òåçèñû, íà êîòîðûõ ïîñòðîåíû íàøè êîíöåïòóàëü-
íûå ïîäõîäû?

1. Ìíîãèå áåäû, íàñòèãøèå ÷åëîâå÷åñòâî â íîâîì òûñÿ÷åëåòèè — òåð-
ðîðèçì, íàñèëüñòâåííûå ïåðåñåëåíèÿ òûñÿ÷ ëþäåé, íåóïðàâëÿåìàÿ ìèã-
ðàöèÿ, êîððóïöèÿ, êðàéíåå ñîöèàëüíîå ðàññëîåíèå, ñîöèàëüíî-ýêîíî-
ìè÷åñêàÿ íåñòàáèëüíîñòü, ñðàùåíèå ïîëèòè÷åñêèõ, ýêîíîìè÷åñêèõ è
àäìèíèñòðàòèâíûõ ñèë, ðàçíîõàðàêòåðíûå ïîïðàíèÿ ïðàâ ÷åëîâåêà, íå-
ïîëíîöåííàÿ ðåàëèçàöèÿ ïðèíöèïà âåðõîâåíñòâà ïðàâà è äð. — â îñíîâ-
íîì îáóñëîâëåíû äåôèöèòîì êîíñòèòóöèîíàëèçìà, ðàçðûâîì, âîçíèê-
øèì ìåæäó àêñèîëîãèåé Êîíñòèòóöèè, îñíîâîïîëàãàþùèìè ïðèíöè-
ïàìè è íîðìàìè è ðåàëüíîé æèçíüþ.

2. Â íîâîì òûñÿ÷åëåòèè ñòàíîâèòñÿ âñå î÷åâèäíåå, ÷òî èììóííàÿ ñèñ-
òåìà ÷åëîâå÷åñêîãî îáùåñòâà íåäîñòàòî÷íà è íå ãàðàíòèðîâàíû ñâîå- 29
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âðåìåííîå ðàñêðûòèå, îöåíêà è âîññòàíîâëåíèå íàðóøåííîãî êîíñòè-
òóöèîííîãî áàëàíñà.

3. Ãàðàíòèðóþùèå ñòàáèëüíîå è äèíàìè÷íîå ðàçâèòèå ñîöèàëüíîãî îá-
ùåñòâà ôóíêöèîíàëüíûå è èíñòèòóöèîíàëüíûå ðåøåíèÿ íå òîëüêî â
ðåàëüíîé æèçíè, íî è íà êîíñòèòóöèîííîì óðîâíå íåãàðìîíè÷íû íî-
âûì âûçîâàì. Îá ýòîì ñâèäåòåëüñòâóþò íå òîëüêî ðåçóëüòàòû îöåíêè
èíäåêñà âåðõîâåíñòâà ïðàâà â áîëåå ÷åì ñòà ñòðàíàõ ìèðà, íî è ïðè-
ëèâû è îòëèâû â ôîðìèðîâàíèè Åâðîïåéñêîãî ñîþçà.

4. Íàó÷íûå ïîäõîäû ê ðàçðåøåíèþ ïðîáëåìû ïðîòèâîðå÷èâû, è ðàç-
ðàáîòêà åäèíîé äîêòðèíû äàëåêà îò óäîâëåòâîðèòåëüíîãî óðîâíÿ. Ïå-
ðåëîìíûì ìîæíî ñ÷èòàòü ïðèíÿòèå 106-ûì ïëåíàðíûì çàñåäàíèåì Âå-
íåöèàíñêîé êîìèññèè Äîêëàäà î êîíòðîëüíîì ñïèñêå âåðõîâåíñòâà
ïðàâà, êîòîðûé, îäíàêî, äëÿ ïðåòâîðåíèÿ â æèçíü äîëæåí ïðîéòè ñåðüåç-
íûé ïóòü.

5. Âåñüìà ðàçëè÷íû ïðåäñòàâëåíèÿ î ïîíÿòèÿõ “êîíñòèòóöèîíàëèçì”,
“êîíñòèòóöèîííàÿ êóëüòóðà”, “êîíñòèòóöèîííàÿ äèàãíîñòèêà”, “êîíñ-
òèòóöèîííûé ìîíèòîðèíã” è î ìíîãèõ äðóãèõ ïîíÿòèÿõ èñõîäíîãî çíà-
÷åíèÿ, îá èõ âçàèìîñâÿçè è âçàèìîîáóñëîâëåííîñòè, â ðåçóëüòàòå ÷åãî
ïîêà åùå íå íàéäåíû äåéñòâåííûå è îáùåïðèåìëåìûå ðåøåíèÿ äëÿ
ðàñêðûòèÿ, îöåíêè è ïðåîäîëåíèÿ êàæäîãî íàðóøåíèÿ êîíñòèòóöèîí-
íîãî áàëàíñà â ñòðàíå.

6. Ñèñòåìíûå ðåøåíèÿ ïðàâîâûõ ïðîáëåì ÷àñòî ñîçäàþò ïî÷âó äëÿ
ïðîäèêòîâàííûõ ïîëèòè÷åñêîé öåëåñîîáðàçíîñòüþ âìåøàòåëüñòâ, ÷òî
ïðèâîäèò ê äàëüíåéøåìó îñëîæíåíèþ áîëåçíåé, íàñòèãøèõ îáùåñò-
âåííûé îðãàíèçì, êîãäà óæå íåèçáåæíû “õèðóðãè÷åñêèå” âìåøàòåëüñòâà.

7. Ñ òî÷êè çðåíèÿ ãàðàíòèðîâàíèÿ ñàìîäîñòàòî÷íîñòè Êîíñòèòóöèè â
îñíîâíîì ïîêà åùå íå íàéäåíû ðàâíîöåííûå ðåøåíèÿ âîïðîñîâ ðåà-
ëèçàöèè ïîòåíöèàëà íåïîñðåäñòâåííîé äåìîêðàòèè è ãàðàíòèðîâàíèÿ
êîíñòèòóöèîííîé ðîëè ãðàæäàíñêîãî îáùåñòâà, âíåäðåíèÿ äåéñòâåí-
íûõ èíñòèòóòîâ êîíñòèòóöèîííîé îòâåòñòâåííîñòè, îáåñïå÷åíèÿ
äèíàìè÷íîãî áàëàíñà âåòâåé âëàñòè, ïðåâðàùåíèÿ âåðõîâåíñòâà ïðàâà
â êðàåóãîëüíûé êàìåíü îáùåñòâåííîãî ïîâåäåíèÿ è ðÿäà äðóãèõ
âîïðîñîâ.

Äëÿ îòâåòà íà âîïðîñ “×òî äåëàòü?” ìû ñ÷èòàåì èñõîäíûìè ñëåäóþ-
ùèå ïîäõîäû ê îñíîâíûì ïîíÿòèÿì.

À. Íåñìîòðÿ íà ìíîãî÷èñëåííîñòü õàðàêòåðèñòèê ïîíÿòèÿ “Êîíñòè-
òóöèÿ” ìû ñ÷èòàåì ïåðâè÷íûì, ÷òî Êîíñòèòóöèÿ — ýòî îáùåñòâåííîå
ñîãëàñèå âîêðóã îñíîâîïîëàãàþùèõ ïðèíöèïîâ, öåííîñòåé è ïðàâèë
áûòèÿ. Îíà â ïåðâóþ î÷åðåäü ÿâëÿåòñÿ Îñíîâíûì Çàêîíîì ãðàæäàíñ-
êîãî îáùåñòâà è äîëæíà èìåòü ðàâíîöåííûå è äåéñòâåííûå ìåõàíèç-
ìû çàùèòû è ïðåòâîðåíèÿ â æèçíü. Êîíñòèòóöèÿ êàê Îñíîâíîé Çàêîí
öèâèëèçîâàííîãî îáùåæèòèÿ ÿâëÿåòñÿ ãàðàíòèåé è ñðåäñòâîì îáåñ-
ïå÷åíèÿ ñòàáèëüíîãî è äèíàìè÷íîãî ðàçâèòèÿ. À ýòî âîçìîæíî òîëüêî
â òîì ñëó÷àå, êîãäà â ñèëó Êîíñòèòóöèè âåðõîâåíñòâî ïðàâà ñòàíî-
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âèòñÿ îñíîâîé ñîöèàëüíîãî ïîâåäåíèÿ ëè÷íîñòè, ïîëèòè÷åñêîãî ïîâå-
äåíèÿ ïîëèòè÷åñêèõ èíñòèòóòîâ ãîñóäàðñòâà, ïóáëè÷íîãî ïîâåäåíèÿ
âëàñòåé. 

Á. Ïîíÿòèå “êîíñòèòóöèîííàÿ êóëüòóðà” â ïðàâîâîì ãîñóäàðñòâå ôîð-
ìóëèðóåòñÿ íàìè êàê ÿâëÿþùàÿñÿ ñòåðæíåì îáùåñòâåííîãî ïîçíàíèÿ
îïðåäåëåííàÿ öåííîñòíàÿ ñèñòåìà èñòîðè÷åñêè ñëîæèâøèõñÿ, ñòàáèëü-
íûõ, îáîãàùåííûõ îïûòîì ïîêîëåíèé è âñåãî ÷åëîâå÷åñòâà óáåæäå-
íèé, ïðåäñòàâëåíèé, ïðàâîâîñïðèÿòèÿ, ïðàâîñîçíàíèÿ, êîòîðàÿ äëÿ
ñîöèàëüíîãî îáùåñòâà ÿâëÿåòñÿ îñíîâîé óñòàíîâëåíèÿ è ãàðàíòèðî-
âàíèÿ îáùåñòâåííûì ñîãëàñèåì îñíîâíûõ ïðàâèë ñâîåãî äåìîêðàòè-
÷åñêîãî è ïðàâîâîãî ïîâåäåíèÿ.

Èíèöèèðîâàííàÿ ìåæäóíàðîäíûì ñîîáùåñòâîì íîâàÿ ïîâåñòêà ñòà-
áèëüíîãî ðàçâèòèÿ íèêîãäà íå âîïëîòèòñÿ â æèçíü, åñëè â ìåæäóíà-
ðîäíûõ è âíóòðèãîñóäàðñòâåííûõ îòíîøåíèÿõ íå áóäåò îáåñïå÷åí
íåîáõîäèìûé è äîñòàòî÷íûé óðîâåíü êîíñòèòóöèîííîé êóëüòóðû, áà-
çèðóþùèéñÿ íà ïðèíöèïàõ êîíñòèòóöèîíàëèçàöèè ñîöèàëüíîé æèçíè,
ñïðàâåäëèâîñòè è âåðõîâåíñòâà ïðàâ ÷åëîâåêà. Ðåàëèçàöèÿ åäèíî-
ãëàñíî ïðèíÿòûõ Ãåíåðàëüíîé Àññàìáëååé ÎÎÍ â ñåíòÿáðå 2015 ãîäà
è îõâàòûâàþùèõ ïåðèîä äî 2030 ãîäà 17 öåëåé è 169 çàäà÷ ñòàáèëüíîãî
ðàçâèòèÿ íàïðàâëåíà íà ñîçäàíèå èìåííî òàêîãî ìèðà, â êîòîðîì
âàæíåéøèìè ïðåäïîñûëêàìè ïîäîáíîãî ðàçâèòèÿ ñòàíóò, â ÷àñòíîñòè,
äåìîêðàòèÿ, âåðõîâåíñòâî ïðàâà, ðàçóìíîå ïðàâëåíèå. Îáÿçàòåëüñòâîì
ãîñóäàðñòâ ìèðà ñ÷èòàåòñÿ “ñïîñîáñòâîâàíèå ðàçâèòèþ âåðõîâåíñòâà
ïðàâà íà íàöèîíàëüíîì è ìåæäóíàðîäíîì óðîâíÿõ è îáåñïå÷åíèå âñåì
ðàâíîãî äîñòóïà ê ïðàâîñóäèþ”. À ýòî òðåáóåò ðàâíîöåííîãî óðîâíÿ
êîíñòèòóöèîííîé êóëüòóðû. 

Â. Ïîíÿòèå “êîíñòèòóöèîíàëèçì” íàìè õàðàêòåðèçóåòñÿ â ïåðâóþ
î÷åðåäü êàê ñïîñîáíîñòü æèòü â ðåàëüíîé æèçíè ïî êîíñòèòóöèîí-
íûì ïðèíöèïàì. “Êîíñòèòóöèîíàëèçì” — ýòî íàëè÷èå óñòàíîâëåííûõ
îáùåñòâåííûì ñîãëàñèåì îñíîâíûõ ïðàâèë äåìîêðàòè÷íîãî è ïðàâî-
âîãî ïîâåäåíèÿ, èõ ñóùåñòâîâàíèå êàê æèâóùåé ðåàëüíîñòè â îáùåñò-
âåííîé æèçíè, â ãðàæäàíñêîì ïîâåäåíèè êàæäîãî èíäèâèäà, â ïðîöåñ-
ñå îñóùåñòâëåíèÿ ãîñóäàðñòâåííî-âëàñòíûõ ïîëíîìî÷èé. Áîëåå îáîá-
ùåííî “êîíñòèòóöèîíàëèçì” — ýòî ñèñòåìíîå è îñìûñëåííîå íàëè÷èå
êîíñòèòóöèîííûõ öåííîñòåé â îáùåñòâåííîé æèçíè. Îí âûñòóïàåò
êàê îáùèé ïðàâîâîé ïðèíöèï õàðàêòåðèñòèêè ñîöèàëüíîãî ïîâåäåíèÿ
îáùåñòâà. Ïîýòîìó çàäà÷à çàêëþ÷àåòñÿ íå â ïðîñòîì ïðèìåíåíèè
Êîíñòèòóöèè, à â ôîðìèðîâàíèè òàêîé ñîöèàëüíîé ñèñòåìû, â êîòî-
ðîé Êîíñòèòóöèÿ ðåàëèçóåòñÿ êàæäîé êëåòêîé ýòîé ñèñòåìû êàê
óñëîâèå åå ñóùåñòâîâàíèÿ.
Ïî íàøåìó ìíåíèþ, ñóùåñòâîâàíèå êîíñòèòóöèîíàëèçìà èìååò, ïðåæ-
äå âñåãî, àêñèîëîãè÷åñêèé õàðàêòåð è ñâÿçàíî ñ ðåàëèåé êîíñòèòó-
öèîííîé êóëüòóðû. Êîíñòèòóöèîíàëèçì - íå ñòîëü ñâèäåòåëüñòâî ïèñü-
ìåííîé Êîíñòèòóöèè, ñêîëü ïðîÿâëåíèå êîíñòèòóöèîííîé êóëüòóðû,
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32 îñìûñëåííîå ñóùåñòâîâàíèå êîíñòèòóöèîííîãî ñòðîÿ è åãî ñóùåñòâåí-
íûõ ýëåìåíòîâ â ðåàëüíîé æèçíè. Êîíñòèòóöèîíàëèçì, êàê è ïðàâî,
— ýòî îáúåêòèâíàÿ ñîöèàëüíàÿ ðåàëèÿ, ñâèäåòåëüñòâî ñòåïåíè öèâè-
ëèçîâàííîãî îáùåæèòèÿ ñîöèàëüíîãî îáùåñòâà, ãàðàíòèÿ ñòàáèëü-
íîãî è äèíàìè÷íîãî ðàçâèòèÿ äàííîãî îáùåñòâà1. Êîíñòèòóöèîíàëèçì
— õàðàêòåðèñòèêà ñóùíîñòè âçàèìîñîãëàñîâàííîãî ñóùåñòâîâàíèÿ
ñîöèàëüíîãî îáùåñòâà, ñâèäåòåëüñòâî åãî îñìûñëåííîãî ñóùåñòâîâà-
íèÿ âî âðåìåíè, ïîêàçàòåëü ñòåïåíè çðåëîñòè îáùåñòâåííûõ îòíîøå-
íèé è èõ ïðàâîâîãî ðåãëàìåíòèðîâàíèÿ. Êîíñòèòóöèîíàëèçì — âûñ-
øàÿ öåëü öèâèëèçîâàííîãî îáùåæèòèÿ, ê êîòîðîìó îáùåñòâî äîëæíî
ïîñòîÿííî ñòðåìèòüñÿ.
Ã. Ïîíÿòèå “êîíñòèòóöèîííàÿ äèàãíîñòèêà” âêëþ÷àåò èíñòðóìåíòà-
ðèé è âåñü ïðîöåññ îöåíêè êîíñòèòóöèîíàëèçìà â îáùåñòâå, ðàñêðû-
òèå ñîîòâåòñòâèÿ ðåàëüíûõ îáùåñòâåííûõ îòíîøåíèé êîíñòèòóöèîí-
íî çàêðåïëåííûì öåííîñòÿì, ïðèíöèïàì è íîðìàì. Êîíñòèòóöèîííàÿ
äèàãíîñòèêà íåîáõîäèìà â ïåðâóþ î÷åðåäü äëÿ ðàñêðûòèÿ ðåàëüíîãî
ñîñòîÿíèÿ, òåíäåíöèé ðàçâèòèÿ è ðàçíîõàðàêòåðíûõ èñêàæåíèé
êîíñòèòóöèîíàëèçìà â ðåàëüíîé æèçíè.
Îáúåêòàìè êîíñòèòóöèîííîé äèàãíîñòèêè ÿâëÿþòñÿ: îáùåñòâåííàÿ
æèçíü â öåëîì; ñîñòîÿíèå êîíñòèòóöèîííî óñòàíîâëåííîãî ôóíêöèî-
íàëüíîãî áàëàíñà è, â ÷àñòíîñòè, äåÿòåëüíîñòü îðãàíîâ âëàñòè2.
Ñóáúåêòàìè êîíñòèòóöèîííîé äèàãíîñòèêè ÿâëÿþòñÿ: íàðîä, êàê íî-
ñèòåëü è èñòî÷íèê âëàñòè; îðãàíû ãîñóäàðñòâåííîãî óïðàâëåíèÿ è
ìåñòíîãî ñàìîóïðàâëåíèÿ; âñå èíñòèòóòû ãðàæäàíñêîãî îáùåñòâà;
êàæäîå ëèöî. 
Îñîáåííî â ïåðèîä îáùåñòâåííûõ ïðåîáðàçîâàíèé èëè â óñëîâèÿõ
íåñòàáèëüíîãî êîíñòèòóöèîííîãî áàëàíñà îñíîâíûìè çàäà÷àìè
êîíñòèòóöèîííîé äèàãíîñòèêè ÿâëÿþòñÿ, â ÷àñòíîñòè:
- âûÿâëåíèå íàðóøåííîãî êîíñòèòóöèîííîãî áàëàíñà;
- îöåíêà õàðàêòåðà è ôîðì ïðîÿâëåíèÿ äàííîãî íàðóøåíèÿ íà îñíî-
âàíèè ìíîãîôàêòîðíîé îöåíêè ñèòóàöèè;
- ðàñêðûòèå ïðè÷èí ýòèõ íàðóøåíèé è âûäâèæåíèå èíñòðóìåíòàðèÿ
äëÿ âîññòàíîâëåíèÿ íàðóøåííîãî êîíñòèòóöèîííîãî áàëàíñà.
Êîíñòèòóöèîííàÿ äèàãíîñòèêà äîëæíà áàçèðîâàòüñÿ íà ñëåäóþùèõ
îñíîâíûõ ïðèíöèïàõ:
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1 Îá ýòîì ñì. Àðóòþíÿí Ã. Êîíñòèòóöèîíàëèçì êàê ôóíäàìåíòàëüíûé ïðèíöèï ïðàâà â ïðàâî-
âîì ãîñóäàðñòâå // Êîíñòèòóöèîííîå ïðàâîñóäèå, 2012, N 1. — Ñ. 5-16. Áîíäàðü Í. Êîíöåïöèÿ
ñóäåáíîãî êîíñòèòóöèîíàëèçìà: ìåòîäîëîãèÿ èññëåäîâàíèÿ â ñâåòå ïðàêòèêè êîíñòèòóöèîííîãî
ïðàâîñóäèÿ. Òàì æå. - Ñ. 29.
2 Íàøè ïîäõîäû êàñàòåëüíî îáúåêòà êîíñòèòóöèîííîãî ìîíèòîðèíãà íàøëè øèðîêóþ îãëàñêó â
ïðîôåññèîíàëüíîé ëèòåðàòóðå. Â ÷àñòíîñòè, ïðîôåññîð Áîíäàðü Í.Ñ. ïèøåò: “Êàê ñïðàâåäëèâî
îòìå÷àë â îäíîì èç ñâîèõ âûñòóïëåíèé Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè
Àðìåíèÿ ïðîôåññîð Ã.Ã. Àðóòþíÿí, êîíñòèòóöèîííóþ äèàãíîñòèêó ñîöèàëüíî-ýêîíîìè÷åñêèõ è
ïîëèòè÷åñêèõ ïðîöåññîâ â ñòðàíå íóæíî íà÷èíàòü ñ ñàìîé ñèñòåìû êîíñòèòóöèîíàëèçìà” / Ñì.
Áîíäàðü Í.Ñ. Êîíñòèòóöèîííàÿ ìîäåðíèçàöèÿ ðîññèéñêîé ãîñóäàðñòâåííîñòè: â ñâåòå ïðàêòèêè
êîíñòèòóöèîííîãî ïðàâîñóäèÿ. - Ì., 2014. — Ñ. 14.



- âûÿâëåíèå ëþáîãî íàðóøåíèÿ êîíñòèòóöèîííîãî áàëàíñà â ðåæèìå
íåïðåðûâíîãî äåéñòâèÿ;

- îöåíêà õàðàêòåðà íàðóøåíèÿ;

- âûäâèæåíèå ñðåäñòâ è ñïîñîáîâ âîññòàíîâëåíèÿ êîíñòèòóöèîíàëèçìà;

- ãàðàíòèðîâàííîñòü íåäîïóùåíèÿ íîâîãî íàðóøåíèÿ ïðè âîññòàíîâëå-
íèè ôóíêöèîíàëüíîãî áàëàíñà.

Äëÿ îñóùåñòâëåíèÿ ïîñëåäîâàòåëüíîé êîíñòèòóöèîííîé äèàãíîñòèêè
íåîáõîäèìî âûäåëèòü òàêóþ ñèñòåìó èíäèêàòîðîâ, êîòîðàÿ áóäåò â
ñîñòîÿíèè âñåñòîðîííå è ïîëíîñòüþ îõàðàêòåðèçîâàòü êîíñòèòóöèîí-
íîñòü èçó÷àåìûõ îáùåñòâåííûõ îòíîøåíèé.

Ä. “Êîíñòèòóöèîííûé ìîíèòîðèíã” — ýòî ñðåäñòâî è âîçìîæíîñòü ãà-
ðàíòèðîâàíèÿ íà îñíîâàíèè êîíñòèòóöèîííîé äèàãíîñòèêè êîíñòèòó-
öèîííîãî áàëàíñà â äèíàìèêå, ïðåîäîëåíèÿ äåôèöèòà êîíñòèòóöèîíà-
ëèçìà, îáåñïå÷åíèÿ ñòàáèëüíîãî è äèíàìè÷íîãî ðàçâèòèÿ.

Êîíñòèòóöèîííûé ìîíèòîðèíã ïðåäïîëàãàåò:

- íåïðåðûâíóþ êîíñòèòóöèîííóþ äèàãíîñòèêó ñ öåëüþ âûÿâëåíèÿ âîç-
ìîæíûõ èñêàæåíèé êîíñòèòóöèîíàëèçìà;

- â ðåçóëüòàòå ñðàâíèòåëüíîãî àíàëèçà è îöåíêè åãî ðåçóëüòàòîâ äëÿ
âîññòàíîâëåíèÿ íàðóøåííîãî êîíñòèòóöèîííîãî áàëàíñà íàëè÷èå íå-
îáõîäèìûõ ôóíêöèîíàëüíûõ è èíñòèòóöèîíàëüíûõ ìåõàíèçìîâ;

- îáåñïå÷åíèå îáðàòíîé ñâÿçè ìåæäó êîíñòèòóöèîííûìè ðåøåíèÿìè
è ðàçâèòèÿìè êîíñòèòóöèîííîé ïðàêòèêè;

- íàëè÷èå äåéñòâåííîé ñèñòåìû êîíñòèòóöèîííîé îòâåòñòâåííîñòè.

Óâàæàåìûå ïðèñóòñòâóþùèå!

Ó÷èòûâàÿ, ÷òî ñïåöèàëèñòû ñîçäàííîãî ïî íàøåé èíèöèàòèâå â Åðå-
âàíñêîì ãîñóäàðñòâåííîì óíèâåðñèòåòå àíàëèòè÷åñêîãî öåíòðà â ðå-
çóëüòàòå ñðàâíèòåëüíîãî àíàëèçà ïðåäñòàâÿò íà Âàøå îáñóæäåíèå îáúåì-
íûé äîêëàä îá èíñòðóìåíòàðèÿõ è ìåòîäàõ îñóùåñòâëåíèÿ êîíñòèòó-
öèîííîé äèàãíîñòèêè, ÿ õîòåë áû îáðàòèòü Âàøå âíèìàíèå íà ñëåäóþ-
ùèå àêòóàëüíûå âîïðîñû.

Âî-ïåðâûõ, êàêóþ ðîëü è çíà÷åíèå ìîæåò èìåòü ðàçðàáîòàííûé Âå-
íåöèàíñêîé êîìèññèåé Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà3 ïðè
îñóùåñòâëåíèè êîíñòèòóöèîííîãî ìîíèòîðèíãà?

Âî-âòîðûõ, êàêîé äîëæíà áûòü ïðàâîâàÿ ñèñòåìà êîíñòèòóöèîííîãî
ìîíèòîðèíãà â àñïåêòå ôóíêöèîíàëüíûõ è èíñòèòóöèîíàëüíûõ ðå-
øåíèé?

Ïî íàøåìó ìíåíèþ, îòâåò íà ïåðâûé âîïðîñ íàäî èñêàòü êàê â ìåòîäî-
ëîãè÷åñêîé, òàê è â ìåòîäè÷åñêîé ïëîñêîñòè.
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3 Ñì. Åâðîïåéñêàÿ êîìèññèÿ “Çà äåìîêðàòèþ ÷åðåç ïðàâî”, äîêëàä CDL-AD(2016)007, Ñòðàñáóðã,
18 ìàðòà 2016 ã.



Â ìåòîäîëîãè÷åñêîì àñïåêòå Êîíòðîëüíûé ñïèñîê, îïèðàÿñü íà âîñ-
ïðèÿòèå âåðõîâåíñòâà ïðàâà êàê âñåîáùåãî è îñíîâîïîëàãàþùåãî
ïðèíöèïà äåìîêðàòèè, åãî õàðàêòåðèñòèêó è ðàñêðûòèå åãî ñóùíîñòè
â ìåæäóíàðîäíûõ ïðàâîâûõ äîêóìåíòàõ, âñåñòîðîííþþ îöåíêó
îñîáåííîñòåé ðåàëèçàöèè, ñðàâíèòåëüíûé àíàëèç åãî õàðàêòåðèñòèê,
äàííûõ ðàçëè÷íûìè àâòîðàìè, âïåðâûå â ñèñòåìíîé öåëîñòíîñòè
ïðåäñòàâëÿåò ìíîãîñëîéíûå ïðîÿâëåíèÿ ïðèíöèïà âåðõîâåíñòâà ïðàâà
â ïðàâîâîì ãîñóäàðñòâå. Äåëàþòñÿ òàêèå âûâîäû èñõîäíîãî çíà÷åíèÿ,
ñîãëàñíî êîòîðûì, â ÷àñòíîñòè: 

- ïðèíöèï âåðõîâåíñòâà ïðàâà äîëæåí ïðèìåíÿòüñÿ íà âñåõ óðîâíÿõ
ãîñóäàðñòâåííîé âëàñòè (ïóíêò 17);

- íåçàâèñèìî îò ðàçíîðîäíûõ òîëêîâàíèé ïîíÿòèÿ ñóùåñòâóåò åäèíîå
âîñïðèÿòèå ýëåìåíòîâ âåðõîâåíñòâà ïðàâà. Èõ øåñòü:
• çàêîííîñòü;
• ïðàâîâàÿ îïðåäåëåííîñòü;
• çàïðåò ïðîèçâîëà;
• äîñòóï ê ïðàâîñóäèþ â íåçàâèñèìûõ è áåñïðèñòðàñòíûõ ñóäàõ;
• óâàæåíèå ïðàâ ÷åëîâåêà;
• íåäèñêðèìèíàöèÿ è ðàâåíñòâî âñåõ ïåðåä çàêîíîì (ïóíêò 18);

- îáîçíà÷èâàåòñÿ äåêëàðèðîâàííûé ÎÎÍ â 2012 ãîäó ïîäõîä î òîì, ÷òî
«âåðõîâåíñòâî ïðàâà îäèíàêîâî ïðèìåíèìî êî âñåì ãîñóäàðñòâàì è
ìåæäóíàðîäíûì îðãàíèçàöèÿì» (ïóíêò 22);

- Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà îðèåíòèðîâàí â îñíîâíîì
íà îöåíêó ïðàâîâûõ ãàðàíòèé (ïóíêò 25);

- äîñòèæåíèå ïîëíîãî âåðõîâåíñòâà ïðàâà âñå åùå îñòàåòñÿ íåîñó-
ùåñòâëåííîé çàäà÷åé äàæå â ñòðàíàõ ñ óñòîÿâøåéñÿ äåìîêðàòèåé
(ïóíêò 29); 

- áåç ãàðàíòèðîâàíèÿ, îáåñïå÷åíèÿ è çàùèòû ïðàâ ÷åëîâåêà íå ìîæåò
áûòü âåðõîâåíñòâà ïðàâà (ïóíêò 31);

- âåðõîâåíñòâî ïðàâà îòíîñèòñÿ êî âñåé ïðàâîâîé ñèñòåìå, êî âñåì
ïðîÿâëåíèÿì îãðàíè÷åíèÿ âëàñòè ïðàâîì è çàùèòû ïðàâ ÷åëîâåêà
(ïóíêòû 33-37);

- âåðõîâåíñòâî ïðàâà ìîæåò óñïåøíî îñóùåñòâëÿòüñÿ òîëüêî â òîé
ñòðàíå, íàñåëåíèå êîòîðîé îùóùàåò êîëëåêòèâíóþ îòâåòñòâåííîñòü
çà ïðåòâîðåíèå â æèçíü ýòîãî ïðèíöèïà è õî÷åò ñäåëàòü åãî íåîòúåì-
ëåìîé ÷àñòüþ ñâîåé ñîáñòâåííîé ïðàâîâîé, ïîëèòè÷åñêîé è îáùåñò-
âåííîé êóëüòóðû (ïóíêò 43).

Âñå óêàçàííûå çàêëþ÷åíèÿ èìåþò êðàåóãîëüíîå çíà÷åíèå òàêæå ñ òî÷-
êè çðåíèÿ ðåàëèçàöèè âûäâèíóòûõ íàìè êîíöåïòóàëüíûõ ïîäõîäîâ.

Â ìåòîäè÷åñêîì àñïåêòå èñõîäíûì ÿâëÿåòñÿ êîíñòàòèðîâàííîå Âåíå-
öèàíñêîé êîìèññèåé ïîëîæåíèå, ñîãëàñíî êîòîðîìó Êîíòðîëüíûé ñïè-
ñîê âåðõîâåíñòâà ïðàâà ÿâëÿåòñÿ èííîâàöèîííûì è ýôôåêòèâíûì ñïî-
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ñîáîì îöåíêè ãàðàíòèðîâàíèÿ âåðõîâåíñòâà ïðàâà â òîé èëè èíîé ñòðà-
íå ïî åäèíîé ìåòîäèêå, ó÷èòûâàÿ êîíêðåòíûå îñîáåííîñòè ïðàâîâîé
ñèñòåìû äàííîé ñòðàíû (ïóíêòû 20, 25, 34). Â òî æå âðåìÿ äëÿ îñó-
ùåñòâëåíèÿ äåéñòâåííûõ øàãîâ ïî îöåíêå âåðõîâåíñòâà ïðàâà îðèåí-
òèðîâî÷íîå çíà÷åíèå èìåþò ïîäõîäû ìåòîäè÷åñêîãî çíà÷åíèÿ, ïðåä-
ñòàâëåííûå â ïóíêòàõ 43-120 Êîíòðîëüíîãî ñïèñêà. 

Âûâîä, äóìàåì, îäíîçíà÷åí: ðàçðàáîòàííûé Âåíåöèàíñêîé êîìèññèåé
Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà îòêðûâàåò êà÷åñòâåííî íî-
âóþ ñòðàíèöó äëÿ òîãî, ÷òîáû ñîñòàâèòü ïîëíîå, ñèñòåìàòèçèðîâàííîå,
÷åòêîå ïðåäñòàâëåíèå î ðåàëèçàöèè íà ïðàêòèêå ïðèíöèïà âåðõî-
âåíñòâà ïðàâà, ñäåëàòü ìíîãîôàêòîðíûé àíàëèç, ýôôåêòèâíî è îïòè-
ìàëüíî óïðàâëÿòü ïðîöåññîì ïðàâîâûõ ðàçâèòèé. Îí äàåò ïîëíûé ñèñ-
òåìàòèçèðîâàííûé èíñòðóìåíòàðèé êàê äëÿ êîëè÷åñòâåííîé, òàê è äëÿ
êà÷åñòâåííîé îöåíêè ñîñòîÿíèÿ âåðõîâåíñòâà ïðàâà. 

Áîëåå òîãî, ïî íàøåìó ãëóáîêîìó óáåæäåíèþ, òàêîå ìíîãîñëîéíîå ðàñê-
ðûòèå ñîñòîÿíèÿ âåðõîâåíñòâà ïðàâà ñîçäàñò ïîëíîå ïðåäñòàâëåíèå òàê-
æå î ðåàëüíîì ñîñòîÿíèè êîíñòèòóöèîíàëèçìà è óðîâíå êîíñòèòóöè-
îííîé êóëüòóðû â ñòðàíå. Ñëåäîâàòåëüíî, ïðè îñóùåñòâëåíèè êîíñòè-
òóöèîííîãî ìîíèòîðèíãà Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà
ïðèîáðåòàåò èñêëþ÷èòåëüíîå èñõîäíîå çíà÷åíèå êàê â àñïåêòå ìåòî-
äîëîãè÷åñêèõ ïîäõîäîâ, òàê è â àñïåêòå ìåòîäè÷åñêèõ îðèåíòèðîâ.

Çàäà÷à â òîì, ÷òî êîíñòèòóöèîííûé ìîíèòîðèíã äîëæåí èìåòü íå îò-
ðûâî÷íûé è äèñêðåòíûé õàðàêòåð, à äîëæåí îñóùåñòâëÿòüñÿ ïî ïðèí-
öèïàì íåïðåðûâíîñòè è ÷åòêîé ïåðèîäè÷íîñòè, òàêæå ïîñðåäñòâîì
îöåíêè ñîñòîÿíèÿ âåðõîâåíñòâà ïðàâà, ðàñêðûâàÿ êàæäîå íàðóøåíèå
êîíñòèòóöèîííîãî áàëàíñà, êàæäîå îòêëîíåíèå îò êîíñòèòóöèîííîé
àêñèîëîãèè è êîíñòèòóöèîííûõ ïðèíöèïîâ, êàæäîå èñêàæåíèå êîíñ-
òèòóöèîíàëèçìà.

À ñåé÷àñ õîòåë áû â îáùèõ ÷åðòàõ îáðàòèòüñÿ ê òîìó, êàêîé, ïî íà-
øåìó ìíåíèþ, äîëæíà áûòü ïðàâîâàÿ ñèñòåìà êîíñòèòóöèîííîãî ìî-
íèòîðèíãà â àñïåêòå ôóíêöèîíàëüíûõ è èíñòèòóöèîíàëüíûõ ðåøåíèé. 

Â óòâåðæäåííîì Âåíåöèàíñêîé êîìèññèåé Êîíòðîëüíîì ñïèñêå óêà-
çûâàåòñÿ, êàêèå èíôîðìàöèîííûå èñòî÷íèêè äëÿ åâðîïåéñêèõ ñòðàí
ìîãóò ñëóæèòü îñíîâàíèåì îöåíêè âåðõîâåíñòâà ïðàâà. Åñëè ïðîâî-
äèòñÿ îòäåëüíîå, ðàçîâîå èññëåäîâàíèå, äàæå â ãîäîâîì ðàçðåçå, òî äëÿ
ýòîãî òðåáóåòñÿ îäèí ïîäõîä, à åñëè ìîíèòîðèíã ïîñòîÿííûé è íåïðå-
ðûâíûé, òî ïîäõîä äîëæåí áûòü ñîâåðøåííî èíûì.

Ñóùíîñòü êîíñòèòóöèîííîãî ìîíèòîðèíãà çàêëþ÷àåòñÿ â òîì, ÷òî äîëæ-
íî îñóùåñòâëÿòüñÿ ïîñòîÿííîå è ñèñòåìàòèçèðîâàííîå âûÿâëåíèå
ðåàëüíîãî ñîñòîÿíèÿ êîíñòèòóöèîíàëèçìà â îáùåñòâåííîé æèçíè.
Äîëæíà îñóùåñòâëÿòüñÿ òàêàÿ ôóíêöèÿ èììóííîé ñèñòåìû, êîòîðàÿ
õàðàêòåðíà êàæäîìó îðãàíèçìó. Âåñü îáùåñòâåííûé îðãàíèçì äîë-
æåí áûòü âîâëå÷åí â ïðîöåññ äèíàìè÷íîãî ñîáëþäåíèÿ ôóíêöèîíàëü-
íîãî êîíñòèòóöèîííîãî áàëàíñà, âûÿâëåíèÿ, îöåíêè è âîññòàíîâëåíèÿ
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ðàâíîçíà÷íûì ïðàâîâûì âìåøàòåëüñòâîì êàæäîãî åãî íàðóøåíèÿ. Êîíò-
ðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà ÿâëÿåòñÿ èñêëþ÷èòåëüíûì ñðåäñò-
âîì è âîçìîæíîñòüþ îñóùåñòâëåíèÿ âûòåêàþùåé èìåííî èç òàêîé
ôóíêöèè íåîáõîäèìîé êîíñòèòóöèîííîé äèàãíîñòèêè, ÷òî ÿâëÿåòñÿ
íåîáõîäèìûì è èñõîäíûì ýòàïîì êîíñòèòóöèîííîãî ìîíèòîðèíãà.

Êàê äîëæåí áûòü îðãàíèçîâàí è êàê äîëæåí îñóùåñòâëÿòüñÿ êîíñòèòó-
öèîííûé ìîíèòîðèíã?

Ìû ñ÷èòàåì, ÷òî â ôóíêöèîíàëüíîì àñïåêòå  â êîíñòèòóöèîííîì ìî-
íèòîðèíãå ñóùåñòâåííóþ ðîëü äîëæíû èãðàòü âñå êîíñòèòóöèîííûå
èíñòèòóòû ñòðàíû è ãðàæäàíñêîå îáùåñòâî.

Â íàñòîÿùåå âðåìÿ ÷àñòè÷íî ýòà çàäà÷à ðåøàåòñÿ ïîñðåäñòâîì êîíñòè-
òóöèîííîãî êîíòðîëÿ. Îäíàêî íàøè èññëåäîâàíèÿ ïðèâîäÿò ê âûâîäó,
÷òî â ñèñòåìå êîíñòèòóöèîííîãî êîíòðîëÿ â îñíîâíîì äåéñòâåííûì
ÿâëÿåòñÿ ýëåìåíò ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ. Âñå îñòàëü-
íûå ýëåìåíòû íå âïèñûâàþòñÿ â ëîãèêó ñèñòåìíîé öåëîñòíîñòè è ïî
ñâîåé ôóíêöèîíàëüíîé ðîëè è â ñèñòåìíîé öåëîñòíîñòè íå ñîîòâåò-
ñòâóþò òðåáîâàíèÿì íîâûõ âûçîâîâ ïðåîäîëåíèÿ äåôîðìàöèé êîíñòè-
òóöèîíàëèçìà è íàêîïëåíèé îòðèöàòåëüíîé ñîöèàëüíîé ýíåðãèè. Ïîý-
òîìó òðåáóþòñÿ êà÷åñòâåííî íîâûå ïîäõîäû è ðåøåíèÿ.

Â ïðåäëàãàåìîé íàìè äîêòðèíå â ïåðâóþ î÷åðåäü àêöåíòèðóåòñÿ ðàç-
ðåøåíèå äâóõ ïðîáëåì:

âî-ïåðâûõ, ãàðàíòèðîâàòü è îáåñïå÷èòü ñàìîäîñòàòî÷íîñòü è äèíàìè÷-
íîå ýâîëþöèîííîå ðàçâèòèå Êîíñòèòóöèè;

âî-âòîðûõ, ñîçäàòü íåîáõîäèìûå ôóíêöèîíàëüíûå è èíñòèòóöèîíàëü-
íûå ãàðàíòèè äëÿ ñâîåâðåìåííîãî âûÿâëåíèÿ, îöåíêè è ïðåîäîëåíèÿ
äåôîðìàöèé êîíñòèòóöèîíàëèçìà.

Êàæäàÿ èç íèõ ìîæåò ñòàòü îòäåëüíîé òåìîé ôóíäàìåíòàëüíîãî îá-
ñóæäåíèÿ. Ê ïåðâîé ìû â îáùèõ ÷åðòàõ îáðàòèëèñü â êîíöåïöèè ïîñ-
ëåäíèõ ðåôîðì Êîíñòèòóöèè Ðåñïóáëèêè Àðìåíèÿ è ñ÷èòàåì, ÷òî
ïðåäñòàâëåííûå â íåé ïîäõîäû ìîãóò ïðåäñòàâëÿòü áîëüøîé èíòåðåñ
äëÿ êàæäîé ñòðàíû.

Â ðàìêàõ ýòîãî äîêëàäà ïîïûòàþñü âêðàòöå îáðàòèòüñÿ êî âòîðîé
ïðîáëåìå.

Íàø ïåðâîíà÷àëüíûé ïîäõîä çàêëþ÷àåòñÿ â òîì, ÷òî â èíñòèòóöèî-
íàëüíîé ñèñòåìå êîíñòèòóöèîííîãî ìîíèòîðèíãà ñîîòâåòñòâóþùóþ
ðîëü äîëæíû èìåòü âñå êîíñòèòóöèîííûå ñóáúåêòû — ÷åëîâåê, èíñ-
òèòóòû ãðàæäàíñêîãî îáùåñòâà, âñå îðãàíû ïóáëè÷íîé âëàñòè. Îíè
äîëæíû âûñòóïàòü â ñèñòåìíîé öåëîñòíîñòè, âçàèìîäîïîëíÿþùèìè
ôóíêöèÿìè, èñêëþ÷àÿ îáñòîÿòåëüñòâî íåðåàãèðîâàíèÿ íà êàêîå-ëèáî
íàðóøåíèå êîíñòèòóöèîííîãî áàëàíñà. Â àñïåêòå ïîñëåäíåãî èñêëþ-
÷èòåëüíà ðîëü êàæäîãî ÷ëåíà îáùåñòâà è èíñòèòóòîâ ãðàæäàíñêîãî
îáùåñòâà, îñóùåñòâëåíèå êîòîðîé äîëæíî èìåòü íåîáõîäèìûå êîíñ-
òèòóöèîííûå ãàðàíòèè. Ñ ýòîé öåëüþ äîëæíà áûòü îáåñïå÷åíà è ãàðàí-
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òèðîâàíà áåñïåðåáîéíàÿ äåÿòåëüíîñòü íåðâíîé ñèñòåìû ñîöèàëüíîãî
îáùåñòâà.

Â ñèñòåìå ïóáëè÷íîé âëàñòè îñîáàÿ âàæíîñòü ïðèäàåòñÿ ðîëè ãëàâû
ãîñóäàðñòâà. Â ìåæäóíàðîäíîé êîíñòèòóöèîííîé ïðàêòèêå, êàê ïðàâè-
ëî, Ïðåçèäåíò ÿâëÿåòñÿ ïîëèòè÷åñêèì ãàðàíòîì îáåñïå÷åíèÿ âåðõî-
âåíñòâà Êîíñòèòóöèè. Äëÿ ýòîãî íåîáõîäèìî, â ÷àñòíîñòè, ïðèäàòü äåéñò-
âåííîå êîíñòèòóöèîííî-ïðàâîâîå ñîäåðæàíèå òàêèì êîíñòèòóöèîí-
íûì ïîëîæåíèÿì, êàê: “Ïðåçèäåíò îáåñïå÷èâàåò ñîáëþäåíèå Êîíñòè-
òóöèè” (ñì. Êîíñòèòóöèè Ôðàíöèè (ñò. 5), Ïîëüøè (ïóíêò 2 ñòàòüè 126),
Àðìåíèè (ñò. 123); “Ïðåçèäåíò ÿâëÿåòñÿ ãàðàíòîì Êîíñòèòóöèè” (ñì.
Êîíñòèòóöèÿ Ðîññèéñêîé Ôåäåðàöèè (÷àñòü 2 ñòàòüè 80); “Ïðåçèäåíò
îáåñïå÷èâàåò … íîðìàëüíóþ äåÿòåëüíîñòü äåìîêðàòè÷åñêèõ èíñòè-
òóòîâ…” (Êîíñòèòóöèÿ Ïîðòóãàëèè (ñòàòüÿ 120); “… Ïðåçèäåíò îáåñïå-
÷èâàåò íîðìàëüíóþ äåÿòåëüíîñòü ãîñóäàðñòâåííûõ îðãàíîâ” (Êîíñòè-
òóöèÿ Ñëîâàêèè (÷àñòü 1 ñòàòüè 101) è ò.ä.

Îáåñïå÷åíèå ñîáëþäåíèÿ Êîíñòèòóöèè èìååò ñóãóáî ôîðìàëüíûé õà-
ðàêòåð âî âñåõ òåõ ñëó÷àÿõ, êîãäà èíñòèòóòîì Ïðåçèäåíòà íå îñóùåñò-
âëÿåòñÿ íåïðåðûâíàÿ êîíñòèòóöèîííàÿ äèàãíîñòèêà.

Ó÷èòûâàÿ îãðàíè÷åííîñòü âî âðåìåíè, õî÷ó îòìåòèòü òàêæå, ÷òî âíåä-
ðåíèå ñèñòåìû êîíñòèòóöèîííîãî ìîíèòîðèíãà òðåáóåò ïî-íîâîìó îöå-
íèòü ðîëü ïðàâî-òâîð÷åñêèõ è ïðàâîïðèìåíèòåëüíûõ îðãàíîâ â ýòîì
âîïðîñå, ìåñòî è ðîëü ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ, ñîâðå-
ìåííûå âûçîâû êîíñòèòóöèîíàëèçàöèè îáùåñòâåííûõ îòíîøåíèé,
èìïåðàòèâ âíåäðåíèÿ äåéñòâåííîé ñèñòåìû êîíñòèòóöèîííîé îòâåòñò-
âåííîñòè.

Ýòî âîïðîñû, êîòîðûå ìîãóò ñòàòü ïðåäìåòîì îòäåëüíîãî è îáñòîÿ-
òåëüíîãî ðàññìîòðåíèÿ, ïîýòîìó íà ýòîì ÿ çàâåðøó ñâîé äîêëàä. 

Áëàãîäàðþ çà âíèìàíèå.

SUMMARY

Venice Commission of the Council of Europe at the 106th Plenary Session,
held on March 11-12, 2016 approved the author’s proposition to hold the
International Conference on Constitutional Monitoring. 

The Commission recommended to prepare and present at the 107th Plenary
Session the relevant concept and organizational mechanisms for conducting
the given forum taking into consideration revealing of the possibilities of
application of “Rule of Law Checklist” (adopted at the 106th Plenary Session
of the Commission) in the process of the systemic constitutional monitoring. 
It is emphasized that actuality of the conduct of the international confer-
ence on constitutional monitoring is conditioned with the necessity:
- Development of more efficient legal mechanisms of overcoming the 37
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deficit of constitutionalism in the contemporary society, banning of 
accumulation of the negative public energy, which, by accumulating the
critical mass may result in social cataclysms. 
- Revealing of the vulnerable spots in the sustainable and dynamic of rule
of Constitution and further improvement of the mechanisms of judicial
constitutional control,
- Effective guarantee of the rule of law, ensuring sustainable democratic
development,
- Revealing the possibilities of implementation of Rule of Law Checklist
for conducting permanent constitutional diagnosis and monitoring,
- Elaboration of certain suggestions regarding unification of the 
mechanisms of conducting the constitutional monitoring by using Rule
of Law Checklist in different legal systems.
It was proposed to conduct the conference in Yerevan, on 20-23 October
2016 collaborating it with the annual Yerevan Conference on actual 
problems of the constitutional justice.
Three topics were offered for discussion:
- Role of the constitutional courts in overcoming the legislative gaps and
legal uncertainty,
- Place and role of systemic monitoring in the improvement of the system
of constitutional control and overcoming the deficit of constitutionalism,
- Role and significance of Rule of Law Checklist in the implementation of
the permanent constitutional diagnosis and monitoring by safequarding
the dynamic democratic development.
All materials of the conference will be published in the Almanac
“Constitutional Justice” for 2016 at the beginning of 2017.
The conceptual issues of the constitutional monitoring are outlined in the
author’s monograph “Constitutional Monitoring”.
This publication presents some significant aspects of Rule of Law Checklist
to the wide circle of the specialists taking into consideration the signifi-
cance of the given Report of the Venice Commission in the resolution of a
theoretical and practical issues of ensuring of rule of law and establishment
of the original constitutionalism in the contemporary society.
The author states that Rule of Law Checklist, from the perspective of
diverse and common assessment of the given phenomenon, is the result of
à thorough gestalt systemic scientific approach and may be implemented
not only for the assessment of a certain situation but may also become the
grounds for the prevention of the deficit of constitutionalism, management
of the process of establishment of rule of law, overcoming the vulnerable
spots of this process in different social systems.
Completely new perspectives are opened for ensuring dynamic democratic
development and rule of Constitution on the basis of systemic constitution-
al monitoring by using Rule of Law Checklist. 
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PRINCIPLE OF RULE OF LAW 
AND ITS PRACTICAL IMPLICATIONS 

JAN HELGESEN
Chair of the Scientific Council of the Venice Commission 

of the Council of Europe

Honourable President of the Constitutional Court of Armenia,

Honourable Presidents and Judges of Constitutional Courts,

Excellencies,

Ladies and gentlemen,

It is a great privilege and honour to be invited to this important
Conference and to be able to address the key issue of this Conference.

The title of my presentation has two dimensions; a theoretical and a prac-
tical dimension.

Let me start by reflecting somewhat on the basic values of the Council of
Europe.

Of the three pillars of the Council of Europe, the Rule of Law has long
been the least visible. Democracy and Respect for Human Rights have long
enjoyed much more attention. In recent years, however, the autonomy of
the Rule of Law and its importance has become evident. Nowadays, respect
for the Rule of Law has even become a mantra in the international circles.

It is the conviction of the Council of Europe, and of the Venice Commission,
that the notions of the Rule of Law, pluralist democracy and respect for
human rights are distinct but closely interconnected. They even partly over-
lap, as some principles belong to all three notions (it is the case for the prin-
ciple of equality and for that of non-discrimination) or to two of the three
notions (the fair trial principle is related to the notions of Rule of Law and
respect for human rights), and the freedoms of expression, assembly and
association are associated with democracy and respect for human rights.

These three principles are therefore intertwined and interdependent: there
cannot be democracy without the Rule of Law and respect for human
rights; there cannot be Rule of Law without democracy and respect for
human rights; and respect for human rights cannot be achieved in the
absence of democracy and Rule of Law.

And let me add that there cannot be prosperity and economic development
without democracy, Rule of Law and respect for human rights. 39
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However, ladies and gentlemen, this does not mean that there is no ten-
sion between these three pillars. Seen from Venice, one easily observes the
tension between democracy and the Rule of Law. This is a key issue in
present day Europe. The Venice Commission has had to face this tension
in different recent opinions.

According to my view, it is slightly misleading to combine “democracy”
and “the Rule of Law” with the conjunction “and”. This indicates that there
is a complete harmony between these basic values in our societies, which
is not always the case.

However, it is also slightly misleading to combine these concepts with the
conjunction “or”. Such a perspective would indicate that there is complete
disharmony between these values, which is not the case either. It is cer-
tainly not either/or.

The official name of the Venice Commission is “The European Commission
for Democracy through Law”. In my view, this is the correct perspective:
democracy is built and strengthened through the respect for law. Inherent
in such a perception is the respect for human rights.

Let me focus on some areas where this tension is particularly exposed.

One area is the question of judicial review.

From the outset, there is a need to distinguish between judicial control of
acts of the legislative branch, the Parliament, and judicial control of acts
of the administrative branch, the Government.

The control of the administration is less spectacular and is normally seen
as less threatening to democracy, from a theoretical perspective. This
needs further analysis. On the one hand, it may be claimed, that if the
courts are active in the area of administrative law, it could threaten the
role of the politicians when distributing, for instance the economic
resources in society. Seen from yet another perspective, it is, however,
often argued that the real threat to democracy today does not stem from
the judicial branch, but from the administrative branch. In such a perspec-
tive, could one imagine an alliance between the legislative and the judi-
cial branch?

As for the judicial control of the legislative branch, however, one often sees
that this form of control is discussed within a paradigm of “supremacy”,
which is the supreme body? This perspective has to be further elaborated.
This perception presupposes a too dichotomistic approach. In the XXI
Century, one should rather encourage more cooperation than competition
between the state organs, in order to preserve and defend both democra-
cy and the Rule of Law, as well as respect for human rights.

One important question is this: what should be the criteria for the inter-
vention by the tribunals into the competence of the two other branches of
the State? How should the criteria of the judicial review be defined? In dif-
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ferent constitutions, one observes that this threshold is set differently. Then
the courts will have to find their way between judicial activism and judi-
cial constraints.

My second illustration relates to the fight against terrorism, the war on 
terror.

This tension between democracy and the Rule of Law, der Rechtsstat, has
triggered discussions in many countries, inside and outside of Europe. Can
we afford to uphold the Rule of Law under these dangerous circumstances?
If a democratic government wants to strike hard against persons suspect-
ed of terrorism, should the government be prevented from doing so by
some judges?

The Venice Commission has held, very clearly, that even terrorists or sus-
pected terrorists enjoy full protection under the Rule of Law.

I was pleased to note that this was also the position taken by the Supreme
Court of the United States in the case some years back, Boumedienne v.
Bush. The applicant was a prisoner at Guantanamo, claiming that he was
protected under the Constitution of the United States. The argument by
the US administration is, as we know, that these suspects have placed
themselves outside the Rule of Law, and furthermore, the Constitution can-
not apply during these dark and threatening days. Justice Kennedy, on
behalf of the majority, gives a clear answer to this dilemma: “The laws and
Constitution are designed to survive, and remain in force, in extraordinary
times”.

And Justice Kennedy adds: “Liberty and Security can be reconciled; and
in our system they are reconciled within the framework of the law”.

Ladies and gentlemen,

Still at the macro level, one might ask whether the principle of Rule of Law
should be implemented in exactly the same way in every state, without tak-
ing into consideration the historical, socio/economic peculiarities of a
given state. I will come back to this question. But the point of departure is
clear: There are some core elements in the principle of Rule of Law which
must be implemented. If we want to establish independent tribunals in a
given state, certain main core elements must be respected, irrespective of
the socio-economic conditions and cultural and historical heritage. There
are obvious limits to the number of models for independent tribunals. If,
for political reasons, a member of a governing political party serves on the
bench, the tribunal is not independent. The same conclusion applies if the
state prosecutor also is among the judges.

The first stage of the Venice Commission’s work on the Rule of Law led to
a report adopted in 2011.

The Commission traced the historic root of the concept Rule of Law back
to antiquity. Plato writes (in Laws, Book IV): “Where the law is subject to 41
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some other authority and has none of its own, the collapse of the state, in
my view, is not far off, but if the law is the master of government and the
government its slave, then the situation is full of promise and men enjoy
all the blessings all the gods shower on a state”.

During the last two centuries, this concept has been developed in different
legal regimes and traditions: “Rule of Law”, “Etat du Droit”, “Rechtsstat”,
“Stato di Diritto”, “Estado de Derecho”. Certainly, there are different
nuances in these traditions.

However, the Venice Commission realised there is a common core con-
tained in this concept. And the Venice Commission decided to explore this
core, not as a purely theoretical concept, but rather as a practical exercise.
This led to the so-called “The Rule of Law Checklist”, adopted by the
Plenary in March this year.

The aim and purpose of this Checklist is to identify the core elements of
the Rule of Law. It also struck the Commission that what was missing, was
an operational tool for assessing the level of Rule of Law compliance in any
given state: and we thought that the best tool would be a Checklist.

The Checklist is indeed intended as a comprehensive tool to assess the
degree of respect for the Rule of Law in a given State. It may be used by
a variety of stakeholders: state authorities, international organisations,
non-governmental organisations, scholars and citizens in general. But the
first addressees of the Rule of Law Checklist are the States themselves.
When we talk about States, this means all bodies of the State, at nation-
al as well as local or regional level. Compliance with the Rule of Law is a
complex process; the Rule of Law is achieved through successive steps,
and never fully. Assessing the level of compliance with the Rule of Law in
a given State requires insider knowledge and understanding of the sys-
tem: no one would therefore be better placed to do so than the State itself.
Assessments by the civil society of the State may offer, of course, a pre-
cious complementary vision of the situation. International organisations
may then have a role in suggesting ways to improve the situation. The
Venice Commission in particular may play a useful role in providing its
objective legal opinions. A global appraisal should indeed involve all
these angles of analysis.

What are main objectives of this document? The Checklist intends to
enable an assessment which is

• thorough, by dealing with all the dimensions of the Rule of Law.

• objective and transparent, referring explicitly to the national and inter-
national standards, including the case-law of the European Court of
Human Rights, which are to be used for the assessment.

• equal: the same benchmarks and standards are applied in every situa-
tion, to any country.
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• Last be not least: the Checklist aims to be practical and user-friendly: as
already said, the circle of the stakeholders is not defined and therefore
includes all interested persons — and you, local and regional represen-
tatives, members of the Congress in particular.

Ladies and Gentlemen,

Let’s move further to analyse the different benchmarks of this checklist.
There are five core elements:

- Legality

- Legal certainty

- Prevention of abuse/misuse of powers

- Equality before the law and non-discrimination.

- Access to Justice.

We have also added two specific, topical challenges to the Rule of Law:
corruption and conflict of interest, collection of data and surveillance.

Each benchmark is sub-itemised into detailed questions.

• The principle of legality is at the basis of every established and well-
functioning democracy. It entails the supremacy of the law, namely the
fact that the State action must be in accordance with and authorised by
the law. State action means of course action of public authorities in gen-
eral, at national as well at infra-national level. The law should establish
the relationship between the international and the national law and set
out the cases in which exceptional measures could be adopted to dero-
gate the normal regime of protection of citizens’ rights.

• Legal certainty involves the accessibility of the law. The law must be cer-
tain, foreseeable and easy to understand. Basic principles such as nul-
lum crimen sine lege/nulla poena sine lege, or the non-retroactivity of
the criminal law are bulwarks of the legal certainty.

• Preventing the abuses of powers means having in the legal system safe-
guards against arbitrariness; providing that the discretionary power of
the officials is not unlimited, and is regulated by law.

• Equality before the law is probably the principle that most embodies the
concept of Rule of Law. It is paramount that the law guarantees the
absence of any discrimination on grounds such as race, sex, colour, lan-
guage, religion, political opinion, birth, political power etc. Similar situ-
ations must be treated equally and different situations differently.
Positive measures could be allowed as long as they are proportionate
and necessary.

• Access to justice implicates the presence of an independent and impar-
tial judiciary and the right to have a fair trial. The independence and
the impartiality of the judiciary are central to the public perception of
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44 justice and thus to the achievement of the classical formula: “justice
must not only be done, it must also be seen to be done”

• Finally, we addressed some cases in which some particular actions and
decisions can hinder and weaken the Rule of Law. It could be the case
of the corruption for example, with the presence of a weak criminal sys-
tem to fight briberies, grafts and misuse of public money. But also the
conflict of interest between a public office and private gains. Another
issue which is more and more topical is collection of data and surveil-
lance, due to the increased use of information technology.

The last section of the checklist includes a list of the major not only
European, but also international standards divided into sections correspon-
ding to the various benchmarks.

Of course, Ladies and Gentlemen, this checklist is neither exhaustive nor
final. It should not be taken as a sort of Bible of the Rule of Law. Indeed,
the checklist covers the most important aspects of this important principle
but it could and it should change over time, to face the challenges of an
ever-changing world. Nor is the Rule of Law something that can be
achieved once and for all. Implementing the Rule of Law is an on-going
task, which requires the commitment not only of the State, but also of the
citizens. As underlined by the President of the Open Society Foundations
Chris Stone, “The Rule of Law is not a product made for export. Rather, the
Rule of Law is a culture that thrives when nurtured, and is nourished
through a root system that extends across continents and centuries”.1 The
benchmarks are common, but the Rule of Law is to a large extent a cultur-
al achievement.

The Rule of Law is linked not only to the protection and the promotion of
human rights, but also to democracy. The participation of the citizens in
the strengthening of the Rule of Law is thus paramount. That is what the
Venice Commission calls an “enabling environment”. The Rule of Law can
only flourish in an environment where people feel collectively responsible
for the implementation of the concept.

Ladies and Gentlemen,

A mistake that should be avoided in the use of this checklist is the
mechanical interpretation of the detailed benchmarks in a given State. The
assessment should not merely consist of counting the right answers, but is
intended to provide a global overview of the situation, while focusing on
the most important criteria. The Checklist enables and indeed aims at an
individualised assessment. Indeed, whereas the Rule of Law is a global
aspiration, this does not mean that its implementation has to be identical,
without taking into account the peculiarities of the given State, such as its
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1 Christopher Stone, Nurturing the Rule of Law, Annual Bingham Lecture 2016 “Spreading the Rule of
Law: Mission Impossible?”
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historical and political context, its constitutional order and its cultural tra-
ditions. This is without prejudice, as I said before, to respect for the fun-
damental core of the principle.

Ladies and Gentlemen,

We have produced what I find a remarkable tool, with a very high poten-
tial. What next?

Respecting the Rule of Law is very high on the national agendas of many
member states. I believe it would be useful and important for all Council
of Europe member states to initiate a full-fledged analysis of their level
of compliance with the Rule of Law. As already said, this assessment
should not be limited to the national level. In particular — but not only
— in federal and regional states, the level of public power which is clos-
est to the citizen is essential for its perception of the implementation of
the Rule of Law. States, but also local and regional authorities, could
launch a self-assessment exercise based on the Checklist, for example:
why not?

Assessing the Rule of Law is also very topical in international circles. The
European Union is reflecting on its own mechanism. I believe that, irre-
spective of the mechanism, the substance should be the same: the stan-
dards which the Council of Europe has built over the years form an indis-
pensable basis for assessing the Rule of Law in any member State of the
Council of Europe. The Checklist gathers and codifies years of extensive
work by all the relevant Council of Europe bodies and offers them in a
handy, user-friendly format. In this respect, we believe that the Checklist
represents a “Council of Europe product”, which should be promoted as
such, including with other international organisations and with the
European Union.

The Committee of Ministers recently endorsed the checklist and this will
leave a durable “Council of Europe” mark on the Rule of Law in Europe
and will foster both a common understanding and an improvement of this
essential European value.

I thank you very much for your attention.
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46 ÐÅÇÞÌÅ

Èç òðåõ îñíîâíûõ íàïðàâëåíèé äåÿòåëüíîñòè Ñîâåòà Åâðîïû îáåñïå-
÷åíèå âåðõîâåíñòâà ïðàâà áûëî íàèìåíåå çàìåòíûì. Âîïðîñàì äåìîêðà-
òèè è óâàæåíèÿ ïðàâ ÷åëîâåêà óäåëÿëîñü áîëüøå âíèìàíèÿ. Â ïîñëåä-
íèå ãîäû, îäíàêî, çíà÷åíèå ïðèíöèïà âåðõîâåíñòâà ïðàâà ñòàëî áîëåå
î÷åâèäíûì. 

Íå ìîæåò áûòü äåìîêðàòèè áåç âåðõîâåíñòâà çàêîíà è óâàæåíèÿ ïðàâ
÷åëîâåêà; íå ìîæåò áûòü âåðõîâåíñòâà ïðàâà áåç äåìîêðàòèè è óâàæå-
íèÿ ïðàâ ÷åëîâåêà; è óâàæåíèå ïðàâ ÷åëîâåêà íå ìîæåò áûòü äîñòèã-
íóòî ïðè îòñóòñòâèè äåìîêðàòèè è âåðõîâåíñòâà çàêîíà. 

Öåëü è íàçíà÷åíèå ïðèíÿòîãî Âåíåöèàíñêîé êîìèññèåé Êîíòðîëüíîãî
ñïèñêà âåðõîâåíñòâà ïðàâà çàêëþ÷àþòñÿ â îïðåäåëåíèè îñíîâíûõ ýëå-
ìåíòîâ ýòîãî ïðèíöèïà.

Êîíòðîëüíûé ñïèñîê ÿâëÿåòñÿ âñåîáúåìëþùèì èíñòðóìåíòîì îöåíêè
óðîâíÿ óâàæåíèÿ âåðõîâåíñòâà ïðàâà â êîíêðåòíîì ãîñóäàðñòâå. Îí
ìîæåò áûòü èñïîëüçîâàí ðàçëè÷íûìè çàèíòåðåñîâàííûìè ñòîðîíàìè:
ãîñóäàðñòâåííûìè îðãàíàìè, ìåæäóíàðîäíûìè îðãàíèçàöèÿìè, íå-
ïðàâèòåëüñòâåííûìè îðãàíèçàöèÿìè, ó÷åíûìè è ãðàæäàíàìè â öåëîì.
Íî ïåðâûìè àäðåñàòàìè Êîíòðîëüíîãî ñïèñêà âåðõîâåíñòâà ïðàâà ÿâ-
ëÿþòñÿ ãîñóäàðñòâà.
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“THE CONCEPT OF THE RULE OF LAW”
DIFFICULTIES OF ITS PERCEPTION 
IN THE POST-SOVIET LEGAL CULTURE

(UKRAINE’S EXPERIENCE)

SERHIY HOLOVATY
Substitude Member of the Venice Commission of the Council of Europe 

I. Introduction
In autumn 1939, British The Times in the article by special reporter elabo-
rated on a possible approach to the principles and methods on which a new
order may be rebuilt when Nazism has been defeated. The article empha-
sized that the main task in this regard was to assert the already tested val-
ues of Western civilization and to give a new life to its cultural inheritance
originated in ancient Greece and ancient Rome. The idea was that the pun-
gency of Nazi threat had proved that this inheritance is hard to defend if
it is treated as a static ideal and, therefore, there was a call to give this
inheritance a dynamic expression. For entirely practical reasons the inher-
itance was supposed to be maintained strictly according to the set of prin-
ciples that were common to the Western democracies and, in particular, to
the upholding of the rule of law, both nationally and internationally.1

Thus, starting from 1939, the Rule of Law in its practical significance
became an integral part of the European agenda as a goal for the rest of
XX century.

Since then the British notion of “the rule of law” has passed through “glob-
alization” (being enshrined in Universal Declaration of Human Rights,
19482) and “regionalization” (being declared at the European level as a
value, which belongs to a common heritage or constitutes a common prin-
ciple for European nations and enshrined in a number of European legal
instruments starting with the Brussels Treaty, 1948,3 and following with a
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1 See: “After the War: Another Chance to Rebuild; The Foundations of Federalism”. — The Times, 17
November 1939.
2 Universal Declaration of Human Rights. G.A. Res. 217A (III), U.N. Doc. A/810, at 71 (1948).
3 See Treaty of Economic, Social, and Cultural Collaboration and Collective Self-defence (Brussels
Treaty), March 17, 1948. — Source: American Foreign Policy, 1950-1955: Basic Documents, Vol. 1
(Department of State Publication 6446; General Foreign Policy Series 117). — Washington, DC:
Government Printing Office, 1957.



48 number of other fundamental documents for the Council of Europe,4 the
European Union5 and the European Court of Human Rights6).

Notwithstanding the fact that the lawyers of different legal systems had
already acquainted with the notion of “the rule of law”, the period of its
“globalization” or initial European “regionalization” was marked by the
fact that this notion was still considered as “a phrase of uncertain mean-
ing”.7 Such a treatment significantly undermined practical applicability of
the notion for ordinary human being in the society, in particular while fac-
ing any injustice or an arbitrary rule.

Even the outcome of the long and thorough efforts of the International
Commission of Jurists, which culminated with definition of the notion as

“[t]he principles, institutions and procedures, not always identical, but
broadly similar, which the experience and traditions of lawyers in differ-
ent countries of the world, often having themselves varying political
structures and economic backgrounds, have shown to be important to
protect the individual from arbitrary government and to enable him to
enjoy the dignity of men”,8 — had not provided for an sufficient practi-
cal relevance of the “rule of law ”concept.

The idea of this paper is to consider certain main obstacles and challenges
that some Council of Europe member-states (especially those where post-
soviet legal culture still prevails) are facing in the area of practical (not
philosophical) application of the Rule of Law. The considerations present-
ed are built upon professional experience of the author both at national
level (being for a long time involved almost into all aspects of legal reforms
in Ukraine) as well as at the European level (being for about fifteen years
and in different capacities involved into the activities of the Institutions of
the Council of Europe).
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4 See Statute of the Council of Europe / Statute du Conseil de l’Europe. London — Londres, 5.V.1945
(ETS — Nos 1/6/7/8/11).
5 See Treaty on European Union. Official Journal of the European Communities, C 191, 29 July 1992
(92/C 191/01); Treaty of Amsterdam amending the Treaty on European Union, the Treaties estab-
lishing the European Communities and Certain related acts / Official Journal of the European
Communities, C 340, 10 November 1997; Treaty of Nice amending the Treaty on European Union,
the Treaties establishing the European Communities and certain related acts (2001/C 80/01); Charter
of Fundamental Rights of the European Union. Official Journal of the European Union (C 346, 18
December 2000); Treaty of Lisbon. Official Journal of the European Union (C 115, 9 May 2008);
6 See: European Convention for the Protection of Human Rights and Fundamental Freedoms (ETS
No.5).
7 The Rule of Law in a Free Society: a report on the International Congress of Jurists. New Delhi, India.
January 5-10, 1959 / prepared by Norman S. Marsh; with a foreword by Jean-Flavien Lalive. —
Geneva: International Commission of Jurists, 1959, p. V.
8 Ibidem., p. 197.
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II. Perception of the rule of law: Key challenges at national level
A. Constitutional design

In some European countries, constructed in the national languages the
respective formulas appear to be a word to a word translation from the
English phrase “the rule of law”. There are a number of newly emerged
democracies in Central and Eastern Europe the constitutions of which con-
tain phrases in their respective official languages which present a word to
a word translation from the English phrase “the rule of law”. Among them
— almost all Balkan countries which have proclaimed their independence,
previously being a part of communist Yugoslavia.

Thus, in the Constituion of Croatia (Ustav Republike Hrvatske, 1990) “vla-
davina prava” was proclaimed as one of the “highest values of the consti-
tutional order of the Republic of Croatia”.9 Very similar formula was
enshrined in the Constitution of Macedonia (Óñòàâ íà Ðåïóáëèêå
Ìàêåäîíèja, 1991), where “âëàäååíüåòî íà ïðàâîòî” constitutes one of
“the fundamental values of the constitutional order of the Republic of
Macedonia”.10 In Montenegro, Óñòàâ Öðíå Ãîðå/Ustav Republike Crne
Gore (1992) initially has proclaimed that “The State is founded on vladavi-
ni prava”,11 and the Constitution of 2007 has this confirmed.12 Similar for-
mula is contained in the Constitution of Serbia (Óñòàâ Ðåïóáëèêå Ñðáèje,
2006), proclaiming the Republic as a “state founded on the âëàäàâèíè
ïðàâà”.13

A very special case among Balkan states in this respect presents the expe-
rience of constitutional wording in the fundamental law of Bosnia and
Herzegovina (1995). If we compare its text in four languages, we inevitably
meet the different meanings of the same phenomenon expressed in English
as “the rule of law”. Thus, the English version of the text in Article 2
(“Democratic Principles”) stipulates: “Bosnia and Herzegovina shall be a
democratic state, which shall operate under the rule of law […]”. Its trans-
lation in Serbian is similar to the wording which was practiced in the
Serbian Constitution using for the “rule of law” the phrase “âëàäàâèíè
ïðàâà”.14 However, the translations in Bosnian15 and Croatian16 languages
raise a serious question as they both in the respective phrases contain the
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9 Article 3: “Freedom, […] the rule of law (in Croatian — vladavina prava) […] are the highest values
of the constitutional order of the Republic […]”.

10 Article 8: “The fundamental values of the constitutional order of the Republic of Macedonia are: […]
the rule of law (in Macedonian — âëàäååíüåòî íà ïðàâîòî”.

11 Article 4: “Drzava pociva on the rule of law (in Montenegrin — vladavina prava ”).
12 Article 1: “Crna Gora je drzava […] zasnovana na vladavini prava” (“Montenegro is a state based on
the rule of law”).

13 Article 1:”Ðåïóáëèêà Ñðáèja je äðæàâà […], çàñíîâàíà íà âëàäàâèíè ïðàâà ” (“Republic of Serbia
is a state […] founded on the rule of law […] (in Serbian — vladavina prava).”

14 Article 2: “Áîñíà è Õåöåãîâèíà je äåìîêðàòñêà äðæàâà, êîjà ôóíêöèîíèøå íà ïðèíöèïó
âëàäàâèíå ïðàâà […]”.

15 Article 2: “Bosna i Hercegovina je demokratska drzava koja funkcionuje u skladu sa zakonom […]”.
16 Article 2: “Bosna i Hercegovina je demokratska drzava, koja funkcionira sukladno zakonu […] ”.



50 word “zakon” (lex) instead of word “law” (jus). In this regard, the issue
whether the meaning of word “zakon” (lex) in these both languages is
identical to the meaning of word “law” (jus) is to be further explored.

But it is rather clear that in those cases where the constitutional texts use
the word “law” in their respective national languages as pravo/pravoto
(e.g. jus), we may say that this word connotes “the entire body of rules hav-
ing the particular character of being ‘law’”.17

In Ukraine, which belongs to newly-emerged European democracies, the
Fundamental Law embodies the notion of “the rule of law as well. Thus,
the Ukrainian Constitution (1996), in particular, stipulates that: “In
Ukraine, the principle of the Rule of Law (in Ukrainian — verkhovenstvo
prava) is recognized and is in action.18

However, if to compare the constitutional texts of Balkan states and that
of Ukraine we can notice that the word “rule” in the respective national
languages is translated in quite different connotations: in Ukrainian (verk-
hovenstvo) it has a connotation of supremacy (that in hierarchical sense
implies the supremacy of one certain category of norms of the legal order
over the others), whereas Croatian (vladavina), or Serbian (vladavina), or
Montenegrin (vladavina), or Macedonian (vladenieto) its meaning can be
expressed as “the sovereignty of law”.19

Majority of national constitutions of the European countries do not contain
the exact term “the rule of law”. In particular, written in languages other
than German or French, they contain formulas that in the respective
national languages are very similar to German notion of Rechtsstaat (or
French notion of Etat de droit). This group consists of the constitutions of
Germany itself (Rechtsstaat) as well as of Czech Republic (pravni stat),20

Poland (panstwo prawne),21 Russia (pravovoie gosudarstvo),22 Slovak

17 See in particular, Paul Lasok QC. The Rule of Law in the Legal Order of the European Community
// In: Fundamental values / edited by Kim Economides … [et al.]. Oxford; Portland: Hart, 2000. —
P. 91.

18 Article 8 (para.1) of the Constitution of Ukraine (1996), (Italics are added by the author).
19 Ibidem. — P. 92.
20 Article 1 (para.1): “The Czech Republic is a sovereign, unitary and democratic pravni stat […]”.
21 Article 2: “The Republic of Poland shall be a democratic state ruled by law […]” (in Polish — panst-
wo prawne).

22 Article 1 (para. 1): [“…] Russia shall be a democratic federal law-governed State […]” (in Russian
— pravovoie gosudarstvo). The term pravovoie gosudarstvo (as a Russian equivalent of the German
term Rechtsstaat and that is in some cases translated into English term pravovoie gosudarstvo
became under anathema since the October Revolution in 1917. In the course of perestroika,
Mikhail Gorbachev, in May 1988, referred to the creation of “socialist pravovoie gosudarstvo”.
Such concepts as pravovoie gosudarstvo and socialist legality reflect the relationship between state
power and law. At the theoretical level, there seems to be little coherent understanding of
pravovoie gosudarstvo other than the minimum requirement that the state power should be sub-
ordinate to the Constitution. — See, in particular: Hiroshi Oda. The Emergence of Pravovoie gosu-
darstvo (Rechtsstaat) in Russia. — Review of Central and East European Law. — 1999, Vol..25, No.
3 (373-434).SE
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Republic (pravni stat),23 Slovenia (pravna drzava),24 Spain (Estado de
Derecho),25 Switzerland (Stato diritto),26 etc.

Similar approach (with formula of pravovoie gosudarstvo) is applied in the
constitutions of most of the post-soviet states which by now are already
members of the Council of Europe, namely, those of Moldova,27 Georgia,28

as well as of Armenia (Constitution adopted on 5 July 1995 as amended on
6 December 2015).29

Different constitutional wording worth to be mentioned in this regard still
embodies the Soviet-type concept of verkhovenstvo zakona (zakonov) hav-
ing nothing in common with the Rule of Law notion (or even with the con-
cept of Rechtsstaat). Such a phrase is included into the preamble of the
constitution of Azerbaijan, according to which the goal of the nation is “to
build a law-based state (pravovoie gosudarstvo) […] which shall secure the
supremacy of the laws (verkovenstvo zakonov)”.30 Alongside, in the Article
7(1) it is proclaimed that “the State of Azerbaijan is a democratic provova-
ia […] respublica”.31

As it is known, the concept of verkhovenstvo zakona (zakonov) alongside
with the concept of socialist (soviet) legality were developed by Andrei
Vyshynsky as an outcome of his own “theory of state and law”, according
to which “Law draws its force, and obtains its content, from the state”.32 The
Vyshynsky’s concept of socialist (soviet) legality was officially approved by
Stalin as an equivalent to Leninist legality.33 The legal term “verkhovenstvo
zakona (zakonov)”, as it is used in Russian, Ukrainian or Belorussian lan-
guages would mean in English “the supremacy of the laws/the statutes”.
Therefore, it is obvious that the language of Lenin, Stalin and Vyshynsky is
still present in one of the modern constitutions of the CE member-states.
By all means, this type of language constitutes a solid obstacle towards
making the Rule of Law effective or operative in this country.
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23 Article 1 (para.1): “The Slovak Republic is a sovereign, democratic state governed by the rule of law
[…]” (in Slovakian — pravni stat).

24 Article 2: “Slovenia is a state governed by the rule of law” (in Slovenian — pravna drzava).
25 Article 1 (para.1): “Spain is hereby established as a social and democratic Estado de Derecho […]”.
26 Article 5 has the title :”Stato di diritto”.
27 Article 1(3): “Republic of Moldova is a democratic pravovoie gosudarstvo […]” ||
www.lex.juste.md/viewdoc.php?id=3114968&lang=2

28 In the preamble: “The citizens of Georgia whose strong desire is to establish […] a social pravovoie
gosudarstvo” || https://matsne.gov.ge/ru/document/view/30346

29 Article 1: “Republic of Armenia is […] a pravovoie gosudarstvo” || www.praliament.am/perliament.
php?id=constituin&lang=rus

30 The preamble of the Constitution of Azerbaijan: “The people of Azerbaijan […] solemnly declares its
following intentions: […] 4. to build a law-based, secular state (pravovoie gosudarstvo) which shall
secure supremacy of the laws as an expression of the will of the nation; […]”.

31 www.meclis.gov.az/?/topcontent/67
32 Vyshynsky Andrei. The Law of the Soviet State. Translated from Russian by Hugh W. Babb;
Introduction by John N. Hazard. — New York: Macmillan, 1954. — P. 5.

33 See Strogovich M.S. Socialist legality, legal order and application of the Soviet law (For the univer-
sities of Marxism-Leninism). — Moscow: Mysl, 1966. — S. 17-22. (Sotsialisticheskaya zakonnost,
pravoporiadok I primenieniye sovetskogo prava: dlia universitetov marksizma-leninizma) [in Russian].



52 There is also one more particular example of how the constitutional design
of a CE member-state might not be a good promoter of the Rule of Law
transformation from the European value and ideal into an efficient practi-
cal legal concept at the national level.

Such an example as well is reflected in the Ukrainian experience.

The Constitution of Ukraine of 1996 demonstrates some kind of dualism in
the constitutional design due to the fact that it embodies two “similar but
not always synonymous”34 notions of “Rechtsstaat” (in Ukrainian — pravo-
va derzhava)35 and of “the rule of law”.36

Hence, this type of constitutional wording has entailed a dichotomy in con-
textual interpretation of the Constitution by majority of Ukrainian schol-
ars. In particular, while interpreting the notion of verkhovenstvo prava/the
rule of law (Article 8) most of them still do not believe that there is a con-
sensus about “the necessary elements of the rule of law as well as of the
Rechtsstaaat which are not only formal but also substantial or material
(materieller Rechtsstaatsbegriff)”.37

A former justice of the Constitutional Court of Ukraine has argued that
Article 1 of the Constitution (referring to the concept of pravova derzha-
va/Rechtsstaat) and Article 8 (referring to the concept of verkhovenstvo
prava/the rule of law) “have determined legal dualism in the structure of
the legal system of Ukraine” because “pravova derzhava/Rechtsstaat and
verkhovenstvo prava/the rule of law are the two, but different from each
other, mechanisms of the legal system”.38

B. Scientific legal doctrine (Ukraine’s experience)

The gravity of difficulties in promoting the Rule of Law in Ukraine and in
transforming it into a practical concept is rooted in the number of factors
that shape country’s modern constitutional developments and majority of
which derive from the historically determined legal culture and tradition.

For the period of more than three centuries Ukraine was embraced by
Russian absolutism and the Russian version of Marxism. The ideology of
the both of them had overall influence over Ukrainian legal culture and
tradition. On its turn Russian legal culture and legal tradition was under
the lasting influence of German positivism, which was a cradle of positivis-
tic concept of Rechtsstaat. Therefore, Russian concept of “pravovoie gosu-
darstvo” is merely a borrowed German notion of Rechtsstaat that had

34 See Report on the Rule of Law. Adopted by the Venice Commission at its 86th plenary session
(Venice, 25-26 March 2011). Study No. 512/2009. CDL-AD(2011)003rev. (paras.4, 13, 14, 15).

35 Article 1: “Ukraine is a […] pravova derzhava” (“Rechtsstaat”/ “law-besed state”).
36 Article 8: “In Ukraine, the principle of verkhovenstva prava (the Rule of Law) is recognized and is in
action”.

37 See CDL-AD(2011)003rev. (para.41).
38 Kampo V. Ukraїns’ka doktryna verkhovenstva prava. — Kyiv, 2008. — P. 90 (The Ukrainian doctrine
of the Rule of Law — in Ukrainian).SE
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being adjusted to the Russian political developments in different histori-
cal periods.

Even at the edge of the Soviet Union, its Communist party under the lead-
ership of Mikhail Gorbachev so easily accommodated (in 1988) the concept
of sotsialisticheskoie pravovoie gosudarstvo (Socialist Rechtsstaat) as an
official doctrine to be used as a new basis for the “radical strengthening of
socialist legality” within the framework of perestroika process.39

While striving for the goals of political reforms in the Soviet Union the
leading role in making this concept effective was given to the Communist
party. One of the basic principles underlying the concept of sotsialistich-
eskoie pravovoie gosudarstvo was the principle of verkhovenstvo zakona
(supremacy of the Soviet statute laws). This principle was proclaimed as “an
inalienable feature of sotsialisticheskoie pravovoie gosudarstvo” in the
Soviet practice.40 Upon the collapse of the Soviet Union in 1991, the con-
cept of verkhovenstvo zakona (supremacy of the Soviet statute laws) inher-
ited from the Soviet legal doctrine, was replaced by a cognate doctrine of
diktatura zakona (dictatorship of the statute laws) proclaimed by President
Vladimir Putin as an official legal doctrine of the modern Russian state.41

Ukrainian legal thought continues its development under the influence of
Russian legal thinking, which itself is deficient in the researches on the
Rule of Law in the light of its traditional interpretation provided by
European institutions.

In most cases the translations of the treatises of Western authors into
Russian or Ukrainian appears to be inadequate and distorting the sub-
stance. Due to the long-standing tradition in the Russian legal culture and,
in particular, in legal language, even Russian translation of the fundamen-
tal A.V. Dicey’s Introduction to the Study of the Law of the Constitution
published back in 1907, interprets for instance “the rule of law” notion as
“verkhovenstvo zakona (supremacy of the statute laws)”,42 and the notion
of “spirit of law” as “dukh zakonnosti (spirit of legality)”.43 The aforesaid
observation can be made also with regard to Ukrainian translations of the

39 See Ðåçîëþöèÿ ÕІÕ Âñåñîþçíîé êîíôåðåíöèè ÊÏÑÑ: Î äåìîêðàòèçàöèè ñîâåòñêîãî îáùåñòâà
è ðåôîðìèê ïîëèòè÷åñêîé ñèñòåìû. Êîììóíèñò. — 1988. — № 10. — Ñ. 68 [Resolutions of XIX
All-Union CPSU Conference: On democratization of Soviet society and the reform of the political
system. Communist, `1988, No. 10. — P.68 (in Russian)].

40 See Ëèâøèö Ð. Ç. Ïðàâî è çàêîí â ñîöèàëèñòè÷åñêîì ïðàâîâîì ãîñóäàðñòâå. Ñîâåòñêîå
ãîñóäàðñòâî è ïðàâî. — 1989. — № 3. — Ñ. 15 [Livshyts R.Z. Law and the laws in socialisticheskoie
pravovoie gosudarstvo (Socialist Rechtsstaat). Sovietskoie gosudarstvo i pravo. — 1989. — No. 3. —
P. 15 (in Russian)].

41 See http://president.kremlin.ru/text/appears/2000/01/28883.shtml.
42 See Äàéñè À. Â. Îñíîâû ãîñóäàðñòâåííîãî ïðàâà Àíãëіè: Ââåäåíèå âú èçó÷åíіå àíãëіéñêîé
êîíñòèòóöèè. Ïåðåâîäú, äîïîëíåííûé ïî 6-ìó àíãëіéñêîìó èçäàíіþ, Î. Â. Ïîëòîðàöêîé; Ïîä
ðåäàêöіé ïðîô, Ï. Ã. Âèíîãðàäîâà. — Èçäàíіå âòîðîå. — Ìîñêâà: ÒèïîãðàôіÿÒ-âà È. Ä. Ñûòèíà,
1907. — Ñ. 211. [Dicey A. V. Introduction to the Study of the Law of the Constitution / Translated
and revised from 6th ed. in England by O. V. Poltoratskaya; edited by Professor P. G. Vinogradov.
— 2nd ed. — Moscow: Sytin Publishing House, 1907. —P. 211 (in Russian)].

43 Ibidem, p. 227.
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54 modern treatises related to the rule of law issue (among them: Theory of
Justice by John Rawls,44 The Concept of Law by H. L. A. Hart,45 The
Constitution of Liberty by Friedrich A. Hayek46).

The unsatisfactory mode of domestic legal thinking was the determinant
for the author to move a motion for a resolution on the issue in the
Parliamentary Assembly and to express a great concern regarding the fact
that “certain traditions of the totalitarian states [were] still present in the-
ory and practice” in most of the post-Soviet states. In particular, according
to the principal trends in legal thinking “the rule of law” is perceived as
“supremacy of the rules”, or “written rules” set up in the statutes (in
Russian: verkhovenstvo zakona).47 The Assembly’s report on the matter
confirmed that in the states impacted by the Soviet Union “much of the
legal-positivist tradition of the Soviet era is still prevailing”.48

Consequently, in its resolution, the Assembly has drawn attention to the
fact that understanding the “rule of law” notion as the “supremacy of
statute laws” (in Russian — “verkhovenstvo zakona”) is a formalistic inter-
pretation of this notion and “runs contrary to the essence” of the Rule of
Law. Therefore, it was recommended that “the rule of law” should be trans-
lated into Russian as verkhovenstvo prava.49

Most of the Ukrainian scholars’ developments on this matter published
within last 20 years (upon the adoption in 1996 of the Constitution of
Ukraine with its “rule of law/verkhovenstvo prava” formula) demonstrate
that even nowadays the legal-positivist tradition in Ukraine’s legal think-
ing is still prevailing.50

The leading trend in this thinking is reflected in the thesis widely support-
ed by Ukrainian scholars that “the Rule of Law (verkhovenstvo prava) prin-
ciple can be implemented only by means of supremacy of the statute laws
(verkhovenstvo zakonu)” assuming that a “dialectical link exists between
the two principles — of verkhovenstvo prava and of verkhovenstvo zakonu”.
Following this trend the leading scholars consider and interpret the con-
cept of the rule of law (verkhovenstvo prava) as merely “an element”, or
only as “one of the principles”, or even only as a “a part of the featuring

44 Published in Ukrainian in 2001: the notion of “the Rule of Law” is translated as “vlada zakonu” or
“pravlinnia zakonu” which means in English “the rule of the laws”.

45 The title being translated into Ukrainian as “Concept zakonu (The concept of a law”).
46 Published in Ukrainian in 2002: the notion of “the Rule of Law” is translated as “norma zakonu”
which means “a rule of a law”.

47 See The principle of the rule of law. Motion for a resolution presented by Mr Holovaty and others.
Doc 10180. 6 May 2004.

48 See The principle of the rule of law. Report. Committee on Legal Affairs and Human Rights.
Rapporteur: Mr Erik Jurgens, Netherlands, Socialist Group. Doc 1343, 6 July 2007.

49 See: The principle of the rule of law. Resolution 1594 (2007). Text adopted by the Standing
Committee, acting on behalf of the Assembly, on 23 November 2007 (para.4).

50 For the comparative analysis of the prevailing trends in the contemporary legal writings on this sub-
ject see: Serhiy Holovaty. The Rule of Law: Reiterating the devious paths in Ukrainian legal thought.
— Pravo Ukraїny . — 2010. — No. 4. — P. 206-219; N. 5. — P. 64-76.SE
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characteristics” of Ukrainian Rechtsstaat (pravova derzhava). According to
such an approach, the authors perceive the rule of law only as a fraction
of the concept of Rechtsstaat, which in their view is greater (or as gener-
al) phenomenon.

This perception derives from the positivistic concept of Rechtsstaat (“for-
mal” Rechtsstaat) embracing the “canonical” thesis about Rechtsstaat as a
state which is “bound by its statute laws”. The followers of the above men-
tioned approach consider modern Rechtsstaat as a “state, in which the rule-
of-law principle is supreme” in the way that it is a “state, in which the
statutory laws have their supremacy”.

According to another thesis “the rule-of-law principle and the principle of
the supremacy of statutory laws are of the same substance within the
Rechsstaat concept”. Ultimately, such a mode determines confusion by
Ukrainian authors of the idea of “supremacy of statutory laws” with the
concept of “rule of law”.

According to aforesaid way of thinking the trend prevailing in the inter-
pretation of the rule of law (verkhovenstvo prava) concept suggests to
explore its substance by “partitioning” the phrase “the rule of law (verk-
hovenstvo prava)”, in particular, to deal with the meaning of the word
“law (pravo)” first and afterwards to identify the meaning of the word
“rule (verkhovenstvo)”. Some authors suggest to apply to the concept of
the “rule of law (verkhovenstvo prava)” the “etymological interpretation”
(emphasizing that this notion “is a combination of two words different
by their meaning — “verkhovenstvo/rule” and “pravo/law”, and that
only “the separate analysis of each of them could lead to the integral
result”).

The others suggest to apply the so-called “element-by-element analysis”,
according to which two words — the “rule” and the “law” — are different
elements of “the phenomenon of the rule of law”. In this case, they also
suggest to start with analyzing “the first element” (presented by the word
“law”) aiming to finally find out “what is ruling?”

However, all the authors, who suggested to apply any of the method men-
tioned above, are common in understanding of the concept of law; they
still consider law as “the aggregate of the norms and rules of conduct
adopted and sanctioned by the state” (or as “the aggregate of normative
acts”, or as “the system of legislation” etc.).

Interpretation of the rule of law concept in the way that is fostering the
rule by law concept is definitely a manifestation of the mechanistic (posi-
tivistic) approach that in Ukrainian (or Russian) case establishes very favor-
able conditions for the autocratic rule.

Consequently, such theoretical approach leads to the doctrinal deadlock
and impedes the action of the Rule of Law concept in practical terms.
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C. Official legal doctrine: constitutional jurisprudence 
(Ukraine’s experience)

A positivistic approach of current Ukrainian scientific doctrine which has
derived from the Soviet law schools consequently has been further developed
and confirmed by the Constitutional Court in its jurisprudence.

The Court, dealing with the notion of the “rule of law”, in fact, in its first
judgment (2003) on the subject, following the approach of leading
Ukrainian scholars and combining two different concepts has stated that
“pravna derzhava51 (Rechtsstaat) is that one in which the principle of the
Rule of Law is recognized and is effective”.52

Another way of perception of the Rule of Law notion is reflected in the
Judgment No. 15-рп/2004 of 2 November 2004, in which the Court has
stated:

“The rule of law means the supremacy of law in society. The rule of law
demands that the State should embody it into law-making and 
law-enforcement activities, in particular, into the statutes (zakony), which
by their substance should be permeated above all by the ideas of social
justice, freedom, equality etc. One of the manifestations of the rule of law
is that law itself is not limited only to the legislation as one of its forms
but also includes other social regulators, such as norms of morals, 
traditions, customs etc., which are legitimized by the society and 
conditioned by the historically achieved level of society’s culture. All
these elements of law are united by the quality which conforms with the
ideology of justice and the idea of law, which to large extent is reflected
in the Constitution of Ukraine”.53

As the Court itself has underlined in this case, such understanding of the
notion of the “rule of law” was based fully on the above cited understanding
of the notion “law”.54

So, Judgment No. 15- ðï/2004 implies that the key to the understanding
of the notion “Rule of Law” lies first of all and foremost in the understanding
of the meaning of the notion “law”.

A month later (on 1 December 2004) in a new judgment the Court repeated
the above cited interpretation, used it as a basis, and in some way developed
it, stating that formula of the Article 8(1) of the Constitution on the rule of
law55 implies protection of the person’s interests “not only by a law (a

56

51 Ukrainian pravna derzhava is an equivalent to Russian pravovoie gosydarstvo and German Rechsstaat.
52 CCU Judgment No. 22-ðï/2003, 25 December 2003 (Case No. 1-46/2003).
53 CCU Judgment No. 15-ðï/2004, 2 November 2004 (Case No. 1-33/2004).
54 Ibidem, para 4.1.
55 Article 8(1) of the Constitution of Ukraine: “In Ukraine, the principle of the rule of law is recognized
and is effective”.SE
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statute), but also by the objective law56 as a whole which is supreme in the
society”.57

In general, by these judgments the Court has created the basis for the official
doctrine of interpretation of the “Rule of law” within the Ukrainian constitu-
tional order stemming out from the Article 8(1) of the Constitution and
according to which the rule of law is to be understood as supremacy of the
objective law in the society. And very soon such a kind of the Court’s inter-
pretation of the “Rule of Law” has been qualified by Ukrainian academicians
as “an official standard of the interpretation of the rule-of-law principle”.58

The Court has used one of its original formulas from the Judgment No. 15-
ðï/2004 (in particular: “The rule of law means the supremacy of law in society.
The rule of law demands that the State should embody it into law-making and
law-enforcement activities, in particular, into the statutes (zakony), which by
their substance should be permeated above all by the ideas of social justice,
freedom, equality etc.”) in three cases more.59 Later on, the Court referred to
the concept of “the rule of law” in a number of cases in such a way:

• interpreting it in a very broad sense as “[…] adherence to basics of 
justice is a component of the principle of the rule of law, enshrined in
the Article 8(1) of the Constitution of Ukraine”60 and alongside stating
that “one of the manifestation of this principle [of the rule of law] in a
tax sphere is the creation of an efficient system of taxation which is to
be based on the balance of interests of the state, territorial communities
and tax payers”;61

• citing the ECrtHR judgment in case of Ponomariov v. Ukraine,62 the Court
referred to “the principle of legal certainty” as to “one of the fundamental
aspects of the rule of law”,63 or referring to the ECrtHR judgment in case
of Yeloiev v. Ukraine,64 the Court referred to “the principle of legal 
certainty” as to “one of the elements of the rule of law”,65 or qualifying
“the legal certainty of the provisions of the laws (statutes) and of the other
normative acts” as “one of the elements of the rule of law”66

57

56 The meaning of “objective law” in countries with post-soviet legal culture is rather similar to that
one which was formulated by Andrei Vyshynsky yet in 1930-es. In general terms nowadays it is still
treated as “an aggregation of binding legal norms which are established or sanctioned and enforced
by the State ”.

57 CCU Judgment of the Constitutional Court of Ukraine No. 18-ðï/2004, 2 November 2004 (Case No.
1-10/2004), para 3.4.

58 Ðàáіíîâè÷ Ï. Âåðõîâåíñòâî ïðàâà â іíòåðïðåòàöії Ñòðàñáóðçüêîãî Ñóäó òà Êîíñòèòóöіéíîãî Ñóäó
Óêðàїíè // Âіñíèê Êîíñòèòóöіéíîãî Ñóäó Óêðàїíè. — 2006. — № 1. — Ñ. 45.

59 CCU Judgments: No. 8-ðï/2010. 11 March 2010 (Case No. 1-1/2010), para 3.2; No. 17-ðï/2010. 29
June 2010 (Case No. 1-25/2010), para 3.2; No. 3-ðï/2012. 25 January 2012 (Case No. 1-11/2012),
para. 2.2.

60 CCU Judgment No. 5-ðï/2010. 16 February 2010 (Case No. 1-5/2010).
61 Ibidem, para. 3.5.
62 ECrtHR, Case of Ponomariov v. Ukraine (3 April 2008).
63 CCU Judgment No. 8-ðï/2010. 11 March 2010 (Case No. 1-1/2010), para 3.1.
64 ECrtHR, Case of Yeloiev v. Ukraine (6 November 2008).
65 CCU Judgment No. 17-ðï/2010. 29 June 2010 (Case No. 1-25/2010), para 3.2.
66 CCU Judgment No. 3-ðï/2016. 8 June 2016 (Case No. 1-2/2016), para 2.4.
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58 • extending the list of “elements of the rule of law”, thereby including the
following: “the principles of equality and justice, of legal certainty, of
clarity and precision of a legal norm”;67 “efficiency of the aim as well as
of the methods of legal regulation, reasonableness and logics of a law (a
statute)”;68 “justice, reasonableness, logics of a law (a statute)”69

• referring to “the principle of proportionality” as to “an element of the
rule of law”,70 or to the “proportionality between the interests of an indi-
vidual and society” as to “an element of the rule of law”.71

III. General conclusions
Since the notion of the “rule of law” was put into the statutory documents of
the European institutions the time has been changed. Now we are all famil-
iar with the substance of the Rule of Law, notwithstanding how it is present-
ed: either as one of the values, on which the “[European] Union is founded”,72

as one of the principles “which form the basis of all genuine democracy”,73

or as a fundamental principle of the European Convention “permeating it all
and bonding it together”74 etc. In particular, during the most recent years a
lot has been done to reach a common understanding or to find a consensual
definition of the “rule of law” notion both within the European Union75 and
within the Council of Europe institutions, in particular, the Parliamentary
Assembly,76 the Committee of Ministers,77 and the Venice Commission.78

67 CCU Judgment No. 23-ðï/2010. 22 December 2010 (Case No. 1-34/2010), para 4.1.
68 CCU Judgment No. 16-ðï/2011. 8 December 2011 (Case No. 1-19/2011), para. 5.
69 CCU Judgment No. 16-ðï/2012. 29 August 2012 (Case No. 1-1/2012), para. 5.2.
70 CCU Judgments: No. 20-ðï/2011. 26 December 2011 (Case No. 1-42/2011), para 2.1.; No. 3-ðï/2012.
25 January 2912 (Case No. 1-11/2012), para. 2.2; No. 3-ðï/2015. 8 April 2015 (Case No. 1-6/2015), para

71 CCU Judgment No. 16-ðï/2012. 29 August 2012 (Case No. 1-1/2012), para. 5.2.
72 Consolidated version of the Treaty on European Union (Article 2). Official Journal of the European
Union (C 115/13, 9 May.2008).

73 Statute of the Council of Europe (Preamble and Article 3) (ETS — Nos. 1/6/7/8/11).
74 The Hon. Chief Justice Emeritus Prof. John. J. Cremona. The Rule of Law as a Fundamental Principle
of the European Convention of Human Rights // In: A Council for all Seasons: 50th anniversary of
the Council of Europe. — [Valetta]: Ministry of Foreign Affairs (Malta), 1999. — P. 124.

75 See Conclusions [of the] Conference “The Rule of Law in a Democratic Society” (Noordwijk, The
Netherlands, 23 and 24 June 1997). Doc. PC-PR (97) misc 1.; Council conclusions on the follow-up
to the Noorwijk conference: the rule of law // Europe. EU Official Documents. Bulletin EU 5-1998.

76 See The principle of the Rule of Law: Report of the Committee on Legal Affairs and Human Rights.
Rapporteur: Mr Erik Jurgens, Netherlands, Socialist Group. Doc. 11343, 6 July 2007; Resolution 1594
(2007). The principle of the rule of law. Text adopted by the Standing Committee, acting on behalf
of the Assembly, on 23 November 2007 (see Doc. 11343).

77 See The Council of Europe and the Rule of Law — An Overview, CM (2008)170, 21 November 2008.
78 See Report on the Rule of Law. Adopted by the Venice Commission at its 86th plenary session
(Venice, 25-26 March 2011) on the basis of comments by Mr Pieter van Dijk (Member, Netherlands),
Ms Gret Haller (Member, Switzerland), Mr Jeffrey Jowell (Member, United Kingdom), Mr Kaarlo
Tuori (Member, Finland). Study No. 512/2009. CDL-AD(2011)003rev.; Rule of Law Checklist. Adopted
by the Venice Commission at its 106th plenary session (Venice, 11-12 March 2016) on the basis of
comments by Mr Sergio Bartole (Substitute Member, Italy). Ms Veronika Bilkova (Member, Czech
Republic), Ms Sarah Cleveland (Member, United States of America), Mr Paul Craig (Substitute
Member, United Kingdom), Mr Jan Helgessen (Member, Norway), Mr Wolfgang Hoffmann-Riem),
Mr Kaarlo Tuori (Member, Finland), Mr Pieter van Dijk (Member, Netherlands), Mr Jeffrey Jowell
(Former Member, United Kingdom). Study No. 711/2013. CDL-AD (2016) 007.SE
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Even though the consensual understanding has been reached that “the Rule of
Law does constitute a fundamental and common European standard to guide
and constraint the exercise of democratic power”79 we have to admit that for
the number of European countries to activate this standard appeared to be
more challenging task than it was expected at the initial stage of their acces-
sion to the Council of Europe. Instead of becoming a practical concept, for the
numerous cases the Rule of Law still remains as a might-have-been-principle.

One of the serious obstacles towards making the Rule of Law effective or
operative in many cases may be seen in the field of translation this English
phrase into national languages, including Ukrainian.

Another is the issue of legal culture and tradition. For the period of more
than three centuries Ukraine was embraced by Russian absolutism and the
Russian version of Marxism. The ideology of both of them had overall
influence over Ukrainian legal culture and tradition.

Even by now Ukrainian legal thought still continues its development under
the influence of Russian legal thinking, which itself is deficient in the
researches on the Rule of Law in the light of its traditional interpretation
provided by European institutions. Due to the fact that much of the legal-
positivist tradition of the Soviet era is still prevailing, it leads very often to
the confusion by Ukrainian authors of the idea of “supremacy of statutory
laws” with the concept of “the rule of law”.

ÐÅÇÞÌÅ

Ñî âðåìåí ââåäåíèÿ ïîíÿòèÿ “âåðõîâåíñòâî ïðàâà” â óñòàâíûå äîêó-
ìåíòû åâðîïåéñêèõ èíñòèòóòîâ ìíîãîå èçìåíèëîñü. Â íàñòîÿùåå âðå-
ìÿ âñå çíàêîìû ñ ñîäåðæàíèåì ïðèíöèïà âåðõîâåíñòâà ïðàâà - ýòî îä-
íà èç öåííîñòåé, íà êîòîðûõ îñíîâàí Åâðîïåéñêèé ñîþç, ïðèíöèï, ñîñ-
òàâëÿþùèé îñíîâó ïîäëèííîé äåìîêðàòèè, îñíîâîïîëàãàþùèé ïðèí-
öèï Åâðîïåéñêîé êîíâåíöèè è ò.ä. Â ïîñëåäíèå ãîäû ïðåäïðèíÿòû ìå-
ðû, ÷òîáû äîñòè÷ü îáùåãî ïîíèìàíèÿ èëè íàéòè êîíñåíñóñíîå îïðå-
äåëåíèå “âåðõîâåíñòâà ïðàâà”, ïðèåìëåìîå êàê â ðàìêàõ Åâðîïåéñêîãî
ñîþçà, òàê è â ðàìêàõ èíñòèòóòîâ Ñîâåòà Åâðîïû, â ÷àñòíîñòè, Ïàðëà-
ìåíòñêîé àññàìáëåè, Êîìèòåòà ìèíèñòðîâ è Âåíåöèàíñêîé êîìèññèè.

Ñîãëàñíî àâòîðó, îäíèì èç ñåðüåçíûõ ïðåïÿòñòâèé â íàïðàâëåíèè îáåñ-
ïå÷åíèÿ áîëåå ýôôåêòèâíîãî äåéñòâèÿ ïðèíöèïà âåðõîâåíñòâà ïðàâà
âî ìíîãîì ÿâëÿåòñÿ ïåðåâîä ýòîé àíãëèéñêîé ôðàçû íà íàöèîíàëüíûå
ÿçûêè. Íå ìåíåå ñóùåñòâåííåí è âîïðîñ îñîáåííîñòåé ïðàâîâîé êóëü-
òóðû è òðàäèöèé äàííîé ñòðàíû. 

79 AD(2011)003rev., para.70.
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THE ROLE AND SIGNIFICANCE 
OF THE RULE OF LAW CHECKLIST 

AND THE ROLE OF CONSTITUTIONAL COURT 
IN OVERCOMING LEGAL GAPS 
AND LEGAL UNCERTAINTY

PHILIPPE BOILLAT
Director General for Human Rights and Rule of Law Council of Europe

Mr President of the Constitutional Court of Armenia,

Presidents of Constitutional and Supreme Courts,

Esteemed and Honourable Judges,

Excellencies,

Ladies and Gentlemen,

This morning we already had occasion to discuss the importance of the
Venice Commission’s Rule of Law Checklist and the rule of law in general. 

While the rule of law is a universal concept, the Council of Europe has
identified key components of this fundamental principle to provide guid-
ance for its 47 member States. Building on the work done within the
Council of Europe, the Venice Commission’s Checklist is an essential tool
to advance this important task of our Organisation.

The rule of law is one of the founding principles of the Council of Europe
together with democracy and the protection of human rights. Since its
adoption by the Venice Commission in March of this year and its endorse-
ment by the Committee of Ministers last month, we have used the
Checklist actively in the programmes throughout our member States. 

As Mr Helgesen explained, the Checklist develops the Venice
Commission’s Report on the Rule of Law adopted in 2011.1 This Report in
turn was able to build on earlier work carried out at the Council of Europe.
In fact, the Rule of Law has been systematically referred to in the major
documents of the Council of Europe.

The most important reference to the rule of law is the Preamble to the
Statute of the Council of Europe, which underlines the “devotion” of mem-
ber States “to the spiritual and moral values, which are the common her-
itage of their peoples and the true source of individual freedom, political
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1 CDL-AD(2011)003rev, http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2011)003rev-e. 



liberty and the rule of law, principles which form the basis of all genuine
democracy”. Here already we can see the close link between the rule of
law and democracy.

Another cornerstone is the Preamble to the European Convention on
Human Rights, which states that “the governments of European countries
… are like-minded and have a common heritage of political traditions,
ideals, freedom and the rule of law”.

The Declarations and Action Plans of the three summits of Heads of State
and Government of the Council of Europe reaffirmed the commitment of
the Member States and the Council itself to these basic values.

Resolution 1594 (2007) of the Parliamentary Assembly of the Council of
Europe on “The principle of the rule of law” of November 2007 explains
terminological problems, notably in languages other than English and
insists that the “rule of law” should be translated into French as “préémi-
nence du droit” rather than “prééminence de la loi”. [As Mr. Holovaty explained
this morning,] This distinction is essential in order to emphasise the mate-
rial aspect of the rule of law. It is not enough to apply any law, the qual-
ity of the law and the manner in which it was adopted are essential guar-
antees for the individual and society as a whole. 

In its Report on the Rule of Law, the Venice Commission also warned
against a formalistic concept of the rule of law that would merely require
that an action of a public official be based on law. “’Rule by Law’, or ‘Rule
by the Law’, or even ‘Law by Rules’ are obvious distorted interpretations
of the Rule of Law.”2

While there is no final definition of the rule of law — and it is probably
not possible to have consensual definition at international level —, in its
Checklist, the Commission identified core elements of the rule of law that
go much further than such a formalistic approach would allow. These core
elements are: 

(1) Legality, including a transparent, accountable and democratic process
for enacting law;

(2) Legal certainty — one of the main topics of our Conference today; 

(3) Prevention of abuse of powers and prohibition of arbitrariness; 

(4) Equality before the law and non-discrimination and 

(5) Access to justice before independent and impartial courts, including fair
trial. 

In 2008, the Committee of Ministers summarised the work of the Council
of Europe in its document “The Council of Europe and the Rule of Law”3,
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2 CDL-AD(2016)007, Rule of Law Checklist, adopted by the Venice Commission at its 106th Plenary
Session (Venice, 11-12 March 2016), Endorsed by the Committee of Ministers of the Council of
Europe at the 1263th Meeting of the Ministers’ Deputies (6-7 September 2016), par. 15.

3 http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM%20170_en.pdf. 



62 which reaffirms that the rule of law is part of the core mission of the
Council of Europe. This document did not attempt to provide a definition
of the rule of law, but it showed that the rule of law is a driving force for
the work of the Council, even if this is not always done under the explic-
it “rule of law” heading.4

In fact, the Council of Europe “works pragmatically on a daily basis to pro-
mote and strengthen the rule of law in and among its member states” as
the Committee of Ministers pointed out.5

The Council of Europe’s approach builds on several key aspects, such as
the prohibition of arbitrariness, the right to seek redress from independent
judges in open courts, legal certainty or equality of all before the law to
cite but a few.6

The explicit references to the rule of law by the Committee of Ministers
and the Parliamentary Assembly are indeed only the tip of the iceberg. The
commitments by the Council of Europe’s Member States to the rule of law
are the basis for the work of the Council on the rule of law and its con-
stituent principles.

The Council of Europe promotes the rule of law not only in its work in the
Judiciary, but also in specific fields of action. One of them is the fight
against corruption. Corruption is the very denial of the rule of law and has
to be fought at all levels. Numerous instruments help our Member States
in this fight, for instance our Criminal7 and Civil8 Conventions against
Corruption, but also various other documents by the Committee of
Ministers and the Group of States against Corruption (GRECO).9

Another field where the Council’s work directly relates to the rule of law
is the collection of data and surveillance, for instance. The Convention for
the Protection of Individuals with regard to Automatic Processing of
Personal Data10 provides rule of law guarantees in this important field.11
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4 See The Council of Europe and the Rule of Law - An overview - CM(2008)170, 21 November 2008,
para. 22.

5 Ibid, par. 29.
6 Ibid., paras. 29-30.
7 http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/173. 
8 http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/174. 
9 Council of Europe, Recommendation CM/Rec(2000)10 of the Committee of Ministers to members
States on codes of conduct for public officials, 
https://wcd.coe.int/ViewDoc.jsp?id=353945&Site=CM&BackColorInternet=C3C3C3&Back
ColorIntranet=EDB021&BackColorLogged=F5D383; CM/Res (97) 24 on the twenty guiding princi-
ples for the fight against corruption, 
https://wcd.coe.int/ViewDoc.jsp?id=593789&Site=CM&BackColorInternet=C3C3C3&Back
ColorIntranet=EDB021&BackColorLogged=F5D383, Group of States Against Corruption (GRECO),
Immunities of public officials as possible obstacles in the fight against corruption, in Lessons learned
from the three Evaluation Rounds (2000-2010) - Thematic Articles

https://www.coe.int/t/dghl/monitoring/greco/general/Compendium_Thematic_Articles_EN.pdf.
10 http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/108. 
11 See also ECtHR, Iordachi and Others v. Moldova, 10 February 2009.
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We also find a rich source of practical guidance on the rule of law in the
case-law of the European Court of Human Rights. The Court held that the
rule of law is inherent in all parts of the Convention12, starting from the
principle of legality and notably by developing the principles of fair trial,
legal certainty, the separation of powers and the independence of the judi-
ciary, and equality before the law. 

In the famous judgment Golder v. UK of 1975, for instance, the Court stat-
ed that “one can scarcely conceive of the rule of law without there being
the possibility of having access to the courts.”  This does not only relate
to procedural aspects. The reference to the rule of law by the Court as
being inherent in all articles of the Convention gives it a substantive
nature.

A key element of the rule of law is legal certainty — our second topic
today - , which relates to a series of issues addressed in the Checklist:
the publication of laws, the accessibility of legislation and court deci-
sions, the stability and consistency of the law, legitimate expectations,
non-retroactivity, nullum crimen sine lege and nulla poena sine lege and
res judicata. 

The need for legal certainty does not mean that discretionary power must
be excluded altogether. Legislation that confers discretion to a state
authority must indicate the scope of that discretion and it is essential that
there is a procedure to prevent arbitrariness.14 The Yerevan Conference in
October 2013 dealt in detail with the limits of discretionary power.

Legal certainty requires that legislation is sufficiently clear and precise, and
aims at ensuring that situations and legal relationships remain foreseeable.
The rule of res judicata requires that final judgments cannot be called into
question, but that they are enforced.15

In all these aspects, the role of an independent Judiciary, as the guarantor
of justice, is essential in a State based on the rule of law.16 It is vital that
the judiciary properly use its powers to determine which laws are applica-
ble to the case, to resolve questions of fact, and to apply the law to the
facts in a logical, reasoned and comprehensible manner.17
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12 ECtHR Stafford v. United Kingdom, 28 May 2002, para. 63.
13 Golder v. UK (1975) 1 EHRR 524, para.34; See also Philis v. Greece (1991), Series A No. 209, para.
59.

14 The Council of Europe and the Rule of Law - An overview, CM(2008)170 21 November 2008, see
para. 46.

15 This does not exclude, of course, the right to apply to an international court complaining that the
final domestic judgment is in violation of an international legal obligation.

16 The Council of Europe and the Rule of Law - An overview, CM(2008)170 21 November 2008, see
para. 39.

17 Rule of Law Inventory Report, Hague Institute for the Internationalisation of Law, Discussion Paper
for the High Level Expert Meeting on the Rule of Law of 20th April 2007, p. 16.



64 The cornerstone of the Council of Europe’s standards on independence of
the Judiciary are set out in Recommendation CM/Rec(2010)12 of the
Committee of Ministers.18

The European Commission for the Efficiency of Justice of the Council of
Europe also examines19 the complex relationship between judicial inde-
pendence and judicial accountability and assists the Council of Europe’s
Member States in improving the quality of their judicial systems. The opin-
ions of the Consultative Council of European Judges20 provide important
guidance in this respect from the viewpoint of the judges themselves.

[The position of the prosecution is essential for the functioning of the
whole judicial system.21 Through its opinions, the Consultative Council of
European Prosecutors contributes to the work of the Council on the rule
of law.22]

Mr President,

It is the highest courts in our member States, the Constitutional Courts and
Supreme Courts, that have a particular responsibility for upholding the rule
of law and for acting as a transmitter between the European Court of
Human Rights and the lower national courts. It is by way of example that
the highest courts can lead the whole judicial system in the pursuit of the
protection of human rights and the rule of law. 

Sound legal reasoning - linking established facts to the applicable legal
provisions - is not only a human right of the individual; it is the essence
of the work of the judge and as such the foundation of the rule of law. 

We have seen too many judgments where such reasoning was absent, judg-
ments being composed of a recitation of legal provisions, followed by the
dispositive part, a decision for one party or the other, without any real rea-
soning. It is the role of the highest courts to “teach” lower courts how to
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E 18  Recommendation CM/Rec(2010)12 of the Committee of Ministers to member States on judges: inde-

pendence, efficiency and responsibilities, https://wcd.coe.int/ViewDoc.jsp?id=1707137; see also the
Venice Commission’s Report on the Independence of the Judicial System Part I: The Independence
of Judges, CDL-AD(2010)004, http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2010)004-e and its Report on European Standards as regards the Independence of the Judicial
System: Part II - the Prosecution Service, CDL-AD(2010)040, 
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)040-e; Report on Judicial
Appointments, CDL-AD(2007)028, http://www.venice.coe.int/webforms/documents/default.aspx?
pdffile=CDL-AD%282007%29028-e. 

19 Monitoring and Evaluation of Court System: A Comparative Study (2007),
http://www.coe.int/t/dghl/cooperation/cepej/series/Etudes6Suivi_en.pdf

20 http://www.coe.int/t/dghl/cooperation/ccje/textes/Avis_en.asp. 
21  Recommendation CM/Rec(2000)19 of the Committee of Ministers to member States on the role of
public prosecution in the criminal justice system, 
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&Instranet
Image=2719990&SecMode=1&DocId=366374&Usage=2 and Recommendation CM/Rec(2012)11
of the Committee of Ministers to member States on the role of public prosecutors outside the crim-
inal justice system, https://wcd.coe.int/ViewDoc.jsp?id=1979395&Site=CM&BackColorInternet=
C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383

22 http://www.coe.int/t/dghl/cooperation/ccpe/opinions/default_en.asp. 
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reason their judgments,  and to do so by referring to the case-law of the
European Court of Human Rights, where appropriate. 

Mr President,

Excellencies,

Ladies and Gentlemen,

As we have seen, the Council of Europe actively contributes to the imple-
mentation of the rule of law in numerous fields. The Venice Commission’s
Checklist is a practical tool not only for the Council of Europe, but for any-
one who wants to improve the state of the rule of law: Members of
Parliament, ministries of justice and other government bodies, but also civil
society and international organisations.

Nevertheless, it is the highest courts - Constitutional Courts and Supreme
Courts - that have a particular responsibility in ensuring the rule of law.
By way of example, through properly reasoned judgments, referring where
appropriate to the judgments of the European Court of Human Rights, they
can advance the rule of law in their countries.

ÐÅÇÞÌÅ

Äîêëàä ïîñâÿùåí ðîëè è çíà÷åíèþ ïðèíÿòîãî Âåíåöèàíñêîé êîìèñ-
ñèåé Êîíòðîëüíîãî ñïèñêà âåðõîâåíñòâà ïðàâà è ðîëè Êîíñòèòóöèîí-
íîãî Ñóäà â äåëå ïðåîäîëåíèÿ ïðàâîâûõ ïðîáåëîâ è ïðàâîâîé íåîïðå-
äåëåííîñòè.

Âåðõîâåíñòâî ïðàâà ÿâëÿåòñÿ îäíèì èç îñíîâîïîëàãàþùèõ ïðèíöèïîâ
Ñîâåòà Åâðîïû íàðÿäó ñ äåìîêðàòèåé è çàùèòîé ïðàâ ÷åëîâåêà, è Ñî-
âåò Åâðîïû àêòèâíî ñîäåéñòâóåò åãî ðåàëèçàöèè âî ìíîãèõ îáëàñòÿõ.
Êîíòðîëüíûé ñïèñîê Âåíåöèàíñêîé êîìèññèè ÿâëÿåòñÿ ïðàêòè÷åñêèì
èíñòðóìåíòîì íå òîëüêî äëÿ Ñîâåòà Åâðîïû, íî è äëÿ òåõ, êòî õî÷åò
óëó÷øèòü ñîñòîÿíèå âåðõîâåíñòâà ïðàâà. 

Êîíñòèòóöèîííûå ñóäû è âåðõîâíûå ñóäû íåñóò îñíîâíóþ îòâåòñòâåí-
íîñòü çà îáåñïå÷åíèå ýòîãî âàæíîãî ïðèíöèïà.

Ñ ìîìåíòà ïðèíÿòèÿ Êîíòðîëüíîãî ñïèñêà âåðõîâåíñòâà ïðàâà îí àê-
òèâíî èñïîëüçóåòñÿ â ãîñóäàðñòâàõ-÷ëåíàõ.
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66 ÏÐÎÁËÅÌÛ ÀÐÌŸßÍÑÊÎÃÎ
ÊÎÍÑÒÈÒÓÖÈÎÍÀËÈÇÌÀ 
È ÏÐÀÊÒÈÊÀ ÅÑÏ×
(Îñíîâíûå òåçèñû)

ÀÐÌÅÍ ÀÐÓÒÞÍßŸÍ
Ñóäüÿ Åâðîïåéñêîãî ñóäà ïî ïðàâàì ÷åëîâåêà  

1. Êîíñòèòóöèÿ ïðèäàåò ëåãèòèìíîñòü ïîëèòè÷åñêîé ñèñòåìå â ñëó÷àå
åå ñîîòâåòñòâèÿ ïðèíöèïàì äåìîêðàòèè, ðàçäåëåíèÿ âëàñòåé, âåðõî-
âåíñòâà ïðàâà. 

Â ïðîòèâíîì ñëó÷àå îñóùåñòâëåíèå ïîëèòè÷åñêîé âëàñòè íîñèò íå-
êîíñòèòóöèîííûé è íåëåãèòèìíûé õàðàêòåð.

2. Ïîñëå Ñàììèòà òûñÿ÷åëåòèÿ ÎÎÍ 2000 ãîäà ìåæäóíàðîäíîå ñîîá-
ùåñòâî ìîæåò ïðèìåíÿòü ñàíêöèè ïðîòèâ ãîñóäàðñòâ, íå âûïîëíÿþ-
ùèõ ñâîè îáÿçàòåëüñòâà ïî çàùèòå ïðàâ ÷åëîâåêà.

3. Êîíñòèòóöèîííûå èçìåíåíèÿ 2015 ãîäà 

×òî åñòü ñòàáèëüíîå ïàðëàìåíòñêîå áîëüøèíñòâî?

- Ñòàáèëüíîñòü ïàðëàìåíòñêîãî áîëüøèíñòâà äåòåðìèíèðîâàíà ñòàáèëü-
íîñòüþ ñîöèàëüíîé ñèñòåìû.

- Çðåëîñòü ñîöèàëüíîé ñèñòåìû äåòåðìèíèðóåò çðåëîñòü ïàðòèéíîé
ñèñòåìû.

- Çðåëîñòü ïàðòèéíîé ñèñòåìû äåòåðìèíèðóåò ôîðìèðîâàíèå êóëüòó-
ðû òðàäèöèé ïàðëàìåíòàðèçìà.

- Âñå âûøåïåðå÷èñëåííîå äåòåðìèíèðóåò ôîðìèðîâàíèå êóëüòóðû è
òðàäèöèé êîíñòèòóöèîíàëèçìà.

Åñëè êîíñòèòóöèÿ ñîäåðæèò ïîëîæåíèÿ î íåîáõîäèìîñòè íàëè÷èÿ ñòà-
áèëüíîãî ïàðëàìåíòñêîãî áîëüøèíñòâà, ñëåäîâàòåëüíî, âûøåïåðå÷èñ-
ëåííûå èíñòèòóòû ðàçâèòû íåäîñòàòî÷íî. Â ïðîòèâíîì ñëó÷àå, íåîáõî-
äèìîñòü â òàêîì ïîëîæåíèè îòïàëà áû.

4. Èíäèêàòîðîì ñîâïàäåíèÿ ïèñàíîé è  «æèâîé» êîíñòèòóöèè ÿâëÿåòñÿ
íàëè÷èå ïðîñòðàíñòâà äëÿ äîñòîéíîé æèçíè. 

À þðèäè÷åñêèìè ñîñòàâëÿþùèìè ýòîãî ôèëîñîôñêîãî èíäèêàòîðà ÿâ-
ëÿþòñÿ:

à) ïîëîæåíèå î ÷åëîâå÷åñêîì äîñòîèíñòâå;

á) ïîëîæåíèå î ïðàâîâîì ãîñóäàðñòâå.
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Èìåííî ýòè öåííîñòíûå ïîëîæåíèÿ èãðàþò ãëàâíóþ ðîëü â ïðåöåäåíò-
íîì ïðàâå ÅÑÏ×.

5. Ñ êîëè÷åñòâåííîé òî÷êè çðåíèÿ ñóä ÷àùå âñåãî àïåëëèðóåò ê äåìî-
êðàòèè è âåðõîâåíñòâó ïðàâà. Ýòî îñîáåííî ÷àñòî èñïîëüçóåòñÿ ïðè
ïðèìåíåíèè ñòàòåé 8 è 11 Êîíâåíöèè, ïîñêîëüêó îíè äîïóñêàþò ëèøü
îãðàíè÷åíèÿ ïðàâ, «ïðåäóñìîòðåííûå çàêîíîì» è «íåîáõîäèìûå» â äå-
ìîêðàòè÷åñêîì îáùåñòâå. 

Ïîëîæåíèå î «ïðåäóñìîòðåííîñòè çàêîíîì»:

- àïåëëèðóåò ê èäåå î âåðõîâåíñòâå ïðàâà;

- îãðàíè÷åíèå èíäèâèäóàëüíûõ ïðàâ è ñâîáîä âîçìîæíî èñêëþ÷èòåëü-
íî â ñîîòâåòñòâèè ñ çàêîíîì;

- íàëè÷èÿ ëèøü çàêîíîäàòåëüíîé áàçû íåäîñòàòî÷íî;

- âíóòðèãîñóäàðñòâåííîå çàêîíîäàòåëüñòâî äîëæíî îòâå÷àòü òðåáîâà-
íèÿì ïðåäñêàçóåìîñòè è äîñòóïíîñòè;

- «ëåãèòèìíûì çàêîíîì» è «ëåãèòèìíîé ïðîöåäóðîé» íåëüçÿ äîáè-
âàòüñÿ íåëåãèòèìíûõ öåëåé;

- âûøåèçëîæåííûì ñóä óñòàíàâëèâàåò ñâÿçü ìåæäó çàêîííîñòüþ è
âåðõîâåíñòâîì ïðàâà.

(Ap.no 8691/79, Malone.v.UK. 02.08.1984.par.67; Ap.no 54934/00, Weber
and Saravia.v. Germany, 29.06 2006, par.84)

6. Ïîíÿòèå «äåìîêðàòèÿ» â ïðàêòèêå ÅÑÏ×.

- Äåìîêðàòèÿ — ýòî ïëþðàëèçì (óâàæåíèå ïðàâ è ìíåíèé ìåíüøèíñòâà);

- Äåìîêðàòèÿ — ýòî äèàëîã (ñïîñîáíîñòü ðåøàòü ïðîáëåìû áåç íàñèëèÿ);

- Äåìîêðàòèÿ — ýòî èçìåíåíèÿ (ïîëèòè÷åñêèé ïðîöåññ òðåáóåò íîâûõ
èäåé, ïîäõîäîâ, âïëîòü äî èçìåíåíèÿ âëàñòè);

- Ãðàíèöû äåìîêðàòèè îïðåäåëÿþòñÿ ñèñòåìîé öåííîñòåé, íåëüçÿ çà-
ùèòîé äåìîêðàòèè ïðèêðûâàòüñÿ è ïðîäâèãàòü èäåè íàñèëèÿ.

(Stankov and United Macedonian organization Ilinden. v. Bulgaria. 02.10.2001)

7. Ïðàêòèêà ÅÑÏ× èñõîäèò èç èçíà÷àëüíîãî âêëþ÷åíèÿ ÷åëîâå÷åñêîãî
äîñòîèíñòâà â ñàìó ñóòü Êîíâåíöèè.

(Vo. v. France, 08.07.2004, Kucera. v. Slovakia, 17.07.2007) 

8. Âûçîâû ÅÑÏ×:
-  äèñòàíöèðîâàíèå îò êîíâåíöèîííûõ òðåáîâàíèé;

- íåñîîòâåòñòâèå ôîðìû è ñîäåðæàíèÿ;

- ñóä êàê ïëîùàäêà ïîëèòè÷åñêèõ áàòàëèé.
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68 THE ROLE AND PLACE OF SYSTEMIC 
CONSTITUTIONAL MONITORING 
IN ENHANCEMENT OF THE SYSTEM 
OF CONSTITUTIONAL CONTROL 
AND OVERCOMING OF THE DEFICIT 
OF CONSTITUTIONALISM

PETRI HELANDER
Justice of the Supreme Administrative Court of Finland

The Role of Constitutional Supervision in Overcoming the Deficit 
of Constitutionalism — the Finnish Method 

Introduction: outline on the supervision of constitutionality in Finland

In this paper/study, the concept of constitutional rights is used as an
umbrella concept for all freedoms, rights and human rights referred to in
the Finnish Constitution. 

Constitutional rights are safeguarded by the Constitution, but these rights
are often defined in greater detail by ordinary laws (“Acts of Parliament”).
In addition, Decrees include provisions that are important for the consti-
tutional rights in practice. Therefore, the supervision of constitutional
rights means not only controlling that the Constitution is followed or that
a law is passed at the correct normative level. The supervision of the con-
stitutional rights applies to all normative levels, i.e. it applies also to
Decrees, even if the control mechanism at this level is different and in a
way weaker. 

Ex ante review of the constitutional rights is often called “review” and ex
post review “supervision”. The concepts of “supervision” and “control” are
used in this paper as synonyms. In this paper, the “supervision” of consti-
tutional rights refers to control and supervision of legality — both ex ante
and ex post — ensuring that the citizens’ constitutional rights are realized. 

There are different ways in which the scrutiny of constitutionality and the
supervision of constitutional rights can be organized. This task can be con-
centrated in a constitutional court, as for example in Germany and many
other countries. The task can also be handled by a body outside the actu-
al court system, as for example the Constitutional Council of France. 
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The Finnish system differs quite significantly from most other systems of
constitutional control. In Finland, the main focus lies within the framework
of parliamentary control which is supplemented by courts, primarily the
courts of last resort (the Supreme Court and the Supreme Administrative
court). There are also other actors that take part in the scrutiny.

In Finland, there was previously a more categorical division between 
international human rights included in international treaties and declarations
on the one hand, and on the other hand constitutional rights. This division
has gradually lost its importance, and many rights that are by their nature
originally international have been incorporated into the national constitution
and national legislation. The best example is the European Convention on
Human Rights, whose provisions have been incorporated into the list of
basic rights and freedoms in the Constitution. 

International supervision mechanisms are not discussed in this paper. These
include the supervision conducted by the committees or courts of the
European Union, the Council of Europe or other international organizations
whose decisions are binding in Finland. This limitation is justified in
Finland because the supervision of constitutional rights occurs primarily
through ex ante review during the legislative process, not in the form of
ex post review within the international framework.

The control of legality exercised by all authorities in their own sectors also
falls outside the scope of this presentation. Also outside the scope of this
presentation falls the supervision conducted by certain special authorities
of other authorities with regard to constitutional rights. 

An example of the latter is the Finnish National Audit Office, which audits
the management of central government finances and the management of
State property. In its observations, the National Audit Office has often
linked the effective steering of administration to the realization of consti-
tutional rights.  

The supervision of legality carried out by specialized ombudsmen (for
instance the Data Protection Ombudsman) is also left outside this paper.  

In Finland, as stated above, the supervision of constitutional rights is divid-
ed between several institutions. That means that there is no separate
supreme body whose only duty is to supervise that the constitutional rights
are met. Instead, a number of different actors engage in the supervision of
constitutional rights as part of their general supervision of legality. 

The emphasis in the supervision of constitutional rights is on the ex ante
review of legislation, i.e. before laws enter into force. Systematic and care-
ful control is carried out to ensure that no Acts or Decrees are issued that
would be in conflict with the Constitution. 

Ex ante review of the constitutionality of legislation includes controlling
the correct normative level, i.e. Act or Decree. In addition to that, the con-
trol includes whether the legislative procedure is correct, i.e. the procedure
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applied to constitutional amendments or a simple majority of votes in the
Parliament. Naturally, the content of the legislative proposal is also scruti-
nized. Ex ante review is therefore conducted to check that the legislation
proposed does not encroach upon the constitutional rights. 

Ex ante review is abstract. Its aim is to determine how an Act or a Decree
might be applied in the future. Ex ante review is carried out by the
Chancellor of Justice of the Government and the Constitutional Law
Committee of the Parliament. 

The activities of the Finnish Government are supervised by the Chancellor
of Justice. Proposals for Acts of Parliament and for Decrees of the
Government are brought before the Government’s plenary session. The
legality of these legislative proposals, whether they concern Acts or
Decrees and including their compatibility with constitutional rights, is
reviewed by the Chancellor of Justice before the Government makes its
own decisions. 

The focal point, however, of ex ante review is in the Constitutional Law
Committee of the Parliament. The Committee plays a significant role in
controlling that the constitutional rights are met when new legislation is
enacted. 

There is no systematic ex post review of the constitutionality of the 
legislation or of how the constitutional rights are upheld in practice.
However, citizens can retrospectively in individual cases  — once an Act
or a Decree has entered into force — request that the application of the
Act or Decree be tested in order to determine whether the application of
that Act or Decree has led to infringement of constitutional rights. Any 
person who feels that his or her constitutional rights have been violated
can file a complaint with the highest supervisors of legality, the Chancellor
of Justice or the Parliamentary Ombudsman. 

Ex post review can be exercised also by the courts. If the application of an
Act in an individual case would be in evident conflict the Constitution the
must give primacy to the Constitution by refraining from applying the Act
in question. 

In individual cases, ex post review complements ex ante review. By its
nature, ex post review is always concrete. It concerns individual cases and
situations that have arisen in the application of legislation in force. By its
nature, it can also be characterized as being random because the question
of which constitutional rights are scrutinized retrospectively depends
almost exclusively on the initiative of an appellant. 

Ex ante review by the Chancellor of Justice 

The Chancellor of Justice supervises that drafts for Government proposals,
including legislative proposals, are compatible with the Constitution and
other legislation. 
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Supervision of legality carried out by the Chancellor of Justice has evolved
over time. The roots of the Office of the Chancellor of Justice extend as
far as to 18th century when Finland was still a part of Sweden. That was
when the office of King’s Highest Ombudsman was established. The duties
included those of a prosecutor and the King’s counsel. The office was
named “Chancellor of Justice” in 1719. The duties of this office were later
expanded to include supervision of the entire judicial system. The focus of
the Chancellor’s work has varied with time. However, the constant task has
been serving as the highest supervisor of legality. 

Today, the duties of the Finnish Chancellor of Justice include the supervision
of the official acts of the Government, its members and the President of the
Republic. The Chancellor’s role as a supervisor of citizens’ rights has also
been strengthened during the last decades. 

Supervision of legality by the Chancellor of Justice largely takes place in
the form of ex ante review of the Government’s decision agendas. This
means that the Chancellor of Justice and his staff review Government 
proposals, including legislative proposals, proposals for Decrees and 
proposals for other decisions before these are discussed and decided at the
plenary session of the Government.

The ex ante review means controlling that the statutes are issued at the
appropriate normative level and that the rationale of legislative proposals
gives a comprehensive overview of the problems included in the 
proposals. 

If the supervision reveals that a legislative proposal does not meet the
Constitutional requirements or that the rationale text in a draft text con-
cerning constitutional rights is insufficient or at fault, the Chancellor asks
the relevant Ministry to correct or to supplement the proposal and/or the
rationale text. The Chancellor of Justice cannot rewrite or correct a
Government proposal. 

For practical reasons, it is not always possible to supplement the
Government proposals even if it is uncertain whether they will correctly
meet the constitutional requests. In such a case, the Chancellor of Justice
may request the relevant Ministry to note in the proposal that the
Constitutional Law Committee’s opinion should be sought to guarantee a
thorough review of all constitutional aspects in the Parliament. 

The Chancellor of Justice has the right and the obligation to be present in
the plenary sessions of the Government. The Chancellor makes a substan-
tiated remark if the legality of a decision or an action by the Government
gives cause for this. If the remark is not regarded, the Chancellor can have
his or her viewpoint recorded in the minutes of the Government. An entry
in the minutes is in principle very important, but has little practical 
meaning. It does not make an obstacle to the decision-making of the
Government. 
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72 At the request of the President, the Government or the Ministries, the
Chancellor of Justice also provide information and opinions on legal 
questions in the form of oral consultation or written statements. One of the
Chancellor’s tasks is to operate as the Government’s legal advisor. Because
the Government’s decision-making is by nature political, the Chancellor of
Justice does not supervise in expediency but legality. Supervision of 
legality means in this context supervising that the desired measures and
the procedures to implement them are kept within the legal limits of 
possible alternatives.  

As legal advisor, the Chancellor provides information that enables the
Government in advance to ascertain the correct interpretation of an Act or
legality of its political activities. In the Finnish ex ante system this dialogue
between the Chancellor and the Government is important even in the light
of ensuring constitutional rights. One must always bear in mind that the
Chancellor does not participate in, but supervises the Government’s deci-
sion-making. By doing that the Chancellor defends the rule of law. 

However, in the case of Decrees of the Government and the Decrees of the
President of the Republic, the Chancellor of Justice has the role of “the
final instance” concerning the ex ante review of the constitutionality and
the protection of constitutional rights. In contrast to the legislative propos-
als, the aforementioned proposals for Decrees are not handled by the
Parliament.

In Finland, there are also Decrees of Ministries. They do not undergo any
ex ante review. At the systematic level, this is unsatisfactory. On the other
hand, Decrees of Ministries do not usually contain provisions concerning
constitutional rights. They primarily contain organizational and technical
provisions.   

In practice, the ex ante review of the Government’s decision agendas suf-
fers from the fact that the Office of the Chancellor of Justice has only a
couple of days for the review. The personnel resources are inadequate for
the volume of review work. Because of these reasons, it is not possible to
detect all errors or faults in legislative proposals. 

The relationship between the Chancellor of Justice’s and the Constitutional
Law Committee’s interpretations of the Constitution and the constitution-
al rights is not defined by law. However, one of the Chancellor’s duties is
to ensure that the Decrees are consistent with the Constitutional Law
Committee’s stands. The Chancellor’s interpretation of the Constitution is
therefore not autonomous in relation to the Committee’s interpretation.

Ex ante review by the Constitutional Law Committee

The Constitutional Law Committee is one of the permanent committees
that the Parliament appoints for each electoral term. The Constitutional
Law Committee’s main tasks are to draw up reports on legislative propos-
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als falling within the Committee’s scope and to provide statements for the
other committees of the Parliament. The Committee’s reports and 
statements concern the constitutionality of legislative proposals and other
matters. They also concern the relation of these proposals to international
human rights treaties (the Constitution, § 74).

The Constitutional Law Committee prepares reports on its “own” matters,
i.e. matters that, because of their link to the Constitution, fall within the
Committee’s sphere of competence. It gives statements on the constitutional
aspects of legislative proposals that are primarily referred to another 
parliamentary committee. The term “statement” is used below to make it
simpler to present the system. 

The Constitutional Law Committee’s role has developed over time.
Initially, its main task concerned the question whether the correct legisla-
tive procedure was followed when laws were passed. After the Second
World War, the Committee began to give opinions on other issues relat-
ing to constitutional law. Nowadays, statements are the Committee’s most
important instrument for taking a stand on constitutional rights. The
Committee occasionally also comments on other issues, such as the quali-
ty of legislation, which is a constitutional issue only indirectly. The
Committee’s statements have gained increasing weight as sources of law
and precedents. 

The Constitutional Law Committee’s scope of competence is narrower than
that of a constitutional court. Its supervision of legality is proactive and
abstract. It applies only to the legislative proposals under discussion at the
Parliament, but not to laws already in force. The Committee has no com-
petence to consider citizens’ claims and appeals. Neither may it take stand
to whether a Decree is in conflict with an Act. To put it simply, its task is
to formulate legislation. 

On the other hand, the Constitutional Law Committee resembles a court
in one aspect. It is required to make a decision, i.e. whether an Act must
be passed following the constitutional procedure. It cannot merely argue
for or against the constitutionality of a legislative proposal.  

As stated above, the Committee’s review of legislative proposals is ex ante
review. The review is abstract in the sense that it takes a look at how a law
may be applied in the future. The review includes the legislative proce-
dure, the correct normative level and the compatibility of the proposal with
the Constitution and the Human Rights Treaties. Abstract review is by its
nature always general, that is to say that it is not linked to any specific
case, as it is when a court is handling a case. However, the Committee
strives to foresee various situations in application of a law in question. In
this respect it can be said that the review is not entirely abstract because
it has some concrete elements. 

The Constitutional Law Committee’s authoritative role was emphasized in
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74 the preparatory works to the new Constitution (2000). It was stated repeat-
edly that reviewing the constitutionality of laws shall continue to be ex
ante review conducted by the Constitutional Law Committee. 

There are different actors involved in the Constitutional Law Committee’s
work: the Committee members, the counsels of the Committee and, in
addition to that, a number of external legal experts. 

The Committee has 17 members and nine deputy members. All members
are Members of Parliament elected by secret ballot. Although, the
Committee’s work is largely related to law, the members need not to be
lawyers. Usually, however, there are several lawyers, including the
Committee's Chairperson. 

The same persons often act as members or Committee Chairpersons for
more than just one electoral term.  

The Committee’s secretaries, known as Committee counsels, are civil ser-
vants employed by the Parliament and selected by the Parliament's Office
Commission. In general, also Committee secretaries hold their posts for a
longer time.

Experts may roughly be divided in two categories: civil servants and con-
stitutional experts. 

The Committee consults experts at its own discretion. The members of the
Committee decide who will be heard. The need to rely on outside expert-
ise has risen constantly because the Committee’s workload has increased
and the issues have become juridically more complicated. 

Civil servants include those who have taken part in drafting the legislative
proposal. Therefore, their primary task is to explain the objective of the
proposal and its main content to the Committee. To summarize, their role
is to represent the Government. Other civil servants who are heard by the
Committee are representatives of other Ministries or authorities, most often
the Ministry of Justice. Their task is to provide supplementary comments
on the proposal from the viewpoint of their own sector and its legislation. 

Most of the consulted external constitutional experts have their back-
ground in the academic world. Because there is only a limited number of
people in Finland who have specialized in constitutional issues, the num-
ber of constitutional experts is actually quite small. Usually, the Committee
does not restrict in advance the topics to be discussed by the experts. Since
the experts often have their own special expertise, it is quite possible that
the experts do not cover all the relevant questions. 

That phenomenon can easily lead to the conclusion that the system of
experts is not able to guarantee that all the constitutional rights are con-
sidered and weighted in the committee process. Even some other critical
aspects can be discussed, i.e. whether it is problematic from the parliamen-
tary point of view that the expertise is not anchored more steadily in the
Committee. From time to time, there have also been discussions about the
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experts’ real opinions when they might have taken part in the drafting of
the same proposals in the earlier stages of the legislative process.  

The opinions of the constitutional experts do not bind the Committee but
they usually form the basis for the Committee statements. 

The Constitutional Law Committee is the only committee whose statements
are mentioned in the Constitution. In this respect, they have greater con-
stitutional significance, even if they are not, strictly speaking, legally bind-
ing. The Committee’s interpretation on the constitutionality of a legislative
proposal is, however, in practice binding on the other committees and the
plenary of the Parliament. The standing of the Committee upon the mat-
ter which legislative procedure shall be followed is taken into account
without exceptions.

The Committee can be characterized as a political body that has partly
political, partly legal tasks. Like any other committee of the Parliament, the
Constitutional Law Committee consists of politicians. This has constantly
raised questions whether that kind of a body can in all circumstances draw
a line between political and legal / constitutional considerations. 

Ex post review — control by the courts of law  

The new Constitution of the year 2000 includes a provision on the prima-
cy of the Constitution (§ 106). It reads: “If, in a matter being tried by a court
of law, the application of an Act would be in evident conflict with the
Constitution, the court of law shall give primacy to the provision in the
Constitution.”

Review by the courts of law is justified by the fact that, despite the care-
ful ex ante review of the constitutionality of Acts, and on their compatibil-
ity with the legal system as whole, it is not possible to have comprehen-
sive guarantees that there will not be any infringements of the
Constitution. The primacy provision of the Constitution is a mechanism to
be used for solving conflicts between legal norms in ordinary Acts and in
the Constitution in concrete cases. Primacy is to be given to the legal norm
in the Constitution so that another legal norm in an Act is not to be
applied. 

The review by the courts is ex post review. As such, it guarantees the com-
pliance with the Constitution and the constitutional rights when the leg-
islative procedure has been erroneous or the constitutional questions have
been ignored or unseen in the ex ante procedure. 

The primacy provision is applied only to Acts. It is not applied to Decrees
because it is specifically prohibited by the Constitution (§ 107) to apply a
Decree or any other statute of lower level that is in conflict with the
Constitution or an Act. 

The primacy provision is not applied to international treaties or EU legis-
lation. This is partly because Finland has given primacy, for instance, to
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the European Convention on Human Rights and EU law over laws passed
by the Finnish Parliament. Therefore, the courts of law are generally
required to give primacy to these international obligations when there is a
conflict.

The primacy provision may be applied only if the conflict with the
Constitution is “evident”. The wording has been discussed extensively and
it has even been proposed that the wording should be deleted from the text
of the Constitution. 

According to the preparatory works to the Constitution, the primacy 
provision shall not be applied if the Constitutional Law Committee has
taken a stand on their relationship with the Constitution. That means that
the provision shall primarily be applied to Acts that have not been 
discussed by the Committee. Therefore, there is in principle no double
control of the same Act’s relationship to the Constitution. 

However, these two alternatives, ex ante review and ex post review, do not
necessarily exclude each other. It is quite possible that a legislative 
proposal is flawless and the abstract review does not reveal any situations
that would be in conflict with the Constitution.  In practice, such situations
may still arise. By virtue of § 106 of the Constitution, the court of law can
in a concrete case give the Constitution primacy by not applying the Act.
This does not mean that the provision disregarded would be null and void.
It remains in force. Thus, the application of § 106 of the Constitution does
not directly affect the legal validity of an Act or a provision in that Act. 

All the courts of law have the same possibility of applying the primacy 
provision, although in practice it has mostly been applied by the Supreme
Court and the Supreme Administrative Court. 

When the review by the courts was made possible by the primacy 
provision in the Constitution, the legislature strongly underlined the
Constitutional Law Committee’s leading role in the scrutiny of constitu-
tionality. The emphasis put on the Constitutional Law Committee’s role
can also be explained partly by the prevailing negative attitude towards a
constitutional court. The primacy provision was introduced by considering
that the concrete ex post review by courts of law - and only in individual
cases — was easier to adapt to the Finnish legal system than a completely
new court.

On the other hand, the primacy provision was not intended to be the 
primary course of action. In fact, the Constitutional Law Committee has, in
its report concerning the amendments to the Constitution, introduced 
principles for constitutional rights-friendly interpretation of the law. 

According to these principles, any conflict that may arise between an Act
and the Constitution in a concrete case shall primarily be solved by means
of interpretation. Among the feasible interpretations, the court must choose
one that considers the Constitution as a whole, that best serves the 
intention of the constitutional right, and that eliminates alternatives 
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conflicting with the Constitution. When using this kind of interpretation,
it is not necessary to use the primacy provision at all. 

For the courts, the choice of the constitutional rights-friendly interpreta-
tion is a way to apply § 22 of the Constitution. According to § 22 “the 
public authorities shall guarantee the observance of basic rights and 
liberties and human rights”. The said provision includes also the general
duty to safeguard constitutional and human rights and to see that these
rights are realised in practice. 

The line between the two instruments, the primacy provision and the con-
stitutional rights-friendly interpretation, is not completely clear. A concrete
case can be solved and have the same result by applying either of them. 

ÐÅÇÞÌÅ

Â íàñòîÿùåé ðàáîòå ïîíÿòèå êîíñòèòóöèîííûõ ïðàâ îõâàòûâàåò âñå
ïðàâà è ñâîáîäû ÷åëîâåêà, óïîìÿíóòûå â Êîíñòèòóöèè Ôèíëÿíäèè.

Ôèíñêàÿ ñèñòåìà êîíñòèòóöèîííîãî êîíòðîëÿ âåñüìà ñóùåñòâåííî îò-
ëè÷àåòñÿ îò äðóãèõ ñèñòåì. Â Ôèíëÿíäèè îñíîâíîå âíèìàíèå óäåëÿåò-
ñÿ ïàðëàìåíòñêîìó êîíòðîëþ, êîòîðûé äîïîëíÿåòñÿ ñóäàìè, â ïåðâóþ
î÷åðåäü ñóäàìè ïîñëåäíåé èíñòàíöèè (Âåðõîâíûé ñóä è Âûñøèé
àäìèíèñòðàòèâíûé ñóä). Åñòü è äðóãèå ñóáúåêòû, êîòîðûå ïðèíèìàþò
ó÷àñòèå â ýòîì. Ýòî îçíà÷àåò, ÷òî íåò íèêàêîãî îòäåëüíîãî âûñøåãî
îðãàíà, ÷üÿ åäèíñòâåííàÿ îáÿçàííîñòü - êîíòðîëü çà ñîáëþäåíèåì
êîíñòèòóöèîííûõ ïðàâ.

Ïåðìàíåíòíûé è òùàòåëüíûé êîíòðîëü îñóùåñòâëÿåòñÿ ñ öåëüþ, ÷òî-
áû íèêàêèå çàêîíû íå ïðîòèâîðå÷èëè Êîíñòèòóöèè.
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78 ÍÅÊÎÒÎÐÛÅ ÏÎÄÕÎÄÛ 
Ê ÐÀÇÐÀÁÎÒÊÅ ÈÍÑÒÐÓÌÅÍÒÀÐÈß 
È ÌÅÒÎÄÎÂ ÐÅÀËÈÇÀÖÈÈ

ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÉ ÄÈÀÃÍÎÑÒÈÊÈ

ÃÀÉÊ ÑÀÐÃÑßÍ
Äåêàí ôàêóëüòåòà ýêîíîìèêè è ìåíåäæìåíòà ÅÃÓ

Ïîçâîëüòå ïîáëàãîäàðèòü çà âîçìîæíîñòü ïðåäñòàâèòü íà Ìåæäóíà-
ðîäíîé êîíôåðåíöèè íåêîòîðûå âîïðîñû êîíñòèòóöèîííîãî ìîíèòî-
ðèíãà. Ýòî: 

- ââåäåíèå â êîíñòèòóöèîííóþ ýêîíîìèêó;

- îöåíêà óðîâíÿ êîíñòèòóöèîííîñòè â êîíòåêñòå êîíñòèòóöèîííîé
äèàãíîñòèêè;

- ìîäåëèðîâàíèå è óïðàâëåíèå êîíñòèòóöèîííûõ ïðîöåññîâ
ïðèìåíåíèåì ìåòîäîâ êëàñòåðíîãî è äèñêðåòíîãî ìîäåëèðîâàíèÿ;

- ðåçóëüòàòû è âûâîäû.

Ââåäåíèå â êîíñòèòóöèîííóþ ýêîíîìèêó.

Ïðåîáðàçîâàíèÿ, ïðîèñõîäÿùèå â ïðîöåññå ðàçâèòèÿ â ïðàâîâîé, ïî-
ëèòè÷åñêîé, ýêîíîìè÷åñêîé è êóëüòóðíîé æèçíè îáùåñòâà, à òàêæå
êàê ðåçóëüòàò ýòîãî âûçîâû êîíñòèòóöèîíàëèçàöèè ñîöèàëüíîé æèçíè,
ïðåäúÿâèëè ïóáëè÷íîìó óïðàâëåíèþ òðåáîâàíèÿ íîâûõ è áîëåå ýô-
ôåêòèâíûõ ðåøåíèé. Ñ ýòîé òî÷êè çðåíèÿ êàæäàÿ èç îáùåñòâåííûõ
íàóê ïðåäïðèíèìàåò â ñâîåé ñôåðå âñåîáúåìëþùèå è ìåæäèñöèïëè-
íàðíûå èññëåäîâàíèÿ. 

Êîíñòèòóöèîííàÿ ýêîíîìèêà â ïîñëåäíèå äåñÿòèëåòèÿ ñòàëà îäíèì èç
ñàìûõ áûñòðî ðàçâèâàþùèõñÿ íàïðàâëåíèé ýêîíîìèêè. Ðÿä âåäóùèõ
óíèâåðñèòåòîâ ìèðà àêòèâíî çàíèìàþòñÿ èçó÷åíèåì âçàèìîñâÿçè ìåæ-
äó êîíñòèòóöèîííûìè ïîëîæåíèÿìè è ýêîíîìè÷åñêèìè ïîêàçàòåëÿìè.
Îá ýòîì ñâèäåòåëüñòâóþò ìíîãî÷èñëåííûå ïóáëèêàöèè, ñïåöèàëèçèðî-
âàííûå æóðíàëû (Constitutional political economy1), à òàêæå ïðîãðàì-
ìû ñîçäàíèÿ ìåæäóíàðîäíûõ øèðîêîìàñøòàáíûõ ñïåöèàëèçèðîâàí-
íûõ áàç äàííûõ2. 

Óáåæäåíû, ÷òî èññëåäîâàíèÿì ïðèäàñò íîâûé èìïóëüñ, êàê îòìåòèë â
äîêëàäå ïðîôåññîð Ã. Àðóòþíÿí, ðàçðàáîòàííûé Âåíåöèàíñêîé êîìèñ-

ÃÀ
É
Ê
 Ñ
À
Ð
ÃÑ
ß
Í
. 
Å
Ð
Å
Â
À
Í
Ñ
Ê
È
É
 Ã
Î
Ñ
Ó
Ä
À
Ð
Ñ
Ò
Â
Å
Í
Í
Û
É
 Ó
Í
È
Â
Å
Ð
Ñ
È
Ò
Å
Ò

1 http://link.springer.com/journal/10602.
2  Comparative Constitutions Project’s (CCP), Available at: http://www.comparativeconstitutionspro-
ject.org.
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ñèåé Êîíòðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà3, êîòîðûé ïðåäîñòàâèò
âîçìîæíîñòü ïðîâåñòè âñåîáúåìëþùèé àíàëèç è ñäåëàòü ïðîãíîçû â
àñïåêòå óðåãóëèðîâàíèÿ ïðîöåññà ýêîíîìèêî-ïðàâîâûõ ðàçâèòèé è óï-
ðàâëåíèÿ èì.

Èññëåäîâàíèÿ ïîñëåäíèõ ëåò, îñîáåííî ìåæäèñöèïëèíàðíîãî õàðàêòå-
ðà, ïîêàçûâàþò, ÷òî îáåñïå÷åíèå ïîëíîöåííîé è ýôôåêòèâíîé äåÿ-
òåëüíîñòè ðûíî÷íûõ ñèë íåâîçìîæíî ðåàëèçîâàòü áåç ó÷åòà òîé çàêî-
íîäàòåëüíîé è êîíñòèòóöèîííîé ñðåäû, â êîòîðîé îñóùåñòâëÿåòñÿ æèç-
íåäåÿòåëüíîñòü îáùåñòâà. Èç âñåãî ýòîãî ñëåäóåò, ÷òî ñôåðîé è ïðåä-
ìåòîì êîíñòèòóöèîííî-ïðàâîâîãî ðåãóëèðîâàíèÿ ìîæåò áûòü ýêîíî-
ìèêà â öåëîì è ýêîíîìè÷åñêèå îòíîøåíèÿ, èçó÷åíèå êîòîðûõ è âûä-
âèæåíèå èõ ýôôåêòèâíûõ ðåøåíèé ìîæåò áûòü îñóùåñòâëåíî íà îñíî-
âå îöåíêè óðîâíÿ ìîíèòîðèíãà êîíñòèòóöèîíàëèçìà è óïðàâëåíèÿ èì.

Â ãëîáàëüíîì àñïåêòå âûñîêèé óðîâåíü êîíñòèòóöèîíàëèçìà õàðàêòå-
ðåí íåìíîãèì ñòðàíàì ìèðà. Âî ìíîãèõ ñòðàíàõ äåôèöèò êîíñòèòó-
öèîíàëèçìà, øåðîõîâàòîñòè è ïîðîþ ïðîâàëû (ñì. ðèñóíîê 1) ïîëó-
÷èëè áîëüøèå ðàçìåðû, ÷òî íàøëî îòðàæåíèå â ðàçëè÷íûõ ñôåðàõ
îáùåñòâåííîé æèçíè, â ÷àñòíîñòè, â ñîöèàëüíî-ýêîíîìè÷åñêîé ñôåðå
- òîðìîæåíèåì åå ðàçâèòèÿ.

Ñåãîäíÿ íåäîñòàòî÷íîå ôóíêöèîíèðîâàíèå èíñòèòóòîâ óïðàâëåíèÿ
ýêîíîìèêîé è  åå ðåãóëèðîâàíèÿ ïðåïÿòñòâóåò åñòåñòâåííîé è ñîçäàþ-
ùåé áëàãî äåÿòåëüíîñòè ðûíî÷íîãî ìåõàíèçìà. Åãî ñåãîäíÿøíèå ïðî-
ÿâëåíèÿ ñòàíîâÿòñÿ î÷åâèäíûìè îñîáåííî ïðè ñðàùåíèè ïîëèòè÷åñ-
êîãî-ýêîíîìè÷åñêîãî-àäìèíèñòðàòèâíîãî ïîòåíöèàëà. Ýòî ìèíû äîëãî-
âðåìåííîãî äåéñòâèÿ, îáåçâðåæèâàíèå è ýôôåêòèâíîå ðàçðåøåíèå êî-
òîðûõ íàäî èñêàòü â ïðàâîâûõ ðåãóëèðîâàíèÿõ, îáåñïå÷èâàþùèõ äîñ-
òàòî÷íûé óðîâåíü êîíñòèòóöèîíàëèçìà. Òàêîâ äåéñòâåííûé ïóòü ïðî-
òèâîñòîÿíèÿ ñôîðìèðîâàâøèìñÿ âûçîâàì.

Èçó÷åíèå ïðîáëåì êîíñòèòóöèîíàëèçìà è âûäâèæåíèå èõ ýôôåêòèâ-
íûõ ðåøåíèé îñîáåííî âàæíû â ðàçâèâàþùèõñÿ ñòðàíàõ è â ñòðàíàõ
ñ ïåðåõîäíîé ýêîíîìèêîé, ãäå èìååòñÿ áîëüøîé ðàçðûâ ìåæäó ïðî-
âîçãëàøåííûìè êîíñòèòóöèîííûìè ïîëîæåíèÿìè è äåéñòâóþùèìè
ïðàâèëàìè. Â ñîâðåìåííûõ óñëîâèÿõ âûáîð ýôôåêòèâíîé ýêîíîìè÷åñ-
êîé ïîëèòèêè âî ìíîãîì çàâèñèò îò ðàñêðûòèÿ äåôèöèòà êîíñòèòó-
öèîíàëèçìà (ñòåïåíè ðàçðûâà), åãî ñîñòàâà è ñòðóêòóðû, ìóëüòèïëè-
êàòèâíûõ ýôôåêòîâ è ìåõàíèçìîâ ïåðåäà÷è åãî âëèÿíèÿ íà ýêîíîìèêó,
îò âíåäðåíèÿ ñèñòåìû îïòèìàëüíîãî óïðàâëåíèÿ ïî âñåé äëèíå ôóíê-
öèîíàëüíîé è èíñòèòóöèîíàëüíîé öåïî÷êè “ôóíêöèÿ-èíñòèòóò-ïîëíî-
ìî÷èå-îòâåòñòâåííîñòü” âî âñåõ ïðàâèòåëüñòâåííûõ çâåíüÿõ.

Ýêîíîìèêî-ìåòîäîëîãè÷åñêîé îñíîâîé âûäâèæåíèÿ ðåøåíèé âûøåèç-
ëîæåííûõ ïðîáëåì ñëóæèò êîíñòèòóöèîííàÿ ýêîíîìèêà, êîòîðàÿ ÿâëÿ-
åòñÿ îäíèì èç ýëåìåíòîâ âîçðîæäåíèÿ êëàññè÷åñêîé ýêîíîìèêè. Ñîã-
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3 Ñì. Äîêëàä Åâðîïåéñêîé êîìèññèè “Çà äåìîêðàòèþ ÷åðåç ïðàâî”, CDL—AD (2016)007,
Ñòðàñáóðã, 18 ìàðòà 2016 ã.



80 ëàñíî Áüþêåíåíó “…êîíñòèòóöèîííàÿ ýêîíîìèêà èçó÷àåò (êîíñòèòó-
öèîííûå) äåéñòâóþùèå ïðèçíàêè ïðàâèë, èíñòèòóòû, â ðàìêàõ êîòî-
ðûõ èíäèâèäû âëèÿþò íà òå ïðîöåññû, ïîñðåäñòâîì êîòîðûõ ýòè ïðà-
âèëà è èíñòèòóòû âîçíèêàþò è èçáèðàþòñÿ”4.

Åñëè â òðàäèöèîííîé ýêîíîìèêå àíàëèçû ñîñðåäîòà÷èâàþòñÿ íà âû-
áîðå â ðàìêàõ ñóùåñòâóþùèõ îãðàíè÷åíèé, òî êîíñòèòóöèîííàÿ ýêî-
íîìèêà íàïðàâëÿåò àíàëèç ê âûáîðó ìåæäó îãðàíè÷åíèÿìè, òåì ñàìûì
ïðåäñòàâëÿÿ “áîëåå âûñîêèé” óðîâåíü ðàññìîòðåíèÿ.

Õàðàêòåðèñòèêà êîíñòèòóöèîíàëèçìà, êîòîðàÿ âñåñòîðîííå ïðåäñòàâ-
ëåíà Ã. Àðóòþíÿíîì, ïîçâîëÿåò ïðåäñòàâèòü ïðîöåññ äèàãíîñòèêè (ìå-
õàíèçìà ìîíèòîðèíãà) è îöåíêè êîíñòèòóöèîíàëèçìà.

Â ðàìêàõ ïðåäñòàâëåíèé îá îñíîâíîé èäåå è íàìå÷åííûõ öåëÿõ êîíñ-
òèòóöèîííîé ýêîíîìèêè óìåñòíî ïðèâåñòè “Îáîáùåííóþ òåîðåìó
Êîóçà” èñëàíäñêîãî ýêîíîìèñòà Òðàéíà Ýããåðòñîíà, ñîãëàñíî êîòîðîé
“ýêîíîìè÷åñêèé ðîñò è ðàçâèòèå ñòðàíû â îñíîâíîì íå çàâèñÿò îò òè-
ïà ñóùåñòâóþùåãî ïðàâèòåëüñòâà, åñëè ðàñõîäû íà òðàíñàêöèè â ýêî-
íîìè÷åñêîé è ïîëèòè÷åñêîé ñôåðàõ ðàâíû íóëþ. Îäíàêî, êîãäà òðàí-
ñàêöèîííûå èçäåðæêè ïîëîæèòåëüíû, òî ðàñïðåäåëåíèå âëàñòè âíóòðè
ñòðàíû è èíñòèòóöèîíàëüíàÿ ñòðóêòóðà å¸ íîðìîòâîð÷åñêèõ ó÷ðåæ-
äåíèé ÿâëÿþòñÿ âàæíåéøèìè ôàêòîðàìè å¸ ðàçâèòèÿ”.

Èñõîäÿ èç ïîëîæåíèé íåîèíñòèòóöèîíàëèçìà, îòìåòèì, ÷òî òðàíñàê-
öèîííûå èçäåðæêè, èíà÷å ãîâîðÿ, ôóíêöèîíàëüíûå äîáàâî÷íûå èç-
äåðæêè, èëè â ïåðåíîñíîì çíà÷åíèè ðàñõîäû íà ïðåîäîëåíèå ñèëû
òðåíèÿ, îáóñëîâëåííîé øåðîõîâàòîñòÿìè, â ýêîíîìè÷åñêîé è ïîëèòè-
÷åñêîé ñôåðàõ èìåþò ðÿä êîìïîíåíòîâ. Îíè âîçíèêàþò íà ðûíêå (ðû-
íî÷íûå òðàíñàêöèîííûå èçäåðæêè), â îðãàíèçàöèÿõ (óïðàâëåí÷åñêèå
èçäåðæêè) è íà óðîâíå ïðàâèòåëüñòâà (ïîëèòè÷åñêèå òðàíñàêöèîííûå
èçäåðæêè)5. 

Ïî ñóòè, òåîðåòèêî-ïðàêòè÷åñêèå èññëåäîâàíèÿ, ïîñâÿùåííûå ïðîáëå-
ìå îïðåäåëåíèÿ óðîâíÿ êîíñòèòóöèîíàëèçìà, ðàçíîîáðàçíû ïî àïïàðà-
òó õàðàêòåðíûõ èì ïîíÿòèé è ìåòîäîëîãèè, â çàâèñèìîñòè îò ñôîðìó-
ëèðîâàííûõ ñîîáðàæåíèé. Ñ òî÷êè çðåíèÿ êðåàòèâíîé ýêîíîìèêè,
ñðåäè íèõ âûäåëÿþòñÿ òåîðåòèêî-èãðîâûå, ýêîíîìåòðè÷åñêèå ìîäåëè.
Ò. Àäæåìîãëó è Äæ. Ðîáèíñîí  â ñâîåé ñòàòüå “Æèçíåñïîñîáíîñòü âëàñ-
òè, ýëèò è èíñòèòóòîâ”6 ïîêàçûâàþò âîçìîæíîñòü ñóùåñòâîâàíèÿ ñòà-
áèëüíîãî ñáàëàíñèðîâàííîãî ñîñòîÿíèÿ, î êîòîðîé óòâåðæäàåò ïðî-
ôåññîð Ã. Àðóòþíÿí â ïðåäñòàâëåííîé íà íàñòîÿùåé Êîíôåðåíöèè
êîíöåïòóàëüíîé äîêòðèíå. Ôóíêöèîíàëüíîå ñîîòíîøåíèå de jure è de
facto ïîëèòè÷åñêèõ âëàñòåé ïðåäñòàâëÿåòñÿ ñëåäóþùèì îáðàçîì:

4  Buchanan, James, M., (1990) The Domain of Constitutional Economics, Constitutional Political
Economy, Vol. 1, No. 1, p. 49.

5  Ñì. Ñàðãñÿí Ã., Ìàðêîñÿí À. Òðàíñôîðìàöèÿ è ïåðñïåêòèâû ïîäúåìà ýêîíîìèêè Àðìåíèè
(ðàñøèðåííîå ðåçþìå). - Åð.: Çàíãàê, 2014. - Ñ. 70.

6  Ñì. Daron Acemoglu and Robinson James A. “Persistence of Power, Elites and Institutions”,
American Economic Review, 98 (1), 2009. - Ñ. 267-293.ÃÀ
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• de jure ïîëèòè÷åñêàÿ âëàñòü îáóñëàâëèâàåòñÿ îôèöèàëüíûìè ïîëè-
òè÷åñêèìè èíñòèòóòàìè (êîíñòèòóöèÿ);

• de facto ïîëèòè÷åñêàÿ âëàñòü îïðåäåëÿåòñÿ îðãàíèçàöèÿìè îòäåëü-
íûõ ãðóïï è ñáàëàíñèðîâàííûìè èíâåñòèöèÿìè, íàïðàâëåííûìè íà
ñîçäàíèå è ñîõðàíåíèå de facto ïîëèòè÷åñêîé âëàñòè;

• ïðåäïîëàãàåòñÿ, ÷òî ñòðàíà ìîæåò íàõîäèòüñÿ  â äâóõ ïîëîæåíèÿõ —
â “äåìîêðàòè÷åñêîì” è “íåäåìîêðàòè÷åñêîì”. Ïðåäïîëàãàåòñÿ òàê-
æå, ÷òî ñóùåñòâóþò äâà òèïà èãðîêîâ — “íàðîä” è “ýëèòà”, â ýòîì
ñëó÷àå â “äåìîêðàòè÷åñêîì” ïîëîæåíèè íàðîä èìååò âîçìîæíîñòü
áîëüøåãî âëèÿíèÿ íà de jure ïîëèòè÷åñêóþ âëàñòü.

Íåêîòîðûå ðåçóëüòàòû èññëåäîâàíèÿ çàêëþ÷àþòñÿ â ñëåäóþùåì:

• âëèÿíèå èíñòèòóòîâ íà ýêîíîìè÷åñêèå ðåçóëüòàòû ñòðàíû (economic
outcome) çàâèñèò îò âçàèìîîòíîøåíèé de jure è de facto ïîëèòè÷åñ-
êèõ âëàñòåé;

• de facto ïîëèòè÷åñêàÿ âëàñòü ÷àñòî â âîïðîñå óñòàíîâëåíèÿ ðàñïðå-
äåëåíèÿ ýêîíîìè÷åñêîé ïîëèòèêè è ðåñóðñîâ èãðàåò áîëüøóþ ðîëü,
÷åì èíñòèòóòû;

• de facto ïîëèòè÷åñêàÿ âëàñòü ïðèíàäëåæèò îïðåäåëåííûì ãðóïïàì
êàê ðåçóëüòàò “íàñòûðíîñòè” (possessed by groups as a result of their
wealth, weapons, or ability to solve the collective action problem);

• de jure èçìåíåíèÿ èëè ðåôîðìû ïîëèòè÷åñêîé âëàñòè ïðèâîäÿò ê
ïåðåðàñïðåäåëåíèþ de facto ïîëèòè÷åñêîé âëàñòè, òàê ÷òîáû íåéò-
ðàëèçîâàòü âëèÿíèå ðåôîðì;

• ïðè “äåìîêðàòèè”, ÷òîáû èìåòü de facto ïîëèòè÷åñêóþ âëàñòü, îò
ýëèòû ìîæåò ïîíàäîáèòüñÿ áîëüøå èíâåñòèöèé, ÷åì ïðè “îòñóòñò-
âèè äåìîêðàòèè”;

• â îïðåäåëåííûõ óñëîâèÿõ ïîëèòè÷åñêèå èíñòèòóòû ìîãóò àêòèâíî
ìåíÿòüñÿ, â òî âðåìÿ êàê ýêîíîìè÷åñêèå èíñòèòóòû ìîãóò ñóùåñòâî-
âàòü ïðîäîëæèòåëüíîå âðåìÿ.

“Äåìîêðàòèÿ” ìîæåò áûòü ñòàáèëüíîé è ñóùåñòâîâàòü äîëãî, îäíàêî
ýêîíîìè÷åñêèå èíñòèòóòû  áóäóò äåéñòâîâàòü â áîëüøåé ìåðå äëÿ ýëè-
òû. Áîëåå òîãî, âåðîÿòíîñòü ñóùåñòâîâàíèÿ ñîäåéñòâóþùèõ ýëèòå èíñ-
òèòóòîâ áîëüøå ïðè “äåìîêðàòèè”, ÷åì ïðè “íåäåìîêðàòèè”. Ýòó ñèòóà-
öèþ àâòîðû íàçâàëè “çàõâà÷åííîé äåìîêðàòèåé” (Captured Democracy).

Âîçìîæíîñòü ñóùåñòâîâàíèÿ òàêîãî ñòàáèëüíîãî ñáàëàíñèðîâàííîãî
ñîñòîÿíèÿ ÿâëÿåòñÿ ãëàâíûì ðåçóëüòàòîì èññëåäîâàíèÿ àâòîðîâ è ìî-
æåò îáúÿñíèòü òî îáñòîÿòåëüñòâî, ÷òî â ýêñïåðòíûõ èññëåäîâàíèÿõ ïî-
ëó÷àþòñÿ ïðîòèâîðå÷èâûå ðåçóëüòàòû: ñ îäíîé ñòîðîíû, ñóùåñòâîâà-
íèå “äåìîêðàòèè” ñïîñîáñòâóåò ýêîíîìè÷åñêèì ðåçóëüòàòàì, ñ äðóãîé
ñòîðîíû, ïðè “çàõâà÷åííîé äåìîêðàòèè” îíà ìîæåò ñòàòü ïðåïÿòñò-
âèåì.
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82 Îöåíêà óðîâíÿ êîíñòèòóöèîíàëèçìà â êîíòåêñòå êîíñòèòóöèîííîé
äèàãíîñòèêè

Òåïåðü æå ïîçâîëüòå ïåðåéòè îò ïðåäñòàâëÿþùèõ ñàìîñòîÿòåëüíûé
àíàëèòè÷åñêèé èíòåðåñ ìîäåëåé ê íàøåìó ïðåäìåòó ðàññìîòðåíèÿ -
íåêîòîðûì ìåòîäè÷åñêèì ïîäõîäàì ê îöåíêå óðîâíÿ êîíñòèòóöèîíà-
ëèçìà, êîòîðûå ñòðîÿòñÿ íà îïðåäåëåííûõ èñõîäíûõ ïîëîæåíèÿõ ïî-
íÿòèÿ êîíñòèòóöèîíàëèçìà.

Îöåíêó êîíñòèòóöèîíàëèçìà ìîæíî ïðåäñòàâèòü êàê íàïðàâëåííûé íà
óòî÷íåíèå ðàçìåðà ñóùåñòâóþùèõ øåðîõîâàòîñòåé, äåôèöèòà è ïðî-
âàëîâ êîíñòèòóöèîíàëèçìà ïðîöåññ, íà îñíîâå êîòîðîãî îñóùåñòâëÿåò-
ñÿ ìîíèòîðèíã ýêîíîìèêî-ïðàâîâûõ ïðîöåññîâ è óïðàâëåíèå èìè.

Çàìåòèì, ÷òî ïðè ãëóáîêîì ýêñïåðèìåíòàëüíîì èññëåäîâàíèè äåôèöè-
òà è “øåðîõîâàòîñòåé” îöåíèâàåòñÿ óðîâåíü êîíñòèòóöèîíàëèçìà.

Ðèñ 1. Îöåíêà êîíñòèòóöèîííîñòè ñ òî÷êè çðåíèÿ ïðàâîâûõ,
äåìîêðàòè÷åñêèõ è ñîöèàëüíî-ýêîíîìè÷åñêèõ èíäèêàòîðîâ. 

Ïðîöåññ êîíñòèòóöèîíàëèçàöèè íà÷èíàåòñÿ ñ îöåíêè, èçìåðåíèÿ óðîâ-
íÿ êîíñòèòóöèîííîñòè è â êîíå÷íîì èòîãå ïðèâîäèò ê âûäâèæåíèþ
íàó÷íî-ìåòîäè÷åñêèõ ïîäõîäîâ îòíîñèòåëüíî ðåøåíèÿ îñíîâíûõ âîï-
ðîñîâ, ñâÿçàííûõ ñ óïðàâëåíèåì èì.

Îäíèì èç ïðåäëîæåííûõ ïîäõîäîâ ê îöåíêå êîíñòèòóöèîííîñòè ÿâ-
ëÿåòñÿ åå ðåàëèçàöèÿ ïîñðåäñòâîì ñîâîêóïíîñòè ïðàâîâûõ, äåìîêðàòè-
÷åñêèõ è ñîöèàëüíî-ýêîíîìè÷åñêèõ èíäèêàòîðîâ7. Ýòè òðè îñíîâû
ïðèçíàíû îñíîâàíèåì ôîðìèðîâàíèÿ ñîñòàâà ïîêàçàòåëåé îöåíêè êîíñ-
òèòóöèîíàëèçìà. Â ñâÿçè ñ êàæäîé èç íèõ íàìè óñëîâíî áûëè ðàññìîò-
ðåíû ñëåäóþùèå èíäèêàòîðû:

Ïðàâîâûå
èíäèêàòîðû

Èíäèêàòîðû
äåìîêðàòè-
÷åñêèõ
ðàçâèòèé

Óðîâåíü
äåôèöèòà
êîíñòèòó-
öèîííîñòè,
óðîâåíü
“øåðîõîâà-
òîñòåé”

Ìîíèòîðèíã
è äèàãíîñòèêà
êîíñòèòóöèîí-
íîñòè 

Ñîöèàëüíî-
ýêîíîìè÷åñ-
êèå

èíäèêàòîðû

?

7   Àðóòþíÿí Ã.Ã.Êîíñòèòóöèîííûé ìîíèòîðèíã. — Åðåâàí: Íæàð, 2016. - Ñ. 90-92.ÃÀ
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Îñíîâà 1. Ïðàâîâîå ãîñóäàðñòâî:

À. Ïðàâîâîé ïîêàçàòåëü

Á. Êîððóïöèÿ

Â. Ïðàâî ñîáñòâåííîñòè

Îñíîâà 2. Äåìîêðàòè÷åñêèå ðåôîðìû:

Ã. Èçáèðàòåëüíûé ïðîöåññ

Ä. Ñâîáîäà âûñêàçûâàíèé è óáåæäåíèé

Å. Ó÷àñòèå ãðàæäàíñêîãî îáùåñòâà 

Îñíîâà 3. Ñîöèàëüíî-ýêîíîìè÷åñêèå:

Æ. Óðîâåíü ÷åëîâå÷åñêîãî ðàçâèòèÿ (èíòåãðàëüíûé ïîêàçàòåëü ÂÂÏ íà
äóøó íàñåëåíèÿ, îáðàçîâàòåëüíîãî è çäðàâîîõðàíèòåëüíîãî óðîâíÿ
íàñåëåíèÿ);

Ç. Êîýôôèöèåíò Äæèíè.

Óñëîâíîñòü ñîñòàâà ïîêàçàòåëåé â òîì, ÷òî êîíñòèòóöèÿ ëþáîé ñòðàíû
ìîæåò ñîäåðæàòü ñîòíè íîðì, ïîëîæåíèé îòíîñèòåëüíî ãðàæäàíñêî-
ïîëèòè÷åñêèõ, ñîöèàëüíî-ýêîíîìè÷åñêèõ ïðàâ, ðàçäåëåíèÿ è äåÿòåëü-
íîñòè âåòâåé âëàñòè. Âûäåëåíèå â ñîñòàâå ïîêàçàòåëåé îïðåäåëåííûõ
íîðì îñóùåñòâëÿåòñÿ â êîíêðåòíûõ öåëÿõ, ñ óêàçàíèåì ÷åòêèõ êðèòå-
ðèåâ, íà îñíîâå êîòîðûõ ôîðìèðóåòñÿ êîíêðåòíûé ñöåíàðèé èññëå-
äîâàíèÿ. Â îáùåì ñëó÷àå âûáîð ñöåíàðèÿ îáóñëîâëåí òîé ñðåäîé (ñòðà-
íû, ñîñòàâ ïîêàçàòåëåé), â êîòîðîé äèàãíîñòèðóåòñÿ èíäåêñ êîíñòè-
òóöèîíàëèçìà. Â äàííîì ñëó÷àå äàííûå î ïîêàçàòåëÿõ â ðàçðåçå êîíê-
ðåòíîé ñòðàíû ïîëó÷åíû èç áàçû äàííûõ Freedom House, Âñåìèðíîãî
áàíêà,  Transparency International è èíäåêñà ÷åëîâå÷åñêîãî ðàçâèòèÿ
ÎÎÍ çà 2015 ãîä (ïðè îòñóòñòâèè — çà ïîñëåäíèé äîñòóïíûé ïåðèîä)
è ïðåäñòàâëåíû â Òàáëèöå 1.

Òàáëèöà 1. 
Áàçà äàííûõ ïî îöåíêå êîíñòèòóöèîíàëèçìà
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Íà îñíîâå äàííûõ, îïóáëèêîâàííûõ Freedom House, â ðàáîòå Ã. Àðóòþ-
íÿíà8 îïèñàííûì ìåòîäîì ðàññ÷èòàí èíäåêñ êîíñòèòóöèîííîé óñòîé-
÷èâîñòè äëÿ 28 ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé.

Äèíàìèêà óðîâíÿ êîíñòèòóöèîíàëèçìà ïîêàçûâàåò, ÷òî â 2009-2015 ãã.
Àðìåíèÿ áûëà â ðÿäó òåõ ñòðàí, ïîêàçàòåëü êîíñòèòóöèîííîé óñòîé-
÷èâîñòè êîòîðûõ â ïðèâåäåííîé øêàëå áëèçîê ê íóëþ. Êàê âèäíî èç
ñõåìû 2, ýòè ñòðàíû ìîæíî îõàðàêòåðèçîâàòü êàê ñòðàíû, èìåþùèå
îïðåäåëÿåìûé ýòèì ïîêàçàòåëåì ñðåäíèé óðîâåíü. Ìîæíî òàêæå çàìå-
òèòü, ÷òî â 2015 ãîäó ðàçíèöà â ïîêàçàòåëÿõ êîíñòèòóöèîííîé óñòîé-
÷èâîñòè ìåæäó ñòðàíàìè ñ âûñîêèì è íèçêèì óðîâíÿìè âîçðîñëà çà
ñ÷åò ïðîãðåññèâíîãî ðàçâèòèÿ ñòðàí ñ âûñîêèì óðîâíåì.
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8   Àðóòþíÿí Ã.Ã. Êîíñòèòóöèîíàëèçì: óðîêè, âûçîâû, ãàðàíòèè. — Êèåâ: Ëîãîñ, 2011.ÃÀ
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Ðèñ.2  Äèíàìèêà ïîêàçàòåëÿ êîíñòèòóöèîííîé óñòîé÷èâîñòè 
â 2009-2015 ãîäàõ 

Ìîäåëèðîâàíèå è óïðàâëåíèå ïðîöåññîì êîíñòèòóöèîíàëèçàöèè 
ñ ïðèìåíåíèåì ìåòîäîâ êëàñòåðíîãî è äèñêðåòíîãî ìîäåëèðîâàíèÿ. 

Íàìè îöåíêà êîíñòèòóöèîíàëèçìà îñóùåñòâëÿåòñÿ ïàðàëëåëüíî ìåòî-
äîëîãè÷åñêèìè ïîäõîäàìè êëàñòåðíîãî àíàëèçà è äèñêðåòíîãî ìîäåëè-
ðîâàíèÿ. Ýòàïû ïðîöåññà îöåíêè ïðåäñòàâëåíû â ñõåìå 39.

Êëàñòåðíûé àíàëèç ÿâëÿåòñÿ ìåòîäîì ìíîãîìåðíîãî ñòàòèñòè÷åñêîãî
àíàëèçà, êîòîðûé ïîçâîëÿåò êëàññèôèöèðîâàòü è ãðóïïèðîâàòü áîëü-
øîå ÷èñëî îäíîðîäíûõ îáúåêòîâ â ãðóïïû ìåíüøåé ðàçìåðíîñòè. Øè-
ðîêî ðàñïðîñòðàíåíû äâà ïîäõîäà êëàñòåðíîãî àíàëèçà: êëàñòåðíûé àíà-
ëèç ìåòîäîì ê-ñðåäíèõ è èåðàðõè÷åñêèé ìåòîä êëàñòåðíîãî àíàëèçà,
êîòîðûå èìåþò ìíîæåñòâî âàðèàöèé. Èåðàðõè÷åñêèé ìåòîä êëàñòåð-
íîãî àíàëèçà ÷àùå âñåãî ïðåäïîëàãàåò, ÷òî èçíà÷àëüíî êàæäîå íàáëþ-
äåíèå ïðåäñòàâëÿåò ñîáîé îäèí êëàñòåð. Íà ïåðâîì øàãå áëèæàéøèå
êëàñòåðû îáúåäèíÿþòñÿ â îäèí íà îñíîâàíèè ðàñ÷åòà çàðàíåå óñòàíîâ-
ëåííîãî ïîêàçàòåëÿ áëèçîñòè. Ñóùåñòâóåò áîëüøîå êîëè÷åñòâî ïîêàçà-
òåëåé áëèçîñòè. Ñëåäóþùèì øàãîì ïðîöåññ îáúåäèíåíèÿ êëàñòåðîâ ïðî-
äîëæàåòñÿ äî òåõ ïîð, ïîêà íå îñòàíóòñÿ äâà êëàñòåðà. Íà êàæäîì øàãå
èåðàðõè÷åñêîãî êëàñòåðíîãî àíàëèçà ÷èñëî êëàñòåðîâ óìåíüøàåòñÿ íà
åäèíèöó.
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9   Ñàðãñÿí Ã., Ìõèòàðÿí Æ. Îöåíêà óðîâíÿ êîíñòèòóöèîíàëèçìà ñòðàíû ïî ìåòîäàì äèñêðåòíîãî
ìîäåëèðîâàíèÿ è êëàñòåðíîãî àíàëèçà // Âåñòíèê Àðìÿíñêîãî ãîñóäàðñòâåííîãî
ýêîíîìè÷åñêîãî óíèâåðñèòåòà, N.3, (39), 2015. - Ñ. 111-127.
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*  Íà êîíêðåòíûõ ïðèìåðàõ áóäóò ïðåäñòàâëåíû ñöåíàðèè ÷òîáû ïîêà-
çàòü, ÷òî íàìè áûëî çàãðóæåíî (ñîñòàâ èíäèêàòîðîâ, êëàññû íàáëþ-
äàåìûõ ñòðàí, âûáðàííûì ïî ðàçíûì êðèòåðèÿì è ò.ä.).

Ïðè áîëüøîì êîëè÷åñòâå íàáëþäåíèé èåðàðõè÷åñêèé êëàñòåðíûé
àíàëèç çàíèìàåò äîâîëüíî ìíîãî âðåìåíè. Â òàêèõ ñëó÷àÿõ èñïîëüçóþò
àëãîðèòì êëàñòåðèçàöèè ê-ñðåäíèõ. Íåäîñòàòîê ïîñëåäíåãî çàêëþ÷àåò-
ñÿ â òîì, ÷òî ÷èñëî êëàñòåðîâ äîëæíî áûòü îïðåäåëåíî çàðàíåå. Íà
ïåðâîì øàãå ýòîãî ìåòîäà ïðîèçâîëüíî âûáèðàþòñÿ k íàáëþäåíèÿ, êî-
òîðûå ñ÷èòàþòñÿ öåíòðàìè êëàñòåðîâ. Íà ïîñëåäóþùèõ øàãàõ öåíòð
êëàñòåðà ìåíÿåòñÿ, åñëè íàõîäèòñÿ òàêîå íàáëþäåíèå, ðàññòîÿíèå îò
êîòîðîãî äî äàííîãî êëàñòåðà áîëüøå ðàññòîÿíèÿ äî áëèæàéøåãî êëàñ-ÃÀ
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ïîêàçàòåëÿì

Îïðåäåëåíèå
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çàòåëåé äëÿ äàí-
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Ðàñ÷åò 
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êëàñòåðîâ

Ðèñ. 3. Ñõåìàòè÷åñêîå îïèñàíèå ïðîöåññà 
îöåíêè êîíñòèòóöèîíàëèçìà 

Ïîäãîòîâèòåëüíûé ýòàï

Êëàñòåðíûé àíàëèç

Äèñêðåòíûé àíàëèç

Ïåðåõîä 
ê ñëåäóþùåé
ïîäâûáîðêå
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òåðà. Ýòîò ïðîöåññ ïðîäîëæàåòñÿ äî òåõ ïîð, ïîêà âåëè÷èíà èçìåíå-
íèé ðàññòîÿíèÿ öåíòðîâ êëàñòåðîâ ñòàíîâèòñÿ ìèíèìàëüíîé10.

Â ïðîãðàììíîì ïàêåòå SPSS îáà ìåòîäà êëàñòåðèçàöèè ðåàëèçîâàíû.
Ïîìèìî ýòîãî, ðåàëèçîâàí òàêæå àëãîðèòì äâóøàãîâîãî êëàñòåðíîãî
àíàëèçà, îñíîâàííîãî íà äâóõ âûøåîïèñàííûõ ìåòîäàõ. Â ðåçóëüòàòå
ïîÿâëÿåòñÿ âîçìîæíîñòü íàéòè äëÿ àíàëèçèðóåìûõ äàííûõ ñàìûé îï-
òèìàëüíûé âàðèàíò êëàñòåðèçàöèè è îïðåäåëèòü âàæíîñòü ôàêòîðîâ11.
Â äàííîé ðàáîòå âñå ðàñ÷åòû áûëè âûïîëíåíû ïîñðåäñòâîì àëãîðèòìà
äâóøàãîâîãî êëàñòåðíîãî àíàëèçà. 

Ïîñðåäñòâîì äâóøàãîâîãî êëàñòåðíîãî àíàëèçà ñòðàíû áûëè ðàçáèòû
íà òðè êëàñòåðà. Ïðè óêàçàííîé êëàñòåðèçàöèè êà÷åñòâî ìîäåëè õîðî-
øåå, îäíà ïîëîâèíà íàáëþäàåìûõ ñòðàí áûëà îáúåäèíåíà â îäíîì
êëàñòåðå, à äðóãàÿ - ðàñïðåäåëèëàñü ïîðîâíó â äâóõ äðóãèõ êëàñòåðàõ.
Ïåðå÷åíü ñòðàí, ïðèíàäëåæàùèõ ê êàæäîìó êëàñòåðó, ïðåäñòàâëåí â
òàáëèöå 2.

Òàáëèöà 2. Êëàñòåðû è ïðèíàäëåæàùèå èì ñòðàíû 
ñîãëàñíî óðîâíþ êîíñòèòóöèîíàëèçìà
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10 Ñàðãñÿí Ã., Ìõèòàðÿí Æ., Íàãàïåòÿí Ñ. Ïàðàäèãìà êîíñòèòóöèîíàëèçìà: ýêîíîìè÷åñêèå àñïåê-
òû, ïðîáëåìû îöåíêè //Âåñòíèê Åðåâàíñêîãî óíèâåðñèòåòà: ñîöèîëîãèÿ, ýêîíîìèêà, N.2, (17),
2015. - Ñ. 36-51.         
Ñàðãñÿí Ã., Ìõèòàðÿí Æ., Íàãàïåòÿí Ñ. Êîíñòèòóöèîíàëèçì â êîíòåêñòå êîíñòèòóöèîííîé ýêî-
íîìèêè //Àêòóàëüíûå ïðîáëåìû ýêîíîìè÷åñêîé òåîðèè è ïðàêòèêè. Êóáàíñêèé ãîñóäàðñòâåí-
íûé óíèâåðñèòåò, N.19, 2015. - Ñ. 33-42. 
Ìõèòàðÿí Æ. Êîíöåïòóàëüíûå ïîäõîäû ê îöåíêå êîíñòèòóöèîíàëèçìà // Âåñòíèê Èíæåíåðíîé
àêàäåìèè Àðìåíèè, Òîì 12, N.3, 2015. - Ñ. 437-446
Ñîøíèêîâà Ë.À. è äð. Ìíîãîìåðíûé ñòàòèñòè÷åñêèé àíàëèç â ýêîíîìèêå. - Ìîñêâà, 1999.

11  The SPSS Two Step cluster component, Technical report, available at http://www-01.ibm.com/sup-
port/knowledgecenter/SSLVMB_21.0.0/com.ibm. spss.statistics.help/alg_twostep.htm.

Êëàñòåð 2.                          Êëàñòåð 1.                     Êëàñòåð 3.          

Ñðåäíèé óðîâåíü Íèçêèé óðîâåíü            Âûñîêèé óðîâåíü

Àëáàíèÿ Àçåðáàéäæàí ×åõèÿ
Àðìåíèÿ Áåëàðóñü Ýñòîíèÿ
Áîëãàðèÿ Êàçàõñòàí Ëàòâèÿ
Õîðâàòèÿ Ðîññèÿ Ëèòâà
Ãðóçèÿ Òàäæèêèñòàí Ïîëüøà
Âåíãðèÿ Òóðêìåíèñòàí Ñëîâàêèÿ
Êûðãûçñòàí Óçáåêèñòàí Ñëîâåíèÿ
Ìàêåäîíèÿ
Ìîëäîâà
×åðíîãîðèÿ
Ðóìûíèÿ
Ñåðáèÿ
Óêðàèíà
Áîñíèÿ è Ãåðöåãîâèíà



88 Â êîíòåêñòå óïîìÿíóòîé êëàñòåðèçàöèè íàèáîëüøóþ âàæíîñòü ïîëó-
÷èëè èíäèêàòîðû ñâîáîäû âûñêàçûâàíèé è óáåæäåíèé, èçáèðàòåëüíî-
ãî ïðîöåññà è âåðõîâåíñòâà ïðàâà. Îíè â ïîðÿäêå óáûâàíèÿ âàæíîñòè
ïðåäñòàâëåíû â ñõåìå 3.

Ñõåìà 4. Óðîâåíü âàæíîñòè èíäèêàòîðîâ â êëàñòåðíîì àíàëèçå

Ñëåäóþùèé øàã îöåíêè êîíñòèòóöèîííîñòè (Ñõåìà 3) ïðåäïîëàãàåò
ïðèìåíåíèå ìåòîäîâ äèñêðåòíîãî ìîäåëèðîâàíèÿ.

Â ðàìêàõ èññëåäîâàíèÿ ñòðàí ïîñðåäñòâîì òàêèõ ïîíÿòèé äèñêðåòíîãî
ìîäåëèðîâàíèÿ, êàê “äèàãíîñòè÷åñêèé òåñò”, “ïðîâåðî÷íûé òåñò” è
äðóãèõ ïîíÿòèé, â ÷àñòíîñòè, îïðåäåëÿþòñÿ:

- èíôîðìàöèîííûé âåñ èíäèêàòîðà (âàæíîñòü, îöåíêà è ñèëà âëèÿíèÿ
íà ðàññìàòðèâàåìûå ÿâëåíèÿ)

- èíôîðìàöèîííûé âåñ ñòðàíû, ïî êîòîðîìó îáúåêòû ìîãóò áûòü
êëàññèôèöèðîâàíû è ðàçäåëåíû íà êëàñòåðû. Ìîæåò áûòü îïðåäå-
ëåí òàêæå íàèáîëåå òèïè÷íûé îáúåêò â äàííîì êëàññå. 

Îïðåäåëåíèå 1 (äèàãíîñòè÷åñêèé òåñò). Ïîäìíîæåñòâî ñòîëáöîâ (i1,
i2, ..., ii) òàáëèöû T (ïîäìíîæåñòâî ñîîòâåòñòâóþùèõ èíäèêàòîðîâ)
íàçûâàåòñÿ äèàãíîñòè÷åñêèé òåñò (èëè ïðîñòî òåñò) äëÿ òàáëèöû T,
åñëè âñå ëèíèè, âîçíèêøèå â ïîäòàáëèöå ïîñðåäñòâîì ýòèõ ñòîëáöîâ,
îòëè÷àþòñÿ äðóã îò äðóãà. Â íàøåì ñëó÷àå òàáëèöà Ò ìîæåò áûòü
ïðåäñòàâëåíà â âèäå ñòðîê è ñòîëáöîâ, ñîäåðæàùèõñÿ â Òàáëèöå 1.

Îïðåäåëåíèå 2 (òóïèêîâûé òåñò). Òåñò òàáëèöû Ò íàçûâàåòñÿ òóïèêî-ÃÀ
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âûì, åñëè íè îäíî èç åãî ñîáñòâåííûõ ïîäìíîæåñòâ íå ÿâëÿåòñÿ òåñ-
òîì äëÿ ýòîé òàáëèöû.

Èç ýòîãî îïðåäåëåíèÿ ñëåäóåò, ÷òî åñëè óäàëèòü èç òóïèêîâîãî òåñòà
òàáëèöû T ëþáîé èç ñòîëáöîâ (èíäèêàòîðîâ), òî äëÿ ýòîé òàáëèöû îí
áîëüøå íå áóäåò ÿâëÿòüñÿ òåñòîì. Î÷åâèäíî, ÷òî ìíîæåñòâî âñåõ
ñòîëáöîâ â òàáëèöå T (1, 2, ..., n) (ìíîæåñòâî P èíäèêàòîðîâ) ÿâëÿåòñÿ
òåñòîì, òàê êàê ïðåäïîëîæèòåëüíî âñå ñòðîêè òàáëèöû îòëè÷àþòñÿ
äðóã îò äðóãà. Òóïèêîâûé òåñò ïðåäñòàâëÿåò ñîáîé ðåçóëüòàò òàêîãî
“ñæàòèÿ” èíôîðìàöèè, ñîäåðæàùåéñÿ â òàáëèöå Ò, ïîñðåäñòâîì êîòî-
ðîãî åùå ìîæíî îòëè÷èòü äðóã îò äðóãà âñå îáúåêòû ìíîæåñòâà E. Òà-
êèì îáðàçîì, òóïèêîâîé òåñò ôàêòè÷åñêè îïèñûâàåò îáúåêòû ìíî-
æåñòâà Å áåç “ëèøíèõ” èíäèêàòîðîâ. Åñòåñòâåííî ïðåäïîëîæèòü, ÷òî
åñëè êàêîé-íèáóäü èç èíäèêàòîðîâ ÷àñòî âñòðå÷àåòñÿ âî ìíîæåñòâå
âñåõ òóïèêîâûõ òåñòîâ, òî îí áóäåò áîëåå “âàæíûì”. Ýòà ìûñëü ïðèâî-
äèò ê ââåäåíèþ ïîíÿòèé, ïåðå÷èñëåííûõ íèæå.

Îáîçíà÷èì îáùåå ÷èñëî âñåõ òóïèêîâûõ òåñòîâ òàáëèöû T áóêâîé k, à
êîëè÷åñòâî òåõ òóïèêîâûõ òåñòîâ, â êîòîðûõ âñòðå÷àåòñÿ ñòîëáåö j -
áóêâàìè k(j). Ïîíÿòèå “èíôîðìàöèîííûé âåñ èíäèêàòîðà” áóäåò ïîêà-
çûâàòü óðîâåíü åãî âàæíîñòè â ðàññìàòðèâàåìîì ÿâëåíèè è ìîæåò
ñòàòü îñíîâîé êëàññèôèêàöèè èíäèêàòîðîâ.

Îïðåäåëåíèå 3 (èíôîðìàöèîííûé âåñ èíäèêàòîðà). Âåëè÷èíà P(j) =
k(j)/k íàçûâàåòñÿ èíôîðìàöèîííûì âåñîì èíäèêàòîðà j (j = 1, 2, …, n).

Âåëè÷èíà P(j) îöåíèâàåò çíà÷èìîñòü èíäèêàòîðà j (ñèëó åãî âëèÿíèÿ)
äëÿ ðàññìàòðèâàåìîãî ÿâëåíèÿ.

Èññëåäîâàíèå òåñòîâ ïîñðåäñòâîì ïðèâåäåííûõ âûøå ïîíÿòèé òðåáóåò
ñîãëàñíî îïðåäåëåííîìó êðèòåðèþ ïðèïèñûâàíèå âñåì ïîêàçàòåëÿì
áèíàðíîãî ñ÷èñëåíèÿ (0 èëè 1).  Â êà÷åñòâå òàêîãî êðèòåðèÿ ïðèçíàí
ôàêò íàõîæäåíèÿ âûøå (ïðèïèñàíî çíà÷åíèå 1) èëè íèæå (ïðèïè-
ñûâàåòñÿ çíà÷åíèå 0) êëàñòåðíîãî ñðåäíåãî. Â ñîîòâåòñòâèè ñ ýòèì ñôîð-
ìèðîâàëàñü áàçà äàííûõ äèñêðåòíîãî ìîäåëèðîâàíèÿ. Èç ïåðâîãî êëàñ-
òåðà áûëè óäàëåíû Ðóìûíèÿ è Ñåðáèÿ, à èç âòîðîãî - ñòðîêè Àçåðáàéä-
æàíà (ñîâïàäàþò ñîîòâåòñòâåííî ñî ñòðîêàìè Õîðâàòèè, ×åðíîãîðèè è
Ðîññèè). 

Ðåçóëüòàòû è âûâîäû. Ñ òî÷êè çðåíèÿ êëàñòåðíîãî ðàçäåëåíèÿ èëè
óðîâíÿ êîíñòèòóöèîíàëèçìà ìåíåå âàæíîé îñíîâîé ÿâëÿåòñÿ ñîöèàëü-
íî-ýêîíîìè÷åñêàÿ (íà ñõåìå 4 îáà ïîêàçàòåëÿ ýòîé îñíîâû íàõîäÿòñÿ
íà ïîñëåäíåì ìåñòå ïî âàæíîñòè). Ýòà êîíñòàòàöèÿ ãîâîðèò î òîì, ÷òî
ñòðàíû ñ ïåðåõîäíîé ýêîíîìèêîé â ðàìêàõ âîññòàíîâèòåëüíîãî ýêîíî-
ìè÷åñêîãî ðîñòà ñìîãëè â íåêîòîðîé ñòåïåíè èñïðàâèòü îñíîâíûå ñî-
öèàëüíî-ýêîíîìè÷åñêèå ìàêðîïîêàçàòåëè. Ïðè÷åì ýòîò ïðîöåññ â ñòðà-
íàõ ñ ïåðåõîäíîé ýêîíîìèêîé ïðîòåêàë ñðàâíèòåëüíî ðàâíîìåðíî. Ðàç-
íèöà  â óðîâíÿõ êîíñòèòóöèîíàëèçìà ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé
ïðîÿâëÿåòñÿ â ñôåðå âåðõîâåíñòâà ïðàâà è äåìîêðàòèè.
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90 Â êà÷åñòâå ãèïîòåçû ìîæíî òàêæå ïðåäïîëîæèòü, ÷òî äàëüíåéøèé ýêî-
íîìè÷åñêèé ðîñò â ñòðàíàõ ñ ïåðåõîäíîé ýêîíîìèêîé, êîòîðûé óæå íå
ìîæåò íîñèòü âîññòàíîâèòåëüíûé õàðàêòåð, äîëæåí áûòü âî ìíîãîì
ïðåäîïðåäåëåí âûøåóêàçàííûìè íîâûìè êà÷åñòâåííûìè ïðèçíàêàìè,
êàêîâûìè ÿâëÿþòñÿ âåðõîâåíñòâî ïðàâà è  äåìîêðàòèÿ. Ýòî îçíà÷àåò,
÷òî ïðîáëåìû äåôèöèòà êîíñòèòóöèîíàëèçìà áóäóò èìåòü ïðåâàëè-
ðóþùåå çíà÷åíèå â îáåñïå÷åíèè äàëüíåéøåãî ýêîíîìè÷åñêîãî ðîñòà è
ðàçâèòèÿ ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé. Òå ñòðàíû, êîòîðûå ñìîãóò
â áëèæàéøåå äåñÿòèëåòèå îñóùåñòâèòü ðàäèêàëüíûå êîíñòèòóöèîííûå
è èíñòèòóöèîíàëüíûå èçìåíåíèÿ, ñìîãóò â èíûõ îäèíàêîâûõ óñëîâèÿõ
îáåñïå÷èòü êà÷åñòâåííûé ýêîíîìè÷åñêèé ðîñò. Ñëåäóþùèé âîïðîñ,
îòâåò íà êîòîðûé î÷åíü âàæåí ñ òî÷êè çðåíèÿ ðàçðàáîòêè ïîëèòèêè,
çàêëþ÷àåòñÿ â ñëåäóþùåì: êàêàÿ èç îñíîâ ñ òî÷êè çðåíèÿ êîíñòèòó-
öèîíàëèçìà ÿâëÿåòñÿ íàèáîëåå âàæíîé äëÿ ñòðàí ñ ïåðåõîäíîé ýêîíî-
ìèêîé — âåðõîâåíñòâî ïðàâà èëè äåìîêðàòèÿ? Êàê ìîæíî çàìåòèòü èç
ñõåìû 3, áîëåå âñåãî ñòðàíû ñ ïåðåõîäíîé ýêîíîìèêîé îòëè÷àþòñÿ
äîñòèæåíèÿìè, çàôèêñèðîâàííûìè â ñôåðå äåìîêðàòèè. Ïåðâûå äâà
ìåñòà çàíèìàþò èìåííî ïîêàçàòåëè ýòèõ îñíîâ. 

Àðìåíèÿ â ðåçóëüòàòå ýòèõ èññëåäîâàíèé î÷óòèëàñü â êëàñòåðå ñðåä-
íåãî êîíñòèòóöèîíàëèçìà. Â òàáëèöå 3 ïðèâåäåíû ñðåäíèå çíà÷åíèÿ
êëàñòåðîâ ñî ñðåäíèì è âûñîêèì óðîâíåì êîíñòèòóöèîíàëèçìîì è
ïîêàçàòåëè Àðìåíèè. Â äâóõ ïîñëåäíèõ ñòîëáöàõ ïðèâåäåíà ïðîöåíò-
íàÿ ðàçíèöà ïîêàçàòåëÿ Àðìåíèè ñî ñðåäíèìè óêàçàííûõ êëàñòåðîâ.
Îòðèöàòåëüíûé çíàê ïîêàçûâàåò, ÷òî ïîêàçàòåëü Àðìåíèè âûøå, ÷åì
ñðåäíåå äàííîãî êëàñòåðà.

Òàáëèöà 3. Àðìåíèÿ â ñðàâíåíèÿõ êëàñòåðîâ ñî ñðåäíèì 
è âûñîêèì óðîâíåì êîíñòèòóöèîíàëèçìà ïî óêàçàííûì èíäèêàòîðàì

Ñðåäíåå
êëàñòåðà
ñî

ñðåäíèì
óðîâíåì
êîíñòè-
òóöèîíà-
ëèçìà

Ñðåäíåå
êëàñòåðà 
ñ âûñîêèì
óðîâíåì
êîíñòèòó-
öèîíàëèçìà

Ðàçíèöà ÐÀ
ñî ñðåäíèì
êëàñòåðà ñî
ñðåäíèì
óðîâíåì
êîíñòèòó-
öèîíàëèçìà

Ðàçíèöà ÐÀ
ñî ñðåäíèì
êëàñòåðà ñ
âûñîêèì
óðîâíåì
êîíñòèòó-
öèîíàëèçìà
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Íà îñíîâàíèè äàííûõ òàáëèöû ìîæíî ñäåëàòü âûâîä, ÷òî èçáèðàòåëü-
íûå ïðîöåññà, ïðàâî ñîáñòâåííîñòè è ïðàâîâîé èíäåêñ ÿâëÿþòñÿ òåìè
ïîêàçàòåëÿìè, ïî êîòîðûì Àðìåíèÿ îáëàäàåò ñàìîé áîëüøîé ðàçíèöåé
ïî ñðàâíåíèþ ñî ñðåäíèì ñâîåãî êëàñòåðà è ñðåäíèì êëàñòåðà, èìåþ-
ùåãî âûñîêèé óðîâåíü êîíñòèòóöèîíàëèçìà. Ñëåäîâàòåëüíî, ýòî òå
ôàêòîðû, êîòîðûå äîëæíû èìåòü íàèáîëüøåå çíà÷åíèå ïðè ðàçðàáîò-
êå ïîëèòèêè ðàçâèòèÿ Àðìåíèè. Íàïîìíèì, ÷òî â ðåçóëüòàòå êëàñòåð-
íîãî àíàëèçà ìû ïîëó÷èëè, ÷òî äëÿ ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé èç-
áèðàòåëüíûå ïðîöåññà è âåðõîâåíñòâî ïðàâà ÿâëÿþòñÿ âàæíåéøèìè
èç òðåõ õàðàêòåðèçóþùèõ êîíñòèòóöèîíàëèçì ôàêòîðîâ. Èíûìè ñëî-
âàìè, èìåííî ýòè âàæíûå ôàêòîðû ÿâëÿþòñÿ îñíîâíîé ïðè÷èíîé äå-
ôèöèòà êîíñòèòóöèîíàëèçìà â Àðìåíèè. 

Òàêèì îáðàçîì, êëàñòåðíûé àíàëèç ïîçâîëÿåò óñòàíîâèòü îñíîâíûå ôàê-
òîðû ðàçíûõ óðîâíåé êîíñòèòóöèîíàëèçìà â ñòðàíàõ ñ ïåðåõîäíîé ýêî-
íîìèêîé, à òàêæå ñïðîåêòèðîâàòü âëèÿíèå ýòèõ ôàêòîðîâ íà Àðìåíèþ. 

Ñëåäóþùèì øàãîì áûëà ñäåëàíà ïîïûòêà ïóòåì äèñêðåòíîãî ìîäåëè-
ðîâàíèÿ12 âû÷èñëèòü äëÿ êàæäîé ãðóïïû, îïðåäåëÿåìîé ïî óðîâíþ êîíñ-
òèòóöèîíàëèçìà, ñèëó âëèÿíèÿ èíäèêàòîðîâ (òàáëèöà 1, îò À äî Æ)
âíóòðè êëàñòåðîâ.

Ðåçóëüòàòû ïîäñ÷åòîâ ïðåäñòàâëåíû îòäåëüíûìè ñöåíàðèÿìè. Ïðèâå-
äåì îäèí-äâà ïðèìåðà.

Èòàê, â òîì, ÷òîáû îêàçàòüñÿ ñðåäè ñòðàí, èìåþùèõ íèçêèé óðîâåíü
êîíñòèòóöèîíàëèçìà (â àñïåêòå ïðè÷èñëåíèÿ ê ýòîìó êëàññó ñòðàí)
(ñì. òàáëèöó 2), íàèáîëüøóþ ñèëó âëèÿíèÿ, âàæíîñòü èìåëè ñëåäóþ-
ùèå èíäèêàòîðû: À. Ïðàâîâîé ïîêàçàòåëü; Â. Ïðàâî ñîáñòâåííîñòè; Ä.

12 Ñàðãñÿí Ã., Òîíîÿí Ã., Êî÷èíÿí Í. Äèñêðåòíîå ìîäåëèðîâàíèå â âîïðîñàõ ïîçíàíèÿ è
êëàññèôèêàöèè. — Åð.: Çàíãàê, 2015. — Ñ. 10-11.
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92 Ñâîáîäà âûñêàçûâàíèé è óáåæäåíèé. Èíûìè ñëîâàìè, ýòè ïîêàçàòåëè
îáóñëàâëèâàþò íèçêèé óðîâåíü êîíñòèòóöèîíàëèçìà, ïðè êîòîðîì â
ýòèõ ñòðàíàõ “íå äåéñòâóåò” âåðõîâåíñòâî ïðàâà (ïåðâè÷íîå ñëàãàåìîå
êîíñòèòóöèîíàëèçìà), ïëîõî çàùèùåíî ïðàâî ñîáñòâåííîñòè.

Òàêèå æå ñöåíàðèè ïîêàçûâàþò, ÷òî â êëàñòåðå ñòðàí ñ âûñîêèì óðîâ-
íåì êîíñòèòóöèîíàëèçìà ñõîæåñòü ñòðàí îïðåäåëÿåòñÿ èíäèêàòîðîì 
Ã - èçáèðàòåëüíûé ïðîöåññ.

Äëÿ ñòðàí ñî ñðåäíèì óðîâíåì êîíñòèòóöèîíàëèçìà âàæíûì èíäèêà-
òîðîì ñòàë èíäèêàòîð Å - óðîâåíü ÷åëîâå÷åñêîãî ðàçâèòèÿ. 

Èçó÷åíèå ñöåíàðèåâ â àñïåêòå îöåíêè êîíñòèòóöèîíàëèçìà, êîëè÷åñò-
âåííîãî è êà÷åñòâåííîãî àíàëèçà îáóñëàâëèâàþùèõ åãî óðîâåíü ôàê-
òîðîâ ñîäåðæèò áîãàòûé ìàòåðèàë. Ðåøåíèå âîïðîñîâ ïîçíàíèÿ è
êëàññèôèêàöèè ñòðàí ïî îïðåäåëåííîé ñîâîêóïíîñòè èíäèêàòîðîâ è
èõ âñåñòîðîííèé ïðè÷èííî-ñëåäñòâåííûé àíàëèç ÿâëÿþòñÿ îñíîâàíè-
åì äëÿ ðàçðàáîòêè ñîîòâåòñòâóþùèõ ìåõàíèçìîâ ïî âûäâèæåíèþ è
ðåøåíèþ îñíîâíûõ âîïðîñîâ óïðàâëåíèÿ ïðîöåññîì êîíñòèòóöèîíà-
ëèçàöèè ñòðàíû.

Ïåðåõîä îò ïðàâîâîé, äåìîêðàòè÷åñêîé, ñîöèàëüíî-ýêîíîìè÷åñêîé ñè-
òóàöèè â ñòðàíå ê êà÷åñòâåííî äðóãîé ñèòóàöèè ñ áîëåå âûñîêèì ïî-
êàçàòåëåì êîíñòèòóöèîíàëèçìà ñ òî÷êè çðåíèÿ òðàíçèòîëîãèè èìååò
ìíîæåñòâî ãåîïîëèòè÷åñêèõ è ìåñòíûõ îñîáåííîñòåé.

Ìîíèòîðèíã è óïðàâëåíèå äåôèöèòà êîíñòèòóöèîíàëèçìà - íè ÷òî
èíîå êàê âûäâèãàåìàÿ çàäà÷à ñèñòåìíûõ èçìåíåíèé. Ïðè÷åì, åñëè äëÿ
Àðìåíèè íà âèäèìîì ãîðèçîíòå ïîêà åùå â ðÿäó çàäà÷, êîòîðûì
õàðàêòåðíà íåîïðåäåëåííîñòü ðåøåíèé, íàõîäÿòñÿ íåïðåêðàùàþùèå-
ñÿ âîåííûå äåéñòâèÿ, òðàíñïîðòíî-êîììóíèêàöèîííûå îãðàíè÷åíèÿ,
îáóñëîâëåííûå ñóõîïóòíîé áëîêàäîé, êîòîðûå â îñíîâíîì ÿâëÿþòñÿ
ôàêòîðàìè âíåøíåãî âîçäåéñòâèÿ, òî èçìåðåíèå, ìîíèòîðèíã è óïðàâ-
ëåíèå çàêðåïëåííûõ â Êîíñòèòóöèè íîðì  — ýòî íàøà ñåãîäíÿøíÿÿ
çàäà÷à, ñåãîäíÿøíèé èìïåðàòèâ.
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SUMMARY 

The reforms taking place in the process of development in the legal, polit-
ical, economic and cultural life, challenges of constitutionalization of social
life can be an effective solution based on the level of assessment, monitor-
ing and management of constitutionalism. It is stated that the choice of an
effective policy depends largely on the disclosure of the causes and deter-
mination of the level of constitutionalism deficit, changing its composition
and structure.

Some methodological approaches to assessing the level of constitutional-
ism are made by the conceptual apparatus of cluster analysis and digital
modeling. The inclusion of certain regulations of the indicators is carried
out for a specific purpose with clear criteria on which the research scenario
is based. 

Constitutional diagnosis after registration of the database was made by
cluster and inter-cluster analysis on the example of the 28 countries with
economies in transition.

Testing of the proposed methodology and tools of comparative analysis
can also monitor changes in the characteristics of the importance of con-
stitutionalism. In the next stage by discrete modeling for each group meas-
ure power (importance) of influence within clusters of indicators was cal-
culated.

Identification and classification of countries and a comprehensive causal
analysis serve as the basis for the development of mechanisms for the nom-
ination and solution of the major management challenges of constitution-
alization  of countries.
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ÏÐÀÂÎÂÛÅ ÏÐÎÁÅËÛ ÊÀÊ ÊÀÒÅÃÎÐÈß
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎ-ÏÐÀÂÎÂÎÉ

ÄÅÔÅÊÒÎËÎÃÈÈ:
ÌÅÒÎÄÎËÎÃÈß ÈÑÑËÅÄÎÂÀÍÈß È
ÑÓÄÅÁÍÀß ÏÐÀÊÒÈÊÀ ÏÐÅÎÄÎËÅÍÈß

ÍÈÊÎËÀÉ ÁÎÍÄÀÐÜ
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè

Óâàæàåìûå êîëëåãè! Äàìû è ãîñïîäà!

Íîâàÿ, î÷åðåäíàÿ âñòðå÷à â ïðåêðàñíîì, ãîñòåïðèèìíîì Åðåâàíå, ãäå
îäíèì èç îñíîâíûõ âîïðîñîâ íàøèõ äèñêóññèé áóäóò ïðîáëåìû ïðà-
âîâûõ ïðîáåëîâ, ÿâëÿåòñÿ ÿðêèì ïîäòâåðæäåíèåì òîãî, ÷òî â ðåàëüíîé
æèçíè, â ñèñòåìå ÷åëîâå÷åñêèõ, â òîì ÷èñëå ïðîôåññèîíàëüíûõ, îòíî-
øåíèé, êàê íå ïîêàæåòñÿ íà ïåðâûé âçãëÿä íåîæèäàííûì, ìîæåò áûòü
çíà÷èòåëüíî ìåíüøå ïðîáåëîâ, ÷åì â ïðàâîâîé æèçíè. Ïî êðàéíåé ìå-
ðå íà ñâîåé ïàìÿòè êàê êîíñòèòóöèîííîãî ñóäüè, íå ïîìíþ íè îäíîãî
îêòÿáðÿ î÷åðåäíîãî ãîäà, êîòîðûé áûë áû îòìå÷åí ïðîáåëüíîñòüþ,
ñâÿçàííîé ñ îòñóòñòâèåì Åðåâàíñêîé íàó÷íî-ïðàêòè÷åñêîé äèñêóññèè
ïî àêòóàëüíûì ïðîáëåìàì êîíñòèòóöèîííîãî ïðàâîñóäèÿ è — â áîëåå
øèðîêîì ïëàíå - ñîâðåìåííîãî ñóäåáíîãî êîíñòèòóöèîíàëèçìà. Óâå-
ðåí, ÷òî è  îôèöèàëüíî, è íåîôèöèàëüíî ìû åùå íå îäèí ðàç ïîáëàãî-
äàðèì íàøèõ àðìÿíñêèõ êîëëåã, ëè÷íî Ïðåäñåäàòåëÿ ÊÑ ÐÀ Ãàãèêà
Ãàðóøåâè÷à Àðóòþíÿíà çà ýòó ïðåêðàñíóþ îêòÿáðüñêóþ òðàäèöèþ,
êîòîðàÿ, ïîâòîðþñü, èñêëþ÷àåò êàêóþ áû òî íè áûëî ïðîáåëüíîñòü â
íàøèõ íàó÷íûõ, ïðîôåññèîíàëüíûõ îòíîøåíèÿõ.

Ïðè âñåé ìíîãîïëàíîâîñòè, ìåæîòðàñëåâîì õàðàêòåðå ïðîáëåìû ïðàâî-
âûõ ïðîáåëîâ äëÿ íàñ, ó÷àñòíèêîâ äàííîé Êîíôåðåíöèè, ýòà ïðîáëå-
ìàòèêà ïðåäñòàâëÿåò èíòåðåñ ïðåæäå âñåãî â ñâåòå  èõ îöåíêè  êàê îä-
íîé èç ðàçíîâèäíîñòåé êîíñòèòóöèîííûõ äåôåêòîâ ïðàâà. Êðîìå òî-
ãî, â ýòîì ÿ âèæó ïðÿìóþ, îðãàíè÷åñêóþ âçàèìîñâÿçü îáîèõ âîïðîñîâ,
îáîçíà÷åííûõ â ïîâåñòêå äíÿ Êîíôåðåíöèè: ïðàêòè÷åñêè âñå ïðîáëå-
ìû çàêîíîäàòåëüíûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåëåííîñòè â òîé èëè
èíîé ñòåïåíè âûõîäÿò íà óðîâåíü êîíñòèòóöèîííîãî ìîíèòîðèíãà.
Âåäü, êàê ñïðàâåäëèâî îòìå÷àåò îäèí èç îòöîâ òåîðèè ñîâðåìåííîãî
êîíñòèòóöèîííîãî ìîíèòîðèíãà ïðîôåññîð Ã.Ã. Àðóòþíÿí, “îñíîâíàÿ
çàäà÷à êîíñòèòóöèîííîãî ìîíèòîðèíãà - óñòàíîâëåíèå â ñòðàíå êîíñ-
òèòóöèîííîé çàêîííîñòè è ïðåîäîëåíèå äåôèöèòà êîíñòèòóöèîíàëèç-
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ìà…”1 (âûäåëåíî ìíîþ —Í.Á.). Î÷åâèäíî, ÷òî ïðàâîâàÿ ïðîáåëüíîñòü (â
îñîáåííîñòè ïðèîáðåòàþùàÿ, êàê áóäåò â äàëüíåéøåì ïîêàçàíî, êîíñ-
òèòóöèîííûé õàðàêòåð) íàïðÿìóþ âåäåò ê äåôèöèòó êîíñòèòóöèîíà-
ëèçìà, õîòÿ, ïîïóòíî îòìå÷ó, ÷òî êîíñòèòóöèîííûå äåôåêòû, âêëþ÷àÿ
ïðàâîâûå ïðîáåëû, ìîãóò âîçíèêàòü è â óñëîâèÿõ çàêîíîäàòåëüíîãî
ïðîôèöèòà, êîòîðûé ìîæåò ñòàòü ñåðüåçíîé ïðè÷èíîé, ïðåäïîñûëêîé
íå òîëüêî îòðàñëåâîé, íî è  êîíñòèòóöèîííîé èíôëÿöèè. 

Ðóêîâîäñòâóÿñü êîíñòèòóöèîííî çíà÷èìûì ïðèíöèïîì ñàìîîãðàíè÷å-
íèÿ, õî÷ó îòìåòèòü (ïðåæäå âñåãî, äëÿ ñåáÿ), ÷òî  ñàìîé òåìîé äîêëàäà
çàäàíû, ïî ñóùåñòâó, äâå  îñíîâíûå,  òðåáóþùèå îáñóæäåíèÿ ïðîáëå-
ìû. Ýòî, âî-ïåðâûõ, ìåòîäîëîãè÷åñêèå îñíîâû èññëåäîâàíèÿ ïðàâîâûõ
ïðîáåëîâ, â òîì ÷èñëå èõ  âûÿâëåíèå, ïðåîäîëåíèå, óñòðàíåíèå ñ ïîçè-
öèè ó÷àñòèÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ â ïðàêòè÷åñêîé êîíñòèòó-
öèîííîé äåôåêòîëîãèè. Âî-âòîðûõ, äëÿ âñåõ íàñ íàâåðíÿêà ïðåäñòàâ-
ëÿåò èíòåðåñ íàöèîíàëüíàÿ êîíñòèòóöèîííî-ñóäåáíàÿ ïðàêòèêà, àíà-
ëèç êîíêðåòíûõ ñïîñîáîâ, ìåòîäîâ, ñðåäñòâ, âîñòðåáîâàííûõ â êîíñòè-
òóöèîííîì ïðàâîñóäèè äëÿ öåëåé ïðåîäîëåíèÿ êîíñòèòóöèîííî-äå-
ôåêòíîé ïðîáåëüíîñòè. 

1. Ìåòîäîëîãèÿ èññëåäîâàíèÿ ïðàâîâûõ ïðîáåëîâ êàê  
êàòåãîðèè êîíñòèòóöèîííî-ïðàâîâîé äåôåêòîëîãèè.
Ïðè òîì, ÷òî çàêîíîäàòåëüíûå ïðîáåëû — à èìåííî ýòî ïîíÿòèå çíà-
÷èòñÿ â ñôîðìóëèðîâàííîì â êà÷åñòâå ïðåäìåòà îáñóæäåíèÿ âîïðîñå
íàøåé Êîíôåðåíöèè — ÿâëÿþòñÿ îáúåêòîì ñàìûõ ðàçëè÷íûõ, ïðåæäå
âñåãî îáùåòåîðåòè÷åñêèõ èññëåäîâàíèé, î÷åâèäíî, ÷òî â êîíñòèòóöè-
îííîì ïðàâå ìîãóò è äîëæíû áûòü ñâîè àñïåêòû íàó÷íûõ èíòåðåñîâ è
ïðàêòè÷åñêèõ ïîòðåáíîñòåé.

Ïðèäåðæèâàÿñü, ïî ïîíÿòíûì ïðè÷èíàì, òåçèñíîé ôîðìû èçëîæåíèÿ
ñîîòâåòñòâóþùèõ âîïðîñîâ, ïðåäñòàâëÿåòñÿ âàæíûì îòìåòèòü, ÷òî â
êà÷åñòâå, ñâîåãî ðîäà,  èñõîäíîé ìåòîäîëîãè÷åñêîé îñíîâû èõ èññëå-
äîâàíèÿ âûñòóïàåò  êàòåãîðèÿ  êîíñòèòóöèîííî-ïðàâîâîé äåôåêòîëî-
ãèè, â ðàìêàõ êîòîðîé ìîãóò ðàññìàòðèâàòüñÿ è çàêîíîäàòåëüíûå
ïðîáåëû êàê ðàçíîâèäíîñòü äåôåêòîâ ïðàâîâîãî ðåãóëèðîâàíèÿ.

Èçâåñòíî, ÷òî ñàìî ïî ñåáå ïîíÿòèå “äåôåêòîëîãèÿ”, ïî êðàéíåé ìåðå
â ðóññêîì ÿçûêå, óïîòðåáëÿåòñÿ â äîñòàòî÷íî êîíêðåòíîì, óçêî-öåëå-
âîì âàðèàíòå — êàê íàóêà, èçó÷àþùàÿ çàêîíîìåðíîñòè ðàçâèòèÿ, îáó-
÷åíèÿ è âîñïèòàíèÿ äåòåé… ñ ôèçè÷åñêèìè è ïñèõè÷åñêèìè íåäîñ-
òàòêàìè. Îñòàâëÿÿ â ñòîðîíå âîïðîñ î âîçìîæíîñòè è íåîáõîäèìîñòè
èçó÷åíèÿ (íå îáÿçàòåëüíî - â óêàçàííîì âûøå àñïåêòå)  íåäîñòàòêîâ…
òâîðöîâ çàêîíîâ, ïðåäñòàâëÿåòñÿ  âïîëíå âîçìîæíûì ðàñïðîñòðàíèòü
êàòåãîðèþ äåôåêòîëîãèè íà ïðàâîâóþ æèçíü, ñôåðó ïðàâîâîãî ðåãó-
ëèðîâàíèÿ. Ïðè ýòîì ðå÷ü ìîæåò èäòè, â ìîåì ïðåäñòàâëåíèè, íå î ñî-

95

Ì
Å
Æ
Ä
Ó
Í
À
Ð
Î
Ä
Í
Û
É
 À
Ë
Ü
Ì
À
Í
À
Õ
. 
Ê
Î
Í
Ñ
Ò
È
Ò
Ó
Ö
È
Î
Í
Í
Î
Å
 Ï
Ð
À
Â
Î
Ñ
Ó
Ä
È
Å
 Â
 Í
Î
Â
Î
Ì
 Ò
Û
Ñ
ß
×
Å
Ë
Å
Ò
È
È
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áèðàòåëüíî-îáùåòåîðåòè÷åñêîé, à î êîíñòèòóöèîííî-ïðàâîâîé êàòåãî-
ðèè êîíñòèòóöèîííîé äåôåêòîëîãèè. 

Â ñàìîì îáùåì ïðèáëèæåíèè êîíñòèòóöèîííàÿ äåôåêòîëîãèÿ (îò ëàò.
defectus — íåäîñòàòîê è ãðå÷. λόγος — ó÷åíèå, íàóêà)  — ýòî íàóêà, êî-
òîðàÿ ïðåäñòàâëÿåò ñîáîé èññëåäîâàíèå çàêîíîìåðíîñòåé âîçíèêíîâå-
íèÿ ïðåîäîëåíèÿ è óñòðàíåíèÿ ïðàâîâûõ äåôåêòîâ, ïðèîáðåòàþùèõ
êîíñòèòóöèîííîå çíà÷åíèå ñ òî÷êè çðåíèÿ îêàçûâàåìîãî èìè íåãàòèâ-
íîãî âîçäåéñòâèÿ íà ðåàëèçàöèþ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíè-
íà, ôóíêöèîíèðîâàíèå èíñòèòóòîâ êîíñòèòóöèîííîãî ñòðîÿ. Î÷åâèä-
íî, ÷òî ñîîòâåòñòâóþùèå çàêîíîìåðíîñòè èìåþò íå òîëüêî ôîðìàëü-
íî-þðèäè÷åñêîå, ïðàâîâîå, íî è âïîëíå îïðåäåëåííîå ñîöèàëüíîå, ïî-
ëèòè÷åñêîå, à ïîðîé è ôèíàíñîâî-ýêîíîìè÷åñêîå ñîäåðæàíèå; áåç
ó÷åòà âñåé ñîâîêóïíîñòè ýòèõ ôàêòîðîâ ïîðîé íåâîçìîæíî óÿñíèòü
ïðèðîäó, ïðè÷èíû, ìåõàíèçìû ïðîÿâëåíèÿ äåôåêòîâ â ïðàâîâîì ðåãó-
ëèðîâàíèè. 

Ïîýòîìó êîíñòèòóöèîííàÿ äåôåêòîëîãèÿ íå ìîæåò ñâîäèòüñÿ ê îäíèì
òîëüêî ôîðìàëüíî-þðèäè÷åñêèì èëè þðèäèêî-òåõíè÷åñêèì îöåíêàì
(õîòÿ, áåçóñëîâíî, îíè èìåþò ñâîå âàæíîå çíà÷åíèå), à åå íåîáõîäèìî
ðàññìàòðèâàòü êàê êîìïëåêñíîå, ìíîãîàñïåêòíîå íàó÷íî-èññëåäîâà-
òåëüñêîå è ïðèêëàäíîå íàïðàâëåíèå, â ðàìêàõ êîòîðîãî äîëæíû àíàëè-
çèðîâàòüñÿ, â ÷àñòíîñòè:

à) äåôåêòû êîíñòèòóöèîííîãî ìèðîâîççðåíèÿ, â òîì ÷èñëå îòíîñÿùèå-
ñÿ ê êîíñòèòóöèîííûì èäåÿì, êîíöåïöèÿì, èìåÿ â âèäó, íàïðèìåð,
èäåéíóþ ýêëåêòèêó, ïðîòèâîðå÷èâîñòü, çàáëóæäåíèÿ è èíûå íåäîñ-
òàòêè, êîòîðûå â êîíå÷íîì èòîãå îòðàæàþòñÿ íà êà÷åñòâå ïðàâîâûõ
íîðì, èõ ðåàëèçàöèè;

á) êîíñòèòóöèîííûå äåôåêòû ïðàâîâîãî ðåãóëèðîâàíèÿ, êîòîðûå ìî-
ãóò èìåòü êàê ìàòåðèàëüíî-ñîäåðæàòåëüíîå âûðàæåíèå (äåôåêò-
íîñòü îïðåäåëåíèÿ êîíöåïöèè íîðìàòèâíîãî ïðàâîâîãî àêòà, åãî
ìåñòà â îáùåé ñèñòåìå çàêîíîäàòåëüñòâå, ëîãè÷åñêàÿ ïðîòèâîðå÷è-
âîñòü è ò.ï.), òàê è áûòü ñâÿçàíû ñ ïðîöåäóðíî-ïðîöåññóàëüíûìè
ïîðîêàìè, îòíîñÿùèìèñÿ ê ïðîåêòèðîâàíèþ, ïîäãîòîâêå, ïðèíÿòèþ
íîðìàòèâíîãî ïðàâîâîãî àêòà;

â)  êîíñòèòóöèîííûå äåôåêòû òîëêîâàíèÿ è ïðèìåíåíèÿ íîðìàòèâíûõ
ïðàâîâûõ àêòîâ íà ïðàêòèêå, ÷òî êàñàåòñÿ, ïðåæäå âñåãî, îòñòóïëå-
íèé îò òðåáîâàíèÿ åäèíîîáðàçèÿ ïðàâîïðèìåíèòåëüíîé ïðàêòèêè,
âêëþ÷àÿ ñóäåáíóþ, ÷òî âëå÷åò òàêèå êîíñòèòóöèîííî çíà÷èìûå ïîñ-
ëåäñòâèÿ, êàê  íàðóøåíèå ïðèíöèïà ïðàâîâîãî ðàâåíñòâà. 

Â ýòîì ïëàíå ê âàæíûì àñïåêòàì êîíñòèòóöèîííîé äåôåêòîëîãèè ñëå-
äóåò îòíåñòè êîíñòèòóöèîííûé ìîíèòîðèíã  ïðàâîïðèìåíåíèÿ â öåëÿõ
îïåðàòèâíîãî âûÿâëåíèÿ êîíñòèòóöèîííûõ äåôåêòîâ â çàêîíîäà-
òåëüñòâå è ïðàêòèêå åãî ïðèìåíåíèÿ è àäåêâàòíîãî ðåàãèðîâàíèÿ íà
òàêèå äåôåêòû, à òàêæå èññëåäîâàíèå èíñòðóìåíòîâ ïðîãíîçèðîâàíèÿ
êîíñòèòóöèîííûõ äåôåêòîâ. Òàêîå ïðîãíîçèðîâàíèå ïðåæäå âñåãî ïðåä-
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ïîëàãàåò íåîáõîäèìîñòü êîìïëåêñíîãî, â òîì ÷èñëå íàó÷íî-ýêñïåðò-
íîãî, àíàëèçà êàê ñîáñòâåííî êîíñòèòóöèîííî-ïðàâîâûõ, òàê è èíûõ -
ñîöèàëüíûõ, ïîëèòè÷åñêèõ, ýêîíîìè÷åñêèõ è ïðî÷èõ ôàêòîðîâ è îá-
ñòîÿòåëüñòâ, ñâÿçàííûõ ñ ïðèíÿòèåì íîðìàòèâíîãî ïðàâîâîãî àêòà, òàê
è ïî âîçìîæíîñòè âñåé ñîâîêóïíîñòè íåïîñðåäñòâåííûõ è îïîñðå-
äîâàííûõ ïîñëåäñòâèé — íîðìàòèâíî-ïðàâîâûõ, ïðàâîïðèìåíèòåëüíûõ,
ñîöèàëüíî-ïîëèòè÷åñêèõ — îò ââåäåíèÿ âíîâü óñòàíîâëåííîãî ïðàâî-
âîãî ðåãóëèðîâàíèÿ.

Âàæíî ïðè ýòîì ó÷èòûâàòü, ÷òî êîíñòèòóöèîííàÿ ïðèðîäà  ïðàâîâûõ
ïðîáåëîâ ñîîòíîñèòñÿ òàêæå ñ òåì, ÷òî îíè ïðåäñòàþò, ïî ñóùåñòâó,
êàê ñïåöèôè÷åñêèå îòñòóïëåíèÿ îò âåðõîâåíñòâà ïðàâà è Êîíñòèòó-
öèè. Ïîýòîìó è âîïðîñû èõ ïðåîäîëåíèÿ, óñòðàíåíèÿ: âî-ïåðâûõ, ïðè-
îáðåòàþò êîíñòèòóöèîííîå çíà÷åíèå è, âî-âòîðûõ, ìîãóò áûòü àäðåñî-
âàíû íå òîëüêî çàêîíîäàòåëþ è ïðàâîïðèìåíèòåëþ, íî è þðèñäèê-
öèîííûì îðãàíàì. 

Îñîáóþ ðîëü çäåñü èãðàåò êîíñòèòóöèîííîå ïðàâîñóäèå, ïîñêîëüêó
êîíñòèòóöèîííûé ñóä ïî ñâîåé ïðèðîäå “áîëüøå, ÷åì ïðîñòî ñóä”, îí
îáëàäàåò óíèêàëüíûì ïîòåíöèàëîì ãîñóäàðñòâåííî-âëàñòíîãî âîçäåéñò-
âèÿ íà ïðàâîâóþ ñèñòåìó è âñå åå ñîñòàâëÿþùèå, âêëþ÷àÿ äîêòðè-
íàëüíûå íà÷àëà, íîðìàòèâíûé ìàòåðèàë, ïðàâîïðèìåíèòåëüíóþ ïðàê-
òèêó.

Ñåãîäíÿ ñòàíîâèòñÿ âñå áîëåå î÷åâèäíûì,  ÷òî ïðåîäîëåíèå ïðàâîâûõ
ïðîáåëîâ — ñïåöèôè÷åñêàÿ ôîðìà ðåàëèçàöèè îñîáîé,  ïðåîáðàçîâà-
òåëüíîé ôóíêöèè êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Êîíñòèòóöèîííûé
ñóä âûñòóïàåò â ýòîì ñëó÷àå, ïî ñóùåñòâó, â êà÷åñòâå êâàçèïðàâîòâîð-
÷åñêîãî îðãàíà, ÷òî ñóùåñòâåííûì îáðàçîì ïîâûøàåò àêòóàëüíîñòü,
ïðàêòè÷åñêóþ çíà÷èìîñòü äàííîé ïðîáëåìû.

Ïîñòàíîâêà ïðîáëåìû ïðàâîâûõ ïðîáåëîâ ñ ïîçèöèè êîíñòèòóöèîííî-
ïðàâîâîé íàóêè è êîíñòèòóöèîííî-ñóäåáíîé ïðàêòèêè ÿâëÿåòñÿ ñâè-
äåòåëüñòâîì òîãî, ÷òî, èçáàâèâøèñü îò êîíñòèòóöèîííûõ èëëþçèé,
íåîáîñíîâàííûõ íàäåæä è îæèäàíèé, ñâÿçàííûõ ñ ñàìèì íàëè÷èåì
òàêîãî —  ïóñòü äàæå óíèêàëüíîãî — ïîëèòèêî-ïðàâîâîãî ÿâëåíèÿ, êàê
êîíñòèòóöèÿ è çàêîíîäàòåëüñòâî î êîíñòèòóöèîííîì ïðàâîñóäèè, ìû
äîëæíû áûòü ãîòîâû âîñïðèíèìàòü ýòè âîïðîñû âî âñåõ èõ ðåàëüíûõ,
íåèäåàëèçèðîâàííûõ êà÷åñòâàõ, îòðàæàþùèõ âïîëíå åñòåñòâåííóþ
ïðîòèâîðå÷èâîñòü  îíòîëîãè÷åñêèõ, àêñèîëîãè÷åñêèõ, à ñîîòâåòñòâåí-
íî, è íîðìàòèâíî-ïðàâîâûõ õàðàêòåðèñòèê. Âìåñòå ñ òåì ñëåäóåò
èìåòü â âèäó, ÷òî ïðèçíàíèå ïðàâîâûõ ïðîáåëîâ â êîîðäèíàòàõ êîíñ-
òèòóöèîííî-ïðàâîâîé ðåàëüíîñòè, ñîîòâåòñòâåííî ïðåäïîëàãàþùåå
íåîáõîäèìîñòü âûäåëåíèÿ òàêîãî ÿâëåíèÿ, êàê êîíñòèòóöèîííûå ïðî-
áåëû, íå äîëæíî ââîäèòü â çàáëóæäåíèå îòíîñèòåëüíî îöåíêè ïîëíîòû
èëè íåïîëíîòû ñîáñòâåííî êîíñòèòóöèè.
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98 2. Êîãäà è ïðè êàêèõ óñëîâèÿõ ïðàâîâûå ïðîáåëû ïðèîáðåòàþò     
êà÷åñòâà êîíñòèòóöèîííûõ ïðîáåëîâ? 

Êîíñòèòóöèîííûå ïðîáåëû — ýòî îòíîñèòåëüíî ñàìîñòîÿòåëüíàÿ íà-
ó÷íàÿ êàòåãîðèÿ. Îïðåäåëÿÿ îñîáåííîñòè êîíñòèòóöèîííûõ ïðîáåëîâ
â ñîîòíîøåíèè ñ îáùåòåîðåòè÷åñêîé êàòåãîðèåé ïðàâîâûõ ïðîáåëîâ2,
âàæíî ó÷èòûâàòü, ÷òî: 

âî-ïåðâûõ, êîíñòèòóöèîííûå ïðîáåëû íè â êîåé ìåðå íåëüçÿ îòîæ-
äåñòâëÿòü ñ ïîíÿòèåì “ïðîáåë êîíñòèòóöèè” — äàæå â òîì ñëó÷àå,
åñëè ìû íå áóäåì ñ÷èòàòü êîíñòèòóöèþ áåñïðîáåëüíîé, õîòÿ, íàäî ïîä-
÷åðêíóòü, ïîäîáíûé âçãëÿä íà êîíñòèòóöèþ íîñèò âî ìíîãîì ôîðìàëü-
íûé õàðàêòåð, íå ó÷èòûâàåò îñîáåííîñòåé ïðèðîäû ýòîãî àêòà êàê
íîðìàòèâíî-öåííîñòíîãî ÿäðà ïðàâîâîé ñèñòåìû (â ñêîáêàõ îòìå÷ó, ÷òî
âîçìîæíûé ïðîáåë òåêñòà, áóêâû êîíñòèòóöèè  “ñàìîïðåîäîëåâàåòñÿ”
äóõîì êîíñòèòóöèè); 

âî-âòîðûõ, êîíñòèòóöèîííûå ïðîáåëû ïî ñâîèì ñîäåðæàòåëüíî-îáúåì-
íûì õàðàêòåðèñòèêàì ìîãóò âêëþ÷àòü â ñåáÿ äåôåêòû íå òîëüêî
êîíñòèòóöèîííî-ïðàâîâîé, íî âñåé ñèñòåìû ïðàâîâîãî ðåãóëèðîâàíèÿ.
Çà÷àñòóþ îíè íîñÿò êîìïëåêñíûé, ìåæîòðàñëåâîé è ìíîãîóðîâíåâûé
õàðàêòåð, ýòî ìîãóò áûòü ïðîáåëû, îòíîñÿùèåñÿ ïðàêòè÷åñêè ê ëþáîé
îòðàñëè äåéñòâóþùåãî çàêîíîäàòåëüñòâà. 

Êîíñòèòóöèîííàÿ ïðèðîäà ïðîáåëîâ ìîæåò èìåòü ìåñòî â óãîëîâíîì,
ãðàæäàíñêîì ïðàâå, à òàêæå â ëþáîé äðóãîé îòðàñëè ïðàâà. Ýòî è ïî-
íÿòíî, åñëè èìåòü â âèäó, ÷òî è â ìàòåðèàëüíûõ, è â ïðîöåññóàëüíûõ
èíñòèòóòàõ îòðàñëåâîãî çàêîíîäàòåëüñòâà ìîãóò ïðîÿâëÿòüñÿ (â òîì
÷èñëå â ïðîáåëüíî-êîíôëèêòíîé ôîðìå) èíòåðåñû ñóáúåêòîâ ïðàâà,
íàïðÿìóþ çàòðàãèâàþùèå êîíñòèòóöèîííûå öåííîñòè ðàâåíñòâà, ñïðà-
âåäëèâîñòè, ïðèíöèïû þðèäè÷åñêîé áåçîïàñíîñòè, ñîðàçìåðíîñòè
îãðàíè÷åíèé ïðàâ è ñâîáîä, ñáàëàíñèðîâàííîñòè ÷àñòíûõ è ïóáëè÷íûõ
èíòåðåñîâ è ò.ï.

Â ñâÿçè ñ ýòèì êîíñòèòóöèîííîå çíà÷åíèå ïðàâîâîé ïðîáåë ïðèîá-
ðåòàåò: 

à)  ëèøü ïðè îïðåäåëåííûõ îáñòîÿòåëüñòâàõ, ñâÿçàííûõ ñ õàðàêòåðîì
è óðîâíåì íàðóøåíèÿ ñèñòåìíîñòè, ñîãëàñîâàííîñòè ïðàâîâûõ íîðì,
êîíêðåòíûìè çàòðóäíåíèÿìè â ïðàâîïðèìåíåíèè â ñîîòíîøåíèè ñ
ðåàãèðîâàíèåì íà íèõ â ðàìêàõ èíñòàíöèîííîé îðãàíèçàöèè ïóá-
ëè÷íîé âëàñòè, âêëþ÷àÿ çàäåéñòâîâàíèå ïîòåíöèàëà âîçìîæíîñòåé
ñóáúåêòîâ, óïîëíîìî÷åííûõ îáåñïå÷èâàòü åäèíîîáðàçèå ïðàâîïðè-
ìåíèòåëüíîé, ñóäåáíîé ïðàêòèêè; 

á) åñëè ñ íèì ñâÿçûâàþòñÿ íåêèå êîíñòèòóöèîííî çíà÷èìûå ïîñ-
ëåäñòâèÿ, ñîïðÿæåííûå ñ íàðóøåíèåì êîíñòèòóöèîííûõ ïðàâ è
ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, äèñôóíêöèîíàëüíîñòüþ â ðàáîòå
èíñòèòóòîâ ïóáëè÷íîé âëàñòè. 
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2 Ñì. ïîäðîáíåå: Áîíäàðü Í.Ñ. Ñóäåáíûé êîíñòèòóöèîíàëèçì: äîêòðèíà è ïðàêòèêà. Ì., Íîðìà,
2015. Ñ. 307-309.
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Êîíñòèòóöèîííûå (à íå âñå ïðàâîâûå!) ïðîáåëû — è åñòü ïðåäìåò
êîíñòèòóöèîííîãî ïðàâîñóäèÿ. Õîòÿ Êîíñòèòóöèîííûé Ñóä, â ÷àñò-
íîñòè Ðîññèè, íå íàäåëåí ñïåöèàëüíûì ïîëíîìî÷èåì îöåíèâàòü êîíñ-
òèòóöèîííîñòü çàêîíîäàòåëüíûõ ïðîáåëîâ, îí èñõîäèò èç ïîíèìàíèÿ
òîãî îáñòîÿòåëüñòâà, ÷òî ïðîáåëüíîñòü çàêîíà ìîæåò ÿâëÿòüñÿ îñíîâà-
íèåì ïðîâåðêè åãî êîíñòèòóöèîííîñòè, êîãäà ïðîáåë âåäåò ê ïðàâî-
ïðèìåíåíèþ, óãðîæàþùåìó ñîáëþäåíèþ êîíêðåòíûõ êîíñòèòóöèîí-
íûõ ïðàâ.

Â ýòîì ïëàíå èññëåäîâàíèå êîíñòèòóöèîííûõ ïðîáåëîâ êàê ðàçíîâèä-
íîñòè ïðàâîâûõ äåôåêòîâ, óÿñíåíèå èõ ñóùåñòâà è ñïîñîáîâ ïðåî-
äîëåíèÿ íå ìîæåò îãðàíè÷èâàòüñÿ ôîðìàëüíî-þðèäè÷åñêèì àíàëèçîì
ñîîòâåòñòâóþùèõ ïðàâîâûõ àêòîâ, òðåáóåò êîìïëåêñíîé ñóùíîñòíîé
îöåíêè èõ ïðèðîäû ñ ïîçèöèè ñîâðåìåííîãî êîíñòèòóöèîíàëèçìà.

Êîíñòèòóöèîííûé õàðàêòåð ïðàâîâûõ ïðîáåëîâ ñâÿçàí òàêæå ñî ñëå-
äóþùèìè êîíêðåòíûìè ìîìåíòàìè, òðåáóþùèìè ñâîåãî óÿñíåíèÿ è
îöåíêè â ðàìêàõ êîíñòèòóöèîííîãî ïðàâîñóäèÿ.

Âî-ïåðâûõ, ñ ïðèðîäîé ñàìèõ îáùåñòâåííûõ îòíîøåíèé, ÿâëÿþùèõñÿ
ïðåäìåòîì ñîîòâåòñòâóþùåãî îòðàñëåâîãî ðåãóëèðîâàíèÿ, èìåÿ â
âèäó, ÷òî òàêèå îòíîøåíèÿ â ñâîåé îñíîâå äîëæíû áûòü îïîñðåäîâàíû
êîíñòèòóöèîííûìè ïðèíöèïàìè, íîðìàìè. Ñîãëàñíî Ôåäåðàëüíîìó
êîíñòèòóöèîííîìó çàêîíó “Î Êîíñòèòóöèîííîì Ñóäå ÐÔ” (ñò. 68)
Êîíñòèòóöèîííûé Ñóä ïðåêðàùàåò ïðîèçâîäñòâî ïî äåëó, åñëè âîïðîñ,
ðàçðåøàåìûé çàêîíîì, èíûì íîðìàòèâíûì àêòîì, êîíñòèòóöèîííîñòü
êîòîðûõ ïðåäëàãàåòñÿ ïðîâåðèòü, íå ïîëó÷èë ðàçðåøåíèÿ â Êîíñòè-
òóöèè èëè ïî ñâîåìó õàðàêòåðó è çíà÷åíèþ íå îòíîñèòñÿ ê ÷èñëó
êîíñòèòóöèîííûõ. Ýòî â ðàâíîé ìåðå îòíîñèòñÿ è ê îöåíêå ñèòóàöèé,
ñâÿçàííûõ ñ îñïàðèâàíèåì íîðìàòèâíûõ ïðàâîâûõ àêòîâ âñëåäñòâèå
îòñóòñòâèÿ â íèõ íåîáõîäèìîé ïîëíîòû ïðàâîâîãî ðåãóëèðîâàíèÿ. Â
÷àñòíîñòè, ýòî ìîæåò êàñàòüñÿ ïðàâîâîãî ðåãóëèðîâàíèÿ àäìèíèñò-
ðàòèâíûõ ïðîöåäóð. Òàê, â Îïðåäåëåíèè îò 20 ìàðòà 2007 ã. № 221-Î-Î3
Êîíñòèòóöèîííûé Ñóä ïðèøåë ê âûâîäó, ÷òî âîïðîñ îá óñëîâèÿõ
ïðàâîìî÷íîñòè çàñåäàíèÿ ñïåöèàëèçèðîâàííîãî ñîâåòà ïî çàùèòå äèñ-
ñåðòàöèé è ïðèíÿòèÿ èì ïîëîæèòåëüíîãî ðåøåíèÿ î ïðèñóæäåíèè
ó÷åíîé ñòåïåíè, íå ïîëó÷èë ðàçðåøåíèÿ â Êîíñòèòóöèè, ïî ñâîåìó
õàðàêòåðó è çíà÷åíèþ íå îòíîñèòñÿ ê ÷èñëó êîíñòèòóöèîííûõ è, òà-
êèì îáðàçîì, íå ìîæåò áûòü ïðåäìåòîì ðàññìîòðåíèÿ Êîíñòèòóöè-
îííîãî Ñóäà.

Âî-âòîðûõ, êîíñòèòóöèîííûé õàðàêòåð ïðîáåëîâ îáóñëîâëåí îñîáåí-
íîñòÿìè ñàìèõ ïî ñåáå ïðîáåëîâ. Âåäü ïðàâîâîé ïðîáåë ñòàíîâèòñÿ
êîíñòèòóöèîííûì íå ïðîñòî â ñèëó ñâîåãî ôîðìàëüíî-þðèäè÷åñêîãî
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4 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 17 èþíÿ 2014 ã. № 18-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
÷àñòè ÷åòâåðòîé ñòàòüè 222 Óãîëîâíîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè è ñòàòåé 1, 3, 6, 8, 13 è
20 Ôåäåðàëüíîãî çàêîíà «Îá îðóæèè» â ñâÿçè ñ æàëîáîé ãðàæäàíêè Í.Â. Óðþïèíîé // ÑÇ ÐÔ.
2014. № 26 (×. II). Ñò. 3633.



100 “ïðîèñõîæäåíèÿ” (èìåÿ â âèäó, ÷òî ïðîáåëüíîñòüþ îáëàäàåò íîðìàòèâ-
íî-ïðàâîâîé àêò, ÿâëÿþùèéñÿ èñòî÷íèêîì êîíñòèòóöèîííîãî ïðàâà,
õîòÿ ýòî òîæå ìîæåò èìåòü ìåñòî), íî äëÿ êîíñòàòàöèè íàëè÷èÿ êîíñ-
òèòóöèîííîãî ïðîáåëà âàæíî óÿñíåíèå åãî ñîöèàëüíûõ è þðèäè÷åñ-
êèõ ïîñëåäñòâèé — êàê  äëÿ ñîñòîÿíèÿ óðåãóëèðîâàííîñòè îáùåñòâåí-
íûõ îòíîøåíèé, òàê è îöåíêè ñòåïåíè (óðîâíÿ) íåãàòèâíûõ ïîñëåäñò-
âèé, ïðè÷èíÿåìûõ òàêèì ïðîáåëîì. 

Åñëè, íàïðèìåð, â îòðàñëåâîì íîðìàòèâíîì ïðàâîâîì àêòå îòñóòñòâóåò
íàäëåæàùàÿ ðåãëàìåíòàöèÿ (ãàðàíòèÿ) êîíñòèòóöèîííîãî òðåáîâàíèÿ
ðàâåíñòâà è åñëè ýòà ñèòóàöèÿ áóäåò êâàëèôèöèðîâàíà êàê ïðàâîâîé
ïðîáåë, íåçàâèñèìî îò åãî îòðàñëåâîé ïðèíàäëåæíîñòè (íàëîãîâîãî,
ãðàæäàíñêîãî, óãîëîâíîãî çàêîíîäàòåëüñòâà è ò.ï.), îí ïðèîáðåòàåò
êîíñòèòóöèîííûé õàðàêòåð â ñèëó òîãî, ÷òî ñ åãî íàëè÷èåì ìîæåò
áûòü ñâÿçàíî ïðåòåðïåâàíèå êîíñòèòóöèîííî çíà÷èìûõ ïîñëåäñòâèé,
íàðóøåíèå êîíñòèòóöèîííûõ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.
Òàê, íàïðèìåð, â Ïîñòàíîâëåíèè Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 17
èþíÿ 2014 ã. № 18-Ï4 áûëî ïðèçíàíî íåêîíñòèòóöèîííûì ïîëîæåíèå
÷. 4 ñò. 222 ÓÊ Ðîññèéñêîé Ôåäåðàöèè, ïðåäóñìàòðèâàþùåå óãîëîâíóþ
îòâåòñòâåííîñòü çà íåçàêîííûé ñáûò õîëîäíîãî îðóæèÿ, â òîé ìåðå, â
êàêîé — â ñèñòåìå ñîõðàíÿþùåãî íåîïðåäåëåííîñòü ïðàâîâîãî ðåãó-
ëèðîâàíèÿ îáîðîòà õîëîäíîãî îðóæèÿ, èìåþùåãî êóëüòóðíóþ öåí-
íîñòü, ïðèâîäÿùóþ ê åãî ïðîèçâîëüíîìó èñòîëêîâàíèþ è ïðèìå-
íåíèþ, — äàííîå çàêîíîïîëîæåíèå íå ïðåäïîëàãàåò âîçìîæíîñòü
ó÷åòà ñïåöèôèêè èñïîëüçîâàíèÿ òàêîãî îðóæèÿ è íå ïîçâîëÿåò ëèöó,
æåëàþùåìó ðåàëèçîâàòü åãî êàê ïðåäìåò, èìåþùèé êóëüòóðíóþ öåí-
íîñòü, îñîçíàâàòü îáùåñòâåííî îïàñíûé è ïðîòèâîïðàâíûé õàðàêòåð
ñâîèõ äåéñòâèé, à òàêæå ïðåäâèäåòü èõ óãîëîâíî-ïðàâîâûå ïîñëåäñò-
âèÿ. Â Ïîñòàíîâëåíèè îò 21 îêòÿáðÿ 2014 ã. № 25-Ï Êîíñòèòóöèîííûé
Ñóä ïðèçíàë ïðîòèâîðå÷àùèìè Êîíñòèòóöèè îòäåëüíûå ïîëîæåíèÿ
ÓÏÊ Ðîññèéñêîé Ôåäåðàöèè â òîé ìåðå, â êàêîé ýòèìè ïîëîæåíèÿìè
â ñèñòåìå äåéñòâóþùåãî ïðàâîâîãî ðåãóëèðîâàíèÿ íå ïðåäóñìàòðè-
âàåòñÿ íàäëåæàùèé ïðàâîâîé ìåõàíèçì, ïðèìåíåíèå êîòîðîãî ïîç-
âîëÿëî áû ýôôåêòèâíî çàùèùàòü â ñóäåáíîì ïîðÿäêå ïðàâà è çàêîí-
íûå èíòåðåñû ëèö, íå ÿâëÿþùèõñÿ ïîäîçðåâàåìûìè, îáâèíÿåìûìè
èëè ãðàæäàíñêèìè îòâåò÷èêàìè ïî óãîëîâíîìó äåëó, ïðàâî ñîáñòâåí-
íîñòè êîòîðûõ îãðàíè÷åíî ÷ðåçìåðíî äëèòåëüíûì íàëîæåíèåì àðåñòà
íà ïðèíàäëåæàùåå èì èìóùåñòâî, ïðåäïîëîæèòåëüíî ïîëó÷åííîå â
ðåçóëüòàòå ïðåñòóïíûõ äåéñòâèé ïîäîçðåâàåìîãî, îáâèíÿåìîãî5. Çàêî-
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4 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 17 èþíÿ 2014 ã. № 18-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
÷àñòè ÷åòâåðòîé ñòàòüè 222 Óãîëîâíîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè è ñòàòåé 1, 3, 6, 8, 13 è
20 Ôåäåðàëüíîãî çàêîíà «Îá îðóæèè» â ñâÿçè ñ æàëîáîé ãðàæäàíêè Í.Â. Óðþïèíîé // ÑÇ ÐÔ.
2014. № 26 (×. II). Ñò. 3633.

5 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 21 îêòÿáðÿ 2014  ã. № 25-Ï ïî äåëó î ïðîâåðêå
êîíñòèòóöèîííîñòè ïîëîæåíèé ÷àñòåé òðåòüåé è äåâÿòîé ñòàòüè 115 Óãîëîâíî-ïðîöåññóàëüíîãî
êîäåêñà Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ æàëîáàìè îáùåñòâà ñ îãðàíè÷åííîé
îòâåòñòâåííîñòüþ «Àâðîðà ìàëîýòàæíîå ñòðîèòåëüñòâî» è ãðàæäàí Â.À. Øåâ÷åíêî è Ì.Ï.
Ýéäëåíà // ÑÇ ÐÔ. 2014. № 44. Ñò. 6128.
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íîäàòåëþ áûëî ïîðó÷åíî âíåñòè â äåéñòâóþùåå ïðàâîâîå ðåãóëèðîâà-
íèå èçìåíåíèÿ, íàïðàâëåííûå íà îãðàíè÷åíèå ñðîêà (ïðîäîëæèòåëü-
íîñòè) ïðèìåíåíèÿ íàëîæåíèÿ àðåñòà íà èìóùåñòâî, ðàçóìíîñòü è
íåîáõîäèìîñòü êîòîðîãî äîëæíû îïðåäåëÿòüñÿ ñóäîì â ïðîöåäóðàõ,
îáåñïå÷èâàþùèõ ïðåäîñòàâëåíèå ñîáñòâåííèêàì àðåñòîâàííîãî èìó-
ùåñòâà ïðîöåññóàëüíûõ ïðàâ, íåîáõîäèìûõ äëÿ çàùèòû èõ ïðàâà
ñîáñòâåííîñòè îò íåîáîñíîâàííîãî èëè ÷ðåçìåðíî äëèòåëüíîãî îãðà-
íè÷åíèÿ.

Â-òðåòüèõ, êîíñòèòóöèîííûé õàðàêòåð ïðàâîâûõ ïðîáåëîâ îïðåäåëÿåò
îñîáåííîñòè ìåòîäîëîãèè, ïîäëåæàùåé ïðèìåíåíèþ êàê ïðè èõ èñ-
ñëåäîâàíèè, òàê è ïðè ïðàêòè÷åñêîì âûÿâëåíèè, ïðåîäîëåíèè, âîñ-
ïîëíåíèè ïðîáåëîâ. Îñíîâíîå ìåòîäîëîãè÷åñêîå çíà÷åíèå â ðåøåíèè
ýòèõ âîïðîñîâ èìååò õàðàêòåð (òèï) êîíñòèòóöèîííîãî ïðàâîïîíè-
ìàíèÿ, èíûìè ñëîâàìè, âûòåêàþùèå èç ñàìîé êîíñòèòóöèè õàðàê-
òåðèñòèêè ïîíèìàíèÿ ñóùåñòâà ïðàâà, êîòîðîå è ÿâëÿåòñÿ êðèòåðèåì,
ïðèìåíÿåìûì ïðè îöåíêå ïðîáåëîâ â çàêîíîäàòåëüñòâå. Ðå÷ü èäåò î
ñâîéñòâåííîì Êîíñòèòóöèè Ðîññèè ôèëîñîôñêî-ìèðîâîççðåí÷åñêîì
ïëþðàëèçìå, ïðåäïîëàãàþùåì ñî÷åòàíèå þðèäèêî-ïîçèòèâèñòñêèõ è
åñòåñòâåííî-ïðàâîâûõ íà÷àë. Îòñþäà è ìåòîäîëîãè÷åñêàÿ ïîçèöèÿ â
àíàëèçå ïðàâîâûõ ïðîáåëîâ, îðèåíòèðîâàííàÿ ðàçëè÷åíèåì ïðàâà è
çàêîíà è íåîáõîäèìîñòüþ ôîðìèðîâàíèÿ â êîíå÷íîì èòîãå êàê ìîæíî
áîëåå ïîëíîãî âûðàæåíèÿ ïðàâà èìåííî â çàêîíå (â øèðîêîì ñìûñëå
ýòîãî ñëîâà), ïîñêîëüêó çàêîí ïðèçâàí îáåñïå÷èòü ôîðìàëüíóþ îïðå-
äåëåííîñòü ïðàâà, íåîáõîäèìóþ ïîëíîòó åãî íîðìàòèâíîãî âûðàæå-
íèÿ, åãî åäèíîîáðàçíîå ïîíèìàíèå è ïðèìåíåíèå. 

Ñîîòâåòñòâåííî, Êîíñòèòóöèîííûé Ñóä ÐÔ ïðèçíàåò ñóùåñòâîâàíèå
òàê íàçûâàåìûõ íåôîðìàëüíûõ èñòî÷íèêîâ ïðàâà è, â ÷àñòíîñòè,
àêòèâíî îïåðèðóåò ïðè îñóùåñòâëåíèè êîíñòèòóöèîííîãî êîíòðîëÿ
îáùèìè ïðèíöèïàìè ïðàâà è ïðàâîâûìè ïðèíöèïàìè, à òàêæå êîíñ-
òèòóöèîííûìè öåííîñòÿìè, âûòåêàþùèìè â òîì ÷èñëå èç äóõà Êîíñ-
òèòóöèè. Êîíñòèòóöèîííûé Ñóä ÐÔ íå ðàç óêàçûâàë íà òî, ÷òî â ñîîò-
âåòñòâèè ñ ýòèìè êîíñòèòóöèîííûìè öåííîñòÿìè è ïðèíöèïàìè ïðà-
âà äîëæíû íàõîäèòüñÿ (ðåãóëèðîâàòüñÿ, ïðèìåíÿòüñÿ, èñòîëêîâûâàòü-
ñÿ), â ÷àñòíîñòè, êàê ïðàâà è ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà, òàê è
çàêîíîäàòåëüíûå ìåõàíèçìû, äåéñòâóþùèå â ñôåðå ïóáëè÷íîé âëàñòè. 

Òàê, îïèðàÿñü íà êîíñòèòóöèîííûå öåííîñòè ïðàâîñóäèÿ è ñâîáîäíûõ
âûáîðîâ, êîòîðûå äîëæíû äåéñòâîâàòü ñîãëàñîâàííî, Êîíñòèòóöèîí-
íûé Ñóä ÐÔ â Ïîñòàíîâëåíèè îò 26 èþíÿ 2014 ã. № 19-Ï6 ïðèøåë ê
âûâîäó, ÷òî îòñóòñòâèå â äåéñòâóþùåì çàêîíîäàòåëüñòâå ñïåöèàëüíûõ
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6 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 26 èþíÿ 2014 ã. № 19-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ïîëîæåíèé ÷àñòè 18 ñòàòüè 35 Ôåäåðàëüíîãî çàêîíà «Îá îáùèõ ïðèíöèïàõ îðãàíèçàöèè
ìåñòíîãî ñàìîóïðàâëåíèÿ â Ðîññèéñêîé Ôåäåðàöèè», ïóíêòà 4 ñòàòüè 10 è ïóíêòà 2 ñòàòüè 77
Ôåäåðàëüíîãî çàêîíà «Îá îñíîâíûõ ãàðàíòèÿõ èçáèðàòåëüíûõ ïðàâ è ïðàâà íà ó÷àñòèå â
ðåôåðåíäóìå ãðàæäàí Ðîññèéñêîé Ôåäåðàöèè» è ïóíêòà 3 ñòàòüè 7 Çàêîíà Èâàíîâñêîé
îáëàñòè «Î ìóíèöèïàëüíûõ âûáîðàõ» â ñâÿçè ñ æàëîáîé ãðàæäàí À.Â. Åðèíà è Ï.Â. Ëåáåäåâà
// ÑÇ ÐÔ. 2014. № 27. Ñò. 3849.



íîðì, íåïîñðåäñòâåííî ðåãóëèðóþùèõ ïîðÿäîê ñàìîðîñïóñêà ïðåä-
ñòàâèòåëüíîãî îðãàíà ìóíèöèïàëüíîãî îáðàçîâàíèÿ, âêëþ÷àÿ îáæàëî-
âàíèå â ñóäåáíîì ïîðÿäêå òàêîãî ðîäà ðåøåíèé è èõ ïðàâîâûå ïîñ-
ëåäñòâèÿ â ñâÿçè ñ íåîáõîäèìîñòüþ áåçîòëàãàòåëüíîãî ïðîâåäåíèÿ äî-
ñðî÷íûõ âûáîðîâ, íå ìîæåò ñòàâèòü ïîä ñîìíåíèå íåîáõîäèìîñòü
ãàðàíòèðîâàíèÿ ñóäåáíîé çàùèòû ïðàâ äåïóòàòîâ ïðåäñòàâèòåëüíîãî
îðãàíà, ïðèíÿâøåãî ðåøåíèå î ñàìîðîñïóñêå, è âìåñòå ñ òåì ñîîò-
âåòñòâóþùèå ñóäåáíûå ïðîöåäóðû, êàñàþùèåñÿ ïðîâåðêè çàêîííîñòè
ðåøåíèÿ î ñàìîðîñïóñêå, äîëæíû áûòü â ëþáîì ñëó÷àå çàâåðøåíû äî
íàñòóïëåíèÿ íàçíà÷åííîé ñ ó÷åòîì óñòàíîâëåííûõ çàêîíîì êðàò÷àé-
øèõ ñðîêîâ äàòû ïðîâåäåíèÿ äîñðî÷íûõ âûáîðîâ â äàííûé ïðåäñòà-
âèòåëüíûé îðãàí íîâîãî ñîçûâà. Òåì ñàìûì Êîíñòèòóöèîííûé Ñóä íà
îñíîâå íàçâàííûõ êîíñòèòóöèîííûõ öåííîñòåé ïðåîäîëåë âûçâàííóþ
íåïîëíîòîé ïðàâîâîãî ðåãóëèðîâàíèÿ ñèòóàöèþ, ïðè êîòîðîé ñóäåá-
íîå ðåøåíèå î ïðèçíàíèè íåçàêîííûì ðåøåíèÿ ïðåäñòàâèòåëüíîãî
îðãàíà î ñàìîðîñïóñêå âñòóïàåò â ñèëó ïîñëå èçáðàíèÿ ïðåäñòàâè-
òåëüíîãî îðãàíà íîâîãî ñîçûâà, ÷òî äåëàåò íåîïðåäåëåííûìè êàê
âîçìîæíîñòè ðåàëüíîãî âîññòàíîâëåíèÿ íàðóøåííûõ ïðàâ äåïóòàòîâ
ïðåæíåãî ñîçûâà, òàê è ïðàâîâîé ñòàòóñ âíîâü èçáðàííîãî ïðåäñòà-
âèòåëüíîãî îðãàíà. 

Äðóãèì ïðèìåðîì ìîæåò ñëóæèòü Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî
Ñóäà ÐÔ îò 31 ìàðòà 2015 ã. № 6-Ï7. Îöåíèâàÿ çàêîíîäàòåëüíîå ðåãó-
ëèðîâàíèå, íà îñíîâàíèè êîòîðîãî ðåøàëñÿ âîïðîñ î âîçìîæíîñòè
ñóäåáíîé ïðîâåðêè àêòîâ Ôåäåðàëüíîé íàëîãîâîé ñëóæáû, ñîäåðæà-
ùèõ ðàçúÿñíåíèÿ ïî âîïðîñàì, ñâÿçàííûì ñ ïðèìåíåíèåì íàëîãîâûìè
îðãàíàìè íîðì íàëîãîâîãî çàêîíîäàòåëüñòâà, Êîíñòèòóöèîííûé Ñóä
ïðèøåë ê âûâîäó, ÷òî íè îñíîâàíèÿ è óñëîâèÿ, íè ïðîöåññóàëüíûé
ïîðÿäîê îñïàðèâàíèÿ çàèíòåðåñîâàííûìè ëèöàìè òàêîãî ðîäà àêòîâ,
ôàêòè÷åñêè îáëàäàþùèõ íîðìàòèâíûìè ñâîéñòâàìè, ÷åòêî â çàêîíî-
äàòåëüñòâå íå óñòàíîâëåíû, ÷òî ïðåïÿòñòâóåò ýôôåêòèâíîìó ñóäåáíî-
ìó îñïàðèâàíèþ òàêèõ àêòîâ è óõóäøàåò ïîëîæåíèå ïîäïàäàþùèõ äå-
ôàêòî ïîä èõ äåéñòâèå ëèö â ñâÿçè ñ íåíàäëåæàùåé íîðìîòâîð÷åñêîé
äåÿòåëüíîñòüþ ãîñóäàðñòâà. Ïîñêîëüêó òàêîå ñíèæåíèå óðîâíÿ ãàðàí-
òèé ñóäåáíîé çàùèòû ïðàâ ýòèõ ëèö ïî ñðàâíåíèþ ñ ëèöàìè, îñïàðè-
âàþùèìè àêòû, èìåþùèå îôèöèàëüíûé, ôîðìàëèçîâàííûé íîðìàòèâ-
íûé ñòàòóñ, íåëüçÿ ïðèçíàòü ñïðàâåäëèâûì è ñîðàçìåðíûì, Êîíñòè-
òóöèîííûé Ñóä êîíñòàòèðîâàë, ÷òî âûÿâëåííûé èì ïðîáåë â ïðàâîâîì
ðåãóëèðîâàíèè ïðèîáðåòàåò êîíñòèòóöèîííîå çíà÷åíèå. È ýòî îáÿçû-
âàåò Êîíñòèòóöèîííûé Ñóä ïðèíèìàòü ðåøåíèå èñõîäÿ èç òîãî, ÷òî
îòñóòñòâèå íåîáõîäèìîãî çàêîíîäàòåëüíîãî ìåõàíèçìà íå ìîæåò ïðè-
îñòàíàâëèâàòü ðåàëèçàöèþ âûòåêàþùèõ èç Êîíñòèòóöèè ïðàâ è çàêîí-
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7 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 31 ìàðòà 2015 ã. № 6-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ïóíêòà 1 ÷àñòè 4 ñòàòüè 2 Ôåäåðàëüíîãî êîíñòèòóöèîííîãî çàêîíà «Î Âåðõîâíîì Ñóäå
Ðîññèéñêîé Ôåäåðàöèè» è àáçàöà òðåòüåãî ïîäïóíêòà 1 ïóíêòà 1 ñòàòüè 342 Íàëîãîâîãî
êîäåêñà Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ æàëîáîé îòêðûòîãî àêöèîíåðíîãî îáùåñòâà
«Ãàçïðîì íåôòü» // ÑÇ ÐÔ. 2015. № 15. Ñò. 2301.



íûõ èíòåðåñîâ ãðàæäàí. Â ñîîòâåòñòâèè ñ ýòèì Êîíñòèòóöèîííûé Ñóä,
èñõîäÿ èç êîíñòèòóöèîííûõ öåííîñòåé ïðèîðèòåòà ïðàâ ÷åëîâåêà è èõ
óíèâåðñàëüíîãî ãàðàíòèðîâàíèÿ ïîñðåäñòâîì ïðàâîñóäèÿ, ïðèçíàë ïðî-
òèâîðå÷àùèì Êîíñòèòóöèè çàêîíîïîëîæåíèå, íå äîïóñêàþùåå ðàçðå-
øåíèå ñóäîì àäìèíèñòðàòèâíûõ äåë îá îñïàðèâàíèè òàêèõ àêòîâ Ôå-
äåðàëüíîé íàëîãîâîé ñëóæáû, êîòîðûå íå ñîîòâåòñòâóþò ïðåäúÿâëÿå-
ìûì ê íîðìàòèâíûì ïðàâîâûì àêòàì ôåäåðàëüíûõ îðãàíîâ èñïîëíè-
òåëüíîé âëàñòè ôîðìàëüíûì òðåáîâàíèÿì ïî ôîðìå, ñóáúåêòó è ïî-
ðÿäêó ïðèíÿòèÿ, ðåãèñòðàöèè è îïóáëèêîâàíèÿ, íî ïðè ýòîì ñîäåðæàò
îáÿçàòåëüíîå äëÿ âñåõ íàëîãîâûõ îðãàíîâ ðàçúÿñíåíèå (íîðìàòèâíîå
òîëêîâàíèå) íàëîãîâûõ çàêîíîïîëîæåíèé, êîòîðîå ìîæåò ïðîòèâîðå-
÷èòü èõ äåéñòâèòåëüíîìó ñìûñëó è òåì ñàìûì íàðóøàòü ïðàâà íàëîãî-
ïëàòåëüùèêîâ. Ôåäåðàëüíîìó çàêîíîäàòåëþ áûëî ïîðó÷åíî âîñïîëíèòü
ýòîò ïðîáåë, à âïðåäü äî âíåñåíèÿ â äåéñòâóþùåå ïðàâîâîå ðåãóëè-
ðîâàíèå íàäëåæàùèõ èçìåíåíèé, Êîíñòèòóöèîííûé Ñóä ïîñòàíîâèë
ðàññìîòðåíèå äåë îá îñïàðèâàíèè òàêèõ àêòîâ Ôåäåðàëüíîé íàëîãîâîé
ñëóæáû îñóùåñòâëÿòü â ïîðÿäêå, ïðåäóñìîòðåííîì ïðîöåññóàëüíûì
çàêîíîäàòåëüñòâîì äëÿ îñïàðèâàíèÿ íîðìàòèâíûõ ïðàâîâûõ àêòîâ.

Â ýòîì ïîñëåäíåì ïðèìåðå îò÷åòëèâûì îáðàçîì ïðîÿâëÿåòñÿ è âåñüìà
âàæíàÿ äëÿ îöåíêè ïðàâîâûõ ïðîáåëîâ ñ ïîçèöèé êîíñòèòóöèîííîé
äåôåêòîëîãèè ìåòîäîëîãè÷åñêîãî ïëàíà èäåÿ î òîì, ÷òî â îñíîâå âû-
ÿâëåíèÿ, ïðåîäîëåíèÿ, óñòðàíåíèÿ êîíñòèòóöèîííûõ ïðîáåëîâ ëåæèò
â êîíå÷íîì èòîãå ïðÿìîå äåéñòâèå Êîíñòèòóöèè â ðåæèìå åå âåðõî-
âåíñòâà, è èìåííî â ýòîì ñîñòîèò èñõîäíîå ëîãè÷åñêîå îñíîâàíèå äëÿ
ñíÿòèÿ êîíñòèòóöèîííî-äåôåêòíîé ïðîáåëüíîñòè â çàêîíîäàòåëüñòâå
ïîñðåäñòâîì êîíñòèòóöèîííîé þñòèöèè. Âåñüìà ïîêàçàòåëüíûì â ýòîì
ïëàíå ÿâëÿåòñÿ, â ÷àñòíîñòè, Îïðåäåëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ
îò 18 ñåíòÿáðÿ 2014 ã. № 1828-Î8, âûíåñåííîå â ñâÿçè ñ æàëîáîé îñóæ-
äåííîé, ÷üå çàÿâëåíèå â ñóä, â êîòîðîì îñïàðèâàëñÿ îòêàç ïðèìåíåíèÿ
ê íåé àêòà îá àìíèñòèè, áûëî âîçâðàùåíî áåç ðàññìîòðåíèÿ ñ óêà-
çàíèåì íà òî, ÷òî òàêîé îòêàç íå ïîäëåæèò îáæàëîâàíèþ â ñóäåáíîì
ïîðÿäêå. Ïðîàíàëèçèðîâàâ äåéñòâóþùåå ïðàâîâîå ðåãóëèðîâàíèå,
Êîíñòèòóöèîííûé Ñóä óñòàíîâèë, ÷òî äåéñòâèòåëüíî êàêîé-ëèáî ñïå-
öèàëüíûé ìåõàíèçì ñóäåáíîãî îáæàëîâàíèÿ ðåøåíèé óïîëíîìî÷åí-
íûõ îðãàíîâ, çà èñêëþ÷åíèåì îðãàíîâ ïðåäâàðèòåëüíîãî ðàññëåäîâà-
íèÿ è ñóäà, ïî âîïðîñàì îá îñâîáîæäåíèè îò óãîëîâíîé îòâåò-
ñòâåííîñòè è îò íàêàçàíèÿ â ñâÿçè ñ àìíèñòèåé íå ïðåäóñìîòðåí. Òåì
íå ìåíåå Ñóä êîíñòàòèðîâàë, ÷òî íàëè÷èå äàííîãî ïðîáåëà íå ïîçâîëÿ-
åò ñàìî ïî ñåáå òîëêîâàòü ïîëîæåíèÿ äåéñòâóþùåãî çàêîíîäàòåëüñòâà
êàê ïðåïÿòñòâóþùèå îáæàëîâàíèþ â ñóä òàêèõ ðåøåíèé è ðàññìîò-
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8 Ñì.: Îïðåäåëåíèå ÊÑ ÐÔ îò 18 ñåíòÿáðÿ 2014 ã. № 1828-Î ïî æàëîáå ãðàæäàíêè Çóáèëåâè÷
Àëåñè Èãîðåâíû íà íàðóøåíèå åå êîíñòèòóöèîííûõ ïðàâ ñòàòüåé 84 Óãîëîâíîãî êîäåêñà
Ðîññèéñêîé Ôåäåðàöèè, ïîñòàíîâëåíèåì Ãîñóäàðñòâåííîé Äóìû îò 2 èþëÿ 2013 ãîäà № 2559-
6 ÃÄ «Îá îáúÿâëåíèè àìíèñòèè» è ïîñòàíîâëåíèåì Ãîñóäàðñòâåííîé Äóìû îò 2 èþëÿ 2013 ãîäà
№ 2562-6 ÃÄ «Î ïîðÿäêå ïðèìåíåíèÿ ïîñòàíîâëåíèÿ Ãîñóäàðñòâåííîé Äóìû Ôåäåðàëüíîãî
Ñîáðàíèÿ Ðîññèéñêîé Ôåäåðàöèè «Îá îáúÿâëåíèè àìíèñòèè» // Âåñòíèê ÊÑ ÐÔ. 2015. № 1. 



ðåíèþ ïî ñóùåñòâó ñîîòâåòñòâóþùèõ îáðàùåíèé, ïîñêîëüêó âîñïîë-
íåíèå ïðîáåëîâ â çàêîíîäàòåëüíîì ðåãóëèðîâàíèè îáùåñòâåííûõ îò-
íîøåíèé (êàê è ïðàâîïðèìåíåíèå â öåëîì) òðåáóåò îò ñóäîâ ó÷åòà
íîðìàòèâíîãî åäèíñòâà ðîññèéñêîãî ïðàâà, â ñèñòåìå êîòîðîãî Êîíñ-
òèòóöèÿ èìååò âûñøóþ þðèäè÷åñêóþ ñèëó è ïðÿìîå äåéñòâèå.
Ñëåäîâàòåëüíî, ïðè íàëè÷èè ïðîáåëà â âîïðîñàõ ïðîöåäóðû ñóäåáíîãî
îáæàëîâàíèÿ ðåøåíèÿ äîëæíîñòíîãî ëèöà èñïðàâèòåëüíîãî ó÷ðåæäå-
íèÿ èëè ñëåäñòâåííîãî èçîëÿòîðà äîëæíà ïðèìåíÿòüñÿ - âïðåäü äî
ïðèíÿòèÿ íîðìàòèâíîãî ïðàâîâîãî àêòà, ðåãóëèðóþùåãî ýòè âîïðîñû,
- íåïîñðåäñòâåííî ñò. 46 Êîíñòèòóöèè ÐÔ, êîòîðàÿ ãàðàíòèðóåò êàæ-
äîìó ñóäåáíóþ çàùèòó åãî ïðàâ è ñâîáîä. Êàêèõ-ëèáî èñêëþ÷åíèé èç
ýòîãî êîíñòèòóöèîííîãî ïðèíöèïà íè Êîíñòèòóöèÿ ÐÔ, íè äåéñòâóþ-
ùåå çàêîíîäàòåëüñòâî íå äîïóñêàþò.

Òàêèì îáðàçîì, íåïîñðåäñòâåííîå ïðèìåíåíèå Êîíñòèòóöèè, îáðàùå-
íèå ê êîíñòèòóöèîííîé àêñèîëîãèè, à òàêæå ê êîíñòèòóöèîííûì ïðèí-
öèïàì, â òîì ÷èñëå â èõ íîðìàòèâíîé ñâÿçè ñ îáùåïðèçíàííûìè ïðèí-
öèïàìè è íîðìàìè ìåæäóíàðîäíîãî ïðàâà, ìîæíî ðàññìàòðèâàòü êàê
òðèåäèíîå ìåòîäîëîãè÷åñêîå îñíîâàíèå ïðåîäîëåíèÿ êîíñòèòóöèîí-
íûõ ïðîáåëîâ.

3. Êîíñòèòóöèîííûé ïðîáåë — ïóòü ê ïðàâîâîé íåîïðåäåëåííîñòè 
è íåêîíñòèòóöèîííîñòè íîðìàòèâíîãî ïðàâîâîãî àêòà. 

Â ñâåòå êîíñòèòóöèîííîé äåôåêòîëîãèè ñëåäóåò ïðèçíàòü, ÷òî ïðàâî-
âîé ïðîáåë — ýòî îäíà, íî íå åäèíñòâåííàÿ ðàçíîâèäíîñòü êîíñòè-
òóöèîííûõ äåôåêòîâ, õîòÿ è îêàçûâàþùàÿ, êàê ïðàâèëî, íàèáîëåå
ñåðüåçíûå íåãàòèâíûå ïîñëåäñòâèÿ. Ýòî ñâÿçàíî ñ òåì, ÷òî ïðàâîâîé
ïðîáåë ïî ñâîåé ñóòè ÿâëÿåòñÿ íàðóøåíèåì òðåáîâàíèÿ ôîðìàëüíîé
îïðåäåëåííîñòè ïðàâà. Êîíñòèòóöèîííûé Ñóä èñõîäèò èç òîãî, ÷òî
òðåáîâàíèÿ ôîðìàëüíîé îïðåäåëåííîñòè, ÿñíîñòè, ÷åòêîñòè, íåïðîòè-
âîðå÷èâîñòè ïðàâîâîãî ðåãóëèðîâàíèÿ ÿâëÿþòñÿ îäíèìè èç âàæíåé-
øèõ àñïåêòîâ âåðõîâåíñòâà ïðàâà, êîíêðåòèçàöèåé ïðèíöèïîâ ðà-
âåíñòâà, ñïðàâåäëèâîñòè è ñîðàçìåðíîñòè, è â òåõ ñëó÷àÿõ, êîãäà íå-
ïîëíîòà, ïðîáåëüíûé õàðàêòåð ïðàâîâîãî ðåãóëèðîâàíèÿ ïðèâîäÿò ê
êîëëèçèè ïðàâîâûõ íîðì è ñòîëêíîâåíèþ ðåàëèçóåìûõ íà èõ îñíîâå
êîíñòèòóöèîííûõ ïðàâ, âîïðîñ îá óñòðàíåíèè òàêîãî äåôåêòà ïðèîá-
ðåòàåò êîíñòèòóöèîííûé àñïåêò è, ñëåäîâàòåëüíî, îòíîñèòñÿ ê êîìïå-
òåíöèè Êîíñòèòóöèîííîãî Ñóäà9.

Íàäî ïðèçíàòü, ÷òî çäåñü ñóùåñòâóåò öåëûé ðÿä âåñüìà íåïðîñòûõ ïðîá-
ëåì, îòíîñÿùèõñÿ ê ðàçëè÷íûì ñòîðîíàì íå òîëüêî êîìïåòåíöèîííûõ
íà÷àë äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà, ôîðì è ìåòîäîâ êîíñòè-
òóöèîííî-ñóäåáíîãî ïðåîäîëåíèÿ ïðîáåëîâ, íî è âîïðîñîâ, ñâÿçàííûõ,
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9 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 13 ìàÿ 2014 ã. № 14-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
÷àñòè 1 ñòàòüè 7 Ôåäåðàëüíîãî çàêîíà «Î ñîáðàíèÿõ, ìèòèíãàõ, äåìîíñòðàöèÿõ, øåñòâèÿõ è
ïèêåòèðîâàíèÿõ» â ñâÿçè ñ æàëîáîé ãðàæäàíèíà À.Í. ßêèìîâà // ÑÇ ÐÔ. 2014. № 21. Ñò. 2764.



íàïðèìåð, ñ äîïóñòèìîñòüþ îöåíêè çàêîíà íà åãî êîíñòèòóöèîííîñòü
â ñâÿçè ñ ïðîáåëüíîñòüþ è ò.ä. 

Ñ ó÷åòîì âðåìåííûõ ëèìèòîâ îñòàíîâëþñü íà íåêîòîðûõ îñíîâíûõ ñî-
îòâåòñòâóþùèõ ïðàâîâûõ ïîçèöèÿõ Êîíñòèòóöèîííîãî Ñóäà.

Âàæíî ó÷èòûâàòü, ÷òî ñàìà ïî ñåáå ïîñòàíîâêà âîïðîñà î íàëè÷èè ïðî-
áåëà â çàêîíå íå îáðàçóåò äîïóñòèìîñòè îáðàùåíèÿ â Ñóä. Âïåðâûå
òàêîé âûâîä Êîíñòèòóöèîííûé Ñóä ÐÔ ñäåëàë â Îïðåäåëåíèè îò 11
èþëÿ 1996 ãîäà №94-Î10. Â ïîñëåäóþùåì äàííàÿ ïðàâîâàÿ ïîçèöèÿ íå
òîëüêî áûëà ïîäòâåðæäåíà ñ òî÷êè çðåíèÿ ðåøåíèÿ âîïðîñà î
äîïóñòèìîñòè (ïîäâåäîìñòâåííîñòè) òàêèõ îáðàùåíèé, íî îíà
ïîëó÷èëà ðàçâèòèå â ñëåäóþùèõ ïîëîæåíèÿõ è âûâîäàõ, èìåþùèõ
îòíîñèòåëüíî ñàìîñòîÿòåëüíîå çíà÷åíèå:

à) ñàìà ïî ñåáå ïðîáåëüíîñòü ïðàâîâîãî ðåãóëèðîâàíèÿ íå ñâÿçàíà ñ âîï-
ðîñîì êîíñòèòóöèîííîñòè11; 

á) âîçíèêíîâåíèå ñóùåñòâåííîãî ïðîáåëà â çàêîíîäàòåëüñòâå â ñâÿçè
ñ âîçìîæíûì ïðèçíàíèåì îñïàðèâàåìûõ çàêîíîïîëîæåíèé íåêîíñ-
òèòóöèîííûìè, åñëè ýòî ìîæåò ïîâëå÷ü íàðóøåíèÿ êîíñòèòóöèîí-
íûõ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, äîëæíî ñëóæèòü îñíîâà-
íèåì äëÿ ïðèçíàíèÿ æàëîáû íåäîïóñòèìîé12;

â) âîçíèêíîâåíèå â ñëó÷àå ïðèçíàíèÿ îñïàðèâàåìûõ çàêîíîïîëîæåíèé
íåêîíñòèòóöèîííûìè ñóùåñòâåííîãî ïðîáåëà â ïðàâîâîì ðåãóëèðî-
âàíèè, îáðàçóþùåãî óãðîçó äëÿ íàðóøåíèÿ ïðàâ è ñâîáîä ãðàæäàí,
îáÿçûâàåò ÊÑ ÐÔ âîçäåðæèâàòüñÿ îò ïðèçíàíèÿ íåêîíñòèòóöèîí-
íîñòè òàêèõ ïîëîæåíèé13.

Âûâîä Ñóäà î òîì, ÷òî ñàì ïî ñåáå ïðàâîâîé ïðîáåë íå ñâèäåòåëüñò-
âóåò î äîïóñòèìîñòè çàïðîñà, ïîäêðåïëÿåòñÿ  ïðàâîâîé ïîçèöèåé ïðèí-
öèïèàëüíîãî çíà÷åíèÿ, êîòîðàÿ ñâîäèòñÿ ê òîìó, ÷òî âîñïîëíåíèå ïðî-
áåëîâ â ïðàâîâîì ðåãóëèðîâàíèè, ïîíèìàåìîå êàê ïðèíÿòèå îòñóòñò-
âóþùèõ àêòîâ, íå îòíîñèòñÿ ê êîìïåòåíöèè ÊÑ ÐÔ è ÿâëÿåòñÿ ïðå-
ðîãàòèâîé çàêîíîäàòåëÿ. Âàæíî ïîä÷åðêíóòü, ÷òî â äàííîì ñëó÷àå
ðå÷ü èäåò èìåííî î âîñïîëíåíèè ïðîáåëîâ êàê ñôåðå çàêîíîäàòåëüíîé
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10 Ñì.:  Îïðåäåëåíèå ÊÑ ÐÔ îò 11 èþëÿ 1996 ã. № 94-Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðåíèþ
çàïðîñîâ âîåííûõ ñóäîâ Òþìåíñêîãî è Êàíñêîãî ãàðíèçîíîâ êàê íå ñîîòâåòñòâóþùèõ
òðåáîâàíèÿì Ôåäåðàëüíîãî êîíñòèòóöèîííîãî çàêîíà «Î Êîíñòèòóöèîííîì Ñóäå Ðîññèéñêîé
Ôåäåðàöèè» // Àðõèâ ÊÑ ÐÔ. 1996.

11 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 16 îêòÿáðÿ 1997 ãîäà №14-Ï ïî äåëó î ïðîâåðêå
êîíñòèòóöèîííîñòè ïóíêòà 3 ñòàòüè 49 ÔÇ «Îá îáùèõ ïðèíöèïàõ îðãàíèçàöèè ìåñòíîãî
ñàìîóïðàâëåíèÿ â Ðîññèéñêîé Ôåäåðàöèè» // ÑÇ ÐÔ. 1997. №42. Ñò.4902.

12 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 3 íîÿáðÿ 1998 ãîäà №25-Ï ïî äåëó î ïðîâåðêå êîíñòè-
òóöèîííîñòè îòäåëüíûõ ïîëîæåíèé ñòàòüè 4 Çàêîíà ÐÔ «Î ïðèâàòèçàöèè æèëèùíîãî ôîíäà â
Ðîññèéñêîé Ôåäåðàöèè» â ñâÿçè ñ çàïðîñàìè Âîëãîãðàäñêîé îáëàñòíîé Äóìû, Äìèòðîâñêîãî
ðàéîííîãî ñóäà Ìîñêîâñêîé îáëàñòè è æàëîáîé ãðàæäàíèíà Â.À.Ìîñòèïàíîâà // ÑÇ ÐÔ. 1998.
№45. Ñò. 5603. 

13 Ñì.:Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 5 ôåâðàëÿ 2007 ãîäà №2-Ï ïî äåëó î ïðîâåðêå êîíñòèòó-
öèîííîñòè ïîëîæåíèé ñòàòåé 16, 20, 112, 336, 376, 377, 380, 381, 382, 383, 387, 388 è 389 ÃÏÊ ÐÔ
â ñâÿçè ñ çàïðîñîì Êàáèíåòà ìèíèñòðîâ Ðåñïóáëèêè Òàòàðñòàí, æàëîáàìè ÎÀÎ
«Íèæíåêàìñêíåôòåõèì» è «Õàêàñýíåðãî», à òàêæå æàëîáàìè ðÿäà ãðàæäàí // ÑÇ ÐÔ. 2007.
№7. Ñò. 932.



106 êîìïåòåíöèè; Êîíñòèòóöèîííûé Ñóä æå ïðèçâàí ïðåîäîëåâàòü ïðî-
áåëû ñïåöèôè÷åñêèìè ñïîñîáàìè êîíñòèòóöèîííîãî êîíòðîëÿ. Òàêèì
îáðàçîì, èç ïðàâîâûõ ïîçèöèé Êîíñòèòóöèîííîãî Ñóäà ÐÔ âûòåêàåò,
÷òî “âîñïîëíåíèå” è “ïðåîäîëåíèå” ïðîáåëîâ — ïîíÿòèÿ áëèçêèå, âçàè-
ìîñâÿçàííûå, íî íå òîæäåñòâåííûå. Â îäíîì èç Îïðåäåëåíèé ïðÿìî
óêàçûâàåòñÿ íà ýòîò ñ÷åò: “Âîñïîëíåíèå ïðîáåëîâ â ïðàâîâîì ðåãóëè-
ðîâàíèè è óòî÷íåíèå òåõ èëè èíûõ ôîðìóëèðîâîê, ñîäåðæàùèõñÿ â
çàêîíå, ÿâëÿåòñÿ ïðåðîãàòèâîé çàêîíîäàòåëÿ è íå îòíîñèòñÿ ê ïîëíî-
ìî÷èÿì Êîíñòèòóöèîííîãî Ñóäà ÐÔ”14 (Âûäåëåíî ìíîþ - Í.Á.).

4. Ñïîñîáû êîíñòèòóöèîííî-ñóäåáíîãî ïðåîäîëåíèÿ ïðàâîâûõ 
ïðîáåëîâ. 

Ðåàãèðîâàíèå Êîíñòèòóöèîííîãî Ñóäà íà âûÿâëåííûé ïðàâîâîé ïðî-
áåë ìîæåò áûòü ðàçëè÷íûì, ïðåäïîëàãàåò âîçìîæíîñòü èñïîëüçîâàíèÿ
âñåãî äîñòóïíîãî êîíñòèòóöèîííîìó ïðàâîñóäèþ ïðàâîâîãî èíñòðó-
ìåíòàðèÿ.

Âî-ïåðâûõ, Êîíñòèòóöèîííûé Ñóä ìîæåò äèñêâàëèôèöèðîâàòü ñîñ-
òàâëÿþùèå ïðåäìåò åãî ïðîâåðêè çàêîíîïîëîæåíèÿ â ñâÿçè ñ èõ ïðî-
áåëüíîñòüþ, åñëè ñîîòâåòñòâóþùèé äåôåêò íîñèò ôóíäàìåíòàëüíûé,
ñòðóêòóðíûé õàðàêòåð. Òàê, â ïåðèîä 2013-2015 ãã. Êîíñòèòóöèîííûì
Ñóäîì áûëî âûíåñåíî 10 ïîñòàíîâëåíèé, ñîäåðæàùèõ ïîäîáíûé âû-
âîä. Â ÷àñòíîñòè, ýòî êàñàëîñü òàêèõ ñèòóàöèé, êàê:

- îòñóòñòâèå â çàêîíîäàòåëüñòâå ðåãóëèðîâàíèÿ âîïðîñà ïðèìåíåíèÿ ê
þðèäè÷åñêèì ëèöàì àäìèíèñòðàòèâíûõ âçûñêàíèé íèæå íèçøåãî
ïðåäåëà, â ñâÿçè ñ ÷åì íåâîçìîæíî âî âñåõ ñëó÷àÿõ â ïîëíîé ìåðå
ó÷åñòü õàðàêòåð ñîâåðøåííîãî àäìèíèñòðàòèâíîãî ïðàâîíàðóøåíèÿ15;

- íîðìà ìàòåðèàëüíîãî ïðàâà íå ñíàáæåíà ïðàâîâûì ìåõàíèçìîì
ðåàëèçàöèè — ïðîöåäóðîé åå ïðèìåíåíèÿ16;
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14 Ñì: Îïðåäåëåíèå ÊÑ ÐÔ îò 12 ìàÿ 2005 ãîäà №127-Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðåíèþ
æàëîáû ãðàæäàíêè Í.À Ïåëåâèíîé íà íàðóøåíèå åå êîíñòèòóöèîííûõ ïðàâ ïóíêòîì 4 Óêàçà
Ïðåçèäåíòà ÐÔ «Îá óòâåðæäåíèè ïåðå÷íåé ãîñóäàðñòâåííûõ äîëæíîñòåé ôåäåðàëüíîé
ãîñóäàðñòâåííîé ñëóæáû» è ïóíêòîì 5 Ïîëîæåíèÿ îá óñòàíîâëåíèè, âûïëàòå è ïåðåðàñ÷åòå
ðàçìåðà åæåìåñÿ÷íîé äîïëàòû ê ãîñóäàðñòâåííîé ïåíñèè ëèöàì, çàìåùàâøèì ãîñóäàðñò-
âåííûå äîëæíîñòè Ðîññèéñêîé Ôåäåðàöèè è ãîñóäàðñòâåííûå äîëæíîñòè ôåäåðàëüíîé
ãîñóäàðñòâåííîé ñëóæáû  // Àðõèâ ÊÑ ÐÔ. 2005; Ñì. òàêæå: Îïðåäåëåíèå ÊÑ ÐÔ îò 3 èþëÿ
1997 ãîäà №87-Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðåíèþ çàïðîñà ñóäüè Ìîñêîâñêîãî îáëàñòíîãî
ñóäà Í.Â.Ãðèãîðüåâîé // ÂÊÑ ÐÔ. 1997. №5; Îïðåäåëåíèå ÊÑ ÐÔ îò 18 èþëÿ 2006 ãîäà №321-
Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðåíèþ æàëîáû ãðàæäàíèíà Ñ.È. Øâåäà íà íàðóøåíèå åãî
êîíñòèòóöèîííûõ ïðàâ ðÿäîì ñòàòåé ÃÏÊ ÐÑÔÑÐ, ÃÏÊ ÐÔ, Çàêîíà ÐÔ «Îá îáæàëîâàíèè â ñóä
äåéñòâèé è ðåøåíèé, íàðóøàþùèõ ïðàâà è ñâîáîäû ãðàæäàí», à òàêæå ïðîáåëàìè
ïðîöåññóàëüíîãî çàêîíîäàòåëüñòâà // Àðõèâ ÊÑ ÐÔ. 2006; è äð.         

15 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 17 ÿíâàðÿ 2013 ã. № 1-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ïîëîæåíèÿ ÷àñòè 5 ñòàòüè 19.8 Êîäåêñà Ðîññèéñêîé Ôåäåðàöèè îá àäìèíèñòðàòèâíûõ ïðàâîíà-
ðóøåíèÿõ â ñâÿçè ñ æàëîáîé îáùåñòâà ñ îãðàíè÷åííîé îòâåòñòâåííîñòüþ «Ìàñëÿíñêèé
õëåáîïðèåìíûé ïóíêò» // ÑÇ ÐÔ. 2013. № 4. Ñò. 304.

16 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 21 ìàðòà 2013 ã. № 6-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ïîäïóíêòà «â» ïóíêòà 2 ñòàòüè 51 Ôåäåðàëüíîãî çàêîíà «Î âîèíñêîé îáÿçàííîñòè è âîåííîé
ñëóæáå» â ñâÿçè ñ æàëîáàìè ãðàæäàí Ð.Â. Áîñêà÷åâà, È.Â. Îâñÿííèêîâà è Ä.À. Ñàâåëüåâà //
ÑÇ ÐÔ. 2013. № 13. Ñò. 1635.
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- íåâîçìîæíîñòü ïðèìåíåíèÿ ïðèíóäèòåëüíûõ ìåð ìåäèöèíñêîãî õà-
ðàêòåðà â îòíîøåíèè ëèö, ñîâåðøèâøèõ â ñîñòîÿíèè íåâìåíÿåìîñòè
çàïðåùåííîå óãîëîâíûì çàêîíîì äåÿíèå, îòíåñåííîå ê ïðåñòóïëå-
íèÿì íåáîëüøîé òÿæåñòè, è ïðè ýòîì ïî ñâîåìó ïñèõè÷åñêîìó ñîñ-
òîÿíèþ ïðåäñòàâëÿþùèõ îïàñíîñòü äëÿ ñåáÿ  èëè îêðóæàþùèõ17;

- ââåäåíèå ïðàâîîãðàíè÷èòåëüíûõ ìåð áåç óñòàíîâëåíèÿ ñðîêà èõ äåéñò-
âèÿ (áåññðî÷íî) è, ñîîòâåòñòâåííî, áåç äèôôåðåíöèàöèè ñðîêà èõ
äåéñòâèÿ18 è äð. 

Âî-âòîðûõ, Êîíñòèòóöèîííûé Ñóä ìîæåò âûÿâèòü ïîçèòèâíûé, ñîîò-
âåòñòâóþùèé Êîíñòèòóöèè ñìûñë ïðîâåðÿåìîãî çàêîíîïîëîæåíèÿ è
òåì ñàìûì ïðåîäîëåòü êîíñòèòóöèîííî-äåôåêòíóþ ïðîáåëüíîñòü ñðåäñò-
âàìè èíòåðïðåòàöèè. Îáùèé ìåòîäîëîãè÷åñêèé ïîäõîä Êîíñòèòóöè-
îííîãî Ñóäà, ïðèìåíèìûé â äàííîì ñëó÷àå, ñîñòîèò â òîì, ÷òî åñëè â
ðåçóëüòàòå ñóäåáíîãî ïðèìåíåíèÿ íîðì â êîíêðåòíîì äåëå èì áûë
ïðèäàí íåêîíñòèòóöèîííûé ñìûñë, Êîíñòèòóöèîííûé Ñóä, ïðîÿâëÿÿ
ðàçóìíóþ ñäåðæàííîñòü, âïðàâå — íå óäàëÿÿ ñàìó îñïàðèâàåìóþ çàÿâè-
òåëåì íîðìó èç ïðàâîâîé ñèñòåìû, ïîñêîëüêó ýòî ìîæåò ñóùåñòâåííî
ïîâëèÿòü íà åå ôóíêöèîíèðîâàíèå â öåëîì è ñîçäàòü òðóäíîñòè â
ïðàâîïðèìåíåíèè, â ÷àñòíîñòè îáóñëîâëåííûå ïîâûøåíèåì óðîâíÿ
ïðîáåëüíîñòè ïðàâîâîãî ðåãóëèðîâàíèÿ, — óñòðàíèòü íåîïðåäåëåííîñòü
â èíòåðïðåòàöèè äàííîé íîðìû ñ òî÷êè çðåíèÿ åå ñîîòâåòñòâèÿ
Êîíñòèòóöèè, ïðèçíàâ íå ïðîòèâîðå÷àùåé Êîíñòèòóöèè â âûÿâëåííîì
â ðåçóëüòàòå êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà êîíñòèòóöèîííî-
ïðàâîâîì ñìûñëå è, ñëåäîâàòåëüíî, îïðåäåëèâ êîíñòèòóöèîííûå óñëî-
âèÿ åå äåéñòâèÿ è ïðèìåíåíèÿ, çà ïðåäåëàìè êîòîðûõ íîðìà óòðà÷è-
âàåò ñâîþ êîíñòèòóöèîííîñòü19.

Îäèí èç íåäàâíèõ ïðèìåðîâ — Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñó-
äà ÐÔ îò 20 èþëÿ 2016 ãîäà № 17-Ï20, ïîñâÿùåííîå âîïðîñó îá îò-
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17 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 21 ìàÿ 2013 ã. № 10-Ï ïî äåëó î ïðîâåðêå
êîíñòèòóöèîííîñòè ÷àñòåé âòîðîé è ÷åòâåðòîé ñòàòüè 443 Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà
Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ æàëîáîé ãðàæäàíèíà Ñ.À. Ïåðâîâà è çàïðîñîì ìèðîâîãî
ñóäüè ñóäåáíîãî ó÷àñòêà № 43 ãîðîäà Êóðãàíà // ÑÇ ÐÔ. 2013. № 22. Ñò. 2861.

18 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 10 îêòÿáðÿ 2013 ã. № 20-Ï ïî äåëó î
ïðîâåðêå êîíñòèòóöèîííîñòè ïîäïóíêòà «à» ïóíêòà 3.2 ñòàòüè 4 Ôåäåðàëüíîãî çàêîíà «Îá
îñíîâíûõ ãàðàíòèÿõ èçáèðàòåëüíûõ ïðàâ è ïðàâà íà ó÷àñòèå â ðåôåðåíäóìå ãðàæäàí
Ðîññèéñêîé Ôåäåðàöèè», ÷àñòè ïåðâîé ñòàòüè 10 è ÷àñòè øåñòîé ñòàòüè 86 Óãîëîâíîãî êîäåêñà
Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ æàëîáàìè ãðàæäàí Ã.Á. Åãîðîâà, À.Ë. Êàçàêîâà, È.Þ.
Êðàâöîâà, À.Â. Êóïðèÿíîâà, À.Ñ. Ëàòûïîâà è Â.Þ. Ñèíüêîâà // ÑÇ ÐÔ. 2013. № 43. Ñò. 5622.

19 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 7 íîÿáðÿ 2012 ã. № 24-Ï ïî äåëó î ïðîâåðêå
êîíñòèòóöèîííîñòè ÷àñòè ïåðâîé ñòàòüè 2 Ôåäåðàëüíîãî çàêîíà îò 12 ôåâðàëÿ 2001 ãîäà № 5-
ÔÇ «Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â Çàêîí Ðîññèéñêîé Ôåäåðàöèè «Î ñîöèàëüíîé
çàùèòå ãðàæäàí, ïîäâåðãøèõñÿ âîçäåéñòâèþ ðàäèàöèè âñëåäñòâèå êàòàñòðîôû íà
×åðíîáûëüñêîé ÀÝÑ» â èñòîëêîâàíèè, ïðèäàííîì åå ïîëîæåíèÿì â ïðàâîïðèìåíèòåëüíîé
ïðàêòèêå ïîñëå âñòóïëåíèÿ â ñèëó Ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé
Ôåäåðàöèè îò 20 äåêàáðÿ 2010 ãîäà № 21-Ï, â ñâÿçè ñ æàëîáîé ãðàæäàíèíà Ð. Èíàìîâà // ÑÇ
ÐÔ. 2012. № 47. Ñò. 6551.

20 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 20 èþëÿ 2016 ã. № 17-Ï ïî äåëó î ïðîâåðêå
êîíñòèòóöèîííîñòè ïîëîæåíèé ÷àñòåé âòîðîé è âîñüìîé ñòàòüè 56, ÷àñòè âòîðîé ñòàòüè 278 è
ãëàâû 40.1 Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè â ñâÿçè ñ æàëîáîé
ãðàæäàíèíà Ä.Â. Óñåíêî // ÑÇ ÐÔ. 2016. № 31. Ñò. 5088.



ñóòñòâèè â óãîëîâíî-ïðîöåññóàëüíîì çàêîíîäàòåëüñòâå ñïåöèàëüíûõ
ïîëîæåíèé î ñòàòóñå ëèöà, óãîëîâíîå äåëî â îòíîøåíèè êîòîðîãî áûëî
âûäåëåíî â îòäåëüíîå ïðîèçâîäñòâî â ñâÿçè ñ çàêëþ÷åíèåì ñ íèì äîñó-
äåáíîãî ñîãëàøåíèÿ î ñîòðóäíè÷åñòâå. Â äàííîì ðåøåíèè Êîíñòèòó-
öèîííûé Ñóä, â ÷àñòíîñòè, ïðèøåë ê ñëåäóþùåìó çàêëþ÷åíèþ: “Ôàêò
íåäîñòàòî÷íîé îïðåäåëåííîñòè â äåéñòâóþùåì óãîëîâíî-ïðîöåññóàëü-
íîì çàêîíîäàòåëüñòâå ñòàòóñà ó÷àñòíèêà ïðîèçâîäñòâà ïî óãîëîâíîìó
äåëó ñàì ïî ñåáå íå ïðåäîïðåäåëÿåò âûâîä î íàëè÷èè îñíîâàíèé äëÿ
ïðèçíàíèÿ ñîîòâåòñòâóþùåãî ðåãóëèðîâàíèÿ ïðîòèâîðå÷àùèì Êîíñ-
òèòóöèè Ðîññèéñêîé Ôåäåðàöèè, òåì áîëåå åñëè ñðåäñòâàìè êîíñòè-
òóöèîííî-ïðàâîâîãî èñòîëêîâàíèÿ ïðåäñòàâëÿåòñÿ âîçìîæíûì óñòàíî-
âèòü íàëè÷èå ñîîòâåòñòâóþùèõ ãàðàíòèé ïðàâ êàê ñàìîãî ýòîãî ëèöà,
òàê è èíûõ ëèö â ðàññìàòðèâàåìûõ ïðàâîîòíîøåíèÿõ”.

5. Êîíñòèòóöèîííî-äåôåêòíàÿ ïðîáåëüíîñòü ìîæåò ïðîÿâëÿòüñÿ â
ïðàâîâîì ðåãóëèðîâàíèè íåçàâèñèìî îò ñôåðû ïðåäìåòíîãî îõâàòà,
è, ñîîòâåòñòâåííî, ïðàêòèêà Êîíñòèòóöèîííîãî Ñóäà äàåò ïðèìåðû âû-
ÿâëåíèÿ ïðåîäîëåíèÿ ïðîáåëîâ â çàêîíîïîëîæåíèÿõ, îòíîñÿùèõñÿ êàê
ê ïðàâîâîìó ñòàòóñó ëè÷íîñòè, âêëþ÷àÿ èíñòðóìåíòû þðèäè÷åñêîé îò-
âåòñòâåííîñòè, òàê è ê èíñòèòóòàì ïóáëè÷íîé âëàñòè, åå îðãàíèçàöèè
è ôóíêöèîíèðîâàíèÿ. 

Òàê, åñëè ãîâîðèòü î ñèòóàöèÿõ ïðàâîâîãî ïðîáåëà, îêàçûâàþùåãî âîç-
äåéñòâèå íà ïðàâîâîé ñòàòóñ ëè÷íîñòè, òî ìîæíî ñîñëàòüñÿ, â ÷àñò-
íîñòè, íà  Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 16 èþëÿ 2015 ã.
№ 22-Ï21. Â ýòîì ðåøåíèè áûëà âûÿâëåíà êîíñòèòóöèîííî-äåôåêòíàÿ
ïðîáåëüíîñòü, ñâÿçàííàÿ ñ îòñóòñòâèåì â äåéñòâóþùåì çàêîíîäàòåëüñò-
âå ïðàâèë, êîòîðûå îäíîçíà÷íî îïðåäåëÿëè áû, êàêèì äîëæíî áûòü ïå-
ðåìåùåíèå ñèëüíîäåéñòâóþùèõ âåùåñòâ, âõîäÿùèõ â ñîñòàâ ëåêàðñò-
âåííûõ ñðåäñòâ è íå ÿâëÿþùèõñÿ íàðêîòè÷åñêèìè ñðåäñòâàìè, ÷åðåç
Ãîñóäàðñòâåííóþ ãðàíèöó Ðîññèéñêîé Ôåäåðàöèè, íå ïîäïàäàþùåå
ïîä êðèòåðèè ïðîòèâîçàêîííîãî. Â èòîãå íàëè÷èå òàêîãî ïðîáåëà ïðå-
ïÿòñòâîâàëî êîíñòèòóöèîííîìó ïðèìåíåíèþ íîðìû óãîëîâíîãî ïðàâà,
óñòàíàâëèâàþùåé îòâåòñòâåííîñòü çà êîíòðàáàíäó ñèëüíîäåéñòâóþ-
ùèõ âåùåñòâ, ïîñêîëüêó íå ïðåäïîëàãàëàñü âîçìîæíîñòü ó÷åòà ñïå-
öèôèêè ïåðåìåùåíèÿ òàêèõ âåùåñòâ, îñóùåñòâëÿåìîãî ôèçè÷åñêèìè
ëèöàìè â öåëÿõ ëè÷íîãî èñïîëüçîâàíèÿ, è ýòè ëèöà íå ìîãëè îñîçíà-
âàòü îáùåñòâåííî îïàñíûé è ïðîòèâîïðàâíûé õàðàêòåð ñâîèõ äåéñò-
âèé è ïðåäâèäåòü èõ óãîëîâíî-ïðàâîâûå ïîñëåäñòâèÿ.

×òî êàñàåòñÿ êîíñòèòóöèîííûõ ïðîáåëîâ â ñôåðå ïóáëè÷íîé âëàñòè,
òî ýòî ìîæåò áûòü ñâÿçàíî, íàïðèìåð, ñ èñïîëüçîâàíèåì çàêîíîäàòåëåì
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21 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 16 èþëÿ 2015 ã. № 22-Ï ïî äåëó î ïðîâåðêå
êîíñòèòóöèîííîñòè ïîëîæåíèÿ ñòàòüè 226.1 Óãîëîâíîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè â
ñâÿçè ñ æàëîáàìè ãðàæäàí Ðåñïóáëèêè Êàçàõñòàí Î.Å. Íåäàøêîâñêîãî è Ñ.Ï. ßêîâëåâà // ÑÇ
ÐÔ. 2015. № 30. Ñò. 4659.



øèðîêèõ ñìûñëîâûõ êîíñòðóêöèé äëÿ îïèñàíèÿ îáùåé êîìïåòåíöèè
òîãî èëè èíîãî óðîâíÿ ïóáëè÷íîé âëàñòè áåç ñîïðîâîæäåíèÿ èõ ñïå-
öèàëüíûìè îïðåäåëåíèÿìè â ñîîòâåòñòâóþùåì îòðàñëåâîì çàêîíîäà-
òåëüñòâå, ÷òî íå ïîçâîëÿåò ÷åòêî óñòàíîâèòü ñóáúåêòà, îòâåòñòâåííîãî
çà ðåàëèçàöèþ êîíêðåòíîé îòðàñëåâîé ôóíêöèè è ñâÿçàííûõ ñ íåé
ôèíàíñîâûõ îáÿçàòåëüñòâ. Òàê, òåðìèí “îðãàíèçàöèÿ”, èñïîëüçîâàí-
íûé çàêîíîäàòåëåì äëÿ îïèñàíèÿ îáùèõ ôóíêöèé ìåñòíîãî ñàìîóï-
ðàâëåíèÿ â ñôåðå îáðàùåíèÿ ñ îòõîäàìè, íà ïðàêòèêå ïîëó÷èë, â ÷àñò-
íîñòè, òàêîå òîëêîâàíèå, ïðè êîòîðîì íà îðãàíàõ ìåñòíîãî ñàìîóïðàâ-
ëåíèÿ ëåæèò âñÿ ïîëíîòà îòâåòñòâåííîñòè â ýòîé îáëàñòè, è Êîíñòèòó-
öèîííûé Ñóä ñòîëêíóëñÿ ñ íåîáõîäèìîñòüþ ïðåîäîëåíèÿ ïðîáåëüíîñ-
òè â çàêîíîäàòåëüñòâå ýòîé ÷àñòè ÷åðåç óòî÷íåíèå ðàçãðàíè÷åíèÿ
ïîëíîìî÷èé ìåæäó ñóáúåêòàìè ÐÔ è ìóíèöèïàëüíûì îáðàçîâàíèåì22.

Äðóãîé ïðèìåð — Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 17 ôåâ-
ðàëÿ 2015 ã. № 2-Ï23, â ðàìêàõ êîòîðîãî Ñóä ñòîëêíóëñÿ ñ ñèòóàöèåé
ïðîáåëüíîñòè â ðåãóëèðîâàíèè ïîðÿäêà ðåàëèçàöèè ïîëíîìî÷èé îðãà-
íà ïóáëè÷íîé âëàñòè. Ïðåäìåòîì ïðîâåðêè áûëè ïîëîæåíèÿ Ôåäå-
ðàëüíîãî çàêîíà “Î ïðîêóðàòóðå Ðîññèéñêîé Ôåäåðàöèè”, êîòîðûå,
êàê ïîëàãàëè çàÿâèòåëè, çàêðåïëÿÿ â îáùåé ôîðìå ïîëíîìî÷èÿ ïðîêó-
ðàòóðû ïî ïðîâåäåíèþ ïðîâåðîê èñïîëíåíèÿ çàêîíîâ, â ÷àñòíîñòè íå-
êîììåð÷åñêèìè îðãàíèçàöèÿìè, íå ñîäåðæàò òî÷íîãî ïåðå÷íÿ îñíîâà-
íèé äëÿ ïðîâåäåíèÿ òàêèõ ïðîâåðîê, íå óñòàíàâëèâàþò êîíêðåòíûé
ïîðÿäîê, ïåðèîäè÷íîñòü è ñðîêè èõ ïðîâåäåíèÿ, âêëþ÷àÿ îáÿçàòåëüíîå
óâåäîìëåíèå ñóáúåêòîâ ïðîâåðêè î åå îðãàíèçàöèè è ñîñòàâå ó÷àñò-
íèêîâ, íå çàêðåïëÿþò ïðàâà è ãàðàíòèè äëÿ ïðîâåðÿåìûõ ñóáúåêòîâ,
÷òî ïðèâîäèò ê ïðîèçâîëüíîìó óñìîòðåíèþ îðãàíîâ ïðîêóðàòóðû ïðè
îïðåäåëåíèè äëèòåëüíîñòè è ÷èñëà ïðîâåðîê, ïðîâîäèìûõ â îòíî-
øåíèè îäíîé è òîé æå íåêîììåð÷åñêîé îðãàíèçàöèè çà îäèí è òîò æå
ïåðèîä, ñâèäåòåëüñòâóåò î íåïðîïîðöèîíàëüíîì è ÷ðåçìåðíîì îãðàíè-
÷åíèè ïðàâà íà îáúåäèíåíèå è ñâîáîäó äåÿòåëüíîñòè îáùåñòâåííûõ
îðãàíèçàöèé. Êîíñòèòóöèîííûé Ñóä óñòàíîâèë, ÷òî îñïàðèâàåìîå ïðà-
âîâîå ðåãóëèðîâàíèå äåéñòâèòåëüíî íå ÿâëÿåòñÿ â äîñòàòî÷íîé ñòåïå-
íè ïîëíûì, ñîäåðæèò ýëåìåíòû ïðîáåëüíîñòè. Âìåñòå ñ òåì Ñóä óêà-
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22 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 5 èþëÿ 2016 ã. № 15-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ïîëîæåíèÿ ÷àñòè ïåðâîé ñòàòüè 24.18 Ôåäåðàëüíîãî çàêîíà «Îá îöåíî÷íîé äåÿòåëüíîñòè â
Ðîññèéñêîé Ôåäåðàöèè» â ñâÿçè ñ æàëîáîé àäìèíèñòðàöèè ìóíèöèïàëüíîãî îáðàçîâàíèÿ
ãîðîäà Áðàòñêà // ÑÇ ÐÔ. 2016. № 29. Ñò. 4900.

23 Ñì.: Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 17 ôåâðàëÿ 2015 ã. № 2-Ï ïî äåëó î
ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæåíèé ïóíêòà 1 ñòàòüè 6, ïóíêòà 2 ñòàòüè 21 è ïóíêòà 1
ñòàòüè 22 Ôåäåðàëüíîãî çàêîíà «Î ïðîêóðàòóðå Ðîññèéñêîé Ôåäåðàöèè» â ñâÿçè ñ æàëîáàìè
ìåæðåãèîíàëüíîé àññîöèàöèè ïðàâîçàùèòíûõ îáùåñòâåííûõ îáúåäèíåíèé «Àãîðà»,
ìåæðåãèîíàëüíîé îáùåñòâåííîé îðãàíèçàöèè «Ïðàâîçàùèòíûé öåíòð «Ìåìîðèàë»,
ìåæäóíàðîäíîé îáùåñòâåííîé îðãàíèçàöèè «Ìåæäóíàðîäíîå èñòîðèêî-ïðîñâåòèòåëüñêîå,
áëàãîòâîðèòåëüíîå è ïðàâîçàùèòíîå îáùåñòâî «Ìåìîðèàë», ðåãèîíàëüíîé îáùåñòâåííîé
áëàãîòâîðèòåëüíîé îðãàíèçàöèè ïîìîùè áåæåíöàì è âûíóæäåííûì ïåðåñåëåíöàì
«Ãðàæäàíñêîå ñîäåéñòâèå», àâòîíîìíîé íåêîììåð÷åñêîé îðãàíèçàöèè ïðàâîâûõ,
èíôîðìàöèîííûõ è ýêñïåðòíûõ óñëóã «Çàáàéêàëüñêèé ïðàâîçàùèòíûé öåíòð», ðåãèîíàëüíîãî
îáùåñòâåííîãî ôîíäà «Ìåæäóíàðîäíûé ñòàíäàðò» â Ðåñïóáëèêå Áàøêîðòîñòàí è ãðàæäàíêè
Ñ.À. Ãàííóøêèíîé // ÑÇ ÐÔ. 2015. № 9. Ñò. 1389.



çàë, ÷òî “ñîáëþäåíèå âûòåêàþùåãî èç Êîíñòèòóöèè Ðîññèéñêîé Ôåäå-
ðàöèè òðåáîâàíèÿ ôîðìàëüíîé îïðåäåëåííîñòè çàêîíà, ïîäðàçóìå-
âàþùåãî â òîì ÷èñëå ïîíÿòíûé äëÿ ñóáúåêòîâ ñîîòâåòñòâóþùèõ ïðà-
âîîòíîøåíèé íîðìàòèâíî-ïðàâîâîé ìåõàíèçì ðåàëèçàöèè ïðîêóðàòó-
ðîé ïîëíîìî÷èé ïî îñóùåñòâëåíèþ íàäçîðà çà èñïîëíåíèåì çàêîíîâ,
îáóñëîâëèâàåòñÿ êàê ñîäåðæàíèåì êîíêðåòíûõ íîðìàòèâíûõ ïîëîæå-
íèé, âêëþ÷àÿ íîðìû íàçâàííîãî Ôåäåðàëüíîãî çàêîíà, òàê è íàëè÷èåì
ñèñòåìíûõ è èåðàðõè÷åñêèõ âçàèìîñâÿçåé ðàçëè÷íûõ íîðìàòèâíûõ
ïðåäïèñàíèé”; “ñòåïåíü îïðåäåëåííîñòè ïðàâîâîãî ðåãóëèðîâàíèÿ äîëæ-
íà îöåíèâàòüñÿ ïóòåì âûÿâëåíèÿ âñåé ñèñòåìû âçàèìîñâÿçåé ïðà-
âîâûõ ïðåäïèñàíèé è ñ ó÷åòîì îñîáåííîñòåé ðåàëèçóåìûõ ïðàâ è çà-
êîííûõ èíòåðåñîâ ãðàæäàí”. Â ñâÿçè ñ ýòèì Êîíñòèòóöèîííûì Ñóäîì
áûë âûÿâëåí êîíñòèòóöèîííî-ïðàâîâîé ñìûñë îñïàðèâàåìûõ çàêîíî-
ïîëîæåíèé, èñêëþ÷àþùèé èõ ïðîèçâîëüíîå ïðèìåíåíèå. Â òî æå âðå-
ìÿ Êîíñòèòóöèîííûé Ñóä ïðèøåë ê âûâîäó, ÷òî ñðåäñòâà êîíñòèòóöè-
îííîãî òîëêîâàíèÿ íå ïîçâîëÿþò ïðåîäîëåòü ïðîáåëüíîñòü îñïàðè-
âàåìûõ íîðì â òîé ÷àñòè, â êàêîé îíè íå óñòàíàâëèâàþò îáùèå (ïðå-
äåëüíûå) ñðîêè ïðîâåäåíèÿ îðãàíàìè ïðîêóðàòóðû ïðîâåðêè èñïîë-
íåíèÿ çàêîíîâ íåêîììåð÷åñêèìè îðãàíèçàöèÿìè, à òàêæå íå ðåãëà-
ìåíòèðóþò êîíêðåòíûå ñðîêè èñïîëíåíèÿ òàêèõ òðåáîâàíèé. Îïðåäå-
ëåíèå òàêèõ ñðîêîâ ñâÿçàíî ñ óñìîòðåíèåì çàêîíîäàòåëÿ, è Êîíñòèòó-
öèîííûé Ñóä íå ìîæåò äèêòîâàòü çäåñü êàêèå-òî ÷åòêèå âðåìåííûå
ëèìèòû; ïîýòîìó ïðîâåðÿåìûå íîðìû â ýòîé ÷àñòè áûëè ïðèçíàíû íå-
êîíñòèòóöèîííûìè. 

6. Âûáîð íîðì, ïîäëåæàùèõ ïðèìåíåíèþ ïðè ïðîáåëå â ïðàâîâîì ðå-
ãóëèðîâàíèè, â ñîîòâåòñòâèè ñ ïðàâîâîé ïîçèöèåé Êîíñòèòóöèîííîãî
Ñóäà ÐÔ ÿâëÿåòñÿ ïðåðîãàòèâîé îáùåþðèñäèêöèîííûõ è àðáèòðàæ-
íûõ ñóäîâ. Òàê, â Ïîñòàíîâëåíèè Êîíñòèòóöèîííîãî Ñóäà ÐÔ îò 16
èþíÿ 1998 ãîäà №19-Ï ïî äåëó î òîëêîâàíèè îòäåëüíûõ ïîëîæåíèé
ñòàòåé 125, 126 è 127 Êîíñòèòóöèè ÐÔ ïðÿìî óêàçûâàåòñÿ:  “Ñòàòüÿ 125
Êîíñòèòóöèè ÐÔ, îïðåäåëÿÿ ïîëíîìî÷èÿ Êîíñòèòóöèîííîãî Ñóäà ÐÔ,
íå îãðàíè÷èâàåò ïðàâîìî÷èé äðóãèõ ñóäîâ ñàìîñòîÿòåëüíî ðåøàòü,
ðóêîâîäñòâóÿñü ñòàòüåé 120 (÷àñòü 2) â åå âçàèìîñâÿçè ñî ñòàòüåé 76
(÷àñòè 3, 5 è 6) Êîíñòèòóöèè ÐÔ, êàêîé çàêîí ïîäëåæèò ïðèìåíåíèþ
â ðàññìàòðèâàåìîì äåëå â ñëó÷àÿõ ïðîòèâîðå÷èÿ ìåæäó çàêîíàìè,
îáíàðóæåíèÿ â ïðàâîâîì ðåãóëèðîâàíèè ïðîáåëîâ…”24.
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24 Ñì.: ÑÇ ÐÔ. 1998. №25. Ñò.3004; ñì. òàêæå: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 23 ôåâðàëÿ 1999 ãîäà №4-
Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè ïîëîæåíèÿ ÷àñòè âòîðîé ñòàòüè 29 ÔÇ îò 3 ôåâðàëÿ
1996 ãîäà «Î áàíêàõ è áàíêîâñêîé äåÿòåëüíîñòè» â ñâÿçè ñ æàëîáàìè ãðàæäàí Î.Þ.
Âåñåëÿøêèíîé, À.Þ. Âåñåëÿøêèíà è Í.Ï.Ëàçàðåíêî // ÑÇ ÐÔ. 1999. №10. Ñò.1254;
Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 14 ìàÿ 2003 ãîäà №8-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ïóíêòà 2 ñòàòüè 14 ÔÇ «Î ñóäåáíûõ ïðèñòàâàõ» â ñâÿçè ñ çàïðîñîì Ëàíãåïàññêîãî ãîðîäñêîãî
ñóäà Õàíòû-Ìàíñèéñêîãî àâòîíîìíîãî îêðóãà // ÑÇ ÐÔ. 2003. №21. Ñò.2058; è äð.



7. Êîíñòèòóöèîííûé Ñóä ÐÔ âûðàáîòàë ïðàâîâûå ïîçèöèè, îïðåäå-
ëÿþùèå  ñàì  ïîðÿäîê, ñïîñîáû ïðåîäîëåíèÿ ïðîáåëüíîñòè â ïðîöåññå
ïðàâîïðèìåíèòåëüíîé äåÿòåëüíîñòè. Ê íèì îòíîñÿòñÿ ñëåäóþùèå êîíñ-
òèòóöèîííî-ñóäåáíûå ïîëîæåíèÿ:

à) óñòðàíåíèå ïðîòèâîðå÷èâîé ïðîáåëüíîñòè çàêîíîäàòåëüñòâà äîëæíî
îñóùåñòâëÿòüñÿ ïóòåì ïðÿìîãî ïðèìåíåíèÿ íîðì Êîíñòèòóöèè ÐÔ25;

á) ïðåîäîëåíèå ïðîáåëîâ ïóòåì òîëêîâàíèÿ è ïðèìåíåíèÿ ê êîíêðåò-
íûì ñèòóàöèÿì ñîîòâåòñòâóþùèõ îáùèõ ïîëîæåíèé, îòíîñÿùèõñÿ ê
äàííîé îòðàñëè, èíñòèòóòó26;

â) óñòðàíåíèå ïðîáåëîâ â çàêîíîäàòåëüñòâå âîçìîæíî ïóòåì ïðèìåíå-
íèÿ àíàëîãèè27. Êîíñòèòóöèîííûé Ñóä ïðÿìî óêàçûâàë íà òî, ÷òî ñà-
ìè çàêîíîïîëîæåíèÿ, äîïóñêàþùèå ïðèìåíåíèå çàêîíîäàòåëüñòâà
ïî àíàëîãèè, íàïðàâëåíû íà èñêëþ÷åíèå ïðîáåëîâ â ïðàâîâîì ðåãó-
ëèðîâàíèè, à â êîíå÷íîì èòîãå — íà çàùèòó èíòåðåñîâ ó÷àñòíèêîâ
ñîîòâåòñòâóþùèõ ïðàâîîòíîøåíèé28. Â îäíîì èç ðåøåíèé Êîíñòè-
òóöèîííûé Ñóä ÐÔ äàë ðàçâåðíóòóþ õàðàêòåðèñòèêó äàííîãî ñïî-
ñîáà ïðåîäîëåíèÿ ïðîáåëüíîñòè: “Ïðèìåíåíèå àíàëîãèè çàêîíà
îáóñëîâëåíî íåîáõîäèìîñòüþ âîñïîëíåíèÿ ïðîáåëîâ â ïðàâîâîì
ðåãóëèðîâàíèè òåõ èëè èíûõ îòíîøåíèé. Çàêðåïëåíèå ïîäîáíîãî
ïðàâà … âûòåêàåò èç ïðèíöèïà ñàìîñòîÿòåëüíîñòè ñóäåáíîé âëàñòè
è ÿâëÿåòñÿ îäíèì èç ïðîÿâëåíèé äèñêðåöèîííûõ ïîëíîìî÷èé ñóäà,
íåîáõîäèìûõ äëÿ îñóùåñòâëåíèÿ ïðàâîñóäèÿ, ïîñêîëüêó íåâîçìîæ-
íîñòü ïðèìåíåíèÿ íîðì ïðàâà ïî àíàëîãèè ïðè íàëè÷èè íåóðåãó-
ëèðîâàííûõ îòíîøåíèé ïðèâåëà áû ê íåâîçìîæíîñòè çàùèòû ïðàâ
ãðàæäàí è, â êîíå÷íîì èòîãå, ê îãðàíè÷åíèþ èõ êîíñòèòóöèîííûõ
ïðàâ”29;
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25 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 31 èþëÿ 1995 ãîäà №10-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
Óêàçà Ïðåçèäåíòà ÐÔ îò 30 íîÿáðÿ 1994 ãîäà №2137 «Î ìåðîïðèÿòèÿõ ïî âîññòàíîâëåíèþ
êîíñòèòóöèîííîé çàêîííîñòè è ïðàâîïîðÿäêà íà òåððèòîðèè ×å÷åíñêîé Ðåñïóáëèêè», Óêàçà
Ïðåçèäåíòà ÐÔ îò 9 äåêàáðÿ 1994 ãîäà №2166 «Î ìåðàõ ïî ïðåñå÷åíèþ äåÿòåëüíîñòè
íåçàêîííûõ âîîðóæåííûõ ôîðìèðîâàíèé íà òåððèòîðèè ×å÷åíñêîé Ðåñïóáëèêè è â çîíå
îñåòèíî-èíãóøñêîãî êîíôëèêòà», Ïîñòàíîâëåíèÿ Ïðàâèòåëüñòâà ÐÔ îò 9 äåêàáðÿ 1994 ãîäà
№1360 «Îá îáåñïå÷åíèè ãîñóäàðñòâåííîé áåçîïàñíîñòè è òåððèòîðèàëüíîé öåëîñòíîñòè
Ðîññèéñêîé Ôåäåðàöèè, çàêîííîñòè, ïðàâ è ñâîáîä ãðàæäàí, ðàçîðóæåíèÿ íåçàêîííûõ
âîîðóæåííûõ ôîðìèðîâàíèé íà òåððèòîðèè ×å÷åíñêîé Ðåñïóáëèêè è ïðèëåãàþùèõ ê íåé
ðåãèîíîâ Ñåâåðíîãî Êàâêàçà», Óêàçà Ïðåçèäåíòà ÐÔ îò 2 íîÿáðÿ 1993 ãîäà №1833 «Îá îñíîâíûõ
ïîëîæåíèÿõ âîåííîé äîêòðèíû Ðîññèéñêîé Ôåäåðàöèè» // ÑÇ ÐÔ. 1995. №33.  Ñò. 3424.

26 Ñì.: Îïðåäåëåíèå ÊÑ ÐÔ îò 3 èþëÿ 2008 ã. № 734-Î-Ï ïî æàëîáå ãðàæäàíêè Â. íà íàðóøåíèå
åå êîíñòèòóöèîííûõ ïðàâ ñòàòüåé 151 Ãðàæäàíñêîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè // ÑÇ ÐÔ.
2009. № 5. Ñò. 678.

27 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 28 íîÿáðÿ 1996 ãîäà №19-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîí-
íîñòè ñòàòüè 418 Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà ÐÑÔÑÐ â ñâÿçè ñ çàïðîñîì Êàðàòóçñêîãî
ðàéîííîãî ñóäà Êðàñíîÿðñêîãî êðàÿ // ÑÇ ÐÔ. 1996. №50. Ñò.5679. 

28 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 24 ìàðòà 2015 ã. № 5-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ñòàòüè 19 Ôåäåðàëüíîãî çàêîíà «Î ââåäåíèè â äåéñòâèå Æèëèùíîãî êîäåêñà Ðîññèéñêîé
Ôåäåðàöèè» â ñâÿçè ñ æàëîáîé ãðàæäàíèíà À.Ì. Áîãàòûðåâà // ÑÇ ÐÔ. 2015. № 14. Ñò. 2197.

29 Ñì.: Îïðåäåëåíèå ÊÑ ÐÔ îò 16 ìàðòà 2006 ãîäà №76-Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðåíèþ
æàëîáû ãðàæäàíèíà Þ.Í. Ìèðîíîâà íà íàðóøåíèå åãî êîíñòèòóöèîííûõ ïðàâ ÷àñòüþ
÷åòâåðòîé ñòàòüè 1 ÃÏÊ ÐÔ // Àðõèâ ÊÑ ÐÔ. 2006.
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112 ã) ïðîáåëû ìîãóò âîñïîëíÿòüñÿ ïóòåì ïðÿìîãî ïðèìåíåíèÿ íîðì ìåæäó-
íàðîäíî-ïðàâîâûõ àêòîâ. Â ñèëó ñòàòüè 15 (÷àñòü 4) Êîíñòèòóöèè ÐÔ
ñîîòâåòñòâóþùèå àêòû ÿâëÿþòñÿ ñîñòàâíîé ÷àñòüþ ïðàâîâîé ñèñ-
òåìû Ðîññèéñêîé Ôåäåðàöèè è “ïîäëåæàò ïðèìåíåíèþ âî âñåõ ñëó-
÷àÿõ, êîãäà èìè óñòàíàâëèâàþòñÿ èíûå ïðàâèëà, íåæåëè ïðåäóñ-
ìîòðåííûå çàêîíîì, â òîì ÷èñëå åñëè âíóòðåííåå çàêîíîäàòåëüñòâî
íå ñîäåðæèò íè ïðîòèâîðå÷àùèõ ýòèì ïðàâèëàì, íè êîððåñïîíäè-
ðóþùèõ èì ïðåäïèñàíèé, ò.å. ôàêòè÷åñêè ïðè íàëè÷èè ïðîáåëà”30. 

ä) Êîíñòèòóöèîííûé Ñóä ÐÔ óêàçàë òàêæå íà äîïóñòèìîñòü óñòðà-
íåíèÿ ïðîáåëîâ â çàêîíîäàòåëüñòâå ïóòåì “óêàçíîãî” íîðìîòâîð-
÷åñòâà — “ïðè óñëîâèè, ÷òî òàêèå óêàçû íå ïðîòèâîðå÷àò Êîíñ-
òèòóöèè ÐÔ è ôåäåðàëüíûì çàêîíàì, à èõ äåéñòâèå âî âðåìåíè
îãðàíè÷èâàåòñÿ ïåðèîäîì äî ïðèíÿòèÿ ñîîòâåòñòâóþùèõ çàêîíîäà-
òåëüíûõ àêòîâ”31.

8. Âàæíî îáðàòèòü  âíèìàíèå íà ïðàâîâûå ïîçèöèè Êîíñòèòóöèîííîãî
Ñóäà, îïðåäåëÿþùèå ñâîåãî ðîäà ïðàâèëà  âîñïîëíåíèÿ ïðîáåëîâ, ñâÿ-
çàííûõ ñ ïðèçíàíèåì îñïàðèâàåìûõ çàêîíîïîëîæåíèé íåêîíñòèòó-
öèîííûìè. Ê íèì îòíîñÿòñÿ, â ÷àñòíîñòè:   

à) îáÿçàííîñòü ïðîâîïðèìåíèòåëüíûõ îðãàíîâ ðóêîâîäñòâîâàòüñÿ â ïðî-
öåññå ïðåîäîëåíèÿ ïðàâîâûõ ïðîáåëîâ äåéñòâóþùèì çàêîíîäàòåëüñò-
âîì â åãî êîíñòèòóöèîííîì èñòîëêîâàíèè. Ïðè ýòîì Êîíñòèòóöèîí-
íûé Ñóä èñõîäèò èç òîãî, ÷òî ïðè âûÿâëåíèè â ïðîöåññå ðàññìîò-
ðåíèÿ êîíêðåòíîãî äåëà ïðèçíàêîâ òîãî, ÷òî íà ïîäëåæàùèå ïðèìå-
íåíèþ â ýòîì äåëå íîðìû ïðàâîâîãî àêòà ðàñïðîñòðàíÿåòñÿ ïðà-
âîâàÿ ïîçèöèÿ Êîíñòèòóöèîííîãî Ñóäà, ðàíåå ñôîðìóëèðîâàííàÿ â
îòíîøåíèè ïîäîáíûõ íîðìàòèâíûõ ïîëîæåíèé, ñîäåðæàùèõñÿ â
èíîé ÷àñòè òåêñòà òîãî æå ïðàâîâîãî àêòà ëèáî â äðóãîì íîðìà-
òèâíîì ïðàâîâîì àêòå, è, ñîîòâåòñòâåííî, ýòè íîðìû äîëæíû èñòîë-
êîâûâàòüñÿ è ïðèìåíÿòüñÿ ñ ó÷åòîì âûðàáîòàííûõ Êîíñòèòóöèîí-
íûì Ñóäîì òðåáîâàíèé, ñóä îáùåé þðèñäèêöèè èëè àðáèòðàæíûé
ñóä íå âïðàâå îñòàâèòü ýòî îáñòîÿòåëüñòâî áåç âíèìàíèÿ è îáÿçàí â

30 Ñì.: Îïðåäåëåíèå ÊÑ ÐÔ îò 6 ìàðòà 2001 ãîäà №79-Î îá îòêàçå â ïðèíÿòèè ê ðàññìîòðåíèþ
æàëîáû ãðàæäàíèíà À.Á. Ïîíîìàðåâà íà íàðóøåíèå åãî êîíñòèòóöèîííûõ ïðàâ è ñâîáîä
ïîëîæåíèÿìè ñòàòåé 220.1, 220.2 è 223 ÓÏÊ ÐÑÔÑÐ // Àðõèâ ÊÑ ÐÔ. 2001.

31 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 30 àïðåëÿ 1996 ãîäà №11-Ï ïî äåëó î ïðîâåðêå
êîíñòèòóöèîííîñòè Óêàçà Ïðåçèäåíòà ÐÔ îò 3 îêòÿáðÿ 1994 ãîäà №1669 «Î ìåðàõ ïî
óêðåïëåíèþ åäèíîé ñèñòåìû èñïîëíèòåëüíîé âëàñòè â Ðîññèéñêîé Ôåäåðàöèè» è ïóíêòà 2.3
Ïîëîæåíèÿ î ãëàâå àäìèíèñòðàöèè êðàÿ, îáëàñòè, ãîðîäà ôåäåðàëüíîãî çíà÷åíèÿ, àâòîíîìíîé
îáëàñòè, àâòîíîìíîãî îêðóãà Ðîññèéñêîé Ôåäåðàöèè, óòâåðæäåííîãî íàçâàííûì Óêàçîì // ÑÇ
ÐÔ. 1996. №19. Ñò.2320; ñì. òàêæå: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 30 àïðåëÿ 1997 ãîäà №7-Ï ïî äåëó
î ïðîâåðêå êîíñòèòóöèîííîñòè Óêàçà Ïðåçèäåíòà ÐÔ îò 2 ìàðòà 1996 ãîäà №315 «Î ïîðÿäêå
ïåðåíîñà ñðîêà âûáîðîâ â çàêîíîäàòåëüíûå (ïðåäñòàâèòåëüíûå) îðãàíû ãîñóäàðñòâåííîé
âëàñòè ñóáúåêòîâ Ðîññèéñêîé Ôåäåðàöèè», çàêîíà Ïåðìñêîé îáëàñòè îò 21 ôåâðàëÿ 1996 ãîäà
«Î ïðîâåäåíèè âûáîðîâ äåïóòàòîâ Çàêîíîäàòåëüíîãî Ñîáðàíèÿ Ïåðìñêîé îáëàñòè» è ÷àñòè 2
ñòàòüè 5 Çàêîíà Âîëîãîäñêîé îáëàñòè îò 17 îêòÿáðÿ 1995 ãîäà «Î ïîðÿäêå ðîòàöèè ñîñòàâà
äåïóòàòîâ Çàêîíîäàòåëüíîãî Ñîáðàíèÿ Âîëîãîäñêîé îáëàñòè» (â ðåäàêöèè îò 9 íîÿáðÿ 1995
ãîäà) // ÑÇ ÐÔ. 1997. №20. Ñò. 2383.Í
È
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ñëó÷àå, åñëè ïðèäåò ê âûâîäó î íåâîçìîæíîñòè ñàìîñòîÿòåëüíî ðå-
øèòü âîïðîñ î òîì, ÿâëÿåòñÿ ëè ïîäëåæàùàÿ ïðèìåíåíèþ íîðìà ïî
ñâîåé ñóòè òàêîé æå, êàê òà, êîíñòèòóöèîííî-ïðàâîâîå èñòîëêî-
âàíèå êîòîðîé äàíî Êîíñòèòóöèîííûì Ñóäîì, îáðàòèòüñÿ â Êîíñ-
òèòóöèîííûé Ñóä ñ çàïðîñîì î ïðîâåðêå êîíñòèòóöèîííîñòè ïîäëå-
æàùèõ ïðèìåíåíèþ â êîíêðåòíîì äåëå íîðìàòèâíûõ ïîëîæåíèé32.
Îäíîâðåìåííî ñóùåñòâóåò îáÿçàííîñòü ôåäåðàëüíîãî çàêîíîäàòåëÿ
ïðèíÿòü ôåäåðàëüíûé çàêîí â ïîðÿäêå óñòðàíåíèÿ ïðàâîâîãî ïðîáåëà33;

á) âîçìîæíîñòü ïðåîäîëåíèÿ ïðîáåëîâ â ïðàâîâîì  ðåãóëèðîâàíèè ïî-
ðÿäêà ðåàëèçàöèè êîíñòèòóöèîííûõ ïðàâ â ðàìêàõ ïðàâîïðèìå-
íèòåëüíîé äåÿòåëüíîñòè ìîæåò îêàçàòüñÿ íåäîñòàòî÷íîé äëÿ íàä-
ëåæàùåãî îáåñïå÷åíèÿ êîíñòèòóöèîííûõ ïðàâ è ñâîáîä34;

â) ïðîáåë, âîçíèêøèé â ðåçóëüòàòå ïðèçíàíèÿ íîðì íåêîíñòèòóöèîí-
íûìè, ìîæåò áûòü âðåìåííî âîñïîëíåí ñèñòåìíûì äåéñòâèåì îá-
ùèõ ïðèíöèïîâ Êîíñòèòóöèè ÐÔ è ïîëîæåíèé îòðàñëåâîãî çàêîíî-
äàòåëüñòâà35;

ã) âîçíèêíîâåíèå ïðîáåëà ïðè ïðèçíàíèè íîðì íåêîíñòèòóöèîííûìè
ìîæåò ñëóæèòü îñíîâàíèåì äëÿ óñòàíîâëåíèÿ îñîáåííîñòåé èñïîë-
íåíèÿ ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÐÔ â ÷àñòè îòñðî÷êè åãî
ââåäåíèÿ â äåéñòâèå36.

Òàêîâû ëèøü íåêîòîðûå âîïðîñû ïðåîäîëåíèÿ êîíñòèòóöèîííî-êîíô-
ëèêòíîé ïðîáåëüíîñòè ïðàâîâîãî ðåãóëèðîâàíèÿ â ñâåòå ïðàêòèêè
Êîíñòèòóöèîííîãî Ñóäà ÐÔ. 
32 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 26 àïðåëÿ 2016 ã. № 13-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
ïóíêòà 18 ÷àñòè 1 ñòàòüè 14 è ïóíêòà 14 ÷àñòè 1 ñòàòüè 15 Ôåäåðàëüíîãî çàêîíà «Îá îáùèõ
ïðèíöèïàõ îðãàíèçàöèè ìåñòíîãî ñàìîóïðàâëåíèÿ â Ðîññèéñêîé Ôåäåðàöèè» â ñâÿçè ñ
æàëîáîé àäìèíèñòðàöèè ìóíèöèïàëüíîãî îáðàçîâàíèÿ «Íåðþíãðèíñêèé ðàéîí» // ÑÇ ÐÔ.
2016. № 19. Ñò. 2774.

33 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 28 îêòÿáðÿ 1999 ãîäà №14-ÏÐ ïî äåëó î ïðîâåðêå êîíñòèòó-
öèîííîñòè ñòàòüè 2 ÔÇ «Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â Çàêîí Ðîññèéñêîé Ôåäåðàöèè
«Î íàëîãå íà ïðèáûëü ïðåäïðèÿòèé è îðãàíèçàöèé» â ñâÿçè ñ æàëîáîé ÎÀÎ «Ýíåðãîìàøáàíê»
// ÑÇ ÐÔ. 1999. №45. Ñò.5478.

34 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 23 ìàðòà 2000 ãîäà №4-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
÷àñòè âòîðîé ñòàòüè 3 Çàêîíà Îðåíáóðãñêîé îáëàñòè îò 18 ñåíòÿáðÿ 1997 ãîäà «î âûáîðàõ
äåïóòàòîâ Çàêîíîäàòåëüíîãî Ñîáðàíèÿ Îðåíáóðãñêîé îáëàñòè» â ñâÿçè ñ æàëîáàìè ãðàæäàí
Ã.Ñ.Áîðèñîâà, À.Ï.Áó÷íåâà, Â.È.Ëîøìàíîâà è Ë.Ã.Ìàõîâîé // ÑÇ ÐÔ. 2000. №14. Ñò.1429.

35 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 16 ìàÿ 2000 ãîäà №8-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
îòäåëüíûõ ïîëîæåíèé ïóíêòà 4 ñòàòüè 104 ÔÇ «Î íåñîñòîÿòåëüíîñòè (áàíêðîòñòâå)» â ñâÿçè ñ
æàëîáîé êîìïàíèè «Timber holdings international limited» // ÑÇ ÐÔ. 2000. №21. Ñò.2258;
Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 15 ÿíâàðÿ 2002 ãîäà №1-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
îòäåëüíûõ ïîëîæåíèé ñòàòüè 64 ÔÇ «Îá îñíîâíûõ ãàðàíòèÿõ èçáèðàòåëüíûõ ïðàâ è ïðàâà íà
ó÷àñòèå â ðåôåðåíäóìå ãðàæäàí Ðîññèéñêîé Ôåäåðàöèè» è ñòàòüè 92 ÔÇ «Î âûáîðàõ
äåïóòàòîâ Ãîñóäàðñòâåííîé Äóìû Ôåäåðàëüíîãî Ñîáðàíèÿ Ðîññèéñêîé Ôåäåðàöèè» â ñâÿçè ñ
æàëîáîé ãðàæäàíèíà À.Ì.Òðàñïîâà // ÑÇ ÐÔ. 2002. №6. Ñò.626.

36 Ñì.: Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 14 èþëÿ 2005 ãîäà №8-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè
îòäåëüíûõ ïîëîæåíèé ôåäåðàëüíûõ çàêîíîâ î ôåäåðàëüíîì áþäæåòå íà 2003 ãîä, íà 2004 ãîäà
è íà 2005 ãîä è Ïîñòàíîâëåíèÿ Ïðàâèòåëüñòâà ÐÔ «Î ïîðÿäêå èñïîëíåíèÿ Ìèíèñòåðñòâîì
ôèíàíñîâ Ðîññèéñêîé Ôåäåðàöèè ñóäåáíûõ àêòîâ ïî èñêàì ê êàçíå Ðîññèéñêîé Ôåäåðàöèè íà
âîçìåùåíèå âðåäà, ïðè÷èíåííîãî íåçàêîííûìè äåéñòâèÿìè (áåçäåéñòâèåì) îðãàíîâ
ãîñóäàðñòâåííîé âëàñòè ëèáî äîëæíîñòíûõ ëèö îðãàíîâ ãîñóäàðñòâåííîé âëàñòè» â ñâÿçè ñ
æàëîáàìè ãðàæäàí Ý.Ä.Æóõîâèöêîãî, È.ÃÏîéìà, À.Â.Ïîíÿòîâñêîãî, À.Å.×åñëàâñêîãî è ÎÀÎ
«Õàáàðîâñêýíåðãî» // ÑÇ ÐÔ. 2005. №30 (÷.2). Ñò.3199; Ïîñòàíîâëåíèå ÊÑ ÐÔ îò 28 ôåâðàëÿ
2006 ãîäà №2-Ï ïî äåëó î ïðîâåðêå êîíñòèòóöèîííîñòè îòäåëüíûõ ïîëîæåíèé ÔÇ «Î ñâÿçè»
â ñâÿçè ñ çàïðîñîì Äóìû Êîðÿêñêîãî àâòîíîìíîãî îêðóãà // ÑÇ ÐÔ. 2006. №11. Ñò.1230. 
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114 SUMMARY

The article deals with the problems associated with the legal gaps in the
law, and this issue is of interest primarily in the light of the assessment as
one of the varieties of the constitutional defects of laws.

Constitutional gaps are relatively independent scientific category, and in
no way can be equated with the term "constitution gap"; in addition, the
constitutional gaps in their content-volume characteristics may include not
only constitutional and legal, but the entire legal system of regulation of
defects.

The constitutional nature of the gaps may occur in the criminal and civil
law, as well as in any other branch of law, and the constitutional nature of
the gaps is due to the peculiarities of the gaps themselves. The author
notes that the elimination of the controversial omissionship of the  legisla-
tion may be achieved by direct application of the norms of the
Constitution, by the interpretation and application to specific situations
relevant to the general provisions relating to the given field or institution
through the implementation of analogies, as well as by direct application
of international legal instruments.
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CONSTITUTIONAL MONITORING 
IN OVERCOMING THE DEFICIT 
OF CONSTITUTIONALISM

MARIO JELUŠIĆ
Justice of the Constitutional Court of the Republic of Croatia

1. Introduction
Legal concept of constitutionalism requires that state institutions in their
functioning are to respect the limits of constitution as the highest source
of the law, as well the other regulations. Constitutionalism is not only an
apolitical theory, although it is widely considered being above everyday
politics, but every day political practice and abuse of constitutional provi-
sions represents the deficit of constitutionalism. Constitutionalism is also a
value loaded concept and legal approach to promoting the rule of law with
the aim of achieving the legal security, certainty and predictability. But it
is necessary to keep in mind that it is not possible to completely realise
the idea of solving political disputes without getting in danger to turn the
“juridisation of politics” into “politicization of the constitutional review”.
This paper tries to elaborate what can be done to improve such a situation
and to correct it by the constitutional review, and it gives the example of
the Constitutional Court of the Republic of Croatia (further: the Croatian
Constitutional Court).

2. Constitutionalism and its deficits
2.1. Definition of the constitutionalism

Constitutionalism as a theory that a government should be based on a con-
stitution includes political and legal theories based on the principle of peo-
ple’s sovereignty and ideas of the natural law. Public institutions in their
functioning should respect the limits and due procedures of the constitu-
tion as the highest source of the law, as well the other regulations. These
public institutions should act in the interest of each individual that is a
member of the political community. Furthermore, constitutionalism com-
prises the system of constitutional institutions that aim at realising the con-
stitutional rule by the limitation and mutual control of all institutions with-
in the state, founded on the principle of separation of powers, constitution-
al review of the legislative, independence of judiciary, decentralization and
local government, as well as on constitutional guarantees on the protection
of human rights and fundamental freedoms. Finally, the constitutionalism
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116 requires the true democratic political system that is functioning on the
mentioned principles, and within the framework of the constitutional solu-
tions developed pursuant to the constitution. In such political systems the
state power is grounded on the confidence of the voters expressed in elec-
tions, and it is responsible before the people or before the representative
bodies elected by the people. That is why the state power takes care of the
supremacy of the constitution in the legal system and practical activities.1

It is important to mention that the majority of agents of the constitutional-
ization are scholars, not politicians.2 So the main task of the constitution-
alism and its supporters is that the executive branch should function with-
in the constitutional framework, because the politicians that make the
executive tend to create arrangements that do not always follow the 
constitution and its regulation. On the other hand, constitutionalism may
be criticised as an unrealistic “promise of the end of politics”.3 The answer
to that can be found in two things: the law is simultaneously a product of
political activity and its organizer that limits the political action. Moreover,
the constitutional law and politics are mutually constitutive, so the 
constitutionalism is not only the apolitical theory, although it is widely
considered being above everyday politics.4

The principle of the rule of the law is an essential requirement for the 
constitutionalism. This principle, as well as the principle of separation of
powers, is the ideal of the idea about the constitutional rule and fundamental
principle of the relations between the rulers and those that are being ruled
that expresses the idea that all free citizens are being ruled by the laws
and not by men. It requires the respect of the Constitution and of the
entire legal system. 

The sense of the requirement for obedience to the law is different towards
that what represents a duty of the state bodies from that what is required
from a citizen. In principle, the citizens are allowed to do everything that
is not forbidden by the constitution or by the regulations grounded on the
constitution. On the contrary, the sense of this requirement towards 
administrative and judicial bodies that directly apply the law is reverted.
These bodies may act only within the limits allowed by the law and make
decisions grounded on the law.

2.2. Deficits of the constitutionalism

Criticism of the constitutionalism is based on the thesis that this theory is
often undemocratic. According to such view, constitutions do not exist just
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1   See more: Branko Smerdel: “Ustavno pravo europske Hrvatske” (“Constitutional Law of  European
Croatia”), Zagreb, 2013, p. 9 -14

2    See: Anne Peters: “The Merits of Global Constitutionalism”, Indiana Journal of Global Legal Studies,
Vol. 16; 2009., p. 401

3  Jan Klabbers: “Constitutionalism Lite”, International Organizations Law Review. Rev, 2004,
Koniglijke Brill NV, Leiden, The Netherlands, p. 31, 48

4   Anne Peters, infra note 1, p. 407.
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to limit and restrain the power, they are supposed to give the power to the
ordinary people in the democratic process allowing them to control the
sources of the law as well the executive branch according to their aspira-
tions, what is surely democratic political statement, not constitutional.5

Perhaps such criticism of constitutionalism is expressed mostly by the
political scientists, not lawyers. But everyday practice in the work of the
executive branch, state administration or their activities within the work on
legislative projects often leaves to the constitutionalists a wide space for
criticism.6 The written constitutions often lack precise regulation given that
they entail only the legal principles that ought to be implemented within
the legislation, so sometimes the interpretation comes to play. As a medi-
um for solving possibly wrong interpretation of the relatively short consti-
tution, the Constitution of the Republic of Croatia (further: the Croatian
Constitution), for example, contains special article that provides a list of
the highest constitutional values which serve as a criterion for its interpre-
tation.

As many others, the Croatian Constitution is grounded on the ethic prin-
ciple, expressed through the fundamental values. These fundamental val-
ues of the Croatian Constitution, referred in the Constitution as the high-
est values, are stipulated in its Article 3. They are as follows: freedom, equal
rights, national and gender equality, peace-making, social justice, respect
for human rights, inviolability of ownership , conservation of nature and the
environment, the rule of law and a democratic multiparty system.7 These
values have already been prescribed by the 1990 Constitution as the basis
for the creation of modern democratic state. Afterwards, the Croatian
Constitution was amended for the first two times in 1997 and in 2000, and
in Article 3 was added the provision stipulating that these highest values
are the basis for the interpretation of the Constitution. At the same time
another value was added as well — equality of gender. All these highest val-
ues represent the fundamental ethic concept underlying the Croatian
Constitution. 

Observed through the principles of constitutionalism, the importance of
Article 3 of the Croatian Constitution is in the fact that it entails the list of
the highest criteria for the interpretation of each constitutional provision,
given that the text of the Constitution is relatively short.  It comprises 152
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5 Jeremy Waldron: “Constitutionalism — A Skeptical View”, in Thomas Cristiano, John
Christman:”Contemporary Debates in Political Philosophy”, Wiley-Blackwell, 2009, p. 279.

6   Sanja Barić analyses the main objections to the legislative process in Croatia that occur from time
to time, referring to the transparency and participation of citizens in the debate that precedes the
legislative process in the Parliament, and gives some recent examples. See: Sanja Barić: “Predklinički
problemi hrvatskog konstitucionalizma: dvojbeno funkcioniranje vladavine prava u formalnom smislu”
(Preclinical Problems of the Croatian Constitutionalism: Doubtful Functioning of the Rule of Law in a
Formal Sense), Zbornik Ustav i demokracija i domaći odgovori, HAZU, Zagreb, 2012, pp. 256-264.

7   Drafts of the Croatian Constitution in 1990 did not content the same number of highest constitution-
al values. After many sessions the Constitutional commission that prepared the text of the final draft
has foreseen the article 3 with the largest list of the values, as are listed today. See Duška Šarin,
“Nastanak hrvatskog Ustava” (Creation of the Croatian Constitution), Narodne novine, 1997, p. 270.



118 articles, and sometimes they have to be interpreted to match the precise
and real meaning of the entire Constitution as well as its single provisions,
especially regarding some very wide terms as social justice or inviolability
of ownership. To avoid arbitrary and voluntary comprehension and inter-
pretation, the Croatian Parliament has introduced these criteria in the text
of the Constitution by enumerating the highest values which must inspire
the interpretation of every single provision.8 The Croatian Constitutional
Court has developed very significant practice of interpretation of almost
every of these values.9 The only value that has not been subjected to the
further interpretation until now is the peace, just because the
Constitutional Court has not yet received a case that would require the fur-
ther interpretation of this value. At the same time, the highest constitution-
al values in Article 3 of the Constitution serve also as guidelines to the
Croatian Parliament (Hrvatski Sabor) for elaborating single rights and free-
doms in the legislation. After some doubts, the Croatian Constitutional
Court has found that the highest values cannot be considered direct con-
stitutional grounds for the protection of the constitutional human rights
and freedoms through the institute of constitutional complaint, but they
have to be taken into consideration together with other guarantees of
rights and freedoms. Furthermore, the highest values have to be taken into
account by the judges of regular courts as guidelines in solving concrete
cases, because the courts have to judge on the basis of the Constitution,
laws, international agreements and other valid sources of the law.10,11

Within the process of accession of the Republic of Croatia to the European
Union, the respect of human rights was very strictly supervised.12

3. Constitutional monitoring and the deficit of constitutionalism
The constitutional principle of constitutionality and legality obliges the leg-
islator and other secondary creators of legislation to obey the Constitution
and law, including the acquis of the Council of Europe with the European
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8   See Arsen Bačić, “Mjesto i uloga ustavnih vrednota u demokratskom konstitucionalizmu” (Position
and Role of Constitutional Values in Democratic Constitutionalism), in collected works “Dvadeseta
obljetnica Ustava Republike Hrvatske”  (The twentieth Anniversary of the Constitution of the
Republic of Croatia), Croatian Accademy of Sciencies and Arts, Zagreb, 2011, p. 137-142; the same
author, Ustavno pravo Republike Hrvatske (Constitutional Law of the Republic of Croatia), Split, 2006,
pp. 105, 106.

9   Analysis of the interpretation within the deliberations and decisions of the United States Supreme
Court throughout the history may be found in Antonin Scalia, A Matter of Interpretation — Federal
Courts and the Law, Princeton University Press, Princeton New Jersey, 1997, pp. 37-47; the com-
ments of Ronald Dworkin in the same book, pp. 115-127.

10 See Branko Smerdel, Temeljne značajke ustavnog poretka Republike Hrvatske na dvadesetu obljetnicu
„Božićnog Ustava“ (Fundamental Characteristics of the Constitutional Order of the Republic of
Croatia on the 20th Anniversary of the „Christmas Constitution“) in Ustav Republike Hrvatske
(Constitution of the Republic of Croatia), Informator, XV ed., Zagreb, 2010, pp. 98, 99.

11  Comparative analysis of the interpretation methods of constitutional provisions see in Peter Häberle,
Ustavna država (Constitutional State), Politička kultura, Zagreb, 2002, pp. 115, 116.

12  The respect of human rights, including the rights of national minorities, is a fundamental issue for
accession to the European Union. See the contemporary survey of these rights and political criteria
in Tanja Cerruti, L’Unione Europea alla ricerca dei propri confini (The European Union in Search of
its Own Boundaries), G. Giappichelli editore, Torino, 2010, pp. 102-125.
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Convention for the Protection of Human Rights and Fundamental
Freedoms, as its most important source.13

The lack of respect or neglect of the constitution is often the executive
power's modus operandi, either through its own decisions and second-
ary legislation, either through legislative bills and proposals, which are
very often passed in the parliament without serious critical debate. After
all, majority of members of parliament are not experienced lawyers who
would be able to see which solutions proposed by the government are
not in line with the constitution or other regulations. Anyway, democrat-
ic multiparty system is the guarantee of freedom as well the realization
of fundamental constitutional principles through the competition of
political parties and peaceful change of the government by the decision
of voters on elections. Pluralism of political parties with the existence of
the opposition is essential for the criticism of the government and offer-
ing of the alternative to the voters. The competition between political
parties has to ensure the responsibility before the constitution and law,
as well as the general supervision of functionaries that are actually in
office.

That is why the concept of constitutionalism —the constitutional review
—has some specific aspects as well. In the American debate, the constitu-
tional scholars and lawyers are unanimous that a strong conception of con-
stitutionalism, especially as articulated through a strong version of judicial
review, is one that compromises democracy.14 The Croatian Constitutional
Court,15 for instance, in its constitutional position follows classic examples
of the Austrian and German Constitutional Courts based on the ideas of
Hans Kelsen’s theory of constitutional review, but it also develops its own
system and practice.16 The Croatian Constitutional Court has really many
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13 Comprehensive analysis of the European Convention on Protection of Human Rights and
Fundamental Freedoms and its implementation in the case-law of the European Court for Human
Rights in Strasbourg, which is being followed and implemented by the Constitutional Court of
Croatia, can be found in the book written by its former president. See: Jasna Omejec: “Konvencija
za zaštitu ljudskih prava i temeljnih sloboda u praksi Europskog suda za ljudska prava” (European
Convention on Protection of Human Rights and Fundamental Freedoms in the Case-law of the
European Court of Human Rights), Novi informator, Zagreb, 2013.

14 See: Ronald Dworkin: “Freedom’s Law: The Moral Reading of the American Constitution”, Cambridge
Massachusetts, Harvard University Press, 1996, pp. 18, 19.

15  According to the Croatian Constitution, the Constitutional Court of the Republic of Croatia is a sep-
arate body with special competences, and its decisions may have impact on all the three branches
of the state power. The Constitutional Court is not part of the judicial system, but the state body
sui generis. It consists of 13 judges elected by the Croatian Parliament for a term of 8 years from
among notable jurists, especially judges, public prosecutors, lawyers and university professors of law.
The main constitutional guarantees for the independent and stable position of the Constitutional
Court are the stability of the position of its justices, and their immunity. See: Davor Krapac:
“Postupak pred Ustavnim sudom Reoublike Hrvatske — ustrojstvo i proceduralni elementi ustavnog
nadzora” (Procedure before the Constitutional Court of the Republic of Croatia — Organization and
Procedural Elements of the Constitutional Review), Narodne novine, Zagreb, 2014, pp. 22 — 60.

16  According to Peter Häberle it impossible to implement one country’s model of constitutional judi-
ciary in another country. “Every single constitutional culture of certain country has grown individu-
ally and has to be respected as “autonomous” (translated and quoted from the Croatian edition). See:
Peter Häberle, “Ustavna država” (Der Verfassungsstaat — The Constitutional State), Politička kultura,
Zagreb, 2002, p. 119.



120 competences, but there are three of them that are the most important for
the topic that is being discussed in this paper. The most important one is
that the Court decides on the constitutionality of laws enacted by Croatian
Parliament and may repeal a law if it finds that it is unconstitutional. The
task of the Constitutional Court is, by following the Kelsen’s juridical
model of the constitutional review by the interpretation of the Constitution,
to prevent the arbitrariness of the authorities and serious structural aberra-
tions.17 The Court also decides on the constitutionality and legality of reg-
ulations passed by the executive branch of power (President of the
Republic, the Croatian Government and ministries) and by the public
administration, as well as by local units. The Court may repeal or annul
any such regulation if it finds it unconstitutional or illegal, and in that way
the Constitutional Court contributes to the realization of the concept of
constitutionalism, because it serves as a last corrective element within the
Croatian system of state power and its institutions. If some laws or second-
ary legislation are unconstitutional, the Constitutional Court shall repeal
them, and the Parliament is obliged to pass the new regulation that is in
accordance with the Constitution. So, the whole system is envisaged to cor-
rect itself.18

On the other side, the Constitutional Court protects human rights and
fundamental freedoms in proceedings instituted by a constitutional com-
plaint.19 In such proceedings the Constitutional Court may quash any
judgment passed by any Croatian national court, including judgments of
the Croatian Supreme Court, and any individual act passed by any other
authorized administrative body (or independent bodies with public com-
petences), if it finds this act violates the constitutional right of the citi-
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17  Compare to Jasna Omejec: “Novi europski tranzicijski ustavi i transformativna uloga ustavnih sudo-
va” (New European Transitional Constitutions and Transformative Role of Constitutional Courts),
Zbornik Dvadeseta obljetnica Ustava Republike Hrvatske”, Zagreb, 2011, pp. 61-85.

18  Constitutional courts should take into account that their activity is based on the principle of self-
restraint. At the same time, they have to respect the life conditions of the society they function
in. If their inappropriate decisions sought to create, let's call them so - ideal legal proverbs, then
such decisions would not represent more than a utopia, and would probably turn life to hell of a
real chaos, although they sought perfection in the realization of the highest constitutional princi-
ples. At the same time there is the danger that constitutional courts, in meeting their goal of
achieving a fair balance between individual rights and general interests of a society, end up in
impermissible political conformism opposite to their existence as institutions that protect the con-
stitutional order and its constitutional values. See: Mario Jelušić: “O odnosima izvršne vlasti s
pravosuđem i Ustavnim sudom” (On the Relations of the Executive Branch with the Judiciary and
Constitutional Court), Zbornik Konstitucionalizacija demokratske politike, HAZU, Zagreb, 2014, pp.
81-83.

19  Human rights are ethic principles that set out standards of human behavior. In modern democratic
countries they are regularly protected as legal rights, but they are also protected by the internation-
al law. Human rights are generally understood as inalienable fundamental rights to which a person
is inherently entitled as a human being. That is why they are conceived as equal and universal, that
is to say the same for everyone and applicable everywhere. In last decades the doctrine of human
rights has been highly influential within the international law, global and regional institutions.
Respect for human rights is the basis for actions of state and other bodies, but also for relations of
single individuals within the state. In addition to the Constitution, other most important source of
law in Croatia regrading human rights is the European Convention for the Protection of Human
Rights and Fundamental Freedoms. 
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zen in question.  In this case, the bodies that have passed the quashed
decision are obliged by the Constitution to repeat the respective proce-
dures (judicial or administrative) and to bring the new decision in line
with the legal opinion of the Constitutional Court expressed in the
quashing decision. This is how the constitutional rights of citizens and
others are being protected, and this is another corrective way of con-
tributing to the constitutionality and achieving all that is required by the
political and legal theory of constitutionalism. In other words, the con-
stitutional monitoring overcomes the deficit of constitutionalism in this
way.

4. Conclusion
Although the political and legal concept of constitutionalism requires
from the state institutions to respect the limits and due procedures of
the constitution as the highest source of the law, everyday political prac-
tice shows something quite different. Political abuse of constitutional
order is often considered as the deficit of constitutionalism, so there is
no other way to correct it on the legal level than by the constitutional
review. The constitutional review and the protection of human rights and
fundamental freedoms by repealing the unconstitutional legislation con-
tributes to the concept of constitutionalism and serves as the last correc-
tive element within the system of state power and its institutions. It con-
tributes to overcoming the deficits of constitutionalism caused by the
imperfection of the work of the state institutions or by the raw politics.
To achieve these goals, the constitutional courts need to be impartial,
independent and well flanked by legal professionals of various speciali-
sations that are decisive factor for opposing to the violation of the con-
stitutional concept. Only in that way the deficit of constitutionalism shall
decrease. 

By way of conclusion, let me repeat the words of Neil Walker that "demo-
cratic incompleteness remains the main justificatory foundation for con-
temporary constitutionalism and the main reason why that justificatory
foundation remains inherently fragile"20.
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20  See more: Neil Walker: „Constitutionalism and the Incompleteness of Democracy: An Iterative
Relationship”, Netherlands Journal of Legal Philosophy, No. 3/2010, pp. 206, 207.
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Õîòÿ ïîëèòè÷åñêàÿ è ïðàâîâàÿ êîíöåïöèè êîíñòèòóöèîíàëèçìà òðå-
áóþò îò ãîñóäàðñòâåííûõ ó÷ðåæäåíèé ñîáëþäàòü óñòàíîâëåííûå Êîíñ-
òèòóöèåé ãðàíèöû è íàäëåæàùóþ ïðîöåäóðó, ïîâñåäíåâíàÿ ïîëèòè÷åñ-
êàÿ ïðàêòèêà ñâèäåòåëüñòâóåò î äðóãîì. Ïîëèòè÷åñêîå çëîóïîòðåáëå-
íèå êîíñòèòóöèîííûì ïîðÿäêîì çà÷àñòóþ ðàññìàòðèâàåòñÿ êàê äåôè-
öèò êîíñòèòóöèîíàëèçìà, è íåò íèêàêîãî äðóãîãî ñïîñîáà åãî ïðåîäî-
ëåíèÿ íà ïðàâîâîì óðîâíå, ïîìèìî êîíñòèòóöèîííîãî êîíòðîëÿ. Êîíñ-
òèòóöèîííûé êîíòðîëü è çàùèòà ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä
ïóòåì îòìåíû íåêîíñòèòóöèîííîé íîðìû ñïîñîáñòâóþò ñòàíîâëåíèþ
êîíöåïöèè êîíñòèòóöèîíàëèçìà. Êîíòðîëü ñïîñîáñòâóåò ïðåîäîëåíèþ
äåôèöèòà êîíñòèòóöèîíàëèçìà, âûçâàííîãî íåñîâåðøåíñòâîì ðàáîòû
ãîñóäàðñòâåííûõ ó÷ðåæäåíèé. Äëÿ äîñòèæåíèÿ ýòèõ öåëåé êîíñòèòó-
öèîííûå ñóäû äîëæíû áûòü áåñïðèñòðàñòíûìè, íåçàâèñèìûìè è èìåòü
õîðîøèõ þðèñòîâ ñ ðàçíîé ñïåöèàëèçàöèåé. Òîëüêî òàêèì îáðàçîì
ìîæåò áûòü ñîêðàùåí äåôèöèò êîíñòèòóöèîíàëèçìà.
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THE PRINCIPLE OF SUBSIDIARITY 
AND CONSTITUTIONAL TRADITIONS

ROBERT SPANO
Judge of European Court of Human Rights

Ladies and gentlemen,

1. The two concepts which form the subject of today’s talk, subsidiarity and
constitutional traditions, fortunately for me, complement and reinforce one
another. As such, I am not tasked with the difficulty of resolving disputes
between them, either during today’s talk, or in my day-to-day work as a
judge at the European Court of Human Rights. The two principles, in fact,
allow for a mutual dialogue of respect. Subsidiarity offers transitioning
democracies the chance to evolve and prosper in a climate that is respect-
ful of human rights, while constitutional traditions provide, at their core,
the opportunity to maintain national values in a way that protects all citi-
zens. 

2. The principle of subsidiarity, rather than placing the European human
rights system on a pedestal, demands that the Court is secondary to the
national judicial systems. In practical terms, this means that the responsi-
bility for protecting and promoting human rights lies with member States
themselves, in accordance with Article 1 of the Convention, with the
Strasbourg Court merely acting as a safeguard for individuals and organi-
sations to fall back on when national authorities fail to protect them. This
fundamental principle, enshrined in the Court’s case-law for almost fifty
years, ensures that human rights are applied in compliance with
Convention standards in a manner which is harmonised but takes into
account national differences. As has often been said by the Court, “By rea-
son of their direct and continuous contact with the vital forces of their
countries”, the Contracting States remain best placed to decide how best
to uphold human rights on their territories.

3. The Court’s role is thus not to take the place of the domestic authori-
ties, but rather consists in external human rights oversight. This is clear
from two concepts inherent in the Convention system: first, the require-
ment that remedies be exhausted at the domestic level (under Article 35(1)
of the Convention) and, second, the doctrine of the margin of appreciation,
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124 which accords to States discretion as to how they wish to implement the
rights protections demanded by the Convention. So rather than erasing
constitutional traditions, the Court instead concentrates on determining
the realities of the member State in question. This allows the Court to ful-
fil two main aims: effectiveness, and pluralism. 

4. Subsidiarity seeks to fulfil these aims through three main functions. First,
it reverts to domestic authorities for the protection of fundamental rights
and freedoms. Second, where necessary, it reviews the decisions of those
authorities. Finally, and this is a crucial point, it provides support in rem-
edying the defects it finds at the domestic level. In this way, the Court
seeks to strengthen the dialogue between national judicial systems and the
Convention institutions, in order to give full effect to the subsidiarity prin-
ciple (of which it is an avid and ongoing supporter). In this way, subsidiar-
ity promotes reciprocal cooperation and shared review between the
Strasbourg and domestic judges.

5. The element of cooperation is what keeps the Convention an effective
living instrument, able to adapt to changing societies and take account of
different constitutional traditions. Far from wishing to retain jurisdiction of
all domestic disputes for itself, the Court seeks to encourage the fulfilment
and promotion of subsidiarity, and frequently states its support of this prin-
ciple in explicit terms in its judgments. The Convention system therefore
respects constitutional traditions and, in return, asks that domestic judges
respect the principles it safeguards through careful, reasoned and applied
decision-making that keeps the goal of fundamental rights protection firm-
ly in mind.

6. Two requirements consequently arise out of the subsidiarity principle.
The first relates to the way national judiciaries protect human rights. It is
clear that the most effective way to implement rights protections is to allow
them to flow throughout the domestic legal system. As such, individual
judges should infuse European human rights principles at the national
level in a way that harmonises the two systems and allows for an organic
appreciation of the relevant principles. This will inevitably lead to the blos-
soming of democratic freedoms and effective direct application of rights
protections at the national level. In this way, domestic judges can limit the
subjective and discretionary decision-making that leads applicants to seek
recourse at the Strasbourg Court.

7. Implementing European human rights law in domestic decisions will not
only help to make the rights protected by the Convention meaningful for
all citizens. It will also ensure that the rule of law is upheld and that the
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existing constitutional mechanisms seeking to guarantee fundamental free-
doms are improved, thereby strengthening and reinforcing rights-facing
constitutional traditions. It is clear, then, that the notion of subsidiarity has
been largely undervalued in the development and flourishing of transition-
ing democracies. Rather than being regarded as an external entity impos-
ing itself at the top of the domestic legal hierarchy, the Court and its case-
law should be regarded as invaluable tools to help guide the development
process.

8. The second requirement arising out of the subsidiarity principle is that
States bring their national legal order in line with the Convention. As I
have already mentioned, the most effective way to protect human rights is
for domestic judges to infuse the relevant principles into their legal sys-
tems in a way that harmonises constitutional traditions with European
human rights law. When national judges take the Convention into account
during their decision-making, a body of domestic jurisprudence develops
which systematically takes into account the principles laid down in
Strasbourg. This undoubtedly offers stronger protections for those present
on the State’s territory, who, where necessary, are able to rely on domes-
tic decisions that have been taken in the context of local constitutional tra-
ditions, rather than having to seek remedy at Strasbourg. Effective harmon-
isation of European human rights law by domestic judges is what truly
embeds respect for rights and freedoms in national legal systems and in
societies as a whole.

9. To conclude then, the role of domestic judges, the most crucial one to
the effective functioning of the Convention system, is to decide every case
in careful consideration of the principles set out in Strasbourg. Subsidiarity
allows the role of national courts as judges of the Convention to be
enhanced. It also allows the European Court to take into account the prac-
tical differences which arise between Convention states, seeking to create
an effective dialogue rather than a solitary didactic address. This works
because, fundamentally, the national and Strasbourg courts do not share
diametrically opposed visions of human rights. Judges at both levels have,
as their priority, the rule of law and protection of fundamental rights.
Subsidiarity therefore grants the perfect opportunity to allow the relation-
ship of cooperation and mutual respect — for constitutional traditions on
the one hand and for European case-law on the other — to grow.
Ultimately, therefore, the national courts have the most prominent role to
play in upholding human rights, while the Strasbourg Court remains in the
background, ready to act not only as a supervisory safety net but, more
importantly, as a willing collaborator.
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126 ÐÅÇÞÌÅ

Â äîêëàäå ðàññìàòðèâàþòñÿ äâà îñíîâíûõ ïîíÿòèÿ: ñóáñèäèàðíîñòü è
êîíñòèòóöèîííûå òðàäèöèè.

Ñóáñèäèàðíîñòü äàåò ñòðàíàì ñ ïåðåõîäíîé äåìîêðàòèåé âîçìîæíîñòü
ðàçâèâàòüñÿ è ïðîöâåòàòü â ñðåäå, ãäå óâàæàþòñÿ ïðàâà ÷åëîâåêà, â òî
âðåìÿ êàê êîíñòèòóöèîííûå òðàäèöèè, ïî ñâîåé ñóòè, äàþò âîçìîæ-
íîñòü çàùèùàòü íàöèîíàëüíûå öåííîñòè.

Ñóáñèäèàðíîñòü â ïðàêòè÷åñêîì ïëàíå îçíà÷àåò, ÷òî îòâåòñòâåííîñòü
çà çàùèòó ïðàâ ÷åëîâåêà ëåæèò íà ñàìèõ ãîñóäàðñòâàõ-÷ëåíàõ â ñîîò-
âåòñòâèè ñî ñòàòüåé 1 Êîíâåíöèè, à Ñòðàñáóðãñêèé ñóä ïðîñòî âûñòó-
ïàåò â êà÷åñòâå ãàðàíòà çàùèòû ïðàâ, êîãäà íàöèîíàëüíûå îðãàíû íå
â ñîñòîÿíèè ñäåëàòü ýòî. Ñóä ñòðåìèòñÿ ê óêðåïëåíèþ äèàëîãà ìåæäó
íàöèîíàëüíûìè ñóäåáíûìè ñèñòåìàìè è ó÷ðåæäåíèÿìè Êîíâåíöèè.
Ñóáñèäèàðíîñòü ïðåäîñòàâëÿåò ïðåêðàñíóþ âîçìîæíîñòü ðàçâèâàòü
ñîòðóäíè÷åñòâî êîíñòèòóöèîííûõ òðàäèöèé è åâðîïåéñêîãî ïðåöåäåíò-
íîãî ïðàâà, è ïðèâåñòè èõ â ñîîòâåòñòâèå äðóã ñ äðóãîì. 

Òàêèì îáðàçîì, íàöèîíàëüíûå ñóäû èìåþò íàèáîëåå âàæíóþ ðîëü â
çàùèòå ïðàâ ÷åëîâåêà, â òî âðåìÿ êàê Ñòðàñáóðãñêèé ñóä çàíèìàåò
íåçàìåòíóþ ïîçèöèþ è ãîòîâ äåéñòâîâàòü ïî ìåðå íåîáõîäèìîñòè.
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THE CONSTITUTIONAL ACTION 
FRAMEWORK OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF CROATIA 
FOR THE REVIEW AND APPRAISAL 
OF THE CONSTITUTIONALITY 

OF LEGAL GAPS

MATO ARLOVIĆ
Judge of the Constitutional Court of the Republic of Croatia

Abstract
Any constitutional order ideally desires to use its sources of law to govern all
issues in social relations that need to be regulated. Other regulations are then
used to elaborate on the realisation of such social relations where individual acts
are used to apply general norms to specific relations between natural and legal
persons. However, despite the ongoing development and improvement of con-
stitutional orders and an increase in the number and type of the generally bind-
ing formal sources of law, it is never possible to legally regulate in advance all
relations in society. The said situation is a result of the fact that relations in real
life develop and change very quickly. Relations in real life are too complex to
be anticipated by law.
This situation is the critical reason for legal gaps to occur in the legal system,
specifically those that the legal system cannot keep up with in view of the faster
development of social relations and which are referred to as ex post facto legal
gaps. However, one should not neglect those legal gaps that appear at the
moment of adoption of a legal act (norm), because at the time of regulating a
social relation to which such a generally normative and legally binding legal act
refers the legislator failed to regulate them.
This paper examines how the term legal gap is defined from the aspect of doc-
trine and from the aspect of constitutional case law.
The aim of this paper is to examine the impact of legal gaps on the fundamen-
tal values and principles of the constitutional order and on the constitutional
order as a whole. The paper also examines the competence of the Croatian
Constitutional Court to identify legal gaps and its role in the elimination of such
gaps in order to prevent them from causing instability in the constitutional order
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128 by jeopardising the rule of law, legal certainty, and the principles of constitu-
tionality and legality.

Keywords: legal gaps, monitoring compliance with the Constitution and laws,
supervisory control of the passing of laws for the execution of the Constitution,
laws and other regulations, constitutional complaint, human rights and funda-
mental freedoms, rule of law, constitutionality and legality, legal certainty, noti-
fications.

1. Introduction
Any constitutional order ideally aims to have a legal situation where all issues
arising from social relations that need to be legally regulated are wholly and
consistently regulated by its legal sources. However, despite the ongoing devel-
opment of legislation and the never-ending multiplication of legislation that
regulates social relations, experience tells us incontestably that in social rela-
tions it is never possible to anticipate and legally regulate everything.
The consequences in any legal system are legal gaps or legislative omissions. A
similar situation arises if one analyses any of the social relations in segments,
based on its characteristics, and also the legislation that regulates it. Indeed,
legal gaps and legislation go hand in hand, simply because life is always more
complex and faster in its development and in its changes than law can follow.
In this sense, legal gaps or legislative omissions are an inevitable consequence
of an imperfect constitutional order. It is thus indisputable that, to a greater or
lesser extent, they exist in any constitutional order. The existence of legal gaps
or legislative omissions within a constitutional order has a generally negative
impact on its consistency, uniformity and effectiveness, as well as on its high-
est values, in particular the rule of law, legal certainty, and constitutionality and
legality. In specific social relations, legal gaps lead to inequality before the law
and to the unequal application of the law in identical cases, thus potentially
leading to discrimination of those participating in legal relations.
Legal gaps are a problem encountered by all bodies enforcing, construing and
applying legislation in specific cases. Such bodies endeavour to resolve the prob-
lem of legal gaps in specific cases via interpretative methods and the method of
analogy, where, to fill the legal gap, they create a rule which is in conformity
with the aim and spirit of the legislation where the legal gap is found, which does
not undermine the principle of constitutionality and legality, and which natural-
ly applies only to that case. Under no circumstances may it become a rule – a
source of law – for resolving all other identical or similar cases. Besides, it can-
not and may not be obligatory as a source of law for the body that created it at
the time of resolving some new or a similar case to appear before it. M
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In other words, the body concerned may resolve a new case differently, precise-
ly because the rule that fills a particular legal gap, created by the competent
authority applying the legal act that manifests a legal gap, is not a source, since
it is not a generally binding legal norm adopted as a generally normative legal
act by the body competent to execute it.
In the field of criminal law, legal gaps are impermissible.
Legal gaps, in view of their impact on the fundamental values of the constitu-
tional order and its principles, such as the rule of law, constitutionality and
legality, legal certainty and the protection of human rights and fundamental
freedoms, are a matter of interest not only, for example, for civil law but also
for constitutional law, thus necessarily being a matter of interest for the
Constitutional Court.
In the Republic of Croatia, the relationship, jurisdiction and activity of the
Constitutional Court towards legal gaps arise from the concept used to consti-
tutionally regulate the position, tasks and jurisdiction of the constitutional adju-
dication process.
In terms of legal gaps or legislative omissions, the Croatian constitutional order
does not recognise the terms expressly and neither does it empower the
Constitutional Court to examine and conduct a review of the constitutionality
and legality of legal gaps. The Constitutional Court of the Republic of Croatia
took a stand that it is not competent to decide on the existence of legal gaps in
proceedings for the review of constitutionality of a law and the constitutionali-
ty and legality of other regulations, although for the Constitutional Court and
for legal theory it is indisputable that legal gaps are indeed encountered in such
proceedings. However, legal gaps exist not only in cases where there is no legal
norm, but in cases where legal provisions are partial and incomplete, and there-
fore constitutionally unacceptable because, for example, they lead to the
inequality of legal subjects included in the provision stipulating a particular
right of such subjects who are not in a particular position on account of the
omission of the legislator, even though they should have been. All such ques-
tions, as well as others, have a constitutional dimension that is quite significant
for constitutionality and legality and for the protection of human rights and fun-
damental freedoms guaranteed by the Constitution.
Thus, they are a matter of interest for the Constitutional Court and the constitu-
tional adjudication process. How and in what way is the Constitutional Court of
the Republic of Croatia handling the question? What is its jurisdiction in terms
of legal gaps and how can it influence the filling of such legal gaps through its
actions, and how can it protect the principles of constitutionality and legality
and the rule of law and legal certainty? These are all matters that will be exam-
ined further in this paper.
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2. On the term “legal gaps” 
The question of legal gaps in the Republic of Croatia has primarily been part of
the work of theorists of law and theorists of the state. For the purposes of the
best possible understanding of the problem, I shall present certain theoretical
positions relating to legal gaps.1

Professor Berislav Perić, in his stance on legal gaps, starts with the following
position: “There will always be cases that cannot be subsumed under ‘their
own’ norm, because the legislator did not anticipate a case of that kind (he did
not anticipate that it would appear) or omitted (forgot) to provide for it.
Therefore the legal system is ‘porous’ (‘it has holes’), it is unfinished, unstated.
Phenomena of this kind are known as legal gaps. These are legal phenomena
when a case occurs that should be legally covered, regulated and resolved, but
the necessary legal norm to do so does not exist”.2

Professor Nikola Visković devotes even more detail and space to legal gaps in
his book entitled “The State and Law”. He defines the terms, establishes caus-
es for their occurrence, and offers a classification of gaps, while at the same
time establishes both the definitions and their differentiation on the basis of
such definitions. He writes:
"(...) in any society there are certain kinds of relationships that have the three
characteristics mentioned that make them ‘governable by law’ (importance for
the survival and good of society, containing strong conflicts of interest and
externally controllable), which shows that they should be legally regulated, but
they nonetheless remain either completely legally unregulated or insufficiently
regulated. Such relations are called legal gaps.
This (...) mostly happens for two reasons:
First, when one state and legal system are overthrown (by revolution, coup,
secession), the lawmakers of the new state and legal system may not immedi-
ately create new legal regulations immediately to replace all those that have
been repealed, so that for a time some social relations remain unregulated. This
happens rarely, at least in modern societies, because the new lawmakers usual-
ly avoid the grave consequences of legal gaps by either permanently taking over
the legal norms of the old order, or by immediately enacting new ones to replace
those being repealed. This was, for example, done when the Republic of Croatia
gained independence from the SFR Yugoslavia in 1990.
The second and more common reason for legal gaps is the appearance of new
kinds of socially important and conflicting relations that the lawmakers do not
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1    The Constitutional Court of the Republic of Croatia provided a fine overview of the doctrinal approach to the term
and the types of legal gaps in its materials entitled “Problems of Legal Gaps in Legislative Practice”, Constitutional
Court of the Republic of Croatia, No. SuP-MS-2/2008. This material was used as a source in the writing of this paper.

2 B. Perić: "Država i pravni sustav" [The State and Law], Zagreb, 1994, pp. 223-225.



immediately recognise as such or those relations are for various reasons late to
regulate. This is the reason for most of the legal gaps in modern societies where
technical advance with increasing frequency and suddenness brings new rela-
tions that could not even have been anticipated several decades or years earlier,
so the lawmakers could not recognise them when they first appeared or assess
their importance. In the modern world, these are relations in the fields of: a)
ecology; b) health; c) bioethics; and d) culture.
(…) 
Besides the basic meaning of the term ‘legal gap’, legal experts also recognise
technical legal gaps and value legal gaps. Unlike the basic meaning, where the
gap lies outside legal regulation (as a relation that has not been regulated), legal
gaps in these two meanings lie within legal regulation. A technical legal gap
results from the insufficient normative covering of a legal relation, of poor nor-
mative regulation, a) either because some important element is missing, e.g.,
sanctions or the jurisdiction for taking legal actions are not prescribed; or b)
because the regulation is expressed using unclear and undetermined concepts,
e.g., abstract concepts or so-called ‘legal standards’, such as conscientiousness,
integrity and confidence, restraint, incompatibility of character. A value legal
gap is the view of some subjects that the norm regulates a social relation unjust-
ly or in some other value-deficient way, and that it must therefore be changed
or brought into harmony with the values that these subjects uphold.”3

Professor Đuro Vuković has a particularly interesting approach to legal gaps,
especially in terms of the reasons for their appearance. In “The Legal State”, he
writes: “Gaps can appear when the legislator does not delve deeply enough into
the material he is regulating. They can also be the result of insufficient knowl-
edge of legislative technique. The legislator may also intentionally fail to regu-
late a particular issue, leaving the matter to be solved in practice. Legal gaps can
appear initially, when the legislator, after passing the general act, does not reg-
ulate all the issues. Legal gaps can also appear later when social conditions
change and the legislator does not keep up with the changes and does not react
in time”.4

Professor Fuad Muhić, a theorist of state and law from Bosnia and Herzegovina,
embraces a similar approach concerning legal gaps. In his book “Theory of the
State and Law”, he writes about this concept by stating, among other things:
“Situations that are not regulated by a general legal norm, but the content of
which is still of interest to the order, which is why the order requires them to be
subjected to subsequent legal treatment. Legal gaps undoubtedly appear for at
least two reasons: life is incomparably richer than the need of the order to be
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3 N. Visković: "Država i pravo" [The State and Law], Birotehnika, Zagreb, 1997, pp. 218-220.
4   D. Vuković: "Pravna država” [The State Governed by Law], Zgombić i Partneri, Zagreb, 2005, pp. 107-108.



132 comprehensive, which makes the order helpless when it comes to the exact
prognosis of situations that will appear; and the order itself, even if it were to
have a certain ability to make prognoses, does not have adequate, technical
means for each individual regulation“.5

It is evident from this overview of doctrinal approaches to the problem of the
concept of legal gaps that there is essentially a relatively high degree of agree-
ment among theorists, despite certain differences, concerning the definition of
legal gaps, their causes, and types. Basically, a legal gap can be defined in sim-
ple terms as the absence of “rules for resolving a particular case”. In other
words, a particular social relationship that needs to be legally resolved is one of
those cases “that cannot be subsumed under their norm, because the legislator
has failed to anticipate such a case (did not foresee that it would appear) or
failed (omitted) to resolve it”.6 However, the recognition of legal gaps and how
to differentiate them from the so-called autonomous situation where the legis-
lator does not want to regulate legally and leaves it up to the autonomous deci-
sions of legal entities (e.g., in accordance with the customs and traditional con-
ventional rules of conduct) is not easy, but not impossible either. Professor
Duško Vrban holds that in the implementation of this legal transaction, legal
experts start from the nature of law and the use of legal techniques. He consid-
ers that this is so because “legal gaps appear only under the following circum-
stances: a) the legislator did not consciously (intentionally) leave out some
beings, actions and conditions; b) an important legal area or legal branch is not
regulated and by its nature should be; and c) filling the gap will not contradict
the basic principles of the country’s legal order. If these circumstances are not
fulfilled, it is the case of a legally irrelevant or indifferent space”. If the matter
concerns an area of social relations that are not “irrelevant” or “indifferent”, the
question of the way of completing such gaps arises in the resolution of specific
legal relations. In such situations, judges are on the one hand authorised to inter-
pret legal legislation and apply the method of analogy and other common legal
techniques by examining and acting further to value criteria.7

Still, one should mention that the legal norm that was identified to fill a legal
gap in the resolution of a particular case is not in the formal legal sense a new
source of law, although it can be the basis for resolving other cases in court or
administrative practice. Whether it will be used in this way or not will depend
on the discretionary decision of the authority resolving the case, but such
authority is not under any obligation to accept it and apply it. Further, such legal
norm is not binding on the authority (e.g., the court) that adopted it in the reso-
lution of future cases. Namely, the authority may decide to resolve some “new”
case differently.
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5   F. Muhić: "Teorija države i prava" [Theory of the State and Law], Sarajevo, 1998, p. 326.
6 B. Perić: ibid, p. 225.
7   D. Vrban: "Država i pravo" [The State and Law], Golden marketing, Zagreb, 2003, p. 462.
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In terms of social relations that govern criminal law, the theorists of legal sci-
ences agree, even further to express criminal legislation, that a legal gap may
not exist in Europe. Namely, in this field of social sciences, starting from the
principles of the rule of law, legal certainty, and the constitutionality and legal-
ity that apply to this area in the strictest form, especially with a view to protect-
ing human rights and fundamental freedoms, legal gaps are impermissible. This
follows from the rule that criminal acts may be laid down only by law, that is,
that the old maxim of Roman law should be respected: nullum crimen, nulla
poena sine lege.

3. The constitutional framework for the position 
of the Constitutional Court on legal gaps

Legal gaps can and do have considerable impact on the consistency of the con-
stitutional legal order and on achieving compliance with the Constitution and
laws, but also, in specific cases resolved by the competent authorities, on the
exercise of the principle of the equality of all before the law, and that the law is
applied uniformly in cases of the same kind.
This is why they cannot and may not be circumvented in constitutional law pro-
ceedings conducted by constitutional courts. Constitutional courts encounter
legal gaps both in proceedings concerning abstract control of constitutionality
and legality and in specific constitutional disputes following constitutional
complaints where they examine and decide on violations of human rights and
fundamental freedoms guaranteed by the constitution. The form and content of
actions that are taken by constitutional courts regarding legal gaps are defined
and stipulated in the relevant legislative acts (in the Republic of Croatia, exclu-
sively those with constitutional force and of a constitutional nature) as one of
the competences of the Constitutional Court.
Jurisdiction of the Constitutional Court of the Republic of Croatia is regulated
by norms having constitutional force, that is, it is regulated by the Constitution
and the Constitutional Act on the Constitutional Court, which has the same
force as the Constitution, since the framer of the Constitution stipulated in
Article 132 of the Constitution that it is “adopted in accordance with the proce-
dure determined for amending the Constitution”.8

Certain authors hold that it is possible to divide activities of the Constitutional
Court of the Republic of Croatia arising from its competence into basic and
other competences laid down in the Constitution (e.g., B. Smerdel and S. Sokol
included such a division of activities in their book: “Ustavno pravo”
[Constitutional Law], Zagreb, 2003).
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8   Constitution of the Republic of Croatia, Article 132.2, Official Gazette 85/2010 – consolidated text.



134 Basic competences would be those expressly stated in Article 129 of the
Constitution, including those to: 
- decide upon the compliance of laws with the Constitution;
- decide upon the compliance of other regulations with the Constitution and

laws;
- decide on the constitutionality of laws and the constitutionality and legality of

other regulations which are no longer valid, provided that less than one year
has elapsed from the moment of such cessation until the filing of a request or
a proposal to institute proceedings;

- decide on constitutional complaints against individual decisions taken by state
bodies, bodies of local and regional self-government and legal persons vested
with public authority where such decisions violate human rights and funda-
mental freedoms, as well as the right to local and regional self-government
guaranteed by the Constitution of the Republic of Croatia;

- monitor compliance with the Constitution and laws and […] report to the
Croatian Parliament on detected violations thereof;

- decide upon jurisdictional disputes between the legislative, executive and
judicial branches;

- decide, in conformity with the Constitution, on the impeachment of the
President of the Republic;

- monitor compliance of the platforms and activities of political parties with the
Constitution and […], in compliance with the Constitution, ban non-compli-
ant parties;

- monitor whether elections and referenda are conducted in compliance with the
Constitution and laws and […] resolve electoral disputes falling outside the
jurisdiction of the courts;

- perform other duties specified by the Constitution.9

Such other duties as referred to in the Constitution are actually part of the com-
petence of the Constitutional Court of the Republic of Croatia in terms of form
and content. They are also defined by the norms of the Constitution. They are
not included in Article 129, but in the provisions of other articles that regulate
specific issues in the constitutional structure, and the need arises from the sub-
stance of the constitutional relationship when constitutionally prescribed cir-
cumstances for the operation of the Constitutional Court of the Republic of
Croatia are met. The competences relate to:
- general supervision of the adoption of legislation (laws and other regulations)

for the execution of the provisions of the Constitution if the Constitutional
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9  Article 129 of the Constitution of the Republic of Croatia, Official Gazette 85/2010 – consolidated text.
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Court establishes that a competent body charged with enacting a regulation
has failed to do so: “it shall notify the Government thereof, and shall notify
the Croatian Parliament when the Government has been charged with enact-
ing such regulation and failed to do so”;10

- hearing a solemn oath of the President of the Republic declaring loyalty to the
Constitution;11

- making a decision concerning the existence of circumstances that the
President of the Republic is prevented from discharging his/her duties as a
result of illness or incapacity and when the Speaker of the Croatian
Parliament assumes the office of President pro tempore;12

- making decisions about the onset of circumstances, such as the death, resig-
nation, or decision of the Constitutional Court on the responsibility of the
President of the Republic of Croatia for a violation of the Constitution, when
his/her office terminates, and the office of President is assumed by the
Speaker of the Croatian Parliament pro tempore;13

- deciding on the prior approval of detention or instigation of criminal prosecu-
tion against the President of the Republic;14

- deciding on an appeal of a judge against a decision relieving him/her of judi-
cial office;15

- deciding on an appeal against decisions of the National Judicial Council on
the disciplinary accountability of judges;16

- deciding on the constitutionality of a referendum question that requires the
calling of a referendum further to an initiative of the people.17

It follows from the provisions of the Constitution and the Constitutional Act on
the Constitutional Court of the Republic of Croatia that the Constitutional Court
holds very wide competence, but despite this it is evident that none of the two
legal acts (and they are the only acts that regulate the competence of the
Constitutional Court) regulates its competence to examine and appraise the con-
stitutionality of legal gaps, that is, legislative omissions in the constitutional law
order expressly, that is, expressis verbis. Of course, this does not mean that the
Constitutional Court of the Republic of Croatia has not encountered the prob-
lem of legislative omissions or legal gaps in its case law and has not adopted
positions concerning them. It has been able and has been obliged to do this fur-
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9  Article 129 of the Constitution of the Republic of Croatia, Official Gazette 85/2010 – consolidated text.
10 Ibid, Article 130.
11 Ibid, Article 95.6.
12 Ibid, Article 97.2.
13 Ibid, Article 97.3.
14 Ibid, Article 106.2.
15 Ibid, Article 123.3.
16 Ibid, Article 123.4.
17 Ibid, Article 95.



136 ther to its duty to “guarantee compliance with and application of the
Constitution of the Republic of Croatia and base its work on the provisions of
the Constitution of the Republic of Croatia and the Constitutional Act on the
Constitutional Court of the Republic of Croatia".18

In other words, pursuant to the Constitutional Act, the Constitutional Court
must base its competence laid down in the Constitution and the Constitutional
Act on the Constitutional Court of the Republic of Croatia on the provisions
thereof, but it is even more significant that its operation should be based on the
highest values of the constitutional order of the Republic of Croatia, as they are
the very foundation for interpreting the Constitution.19 Along with a number
of highest values, those that concern the rule of law and respect of human
rights are somewhat more pronounced. In this sense, any legal gap or legisla-
tive omission violating the highest values either directly or indirectly presents
a constitutional question that is within the competence of the Constitutional
Court.
Indirect competence of the Constitutional Court regarding legal gaps arises pre-
cisely from its direct duty to guarantee respect for and implementation of the
Constitution by interpreting its individual provisions and the Constitution as a
whole based on the highest values of the constitutional order. For advocates of
the theoretical concept of court activism, this is also the basis for its implemen-
tation in the proceedings of the Constitutional Court when it encounters the
question of legal gaps. B. Smerdel writes concerning this problem: “The creed
of court activism says that if there is a legal gap in law, constitutional judges
must resolve it based on their understanding of the constitutional provisions and
principles. The teleological method, as the most important method of
interpretation (J. Barbić), ... starting with the totality of the constitutional text
and the valid sources of international law, through a combination of other inter-
pretation methods, in most cases enables interpretation by which any unclear or
incomplete provisions of law are adjusted to the aims set out in the constitu-
tion".20 Professor S. Sokol, one of the former presidents of the Constitutional
Court of the Republic of Croatia, holds that if a legal gap is established, one
should bear in mind that it should be resolved, but in a way that does not result
in a violation of the principle of (and, in the constitutional law order, one of its
highest values) the rule of law. He begins by saying that “the principle of the
rule of law is accepted and elaborated by the Constitutional Court as the basic
collective criterion in its approach to constitutional interpretation. Accordingly,
the rule of law is an aim that in the specific case of constitutional interpretation
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18 Article 2.1 of the Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette 49/2002
– consolidated text.

19 Article 3 of the Constitution of the Republic of Croatia.
20 B. Smerdel: "Ustavno uređenje Europske Hrvatske" [The Constitutional Organisation of European Croatia],

"Narodne novine", Zagreb, 2013, p. 90.
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can support the Constitutional Court in its adjudication that a legal provision is
unconstitutional because of a legal gap in the regulation of a particular relation-
ship, which, for example, leads to inequality or discriminates against a particu-
lar group. This, in our opinion, is the line that the Constitutional Court should
not cross, even when it comes to the rule of law, in order to avoid becoming the
legislator. This is why we are of the opinion that the Constitutional Court should
not, and would hardly be able to, intervene by issuing a repealing decision if the
legislator failed to regulate a particular social relationship or relationships,
which means that there is no legal provision within which a legal gap would be
found or to which it could be connected".21

I support the said position, although I must say that, in terms of content, previ-
ously there were discrepancies in the case law of the Constitutional Court of the
Republic of Croatia. In truth, this was the consequence of a situation in consti-
tutional law that put the Constitutional Court, one could say, in a state of emer-
gency. Namely, after the independence of the Republic of Croatia, the
Constitutional Court was forced to resolve legal gaps that existed in the provi-
sions concerning constitutional procedure by interpreting certain legal provi-
sions. In the first Constitutional Act on the Constitutional Court of the Republic
of Croatia, procedural questions were not explained, and they were also insuf-
ficient, so there was a legal gap in that respect. In order to adjudicate, the
Constitutional Court had to elaborate on certain procedural issues relevant for
its proceedings by interpreting procedural provisions in its case law, and some
questions that could not be answered by interpretation were regulated
autonomously in its Standing Orders to enable adjudication in constitutional
law matters.
Regarding queries and objections that the Constitutional Court had encroached
in the field of the positive legislator that were presented in the request for the
review of the constitutionality of certain provisions of its Standing Orders, the
Constitutional Court responded in its ruling no. U-I-252/95 of 16 May 1995. In
that matter, the Ombudsperson of the Republic of Croatia filed for the review
of the constitutionality and legality of Article 53.2 of the Standing Orders of the
Republic of Croatia (Official Gazette 29/94; hereinafter Standing Orders).

"The proponent holds that the provision is contrary to Article 127.3 of the
Constitution of the Republic of Croatia and Articles 1 and 18, in conjunc-
tion with Articles 28 to 30 of the Constitutional Act. Article 53 of the
Standing Orders is a norm of a substantive law nature and cannot be sub-
sumed under the term of prescribing the internal organisation of the Court.
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21 S. Sokol: "Ustavni sud Republike Hrvatske u zaštiti i promicanju vladavine prava" [The Constitutional Court of the
Republic of Croatia in the Protection and Promotion of the Rule of Law], Zbornik Pravnog fakulteta u Zagrebu, No.
6/2001, p. 1163.



138 Further, the proponent shows that the nomotechnical method of the
Constitutional Act on the Constitutional Court of the Republic of Croatia
does not foresee the temporary suspension of execution of an individual act
that is disputed in a constitutional complaint; this possibility is only fore-
seen in relation to an individual act based on law or other regulation whose
constitutionality or legality is under review, while Title IV, “Protection of
Constitutional Freedoms and Human and Civil Rights”, does not allow for
the above possibility.
The proposal finds further support for the position in linguistic inconsisten-
cies, since Article 18 of the Constitutional Act uses the wording “temporar-
ily suspend execution”, and in Article 53.2 of the Standing Orders the word-
ing “postpone execution” is used.
In the proponent’s view, in the disputed part, the Standing Orders have
become a higher-ranking legal act than the Constitutional Act, although
pursuant to Article 70, in conjunction with Article 80 of the Constitution of
the Republic of Croatia, they rank fifth in the hierarchy of legal acts.
Based on the foregoing, it is proposed that the Constitutional Court of the
Republic of Croatia repeal Article 53.2 of the Standing Orders.
The proposal is not well founded.
The duties and work of the Constitutional Court are defined not only in
Article 125 of the Constitution of the Republic of Croatia, which lays down
its jurisdiction, but by the totality of the constitutional provisions overall,
the structure of state authority in which the Constitutional Court has a spe-
cial place and powers outside the legislative, executive and judicial branch-
es, as laid down in Article 4 of the Constitution of the Republic of Croatia.
The Constitution and the Constitutional Act define the constitutional pow-
ers and position of the Court in such a way that they are not under the
authority of any state body. Only the Parliament of the Republic of Croatia
is empowered to regulate the jurisdiction of the Constitutional Court in the
procedure for passing the Constitution and the Constitutional Act.
Under Article 127.3 of the Constitution, the Constitutional Court of the
Republic of Croatia shall regulate its internal structure by its Standing Orders.
Paragraph 1 of the same Article sets out the matter that is to be regulated by
a constitutional act, and this includes “other issues important for perform-
ing the duties of the Constitutional Court”.
This determination is also contained in Article 1 of the Constitutional Act
in the text ‘other issues of importance for the performance of the duties and
functions of the Constitutional Court’.
Internal organisation should include, besides issues that form part of the
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usual content of the Standing Orders, all other issues of significance for
successful work and performance of the role of the Constitutional Court
that is set out in the Constitution of the Republic of Croatia and the
Constitutional Act on the Constitutional Court of the Republic of Croatia.
The Constitutional Court regulated some of the matters defined in Article
127.1 of the Constitution. Some of the matters essential for performing the
duties and work of the Constitutional Court are regulated only in principle,
leaving specific decisions to the Court. It is obligated to resolve these mat-
ters in such a way that it can perform its duties in accordance with its con-
stitutional position and powers.
In the section on the protection of constitutional freedoms and human and
civil rights, the Constitutional Act includes only three articles on the con-
stitutional complaint (Articles 28 to 30) and these regulate only questions
of admissibility, the preclusive deadline for lodging a complaint, and the
contents of a decision of the Constitutional Court further to a constitution-
al complaint.
No proceedings in connection with a constitutional complaint can be car-
ried out on the grounds of such sparse procedural regulation. Therefore, the
Constitutional Court, faced with a legal gap regarding the procedure for act-
ing in matters of constitutional law, had the power and duty to create pro-
cedural norms in the course of specific proceedings.
In the course of specific proceedings, the Constitutional Court thus created
rules of procedure for proceedings in connection with a constitutional com-
plaint by using the relevant procedural rules from other procedural acts
(Civil Procedure Act, General Administrative Procedure Act, Criminal
Procedure Act, etc.), and in certain cases, acknowledging the special nature
of proceedings before the Constitutional Court, it created new rules for its
own procedure.
Other courts and bodies vested with public authority use a similar approach,
with the difference that legal gaps in other procedural laws are relatively
rare and do not appear in such a breadth of procedural questions as in the
case of proceedings in connection with a constitutional complaint provided
for in the Constitutional Act. 
The Constitutional Court, of course, considers itself bound by the rules of
procedure that it created during its own practice, as described above, and it
acted in this way from the very beginning of its work until its Standing
Orders were adopted. This way of creating procedure could have continued,
but the constitutional demand of the legal security of those who address the
Court for constitutional and legal protection lies at the very heart of pro-
ceedings before the Constitutional Court.
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140 The so-called system of precedent binds the Court, which knows its proce-
dural rules based on precedent, but this way of work creates considerable
problems for citizens who turn to the Constitutional Court because they
cannot be expected to know the case law of the Constitutional Court.
It is therefore useful that rules of procedure, formulated in earlier proceed-
ings, are adequately brought together, regulated, and made public.
That is also the reason why the Constitutional Court included many rules of
procedure in its Standing Orders. In this way it restricted itself, because it
is obliged to act according to the rules of its own creation; and, what is even
more important, these rules of procedure are now published in the official
journal of the Republic of Croatia – Narodne Novine – and are accessible
to everyone, which has also ensured legal security of natural and other legal
subjects who seek or will seek the protection of the Constitutional Court.
Concerning Article 53.2 of the Standing Orders (which is not a provision of
substantive law, as the applicant states, but of procedural law), it should be
stated that this institute represents a civilising development in procedural
law. This is why it must be allowed for in constitutional proceedings insti-
tuted by a constitutional complaint against a possible violation of funda-
mental freedoms and basic human and civil rights – constitutional rights.
Constitutional jurisprudence has introduced the temporary postponement of
the execution of decisions challenged under a constitutional complaint in
the interest of the person seeking constitutional justice. This brings it into
complete harmony with the basic goals of constitutional protection, i.e., the
protection of fundamental freedoms and human and civil rights, which, pur-
suant to Article 125.3, is within the competence of the Constitutional Court.
If it were not so, in many cases constitutional protection – without the time-
ly postponement of the disputed provision – would not have any real effect
on the constitutional rights of the person requesting their protection.
What has been said above shows that Article 53 of the Standing Orders
serves for the effective protection of constitutional rights.
It therefore follows that Article 53 does not deviate in content and legal
logic from the legal logic of Article 18 of the Constitutional Act.
The term used (postponement of execution) is a legal concept valid in legal
terminology and leaves no room for doubt, especially if these are cases of
the protection of a constitutional right of a particular individual or legal per-
son. Thus, there is no terminological disharmony which might affect the
constitutionality of the disputed provision of the Standing Orders”.

Perhaps the Constitutional Court showed its position regarding the filling of
legal gaps even more clearly when referring to the cited ruling in its ruling nos.M

AT
O

 A
R

L
O

V
IĆ

. C
O

n
sT

IT
U

T
IO

n
A

L 
C

O
U

R
T 

O
f 

T
h

E
 R

E
pU

b
L

IC
 O

f 
C

R
O

AT
IA



141

U-I-238/1995 and U-I-797/1997 of 11 June 1998. These cases also concern the
procedure of the review of the constitutionality and legality of the Standing
Orders and its Title Three – Articles 22 to 71. The proponents held that the chal-
lenged provisions of the Standing Orders were contrary to the provision of
(then) Article 127.1 and 127.3 of the Constitution of the Republic of Croatia,
since the said article expressly provides that the procedure before the
Constitutional Court is regulated by the Constitutional Act. The Constitutional
Court did not accept the proponents’ proposals, holding them to be unfounded.
In the mentioned rulings, it adopted the position that: a) it had already resolved
the matter in its ruling no. U-I-252/1995 of 16 May 1995; and b) that the
“Court, faced with a legal gap in terms of the rules of procedure in matters of
constitutional law, was authorised and obliged to create procedural provisions
in the course of the proceedings in question”.
The said situation in which the Constitutional Court filled the legal gap itself,
regardless of the fact that it was out of “necessity”, is in my opinion indis-
putably a step forward in the field of the positive legislator. However, the step
forward was temporary, since it was later eliminated in the new Constitutional
Act on the Constitutional Court that incorporated the provisions of the Standing
Orders disputed in the cases concerned in its text.
Besides these situations, the Constitutional Court of the Republic of Croatia is
still competent to act under the Constitution and the Constitutional Act on the
Constitutional Court of the Republic of Croatia and to contribute in a constitu-
tionally admissible and appropriate way in the resolution of problems concern-
ing legal gaps. The cases arise from its own jurisdiction: a) monitoring compli-
ance with the Constitution and laws; b) monitoring the adoption of legislation
for executing the Constitution, laws and other regulations; c) acting further to
constitutional complaints to protect human rights and fundamental freedoms
guaranteed in the Constitution.
Subjects and the institution of proceedings by which the Constitutional Court
would find out about legal gaps or legislative omissions are not expressly stip-
ulated. In principle, when it comes to such issues, the Constitutional Court of
the Republic of Croatia discovers information from applicants’ submissions by
which they initiate or propose the initiation of proceedings for the review of
constitutionality or legality via requests or proposals and for the review of con-
stitutionality and legality of other regulations, regardless of whether in such
submissions the applicants refer to a legal gap or not. A similar situation occurs
in the monitoring of constitutionality and legality and in the monitoring of the
adoption of legislation for implementing the Constitution, laws and other regu-
lations. In its case law, the Constitutional Court has taken the position that with-
in the meaning of the provisions of Articles 104 and 105 of the Constitutional
Act on the Constitutional Court, a motion to instigate proceedings for the
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142 review of legal gaps may be lodged by any natural and legal person competent
to initiate the proceeding for the realisation of such competences of the
Constitutional Court. It is understandable that regarding all these proceedings
the Constitutional Court may institute proceedings to examine the existence of
legal gaps or legislative omissions on its own initiative and after such proceed-
ings are over adopt the relevant decisions and take the necessary actions.
An analogous situation regarding the initiation of a review of the existence of a
legal gap, that is, legislative prohibition, exists in cases that are opened further
to actions taken following a constitutional complaint for the protection of
human rights and fundamental freedoms. Naturally, this is done always bearing
in mind who is authorised to lodge constitutional complaints.

4. Monitoring compliance with the Constitution and laws, and legal gaps 
The Constitutional Court of the Republic of Croatia, pursuant to Article 129.5
of the Croatian Constitution, is competent to monitor constitutionality and
legality within the scope of its operation and report to the Croatian Parliament
on detected cases of unconstitutionality and illegality. Its procedure in the 
performance of its duties in this respect is regulated in Article 104 of the
Constitutional Act on the Constitutional Court of the Republic of Croatia. The
Constitutional Court exercises its competence via regular monitoring of 
compliance with the Constitution and laws in such a way that it identifies cases
of unconstitutionality and illegality and those where a legal gap in a legal 
provision in the regulation of a particular social relationship leads to 
unconstitutionality and illegality and results in discrimination and inequality of
a particular group of natural or legal persons. This situation is very similar to
the situation where the Constitutional Court, in the procedure of the review of
the constitutionality of a law or in the procedure of the review of the 
constitutionality and legality of other regulations, decides in such a procedure,
on its own initiative, pursuant to Article 129.6 of the Constitution and Article
104 of the Constitutional Act on the Constitutional Court, to submit a 
notification on such unconstitutionality and/or illegality to the Croatian
Parliament. In the notification, legal gaps are not mentioned expressly, but the
Croatian Parliament is notified that in view of the unconstitutionality and 
illegality observed there is a need to supplement certain legal provisions. For
example, in the review of the constitutionality of the Pension Insurance Act, in
Case no. U-I-1152/2000 et al., the Constitutional Court decided to notify the
Croatian Parliament of an instance of unconstitutionality. Unconstitutionality
was manifested in the unequal legal position in the realisation of the right to
family pension of family members who are common-law widows/widowers in
comparison to family members who are widows/widowers.
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Given that the Constitutional Court does not repeal laws and other regulations
or particular provisions of such laws and other regulations when in the proce-
dure of reviewing their constitutionality and legality it establishes that there is
a legal gap or legislative omission, it notifies the Croatian Parliament about the
need to supplement a particular provision or to remedy a legislative omission.
In the mentioned case concerning the review of constitutionality of the Pension
Insurance Act, it did so in Notification no. U-X-1457/2007 of 18 April 2007,
stating in the statement of reasons:
“In the Republic of Croatia the family is under the special protection of the
state, so it represents a protected constitutional benefit. Marriage and common-
law marriage are constitutionally recognised unions. In family matters, the
Constitution makes no difference between marriage and common-law marriage.
Both unions are recognised in the Constitution and both are regulated by law. 
Starting from the provision of Article 61 of the Constitution, which recognises
two kinds of family unions (marriage and common-law), and taking into
account the legal nature and purpose of a survivor’s pension in the pension
insurance system, which is based on the obligation of the insured person to sup-
port family members (see first point of this Notification), the Constitutional
Court finds that the Pension Insurance Act (PIA) should regulate entitlement to
a survivor’s pension not only for married widows, but also for common-law
widows and widowers.

4. In examining the issues concerning the entitlement to a survivor’s pension of
common-law widows/widowers, the Constitutional Court bore in mind the fact
that the Family Act (Official Gazette nos. 116/03, 17/04 and 136/04) regulates
the legal effects of a common-law union between a woman and a man, and that
in inheritance relations, pursuant to the law, the common-law spouse, who is in
the same position as a married spouse regarding inheritance right, is also enti-
tled to inherit the testator (Article 8/2 of the Inheritance Act, Official Gazette
nos. 48/03).
Although the above acts are not directly applicable in the pension insurance sys-
tem regulated by PIA, they represent the framework for regulating the right to
a survivor’s pension for widows/widowers in that system. 

5. Finally, the Constitutional Court stresses that the Act on the Rights of
Croatian Homeland War Defenders and Members of their Families (Official
Gazette no. 174/04, hereinafter ARCHWD) explicitly recognises the position of
a close family member for common-law widows/widowers, and therefore also
the right to a survivor’s pension. 
The common-law spouse of a deceased, captured or missing Croatian defender
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144 is recognised as a close family member provided that, before the defender’s
death, capture or disappearance, they lived in a common household for at least
three years, where the common-law marriage status, with the purpose of estab-
lishing the rights recognised in ARCHWD, is established in a non-contentious
court proceeding (Art. 6 paragraphs 2 and 3 ARCHWD). 

6. Starting from the fact that the rights recognised in ARCHWD (including the
right to a survivor’s pension) are funded from the State Budget (Article 106
ARCHWD), it could be said that the common-law spouse (also), as a close fam-
ily member of a deceased, captured or missing Croatian defender, is entitled to
some kind of state pension. The Constitutional Court therefore finds even
stronger grounds to recognise, in the pension insurance system regulated by
PIA, the common-law spouse of a deceased insured person as a family member,
because this system is financed by the contributions paid by the insured per-
sons.
In connection with this the Constitutional Court notes that, pursuant to Article
2 paragraph 4 indent 1 of the Constitution, the Croatian Parliament is empow-
ered to regulate all issues regarding the right of a common-law spouse to a sur-
vivor’s pension (e.g. which union of a man and woman would be considered a
common-law marriage within the meaning of PIA, the manner of proving it,
under which special conditions the right to a survivor’s pension would be recog-
nised to a common-law spouse, to what extent, etc.).

7. In accordance with the above, the Constitutional Court notifies the Croatian
Parliament about the need to amend PIA with the purpose of regulating the legal
conditions for entitlement to a survivor’s pension of a common-law widow/wid-
ower, as a member of the deceased insured person’s family.”
The second case is specific in that it is a consequence of the decision of the
Constitutional Court to repeal a law or a provision of a law resulting in the
appearance of legal gaps or legislative omissions, because the legislator did not
adopt a new law or amend the repealed provisions, and the repealing provision
entered into force. In its case law to date, the Constitutional Court of the
Republic of Croatia has had only one such case. Namely, on 31 March 1998, the
Constitutional Court adopted Decision no. U-I-762/1996 repealing a provision
of Article 40.2 of the Act on the Lease of Apartments (Official Gazette No.
91/96). In that decision, it was decided that the repealed legal provision would
cease to be valid six-months after the publication of the decision in the Official
Gazette.
Within the mentioned period, the Croatian Parliament did not align the Act on
the Lease of Apartments with the decision of the Constitutional Court; after itsM
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entry into force, Article 40.21 ceased to have effect, resulting in the occurrence
of a legal gap. After several years, during which the Croatian Parliament did not
align the Act with the decision of the Constitutional Court, the Court sent
Notification no. U-X-2191/2007 (Official Gazette 67/2007) to the Croatian
Parliament, notifying it about the unconstitutionality observed and the existence
of a legal gap. The said Notification states: 
"The Constitutional Court pointed out as follows in the decision repealing
Article 40.2 of the Act on the Lease of Apartments (point III.12): 

'The disputed provision conditions the right of a landlord to terminate a
lease agreement if he/she intends to move into the apartment himself/her-
self or intends to move his/her descendants, parents or persons he/she is,
pursuant to separate regulations, obliged to support, with the obligation to
provide the lessee with another appropriate apartment with living condi-
tions not less favourable for the lessee, that is, in the same way as stipulat-
ed in Article 21.2 of the  Act on the Lease of Apartments which the Court
found in breach of the Constitution. Therefore, the reasons stated under
III.6 stand here as well, for which reasons, and also for not being sufficient-
ly selective, the provision should have been repealed in relation to protect-
ed tenants also. However, due to its correlation with the provision of para-
graph 1 of the same Article the effect of its repeal should have been post-
poned within the meaning of Article 21.2 of the Constitutional Act on the
Constitutional Court of the Republic of Croatia (Official Gazette 13/91),
which was done in point I.2 of the Decision. The legislator can, within the
determined period of six months, appropriately regulate the requirements
for termination within the meaning of the provision of Article 40.1.1 of the
Act on the Lease of Apartments.
Along with the above, the provision of Article 40.1.2, stipulating the obli-
gation of a unit of local self-government, i.e., the City of Zagreb, to provide
the lessee with another appropriate apartment, has no effect on the review
of the disputed provision  of paragraph 2.'

We enclose with this notification the Decision of the Constitutional Court No.
U-I-762/1996 of 31 March 1998.
2. The Government of the Republic of Croatia informed the Constitutional
Court that the first reading of the Proposal for Amendments to the Act on the
Lease of Apartments was deliberated at the 29th session of the Croatian
Parliament, held on 29 January 2003,
The Constitutional Court observes that the Croatian Parliament failed, in the
period from the publication of the said Constitutional Court decision (6 April
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146 1998) to the date when its repealing effect enters into force (6 October 1998),
to revise or amend Article 40 of the Act on the Lease of Apartments in accor-
dance with the legal stand expressed in the stated Constitutional Court decision
and has failed do so until the day of this Notification.
3. In the period after the Constitutional Court decision was delivered, i.e. after
the repealed legal provision lost its legal force, apartment owners (landlords)
filed a considerable number of proceedings before the competent courts to ter-
minate lease agreements, pursuant to Article 40.1.1 of the Act on the Lease of
Apartments.
According to the Constitutional Court records, the Constitutional Court
received constitutional complaints against the decisions of courts on the suits
filed by the owners of apartment (landlords) to evict the lessees, with no prior
determination of the requirements for such evictions in the Act on the Lease of
Apartments. Constitutional complaints were lodged, depending on the judg-
ment, by the owners and lessees, because they deemed that these judgments vio-
lated their constitutional rights.
In response to such constitutional complaints, the Constitutional Court, in two
cases (U-III-135/2003, U-III-485/2006), postponed the eviction of lessees until
the constitutional complaint was decided on. The Constitutional Court did not
deliver its decision on the stated constitutional complaints because the Croatian
Parliament had failed to execute the repealing decision of the Constitutional
Court, which is a prerequisite for deciding on the substance of the case in such
constitutional complaints.
4.  According to Article 31 of the Constitutional Act on the Constitutional Court
of the Republic of Croatia (hereinafter: the Constitutional Act), decisions of the
Constitutional Court are obligatory and all bodies of state administration shall,
within their constitutional and legal jurisdiction, execute decisions of the
Constitutional Court.
The Constitutional Court notes that within its jurisdiction, it has no authority to
remove the inconsistency in the application of the Act on the Lease of
Apartments that came about after the repealed legal provision lost its force.
Decisions of the Constitutional Court (acceptance or refusal of constitutional
complaints) would lead to further inequality before the law, which is contrary
to the constitutional guarantee under Article 14.2 of the Constitution. Therefore,
the existing normative situation is unacceptable and inadmissible in constitu-
tional law, since it fails to solve the entire problem of the application of the Act
on the Lease of Apartments in the same way for all.
It follows that only the legislator is empowered to regulate, by passing the respec-
tive revisions and amendments to the Act on the Lease of Apartments, the disput-
ed legal relations in the manner that will ensure the equality of all before the law. M
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5. Monitoring conformity with the constitution and laws and bearing in mind
the obligatory execution of Constitutional Court decisions (Article 31 of the
Constitutional Act), pursuant to Article 128.5 of the Constitution of the
Republic of Croatia and Article 104 of the Constitutional Act, this notification
is delivered to the Croatian Parliament.”

Although this is an individual case of the non-execution of a Constitutional
Court decision by the Croatian Parliament, in the context of this paper it
deserves attention for at least two reasons. To begin with, this could be a case
where “the legislator does not regulate a particular issue on purpose, leaving it
to practice for it to be resolved.”22

However, in a situation like this there is a legal gap, because the legislator did
not and/or does not want to resolve something and the Constitutional Court is not
competent to decide in review proceedings on the constitutionality of laws and
on the constitutionality and legality of other regulations or individual provisions.
It only has the right and duty to notify the Croatian Parliament if, as a result of
such a legal gap or legislative omission, unconstitutionality or illegality is
detected. Secondly, in the constitutional order of the “Republic of Croatia, there
are no mechanisms by which the Croatian Parliament or the Government of the
Republic of Croatia would be forced to execute Constitutional Court decisions
repealing laws or other regulations or some of the provisions thereof as a result
of nonconformity with the Constitution",23 that is, nonconformity with the
Constitution and law in the case of other regulations. If the legislator chooses
such an option, and the Government of the Republic of Croatia follows with its
(even tacit) approval, provided that the adoption of legislation or individual pro-
visions is within its powers, Article 31 of the Constitutional Act on the
Constitutional Court of the Republic of Croatia, despite all its good solutions,
remains a dead letter. Naturally, we do not enter into other forms, including
political ones, of their responsibility, because of which they could be subjected
to pressure to eliminate unconstitutionality and illegality resulting from legal
gaps or legislative omissions arising from the entry into force of the repealing
decisions of the Constitutional Court.

5. supervisory control over passing regulations for executing the  
Constitution, laws and other regulations, and of legal gaps

Supervisory control over passing regulations - for executing the Constitution,
legislation and other regulations - is one of the duties of the Constitutional
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22 D. Vuković: "Pravna država" [The State Governed by Law], Zgombić i Partneri, Zagreb, 2005, p. 108.
23 M. Arlović; "Međuodnos između pozitivnog i negativnog zakonodavca u Republici Hrvatskoj" [The Correlation

between the Positive and Negative Legislator in the Republic of Croatia], Pravni vjesnik Pravnog fakulteta u Osijeku,
No. 3.-4./2015, p. 257.



148 Court of the Republic of Croatia, subsumed in Article 129 of the Constitution
under the indent “shall perform other duties specified by the Constitution”. This
is why this competence, the so-called second job, is also regulated in the
Constitution, i.e., Article 30, which in terms of content relates to the regulation
of this activity in its totality. The protocol followed by the Constitutional Court
in such cases of supervisory control is stipulated in Article 105 of the
Constitutional Act on the Constitutional Court of the Republic of Croatia. It
stipulates the protocol in two cases where supervisory control is executed over
the passing of regulations for the execution of the Constitution, laws and other
regulations. Firstly, according to Article 105.1,24 this is a situation where, “If
the Constitutional Court finds that the competent body has not passed a regula-
tion for executing provisions of the Constitution, laws and other regulations,
and was obliged to pass such a regulation, it shall so inform the Government of
the Republic of Croatia". Secondly, pursuant to paragraph 2 of the same article,
“If the Constitutional Court finds that the Government of the Republic of
Croatia has not passed a regulation for executing provisions of the Constitution,
laws and other regulations, it shall so inform the Croatian Parliament".
Naturally, by the nature of things, but also further to the obligation set out in
paragraph 3 of the same article, the notification on supervisory control in the
event referred to in paragraph 1 of the article is submitted in written form to the
Prime Minister of the Republic of Croatia, and the notification referred to in
paragraph 2 of the article, to the Speaker of the Croatian Parliament.
The specific nature of the situation in constitutional law that occurs when in the
procedure of supervisory control of the passing of laws for the execution of the
Constitution, laws and other regulations, the Constitutional Court establishes that
the competent authority did not adopt such a regulation, it establishes the exis-
tence of a legal gap nolens volens, and in the case of a regulation for the execu-
tion of the Constitution, then it is in principle a legislative omission. The said
legal gaps and legislative omissions by their very nature have a negative impact
on the rule of law, especially its content-related elements expressed in the prin-
ciples of constitutionality and legality and legal certainty. Particularly serious
consequences for these principles result from a legislative omission when a reg-
ulation (constitutional act or law) for the execution of the Constitution is not
passed. The obligation for adopting regulations for the execution of the
Constitution or some of its provisions leads to the conclusion that the provisions
of the Constitution are such that they are not suitable for direct implementation.
The failure to pass regulations for the execution of the Constitution prevents de
facto and de jure its implementation and harms its standing, which results in vio-
lations of the highest values of the constitutional order, in particular the rule of
law, constitutionality and legality, and legal certainty.
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24  Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette 49/2002 – consolidated text.
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By notifying the Government of the Republic of Croatia and the Croatian
Parliament that in the performance of its supervisory control it established that
the competent authorities have failed to pass the relevant legislation for the exe-
cution of the Constitution, laws and other regulations, the Constitutional Court
simultaneously warns the bodies of the following: a) the existence of legal gaps
and legislative omissions leading to porousness in the constitutional order by
which its consistency, uniformity, applicability, and efficiency are undermined;
b) that such legal gaps and legislative omissions are ongoing causes of viola-
tions of the principles of constitutionality and legality, legal certainty, and the
rule of law, both as principles and as some of the highest values of the consti-
tutional order, with a continued and devastating effect on them and on the over-
all efficiency and stability of the constitutional order. Naturally, for each regu-
lation that is not passed, pro rata to its position in the hierarchy of the legal sys-
tem, and the role and significance for the execution of a higher regulation,
because of which it had to be adopted; c) that it is not competent to decide ini-
tially on the existence of legal gaps and legislative omissions, and to examine
their constitutionality and legality, but that it is competent to act in a way that
when it establishes such a situation in the course of implementation that it noti-
fies the competent authorities about how it intends to enable the makers of leg-
islative policies and the implementation thereof to conduct adequate actions to
fulfil their constitutional and legislative obligation and adopt a regulation
required for the execution of the Constitution, laws and other regulations. Thus,
the Constitutional Court fulfils its role as the negative legislator through a spe-
cific form of constitutional law activism towards the positive legislator.
There have been situations in the case law of the Constitutional Court of the
Republic of Croatia to date where, by referring to Article 30 of the Constitution
together with Article 105 of the Constitutional Act on the Constitutional Court,
it submitted a notification on the non-adoption, or the adoption after the expira-
tion of the deadline, of regulations required for the execution of higher legal
acts. To illustrate, let me remind you of Notification to the Croatian Parliament
no. U-X-835/2005 of 24 February 2005. In that notification, the Constitutional
Court, inter alia, warned that “subordinate legislation is often adopted after the
legal deadline for its adoption expires, which is not in conformity with the prin-
ciple of constitutionality and legality”.
In the performance of both its activities, regardless of whether with respect to
monitoring compliance with the Constitution and laws or supervisory control of
the passing of legislation for the execution of the Constitution, laws and other
regulations, the Constitutional Court finds itself in a position where it detects
the existence of legal gaps or legislative omissions and, by preparing its notifi-
cation, it examines their impact on the rule of law, constitutionality and legality,
legal certainty and, ultimately, on the effectiveness of the constitutional law 
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150 system. In its notification, it reports to the competent authorities about its 
findings, enabling them to take legal action as soon as possible as the positive
legislator in the form of passing the required legislation or amending its 
provisions, thus eliminating legal gaps or correcting legislative omissions in the
legal system.
It is evident from the foregoing that the notifications are a very important instru-
ment of action for the Constitutional Court in the implementation of its duty to
respect and execute the Constitution. The primary reason is that the
Constitutional Court provides information on its findings to the highest bodies
of the legislative and executive branches and about what they should do in their
remit to execute the principle of constitutionality and legality, and the rule of
law and legal certainty. It is precisely because of the significance of the notifi-
cations for all of them and further to Article 104 and Article 105 of the
Constitutional Act on the Constitutional Court of the Republic of Croatia that it
prescribes that they are decided by a session of the Constitutional Court.25

6. On legal gaps in proceedings further to constitutional complaints
Human rights and fundamental freedoms in the constitutional system of the
Republic of Croatia, just as in other constitutional democratic states charac-
terised by the rule of law, are among the more important elements of its consti-
tutionalisation.26 The Croatian legislator confirms such an approach to human
rights and fundamental freedoms, in addition to other bases, with the following:
a) they are established, regulated and protected by the constitution, that is, the
norms of constitutional law, and they are elaborated in laws; 27 b) their protec-
tion is secured internally at the level of the Constitutional Court of the Republic
of Croatia, and supranationally at the level of the European Court of Human
Rights in Strasbourg; c) the framer of the Croatian constitution assigned to them
legal power above the law, although below the Constitution, in the legal acts of
supranational law regulating them within the meaning of Article 141;28 and d)
in its constitutional case law, the Constitutional Court of the Republic of Croatia
accepted the Convention for the Protection of Human Rights and Fundamental
Freedoms as a sub-constitutional legal act.29 Such a position of human rights
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25 Ibid; see Article 104.2 and Article 105.4.
26  For more on constitutionalism as a theoretical concept of contemporary constitutional democratic state of human

rights and fundamental freedoms and the rule of law, see A. Bačić.: "Hrvatska i izazovi konstitucionalizma" [Croatia
and the Challenges of Constitutionalism], Split, 2011. 

27 See Article 83.2 of the Constitution of the Republic of Croatia, Official Gazette 85/2010 – consolidated text.
28  Ibid; Article 141 reads: "International treaties which have been concluded and ratified in accordance with the

Constitution, published and which have entered into force shall be a component of the domestic legal order of the
Republic of Croatia and shall have primacy over domestic law. Their provisions may be altered or repealed only under
the conditions and in the manner specified therein or in accordance with the general rules of international law”.

29 I borrowed the term "sub-constitutional" from J. Omejec, former president of the Constitutional Court of the
Republic of Croatia, which she used in her paper: "The New European Transitional Constitution and the
Transformative Role of Constitutional Courts” in "The Twentieth Anniversary of the Constitution of the Republic of
Croatia", Collection of Papers of the Croatian Academy of Sciences and Arts, Zagreb, 2011, pp. 61-85.
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and fundamental freedoms in constitutional law requires that they be guaran-
teed and, on the other hand, that their protection be prescribed through the
norms of constitutional law before the Constitutional Court.
Consequently, it is logical that the framer of the Croatian constitution stipulat-
ed in Article 62 of the Constitutional Act on the Constitutional Court of the
Republic of Croatia:

“(1) Everyone may lodge a constitutional complaint with the Constitutional
Court if he/she deems that the individual act of a state body, a body of local
and regional self-government, or a legal person with public authority that
decided about his/her rights and obligations, or about suspicion or accusa-
tion for a criminal act, has violated his/her human rights or fundamental
freedoms guaranteed by the Constitution, or his/her right to local and
regional self-government guaranteed by the Constitution (hereinafter: con-
stitutional right).
(2) If some other legal remedy is provided for against the violation of con-
stitutional rights, a constitutional complaint may be lodged only after this
remedy has been exhausted.
(3) In matters in which an administrative dispute is provided for, or a
review of a civil or non-contentious procedure, remedies are exhausted
after the decision has been rendered upon these legal remedies.”

Acting in proceedings further to constitutional complaints, such as proceedings
for controlling and protecting human rights and fundamental freedoms guaran-
teed by the Constitution, the Constitutional Court has encountered the question
of legal gaps (directly or indirectly). In such proceedings, the Constitutional
Court of the Republic of Croatia has discussed and examined whether in court
(and/or administrative) proceedings the competent authority provided an inter-
pretation of the existing legal gap in accordance with the Constitution, or, to be
more precise, in accordance with the rights and fundamental freedoms guaran-
teed in the Constitution. In other words, it has asked whether by such an inter-
pretation it has established, accepted and applied a legal rule by which it fills
the legal gap and, by applying it to the case concerned, adopts it by a decision
by which it did or did not ensure the protection and exercise of human rights.
Three types of cases concerning the review of and decision-making on legal
gaps further to constitutional complaints have crystallised in the case law of the
Constitutional Court of the Republic of Croatia.30

The first can be illustrated with the following example. 
In Case no. U-III-1621/2001 of 30 March 2005, the Constitutional Court decid-
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30 For more detail, see very informative and expertly prepared material of the Constitutional Court of the Republic of
Croatia drawn up in answers to the questionnaire for the XIV Congress of the Conference of European Constitutional
Courts, Case no.: SuP-MS-2/2008.



152 ed on a constitutional complaint in which the applicant referred, among other
things, to a violation of the right to the equality of all before the law and the
right to work, earnings and social security. He appealed against a judgment of
the Supreme Court of the Republic of Croatia which finalised a labour dispute
in which the Supreme Court found that the applicant’s employment had ended
because a new firm had been created from a working unit of the former firm on
the grounds of the Decree on the Prohibition of the Disposal and Transfer of
Assets of Certain Legal Entities in the Territory of the Republic of Croatia
(Official Gazette 52/1991). The Constitutional Court quashed the judgment of
the Supreme Court of the Republic of Croatia by the said decision, and in its
statement of reasons it stated among other things:

"The Constitutional Court of the Republic of Croatia finds no grounds for
the view expressed by the review court. The provision of Article 6 of the
1991 Decree recognises the right of workers in a working unit to decide
how they will set up the new form of organisation, which also implies their
right to decide on their status in labour law. Otherwise, the form of organi-
sation would be to the detriment of the workers, which contravenes the
legal purpose of the Decree which was issued to protect the economic inter-
ests of the Republic of Croatia under the current circumstances.
It must also be noted that the said Decree of 1991, although it does not
explicitly regulate relations in labour law and the status in labour law of the
existing workers, cannot be interpreted to the detriment of the workers
because of the existence of a legal gap. Accepting the legal opinion of the
Supreme Court would imply that the new legal person has the right to
organise itself without any obligation towards the fact that it employs work-
ers at the moment of its organisation, which was undoubtedly not the pur-
pose of the Decree.”

The Constitutional Court embraced this position in other equivalent cases. See,
for example, Case no. U-III-1027/1998 of 26 January 2001.
Secondly, the group of cases in which the Constitutional Court encountered
legal gaps further to constitutional complaints is connected with objections
claiming violations of the right of the applicants to a trial within a reasonable
time and the right of access to court in proceedings for the compensation of
damages caused by acts of terrorism, or by members of the Croatian Army and
the police forces, connected with the performance of their service during the
Homeland War. Regarding these issues that were presented by applicants in
their constitutional complaints, in the Amendments to the Civil Obligations
Act,31 the legislator set an instructional deadline for the legislator to adopt new
regulations. The legislator did not comply even remotely with the deadline but
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31 Act on Amendments to the Civil Obligations Act, "Narodne novine" no. 7/1996.
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adopted the regulations after the deadline had expired. However, during the
legal gap (considering that special regulations were not adopted), the competent
courts were prevented (by force of the amended Civil Obligations Act) from
taking action connected with adjudication on the complaints lodged. Beyond
any doubt, the legal gap had a negative impact on the exercise and protection of
human rights for the Constitutional Court. Namely, in its decisions (for exam-
ple, Decision no. U-IIIA-892/2002 of 7 July 2004), the Constitutional Court
held that in view of such proceedings of regular courts (which had to respect the
legal gap caused by legislative omission, i.e., the legislator’s inactivity) there
was a violation of the right to a trial within a reasonable time and a violation of
the right of access to court, and so it accepted the constitutional complaints and
awarded the applicants appropriate compensation for the violation of their con-
stitutional rights. 
Thirdly, a certain type of proceedings that lead to decisions on legal gaps fur-
ther to constitutional complaints is connected with Article 63 of the
Constitutional Act on the Constitutional Court of the Republic of Croatia.
Namely, it provides for an exception that imposes an obligation on the
Constitutional Court to institute proceedings further to a constitutional com-
plaint even before the legal path is exhausted. Naturally, where the court does
not decide on the rights and obligations of a party or the suspicion or accusa-
tion of criminal acts within a reasonable time, or where the disputed individual
act gravely violates constitutional rights, it is wholly evident that the failure to
institute constitutional proceedings could result in serious and irreparable con-
sequences for the applicant.32

Apart from the said participation and decisions on legal gaps by the
Constitutional Court, a reminder is in order that the framer of the Croatian con-
stitution laid down duties for the authorities that executed acts that were the
cause of violations of human rights and fundamental freedoms. Namely, in the
event that the Constitutional Court accepts a constitutional complaint and thus
repeals the disputed (individual) act, the competent judicial or administrative
authority, the body of local and regional self-government or legal persons vest-
ed with public authority whose act was quashed must adopt a new act to replace
it.33 When adopting a new act, such bodies are obligated to conform to the legal
positions of the Constitutional Court adopted in the decision that quashed the
act by which a particular human right and fundamental freedom of the applicant
was violated.34

At the end of this paper, it is worth stating again that the framer of the Croatian

IN
T
E
R
N
A
T
IO
N
A
L 
A
LM
A
N
A
C
. 
C
O
N
ST
IT
U
T
IO
N
A
L 
JU
ST
IC
E
 I
N
 T
H
E
 N
E
W
 M
IL
LE
N
N
IU
M

32 For more detail, see Article 63 of the Constitutional Act on the Constitutional Court of the Republic of Croatia,
Official Gazette No. 49/2002 – consolidated text.

33 Ibid; for more detail, see Article 76.
34 Ibid; for more detail, see Article 77.2.



Constitution has provided the Constitutional Court, when it establishes that its
repealing decision (in abstract control) may lead to a legal gap in the legal order,
with a mechanism to remedy fully or significantly its negative effect on the rule
of law and legal certainty. The Constitutional Act on the Constitutional Court
has provided the Croatian Constitutional Court with the possibility to apply a
so-called postponement.35 This constitutional mechanism enables the
Constitutional Court of the Republic of Croatia, on a case-by-case basis, always
to review the time that is needed by the legislator to adopt a new law or other
regulation or a particular provision and to set the point in time by relying on the
type and scope of the repealed act or its individual provisions, its significance
and impact on social relations. In its constitutional case law, the Constitutional
Court of the Republic of Croatia has used this mechanism on several (but not
too many) occasions, for example in its Decision no. U-I-1569/2004 of 20
December 2006, etc.

7. final remarks
There is no doubt that legal gaps or legislative omissions are to a greater or less-
er extent part of any constitutional law system. They have a negative impact on
the consistency and integrity of the legal system, but also on the rule of law,
legal certainty, and constitutionality and legality.
There are many causes of legal gaps or legislative omissions, the most signifi-
cant certainly being the imperfect nature of the legal system and its inability to
anticipate legal regulation proportionate to the expansion and development of
existing and new social relations. In their essence, they are decisive proof that
life always develops more quickly than law can anticipate.
Constitutional law orders foresee possibilities and prescribe foundations in leg-
islation for judicial, administrative and other bodies of local, regional or other
public authorities to use in dealing with legal gaps and legislative omissions in
decision-making proceedings and in the execution of the law. Naturally, this
involves the use of various methods for interpreting legislation and its provi-
sions and applying it to a specific case by analogy. A rule engendered in this
way and applied in a particular case in European continental law generally
applies only to that case and may not be the source of law for anyone, includ-
ing for a body that created it when resolving a new case.
In terms of the resolution of specific cases, legal gaps or legislative omissions
are often the cause of violations of the principle of equality, even discrimina-
tion. It is for this reason that they are excluded and prohibited in criminal law.
Legal gaps and legislative omissions affect both the structure and execution of
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35 Ibid; Article 55.2.



the legislative order. This is why they are significant both for the theory of con-
stitutional law and for constitutional case law.
In the constitutional system of the Republic of Croatia, legal gaps or legislative
regulations are not mentioned expressis verbis. Of course, this does not mean
that they do not exist.
Since legal gaps are not expressly mentioned in the constitutional order, it is
understandable that at the time of prescribing the jurisdiction of the
Constitutional Court of the Republic of Croatia the framer of the Croatian
Constitution laid down nothing about its authority to decide on legal gaps or
legislative omissions. Consequently, the Constitutional Court embraced a firm
position that it does not decide on their constitutionality and legality.
However, at the same time, such a constitutional situation does not mean that
the Constitutional Court does not encounter and examine legal gaps and legisla-
tive omissions. It encounters them both in the abstract control of the constitu-
tionality of laws, the constitutionality and legality of other regulations, and in
acting in specific constitutional disputes for the protection of human rights and
fundamental freedoms guaranteed by the Constitution. Further, it encounters
them in the execution of its other competences established in the Constitution
and in the Constitutional Act on the Constitutional Court: a) monitoring com-
pliance with the Constitution and laws; and b) supervisory control of the pass-
ing of regulations for the execution of the Constitution, laws and other regula-
tions. This paper has dealt with the proceedings of the Constitutional Court of
the Republic of Croatia concerning legal gaps and legislative omissions, and the
activities that it may conduct, so I shall not repeat them here.
In conclusion, the following should perhaps be pointed out.
First, the Constitutional Court establishes that it is not competent to decide on
the existence of legal gaps and legislative omissions in proceedings involving
the review of the constitutionality of laws, and of the constitutionality and legal-
ity of other regulations.
Second, in proceedings of abstract control, inter alia, it establishes the existence
of legal gaps and legislative omissions and then, as a rule, either submits a noti-
fication to the Croatian Parliament about such observed unconstitutionality or
illegality or, within its competence to conduct supervisory control of the pass-
ing of regulations for the execution of the Constitution, laws and other regula-
tions, notifies the Government or the Croatian Parliament that the competent
authority, that is obligated to execute a particular regulation, did not execute it
either fully or partially. By such action, it contributes to the elimination or fill-
ing of legal gaps or legislative omissions.
Therefore, we may truly say that the Constitutional Court of the Republic of
Croatia has certain legal instruments at its disposal to examine legal gaps (it is 155
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156 another matter whether they are entirely sufficient). Its constitutional case law
shows that it uses them and thus, by filling legal gaps and dealing with legisla-
tive omissions, it generally manifests Constitutional Court activism by influenc-
ing the formation of laws and other regulations.
In the performance of this activity, the Constitutional Court and the legislator
build relations of cooperation and mutual checks, and in so doing they soften
the sharp edges between them as the negative and the positive legislators.

ÐÅÇÞÌÅ

Íåñîìíåííî, ïðàâîâûå ïðîáåëû èëè óïóùåíèÿ â çàêîíîäàòåëüñòâå â
áîëüøåé èëè ìåíüøåé ñòåïåíè ÿâëÿþòñÿ ÷àñòüþ ñèñòåìû êîíñòèòó-
öèîííîãî ïðàâà. Îíè èìåþò îòðèöàòåëüíîå âîçäåéñòâèå íå òîëüêî íà
ñîãëàñîâàííîñòü è öåëîñòíîñòü ïðàâîâîé ñèñòåìû, íî è íà âåðõîâåíñò-
âî ïðàâà, ïðàâîâóþ îïðåäåëåííîñòü è êîíñòèòóöèîííîñòü. 

Èìååòñÿ ìíîãî ïðè÷èí âîçíèêíîâåíèÿ ïðîáåëîâ â çàêîíîäàòåëüñòâå.
Íàèáîëåå çíà÷èìûìè, áåçóñëîâíî, ÿâëÿþòñÿ íåñîâåðøåíñòâî ïðàâîâîé
ñèñòåìû è åå íåñïîñîáíîñòü ïðåäâèäåòü ïðàâîâîå ðåãóëèðîâàíèå è
ðàçâèòèå ñóùåñòâóþùèõ è íîâûõ îáùåñòâåííûõ îòíîøåíèé. Ïî ñóòè
îíè ÿâëÿþòñÿ äîêàçàòåëüñòâîì òîãî, ÷òî æèçíü âñåãäà ðàçâèâàåòñÿ ãî-
ðàçäî áûñòðåå, ÷åì çàêîí ìîæåò ïðåäâèäåòü. 

Â ñèñòåìå êîíñòèòóöèîííîãî ïðàâà Ðåñïóáëèêè Õîðâàòèÿ ïðàâîâûå
ïðîáåëû èëè çàêîíîäàòåëüíûå óïóùåíèÿ expressis verbis íå óïîìèíà-
þòñÿ. Îäíàêî ýòî íå îçíà÷àåò, ÷òî îíè íå ñóùåñòâóþò. Êîíñòèòó-
öèîííûé Ñóä Ðåñïóáëèêè Õîðâàòèè ñîãëàñíî Êîíñòèòóöèè íå èìååò
ïðàâî ïðèíèìàòü ðåøåíèÿ êàñàòåëüíî ïðàâîâûõ ïðîáåëîâ èëè çàêî-
íîäàòåëüíûõ óïóùåíèé, ÷òî íå îçíà÷àåò, ÷òî Êîíñòèòóöèîííûé Ñóä íå
ñòàëêèâàåòñÿ ñ íèìè è íå èçó÷àåò èõ. Îí ñòàëêèâàåòñÿ ñ íèìè êàê ïðè
àáñòðàêòíîì êîíòðîëå êîíñòèòóöèîííîñòè çàêîíîâ, êîíñòèòóöèîí-
íîñòè è çàêîííîñòè äðóãèõ ïðàâîâûõ àêòîâ, òàê è ïðè ðàññìîòðåíèè
êîíêðåòíûõ êîíñòèòóöèîííûõ ñïîðîâ î çàùèòå ïðàâ ÷åëîâåêà è îñíîâ-
íûõ ñâîáîä, ãàðàíòèðîâàííûõ Êîíñòèòóöèåé. 
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ÄÎÊÒÐÈÍÀ ÂÎÇÎÁÍÎÂËÅÍÈß ÄÅÉÑÒÂÈß
ÏÐÅÄÛÄÓÙÅÉ ÐÅÄÀÊÖÈÈ ÍÎÐÌ ÇÀÊÎÍÎÂ
Â ÄÅßÒÅËÜÍÎÑÒÈ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ

ÑÓÄÀ ÓÊÐÀÈÍÛ

ÑÅÐÃÅÉ  ÂÄÎÂÈ×ÅÍÊÎ
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Óêðàèíû

1. Âîçîáíîâëåíèå äåéñòâèÿ ïðåäûäóùåé ðåäàêöèè íîðì 
çàêîíîâ: íàó÷íàÿ îñíîâà 
Âîïðîñ îòíîñèòåëüíî òàêîãî ñïîñîáà þðèäè÷åñêîé òåõíèêè, êàê âîçîá-
íîâëåíèå äåéñòâèÿ ïðåäûäóùåé (ñòàðîé) ðåäàêöèè çàêîíà âñëåäñòâèå
ïðèçíàíèÿ ÊÑÓ âíåñåííûõ â íåãî èçìåíåíèé íåêîíñòèòóöèîííûìè,
ìîæíî ñ÷èòàòü íåäîñòàòî÷íî èññëåäîâàííûì â óêðàèíñêîé þðèäè÷åñ-
êîé íàóêå. Äàííàÿ ñòàòüÿ, ïî ñóòè, ÿâëÿåòñÿ ïðîäîëæåíèåì èññëåäîâà-
íèé àâòîðà1, ñâÿçàííûõ ñ ïðèìåíåíèåì âûøåóêàçàííîé þðèäè÷åñêîé
òåõíèêè â íåêîòîðûõ ðåøåíèÿõ ÊÑÓ.  

Íà íàø âçãëÿä, âîçîáíîâëåíèå ðàíåå äåéñòâóþùèõ ïîëîæåíèé çàêîíà
âñëåäñòâèå ïðèçíàíèÿ íåêîíñòèòóöèîííûìè âíåñåííûõ â íåãî èçìåíå-
íèé ìîæíî ñ÷èòàòü îñîáåííûì ñïîñîáîì åãî ðåòðîàêòèâíîãî äåéñò-
âèÿ2. Õîòÿ òàêîé ïðàâîâîé òåõíèêå ïðèñóùè è ÷åðòû óëüòðààêòèâíîãî
äåéñòâèÿ çàêîíà âî âðåìåíè, ïîñêîëüêó ïîëîæåíèÿ çàêîíà, óòðàòèâ-
øèå ñèëó â ñâÿçè ñ èçìåíåíèÿìè, ÷åðåç îïðåäåëåííîå âðåìÿ (ïîñëå
ñîîòâåòñòâóþùåãî ðåøåíèÿ ÊÑÓ) îïÿòü âñòóïàþò â çàêîííóþ ñèëó, à
íîðìû-èçìåíåíèÿ òåðÿþò þðèäè÷åñêóþ ñèëó.   

Ïî ìíåíèþ íåêîòîðûõ ó÷åíûõ, óëüòðààêòèâíîñòü (ïåðåæèâàíèå) ñòà-
ðîãî çàêîíà (íîðìû) îçíà÷àåò, ÷òî íîðìàòèâíûé àêò, îòìåíåííûé íî-
âûì, â êàêîé-òî ìåðå ïðîäîëæàåò äåéñòâîâàòü è ïîñëå óòðàòû èì þðè-
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1 Ñì., íàïðèìåð: Âäîâі÷åíêî Ñ.Ë. Âіäíîâëåííÿ äії ïîïåðåäíüîї ðåäàêöії íîðìàòèâíî-ïðàâîâîãî
àêòà âíàñëіäîê âèçíàííÿ Êîíñòèòóöіéíèì Ñóäîì Óêðàїíè âíåñåíèõ äî íüîãî çìіí
íåêîíñòèòóöіéíèìè / Ñ.Ë. Âäîâі÷åíêî // Âіñíèê Êîíñòèòóöіéíîãî Ñóäó Óêðàїíè. — 2011. — №
2. — Ñ. 73—81; Âäîâі÷åíêî Ñ.Ë. Íàñòóïíèé êîíñòèòóöіéíèé êîíòðîëü çìіí äî Îñíîâíîãî Çàêîíó
Óêðàїíè: ïåðåâіðêà ÷àñîì / Ñ.Ë. Âäîâі÷åíêî // Êîíòðîëü çà äîäåðæàííÿì íàëåæíîї
êîíñòèòóöіéíîї ïðîöåäóðè. — Ê.: Àëåðòà, 2011. — Ñ. 20—31.

2    Î äåéñòâèè íîðìàòèâíûõ àêòîâ âî âðåìåíè ñì. íàïðèìåð: Ïóøíÿê Î.Â. Ïðàâî і ÷àñ: ìîíîãð.
— Õ.: Âèä-âî «ÔІÍÍ», 2009. — 176 ñ.; Òåíüêîâ Ñ.Î. Äіÿ çàêîíó ó ÷àñі / Ñ.Î. Òåíüêîâ // Âіñíèê
ãîñïîäàðñüêîãî ñóäî÷èíñòâà. — 2002. — № 4. — Ñ. 147—150; Ìàçàí Ë.Ì. Äіÿ çàêîíіâ òà іíøèõ
íîðìàòèâíî-ïðàâîâèõ  àêòіâ ó ÷àñі â Ñòàðîäàâíіé Ðèìñüêіé äåðæàâі / Ë.Ì. Ìàçàí // Äåðæàâà і
ïðàâî: Çá. íàóê. ïð.: Þðèä. і ïîëіò. íàóêè. — Ê., 2011. — Âèï. 52. — Ñ. 60—65; Ðèøåëþê À.Ì.
Äіÿ çàêîíó ó ïðîñòîðі, ÷àñі òà çà êîëîì îñіá // Ðèøåëþê À.Ì. Çàêîíîòâîð÷іñòü â Óêðàїíі: íàâ÷.
ïîñіá. — Ê.: Іí-ò çàêîíîäàâñòâà,  2013.  — Ñ. 72—97. 



158 äè÷åñêîé ñèëû. Íî òàêîå ïåðåæèâàíèå, êàê è îáðàòíîå äåéñòâèå, —
ýòî èñêëþ÷åíèå èç îáùåãî ïðàâèëà íåìåäëåííîãî äåéñòâèÿ íîðìà-
òèâíîãî àêòà âî âðåìåíè3. Äðóãèå ó÷åíûå âûäåëÿþò òåìïîðàëüíîå
äåéñòâèå óòðàòèâøåãî ñèëó íîðìàòèâíîãî àêòà â ñëó÷àå âîçîáíîâëåíèÿ
åãî äåéñòâèÿ è íå îòíîñÿò åãî íè ê îäíîìó èç âèäîâ äåéñòâèÿ âî âðå-
ìåíè òàêîãî àêòà (íè ê îáðàòíîé, íè ê ïåðåæèâàþùåé)4. 

Î÷åâèäíî, ÷òî, ïðèçíàâàÿ çàêîíû èëè îòäåëüíûå èõ íîðìû íåêîíñòè-
òóöèîííûìè, îðãàíû êîíñòèòóöèîííîé þðèñäèêöèè òåì ñàìûì ñîç-
äàþò ïðîáåë â ïðàâîâîì ðåãóëèðîâàíèè, ïîñêîëüêó íåêîíñòèòóöèîí-
íûå ïîëîæåíèÿ èñêëþ÷àþòñÿ èç ïðàâîâîé ñèñòåìû. 

Íåîáõîäèìîñòü îïðåäåëåííîãî, èíîãäà äëèòåëüíîãî âðåìåíè äëÿ çàïîë-
íåíèÿ çàêîíîäàòåëåì òàêîãî ïðîáåëà âëå÷åò çà ñîáîé âîçìîæíîñòü
âîçíèêíîâåíèÿ ñèòóàöèè, êîãäà ñóáúåêò ïðàâîïðèìåíåíèÿ, êîòîðûé
äîëæåí íåîòëàãàòåëüíî ïðèìåíèòü íîðìó ïðàâà (îñîáåííî â ïðîöåññå
çàùèòû ïðàâ è ñâîáîä ãðàæäàí), äîëæåí ïðèìåíÿòü àíàëîãèþ ïðàâà
èëè æå îòêëàäûâàòü ïðèíÿòèå óïðàâëåí÷åñêîãî ðåøåíèÿ, ÷òî íå âñåãäà
ÿâëÿåòñÿ ïîçèòèâíûì5. 

Ýòî ñâèäåòåëüñòâóåò î òîì, ÷òî çàêîíîäàòåëü íå âñåãäà îïåðàòèâíî ìî-
æåò çàïîëíèòü âîçíèêøèé ïðîáåë, à ïîñåìó îðãàí êîíñòèòóöèîííîé
þðèñäèêöèè äîëæåí âñåãäà ïðîãíîçèðîâàòü ïîñëåäñòâèÿ ñâîèõ ðåøå-
íèé î íåêîíñòèòóöèîííîñòè çàêîíîâ èëè èõ îòäåëüíûõ ïîëîæåíèé è
ïî âîçìîæíîñòè íå äîïóñêàòü ïðîáåëîâ, ïðèìåíÿÿ ðàçíûå ïðàâîâûå
ñïîñîáû, â òîì ÷èñëå âîçîáíîâëåíèå äåéñòâèÿ ïðåäûäóùåé ðåäàêöèè
ïðàâîâûõ íîðì.

2. Âîçîáíîâëåíèå äåéñòâèÿ ïðåäûäóùåé ðåäàêöèè íîðì 
çàêîíîâ â ïðàêòèêå Ñóäà
Â êîíñòèòóöèîííîì ïðàâå òåìà î âîçîáíîâëåíèè äåéñòâèÿ ïðåäûäó-
ùåé ðåäàêöèè çàêîíà â ñëó÷àå ïðèçíàíèÿ âíåñåííûõ â íåãî èçìåíåíèé
èëè äîïîëíåíèé íåêîíñòèòóöèîííûìè, êàê áûëî ñêàçàíî, åùå íåäîñòà-
òî÷íî èññëåäîâàíà. Äî íåäàâíåãî âðåìåíè ýòà òåìà íå áûëà ïðåäìåòîì
îáñóæäåíèÿ è â ÊÑÓ. 
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3    Ñì.: Áàõðàõ Ä.Í. Äåéñòâèå ïðàâîâîé íîðìû âî âðåìåíè // Ñîâåòñêîå ãîñóäàðñòâî è ïðàâî. —
1991. —  № 2. — Ñ. 13, 15. 

4    Ïóøíÿê Î.Â. Óëüòðààêòèâíà äіÿ â ÷àñі íîðìàòèâíî-ïðàâîâèõ àêòіâ / Î.Â. Ïóøíÿê // Äåðæàâíå
áóäіâíèöòâî òà ìіñöåâå ñàìîâðÿäóâàííÿ: Çá. íàóê. ïð. — Õ.,  2005. — Âèï. 9. — Ñ. 158.

5    Òàê, íàïðèìåð, ïîñëå Ðåøåíèÿ ÊÑÓ îò 9 ñåíòÿáðÿ 2010 ãîäà № 19-ðï/2010, ñîãëàñíî êîòîðîìó
áûëè ïðèçíàíû íåêîíñòèòóöèîííûìè íåêîòîðûå ïîëîæåíèÿ Çàêîíà Óêðàèíû «Î âíåñåíèè
èçìåíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû Óêðàèíû îòíîñèòåëüíî ïîäâåäîìñòâåííîñòè
äåë, ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè», âîçíèêëà ñèòóàöèÿ, ïðè êîòîðîé ñóäû îáùåé
þðèñäèêöèè ïðèîñòàíàâëèâàëè ñóäîïðîèçâîäñòâî ïî äåëàì äî óðåãóëèðîâàíèÿ îòäåëüíûõ
ïðîöåññóàëüíûõ âîïðîñîâ íà çàêîíîäàòåëüíîì óðîâíå. Ñîãëàñíî óêàçàííûì çàêîíîäàòåëüíûì
èçìåíåíèÿì ðàññìîòðåíèå äåë, ñâÿçàííûõ ñ ñîöèàëüíûìè âûïëàòàìè, îñóùåñòâëÿåòñÿ â
ïîðÿäêå ãðàæäàíñêîãî, à íå, êàê áûëî ðàíåå, àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà. Ââåäåíèå
òàêîãî ïîðÿäêà ðàññìîòðåíèÿ äåë, êàê óñòàíîâèë ÊÑÓ, ñóæàåò îáúåì ïðàâà ãðàæäàí íà
ñóäåáíóþ çàùèòó â ñïîðàõ ñ îðãàíàìè ãîñóäàðñòâåííîé âëàñòè. Êðîìå òîãî, ïðè ðàçðåøåíèè
ñïîðîâ â ïîðÿäêå àäìèíèñòðàòèâíîãî ñóäîïðîèçâîäñòâà ãðàæäàíå îñâîáîæäàþòñÿ îò ïëàòû çà
ìàòåðèàëüíî-òåõíè÷åñêîå îáåñïå÷åíèå ðàññìîòðåíèÿ äåë.
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Îäíàêî, ê ïðèìåðó, â ïðàêòèêå Ñóäà ñóùåñòâóåò íåìàëî ðåøåíèé, â
êîòîðûõ îí ïðèçíàâàë íåêîíñòèòóöèîííûìè îòäåëüíûå ïîëîæåíèÿ
çàêîíîâ î ãîñóäàðñòâåííîì áþäæåòå, êîòîðûå âðåìåííî, íà áþäæåò-
íûé ãîä ïðèîñòàíàâëèâàëè äåéñòâèå (èñïîëíåíèå) íåêîòîðûõ ñîöèàëü-
íûõ çàêîíîâ6. Þðèäè÷åñêè ÊÑÓ òàêèì îáðàçîì âîçîáíîâëÿë äåéñòâèå
ýòèõ ñîöèàëüíûõ çàêîíîâ, äàæå íå ïðèáåãàÿ ê ôîðìóëèðîâàíèþ ïðà-
âîâûõ ïîçèöèé ïî ýòîìó ïîâîäó, òî åñòü òàêîå âîçîáíîâëåíèå ïîäðàçó-
ìåâàëîñü àâòîìàòè÷åñêè.

Â ýòîì æå àñïåêòå åùå îäíèì ïðèìåðîì âîññòàíîâëåíèÿ Ñóäîì íàðó-
øåííûõ ïðàâ è ñâîáîä ãðàæäàí ìîæåò ïîñëóæèòü Ðåøåíèå ïî äåëó îá
àäìèíèñòðàòèâíîé îòâåòñòâåííîñòè â ñôåðå îáåñïå÷åíèÿ áåçîïàñíîñ-
òè äîðîæíîãî äâèæåíèÿ7. Â ýòîì ðåøåíèè ÊÑÓ, ïðèçíàâàÿ íåêîíñòè-
òóöèîííûìè íåêîòîðûå ïîëîæåíèÿ Êîäåêñà Óêðàèíû îá àäìèíèñòðà-
òèâíûõ ïðàâîíàðóøåíèÿõ, ôàêòè÷åñêè âîçîáíîâèë ïðåäûäóùåå ñîñ-
òîÿíèå ïðàâîâîãî ðåãóëèðîâàíèÿ î ïðèâëå÷åíèè ëèö ê àäìèíèñòðà-
òèâíîé îòâåòñòâåííîñòè, â ÷àñòíîñòè, âðåìåííî èçìåíèë ïðîöåäóðó
ïðèìåíåíèÿ ìåð âîçäåéñòâèÿ ê íàðóøèòåëÿì, ðåêîìåíäîâàâ, ðóêî-
âîäñòâóÿñü ÷àñòüþ âòîðîé ñòàòüè 70 Çàêîíà Óêðàèíû «Î Êîíñòèòó-
öèîííîì Ñóäå Óêðàèíû»8, Âåðõîâíîé Ðàäå Óêðàèíû ïðèâåñòè â ñîîò-
âåòñòâèå ê ýòîìó Ðåøåíèþ ïîðÿäîê ïðèâëå÷åíèÿ ëèö ê àäìèíèñòðà-
òèâíîé îòâåòñòâåííîñòè.  

Â ëþáîì ñëó÷àå, åñëè áû ÊÑÓ íå ïðèìåíÿë ïðè íåîáõîäèìîñòè è ïðî-
öåäóðíîé âîçìîæíîñòè òàêóþ ïðàâîâóþ òåõíèêó, êàê âîçîáíîâëåíèå
äåéñòâèÿ ïðåäûäóùåé ðåäàêöèè íîðì çàêîíîâ, òî åãî ðåøåíèÿ î ïðèç-
íàíèè íåêîíñòèòóöèîííûìè ïîëîæåíèé çàêîíîâ (çàêîíîäàòåëüíûõ
èçìåíåíèé) â îòäåëüíûõ ñëó÷àÿõ îäíîçíà÷íî ïðèâîäèëè áû ê ïðîáåëàì
â çàêîíîäàòåëüñòâå. Åñëè ïîñëå ïðèçíàíèÿ Ñóäîì íåêîíñòèòóöèîí-
íûìè îòäåëüíûõ ïîëîæåíèé çàêîíà çàêîíîäàòåëü íå ïðèíèìàåò ìåð ïî
îïåðàòèâíîìó âûïîëíåíèþ ñîîòâåòñòâóþùåãî ðåøåíèÿ ÊÑÓ è íå
çàïîëíÿåò îáðàçîâàâøèéñÿ â ðåãóëèðîâàíèè îáùåñòâåííûõ ïðàâîîò-
íîøåíèé ïðîáåë, òî î÷åâèäíî, ÷òî âñëåäñòâèå ýòîãî ìîãóò áûòü îãðàíè-
÷åíû ñîöèàëüíûå, ïîëèòè÷åñêèå,  ýêîíîìè÷åñêèå èëè äðóãèå ïðàâà è
ñâîáîäû ÷åëîâåêà è ãðàæäàíèíà.

Ïî ñóòè, ïðîöåäóðà âîçîáíîâëåíèÿ Êîíñòèòóöèîííûì Ñóäîì Óêðàèíû
ðàíåå äåéñòâóþùåé ðåäàêöèè íîðì çàêîíà íå áûëà èññëåäîâàíà äå- Ì
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6    Ñì., íàïðèìåð: Ðіøåííÿ ÊÑÓ âіä 1 ãðóäíÿ 2004 ðîêó № 20-ðï/2004 (ñïðàâà ïðî çóïèíåííÿ äії
àáî îáìåæåííÿ ïіëüã, êîìïåíñàöіé і ãàðàíòіé) // Âіñíèê Êîíñòèòóöіéíîãî Ñóäó Óêðàїíè. — 2005.
— № 6; Ðіøåííÿ ÊÑÓ âіä 9 ëèïíÿ 2007 ðîêó № 6-ðï/2007 (ñïðàâà ïðî ñîöіàëüíі ãàðàíòії
ãðîìàäÿí) // Âіñíèê Êîíñòèòóöіéíîãî Ñóäó Óêðàїíè. — 2007. — № 4.

7    Ðіøåííÿ ÊÑÓ âіä 22 ãðóäíÿ 2010 ðîêó № 23-ðï/2010 ó ñïðàâі çà êîíñòèòóöіéíèì çâåðíåííÿì
ãðîìàäÿíèíà Áàãіíñüêîãî Àðòåìà Îëåêñàíäðîâè÷à ùîäî îôіöіéíîãî òëóìà÷åííÿ ïîëîæåíü
÷àñòèíè ïåðøîї ñòàòòі 141 Êîäåêñó Óêðàїíè ïðî àäìіíіñòðàòèâíі ïðàâîïîðóøåííÿ (ñïðàâà ïðî
àäìіíіñòðàòèâíó âіäïîâіäàëüíіñòü ó ñôåðі çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó) // Âіñíèê
Êîíñòèòóöіéíîãî Ñóäó Óêðàїíè. — 2011. —  № 1.

8    Ïðî Êîíñòèòóöіéíèé Ñóä Óêðàїíè: Çàêîí Óêðàїíè âіä 16 æîâòíÿ 1996 ðîêó № 422/96—ÂÐ //
Âіäîìîñòі Âåðõîâíîї Ðàäè Óêðàїíè. — 1996. — № 49. — Ñò. 272.



òàëüíî íà äîêòðèíàëüíîì óðîâíå è ïîýòîìó íà ïðàêòèêå ïðèìåíÿëàñü
êðàéíå ðåäêî äî íåäàâíåãî âðåìåíè.

Îäíèì èç ïîêàçàòåëüíûõ ïðèìåðîâ ïðèìåíåíèÿ òàêîé ïðîöåäóðû ÿâ-
ëÿåòñÿ Ðåøåíèå ÊÑÓ ïî äåëó î ñîáëþäåíèè ïðîöåäóðû âíåñåíèÿ èçìå-
íåíèé â Êîíñòèòóöèþ Óêðàèíû9. 

Â ýòîì Ðåøåíèè ÊÑÓ ïðèìåíèë þðèäè÷åñêóþ òåõíèêó âîçîáíîâëåíèÿ
äåéñòâèÿ ïðåäûäóùåé ðåäàêöèè íîðì Êîíñòèòóöèè Óêðàèíû îò 28 èþ-
íÿ 1996 ãîäà, êîòîðûå áûëè èçìåíåíû, äîïîëíåíû è èñêëþ÷åíû
ñîãëàñíî Çàêîíó Óêðàèíû «Î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ Óê-
ðàèíû» îò 8 äåêàáðÿ 2004 ãîäà № 2222—IV10. Ýòîò Çàêîí Ñóä ïðèçíàë
íåêîíñòèòóöèîííûì èç-çà íàðóøåíèÿ ïðîöåäóðû åãî ïðèíÿòèÿ.

Ïðèìåíèâ â Ðåøåíèè óêàçàííóþ þðèäè÷åñêóþ òåõíèêó, ÊÑÓ îïðåäå-
ëèë, ÷òî òàêèì îáðàçîì îáåñïå÷èâàþòñÿ ñòàáèëüíîñòü êîíñòèòóöèîí-
íîãî ñòðîÿ, ãàðàíòèðîâàíèå êîíñòèòóöèîííûõ ïðàâ è îñíîâíûõ ñâîáîä
÷åëîâåêà, öåëîñòíîñòü, íåçûáëåìîñòü è áåñïðåðûâíîñòü äåéñòâèÿ Êîíñ-
òèòóöèè, åå âåðõîâåíñòâî êàê Îñíîâíîãî Çàêîíà ãîñóäàðñòâà íà âñåé
òåððèòîðèè Óêðàèíû.

Ñëåäîâàòåëüíî, ÊÑÓ, ðàññìàòðèâàÿ ýòî äåëî, áûë þðèäè÷åñêè è ôàê-
òè÷åñêè îáÿçàí íå äîïóñòèòü ïðàâîâîãî âàêóóìà, êîòîðûé ìîã îáðàçî-
âàòüñÿ â ðåçóëüòàòå ïðèçíàíèÿ çàêîíà î âíåñåíèè èçìåíåíèé  íåêîíñ-
òèòóöèîííûì. Ïîñêîëüêó äàííûå èçìåíåíèÿ êàñàëèñü çíà÷èòåëüíîãî
êîëè÷åñòâà êîíñòèòóöèîííûõ íîðì, ýòî ìîãëî áû ïðèâåñòè ê íàðóøå-
íèþ öåëîñòíîñòè Îñíîâíîãî Çàêîíà Óêðàèíû, è Ñóä ôàêòè÷åñêè ìîã
îñòàâèòü ñòðàíó áåç Êîíñòèòóöèè. Äàííîå îáñòîÿòåëüñòâî ïîâëèÿëî íà
Ðåøåíèå Ñóäà, êîòîðûé, îïèðàÿñü íà òåîðèþ è ïðàêòèêó ïðèìåíåíèÿ
ïðèíöèïà ðåòðîàêòèâíîãî äåéñòâèÿ ïðàâîâûõ àêòîâ, óêàçàë â ìîòèâè-
ðîâî÷íîé åãî ÷àñòè î íåîáõîäèìîñòè ïðèâåäåíèÿ íîðìàòèâíî-ïðàâî-
âûõ àêòîâ â ñîîòâåòñòâèå ñ Êîíñòèòóöèåé Óêðàèíû îò 28 èþíÿ 1996
ãîäà â ðåäàêöèè, ñóùåñòâîâàâøåé äî âíåñåíèÿ â íåå èçìåíåíèé ñîã-
ëàñíî Çàêîíó № 2222. 
Ïî ìíåíèþ íåêîòîðûõ ó÷åíûõ, óêàçàâ â Ðåøåíèè î «âîçîáíîâëåíèè
äåéñòâèÿ ïðåäûäóùåé ðåäàêöèè íîðì Êîíñòèòóöèè Óêðàèíû», ÊÑÓ
ïåðåñìîòðåë ñóùåñòâóþùèé ñòðîé ïóáëè÷íîé âëàñòè è ïåðåáðàë íà
ñåáÿ ïîëíîìî÷èÿ çàêîíîäàòåëüíîé âëàñòè â ãîñóäàðñòâå. À íåêîòîðûå
ïîëèòèêè óòâåðæäàëè è ïðîäîëæàþò óòâåðæäàòü, ÷òî òàêèì îáðàçîì
ÊÑÓ ïîìåíÿë êîíñòèòóöèîííûé ñòðîé â ãîñóäàðñòâå (ñîâåðøèë ãîñó-
äàðñòâåííûé ïåðåâîðîò).

Î÷åâèäíî, ÷òî ýòî íå òàê, õîòÿ áû ïîòîìó, ÷òî â äàííîì Ðåøåíèè Ñóä
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Ðіøåííÿ ÊÑÓ âіä 30 âåðåñíÿ 2010 ðîêó № 20-ðï/2010 ó ñïðàâі çà êîíñòèòóöіéíèì ïîäàííÿì 252
íàðîäíèõ äåïóòàòіâ Óêðàїíè ùîäî âіäïîâіäíîñòі Êîíñòèòóöії Óêðàїíè (êîíñòèòóöіéíîñòі) Çàêîíó
Óêðàїíè «Ïðî âíåñåííÿ çìіí äî Êîíñòèòóöії Óêðàїíè» âіä 8 ãðóäíÿ 2004 ðîêó № 2222—IV
(ñïðàâà ïðî äîäåðæàííÿ ïðîöåäóðè âíåñåííÿ çìіí äî Êîíñòèòóöії Óêðàїíè) // Âіñíèê
Êîíñòèòóöіéíîãî Ñóäó Óêðàїíè. — 2010. — № 5.

10   Ïðî âíåñåííÿ çìіí äî Êîíñòèòóöії Óêðàїíè: Çàêîí Óêðàїíè âіä 8 ãðóäíÿ 2004 ðîêó № 2222—IV
// Âіäîìîñòі Âåðõîâíîї Ðàäè Óêðàїíè. — 2005. — № 2. — Ñò. 44.Ñ
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íå âûøåë çà ïðåäåëû ñâîèõ ïîëíîìî÷èé. Âåäü êîíòðîëü çà ïðîöåäóðîé
âíåñåíèÿ èçìåíåíèé â Îñíîâíîé Çàêîí Óêðàèíû — ýòî òàêàÿ æå ÷àñòü
åãî ïîëíîìî÷èé, êàê è êîíòðîëü çà ìàòåðèàëüíûì ñîäåðæàíèåì ëþáî-
ãî ïðîåêòà çàêîíà î âíåñåíèè èçìåíåíèé â Êîíñòèòóöèþ.

Ñëåäóåò îòìåòèòü, ÷òî ïîäîáíóþ ïðàâîâóþ ïîçèöèþ èçëîæèë òàêæå
Êîíñòèòóöèîííûé Ñóä Ìîëäàâèè, êîòîðûé â Ïîñòàíîâëåíèè îò 4 ìàð-
òà 2016 ãîäà ïðèçíàë íåêîíñòèòóöèîííûì Çàêîí «Î âíåñåíèè èçìåíå-
íèé è äîïîëíåíèé â Êîíñòèòóöèþ Ðåñïóáëèêè Ìîëäîâà» îò 5 èþëÿ
2000 ãîäà № 1115—XIV11. Â ïóíêòå 211 ýòîãî Ðåøåíèÿ Êîíñòèòóöèîí-
íûé Ñóä Ìîëäàâèè îòìå÷àåò, ÷òî «ïðèðîäà Êîíñòèòóöèè, êàê âûñøåãî
çàêîíà, è èäåÿ êîíñòèòóöèîííîñòè ãîâîðÿò î òîì, ÷òî â Êîíñòèòóöèè
íåò è íå ìîãóò áûòü íåäîñòàòêè èëè âíóòðåííèå ïðîòèâîðå÷èÿ». Äàëåå,
â ñëåäóþùåì ïóíêòå, Êîíñòèòóöèîííûé Ñóä Ìîëäàâèè, ññûëàÿñü íà
ñâîþ ïðàâîâóþ ïîçèöèþ, èçëîæåííóþ ðàíåå â Ïîñòàíîâëåíèè îò 10
îêòÿáðÿ 2013 ãîäà № 33, óêàçûâàåò íà òî, ÷òî ïîëîæåíèÿ Êîíñòèòóöèè
ïîñëå ïðèçíàíèÿ íåêîíñòèòóöèîííûìè âíåñåííûõ â íèõ çàêîíîì
èçìåíåíèé âíîâü íà÷èíàþò äåéñòâîâàòü, ñòàíîâÿñü ÷àñòüþ àêòèâíîãî
ïðàâà. Òàêæå Êîíñòèòóöèîííûé Ñóä Ìîëäàâèè óñòàíîâèë, ÷òî äî ïðè-
íÿòèÿ ïàðëàìåíòîì íîâûõ ïîëîæåíèé ïðèìåíÿþòñÿ ïîëîæåíèÿ, ïðåä-
øåñòâîâàâøèå èçìåíåííûì.

Ñîîòâåòñòâåííî, â ïóíêòå 8 ðåçîëþòèâíîé ÷àñòè óêàçàííîãî Ïîñòàíîâ-
ëåíèÿ Êîíñòèòóöèîííûé Ñóä Ìîëäàâèè òàêæå óêàçàë, ÷òî îïðåäå-
ëåííûå  ïîëîæåíèÿ (÷àñòè ïåðâàÿ, òðåòüÿ, ÷åòâåðòàÿ ñòàòüè 78 è ñòàòüÿ
89) Êîíñòèòóöèè Ìîëäàâèè, äåéñòâîâàâøèå äî ïðèíÿòèÿ Çàêîíà «Î
âíåñåíèè èçìåíåíèé è äîïîëíåíèé â Êîíñòèòóöèþ Ðåñïóáëèêè Ìîë-
äîâà» îò 5 èþëÿ 2000 ãîäà, âíîâü âñòóïàþò â ñèëó è ñòàíîâÿòñÿ ÷àñòüþ àê-
òèâíîãî ïðàâîâîãî ôîíäà ñî äíÿ âûíåñåíèÿ íàñòîÿùåãî Ïîñòàíîâëåíèÿ.

Òàêèì îáðàçîì, êîíñòèòóöèîííûå ïîëîæåíèÿ, óòðàòèâøèå ñâîþ ñèëó,
÷åðåç 16 ëåò âîçîáíîâèëè ñâîå äåéñòâèå ïî ðåøåíèþ Êîíñòèòóöèîí-
íîãî Ñóäà Ìîëäàâèè. 

Ñëåäóåò îòìåòèòü, ÷òî äëÿ ÊÑÓ òåìà âîçîáíîâëåíèÿ ïðåäûäóùåé ðå-
äàêöèè íîðì çàêîíîâ î÷åíü âàæíà è àêòóàëüíà. Îáóñëàâëèâàåòñÿ ýòî è
òåì, ÷òî íà ñåãîäíÿøíèé äåíü â ïðîèçâîäñòâå Ñóäà íàõîäèòñÿ áîëåå
äåñÿòêà äåë, â êîòîðûõ ñóáúåêòû îáðàùåíèÿ ñòàâÿò âîïðîñ î íåêîíñ-
òèòóöèîííîñòè çàêîíîâ (èõ îòäåëüíûõ ïîëîæåíèé) î âíåñåíèè èçìåíå-
íèé â äðóãèå çàêîíû, ëèáî î íåêîíñòèòóöèîííîñòè îòäåëüíûõ ïîëîæå-
íèé çàêîíîâ ñ ïîñëåäóþùèìè çàêîíîäàòåëüíûìè èçìåíåíèÿìè èëè èç-
ëîæåííûìè â íîâîé ðåäàêöèè. Ýòî â îñíîâíîì êàòåãîðèÿ ñîöèàëüíûõ
äåë, â êîòîðûõ ñòàâÿòñÿ âîïðîñû î ïåíñèîííîì îáåñïå÷åíèè è äðóãèõ
ñîöèàëüíûõ âûïëàòàõ ãðàæäàí12.  
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11 Ïîñòàíîâëåíèå № 7 îò 4 ìàðòà 2016 ãîäà [Ýëåêòðîííûé ðåñóðñ]. — Ðåæèì äîñòóïà:
http://www.constcourt.md/ccdocview.php?tip=hotariri&docid=558&l=ru 

12   Ïåðå÷åíü êîíñòèòóöèîííûõ ïðåäñòàâëåíèé, íàõîäÿùèõñÿ íà ðàññìîòðåíèè ÊÑÓ ïî ñîñòîÿíèþ
íà 15 íîÿáðÿ 2016 ãîäà [Ýëåêòðîííûé ðåñóðñ]. — Ðåæèì äîñòóïà: http://ccu.gov.ua/novyna/
konstytuciyni-podannya-za-stanom-na-15-lystopada-2016-roku 



162 Íåêîòîðûå ñóäüè ÊÑÓ ñ÷èòàþò, ÷òî òàêèå çàêîíû (î âíåñåíèè èçìåíå-
íèé â äðóãèå çàêîíû) âîîáùå íå äîëæíû áûòü ïðåäìåòîì ðàññìîò-
ðåíèÿ Ñóäà, òàê êàê îíè âûïîëíèëè ñâîþ ôóíêöèþ è èõ ïîëîæåíèÿ
óæå ñòàëè ÷àñòüþ äðóãèõ (ïåðâè÷íûõ) çàêîíîâ. Ñòàâÿ ïîä ñîìíåíèå
òàêóþ òî÷êó çðåíèÿ, ñ÷èòàþ âîçìîæíûì äëÿ ïðèìåíåíèÿ Ñóäîì íå-
êîòîðûõ êðèòåðèåâ, ïðè íàëè÷èè êîòîðûõ çàêîí î âíåñåíèè èçìå-
íåíèé ìîæåò è äîëæåí áûòü ïðåäìåòîì ïðîâåðêè íà ñîîòâåòñòâèå
Êîíñòèòóöèè Óêðàèíû. Ïðåäïîëàãàþ, ÷òî äàííûå êðèòåðèè íà äîêòðè-
íàëüíîì óðîâíå ìîãóò áûòü êëàññèôèöèðîâàíû íà áåçóñëîâíûå è óñ-
ëîâíûå. 

Ê áåçóñëîâíûì îñíîâàíèÿì äëÿ ïðîâåðêè êîíñòèòóöèîííîñòè çàêîíà î
âíåñåíèè èçìåíåíèé â äðóãèå çàêîíû ìîæíî îòíåñòè: íàðóøåíèå ïðî-
öåäóðû ðàññìîòðåíèÿ, ïðèíÿòèÿ è âñòóïëåíèÿ â ñèëó çàêîíà î âíåñå-
íèè èçìåíåíèé, à òàêæå, íàïðèìåð, èñêëþ÷åíèå íîðìû èç ïåðâè÷íîãî
çàêîíà, òî åñòü êîãäà íåïîñðåäñòâåííî åå íåâîçìîæíî îñïîðèòü. 

Ê óñëîâíûì êðèòåðèÿì îòíîñÿòñÿ ñëåäóþùèå:

âî-ïåðâûõ, íåñîîòâåòñòâèå îñïàðèâàåìûõ ïîëîæåíèé çàêîíà  êîíñòè-
òóöèîííîé íîðìå-ïðèíöèïó, â ñîîòâåòñòâèè ñ êîòîðîé ïðè âíåñåíèè
èçìåíåíèé íå äîïóñêàåòñÿ ñóæåíèå ñóòè è îáúåìà ñóùåñòâóþùèõ
ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà;

âî-âòîðûõ, çàêîí î âíåñåíèè èçìåíåíèé ïîäëåæèò ïðîâåðêå Ñóäîì,
åñëè îí âíîñèò èçìåíåíèÿ â çàêîí, êîòîðûé åùå íå âñòóïèë â ñèëó, òî
åñòü êîãäà çàêîíîäàòåëü îòñðî÷èë âñòóïëåíèå â ñèëó çàêîíà èç-çà îïðå-
äåëåííûõ îáñòîÿòåëüñòâ, ñîáûòèé è ò. ä. Â ñâÿçè ñ ýòèì åùå íå ïðîè-
çîøëà, òàê ñêàçàòü, ñòàäèÿ çàìåíû íîðì.

Ê ýòèì æå êðèòåðèÿì òàêæå ìîæíî îòíåñòè ñëó÷àè, êîãäà îñïàðèâàþò-
ñÿ îòäåëüíûå íîðìû Ïåðåõîäíûõ èëè Çàêëþ÷èòåëüíûõ ïîëîæåíèé
çàêîíà î âíåñåíèè èçìåíåíèé, è îíè íå ñòàíîâÿòñÿ ñîñòàâíîé ÷àñòüþ
ïåðâè÷íîãî èëè áàçîâîãî çàêîíà, òî åñòü èõ íåâîçìîæíî îñïîðèòü. 

Ê ñîæàëåíèþ, çàêîíîäàòåëü â ïîñëåäíåå âðåìÿ ïðèáåãàåò ê íåêîòîðûì
õèòðîñòÿì è îñóùåñòâëÿåò óðåãóëèðîâàíèå îáùåñòâåííûõ îòíîøåíèé,
òî åñòü ðàçìåùàåò íîðìû ìàòåðèàëüíîãî õàðàêòåðà èìåííî â Ïåðå-
õîäíûõ èëè Çàêëþ÷èòåëüíûõ ïîëîæåíèÿõ çàêîíà, à íå â îñíîâíîé åãî
÷àñòè. Íî âåäü íàçíà÷åíèå Ïåðåõîäíûõ èëè Çàêëþ÷èòåëüíûõ ïîëîæå-
íèé ñîâåðøåííî èíîå, îíè äîëæíû áûòü íàïðàâëåíû íà ðåàëèçàöèþ
ïîëîæåíèé îñíîâíîé ÷àñòè çàêîíà. 

Íåîáõîäèìî ó÷èòûâàòü, ÷òî ñóùåñòâîâàíèå ïåðâè÷íûõ íîðì çàêîíà
íåðàçðûâíî ñâÿçàíî ñ ïðàêòèêîé Ñóäà ïî èõ âîçîáíîâëåíèþ â ñâÿçè ñ
ïðèçíàíèåì èçìåíåíèé èëè äîïîëíåíèé â òàêèå ïåðâè÷íûå çàêîíû íå-
êîíñòèòóöèîííûìè. Îäíàêî, êàê ñâèäåòåëüñòâóåò êîíñòèòóöèîííàÿ ïðàê-
òèêà, òàêàÿ ïðàâîâàÿ òåõíèêà ìîæåò áûòü ïðèìåíåíà Ñóäîì íå â êàæ-
äîì êîíêðåòíîì ñëó÷àå. Ïîíÿòíî, ÷òî îíà ìîæåò áûòü ïðèìåíåíà, åñëè
çàêîí (åãî îòäåëüíûå ïîëîæåíèÿ) èìååò ïðåäûäóùóþ ðåäàêöèþ, à òàê-

Ñ
Å
Ð
ÃÅ
É
  
Â
Ä
Î
Â
È
×
Å
Í
Ê
Î
. 
Ê
Î
Í
Ñ
Ò
È
Ò
Ó
Ö
È
Î
Í
Í
Û
É
 Ñ
Ó
Ä
 Ó
Ê
Ð
À
È
Í
Û



163

æå åñëè ýòà ïðåäûäóùàÿ ðåäàêöèÿ ïîëîæåíèé çàêîíà íå èìååò, êàê ìî-
ãóò îöåíèòü ñóäüè â ïðîöåññå ñóäîïðîèçâîäñòâà, ïðèçíàêîâ íåêîíñòè-
òóöèîííîñòè. 

Òàêæå ñëåäóåò îòìåòèòü, ÷òî çàêîíû î âíåñåíèè èçìåíåíèé ÿâëÿþòñÿ
ïðåäìåòîì ïðîâåðêè ñîîòâåòñòâèÿ êîíñòèòóöèè â êîíñòèòóöèîííûõ ñó-
äàõ, íàïðèìåð, Ðåñïóáëèêè Áåëàðóñü13, Ðåñïóáëèêè Àðìåíèÿ14, Ðåñïóá-
ëèêè Êàçàõñòàí15, Ðóìûíèè16 è äð.

3. Ïðàêòèêà çàðóáåæíûõ îðãàíîâ êîíñòèòóöèîííîé    
þðèñäèêöèè îòíîñèòåëüíî èñïîëíåíèÿ èõ ðåøåíèé

Àíàëèç äåÿòåëüíîñòè êîíñòèòóöèîííûõ ñóäîâ çàðóáåæíûõ ñòðàí òàê-
æå ñâèäåòåëüñòâóåò î ñóùåñòâîâàíèè ðàçíûõ ñïîñîáîâ þðèäè÷åñêîé
òåõíèêè, èñïîëüçóåìîé èìè âî èçáåæàíèå ïðîáåëîâ â ïðàâîâîì ðåãó-
ëèðîâàíèè, êîòîðûå ìîãóò âîçíèêíóòü â ñëó÷àå ïðèíÿòèÿ èìè ðåøåíèÿ
î ïðèçíàíèè çàêîíà èëè äðóãîãî ïðàâîâîãî àêòà (èõ îòäåëüíûõ ïîëî-
æåíèé) íåêîíñòèòóöèîííûìè17.

Ââèäó òîãî, ÷òî îáìåí îïûòîì è âîñïðèÿòèå ïðàêòèêè çàðóáåæíûõ
ñòðàí îòíîñèòåëüíî ôóíêöèîíèðîâàíèÿ ìåõàíèçìîâ èñïîëíåíèÿ ðåøå-
íèé îðãàíîâ ñóäåáíîãî êîíñòèòóöèîííîãî êîíòðîëÿ âñåãäà ÿâëÿþòñÿ
ïîëåçíûìè, ïîñêîëüêó ïîçâîëÿþò îáîçíà÷èòü êàê ïîçèòèâíûå, òàê è íå-
ãàòèâíûå òåíäåíöèè íà ýòîé ñòàäèè êîíñòèòóöèîííîãî ñóäîïðîèç-
âîäñòâà, îñòàíîâèìñÿ äåòàëüíåå íà íåêîòîðûõ ñïîñîáàõ èñïîëíåíèÿ
ðåøåíèé êîíñòèòóöèîííûõ ñóäîâ â àñïåêòå èçáåæàíèÿ çàêîíîäàòåëü-
íûõ ïðîáåëîâ.

Â çàðóáåæíûõ ñòðàíàõ ñóùåñòâóþò ðàçëè÷íûå ìåõàíèçìû èñïîëíåíèÿ
ðåøåíèé êîíñòèòóöèîííûõ ñóäîâ, íàïðèìåð:               
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13  Ðåøåíèå ÊÑ ÐÁ îò 14 îêòÿáðÿ 2016 ãîäà № Ð-1076/2016 «Î ñîîòâåòñòâèè Êîíñòèòóöèè
Ðåñïóáëèêè Áåëàðóñü Çàêîíà Ðåñïóáëèêè Áåëàðóñü «Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â
Çàêîí Ðåñïóáëèêè Áåëàðóñü «Î âåòåðèíàðíîé äåÿòåëüíîñòè» [Ýëåêòðîííûé ðåñóðñ]. — Ðåæèì
äîñòóïà: http://www.kc.gov.by/main.aspx?guid=44823; Ðåøåíèå ÊÑ ÐÁ îò 12 àïðåëÿ 2016 ãîäà
№ Ð-1029/2016 «Î ñîîòâåòñòâèè Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü Çàêîíà Ðåñïóáëèêè
Áåëàðóñü «Î âíåñåíèè äîïîëíåíèé è èçìåíåíèé â íåêîòîðûå çàêîíû Ðåñïóáëèêè Áåëàðóñü».
// [Ýëåêòðîííûé ðåñóðñ]. — Ðåæèì äîñòóïà: http://www.kc.gov.by/main.aspx?guid=42873 

14  Ñì. Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ îò 7 èþëÿ 2015 ãîäà ÏÊÑ-
1224 ïî äåëó îá îïðåäåëåíèè âîïðîñà ñîîòâåòñòâèÿ ïðèíÿòîãî Íàöèîíàëüíûì Ñîáðàíèåì ÐÀ
Çàêîíà ÐÀ «Î âíåñåíèè èçìåíåíèé â Çàêîí ÐÀ «Î íàêîïèòåëüíûõ ïåíñèÿõ» [Ýëåêòðîííûé
ðåñóðñ]. — Ðåæèì äîñòóïà: http://www.concourt.am/russian/decisions/common/index2015.htm  

15   Ïîñòàíîâëåíèå Êîíñòèòóöèîííîãî Ñîâåòà Ðåñïóáëèêè Êàçàõñòàí îò 11 ôåâðàëÿ 2009 ãîäà № 1
«Î ïðîâåðêå Çàêîíà Ðåñïóáëèêè Êàçàõñòàí «Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â íåêîòîðûå
çàêîíîäàòåëüíûå àêòû Ðåñïóáëèêè Êàçàõñòàí ïî âîïðîñàì ñâîáîäû âåðîèñïîâåäàíèÿ è
ðåëèãèîçíûõ îáúåäèíåíèé» íà ñîîòâåòñòâèå Êîíñòèòóöèè Ðåñïóáëèêè Êàçàõñòàí [Ýëåêòðîííûé
ðåñóðñ]. — Ðåæèì äîñòóïà: http://www.ksrk.gov.kz/rus/resheniya/?cid=10&rid=476 

16  Ñì. Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà Ðóìûíèè îò 8 èþëÿ 2014 ãîäà № 440 [Ýëåêòðîííûé
ðåñóðñ]. — Ðåæèì äîñòóïà: https://www.ccr.ro/files/products/Decizie_440_2014_reviz.pdf 

17 Ôîðóì: èñïîëíåíèå ðåøåíèé êîíñòèòóöèîííûõ ñóäîâ // Êîíñòèòóöèîííîå ïðàâî:
Âîñòî÷íîåâðîïåéñêîå îáîçðåíèå. — № 3 (40). — 2002. — Ñ. 40—76.



164 — îòñðî÷êà îôèöèàëüíîãî îïóáëèêîâàíèÿ ðåøåíèÿ (Ëèòâà, Ïîëüøà,
Áåëàðóñü);

— óñòàíîâëåíèå ðåøåíèåì ïîçäíåé äàòû âñòóïëåíèÿ â çàêîííóþ ñèëó
(Àðìåíèÿ, Ýñòîíèÿ, Òóðöèÿ, ×åøñêàÿ Ðåñïóáëèêà);

— êîíñòàòàöèÿ êîíñòèòóöèîííûì ñóäîì òîãî ôàêòà, ÷òî îñïàðèâàåìûé
ïðàâîâîé àêò âðåìåííî ñîîòâåòñòâóåò êîíñòèòóöèè, ñ îäíîâðåìåí-
íûì óêàçàíèåì íà òî, ÷òî ýòîò àêò áóäåò ïðîòèâîðå÷èòü êîíñòèòó-
öèè, åñëè íå áóäåò èçìåíåí íîâûì çàêîíîì äî îïðåäåëåííîãî ñðîêà
(Ëàòâèÿ, Ñëîâåíèÿ, Õîðâàòèÿ, Âåíãðèÿ);

— ïðèçíàíèå ïðàâîâîãî àêòà ïðîòèâîðå÷àùèì êîíñòèòóöèè â ðåçóëü-
òàòå çàêîíîäàòåëüíîãî óïóùåíèÿ, áåç èñêëþ÷åíèÿ åãî èç ïðàâîâîé
ñèñòåìû, èëè îáúÿâëåíèå àêòà óòðàòèâøèì ñèëó (òàêàÿ òåõíèêà
ïðèìåíÿåòñÿ, â ÷àñòíîñòè, Êîíñòèòóöèîííûìè Ñóäàìè Ýñòîíèè, Èñ-
ïàíèè, Ãåðìàíèè, Õîðâàòèè è äð.)18.

Ñëåäóåò îòìåòèòü, ÷òî, íàïðèìåð, Êîíñòèòóöèîííûé Ñóä Ëàòâèéñêîé
Ðåñïóáëèêè ñ öåëüþ íåäîïóùåíèÿ çàêîíîäàòåëüíûõ ïðîáåëîâ ìîæåò:
êîîðäèíèðîâàòü äåÿòåëüíîñòü ñóäîâ îáùåé þðèñäèêöèè; îáÿçàòü çàêî-
íîäàòåëÿ óñòðàíèòü ïðîáåë, îáðàçîâàâøèéñÿ â ðåçóëüòàòå ïðèçíàíèÿ
íîðìû íåêîíñòèòóöèîííîé (â òî æå âðåìÿ Êîíñòèòóöèîííûé Ñóä Ëàò-
âèéñêîé Ðåñïóáëèêè ìîæåò îïðåäåëèòü äàòó, äî êîòîðîé íåêîíñòèòó-
öèîííàÿ íîðìà áóäåò ÿâëÿòüñÿ äåéñòâóþùåé). Òàêæå ýòîò Ñóä, êàê è
äðóãèå çàðóáåæíûå êîíñòèòóöèîííûå ñóäû, ïðè ïðèíÿòèè ñâîèõ ðå-
øåíèé ðóêîâîäñòâóåòñÿ òàêèìè ïðàâîâûìè ìåòîäàìè, èñïîëüçóåìûìè
â äåìîêðàòè÷åñêîì ïðàâîâîì ãîñóäàðñòâå â öåëÿõ äîñòèæåíèÿ ñïðà-
âåäëèâîãî ðåøåíèÿ, êàê: «intra legem», «praeter legem», «extra legem»,
«contra legem».

Òàêèì îáðàçîì, ìîæíî ïîëàãàòü, ÷òî åñëè ïîëîæåíèÿ àêòà, ïðèíÿòûå
íà çàìåíó èëè â äîïîëíåíèå ê ýòîìó æå àêòó, ïðèçíàíû íåêîíñòè-
òóöèîííûìè, òî â òàêîì ñëó÷àå âî èçáåæàíèå ïðàâîâîãî âàêóóìà äîëæ-
íû äåéñòâîâàòü ïåðâè÷íûå ïîëîæåíèÿ ýòîãî àêòà (ïðè óñëîâèè, ÷òî
îíè ÿâëÿþòñÿ êîíñòèòóöèîííûìè). 

Òàêàÿ ñóäåáíàÿ ïðàêòèêà, â ÷àñòíîñòè è Êîíñòèòóöèîííîãî Ñóäà Óê-
ðàèíû, ïðåáûâàåò â ðóñëå ðàçâèòèÿ ñîâðåìåííûõ îáùèõ ïðèíöèïîâ
ïðàâà è ïðèíöèïîâ êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà, âåðõîâåíñòâà
ïðàâà, íàäëåæàùåé êîíñòèòóöèîííîé ïðîöåäóðû è ò. ä. 

Çàêëþ÷åíèå
Âûøåèçëîæåííîå ïîçâîëÿåò ïðèéòè ê âûâîäó î òîì, ÷òî äîêòðèíà âî-
çîáíîâëåíèÿ äåéñòâèÿ ïðåäûäóùåé ðåäàêöèè çàêîíîâ â ñëó÷àå ïðîöå-

18  Áèðìîíòåíå Ò., ßðàøþíàñ Ý., Ñïðóîãèñ Ý. Ãåíåðàëüíûé äîêëàä ÕIV Êîíãðåññà Êîíôåðåíöèè
åâðîïåéñêèõ êîíñòèòóöèîííûõ ñóäîâ (ã. Âèëüíþñ, 3—6 èþíÿ 2008 ãîäà) // Êîíñòèòóöèîííîå
ïðàâîñóäèå. Âåñòíèê Êîíôåðåíöèè îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ ñòðàí ìîëîäîé
äåìîêðàòèè. — Âûï. 2(40)—3(41). — 2008. — Ñ. 208—218.Ñ
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äóðíîé âîçìîæíîñòè äîëæíà ïðèìåíÿòüñÿ â ïðàêòèêå êîíñòèòóöèîí-
íûõ ñóäîâ, â ÷àñòíîñòè ÊÑÓ. Âåäü êîíñòèòóöèîííûé ñóä ïðè ðàññìîò-
ðåíèè êàæäîãî äåëà î íåêîíñòèòóöèîííîñòè ïîëîæåíèé çàêîíà äîë-
æåí àíàëèçèðîâàòü è îöåíèâàòü ïîñëåäñòâèÿ ñâîåãî ðåøåíèÿ, îñî-
áåííî â ÷àñòè îáåñïå÷åíèÿ ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, è â
ñëó÷àå óãðîçû âîçíèêíîâåíèÿ ïðîáåëà â çàêîíîäàòåëüíîì ðåãóëèðîâà-
íèè âîçîáíîâëÿòü äåéñòâèå ïðåäûäóùåé ðåäàêöèè íîðì ñîîòâåòñòâóþ-
ùåãî çàêîíà, åñëè ýòî ïðîöåäóðíî âîçìîæíî.

Äàííàÿ òåìà ÿâëÿåòñÿ àêòóàëüíîé äëÿ ïîñëåäóþùèõ íàó÷íûõ èññëåäî-
âàíèé â ñôåðå êîíñòèòóöèîííîãî ïðàâà. Âîïðîñ âîçîáíîâëåíèÿ äåéñò-
âèÿ ïðåäûäóùåé ðåäàêöèè çàêîíîâ Ñóäîì òðåáóåò áîëåå ãëóáîêîãî
èçó÷åíèÿ â ÷àñòè ïðåäïîñûëîê è ïðåäåëîâ ïðèìåíåíèÿ òàêîé þðèäè-
÷åñêîé òåõíèêè, îöåíêè íà ïðåäìåò êîíñòèòóöèîííîñòè âîçîáíîâëÿå-
ìîé ðåäàêöèè çàêîíîâ.

Ñëåäóåò òàêæå îòìåòèòü, ÷òî â Óêðàèíå äî ñóäåáíîé ðåôîðìû (èìååò-
ñÿ â âèäó âíåñåíèå â 2016 ãîäó èçìåíåíèé â Êîíñòèòóöèþ Óêðàèíû â
÷àñòè ïðàâîñóäèÿ19) áûëî íåâîçìîæíî ïðèìåíÿòü ëþáîé èç ïåðå÷èñ-
ëåííûõ çàðóáåæíûõ ìåõàíèçìîâ èñïîëíåíèÿ ðåøåíèé. Îäíàêî ïîñëå
êîíñòèòóöèîííûõ èçìåíåíèé (â ÷àñòè ïðàâîñóäèÿ) ÷àñòü âòîðàÿ ñòàòüè
152 Êîíñòèòóöèè Óêðàèíû áûëà äîïîëíåíà è, ïî ñóòè, íàäåëèëà ÊÑÓ
äèñêðåöèîííûìè ïîëíîìî÷èÿìè â ÷àñòè îïðåäåëåíèÿ ìîìåíòà óòðàòû
þðèäè÷åñêîé ñèëû íåêîíñòèòóöèîííûõ ïîëîæåíèé çàêîíîâ, äðóãèõ
àêòîâ.

Âåðîÿòíî, ÷òî â íîâîì ïðîåêòå Çàêîíà Óêðàèíû «Î Êîíñòèòóöèîííîì
Ñóäå Óêðàèíû», íàä êîòîðûì â äàííûé ìîìåíò ðàáîòàåò ðàáî÷àÿ ãðóï-
ïà, áóäåò äåòàëèçèðîâàíî ýòî êîíñòèòóöèîííîå ïîëîæåíèå. È íàðÿäó ñ
þðèäè÷åñêîé òåõíèêîé âîçîáíîâëåíèÿ ðàíåå äåéñòâóþùåãî ïîëîæå-
íèÿ ïðàâîâîãî àêòà, Ñóä, âîçìîæíî, îáðåòåò è äðóãèå ïðàâîâûå ìåõà-
íèçìû èñïîëíåíèÿ ðåøåíèé âî èçáåæàíèå çàêîíîäàòåëüíûõ ïðîáåëîâ. 

Êðîìå òîãî, ñëåäóåò îòìåòèòü, ÷òî â óêàçàííîì çàêîíîïðîåêòå î Êîíñ-
òèòóöèîííîì Ñóäå Óêðàèíû ïðåäóñìîòðåíî, ÷òî Ñóä äîëæåí ïðîâå-
ðÿòü êîíñòèòóöèîííîñòü äàæå óòðàòèâøèõ ñèëó àêòîâ (èõ îòäåëüíûõ
ïîëîæåíèé), åñëè ýòî íåîáõîäèìî äëÿ çàùèòû è âîññòàíîâëåíèÿ ïðàâ
÷åëîâåêà, íàïðàâèâøåãî êîíñòèòóöèîííóþ æàëîáó. 
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19  Ñì. Ïðî âíåñåííÿ çìіí äî Êîíñòèòóöії Óêðàїíè (ùîäî ïðàâîñóääÿ): Çàêîí Óêðàїíè âіä 2 ÷åðâíÿ
2016 ðîêó № 1401—VIII //  Âіäîìîñòі Âåðõîâíîї Ðàäè Óêðàїíè. — 2016 ð. — № 28. — Ñò. 532.
Ñëåäóåò îòìåòèòü, ÷òî ñîãëàñíî äàííûì êîíñòèòóöèîííûì èçìåíåíèÿì ÊÑÓ ëèøåí
ïîëíîìî÷èÿ îòíîñèòåëüíî îôèöèàëüíîãî òîëêîâàíèÿ çàêîíîâ (èõ îòäåëüíûõ ïîëîæåíèé). Â òî
æå âðåìÿ ÊÑÓ íàäåëåí íîâûì ïîëíîìî÷èåì ðàññìàòðèâàòü êîíñòèòóöèîííûå æàëîáû ãðàæäàí
î çàùèòå êîíñòèòóöèîííûõ ïðàâ è ñâîáîä. 



166 SUMMARY

The article deals with the theoretical and practical aspects of legal tech-
nique applied by the Constitutional Court of Ukraine (hereinafter — CCU,
Court) to resume the previously acting edition of the norms of the law
unconstitutional due to the recognition of any revision.

As the practice of activities of constitutional courts shows, the adopted
decisions on recognition of legal-normative acts and their separate provi-
sions as unconstitutional do not always lead to positive results due to the
formed gap in the regulation of certain social relations.

During the examination of the cases, CCU often faces with issues related
to the action of legal acts (mostly laws) in time, their retroaction, resump-
tion of the previous edition, etc. 

The resumption of the previously existing provisions of the law due to their
recognition as unconstitutional by the CCU due to the amendments is a
new subject for scientific discussions in Ukraine not only by the constitu-
tionalists, but also theorists, specialists in the field of civil and administra-
tive law.
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THE GUARANTEE OF THE CONSTITUTION
AND THE ENFORCEMENT 

OF CONSTITUTIONAL COURT DECISIONS1

JOÃO pEDRO CAUpERs
Vice President of the Constitutional Court of Portugal 

§1. Constitutional context
The effectiveness of the Constitutional text demands that mechanisms are
laid down in order to guarantee its protection against unconstitutional acts;
otherwise the hierarchical supremacy of its provisions could not be upheld.
The Constitution of the Portuguese Republic (CPR) accordingly lays down
the general principle that any acts that violate its provisions and principles
are void. Simultaneously, it lays down the general principle of civil liabili-
ty for acts committed against the CPR.

Judicial review is the Constitution’s major protective tool, in particular the
scrutiny led by the Constitutional Court2. According to Paragraph 277 of
the CPR, the control of the Court is a normative one, implying that it does
not judge concrete cases. The Court’s task is that of monitoring whether
legal rules — particularly those set out in laws and legislative decrees —
comply with the Constitution. 

There are two main means of control: the concrete control and the abstract
one. While the latter is performed regardless of the implementation of the
rule in any case (it is not called on in order to settle a specific case or dis-
pute), the former looks at the enforcement of rule in a case.

The concrete control is based on two main judicial remedies: those against
decisions refusing to apply a legal rule on the grounds of unconstitution-
ality; and those against decisions applying a legal rule whose constitution-
ality has been challenged during the proceedings. 

The abstract control includes prior (or anticipatory) review of constitution-
ality and general (or ex post) review of constitutionality. Review requests
may be submitted to the Court by several entities, such as The President
of the Republic, the President of the Assembly of the Republic, the Prime

1     By JOÃO CAUPERS, Vice-President of the Portuguese Constitutional Court, with the assistance of BÁRBARA
CHURRO, judge.

2    In spite of being a court, the Constitutional Court is not ruled by the Portuguese Constitution in the same chapter
as that of the other courts. It is a “one of a kind court”: ten of its thirteen judges are elected by the parliament, the
other three are co-opted by the elected judges. Six of the judges are professional ones, seven are lawyers mainly
chosen within the academic world, all of them appointed for a 9-year non-renewable term of office.
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168 Minister, the Ombudsman, the Attorney-General or one-tenth of the
Deputies of the Assembly of the Republic. The abstract control also encom-
passes the so called review on the grounds of unconstitutionality by omis-
sion (lack of legislative action).

§2. Case review
This type of review uses a diffused system: besides the Constitutional
Court each and every one of the Portuguese courts (ordinary courts or
administrative and fiscal courts3), is, in a way, a “constitutional court”,
deciding matters of constitutionality raised in the cases that come before
them (we don’t have in Portugal a reference for a preliminary ruling 
proceedings to the Constitutional Court). According to Paragraph 204 of
the Constitution, if a court believes that any legal rule contravenes the 
provisions of the Constitution, it must refuse to enforce it. However, the
decisions in constitutional issues taken by any other court are not final:
they can always be reviewed by the Constitutional Court, which is the only
authority vested with the ultimate jurisdiction to review the constitutionality4.
The Constitutional Court’s decision has the force of res judicata (i.e. defin-
itively decides the issue of constitutionality in the case).

It is case review that gives citizens in general access to the Constitutional
Court. If, in a case that is being heard by a court, one of the parties invokes
the unconstitutionality of a rule and the court nevertheless enforces that
rule, because it takes the view that it is not unconstitutional, the party that
raised the matter can lodge an appeal to the Constitutional Court. If, oth-
erwise, the court refuses to enforce a rule on the grounds of its unconsti-
tutionality, a mandatory appeal shall be addressed to the Constitutional
Court by the Public’s Prosecutor Office.

It must also be mentioned that Portugal does not have mechanisms like the
German Verfassungsbeschwerde or the Spanish recurso de amparo. Thus, as
above mentioned, the Portuguese Constitutional Court — as well as every
other Portuguese court, all of them entitled to perform judicial review of
legislation, their decisions being subject to an appeal to the Constitutional
Court — controls nothing but the constitutionality of legal rules (or an
interpretation of them), not that of the decision qua tale, resulting in
alleged violations of the CPR. 

It should also be stressed that the Constitutional Court never settles the
dispute that is the object of the proceedings; it only decides the question
of constitutionality that has been raised in the case. Once the
Constitutional Court passes its decision, the case returns to the court from
which it came, so that the latter can proceed in accordance with the
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3 Portugal has a dual courts system, inspired by the French one.
4 Paragraph 221 of Portuguese Constitution states “The Constitutional Court is the court that has specific power

to administer justice in matters involving questions of legal and constitutional nature”.
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Constitutional Court’s judgement on the matter of constitutionality. As we
said before, the Constitutional Court does not review decisions taken by
other courts or any other organ; it reviews nothing but the constitutional-
ity of rules, as they have been enforced (or as the court has refused to
enforce them) in a case.

Unlike what happens in abstract reviews, in case review the decision is
valid only for that case. Having said this, once the Constitutional Court has
judged a given rule unconstitutional in three different cases, the rule can
be declared unconstitutional with generally binding force.

§3. Abstract review 
§3.1. Prior (anticipatory) abstract review

As its name suggests, preventive abstract review (of rules) can be prior to
— i.e. before — the publication and entry into force of the normative act
comprising it. It makes it possible to prevent unconstitutional rules (or
rules whose constitutionality is controversial) from taking effect. 

This control is provided for by Paragraph 278 of the Constitution, but it is
only applicable to the more important rules in the legal order, such as
those included in an international treaty or those included in a legislative
act from the Assembly of the Republic (Law) or from the Government
(Legislative Decree). 

Preventive scrutiny can be carried out at the request of the President of
the Republic, following the reception of the legislative act for enactment5,
of the Representatives of the Republic in each of the Autonomous Regions,
regarding any rule included in a regional legislative decree that is sent to
him for signature, and of the Prime Minister or of one fifth of the members
of the Assembly of the Republic, regarding a rule contained in a legisla-
tive act which the Assembly of the Republic has passed as an “organic
law”6.

In prior review cases, besides decisions of a procedural nature (particular-
ly as to whether or not to receive a request), the Constitutional Court
issues two types of rulings: it either declares the (total or partial) uncon-
stitutionality; or does not declare the unconstitutionality of each rule that
was submitted to it.

When the Court declares a rule unconstitutional, the President of the
Republic or the Representative of the Republic in an Autonomous Region
is compelled to veto the text and return it to the body that passed it. This
body can either reformulate the act (eliminating or correcting the rule that
has been held unconstitutional), or confirm its approval, in which case it

5 Every law passed by the Assembly of the Republic and every legislative decree issued by the government must
be enacted by the President of the Republic; rules included in international sources are sent to the President for
ratification.

6 Laws with superior value or “force”, required in order to legislate on very important matters.

IN
T
E
R
N
A
T
IO
N
A
L 
A
LM
A
N
A
C
. 
C
O
N
ST
IT
U
T
IO
N
A
L 
JU
ST
IC
E
 I
N
 T
H
E
 N
E
W
 M
IL
LE
N
N
IU
M



170 must do so by a qualified majority of two thirds of its members [Paragraph
279 of the Constitution]. The President of the Republic or the
Representative of the Republic has then to enact or sign it. This does not
prevent the Constitutional Court from holding that such rules are uncon-
stitutional later on, as part of other means of reviewing constitutionality, as
it did in the case we will later mention.  

At the same time, if the text is reformulated and the amendments are not
just limited to the removal of the rules that the Constitutional Court has
declared unconstitutional, the President of the Republic or the
Representative of the Republic, as appropriate, can request a new prior
review of any rule [Paragraph 279(3) of the Constitution].

Until now, the Assembly of the Republic has never exercised the power to
confirm the law, always choosing to reformulate or expunge norms that
have been declared unconstitutional.

When the Court does not declare the text unconstitutional, the President
of the Republic or the Representative of the Republic, as appropriate, must
enact or sign it, unless he chooses to exercise his right to impose a polit-
ical veto, the deadline for which runs from the publication of the
Constitutional Court’s decision [Paragraph 136(1) and (4) and 233(2) of the
Constitution].

§3.2. Successive abstract review

As the name suggests, this is a means of constitutional review that takes
place after the rules under scrutiny have been published. Every rule in the
Portuguese legal system is subject to this type of review, from those con-
tained in laws to those set out in local authorities’ regulations. As we said
before, this means of review can be initiated by the President of the
Republic, the President of the Assembly of the Republic, the Prime
Minister, the Ombudsman, the Attorney General, one tenth of the
Members of the Assembly of the Republic, and also, when a breach of the
autonomous region’s rights is at stake, the Representatives of the Republic,
the Legislative Assemblies of the Autonomous Regions, their Presidents or
one tenth of their members, and the Presidents of the Regional
Governments [Paragraph 281(2) of the Constitution]. 

We should recall that citizens cannot directly initiate an abstract review -
only the persons and entities listed above can do that - but they can
approach one of those persons or entities (namely the Ombudsman or the
Attorney General), set out the question and ask them to initiate a review
to the Constitutional Court. 

Constitutional Court Justices and the Attorney General’s representatives to
the Court are also entitled to initiate this kind of review in relation to rules
that have been deemed unconstitutional in three review cases [Paragraph
281(3) of the Constitution and Paragraph 82 of the Constitutional Court
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Statute]. In successive abstract review cases the Constitutional Court
decides whether each rule submitted to it is (totally or partially) unconsti-
tutional or not unconstitutional.

Should the Constitutional Court figure out that one or more rules which it
has been asked to review are unconstitutional, its decision has generally
binding force. This means that the rule is eliminated from the legal system
and can no longer be enforced, by the courts, the public administration, or
private individuals. As a general rule, the declaration has retroactive effects
going back to the moment in time when the rule declared unconstitution-
al came into force. Some of the specific problems raised by this system are
addressed and settled by Paragraph 282 of the Constitution. 

A decision not to declare a rule unconstitutional is not necessarily the end
of the matter. In cases involving either abstract or concrete reviews, the
Court can take another look at a rule that it has previously declared not
to be unconstitutional, and then decide that it is in fact unconstitutional.

§4. Unconstitutionality by omission
Review on the grounds of unconstitutionality by omission is also exclusive-
ly carried out by the Constitutional Court. The court verifies whether there
has been a breach of the Constitution, not because some legislative act is
against its provisions, but as a result of the lack of enactment of legislative
measures demanded by the Constitution. There is, therefore, a violation by
inertia or failure to act. In such case the Constitutional Court is called
upon to bring the omission to the attention of the relevant body, in order
that it enacts the necessary legislative provisions. 

Given the great sensitivity surrounding both the problem of “legislative
omissions” and the Constitutional Court’s fulfillment of this important
duty, these proceedings can only be initiated by the President of the
Republic or the Ombudsman, or, in cases in which the rights of an
Autonomous Region are at stake, the President of the Legislative Assembly
concerned.

§5. Proceedings concerning the review of legality 
In some cases, the Constitutional Court also has the power to control the
violation of certain rules which don’t sit at constitutional level. The Court
can then declare the illegality of a rule comprised in a legislative act if it
finds it in breach of a law with “superior legal force”7. 

The proceedings for reviewing the legality of rules is identical to those
used to review constitutionality (as per Paragraph 280 and 281 of the
Constitution), with the exception of the prior review, which is not allowed

7 To check what laws are included in this category, see Paragraph 112[3] of the Constitution. Within the hierarchy
of law sources, this rules are placed somewhere between the Constitution and the ordinary laws.
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172 in this case, and the control of unconstitutionality by omission, which
would not make sense.

Case control may operate in another scenario, closely related to the review
of legality — one in which a court refuses to enforce a rule laid down by
legislation on the grounds that it contradicts an international convention.
In such a case the Public Prosecutor’s Office must appeal to the
Constitutional Court, but only in reaction to issues of a legal-constitution-
al and legal-international nature that are implied in the decision against
which the appeal is brought [Paragraphs 70(1) and 71(2) of the
Constitutional Court Statute].

The control of legality is most relevant where the Autonomous Regions are
concerned. The Court is thus called on to guarantee both the proper func-
tioning of the autonomy regime which the Constitution lays down for
Azores and Madeira and the respect for the division of powers between the
central organs of the state and the regional organs.

§6. The impact of constitutional decisions
As we can see, both the prior and the ex-post control of the constitution-
ality of legal rules are enshrined in the Portuguese legal system. The work
of the constitutional jurisdiction is often considered to be influenced by the
political context and other circumstances; however, the problem of its
“politicization” is at its most acute with regard to prior control.

The decision to prevent a rule from entering into effect is often seen as
one that has a significant political impact and, at the end of the day, as a
political weapon in the hands of the entities which are entitled (because
they have procedural legitimacy) to initiate it. To put it another way, in
prior control cases the Constitutional Court intervenes within the scope of
the law making process while that process is still underway. This has led
some people to feel that the Court, which is not a legislative body, inter-
venes in, or is at least in a position to influence, the decision making
process which leads to the rule (or rules) considered unconstitutional.

Thus far in Portugal this question of the “political nature” of the
Constitutional Court’s work within the prior control, and concomitantly of
the possibility of conflict between the organ that controls legal rules and
the bodies that produce them, has not been enmeshed in either legal or
political debate, and has rarely been raised with any vehemence. This may
be due, on the one hand, to the restraint and reasonableness that the
President of the Republic as well as the Representatives of the Republic
have displayed at the moments when they have had the chance to ask the
Constitutional Court to perform this kind of review; and, on the other
hand, to the respect that Court’s decisions have generally earned, with the
majorities in the Assembly of the Republic and the Legislative Assemblies
of the Autonomous Regions rarely making use of their ability to overcome
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vetoes issued on the grounds of unconstitutionality. The above remarks in
relation to prior review shall apply to the other review proceedings. 

Even though the Constitutional Court does not play a part in the law mak-
ing process, Court's rulings have consequences since several amendments
made to existing legislation are the result of its decisions, either to incor-
porate or to set aside the Court's ruling on the subject. 

An example, among many others, is Ruling 23/20068, that declared uncon-
stitutional, with general binding force, a paragraph of the Portuguese Civil
Code concerning the deadline for filing court cases on the investigation of
paternity and maternity. Later such rule was modified to provide an
extended time limit (Law 14/2009). Sometimes the legislator acknowledges
this influence by alluding to Constitutional Court's ruling while summariz-
ing the intention of the legislature in passing the rule. An illustration is the
preamble to Decree-Law 64-A/89 (regarding the termination of labour con-
tracts) in which Ruling 107/88 (taken in a prior review case) is referred to
as having given bounding guidelines.

Ruling 230/2013, also taken in a prior review case, is one of many other
examples of cases in which the Constitutional Court rulings lead to amend-
ments in legislation. In this case, the President of the Republic asked the
Constitutional Court to run a prior review on the constitutionality of a rule
comprised in the law that both created the Sports Arbitration Tribunal
(SAT) and laid down the statute governing it. 

The rule under scrutiny required parties to submit to arbitration disputes
concerning sports (not, of course, disputes arising from sports games, but
conflicts emerging from administrative decisions held by sports associa-
tions and federations) and simultaneously prohibited them from seeking
access to state courts in order to protect their rights and interests. Making
things as simple as possible it was forbidden to appeal to a state court against
decisions taken within the scope of a mandatory SAT arbitration process.

The Court upheld the unconstitutionality, judging this ban a violation both
of the right of access to the courts and of the principle of effective juris-
dictional protection — fundamental rights which the Constitution assigns
to all citizens in order to enable them to protect their rights and interests. 

Subsequently the Law was vetoed by the President of the Republic and
returned to the assembly for reconsideration. Following this, the Assembly
approved a new Law with the same scope, allegedly including the amend-
ments required by Ruling 230/2013. However, arguing that the amended
rules were still unconstitutional, the President asked for a successive
review of these rules (Ruling 781/13) which lead to a new declaration of
unconstitutionality.

In order to better understand what was at stake let’s take a closer look to
the object of this rulings.

8 Every ruling mentioned is available for consultation at www.tribunalconstitucional.pt.
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§7. Ruling 230/13

Executive Decree 128/XII, which contains the rule sub judice, created the
Sports Arbitration Tribunal (SAT), assigning it exclusive jurisdiction to set-
tle disputes in the field of the so called sports-related justice. 

According to the Decree, SAT jurisdiction comprises both mandatory and
voluntary arbitration competences. Mandatory arbitration, which is at stake
in the case, encompassed disputes arising from acts and omissions by the
sports federations and other sports bodies and professional sport leagues,
as well as appeals against decisions taken by disciplinary bodies of sports
federations, or against Portuguese Anti-Doping Authority (decisions with
regard to breaches of anti-doping regulations).

We must also remark that in mandatory arbitration proceedings the SAT
acts as a collegial body of three arbitrators. Each party chooses an arbitra-
tor from a list (there is a list of SAT’s arbitrators which is drawn up by the
Sports Arbitration Council, a part of the SAT’s organizational and function-
al structure), being this Council free to choose both the first level and the
second level of arbitrators (these last ones amongst members of the SAT’s
appeals chamber). Together, these two arbitrators choose the third, who
shall be the President of the Panel. 

We should emphasize, as above mentioned, that the SAT was established
as an independent jurisdictional entity with exclusive competences. SAT’s
rulings, in first or second level of jurisdiction, were meant to be final and
binding and might not be challenged before state courts, with the excep-
tions of the appeal to the Constitutional Court and the annulment appeals
against arbitration awards to the ordinary courts (more precisely, a second
degree administrative court).

In accordance with the law acts undertaken by sports federations exercis-
ing their powers to regulate and discipline sporting activities are subject
to the administrative jurisdiction. This is a logical consequence emerging
from the public nature of the powers the state entrusts to them when it
grants them public-interest status, that in turn assigns a sports federation
the sole competence to exercise regulatory and disciplinary powers con-
cerning a certain kind of sport.

These days it is widely accepted in Portugal that administrative courts are
the ones with the competence to handle cases regarding acts of public
authority performed by sports federations., except when at stake is a deci-
sion on a “strictly sporting matter” (one that arises from the enforcement
of the “rules of the game”), decisions that cannot be qualified as adminis-
trative acts because they don’t exercise a public power.

Administrative case law has sought to operationalize the concept of “strict-
ly sporting matters” in order to define the scope of the administrative
courts’ own competence within the field of sports-related justice. The
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Supreme Administrative Court (SAC) is restrictively interpreting the con-
cept of “issues that concern strictly sporting matters”, in the light of the
constitutional right of access to the courts, in such a way not to exclude
from the jurisdiction of the state those decisions that, undermining or neg-
atively affecting fundamental rights, which the holders are not free to dis-
pose of, or legal assets which are protected by legal rules other than those
strictly relating to sporting practices, harm key values engraved in the core
of the legal order.

Paragraph 202(4) of the Constitution, added by the 1989 Revision (embod-
ied in Law 1/89) states that «The law may institutionalize non-jurisdiction-
al instruments and means of settling conflicts», making clear that arbitra-
tion tribunals may exist and are included within the types of courts estab-
lished by Paragraph 209(2). 

As the Court acknowledged in Ruling 230/86, arbitration tribunals are an
autonomous type of courts, submitted to a statue alike to that of state
courts and the decisions they hand down share the same executive author-
ity as court sentences9, but they are not a part of the state courts. The task
of arbitration tribunals, explicitly mentioned in the Constitution, is equiv-
alent to a true private exercise of the jurisdictional function.

The Constitutional Court said that the explicit recognition of arbitration
tribunals in the Constitution means that the legislator can create them in
order to judge certain kinds of disputes, thereby compelling the citizens
engaged in such disputes to resort to this jurisdictional conflict-solving
path. However, it said that consequences must be drawn from the fact that
mandatory arbitration has nothing to do with the autonomous will of the
parties. If a dispute is submitted to mandatory arbitration, the decision to
resort to the arbitration jurisdiction arises from the legislative act that
makes it compulsory, and the interested parties are not allowed to access
to either state jurisdiction or voluntary arbitration.

The Court stressed that resort to a state court is crucial to access the law.
This comprises the hub of state courts’ jurisdiction which simultaneously
is the basis for the setting of limits to the creation of arbitration courts. 

Having said this, the key issue is whether the guarantee of access to the
courts can be fulfilled by means of an arbitration-based jurisdiction in a
way that reviewing the case by a state court is always excluded, regardless
of the nature and relevance of the rights and interests at stake. 

In the request for the prior review, the President of the Republic had asked
the Court to assess the constitutionality of the legal rule which created
SAT as an independent jurisdictional entity with exclusive competences,
whose decisions on the merits (i. e. excluding merely procedural decisions)

175
9 Nevertheless, they cannot be enforced by arbitration courts.  Only state courts have that ability, emerging from

the so called jus imperii, a state monopoly.
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176 in mandatory arbitration proceedings could not be challenged before a
state court, on the grounds that they violated both the right of access to
the courts and the principle of effective jurisdictional protection — rights,
as said before, assigned by the Constitution  to all citizens in order to
enable them to protect their rights and interests.

The Court found that, except in cases within the states courts’ exclusive
jurisdiction, the right of access to the courts may be ensured only at the
appeal level. In such a case, one would be talking about a partially exclu-
sive jurisdiction. And the Court emphasized that the absolute inability to
appeal against arbitration awards implies a clear violation of the right of
access to the courts, not only because these decisions are taken within a
mandatory arbitration process, but also given the nature of the rights and
interests and the fact that we face an exercise of delegated powers of state
authority.

What is more, the way in which the rule proposed that arbitrators should
be appointed, limited the parties’ freedom - when it is precisely in that
individual act of appointment, that we find the material grounds for the
submission of a certain type of dispute to a legally required arbitration
jurisdiction. Furthermore, the president of the tribunal could take a deci-
sion on a provisional settlement of the dispute without any need for
acceptance or agreement by the parties.

These circumstances impose limitations on the parties’ self-determination
and undermine the requirements of independence and impartiality which
an arbitration tribunal has to meet. As such, the inability to bring an
appeal against an arbitration award on the merits before an administrative
court also means a breach of the principle of effective jurisdictional pro-
tection10.

On these grounds the Court considered the rules included in Decree
128/XII unconstitutional.

§8. Ruling 781/13

As we said before, following Ruling 230/13, Decree 128/XII was vetoed by
the President and sent back to the Assembly for reconsideration. In order
to comply with that Ruling, the Assembly passed a new Decree (Decree
170/XII), with the same scope, introducing the amendments to the rules
that had previously been the object of the prior review proceedings in
Ruling 230/13.

10  One concurring and one dissenting opinion were attached to the Ruling. The dissenting Justice took the view that
the guarantee of the fundamental right of access to the courts – a right that is linked to the monopoly of the juris-
dictional function by these – doesn’t apply only to state courts. In her opinion, although the TAD was not a state
court, the fact that its creation arose from a legislative act and not a private-law private legal transaction, implied
that its typically public nature was undeniable.JO
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However, despite the changes made in the set of rules of the new
Decree, the President asked for a successive review, arguing that the
amended rules were also unconstitutional, because they disproportion-
ately limited the right of access to the courts and to effective jurisdic-
tional protection.

First of all, we should recall that in Ruling 230/13 the Court considered
that it is not forbidden to submit to mandatory SAT arbitration disputes
whose object is either an act or an omission by a sports federation or other
sporting body exercising public powers. However, provisions must be made
for tools that give the state courts the last word in the resolution of such
disputes.

In other words, the fundamental right of access to the courts requires the
parties to be able to debate the merits of an arbitration award before a
state court, and that there will be no restriction on the right of access to
state courts as a result of a lack of mechanisms for granting access to state
justice. It is imperative remedy whereby a judicial state organ can re-
examine common situations in which a private individual wishes to chal-
lenge a decision on the merits of the issue (or a decision which, while it
does not go to the heart of the matter, does terminate the arbitration pro-
ceedings). 

In Ruling 230/13 the Constitutional Court also made clear that the funda-
mental right of access to the courts tends to constitute a guarantee of
access to state courts in particular — a tendency that emerges from the
umbilical link between the right of access and the principle that jurisdic-
tion is a monopoly belonging to those courts. It is only acceptable for an
arbitration-based jurisdiction to be exclusive when access to the arbitration
tribunal is free and voluntary.

Having said this, the issue to be settled is whether the way in which the
challenged rules define the possibility of appealing against arbitration
decisions regarding mandatory arbitration proceedings to state courts
implies a breach of the right of access to the courts. 

Decree 170/XII laid out two major differences in comparison with Decree
128/XII.

First of all, it gave up the explicit and unacceptable rule that SAT’s arbi-
tration awards could not be challenged on the merits of the award to the
administrative (state) courts. 

Secondly, it set out a new remedy: the awards of the SAT’s appeal cham-
ber might themselves be appealed to the Supreme Administrative Court.

The scrutiny run by the Constitutional Court has shown that in spite of
these improvements, the new rules still contravened the Constitution. In
fact, the awards of the SAT’s appeals chamber could only be challenged
before the SAC by means of an appeal only when the matter was one of
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178 major legal or social importance, or on the grounds that the admission of
an appeal to the SAC was essential to the interest of a better implemen-
tation of the law. In addition, SAC’s dominant interpretation considered
that this appeal was extraordinary and so that the SAC’s intervention
should only be accepted in “matters of noteworthy importance and com-
plexity”. 

The access to a state court was no longer explicitly denied but the appeal
was allowed only in exceptional circumstances, namely against disciplinary
measures or when the award was contradictory with another decision of the
same tribunal.

The Court underlined that, except with regard to issues other than “mat-
ters of noteworthy importance and complexity”, the last word in the reso-
lution of disputes submitted to mandatory SAT’s arbitration still didn’t
belong to state courts. Mechanisms for granting access to state justice were
yet insufficient, since they did not provide for a tool able to ensure that
arbitration awards might be as a rule re-examined by a state judicial organ
in ordinary situations, in which a private individual wants to challenge a
decision taken by an arbitration body on the merits of the case or a deci-
sion that terminated the proceedings.

Besides, according to Portuguese legal tradition inspired by the French
concept of contentieux administrative, the appeal to an administrative
court was11 primarily an objective one, not conceived as such to protect
those rights and interests of private persons to which the law grants its pro-
tection.  In addition, the appeal did not allow the parties to debate the mer-
its of the arbitration award. This means that the appeal, as it was designed,
would also fail to overcome the insufficiency of the alleged mechanisms
able to ensure access to state justice — an insufficiency which the
Constitutional Court had already pointed out in the earlier prior review
case.

The Court restated the understanding expressed in the prior review of the
earlier Decree setting up and governing the SAT: the creation of arbitra-
tion tribunals must take other constitutional principles into account —
namely the guarantee of access to the courts and the guarantee that these
courts have some exclusive jurisdiction. The access to a state court is the
main means of access to the law itself, which implies that the existence of
arbitration courts might be submitted to certain boundaries.

The Court emphasized that, although the possibility of resorting to arbitra-
tion in the administrative dispute field can sometimes apply to disputes
concerning the exercise of Administration’s powers of authority, the provi-
sion laid down in the SAT Law was of a different kind, because it stated
that mandatory arbitration was the only way to settle those disputes. No

11 Itis no longer.JO
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exception was made with regard to administrative acts that might come
before an arbitration tribunal, because this mandatory system encompassed
every act undertaken in the exercise of powers of authority, including
those that entailed the imposing of sanctions. 

The Court accepted that, with the exception of the cases in which the
Constitution grants exclusive jurisdiction to state courts, the right of access
to the latter may be provided only at the appeal level. In such cases one
could say that there is a partially exclusive jurisdiction. However, in the
present case there were special difficulties, because it concerned a manda-
tory means of arbitration and the administrative authority engaged in the
arbitration process is a private entity that only intervenes in the perform-
ance of a task which pursues a public interest as a result of a transfer of
the exercise of powers originally belonging to a public entity.

The Constitutional Court considered that it was unacceptable for the state
to delegate powers of authority to a private entity, thereby effectively
bringing about an organic privatization of the Administration’s duty to per-
form a public task, while simultaneously giving up any jurisdictional con-
trol of the merits of administrative decisions taken by state courts within
the legal framework of the delegated powers.

This is why, in spite of the reformulation of the rules that had already been
the object of prior review, the Court stated that the rules included in
Decree 170/XII were once again unconstitutional.

So, as you see, we did it twice. Not by stubbornness, but because the
Portuguese Constitutional Court doesn’t surrender its believes and it keeps
on fighting for the respect of the Constitution and the enforcement of its
principles, whatever the political, economic and social context may be. I
shall remind you that sub judice was probably the most serious and dis-
turbing level of legal uncertainty:  not that one merely concerning the lack
of an appropriate rule or the accurate interpretation of a rule, but that one
which concerns the jurisdiction rule itself, i. e. the ascertainment of the
judicial organ relevant to settle a dispute.

I guess you might be wondering what happened afterwards. Well, the
Parliament passed another bill, modifying the Law in order to satisfy the
demands of the Court.

Did it succeed? 

Indeed, we don’t know. The modified Law was never submitted to the con-
trol of the Constitutional Court and we lack the initiative to do that ex-offi-
cio. The last episode of this story is still not written.
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180 ÐÅÇÞÌÅ

Êîíñòèòóöèÿ Ïîðòóãàëüñêîé Ðåñïóáëèêè óñòàíàâëèâàåò îáùèé ïðèí-
öèï, ñîãëàñíî êîòîðîìó ëþáûå äåéñòâèÿ, íàðóøàþùèå åå ïîëîæåíèÿ
è ïðèíöèïû, ñ÷èòàþòñÿ íåäåéñòâèòåëüíûìè. Îäíîâðåìåííî Êîíñòèòó-
öèÿ óñòàíàâëèâàåò îáùèé ïðèíöèï ãðàæäàíñêî-ïðàâîâîé îòâåòñòâåí-
íîñòè çà äåéñòâèÿ, íàðóøàþùèå Êîíñòèòóöèþ.

Ñóäåáíûé êîíòðîëü ÿâëÿåòñÿ îñíîâíûì èíñòðóìåíòîì çàùèòû Êîíñ-
òèòóöèè, îñóùåñòâëÿåìoé â îñíîâíîì Êîíñòèòóöèîííûì Ñóäîì. Èìå-
þòñÿ äâà îñíîâíûõ âèäà êîíòðîëÿ: êîíêðåòíûé êîíòðîëü è àáñòðàêò-
íûé êîíòðîëü.

Â ðàìêàõ êîíêðåòíîãî êîíòðîëÿ Êîíñòèòóöèîííûé Ñóä ðàññìàòðèâàåò
íå ðåøåíèÿ, ïðèíÿòûå äðóãèìè ñóäàìè, à ëèøü âîïðîñ  êîíñòèòóöèîí-
íîñòè ïîäëåæàùåãî ïðèìåíåíèþ çàêîíà â ñâÿçè ñ êîíêðåòíûì ñóäåá-
íûì ðàçáèðàòåëüñòâîì. 

Â ïîðòóãàëüñêîé ïðàâîâîé ñèñòåìå ïðåäóñìîòðåíû êàê ïðåäâàðèòåëü-
íûé, òàê è ïîñëåäóþùèé àáñòðàêòíûé êîíòðîëü êîíñòèòóöèîííîñòè
ïðàâîâûõ íîðì. 

Â Ïîðòóãàëèè Êîíñòèòóöèîííûé Ñóä íàäåëåí èñêëþ÷èòåëüíûì ïîëíî-
ìî÷èåì ïðîâåðÿòü, èìåëî ëè ìåñòî íàðóøåíèå Êîíñòèòóöèè â ðåçóëü-
òàòå áåçäåéñòâèÿ, òî åñòü íåïðèíÿòèÿ çàêîíîäàòåëüíûõ ìåð. 

Êîíñòèòóöèîííîå ïðàâîñóäèå ÷àñòî ïîäâåðæåíî ïîëèòèçàöèè, õîòÿ âîï-
ðîñ åå íåäîïóñòèìîñòè ïîñòàâëåí î÷åíü ñòðîãî.
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ÐÎËÜ È ÇÍÀ×ÅÍÈÅ ÐÅØÅÍÈÉ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÉ ÏÀËÀÒÛ ÂÅÐÕÎÂÍÎÃÎ
ÑÓÄÀ ÊÛÐÃÛÇÑÊÎÉ ÐÅÑÏÓÁËÈÊÈ Â
ÏÐÅÎÄÎËÅÍÈÈ ÇÀÊÎÍÎÄÀÒÅËÜÍÛÕ

ÏÐÎÁÅËÎÂ È ÏÐÀÂÎÂÎÉ
ÍÅÎÏÐÅÄÅËÅÍÍÎÑÒÈ

ÌÅÅÐÃÓËÜ ÁÎÁÓÊÅÅÂÀ
Ñóäüÿ-ñåêðåòàðü Êîíñòèòóöèîííîé ïàëàòû Âåðõîâíîãî ñóäà

Êûðãûçñêîé Ðåñïóáëèêè

Óâàæàåìûå ó÷àñòíèêè Êîíôåðåíöèè!

Äàìû è ãîñïîäà!

Ïîçâîëüòå îò èìåíè Êîíñòèòóöèîííîé ïàëàòû Âåðõîâíîãî ñóäà Êûð-
ãûçñêîé Ðåñïóáëèêè ïðèâåòñòâîâàòü ó÷àñòíèêîâ íàñòîÿùåé Êîíôåðåí-
öèè è âûðàçèòü áëàãîäàðíîñòü åå îðãàíèçàòîðàì çà ïðèãëàøåíèå è
âîçìîæíîñòü âûñòóïèòü íà ýòîì ìåðîïðèÿòèè.

Âîïðîñ îñóùåñòâëåíèÿ êîíñòèòóöèîííîãî êîíòðîëÿ ÿâëÿåòñÿ êëþ÷åâûì
óñëîâèåì æèçíåñïîñîáíîñòè è ôóíêöèîíèðîâàíèÿ ëþáîé ãîñóäàðñò-
âåííîé è îáùåñòâåííîé ñèñòåìû.

Ïîñðåäñòâîì ñâîèõ ïðàâîâûõ ïîçèöèé îðãàíû êîíñòèòóöèîííîãî êîíò-
ðîëÿ àêòèâíî ñîäåéñòâóþò êîíñòèòóöèîíàëèçàöèè íîðìîòâîð÷åñêîãî
ïðîöåññà, îðèåíòèðóÿ çàêîíîäàòåëÿ íà ïîñëåäîâàòåëüíóþ è öåëåíàï-
ðàâëåííóþ ðåàëèçàöèþ â çàêîíîäàòåëüñòâå êîíñòèòóöèîííûõ íîðì è
öåííîñòåé.

Êîíñòèòóöèîííîå ïðàâîñóäèå, ÿâëÿÿñü íåîòúåìëåìûì ïðèçíàêîì äå-
ìîêðàòè÷åñêîãî ïðàâîâîãî ãîñóäàðñòâà, ãàðàíòèåé êîíñòèòóöèîííîé
çàêîííîñòè â ãîñóäàðñòâå, îáåñïå÷èâàåò âåðõîâåíñòâî ïðàâà, çàùèòó
ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

Òàêèì îáðàçîì, îñíîâíûì èíñòèòóòîì, ïðèçâàííûì îáíàðóæèâàòü è
èñïðàâëÿòü íàðóøåíèå îñíîâîïîëàãàþùèõ ïðèíöèïîâ ïðàâîâîãî ðåãó-
ëèðîâàíèÿ, äîïóùåííûõ â ïðîöåññå çàêîíîòâîð÷åñòâà, ÿâëÿåòñÿ îðãàí
êîíñòèòóöèîííîãî ïðàâîñóäèÿ. 

Îáùåïðàâîâîé ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè, êîòîðûé ïðåäïîëà-
ãàåò ëîãè÷åñêóþ ñîãëàñîâàííîñòü ïðàâîâûõ íîðì â ñèñòåìå ïðàâîâîãî
ðåãóëèðîâàíèÿ, èõ ÿñíîñòü, òî÷íîñòü è íåïðîòèâîðå÷èâîñòü, õîòü è íå
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èìååò ïðÿìîãî þðèäè÷åñêîãî çàêðåïëåíèÿ, îäíàêî âûòåêàåò èç çàêðåï-
ëåííîãî â ïðåàìáóëå Êîíñòèòóöèè Êûðãûçñêîé Ðåñïóáëèêè ïðèíöèïà
âåðõîâåíñòâà ïðàâà.

Ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè âûñòóïàåò â êà÷åñòâå êðèòåðèÿ
êîíñòèòóöèîííîñòè íîðìàòèâíûõ ïðàâîâûõ àêòîâ. Íàëè÷èå ïðàâîâîé
íåîïðåäåëåííîñòè ïðèâîäèò íå òîëüêî ê íàðóøåíèÿì ïðàâ è çàêîííûõ
èíòåðåñîâ ãðàæäàí, íî è ê çëîóïîòðåáëåíèÿì ñî ñòîðîíû ïðàâîïðèìå-
íèòåëåé. Íåîïðåäåëåííîñòü ñîäåðæàíèÿ ïðàâîâîé íîðìû äîïóñêàåò
íåîãðàíè÷åííîå óñìîòðåíèå ïðàâîïðèìåíèòåëÿ è âåäåò ê íàðóøåíèþ
ïðèíöèïîâ ðàâåíñòâà, ñïðàâåäëèâîñòè, ñîðàçìåðíîñòè, áàëàíñà ïóá-
ëè÷íûõ è ÷àñòíûõ èíòåðåñîâ. 

Êîíñòèòóöèîííàÿ ïàëàòà ïðè ðàññìîòðåíèè äåë î ïðîâåðêå êîíñòèòó-
öèîííîñòè çàêîíîâ è èíûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ ðàçðåøàåò
âîïðîñ ïðàâîâîé íåîïðåäåëåííîñòè, êîãäà îí ÿâëÿåòñÿ ïðåäìåòîì ðàñ-
ñìîòðåíèÿ èëè íåïîñðåäñòâåííî ñâÿçàí ñ ðàññìàòðèâàåìîé íîðìîé è
êîãäà îí îáíàðóæåí ïðè ðàññìîòðåíèè êîíêðåòíîé ñèòóàöèè.

Òàê, íàïðèìåð, â Ðåøåíèè Êîíñòèòóöèîííîé ïàëàòû № 45-Ð îò 4
ñåíòÿáðÿ 2014 ãîäà îòìå÷åíî, ÷òî Çàêîí “Î ñâîáîäå âåðîèñïîâåäàíèÿ
è ðåëèãèîçíûõ îðãàíèçàöèÿõ â Êûðãûçñêîé Ðåñïóáëèêå” íå îïðåäåëÿ-
åò êðèòåðèè ñîãëàñîâàíèÿ ñïèñêà ãðàæäàí — ÷ëåíîâ Ó÷ðåäèòåëüíîãî
ñîâåòà, ÿâëÿþùèõñÿ èíèöèàòîðàìè ñîçäàíèÿ ðåëèãèîçíîé îðãàíèçà-
öèè, íåñîáëþäåíèå êîòîðîãî èíèöèàòîðàìè ïðè ñîãëàñîâàíèè ñ ìåñò-
íûì êåíåøåì (ìåñòíûì ïðåäñòàâèòåëüíûì îðãàíîì) ìîæåò ïðèâåñòè ê
îòêàçó â ó÷åòíîé ðåãèñòðàöèè. “Òàêàÿ ïðàâîâàÿ íåîïðåäåëåííîñòü â
âîïðîñàõ ïîðÿäêà, ñðîêîâ, êðèòåðèåâ ñîãëàñîâàíèÿ ïðèâîäèò ê ðàçëè÷-
íîìó òîëêîâàíèþ è ïðèìåíåíèþ ìåñòíûìè êåíåøàìè îñïàðèâàåìîé
çàÿâèòåëåì íîðìû. Â òî æå âðåìÿ îòñóòñòâèå çàêðåïëåííîé çàêîíîì
ïðîöåäóðû îòêàçà ïðè ñîãëàñîâàíèè ñïèñêà èíèöèàòîðîâ äëÿ ñîçäàíèÿ
ðåëèãèîçíîé îðãàíèçàöèè ìåñòíûì êåíåøåì ëèøàåò îáðàùàþùèõñÿ
ëèö çàùèòû ñâîèõ ïðàâ â ñóäåáíîì ïîðÿäêå. Ýòî, â ñâîþ î÷åðåäü, ïðè-
âîäèò ê íàðóøåíèþ ïðàâà íà ñâîáîäó îáúåäèíåíèÿ, çàêðåïëåííîãî â
Êîíñòèòóöèè”, - îòìå÷àåòñÿ â äàííîì Ðåøåíèè.

Äðóãèì ïðèìåðîì èç ïðàêòèêè Êîíñòèòóöèîííîé ïàëàòû ÿâëÿåòñÿ
Ðåøåíèå №14-Ð îò 19 ôåâðàëÿ 2014 ãîäà, êîãäà áûë ðàññìîòðåí âîïðîñ
ïîâûøåíèÿ ñóìì âîçìåùåíèÿ âðåäà â ñâÿçè ñ ïîâûøåíèåì ðàçìåðà
ðàñ÷åòíîãî ïîêàçàòåëÿ. Â ýòîì Ðåøåíèè ñóä óêàçàë, ÷òî èíäåêñàöèÿ â
ñâÿçè ñ ïîâûøåíèåì ñòîèìîñòè æèçíè ïðîâîäèëàñü â ñîîòâåòñòâèè ñ
Çàêîíîì “Îá èíäåêñàöèè äîõîäîâ è ñáåðåæåíèé íàñåëåíèÿ ñ ó÷åòîì
èçìåíåíèÿ öåí íà ïîòðåáèòåëüñêèå òîâàðû è óñëóãè”. Â îáúåêòû
èíäåêñàöèè ñîãëàñíî óêàçàííîìó Çàêîíó â òîì ÷èñëå âõîäèëè è ñóì-
ìû, âûïëà÷èâàåìûå â âîçìåùåíèå âðåäà. Îäíàêî çàêîíîäàòåëü â äå-
êàáðå 2008 ãîäà ïðèçíàë óòðàòèâøèì ñèëó óêàçàííûé Çàêîí, íî ïðè
ýòîì íå ïðåäóñìîòðåë íîâîå ïðàâîâîå ðåãóëèðîâàíèå äàííîãî âîïðîñà.
Ââèäó ýòîãî óñòàíîâëåííàÿ Òðóäîâûì êîäåêñîì èíäåêñàöèÿ ñóìì ïî
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âîçìåùåíèþ âðåäà â ñâÿçè ñ ïîâûøåíèåì ñòîèìîñòè æèçíè ñòàëà íî-
ñèòü íåîïðåäåëåííûé õàðàêòåð, ïîñêîëüêó íå ïîçâîëÿëà ïîâûøàòü ðàç-
ìåðû äåíåæíûõ êîìïåíñàöèé â ñâÿçè ñ èíôëÿöèåé. Â ñâÿçè ñ âûøåèç-
ëîæåííûì Ïðàâèòåëüñòâó áûëî ïîðó÷åíî èíèöèèðîâàòü ñîîòâåòñòâó-
þùèé ïðîåêò çàêîíà, óñòðàíÿþùèé ïðàâîâóþ íåîïðåäåëåííîñòü â
ïðèìåíåíèè ñòàòüè 234 Òðóäîâîãî êîäåêñà.

Â áîëüøèíñòâå ñëó÷àåâ ïî ðåçóëüòàòàì ðàññìîòðåíèÿ Êîíñòèòóöèîí-
íàÿ ïàëàòà â öåëÿõ ïðåîäîëåíèÿ ïðàâîâîé íåîïðåäåëåííîñòè äàåò
çàêîíîäàòåëþ ñîîòâåòñòâóþùåå íàïðàâëåíèå ïî óñòðàíåíèþ òàêîé íå-
îïðåäåëåííîñòè êàê â ìîòèâèðîâî÷íîé ÷àñòè ðåøåíèÿ, òàê è â åå
ðåçîëþòèâíîé ÷àñòè.

Íàïðèìåð, â Ðåøåíèè №15-Ð îò 27 íîÿáðÿ 2015 ãîäà Êîíñòèòóöèîííàÿ
ïàëàòà îòìåòèëà, ÷òî ïðîâåäåíèå ãðàæäàíàìè ïðåäâûáîðíîé àãèòàöèè
ïðîòèâ âñåõ êàíäèäàòîâ âûõîäèò çà ïðåäåëû ïðàâîâîãî ðåãóëèðîâàíèÿ
îñïàðèâàåìîãî íîðìàòèâíîãî ïîëîæåíèÿ. Â ñâîþ î÷åðåäü, îòñóòñòâèå
ñîîòâåòñòâóþùåãî ïðàâîâîãî ðåãóëèðîâàíèÿ ïîðÿäêà ïðåäâûáîðíîé
àãèòàöèè ïðîòèâ âñåõ êàíäèäàòîâ íå ìîæåò ñëóæèòü îñíîâàíèåì äëÿ
ïðèçíàíèÿ îñïàðèâàåìîé íîðìû ïðîòèâîðå÷àùåé Êîíñòèòóöèè. Ïðà-
âîîòíîøåíèÿ, ñâÿçàííûå ñ ïðåäâûáîðíîé àãèòàöèåé ïðîòèâ âñåõ, òðå-
áóþò îòäåëüíîãî ïðàâîâîãî ðåãóëèðîâàíèÿ, ïîñêîëüêó ÿâëÿþòñÿ ïðîèç-
âîäíûì îò ïðèçíàâàåìîé çàêîíîäàòåëåì âîçìîæíîñòè èçáèðàòåëåé
âûðàçèòü ñâîþ âîëþ ïóòåì çàïîëíåíèÿ ãðàôû “ïðîòèâ âñåõ” â èçáè-
ðàòåëüíîì áþëëåòåíå. Â ñâÿçè ñ ýòèì Êîíñòèòóöèîííàÿ ïàëàòà â ðåçî-
ëþòèâíîé ÷àñòè ñâîåãî Ðåøåíèÿ ïîðó÷èëà Æîãîðêó Êåíåøó Êûðãûç-
ñêîé Ðåñïóáëèêè (ïàðëàìåíòó) óñòðàíèòü ïðàâîâóþ íåîïðåäåëåííîñòü
ïî âîïðîñó, âûòåêàþùåìó èç ìîòèâèðîâî÷íîé ÷àñòè Ðåøåíèÿ.

Äðóãîé ðàçíîâèäíîñòüþ íåñîâåðøåíñòâà ïðàâîâîãî ðåãóëèðîâàíèÿ ÿâ-
ëÿþòñÿ ïðîáåëû â çàêîíîäàòåëüñòâå. Âñå ìû ñîãëàñèìñÿ, ÷òî ñîâåð-
øåííîãî çàêîíîäàòåëüñòâà, ïîëíîñòüþ îõâàòûâàþùåãî íåîáõîäèìûå
äëÿ ðåãóëèðîâàíèÿ îáùåñòâåííûå îòíîøåíèÿ, íå ñóùåñòâóåò, ïîñêîëü-
êó íåâîçìîæíî îõâàòèòü áåñêîíå÷íî ðàçâèâàþùèåñÿ îáùåñòâåííûå
îòíîøåíèÿ. 

Êîíñòèòóöèÿ è Êîíñòèòóöèîííûé çàêîí î Êîíñòèòóöèîííîé ïàëàòå íå
ïðåäóñìàòðèâàþò ñïåöèàëüíîå ïîëíîìî÷èå ïî èññëåäîâàíèþ è îöåíè-
âàíèþ ïðîáåëîâ ïðàâîâîãî ðåãóëèðîâàíèÿ, äîïóùåííûõ â çàêîíàõ è
äðóãèõ íîðìàòèâíî-ïðàâîâûõ àêòàõ.

Âìåñòå ñ òåì ïðîáëåìà íåóðåãóëèðîâàííîñòè îïðåäåëåííûõ îáùåñò-
âåííûõ îòíîøåíèé íåðåäêî íåèçáåæíî ñîïóòñòâóåò îñíîâíîìó âîïðî-
ñó, ðàññìàòðèâàåìîìó ïðè ïðîâåðêå êîíñòèòóöèîííîñòè îñïàðèâàåìîé
íîðìû, è â òàêèõ ñëó÷àÿõ Êîíñòèòóöèîííàÿ ïàëàòà óêàçûâàåò íà èìåþ-
ùèåñÿ ïðîáåëû. Òàêîå äåéñòâèå ñóäà îáúÿñíÿåòñÿ òåì, ÷òî íàëè÷èå
ïðîáåëîâ â çàêîíîäàòåëüñòâå ìîæåò ïðèâåñòè ê óùåìëåíèþ ïðàâ è çà-
êîííûõ èíòåðåñîâ ãðàæäàí èëè, íàîáîðîò, ê çëîóïîòðåáëåíèÿì ñî ñòî-
ðîíû ãðàæäàí. 183
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Êîíñòèòóöèîííàÿ ïàëàòà, îöåíèâàÿ âîïðîñ âëèÿíèÿ çàêîíîäàòåëüíîãî
ïðîáåëà íà êîíñòèòóöèîííîñòü ðàññìàòðèâàåìîé íîðìû, íàðÿäó ñ äðó-
ãèìè âûâîäàìè îòíîñèòåëüíî ñâîåé ïðàâîâîé ïîçèöèè òàêæå íàïðàâ-
ëÿåò çàêîíîäàòåëÿ íà óñòðàíåíèå îáíàðóæåííîãî ïðîáåëà. Òàêîå æå
äåéñòâèå Êîíñòèòóöèîííàÿ ïàëàòà îñóùåñòâëÿåò è â òîì ñëó÷àå, êîãäà
â õîäå ðàññìîòðåíèÿ äåëà îáíàðóæèâàåòñÿ ïðîáåë, ïðèâîäÿùèé â ïðî-
öåññå ïðàâîïðèìåíåíèÿ ê òàêîìó òîëêîâàíèþ íîðì, êîòîðîå íàðóøàåò
èëè ìîæåò íàðóøèòü êîíêðåòíûå êîíñòèòóöèîííûå ïðàâà ãðàæäàí.

Òàê, â Ðåøåíèè Êîíñòèòóöèîííîé ïàëàòû № 10-Ð îò 7 ôåâðàëÿ 2014
ãîäà áûëî óêàçàíî, ÷òî â êàæäîì ñëó÷àå îáðàùåíèÿ ãðàæäàí î âîçîá-
íîâëåíèè ïðîèçâîäñòâà ïî âíîâü îòêðûâøèìñÿ îáñòîÿòåëüñòâàì ïðî-
êóðîð îáÿçàí ïðèíèìàòü ïðîöåññóàëüíûé àêò â âèäå ïîñòàíîâëåíèÿ î
âîçîáíîâëåíèè ïðîèçâîäñòâà ïî âíîâü îòêðûâøèìñÿ îáñòîÿòåëüñòâàì.
Òàêîé ïîðÿäîê íàèáîëåå ïîëíî îòâå÷àåò òðåáîâàíèÿì âñåñòîðîííåé
ïðîâåðêè âíîâü îòêðûâøèõñÿ îáñòîÿòåëüñòâ è äàåò âîçìîæíîñòü ñó-
äåáíîãî îáæàëîâàíèÿ ïðîöåññóàëüíîãî àêòà ïðîêóðîðà. Îäíàêî ñëî-
æèâøàÿñÿ ïðàâîïðèìåíèòåëüíàÿ ïðàêòèêà ñòàòåé 387, 388 Óãîëîâíî-
ïðîöåññóàëüíîãî êîäåêñà, âîçìîæíî, ÿâëÿåòñÿ ñëåäñòâèåì ïðîáåëà óãî-
ëîâíî-ïðîöåññóàëüíîãî çàêîíà â ÷àñòè âîçìîæíîñòè èçäàíèÿ ïðîêóðî-
ðîì ïðîöåññóàëüíîãî àêòà â âèäå ïîñòàíîâëåíèÿ îá îòêàçå â âîçîáíîâ-
ëåíèè ïðîèçâîäñòâà ïî âíîâü îòêðûâøèìñÿ îáñòîÿòåëüñòâàì â ñëó÷àÿõ,
êîãäà çàÿâëåíèå ãðàæäàí íå ñîäåðæèò îñíîâàíèé äëÿ âîçîáíîâëåíèÿ
óãîëîâíîãî äåëà ïî âíîâü îòêðûâøèìñÿ îáñòîÿòåëüñòâàì. Çàêîíîäàòå-
ëþ ïðåäëàãàëîñü âîñïîëíèòü äàííûé ïðîáåë â ÓÏÊ è ïðåäóñìîòðåòü
âîçìîæíîñòü èçäàíèÿ ïðîêóðîðîì ïðîöåññóàëüíîãî àêòà â âèäå ïîñòà-
íîâëåíèÿ îá îòêàçå â âîçîáíîâëåíèè ïðîèçâîäñòâà ïî âíîâü îòêðûâ-
øèìñÿ îáñòîÿòåëüñòâàì.

Òàêæå â êà÷åñòâå ïðèìåðà ìîæíî ïðèâåñòè äåëî î ïðîâåðêå êîíñòè-
òóöèîííîñòè íåêîòîðûõ íîðìàòèâíûõ ïîëîæåíèé Çàêîíà “Îá Àä-
âîêàòóðå Êûðãûçñêîé Ðåñïóáëèêè è àäâîêàòñêîé äåÿòåëüíîñòè”, êîãäà
ñóäîì áûëî âûÿâëåíî, ÷òî ïîëîæåíèÿ äàííîãî Çàêîíà íå ðåãëàìåíòè-
ðóþò ìíîãèå âîïðîñû, íåïîñðåäñòâåííî ñâÿçàííûå ñ îñóùåñòâëåíèåì
àäâîêàòñêîé äåÿòåëüíîñòè, è ñîäåðæàò ïðàâîâûå ïðîáåëû. Â ÷àñòíîñòè,
íå ïðåäóñìîòðåíà îðãàíèçàöèîííî-ïðàâîâàÿ ôîðìà àäâîêàòñêèõ
îðãàíèçàöèé, äàþùèõ âîçìîæíîñòü ñàìîñòîÿòåëüíîãî âåäåíèÿ àäâî-
êàòñêîé äåÿòåëüíîñòè, íå ïðåñëåäóÿ êîììåð÷åñêèõ öåëåé. Ñîãëàñíî
Çàêîíó î íåêîììåð÷åñêèõ îðãàíèçàöèÿõ íåêîììåð÷åñêèå îðãàíèçàöèè
îòëè÷àþòñÿ òàêèìè îñîáûìè ïðèçíàêàìè, êàê îáùíîñòü èíòåðåñîâ è
ïðåñëåäîâàíèå öåëåé óäîâëåòâîðåíèÿ äóõîâíûõ è äðóãèõ íåìàòå-
ðèàëüíûõ ïîòðåáíîñòåé, à ýòî íå ñîîòâåòñòâóåò ñóùíîñòè àäâîêàòñêîé
äåÿòåëüíîñòè. Â ýòîé ñâÿçè óêàçàííàÿ â ÷àñòè 6 ñòàòüè 32 Çàêîíà “Îá
Àäâîêàòóðå Êûðãûçñêîé Ðåñïóáëèêè è àäâîêàòñêîé äåÿòåëüíîñòè” îáÿ-
çàííîñòü àäâîêàòîâ, îñóùåñòâëÿþùèõ ñâîþ àäâîêàòñêóþ äåÿòåëüíîñòü
ñàìîñòîÿòåëüíî ñ îáðàçîâàíèåì þðèäè÷åñêîãî ëèöà, â äâóõìåñÿ÷íûé
ñðîê ñî äíÿ ãîñóäàðñòâåííîé ðåãèñòðàöèè Àäâîêàòóðû ïðîèçâåñòè
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ïåðåðåãèñòðàöèþ ñâîåé äåÿòåëüíîñòè íå âûïîëíèìà. Ââèäó ýòîãî çàêî-
íîäàòåëþ áûëî ïîðó÷åíî âíåñòè ñîîòâåòñòâóþùèå èçìåíåíèÿ è äîïîë-
íåíèÿ â âûøåóêàçàííûé Çàêîí îá àäâîêàòóðå ñ ñîáëþäåíèåì ïðèíöè-
ïà ñîðàçìåðíîñòè ãîñóäàðñòâåííîãî âìåøàòåëüñòâà è ñ ó÷åòîì îöåíêè
ðåàëüíûõ âîçìîæíîñòåé ñàìîãî ïðîôåññèîíàëüíîãî ñîîáùåñòâà, íå
äîïóñêàÿ íàðóøåíèÿ ïðèíöèïà íåçàâèñèìîñòè è ñàìîñòîÿòåëüíîñòè
àäâîêàòîâ.

Ñëåäóåò îòìåòèòü, ÷òî âî âñåõ ñëó÷àÿõ, êîãäà ðàññìàòðèâàåòñÿ âîïðîñ
ïðàâîâîãî ïðîáåëà Êîíñòèòóöèîííàÿ ïàëàòà, ïðèäåðæèâàÿñü ïðèíöèïà
ðàçäåëåíèÿ âëàñòåé, â ñâîèõ ðåøåíèÿõ îãðàíè÷èâàåòñÿ ëèøü êîíñ-
òàòàöèåé íàëè÷èÿ ïðàâîâîãî ïðîáåëà, îñòàâëÿÿ âûáîð ñïîñîáà åãî óñò-
ðàíåíèÿ çà çàêîíîäàòåëåì.

Òàêèì îáðàçîì, â ñâîèõ ðåøåíèÿõ Êîíñòèòóöèîííàÿ ïàëàòà, èñõîäÿ èç
êîíñòèòóöèîííûõ íîðì è ïðèíöèïîâ, óñòàíàâëèâàåò ïîëíîòó, ÿñíîñòü
è îïðåäåëåííîñòü ïðàâîâîãî ìåõàíèçìà, ñîäåðæàùåãîñÿ â íîðìàòèâ-
íîì ïðàâîâîì àêòå, è ïðè âûÿâëåíèè ïðàâîâûõ ïðîáåëîâ, ïðàâîâîé
íåîïðåäåëåííîñòè óêàçûâàåò çàêîíîäàòåëþ íà íåîáõîäèìîñòü èõ
óñòðàíåíèÿ. Èññëåäóÿ íåñîâåðøåíñòâà ïðàâîâîãî ðåãóëèðîâàíèÿ ïðè
ðàññìîòðåíèè îáðàùåíèé, Êîíñòèòóöèîííàÿ ïàëàòà èñõîäèò èç òîãî,
÷òî íàäëåæàùåå ïðàâîâîå ðåãóëèðîâàíèå ñïîñîáñòâóåò áîëåå ïîëíîé
ðåàëèçàöèè è çàùèòå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

Êîíñòèòóöèîííàÿ ïàëàòà ñ ìîìåíòà íà÷àëà ñâîåé äåÿòåëüíîñòè, ò.å. ñ
èþëÿ ìåñÿöà 2013 ãîäà ïî íàñòîÿùåå âðåìÿ âûíåñëà 62 ðåøåíèÿ è
ïðîâåðèëà êîíñòèòóöèîííîñòü îêîëî 43 íîðìàòèâíûõ ïðàâîâûõ àêòîâ,
÷òî ïîêàçàëî ïîëîæèòåëüíîå âëèÿíèå ïðèíÿòûõ ðåøåíèé íà óòâåðæ-
äåíèå êîíñòèòóöèîííîé çàêîííîñòè â íîðìîòâîð÷åñêîì ïðîöåññå. Íå-
ñìîòðÿ íà òî, ÷òî â çàêîíîäàòåëüñòâå Êûðãûçñêîé Ðåñïóáëèêè íå çàê-
ðåïëåí ìåõàíèçì èñïîëíåíèÿ ðåøåíèé Êîíñòèòóöèîííîé ïàëàòû, çà-
êîíîäàòåëü ñòàðàåòñÿ ñâîåâðåìåííî èñïîëíÿòü ðåøåíèÿ Ïàëàòû è óñò-
ðàíÿòü âûÿâëåííûå ïðàâîâûå ïðîáåëû è ïðàâîâûå íåîïðåäåëåííîñòè.

Â çàêëþ÷åíèå ñâîåãî äîêëàäà õîòåëîñü áû îòìåòèòü, ÷òî âëèÿíèå ðå-
øåíèé êîíñòèòóöèîííûõ ñóäîâ íà äåÿòåëüíîñòü íîðìîòâîð÷åñêèõ îð-
ãàíîâ îãðîìíî. Ñàìà ïðèðîäà êîíñòèòóöèîííîãî ïðàâîñóäèÿ ïðåäîïðå-
äåëÿåò è ïðàâîâóþ ïðèðîäó ðåøåíèé êîíñòèòóöèîííûõ ñóäîâ. Â íèõ
ñîäåðæèòñÿ ïðàâîâîé ðåçóëüòàò êîíñòèòóöèîííî-þðèñäèêöèîííîé äåÿ-
òåëüíîñòè, êîòîðûé â ñâîþ î÷åðåäü âëèÿåò íà âñþ ïðàâîâóþ ñèñòåìó
ãîñóäàðñòâà.

Õîòåëà áû åùå ðàç ïîáëàãîäàðèòü îðãàíèçàòîðîâ Êîíôåðåíöèè è ëè÷-
íî Ãàãèêà Ãàðóøåâè÷à çà åãî âêëàä â ðàçâèòèå êîíñòèòóöèîíàëèçìà, çà
ñîçäàíèå êîíñòèòóöèîíàëèñòàì ïëîùàäêè äëÿ äèàëîãà, ñîòðóäíè÷åñòâà
è îáìåíà ìíåíèÿìè, ïîæåëàòü óñïåõîâ â åãî èñòîðè÷åñêîé ìèññèè
ïðîäâèæåíèÿ êîíñòèòóöèîííîé êóëüòóðû. 

Áëàãîäàðþ çà âíèìàíèå.
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SUMMARY

The author deals with the issues of the imperfection of the legal regula-
tion. First, the author notes that the principle of legal certainty appears as
a criterion of constitutionality of normative legal acts and states that the
existence of legal uncertainty leads to many negative consequences.
Secondly, the author touches upon the problem of gaps in the legislation
and notes that in its decisions the Constitutional Chamber of the Kyrgyz
Republic, adhering to the principle of separation of powers, restricts by the
acknowledgment of the gap in legislation and leaves the legislator the
choice of the manner to eliminate it.

Thus, in its decisions, the Constitutional Chamber of the Kyrgyz Republic,
on the basis of constitutional norms and principles, establishes complete-
ness, clarity and certainty of the legal mechanism contained in the norma-
tive legal act, and in the identification of legal gaps and legal uncertainty
directs the legislator to eliminate them. Exploring the imperfection of legal
regulation in the consideration of appeals, the Constitutional Chamber
assumes that the proper legal regulation contributes to the full realization
and protection of the rights and freedoms of the individual and citizen.
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ÐÎËÜ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÏÐÀÂÎÑÓÄÈß 
Â ÓÑÒÐÀÍÅÍÈÈ ÏÐÎÁÅËÎÂ È ÏÐÀÂÎÂÎÉ

ÍÅÎÏÐÅÄÅËÅÍÍÎÑÒÈ Â
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎ-ÏÐÀÂÎÂÎÌ

ÐÅÃÓËÈÐÎÂÀÍÈÈ

ÒÀÄÅÓØ ÂÎÐÎÍÎÂÈ×
Ñóäüÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Áåëàðóñü

Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Áåëàðóñü (äàëåå — Êîíñòèòóöèîí-
íûé Ñóä) â ðÿäå ðåøåíèé óêàçûâàë, ÷òî ðåàëèçàöèÿ â íîðìîòâîð÷åñòâå
ïðèíöèïà âåðõîâåíñòâà ïðàâà è îñíîâàííîãî íà íåì ïðèíöèïà ïðàâî-
âîé îïðåäåëåííîñòè ïðåäïîëàãàåò ñîçäàíèå ïðàâîâîé ñèñòåìû, â êî-
òîðîé íîðìàòèâíûå ïðàâîâûå àêòû íàõîäÿòñÿ âî âçàèìîñâÿçè, ñîãëà-
ñóþòñÿ ìåæäó ñîáîé, à òàêæå îáåñïå÷èâàþò ÿñíîñòü, òî÷íîñòü, íåïðî-
òèâîðå÷èâîñòü è ñîãëàñîâàííîñòü ïðàâîâûõ íîðì. Ïðèíöèï âåðõî-
âåíñòâà ïðàâà îçíà÷àåò â òîì ÷èñëå ïîëíîòó è òî÷íîñòü ñîäåðæàùèõñÿ
â ðàçëè÷íûõ íîðìàòèâíûõ ïðàâîâûõ àêòàõ ïîëîæåíèé î ïðàâàõ è îáÿ-
çàííîñòÿõ ãðàæäàí, ñîãëàñîâàííîñòü èõ ìåæäó ñîáîé. Íàëè÷èå â çàêî-
íîäàòåëüñòâå ïðîáåëîâ, êîëëèçèé ïðàâîâûõ íîðì è ïðàâîâîé íåîïðå-
äåëåííîñòè âëå÷åò íåîäíîçíà÷íîå ïîíèìàíèå íîðìàòèâíûõ ïðàâîâûõ
àêòîâ è ñâÿçàííóþ ñ ýòèì ïðîòèâîðå÷èâóþ ïðàâîïðèìåíèòåëüíóþ ïðàê-
òèêó, ÷òî îñëàáëÿåò ãàðàíòèè  çàùèòû êîíñòèòóöèîííûõ ïðàâ è ñâîáîä
ãðàæäàí.

Â ñâîå âðåìÿ èçâåñòíûé ðóññêèé ó÷åíûé-ïðîöåññóàëèñò Å.Â. Âàñüêîâ-
ñêèé ïðåäëîæèë óíèâåðñàëüíûé äëÿ âñåõ ñóäîâ þðèäè÷åñêèé
àëãîðèòì, ñîãëàñíî êîòîðîìó óñòàíîâëåíèå ôàêòà ïðîáåëüíîñòè â
äåéñòâóþùåì ïðàâå èìååòñÿ òîãäà, êîãäà äëÿ êàêîé-ëèáî êàòåãîðèè
ñëó÷àåâ: 1) èëè âîâñå íåò íîðìû, 2) èëè ñóùåñòâóåò íîðìà, íî
«ñîâåðøåííî òåìíàÿ è íåïîíÿòíàÿ», 3) èëè ñóùåñòâóåò íåñêîëüêî
íîðì, íàõîäÿùèõñÿ ìåæäó ñîáîé â íåïðèìèðèìîì ïðîòèâîðå÷èè, 4)
èëè óñòàíîâëåíà íîðìà, ñòðàäàþùàÿ íåïîëíîòîé (÷àñòè÷íûé ïðîáåë). 

Òàêîå ïîíèìàíèå ïðîáåëîâ â ïðàâå îçíà÷àåò íå ÷òî èíîå, êàê íàëè÷èå
ïðîáåëîâ â çàêîíîäàòåëüñòâå; ñëåäîâàòåëüíî, îíè ìîãóò âîçíèêíóòü â
òåõ ñôåðàõ îáùåñòâåííîé æèçíè, êîòîðûå óæå óðåãóëèðîâàíû ïðàâî-
âûìè íîðìàìè.

Íàðÿäó ñ ïîäõîäàìè óêàçàííûìè, â ïðàâîâîé íàóêå, èìååò ìåñòî èíîé
ïîäõîä, ñîãëàñíî êîòîðîìó ïðîáåëû â ïðàâå âîçíèêàþò â ñëó÷àå, åñëè
êàêàÿ-ëèáî ñèòóàöèÿ íå áûëà ïðåäóñìîòðåíà ïðè ðàçðàáîòêå íîðìà- 187
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òèâíîãî ïðàâîâîãî àêòà èëè ñëîæèëàñü ïîñëå åãî èçäàíèÿ â ðåçóëüòàòå
ðàçâèòèÿ îáùåñòâåííûõ îòíîøåíèé â ñîîòâåòñòâóþùåé ñôåðå,
ïîÿâëåíèÿ íîâûõ îòíîøåíèé, íå ïðåäóñìîòðåííûõ ïðàâîì.

Â ëþáîì ñëó÷àå íàëè÷èå ïðîáåëîâ ñâèäåòåëüñòâóåò î íàëè÷èè â íîðìà-
òèâíûõ ïðàâîâûõ àêòàõ äåôåêòîâ, êîòîðûå íåîáõîäèìî óñòðàíÿòü ëèáî
ïðåîäîëåâàòü. Î÷åâèäíî, ÷òî òàêàÿ îáÿçàííîñòü â ïåðâîî÷åðåäíîì ïî-
ðÿäêå äîëæíà áûòü âîçëîæåíà íà íîðìîòâîð÷åñêèå îðãàíû, èçäàâøèå
òàêîé àêò.

Ñîãëàñíî ñòàòüå 72 Çàêîíà Ðåñïóáëèêè Áåëàðóñü «Î íîðìàòèâíûõ ïðà-
âîâûõ àêòàõ Ðåñïóáëèêè Áåëàðóñü» ïðè âûÿâëåíèè ïðîáåëîâ â íîðìà-
òèâíûõ ïðàâîâûõ àêòàõ íîðìîòâîð÷åñêèå îðãàíû (äîëæíîñòíûå ëèöà),
ïðèíÿâøèå (èçäàâøèå) ýòè àêòû, îáÿçàíû âíåñòè â íèõ ñîîòâåòñòâóþ-
ùèå äîïîëíåíèÿ èëè èçìåíåíèÿ, óñòðàíÿþùèå  ïðîáåëû (÷àñòü
ïåðâàÿ); äî âíåñåíèÿ ñîîòâåòñòâóþùèõ èçìåíåíèé è (èëè) äîïîëíåíèé
ïðåîäîëåíèå ïðîáåëîâ ìîæåò îñóùåñòâëÿòüñÿ ïóòåì èñïîëüçîâàíèÿ
èíñòèòóòîâ àíàëîãèè çàêîíà è àíàëîãèè ïðàâà (÷àñòü âòîðàÿ); ïðèìå-
íåíèå èíñòèòóòîâ àíàëîãèè çàêîíà  è àíàëîãèè ïðàâà çàïðåùàåòñÿ â
ñëó÷àå ïðèâëå÷åíèÿ ê îòâåòñòâåííîñòè, îãðàíè÷åíèÿ ïðàâ è óñòàíîâ-
ëåíèÿ îáÿçàííîñòåé (÷àñòü òðåòüÿ). 

Â ñâÿçè ñ íàëè÷èåì äàííîãî çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ çàêîíî-
ìåðåí âîïðîñ î ðîëè êîíñòèòóöèîííîãî ïðàâîñóäèÿ â óñòðàíåíèè è
ïðåîäîëåíèè ïðîáåëîâ â çàêîíîäàòåëüñòâå.

Êîíñòèòóöèåé Ðåñïóáëèêè Áåëàðóñü (äàëåå — Êîíñòèòóöèÿ) çàêðåï-
ëåíà íîðìà, êîòîðàÿ ïðåäîñòàâëÿåò Êîíñòèòóöèîííîìó Ñóäó ïðàâî è
îäíîâðåìåííî âîçëàãàåò íà íåãî îáÿçàííîñòü îñóùåñòâëÿòü êîíòðîëü
çà êîíñòèòóöèîííîñòüþ íîðìàòèâíûõ ïðàâîâûõ àêòîâ â ãîñóäàðñòâå
(÷àñòü ïåðâàÿ ñòàòüè 116). Óòâåðæäåíèå çàêîííîñòè â íîðìîòâîð÷åñòâå
è ïðàâîïðèìåíåíèè ÿâëÿåòñÿ îäíîé èç çàäà÷ Êîíñòèòóöèîííîãî Ñóäà
(÷àñòü ïåðâàÿ ñòàòüè 6 Êîäåêñà Ðåñïóáëèêè Áåëàðóñü î ñóäîóñòðîéñòâå
è ñòàòóñå ñóäåé).

Óêàçàííûì îïðåäåëÿåòñÿ àêòèâíàÿ ðîëü Êîíñòèòóöèîííîãî Ñóäà â ïîä-
äåðæàíèè äîëæíîãî ôóíêöèîíèðîâàíèÿ ãîñóäàðñòâåííî-ïðàâîâîãî ìå-
õàíèçìà íà âñåõ óðîâíÿõ, â òîì ÷èñëå â îáåñïå÷åíèè ýôôåêòèâíîãî
ôóíêöèîíèðîâàíèÿ ïðàâîâîé ñèñòåìû ãîñóäàðñòâà ñ öåëüþ ðåàëèçà-
öèè êîíñòèòóöèîííûõ ïðàâ, ñâîáîä è çàêîííûõ èíòåðåñîâ ãðàæäàí.

Ñîãëàñíî àáçàöó âîñüìîìó ÷àñòè âòîðîé ñòàòüè 22 Êîäåêñà î ñóäîóñò-
ðîéñòâå è ñòàòóñå ñóäåé â êîìïåòåíöèþ Êîíñòèòóöèîííîãî Ñóäà âõî-
äèò ïðèíÿòèå ðåøåíèé îá óñòðàíåíèè â íîðìàòèâíûõ ïðàâîâûõ àêòàõ
ïðîáåëîâ, èñêëþ÷åíèè â íèõ êîëëèçèé è ïðàâîâîé íåîïðåäåëåííîñòè.

Ïðîöåññóàëüíûå îñîáåííîñòè ðàññìîòðåíèÿ äàííîé êàòåãîðèè äåë çà-
êðåïëåíû â Çàêîíå Ðåñïóáëèêè Áåëàðóñü «Î êîíñòèòóöèîííîì ñóäî-
ïðîèçâîäñòâå». Òàê, îñíîâàíèåì äëÿ âîçáóæäåíèÿ ïðîèçâîäñòâà ïî äå-
ëó îá óñòðàíåíèè äåôåêòîâ ïðàâîâîãî ðåãóëèðîâàíèÿ ÿâëÿþòñÿ ïîñòó-
ïèâøèå â Êîíñòèòóöèîííûé Ñóä îáðàùåíèÿ ãîñóäàðñòâåííûõ îðãàíîâ,
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èíûõ îðãàíèçàöèé, à òàêæå ãðàæäàí, â òîì ÷èñëå èíäèâèäóàëüíûõ ïðåä-
ïðèíèìàòåëåé, ñîäåðæàùèå èíôîðìàöèþ î íàëè÷èè â íîðìàòèâíûõ
ïðàâîâûõ àêòàõ ïðîáåëîâ, êîëëèçèé è ïðàâîâîé íåîïðåäåëåííîñòè.
Ñëåäóåò îòìåòèòü, ÷òî â áîëüøèíñòâå ñëó÷àåâ èíèöèàòîðàìè òàêèõ îá-
ðàùåíèé ÿâëÿþòñÿ ãðàæäàíå. 

Ðàññìîòðåíèå äàííîé êàòåãîðèè äåë îñóùåñòâëÿåòñÿ Êîíñòèòóöèîí-
íûì Ñóäîì, êàê ïðàâèëî, ñ èñïîëüçîâàíèåì ïèñüìåííîé ôîðìû êîíñ-
òèòóöèîííîãî ñóäîïðîèçâîäñòâà. Ïî ðåçóëüòàòàì ðàññìîòðåíèÿ äåëà
Êîíñòèòóöèîííûì Ñóäîì ïðèíèìàåòñÿ ðåøåíèå, â ðåçîëþòèâíîé ÷àñ-
òè êîòîðîãî èçëàãàåòñÿ âûâîä î íàëè÷èè â íîðìàòèâíûõ ïðàâîâûõ àê-
òàõ ïðîáåëîâ, êîëëèçèé, ïðàâîâîé íåîïðåäåëåííîñòè, à òàêæå ôîðìó-
ëèðóåòñÿ ïðåäëîæåíèå êîíêðåòíîìó ãîñóäàðñòâåííîìó îðãàíó, äîëæ-
íîñòíîìó ëèöó î íåîáõîäèìîñòè óñòðàíåíèÿ âûÿâëåííûõ â ýòèõ àêòàõ
äåôåêòîâ.

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà îá óñòðàíåíèè â íîðìàòèâíûõ ïðà-
âîâûõ àêòàõ ïðîáåëîâ, èñêëþ÷åíèè â íèõ êîëëèçèé è ïðàâîâîé íåîï-
ðåäåëåííîñòè ÿâëÿþòñÿ îáÿçàòåëüíûìè äëÿ ðàññìîòðåíèÿ ãîñóäàðñòâåí-
íûìè îðãàíàìè, äîëæíîñòíûìè ëèöàìè â ñîîòâåòñòâèè ñ èõ êîìïå-
òåíöèåé.

Ïðè ðåàëèçàöèè ñâîèõ ïîëíîìî÷èé ïî ïðèíÿòèþ ðåøåíèé îá óñòðà-
íåíèè â íîðìàòèâíûõ ïðàâîâûõ àêòàõ ïðîáåëîâ, èñêëþ÷åíèè â íèõ
êîëëèçèé è ïðàâîâîé íåîïðåäåëåííîñòè Êîíñòèòóöèîííûé Ñóä äåéñò-
âóåò â ïðåäåëàõ ñâîåãî êîíñòèòóöèîííîãî ñòàòóñà, èñõîäÿ èç òîãî, ÷òî
âûÿâëåííûå äåôåêòû ïðàâîâîãî ðåãóëèðîâàíèÿ èìåþò êîíñòèòóöèîí-
íî-ïðàâîâîå çíà÷åíèå, â ñâÿçè ñ ÷åì íå ïîäìåíÿåò çàêîíîäàòåëÿ ëèáî
èíîé íîðìîòâîð÷åñêèé îðãàí, íî â íåêîòîðîé ìåðå âûïîëíÿåò
ôóíêöèþ «ïîçèòèâíîãî çàêîíîäàòåëÿ» ñ öåëüþ âûðàáîòêè äåéñòâåí-
íûõ ìåõàíèçìîâ ðåàëèçàöèè êîíñòèòóöèîííûõ ïðàâ è ñâîáîä ãðàæäàí. 

Íîðìàòèâíûì è ìåòîäîëîãè÷åñêèì êðèòåðèåì îöåíêè êà÷åñòâà çàêî-
íîäàòåëüñòâà íà ïðåäìåò íàëè÷èÿ â íåì ïðàâîâûõ äåôåêòîâ äëÿ Êîíñ-
òèòóöèîííîãî Ñóäà ÿâëÿåòñÿ Êîíñòèòóöèÿ, çàêðåïëÿþùàÿ ïîëîæåíèÿ
î òîì, ÷òî ÷åëîâåê, åãî ïðàâà, ñâîáîäû è ãàðàíòèè èõ ðåàëèçàöèè ÿâ-
ëÿþòñÿ âûñøåé öåííîñòüþ è öåëüþ îáùåñòâà è ãîñóäàðñòâà, à òàêæå î
ïðèîðèòåòå îáùåïðèçíàííûõ ïðèíöèïîâ ìåæäóíàðîäíîãî ïðàâà. Ïðè
ïðîâåðêå íîðìàòèâíûõ ïðàâîâûõ àêòîâ ñ öåëüþ âûÿâëåíèÿ ïðîáåëîâ
è ïðàâîâîé íåîïðåäåëåííîñòè Êîíñòèòóöèîííûé Ñóä ðóêîâîäñòâóåòñÿ
ïðåæäå âñåãî òàêèì îáùåïðàâîâûì ïðèíöèïîì, êàê ïðèíöèï âåðõî-
âåíñòâà ïðàâà, íåîáõîäèìûìè ýëåìåíòàìè êîòîðîãî ÿâëÿþòñÿ: çàêîí-
íîñòü, ïðàâîâàÿ îïðåäåëåííîñòü, çàïðåùåíèå ïðîèçâîëà, äîñòóï ê ïðà-
âîñóäèþ â íåçàâèñèìûõ è áåñïðèñòðàñòíûõ ñóäàõ, ñîáëþäåíèå ïðàâ
÷åëîâåêà, ðàâåíñòâî âñåõ ïåðåä çàêîíîì.

Â àêòàõ Êîíñòèòóöèîííîãî Ñóäà îòìå÷àåòñÿ, ÷òî íå ëþáàÿ ïðîáåëü-
íîñòü ïðàâîâîãî ðåãóëèðîâàíèÿ ñâÿçàíà ñ âîïðîñîì åãî êîíñòèòóöèîí-
íîñòè. Ïðîáåë â çàêîíîäàòåëüñòâå èìååò êîíñòèòóöèîííî-ïðàâîâîå çíà- 189
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÷åíèå, åñëè îòñóòñòâèåì ïðàâîâîé íîðìû (íîðìàòèâíîãî ïðàâîâîãî
àêòà â öåëîì) íàðóøàþòñÿ êîíñòèòóöèîííûå ïðàâà è ñâîáîäû ÷åëîâåêà
è ãðàæäàíèíà ëèáî óêàçàííîå îòñóòñòâèå ìîæåò ïîâëå÷ü òàêîå íàðó-
øåíèå. Êàê óêàçàíî Êîíñòèòóöèîííûì Ñóäîì â Ïîñëàíèè Ïðåçèäåíòó
Ðåñïóáëèêè Áåëàðóñü, ïàëàòàì Íàöèîíàëüíîãî ñîáðàíèÿ Ðåñïóáëèêè
Áåëàðóñü «Î ñîñòîÿíèè êîíñòèòóöèîííîé çàêîííîñòè â Ðåñïóáëèêå
Áåëàðóñü â 2014 ãîäó», ïðè ïðèíÿòèè ðåøåíèÿ î âîçáóæäåíèè ïðîèç-
âîäñòâà ïî äåëó îá óñòðàíåíèè â íîðìàòèâíûõ ïðàâîâûõ àêòàõ ïðî-
áåëîâ îí èñõîäèò èç òîãî, ÷òî ñîîòâåòñòâóþùèå íåäîñòàòêè êîíê-
ðåòíîãî íîðìàòèâíîãî ïðàâîâîãî àêòà âëåêóò òàêîå åãî èñòîëêîâàíèå
è ïðèìåíåíèå, êîòîðûå íàðóøàþò èëè ìîãóò íàðóøèòü êîíñòèòóöèîí-
íûå ïðàâà è ñâîáîäû, ïðåïÿòñòâóþò îáåñïå÷åíèþ ãàðàíòèé èõ ðåàëè-
çàöèè.

Â ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà îò 2 èþëÿ 2015 ã. «Î ïðàâå ãðàæ-
äàí, âûñòóïàþùèõ ñâèäåòåëÿìè â óãîëîâíîì ïðîöåññå, íà þðèäè÷åñ-
êóþ ïîìîùü» îòìå÷åíî, ÷òî îòñóòñòâèå â óãîëîâíî-ïðîöåññóàëüíîì
çàêîíå íîðìû, çàêðåïëÿþùåé îáÿçàííîñòü îðãàíà, âåäóùåãî óãîëîâ-
íûé ïðîöåññ, äîïóñòèòü àäâîêàòà ê ó÷àñòèþ â óãîëîâíîì ïðîöåññå â
êà÷åñòâå ïðåäñòàâèòåëÿ ñâèäåòåëÿ, íà ïðàêòèêå íå ïîçâîëÿåò â äîëæ-
íîé ìåðå ðåàëèçîâàòü ãàðàíòèðîâàííîå ñòàòüåé 62 Êîíñòèòóöèè ïðàâî
íà þðèäè÷åñêóþ ïîìîùü, â òîì ÷èñëå ïðè ïðîâåäåíèè ñëåäñòâåííûõ è
èíûõ ïðîöåññóàëüíûõ äåéñòâèé ñ ó÷àñòèåì ñâèäåòåëÿ.

Êîíñòèòóöèîííûé Ñóä ïðèøåë ê âûâîäó, ÷òî â óãîëîâíî-ïðîöåññó-
àëüíîì çàêîíå èìååòñÿ ïðîáåë ïðàâîâîãî ðåãóëèðîâàíèÿ â ÷àñòè ðåà-
ëèçàöèè ïðàâà ãðàæäàí, âûñòóïàþùèõ ñâèäåòåëÿìè â óãîëîâíîì ïðî-
öåññå, íà þðèäè÷åñêóþ ïîìîùü äëÿ îñóùåñòâëåíèÿ è çàùèòû ïðàâ è
ñâîáîä, â òîì ÷èñëå ïðàâà ïîëüçîâàòüñÿ â ëþáîé ìîìåíò ïîìîùüþ
àäâîêàòîâ. Óêàçàííîå ïðàâî íå äîëæíî çàâèñåòü îò äèñêðåöèîííûõ
ïîëíîìî÷èé îðãàíîâ ïðåäâàðèòåëüíîãî ñëåäñòâèÿ, ïîäëåæèò îáåñïå÷å-
íèþ íà âñåõ ñòàäèÿõ óãîëîâíîãî ïðîöåññà è íå ìîæåò áûòü îãðàíè÷åíî
íè ïðè êàêèõ îáñòîÿòåëüñòâàõ. Â ñâÿçè ñ ýòèì Êîíñòèòóöèîííûé Ñóä
ïðèçíàë öåëåñîîáðàçíûì óñòðàíèòü ïðîáåë ïðàâîâîãî ðåãóëèðîâàíèÿ
ïóòåì âíåñåíèÿ çàêîíîäàòåëåì ñîîòâåòñòâóþùèõ èçìåíåíèé è äîïîëíå-
íèé â íîðìû Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü.

Îäíà èç îñîáåííîñòåé îñóùåñòâëåíèÿ Êîíñòèòóöèîííûì Ñóäîì êîíñ-
òèòóöèîííîãî êîíòðîëÿ çàêëþ÷àåòñÿ â òîì, ÷òî îáúåêòîì àíàëèçà ÿâëÿ-
þòñÿ íîðìàòèâíûå ïðàâîâûå àêòû, ïðèíèìàåìûå êàê çàêîíîäàòåëåì,
òàê è èíûìè íîðìîòâîð÷åñêèìè îðãàíàìè ðàçëè÷íîãî óðîâíÿ. 

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà  íàïðàâëåíû íà óñòðàíåíèå êàê ïðî-
áåëîâ â çàêîíîäàòåëüñòâå, òàê è ïðàâîâîé íåîïðåäåëåííîñòè â çàêîíî-
äàòåëüíîì ðåãóëèðîâàíèè îáùåñòâåííûõ îòíîøåíèé â îïðåäåëåííîé
ñôåðå. Òàê, â ðåøåíèè îò 9 èþëÿ 2014 ã. «Î ïðàâîâîé íåîïðåäåëåííîñ-
òè â ïðàâîâîì ðåãóëèðîâàíèè óäîñòîâåðåíèÿ ëè÷íîñòè ïðè íàçíà÷å-
íèè ïåíñèè îðãàíàìè ïî òðóäó, çàíÿòîñòè è ñîöèàëüíîé çàùèòå» Êîíñ-
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òèòóöèîííûé Ñóä â öåëÿõ íàäëåæàùåé ðåàëèçàöèè êîíñòèòóöèîííîãî
ïðàâà ãðàæäàí íà ñîöèàëüíîå îáåñïå÷åíèå è ñîáëþäåíèÿ ïðèíöèïà ñî-
öèàëüíîé ñïðàâåäëèâîñòè ïðèçíàë íåîáõîäèìûì èñêëþ÷èòü ïðàâîâóþ
íåîïðåäåëåííîñòü â ðåãóëèðîâàíèè óäîñòîâåðåíèÿ ëè÷íîñòè ïðè íàç-
íà÷åíèè ïåíñèè îðãàíàìè ïî òðóäó, çàíÿòîñòè è ñîöèàëüíîé çàùèòå.
Ïðàâèòåëüñòâó (Ñîâåòó Ìèíèñòðîâ) Ðåñïóáëèêè Áåëàðóñü áûëî ïðåä-
ëîæåíî ïóòåì ïðèíÿòèÿ ñîîòâåòñòâóþùåãî ïîñòàíîâëåíèÿ îáåñïå÷èòü
â ïðàâîâîì ðåãóëèðîâàíèè ïîðÿäêà ïðåäñòàâëåíèÿ è îôîðìëåíèÿ äî-
êóìåíòîâ äëÿ íàçíà÷åíèÿ ïåíñèè îðãàíàìè ïî òðóäó, çàíÿòîñòè è ñî-
öèàëüíîé çàùèòå âîçìîæíîñòü óäîñòîâåðåíèÿ ëè÷íîñòè â èñêëþ÷è-
òåëüíûõ ñëó÷àÿõ íå òîëüêî ïàñïîðòîì ãðàæäàíèíà Ðåñïóáëèêè Áåëà-
ðóñü, íî è èíûìè äîêóìåíòàìè.

Äàííîå ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà èñïîëíåíî ïóòåì óòâåðæäå-
íèÿ Ñîâåòîì Ìèíèñòðîâ Ïîëîæåíèÿ î ïîðÿäêå ïîäòâåðæäåíèÿ ëè÷íîñ-
òè ãðàæäàí Ðåñïóáëèêè Áåëàðóñü, íå èìåþùèõ äîêóìåíòà, óäîñòîâå-
ðÿþùåãî ëè÷íîñòü, äëÿ öåëåé ïåíñèîííîãî îáåñïå÷åíèÿ.

Äåÿòåëüíîñòü Êîíñòèòóöèîííîãî Ñóäà, íàïðàâëåííàÿ íà óñòðàíåíèå
âûøåóêàçàííûõ äåôåêòîâ ïðàâîâîãî ðåãóëèðîâàíèÿ, â íàñòîÿùåå âðå-
ìÿ íå îãðàíè÷èâàåòñÿ ðåàëèçàöèåé àíàëèçèðóåìîãî ïîëíîìî÷èÿ
äàííîãî îðãàíà, à âêëþ÷àåò òàêæå ïðîâåðêó íàëè÷èÿ â íîðìàòèâíûõ
ïðàâîâûõ àêòàõ ïðîáåëîâ, êîëëèçèé è ïðàâîâîé íåîïðåäåëåííîñòè ïðè
ðàññìîòðåíèè ëþáûõ êàòåãîðèé äåë, îòíåñåííûõ ê åãî êîìïåòåíöèè.
Òàêàÿ äåÿòåëüíîñòü â òîì ÷èñëå îñóùåñòâëÿåòñÿ â ïðîöåññå ïðåäâàðè-
òåëüíîãî êîíòðîëÿ êîíñòèòóöèîííîñòè ïðèíÿòûõ Ïàðëàìåíòîì çàêî-
íîâ äî ïîäïèñàíèÿ èõ Ãëàâîé ãîñóäàðñòâà, à òàêæå ïðè äà÷å Êîíñòèòó-
öèîííûì Ñóäîì çàêëþ÷åíèé î êîíñòèòóöèîííîñòè íîðìàòèâíûõ ïðà-
âîâûõ àêòîâ â ãîñóäàðñòâå â ïîðÿäêå ïîñëåäóþùåãî êîíòðîëÿ. 

Ïðè ýòîì ïðàêòèêà îñóùåñòâëåíèÿ êîíñòèòóöèîííîãî ïðàâîñóäèÿ ñâè-
äåòåëüñòâóåò î òîì, ÷òî äëÿ ïðåîäîëåíèÿ äåôåêòîâ ïðàâîâîãî ðåãó-
ëèðîâàíèÿ, â òîì ÷èñëå ïðîáåëîâ â çàêîíîäàòåëüñòâå è ïðàâîâîé íåîïðå-
äåëåííîñòè, íå âñåãäà íåîáõîäèìî è îïðàâäàííî ïðèçíàíèå íîðìàòèâ-
íîãî ïðàâîâîãî àêòà â öåëîì ëèáî åãî îòäåëüíîé íîðìû íåêîíñòèòóöè-
îííûìè, ïîñêîëüêó, ïðèçíàâàÿ òàêîé àêò ëèáî åãî îòäåëüíûå ïîëîæå-
íèÿ íåäåéñòâóþùèìè è óñòðàíÿÿ èõ èç ïðàâîâîãî ïîëÿ, Êîíñòèòóöèîí-
íûé Ñóä, ïî ñóòè, ñàì ñîçäàåò ïðîáåë â ïðàâå. Â ñâÿçè ñ ýòèì ïðè âû-
ÿâëåíèè â íîðìàòèâíûõ ïðàâîâûõ àêòàõ ïðîáåëîâ è ïðàâîâîé íåîïðå-
äåëåííîñòè Êîíñòèòóöèîííûé Ñóä ïî-ðàçíîìó ðåàãèðóåò íà äàííîå
îáñòîÿòåëüñòâî.

Òàê, Êîíñòèòóöèîííûé Ñóä â îäíîì èç çàêëþ÷åíèé, ïðèíÿòîì íà îñíî-
âàíèè îáðàùåíèÿ Ïàëàòû ïðåäñòàâèòåëåé Íàöèîíàëüíîãî ñîáðàíèÿ
(Ïàðëàìåíòà), ïðèçíàâ ïîëîæåíèÿ ðÿäà íîðì Óãîëîâíî-ïðîöåññóàëü-
íîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü íå ñîîòâåòñòâóþùèìè ÷àñòè ïåð-
âîé ñòàòüè 25, ñòàòüÿì 26, 28 è 60 Êîíñòèòóöèè â òîé ìåðå, â êàêîé ýòè
ïîëîæåíèÿ â ñèñòåìå äåéñòâóþùåãî çàêîíîäàòåëüñòâà ïîçâîëÿþò îð-
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ãàíó, âåäóùåìó óãîëîâíûé ïðîöåññ, â ñëó÷àå ñìåðòè ïîäîçðåâàåìîãî
èëè îáâèíÿåìîãî îòêàçàòü â âîçáóæäåíèè óãîëîâíîãî äåëà, à ïî âîç-
áóæäåííîìó äåëó ïðåêðàòèòü ïðîèçâîäñòâî áåç ñîãëàñèÿ åãî áëèçêèõ
ðîäñòâåííèêîâ, ïðåäëîæèë çàêîíîäàòåëþ ïðåäóñìîòðåòü â óêàçàííîì
Êîäåêñå ïîëîæåíèÿ, óñòàíàâëèâàþùèå ïðàâî áëèçêèõ ðîäñòâåííèêîâ
çàÿâëÿòü òðåáîâàíèÿ î íåîáõîäèìîñòè ïðîäîëæåíèÿ óãîëîâíîãî ïðî-
öåññà ñ öåëüþ âîçìîæíîé ðåàáèëèòàöèè óìåðøåãî, çàêðåïëÿþùèå
ïðàâîâîé ñòàòóñ äàííûõ ó÷àñòíèêîâ óãîëîâíîãî ïðîöåññà, â òîì ÷èñëå
èõ ïðàâà è îáÿçàííîñòè, à òàêæå îñîáåííîñòè ïðîèçâîäñòâà ïðåäâà-
ðèòåëüíîãî ðàññëåäîâàíèÿ è ñóäåáíîãî ðàçáèðàòåëüñòâà â ñëó÷àå ñìåð-
òè ïîäîçðåâàåìîãî èëè îáâèíÿåìîãî (Çàêëþ÷åíèå îò 12 èþíÿ 2014 ã.
«Î ñîîòâåòñòâèè Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü ïóíêòà 7 ÷àñòè 1
ñòàòüè 29 è ïóíêòà 1 ÷àñòè 1 ñòàòüè 303 Óãîëîâíî-ïðîöåññóàëüíîãî êî-
äåêñà Ðåñïóáëèêè Áåëàðóñü»).

Êîíñòèòóöèîííûå ñóäû ïðèçâàíû ñîäåéñòâîâàòü óñòðàíåíèþ äåôåêòîâ
êîíñòèòóöèîííî-ïðàâîâîãî ðåãóëèðîâàíèÿ ñïåöèôè÷åñêèìè ñïîñîáà-
ìè è ìåòîäàìè êîíñòèòóöèîííîãî êîíòðîëÿ, íåïîñðåäñòâåííî íå âòîð-
ãàÿñü â êîìïåòåíöèþ èíûõ âåòâåé âëàñòè. Â ïåðâóþ î÷åðåäü ðå÷ü èäåò
î âûðàæåíèè êîíñòèòóöèîííûìè ñóäàìè ïðàâîâûõ ïîçèöèé, íàïðàâ-
ëåííûõ íà óñòðàíåíèå ïðîáåëîâ â çàêîíîäàòåëüñòâå è èñêëþ÷åíèè
íåîïðåäåëåííîñòè íîðì ïðàâà áåç ïðèçíàíèÿ èõ íåêîíñòèòóöèîííûìè
(íåäåéñòâóþùèìè), à òàêæå íà îáåñïå÷åíèå êîíñòèòóöèîííî-ïðàâîâîé
îñíîâû îñóùåñòâëåíèÿ  ïðàâîïðèìåíèòåëüíîé ïðàêòèêè.

Òàê, â ðåøåíèè îò 16 äåêàáðÿ 2015 ã., ïðèíÿòîì â ðåçóëüòàòå ïðîâåðêè
â ïîðÿäêå îáÿçàòåëüíîãî ïðåäâàðèòåëüíîãî êîíñòèòóöèîííîãî êîíò-
ðîëÿ Çàêîíà Ðåñïóáëèêè Áåëàðóñü «Î âíåñåíèè èçìåíåíèé è äîïîë-
íåíèé â íåêîòîðûå çàêîíû Ðåñïóáëèêè Áåëàðóñü», Êîíñòèòóöèîííûé
Ñóä óêàçàë, ÷òî â ñâÿçè ñ ïðèíÿòèåì íîâîé ðåäàêöèè ñòàòüè 31 Çàêîíà
Ðåñïóáëèêè Áåëàðóñü «Îá îêàçàíèè ïñèõèàòðè÷åñêîé ïîìîùè» ñêëà-
äûâàåòñÿ ñèòóàöèÿ ïðàâîâîé íåîïðåäåëåííîñòè èç-çà ðàçëè÷èé â ïðà-
âîâîì ðåãóëèðîâàíèè êàòåãîðèé äåë, ïî êîòîðûì ìîæåò ïðîâîäèòüñÿ
ñóäåáíî-ïñèõèàòðè÷åñêàÿ ýêñïåðòèçà.

Èñõîäÿ èç òîãî, ÷òî ñîãëàñíî íîâîé ðåäàêöèè ÷àñòè ïåðâîé ñòàòüè 3
Çàêîíà «Îá îêàçàíèè ïñèõèàòðè÷åñêîé ïîìîùè» Çàêîí Ðåñïóáëèêè
Áåëàðóñü «Î çäðàâîîõðàíåíèè» âêëþ÷åí â ÷èñëî àêòîâ çàêîíîäàòåëüñò-
âà îá îêàçàíèè ïñèõèàòðè÷åñêîé ïîìîùè, Êîíñòèòóöèîííûé Ñóä
îáðàòèë âíèìàíèå, ÷òî â öåëÿõ îáåñïå÷åíèÿ åäèíîîáðàçíîãî ïîíèìà-
íèÿ è ïðèìåíåíèÿ ñîîòâåòñòâóþùèõ íîðì óêàçàííûõ çàêîíîâ, âïðåäü
äî êîððåêòèðîâêè çàêîíîäàòåëüíûõ ïîëîæåíèé, ó÷èòûâàÿ êîíñòèòó-
öèîííî-ïðàâîâîå èñòîëêîâàíèå ïîëîæåíèé ïðîâåðÿåìîãî Çàêîíà,
ïðàâîïðèìåíèòåëÿì ñëåäóåò îðèåíòèðîâàòüñÿ íà íîðìó áàçîâîãî Çàêî-
íà «Î çäðàâîîõðàíåíèè», ïðåäóñìàòðèâàþùóþ âîçìîæíîñòü ïðîâåäå-
íèÿ ñóäåáíî-ïñèõèàòðè÷åñêèõ ýêñïåðòèç íå òîëüêî â ñëó÷àÿõ, ïðåäóñ-
ìîòðåííûõ äàííûì Çàêîíîì, íî è â äðóãèõ ñëó÷àÿõ â ñîîòâåòñòâèè ñ
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çàêîíîäàòåëüíûìè àêòàìè Ðåñïóáëèêè Áåëàðóñü, êîãäà èìååòñÿ íåîáõî-
äèìîñòü óñòàíîâëåíèÿ ïñèõè÷åñêîãî ñîñòîÿíèÿ ëèöà, à ïðîâåäåíèå ñó-
äåáíî-ïñèõèàòðè÷åñêîé ýêñïåðòèçû îòâå÷àåò èíòåðåñàì çàùèòû åãî
ïðàâ è ñâîáîä, äðóãèõ êîíñòèòóöèîííî çíà÷èìûõ öåííîñòåé.

Îäíèì èç âàæíåéøèõ ïîêàçàòåëåé ñîñòîÿíèÿ êîíñòèòóöèîííîé çàêîí-
íîñòè â ãîñóäàðñòâå ÿâëÿåòñÿ èñïîëíåíèå ðåøåíèé Êîíñòèòóöèîííîãî
Ñóäà. Â ñîîòâåòñòâèè ñî ñòàòüåé 24 Êîäåêñà î ñóäîóñòðîéñòâå è ñòàòóñå
ñóäåé çàêëþ÷åíèÿ è ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÿâëÿþòñÿ îêîí-
÷àòåëüíûìè, îáæàëîâàíèþ è îïðîòåñòîâàíèþ íå ïîäëåæàò, äåéñòâóþò
íåïîñðåäñòâåííî è íå òðåáóþò ïîäòâåðæäåíèÿ äðóãèìè ãîñóäàðñòâåí-
íûìè îðãàíàìè, èíûìè îðãàíèçàöèÿìè, äîëæíîñòíûìè ëèöàìè,
âñòóïàþò â ñèëó ñî äíÿ èõ ïðèíÿòèÿ, åñëè â ýòèõ àêòàõ íå óñòàíîâëåí
èíîé ñðîê.

Çà ïåðèîä ñâîåé äåÿòåëüíîñòè Êîíñòèòóöèîííûì Ñóäîì ïðèíÿòî áîëåå
200 ðåøåíèé îá óñòðàíåíèè â íîðìàòèâíûõ ïðàâîâûõ àêòàõ ïðîáåëîâ,
èñêëþ÷åíèè â íèõ êîëëèçèé è ïðàâîâîé íåîïðåäåëåííîñòè. Áîëüøèíñò-
âî óêàçàííûõ ðåøåíèé ðåàëèçîâàíû ïóòåì âíåñåíèÿ ñîîòâåòñòâóþùèõ
èçìåíåíèé è äîïîëíåíèé â àêòû çàêîíîäàòåëüñòâà, äðóãèå íàõîäÿòñÿ â
ñòàäèè èñïîëíåíèÿ. 

Îñíîâûâàÿñü íà ðåçóëüòàòàõ àíàëèçà ïðàêòèêè èñïîëíåíèÿ  ïðèíÿòûõ
ðåøåíèé, Êîíñòèòóöèîííûé Ñóä â Ïîñëàíèè «Î ñîñòîÿíèè êîíñòèòó-
öèîííîé çàêîííîñòè â 2015 ãîäó» îáðàòèë âíèìàíèå íà íåîáõîäèìîñòü
ñîêðàùåíèÿ ïåðèîäà âðåìåíè îò ïðèíÿòèÿ ðåøåíèé Êîíñòèòóöèîí-
íîãî Ñóäà äî èõ èñïîëíåíèÿ óïîëíîìî÷åííûìè ãîñóäàðñòâåííûìè îð-
ãàíàìè è äîëæíîñòíûìè ëèöàìè, ïîñêîëüêó ïîëíîòà ïðàâîâîãî ðåãóëè-
ðîâàíèÿ íà îñíîâå ïðèíöèïîâ è íîðì Êîíñòèòóöèè, ïðàâîâàÿ îïðåäå-
ëåííîñòü, äîñòóïíîñòü è ïîíÿòíîñòü çàêîíîäàòåëüñòâà, åãî ñîãëàñîâàí-
íîñòü è íåïðîòèâîðå÷èâîñòü óêðåïëÿþò äîâåðèå ãðàæäàí ê ãîñóäàðñò-
âåííîé âëàñòè è óâåðåííîñòü â ãàðàíòèðîâàíèè ãîñóäàðñòâîì ðåà-
ëèçàöèè è çàùèòû ïðàâ è ñâîáîä, à òàêæå ñïîñîáñòâóþò óòâåðæäåíèþ
êîíñòèòóöèîííîé çàêîííîñòè â íîðìîòâîð÷åñòâå è ïðàâîïðèìåíåíèè.

SUMMARY

The article deals with the gaps and legal uncertainty in the legislation as
diversity of defect of the laws which are of constitutional and legal signifi-
cance, elimination of which is aimed at overcoming the deficit of constitu-
tionalism. The author analyzes the role of constitutional justice in eliminat-
ing the gaps in the legislation, excluding the conflicts of legal norms and
legal uncertainty in the constitutional and legal regulation of social relations.
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ÐÎËÜ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ Â ÄÅËÅ
ÏÐÅÎÄÎËÅÍÈß ÇÀÊÎÍÎÄÀÒÅËÜÍÛÕ

ÏÐÎÁÅËÎÂ È ÏÐÀÂÎÂÎÉ
ÍÅÎÏÐÅÄÅËÅÍÍÎÑÒÈ 

(ÎÏÛÒ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ
ÐÅÑÏÓÁËÈÊÈ ÀÐÌÅÍÈß)

ÔÅËÈÊÑ ÒÎÕßÍ
×ëåí Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ

Ìíîãîóâàæàåìûé ãîñïîäèí Ïðåäñåäàòåëü!

Óâàæàåìûå êîëëåãè, äðóçüÿ!

Ïîçâîëüòå âêðàòöå îçíàêîìèòü âàñ ñ óæå äîñòàòî÷íî áîãàòûì îïûòîì
Êîíñòèòóöèîííîãî Ñóäà Àðìåíèè â äåëå ïðåîäîëåíèÿ çàêîíîäàòåëü-
íûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåëåííîñòè.

1. Ñ ýòîé ïðîáëåìîé Êîíñòèòóöèîííûé Ñóä Àðìåíèè ðåàëüíî ñòîë-
êíóëñÿ ïîñëå 10 ëåò ñâîåé äåÿòåëüíîñòè êàê âûñøèé ñóäåáíûé îðãàí
êîíñòèòóöèîííîãî êîíòðîëÿ, íà÷èíàÿ ñ ëåòà 2006 ãîäà. Ó íàñ â ðåñïóá-
ëèêå ïîñëå êîíñòèòóöèîííîé ðåôîðìû 2005 ã. áûë âïåðâûå ââåäåí
èíñòèòóò èíäèâèäóàëüíîé êîíñòèòóöèîííîé æàëîáû. Âñå ôèçè÷åñêèå
ëèöà, â òîì ÷èñëå ãðàæäàíå Àðìåíèè, èíîñòðàíöû, à òàêæå þðè-
äè÷åñêèå ëèöà ïîëó÷èëè ïðàâî îáðàùàòüñÿ â Êîíñòèòóöèîííûé Ñóä çà
çàùèòîé ñâîèõ íàðóøåííûõ êîíñòèòóöèîííûõ ïðàâ è ñâîáîä. 

Ê ñîæàëåíèþ, ìû âíåäðèëè äîñòàòî÷íî ñòàðóþ, 1980-õ ãîäîâ, ìîäåëü
èíäèâèäóàëüíîé êîíñòèòóöèîííîé æàëîáû. Óìåñòíî îòìåòèòü, ÷òî ïåð-
âàÿ, íà ìîé âçãëÿä îïòèìàëüíàÿ äëÿ Àðìåíèè, òåîðåòè÷åñêàÿ ìîäåëü
èíäèâèäóàëüíîé êîíñòèòóöèîííîé æàëîáû áûëà ïðåäñòàâëåíà íàìè
åùå â 1997 ãîäó íà Âòîðîì ìåæäóíàðîäíîì ñåìèíàðå ÊÑ, ïîñâÿùåí-
íîì ïðîáëåìàì êîíñòèòóöèîííîãî ïðàâîñóäèÿ íà òåìó «Êîíñòèòóöèîí-
íûé êîíòðîëü è çàùèòà ïðàâ ÷åëîâåêà»1.

Â ëþáîì ñëó÷àå, ñîòíè è òûñÿ÷è èíäèâèäóàëüíûõ ñóáúåêòîâ êîíñ-
òèòóöèîííîãî ïðàâîñóäèÿ çàâàëèëè Êîíñòèòóöèîííûé Ñóä ñâîèìè æà-
ëîáàìè è ïðè èõ ðàññìîòðåíèè îêàçàëîñü, ÷òî áóêâàëüíî êàæäîå âòî-
ðîå çàÿâëåíèå îíè àðãóìåíòèðîâàëè íå ñòîëüêî àíòèêîíñòèòóöèîí-
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1 Ñì. ïîäðîáíåå: Òîõÿí Ô. Ìîäåëü èíñòèòóòà èíäèâèäóàëüíîé êîíñòèòóöèîííîé æàëîáû äëÿ
Ðåñïóáëèêè Àðìåíèÿ // Âåñòíèê Êîíñòèòóöèîííîãî Ñóäà ÐÀ, N 5, 1997ã. - Ñ. 25-27 (íà àðì. ÿç.).



íîñòüþ çàêîíà, íàðóøèâøåãî èõ îñíîâíûå ïðàâà è ñâîáîäû, çàêðåï-
ëåííûå âî âòîðîé ãëàâå Êîíñòèòóöèè ÐÀ, à çàêîíîäàòåëüíûì ïðîáå-
ëîì, ïðàâîâîé íåîïðåäåëåííîñòüþ â ðåãóëèðîâàíèè òîé èëè èíîé
ãðóïïû êîíñòèòóöèîííî-ïðàâîâûõ îòíîøåíèé. Òàêèì îáðàçîì, ïðàê-
òèêà êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà óæå ñ 2006 ã. ñâèäåòåëüñòâî-
âàëà îá àêòóàëüíîñòè ïðîáëåìû.

Îòìåòèì, ÷òî ïî îáíîâëåííîé Êîíñòèòóöèè 2015 ã. ÷àñòè÷íî ìîäåðíè-
çîâàíà ìîäåëü èíäèâèäóàëüíîé êîíñòèòóöèîííîé æàëîáû. Ïî-íîâîìó
ðåøåí âîïðîñ îá èíäèâèäóàëüíîé êîíñòèòóöèîííîé æàëîáå ãðàæäàí â
Êîíñòèòóöèîííûé Ñóä. Åñëè äî 2015 ã. ëþáîå ôèçè÷åñêîå èëè þðèäè-
÷åñêîå ëèöî ìîãëî îáðàùàòüñÿ â Êîíñòèòóöèîííûé Ñóä ïî êîíêðåòíî-
ìó äåëó, êîãäà â íàëè÷èè èìååòñÿ îêîí÷àòåëüíûé àêò ñóäà, èñ÷åðïàíû
âñå ñðåäñòâà ñóäåáíîé çàùèòû è îñïàðèâàåòñÿ êîíñòèòóöèîííîñòü
ïðèìåíåííîãî ê íåìó ýòèì àêòîì ïîëîæåíèÿ çàêîíà, òî îòíûíå ïðàâà
ëþäåé îáðàùàòüñÿ çà êîíñòèòóöèîííûì ïðàâîñóäèåì ðåçêî óâåëè÷å-
íû. Îíè ìîãóò îáðàùàòüñÿ íå òîëüêî ïî âîïðîñó êîíñòèòóöèîííîñòè
çàêîíà, ïðèìåíåííîãî îêîí÷àòåëüíûì àêòîì ñóäà â èõ îòíîøåíèè ïî
êîíêðåòíîìó äåëó, íî è ëþáîãî íîðìàòèâíîãî ïðàâîâîãî àêòà, åñëè
ñ÷èòàþò ÷òî ýòèì àêòîì íàðóøåíû èõ îñíîâíûå ïðàâà è ñâîáîäû, çàê-
ðåïëåííûå âî âòîðîé ãëàâå Êîíñòèòóöèè, ïðè÷åì ó÷èòûâàÿ òàêæå êîì-
ìåíòàðèè, äàííûå ñóäåáíîé ïðàâîïðèìåíèòåëüíîé ïðàêòèêîé, îòíîñè-
òåëüíî ýòîé íîðìû. 

Êàê âèäèì, Êîíñòèòóöèîííûé Ñóä ÐÀ íå ïîëó÷èë ïðÿìûõ ïîëíîìî÷èé
ïî êîíñòèòóöèîííîìó êîíòðîëþ çà ñóäåáíûìè ïðàâîïðèìåíèòåëüíû-
ìè àêòàìè, à ìû âñåãäà âûñêàçûâàëèñü èìåííî çà òàêîå êàðäèíàëüíîå
ðåøåíèå âîïðîñà. Òåì íå ìåíåå âïåðâûå íà êîíñòèòóöèîííîì óðîâíå
ïðîâåðêà êîíñòèòóöèîííîñòè ñóäåáíîé ïðàâîïðèìåíèòåëüíîé ïðàê-
òèêè â êà÷åñòâå ïðåðîãàòèâû ïðÿìî çàêðåïëåíà çà Êîíñòèòóöèîííûì
Ñóäîì.

Êîíñòèòóöèîííûé Ñóä Àðìåíèè íå äîëãî âûðàáàòûâàë ñâîþ ïðàâîâóþ
ïîçèöèþ â ðåøåíèè äîñòàòî÷íî ñëîæíîé òåîðåòèêî-ïðàêòè÷åñêîé
ïðîáëåìû ïðåîäîëåíèÿ çàêîíîäàòåëüíîãî ïðîáåëà è ïðàâîâîé íåîïðå-
äåëåííîñòè. 

Âïåðâûå ñâîþ ïðàâîâóþ ïîçèöèþ îòíîñèòåëüíî ïðàâîâîé âîçìîæíîñ-
òè ðàññìîòðåíèÿ Êîíñòèòóöèîííûì Ñóäîì âîïðîñà êîíñòèòóöèîííîñ-
òè ïðîáåëà â çàêîíå Êîíñòèòóöèîííûé Ñóä Àðìåíèè âûñêàçàë â ñâîåì
Ïîñòàíîâëåíèè N864 îò 05.02.2010 ã. 

Îáðàùàÿñü ê âîïðîñó î ñîîòíîøåíèè ïîëíîìî÷èé Êîíñòèòóöèîííîãî
Ñóäà è çàêîíîäàòåëüíîãî îðãàíà â äåëå ïðåîäîëåíèÿ ïðàâîâîãî
ïðîáåëà (à çàêîíîäàòåëüíûé ïðîáåë — îäèí èç âèäîâ ïðàâîâîãî ïðî-
áåëà) Êîíñòèòóöèîííûé Ñóä óñòàíîâèë îáùåå ïðàâèëî, îòìåòèâ, ÷òî
åñëè ïðàâîâîé ïðîáåë îáóñëîâëåí îòñóòñòâèåì íîðìàòèâíîãî ïðåäïè-
ñàíèÿ îòíîñèòåëüíî êîíêðåòíûõ îáñòîÿòåëüñòâ, íàõîäÿùèõñÿ â ñôåðå
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ïðàâîâîãî ðåãóëèðîâàíèÿ, òî ïðåîäîëåíèå òàêîãî ïðîáåëà íàõîäèòñÿ â
ñôåðå ïîëíîìî÷èé çàêîíîäàòåëüíîãî îðãàíà. «Êîíñòèòóöèîííûé Ñóä â
ðàìêàõ ðàññìîòðåíèÿ äåëà îáðàùàåòñÿ ê êîíñòèòóöèîííîñòè òîãî èëè
èíîãî ïðîáåëà çàêîíà, åñëè îáóñëîâëåííàÿ ñîäåðæàíèåì îñïàðèâàåìîé
íîðìû ïðàâîâàÿ íåîïðåäåëåííîñòü â ïðàâîïðèìåíèòåëüíîé ïðàêòèêå
ïðèâîäèò ê òàêîìó òîëêîâàíèþ è ïðèìåíåíèþ äàííîé íîðìû, êîòîðîå
íàðóøàåò èëè ìîæåò íàðóøèòü êîíêðåòíîå êîíñòèòóöèîííîå ïðàâî»2.

Ðàçâèâàÿ âûøåóêàçàííóþ ïðàâîâóþ ïîçèöèþ, Êîíñòèòóöèîííûé Ñóä
â ñâîåì Ïîñòàíîâëåíèè N914 îò 14.09.2010 ã. óñòàíîâèë, ÷òî «çàêîíîäà-
òåëüíûé ïðîáåë ìîæåò ñòàòü ïðåäìåòîì ðàññìîòðåíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà òîëüêî â òîì ñëó÷àå, êîãäà çàêîíîäàòåëüñòâî íå èìååò èíûõ
ïðàâîâûõ ãàðàíòèé âîñïîëíåíèÿ ýòîãî ïðîáåëà, èëè â ñëó÷àå íàëè÷èÿ
â çàêîíîäàòåëüñòâå ñîîòâåòñòâóþùèõ ïðàâîâûõ ãàðàíòèé ñôîðìèðî-
âàíà ïðîòèâîðå÷èâàÿ ïðàâîïðèìåíèòåëüíàÿ ïðàêòèêà, èëè êîãäà èìåþ-
ùèéñÿ çàêîíîäàòåëüíûé ïðîáåë íå îáåñïå÷èâàåò âîçìîæíîñòü ðåàëè-
çàöèè òîãî èëè èíîãî ïðàâà. Ïðè äðóãèõ îáñòîÿòåëüñòâàõ âîïðîñ êîíñ-
òèòóöèîííîñòè ïðîáåëà ïðàâîâîãî ðåãóëèðîâàíèÿ íå ïîäëåæèò ðàñ-
ñìîòðåíèþ Êîíñòèòóöèîííûì Ñóäîì»3.

Â ñâîèõ Ãîäîâûõ ñîîáùåíèÿõ îòíîñèòåëüíî ñèòóàöèè èñïîëíåíèÿ ïðè-
íÿòûõ ÊÑ ðåøåíèé, ññûëàÿñü íà ñâîè ìíîãî÷èñëåííûå ðåøåíèÿ Êîíñ-
òèòóöèîííûé Ñóä ÐÀ îòìå÷àë, ÷òî çàêîíû è èíûå ïðàâîâûå àêòû
äîëæíû ñîîòâåòñòâîâàòü ïðèíöèïó ïðàâîâîé îïðåäåëåííîñòè, áûòü
ïðîãíîçèðóåìûìè, ÷åòêèìè, íå èìåòü ïðîáåëîâ è íå áûòü äâóõñìûñ-
ëåííûìè.

2. Ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà â ïåðâóþ î÷åðåäü îòíîñÿòñÿ
ê ïðàâîòâîð÷åñêîé è ïðàâîïðèìåíèòåëüíîé äåÿòåëüíîñòè è ñîäåðæàò
îáÿçàòåëüñòâî ïðåäïðèíÿòü îïðåäåëåííûå äåéñòâèÿ. Â îñîáåííîñòè
ôèêñèðîâàíèå Êîíñòèòóöèîííûì Ñóäîì çàêîíîäàòåëüíûõ ïðîáåëîâ íå
ìîæåò îñòàâàòüñÿ áåç ïîñëåäñòâèé. Èç Ïîñòàíîâëåíèÿ Êîíñòèòóöèîí-
íîãî Ñóäà âîçíèêàåò îáÿçàííîñòü íàäëåæàùèì ïðàâîâûì ðåãóëè-
ðîâàíèåì çàïîëíèòü ïðîáåë â çàêîíå è ëèêâèäèðîâàòü íåêà÷åñòâåííîå
ïðàâîâîå ðåãóëèðîâàíèå. Îñòàâëåíèå áåç îòâåòà ïîñòàíîâëåíèÿ èëè
÷àñòè÷íîå çàïîëíåíèå ïîäîáíîãî ïðîáåëà çàêîíîäàòåëåì ðàññìàòðèâà-
åòñÿ êàê àíîìàëèÿ ïðàâîâîé ñèñòåìû.

Â Àðìåíèè ïðîáëåìà ïðåîäîëåíèÿ ïðîáåëà â çàêîíå äîëæíà ñòàòü îä-
íèì èç êëþ÷åâûõ âîïðîñîâ çàêîíîòâîð÷åñêîé ïîëèòèêè4.

Ñâîèìè ðåøåíèÿìè Êîíñòèòóöèîííûé Ñóä ñïîñîáñòâóåò âûÿâëåíèþ è
ïðåîäîëåíèþ, íî íå âîñïîëíåíèþ çàêîíîäàòåëüíûõ ïðîáåëîâ, ïðèâî-
äÿùèõ ê íàðóøåíèþ êîíñòèòóöèîííûõ ïðàâ è ñâîáîä. Â ýòîì ïðîÿâëÿ-
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2 Ñì. ÏÊÑ-864 îò 05.02.2010ã., http://concourt.am/armenian/decisions/common/2010/pdf/sdv-864.pdf
3 Ñì. ÏÊÑ-914 îò 14.09.2010ã., http://concourt.am/armenian/decisions/common/2010/pdf/sdv-914.pdf
4 Ñì. Ãîäîâûå ñîîáùåíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Àðìåíèÿ 2008 ã., 2011 ã., 2012 ã.,
2015 ã., http://concourt.am/russian/report/index.htm



åòñÿ çíà÷èìîñòü àêòîâ âûñøèõ îðãàíîâ ñóäåáíîãî êîíñòèòóöèîííîãî
êîíòðîëÿ è ñîäåðæàùèõñÿ â íèõ ïðàâîâûõ ïîçèöèé äëÿ ðàçâèòèÿ çàêî-
íîäàòåëüñòâà.

Íàø Êîíñòèòóöèîííûé Ñóä íå íàäåëåí ñïåöèàëüíûì ïîëíîìî÷èåì èñ-
ñëåäîâàòü è îöåíèâàòü êîíñòèòóöèîííîñòü çàêîíîäàòåëüíûõ ïðîáåëîâ,
îäíàêî âîïðîñ î ïðîáåëüíîñòè çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ î÷åíü
÷àñòî âîçíèêàåò â ïðîöåññå êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà. Ïðè-
÷åì íàøè ïðàâèëà êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà ïîçâîëÿþò
Êîíñòèòóöèîííîìó Ñóäó âûÿâèòü çàêîíîäàòåëüíûé ïðîáåë, äàòü åìó
êîíñòèòóöèîííî-ïðàâîâóþ îöåíêó, íî íå âîñïîëíèòü åãî, ò.ê. ýòî ïðå-
ðîãàòèâà çàêîíîäàòåëÿ. Êîíñòèòóöèîííûé Ñóä â äàííûõ ñëó÷àÿõ èñ-
ïîëüçóåò ðàçëè÷íûå ïðàâîâûå ñðåäñòâà è ìåòîäû äëÿ ïðåîäîëåíèÿ ïðî-
áåëà, óêàçûâàÿ çàêîíîäàòåëþ è ïðàâîïðèìåíèòåëÿì âîçìîæíûå èëè
íåîáõîäèìûå ïóòè âûõîäà èç íåêîíñòèòóöèîííîé ñèòóàöèè. 

Êàêèå êîíêðåòíî ìåòîäû ïðåîäîëåíèÿ çàêîíîäàòåëüíîãî ïðîáåëà èñ-
ïîëüçóåò Êîíñòèòóöèîííûé Ñóä Àðìåíèè?

1.  Óñòðàíèòü ôîðìàëüíûé ïðîáåë ìîæíî â ðåçóëüòàòå êîíñòèòóöèîí-
íî-ïðàâîâîãî èñòîëêîâàíèÿ òåêñòà îñïàðèâàåìîé íîðìû, âûÿâëåíèÿ
åå äîëæíîãî êîíñòèòóöèîííî-ïðàâîâîãî ñîäåðæàíèÿ.

2. Óêàçàíèå â ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà íà íåîáõîäèìîñòü
ïðÿìîãî ïðèìåíåíèÿ Êîíñòèòóöèè äî âíåñåíèÿ çàêîíîäàòåëåì ñî-
îòâåòñòâóþùèõ èçìåíåíèé è äîïîëíåíèé â çàêîí.

3. Ôîðìóëèðîâàíèå Êîíñòèòóöèîííûì Ñóäîì ïî èòîãàì ðàññìîò-
ðåíèÿ äåëà îïðåäåëåííûõ ðåêîìåíäàöèé çàêîíîäàòåëþ. Ïðè ýòîì
ñîäåðæàíèå ðåêîìåíäàöèé áûâàåò ðàçíûì. Åñëè Êîíñòèòóöèîííûé
Ñóä ïðèçíàåò îñïàðèâàåìûå íîðìû íåêîíñòèòóöèîííûìè, òî òàêèå
ðåêîìåíäàöèè êàñàþòñÿ íåîáõîäèìîñòè âíåñåíèÿ ñîîòâåòñòâóþ-
ùèõ èçìåíåíèé â çàêîíîäàòåëüñòâî ñ îáÿçàòåëüíûì ó÷åòîì ïðà-
âîâûõ ïîçèöèé, âûðàæåííûõ â ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà è
îáåñïå÷èâàþùèõ âåðõîâåíñòâî Êîíñòèòóöèè. 

Åñëè Êîíñòèòóöèîííûé Ñóä ïðèçíàåò îñïàðèâàåìûå íîðìû êîíñòèòó-
öèîííûìè, òî ðåêîìåíäàöèè çàêîíîäàòåëþ ìîãóò áûòü äàíû, åñëè
Êîíñòèòóöèîííûé Ñóä ïðèõîäèò ê âûâîäó î íåäîñòàòî÷íîñòè ñóùåñò-
âóþùåé ðåãëàìåíòàöèè ïðàâîîòíîøåíèé äëÿ îïòèìàëüíîé ðåàëèçàöèè
êîíñòèòóöèîííûõ ïðàâ è ñâîáîä ãðàæäàí, î âîçìîæíîì âûáîðå çàêî-
íîäàòåëåì èíîãî ïîäõîäà ê ðåãëàìåíòàöèè îáùåñòâåííûõ îòíîøåíèé
â ïðîöåññå äàëüíåéøåãî ñîâåðøåíñòâîâàíèÿ ïðàâîâîãî ðåãóëèðîâà-
íèÿ5.
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5   Îòìåòèì, ÷òî ïîäîáíûå ìåòîäû â ïðàêòèêå êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà èñïîëüçóþò
îðãàíû êîíñòèòóöèîííîãî ïðàâîñóäèÿ ìíîãèõ ñòðàí. Ñì. ïîäðîáíåå  Õîõðÿêîâà Î. Ïðàâîâûå
ïîçèöèè Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè è èõ âëèÿíèå íà ðàçâèòèå
çàêîíîäàòåëüñòâà// Àëüìàíàõ ”Êîíñòèòóöèîííîå ïðàâîñóäèå â íîâîì òûñÿ÷åëåòèè”.  — Åðåâàí:
Íæàð, 2009. - Ñ. 108-118.



Â áóäóùåì áîëüøóþ ïîìîùü Êîíñòèòóöèîííîìó Ñóäó â äåëå ïðåîäî-
ëåíèÿ çàêîíîäàòåëüíûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåëåííîñòè îêà-
æåò êîíñòèòóöèîííàÿ ðåôîðìà 2015 ã. Â ÷àñòíîñòè, â òåêñòå îáíîâ-
ëåííîé Êîíñòèòóöèè 2015 ã., âî âòîðîé, óæå äåéñòâóþùåé, ãëàâå âïåð-
âûå äàíî êîíñòèòóöèîííîå îïðåäåëåíèå ñóùíîñòè ïðèíöèïà ïðàâîâîé
îïðåäåëåííîñòè. Òàê, ñîãëàñíî ñò. 79 îáíîâëåííîé Êîíñòèòóöèè ÐÀ
2015 ã. «çàêîíû ïðè îãðàíè÷åíèè îñíîâíûõ ïðàâ äîëæíû óñòàíàâ-
ëèâàòü îñíîâàíèÿ è îáúåì ýòèõ îãðàíè÷åíèé, ÿâëÿòüñÿ â äîñòàòî÷íîé
ìåðå îïðåäåëåííûìè, ÷òîáû íîñèòåëè è àäðåñàòû ýòèõ ïðàâ è ñâîáîä
áûëè â ñîñòîÿíèè ïðîÿâëÿòü ñîîòâåòñòâóþùåå ïîâåäåíèå». Îòìåòèì
òàêæå, ÷òî ñîãëàñíî ñò. 80 Êîíñòèòóöèè ÐÀ ñóòü ýòèõ ïîëîæåíèé ïðî-
âîçãëàøåíà íåçûáëåìîé. 

Êðîìå òîãî, â ïåðâîé ãëàâå Êîíñòèòóöèè, ïîñâÿùåííîé îñíîâàì êîíñ-
òèòóöèîííîãî ñòðîÿ, â óæå äåéñòâóþùåé ñòàòüå 6 î ïðèíöèïå çàêîí-
íîñòè âïåðâûå ïðÿìî îòìå÷åíî, ÷òî îðãàíû, ïðåäóñìîòðåííûå Êîíñ-
òèòóöèåé íà îñíîâå Êîíñòèòóöèè è çàêîíîâ è â öåëÿõ îáåñïå÷åíèÿ èõ
îñóùåñòâëåíèÿ, ìîãóò áûòü óïîëíîìî÷åíû çàêîíîì íà ïðèíÿòèå ïîä-
çàêîííûõ íîðìàòèâíûõ ïðàâîâûõ àêòîâ. Óïîëíîìî÷èâàþùèå íîðìû
äîëæíû ñîîòâåòñòâîâàòü ïðèíöèïó ïðàâîâîé îïðåäåëåííîñòè.

3. Áåçóñëîâíî, ïðèíöèïû ïðàâîâîé îïðåäåëåííîñòè, ïðàâîâîé áåçî-
ïàñíîñòè è çàùèòû çàêîííûõ îæèäàíèé ÿâëÿþòñÿ íåîòúåìëåìûìè ýëå-
ìåíòàìè ãàðàíòèðîâàíèÿ ïðàâîâîãî ãîñóäàðñòâà è âåðõîâåíñòâà ïðàâà.
Â Ïîñòàíîâëåíèè îò 18 àïðåëÿ 2006 ãîäà ÏÊÑ-630 Êîíñòèòóöèîííûé
Ñóä, â ÷àñòíîñòè, êîíñòàòèðîâàë, ÷òî «… çàêîí òàêæå äîëæåí ñîîò-
âåòñòâîâàòü âûðàæåííîé â ðÿäå ïîñòàíîâëåíèé Åâðîïåéñêîãî ñóäà ïî
ïðàâàì ÷åëîâåêà ïðàâîâîé ïîçèöèè, ñîãëàñíî êîòîðîé êàêàÿ-ëèáî ïðà-
âîâàÿ íîðìà íå ìîæåò ñ÷èòàòüñÿ «çàêîíîì», åñëè îíà íå ñîîòâåòñòâóåò
ïðèíöèïó ïðàâîâîé îïðåäåëåííîñòè (res judicata), ò.å. íå îôîðìëåíà
äîñòàòî÷íî ÷åòêî, ÷òî ïîçâîëèëî áû ãðàæäàíèíó ñîâìåñòèòü ñ íåé ñâîå
ïîâåäåíèå». Çàêðåïëåííûå â Çàêîíå ïðàâîâûå ðåãóëèðîâàíèÿ, îñîáåí-
íî â ðàìêàõ ïðèçíàíèÿ ïðèíöèïà ïðàâîâîé îïðåäåëåííîñòè, äîëæíû
ñäåëàòü ïðîãíîçèðóåìûìè äëÿ ëèöà åãî ïðàâîìåðíûå îæèäàíèÿ. Êðî-
ìå ýòîãî, ïðèíöèï ïðàâîâîé îïðåäåëåííîñòè, áóäó÷è îäíèì èç îñíî-
âîïîëàãàþùèõ ïðèíöèïîâ ïðàâîâîãî ãîñóäàðñòâà, ïðåäïîëàãàåò òàêæå,
÷òî äåéñòâèÿ âñåõ ñóáúåêòîâ ïðàâîîòíîøåíèé, â òîì ÷èñëå íîñèòåëÿ
âëàñòè, äîëæíû áûòü ïðåäñêàçóåìûìè è ïðàâîìåðíûìè. 

Ìû ñîëèäàðíû ñ ìíåíèåì óâàæàåìîãî êîëëåãè èç Ðîññèè ïðîôåññîðà
Í.Ñ. Áîíäàðÿ, ÷òî «íàðÿäó ñ îñíîâíûìè (êëàññè÷åñêèìè) ïðèíöèïàìè
ÊÑ ÐÔ ââîäèò â êîíñòèòóöèîííî-ïðàâîâîå ïîëå íîâûå (ñïåöèàëüíûå)
ïðàâîâûå ïðèíöèïû». Ñðåäè íèõ «òðåáîâàíèå ïðàâîâîé îïðåäåëåííîñ-
òè êàê êîíñòèòóöèîííûé ïðèíöèï è êðèòåðèé êîíñòèòóöèîííîñòè.
Îáùåïðàâîâîé êðèòåðèé îïðåäåëåííîñòè, ÿñíîñòè, íåäâóñìûñëåííîñ-
òè ïðàâîâîé íîðìû âûòåêàåò èç êîíñòèòóöèîííîãî ïðèíöèïà ðà-
âåíñòâà âñåõ ïåðåä çàêîíîì è ñóäîì, ïîñêîëüêó òàêîå ðàâåíñòâî ìîæåò
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áûòü îáåñïå÷åíî ëèøü ïðè óñëîâèè åäèíîîáðàçíîãî ïîíèìàíèÿ è òîë-
êîâàíèÿ íîðìû âñåìè ïðàâîïðèìåíèòåëÿìè. Íåîïðåäåëåííîñòü ñîäåð-
æàíèÿ ïðàâîâîé íîðìû, íàîáîðîò, äîïóñêàåò âîçìîæíîñòü íåîãðàíè-
÷åííîãî óñìîòðåíèÿ â ïðîöåññå ïðàâîïðèìåíåíèÿ è íåèçáåæíî âåäåò
ê ïðîèçâîëó, à çíà÷èò, ê íàðóøåíèþ ïðèíöèïîâ ðàâåíñòâà, à òàêæå
âåðõîâåíñòâà çàêîíà»6.

Ýôôåêòèâíîñòü äåÿòåëüíîñòè Êîíñòèòóöèîííîãî Ñóäà âî ìíîãîì îáóñ-
ëîâëåíà äåéñòâóþùèì êîíñòèòóöèîííûì ïîëåì. Ñàìà Êîíñòèòóöèÿ
äîëæíà èìåòü äîñòàòî÷íóþ ñèñòåìó âíóòðèêîíñòèòóöèîííîé ñàìîçà-
ùèòû, ñîäåðæàòü íåîáõîäèìûå êîíñòèòóöèîííûå ãàðàíòèè äëÿ îáåñ-
ïå÷åíèÿ âåðõîâåíñòâà ïðàâà, ðåàëüíîãî ðàçäåëåíèÿ âëàñòåé, ïðèçíà-
íèÿ, ãàðàíòèðîâàíèÿ è çàùèòû ïðàâ ÷åëîâåêà. Êîíñòèòóöèè ìíîãèõ
ìîëîäûõ äåìîêðàòè÷åñêèõ ñòðàí, â òîì ÷èñëå è Àðìåíèè, òàêèì ïî-
òåíöèàëîì íå îáëàäàþò. Ïîýòîìó êîíñòèòóöèîííûå ðåôîðìû 2015 ã.
áûëè âïîëíå íàçðåâøèìè è íåîáõîäèìûìè è íàðÿäó ñ äðóãèìè âàæíû-
ìè âîïðîñàìè ðåøèëè ïðîáëåìû ñîçäàíèÿ öåëîñòíîé è äåéñòâåííîé
ñèñòåìû êîíñòèòóöèîííîãî ïðàâîñóäèÿ.

Âàæíî òàêæå çàêîíîäàòåëüíî çàêðåïèòü ÷åòêèå ìåõàíèçìû, îáåñïå÷è-
âàþùèå íàäëåæàùåå èñïîëíåíèå ïîñòàíîâëåíèé è ïðàâîâûõ ïîçèöèé
Êîíñòèòóöèîííîãî Ñóäà. Çäåñü áîëüøóþ ðîëü ìîæåò ñûãðàòü óêîðåíå-
íèå ñèñòåìû êîíñòèòóöèîííîãî ìîíèòîðèíãà, êîòîðàÿ äàñò âîçìîæ-
íîñòü îñóùåñòâëåíèÿ ïîñòîÿííîãî êîíòðîëÿ çà ðåàëèçàöèåé êîíñòèòó-
öèîííûõ ïðèíöèïîâ è íîðì â îáùåñòâåííîé æèçíè, êîíñòèòóöèîíàëè-
çàöèåé îáùåñòâåííûõ îòíîøåíèé.

Ìû ïîääåðæèâàåì ìíåíèå àâòîðà ýòîé èäåè, óâàæàåìîãî Ïðåäñåäà-
òåëÿ ÊÑ ÐÀ Ã.Ã. Àðóòþíÿíà î òîì, ÷òî â óñëîâèÿõ îáùåñòâåííîé òðàíñ-
ôîðìàöèè äåôîðìàöèè êîíñòèòóöèîíàëèçìà ñòàíîâÿòñÿ ãëàâíûì ôàê-
òîðîì äåñòàáèëüíîñòè è ñîöèàëüíûõ êàòàêëèçìîâ. Èõ ïðåîäîëåíèå
òðåáóåò íàëè÷èÿ äåéñòâåííîãî è ñèñòåìíîãî êîíñòèòóöèîííîãî ìîíè-
òîðèíãà íà îñíîâå öåëåíàïðàâëåííîé è íåïðåðûâíîé êîíñòèòóöèîí-
íîé äèàãíîñòèêè. Ýòî è óðîê èñòîðèè, è âûçîâ âðåìåíè, òðåáóþùèå
íåîòëîæíîãî âíèìàíèÿ è àäåêâàòíûõ äåéñòâèé7.
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6   Ñì. Ñóäåáíûé êîíñòèòóöèîíàëèçì: äîêòðèíà è ïðàêòèêà: ìîíîãðàôèÿ / Í.Ñ. Áîíäàðü. — Ì.
Íîðìà: ÈÍÔÐÀ-Ì, 2016. - Ñ.289.

7    Ñì. ïîäðîáíåå: Êîíñòèòóöèîíàëèçì: óðîêè, âûçîâû, ãàðàíòèè: ñá. èçáð. ïóáë. è âûñòóïëåíèé íà
ìåæäóíàð. ôîðóìàõ, ïîñâÿù. äàííîé ïðîáëåìàòèêå/ Àðóòþíÿí  Ã.Ã. — Ê.: Ëîãîñ, 2011. - Ñ. 11.;
îí æå. Êîíñòèòóöèîííûé ìîíèòîðèíã — Åðåâàí: "Íæàð", 2016. 



SUMMARY

This article analyzes the role of the Constitutional Court of the Republic
of Armenia in overcoming the legal gaps and legal uncertainty. The author
has considered the problem in the historical slice, starting with the origins
of its occurrence after the introduction of the institute of individual consti-
tutional complaint in June 2006 due to the constitutional reform of 2005
and ending with the modernization of the model of individual constitution-
al complaint by the amended Constitution of 2015.

The author emphasizes that the Constitutional Court by its decisions con-
tributes to identification and overcoming, but not to replenishment of the
legislative gaps that lead to a violation of constitutional rights and free-
doms. The article also lists specific techniques to overcome the legislative
gaps used by the Constitutional Court of Armenia.

In the future, constitutional reform of 2015 will greatly assist to the
Constitutional Court in overcoming the legal gaps and legal uncertainty.
In particular, the updated text of the Constitution of 2015 the constitution-
al definition of the essence of the principle of legal certainty is provided.

The principles of legal certainty, legal security and the protection of legit-
imate expectations are indispensable elements to guarantee the rule of law.
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ÐÎËÜ È ÇÍÀ×ÅÍÈÅ ÐÅØÅÍÈÉ
ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÓÄÀ ÐÅÑÏÓÁËÈÊÈ
ÒÀÄÆÈÊÈÑÒÀÍ Â ÏÐÅÎÄÎËÅÍÈÈ
ÇÀÊÎÍÎÄÀÒÅËÜÍÛÕ ÏÐÎÁÅËÎÂ 
È ÏÐÀÂÎÂÎÉ ÍÅÎÏÐÅÄÅËÅÍÍÎÑÒÈ

ÌÀÕÊÀÌ ÌÀÕÌÓÄÇÎÄÀ
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Òàäæèêèñòàí

Óâàæàåìûé Ïðåäñåäàòåëü!

Óâàæàåìûå ó÷àñòíèêè Êîíôåðåíöèè! 

Äàìû è ãîñïîäà!

Ïîçâîëüòå âûðàçèòü áëàãîäàðíîñòü îðãàíèçàòîðàì äàííîé Ìåæäóíà-
ðîäíîé êîíôåðåíöèè, â ÷àñòíîñòè Ïðåäñåäàòåëþ Êîíñòèòóöèîííîãî Ñó-
äà Àðìåíèè, äîðîãîìó äðóãó Àðóòþíÿíó Ãàãèêó Ãàðóøåâè÷ó çà åå ïðå-
âîñõîäíóþ îðãàíèçàöèþ, âûñîêèé ïðîôåññèîíàëüíûé óðîâåíü, ñîçäà-
íèå äðóæåñòâåííîé è òåïëîé àòìîñôåðû, à òàêæå íåñðàâíåííîå ãîñòå-
ïðèèìñòâî. 

Ìû óâåðåíû, ÷òî ñåãîäíÿøíÿÿ âåñüìà ñîäåðæàòåëüíàÿ Êîíôåðåíöèÿ ñ
òàêîé øèðîêîé ãåîãðàôèåé ó÷àñòíèêîâ è óäà÷íûì âûáîðîì òåìàòèêè
äîêëàäîâ ïðèäàñò íîâûé ìîùíûé èìïóëüñ äèàëîãó è îáìåíó îïûòîì
ïî âîïðîñàì, êàñàþùèìñÿ ðàçëè÷íûõ àñïåêòîâ äåÿòåëüíîñòè îðãàíîâ
êîíñòèòóöèîííîãî êîíòðîëÿ, â ÷àñòíîñòè, â îáëàñòè ïðåîäîëåíèÿ çàêî-
íîäàòåëüíûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåëåííîñòè.   

Óâàæàåìûå ó÷àñòíèêè Êîíôåðåíöèè!

Êîíñòèòóöèîííûé Ñóä ÿâëÿåòñÿ èñòèííî þðèñäèêöèîííûì îðãàíîì,
ñïîñîáíûì âûíîñèòü îêîí÷àòåëüíûå è íå ïîäëåæàùèå îñïàðèâàíèþ
ðåøåíèÿ, êîòîðûå îêàçûâàþò âëèÿíèå íà íàïðàâëåííîñòü êîíñòèòóöè-
îííî-ïðàâîâîãî ðåãóëèðîâàíèÿ ðàçâèòèÿ ãîñóäàðñòâà è îáùåñòâà, ïðåî-
äîëåíèÿ çàêîíîäàòåëüíûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåë¸ííîñòè.

Êîíñòèòóöèîííûé Ñóä ïðèíèìàåò àêòû, çàâåðøàþùèå êîíñòèòóöèîí-
íîå ñóäîïðîèçâîäñòâî, â êîòîðûõ ñîäåðæèòñÿ îáîñíîâàííàÿ ïðàâîâàÿ
ïîçèöèÿ, èìåþùàÿ òàêæå âàæíîå çíà÷åíèå â ïðàâîòâîð÷åñêîé äåÿòåëü-
íîñòè, â ÷àñòíîñòè â óñòðàíåíèè íåäîñòàòêîâ ïðîöåññà ïðàâîâîãî
ðåãóëèðîâàíèÿ.  

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà äåéñòâóþò íà âñåé òåððèòîðèè ñòðà- 201
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íû, òî åñòü èìåþò íîðìàòèâíûé õàðàêòåð, è ïîä þðèñäèêöèþ Êîíñòè-
òóöèîííîãî Ñóäà ïîäïàäàåò íåîïðåäåëåííîå êîëè÷åñòâî ëèö, ÷òî óêà-
çûâàåò íà óíèâåðñàëüíûé õàðàêòåð åãî ðåøåíèé.

Ïî ñëîâàì Ïðåäñåäàòåëÿ Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðà-
öèè, ïðîôåññîðà Çîðüêèíà Âàëåðèÿ Äìèòðèåâè÷à, “ðåøåíèå Êîíñòè-
òóöèîííîãî Ñóäà ïî äåëàì î ïðîâåðêå êîíñòèòóöèîííîñòè íîðìà-
òèâíûõ àêòîâ èìååò íîðìàòèâíûé õàðàêòåð è îäíîâðåìåííî ïðèîáðå-
òàåò ïðåöåäåíòíîå çíà÷åíèå”1.   

Áåçóñëîâíî, ðåøåíèÿ îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ èìåþò îñî-
áîå âëèÿíèå íà ðàçâèòèå ïðàâîâîãî ãîñóäàðñòâà, îáëàäàþò íîðìàòèâ-
íîé ñèëîé, óñòàíàâëèâàþò íåêîíñòèòóöèîííîñòü íîðì ïðàâà è ñóùåñò-
âåííî âëèÿþò íà ñòðóêòóðó è ñîäåðæàíèå íîðìàòèâíûõ ïðàâîâûõ àê-
òîâ. Îíè îáîçíà÷àþò âåêòîð äàëüíåéøåãî ðàçâèòèÿ çàêîíîäàòåëüñòâà,
ÿâëÿÿñü íîðìàòèâíîé îñíîâîé äëÿ äàëüíåéøåãî ïðèíÿòèÿ çàêîíà, òî
åñòü îáëàäàþò êà÷åñòâîì ôóíäàìåíòàëüíîñòè. 

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà îáÿçàòåëüíû äëÿ âñåõ ñóáúåêòîâ ïðà-
âà, â òîì ÷èñëå âûñøèõ èíñòèòóòîâ çàêîíîäàòåëüíîé, èñïîëíèòåëüíîé
è ñóäåáíîé âëàñòåé, â ÷àñòíîñòè èìè îáÿçàíû ðóêîâîäñòâîâàòüñÿ âñå
ãîñóäàðñòâåííûå îðãàíû è äîëæíîñòíûå ëèöà. 

Â ñèëó òàêîãî îñîáîãî ñòàòóñà, â ìåõàíèçìå ãîñóäàðñòâåííîé âëàñòè èç
âñåõ âûñøèõ ñóäåáíûõ îðãàíîâ òîëüêî êîìïåòåíöèÿ Êîíñòèòóöèîí-
íîãî Ñóäà îïðåäåëÿåòñÿ â ñàìîé Êîíñòèòóöèè.

Èñõîäÿ èç çíà÷èìîñòè ðåøåíèé îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ â
ðàçâèòèè ïðàâîâîé ñèñòåìû, à òàêæå åãî ðîëè â îáåñïå÷åíèè êîíñòè-
òóöèîííîé çàêîííîñòè â ãîñóäàðñòâå, ìîæíî îòìåòèòü, ÷òî îíè âûñòó-
ïàþò â êà÷åñòâå íîâîãî èñòî÷íèêà ïðàâà, ïîñðåäñòâîì êîòîðîãî Êîíñ-
òèòóöèîííûé Ñóä îñóùåñòâëÿåò ïðàâîêîððåêòèðóþùóþ ôóíêöèþ â
îòíîøåíèè íîðìîòâîð÷åñòâà îðãàíîâ ïóáëè÷íîé âëàñòè, íàïðàâëåí-
íóþ íà îáåñïå÷åíèå âåðõîâåíñòâà Êîíñòèòóöèè.

Îäíàêî îòíîñèòåëüíî ïðèçíàíèÿ â êà÷åñòâå èñòî÷íèêà ïðàâà ðåøåíèé
Êîíñòèòóöèîííîãî Ñóäà õî÷ó îòìåòèòü, ÷òî, ê ñîæàëåíèþ, äî ñèõ ïîð
íå ñóùåñòâóåò ïðàâîâîé îïðåäåëåííîñòè â ïîíèìàíèè þðèäè÷åñêîé
ïðèðîäû ðåøåíèé äàííîãî îðãàíà, ÷òî íåãàòèâíûì îáðàçîì ñêàçûâàåò-
ñÿ íå òîëüêî íà àâòîðèòåòå ñàìîãî îðãàíà êîíñòèòóöèîííîãî ïðàâîñó-
äèÿ, íî è îêàçûâàåò íåáëàãîïðèÿòíîå âîçäåéñòâèå  íà ïðàâîïðèìåíè-
òåëüíûé ïðîöåññ â öåëîì.  

Äàííîå ïîëîæåíèå îáúÿñíÿåòñÿ òåì, ÷òî èíñòèòóò êîíñòèòóöèîííîãî
êîíòðîëÿ â íàøåé ñòðàíå ÿâëÿåòñÿ íåïîñðåäñòâåííî íîâûì îðãàíîì â
ñèñòåìå ãîñóäàðñòâåííîé âëàñòè, õàðàêòåðèçóþùèìñÿ ïðîòèâîðå÷èåì
è ñóùåñòâîâàíèåì ïðîáåëà â çàêîíîäàòåëüñòâå ïî ýòîìó âîïðîñó, à
òàêæå îòëè÷èÿìè â ïðàâîâîé ïðèðîäå ðàçíûõ âèäîâ ðåøåíèé Êîíñòè-
òóöèîííîãî Ñóäà.
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1  Ñì.: Çîðüêèí Â.Ä. Ïðåöåäåíòíûé õàðàêòåð ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé
Ôåäåðàöèè // Æóðíàë ðîññèéñêîãî ïðàâà. 2004. №12. Ñ. 4.



Ëèøåíèå êà÷åñòâà èñòî÷íèêîâ ïðàâà òåõ àêòîâ, êîòîðûå âíîñÿò èçìå-
íåíèÿ â ïðàâîâóþ ñèñòåìó, èçìåíÿþò ñîäåðæàíèå ïðàâà, íî íå íåñóò
â ñåáå “ïîçèòèâíûõ” íîðì ðåãóëÿòèâíîãî õàðàêòåðà, íå âïîëíå îïðàâ-
äàííî2.      

Àêòû Êîíñòèòóöèîííîãî Ñóäà, ñ îäíîé ñòîðîíû, ïðåäñòàâëÿþò ñîáîé
èíäèâèäóàëüíûå àêòû ïðàâîïðèìåíèòåëüíîãî îðãàíà, à ñ äðóãîé ñòîðî-
íû, â ñîäåðæàíèè ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà ìîæíî óñìîòðåòü
ïîëîæåíèÿ â âèäå âûâîäîâ, äîâîäîâ ïî äåëó, êîòîðûå õàðàêòåðèçóþòñÿ
ñâîéñòâîì íîðìàòèâíîñòè. 

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà, â ðåçóëüòàòå êîòîðûõ íåêîíñòèòó-
öèîííûå íîðìàòèâíûå ïðàâîâûå àêòû óòðà÷èâàþò þðèäè÷åñêóþ ñèëó,
èìåþò òàêóþ æå ñôåðó äåéñòâèÿ âî âðåìåíè, â ïðîñòðàíñòâå è ïî
êðóãó ëèö, êàê ðåøåíèÿ íîðìîòâîð÷åñêîãî îðãàíà, è, ñëåäîâàòåëüíî,
òàêîå æå, êàê íîðìàòèâíûå ïðàâîâûå àêòû, îáùåå çíà÷åíèå, íå ïðè-
ñóùåå àêòàì ñóäîâ îáùåé þðèñäèêöèè è ýêîíìè÷åñêèõ ñóäîâ. 

Óâàæàåìûå ó÷àñòíèêè Êîíôåðåíöèè!

Â Òàäæèêèñòàíå çà êîðîòêèé ñðîê ïðîâåäåíà ñèñòåìàòèçàöèÿ è êîäè-
ôèêàöèÿ çàêîíîäàòåëüñòâà è ñîçäàíà ñîâðåìåííàÿ çàêîíîäàòåëüíàÿ
áàçà, íî íåçàâèñèìî îò ýòîãî ðàçâèòèå îáùåñòâåííûõ îòíîøåíèé ñî-
ïðîâîæäàåòñÿ èçìåíåíèÿìè äåéñòâóþùåãî çàêîíîäàòåëüñòâà, è ýòèì âî
ìíîãîì îáúÿñíÿåòñÿ òî, ÷òî â çàêîíîäàòåëüñòâå âñå åùå ìíîãî ïðî-
òèâîðå÷èé, íåÿñíî ñôîðìóëèðîâàííûõ ïîëîæåíèé, à òàêæå ïðîáåëîâ.

Áåçóñëîâíî, íàëè÷èå ïðîáåëîâ â ïðàâå, à òàêæå ïðàâîâîé íåîïðåäå-
ëåííîñòè â ñèñòåìå ïðàâà — ýòî,  â ñâîþ î÷åðåäü, íåîòúåìëåìîå ÿâëå-
íèå ëþáîé äèíàìè÷íî ðàçâèâàþùåéñÿ ïðàâîâîé ñèñòåìû, âîçíèêàþ-
ùåå â îáëàñòè îáùåñòâåííûõ îòíîøåíèé, ðåãóëèðóåìîé ïðàâîì. 

Åñëè ñóùåñòâîâàíèå çàêîíîäàòåëüíûõ ïðîáåëîâ, ñ îäíîé ñòîðîíû, ñâÿ-
çàíî ñ ïîÿâëåíèåì íîâûõ îáùåñòâåííûõ îòíîøåíèé, íå îõâà÷åííûõ
ïðàâîâûì ðåãóëèðîâàíèåì, òî ñ äðóãîé ñòîðîíû, ïîÿâëåíèå ïðîáåëîâ
â çàêîíîäàòåëüñòâå îáóñëîâëåíî òàêæå ñóáúåêòèâíûìè ïðè÷èíàìè, êî-
òîðûå âûðàæàþòñÿ â óïóùåíèÿõ, íåäî÷åòàõ â ïðîöåññå ïðàâîòâîð÷åñ-
êîé äåÿòåëüíîñòè, â ÷àñòíîñòè íåñîáëþäåíèåì ïðàâèë þðèäè÷åñêîé
òåõíèêè çàêîíîäàòåëåì.  

Ñëåäóåò èìåòü â âèäó, ÷òî ïðîáåëû è ïðîòèâîðå÷èÿ â çàêîíîäàòåëüñò-
âå, îçíà÷àþùèå ïîëíîå èëè ÷àñòè÷íîå îòñóòñòâèå çàêîíîäàòåëüíîé
íîðìû, íåîáõîäèìîé äëÿ ðåãóëèðîâàíèÿ êîíêðåòíûõ ïðàâîâûõ îòíî-
øåíèé, òîðìîçÿò ðàçâèòèå îáùåñòâåííûõ îòíîøåíèé, äåñòàáèëèçè-
ðóþò ñóùåñòâóþùèé â îáùåñòâå ïîðÿäîê, ñíèæàþò ýôôåêòèâíîñòü
äåéñòâóþùèõ íîðì ïðàâà è çàòðóäíÿþò èõ ïðèìåíåíèå.

Äàííûé ôàêò, â ñâîþ î÷åðåäü, îáóñëîâëèâàåò íåîáõîäèìîñòü ïîâûøå-
íèÿ îòâåòñòâåííîñòè ñóáúåêòîâ ïðàâîòâîð÷åñòâà äî óðîâíÿ íîðìîòâîð-
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2 Ñì.: Çàõàðîâ Â.Â. Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè, êàê èñòî÷íèê
êîíñòèòóöèîííîãî ïðàâà. Ì., 2005. Ñ. 56-179.



÷åñêîé è ïðàâîïðèìåíèòåëüíîé äåÿòåëüíîñòè, òî åñòü  ãîñóäàðñòâî â
öåëîì äîëæíî ðàçðàáàòûâàòü è ïðèìåíÿòü ýôôåêòèâíûå ìåõàíèçìû
äëÿ òîãî, ÷òîáû ïðåîäîëåâàòü è óñòðàíÿòü çàêîíîäàòåëüíûå ïðîáåëû.

Íåðåäêèìè äåôåêòàìè ïðàâîâîãî ðåãóëèðîâàíèÿ, ñ êîòîðûì î÷åíü
÷àñòî ñòàëêèâàåòñÿ Êîíñòèòóöèîííûé Ñóä â ïðîöåññå îñóùåñòâëåíèÿ
ñâîåé äåÿòåëüíîñòè, òàêæå ÿâëÿþòñÿ ïðîáåëû èëè ïðîòèâîðå÷èÿ â çà-
êîíîäàòåëüñòâå, êîòîðûå, â ñâîþ î÷åðåäü, ÿâëÿþòñÿ îäíîé èç àêòóàëü-
íûõ ïðîáëåì íàöèîíàëüíîé ñèñòåìû ïðàâà. 

Íîðìàòèâíûì è ìåòîäîëîãè÷åñêèì êðèòåðèåì îöåíêè ïðîáåëîâ â çà-
êîíîäàòåëüñòâå äëÿ Êîíñòèòóöèîííîãî Ñóäà ÿâëÿåòñÿ Êîíñòèòóöèÿ ñ
çàëîæåííûìè â íåé ïðèíöèïàìè âåðõîâåíñòâà ïðàâà, áàëàíñà êîíñ-
òèòóöèîííî çàùèùàåìûõ öåííîñòåé, ïðàâîâîé îïðåäåëåííîñòè, ïîä-
äåðæàíèÿ äîâåðèÿ ãðàæäàí ê çàêîíó è äåéñòâèÿì ãîñóäàðñòâà, ïîëíîé
è ýôôåêòèâíîé ñóäåáíîé çàùèòû, ðàçäåëåíèÿ âåòâåé âëàñòè, îáóñëîâ-
ëåííîé èì ñèñòåìû ñäåðæåê è ïðîòèâîâåñîâ è ò.ä. 

Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà â ñâîþ î÷åðåäü âîçäåéñòâóþò íà çà-
êîíîòâîð÷åñêóþ è ïðàâîïðèìåíèòåëüíóþ äåÿòåëüíîñòü, íà ïðåîäîëå-
íèå íåäîñòàòêîâ íîðìàòèâíîãî ðåãóëèðîâàíèÿ, ê ÷èñëó êîòîðûõ ñëåäó-
åò îòíåñòè íåñîãëàñîâàííîñòü ìåæäó ðàçëè÷íûìè ïðàâîâûìè àêòàìè. 

Èñõîäÿ èç ýòîãî, ìîæíî ñêàçàòü, ÷òî ñóäüè êîíñòèòóöèîííûõ ñóäîâ
îêàçûâàþò ñóùåñòâåííîå âëèÿíèå íà íàïðàâëåíèå çàêîíîäàòåëüñòâà,
ïðåîäîëåíèå çàêîíîäàòåëüíûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåë¸ííîñòè. 

Êîíñòèòóöèîííûé Ñóä â ïðîöåññå îñóùåñòâëåíèÿ êîíñòèòóöèîííîãî
ñóäîïðîèçâîäñòâà çà÷àñòóþ ñòàëêèâàåòñÿ ñ ñóùåñòâóþùèì âàêóóìîì è
ïðàâîâîé íåîïðåäåëåííîñòüþ â çàêîíîäàòåëüñòâå, êîòîðûå ïðåïÿò-
ñòâóþò ðåàëüíîìó è íàäëåæàùåìó ñïîñîáó îñóùåñòâëåíèÿ ãðàæäàíàìè
ñâîèõ êîíñòèòóöèîííûõ ïðàâ è ñâîáîä.

Îáíàðóæèâ â õîäå ðàññìîòðåíèÿ êîíêðåòíîãî äåëà ïðîáåë â çàêîíî-
äàòåëüñòâå, Êîíñòèòóöèîííûé Ñóä íå ìîæåò îñòàâèòü åãî áåç âíè-
ìàíèÿ è îáÿçàí, ïî âîçìîæíîñòè, óñòðàíèòü íåäîñòàòîê ïðàâîâîãî
ðåãóëèðîâàíèÿ, â ÷àñòíîñòè èñõîäÿ èç ñâîåé êîíñòèòóöèîííîé çàäà÷è
ïî çàùèòå ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà.

Ïðåäñòàâëåíèå Êîíñòèòóöèîííûì Ñóäîì â Ïàðëàìåíò ñòðàíû êîíê-
ðåòíûõ ïðåäëîæåíèé ïî óñòðàíåíèþ ïðîáåëîâ â çàêîíîäàòåëüñòâå è
ïðàâîâîé íåîïðåäåëåííîñòè è ïðèíÿòèå Ïàðëàìåíòîì äàííûõ ïðåäëî-
æåíèé ìîæåò óñòðàíèòü êîíêðåòíóþ ñóùåñòâóþùóþ ïðîáëåìó. 

Åæåãîäíî Êîíñòèòóöèîííûé Ñóä Ðåñïóáëèêè Òàäæèêèñòàí íàïðàâëÿåò
çàêîíîäàòåëüíîìó è èñïîëíèòåëüíîìó îðãàíàì ñòðàíû ïîñëàíèÿ î
ñîñòîÿíèè êîíñòèòóöèîííîé çàêîííîñòè â ñòðàíå, â êîòîðûõ óêàçû-
âàþòñÿ ñóùåñòâóþùèå ïðîáåëû è ïðîòèâîðå÷èÿ â çàêîíîäàòåëüñòâå è
îòìå÷àåòñÿ íåîáõîäèìîñòü èõ óñòðàíåíèÿ.

Íà îñíîâàíèè ïîñëàíèé Êîíñòèòóöèîííîãî Ñóäà çàêîíîäàòåëüíûìè è
èñïîëíèòåëüíûìè îðãàíàìè âíîñÿòñÿ êîððåêòèâû â íîðìàòèâíûå ïðà-
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âîâûå àêòû è óñòðàíÿþòñÿ ïðîáåëû è ïðîòèâîðå÷èÿ â íèõ, ÷òî â ñâîþ
î÷åðåäü ýôôåêòèâíî è ïîçèòèâíî  îêàçûâàåò  âîçäåéñòâèå  íà ðàçâèòèå
è ñîâåðøåíñòâîâàíèå ñèñòåìû ïðàâà.

Â öåëîì Êîíñòèòóöèîííûé Ñóä íå èìååò ïðàâîâîé âîçìîæíîñòè ðàñ-
ñìàòðèâàòü êàêèå-ëèáî âîïðîñû ïî ñîáñòâåííîé èíèöèàòèâå, è ñîîò-
âåòñòâåííî åãî îáðàùåíèå ê ïðîáëåìå ïðîáåëà â çàêîíîäàòåëüñòâå ìî-
æåò áûòü ëèøü ñîïóòñòâóþùèì ðàññìàòðèâàåìîìó â äåëå îñíîâíîìó
âîïðîñó, âûòåêàòü èç íåãî, äàæå åñëè çàÿâèòåëü íå ñòàâèò òàêóþ ïðîá-
ëåìó âåðáàëüíî.    

Â ÷àñòíîñòè, èñõîäÿ èç äàííîãî ïîëîæåíèÿ, Êîíñòèòóöèîííûì Ñóäîì
Òàäæèêèñòàíà áûëî ðàññìîòðåíî õîäàòàéñòâî ãðàæäàíêè Ìóëëîäæî-
íîâîé Ô. “Îá îïðåäåëåíèè ñîîòâåòñòâèÿ ÷àñòè 2 ñòàòüè 197 Ïðîöåñ-
ñóàëüíîãî êîäåêñà îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ Ðåñïóáëè-
êè Òàäæèêèñòàí ñòàòüå 14, ÷àñòè 1 ñòàòüè 17 è ÷àñòè 1 ñòàòüè 19
Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêèñòàí”3.

Îáðàòèâøàÿñÿ, ññûëàÿñü íà ñóùåñòâóþùóþ ïðàêòèêó, â ñâî¸ì îáðàùå-
íèè óêàçàëà, ÷òî îäíèì èç ñïîñîáîâ çàùèòû íàðóøåííûõ êîíñòèòó-
öèîííûõ ïðàâ ãðàæäàí ÿâëÿåòñÿ ïîâòîðíîå ðàññìîòðåíèå äåëà îá àä-
ìèíèñòðàòèâíîì ïðàâîíàðóøåíèè ïî âíîâü îòêðûâøèìñÿ îáñòîÿ-
òåëüñòâàì. Îäíàêî ïðåäñòàâëåííûå åþ îáñòîÿòåëüñòâà ââèäó òîãî, ÷òî
îíè íå ïðåäóñìîòðåíû â ÷àñòè 2 ñòàòüè 197 Ïðîöåññóàëüíîãî êîäåêñà
îá àäìèíèñòðàòèâíûõ ïðàâîíàðóøåíèÿõ, íå ó÷èòûâàþòñÿ ðàçëè÷íûìè
èíñòàíöèÿìè ñóäîâ îáùåé þðèñäèêöèè â êà÷åñòâå îñíîâàíèé âîçîá-
íîâëåíèÿ ðàññìîòðåíèÿ äåëà â ñâÿçè ñ òåì, ÷òî îíè ïðÿìî íå ïðåäóñ-
ìîòðåíû çàêîíîäàòåëüñòâîì. 

Òî åñòü â ñâçÿè ñ òåì, ÷òî ïî äàííîìó âîïðîñó â çàêîíîäàòåëüñòâå ñó-
ùåñòâóåò ïðîáåë, îíà íå ìîæåò îñóùåñòâèòü ñâîè êîíñòèòóöèîííûå
ïðàâà, â ÷àñòíîñòè, íà ñóäåáíóþ çàùèòó. 

Êîíñòèòóöèîííûé Ñóä ïî äàííîìó îáðàùåíèþ îòìåòèë, ÷òî ãàðàíòèåé
ðåàëèçàöèè ïðàâà íà ñóäåáíóþ çàùèòó è ñïðàâåäëèâîå ñóäåáíîå ðàç-
áèðàòåëüñòâî ÿâëÿþòñÿ äîñòóï ãðàæäàí ê ïðàâîñóäèþ. Â ñâîþ î÷åðåäü,
âíîâü îòêðûâøèåñÿ îáñòîÿòåëüñòâà, ïðè íàëè÷èè êîòîðûõ çàêîíîäà-
òåëüñòâî óñòàíàâëèâàåò íåîáõîäèìîñòü âîçîáíîâëåíèÿ ïðîèçâîäñòâà
ïî äåëó îá àäìèíèñòðàòèâíîì ïðàâîíàðóøåíèè, äàþò âîçìîæíîñòü
ñóáúåêòàì ïðàâà åùå ðàç äîêàçàòü ñâîþ íåâèíîâíîñòü â ñîâåðøåíèè
òîãî èëè èíîãî íå çàïðåùåííîãî çàêîíîì äåéñòâèÿ.  

Â ñîîòâåñòâèè ñ ýòèì Êîíñòèòóöèîííûé Ñóä ñ ó÷åòîì îáåñïå÷åíèÿ
êîíñòèòóöèîííîãî ïðèíöèïà ãàðàíòèè íà ñóäåáíóþ çàùèòó ïðàâ ñ
öåëüþ áîëüøåé çàêîííîé êîíêðåòèçàöèè è ñîâåðøåíñòâîâàíèÿ îá-
ñòîÿòåëüñòâ, ÿâëÿþùèõñÿ îñíîâàíèÿìè äëÿ âîçîáíîâëåíèÿ ïðîèçâîäñò-
âà ïî äåëó îá àäìèíèñòðàòèâíîì ïðàâîíàðóøåíèè, ïîñ÷èòàë öåëåñî-
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3 Ñì.: Ñáîðíèê ïîñòàíîâëåíèé Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Òàäæèêèñòàí (1996-2015). —
Äóøàíáå: ÝÐ-ãðàô, 2015. 



îáðàçíûì ïåðåñìîòðåòü Ïàðëàìåíòó è Ïðàâèòåëüñòâó ñòðàíû ÷àñòü 2
ñòàòüè 197 Ïðîöåññóàëüíîãî êîäåêñà îá àäìèíèñòðàòèâíûõ ïðàâîíà-
ðóøåíèÿõ.

Äðóãèì Ïîñòàíîâëåíèåì Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Òàäæè-
êèñòàí íà îñíîâàíèè õîäàòàéñòâà ãðàæäàíêè Ñàèäîâîé Í.À. ÷àñòü 2
ñòàòüè 363 Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà Ðåñïóáëèêè Òàäæèêèñ-
òàí â ÷àñòè, êàñàþùåéñÿ òîãî, ÷òî íå ïîäëåæèò îáæàëîâàíèþ è îïðîòåñ-
òîâàíèþ âûíåñåííîå â õîäå ñóäåáíîãî ðàçáèðàòåëüñòâà îïðåäåëåíèå
(ïîñòàíîâëåíèå) â îòíîøåíèè èçáðàíèÿ, èçìåíåíèÿ èëè îòìåíû ìåðû
ïðåñå÷åíèÿ, áûëà ïðèçíàíà íåêîíñòèòóöèîííîé, òî åñòü íå ñîîòâåò-
ñòâóþùåé ñòàòüÿì 5, 14, 18 è 19 Êîíñòèòóöèè Ðåñïóáëèêè Òàäæèêèñ-
òàí4.

Ïðè ðàññìîòðåíèè äàííîãî äåëà Êîíñòèòóöèîííûé Ñóä, â ÷àñòíîñòè,
îòìåòèë, ÷òî ãàðàíòèåé ñóäåáíîé çàùèòû, ïðåäóñìîòðåííîé ñòàòüÿìè
14 è 19 Êîíñòèòóöèè, íàðÿäó ñ äîñòóïíîñòüþ ïðàâîñóäèÿ ñóáúåêòàì
ïðàâà òàêæå ïðåäóñìîòðåíà âîçìîæíîñòü îáæàëîâàíèÿ èìè äåéñòâèé
ãîñóäàðñòâåííûõ äîëæíîñòíûõ ëèö íà âñåõ ñóäåáíûõ ñòàäèÿõ, ïðåäóñ-
ìîòðåííûõ ïðîöåññóàëüíûì çàêîíîäàòåëüñòâîì, ïîñêîëüêó äåÿòåëüíîñòü
îðãàíîâ óãîëîâíîãî ïðåñëåäîâàíèÿ è ñóäîâ, â ïîëíîìî÷èÿ êîòîðûõ
âõîäèò îñóùåñòâëåíèå äîçíàíèÿ, ïðåäâàðèòåëüíîãî ñëåäñòâèÿ è ñóäåá-
íîãî ðàçáèðàòåëüñòâà, íå èñêëþ÷àåò îøèáîê.

Êîíñòèòóöèîííûì Ñóäîì òàêæå áûëî îòìå÷åíî, ÷òî  ëþáîé ïîðÿäîê,
êîòîðûé îãðàíè÷èâàåò ïðàâà ó÷àñòíèêîâ óãîëîâíîãî ïðîöåññà ïî çà-
ùèòå èõ ïðîöåññóàëüíûõ ïðàâ è ñòàíîâèòñÿ ïðåãðàäîé äëÿ îñóùåñòâ-
ëåíèÿ, â ÷àñòíîñòè, èõ ïðàâ íà îáæàëîâàíèå ñóäåáíûõ àêòîâ, ñ÷èòàåòñÿ
îãðàíè÷èâàþùèì ãàðàíòèþ íà ïðàâî ñóäåáíîé çàùèòû è íà îáðàùå-
íèå â ãîñóäàðñòâåííûå îðãàíû, óñòàíîâëåííûå Êîíñòèòóöèåé è çàêî-
íàìè ñòðàíû.  

Íà îñíîâàíèè äàííîãî ðåøåíèÿ Ïàðëàìåíòîì ñòðàíû áûëè âíåñåíû
èçìåíåíèÿ â ÷àñòü 2 ñòàòüè 363 Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà, è
íîðìà, îãðàíè÷èâàþùàÿ ïðàâî íà îáæàëîâàíèå è îïðîòåñòîâàíèå âû-
íåñåííîãî â õîäå ñóäåáíîãî ðàçáèðàòåëüñòâà îïðåäåëåíèÿ (ïîñòàíîâ-
ëåíèÿ) â îòíîøåíèè èçáðàíèÿ, èçìåíåíèÿ èëè îòìåíû ìåðû ïðåñå÷å-
íèÿ, áûëà èñêëþ÷åíà. 

Â êàæäîì èç ïðèíÿòûõ ñâîèõ àêòîâ Êîíñòèòóöèîííûé Ñóä óêàçûâàåò
íà óñòðàíåíèå íîðì, ïðîòèâîðå÷àùèõ Êîíñòèòóöèè, à òàêæå íà íåîá-
õîäèìîñòü óòî÷íåíèÿ è ðàçâèòèÿ çàêîíîäàòåëüíûõ íîðì äëÿ óñòðà-
íåíèÿ íåîïðåäåëåííîñòè â ïðàâîâîì ðåãóëèðîâàíèè è îáåñïå÷åíèÿ
êîíñòèòóöèîííîãî ñìûñëà ïðèìåíåíèÿ íîðì çàêîíà. 

Äàìû è ãîñïîäà!

Ñîñòîÿíèå êîíñòèòóöèîííîé çàêîííîñòè êàê â Ðåñïóáëèêå Òàäæèêèñ-
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4    Ñì.: Ñáîðíèê ïîñòàíîâëåíèé Êîíñòèòóöèîííîãî Ñóäà Ðåñïóáëèêè Òàäæèêèñòàí (1996-2015). —
Äóøàíáå: ÝÐ-ãðàô, 2015. 



òàí, òàê è â ðàçâèòûõ äåìîêðàòè÷åñêèõ ñòðàíàõ, èìåþùèõ îðãàíû
êîíñòèòóöèîííîãî êîíòðîëÿ, âî ìíîãîì çàâèñèò îò èñïîëíåíèÿ ðåøå-
íèé êîíñòèòóöèîííûõ ñóäîâ âñåìè îðãàíàìè ãîñóäàðñòâåííîé âëàñòè,
â òîì ÷èñëå çàêîíîäàòåëüíûìè è èñïîëíèòåëüíûìè, ÷òî, â ñâîþ î÷å-
ðåäü, õàðàêòåðèçóåò ýôôåêòèâíîñòü äåÿòåëüíîñòè èíñòèòóòà ñóäåáíîãî
êîíñòèòóöèîííîãî êîíòðîëÿ â ãîñóäàðñòâå. 

Çíà÷èìîñòü ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà çàêëþ÷àåòñÿ â ñîâïàäå-
íèè ìîìåíòà ïðèíÿòèÿ ðåøåíèÿ è âñòóïëåíèÿ åãî â ñèëó, ÷òî ïîâûøà-
åò ïðàêòè÷åñêóþ çíà÷èìîñòü ðåøåíèé êàê ýêñòðåííûõ ðåãóëÿòîðîâ
îáùåñòâåííûõ îòíîøåíèé äî ìîìåíòà ïðèíÿòèÿ çàêîíà èëè âíåñåíèÿ
â íåãî èçìåíåíèé è äîïîëíåíèé. 

×åòêîå èñïîëíåíèå ðåøåíèé îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ ÿâëÿ-
åòñÿ âàæíåéøèì ýëåìåíòîì ìåõàíèçìà îáåñïå÷åíèÿ êîíñòèòóöèîííîé
çàêîííîñòè â ãîñóäàðñòâå è ïîêàçûâàåò âûñîêèé óðîâåíü ïðàâîâîé
êóëüòóðû îðãàíîâ âëàñòè è äîëæíîñòíûõ ëèö, ñîãëàñèå ñóáúåêòîâ îá-
ðàùåíèÿ â Êîíñòèòóöèîííûé Ñóä ñ ïðåäïèñàíèÿìè Îñíîâíîãî Çàêîíà
ñòðàíû.

Â ñâÿçè ñ ýòèì íåèñïîëíåíèå ðåøåíèé îðãàíîâ êîíñòèòóöèîííîãî êîíò-
ðîëÿ ñòàâèò ïîä ñîìíåíèå âåñü ìåõàíèçì ðåàëèçàöèè Êîíñòèòóöèè,
ïðèâîäèò ê êîëåáàíèþ öåëåé, íà äîñòèæåíèå êîòîðûõ îíè áûëè
íàïðàâëåíû, â ÷àñòíîñòè íà çàùèòó êîíñòèòóöèîííûõ ïðàâ è ñâîáîä
÷åëîâåêà è ãðàæäàíèíà, à òàêæå óêðåïëåíèå åäèíîãî êîíñòèòóöèîííî-
ïðàâîâîãî ïðîñòðàíñòâà â ãîñóäàðñòâå.  

Ñëåäóåò îòìåòèòü, ÷òî, íåñìîòðÿ íà àêòèâíóþ íàïðàâëåííóþ íà îáåñ-
ïå÷åíèå êîíñòèòóöèîííîñòè äåéñòâóþùåé ïðàâîâîé áàçû äåÿòåëü-
íîñòü Êîíñòèòóöèîííîãî Ñóäà è çíà÷åíèå ðåøåíèé äàííîãî îðãàíà â
ïðåîäîëåíèè çàêîíîäàòåëüíûõ ïðîáåëîâ è ïðàâîâîé íåîïðåäåëåííîñòè,
âñå åùå îñòàåòñÿ íåðåøåííîé ïðîáëåìà, ñâÿçàííàÿ ñ îòñóòñòâèåì íîð-
ìàòèâíîé îñíîâû, ðåãóëèðóþùåé ìåõàíèçì èñïîëíåíèÿ ðåøåíèé
äàííîãî îðãàíà, ÷òî òàêæå íàïðÿìóþ èëè êîñâåííî âëèÿåò íà ïîâûøå-
íèå ýôôåêòèâíîñòè àêòîâ Êîíñòèòóöèîííîãî Ñóäà.  

Îñîáîé çíà÷èìîñòüþ ðåøåíèé, ïðèíèìàåìûõ Êîíñòèòóöèîííûì Ñóäîì
â ðàìêàõ ïðåäîñòàâëåííûõ åìó Êîíñòèòóöèåé èñêëþ÷èòåëüíûõ ïîëíî-
ìî÷èé ïî ïðîâåðêå êîíñòèòóöèîííîñòè íîðìàòèâíûõ ïðàâîâûõ àêòîâ,
ïðåäîïðåäåëÿåòñÿ íåîáõîäèìîñòü èõ íåóêîñíèòåëüíîãî èñïîëíåíèÿ îð-
ãàíàìè ãîñóäàðñòâåííîé âëàñòè è äîëæíîñòíûìè ëèöàìè, ÷åì îáåñïå-
÷èâàþòñÿ òðåáîâàíèÿ åäèíñòâà êîíñòèòóöèîííî-ïðàâîâîãî ïîëÿ ðåñ-
ïóáëèêè è íåäîïóñòèìîñòè ïðîòèâîïîñòàâëåíèÿ çàêîííîñòè è öåëåñî-
îáðàçíîñòè.  

Êîíå÷íî, â öåëîì áûëî áû öåëåñîîáðàçíûì äîñòè÷ü áîëåå ýôôåêòèâ-
íîãî âçàèìîäåéñòâèÿ îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ ñ èíûìè
âûñøèìè îðãàíàìè ãîñóäàðñòâåííîé âëàñòè â ñèëó èõ  ïîëíîìî÷èé â
÷àñòè ñîäåéñòâèÿ ñâîåâðåìåííîìó èñïîëíåíèþ ðåøåíèé Êîíñòèòóöèîí-
íîãî Ñóäà. 207
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Êîíêðåòèçàöèÿ âî âíóòðåííèõ íîðìàòèâíûõ àêòàõ ñîîòâåòñòâóþùèõ
ãîñóäàðñòâåííûõ îðãàíîâ ïðîöåäóðû ðåàëèçàöèè ðåøåíèé Êîíñòèòó-
öèîííîãî Ñóäà, à òàêæå óñòàíîâëåíèå âîçìîæíûõ ìåð ïåðñîíàëüíîé
îòâåòñòâåííîñòè çà íåèñïîëíåíèå îáÿçàííîñòè ïî îáåñïå÷åíèþ èñïîë-
íåíèÿ ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà ÿâëÿåòñÿ, òàêèì îáðàçîì, ÷ðåç-
âû÷àéíî âàæíûì àñïåêòîì ïðîáëåìû èñïîëíåíèÿ ðåøåíèé Êîíñòèòó-
öèîííîãî Ñóäà.  

Â öåëîì çàêîíîäàòåëüíî ïðîâîçãëàøåííàÿ îáÿçàòåëüíîñòü èñïîëíåíèÿ
óêàçàííûõ àêòîâ Êîíñòèòóöèîííîãî Ñóäà íå âëå÷åò çà ñîáîé àâòîìàòè-
÷åñêîé ðåàëèçàöèè èõ ïðåäïèñàíèé. 

Òîëüêî ôàêòè÷åñêîå èñïîëíåíèå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà äå-
ëàåò êîíñòèòóöèîííîå ïðàâîñóäèå ðåàëüíûì è çàâåðøåííûì, äëÿ ÷åãî
òðåáóåòñÿ çàêîíîäàòåëüíîå çàêðåïëåíèå ïðîöåäóð èñïîëíåíèÿ äàííûõ
àêòîâ, à òàêæå ìåð ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ ê èñïîëíåíèþ  àê-
òîâ Êîíñòèòóöèîííîãî Ñóäà.

Åñëè îáðàòèòü âíèìàíèå íà ðîëü ñàìîãî îðãàíà êîíñòèòóöèîííîãî êîíò-
ðîëÿ â îáåñïå÷åíèè ñâîèõ àêòîâ, òî îí íå èìååò äëÿ ýòîãî ñîáñò-
âåííîãî ïðèíóäèòåëüíîãî ìåõàíèçìà, ÷òî, êîíå÷íî, íå ïðèñóùå òàêîãî
ðîäà îðãàíàì. Ñóä ãëàâíûì îáðàçîì ìîæåò âëèÿòü íà ýòîò ïðîöåññ
ÿñíîñòüþ ïðàâîâûõ àðãóìåíòîâ è âûâîäîâ, êîòîðûå îáîñíîâûâàåò â
ñâîèõ ðåøåíèÿõ. 

Ìèðîâîé îïûò äåÿòåëüíîñòè îðãàíîâ êîíñòèòóöèîííîãî êîíòðîëÿ ïî-
êàçûâàåò, ÷òî ýôôåêòèâíîñòü èñïîëíåíèÿ ñóäåáíûõ àêòîâ çàâèñèò îò
ïîëíîòû è êà÷åñòâà çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ âîïðîñîâ î ïî-
ðÿäêå, ñðîêàõ èñïîëíåíèÿ, îòâåòñòâåííîñòè çà íåèñïîëíåíèå àêòîâ
Êîíñòèòóöèîííîãî Ñóäà, è, êàê ñëåäñòâèå, íåïîëíîå çàêîíîäàòåëüíîå
óðåãóëèðîâàíèå äàííûõ âîïðîñîâ íå ïîçâîëÿåò ñâîåâðåìåííî îáåñïå-
÷èòü èñïîëíåíèå àêòîâ, ïðèíÿòûõ Êîíñòèòóöèîííûì Ñóäîì. 

Àíàëèç îòå÷åñòâåííîãî çàêîíîäàòåëüñòâà ñâèäåòåëüñòâóåò î íåäîñòàòî÷-
íîñòè çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ âîïðîñîâ î ïðîöåäóðàõ èñïîë-
íåíèÿ îðãàíàìè ãîñóäàðñòâåííîé âëàñòè ðåøåíèé Êîíñòèòóöèîííîãî
Ñóäà, à òàêæå îá îòâåòñòâåííîñòè ýòèõ îðãàíîâ è èõ äîëæíîñòíûõ ëèö
çà íåèñïîëíåíèå åãî àêòîâ. 

Íåñâîåâðåìåííîå èñïîëíåíèå ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà â
öåëîì ñâèäåòåëüñòâóåò è î íàëè÷èè ïðîáåëîâ â ïðàâîâîì, â òîì ÷èñëå
çàêîíîäàòåëüíîì, ðåãóëèðîâàíèè, âûðàæàþùèõñÿ â îòñóòñòâèè ÷åòêî
ïðîïèñàííûõ ïðîöåäóð è ñðîêîâ èñïîëíåíèÿ, à òàêæå ìåð îòâåò-
ñòâåííîñòè çà íåèñïîëíåíèå ëèáî ïðîñðî÷êó èñïîëíåíèÿ ñóäåáíûõ
àêòîâ, ÷òî ïîäðûâàåò àâòîðèòåò îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ â
ñòðàíå. 

Ñëåäóåò òàêæå îòìåòèòü, ÷òî âñå ýòî âëå÷¸ò çà ñîáîé âîçìîæíîñòü äëè-
òåëüíîãî íåèñïîëíåíèÿ ðåøåíèé îðãàíà êîíñòèòóöèîííîãî êîíòðîëÿ î
ïðèçíàíèè íåñîîòâåòñòâóþùèìè íîðìàòèâíûõ ïðàâîâûõ àêòîâ.  
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Â ñâÿçè ñ ýòèì, êàê ÿ íåîäíîêðàòíî óêàçûâàë â ñâîèõ âûñòóïëåíèÿõ íà
ðàçëè÷íûõ ìåæäóíàðîäíûõ è âíóòðèãîñóäàðñòâåííûõ ôîðóìàõ, ñ÷è-
òàåòñÿ öåëåñîîáðàçíûì äëÿ îáåñïå÷åíèÿ èñïîëíåíèÿ ðåøåíèé Êîíñ-
òèòóöèîííîãî Ñóäà íàëè÷èå çàêîíîäàòåëüíî çàêðåïëåííûõ ïðîöåäóð
èñïîëíåíèÿ è ìåð îòâåòñòâåííîñòè çà íåèñïîëíåíèå ñóäåáíûõ àêòîâ â
ðàçóìíûå ñðîêè. Â äàííîì ñëó÷àå çàêîíîäàòåëüíî óñòàíîâëåííûå ìå-
ðû îòâåòñòâåííîñòè áóäóò ðàññìàòðèâàòüñÿ â êà÷åñòâå íåîáõîäèìûõ
ìåð ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ, îáåñïå÷èâàþùèõ èñïîëíåíèå àê-
òîâ äàííîãî íåçàâèñèìîãî îðãàíà ñóäåáíîé âëàñòè.

Â êîíöå ñâîåãî âûñòóïëåíèÿ ïîçâîëüòå åùå ðàç ïîáëàãîäàðèòü âñåõ îð-
ãàíèçàòîðîâ äàííîé Êîíôåðåíöèè è å¸ õîçÿåâ — Êîíñòèòóöèîííûé
Ñóä Ðåñïóáëèêè Àðìåíèÿ çà ðàäóøíûé ïðè¸ì è ïîæåëàòü èì äàëüíåé-
øåãî ðàçâèòèÿ è ïðîöâåòàíèÿ, à ó÷àñòíèêàì Êîíôåðåíöèè äàëüíåé-
øåé ïëîäîòâîðíîé è óñïåøíîé ðàáîòû.

SUMMARY

The author reveals the role and importance of the Constitutional Court of
the Republic of Tajikistan in overcoming the legislative gaps and legal
uncertainty. The presence of gaps in the law, as well as legal uncertainty
in the legal system is an inherent phenomenon of any dynamic legal sys-
tem arising in the field of public relations regulated by law. If the existence
of legislative gaps on the one hand, is linked to the exposure of new social
relations not covered by legal regulation, on the other hand, the exposure
of gaps in the law is also linked to the subjective reasons, which are
expressed in the gaps and shortcomings in the process of law-making, in
particular, by not following the rules of legal technology by the legislator.

The judges of the constitutional courts have a significant impact on the
direction of the legislation and overcoming the legislative gaps and legal
uncertainty.

Each act adopted by the Constitutional Court refers to the elimination of
norms that contradict the Constitution, as well as the need to clarify and
develop legislation for eliminating the uncertainty in the legal regulation
and ensuring the constitutional sense of application of the norms of law.
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THE UTILITY OF DECISIONS 
OF THE CONSTITUTIONAL COURT 

OF LATVIA IN FILLING LEGISLATIVE GAPS

DAIGA REZEVSKA
Judge of the Constitutional Court of the Republic of Latvia

In Place of Introduction: This report will combine the perspectives of legal
method and practice of the Constitutional Court of the Republic of Latvia
(hereinafter referred to as — the Constitutional Court (or — the Court)).
The report is based on the natural law legal thinking which is a prevailing
legal thinking in a democratic Rule of Law based legal arrangement. The
system of laws (which is a part of the legal arrangement) of Latvia consists
of both written and unwritten legal norms. Thus, the system of laws is itself
complete and gives the just and reasonable answer to any legal issue aris-
ing within the given legal arrangement.

[1] All legal methods used in case adjudication in democratic Rule of Law
based state in order to reach the just decision in every case are divided in
such as:

1) intra legem (secundum legem) — which is interpretation of the written
text of the legal norm; 

2) praeter legem — the method to fill with the content open legal concepts
such as general principles of law;

3) extra legem — which includes analogy and teleological reduction and
which stay in the limits set out by the plan of the law; and

4) contra legem — which means “contrary to the law”, “against the law”,
— further creation of the law which is based on the criteria outside the law
— in the general principles of law; though contra legem, but intra ius —
which means that the true legal norm found by the court in the given legal
arrangement is contrary to the wording of the positive law, but corresponds
to the entire legal arrangement and stays within the ratio iuris of the legal
arrangement and according to the basic norm proclaimed by the sovereign.  

[2] In order to understand in which cases which of the legal methods
should be used, it is crucial to understand that a legal system consists of
legal norms — both written and unwritten legal norms. Legal system itself
is an objectively complete. It contains all the necessary prescriptions nec-
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essary to adjust the existing relationships within the legal framework in a
just and reasonable manner. A legal system is complete, because it is
deductively derived system.1 Thus, only an open legal system — a system
derived from something as general as general principles of law, and not
inductively derived system — from something individual, for example, of
the written legal norms, can be total. 

By contrast, any written law is objectively deficient — the legislature in
accordance with the sovereign’s mandate has to find a true legal norm that
exists in the legal system and legal arrangement governing the ongoing
actual cases, and record — to write the provision down, so for the sover-
eign, which authorized the legislature to fulfil this function, would be eas-
ier to organize its life and relations between the sovereign’s members.

The legislator's role is to write down the rules which are determined by the
standards deriving from general principles of law and in the way that there
is a legal system to resolve any possible conflicts that may arise between
the sovereign’s members. However, such a task for a legislature, of course,
is objectively, impartially impossible. 

First, because the legislature is a group of people, and it is simple as that
— that people can make mistakes. Even more, the written law consists of
the text, which consists of words. Each word has several meanings, for
example, the word may be in its original (historical origin) meaning or
transferred or acquired different meaning over time, or word could be in a
broad or narrow sense, or the word can be in conversational or legal mean-
ing. Different thoughts can be expressed by so many words and connec-
tions. 

Second, the legal relationship between sovereign members are so numer-
ous and dynamic, that constantly brings new relations, which the legisla-
ture has not yet had time to regulate by the positive law, but general prin-
ciples of law arising from the basic norm (one of them — principle of pro-
hibition of judicial obstruction) provides that the court may not refuse to
give a ruling, if the written norm does not exist at the moment. 

Thus, because of these two above mentioned reasons, there is a judicial
power, with responsibilities under the sovereign’s authority, using the legal
methods (which are also the general principles of law of a democratic Rule
of Law state2) to correct the legislature’s mistakes and find legal norms of
existing legal system and to settle the case without waiting for the legisla-
ture to adopt written rules during the long legislative process. In the case
of legislature’s error, taking into account the principle of separation of
powers and check and balancing, the obligation of the judge is to correct
the written provision using the legal methods (for example, using the
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1 N. Vīnzarājs: Jēdzienu jurisprudence (Jurisprudence of Legal Terms). Tieslietu Ministrijas Vēstnesis, 1937, nr.1
2  In details on the meaning, types and application of general principles of law see: D. Rezevska: Vispārējo tiesību

principu nozīme un piemērošana (Meaning and Application of the General Principles of Law). 2. papild. izd. Rīga:
D.Rezevskas izd., 2015.



analogy, the teleological reduction) expanding or narrowing down the
wording of the written provision according to the legislature's will and the
ratio legis of the legal norm.3

[3] The Constitutional Court, in realising the constitutional control func-
tion, is performing an examination of regulatory enactments. Upon detect-
ing nonconformity of a written legal norm subject to constitutional control
to the Constitution, the Constitutional Court recognises the contested pro-
vision as inconsistent with the Constitution and therefore — null and void.
Thus, the Constitutional Court, which is an institution of the judicial
branch,4 “excludes” the legal provision from normative regulation and thus
encroaches upon the legislative function. This establishes the dual charac-
ter of the role of the Constitutional Court in the legal arrangement. On the
one hand, institutionally, the Constitutional Court belongs to the judicial
power, but functionally — it, using legal methods, insinuates into the leg-
islative power by correcting the written legal norms according to the basic
norm. 

When considering the jurisdiction of constitutional courts, the concept of
“negative legislator” developed by Hans Kelsen is based on the opinion
that a constitutional court complements the parliament in implementing
the constitutional legislative function. Meanwhile, in practice, the consti-
tutional court often encroaches upon the competence of the constitutional
legislator, when deciding matters of constitutional law for the legislator.5 It
can be explained with the fact that nowadays, the role of constitutional
courts and their place in a democratic Rule of Law based state, and the
complex nature of the cases to be settled therein, divert them from the
classic model of a constitutional court as proposed by Kelsen. Over time,
the constitutional courts through expressing activity, often from “a nega-
tive legislator” turn into “a positive legislator”,6 thus generating discus-
sions about the place of a constitutional court in the mechanism of sepa-
ration of powers.
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3     For example, the sovereign was clearly intended to require the legislature to determine that, if the person donates
blood in the Blood Center, and it is found that the donor's blood contains a deadly virus, then the Blood Center
communicates this information to the donor, as determined by such general principles of law as the right to health
and the right to life. However, the legislature did not write down such a provision in any written legislative act,
therefore the court had to find that provision in another unwritten normative level (see: LETA, October 12, 2004).
Or another example: the sovereign was clearly intended that the legislature provides for the possibility of child who
was born at home (not in hospital) to be registered by state institutions in order legally get name, surname, identi-
fication code, social benefits etc. But the legislature again failed to regulate such case, and the court had to find an
unwritten rule which states that every child has the right to a name, ID number, benefits, etc. as it is clear from the
general principle of priority of child’s rights.

4   Pursuant to Section 1 of the Constitutional Court Law, the Constitutional Court is an independent judicial authori-
ty, which adjudicates matters within the framework of jurisdiction established in the Constitution and the
Constitutional Court Law.

5 J. Pleps: Satversmes iztulkošanas konstitucionāli tiesiskie un metodoloģiskie problēmjautājumi (Issues of Constitutional
and Methodological Aspects of Interpretation of Constitution). Promocijas darbs Latvijas Universitātē. Rīga, 2010.
192. lpp. Available: https://luis.lanet.lv/pls/pub/ luj.fprnt?l=1&fn=F130724837/Janis Pleps 2010.pdf

6 E. Smith:  Constitutional Courts as “Positive Legislators”. Available: http://folk.uio.no/giudittm/
IACL_10_Courts%20as%20positive%20legislators.pdf



[4] It has to be noted, that separation of power in its modern development
does not mean that the branches are completely separated, but that mutu-
al controlling and limiting should exist between them.7 Generally only a
judge's independence from executive interference is strictly protected.
Furthermore, judiciary by interpreting and filling gaps of the written legal
norms takes the part in correcting and completing the meaning of law.
Thus, the judiciary is also inevitably participating in the legislation.8

[5] Taking into account the above mentioned, three situations can be dis-
tinguished, how the decisions of the Constitutional Court of the Republic
of Latvia serve for the purpose of utility of filling the legislative gaps, and
namely:

1) by giving a powerful guide and delegation to the courts of general juris-
diction to apply legal methods in order to overcome the legal gaps un thus
reaching the just and reasonable answer to each case according to the gen-
eral principles of law and the basic norm of democratic Rule of Law based
state;

2) by using the method extra legem — reviewing the applications where
the contested norms have legal gaps in so far as they do not provide for
some necessary regulation;

3) by using the method contra legem— declaring the contested norms null
and void and giving the guidelines to the legislator on how to fill the gaps
which arise after the Court’s judgment.

[6] As for the first of the above mentioned situations, it is a judgment of
the Constitutional Court of the Republic of Latvia of January 4, 2005, case
no. 2004—16—019 which could be regarded as a general authorization for
the courts of the general jurisdiction to apply legal methods in adjudica-
tion of cases. It says: “Application of legal norms, which comply with the
Satversme, includes finding the applicable legal norm and adequately
interpreting it; assessment of inter—temporal and hierarchic applicability,
use of appropriate judicature as well as further development of the law
[bolded by the Author].” By this statement the Constitutional Court once
more announced the permission to the courts of general jurisdiction that
in the democratic Rule of Law based legal arrangement they are free to
apply all legal methods to reach just decision. In fact, only application of
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7    H.J. Vildbergs, G. Feldhūne: Atsauces Satversmei: mācību līdzeklis (References to the Constitution: Teaching Aid).
Rīga: Latvijas Universitāte, 2003, 4. lpp.

8 J. Neimanis: Tiesību tālākveidošana (Further Creation of Law). Rīga: Latvijas Vēstnesis, 2006, 74. lpp.; R.
Cipeliuss: Vispārējā mācība par valsti (General Theory on State). Rīga: AGB, 1998, 224. lpp.; on the separation of
the law and justice and the courts role in finding just and reasoned decision see also: BVerfGE 34, 269/286 ff.; H.J.
Vildbergs, K. Messeršmits, L. Niedre: Pilsonis tiesiskā valstī. Vācu konstitucionālo un administratīvo tiesību
pamati (Citizen in a Rule of Law Based State. The Basics of German Constitutional and Administrative Law). Rīga:
EuroFaculty, 2004, 80.-81. lpp.

9   Judgment of the Constitutional Court of the Republic of Latvia of January 4, 2005, case no. 2004-16-01, para. 17.
Available: file:///C:/Users/LU%20JF/Downloads/2004-16-01_Spriedums_ENG.pdf.pdf



contra legem stays still as a prerogative of the Constitutional Court which
the only one can pronounce the illegitimate written legal norm null and
void.

[7] On the second situation. In 2005 when the book on the meaning and
application of general principles of law by the Author of this article was
published, amongst other it included conclusion that the Constitutional
Court of the Republic of Latvia should review the cases on the gaps in the
legal texts which could lead to the violation of the basic rights provided
by the Constitution. At that time the Author received a strong critique from
the judges of the Court of that time. The approach of the Court then was
that according to the written legal norms of the Constitutional Court Law
which state the competence, the Court could review only the compliance
of the existing written legal norm with the norm of higher legal force.
However, just some three years later the Court started to change its prac-
tice, accepting the applications where the applicants argued that the writ-
ten legal norm “in so far as it does not provide” something is limiting their
basic rights. 

Here are two interesting and noticeable examples from the Court’s prac-
tice in this regard.

First, is the Constitutional Court’s judgment in the case No. 2010-50-0310

“On Compliance of Annex I to the Cabinet of Ministers Regulation of 30
May 2006 No. 423 "Internal Rules of Procedure of an Institution for
Deprivation of Liberty", Insofar it Does not Envisage Possession of
Religious Objects [bolded by the Author], with Article 99 of the Satversme
of the Republic of Latvia.” 

Article 99 of the Constitution provides among the rest things that every-
one shall have the right to freedom of thought, conscience and religion. 

The Cabinet of Ministers Regulations regulated objects and foodstuffs that
a prisoner had the right to keep. Religious objects were not included in
them; therefore keeping of them was prohibited. The applicant indicated
that the contested norm infringes his right to freedom of religion, basical-
ly arguing on the basis of the analogy (extra legem) which should be
applied in this regard. 

The Constitutional Court indicated that the contested norm restricted the
freedom of religion. The Court recognized that neither the Cabinet of
Ministers, nor the Latvian Prison Administration had substantiated the fact
that religious objects could cause greater threat to security of the society
if compared to those objects, keeping of which was allowed. 

The Constitutional Court recognized the contested norm as non-compliant
with Article 99 of the Constitution. The Court indicated that the Cabinet
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10  Judgment of the Constitutional Court of the Republic of Latvia of March 18, 2011, case no. 2010-50-03. Available:
file:///C:/Users/LU%20JF/Downloads/2010-50-03_Spriedums_ENG.pdf.pdf



of Ministers was committed to establishing common principles for admin-
istration of a prison to be able to allow or to prohibit prisoners keeping
religious objects based on individual circumstances of each person.

Second example, is from the case No. 2011-16-0111 “On Compliance of
Section 62 (1) of Insolvency Law and Section 363.2 (2) of Civil Procedure
Law, Insofar as It Fails to Establish [bolded by the Author] the Right of
the Court to Release Persons from Deposit Payment, with Article 92 of the
Satversme of the Republic of Latvia”, where the Court stated that the right
of a person to a fair trial shall be executed irrespective of financial status
of a person. 

The contested norms provided as the pre-condition for the employees to
submit an application for insolvency proceedings of a legal person — their
employer, the payment of a deposit in the amount of two minimum month-
ly salaries. When the Applicant asked the court of general jurisdiction to
release them from payment of the deposit by indicating that they did not
have necessary means at their disposal, this request was rejected on the
basis that the contested norms did not provide for such an option. 

The Applicant indicated that the duty to pay the deposit when submitting
an application for insolvency procedure established in the contested norms
shall be regarded as a restriction of the right of persons to freely access to
courts. Moreover, without establishing a possibility to release an applicant
from payment of the deposit or to reduce its amount, the right of persons
to a free access to the court is restricted in a non-proportional way. 

The Constitutional Court concluded that the solution selected by the leg-
islator shall not be regarded as the most lenient measure of restriction of
the fundamental rights. The Court indicated that, when selecting a most
lenient measure possible, it is necessary to take into account the fact that
the duty of making different payments as a restriction of the right of per-
sons to a free access to courts is permitted only in case if it does not con-
stitute an obstacle and prohibits exercising the fundamental right to a free
access to the court, but neither the Insolvency Law, nor the Civil Procedure
Law envisages reduction of the amount of the deposit or release of persons
from payment of the deposit. 

When adopting the contested norms, the legislator has failed to properly
evaluate protection of rights of employees and to assure that the right to
a free access to courts would be exercised irrespective of financial status
of a person. Thus, the Constitutional Court concluded that the contested
norms are not compatible with the principle of proportionality and recog-
nized that they contradict with the first sentence of Article 92 of the
Satversme.
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11 Judgment of the Constitutional Court of the Republic of Latvia of April 20, 2012, case no. 2011-16-01. Available:
file:///C:/Users/LU%20JF/Downloads/2011-16-01_Spriedums_ENG.pdf.pdf



[8] The third situation. Opinions of the Constitutional Court are formulat-
ed in a certain procedural form — in a judgment, which is binding on the
Constitutional Court itself and on the legislator. If non—conformity of the
contested provision to the Constitution is found, the Court by applying
contra legem method recognises such provision as null and void.
Constitutional Court opinions expressed this way are generally binding
and it is the legislator’s duty to take them into account. The legislator must
avoid their prior errors to which the Constitutional Court has drawn atten-
tion, thereby improving also the quality of normative regulation. 

Exclusion of the contested provision from normative regulation can lead to
various consequences. It can improve the legal regulation, but also a situ-
ation can be formed, which is even worse than the previous regulation
(contested provision), because there is no regulation whatsoever.
Therefore, the Constitutional Court in its judgments carefully evaluates the
consequences, which can be caused by the annulment of the provision.12 

Thus, the Court in its practice has applied various methods in solving such
situations: 

1) when annulling a provision, the Court points to the regulation applica-
ble in legal relations: 

a) by directly applying a legal provision of a higher legal effect;

“When determining the moment at which the challenged norm loses its
validity, the Court takes into consideration that —when reviewing a cer-
tain case and resolving the issue on the chosen by the person represen-
tative in the civil procedure, the courts of general jurisdiction on the
basis of Section 84 of the CPL and the conclusions expressed above may
directly apply Article 92 of the Satversme [bolded by the Author].”13

b) by applying the anti—constitutional provision until amendments are
made, all the while bearing in mind the Constitution and the opinions
voiced in the judgment; 

“In accordance with Section 32, Paragraph 3 of the Constitutional Court
Law legal norms, which the Constitutional Court has declared as uncon-
formable with the legal norms of higher force, shall be regarded as null
and void as of the day of publishing the Constitutional Court Judgment,
unless the Constitutional Court has ruled otherwise. 35.1. As the system
of permits, determined in the Assemblage Law does not comply with
Section 103 of the Satversme and as the Law does not regulate the pro-
cedure of realization of freedom of spontaneous assembly the
Constitutional Court holds that for elimination of the above defects a
term till June 1, 2007 shall be determined. 58 35.2. In order not to create
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12  Compare: A. Spale: Role of the Constitutional Court in Improving the Quality of Regulatory Enactments. Available:
http://www.lu.lv/fileadmin/user_upload/lu_portal/apgads/PDF/Book_LU-JF_konference-2012.pdf

13 Judgment of the Constitutional Court of the Republic of Latvia of November 6, 2003, case no. 2003-10-01, para.
7. Available: file:///C:/Users/LU%20JF/Downloads/2003-10-01_Spriedums_ENG.pdf.pdf 



for persons violation of fundamental rights determined in the Satversme
by application of the norms of the Assemblage Law till June 1, 2007, the
institutions of State Administration and courts shall apply the above
norms in accordance with Section 103 of the Satversme and internation-
al legal norms binding on Latvia [bolded by the Author].”14

c) by applying a previously existing regulation;  

“Simultaneously the Constitutional Court holds that the rights of those
military persons, who during the period from the day of the Military
Persons’ Term of Service Pension Law taking effect till the day of
Regulations No. 272 taking effect — i.e. August 19, 2000- decided to con-
tinue their military service, relying on the fact that term of service pen-
sions for that time shall be calculated from the whole amount of remu-
neration, have to be ensured. To ensure the protection of the rights of
these persons and give them the possibility to receive adequately calcu-
lated service pensions, the impugned norms shall be declared as null and
void from the moment of their issuance regarding those retired military
persons to whom — when calculating term of service pensions the time
till the moment of Regulations 272 taking effect, calculation of the term
of service pensions for this time is taken into consideration. 

13. If it is necessary and possible, the Constitutional Court in the opera-
tive part of the Judgment may declare that legal norms, that have been
amended by such an impugned act, which the Constitutional Court has
recognized as unconformable with the legal norms of higher legal force,
recover their legal force [bolded by the Author] (sk. Satversmes tiesas
sprieduma lietā Nr. 2005-12-0103 25. punktu//see the Constitutional
Court Judgment in case No. 2005-12-0103, Item 25).”15

2) the Court sets a date, by which the provision continues being effective,
thus giving time for the legislator to adopt regulation conformant to the
Constitution;

“The Constitutional Court law authorises the Court to rule on ensuring
the enforcement of the judgement, i.e., to define the legal consequences
of its Judgements. Simultaneously, the Law not only authorises the
Constitutional Court, but also imposes responsibility to ensure that its
judgements would ensure legal stability and certainty in social reality
(see, for example, Judgement of 21 December 2009 by the Constitutional
Court in Case No. 2009-43-01, Para 35.1, and Judgement of 3 November
2011 in Case No. 2011-05-01, Para 24). 
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14 Judgment of the Constitutional Court of the Republic of Latvia of November 23, 2006, case no. 2006-03-0106,
para. 35.2. Available: file:///C:/Users/LU%20JF/Downloads/2006-03-0106_Spriedums_ENG.pdf.pdf

15 Judgment of the Constitutional Court of the Republic of Latvia of January 4, 2007, case no. 2006-13-0103, para.
12, 13. Available: file:///C:/Users/LU%20JF/Downloads/2006-13-0103_Spriedums_ENG.pdf%20(1).pdf



The Constitutional Court has noted in its judgements on how to reach an
outcome compatible with the Satversme when dealing with legal situa-
tions before new legal regulation has been drafted and adopted. One of
the solutions is that the state institutions and courts must apply the legal
norm, applying to it, by analogy, another regulation (see, for example,
Judgement of 6 June 2012 by the Constitutional Court in Case No. 2011-
21-01, Para 13). 

In the case under review the Constitutional Court draws attention to the
fact that before the new regulation is adopted it is possible, by analogy,
to apply the formula for calculating disability pension envisaged in
Section 16(1) of the Pension Law in cases, when the amount of disabili-
ty pensions calculated by this method would exceed the amount calcu-
lated by applying the contested norm [bolded by the Author].”16

3) the Court sets a date, on which the provision is to become null and void,
if a certain condition is not met (what are known as conditional judg-
ments).

“To declare Article 271 as unconformable with Article 100 of the Republic
of Latvia Satversme (Constitution) and null and void as of February 1,
2004, if up to that time the legislator has not [bolded by the Author]
specified the range of officials, who — for performing the duties assigned
to them — need the protection of the Criminal Law.”17

In Conclusion: The requirement on the need of legal regulation or even
specific contents thereof can be derived from the basic norm and general
principles of law respectively, as well as the regulatory enactments of high-
er legal force and is not restricted solely with the legislator’s will.
Therefore, the Constitutional Court exercises its right to impose an obliga-
tion in amending or adopting a legal provision within the framework of
constitutional control — the Constitutional Court declares the contested
legal norm null and void — contra legem, but always staying intra ius.
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16 Judgment of the Constitutional Court of the Republic of Latvia of January 31, 2013, case no. 2012-09-01, para.
16.3. Available: file:///C:/Users/LU%20JF/Downloads/2012-09-01_Spriedums_ENG.pdf%20(1).pdf

17 Judgment of the Constitutional Court of the Republic of Latvia of October 29, 2003, case no. 2003-05-01, Operative
Part. Available: file:///C:/Users/LU%20JF/Downloads/2003-05-01_Spriedums_ENG.pdf.pdf 



ÐÅÇÞÌÅ

Äîêëàä îñíîâàí íà èäåå åñòåñòâåííîãî ïðàâà, êîòîðàÿ ÿâëÿåòñÿ ïðåîá-
ëàäàþùåé â äåìîêðàòè÷åñêîì ãîñóäàðñòâå, îñíîâàííîì íà ïðèíöèïå
âåðõîâåíñòâà ïðàâà. 

Ñèñòåìà çàêîíîâ â Ëàòâèè ñîñòîèò èç ïèñàíûõ è íåïèñàíûõ ïðàâîâûõ
íîðì.

Ìîæíî âûäåëèòü òðè ñèòóàöèè, êîãäà ðåøåíèÿ Êîíñòèòóöèîííîãî Ñó-
äà Ëàòâèéñêîé Ðåñïóáëèêè ñëóæàò öåëÿì âîñïîëíåíèÿ ïðîáåëîâ â çà-
êîíîäàòåëüñòâå: ïîðó÷åíèå ñóäàì îáùåé þðèñäèêöèè ïðèìåíèòü ïðà-
âîâûå ìåòîäû äëÿ ïðåîäîëåíèÿ ïðàâîâûõ ïðîáåëîâ; èñïîëüçîâàíèå ìå-
òîäà extra legem (ðàññìîòðåíèå îáðàùåíèÿ, â êîòîðîì îñïàðèâàåìûå
íîðìû èìåþò ïðàâîâûå ïðîáåëû, òàê êàê íå îáåñïå÷èâàþò  íåîáõîäè-
ìîå ðåãóëèðîâàíèå) è èñïîëüçîâàíèå ìåòîäà contra legem (ïðèçíàíèå
îñïàðèâàåìûõ íîðì íåäåéñòâèòåëüíûìè è äà÷à óêàçàíèé çàêîíîäà-
òåëþ ïî âîñïîëíåíèþ ïðîáåëîâ).

Òàêèì îáðàçîì, Êîíñòèòóöèîííûé Ñóä â ðàìêàõ êîíñòèòóöèîííîãî êîíò-
ðîëÿ îñóùåñòâëÿåò ñâîå ïðàâî íàëîæåíèÿ îáÿçàòåëüñòâà ïî èçìåíåíèþ
ïðàâîâîãî ïîëîæåíèÿ èëè ïðèíÿòèÿ íîâîãî.
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THE CONCEPT OF UNCONSTITUTIONAL
LEGAL GAPS AS DEVELOPED 
IN THE JURISPRUDENCE 

OF THE SLOVENE CONSTITUTIONAL COURT

JAN ZOBEC
Judge of the Constitutional Court of the Republic of Slovenia

1) What are Legal Gaps 
a) In General

Social relations are in their origin free, autonomous, and spontaneous.
Therefore, although the law also (co)creates social relations, it also follows
their changes and development and adapts thereto. The legislature thus
has not only the authorisation but also the duty to change legislation if the
changes in society so require.1 Social relations entail the independent vari-
able, the law is the response variable. Or, to put it differently, one of the
principles of the state governed by the rule of law is also the principle that
the law shall adapt to social changes,2 which applies both to the legisla-
ture and the judiciary.3 However, such does not apply to all social rela-
tions. The law never encompasses and cannot encompass all social rela-
tions in their entirety. A significant part thereof is left to the people and
their free functioning; the law does not reach there. The question that can
be raised in this respect is whether the entire field of unregulated and
uncontrolled social relations that is left to social spontaneity, i.e. social
freedom, is nothing but one big legal gap. 

The answer is, of course, negative. But only conditionally. The object of a
legal gap are namely those social relations that are not regulated by gen-
eral and abstract rules, but only if they are so important that they must be
legally regulated.4 That which lies beyond is left to the spontaneity of peo-
ple and their free, unregulated functioning. Hence, all depends on the
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1 As the Constitutional Court held in Decision No. U-I-239/14, Up-1169/12, dated 26 March 2015.
2 Cf. Decisions of the Constitutional Court No. U-I-69/03, dated 20 October 2005, No. U-I-74/15, dated 17 March

2016, No. U-I-186/12, dated 18 March 2013, and many others.
3   Cf. Decision No. Up-164/15, dated 17 March 2016. The principle that, in judicial proceedings, the law shall adapt

to social circumstances means that the right to the equal protection of rights as determined by Article 22 of the
Constitution does not entail and must not entail the requirement that the case law should not change through time,
and it also does not entail the requirement that the law does not change (as the Constitutional Court stated in
Decision No. Up-688/05, dated 7 June 2007, Official Gazette RS, No. 55/07, and OdlUS XVI, 89; and Orders No.
Up-203/01, dated 25 April 2002, and No. Up-313/01, dated 25 April 2002).   

4 Pavčnik, Teorija prava [Theory of Law], GV Založba, Ljubljana 2015, p. 304.



nature and the significance of social relations. Certain relations — emo-
tional relations, for instance — cannot be legally regulated due to their
very nature; the law can only regulate the outward physical conduct of
legal addressees. Relations that the law can actually reach must be tangi-
ble and physically perceptible in the outer world. This is the first condi-
tion. The second condition is imperative. Relations that carry a conflict of
interest in them require to be regulated by law. Equally holds true when
predictability and reliability in social relations require that the rights and
obligations of participants be legally regulated in a clear and precise, pre-
dictable, and reliable manner, and in advance. Essentially, both situations
have the same basis, one that gives rise to the need of a legal regulation.
This need is the prevention of conflicts and disputes, which may endanger
social harmony, security, and, ultimately, even the fundamental human
rights.5 When people speak of the imperative nature, it is of course the
imperative nature of the law that they have in mind, or, more precisely, the
imperative nature of the constitution. The imperative nature of politics, i.e.
reasonableness in fact, concerns the legislature’s policy and its assessment
whether certain social relations should even be regulated.

b) Unconstitutional Legal Gaps

At this point we encounter the central question of this topic. What if the
lawmaker fails to fulfil its duty? The answer to this question is obvious. In
such an event, there is a legal gap. Hence, legally unregulated social rela-
tions that are so important that they should be regulated entail legal gaps.
The question is, however, who carries out the assessment of the signifi-
cance of such legally unregulated relations. First of all, it is the courts, act-
ing as miniature constitutional courts.6 They must first find a legal gap and
remedy it if there truly exists one. In doing so, they seek a balance
between competing constitutional values, using techniques of legal argu-
mentation. When due to the protection of legal predictability, trust in the
law, and respect for the separation of power the legal gap cannot be reme-
died, then comes the turn of the Constitutional Court. But only if consti-
tutional reasons require that the legislature adopt a statutory regulation
that would expressly regulate the concrete situation at issue as well. In
such an event, there is an unconstitutional legal gap. Since it cannot be
remedied without jeopardising legal certainty, trust in the law, or the sep-
aration of powers, all of which are constitutional values, one can say that
this is a true legal gap.
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5  Pavčnik, pp. 233, 305.
6 Expression belongs to Michal Bobek. See, M. Bobek, Quantity or Quality? Reassessing the Role of Supreme

Jurisdictions in Central Europe, in: The American Journal of Comparative Law, Vol. 57 (2009), No. 1, p. 59.



2) How to Recognise a Legal Gap
A legal gap can be recognised on the basis of the following: (i) the formal
source of law does not regulate a certain social relation or a certain social
situation; (ii) this relation or situation is such that the reason of preventing
social conflicts and the reasons of social predictability, reliability, and sta-
bility require that the matter be regulated by law. The relation is namely
so important that it cannot be left to the spontaneity and the free will of
the participants without risking that social harmony, stability, human
rights, and the fulfilment of international obligations could be jeopardised.
The question of who and in what manner remedies the crisis of the legal
gap is not relevant in order to recognise one. It can be a court, or it can
only be the Constitutional Court. The first case concerns a standard (clas-
sical) legal gap, i.e. a gap in a legal regulation, which is in fact virtual
(because it can be remedied). Since it is remediable, it is not a gap in the
law. The law namely includes principles and rules (which are, naturally, a
component part thereof) that determine how to remedy these gaps in reg-
ulations. The second case concerns an unconstitutional legal gap, i.e. a gap
in the law. Such a legal gap can — in fact, may — only be remedied by
the legislature.

3) Do Legal Gaps Actually Exist?
The position in accordance with which there are no gaps in the legal order
denies the existence of unconstitutional legal gaps. The position that there
are no legal gaps is based on the starting point that, in the moment when
a judge decides in a concrete case, it is always possible for him or her to
apply this legal order. It is logically unacceptable that the legal order does
not contain a certain solution. It always contains one. Objective law name-
ly determines at least that that whenever the defendant is not the bearer
of a certain obligation, the judge must dismiss the plaintiff’s claim. In such
an instance, the judge will namely use the negative rule and establish on
its basis that the legal order does not give the plaintiff legal protection.
This is Kelsen’s position, in accordance with which it is not that the appli-
cation of the law actually in force would not be possible in the event of
legal gaps but simply that, in the view of the advocates of legal gaps, the
application of the law in force is “legally and politically inappropriate.”7

At first sight, Kelsen was right. He saw a “typical ideological pattern” in
legal gaps, which could be misused. The question of legal and political
appropriateness is reserved for the legislature. What shall be the subject of
legal regulation and the manner in which such subject shall be regulated
is a matter of political consideration of the highest legislative representa-
tive body par excellence. It is true — the free, legally unregulated, field
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7  H. Kelsen, General Theory of Law and State (transl. A. Wedberg), Harvard University Press, Cambridge 1945, pp.
146–149.



starts at the point where formal sources of law end. However, the question
of how to interpret the formal sources of law is immediately raised, as well
as whether they perhaps extend beyond the hyper-positivistic, strictly tex-
tual, legal viewpoint.

The question (which is, naturally, merely rhetorical today) is also what role
the constitution plays therein, in particular as regards the interpretation of
the formal sources of law. The constitution is namely of key importance in
this context. Kelsen’s position would still be acceptable if the judge does
not ask about the constitutional conformity of the results of his or her, say,
mechanical or strictly formal “application” of the law, i.e. about the con-
formity with the constitution of the result which the law, applied in such
manner, leads to. The consequence of such application (not interpretation)
is a decision that could be unconstitutional. This must be assessed by
means of Schumann formula and the following question must be asked:
Would it be in conformity with the constitution if the legislature prescribed
(even a negative legal regulation can be expressed in a positive manner)
that concrete situations must be resolved in the manner they were
resolved, and then justified such a solution by the absence of the regula-
tion in the positive law that would apply to such concrete situations?8 If
the answer is negative, it is obvious that the unconstitutionality lies in the
fact that a certain relation was not legally regulated by law, although the
constitution requires legal regulation that goes, as a general rule, in a cer-
tain determined (constitutionally consistent) direction. In other words,
there is an unconstitutional legal gap in such instances. 

If, for instance, the law does not envisage awarding damages for violating
the right to a trial within a reasonable time, and the claim for damages will
therefore be dismissed, such decision will, in fact, be in conformity with
the law (because the law does not regulate awarding damages in the event
of a violation of this constitutional right, it follows therefrom a contrario
that it also does not recognise it). However, the result of the legally and
logically correct conclusion is contrary to the constitutional guarantee of a
trial without undue delay (Article 23 of the Constitution). Despite the fact
that the violation of the right to a trial without undue delay has ceased (for
instance, because the court, after ten years of litigation, finally decided on
the claim with finality), the party will remain deprived. In such instances,
when the violation of this right has ceased, its protection can only be
ensured by means of damages. If the law does not provide for the protec-
tion of this right in the form of damages, such entails an unconstitutional
legal gap — in reality, it entails the opposite rule, in conformity with which
there is no right to damages. 

The judge, bound by the Constitution and hence acting as a constitution-
al court judge, would then have to fill in the unconstitutional legal gap by
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8 Cf. M. Bender, Die Befugnis des Bundesverfassungsgerichts zur Pruefung gerichtlicher Entscheidung, C. H.
Mueller, Heidelberg 1991, p. 74.



a constitutionally consistent interpretation, using the methods of interpre-
tation as they have developed in the legal science. Where this would not
be possible (because it would be contrary to the constitutional principles
of legal certainty, trust in the law, predictability, or the separation of pow-
ers), he or she would have to inform the Constitutional Court of the legis-
lature’s failure and request the review of constitutionality in the concrete
case.

Kelsen's position is understandable. It is namely consistent with his con-
cept of the constitutional court as the negative legislature. In his view, the
constitutional court is not competent to consider claims concerning exist-
ing legal gaps, namely on the grounds that its sole competence is to deal
with laws that are already adopted. If a law or a provision thereof is found
to be unconstitutional, the task of the constitutional court is not to adopt
a declaratory decision announcing that that law or a certain provision
thereof is unconstitutional but to abrogate it — an unconstitutional piece
of legislation should namely be eliminated. Declaratory decisions on find-
ings of unconstitutionality, discovering unconstitutional legal gaps, and
their provisory filling are incompatible with Kelsen’s concept of the con-
stitutional court as the negative legislature.

Hence, Kelsen advocated the position that there are no legal gaps in the
legal order. I dare to claim that, from a certain point of view, his position is
correct. It is correct as regards standard, classical legal gaps. They are
namely self-evident and a necessary element that accompanies the law, to
not say that they are an inherent part of the law. Positive regulations (the
objective law) are never, by their very nature, absolutely precise and
exhaustive; they are never perfect, they are not omnipotent, and they never
expressly, semantically, encompass the unrepeatable, uncapturable, and
unpredictable reality of life.9 Not only is life always smarter than man and
his imagination, due to which the objective law as a man-made product can-
not grasp all real life situations, there is also a dichotomy between what is
abstract and concrete, namely a problem of Cartesian dualism. Furthermore,
there is also a time paradox of law. In fact, the objective law was created in
the past in order to regulate relations in the future. The eternal and
unavoidable imperfection of legal regulations forms also the basis of that
principle of the state governed by the rule of law that requires the law to
adapt to social changes. Therefore, the normative power of actual facts,
which sometimes burst into a revolt against the imposed (positive) law, has
priority over the consistent determination of legal rules in advance.10

Classical legal gaps are therefore necessary and self-evident elements that
accompany the law, while their filling lies at the core of the judge’s inter-
pretation of legal regulations and the application of the law. Hence, gaps
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9  In German legal theory, they talk about “planwidrige Unvollständigkeit innerhalb des positiven Rechts.” See C. W.
Canaris, Die Feststellung von Lücken in Gesetz, 2nd Edition, Berlin 1983, p. 198; F. Müller, R. Chrstensen,
Juristische Metodik, Duncker & Humblot, Berlin 2013, pp. 393–395. 

10 Pavčnik, p. 308.



that are filled by the courts are not legal gaps; actually, they are merely vir-
tual legal gaps. At most, they can be gaps in positive regulations, i. e. gaps
in just one of the sources of law. But they are not gaps in the law. Only
unconstitutional legal gaps are true legal gaps. These are those gaps where
constitutional reasons require the adoption of a statutory regulation that
will expressly and directly regulate, inter alia, the concrete situation at issue
and, at the same time, these gaps cannot be filled by a constitutionally con-
sistent interpretation — because otherwise the judge would violate trust in
the law, the separation of powers, or the prohibition of retroactivity, all of
which are constitutional values. Such a “constitutionally consistent” inter-
pretation would then be unconstitutional. Or, in other words, even consti-
tutional consistent interpretation must be constitutionally sustainable. 

4) Filling Legal Gaps
a) The Analogy

The classical, i.e. virtual, legal gaps entail an imperfection in the legal reg-
ulation; they manifest as a gap in the implementation of the legal design.
They are illustrated by the metaphor of “a gap similar to one that yawns
in the walls of a house, which was built based on a construction plan.”11

They are filled with the legislature’s direct and clear permission, which in
fact entails a legal technique of regulating “internal” gaps that the legis-
lature envisaged in advance (analogia intra legem); by a statutory analogy
(analogia legis); or by a legal analogy (analogia iuris). In all instances, the
judge must proceed from the legislature’s design and find on the basis
thereof where such design is imperfect and to what extent. Then, he or she
must fill any imperfection by giving it substance that is consistent with the
design, which means that it is in accordance with the legal rules and prin-
ciples applied by the architect of the design at issue. What the judge does
is that he or she merely carries out the plan that was envisioned by the
legislature, and he or she is guided by the principle of legal equality in
this process. The argument of analogy has namely a deep constitutional
justification — and an imperative as well: equal situations must be treated
equally. Therefore, situations that are not directly regulated by positive
regulations must also be treated equally to the situations that are express-
ly regulated, provided that their key characteristics match.

b) Filling of Gaps in Lieu of the Legislature

The question is how to act where there is no such support in the law. In such
an instance, the judge must find support in the criteria that have a wider
meaning. These are the criteria that are embedded in individual units of law,
legal branches, legal fields, and the legal system as a whole. When the judge
proceeds in such a manner, he or she carries out the work that lies in the
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11  Ibidem.



legislature’s domain in European continental legal systems. The school of
interest jurisprudence teaches us that the judge is “merely” the legislature’s
assistant who must fully comply with its value-based judgments. Only where
the law fails to offer the judge the value-based foundation as to how he or
she should act can the judge him- or herself subsidiarily adopt a value-based
decision, but again, only as if he or she were the legislature in front of whom
there were an indeterminate number of situations of the same kind. 

This legacy is preserved in the Swiss Civil Code, which determines in the sec-
ond paragraph of Article 1 as follows: “In the absence of a provision, the court
shall decide in accordance with customary law and, in the absence of custom-
ary law, in accordance with the rule that it would make as legislator.” The fol-
lowing paragraph then reads as follows: “In doing so, the court shall follow
established doctrine and case law.” Hence, the judge acts in lieu of the legis-
lature and in accordance with the rule that he or she would make as the leg-
islature. The Slovene law also follows such, say, modern logic. Inspired by the
Swiss solution the Article 3 of the Courts Act resolves the issue of legal gaps
and their filling as follows: “(1) In the performance of his or her judicial office,
a judge shall be bound by the Constitution and the law. In accordance with
the Constitution, the judge shall also be bound by the general principles of
international law and by ratified and published treaties. (2) If a civil case can-
not be solved on the basis of the regulations in force, the judge shall take into
account the regulations that regulate similar situations. If the solution of the
matter nevertheless remains legally doubtful, the judge shall decide in accor-
dance with the general legal principles in the state. In doing so, the judge shall
act in accordance with the legal tradition and the established realisations of
the legal science. (3) The judge shall always act as if there were an indetermi-
nate number of situations of the same kind in front of him or her.”

It is worth to be mentioned that the active and law-creating role of Swiss
judiciary in filling legal gaps in lieu of legislature stems back to Swiss
model of popular democracy through referendum. Due to an emphasis on
such a direct democracy the Swiss Constitution precludes the courts from
reviewing acts of the Federal Parliament, unless such review is specifical-
ly provided for by statute. Instead the courts are overcoming legal gaps as
envisaged in the Art. 1. of the Swiss Civil Code. The Courts also, where
possible, construe statutes so as not to create a conflict with the
Constitution. The borrowing from the Swiss model of overcoming legal
gaps thus seems as it doesn’t fit perfectly to the Slovenian legal landscape
with the Constitutional Court, empowered to remedy unconstitutional legal
gaps by adopting declaratory decisions discovering and announcing
unconstitutional legal gaps and ordering legislature to carry out its posi-
tive constitutional obligations.

However, when the judge fills a legal gap and acts on the basis of a statu-
tory (not constitutional) authorisation, in place of the legislature as if he or
she were the legislature, he or she must be careful and must act with sen-
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sitivity to strike a constitutional balance. In seeking such balance, the
judge must throughout take into account the above-mentioned principles
of a state governed by the rule of law, namely the legal certainty, trust in
the law, and the separation of powers. Also the mentioned provision of
Article 3 of the Courts Act, albeit inspired by the realisations of interest
jurisprudence and of a moderate branch of the school of free law (the rep-
resentatives of which were Eugen Ehrlich and Hermann Kantorowicz),
requires a constitutionally consistent interpretation and striking the right
balance between different constitutional values.

c) Argument A Contrario

Argument a contrario is not a method for filling legal gaps. At best, it is a
method for detecting them. In accordance with the principle of legal diver-
sity, which is merely the flip side of the constitutional principle of equali-
ty, it namely requires that significantly different situations must be treated
differently. However, it does not prescribe how such situations should be
treated. Argument a contrario offers four possible answers: the situation at
issue (i) does not entail a legal gap but a (constitutionally consistent) legal
regulation to the contrary;12 (ii) does not entail a legal gap because the leg-
islature consciously decided that concrete situations of such kind shall not
be subject to legal regulation;13 (iii) entails an unconstitutionality in a legal
regulation to the contrary;14 or (iv) entails an unconstitutional legal gap
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12 Cf. Order No. U-I-144/95, dated 20 May 1999, which states, inter alia, the following: “The Courts Act and the
Court Rules determine that advisors (and other court personnel) may only assume functions at the court or perform
other activities if they are compatible with the independence and reputation of the court. The President of the court
decides on the compatibility thereof, and legal remedies are provided against his or her decision. The mentioned
restriction follows from the character of the work of the judiciary and does not entail a violation of Articles 2, 35,
49, or 74 of the Constitution, because the constitutional principle of proportionality is satisfied in this regard.
Furthermore, such a restriction does not entail a violation of the freedom of science and the arts, because, by the
nature of the matter, these activities or functions cannot possibly damage the reputation of the court or cast doubt
on its independence. In light of such assessment, there is also no unconstitutional legal gap because of the fact that
the challenged Courts Act does not provide for any particular compensation (supplements) for court advisors and
other court personnel, as this is namely due precisely to the mentioned restriction.”

13 Cf. Order No. U-I-149/01, dated 3 October 2002, which reads as follows: “It is […] manifest that the fact that the
Detective Activity Act does not provide for the right of detectives to pecuniary remuneration does not constitute an
unconstitutional legal gap, because the legislature left the remuneration of detectives to be determined within the
framework of the contractual regulation of mutual relations.”

14   An example of an unconstitutional legal regulation to the contrary can be found in Decision No. U-I-207/08, Up-
2168/08, dated 18 March 2010, by which the Constitutional Court established that the transitional provision of the
Protection of the Right to a Trial Without Undue Delay Act (hereinafter referred to as the PRTWUDA) that did not
ensure a certain category of injured parties, whose right to a trial without undue delay was violated, protection equal
to that offered to the other categories of injured parties, was unconstitutional. The Constitutional Court stated, inter
alia: “Since the legislature purposefully introduced a numerus clausus of the forms of non-material damage for
which monetary compensation can be claimed, the rules of liability for damage due to an interference with a per-
sonal right cannot be applied even by way of an analogy, according to the Supreme Court’s assessment. The men-
tioned position is already established in the case law of the Supreme Court and is also observed by lower courts.
Hence, it transpired that the legislature’s projection that the case law would fill the legal gap was erroneous… The
transitional provision of the PRTWUDA at issue therefore contained an unplanned unconstitutional legal gap.
Parties, the petitioner being one of them, are namely in practice not ensured effective judicial protection of the right
to a trial without undue delay.” Another example of a legal regulation to the contrary is provided by Decision No.
U-I-48/94, dated 25 May 1995, where the following is stated: “It entails an unconstitutional legal gap because the
Military Service Act does not enable either soldiers in the military service or army conscripts who have already
completed military service to also conscientiously object.” Also Decision No. U-I-8/00, dated 10 May 2000, pro-
vides such an example.



because constitutional reasons require the concrete situations to which the
gap refers to be legally regulated.15

5) Unconstitutional Legal Gaps
a) In General

Unconstitutional legal gaps (i.e. the legislature’s unconstitutional failures
to fulfil its duty) are characterised by two characteristics that make these
gaps different from classical, i.e. standard, legal gaps (which are fillable
and thus virtual): (i) the unregulated concrete situation cannot be solved
in any of the two manners mentioned above; and (ii) constitutional reasons
require that such concrete situations be expressly regulated by law as well.
As regards the first characteristic, two points should be kept in mind.

Firstly, finding the answer to the question of whether such a gap can be
filled depends on the possibilities of legal argumentation and hence falls
within the competence of regular courts. It is namely not the Constitutional
Court that has the final say regarding the interpretation of ordinary (i.e.
statutory, under-constitutional) law. The Constitutional Court merely
supervises the constitutionality of the positions of regular courts and
whether they are not perhaps manifestly incorrect, which would entail judi-
cial arbitrariness, and does not assess whether such positions are correct.
If the regular judiciary with the Supreme Court on top cannot find a con-
stitutionally consistent interpretation, then this is what the Constitutional
Court simply has to accept.16 Also the efforts to find a constitutionally con-
sistent interpretation have their limits. These limits are constitutional —
again, these are the principles of a state governed by the rule of law that
were already mentioned several times, namely the principles of legal cer-
tainty, of trust in the law, and of the separation of powers, which require
an express statutory regulation.

Even when an unconstitutional legal gap can be filled by means of an anal-
ogy, it cannot be excluded in advance that such a solution will not be
unconstitutional. Interpreting law by means of an analogy can namely lead
to an unconstitutional result. Such was the situation in the above-men-
tioned case regarding the Protection of the Right to a Trial Without Undue
Delay Act. In this case, the analogy with the general (civil) regulation of
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15 E.g. Decision No. U-I-60/03, dated 4 December 2003, which states as follows: “The Constitutional Court estab-
lished that the lack of legal regulation of the status and rights of patients during their involuntary commitment to
psychiatric hospitals represents an unconstitutional legal gap inconsistent with the principle of legal certainty
(Article 2 of the Constitution). The challenged statutory regulation is also inconsistent with the third paragraph of
Article 51 of the Constitution, which imposes upon the legislature the duty to determine cases in which involun-
tary treatment is admissible.”

16  A characteristic example provides in footnote 13 mentioned Decision No. U-I-207/08, Up-2168/08. However, it is
in principle possible to advocate the idea that the Constitutional Court should not establish that a law is unconsti-
tutional if it can be “saved” by way of a constitutionally consistent interpretation. However, such should not entail
that the Constitutional Court may impose its interpretation of statutory law on regular courts (an obvious exception
thereto are interpretative decisions). See S. Nerad, Pravna praznina in protiustavna pravna praznina [A Legal Gap
and an Unconstitutional Legal Gap], Pravna Praksa, Nos. 29–30, 2010, p. 7.



obligations to pay compensation that the appellate courts applied meant
that the two categories of injured parties were in unequal positions. Those
referred to by the PRTWUDA had namely the right to monetary compen-
sation, while the others, whose legal position would have been resolved by
the analogy, would only be entitled to compensation if they proved, in
accordance with the general rules of the law of damages, that they incurred
the level of discomfort that in accordance with the positions adopted in the
case law justifies awarding them monetary compensation.17 Such filling of
the legal gap would have been unconstitutional. The rule regarding the
application of the analogy, which was developed in the case law of appel-
late courts, was contrary to the constitutional principle of legal equality.

b) Cases from the Case-Law of the Slovene Constitutional Court

The constitutional reasons that require that a certain social relation be
expressly regulated by positive law are varied. Most common in the case law
of the Constitutional Court are the reasons of a state governed by the rule
of law. By Decision No. U-I-32/95, dated 30 June 1995, the Constitutional
Court stated: “The legislature determined that the concession shall be grant-
ed on the basis of a call for applications […] but failed to define this term
and its substance. Since this is a completely new legal institute, the legisla-
ture should have defined its meaning in order to prevent unclarities and the
possibility of different interpretations in its application in practice. Because
it failed do so and because of the legal void that was thus created, the chal-
lenged Act is inconsistent with Article 2 of the Constitution, which deter-
mines that Slovenia is a state governed by the rule of law.”
The Constitutional Court referred to the argument of a state governed by
the rule of law also in Decision No. U-I-284/94, dated 4 February 1999, by
which it established an unconstitutional legal gap due to the fact that the
change of the legal status of the citizens of the former republics of the
Socialist Federal Republic of Yugoslavia who had a permanent residence
in the Republic of Slovenia and also de facto resided there to the legal sta-
tus of foreigners was not regulated by law.
The reasons of a state governed by the rule of law were also decisive in
establishing the unconstitutional legal gap in case No. U-I-8/00, where the
Constitutional Court stated in its Decision, dated 10 May 2001, the follow-
ing: “The provision that enables entering a real property into the land reg-
ister without encumbrances that were established in conformity with the
legal system in force is inconsistent with the principle of legal certainty,
which is one of the principles of a state governed by the rule of law (Article
2 of the Constitution).”
Decision No. U-I-48/06, dated 22 June 2006, concerned a similar situation:
“In certain instances, other income referred to in the Income Tax Act is
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17 See ibidem and M. Orehar Ivanc, Še o ZVPSBNO [About the PRTWUDA], Pravna praksa, No. 26, 2010, pp.
13–14.



income that is essential, due to its periodic character and permanency, for
an individual's survival. Due to the fact that, as regards such income, the
manner of the prepayment of income tax is not specifically regulated with-
out reasonable grounds, whereas, on the other hand, it is specifically reg-
ulated for other income pertaining to the income group that serves as
means of subsistence, namely in a manner such that it takes into consid-
eration the factors that affect the individual’s income tax obligation, there
is an unconstitutional legal gap, which is, as such, inconsistent with the
principle of legal certainty determined by Article 2 of the Constitution.” 

By Decision No. U-I-90/99, dated 6 March 2003, the Constitutional Court
established the existence of an unconstitutional legal gap in the Small
Business Act (hereinafter referred to as the SBA). Once it assessed that the
obligation of membership in the Chamber of Craft and Small Businesses,
the consequence of which is the obligation to pay the membership fee,
does not constitute an excessive interference with the freedom to act, the
Constitutional Court found an unconstitutional legal gap in the fact that
“the SBA contains no provisions (hence an unconstitutional legal gap) that
would ensure that the positions formed by the bodies of the Chamber rep-
resentatively reflect the interests of craft and small businesses.”
Consequently, the Constitutional Court held that this Act was “inconsis-
tent with the general freedom to act” (Article 35 of the Constitution). The
unconstitutional legal gap in this Act was the consequence of the legisla-
ture’s excessive interference with the right to the freedom to act.
Considering that the legislature already interfered with the freedom to act
by prescribing compulsory membership in the Chamber and the conse-
quent compulsory payment of the membership fee, it should have ensured
(in order to protect the remainder of the freedom to act) that the positions
formed within the bodies of the Chamber representatively reflect the inter-
ests of craft and small businesses. Since it failed to do so, the bodies of the
Chamber were left too wide a discretion in autonomous decision-making,
which could have resulted in arbitrariness and misuse (cf. the last sentence
of Para. 32 of the reasoning of the decision).

By Decision No. U-I-155/00, dated 22 April 2004, an unconstitutional legal
gap was established because the legislature failed to fulfil its positive obli-
gation to regulate the pensions of a certain group of persons that fulfilled
the conditions to benefit from a certain right stemming from pension insur-
ance. The Constitutional Court stated that the legislature has a wide mar-
gin of discretion in regulating pension insurance; however, it was inconsis-
tent with Article 50 of the Constitution that it did not regulate this ques-
tion at all as regards a certain group of persons who fulfilled the condi-
tions to benefit from a certain right stemming from pension insurance.

Similar is the case where the Constitutional Court established that the
National Assembly Elections Act and the Local Elections Act were incon-
sistent with the Constitution because they did not regulate in more detail
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the rules on postal voting. Voting namely represents a manner of exercise
of the right to vote. Since such legal gap cannot be filled by means of an
analogy, it entailed an unconstitutional legal gap, which was, as such,
inconsistent with the principle of legal certainty as determined by Article
2 of the Constitution in conjunction with the first paragraph of Article 43
of the Constitution (the right to vote). In the same category falls the uncon-
stitutional legal gap that the Constitutional Court established by Decision
No. U-I-60/03, dated 4 December 2003, in which it stated as follows: »The
Constitutional Court established that the lack of legal regulation of the sta-
tus and rights of patients during their involuntary commitment to psychi-
atric hospitals represents an unconstitutional legal gap inconsistent with
the principle of legal certainty (Article 2 of the Constitution). The chal-
lenged statutory regulation is also inconsistent with the third paragraph of
Article 51 of the Constitution, which imposes upon the legislature the duty
to determine cases in which involuntary treatment is admissible.”

Somewhat different from these is the above-mentioned case No. U-I-
207/08, Up-2168/08, where the Constitutional Court established an
unconstitutional legal gap in a transitional provision of the PRTWUDA. In
fact, it was not a true legal gap that was established but a legal regula-
tion to the contrary, which determined, based on a contrario reasoning,
that the affected group of injured parties did not have the right to be
awarded satisfaction due to the violation of their right to a trial without
undue delay.

c) The Normative Power of the Facts 

The life itself also creates legal gaps. These are the instances in which cer-
tain constitutionally significant changes in life — unexpected crises in par-
ticular, such as the recent financial crisis — necessitate a response from
the legislature. The legislature, which is subordinate to the constitution, is
obliged to adopt certain measures not only because of the general princi-
ple that the law shall adapt to social circumstances but due to the direct
pressure of facts onto the state and its constitutional positive obligations.
Hereunder fall instances where the protection of public interest necessi-
tates a normative regulation of conditions and the manner of exercising
economic activities. The Constitutional Court drew attention to the fact
that the failure to fulfil this duty would entail an unconstitutional legal gap
a number of times (cf. Decisions No. U-I-228/00, dated 8 November 2001,
and No. U-I-16/98, dated 5 July 2001).

An even more distinct example is Decision No. U-II-1/12, U-II-2/12, dated
17 December 2012, by which the Constitutional Court established that
unconstitutional  consequences would occur if two acts were rejected in a
referendum (i.e. the Slovene National Holding Company Act and the
Measures of the Republic of Slovenia to Strengthen the Stability of Banks
Act). Consequently, it prohibited the referendum on these two Acts. 231
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Although no unconstitutional legal gap was mentioned, it was precisely this
phenomenon that lay at the core of the decision. The normative power of the
facts brought by the economic and financial crisis created a constitutional
tension between the existing legal regulation and the constitutional require-
ments for an effective functioning of the state in key areas of social life, in
its economic system, and particularly in ensuring human rights. In order to
understand the concept of an unconstitutional legal gap, the following point
of the Decision is essential, which concisely presents the key argument: The
National Assembly, which was opposed to holding a referendum on the men-
tioned Acts and which claimed that the rejection of these two Acts in a ref-
erendum could result in unconstitutional consequences, demonstrated that,
without the disputed Acts, in times of a severe economic crisis, the effective
functioning of the state in important areas of social life, in its economic sys-
tem, and in particular in ensuring human rights, would be jeopardised. The
Constitutional Court therefore concurred with the legislature that the statu-
tory measures intended to prevent such limitations of important constitution-
al values were constitutionally necessary. Without them, unconstitutional
consequences would have occurred. The role of the Constitutional Court is
namely to offer protection from such consequences — regardless of whether
they originate from the will of the National Assembly or that of the people
as the legislature. No one is superior to the Constitution.

6) The Manner of Remedying Unconstitutional Legal Gaps
Effective protection of constitutionality also requires supervision over the
legislature’s unconstitutional failures to fulfil its duty. The Slovene
Constitutional Court therefore departed from the Kelsen’s model of the con-
stitutional court as the negative legislature. What counts in the role it plays
is the effectiveness of the protection of human rights and of constitutionali-
ty, as well as commitment to constitutional argumentation. As long as these
two requirements are observed, the judicial activism of the Constitutional
Court judges should not be problematic. Human rights and constitutionali-
ty cannot be effectively safeguarded in any other way than by adopting
declaratory decisions, commanding that the legislature carry out its positive
constitutional obligations, and prescribing the manner of the implementation
of such decisions, which enter the legislative field. In doing so, the
Constitutional Court indeed temporarily assumes the role of the legislature.
But merely as the legislature’s assistant. The legislature can namely anytime,
at any moment, adopt an appropriate statutory solution and remedy, of its
own will, the established unconstitutional gap, which is temporarily filled by
the manner of the implementation of the decision of the Constitutional
Court. In fact, in instances and insofar as it does not remedy the gap by
itself, the legislature essentially accepts the temporary manner of the imple-
mentation of the decision that was determined by the Constitutional Court.
Therefore, it can be argued that such a temporary solution also applies in
accordance with the legislature’s will, namely with its silent consent.
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ÐÅÇÞÌÅ

Â ñòàòüå ðàññìàòðèâàåòñÿ ïîíÿòèå íåêîíñòèòóöèîííûõ ïðîáåëîâ â àñ-
ïåêòå èõ äèôôåðåíöèàöèè îò êëàññè÷åñêèõ ïðîáåëîâ â ïðàâå, êîòîðûå
ìîãóò áûòü óñòðàíåíû îáû÷íûìè ñóäàìè, è ïðîáåëîâ, êîòîðûå ìîãóò
áûòü âîñïîëíåíû òîëüêî çàêîíîäàòåëüíûì îðãàíîì. Ïåðâûå - ïðîáåëû
â ïîçèòèâíîì ïðàâå. Åñëè çàêîí ñàì ïðåäóñìàòðèâàåò èíñòðóìåíòû äëÿ
âîñïîëíåíèÿ ïðîáåëîâ, îíè ôàêòè÷åñêè íå ÿâëÿþòñÿ ïðîáåëàìè â ïðà-
âå. Îòñþäà ñëåäóåò, ÷òî òîëüêî íåêîíñòèòóöèîííûå ïðîáåëû ÿâëÿþòñÿ
èñòèííûìè ïðîáåëàìè â ïðàâå. Åñëè ïðîáåë ìîæåò áûòü óñòðàíåí ïóòåì
òîëêîâàíèÿ ñóäàìè çàêîíà è äðóãèõ ìåòîäîâ ïðàâîâîé àðãóìåíòàöèè -
ýòî ìíèìûé ïðîáåë â ïðàâå. Íåêîíñòèòóöèîííûé ïðîáåë - ïðîáåë, êîã-
äà òðåáóåòñÿ ïðèíÿòèå îáÿçàòåëüíîãî ïðàâîâîãî ðåãóëèðîâàíèÿ, êîòîðîå
áóäåò ïðÿìî è íåïîñðåäñòâåííî ðåãóëèðîâàòü êîíêðåòíóþ ñèòóàöèþ.
Òàêîé ïðîáåë íå ìîæåò áûòü âîñïîëíåí ïóòåì ïîñëåäîâàòåëüíîãî êîíñ-
òèòóöèîííîãî òîëêîâàíèÿ, òàê êàê áóäóò íàðóøåíû òàêèå êîíñòèòó-
öèîííûå öåííîñòè, êàê äîâåðèå ê çàêîíó, ïðèíöèï ðàçäåëåíèÿ âëàñòåé
èëè çàïðåòà îáðàòíîé ñèëû çàêîíà. 

Äàëåå â ñòàòüå ïðåäñòàâëåíû ðåøåíèÿ èç ïðåöåäåíòíîãî ïðàâà Êîíñòè-
òóöèîííîãî Ñóäà Ñëîâåíèè, êàñàþùèåñÿ ïîíÿòèÿ íåêîíñòèòóöèîííûõ
ïðîáåëîâ.
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ÐÎËÜ ÊÎÍÑÒÈÒÓÖÈÎÍÍÎÃÎ ÑÎÂÅÒÀ
ÐÅÑÏÓÁËÈÊÈ ÊÀÇÀÕÑÒÀÍ Â ÎÁÅÑÏÅ×ÅÍÈÈ
ÊÎÐÐÅÊÒÍÎÃÎ ÈÑÏÎËÜÇÎÂÀÍÈß

ÏÎÍßÒÈÉÍÎÃÎ ÀÏÏÀÐÀÒÀ ÎÑÍÎÂÍÎÃÎ
ÇÀÊÎÍÀ ÊÀÊ ÃËÀÂÍÎÃÎ ÑÐÅÄÑÒÂÀ
ÏÐÎÔÈËÀÊÒÈÊÈ ÏÐÀÂÎÂÛÕ
ÍÅÎÏÐÅÄÅËÅÍÍÎÑÒÅÉ

ÂÈÊÒÎÐ ÌÀËÈÍÎÂÑÊÈÉ
×ëåí Êîíñòèòóöèîííîãî Ñîâåòà Ðåñïóáëèêè Êàçàõñòàí

Íàñòîÿùàÿ Êîíôåðåíöèÿ, êàê è âñå åå ïðåäøåñòâåííèöû, ïðîõîäèò
âåñüìà èíòåðåñíî. Áîëüøèíñòâî èç âûêàçàííûõ â äîêëàäàõ è â êóëóàð-
íûõ îáñóæäåíèÿõ îöåíîê è ïðåäëîæåíèé ïî óêðåïëåíèþ êîíñòèòó-
öèîíàëèçìà  ïîëåçíû è äàæå ïîó÷èòåëüíû, à èõ ðåàëèçàöèÿ íàâåðíÿêà
ïîéäåò â àêòèâ  ñîâåðøåíñòâîâàíèþ äåëà, êîòîðîìó ìû âñå ñëóæèì.  

23 ñåíòÿáðÿ 1991 ãîäà ïî ðåçóëüòàòàì ïðîâåä¸ííîãî ðåôåðåíäóìà Âåð-
õîâíûé Ñîâåò Ðåñïóáëèêè ïîäòâåðäèë íåçàâèñèìîñòü Àðìåíèè.

16-17 äåêàáðÿ Êàçàõñòàí òàêæå áóäåò îòìå÷àòü 25-ëåòèå ãîñóäàðñòâåí-
íîé íåçàâèñèìîñòè.

Çà ïðîøåäøèå ãîäû íàøè ñòðàíû íàêîïèëè áîëüøîé îïûò êîíñòèòó-
öèîííîãî ñòðîèòåëüñòâà.

Àêòóàëüíîñòü òåìû ìîåãî âûñòóïëåíèÿ óæå íåîäíîêðàòíî ïîäòâåðæäà-
ëàñü â ïðåäøåñòâóþùèõ äîêëàäàõ. Íà íåé àêöåíòèðîâàëè âíèìàíèå
óâàæàåìûå Ã.Ã. Àðóòþíÿí (ïîä÷åðêèâàë, ÷òî ìíîãèå ïðîáëåìû â îñ-
íîâíîì îáóñëîâëåíû äåôèöèòîì êîíñòèòóöèîíàëèçìà, èñòîêè êîòîðî-
ãî â òîì, ÷òî ïîêà íå îòðàáîòàíû ìíîãèå ïîíÿòèÿ, à òàêæå  ïîäõîäû ê
îñíîâíûì ïîíÿòèÿì), Í.Ñ. Áîíäàðü (ñ÷èòàþùèé, ÷òî íåîáõîäèìî ïîä-
âåðãíóòü ãëóáîêîìó àíàëèçó “êîíñòèòóöèîííûå ïðîáåëû” â êà÷åñòâå
ïðàâîâîé êàòåãîðèè), À. Íóññáåðãåð (íàïîìíèëà îáùåïðèçíàííóþ ñî-
âåðøåííî çàñëóæåííóþ íîâàòîðñêóþ ðîëü Îñíîâíîãî Çàêîíà ÔÐÃ
1949 ã.  â ñîçäàíèè ïîíÿòèé  êîíñòèòóöèîííîãî ïàòðèîòèçìà, âåðõîâåíñò-
âà ïðàâà, ÷åëîâå÷åñêîãî äîñòîèíñòâà, îòìåòèâ, ÷òî çà êîíñòèòóöèîí-
íûìè ìîäåëÿìè äîëæíà ñòîÿòü ðåàëüíàÿ æèçíü), ß. Õåëüãåñåí (ñ÷èòàþ-
ùèé, ÷òî òåðìèíû êàê  ðàç ÿâëÿþòñÿ ñåðäöåâèíîé, çàëîæåííîé â êîíò-
ðîëüíîì ñïèñêå, êîòîðûé îáÿçàòåëåí äëÿ ãîñóäàðñòâ, ÍÏÎ, ïîëèòè-
÷åñêèõ ïàðòèé, ìåæäóíàðîäíûõ îðãàíèçàöèé: “Íóæíû  ñòàíäàðòû, äåéñò-
âóþùèå  â ëþáîé  ñèòóàöèè è â ëþáîé ñòðàíå”) è äðóãèå êîëëåãè.
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Êîíñòèòóöèîííûå  ïîíÿòèÿ è òåðìèíû — êëþ÷åâîé àñïåêò è íåïðå-
ìåííûé êîìïîíåíò äåÿòåëüíîñòè îðãàíîâ êîíñòèòóöèîííîãî êîíò-
ðîëÿ, â òîì ÷èñëå è  Êîíñòèòóöèîííîãî Ñîâåòà Ðåñïóáëèêè Êàçàõñòàí.

Êàæäûé èç òåðìèíîâ ïðåäñòàâëÿåò ñîáîé îñîáûé èíñòðóìåíò  ïîçíà-
íèÿ è îòîáðàæåíèÿ êîíêðåòíûõ  îáúåêòîâ ðåàëèé æèçíè, ìûñëèòåëü-
íîé äåÿòåëüíîñòè ÷åëîâåêà è íàó÷íîãî ìèðà. Îíè êàê ðàç è åñòü îáëè-
÷åííûå â ñëîâà îïðåäåëåííûå ñòàíäàðòû, íåñóùèå â ñåáå íàèáîëåå âàæ-
íóþ èíôîðìàöèþ î ñóòè è ñîäåðæàíèè îáúåêòà, êîòîðàÿ âïîñëåäñòâèè
äîëæíà âûñòóïèòü ýòàëîíîì äëÿ ïîíèìàíèÿ è èñïîëüçîâàíèÿ â îáó÷å-
íèè, ðàçëè÷íûõ íàó÷íûõ äèñêóññèÿõ, ïðàâîâîì ðåãóëèðîâàíèè è êîë-
ëèçèîííûõ ñèòóàöèÿõ, ðàçðåøàåìûõ ïîñðåäñòâîì ïðàâà. Îòñóòñòâèå
òàêèõ àâòîðèòåòíûõ îáùåïðèçíàííûõ èíñòðóìåíòîâ-ñòàíäàðòîâ èëè
ñâîåîáðàçíàÿ “èãðà ñëîâàìè” èñêëþ÷àåò âîçìîæíîñòü ïîíèìàíèÿ ìåæ-
äó êîëëåãàìè èç ðàçíûõ ñòðàí, ó÷åíûìè è þðèñòàìè-ïðàêòèêàìè, ãîñó-
äàðñòâåííûìè îðãàíàìè ïðàâîòâîð÷åñòâà è ïðàâîïðèìåíåíèÿ. Âîçíè-
êàåò ñèòóàöèÿ “ðàçãîâîðà íà ðàçíûõ ÿçûêàõ” è, êàê ñëåäñòâèå, íåîïðå-
äåëåííîñòåé â ïðàâå, ÷ðåâàòàÿ íàðóøåíèåì ïðàâîïîðÿäêà, ïðàâ è ñâî-
áîä ÷åëîâåêà è ãðàæäàíèíà. Ýòî ÿâëÿåòñÿ íåäîïóñòèìûì1.

Â îäíîì èç åæåãîäíûõ ïîñëàíèé Êîíñòèòóöèîííîãî Ñîâåòà Ðåñïóáëè-
êè Êàçàõñòàí î ñîñòîÿíèè êîíñòèòóöèîííîé çàêîííîñòè â Ðåñïóáëèêå,
ïîäãîòîâëåííûõ íà îñíîâå àíàëèçà èòîãîâûõ ðåøåíèé Êîíñòèòóöèîí-
íîãî Ñîâåòà è åãî èíûõ åæåãîäíûõ ïîñëàíèé, âî ãëàâó óãëà ïîñòàâëåíà
ñëåäóþùàÿ ðåêîìåíäàöèÿ.  

Ïåðâîå. Ñëîæíîñòü êîíñòèòóöèîííîé ìàòåðèè, ìíîãîîáðàçèå è ïîä-
âèæíîñòü îòíîøåíèé êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ, îáúåêòèâíàÿ
ýâîëþöèÿ âñåõ ñòîðîí æèçíè êàçàõñòàíñêîãî îáùåñòâà òðåáóþò áåçóñ-
ëîâíîãî ó÷åòà ñìûñëà êîíñòèòóöèîííûõ öåííîñòåé, ïîëîæåíèé è
íîðì êàê ïðè ïðèíÿòèè, òàê è ïðèìåíåíèè çàêîíîâ, à òàêæå îñîáîé
ùåïåòèëüíîñòè â èñïîëüçîâàíèè êîíñòèòóöèîííîãî ïîíÿòèéíîãî àï-
ïàðàòà. Â òåðìèíàõ, èñïîëüçóåìûõ â òåêñòå Îñíîâíîãî Çàêîíà, âîïëî-
ùåíî ñîäåðæàíèå âàæíåéøèõ îáùåñòâåííûõ îòíîøåíèé, ñîñòàâëÿþùèõ
îñíîâû êîíñòèòóöèîííîãî (îáùåñòâåííîãî) ñòðîÿ, âçàèìîîòíîøåíèé
ëè÷íîñòè è ãîñóäàðñòâà: ïðåçèäåíòñêàÿ ôîðìà ïðàâëåíèÿ, óíèòàðíîñòü
ãîñóäàðñòâåííîãî óñòðîéñòâà, êîíñòèòóöèîííûå ïðàâà è ñâîáîäû ÷åëî-
âåêà è ãðàæäàíèíà, ñèñòåìà âûñøèõ è ìåñòíûõ ãîñóäàðñòâåííûõ îðãà-
íîâ è äðóãèå. Êîððåêòíîñòü èñïîëüçîâàíèÿ ñîîòâåòñòâóþùèõ ïîíÿ-
òèé íåðåäêî îïðåäåëÿþùèì îáðàçîì âëèÿåò íà ñîäåðæàíèå è íàïðàâëåí-
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1 Âïåðâûå äàííàÿ ïðîáëåìà ïîäâåðãíóòà êîìïëåêñíîìó èññëåäîâàíèþ ðîññèéñêèì ãîñóäàðñò-
âîâåäîì Â.Å. ×èðêèíûì. Ðåçóëüòàòû àíàëèçà ñîâñåì íåäàâíî îáîáùåíû â åãî êíèãå Êîíñòèòó-
öèîííàÿ òåðìèíîëîãèÿ: ìîíîãðàôèÿ /Â.Å. ×èðêèí Èíñòèòóò çàêîíîäàòåëüñòâà è ñðàâíèòåëüíîãî
ïðàâîâåäåíèÿ ïðè Ïðàâèòåëüñòâå Ðîññèéñêîé Ôåäåðàöèè. — Ì.: Íîðìà: ÈÍÔÐÀ-Ì, 2013.  Â
êà÷åñòâå ïðèìåðà äîêòðèíàëüíîãî òîëêîâàíèÿ  êîíñòèòóöèîííî-ïðàâîâûõ òåðìèíîâ îòìå÷àåì
êíèãó, ïîäãîòîâëåííóþ Ñ.À. Àâàêüÿíîì,  çàâåäóþùèì êàôåäðîé êîíñòèòóöèîííîãî è ìóíèöèïàëü-
íîãî ïðàâà Ìîñêîâñêîãî ãîñóíèâåðñèòåòà èì. Ì.Â. Ëîìîíîñîâà, Êîíñòèòóöèîííûé ëåêñèêîí:
Ãîñóäàðñòâåííî-ïðàâîâîé òåðìèíîëîãè÷åñêèé ñëîâàðü /Ñ.À. Àâàêüÿí — Ì.: Þñòèöèíôîðì, 2015.  
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íîñòü ïðàâîòâîð÷åñòâà, ïîñëåäóþùåãî ïðèìåíåíèÿ çàêîíîâ è äðóãèõ
íîðìàòèâíûõ ïðàâîâûõ àêòîâ2. 
Òåðìèíû êîíñòèòóöèîííîãî ïðàâà íåñóò â ñåáå èìåííî êîíñòèòóöèîí-
íî-ïðàâîâîå ñîäåðæàíèå, êîòîðîå, â êîíå÷íîì ñ÷åòå, îïðåäåëÿåòñÿ ïåð-
âîñòåïåííîé çíà÷èìîñòüþ ïðåäìåòà Êîíñòèòóöèè. Èõ òî÷íîå èëè,
íàîáîðîò, íåòî÷íîå ôîðìóëèðîâàíèå  îçíà÷àåò  àäåêâàòíîå èëè èñêà-
æåííîå ìîäåëèðîâàíèå âàæíåéøèõ ïîëèòèêî-ïðàâîâûõ è èäåîëîãè-
÷åñêèõ êîíñòðóêöèé ñ ïîñëåäóþùèì ïðîåêòèðîâàíèåì â ñîçíàíèå ëþ-
äåé è âîïëîùåíèåì â äåéñòâèòåëüíîñòü.  
Ñìåíà  ôîðìàöèè, òðàíñôîðìàöèÿ è ìîäåðíèçàöèÿ ïðîèçâîäÿòñÿ ÷åðåç
êîíñòèòóöèîííûå ìîäåëè èíñòèòóòîâ è ïîâåäåíèÿ, ñêîíñòðóèðîâàí-
íûå ïîñðåäñòâîì ñîîòâåòñòâóþùèõ òåðìèíîâ. Íåòî÷íîå ïîíèìàíèå òåð-
ìèíîâ ìîæåò òàêæå íåâåðíî îïðåäåëÿòü âåêòîðû íàó÷íûõ èññëåäîâàíèé.
Ïîâåðõíîñòíîå, íà óðîâíå  I êóðñà âóçà, òðàêòîâàíèå äàåò èñêàæåííîå
ïðåäñòàâëåíèå î êàçàõñòàíñêîé “ïðåçèäåíòñêîé ôîðìå ïðàâëåíèÿ”,
ïîñêîëüêó îíà íå âïèñûâàåòñÿ â ÷èñòûå “ìîíàðõèè” è “ðåñïóáëèêè”.
À âîò åñëè ïîñìîòðåòü íà ñîâðåìåííóþ ýâîëþöèþ ôîðì ïðàâëåíèÿ ñ
ïîçèöèé âçàèìîïðîíèêíîâåíèÿ ïðèçíàêîâ ðåñïóáëèê â ìîíàðõèè, è
íàîáîðîò, è ïîÿâëåíèÿ ñìåøàííûõ ôîðì ïðàâëåíèÿ, ýòî ìîæåò âû-
âåñòè íà ïðàâèëüíûé è ïåðñïåêòèâíûé äëÿ íàóêè ïóòü. Âåäü ìíîãèå, â
òîì ÷èñëå è À. Íóññáåðãåð, ñðàâíèâàþò ñòàòóñ Ïðåçèäåíòà ÔÐÃ ñ ìî-
íàðõîì â ñîâðåìåííîé ìîíàðõèè. È åñëè âûäåëèòü â êà÷åñòâå ãëàâíîãî
ïðèçíàêà ôîðìû ïðàâëåíèÿ êîíñòðóêöèþ ïðèíöèïà ðàçäåëåíèÿ âëàñ-
òåé, òîãäà è íàøà ïðåçèäåíòñêàÿ ôîðìà ïðàâëåíèÿ ñòàíåò áîëåå ïî-
íÿòíîé è âïîëíå ïðèåìëåìîé.
Â Êîíñòèòóöèè Êàçàõñòàíà ãîñóäàðñòâåííàÿ âëàñòü îïðåäåëåíà â êà÷åñò-
âå åäèíîé è îñóùåñòâëÿåìîé “íà îñíîâå Êîíñòèòóöèè è çàêîíîâ â
ñîîòâåòñòâèè ñ ïðèíöèïîì åå ðàçäåëåíèÿ íà çàêîíîäàòåëüíóþ, èñïîë-
íèòåëüíóþ è ñóäåáíóþ è âçàèìîäåéñòâèÿ ìåæäó ñîáîé ñ èñïîëü-
çîâàíèåì  ñèñòåìû ñäåðæåê è ïðîòèâîâåñîâ”. Ñ ðàçäåëåíèåì âñå âðîäå
áû ïîíÿòíî. À âîò åäèíñòâî âûçûâàåò íåñîãëàñèå. Ãëàâíûì îáðàçîì
ïîòîìó, ÷òî î íåì ÿêîáû íå ãîâîðèëè Äæ. Ëîêê è Ø. Ìîòåñêü¸. Äà è
ñàìî ðàçäåëåíèå íàïðàâëåíî ïðîòèâ åäèíñòâà. Êîíå÷íî, ýòî òàê. Îä-
íàêî, âî-ïåðâûõ, ðàçäåëåíèå âëàñòåé íàïðàâëåíî ïðîòèâ ôåîäàëüíîãî
àáñîëþòèçìà è ïðîòèâ ïîëíîâëàñòèÿ Ñîâåòîâ íàðîäíûõ äåïóòàòîâ è äðó-
ãèõ âàðèàíòîâ êîíöåíòðàöèè âëàñòè â îäíèõ ðóêàõ (íå ïðèíöèïèàëüíî
êîãî — ìîíàðõà, ïðåçèäåíòà, ïàðëàìåíòà èëè ïðàâèòåëüñòâà). Îäíàêî
àáñîëþòíîå ðàçäåëåíèå âëàñòåé îòðèöàåòñÿ íàðîäíûì ñóâåðåíèòåòîì,
î÷åíü ìíîãèå ãîâîðÿò î íåîáõîäèìîñòè äëÿ âñåõ îðãàíîâ ñëàæåííîé ðà-
áîòû íà âàæíåéøèõ íàïðàâëåíèÿõ. Ê òîìó æå â îáùåñòâàõ ñóùåñòâóþò
è íåãîñóäàðñòâåííûå èíñòèòóòû îáåñïå÷åíèÿ ñîãëàñîâàííîñòè ïàðëàìåí-
òîâ è ïðàâèòåëüñòâ è ò.ä. À êàêèå íîðìû î «âçàèìîäåéñòâèè», «ñóáñè-
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2  Ïîñëàíèå Êîíñòèòóöèîííîãî Ñîâåòà ÐÊ îò 19 èþíÿ 2014 ã. № 09-3/1 «Î ñîñòîÿíèè
êîíñòèòóöèîííîé çàêîííîñòè â Ðåñïóáëèêå Êàçàõñòàí».



äèàðíîñòè» è «âçàèìîäîïîëíÿåìîñòè» âåòâåé ñóùåñòâóþò â êîíñòèòó-
öèÿõ äðóãèõ ñòðàí?

Ïîëüçóÿñü ïðèñóòñòâèåì íà íàøåé Êîíôåðåíöèè óâàæàåìîãî ß. Õåëü-
ãåñåíà — Ïðåäñåäàòåëÿ Íàó÷íîãî ñîâåòà Âåíåöèàíñêîé êîìèññèè, ïðè-
çûâàþ ñâîèõ êîëëåã-ó÷åíûõ ñêîíöåíòðèðîâàòü áîëüøå âíèìàíèÿ èìåí-
íî íà ñîâðåìåííûõ òåíäåíöèÿõ ðàçâèòèÿ êîíñòèòóöèîííîãî ïðàâà,
ãîñóäàðñòâåííîé âëàñòè è èíñòèòóòîâ ãîñóäàðñòâà.

Îáùåïðèíÿòûå â ïðàâå òåðìèíû è òå, êîòîðûå íà ïåðâûé âçãëÿä èìå-
þò ñóãóáî îòðàñëåâóþ ïðèíàäëåæíîñòü, íåñóò â ñåáå êîíñòèòóöèîí-
íóþ íàãðóçêó.

Íàïðèìåð, íåïîñðåäñòâåííî â Êîíñòèòóöèè Ðåñïóáëèêè Êàçàõñòàí óñ-
òàíîâëåíû ñðîêè ïðîèçâîäñòâà îïðåäåëåííûõ äåéñòâèé (íàñòóïëåíèÿ
þðèäè÷åñêèõ ôàêòîâ): â ïóíêòå 2 ñòàòüè 16, ïîäïóíêòå 2) ñòàòüè 44 (â
÷àñòè, ñîãëàñíî êîòîðîé Ïðåçèäåíò Ðåñïóáëèêè ïîäïèñûâàåò ïðåä-
ñòàâëåííûé Ñåíàòîì Ïàðëàìåíòà çàêîí â òå÷åíèå îäíîãî ìåñÿöà, îáíà-
ðîäóåò çàêîí ëèáî âîçâðàùàåò çàêîí èëè îòäåëüíûå åãî ñòàòüè äëÿ ïîâ-
òîðíîãî îáñóæäåíèÿ è ãîëîñîâàíèÿ), â ïóíêòàõ 2 è  3 ñòàòüè 51, ïîäïóíê-
òå 2) ïóíêòà 2 ñòàòüè 54, ïóíêòå 3 ñòàòüè 59, ïóíêòå 7 ñòàòüè 61, ïóíêòå
2 ñòàòüè 63,  ïóíêòå 3 ñòàòüè 71, ïóíêòå 3 ñòàòüè 73, ïóíêòàõ 1, 2 è 4
ñòàòüè 91,  ïóíêòå 1 ñòàòüè 94, ñòàòüå 94-1.

Íåñìîòðÿ íà òî, ÷òî íåðåäêî â ñïîðíûõ ñèòóàöèÿõ îïðåäåëåíèÿ ïðî-
öåññóàëüíûõ ñðîêîâ ïî àíàëîãèè ïðèìåíÿþòñÿ ïðàâèëà ãðàæäàíñêîãî
ïðîöåññóàëüíîãî ïðàâà, â îòíîøåíèè  êîíñòèòóöèîííûõ ñðîêîâ ýòîãî
ñäåëàòü íåëüçÿ. Òàê, â ñâÿçè ñ òåì, ÷òî Ïàðëàìåíò êàê âûñøèé ïðåäñòà-
âèòåëüíûé îðãàí ðàáîòàåò ñåññèîííî, ìîæåò ëè óêàçàííûé ìåñÿ÷íûé
ñðîê äëÿ ðàññìîòðåíèÿ âîçðàæåíèé Ãëàâû ãîñóäàðñòâà ïðåðûâàòüñÿ,
åñëè îí ñîâïàäàåò ñ ïàðëàìåíòñêèìè êàíèêóëàìè?  Êàê ñëåäóåò îïðå-
äåëÿòü íà÷àëî è îêîí÷àíèå ñðîêîâ, óñòàíîâëåííûõ â Êîíñòèòóöèè â
ãîäàõ? Äàííûå è äðóãèå âîïðîñû áûëè ïîñòàâëåíû Ïðåìüåð-ìè-
íèñòðîì â îáðàùåíèè â Êîíñòèòóöèîííûé Ñîâåò.

Êîíñòèòóöèîííûé Ñîâåò â  Íîðìàòèâíîì ïîñòàíîâëåíèè îò 13 àïðåëÿ
2012 ã. “Îá îôèöèàëüíîì òîëêîâàíèè íîðì Êîíñòèòóöèè Ðåñïóáëèêè
Êàçàõñòàí ïî âîïðîñó èñ÷èñëåíèÿ êîíñòèòóöèîííûõ ñðîêîâ” ïðåä-
ñòàâèë îòâåòû íà ïîñòàâëåííûå Ïðåìüåð-ìèíèñòðîì ÐÊ âîïðîñû. Òåì
ñàìûì ïîäòâåðäèâ âûñøèé óðîâåíü èìåííî êîíñòèòóöèîííûõ ñðîêîâ
è ïîðÿäêà èõ èñ÷èñëåíèÿ, âûâåäÿ òàêèì îáðàçîì èõ èç ñôåðû äåéñòâèÿ
èíûõ îòðàñëåé “îáû÷íîãî” ïðîöåññóàëüíîãî ïðàâà. 

Äëÿ ðåàëèçàöèè ïðàâîâûõ ïîçèöèé äàííîãî ðåøåíèÿ 3 îêòÿáðÿ 2013 ã.
ïðèíÿò Çàêîí “Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â íåêîòîðûå
êîíñòèòóöèîííûå çàêîíû Ðåñïóáëèêè Êàçàõñòàí ïî âîïðîñàì èñ÷èñëå-
íèÿ êîíñòèòóöèîííûõ ñðîêîâ”. 

×èñòîòà êîíñòèòóöèîííîé òåðìèíîëîãèè íàõîäèòñÿ ïîä âëèÿíèåì ðàç-
ëè÷íûõ îáñòîÿòåëüñòâ. Â ïåðâóþ î÷åðåäü òàêèõ îáúåêòèâíûõ ôàêòîðîâ,
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êàê ðàçâèòèå ïðåäìåòà ïðàâîâîãî ðåãóëèðîâàíèÿ, ïîÿâëåíèå íîâûõ
îáùåñòâåííûõ îòíîøåíèé, ïîðîæäàþùèõ ïðèíÿòèå íîâûõ çàêîíîâ è
èíûõ ïðàâîâûõ àêòîâ. 
Â ïóíêòå 2 ñòàòüè 1 Êîíñòèòóöèè Êàçàõñòàíà 1995 ã. âïåðâûå áûëè
ñôîðìóëèðîâàíû è çàêðåïëåíû îñíîâîïîëàãàþùèå ïðèíöèïû äåÿòåëü-
íîñòè Ðåñïóáëèêè Êàçàõñòàí: îáùåñòâåííîå ñîãëàñèå è ïîëèòè÷åñêàÿ
ñòàáèëüíîñòü, ýêîíîìè÷åñêîå ðàçâèòèå íà áëàãî âñåãî íàðîäà, êàçàõ-
ñòàíñêèé ïàòðèîòèçì, ðåøåíèå íàèáîëåå âàæíûõ âîïðîñîâ ãîñóäàðñò-
âåííîé æèçíè äåìîêðàòè÷åñêèìè ìåòîäàìè, âêëþ÷àÿ ãîëîñîâàíèå íà
ðåñïóáëèêàíñêîì ðåôåðåíäóìå èëè â Ïàðëàìåíòå.
Âåëåíèåì âðåìåíè ñòàëî ðîæäåíèå òåðìèíîâ “ñîöèàëüíîå” è  “ãîñó-
äàðñòâåííî-÷àñòíîå” ïàðòíåðñòâî, “ãîñóäàðñòâåííàÿ óñëóãà”, “ýëåêò-
ðîííîå ïðàâèòåëüñòâî”, “ýëåêòðîííàÿ äåìîêðàòèÿ” è äðóãèõ, êîòîðûå
íûí÷å øèðîêî è ïðî÷íî âîøëè â äåéñòâóþùåå ïðàâî è â íàóêó. Ïðè-
÷åì äàííûé ïðîöåññ ïðîèñõîäèò íå òîëüêî «”ñâåðõó — âíèç”  — îò
êîíñòèòóöèîííîãî ïðàâà  ê äðóãèì îòðàñëÿì, íî è â îáðàòíîì ïîðÿäêå
“ñíèçó — ââåðõ” — êîãäà êîíñòèòóöèîííîå ïðàâî ïîäïèòûâàåòñÿ
èäåÿìè îòðàñëåé ïðàâà è êîìïëåêñíûõ çàêîíîäàòåëüíûõ îáðàçîâàíèé. 
Ïðîèñõîäèò ñâîåîáðàçíîå ïåðåòåêàíèå ïóáëè÷íîãî ïðàâà è ÷àñòíîãî
ïðàâà â åäèíîì ïðàâîâîì ñîñóäå ïîä íàçâàíèåì “äåéñòâóþùåå ïðàâî”
èëè “íàóêà þðèñïðóäåíöèÿ”. Íîâûå ïðàâîâûå èíñòèòóòû âîçíèêàþò
òàêæå ïîñðåäñòâîì èìïëåìåíòàöèè íîðì ìåæäóíàðîäíîãî ïðàâà â êà-
çàõñòàíñêîå çàêîíîäàòåëüñòâî. 
Îïðåäåëåííóþ ñëîæíîñòü â êàçàõñòàíñêóþ êîíñòèòóöèîííî-ïðàâîâóþ
òåðìèíîëîãèþ ïðèâíîñèò ïðîíèêíîâåíèå (çàèìñòâîâàíèå) èìåþùèõ
ïðèìåíåíèå â èíûõ ïðàâîâûõ ñèñòåìàõ èíîñòðàííûõ  òåðìèíîâ, à
òàêæå èõ íåòî÷íûå ñìûñëîâûå ïåðåâîäû. Äàæå, êàçàëîñü áû, òàêîé
îáùåïðèíÿòûé è ïîíÿòíûé òåðìèí êàê “çàêîí” èìååò äàëåêî íå îäè-
íàêîâîå ñîäåðæàíèå. Â ñòðàíàõ îáùåãî ïðàâà (àíãëîñàêñîíñêîé ñèñòå-
ìû ïðàâà) â øèðîêîì ñìûñëå ñëîâà “çàêîíîì” ïðèçíàåòñÿ ïîäëåæàùàÿ
ñóäåáíîé çàùèòå ëþáàÿ íîðìà ïèñàíîãî èëè  íåïèñàíîãî ïðàâà. Â
óçêîì ñìûñëå ñëîâà “çàêîí” — ýòî àêò, ïðèíÿòûé ïàðëàìåíòîì (ñòà-
òóò), êîòîðûé íà àíãëèéñêîì ÿçûêå èìåíóåòñÿ act. Â ñòðàíàõ êîíòè-
íåíòàëüíîãî ïðàâà  (ðîìàíî-ãåðìàíñêàÿ ñèñòåìà ïðàâà), â òîì ÷èñëå è
â Êàçàõñòàíå,  ïðåîáëàäàåò êîíöåïöèÿ çàêîíà, êàê àêòà ïàðëàìåíòà (çà
î÷åíü íåáîëüøèìè èñêëþ÷åíèÿìè, êîãäà ïðàâîì èçäàíèÿ çàêîíà ìî-
æåò áûòü  íàäåëåí Ïðåçèäåíò Ðåñïóáëèêè â ïîðÿäêå “äåëåãèðîâàííîãî
çàêîíîäàòåëüñòâà”). Ïðèìåíÿåìàÿ â Êàçàõñòàíå  ôîðìà “êîíñòèòó-
öèîííîãî çàêîíà” ñðîäíè èíîñòðàííîìó “îðãàíè÷åñêîìó çàêîíó”. Â îò-
äåëüíûõ òðàíçèòíûõ ñòðàíàõ “÷ðåçâû÷àéíûé çàêîí” — íå åñòü çàêîí,
ïðèíÿòûé â óñëîâèÿõ ÷ðåçâû÷àéíîãî ïîëîæåíèÿ, à íåðåäêî çàêîí,
ïðåäóñìàòðèâàþùèé âðåìåííûå îãðàíè÷åíèÿ íà òå èëè èíûå óñòàíîâ-
ëåíèÿ êîíñòèòóöèè, òàê íàçûâàåìûé “êîíñòèòóöèîííî-íàðóøàþùèé
çàêîí”. Äà è ñàì ãëàâíûé òåðìèí “êîíñòèòóöèÿ” â Êàçàõñòàíå, Âåëèêî-
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áðèòàíèè, Èçðàèëå, Øâåöèè è íåêîòîðûõ èíûõ ñòðàíàõ, íå èìåþùèõ
ïèñàíîé (êîäèôèöèðîâàííîé) êîíñòèòóöèè, ïîíèìàåòñÿ ïî-ðàçíîìó. Â
çàðóáåæíûõ ñòðàíàõ òåðìèí “íàöèîíàëüíîñòü” ÷àùå âñåãî ïðèìå-
íÿåòñÿ äëÿ õàðàêòåðèñòèêè ïðèíàäëåæíîñòè ëèöà ê ãîñóäàðñòâó, òî
åñòü êàê ñèíîíèì “ãðàæäàíñòâî”, òîãäà êàê â ïîñòñîâåòñêîé òðàäèöèè
“íàöèîíàëüíîñòü” îçíà÷àåò ýòíè÷åñêóþ ïðèíàäëåæíîñòü ÷åëîâåêà. 

Íåðåäêî æóðíàëèñòàìè è äðóãèìè íåñïåöèàëèñòàìè ïðàâà â îáîðîò
ââîäÿòñÿ õëåñòêèå ñëîâîñî÷åòàíèÿ, âðîäå áû ïîíÿòíûå äëÿ  øèðîêîãî
êðóãà ïîëüçîâàòåëåé, íî â äåéñòâèòåëüíîñòè èñêàæàþùèå  ãåíåðàëü-
íóþ ñóùíîñòü òîãî èëè èíîãî ñïåöèàëüíîãî òåðìèíà. Íàïðèìåð, äëÿ
ïðèäàíèÿ îñîáîé âàæíîñòè Ãðàæäàíñêîìó êîäåêñó îí èìåíóåòñÿ “ýêî-
íîìè÷åñêîé êîíñòèòóöèåé”, Íàëîãîâûé êîäåêñ — “íàëîãîâîé êîíñòè-
òóöèåé”, Ïðåäïðèíèìàòåëüñêèé êîäåêñ — “êîíñòèòóöèåé ïðåäïðèíè-
ìàòåëÿ”. Òîãäà êàê  äëÿ âñåõ òðåõ êîäåêñîâ è âñåõ èíûõ çàêîíîâ  è
íîðìàòèâíûõ ïðàâîâûõ àêòîâ, ïðè âñåé çíà÷èìîñòè êàæäîãî èç íèõ,
êîíñòèòóöèÿ áûëà è îñòàåòñÿ åäèíîé è åäèíñòâåííîé. Âî âðåìÿ ôè-
íàíñîâîãî êðèçèñà 2008-2009 ãîäîâ â åâðîïåéñêèõ ñòðàíàõ ñòàëî ìîä-
íûì îáèäíîå äëÿ ñòðàí è íåïðàâèëüíîå ïî ñâîåé ñóòè ñëîâîñî÷åòàíèå
“ñóâåðåííûå äîëãè”. Ñ  ïîíÿòèåì ñóâåðåíèòåòà òàêæå ñâÿçàíà äîëãàÿ
äèñêóññèÿ íà òåìó òîãî, ÷òî ïåðåäàåò ãîñóäàðñòâî íàäíàöèîíàëüíûì
(èíòåãðàöèîííûì)  îðãàíàì — ÷àñòü ñâîåãî ñóâåðåíèòåòà èëè îïðåäå-
ëåííûå ïîëíîìî÷èÿ ñâîèõ îòäåëüíûõ ãîñóäàðñòâåííûõ îðãàíîâ. Îïÿòü
æå íåïðàâèëüíàÿ êîíñòðóêöèÿ “ïåðåäàåò ÷àñòü ñóâåðåíèòåòà” îòïó-
ãèâàåò ñòðàíû è íàðîäû îò ïîëåçíîãî äëÿ íèõ ìåæäóíàðîäíîãî ñîòðóä-
íè÷åñòâà. Øèðîêîå èñïîëüçîâàíèå â õàðàêòåðèñòèêå Åâðîïåéñêîãî
ñîþçà ñëîâîñî÷åòàíèÿ “ñóïåðãîñóäàðñòâî” èëè “ñóïåðäåðæàâà” âûçû-
âàåò îòòîðæåíèå Åâðîñîþçà ó îòäåëüíûõ ñòðàí è ïðèâîäèòñÿ â îáîñ-
íîâàíèå âûõîäà èç Åâðîñîþçà (Âåëèêîáðèòàíèè â 2016 ãîäó,  òàê íàçû-
âàåìûé  Brexit).   

Â êàçàõñòàíñêîé çàêîíîòâîð÷åñêîé ïðàêòèêå âñòðå÷àþòñÿ ñëó÷àè  íå-
àóòåíòè÷íîãî ïåðåâîäà òåðìèíîâ ñ êàçàõñêîãî ÿçûêà íà ðóññêèé èëè ñ
ðóññêîãî ÿçûêà íà êàçàõñêèé. Êîíñòèòóöèîííûé Ñîâåò äàâàë  îòðèöà-
òåëüíóþ îöåíêó òàêèì ñëó÷àÿì, ïîä÷åðêèâàÿ, ÷òî äàííîå îáñòîÿòåëüñò-
âî ìîæåò ñòàòü îñíîâàíèåì äëÿ ïðèçíàíèÿ çàêîíà ïðîòèâîðå÷àùèì
Êîíñòèòóöèè.

Îáùàÿ ñèòóàöèÿ óñëîæíÿåòñÿ è òåì, ÷òî â îäíè è òå æå ñëîâà è ñëîâî-
ñî÷åòàíèÿ þðèñòàìè, ïîëèòîëîãàìè è ýêîíîìèñòàìè âêëàäûâàåòñÿ íå
âñåãäà ðàâíîöåííûé ñìûñë, çàêðåïëåííûé Êîíñòèòóöèåé è çàêîíàìè.
Ìîæåò áûòü â ýòîì êðîåòñÿ îäèí èç àðãóìåíòîâ â ïîäòâåðæäåíèå
âûâîäà ñóäüè Ì. Åëóøè÷à î òîì, ÷òî êðèòèêà êîíñòèòóöèîíàëèçìà èñ-
õîäèò áîëåå îò ïîëèòîëîãîâ, ÷åì îò þðèñòîâ.

Â ñîâðåìåííûõ óñëîâèÿõ ìíîãî ñëîæíîñòåé âîçíèêàåò â ñâÿçè ñ ïðè-
ìåíåíèåì òåðìèíà “ãîñóäàðñòâåííîå óïðàâëåíèå”, “îðãàíû ãîñó-
äàðñòâåííîãî óïðàâëåíèÿ”. Âåäü äî íåäàâíåãî âðåìåíè â óñëîâèÿõ ñî-
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âåòñêîé ðåñïóáëèêè ýòè òåðìèíû íåñëè ñìûñë, êîòîðûé, ìÿãêî ãîâîðÿ,
íå âî âñåì âïèñûâàåòñÿ â êîíöåïöèþ ðàçäåëåíèÿ âëàñòåé. 

Äëÿ ìåíÿ ïîíÿòåí ïðèçûâ À. Íóññáåðãåð ê íàì — þðèñòàì èñïîëü-
çîâàòü ôèëîñîôñêèå êàòåãîðèè. Îäíàêî ïðè ýòîì ñëåäóåò è ïðåäñòà-
âèòåëÿì äðóãèõ ãóìàíèòàðíûõ çíàíèé ñ ìàêñèìàëüíûì âíèìàíèåì
îòíîñèòüñÿ ê êàòåãîðèÿì, ðàçðàáîòàííûì èìåííî þðèñòàìè.

27 íîÿáðÿ 2000 ã. Ïàðëàìåíòîì áûë ïðèíÿò íóæíûé è ïîêàçàâøèé íà
ïðàêòèêå ñâîþ ïîëåçíîñòü Çàêîí “Îá àäìèíèñòðàòèâíûõ ïðîöåäóðàõ”,
ïîäãîòîâëåííûé ýêîíîìè÷åñêèìè âåäîìñòâàìè.

Â ïóíêòå 2 ñòàòüè 1 Çàêîíà çàêðåïëåíî ñëåäóþùåå: “Ïîä ãîñóäàðñò-
âåííûìè îðãàíàìè ïîíèìàþòñÿ ãîñóäàðñòâåííûå ó÷ðåæäåíèÿ, óïîëíî-
ìî÷åííûå Êîíñòèòóöèåé, çàêîíàìè, èíûìè íîðìàòèâíûìè ïðàâîâûìè
àêòàìè íà îñóùåñòâëåíèå îò èìåíè ãîñóäàðñòâà ôóíêöèé ïî: 1) èç-
äàíèþ àêòîâ, îïðåäåëÿþùèõ îáùåîáÿçàòåëüíûå ïðàâèëà ïîâåäåíèÿ;  2)
óïðàâëåíèþ è ðåãóëèðîâàíèþ ñîöèàëüíî çíà÷èìûõ îáùåñòâåííûõ
îòíîøåíèé; 3) êîíòðîëþ çà ñîáëþäåíèåì óñòàíîâëåííûõ ãîñóäàðñòâîì
îáùåîáÿçàòåëüíûõ ïðàâèë ïîâåäåíèÿ”. Â ýòîé ôîðìóëèðîâêå íàøëè
âîïëîùåíèå ïîäõîäû ýêîíîìèñòîâ è ôèíàíñèñòîâ. 

Îäíàêî â ïðàâîïðèìåíèòåëüíîé è íàó÷íî-ïåäàãîãè÷åñêîé ïðàêòèêå âîç-
íèêëè âåñüìà ñòðàííûå äèñêóññèè. Âåäü íè Ïðåçèäåíò Ðåñïóáëèêè, íè
Ïàðëàìåíò, íè Ïðàâèòåëüñòâî, íè Êîíñòèòóöèîííûé Ñîâåò èëè Âåð-
õîâíûé Ñóä ãîñóäàðñòâåííûìè ó÷ðåæäåíèÿìè íå ÿâëÿþòñÿ. Îíè íå
ó÷àñòâóþò â ãðàæäàíñêî-ïðàâîâûõ îòíîøåíèÿõ. Îïðåäåëåííûå ñëîæ-
íîñòè íàáëþäàëèñü è ïðè ïðîâåäåíèè àäìèíèñòðàòèâíîé ðåôîðìû.
Êîíñòèòóöèîííûé Ñîâåò âûñêàçàë íà ýòîò ñ÷åò ñâîè ïîæåëàíèÿ. Íåêî-
òîðûå èç íèõ áûëè ðåàëèçîâàíû Çàêîíîì ÐÊ îò 10 ÿíâàðÿ 2011 ã.  “Î
âíåñåíèè èçìåíåíèé è äîïîëíåíèé â íåêîòîðûå çàêîíîäàòåëüíûå àêòû
Ðåñïóáëèêè Êàçàõñòàí ïî âîïðîñàì ïðîòèâîðå÷èé, ïðîáåëîâ, êîëëèçèé
ìåæäó íîðìàìè ïðàâà ðàçëè÷íûõ çàêîíîäàòåëüíûõ àêòîâ è íîðì,
ñïîñîáñòâóþùèõ ñîâåðøåíèþ êîððóïöèîííûõ ïðàâîíàðóøåíèé”.

Çäåñü, â Åðåâàíå, çà äâà äíÿ ðàáîòû ìû íåîäíîêðàòíî ñëûøàëè î  êîíñ-
òèòóöèîííîé ìåäèöèíå (ïåäèàòðèè è äàæå õèðóðãèè), êîíñòèòóöèîí-
íîé ìàòåìàòèêå, êîíñòèòóöèîííîé ýêîíîìèêå… 

Äóìàåòñÿ, ÷òî â õîäå îòðàáîòêè îñíîâ è äåòàëåé êîíñòèòóöèîííîãî ìî-
íèòîðèíãà öåëåñîîáðàçíî ìàêñèìàëüíî ñîãëàñîâàòü ýêâèâàëåíòíóþ òåð-
ìèíîëîãèþ, ó÷åñòü îáùèå äëÿ âñåõ ïîäõîäû è ïðàêòèêó íàöèîíàëüíîãî
äåéñòâóþùåãî ïðàâà. 

Åùå ðàç ïîçäðàâëÿþ êîëëåã ñ ðîæäåíèåì íàøåãî îáùåãî ìëàäåíöà -
Ìåæäóíàðîäíîãî àíàëèòè÷åñêîãî öåíòðà “Êîíñòèòóöèîííàÿ êóëüòóðà”.
Óâåðåí â åãî ïðåêðàñíîì áóäóùåì, ïåðñïåêòèâíîé è îñîáî ïîçèòèâíîé
ðîëè â ñíÿòèè ìíîãèõ ñîâðåìåííûõ êîíñòèòóöèîííûõ ïåðèïåòèé. Äà-
âàéòå âñå âìåñòå åùå ðàç  ïîæåëàåì åìó “Àê Æîë” - “Ñâåòëîãî Ïóòè”!
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SUMMARY

The article raises the issue of the correct use of the conceptual apparatus
of the Basic Law of the Republic of Kazakhstan as the main means of pre-
venting the legal uncertainty.

The author notes that the constitutional concepts and terms are key aspect
and indispensable component of the activity of the constitutional control.
The terms used in the text of the Basic Law embody the most important
content of social relations that constitute the foundations of the constitu-
tional system. The terms of constitutional law contain constitutional-legal
content which is determined by the paramount importance of the subject
of the Constitution. The author also stresses that the purity of the consti-
tutional terminology is influenced by a wide variety of circumstances.

Certain complexity in constitutional and legal terminology of Kazakhstan
brings to penetration (borrowing) of foreign terms. The overall situation is
complicated by the fact that the lawyers, political scientists and economists
may not use the same words and phrases by the meaning implied by the
Constitution and laws 

The author concludes that it is appropriate to harmonize the maximum the
equivalent terms taking into account all common approaches and practices
of the current national law.

241

Ì
Å
Æ
Ä
Ó
Í
À
Ð
Î
Ä
Í
Û
É
 À
Ë
Ü
Ì
À
Í
À
Õ
. 
Ê
Î
Í
Ñ
Ò
È
Ò
Ó
Ö
È
Î
Í
Í
Î
Å
 Ï
Ð
À
Â
Î
Ñ
Ó
Ä
È
Å
 Â
 Í
Î
Â
Î
Ì
 Ò
Û
Ñ
ß
×
Å
Ë
Å
Ò
È
È



THE CONSTITUTION 
AS A PHILOSOPHICAL QUESTION

LUIGI VERO TARCA
Director of Human Rights Center at Ca’ Foscari University of Venice

1. Philosophy and Constitution
According to my studies and competences, I would like to give a philo-
sophical contribution to some problems concerning the theme of
Constitution. First of all I have to explain what I understand for philosoph-
ical point of view. Briefly spoken, I could say that the philosophical dis-
course concerns the whole, and especially the whole seen as positive. As
such it deals essentially, on the one hand, with themes like the totality
(from an objective point of view) and the universal (from a subjective point
of view), and, on the other hand, with the relation to the negation and the
negative, and hence with questions like foundation and value. This is suf-
ficient to show the strong similarity existing between the question of
Constitution and the philosophical issues. The main reason of this similar-
ity depends on the very fact that both regard a dimension which is essen-
tially universal, and precisely concern universal values (i.e. the reality that
is positive with respect to totality).

So, the philosophical approach deals with the fundament of the value of
Constitution, and therefore with the conditions on which it is possible to
overcome some peculiar difficulties, such as, for instance, the conflicts con-
cerning the constitutional sphere, the nature and the role of Constitutional
Court, and finally the problem of the gaps between Constitution and laws,
on the one hand, and Constitution and real human life, on the other hand.
Nevertheless, in this paper I shall just make some hints to the theoretical
foundations of this discourse.

I said that Constitution is essentially something universal. Indeed
Constitution has a universal value as regards social life: it applies in all
fields of human experience. Yet it is formal. I will not say it is abstract —
we could, indeed, draw a distinction between “formal” and “abstract” —
but surely it is formal: it concerns all of human activities, but it does not
describe or prescribe them in a concrete way. At the best, Constitution pro-
vides the instruments, that is laws, suitable to determine human concrete
behaviours. (Moreover, even law is formal, thus the problem in some way
reoccurs, but we shall address elsewhere this additional issue).

So, there is an original, or essential, gap between Constitution and law, and
even more between Constitution and life. And it is just because of this orig-
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inal gap that main problems arise: there may be a lack of laws, but even a
contradiction between the formal sphere and the more concrete sizes of
human experience. And, even worse, there may be a contradiction in the
very establishment of the value of Constitution.

This simple and introductory observation paints a picture that is essential-
ly philosophical. Philosophy — we said — in principle concerns totality,
and hence, insofar as it is about values, it regards universal values.
Inasmuch as philosophy is an activity of human beings, i.e. of mortal and
finite creatures, the knowledge of totality remains formal, so the first prob-
lem is just to understand how can a discourse be determinate and finite
and at the same time concern the totality. Since, as we have seen, this dis-
course is necessarily formal, here too there is an original gap, in this case
between the horizon of knowledge and the totality of reality. In this sense,
the problem of the relations between Constitution and real life (including
laws) is very similar to the philosophical problem.

2. Contemporary thought: the destruction 
of every undeniable value
From a finite point of view, universally worthy is only the horizon that has
an a priori value.  Following Kant’s lesson, we can say that a priori is what
is transcendental, i. e. what is valid for all and every subjective knowledge.
In other terms: a priori valid for reality is only what the subject necessari-
ly enters in knowledge in the very moment he knows reality. These are for-
mae a priori, and significant examples of such forms are — always accord-
ing to Kant’s thought — space and time (for sensibility), categories (for
intellect) and Ideas as “Freedom”, “I” and “God” (for reason). So, a priori
(that is necessarily) we cannot know about nature (reality) nothing but
what is determined by the knowing subject as such.

But it was long ago, and after Kant a lot of things have changed; after
Einstein (Relativity theory), Gödel (impossibility to found logic),
Wittgenstein (limits of language) and Heidegger (existence prevails on
essence), no form — neither subjective nor objective — can any longer be
considered necessary (not even space and time). So today we are witness-
ing the “destruction of every immutable” (Emanuele Severino), or — as I
prefer to say — the negation of everything we assumed to be undeniable
(that is the negation, or the denying, of all what is considered undeniable).

This is quite evident in theoretical fields. After the non Euclidean geome-
tries and the crisis of logical-mathematical grounds, not even geometry or
mathematic are any longer undeniable truths. For the contemporary epis-
temology science is on principle an hypothetic knowledge, always and
completely rethinkable and revocable. All the more so this applies to
anthropological phenomena, and while Marx could still speak of an origi-
nal human nature (based on eating, sleeping, working etc.), nowadays, in
the age of ‘technology’ (or, as I am used to say, of ‘anthropotechnology’, 243
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i. e. technology that targets the whole of human life through instruments
that on turn incorporate human beings) only in a very relative and provi-
sional way we can speak of an immutable human nature.

Thus also in the political and legal field it seems difficult to find a princi-
ple that can be considered undeniable. Right (jus) itself seems to depend
on simply factual events; precisely on the very fact of having the power to
impose itself to every person: the positive right shows itself, at the end, as
impositive right, i. e. forcing right (Kelsen, Jusformalismus, but also
Juspositivismus).

3. Negation as undeniable principle
The question is: in a world where no principle can advance the claim to be
provided of undeniable grounds, how can a principle be truly founded?
How can any principle have the pretension to assume the role of universal
and binding rule? In the end, every question concerning constitutional and
legal matters finds itself having to deal with this question. Just in order to
face this problem it is useful, or even essential, to understand how we can
solve the problem of foundation from a philosophical point of view.

We saw that the landing point of contemporary thought is that every posi-
tion can be questioned and, at least in principle, denied. But, from a strict
point of view, this means that just for this reason one principle appears to
be insurmountable, that is the principle of negation. Everything may be
questioned and doubted, except denial (or negation). And the very reason
of this circumstance is what we can call the philosophical foundation; or,
as philosophers are used to say, the elenctical foundation (foundation
based on the elenchus). That is the foundation based on the circumstance
that a proposition is undeniable only if even its negation confirms it: even
who denies it is forced to admit its truth. The most clear example of such
a foundation — this is the point to which I often call attention — is the
one revolving around the notion of negation. I mean: negation is undeni-
able, because even who denies negation is forced to pose it, or to affirm it.
Indeed — and this is my ‘mantra’ — the negation of negation is a nega-
tion; or, from a slightly different point of view, the negative of negative is
negative.

We can provide a clear example of this kind of philosophical truth (i. e. of
undeniable truth) by saying that the undeniable truth is that truth is neg-
ative (i.e. has a negative form), just because even who denies this affirma-
tion is forced to admit it. Indeed, who states that truth does not have a neg-
ative form, just through this very sentence he himself confirms (if he claims
that his speech is true) that truth has, in some sense, a negative form. From
this point of view, negation is absolute truth, just because it is undeniable.
In brief: truth may be seen as what cannot be denied (what is undeniable);
but just for this very reason the undeniable truth is the negation.
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So the question arises: how can be a negative principle be assumed as
something positive? I mean, if negation (and negative) is the principle,
then everything is negative; but if everything is negative, how can we reach
a positive perspective?

The more simple and clear answer to this question is: the negative itself is
something positive in so far as it is negative towards something that is on
turn negative. The ‘negative’ act of negation is positive in as much as it is
directed against something negative.

These are much more than simple jokes, or childish word games. As we can
soon understand applying this reflections to the question of Constitution.

4. Constitution as negative principle: the power and its limitation
Constitution, we saw, is an universal principle. If the negative feature of
truth is universally valid, then it must apply to Constitution as well:
Constitution too has to be based on a negative principle.

Indeed, standard contemporary, i.e. democratic, Constitutions are essen-
tially negative, at least in the sense that Constitution indicates how to man-
age or to handle power; and power can be seen as a negative principle: it
presupposes and implies conflict and domination, that are ‘negative’, at
least in the sense that they imply mutual negations.  Democracy means,
literally, the power of the people; so democratic constitutions deals essen-
tially with the ‘negative’ of the power.

Here we can see the relevance of what we just said about the negation of
negation. How can the power, which is essentially negative, be considered
as positive? Just for the reason above suggested: the constitutional demo-
cratic power is the power that is limited and curbed by Constitution. More
precisely, democratic Constitution is meant to limit, to curb the power.
And just this is its own specific merit.

From a formal point of view, we could say that democracy, understood as
the way to limit and curb power, is the negation of the negative; and just
for this reason it is positive. If power is negative, then negating power is
the same as negating the negative; and just this is a positive act.

5. The contradictory aspect of the negative principle
The problem is that, if the true principle is negative, the fundament itself
is to be negative, and consequently every aspect of any rational system
ends up being negative: principles, as well as rules and conclusions. But
that every aspect of the system is negative means that each of them can
be denied. Every principle can be denied by an opposite principle, every
rule can be refuted by an opposite rule, every conclusion or law may be
substituted by a contrary sentence. Every positive can overthrow itself into
something negative. Indeed, the positive, understood as the negative of
negative, is on turn negative. Apparently we have no escape route from 245
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this trap. I call it "the trap of negative": negative is inescapable, just
because even the non negative (inasmuch as it is negative towards nega-
tive) is negative.

We can see this, as well as from the formal point of view, also from the
more concrete point of view of political constitution. No single point of
constitution, in as much as it handles with power, is undeniable. Every
‘negative’ law can be promulgated (even torture may be legitimated), and
every ‘positive’ law can be revoked (even freedom of speech, under partic-
ular conditions). Even any part of constitution, in principle, can be
changed by a political subject who manages to get the power to do this.
Moreover, the promulgation of Constitution is itself a historical event,
which depends on contingent facts, so that new events can subvert and
overturn old events, and consequently new revolutions can overturn old
regimes and new constitutions can substitute old ones.

The democratic constitution is the validation of power, that is the way we
legitimate, or justify, power. In other terms: constitution is the fundament
of the validation of negative. The ‘negative’ power is curbed, and limited,
but at the same time it is legitimated and justified. And in principle no
limit can be posed to the legitimated power. In formal way, we understand
that every positive, inasmuch as it is negative towards the negative (power)
is negative. The power to limit and curb power is power. In a slogan: coun-
terpower is power (“Il contropotere è potere”). And if one single negative act
of power can be legitimized, then any negative act of power can be legit-
imized. Because any act of power, negative as it may, can be legitimized
as a means to avoid a worse evil, according to the Machiavellian principle:
“The end justifies the means”.

So, Constitution itself becomes a battlefield, where every single point can
be denied and revoked through power. Each instrument we can imagine
and establish in order to give the ‘right’ direction to power, can be over-
thrown by a contrary but similarly legitimated power. Even the
Constitutional Court, i.e. a subject which should ensure the positivity of
legal and political acts, is submitted to the law of power. The same applies
to votes and elections, as we all well know. And obviously it applies to nor-
mal laws and, a fortiori, to all the rules that govern civil life. Not only that,
but also the most right laws can be interpreted and then applied in a way
that completely reverses their purposes.

We could imagine that in the end we might assume human rights as a
finale and indisputable landing, but in fact even this point is complex,
because in reality human being is the problem rather than the solution.
Indeed, if it is legitimate to counteract what bad men do, then the prob-
lem of determining which human beings are legitimated to decide who is
bad and wrong and who, on the contrary, is good and right, arises anew.
And if human being is the problem, then on turn human rights are a prob-
lem, rather than the solution.
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6. How to escape the “trap of negative”
But philosophical thought is precisely the ability to escape this trap. And
the way to do this is to achieve the perspective for which every negation
is a contradiction (and hence an auto-negation). Let us deepen this point.

If truth (I mean: undeniable truth) is defined — as we saw — by the fact
that even its negation affirms it (confirms it), then, insofar as truth denies
something (and what it denies is necessarily its own negation), it denies
something that on turn affirms truth, and hence truth itself ends up negat-
ing itself (negating truth). In other terms: truth, insofar as it is negative,
is negative towards truth itself, and therefore is auto-negative, i. e. con-
tradictory.

So the only way to escape the negative principle is to assume a principle
which is absolutely positive; that means: which differs from every form of
negation, and therefore from negation of negation as well, and even from
the negation of its own negation. Only such an absolutely positive princi-
ple can be different from the negative one; but in order to be different from
any negative, it has to be different also from the non negative. This implies
that the positive has to differ, from the negative, in a way which is differ-
ent from any kind of negation, i. e. through a difference that is a pure dif-
ference, insofar as it distinguishes itself both from negation and from non
negation.

Briefly, the only true positive principle is that absolutely positive one, i.e.
the principle which is positive towards every things, including negative
things and even its own being negative towards negative. This principle
implies that only when everybody agrees on a position we can say that this
expresses truth; and that if somebody disagrees, this is sufficient to call
“non truth” what we are talking about. Where there are some conflicts, and
hence some negations, we are dealing with non-truth.

This principle is quite different from any power-based principle. Indeed, a
principle based on power is a negative principle, i.e. a conflictual princi-
ple. Whether it is authoritarian or ‘democratic’, power is always based on
force and hence on violence, that is to say on a negative stance. But just
because the positive principle is different from any negative principle, it is
different even from non-negative principle, at least insofar as non-negative
principle is meant as negative towards the negative.

Transposing this conclusion to the power question, we can say that the
positive principle has to be different from any power principle (in as much
as power implies negative assumptions), but, just for the same reason, even
from any principle that is against power. Because an assumption which is
against power is by definition contrary to something and somebody, and
hence ends up being in turn negative.
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7. The positive principle
The positive principle is the principle for which only what is acknowl-
edged (recognized) by everybody has universal value. As regards the neg-
ative, this means that from this point of view every negation is a contra-
diction. That is, every conflict is a contradiction and every constraint is a
violation of the positive principle. But — and this point is really impor-
tant — even the conflict against the Constitution is on turn negative.
More concretely: as we said, Constitution is a contradiction, since it is a
mix of universal agreement and power (conflict and constraint); but the
negation of a contradiction is a negation, and hence, on turn, a contradic-
tion.

From the theoretical-philosophical point of view, the contradiction is to be
solved through a distinction between the negative and the positive aspects
which, if combined, result in a contradiction. But the purely positive aspect
has to be different from every negation, therefore, inasmuch as the non-neg-
ative mentions the positive, it names only the negative feature of the posi-
tive, and hence hints at something which is transcendent with respect to the
whole of the negative. In other terms, the term “non-negative” mentions
something which is non-negative and, at the same time, other than non-neg-
ative. Hence the non-negative has a double meaning: the positive as non-
negative, and the positive as other with respect to non-negative. But through
the “non-negative” only the contradictory aspect of negative is named (con-
tradictory because it is negative and non negative at the same time).

In the political field, the Constitution is the non-negative: it is the power
established in order to eliminate violence and conflict. So it realizes social
peace and agreement only inasmuch as it is also something other than
Constitution. The non-negative Constitution is really positive, rather than
negative, inasmuch as it hints at something that is transcendent the polit-
ical-juridical-constitutional field.

The definition of this other field is a task which transcends constitutional
and political fields, yet now this means that it is a constitutional and polit-
ical task, but, at the same time, it is more than a constitutional and politi-
cal task. We can say, provisionally, that it is a question of constitutional
culture, which includes, evidently, also a philosophical aspect.
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ÐÅÇÞÌÅ

Êîíñòèòóöèÿ ÿâëÿåòñÿ ôèëîñîôñêèì âîïðîñîì, êàñàþùèìñÿ âñåãî îá-
ùåñòâà, à òàêæå ïîëèòè÷åñêîé è îáùåñòâåííîé æèçíè.

Ôîðìàëüíûé ïðèíöèï ìîæåò èìåòü óíèâåðñàëüíóþ öåííîñòü ïîñòîëü-
êó, ïîñêîëüêó îí èìååò àïðèîðíîå çíà÷åíèå, òî åñòü ÿâëÿåòñÿ íåîñ-
ïîðèìîé öåííîñòüþ. Íî ñîâðåìåííàÿ ìûñëü ðàçðóøèëà âñå íåîñïîðè-
ìûå èñòèíû.

Òàêèì îáðàçîì, îòðèöàíèå ñàìî ïî ñåáå ÿâëÿåòñÿ åäèíñòâåííûì íåîñ-
ïîðèìûì ïðèíöèïîì, òàê êàê äàæå òå, êòî îòðèöàþò, äîëæíû ïðèçíàòü
ýòî êàê ñîáñòâåííûé ïðèíöèï. È íåãàòèâíûé ïðèíöèï ìîæíî ðàñ-
ñìàòðèâàòü êàê ïîçèòèâíûé ëèøü ïîñòîëüêó, ïîñêîëüêó îí ðàññìàò-
ðèâàåòñÿ êàê îòðèöàíèå òîãî, ÷òî ÿâëÿåòñÿ îòðèöàòåëüíûì.

Êîíñòèòóöèÿ ñàìà ïî ñåáå ìîæåò ðàññìàòðèâàòüñÿ êàê “íåãàòèâíûé”
ïðèíöèï. Íà ñàìîì äåëå îíà ðàáîòàåò â òó ñèëó, êîòîðàÿ ÿâëÿåòñÿ îò-
ðèöàòåëüíîé â òîì ñìûñëå, ÷òî îíà ïîäðàçóìåâàåò êîíôëèêò è ãîñ-
ïîäñòâî. Êîíñòèòóöèÿ â ñâîþ î÷åðåäü òàêæå ðàññìàòðèâàåòñÿ ñ ïîëî-
æèòåëüíîé òî÷êè çðåíèÿ, ïîñêîëüêó ÿâëÿåòñÿ “íåãàòèâíîé” ïî îòíî-
øåíèþ ê âëàñòè. 

Åñëè ïðèíöèï ÿâëÿåòñÿ îòðèöàòåëüíûì, òî êàæäûé àñïåêò ïîëèòè-
÷åñêîé æèçíè ìîæåò áûòü îòðèöàòåëüíûì; íà ñàìîì äåëå êàæäàÿ ïîëî-
æèòåëüíàÿ ÷åðòà ïîëèòè÷åñêîé æèçíè ìîæåò ñòàòü îòðèöàòåëüíîé, à
íå òîëüêî êàêèõ-ëèáî çàêîíîâ, íî äàæå ñàìèõ êîíñòèòóöèé.

Ñ ôèëîñîôñêîé òî÷êè çðåíèÿ ìîæíî èçáåæàòü "ëîâóøêè íåãàòèâíî-
ãî". Íàì óäàåòñÿ äåëàòü ýòî, êîãäà ìû ìîæåì îòëè÷èòü ïîçèòèâ îò íåãà-
òèâà. Â ïîëèòè÷åñêîé ñôåðå ýòî îçíà÷àåò âèäåíèå êîíñòèòóöèîííîãî
êàê àñïåêòà ÷èñòîé ïîçèòèâíîé òî÷êè çðåíèÿ.
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