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BCTYIIUTEABHOE CAOBO
OPENING SPEECHE

TATYIK APYTIOHAH
IIpedcedamenv Koncmumyyuonnoeo Cyoa Pecnybauxku Apmenus

YBakaeMble YUaCTHUKU Me>XKAyHapOAHON KoH(epeHIun!
YBaskaeMble ToCTH!
AaMbl U rocroaa!

ITprBeTCTBYIO BCEX YU4aCTHUKOB KOH(bepeHIIUN U KeAar0 BCeM HAIIIUM I'oC-
TAM NPUATHBIX AHeU B ApMEHHM M NIAOAOTBOPHOM palboTEL. Maesa co3biBa
sToM KoH(depeHIIMU BO3HUKAA B KOHIle gaHBapsa 2016 ropa B CtpacOypre B
pe3yabTaTe BcTpeu ¢ ['eHepanbHBIM cekpeTtapeM CoBeTa EBpombl rocmopu-
HOM SraanpoMm, IlpepcepaTeneM EBpomeiickoro cypa mo IIpaBaM deAOBeKa
rociopuHoM Parimonam u IlpeacepaTeneM BeHelmaHCKOM KOMUCCHUM TOC-
HOAMHOM ByKMKKMO.

Bo BpeMs 3THX BCTped OBIAO BBIPAKEHO 0CO00e OeCHOKOUCTBO B CBA3HU C
KOHCTUTYLIMOHHBIMU KPU3UCAMH B Pa3AMYHBIX CTpaHaX, OUeBHAHBIM per-
peccoM B cdepe BepXOBEHCTBA IIpaBa W KOHCTUTYIIMOHHOM AeMOKpATUH,
KOHCTUTYLITUOHHEIM Ae(PpUIIUTOM B psAe rocypapcTB Bocrounoit EBponsl u
crpaln ObiBaiero CCCP.

Ha npominrott Hepene Ha 108-oM mmaeHapHOM 3acepaHUU BeHellMaHCKOM KO-
MHCCUU TaK>Ke IIPO3By4yanrd TPeBOTa B CBA3U C 3TUMU SABAEHUAMU. UTO Ae-
AaTh? Kak rapaHTUpoOBaTh O€CIIOBOPOTHOCTE KOHCTUTYIIMOHHBIX Pa3BUTHY,
IIOCAEAOBATEALHBIN Iporpecc B chepe obecIieueHrs BepXOBEHCTBa IIpaBa?
Kak npeoporeTh COBpeMeHHBIe BBEI30BBI, OpOIllleHHBIe KOHCTUTYIIMOHAAM3-
My ¥ KOHCTUTYIJUOHHOU KYABType. OTO BOIIPOCH], OTBETHl Ha KOTOpPhIEe MBI
OKMAQEM YCABIINIATL B XOAe OOCY)KA€HUM Ha Hacrosdued KoHdepeHInuU.
[To3zxke Bam OypeT mpepocTaBAeHa BO3MOKHOCTE YBHUAETH BHAEOIIOCAAHUE
oT I'ereparbHOrO cekperapsa CoBera EBponbl u I'lpeacepaTens EBpomnericko-
ro CyAa IIO IIpaBaM YeAOBeKa.

C 6AaPOAapHOCTbIO oTMeqy, 94TO C HaMU HAXOAUTCS FeHepaAbeH?I AUpPEK-
TOPD FeHepaABHOI'O AUPEKTOpATa IIO IIpaBaM YeAOBeKa M BePXOBEHCTBY IIpa-
Ba CoBera EBpOHBI T'OCIIOAH Byaﬁﬂ, AI00E3HO COTAACHBIINMCS TaK’Ke BhIC-
TYyIIUTH C 00BEMHBIM AOKAAAOM.

BecnperieaenTHoe ydactme Ha Hamen Koudgepenmun obecrneunnr EBpo-
ITEVICKUM CYA IO IIpaBaM YEeAOBEKa - AECSTh ITPEACTABUTEAEH, OOABIIIas YacTh
KOTOPBIX BBICTYIIUT C AOKAaAaMu. 51 GraropapeH MM 3a MPUHSATHE TPUTAAQ-
IIeHUST M 3@ UX MPEACTaBUTEAbCKOE ydacTHe.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUU




TATUK APYTIOHSH. KOHCTUTYIIMOHHBIN CYA PECITYBAVIKY APMEHUSA

Kak u B mportiabie Toabl, HacTodllasd KoHdepeHIUs opraHu3oBaHa IIpHU
aKTUBHOM y4dacTuu BeHenuanckoy komuccum Cosera Esponsbl. SI odueHb
papa, 9YTO CETrOAHSI C HAaMU OAUH M3 OCHOBaTeAer Komwuccuu, npodeccop YHU-
BepcuteTta OCAO TOCHOAWMH XeAbreceH, KOTOPBIM SABASETCSA TakKe [Ipea-
cepatrereM Hayunoro cosetra BeHermuanckon komuccum CoeTa EBpOIIEL
3ameuy KCTaTH, U4TO IOA IIPEACEAATEABCTBOM I'OCIIOpAUHA XeAbrecena Hayu-
HBIM coBeTOM KoMwuccum ObIAa pacCMOTpPeHa BBIABUMHYTAs MHOIO KOHIIEII-
us IpoBepeHUsT HacToslel KoHdepeHITUun, U ero IMOAOKUTEABHBIN OTBET
OBIA TIpepcTaBAeH Ha 107-oM ITAeHapHOM 3acepaHuM BeHelmaHCKOM KOMUC-
CHUMU.

1 e Pa3 110 pAa3HBIM IMIOBOAAM OTMEYdA, UTO OAVH M3 YAEHOB BeHeHI/IaHC-
KON KOMUCCUU TOCIIOAH l'oroBaThINT Ha IIPOTA>KeHUHr IIOYTU ABYX IIPO-
ITEeAIITIX AeCHTI/IAeTI/IfI IIOCACAOBATEABHO IIpUAAl'daA BCe YCHUAUI B BOIIpOCe
BOCIIPpUATHUA KW pPeaAr3allM IIPUHIWIIa BEpPXOBEHCTBA IIPdBa. OueHb paa,
YUTO OH y4acCTBYyeT B Halien KOH(l)epeHLII/II/I 1 BBICTYIIUT C AOKAAQAOM.

CekpertapuaT Benenmanckon komuccum mpepctaBasieT Lllapaort ae Bpy-
TEeAb, KOTOPasl SIBASIETCSI OAHOM M3 HAIlIMX AABHUX KOAAET U Apy3ed Apme-
HUU.

BecnpenepeHTHBIM gBASeTCS Takyke ydacThue B KoHdepeHIIMU Aeaeranui
OpPTaHOB KOHCTUTYIIMOHHOTO IIPABOCYAWS IIOUTH TPUAIIATH CTpaH. Sl mpu-
BETCTBYIO HAIlIMX KOAAET, IPUOBIBIINX B ApMeHUto n3 Axbanuu, bocanu u
I'epueroBunsl, beaapycu, Ocronmm, Typrnuu, Wrtaruu, AarsBuu, [loawbmn,
XopBatuu, Kumnpa, Benrpuun, Kaszaxcrana, Keipreiscrana, MoapoBel, Ye-
xuy, Ilopryraauu, Poccum, CroBakum, CroBenun, Cepbun, ['py3un, Taa-
KUKUCTaHa, YKpPanHbl 1 OUHATHAUMN.

B nmocaepHE TOABI CaMOe aKTUBHOE COAEMCTBUE B IIPOBEAEHUM OpTraHU3ye-
MbIx KorcrurynuoHabM CyaoM PecnyOamku ApMeHHsS MeKAYHAPOAHBIX
KoHQepeHIIUN OKa3bliBaeT EpeBaHckuii oguc 'epmaHckoro ooOIecTBa IO
Me>KAYHApopHOMY coTrpypHudecTBy GIZ, 3a 4TO BEIpa’kaeM Hally IAyOoO-
Kyl IIPU3HATEABHOCTb.

YBa)kaeMble KOAAern!

Muorue u3 Bac, MOMMMO y4YacTHsI B 3THUX ABYXAHEBHBIX OOCYKAEHUSIX,
BCKOpE CTaQHYT COy4YpepUTensiMu Me>KAYHapOAHOTO aHAAUTUYECKOTO IIeHT-
pa "KoHCTUTYIMOHHAA KyAbTypa'.

YBepeH, YTO HAIllM COBMECTHbBI€ YCHUAUSI BHECYT BECOMBIM BKAAQA B ITPEOAO-
A€HHE BBISOBOB, 6pOH_IeHHBIX TaPaHTUPOBAHUWIO BEPXOBEHCTBA IIpaBad U YyT-
BEPXXAECHUIO KOHCTHTYHHOHHOﬁ AEMOKpPATHUX B COBpPEMEHHOM MUpe.

’Keaaro BceM HaM ITAOAOTBOPHOM pabOTHI.



GAGIK HARUTYUNYAN
President of the Constitutional Court of the Republic of Armenia

Honorable participants of the International Conference,
Dear guests,
Ladies and Gentlemen,

I would like to greet the participants of the Conference. I welcome you in
Armenia and wish our guests a nice stay and fruitful activities.

The idea of organizing this Conference appeared in Strasbourg at the end
of January 2016 as a result of meetings with Mr. Jagland, Secretary General
of the Council of Europe, Mr. Raimondi, President of European Court of
Human Rights and Mr. Buquicchio, President of the Venice Commission.

During these meetings a concern was expressed regarding the constitutional
crisis in different countries and obvious retrogress in the fields of rule of
law and constitutional democracy in a number of countries of the Eastern
Europe and former USSR in regard to the deficit of constitutionality.

Last week at the 108t Plenary Session of Venice Commission a concern
was expressed regarding these phenomena. What to do? How to guarantee
the irreversibility of the constitutional developments in the domain of
safeqguarding the coherent progress of the rule of law? How should the cur-
rent challenges of the constitutionality and constitutional culture be
overcome? These are questions the answer to which anticipated during the
discussions of the topics of the conference. Later you will have the chance
to watch the video addresses of the Secretary General of the Council of
Europe and President of the European Court of Human Rights.

[ would like to emphasize with gratitude that Mr. Boillat, Director General
of Human Rights and Rule of Law at the Directorate General has agreed
to make an extensive presentation.

Ten members of the European Court of Human Rights are attending our
Conference and some of them will make presentations. I am grateful for
accepting our invitation and for this representative participation.

As during the last years, this Conference is also organized and conducted
with active assistance of the Venice Commission of the Council of Europe.
I am very glad that Mr. Helgesen, Chair of the Scientific Council of the
Venice Commission of the Council of Europe, professor of the University
of Oslo is participating at the conference. Meanwhile, the Scientific
Council chaired by Mr. Helgesen discussed my concept on organizing this
Conference and expressed his positive attitude at 107th Plenary Session.

I have frequently mentioned at different events that Mr. Holovaty, member

of the Venice Commission, during the last two decades consistently has
done his best for the perception and application of the principle of rule of
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law. I am glad that he participates in our Conference and will make a
presentation.

The Secretariat of the Venice Commission is represented by Ms. Charlotte
de Broutelles, who is a longtime friend and partner of Armenia.

Delegations of the bodies of constitutional justice from over thirty
countries participate at the Conference. I would like to greet our partners
from Albania, Bosnia and Herzegovina, Belarus, Estonia, Turkey, Italy,
Latvia, Poland, Croatia, Cyprus, Hungary, Kazakhstan, Kyrgyzstan,
Moldova, Czech Republic, Portugal, Russian Federation, Slovakia,
Slovenia, Serbia, Georgia, Tajikistan, Ukraine and Finland.

During the past years, Yerevan Office of the German Corporation for
International Cooperation (GIZ) has been assisting most actively the
International Conferences conducted by the Constitutional Court of the
Republic of Armenia, and we express our gratitude.

Dear colleagues, many of you not only will participate in our discussions,
but tomorrow will become the co-founders of the International Analytical
Center "Constitutional Culture"” likewise.

I am convinced that our mutual efforts would greatly contribute to ensuring
the rule of law in the contemporary world for overcoming the challenges
of establishment of constitutional democracy.

I wish all of us a fruitful Conference.




BUAEOIIOCAAHUA
VIDEO-ADDRESS

THORBJORN JAGLAND
Secretary General of the Council of Europe

Dear guests,

I am sorry that I cannot be with you in person today. Although I am
pleased that our Director General Philippe Boillat is representing the
Council of Europe.

I would like to commend the Constitutional Court of the Republic of
Armenia and its President, Mr. Harutyunyan for having organized this
Conference. It is 15 years since Armenia joined our organization. In that
time it has fulfilled many of its obligations. And today there is a strong
appetite in the country for the further reform in order to strengthen democ-
racy, human rights and the rule of law.

Earlier this year the Council of Europe launched with the Government
in Yerevan a dedicated action plan to support Armenia on that path. One
of its main priorities is justice reform, in particular, constitutional jus-
tice. So I am especially pleased that our Venice Commission globally
recognized for its expertise in this field has coordinated to this event
and that you will be looking, among other things, at the Commission's
recent Rule of Law Checklist. It sets am extremely important guide for
all member states.

I understand that your Conference will also analyze the role the constitu-
tional courts can play for overcoming constitutional legal gaps and legal
uncertainty and other very important issues. And I hope that in your dis-
cussions you are able to draw a clear line between legal theory and con-
crete implementation not least because this may be looked on and used by
fellow member states.

We will certainly be taking note in Strasbourg and I would like to wish
all the best for the next two days. I will look forward to hear the out-
come.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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TYPBBEPH SITAAHA. COBET EBPOIIbI

TYPBBEPH ATAAHA
Tenepanvuuiii cekpemaps Cosema Eeponvi

YBakaeMble TocTu!

Corkanero, 4To He MOTY CeTrOopAHs OBITh PIAOM C Bamu. HecMmoTpd Ha 3ToO, 4
paa, uro Ham [eHeparbHBIN pAupekTop Ouaunm Byaiis npeactaBasieT CoBer
EBponsL.

51 xorea ObI mOOAAropapuTh KorcTuTyinoHHbIN Cyp PecnyOAauKu ApMeHUA
u ero Ilpepceparens r-uHa ApyTIOHSIHA 3@ OPraHU3aldI0 3TOU KOH(EpeH-
nuu. [Ipomno 15 AeT ¢ Tex mop, Kak ApMeHHd CTara YAEHOM Hallled opra-
HU3AIUU. 3@ 3TU I'OABL OHA BBIIIOAHMAA MHOTHE M3 CBOUX 0043aTeAbCcTB. U
CEeTOAHS B CTpPaHe eCThb OOABIIOe JKeAaHMe AAABHeHIIUX pedOopM B I[eAdX
VKpeNAeHUs AeMOKpaTuy, IIpaB YeAOBeKa M BEepPXOBEHCTBA IIpaBa.

B stom ropy CoBeT EBponIbI COBMECTHO C IIPaBUTEABCTBOM APMEHNM Hadan
peaAm3aInio CIelMaAbHOTO MMAaHa AEWCTBUM TTO0 OKa3aHUIO MTOMOIHA ApMe-
HUU Ha 3TOM IyTU. OAHUM M3 TA@BHBIX IIPUOPUTETOB SIBAsIETCS pedopma
CHUCTeMBI IIPaBOCYAMS, B YaCTHOCTU KOHCTUTYILIMOHHOTO IpaBocyaus. [Tos-
TOMY s1 OCOOEHHO pap, uyTo BeHeruaHcKass KOMUCCHS, BCEMUPHO IIPU3HAH-
Has 3@ CBOM OIBIT B 3TOYW OOAACTH, KOOPAMHUPYET 3TO IIPOoIiecc, U YTO BH,
IIOMMMO BCero Ipouero, 6yapeTe yUWUTHIBATh HEAABHO NPUHATHINM Komuccu-
et KOHTPOABHBIN CIIMCOK BEpPXOBEHCTBA MTpaBa. OH IBASETCS Ype3BBIUYaHO
Ba’XHBIM OPHEHTHPOM AASl BCEX CTPAH-YAEHOB.

Sl moHmMMaro, YTO Ballla KOH(EpPEeHINs PaCCMOTPUT TaKKe Ty POAb, KOTO-
PYIO KOHCTUTYIIUOHHBLIE CYABI MOTYT UTPATh B MPEOAOAEHUN KOHCTUTYITH-
OHHBIX TTPABOBBIX MPOOEAOB M TPABOBOM HEOIPEAEAEHHOCTH U B APYTHUX
OYeHb Ba’KHBIX Bompocax. M s HapeloCh, UTO B BAIIUX AMCKYCCHUSX BBl MO-
JKeTe MPOBECTH YEeTKYIO TpaHb MEeXAY IOPUAWMYECKOU Teopuel M KOHKpeT-
HOU peanr3ariei, IOTOMY YTO 3TO HaXOAUTCS B MeHTPe BHUMAHUS CTpaH-
YAEHOB ¥ MOJKET OBITb UMU MCIIOAB30BaHO. MBI, HECOMHEHHO, IPUMEM 3TO
BO BHUMaHUe B CTpacOypre.

Sl xouy mo)KenaTh ydyacTHUKaAM KoHpepeHIUM TAOAOTBOPHOMN pPabOTHI U
BCero Hauayulrero. 5 0ypy ¢ HeTeplieHHeM >KAQTh pe3yAbTaToB KoHepeH-
1A,




GUIDO RAIMONDI
President of the European Court of Human Rights

Mr. President Harutyunyan,
Dear colleagues,
Ladies and Gentlemen,

It was unfortunately impossible for me to attend this important Yerevan
International Conference, but I am happy that quite a number of my fel-
low judges of the European Court of Human Rights are present and with
no doubt make valuable contributions to the debate.

This is a sign of the growing importance of the dialog between the Strasburg
Court and the Supreme and Constitutional Courts of the contracting states
of the European Convention on Human Rights. The more and more pro-
foundly that we realize the message of the interministerial conference held
in Brussels in March last year share the responsibility, is the key to resolv-
ing the difficulties and challenges of the European system for the protection
of Human Rights, the greater will be its efficiency and its relevance.

This dialog will be institutionalized with the entry into force of the Protocol
No. 16 to the Convention. There are so far six ratifications out of the ten
which are required. I understand that quite a few are in the pipeline. The
President of the French Republic Mr. Francois Hollande gave his assurance
in the Parliamentary Assembly of the Council of Europe last week on 11
October that he will personally speed up the national procedure to ratify
the Protocol. So I very much look forward to the start of this new form of
cooperation.

Allow me also to mention the network of the European superior courts. A
project is launched by Dean Spielmann. It started on trial basis with the
superior courts of the host country.

Now it is open to all the European superior courts wishing to join. This is
a relatively modest venture designed to allow the exchange of information
on the respective case law of the Strasbourg Court and the domestic
courts. But it has already proven to be a precious tool not only for its
intended function but also for developing trust and communication
between European and the national levels.

Both topics of this International Conference are extremely important.

The first issue, the role and significance of the Venice Commission Rule of
Law Checklist is obviously of interest to the Strasbourg Court. The Rule of
Law as the Venice Commission document rightly underscores is mentioned
in the Preamble to the Statute of the Council of Europe as one of the three
principles which form the basis of all genuine democracy along with indi-
vidual freedom and political liberty.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

11



12
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Article 3 of the Statute makes respect for the principle of the Rule of
Law: a precondition for accession of new member states to the organiza-
tion and thus to the Convention. The fact that the accession to the
Convention is linked through the membership of Council of Europe goes
beyond the simple geographical dimension of the European system for
protection of Human Rights. It expresses the idea that Human Rights
cannot be protected in the sense of Convention without affirming and
practicing the Rule of Law and democracy. The Rule of Law is thus one
of the three inter wide and partly overlapping core principals of the
Council of Europe with democracy and Human Rights. The close rela-
tionship between the Rule of Law and democratic society has been
underlined by the European Court of Human Rights through different
expressions. The achievement of these three principles: respect for the
Human Rights, pluralistic democracy and the Rule of Law is regarded as
a single objective, the core objective of the Council of Europe to be pur-
sued obviously mainly through the Convention and the court. The sec-
ond issue the role of the constitutional courts in overcoming legal gaps
and legal uncertainty is also extremely interesting. In ideal when some
national courts like the French Council has started to apply the
Convention to the areas not yet covered by the jurisprudence of the
Court.

Mr. President Harutyunyan,
Dear colleagues,

I have no doubt that your debates will be rich and fruitful, and that my col-
leagues from the Strasbourg Court will make significant contributions to
them.

I wish you all an excellent conference.

I'BUAO PAHMOHAMN

Ilpedcedamenwv Esponeiickoeo cyda no npaéam uenogexka

YBakaeMbiti [IpepcepaTernb r-H ApyTIOHSH!
YBa>kaeMble KOAAeTH!
AaMbl 1 Tocmoaa!

K corxaneHuio, 1 He CMOI' IPUHATH y4aCTHe B 3TOM BeChbMa Ba’kHOU Epe-
BAHCKOM MEXAYHAPOAHOUN KOH(epeHIUH, HO 4 paj, YTO Ha HeU IIPUCYTCT-
BYIOT MHOTHE MOM KOAAETH - CyAbU EBPOIIEMICKOIO Cypa IO IIpaBaM 4YeAo-
BEKa, U OHU, O€3YCAOBHO, BHECYT IIeHHBIM BKA3A B AUCKYCCHUM.



OTHU BCTPEUU TOBOPAT O PACTyIel Ba’KHOCTH puasora Mexpy CrpacOypr-
CKMM CYAOM U BEPXOBHBIMM M KOHCTUTYLHOHHBIMM CyAaMM AOIOBapHUBaloO-
IIUXCA TOCYAQpPCTB EBPONENCKOM KOHBEHIIUU IO IIpaBaM 4YeAOBeKa. Uem
rAyO>ke MBI OCO3HaeM, 4TO IIOCAaHUEe COCTOSBIIENCS B MapTe IIPOIIAOTO
ropa B bprocceae MeKMUHUCTEPCKOM KOH(EPEHIIUN 3aKAIOUAETCS B pa3ae-
A€HUM OTBETCTBEHHOCTM, UTO SBASETCS KAIOUOM K pa3pelleHUuio 3apad U
opoOAeM eBPOIENCKON CUCTEMBI 3alllUTHI ITpaB YeAOBeKa, TeM 3(pdeKTusB-
Hee U aKTyaAbHee OYAET 3TOT IIpoliecc.

Co BcrynaeHueM B cuAy IIpotokoaa N 16 x KoHBeHIUM 3TOT AMAAOT
OyAeT MHCTUTYIJUOHAAM3HPOBAH. Ha AQHHBIM MOMEHT M3 TpeOyeMEIX Ae-
CATHU yKe eCThb 0 paTudukanui. Sl moHMMaro, 4To HEKOTOPEIe U3 HUX HaXo-
MATCS Ha cTapum pa3pabotku. Ha mpoimnoit Hepenae, 11 oktsadps, [pesu-
AeHT OpaHny3ckoi Pecrybauku r-0H Oarasp B [TapaaMeHTCKOM accamOaee
Cosera EBpOnBI 3aBepuA, 4YTO AUYHO YCKOPHUT HAIIMOHAABHYIO IIPOLEAYDPY
patudukanuu [Iporokoaa. Tak 4ToO g ¢ HETEPIEHUEM KAy Hadyana 3TOU HO-
BOU (POPMEI COTPYAHUYECTBA.

ITo3BOABTE MHe Tak’Ke YIOMAHYTb O IIPOEKTE CETH II0 OOMeHYy HHJPOP-
Manueu B OOAACTU CYAOIPOU3BOACTBA E€BPOIIEMCKUX BBICIINX CYAOB.
AAaHHBEIM npoekT 3anyieH AwHoM IlInuAbMaHOM U HAXOAUTCA Ha
S5KCIIEPUMEHTAABHOU (a3de B BBICIIUX CYAAX IIPUHUMAIOLENW CTPAHBL
Terlepb OH OTKPBIT AAS BCeX €BPOIIEMCKUX BBICHINX CYAOB, KEAQIOLIUX
IPUCOEAUHUTHCSA K HeMy. OTO AOCTQTOYHO CKPOMHOe HauWHaHHEe pas-
paboTaHO AAS TOTO, YTOOBI CAEAATh BO3MOJKHBEIM OOMeH MHQoOpMaluen o
COOTBETCTBYIOIleM IIpellepAeHTHOM IpaBe CTpacOyprckoro cypa 4 Ha-
LIVOHAABHBEIX CyAOB. OAHAKO yyKe AOKA3aHO, UYTO ero IIeHHOCTh KaK UHCT-
pyMeHTa O0yCAOBA€HA He TOABKO ero (pyHKIHSAMU, HO U POCTOM AOBEpPUS
U pasBUTHMEM B3aWMOOTHOIIEHUM Ha eBPONelMCKOM U HallMOHAaABHOM
YPOBHSIX.

O06e TeMbl 3TOM MeXAyHapOAHOM KOH(pepeHITUY Ype3BhIlYaiHO Ba’KHEL.

[TepBag Tema "Poab u 3HaueHWe KOHTPOABHOTO CIIMCKA BEPXOBEHCTBA
npaBa BeHeMMaHCKOU KOMUCCHUHU'" TIPEACTABASIET OUYEBUAHBIU UHTEPEC AAA
Crpacbyprckoro cypa. BepxoBeHCTBO NpaBa, KakK IPAaBUABHO OTMEYEHO B
AOKyMeHTe BeHeIMaHCKOM KOMUCCUH, YIIOMHUHAaeTCs B IIpeaMOyAe YcTaBa
CoBeTta EBpombl B KayecTBe OAHOTO W3 TpeX MIPUHIIMIOB, AeXKallux B
OCHOBE AIOOOM WMCTUHHOM AEMOKPATHUM HApgAy C UHAUBUAYAABHBIMU U
TOAUTUYECKHUMH CBOOOAAMM.

Cratess 3 YcTaBa OpUAQET OOABIIOe 3HaYeHHWe NPUHIIUITY BEPXOBEHCTBA
IpaBa, YTO SBASIETCSI TIPEAINOCHLIAKOM AASL TIPUCOEAMHEHUS HOBBIX
TOCYAQPCTB-UYAEHOB K OpPraHM3alluy U TeM caMbiM K KouBeHnuu. ToT ¢akT,
YTO IpUcoeprHeHVe K KoHBeHIIMU CB3aHo ¢ yareHCTBOM B CoBeTte EBpoOIIHI,
BBIXOAUT 3@ PaMKM IIPOCTOTO TeorpauyuecKOro acmneKTa eBpONeNcKOMn
CHUCTEMBI 3alIUTHI TpaB YeAOBeKa. JTO O3HavaeT, 4TO B paMKax KoHBeHIUN
mpaBa dYeAOBeKa He MOTYT OBLITh 3alullleHbl 0e3 3aKpenAeHusd u
HCIIOAB30BaHUS Ha IIPAKTUKEe BEPXOBEHCTBA IIpaBa M AEMOKpPaTHH.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUU
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I'BUAO PAUMOHAMN. EBPOITEVICKUN CYA ITO ITPABAM YEAOBEKA

Takum 00pas3oM, HapsgAy C AeMOKpaTHeH U IIpaBaMU YeAOBEKa, BEPXOBEHCT-
BO IIpaBa SIBASETCS OAHUM U3 TPeX B3aMMOCBS3aHHBIX U YaCTUYHO COBIIA-
AQIOIIUX OCHOBHBIX NpuHNUNOB npaBa CoBera EBpombl. TecHas B3auMo-
CBs3b Me>XAY BEPXOBEHCTBOM IIpaBa M A€MOKpATHYeCKUM OOIeCTBOM He-
OAHOKPATHO OTMedarach EBponelicKuM CypOM IIO IIpaBaM YeAOBeKa.

COGAIOAQHI/IQ TaKUX TpeX IIPUHITUIIOB, KaK YBa’KeHUe IIPpaB 9eAOBeKa, IIAIO-
PaAuCTHYEeCKad AeMOKpPATHA U BEPXOBEHCTBO IIPpABA PACCMATPUMBAETCA KaK
€AlHAadA IIeAb, OCHOBHAA 3dAd4a CoBeTta EBpOHBI, 1 OHO T'AdBHBIM o6pa30M
AONKHO OCYIIECTBAATHCA ITIOCPEACTBOM KOHBeH]J;I/II/I n CypOB.

Boabmiol mHTEpec BBI3LIBAET Tak’Ke BTOpPAasd TeMa O POAM KOHCTUTYIIUOH-
HBIX CYAOB B IIPEOAOAEHUHU ITPABOBHIX IIPOOEAOB M IIPABOBOM HEONPEAEAEH-
HOCTH. B mpeane — 3TO KOTA@ HEKOTOpPHIE HAIlMOHAABHBIE CYABI, KakK, Ha-
npumep, Koacrurynyonusiti CoBer OpaHiiny, HadaAu TIPUMEHATh KOHBeH-
U0 B chepax, KOTOPHIE MIOKA €ellle He BXOAAT B opucnpyapeHnuio Cyaa.

YBakaeMnilt IlpepcepaTtens r-H ApyTIOHSH!
YBa)kaeMble KOAAETH!

Sl HUCKOABKO He COMHEBAlOCh B TOM, 4TO Bamm apuckyccum OyAyT BecbMa
COAep>KaTeABHBIMU U PEe3YABTAaTUBHBIMH, @ MOM Koareru u3 CrpacOyprc-
KOTO Cypa BHECYT CBOM 3HAQUUTEABHBIN BKAAA B pabdory Kondepernumn.

’Kenaro BceM TAOAOTBOPHOM paboThI!




ITPUBETCTBEHHbBIE CAOBA
WELCOMING SPEECHES

PHILIPPE BOILLAT

Director General for Human Rights and Rule of Law
of the Council of Europe

Dear Mr. Harutyunyan,

Dear Mr. Tatoyan,

Esteemed and honourable Judges,

Excellences,

Ladies and Gentlemen,

On behalf of the Secretary General of the Council of Europe,

Mr. Thorbjern Jagland, it is a great honour and a real pleasure for me to
open this conference in Yerevan. I would like, at the outset, to congratu-
late the organisers on arranging such a timely and important event.
Indeed, the role of the constitutional courts in preserving the coherence
and harmony of the domestic legal order is crucial. I am delighted to be
here since my Directorate General is actively involved in cooperation with
all higher courts of our member States, including all those represented in
this hall.

I would like to thank the organisers in particular for choosing this forum
to promote the Venice Commission's Rule of Law Checklist, which was
recently endorsed by the Committee of Ministers of the Council of Europe.
The timing for our discussion is perfect, the Rule of Law Checklist being
an innovative tool for systematic constitutional monitoring in our member
States. The Rule of Law Checklist is intended to facilitate a correct and
consistent understanding and interpretation of the concept and thus to
facilitate the effective application of the principles of the Rule of Law in
practice. I am confident that the next day and a half will produce fruitful
discussions and concrete recommendations in that regard.

We should bear in mind, however, that the new Rule of Law Checklist is
not an isolated tool. It should be taken in the context of the Council of
Europe's overall policy directed to enhance the independence, efficiency
and quality of justice.

The Sofia Conference in April this year was another important milestone.
It provided an opportunity for Ministers of Justice and representatives of
the judiciary at the highest level to take stock of recent reforms in the jus-
tice sector and to identify challenges. It resulted in an Action Plan for the

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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five years ahead on strengthening judicial independence and impartiality,
defined as the indispensable precondition of the Rule of law.

The Supreme and Constitutional Courts of our member States have an out-
standing role to play in the implementation of both the Action Plan and
the new Checklist. I am looking forward to addressing these topics with all
of you.

Mr. President,

The Conference is also supposed to address another important topic: the
role of the supreme and constitutional courts in dealing with legal gaps
and inconsistencies. Indeed, problems in compliance with our common
standards arise most frequently in court practice, not in the texts them-
selves. Disharmonised judicial practice is the source of incoherence and
legal uncertainty. Hence the need for special measures to be taken by the
higher courts to ensure harmonisation of the case law at national level with
a view to preventing uncertainty and remedying failures.

Our cooperation projects have thus created platforms for more dialogue
between judges, including the Strasbourg Court and national courts at dif-
ferent levels. These activities go hand in hand with good quality training,
to which the HELP Programme significantly contributes. We will thus, sys-
tematically include the component dealing with the harmonisation of the
case law in our work vis-a-vis all member States. I am convinced that our
debates today and tomorrow will provide very valuable information and
views to allow our activities to be consolidated and complemented.

Before we start our work, I would like to thank the GIZ and the European
Union for their support in funding and organising this Conference. I am
also happy to note that the discussion of these important themes is hap-
pening in a format, which is turning into an excellent tradition. Yerevan
conferences are becoming traditional venues for exploring constitutional
aspects of themes related to rule of law and human rights.

I wish you a fruitful Conference and look forward to our discussions.



DOUAUIIIT BYAMA

Tenepanvhuiii dupexmop lenepaavrhoeo dupekmopama
no npasam uenosexka u eepxosencmay npasa Coeema Eeponbi

YBa>kaeMbIt TOCHOAUH ApPYTIOHSIH!
YBa>kaeMbIM TOCIIOAMH TaTostH!
MHoroysa>kaeMble CypbH!

AaMbl 1 rocnopa!

AAsT MeHST OOABIIIas YeCThb ¥ MHE BecbMa IPHUSATHO OTKPHITL 3Ty KoHpepeH-
nuio 3pech B EpeBane or uMeHu ['eHepaabHOro cekperapss CoBeta EBpormnl
r-Ha TypOrépHa fAraaspa. Ilpexxape Bcero g xoTtea OBl IO3APABUTH OPraHU-
3aTOPOB 3a WHUIIMUPOBAHNE TAKOTO CBOEBPEMEHHOTO U Ba’KHOT'O COOBITHS.

AeNCTBUTEeABHO, KOHCTUTYIITUOHHBIE CYABI UTPAIOT PEIIalolyi0 POAb B CO-
XpaHeHU! eAMHCTBA ¥ COTAQCOBAHHOCTH BHYTPEHHETro MPaBOBOTO TOPSIAKA.
S Tak>Ke pap HAaXOAUTHCS 3A€Ch, TIOCKOABKY Halll [‘eHepaAbHBIN AUPEKTOPaT
aKTUBHO COTPYAHWYAET CO BCEMH BBICIIMMM CYAAMH HAIIUX TOCYAAPCTB-
YAEHOB, BKAIOUAS U Te, KOTOPhIE TPEACTaBACHBI 3AECh.

1 xoTea OBI MOOAATOAQPUTH OPTAaHM3ATOPOB, B YACTHOCTHU, 3a BBHIOOP AaH-
HOro (hopyMa AAS IPEACTABACHUS IIPUHATOrO BeHemaHCKOM KOMHUCCHEN
KOHTPOABHOTO CIIMCKa BEPXOBEHCTBA IIPaBa, KOTOPHIM HEAABHO OBIA OA0D-
per KomureroM MuHuCTPpOoB CoBeTa EBponbl. BpeMsa npoBepeHUs HaAIIero
OOCYy>KA€HUS BBEIOPAHO HAEAABHO: KOHTPOABHBIM CIHMCOK BEPXOBEHCTBA
IpaBa SIBASIETCSI MHHOBAITMOHHBIM MHCTPYMEHTOM AAS IIOCAEAOBATEABLHOTO
KOHCTUTYIIMOHHOTO MOHHUTOPMHIA B HAIINX I'OCyAapcTBax-ureHaX. KoHT-
POABHBIN CIHMCOK BEPXOBEHCTBA IIpaBa PACCUYUTAH OOAETYUTH IIPABUABHOE
U TIOCAEAOBATEABHOE ITOHMMAHMWE M TOAKOBAHME IIOHATHUS BEPXOBEHCTBA
IIpaBa ¥ TeM CaMbIM CIIOCOOCTBOBATH 3(h(HEKTUBHOMY IIPUMEHEHUIO IIPUH-
LUIIOB BEPXOBEHCTBA IIpaBa Ha IIpaKTUKe. 51 yBepeH, 4TO 3TU AHU OYAyT
IIAOAOTBOPHEIMU AASL OOCY’KAEHUU U KOHKPETHBIX PEKOMEHAALWN.

OAHAKO chaepyeT MMeTh B BHAY, YTO KOHTPOABHBIM CIIMCOK BEPXOBEHCTBA
IpaBa He 49BASIeTCI HW30AUPOBAHHBIM HHCTpPyMeHTOM. Ero caeapyer mpu-
HUMAThb B KOHTEKCTe o0Ilel noantuku Coseta EBpOIB], HallpaBA€HHOM Ha
HOBHIIIIEHNE HEe3aBUCUMOCTH, 3(P(HEKTUBHOCTH 1 KAdeCTBa ITPABOCYAUS.

Koudepennusa B Coduu B alpese 3TOTO TOAA CTaAd ellle OAHOUM Ba’KHOM
Bexo#. OHa Aara BO3MOKHOCTH MUHUCTPAM IOCTUIIUU U IIPEACTaBUTEASM
CcyAeOHOM CHCTeMBI BEICIIIETO YPOBHS ITOABECTH UTOTH IOCAEAHUX pedopm
B cpepe TPaBOCYAVS U BBEISIBUTH IPOOAEMBI. DTO IPUBEAO K IPUHATHIO HA
MIOCAEAYIOIHe TAThb AeT [1raHa AeUCTBUYM MO YKPENAeHUI0 He3aBUCHUMOCTHU
1 OeCHpUCTPACTHOCTU CYAOHOM CHUCTEMBI, SBASIONIErocs He3aMeHWMOU
MIPEeAIOCHIAKOY BEPXOBEHCTBa IIPaBa.

BerOBHBIe 1 KOHCTUTYLIMOHHBIE CYAbI HAIlIUX T'OCYyAAPCTB-YA€HOB UI'DAIOT
OI'POMHYIO POAB KaK B OCYIIIeCTBACHUHN IThana AeﬁCTBHﬁ, TaK W HOBOTIO

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUU
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KOHTPOABHOI'O CIIMCKa BEpPXOBEHCTBA IIpaBa. 1 ¢ HeTepIeHueM JKAY MO-
MeHTa, KOTAA CMOTY IIOAEAUTHCS ¢ BamMu 3TuMH TeMaMu.

Focmiopms [NpeacepaTenn!

KoudepeHIIng NOMHUMO BCETO AOAKHA OOPATUTHCA €llle U K APYTrOM Bak-
HOU TeMe — K POAU BEPXOBHBLIX M KOHCTUTYILMOHHBIX CYAOB B OTHOIIEHUU
IPaBOBBIX MOPOOEAOB M HECOOTBETCTBUU. AEUCTBUTEABHO, IPOOAEMEBI B
COOTBETCTBUU C HAIIUMU OOIIMMM CTAHAAPTAMU 4allle BCero BO3HUKAIOT B
CyAeOHOU NIPaKTHKE, a He B caMuX TeKcTax. HerapMoHWuYHag cypeOHasa Ipak-
THKa SIBASIETCSI WCTOYHHKOM HECOIAaCOBAHHOCTM U IIPABOBOM HeOIIpeAe-
AeHHOCTH. OTCIOAQ BBITEKAET HEOOXOAUMOCTL IPUHSATUS CIIelHaAbHBIX
Mep, HeOOXOAUMBIX AASl BBIIIECTOSIIIMX CYAOB IO OOeCIleUeHUIO rapMOHU-
3a1My MIPeLeASHTHOTO IIpaBa Ha HAIlMOHAABHOM YPOBHE C IIEABIO IIPEAOTBpa-
LIEeHUS HEeOIIPEAEACHHOCTH M YCTPaHEHUs IIPOOEAOB.

TakuM 0o0pa3oM, HAIIK IIPOTPAMMBI II0 COTPYAHUYECTBY CO3AAAU NAATdOP-
My AAS PACIUIUpPEHUs AWAAOra MeXXAY CYABSIMH, BKAOUas CTpacOyprcKuu
Cy) U HAIlMOHAABHBIE CYABI PA3HBIX YPOBHEU. OTU ACUCTBUS HEOTACAUMEI
OT XOPOIIIero KadecTBa IIOATOTOBKH, YeMy Tak’ke criocoocTsyeT [Tporpam-
Ma HELP. Takum 00pa3oM, MBI CUCTEMATUYECKU BKAIOYAeM B Hallly paboTy
CO BCEMHU TOCyAAPCTBAMHU-YAEHAMU ITOT KOMIIOHEHT AAS TapMOHU3AIUU
IIPENeAEHTHOrO IIpaBa. 51 yOesXKA€H, UTO B XOA€ CETOAHSIIHUX W 3aBTpalll-
HUX AUCKYCCHUHI OYAYT BBIPQKEHBI PA3ANYHBIE MHEHUsS U OyAeT IIOAydYeHa
IleHHasd WHEAOPMALU, 4TO CIIOCOOCTBYET OOBEAVHEHUIO U PACIIUPEHUIO
HaIIUX AEHCTBUM.

ITpexxpe yeM nNpucTynuMm K pabdoTe, 1 XoTeA Obl moobraropaputsk GIZ u Es-
POIIEMCKUM COI03 3a UX NOAAEP’KKY B (DMHAHCUPOBAHUW W OPraHU3AIUU
paHHOU KoHdepeHnuu. SI TakKe pap OTMETHUTh, YTO OOCY’KAEHHE ITUX
Ba’KHBIX TEM OCYIeCTBASeTCA B opMaTe, KOTOPHIM y>Ke CTar AOOpou
Tpapunivel. EpeBaHcKkue KoH(pepeHIUM CTaHOBATCS TPAAUITMOHHOM IIAOIIIAA-
KOM U3y4YeHUsI U OOCY>KAEHUS KOHCTUTYILIMOHHBIX aclleKTOB TeM, CBS3aH-
HBIX C BEPXOBEHCTBOM IIpaBa M IIpaB UYeAOBeKa.

7Kenaro Bam AoOAOTBOPHOM paboOTHL U C HeTePIIeHUEM JKAY HAIIUX AUCKYC-
cuiil




JAN HELGESEN

Chair of the Scientific Council of the Venice Commission
of the Council of Europe

Mr President of the Constitutional Court,

Honourable Presidents and Judges of Constitutional Courts,
Excellencies,

Ladies and gentlemen,

It is a great pleasure for me to be here with you today and to welcome you,
on behalf of the Venice Commission at the annual Yerevan International
Conference which is, as you know, an annual rendez-vous to which the
Venice Commission attaches great importance.

The Venice Commission has with Armenia, our host country, a long history
of genuine dialogue and often fruitful cooperation. Our dialogue on the
constitutional reform which led to the two 2014 opinions on the draft
amendments to the Constitution was a high point of this cooperation. This
cooperation is ongoing: the Venice Commission recently adopted two
opinions on the electoral code (draft electoral code of 18 April 2016 and
electoral code as amended on 30 June 2016) and we can only but welcome
this mutual trust between Armenia and the Commission

Mr President,

Today we have an ambitious agenda as we will be discussing both the Role
of Constitutional Courts in overcoming legal gaps and legal uncertainty
and the role and significance of the “Rule of Law checklist”, adopted by
the Venice Commission in March last year, in the process of conducting
constitutional monitoring.

Legislative omissions (may) occur in every country, when Parliaments,
which had the duty to legislate, fail to ensure that the relevant and necessary
acts are passed and are complete, they leave a legal gap, lacunae or vacuum
in the legal system. How should these legal gaps be overcome?

What is the role of Constitutional Courts and equivalent bodies in such
situation? Can they, should they filled in the gaps by interpreting the
existing laws, in conformity with the Constitution? How far can they go in
doing so?

On the contrary, should they send back the issue to Parliament, possibly
by declaring the Law unconstitutional?

At what point will it be considered that interpreting the existing laws
equate or is a tantamount to infringe the fundamental democratic principle
of the separation of powers?

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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We can see at this point the obvious link between the two subject matter
chosen for discussion at this Conference: in most, if not all definitions of
the rule of law, separation of powers is a requirement! See for instance the
first report of the Venice Commission on the Rule of Law and the report
drafted in the framework of the Swedish Chairmanship of the Committee
of Ministers (CM(2008)170).

In cases where interpretation is chosen as the best means to overcome
legal gaps, what is needed so that the decision of Constitutional Court or
equivalent body can be considered as fulfilling the legal certainty princi-
ple which is a vital criterion of the Rule of Law?

The Rule of Law Checklist adopted by the Venice Commission — and
endorsed by the Committee of Ministers of the Council of Europe - has
been designed as a tool for the actors who may decide to carry out an
assessment of the respect of the Rule of Law. The checklist enumerates
benchmarks which are not exhaustive but can be use as guidance.

The Venice Commission itself, when dealing with rule of law issues in the
framework of an opinion, has already referred to the checklist; we did so
in particular,

In the Opinion on the Draft Constitutional amendments in France realt-
ing to emergency situations;

- The opinion on Curfews in South Eastern Turkey

- And the Amicus Curiae Brief for the Constitutional Court of Moldova on
the Right of Recourse by the State against Judges

- And, most recently in the opinion on the Act on the Constitutional
Tribunal of Poland.

There are certainly many other possible applications as we will see when
we will come back to the rule of Law checklist later today.

For now, Mr. President, I would like to thank you for having given us the
chance to introduce the checklist to this distinguished audience.

I look forward to our discussions which will, no doubt, be very interesting.
Thank you, Mr. President.

! Report on the rule of Law adopted by the Venice Commission at its 86th plenary session (Venice, 25-
26 March 2011), CDL-AD(2011)003rev par. 23. More can be found in the case-law of the European
Court of Human Rights. The Court considers that the rule of law is a concept inherent in all articles
of the Convention (and uses not only the terms “prééminence du droit”, but also "Etat de droit" in
French). The case-law of the European Court of Human Rights, as summarised in the already men-
tioned report drafted in the framework of the Swedish Chairmanship of the Committee of Ministers
(CM(2008)170), applies the notion of the rule of law to a number of issues, with a rather formal
approach, starting from the principle of legality in the narrow sense, but developing various aspects
of (procedural) due process and legal certainty as well as separation of powers, including the judici-
ary, and equality before the law. In Golder v. UK (1975) 1 EHRR 524, the Court stated (at para.34),
"one can scarcely conceive of the rule of law without there being the possibility of having access to
the courts. See also Philis v. Greece (1991), Series A No. 209, para. 59. The reference to the rule of
law by the Court as inherent in all articles of the Convention gives it, however, a substantive nature
too.



AH XEABI'ECEH

Ilpedcedamenv Hayunoeo cosema Beneyuauckoti komuccuu
Cosema Eeponvi

YBakaeMeii Ilpeaceparens KoHcTurynmonHoro Cypa ApMeHuu!
YBa’kaeMble IIPEACEAATEAN U CYABM KOHCTUTYIIMOHHBIX CYAOB!
AaMbl 1 rocnopa!

AAST MeHs OOABIIIOE YAOBOABCTBHE HaXOAUTHCS CErOAHS 3AeCh C BAMHU U OT
UMeHU BeHeIMaHCKOU KOMUCCHUU IIPUBETCTBOBATH BaC Ha ekeropHou Epe-
BAHCKOM MEXAYHAPOAHON KOH(epeHIUH, SABAJIOLIENCA eKeTOAHBIM ren-
dez-vous, KOTOpou BeHernuaHcKasi KOMUCCHUS IIPUAAET OOABIIOE 3HAUYEeHUeE.

Benernyanckas KoMHCCUS uUMeeT ¢ ApMmeHUel - Halled IPUHUMAIOIIEMN
CTPaHO! AABHIOIO HCTOPHUIO MOAAMHHOTO AMAAOTa M TIAOAOTBOPHOTO COT-
pyAHMuYecTBa. Hamr apmanor no BonpocaM KOHCTUTYIIMOHHOM pedOpPMEBI CTaA
BeXOHM 3TOT0 COTPYAHHUUYECTBa, KOTOPHIM IpuBeA K NpUHATUIO B 2014 ropy
ABYX 3aKAIOUEHHM KaCaTeAbHO IIPOeKTa KOHCTUTYIIMOHHBIX pedopM. IDTO
COTPYAHUYECTBO IIPOAOAKaeTcsd. BeHenuanckas Komuccusa HepaBHO IIpU-
HsSAA ABa 3aKAIOUEHHNS OTHOCUTEABHO M30upaTeAabHOTO KoapeKca (IIpoeKTa
M3bupaTteabHOTO Kopekca oT 18 ampeas 2016 ropa u M36upaTeAbHOTO KO-
AeKkca B pepaknum oT 30 utoHs 2016 r.), ¥ Takoe B3aUMHOE AOBepUe MeXAY
ApmeHuell u Komuccuel HaMU TOABKO IIPUBETCTBYETCH.

I'-u I'lpepcepaTens!

CeropHs y Hac BecbMa aMOMIIMO3HAd ITOBECTKAa AHI, TakK Kak OypeM 00-
CY>KAQTh POAb KOHCTUTYIITUOHHBIX CYAOB B TPEOAOAEHUU ITPOOEAOB B 3aKO-
He U ITPaBOBOM HEOIIPEAEAEHHOCTH, a TaKyKe POAb U 3HAUYEeHWEe ITPUHSATOIO
BeHernuaunCcKOM KOMHUCCHEH B MapTe IPOIIAOTO ropd KOHTPOABHOTO CITMCKa
BEPXOBEHCTBA IIpaBa B OCYIECTBAEHUU KOHCTUTYIIMOHHOTO MOHUTOPHUHTA.

3aKoHOAATEABHBIE TTPOOEABI eCTh B KaykKAoM cTpaHe. Koraa IlapaamenTawm,
00sI3aHHBIM M3AABATh 3aKOHBEI, HE YAAaeTCs OOeCHeuuTh HNPUHSATHE COOT-
BETCTBYIOIINX U HEOOXOAUMBIX aKTOB, OCTaBASIETCS IIPABOBOM IIPOOEA, Aa-
KyHQ, BaKyyM B IIPAaBOBOM cucTeMe. Kak AOAKHBI OBITH IIPEOAOAEHBI 3TU
IpoOeABl B 3aKOHe?

KakoBa poAb KOHCTUTYIIMOHHBIX CYAOB U 3KBHUBAAEHTHBIX OPIaHOB B TAKOU
CUTyalluu?

MoryT Au OHH, AOAJKHBI AU OHM BOCIIOAHSATH 3TH HPOOEABI IIyTE€M TOAKO-
BaHMA CYILIECTBYIOIIMX 3aKOHOB B COOTBETCTBUM C KoHCTHUTyIIHeN?

Kak pareko MOTryT OHU IOWTH?

AOA}KHBI AW OHM BO3BpAIIATHL 3TOT BOIIPOC B IIapPAAMEHT, BO3MOXXHO 00OBsI-
BHB 3aKOH HeKOHCTI/ITYHI/IOHHBIM?

B kako¥ MOMEHT TOAKOBaHUE CymeCTBYIOIIINUX 3dKOHOB 6YAeT IIpUpaB-
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HUBATHCS UAU OyAeT PaBHOCUABLHO HApPYIIEHUIO PYHAAMEHTAABHOTO AEMOK-
paTUUecKOro NPUHIIMNA Pa3AeAeHUs BAACTeM?

TyT MBI MOKeM YBUAETb OUEBHUAHYIO CBAI3b MEXKAY 3TUMHU ABYMS paccMar-
pHBaeMBbIMU BOIIPOCAMM, BBIOPAHHBIMHU AAG OOCY>KAeHUSA Ha 3ToU KoHde-
PEeHIIUY; MOYTU BO BCEX, €CAU He BO BCEX OIPEAEAEHHUSIX BEPXOBEHCTBA
IIpaBa pa3peAreHre BAACTEM SBASETCS HEeOOXOAMMOM MpPeANochIAKol!. CM.,
HaIpuMep, IEepBBIM AOKAap BeHenmMaHCKOM KOMHCCHUM O BEPXOBEHCTBE
ITpaBa U AOKAQA, MIOATOTOBAEHHBLIM B paMKaxX IIBEACKOTO ITPeACEeAaTEABCTBA
B Komurete munuctpon (CM(2008)170).

B Tex cAyuasix, KOTA@ TOAKOBaHMe BBEIOPAHO B KaueCTBe AYUIIEero CPeACTBa
IIPEOAOAEHUS IIPOOEAOB B 3aKOHE, YTO TPeOyeTCs AAS TOro, YTOOBI pelle-
HUe KOHCTUTYLIMOHHOTO CyA@ UAM 3KBUBAAEHTHOI'O OpraHa paccMaTpuBa-
AOCh KaK OCYIIeCTBAeHUe IIPUHIIUIIA IIPABOBOM OIIPEAEAEHHOCTH, SIBASIO-
1IIerocss OCHOBHBIM KpUTepHeM BepXOBeHCTBa IipaBa?

KOHTPOABHBIN CITMCOK BEPXOBEHCTBA MIpaBa, IPUHATHIM BeHellnaHCKOU KO-
muccuerd U opobpeHHBIM Komurerom MuHHCTpPOB CoBeTra EBpomnbl, OBIA
pa3paboTaH B KaueCTBe HMHCTPYMEHTA AASl OLIEHKM COOAIOAEHUS BEPXO-
BEHCTBa IIpaBa. KOHTPOABHBLIN CIMCOK IIEPEUUCASIET KPUTEPUU, KOTOpPHIE
He 9BASIOTCS MCYEePIBIBAIOIIUMY, HO MOTYT OBITh HCIIOAB30BAHLI B KauecT-
Be OpHEHTHpA.

Cama BeHeLII/IaHCKaH KOMHCCHA B paMKaX CBOUX 3aKAIOUEeHUM KacaTeAbHO
BOIIPOCOB BEPXOBEHCTBA IIpAdaBa y’>Ke COCAAAACh Ha KOHTpOABHBIﬁ CIINCOK,
B 9aCTHOCTH:

- B 3aKAIOUEHUU IO IIPOEKTY KOHCTUTYLMOHHBIX N3MeHeHUMN BO CDpaH]_l;I/II/I
OTHOCHUTEABHO IIpeSB]:.I‘I(’il\/’IHI:JX CHTV&HHﬁ;

- B 3aKAIOYEHUU KacaTeAbHO BBEAEHMS KOMEHAAQHTCKOTO daca B IOT0-BOC-
TouHou Typuuu;

- B 3akArodeHHUHU amicus curiae anag KoHcturynuonHoro Cyaa PecniyOamku
MoAapOBa OTHOCUTEABHO IIpaBa perpecca rocyAapCcTBa B OTHOLIEHUU CY-
Aei;

! A\OKAap O BepXOBEHCTBe MpaBa, HPUHATHINM BeHeIMaHCKOH KoMmmccuedl Ha 86-oM [IreHapHOM 3a-

cepannu (Benerus, 25-26 mapta 2011 roapa), CDL-AD (2011) 003rev map. 23. MHOroe MO>XHO HaWTH
¥ B IIpelleAeHTHOM IpaBe EBpormerickoro cypa mo mpaBaM deroBeKa. Cya CUHTAET, 9YTO BEPXOBEHCTBO
TIpaBa SBASIETCS IOHSITHEM, IIPUCYIIUM BCeM CTaThbsiM KOHBEHITUN (M WCIOAL3YeT He TOABKO TePMUHEBI
“prééminence du droit”, Ho u "Etat de droit" Ha dpanIy3ckoMm s3vike). [IpenepeHTHOE mpaBo EBpo-
IIEMICKOTO CyAQ IIO IpaBaM 4eAOBeKa, KOTOpPOe KPaTKO M3A0JKEHO B y)Ke YIOMSHYTOM AOKAAAE, COC-
TaBAEHHOM B paMKaxX IIBEACKOro IpepcepaTeAbcTBa B Komwurere MuHuctponr (CM (2008)170),
NIpUMEHsIeT IOHSITHE BEPXOBEHCTBA IIpaBa IO PSIAY BOIPOCOB C AOBOABHO (POPMAABHBIM ITOAXOAOM,
HUCXOAS W3 IPHUHIUIIA 3aKOHHOCTHM B Y3KOM CMBICA€, HO pa3BHMBasg Pa3AWYHBIE aCIeKTHl (IIporiec-
CYaABHOTO) HajpAesKallleTo IIPoliecca, IPAaBOBOM ONMPEAEAECHHOCTH, Pa3sjAEA€HUs! IOAHOMOYWM, B TOM
YUCAe CyAeOHOHM CHCTEMEBI, a TaKKe PaBeHCTBO Ilepep 3aKOHOM. B aene T'oapep mpotuB Beamko-
6puranun (1975) 1 EHRR 524 Cyp ykaszan (B nyHKT 34): "Bpsia AM MOJKHO IIDEACTaBUTH ceGe BepXo-
BEHCTBO IIpaBa 0e3 HaAW4YUs BO3MOJKHOCTH MMETb AOCTYI K cypaM”. CMorpuTe Takke Philis ITpotus
Ipenuu (1991), Uspaume A, N2 209, nyukr. 59. Cchinka Cypa Ha BepXOBEHCTBO IIpaBa, KOTOpast
XapaKTepHa AAG BCeX cTaTell KOHBEHIWM, IPUAAET 3TOMY CyOCTaHTHBHBIN XapaKTep.



- ¥ COBCEM HEAABHO B 3aKAIOUEHUM 110 3aKOHY O KOHCTUTYIIMOHHOM TpHU-
OyHane Iloapmm.

EcTh KOHEYHO ¥ MHOTO APYI'IX BO3MO>XHBIX HpI/IMeHeHI/IfI, K 9eMy MBI I103-
Xe CceropHda O6paTI/IMCFI B XOA€e OGCY}KAQHI/II‘/’I (6] KOHTpOAbHOM CIINCKe Bep-
XOBEHCTBA ITpaBad.

I'-u TlpeacepaTeab, g XOoTeA Obl IOOAArOAAPHUTH Bac 3a IpepOCTaBAEHHYIO
BO3MOJKHOCTBb IIPEACTaBUTh KOHTPOABHBIM CIHCOK 3TOM yBa’kaeMOM ayAu-
TOPUH.

51 ¢ HeTeplieHHEM KAy HAIIUX OOCY’KAEHUM, KOTOPble, HECOMHEHHO, OYAYT
O4YeHb UHTePECHBIMMU.
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APMAH TATOSAH. 3AIIINTHUK ITPAB YEAOBEKA PECITYBAVUKU APMEHU S

APMAH TATOAH

SawumHuk npae uenoeexa Pecnyboauxu Apmenus

YBa’kaeMBIU TOCIIOAUH APYTIOHSAH!

YBakaeMble TOCIOAWH Byalig, rociopuH XeabreceH!
YBa>kaeMble TOoCTH!

AaMBI 1 rocmoaa!

[Ipe>xae Bcero mo3BOABTE IIPUBETCTBOBAThH Bac Ha 3Tolrt EpeBaHCKOU MeXX-
AYHaApOAHOU KOH(QepeHIINY, KOTopas CUMBOAWYHA y’Ke TeM, UYTO IOCBLIlle-
Ha POAU M 3HaUeHUI0 KOHTPOABHOT'O CHMCKa BEPXOBEHCTBa IpaBa BeHe-
nuaHckoy komuccum Coseta EBpOIIBI B AeAe OCYIIIECTBAEHUS CUCTEMHOIO
KOHCTUTYIITUOHHOTO MOHUTOPHUHTE, & TaK)XKe POAU KOHCTUTYIITUOHHOTO CYAQ
B IIPEOAOAEHUU TpoOeAa 1 HEOITPEAEAEHHOCTHU 3aKOHa. BepXxoBeHCTBO mpa-
Ba, HECOMHEHHO, — BcCeoOIllag I[€eHHOCTh, KOTOpasg TpeOyeT BcCeoOIIero
IPU3HAHUA U Ha MEeKAYHAPOAHOM, U Ha HallMOHAaABHOM YPOBHSX. DTOT OC-
HOBOIIOAQTAIOIINYU TIOAXOA AE€XKUT B OCHOBE BCEX MEKAYHAPOAHBIX AOKY-
MEHTOB, IIpUYeM OH pacCMaTPUBAETCsI UMEHHO C TOUYKU 3peHus obeclieue-
HUS OCHOB AeMOKPaTUU B KOHKPETHOU CTpaHe, HaunHasi C TPOOAEM pearb-
HOTO rapaHTUPOBaHUSA MpaB U cBOOOA AmuHOCTU. Hecmpocta CoBeT EBpo-
bl CUMTAET €AWHOMN OCHOBHOM IIEeABIO AOCTHI)KEeHUEe YBa)KeHHUs IIpaB ue-
AOBEKa, AeMOKpaTuM, BEPXOBEHCTBA 3aKOHa HWAM COOAIOAEHUME 3TUX IIPUH-
IIUIIOB.

Kaxk CIIpPABEAAMBO OTMeYdaeT BeHeL[I/IaHCKaﬂ KOMUCCHA, KOHIEIIIINA BepXo-
BEHCTBaA ITpaBa Tpe6Y€T OIIPEAEAEHHOCTHU U IIPEeACKa3yeMOCTH IIpAaBa, KOraa
Te, KTO IIPUMHUMAIOT pelleHM:dA, OTHOCATCIA K KaXAOMY YeAOBE€KYy C AOC-
TOHUHCTBOM, C HOSI/IL[I/Iﬁ PaBE€HCTBA U TAe Ka)KAI:II:I nMmeeT BOSMOXHOCTB OCIIO-
PUTH pelleHnrne 3TUX OPraHOB IIO CIIPABEAAWBBIM IIPOIIEAYPAM.

YBaskaeMble rocTu! ABAsIssCH 3alUTHUKOM IIpaB YeAOBEKa, S AUYHO 3auH-
TepecoBaH B BOIIPOCE peaAm3alluy IPUHIHUIA BEPXOBEHCTBA [IpPaBa U CAEAY-
IOIUX U3 Hero TpebOBaHUU.

B sTom acmekTe cunuTaro 0co00 Ba’KHBIM OOecCIledeHHe ITPO3PAadHOro, IIOA-
OTUETHOTO M AEMOKPATHYECKOTO IIpollecca IIpUMEHeHMs 3aKoHa, obec-
IeyeHre ONPEeASAeHHOCTH IIpaBa U HCKAIOUeHUe IIPOM3BOAQ, 3allpellleHue
AVCKpUMUHAUU U oDecliedeHre aOCOAIOTHOTO PAaBEHCTBA IlepeA 3aKOHOM.

Ka>xpast cTpaHa AOAKHA CTPEMUTHCS 00eCIIeUrTh Pearru3aliiio 3TUX MPUH-
IIUIIOB U3 TeX COOOPa’kKeHMM, 4YTOOBI KaKABII AMYHO Ha cebe IMMOYyBCTBOBAA
ee pe3yAbTar.

KOHTpOABHbeI CIIMCOK BEPXOBEHCTBA IIpaBa BeHeHHaHCKOﬁ KoOMUCCHUHU, AYy-
Malo, ABASIETCA BA>KHBIM U IIOA€3HBIM AOKYMEHTOM U AN OM6Y,A,CMeHa. BY-
Ay4dl HALWOHAABHBIM HWHCTUTYTOM IIO 3aliyUuTe IIpaB 4YeAOBeKd, UHCTUTYT
OMGYACMeHa AONKEH Ha OCHOBe H3ydeHUsI MHAWUBUAYAABHBIX JKarob IIpa-
BUABHO IIPEAOIIPEACAUTH MMeEIoIuUuecsa B CTpaHe HpO6AeMBI 1 AOCTYIIHBIM



€My UHCTPYMEHTapHeM CIIOCOOCTBOBATHL UX pelleHuio. HamBaskHenmum u3
HUX, O€3YCAOBHO, SIBASIETCS COTPYAHMUECTBO ¢ KOHCTUTYIIMOHHBIM CyAOM.
Peub upaeT, B 4aCTHOCTH, O ITPaBOBOM BO3MOKHOCTHM oOpaliieHus B KoHcTu-
TynuoHHBIM Cya B cTaryce CyOBbeKTa aOCTPAaKTHOI'O KOHCTUTYIIMOHHOI'O
KOHTPOAS. OTU OOpallleHUsI Ba’)KHBI B TOM aCIIeKTe, YTO OUYeHb 4aCTO CBA3a-
HBI He C pellleHueM IIPOOAEeM OAHOTO MAM HECKOABKUX AUIL, & C UHUIUUPO-
BaHMEM CHUCTeMHBIX H3MeHeHUU. VcTropuss AedTeAbHOCTH He3aBUCHUMOTO
WHCTUTYTa 3allJUTHUKA IIpaB 4eroBeKa B PA CBUAETEABCTBYET, UTO 3TO COT-
PYAHUYECTBO, HECOMHEHHO, OOYCAOBAEHO Ba’KHOU POABIO KOHCTUTYIIMOH-
Horo Cyaa, B TOM YMCAE B ODeCIIeYeHUU KOHCTUTYLUOHHOM CTAOUABHOCTU
U KOHCTUTYIIMOHHOTO IPABOCYAMS.

B sToM acmekTe oco00 3HAYMMBIM CUHUTAIO0 COCTaBACHHBIM BeHeHHaHCKOﬁ
KOMHCCHEeM KOHTpOABHBIﬁ CIIMCOK BEpPXOBEHCTBA IIpABQq, KOTOpBIﬁ O4YeHb
BaXXeH U AN 3allTUTHHUKA IIPpAaB YEeAOBEKa. Taxk>ke cunTar0 Ba>XHBIM H TO,
YTO 3TOT CIIMCOK H€ SABAAETCA MCUEPIIEIBAIOIIIUM XM OKOHYATEABHBIM U, CAe-
AOBATEABHO, anOGpeTaeT CTaTyC JXUBOI'O OpraHu3Ma.

YBa>kaeMble TOCTH, ITO3APABASIO BCEX HAC IIO CAYYAal0 HNPOBEAEHUT 3TOU
Me>kAyHapoAHOM KOH(epeHIIUM U BBIpa>kal0 YBEPEeHHOCTh, UTO OHa OyAeT
TIAOAOTBOPHOM M BCe MPEACTaBA€HHBIE Ha HeUW NPEeANOKEeHHUS CIOCOOCTBY-
IOT YKOPEHEeHMIO MPUHIIMIIA BEPXOBEHCTBA MpaBa Kak B cTpaHax CoeTa
EBpormbl, Tak U1 B ApMeHUH.

ARMAN TATOYAN
Human Rights Defender of the Republic of Armenia

Dear Mr. Harutyunyan,

Dear Mr. Boillat and Mr. Helgesen,
Dear guests,

Ladies and Gentlemen,

First, I would like to welcome you at Yerevan International Conference,
which is symbolic as it is dedicated to the role and importance of the Rule
of Law Checklist of the Venice Commission of the Council of Europe in
the issue of implementation of the constitutional system of monitoring, as
well as the role of the constitutional court in overcoming the legal gaps
and legal uncertainty.

The rule of law, of course, is a universal value, which requires universal
acceptance both at the international and national levels. This fundamental
approach serves as the basis for international documents, and it is consid-
ered from the viewpoint of the foundations of democracy in a given coun-
try, beginning from the issues of real guaranteeing the rights and freedoms
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ARMAN TATOYAN. HUMAN RIGHTS DEFENDER OF THE REPUBLIC OF ARMENIA

of the individual. The Council of Europe has its reasons to consider the
achievement of respect for human rights, democracy, the rule of law or
respect for these principles as a single main goal.

As rightly pointed out by the Venice Commission, the concept of the rule
of law requires certainty and predictability of the law, when those who
make decisions relate to each person with dignity, from the standpoint of
equality and where everyone has the opportunity to challenge the decision
of the authorities by the means of fair procedures.

Dear guests, as an Ombudsman, I have a personal interest in the issue of
implementation of the rule of law and its requirements.

In this regard it is particularly important to provide a transparent, account-
able and democratic process of adoption of laws, ensure certainty of the
law and exclude arbitrariness, prohibition of discrimination and ensure
absolute equality before the law.

Each country should seek to ensure realization of these principles based
on the reasons that every person shall feel the result.

I think the Rule of Law Checklist of the Venice Commission is an impor-
tant and useful document also for the Ombudsman. As the National
Institute for the Protection of Human Rights, the Ombudsman institution
should correctly predetermine the existing problems in the country and by
available means facilitate their solution based on the study of individual
complaints.

Undoubtedly, the cooperation is the most important with Constitutional
Court. In particular, it concerns the legal possibility of applying to the
Constitutional Court in the status of a subject of the abstract constitution-
al control. These applications are important as they are often associated
with the solution of problems relating one or more persons but by the
means of initiation of systemic changes. The history of the activity of the
independent institute of Human Rights Defender in Armenia shows that
this cooperation is undoubtedly due to the important role of the
Constitutional Court including the maintenance of constitutional sustain-
ability and constitutional justice.

In this respect, I consider especially significant the Rule of Law Checklist
of the Venice Commission which is very important for the Human Rights
Defender. I also consider important the fact that this checklist is not exhaus-
tive and final, and therefore acquires the status of a living organism.

Dear guests, I congratulate all of us on the occasion of this International
Conference and express my confidence that it will be fruitful and all
submitted proposals will contribute to the entrenching the rule of law both
in the countries of the Council of Europe and in Armenia.
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KOHCTUTYILIMOHHBIM1 MOHUTOPUHT
KAK TAPAHTHUA ITPEOAOAEHUA AEOULINUTA
KOHCTUTYLIMOHAAN3MA
(KoHDlennTyanbHBIE TTOAXOABI)

IT'ATUK APYTIOHAH
Ilpedcedamenv Koncmumyuyuonnoeo Cyda Pecnybauxu Apmenus

MHoroyBa>kaeMble y4acTHUKU MexpayHapopHOU KoHpepeHIun!

YBajkaeMble IIPUCYTCTBYOIIHE!

Kak Bam u3BecTHO, Benenuanckag komuccuga CoBeTa EBponbl B MapTe
3TOro ropa Ha 106-0M IA€HApHOM 3aCEAQHUM 3aCAYyIIaAd MOe COOOIIeHue
O KOHIIENIIMYU KOHCTUTYIIMOHHOTO MOHUTOpPUHTA. B mioHe B pamkax 107-ro
IA€HAPHOIO 3acepaHus HayuHbIM coBeT BeHeIMaHCKOM KOMHMCCHU pac-
CMOTPEA AQHHYIO TPOOAEMY B aCIeKTe HAIIUX KOHIENTYAaAbHBIX ITOAXOAOB
OTHOCHUTEABHO BBIHECEHMsI e€e Ha PACcCMOTpeHHe Hacroslerd KordepeH-
Ouel, OTMeTUA Ba)KHOCTBb y4acTHs B OOCY’KAeHHUAX 3KclIepToB Kommccum
U cooOmuA 00 3TOM Ha NAECHAPHOM 3aCEAQHUM.

Kak BumpAWTe, BHIABUHYyTas IIpoOAeMa, Oyaydnm OOAee UeM aKTyaAbHOMH, ITO-
Ay4YHMAA@ OOIIleeBpPOIIENCKOEe 3BYYaHUE.

Sl IONBITAIOCH BKpATIle IPEACTaBUTH BaM CyTb IIPOOAEMBI U CAEAATH PSIA
3aKAIOUYEHUM KOHIENTYaABHOrO Xxapakrepa. CooOuly Takyke, 4TO C IIOAPOO-
HOCTSIMU MO>KeTe O3HAaKOMUTHCS B PO3AAHHOU BaM Tpexba3bIYHON MOHO-
rpadum, KOTOpasd Tak U O3arraBAeHa - "KOHCTUTYIITMOHHBI MOHUTOPHWHT'.

KakoBBI MCXOAHBIE Te3UCHl, Ha KOTOPHIX ITOCTPOEHBI HAIlW KOHI[EITyaAb-
HEBI€ IIOAXOABI?

1. Muorue 69ABI, HACTUTIIIHNE YeAOBeYeCTBO B HOBOM TLICAYEAECTHU — Tep-
POpPM3M, HACUABCTBEHHEIE IIepeCeneHUA ThICAY MOAeﬁ, HeyIIpaBAsgdeMasa MUr-
panud, KOPpPYyIInusd, KpaﬁHee COIIMAABHOE pPaCCAOeHUre, COIMMAABHO-3KOHO-
MHU4YeCKasAa HeCTa6I/IABHOCTB, CpallieHrue IIOAUTUYECKUX, 3KOHOMHUYECKUX H
AAMUWHUCTPATUBHBIX CUA, PA3HOXAPAKTEPHEIE IIOITPAaHMA IIPpAaB YeAOBEKa, He-
IIOAHOIIEHHAs peaAr3alivsd IMTPUHIINIIA BEPXOBEHCTBA IIpaBa U AP. — B OCHOB-
HOM OGYCAOBAQHBI Ae(bI/IU;I/ITOM KOHCTUTYITUOHAAM3MA, PA3PBEIBOM, BO3HUK-
IInM MEeXAY aKCUOAOTHEN KOHCTI/ITYHI/II/I, OCHOBOIIOAAQTAIOIIMMU IIPUHIIN-
IIaMW 1 HOPpMAdMU U peaAI)HOI‘/JI JKU3HBIO.

2. B HOBOM TBICSIYEAETHUH CTAHOBUTCS BCE odgeBHUAHEe, 9YTO MMMYHHAs1 CUC-
TeMa 9eAOBeYeCKOTI'o O6H.[eCTBa HEeAOCTAaTOYHA M HE€ I'apdaHTHUPOBAHBI CBOE-
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TATUK APYTIOHAH. KOHCTUTYIIMOHHBIN CYA PECITYBAUKU APMEHUS

BpPeMeHHO€e PACKpPBITHE, OLleHKa U BOCCTAHOBAEHUE HApPYLIEHHOT'O KOHCTHU-
TYILIMOHHOI'O OanaHca.

3. 'apanTupyloiye cTabUAbHOE U AMHAMUYHOE Pa3BUTHE COIJMAaALHOTO 00-
mjecTBa (PyHKIMOHAABHBIE Y MHCTUTYIIMOHAABHBIE PeIlleHNs He TOABKO B
pearbHOM >KU3HM, HO M Ha KOHCTUTYIIMOHHOM ypPOBHE HErapMOHUYHBI HO-
BBIM BBbI30BaM. OO0 3TOM CBHAETEALCTBYIOT He TOABKO Pe3yAbTaThl OIleHKU
WHAEKCa BEpPXOBEHCTBA ITpaBa B OOAee YeM cTa CTpaHaxX MUPa, HO U MPHU-
AVBBI ¥ OTAMBHI B popMHpoBaHUU EBpoIeiickoro corosa.

4. HayuHble TTOAXOABI K Pa3pelieHnio TpoOAeMBl TPOTUBOPEYUBHI, U pas-
paboTKa epAMHON AOKTPUHBI AaA€Ka OT YAOBAETBOPUTEABLHOTrO ypoBH:A. [le-
PEAOMHBIM MOKHO CUMTATh NpuHgaThe 106-bIM NAeHapHBIM 3acepaHueM Be-
HeIlMaHCKOM KOMUCCHUM AOKAaAad O KOHTPOABHOM CIIMICKE BEPXOBEHCTBA
IIpaBa, KOTOPBIY, OAHAKO, AASI TPETBOPEHUS B JKU3Hb AOAJKEH IPOUTH Cephbe3-
HBIA IIYTh.

5. BecbMa pasAMUHEBI IIPEACTABACHUS O MOHATUAX ‘KOHCTUTYLMOHAAU3M',
"KOHCTUTYLIIMUOHHAS KyAbTypa', “"KOHCTUTYLIMOHHAs AWArHOCTHUKA', "“KOHC-
TUTYIIMOHHBIM MOHUTOPHUHT" 1 O MHOTUX APYTHX ITOHATUIX NUCXOAHOTO 3Ha-
4eHHUs, 00 UX B3aMMOCBI3U U B3aUMOOOYCAOBAEHHOCTH, B PEe3yAbTaTe Yero
IIOKa ellle He HAWAEHBI ACUCTBEHHBIE M OOIIeNpHUEMAEMEBIE PEIIeHUd AAI
PACKpBITHS, OI€HKU U MPEOAOAEHUS Ka>KAOTO HApPYIIeHUd KOHCTUTYIMOH-
Horo OanaHca B CTpaHe.

6. CucreMHBIe peIIeHUS IIPABOBBEIX IIPOOAEM YACTO CO3AAIOT IIOUBY AASI
TPOAUKTOBAHHBIX IMOAUTUYECKOM IIeAeCOOOPa3HOCThIO BMEIATEeABCTB, YTO
IIPUBOAUT K AAABHEWIIIEMY OCAOKHEHMIO OOAe3Hel, HaCTUTIINUX OOIIeCT-
BEHHBIM Opra’Hu3M, KOTAQ YKe Hen30eKHbI "XUpyprudeckue” BMellaTeAbCTBA.

7. C TOYKM 3peHus IapaHTHPOBAHUSA CAMOAOCTATOYHOCTU KOHCTUTYIIMU B
OCHOBHOM TIOKAa eIlle He HaWAeHbI PaBHOIIEHHEIE PeIlleHusl BOIIPOCOB pea-
AU3AlUM MOTEeHIMaAa HEIIOCPEACTBEHHON AeMOKPATUU M rapaHTHUPOBaHUSI
KOHCTUTYLITUOHHOM POAM TPA’kAQHCKOI'O OOIeCTBa, BHEAPEHUS AEUCTBEH-
HBIX HWHCTUTYTOB KOHCTUTYIIMOHHOM OTBETCTBEHHOCTH, OOeclIedyeHus
AMHAMUYHOTO OaraHCa BeTBEM BAACTH, NIpeBpallleHrusI BEPpXOBEHCTBa IIpaBa
B KpaeyroAbHBEIM KaMeHb OOIIeCTBEHHOTO IIOBEACHUS U psra APYruUX
BOITPOCOB.

AAst oTBeTa Ha Bompoc “HTo AeraThb?" MBI CUMTaeM HCXOAHBIMHU CAEAYIO-
Iye IMOAXOALI K OCHOBHLIM ITOHSTHSM.

A. HecMoTpsi Ha MHOTOYMCAEHHOCTL XapakKTepucTuk mnoHaTus “KoHcru-
Tynus' MBI CYUTaeM MEePBUYHBIM, UYTO KOHCTUTYITUS — 3TO OOIecTBeHHOe
CcoTAacHe BOKPYT OCHOBOTOAATAIONINX MPUHITUIIOB, TEHHOCTEH W IPaBUA
obiTusa. OHa B MepBYIO ouepeprb ABAsieTcd OCHOBHBIM 3aKOHOM I'Pa’kKAQHC-
KOTO OOIIecTBa U AOAKHA UMETh PaBHOIEHHBIE U AeHCTBEHHBbIE MeXaHM3-
MBI 3aIUTHI U TPETBOPEHMS B XKM3Hb. KoHCcTUTyTMs Kak OCHOBHOU 3aKOH
IUBUAU3OBAHHOTO OOIIEKUTUS SBASETCS TapaHTHeM M CpPeACTBOM obec-
ImevyeHus: CTaOMABHOTO U AMHAMUYHOTO Pa3BUTHA. A 3TO BO3MOKHO TOABKO
B TOM CAy4Yae, Korpa B cuAy KoHCTHTyIUM BEepXOBEHCTBO IIpaBa CTaHO-



BUTCSI OCHOBOM COIIMAaAbHOT'O IMOBEAEHUS AMYHOCTH, IOAUTHYECKOIO ITOBe-
A€HHUSI IIOAUTUYECKUX MHCTUTYTOB rOCyAapPCTBa, NyOAMYHOTO MOBEAEHUS
BAAQCTeN.

b. INoHATHe "KOHCTUTYLMOHHAS KyAbTYpa' B IIPAaBOBOM I'OCyAApCTBe hop-
MYAUPYeTCs HaMHU KaK SBASIOLIAsiCsl CTEP)KHEM O0ILIeCTBEHHOTO IMO3HaHMS
onpeAeAeHHasi HEHHOCTHAasI CICTeMa NCTOPUYECKHA CAOIKUBIINXCS, CTaOUAD-
HBIX, 00OraleHHbIX OIBITOM IIOKOAEHHUII M BCEro0 YerOBedecTBa yOexKAe-
HU¥, NMPeACTaBA€HUl, MPaBOBOCIIPUSTHS, IIPAaBOCO3HAHUS, KOTOpas AAS
COIIMAAbHOTO OOILIECTBa SIBASIETCS OCHOBOU yCTaHOBAEHUSI I rapaHTHPO-
BaHUS OOMIECTBEHHBIM COrAacueM OCHOBHBIX IIPaBUA CBOEro AeMOKpaTu-
YEeCKOro ¥ IPaBOBOr0O IOBEAEHUSI.

MuunmupoBaHHass MeXAYHAPOAHBIM COOOIIIEeCTBOM HOBAasi TTOBECTKa CTa-
OMABHOTO Pa3BUTUSI HUKOTAA HE BOMAOTUTCS B JKU3HB, €CAW B MeKAYHa-
POAHBIX W BHYTPUTOCYAAPCTBEHHBIX OTHOINEHMSX He OyaeT obecriedeH
HEOOXOAMMEBIN U AOCTaTOYHBLINM YPOBEHb KOHCTUTYITMOHHOM KYABTYDPHI, 0a-
3UPYIOMIMNUCS Ha MPUHITATIAX KOHCTUTYIIMOHAAU3ATIUN COTTMAABLHOMN JKU3HM,
CIIPAaBEAAMBOCTA M BEPXOBEHCTBA IIpaB YeAOBeKa. Peaamsalnus eAWHO-
raacHo npuHATHIX ['eHepaarbHOU AccaMmbOaeeirt OOH B cenTabpe 2015 ropa
U OXBaThIBaIOIINX meprop A0 2030 ropa 17 neaett u 169 3apau cTaOUABLHOTO
pasBUTHS HaIlpaBAeHa Ha CO3AaHUWE HMMEHHO TaKOTO MHPa, B KOTOPOM
BaKHEUIITNMHU MTPEATIOCHIAKAMY TTOAOOHOTO Pa3BUTHS CTAHYT, B YaCTHOCTH,
AEMOKPAaTHsi, BEPXOBEHCTBO IIpaBa, pa3yMHoe mpaBaeHme. O0s3aTeABCTBOM
TOCYAQPCTB MHUPa CUYUTAETCS ''CIOCOOCTBOBAHWE Pa3BUTHIO BEPXOBEHCTBA
IpaBa Ha HAITMOHAABHOM M MEXAYHAPOAHOM YPOBHSIX M obecliedyeHre BCeM
PaBHOTO AOCTyTa K MpPaBOCypuio”. A 3To TpeOyeT PaBHOIEHHOTO YPOBHS
KOHCTUTYIIMOHHOMW KYABTYPHI.

B. Tlondatue "“KOHCTUTYLHMOHAAM3M' HaMU XapaKTepU3YeTCS B IIEPBYIO
ouepeAb Kak CIIOCOOHOCTh XUTh B PeaAbHON JKU3HU IO KOHCTUTYIIMOH-
HbIM NpuHOuNaMm. “"KOHCTUTYIIMOHAAU3M' — 3TO HaAUdUe YCTAHOBAEHHBIX
OOIIleCTBEHHBIM COTAACHEM OCHOBHBIX ITPaBUA AEMOKPATUYHOTO U HPaBO-
BOT'O IIOBEAEHUd, UX CYIIeCTBOBAHME KaK KUBYIEN PearbHOCTHU B OOIIECT-
BEHHOM >KU3HU, B TPA’KAQHCKOM ITOBEAEHUU Ka’KAOTO UHAUBHUAQ, B IIPOIiec-
Ce OCYIIeCTBAEHUSI TOCYAAPCTBEHHO-BAACTHBIX NMOAHOMOuYMU. boaee 0600-
IIeHHO "KOHCTUTYHUOHAAU3M'" — 3TO CHCTEMHOE M OCMBICA€HHOE HaAu4ue
KOHCTUTYIMOHHBIX II€HHOCTEN B OOIeCcTBeHHOM >Xu3HU. OH BEBICTyIIaeT
KaK o0LIui IIPaBoOBOM INPUHIUI XapaKTEPUCTUKN COITUAABHOTO ITOBEAEHUS
obmjectBa. IlosToMy 3apada 3aKAIOYaeTCd He B IIPOCTOM IIPpUMEHEHWU
Kouctutynium, a B (pOpMHUPOBAHUU TAKOM COIIMAABHOM CHUCTEMBI, B KOTO-
porn KoHcTuTynus peaAmM3yercs Ka>KAOM KAETKOU 3TOM CUCTEMbI KakK
YCAOBHE ee CylleCTBOBaHUS.

I'lo HalmieMy MHEHHWIO, CYIIeCTBOBAHME KOHCTUTYIIMOHAAN3MaA UMeeT, IIPpeX-
A€ BCero, AKCUOAOTUYECKUU XapakKTep MU CBSA3dHO C peaAHeﬁ KOHCTUTY-
L[I/IOHHOI\/’I KYABTYDPHBI. KOHCTI/ITYL[I/IOHB.AI/ISM - He CTOAb CBHUAETEALCTBO IIHNCh-
MEeHHOM KOHCTI/ITYU;I/II/I, CKOABb IIpOdBACHUE KOHCTHTYHHOHHOﬁ KYABTYDBHI,
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OCMBICA€HHOE CYIIIeCTBOBaHUE KOHCTUTYIIMOHHOTO CTPOS U €r0 CYIeCTBeH-
HBIX DAEMEHTOB B peaAbHOU >Xu3HU. KOHCTUTynmoOHaAM3M, KakK U IpasBo,
— 3TO OO'bEeKTUBHASI COLMAAbHAasl peasusi, CBUAETEABCTBO CTEIIEHU IUBU-
AM30BaHHOTO OOIIEKUTHS COIMAABHOrO0 OOIIECTBa, rapaHTUsS CTaOUAb-
HOTO U AMHAMHUYHOTO Pa3BUTUS AaHHOTO 00I1ecTBal. KOHCTUTYIIMOHAAU3M
— XapakKTepuCTUKa CYIHOCTH B3aMMOCOTAAQCOBAaHHOIO CYIIeCTBOBaHHS
COLMIaABHOTO OOIECTBa, CBUAETEABCTBO €r0 OCMBICAEHHOIO CYIIeCTBOBa-
HUSI BO BpeM€eHH, T0OKa3aTeAb CTEIIEHN 3PEAOCTH OOIIeCTBEHHBIX OTHOIIE-
HUH U UX IPaBOBOTO perraMeHTHpoBaHusl. KOHCTUTYIIMOHAaAWM3M — BBIC-
masi IeAb IIUBUAM30BAHHOTO OOIIEXUTHUS, K KOTOPOMY OOIIIECTBO AOAYKHO
IIOCTOSTHHO CTPEMUThBCH.

I'. TlonaTtue “KOHCTHUTYHIIMOHHasi AMArHOCTUKA' BKAIOYAeT WHCTPYMEHTa-
P 1 Bech OPOIleCC OIleHKM KOHCTUTYIMOHAAM3Ma B OOIleCTBe, PaCKpbI-
THE COOTBETCTBHUSI PEaAbHBIX OOMIECTBEHHBIX OTHOMIEHHN KOHCTUTYIIMOH-
HO 3aKpeIAeHHBIM LIeHHOCTSIM, NPpUHIUIIaM U HopMaM. KOHCTUTYIITMOHHAI
AMATHOCTHUKA HeOoOXOAVMa B IMEPBYIO OYePeAb AAS PAaCKPBITAS PearbHOro
COCTOSIHMSI, TEeHAEHIUINl pa3BUTHS U Ppa3HOXapaKTepHBIX MCKaXKeHuN
KOHCTUTYIIMOHAAN3Ma B pPeaAbHOIN JKU3HU.
O0BbeKTaMu KOHCTUTYHUOHHON AMArHOCTUKU SBASIOTCS: OOIllleCTBEHHAas
KU3HBb B IIeAOM; COCTOSHNE KOHCTUTYILIMOHHO YCTA@HOBAEHHOTO (DYHKIIUO-
HaABHOTO GaAaHca M, B YaCTHOCTH, AESITEABHOCTh OPTaHOB BAACTHZ,
CyObeKTaMy KOHCTUTYIHMOHHOM AMArHOCTHUKM SBASIOTCS: Hapop, Kak HO-
CUTEeAb U MCTOYHUK BAACTH; OpPraHbl T'OCYAQPCTBEHHOTO YIIPaAaBAEHUS U
MEeCTHOTO CaMOYIIPaBA€HHUS; BCe UHCTUTYTHI TPa’>KAQHCKOTO OOIecTBa;
Ka>kAO€e AUIIO.
Oco0eHHO B IIepuop, OOIEeCTBEHHBLIX IIPeOOpPa3OBaHUW WUAU B YCAOBHUAX
HeCcTabUABHOTO KOHCTUTYIIMOHHOTO OaraHCa OCHOBHBIMH 3ajadyaMu
KOHCTUTYIIMOHHOM AMAarHOCTHKU SBASIIOTCS, B YaCTHOCTU:
- BBISIBA€HUE HApPYLIIEHHOTO KOHCTUTYIIUOHHOTO GaraHCa;
- OIleHKa XapakTepa M (PpOpM HPOSIBACHUS AQHHOTO HApPYIIEeHUS Ha OCHO-
BaHUU MHOTO(AKTOPHOU OIeHKU CHUTYAalluW;
- PacKpbITHE TPUUYMH 5THUX HAPYIIEHUMN U BLIABUIKEeHUE UHCTPYMEHTapusd
MDA BOCCTAHOBAEHMS HApPYUIEHHOTO KOHCTUTYIIMOHHOTO GaraHca.
KoHCcTUTYIMOHHasA AMarHOCTHMKa AOAXKHA 0Oa3MpoBaThCs HAa CAEAYIOHIUX
OCHOBHBIX NpUHIUIAX:

' 06 atom cm. Apymionsan I KOHCTUTYIMOHAAM3M KaK (hyHAAMEHTAABHEIH TPWHIIUT TpaBa B TIPaBO-
BOM rocypapcTBe // Koncturynuonnoe npasBocyapue, 2012, N 1. — C. 5-16. bongaps H. Konunenuus
CcyAeOHOTO KOHCTUTYIIMOHAAN3Ma: METOAOAOTUS UCCAEAOBAHUS B CBETe IIPAKTHKH KOHCTUTYIIMOHHOTO
npasocypus. Tam xe. - C. 29.

2 Hamy MOAXOABI KacaTeAbHO O6heKTa KOHCTUTYITMOHHOTO MOHUTOPWMHTA HAIIAM ITUPOKYIO OTAACKY B
npodgeccuoHarbHOM AuTeparype. B wacTHocTH, npodeccop Boupaps H.C. numer: "Kak cripaBepAAUBO
OTMeYaA B OAHOM U3 CBouUX BeICTynAeHHU [Ipepacepatens Korncturynmuonnoro Cyapa PecnyOauku
Apmenns npodeccop I'\I'. ApyTIOHSH, KOHCTUTYIIMOHHYIO AMATHOCTUKY COIIMaABHO-9KOHOMUYECKUX U
TIOAUTUYECKUX IIPOIECCOB B CTPaHe HY)KHO HAaYMHATh C CAMOM CHCTEeMbI KOHCTUTyIMOoHaAu3Ma" / CM.
Bongappr H.C. KOHCTUTYLIMOHHAasA MOAEPHU3ALMS POCCUNCKOMN IrOCYAQPCTBEHHOCTHU: B CBeTe IPAKTUKU
KOHCTUTYLIMOHHOTO IIpaBocyAus. - M., 2014. — C. 14.



- BBIBA€HHE AIOOOIO HapylIeHUsT KOHCTUTYIIMOHHOIO OaraHCa B peskuMe
HEeNpepBIBHOTO AEUCTBUY;

- OleHKa XapaKTepa HapyllIeHNsd,
- BBIABVDKEHHE CPEACTB U CII0cOO0B BOCCTAHOBAECHUSI KOHCTUTYITUOHAAM3MAQ,

- FapaHTUPOBAHHOCTL HEAONYIIeHNs HOBOI'O HapyIlIeHUs IIPKU BOCCTAHOBAE-
HUM (PYHKIIMOHAABHOTO OanaHca.

AAS OCYIIIECTBAEHUS ITOCAEAOBATEABHOM KOHCTUTYIMOHHOM AMATHOCTUKU
HEeOOXOAMMO BLHIAEAUTH TaKyl0 CHCTeMY HMHAUKATOPOB, KoTopas OyAeT B
COCTOSIHMU BCECTOPOHHE U IIOAHOCTBIO OXapaKTepU30BaTh KOHCTHUTYIIUOH-
HOCTb M3y4aeMBbIX OOIeCTBEHHBIX OTHOIIEHUU.

A. "KOHCTUTYIIMOHHBINI MOHUTOPUHI"' — 3TO CPEACTBO U BO3MOYKHOCThH ra-
PaHTHMPOBAHUS Ha OCHOBAHUN KOHCTUTYLWOHHON AMArHOCTHKU KOHCTUTY-
LMOHHOTO 0anraHca B AUHaMUKe, IIPEOAOAEHUS AepUulinTa KOHCTUTYLIMOHA-
AmM3Ma, obecrieueHrsl CTAaOMABHOTO M AMHAMUYHOTO Pa3BUTUS.

KOHCTPITYLII/IOHHBII;'I MOHUTOPHUHTI IIPDEAIIOAATI'deT:

- HEeIIPEePBIBHYIO KOHCTUTYIIMOHHYIO AMUATHOCTUKY C ITEABIO BBISIBA€HUS BO3-
MO>KHBIX UCKaKeHUU KOHCTUTYITUOHAAM3MAQ,

- B pe3yAbTaTe CPABHUTEABHOI'O dHAAM3d W OLEHKHU €ro PEe3YABTATOB AN
BOCCTAHOBAECHU A HAPYIIEHHOT'O KOHCTUTYITUOHHOT'O OanaHCa HaAWune He-
O6XOAI/IMBIX @YHKIJ;I/IOHGABHBIX N NHCTUTYIHMOHAABHBIX ME€XAdHU3MOB;,;

- obecrieueHre OOPATHOM CBA3M MEKAY KOHCTUTYIJMOHHBIMHU DELIeHUSIMU
U Pa3BUTUAIMU KOHCTUTYLIMOHHOW IIPAKTUKY;

- HaAW4Me ACMCTBEHHOM CUCTEMBI KOHCTUTYIJMOHHOW OTBETCTBEHHOCTH.

YBaykaeMble NPUCYTCTBYOLIKE!

YuuTEIBas, UTO CIEIUAAMCTHI CO3AAHHOTO IO Hallled WHUIMaTusBe B Epe-
BAHCKOM T'OCYAQpPCTBEHHOM YHUBEPCUTETE aHAAMTUYECKOIo ILleHTpa B pe-
3yAbTaTe CPAaBHUTEABHOT'O aHAAM3a IIPeACTaBAT Ha Ballle o6cy kaeHUe 00BeM-
HBIM AOKAQ) OO MHCTPYMEHTApHAX W MeTOAAX OCYIeCTBAEHUS KOHCTUTY-
LMOHHOM AMArHOCTHUKY, 1 XOTeA Obl 0OOpaTuTh Ballle BHUMaHNUe Ha CAEAYIO-
1Iye aKTyaAbHBbIE BOIIPOCHI.

Bo-mepBbBIX, KakKyl0 POAb U 3HaueHNe MOJKeT MMeTh pa3paboTaHHBIN Be-
HeIMaHCKOM KoMuccuer KOHTPOABHBIN CIIMCOK BEPXOBEHCTBA IIpaBas mpu
OCYIIIeCTBAEHUM KOHCTUTYLMOHHOIO MOHUTOPUHTA?

Bo-BTOpBIX, KaKOM AOAKHA OBITH IIPABOBAas CHCTeMa KOHCTUTYILIMOHHOTO
MOHUTOPHHIA B acleKTe (PYHKIMOHAABHBIX W HHCTUTYLIMOHAABHEIX pe-
LIIeHN ?

[To HameMy MHEHHUIO, OTBET Ha II€PBBIM BOIIPOC HAAO MCKATh KaK B METOAO-
AOTHYECKOH, TaK U B METOAMYECKOU IIAOCKOCTH.

3 Cwm. Espometickas koMuccusi “3a AeMOKpaTHIo uepes mpaso’, pokrap CDL-AD(2016)007, Crpac6ypr,
18 mapra 2016 1.
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B meToponormueckoMm aciiekTe KOHTPOABHBIU CIIMCOK, ONMHUPAsCh Ha BOC-
IpUATUEe BEPXOBEHCTBa IIpaBa KaK BCEOOLIIEro M OCHOBOIIOAAralouiero
NpUHINNA AeMOKPaTHUH, €r0 XapaKTepPUCTUKY U PACKPHITHE ero CYLIHOCTHU
B MeXAYHApPOAHBIX IIPABOBBIX AOKYMEHTAaX, BCECTOPOHHIOIO OIIeHKY

OCOOEHHOCTEN pearn3alluy, CPaBHUTEABHBIN aHaAW3 €ro XapaKTePUCTUK,

AAHHBIX PA3AWYHBIMA aBTOpPaMH, BIIEpPBHIE B CUCTEMHOUW I€AOCTHOCTU

IIPEACTaBASIET MHOTOCAOMHBIE TIPOSIBAEHUS IIPUHITUIIA BEPXOBEHCTBA IIpaBa

B IIPAaBOBOM I'OCYAAPCTBe. AeAalOTCS TaKue BBIBOABI UCXOAHOTO 3HAUYeHUS,

COTAAQCHO KOTOPBIM, B YaCTHOCTMU:

- IPWHIUII BEePXOBEHCTBA IIpaBa AOAKEH IIPUMEHSTHCS Ha BCeX YPOBHSX

rOCYAAPCTBEHHOM BAACTU (IIYHKT 17);

- He3aBUCHUMO OT Pa3HOPOAHBIX TOAKOBAHUM HOHATUSA CYIIECTBYET eAMHOe
BOCIIPUSITHE DAE€MEHTOB BEpPXOBEHCTBa ITpaBa. VX IlecTh:

* 3aKOHHOCTD;

* IIPaBOBAasi OMIPEAEAEHHOCTH;

* 3aIpeT NPOU3BOAJ;

* AOCTYII K IIPAaBOCYAMIO B HE3aBUCUMBIX M OECIPUCTPACTHBIX CYAAX;
* yBa’KeHUe IIPaB YeAOBEKQ;

* HEAUCKPMMUHALVI M PABEHCTBO BCeX Ilepep 3aKOHOM (IIYHKT 18);

- obo3HauuBaeTca pAekrapupoBaHHbl OOH B 2012 roay oaxop 0 TOM, 4TO
«BEPXOBEHCTBO IIpaBa OAMHAKOBO IIPMMEHHMO KO BCeM IOCypAapCTBaM U
ME>XAYHAPOAHBIM OPraHU3alusaM» (IIYHKT 22);

- KOHTPOABHBIY CIIMCOK BEPXOBEHCTBA IIpaBa OPUEHTHPOBAH B OCHOBHOM
Ha OIIeHKY IIPABOBBIX TapaHTUU (IYHKT 25);

- AOCTHJKEeHMEe IIOAHOTO BepXOBEHCTBA IIpaBa BCe eIlle OCTaeTCsd HeocCy-
LIECTBAEHHOM 33Aa4el Aa’Ke B CTpaHaX C YCTOSBIIEMCS AeMOKpaTuen
(myHKT 29);

- 0e3 TapaHTUPOBAHUS, OOecledeHU U 3allUTHl IIpaB YeAOBeKa He MOXKeT
OBITH BEPXOBEHCTBA NIpaBa (IYHKT 31);

- BEPXOBEHCTBO IIPaBa OTHOCUTCHA KO BCEW IIPABOBOM CHCTEMe, KO BCEM
NPOIBAEHUAM OTIPAHWYEHMS BAACTH IIPABOM M 3aIUTHI IIPaB 4YeAOBeKa
(myHKTHL 33-37);

- BEPXOBEHCTBO IIpaBa MOJKET YCIIEUIHO OCYIIECTBASITHCS TOABKO B TOH
CTpaHe, HaceAreHUe KOTOPOM OLIYIaeT KOAAEKTHUBHYIO OTBETCTBEHHOCTH
3a IPeTBOPEHNeE B JKU3Hb 3TOTO IPUHIUIIA U XOUET CAEAATh er0 HEOThEM-
AEMOM 4aCThIO CBOEM COOCTBEHHOM IIPABOBOM, IIOAMTHYECKOU W OOIIecT-
BEHHOU KYABTYPHI (IIYHKT 43).

Bce ykazaHHBIe 3aKAIOUEHUSI UMEIOT KpaeyroAbHOe 3HaueHHte TaKKe C TOU-

KU 3peHUsl pearr3alliy BBIABUHYTHIX HAMU KOHIEIITYaAbHBIX IIOAXOAOB.

B MeTOAMYECKOM acIeKTe HMCXOAHBIM SIBASIETCS KOHCTAaTHUPOBaHHOe BeHe-

IIMAaHCKOM KOMUCCHEM ITOAOJKEHHNE, COTAACHO KOTOPOMY KOHTPOABHBIN CITH-

COK BEpPXOBEHCTBA IIpaBa SIBASIETCS MHHOBAIIMOHHBIM U 3(p(PeKTUBHBIM CIIO-



coOOM OIleHKU TapaHTUPOBaHUS BEPXOBEHCTBA IIpaBa B TOU MAM UHOM CTpa-
He MO €ANHON MeTOAMKE, YUUTHIBasi KOHKpPeTHble 0COOEHHOCTH IIPAaBOBOM
CUCTeMBl AQHHOM cTpaHbl (IyHKTH 20, 25, 34). B To Xe BpeMsa AAL OCy-
1IeCTBAEHUS AeHMCTBEHHBIX IIaroB IO OIleHKe BEPXOBEHCTBA IIpaBa OpHeEH-
TUPOBOYHOE 3HAUEeHHNE MMEIOT ITOAXOABI METOAMUYECKOTO 3HAUeHUS, IIPeA-
CTaBAeHHEBIE B IIYHKTaX 43-120 KOHTPOABHOIO CIIMCKA.

BriBOA, AyMaeM, OAHO3HaUeH: pa3pabOTaHHBIY BeHelMaHCKOM KOMHCCHeN
KOHTPOABHBIN CHMCOK BEPXOBEHCTBA IpaBa OTKPHIBAET KAUECTBEHHO HO-
BYIO CTPAHMUILY AAS TOTO, YTOOBI COCTABUTH IIOAHOE, CUCTEMATU3UPOBAHHOE,
yeTKOoe IMPEeACTaBAeHNe O peaAu3allud Ha IIpakKTUKe NOPUHIINIA Bepxo-
BEHCTBA ITPaBa, CAEAATh MHOTO(AKTOPHBIM aHaAu3, 3(PPEeKTUBHO U OITHU-
MaAbHO YIPaBASTH IIPOIIECCOM IIPABOBBIX pa3BUTHUM. OH AA€T MOAHBIM CUC-
TEMaTU3WPOBAHHBIN NHCTPYMEHTAPUM KaK AAI KOAMYECTBEHHOM, TaK U AT
KaueCTBEHHOM OIleHKU COCTOSIHMS BEPXOBEHCTBA IIpaBa.

Boaee Toro, 1o HaleMy rayOOKOMY YOEKAEHUIO, TAKOe MHOTOCAOMHOE PAaCK-
PBITHE COCTOSIHUSI BEPXOBEHCTBA IIpaBa CO3AACT IIOAHOE IIPEACTABACHUE TaK-
)K€ O pearbHOM COCTOSHMU KOHCTUTYLIMOHAAM3Ma M ypPOBHE KOHCTUTYIIU-
OHHOM KYABTYpBEI B cTpaHe. CAeAOBaTEABHO, NPU OCYILeCTBA€HUU KOHCTHU-
TYLMOHHOTO MOHMUTOpPHHra KOHTDOABHBINM CIHCOK BEPXOBEHCTBA IIpaBa
NpruoOpeTaeT UCKAIOUUTEABHOE MCXOAHOE 3HAadYeHHe KaK B acCIleKTe MeTO-
AOAOTUYECKUX IIOAXOAOB, TaK U B ACIeKTe MEeTOAUYECKUX OPUEHTHPOB.

BaAa‘-Ia B TOM, 4TO KOHCTPITYLII/IOHHbel MOHUTOPHUHI' AONKEH MMEeTh He OT-
prBOqHBII;'I u ,A,I/ICerTHBII;'I XapaKTep, a AOAKEH OCYIIeCTBAATHCA IIO IIPpUH-
OUIIAM HEIIPEPBIBHOCTU U YeTKOU IIEepUOAMYHOCTH, TaKXXe IIOCPEeACTBOM
OLléHKU COCTOAHUSI BEPXOBEHCTBA IIPAB4, PACKPLIBASI Ka>XAO0€ HapyllieHue
KOHCTUTYIITMOHHOTI'O OanaHca, Ka>XpA0€e OTKAOHeHHE OT KOHCTPITYHPIOHHOIZ
AKCHUOAOIMU M KOHCTUTYIHMOHHBIX IIPMHIUIIOB, KAa’XAO€ HMCKa’XeHHe KOHC-
TUTYIOUOHAAN3MA.

A cettuac xoTeA OBl B OOIIUX 4epTax OOpPATUTHCSI K TOMY, KaKOM, MO Ha-
1IeMy MHEHUIO, AOAKHA OBITH MpaBOBasi CHCTeMa KOHCTUTYIIMOHHOTO MO-
HUTOPHUHTA B aclekTe PYHKITUOHAABHBIX U MHCTUTYIIMOHAABHBIX PEIeHnH.

B yrBepxpeHHOM BeHenmaHcKOM Komuccuer KOHTPOABHOM CIIMCKE YKa-
3BIBAETCS, KaKue MH(pOpMaIUOHHbIE UCTOUHUKMN AN €BPOIEMCKUX CTPaH
MOT'YT CAY>KUTH OCHOBAHMEM OII€eHKU BEpPXOBEHCTBa IlpaBa. EcAu mpoBo-
AUTCSI OTAEABHOE, Pa30BOe HUCCAEAOBAHUE, AAKe B TOAOBOM paspese, TO AN
3TOro TpebyeTcsd OAUH IIOAXOA, & €CAU MOHUTOPUHT OCTOSHHBIN U HeIlpe-
PBIBHBIN, TO TIOAXOA AOAKEH OBITH COBEPIIEHHO WHBIM.

CyIIHOCTb KOHCTUTYIIMOHHOTO MOHUTOPUHTA 3aKAIOYAEeTCSI B TOM, UTO AOAXK-
HO OCYIIECTBASTBCSI IIOCTOSIHHOE U CHCTeMaTHu3MpOBaHHOe BhIIBAEHHE
PEaABHOTO COCTOSIHUSI KOHCTUTYIIMOHAAW3Ma B OOIIEeCTBEHHOM >KM3HU.
AOAJKHA OCYHIeCTBASATHCS TaKasl (PyHKIUSI UMMYHHOM CHCTeMBbI, KOTopas
XapakTepHa Ka)>KAOMY opraHm3My. Bech OOIlleCTBEHHBIN OPTaHU3M AOA-
>KeH OBITb BOBAEUEH B IPOIECC AMHAMHUYHOTO COOAIOAEHUS (DYHKIIUOHAAB-
HOTO KOHCTUTYIIMOHHOTO OanaHCa, BBISIBA€HUS, OI€HKM U BOCCTAHOBAEHUS
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PaBHO3HAUHBIM [IPABOBLIM BMeIIaTEABCTBOM Ka’KAOTO ero HapylieHus. KoHT-
POABLHBIA CITMCOK BEPXOBEHCTBA IIPaBa SIBASIETCS UCKAIOUUTEABHBIM CPEACT-
BOM M BO3MOJKHOCTHIO OCYIECTBAEHUSI BBLITEKAIOIel MMEHHO W3 TaKOMU
PYHKIMU HEOOXOAUMOM KOHCTUTYLMOHHOW AMArHOCTHKH, 4YTO SABASIETCH
HeOOXOAUMBIM U HCXOAHBIM 3TallOM KOHCTHUTYIIMOHHOI'O MOHUTOPUHTA.

Kak AOAKeH OBITh OPraHM30BaH M KaK AOAKEH OCYIIEeCTBASITHCS KOHCTUTY-
IMMOHHBIT MOHUTOPWHT ?

Mnb1 cyuTaeM, 4TO B (pYHKHHOHaALHOM ACIIeKTe B KOHCTUTYIIUOHHOM MO-
HUTOPpUHTE CYIIEeCTBEHHYIO POAB AO/MKHBI UT'PDATH BC€ KOHCTUTYIIMOHHBIEC
MHCTUTYTBI CTPAHBI U T'PAa>XAAHCKOE O6H_[eCTBO.

B HacTosIIee BpeMst 4aCTUYHO 5Ta 3ajpayva pellraeTcs MOCPEeACTBOM KOHCTHU-
TYIUOHHOTO KOHTPOAs. OAHAKO HAIIM MCCAEAOBAHUS IIPUBOAAT K BHIBOAY,
YTO B CHUCTEMe KOHCTUTYLIMOHHOTO KOHTPOAS B OCHOBHOM AEWCTBEHHBIM
SIBASIETCSI DAEMEHT CyAeOHOro KOHCTHUTYIIMOHHOI'O KOHTpPOAs. Bce ocranb-
HBIe 9AE€MEHTHI He BIHCHIBAIOTCS B AOTUKY CUCTEMHOU IIEAOCTHOCTH M IIO
CBOeM (PYHKIIMOHAABHOM POAU W B CHCTEMHOM II€AOCTHOCTH HE COOTBET-
CTBYIOT TPeOOBaHMUSIM HOBBLIX BBI30BOB IIPEOAOAEHUST AehopMalimii KOHCTHU-
TYIIUOHAAM3Ma W HAKOIAEHUM OTPUIATEABHOW COIIMaAbHOM sHepruu. [1os-
TOMY TPeOYIOTCSI KaueCTBEHHO HOBBIE ITOAXOABL M pelIeHUs.

B mpeanraraeMolt HaMu AOKTPHHE B IIEPBYIO OYe€PEAb aKIeHTHUPYEeTCS pas-
pelleHne ABYX IIPOOAEM:

BO-II€PBBIX, TAPAHTHUPOBATHL U obecreunThb CaMOAOCTATOYHOCTh U AMHAMMNY-
HO€ 3BOAIOIIMOHHOE PAa3BUTHE KOHCTI/ITYLII/II/I;

BO-BTOPBIX, CO3AATh HEOOXOAUMBIE (DYHKIIMOHAABHBIE U WHCTUTYIMOHAAD-
HBIE TapaHTHUU AAS CBOEBPEMEHHOTO BBISBACHUS, OIIEHKH U IIPEOAOAEHUS
AedopMaruil KOHCTUTYITHOHAAN3MaA.

Kakpasi U3 HHUX MOXKET CTaTh OTAEABHOM TeMOoN (PYHAAMEHTAALHOTO O00-
cykpeHusa. K mepBo#l MbI B OOIIUX YepTaX OOpPAaTUAUCH B KOHIIENIIUM MOC-
AepHUx pedopMm Konctutyrnuum PecnmyOAuku ApMeHUSI W CUUTAeM, UTO
IIPEeACTaBAEHHBIe B HEM TOAXOABLI MOTYT HPEACTaBAATH OOABIION MHTEpecC
AN Ka’KAOU CTPAaHBI.

B paMkKax 3TOro AOKAaA@ IOMBITAIOCH BKpaTle OOpPATUTBCS KO BTOPOU
npobaeMe.

Ham nepBoOHauaABHBIM MOAXOA 3aKAIOYAeTCd B TOM, UTO B WHCTUTYIHO-
HaABHOU CHCTEMe KOHCTUTYIMOHHOTO MOHHUTOPHMHIA COOTBETCTBYIOLIYIO
POAB AOAKHBI MMETh BCE KOHCTUTYIIUOHHBIE CYOBEKTHI — YEeAOBEK, HMHC-
TUTYTHl TPa*XAQHCKOT'O OOIECTBA, BCE OpPraHbl IIyOAMYHOU BAacTh. OHU
AOAKHBI BBICTYIIATh B CHCTEMHOMW IEAOCTHOCTH, B3aMMOAONOAHAIOIIUMU
QYHKIIMIMY, UCKAIOUAaSd OOCTOATEABCTBO HEPEArnpoBaHMA Ha KakKoe-AnOo
HapylleHWe KOHCTUTYIUOHHOTO OanaHca. B acmekTe IOCAEAHETO HMCKAIO-
YNTEABHA POAL Ka’KAOTO UYAE€Ha OOIIecTBa W MHCTUTYTOB TI'PAa*KAAHCKOTO
001I1eCcTBa, OCYIIECTBAEHHE KOTOPOU AOAKHO MMeTh HeOOXOAWMBIE KOHC-
TUTYIIJUOHHBIE TapaHTUU. C 3TOM IEeABI0O AOAKHA OBITH OOecliedyeHa U rapaH-



TUPOBaHa OecnepeboMHasA AeITEABHOCTh HEPBHOU CHUCTEMBI COITMAABHOTO
o0I11IeCTBa.

B cucreme myOAMYHOM BAACTH 0CO0Ad Ba’KHOCTH NPUAAETCS POAU TAABEI
rocyAapcTBa. B Me>xpAyHapOAHOM KOHCTUTYLIMOHHOM ITPaKTHKe, KakK IIPaBU-
Ao, TIpe3mpeHT ABASETCA TMOAUTUUECKUM TapaHTOM oOOeclieueHHUsl BepXo-
BeHcTBa KoHcTHTYyIIMH. AN 3TOrO HEOOXOAMMO, B YACTHOCTH, IIPUAATE ACHCT-
BEHHOE KOHCTUTYIIMOHHO-IIPABOBOE COAEP’KaHUE TaKUM KOHCTHUTYIIUOH-
HBIM TIOAOJKEeHMIM, Kak: "[lpe3upeHT oOecmeunBaeT coOatopeHue KoHcTu-
Tyuun" (cM. Korcrturynuu Opannun (cT. 5), IToabinu (IyHKT 2 cTaTbu 126),
Apmennu (ct. 123); "Ilpe3upeHT gBAseTCS rapaHToM KoHcTUTynuu'" (CM.
Koucturtynusa Poccuiickoit @epepanuu (dactb 2 craTtbu 80); "Ilpe3mpeHT
obecrieunBaeT ... HOPMAABHYIO AEATEABHOCTH AEMOKpPATUYeCKHUX WHCTU-
TyTOB..." (KoHCcTHTYynuga IlopTyraauu (crtatba 120); “... [Ipe3upeHT obecie-
YYBaeT HOPMAABHYIO A€ATEABHOCTb I'OCYAQPCTBEHHEIX opraHoB’ (KoHcTu-
Tynus ChoBakum (4actb 1 cratbu 101) u T.A.

O0ecnieueHmne cobaropeHuss KoHcTUTyum nmeeT cyrybo (popMaAbHBIN Xa-
pakTep BO BCeX TeX CAydasdx, Koraa MHCTUTyTOM [Ipe3naeHTa He OCYyIecCT-
BAdeTCSI HellpepbIBHAsl KOHCTUTYIITMOHHAS AMArHOCTHKA.

YuuTbiBas OI'PAHUYEHHOCTHb BO BpeMeHH, XO0Uy OTMETHUTDh TdaKXXe, YTO BHEA-
peHunue cucreMbl KOHCTUTYIHUOHHOT'O MOHUTOPHWHI'A Tpe6yeT II0-HOBOMY OIie-
HUTHL POABL IIPABO-TBOPYECKHUX U IMPABOIIPMMEHUTEABHBIX OPTaHOB B 3TOM
BOIIpoCe, MeCTO U POADb CYAe6HOI’O KOHCTUTYIUOHHOT'O KOHTPOASL, COBpe-
MeHHbI€e BBI3BOBbI KOHCTHUTYIWOHAAM3AINU O6IH€CTB€HHBIX OTHOHIeHPIIZ,
UMIIEepATUB BHEAPEHUA AeﬁCTBeHHOI;'I CHCTEMBI KOHCTHTYHHOHHOﬁ OTBETCT-
BEHHOCTH.

OTO BOIPOCH], KOTOpPHIE MOTYT CTaTh IIPEAMETOM OTAEABHOTO M OOCTOSI-
TEABHOTO PAaCCMOTPEHUS, [I09TOMY Ha 3TOM s 3aBEpIINy CBOM AOKAAA.

Baaropapio 3a BHUMaHUeE.

SUMMARY

Venice Commission of the Council of Europe at the 106th Plenary Session,
held on March 11-12, 2016 approved the author's proposition to hold the
International Conference on Constitutional Monitoring.

The Commission recommended to prepare and present at the 107t Plenary
Session the relevant concept and organizational mechanisms for conducting
the given forum taking into consideration revealing of the possibilities of
application of “Rule of Law Checklist" (adopted at the 106th Plenary Session
of the Commission) in the process of the systemic constitutional monitoring.

It is emphasized that actuality of the conduct of the international confer-
ence on constitutional monitoring is conditioned with the necessity:

- Development of more efficient legal mechanisms of overcoming the
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deficit of constitutionalism in the contemporary society, banning of
accumulation of the negative public energy, which, by accumulating the
critical mass may result in social cataclysms.

- Revealing of the vulnerable spots in the sustainable and dynamic of rule
of Constitution and further improvement of the mechanisms of judicial
constitutional control,

- Effective guarantee of the rule of law, ensuring sustainable democratic
development,

- Revealing the possibilities of implementation of Rule of Law Checklist
for conducting permanent constitutional diagnosis and monitoring,

- Elaboration of certain suggestions regarding unification of the
mechanisms of conducting the constitutional monitoring by using Rule
of Law Checklist in different legal systems.

It was proposed to conduct the conference in Yerevan, on 20-23 October
2016 collaborating it with the annual Yerevan Conference on actual
problems of the constitutional justice.

Three topics were offered for discussion:

- Role of the constitutional courts in overcoming the legislative gaps and
legal uncertainty,

- Place and role of systemic monitoring in the improvement of the system
of constitutional control and overcoming the deficit of constitutionalism,

- Role and significance of Rule of Law Checklist in the implementation of
the permanent constitutional diagnosis and monitoring by safequarding
the dynamic democratic development.

All materials of the conference will be published in the Almanac

"Constitutional Justice" for 2016 at the beginning of 2017.

The conceptual issues of the constitutional monitoring are outlined in the
author's monograph “Constitutional Monitoring".

This publication presents some significant aspects of Rule of Law Checklist
to the wide circle of the specialists taking into consideration the signifi-
cance of the given Report of the Venice Commission in the resolution of a
theoretical and practical issues of ensuring of rule of law and establishment
of the original constitutionalism in the contemporary society.

The author states that Rule of Law Checklist, from the perspective of
diverse and common assessment of the given phenomenon, is the result of
a thorough gestalt systemic scientific approach and may be implemented
not only for the assessment of a certain situation but may also become the
grounds for the prevention of the deficit of constitutionalism, management
of the process of establishment of rule of law, overcoming the vulnerable
spots of this process in different social systems.

Completely new perspectives are opened for ensuring dynamic democratic
development and rule of Constitution on the basis of systemic constitution-
al monitoring by using Rule of Law Checklist.



PRINCIPLE OF RULE OF LAW
AND ITS PRACTICAL IMPLICATIONS

JAN HELGESEN

Chair of the Scientific Council of the Venice Commission
of the Council of Europe

Honourable President of the Constitutional Court of Armenia,
Honourable Presidents and Judges of Constitutional Courts,
Excellencies,

Ladies and gentlemen,

It is a great privilege and honour to be invited to this important
Conference and to be able to address the key issue of this Conference.

The title of my presentation has two dimensions; a theoretical and a prac-
tical dimension.

Let me start by reflecting somewhat on the basic values of the Council of
Europe.

Of the three pillars of the Council of Europe, the Rule of Law has long
been the least visible. Democracy and Respect for Human Rights have long
enjoyed much more attention. In recent years, however, the autonomy of
the Rule of Law and its importance has become evident. Nowadays, respect
for the Rule of Law has even become a mantra in the international circles.

It is the conviction of the Council of Europe, and of the Venice Commission,
that the notions of the Rule of Law, pluralist democracy and respect for
human rights are distinct but closely interconnected. They even partly over-
lap, as some principles belong to all three notions (it is the case for the prin-
ciple of equality and for that of non-discrimination) or to two of the three
notions (the fair trial principle is related to the notions of Rule of Law and
respect for human rights), and the freedoms of expression, assembly and
association are associated with democracy and respect for human rights.

These three principles are therefore intertwined and interdependent: there
cannot be democracy without the Rule of Law and respect for human
rights; there cannot be Rule of Law without democracy and respect for
human rights; and respect for human rights cannot be achieved in the
absence of democracy and Rule of Law.

And let me add that there cannot be prosperity and economic development
without democracy, Rule of Law and respect for human rights.
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However, ladies and gentlemen, this does not mean that there is no ten-
sion between these three pillars. Seen from Venice, one easily observes the
tension between democracy and the Rule of Law. This is a key issue in
present day Europe. The Venice Commission has had to face this tension
in different recent opinions.

According to my view, it is slightly misleading to combine "democracy"
and “the Rule of Law" with the conjunction “and". This indicates that there
is a complete harmony between these basic values in our societies, which
is not always the case.

However, it is also slightly misleading to combine these concepts with the
conjunction "or". Such a perspective would indicate that there is complete
disharmony between these values, which is not the case either. It is cer-
tainly not either/or.

The official name of the Venice Commission is “The European Commission
for Democracy through Law". In my view, this is the correct perspective:
democracy is built and strengthened through the respect for law. Inherent
in such a perception is the respect for human rights.

Let me focus on some areas where this tension is particularly exposed.
One area is the question of judicial review.

From the outset, there is a need to distinguish between judicial control of
acts of the legislative branch, the Parliament, and judicial control of acts
of the administrative branch, the Government.

The control of the administration is less spectacular and is normally seen
as less threatening to democracy, from a theoretical perspective. This
needs further analysis. On the one hand, it may be claimed, that if the
courts are active in the area of administrative law, it could threaten the
role of the politicians when distributing, for instance the economic
resources in society. Seen from yet another perspective, it is, however,
often argued that the real threat to democracy today does not stem from
the judicial branch, but from the administrative branch. In such a perspec-
tive, could one imagine an alliance between the legislative and the judi-
cial branch?

As for the judicial control of the legislative branch, however, one often sees
that this form of control is discussed within a paradigm of "supremacy",
which is the supreme body? This perspective has to be further elaborated.
This perception presupposes a too dichotomistic approach. In the XXI
Century, one should rather encourage more cooperation than competition
between the state organs, in order to preserve and defend both democra-
cy and the Rule of Law, as well as respect for human rights.

One important question is this: what should be the criteria for the inter-
vention by the tribunals into the competence of the two other branches of
the State? How should the criteria of the judicial review be defined? In dif-



ferent constitutions, one observes that this threshold is set differently. Then
the courts will have to find their way between judicial activism and judi-
cial constraints.

My second illustration relates to the fight against terrorism, the war on
terror.

This tension between democracy and the Rule of Law, der Rechtsstat, has
triggered discussions in many countries, inside and outside of Europe. Can
we afford to uphold the Rule of Law under these dangerous circumstances?
If a democratic government wants to strike hard against persons suspect-
ed of terrorism, should the government be prevented from doing so by
some judges?

The Venice Commission has held, very clearly, that even terrorists or sus-
pected terrorists enjoy full protection under the Rule of Law.

I was pleased to note that this was also the position taken by the Supreme
Court of the United States in the case some years back, Boumedienne v.
Bush. The applicant was a prisoner at Guantanamo, claiming that he was
protected under the Constitution of the United States. The argument by
the US administration is, as we know, that these suspects have placed
themselves outside the Rule of Law, and furthermore, the Constitution can-
not apply during these dark and threatening days. Justice Kennedy, on
behalf of the majority, gives a clear answer to this dilemma: “The laws and
Constitution are designed to survive, and remain in force, in extraordinary
times".

And Justice Kennedy adds: “Liberty and Security can be reconciled; and
in our system they are reconciled within the framework of the law".

Ladies and gentlemen,

Still at the macro level, one might ask whether the principle of Rule of Law
should be implemented in exactly the same way in every state, without tak-
ing into consideration the historical, socio/economic peculiarities of a
given state. I will come back to this question. But the point of departure is
clear: There are some core elements in the principle of Rule of Law which
must be implemented. If we want to establish independent tribunals in a
given state, certain main core elements must be respected, irrespective of
the socio-economic conditions and cultural and historical heritage. There
are obvious limits to the number of models for independent tribunals. If,
for political reasons, a member of a governing political party serves on the
bench, the tribunal is not independent. The same conclusion applies if the
state prosecutor also is among the judges.

The first stage of the Venice Commission's work on the Rule of Law led to
a report adopted in 2011.

The Commission traced the historic root of the concept Rule of Law back
to antiquity. Plato writes (in Laws, Book IV): "Where the law is subject to
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some other authority and has none of its own, the collapse of the state, in
my view, is not far off, but if the law is the master of government and the
government its slave, then the situation is full of promise and men enjoy
all the blessings all the gods shower on a state".

During the last two centuries, this concept has been developed in different
legal regimes and traditions: “Rule of Law", “Etat du Droit", "Rechtsstat",
“Stato di Diritto", “Estado de Derecho". Certainly, there are different
nuances in these traditions.

However, the Venice Commission realised there is a common core con-
tained in this concept. And the Venice Commission decided to explore this
core, not as a purely theoretical concept, but rather as a practical exercise.
This led to the so-called “The Rule of Law Checklist”, adopted by the
Plenary in March this year.

The aim and purpose of this Checklist is to identify the core elements of
the Rule of Law. It also struck the Commission that what was missing, was
an operational tool for assessing the level of Rule of Law compliance in any
given state: and we thought that the best tool would be a Checklist.

The Checklist is indeed intended as a comprehensive tool to assess the
degree of respect for the Rule of Law in a given State. It may be used by
a variety of stakeholders: state authorities, international organisations,
non-governmental organisations, scholars and citizens in general. But the
first addressees of the Rule of Law Checklist are the States themselves.
When we talk about States, this means all bodies of the State, at nation-
al as well as local or regional level. Compliance with the Rule of Law is a
complex process; the Rule of Law is achieved through successive steps,
and never fully. Assessing the level of compliance with the Rule of Law in
a given State requires insider knowledge and understanding of the sys-
tem: no one would therefore be better placed to do so than the State itself.
Assessments by the civil society of the State may offer, of course, a pre-
cious complementary vision of the situation. International organisations
may then have a role in suggesting ways to improve the situation. The
Venice Commission in particular may play a useful role in providing its
objective legal opinions. A global appraisal should indeed involve all
these angles of analysis.

What are main objectives of this document? The Checklist intends to
enable an assessment which is

+ thorough, by dealing with all the dimensions of the Rule of Law.

+ objective and transparent, referring explicitly to the national and inter-
national standards, including the case-law of the European Court of
Human Rights, which are to be used for the assessment.

* equal: the same benchmarks and standards are applied in every situa-
tion, to any country.



.

Last be not least: the Checklist aims to be practical and user-friendly: as
already said, the circle of the stakeholders is not defined and therefore
includes all interested persons — and you, local and regional represen-
tatives, members of the Congress in particular.

Ladies and Gentlemen,

Let's move further to analyse the different benchmarks of this checklist.
There are five core elements:

- Legality

- Legal certainty

- Prevention of abuse/misuse of powers

- Equality before the law and non-discrimination.

- Access to Justice.

We have also added two specific, topical challenges to the Rule of Law:
corruption and conflict of interest, collection of data and surveillance.

Each benchmark is sub-itemised into detailed questions.

The principle of legality is at the basis of every established and well-
functioning democracy. It entails the supremacy of the law, namely the
fact that the State action must be in accordance with and authorised by
the law. State action means of course action of public authorities in gen-
eral, at national as well at infra-national level. The law should establish
the relationship between the international and the national law and set
out the cases in which exceptional measures could be adopted to dero-
gate the normal regime of protection of citizens' rights.

Legal certainty involves the accessibility of the law. The law must be cer-
tain, foreseeable and easy to understand. Basic principles such as nul-
lum crimen sine lege/nulla poena sine lege, or the non-retroactivity of
the criminal law are bulwarks of the legal certainty.

Preventing the abuses of powers means having in the legal system safe-
guards against arbitrariness; providing that the discretionary power of
the officials is not unlimited, and is regulated by law.

Equality before the law is probably the principle that most embodies the
concept of Rule of Law. It is paramount that the law guarantees the
absence of any discrimination on grounds such as race, sex, colour, lan-
guage, religion, political opinion, birth, political power etc. Similar situ-
ations must be treated equally and different situations differently.
Positive measures could be allowed as long as they are proportionate
and necessary.

Access to justice implicates the presence of an independent and impar-
tial judiciary and the right to have a fair trial. The independence and
the impartiality of the judiciary are central to the public perception of
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justice and thus to the achievement of the classical formula: "justice
must not only be done, it must also be seen to be done"

+ Finally, we addressed some cases in which some particular actions and
decisions can hinder and weaken the Rule of Law. It could be the case
of the corruption for example, with the presence of a weak criminal sys-
tem to fight briberies, grafts and misuse of public money. But also the
conflict of interest between a public office and private gains. Another
issue which is more and more topical is collection of data and surveil-
lance, due to the increased use of information technology.

The last section of the checklist includes a list of the major not only
European, but also international standards divided into sections correspon-
ding to the various benchmarks.

Of course, Ladies and Gentlemen, this checklist is neither exhaustive nor
final. It should not be taken as a sort of Bible of the Rule of Law. Indeed,
the checklist covers the most important aspects of this important principle
but it could and it should change over time, to face the challenges of an
ever-changing world. Nor is the Rule of Law something that can be
achieved once and for all. Implementing the Rule of Law is an on-going
task, which requires the commitment not only of the State, but also of the
citizens. As underlined by the President of the Open Society Foundations
Chris Stone, “The Rule of Law is not a product made for export. Rather, the
Rule of Law is a culture that thrives when nurtured, and is nourished
through a root system that extends across continents and centuries".! The
benchmarks are common, but the Rule of Law is to a large extent a cultur-
al achievement.

The Rule of Law is linked not only to the protection and the promotion of
human rights, but also to democracy. The participation of the citizens in
the strengthening of the Rule of Law is thus paramount. That is what the
Venice Commission calls an “enabling environment". The Rule of Law can
only flourish in an environment where people feel collectively responsible
for the implementation of the concept.

Ladies and Gentlemen,

A mistake that should be avoided in the use of this checklist is the
mechanical interpretation of the detailed benchmarks in a given State. The
assessment should not merely consist of counting the right answers, but is
intended to provide a global overview of the situation, while focusing on
the most important criteria. The Checklist enables and indeed aims at an
individualised assessment. Indeed, whereas the Rule of Law is a global
aspiration, this does not mean that its implementation has to be identical,
without taking into account the peculiarities of the given State, such as its

! Christopher Stone, Nurturing the Rule of Law, Annual Bingham Lecture 2016 "Spreading the Rule of
Law: Mission Impossible?"



historical and political context, its constitutional order and its cultural tra-
ditions. This is without prejudice, as I said before, to respect for the fun-
damental core of the principle.

Ladies and Gentlemen,

We have produced what I find a remarkable tool, with a very high poten-
tial. What next?

Respecting the Rule of Law is very high on the national agendas of many
member states. I believe it would be useful and important for all Council
of Europe member states to initiate a full-fledged analysis of their level
of compliance with the Rule of Law. As already said, this assessment
should not be limited to the national level. In particular — but not only
— in federal and regional states, the level of public power which is clos-
est to the citizen is essential for its perception of the implementation of
the Rule of Law. States, but also local and regional authorities, could
launch a self-assessment exercise based on the Checklist, for example:
why not?

Assessing the Rule of Law is also very topical in international circles. The
European Union is reflecting on its own mechanism. I believe that, irre-
spective of the mechanism, the substance should be the same: the stan-
dards which the Council of Europe has built over the years form an indis-
pensable basis for assessing the Rule of Law in any member State of the
Council of Europe. The Checklist gathers and codifies years of extensive
work by all the relevant Council of Europe bodies and offers them in a
handy, user-friendly format. In this respect, we believe that the Checklist
represents a "Council of Europe product”, which should be promoted as
such, including with other international organisations and with the
European Union.

The Committee of Ministers recently endorsed the checklist and this will
leave a durable “"Council of Europe" mark on the Rule of Law in Europe
and will foster both a common understanding and an improvement of this
essential European value.

I thank you very much for your attention.
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PE3IOME

W3 Tpex OCHOBHBIX HalpaBAeHUU AedTeAbHOCTH CoBeTa EBponbl obOecre-
yeHUe BePXOBEHCTBA IIpaBa OBIAO HaMeHee 3aMeTHBIM. Bomipocam AeMOKpa-
TUU U yBa’KeHUd IIPaB YeAOBeKa YAEASIAOCh OOAbIle BHUMaHUSA. B mocaea-
HHe TOABI, OAHAKO, 3HaUeHHe IIPUHIIUIIA BePXOBEHCTBA IIpaBa CTar0 Oonee
OYEeBUAHBIM.

He mo>keT OBITH AeMOKpaTUU 0e3 BEPXOBEHCTBA 3aKOHA W YBAa’KEeHU IIPAaB
YeNOBEKa; He MOJKeT OBITh BEPXOBEHCTBA IIpaBa 0e3 AeMOKpPATHUU U yBayke-
HUS IIPAB YEAOBeKa; U yBa)KeHHe IIpaB YeAOBeKa He MOJKeT OBITb AOCTUI-
HYTO IIPX OTCYTCTBUM A€MOKPATHUU U BEPXOBEHCTBA 3aKOHA.

Lleab 1 Ha3zHaueHMWe NPUHATOTO BeHermmaHcKou Komuccue KoOHTPOABHOTO
CIIMCKa BEPXOBEHCTBA MpaBa 3aKAIOYAIOTCS B OIIPEAEAEHUN OCHOBHBIX DAe-
MEHTOB 3TOTO IIPUHITUTIA.

KOHTPOABHBEIU CHIUCOK SIBASIETCS BCEOOBEMAIOIIUM HUHCTPYMEHTOM OIleHKH
VPOBHS YBa’KeHHS BEPXOBEHCTBA IIpaBa B KOHKPETHOM rocypapcTBe. OH
MOJKEeT OBITh MCIOAB30BaH PA3AWUYHBIMU 3aMHTEPECOBAHHBIMU CTOPOHAMU:
TOCYAAPCTBEHHBIMM OpPraHaMHU, MeE>XAYHApPOAHBIMH OpTaHU3aIUusAMM, He-
ITPaBUTEABCTBEHHLIMU OPTraHM3alUsAMU, YIeHBIMU U rpakpaHaMU B IIEAOM.
Ho nepBbiMu appecaTaMy KOHTPOABHOTO CIIMCKA BEPXOBEHCTBA IIpaBa SB-
ASIIOTCSI TOCYAQPCTBaA.




“THE CONCEPT OF THE RULE OF LAW"
DIFFICULTIES OF ITS PERCEPTION
IN THE POST-SOVIET LEGAL CULTURE
(UKRAINE'S EXPERIENCE)

SERHIY HOLOVATY
Substitude Member of the Venice Commission of the Council of Europe

I. Introduction

In autumn 1939, British The Times in the article by special reporter elabo-
rated on a possible approach to the principles and methods on which a new
order may be rebuilt when Nazism has been defeated. The article empha-
sized that the main task in this regard was to assert the already tested val-
ues of Western civilization and to give a new life to its cultural inheritance
originated in ancient Greece and ancient Rome. The idea was that the pun-
gency of Nazi threat had proved that this inheritance is hard to defend if
it is treated as a static ideal and, therefore, there was a call to give this
inheritance a dynamic expression. For entirely practical reasons the inher-
itance was supposed to be maintained strictly according to the set of prin-
ciples that were common to the Western democracies and, in particular, to
the upholding of the rule of law, both nationally and internationally.!

Thus, starting from 1939, the Rule of Law in its practical significance
became an integral part of the European agenda as a goal for the rest of
XX century.

Since then the British notion of “the rule of law" has passed through “glob-
alization" (being enshrined in Universal Declaration of Human Rights,
19482%) and '"regionalization" (being declared at the European level as a
value, which belongs to a common heritage or constitutes a common prin-
ciple for European nations and enshrined in a number of European legal
instruments starting with the Brussels Treaty, 1948,3 and following with a

' See: “After the War: Another Chance to Rebuild; The Foundations of Federalism". — The Times, 17
November 1939.

2 Universal Declaration of Human Rights. G.A. Res. 217A (II), U.N. Doc. A/810, at 71 (1948).

3 See Treaty of Economic, Social, and Cultural Collaboration and Collective Self-defence (Brussels
Treaty), March 17, 1948. — Source: American Foreign Policy, 1950-1955: Basic Documents, Vol. 1
(Department of State Publication 6446; General Foreign Policy Series 117). — Washington, DC:
Government Printing Office, 1957.
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number of other fundamental documents for the Council of Europe,4 the
European Union® and the European Court of Human Rights6).

Notwithstanding the fact that the lawyers of different legal systems had
already acquainted with the notion of “the rule of law", the period of its
"globalization" or initial European “regionalization” was marked by the
fact that this notion was still considered as "a phrase of uncertain mean-
ing".” Such a treatment significantly undermined practical applicability of
the notion for ordinary human being in the society, in particular while fac-
ing any injustice or an arbitrary rule.

Even the outcome of the long and thorough efforts of the International
Commission of Jurists, which culminated with definition of the notion as

"[t]he principles, institutions and procedures, not always identical, but
broadly similar, which the experience and traditions of lawyers in differ-
ent countries of the world, often having themselves varying political
structures and economic backgrounds, have shown to be important to
protect the individual from arbitrary government and to enable him to
enjoy the dignity of men”,8 — had not provided for an sufficient practi-
cal relevance of the "rule of law "concept.

The idea of this paper is to consider certain main obstacles and challenges
that some Council of Europe member-states (especially those where post-
soviet legal culture still prevails) are facing in the area of practical (not
philosophical) application of the Rule of Law. The considerations present-
ed are built upon professional experience of the author both at national
level (being for a long time involved almost into all aspects of legal reforms
in Ukraine) as well as at the European level (being for about fifteen years
and in different capacities involved into the activities of the Institutions of
the Council of Europe).

* See Statute of the Council of Europe / Statute du Conseil de I'Europe. London — Londres, 5.V.1945
(ETS — Nos 1/6/7/8/11).

5 See Treaty on European Union. Official Journal of the European Communities, C 191, 29 July 1992
(92/C 191/01); Treaty of Amsterdam amending the Treaty on European Union, the Treaties estab-
lishing the European Communities and Certain related acts / Official Journal of the European
Communities, C 340, 10 November 1997, Treaty of Nice amending the Treaty on European Union,
the Treaties establishing the European Communities and certain related acts (2001/C 80/01); Charter
of Fundamental Rights of the European Union. Official Journal of the European Union (C 346, 18
December 2000); Treaty of Lisbon. Official Journal of the European Union (C 115, 9 May 2008);

® See: European Convention for the Protection of Human Rights and Fundamental Freedoms (ETS
No.5).

" The Rule of Law in a Free Society: a report on the International Congress of Jurists. New Delhi, India.
January 5-10, 1959 / prepared by Norman S. Marsh; with a foreword by Jean-Flavien Lalive. —
Geneva: International Commission of Jurists, 1959, p. V.

8 Ibidem., p. 197.



I1. Perception of the rule of law: Key challenges at national level
A. Constitutional design

In some European countries, constructed in the national languages the
respective formulas appear to be a word to a word translation from the
English phrase “the rule of law". There are a number of newly emerged
democracies in Central and Eastern Europe the constitutions of which con-
tain phrases in their respective official languages which present a word to
a word translation from the English phrase “the rule of law". Among them
— almost all Balkan countries which have proclaimed their independence,
previously being a part of communist Yugoslavia.

Thus, in the Constituion of Croatia (Ustav Republike Hrvatske, 1990) “vla-
davina prava" was proclaimed as one of the “highest values of the consti-
tutional order of the Republic of Croatia".?® Very similar formula was
enshrined in the Constitution of Macedonia (Ycmas na Penybauke
Maxegonuja, 1991), where “Brageenbemo na npasomo” constitutes one of
"the fundamental values of the constitutional order of the Republic of
Macedonia".10 In Montenegro, Ycmas L{pne I'ope/Ustav Republike Crne
Gore (1992) initially has proclaimed that “The State is founded on viadavi-
ni prava”,!! and the Constitution of 2007 has this confirmed.!2 Similar for-
mula is contained in the Constitution of Serbia (Ycmas Penybauke Cpbuje,
2006), proclaiming the Republic as a “state founded on the BaagaBunu
npasa”.13

A very special case among Balkan states in this respect presents the expe-
rience of constitutional wording in the fundamental law of Bosnia and
Herzegovina (19995). If we compare its text in four languages, we inevitably
meet the different meanings of the same phenomenon expressed in English
as "the rule of law". Thus, the English version of the text in Article 2
("Democratic Principles") stipulates: "Bosnia and Herzegovina shall be a
democratic state, which shall operate under the rule of law [...]". Its trans-
lation in Serbian is similar to the wording which was practiced in the
Serbian Constitution using for the “rule of law" the phrase “BaagaBunu
npasa’.14 However, the translations in Bosnian! and Croatian'® languages
raise a serious question as they both in the respective phrases contain the

9 Article 3: "Freedom, [...] the rule of law (in Croatian — vladavina prava) [...] are the highest values
of the constitutional order of the Republic [...]".

10 Article 8: “The fundamental values of the constitutional order of the Republic of Macedonia are: [...]
the rule of law (in Macedonian — BAageeHbemo Ha npasomo".

' Article 4: “Drzava pociva on the rule of law (in Montenegrin — vladavina prava ").

'2 Article 1: “Crna Gora je drzava [...] zasnovana na vladavini prava" ("Montenegro is a state based on
the rule of law").

3 Article 1:"Pemy6anka Cp6uja je Ap’kaBa [...], 3acHOBaHa Ha BAapaBuMHM TipaBa " (“"Republic of Serbia
is a state [...] founded on the rule of lIaw [...] (in Serbian — vladavina prava)."

4 Article 2: "BocHa u XereropuHa je AeMOKpaTCKa Ap’KaBa, Koja (DYHKUMOHUIIE Ha INPUHIUIY
BA@A@BHHeE IIpasa [...]".

'S Article 2: "Bosna i Hercegovina je demokratska drzava koja funkcionuje u skladu sa zakonom [...]".

'8 Article 2: “Bosna i Hercegovina je demokratska drzava, koja funkcionira sukladno zakonu [...] ".
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word “zakon” (lex) instead of word “law” (jus). In this regard, the issue
whether the meaning of word “zakon” (lex) in these both languages is
identical to the meaning of word “law” (jus) is to be further explored.

But it is rather clear that in those cases where the constitutional texts use
the word "“law" in their respective national languages as pravo/pravoto
(e.g. jus), we may say that this word connotes “the entire body of rules hav-
ing the particular character of being ‘law'".1?

In Ukraine, which belongs to newly-emerged European democracies, the
Fundamental Law embodies the notion of "the rule of law as well. Thus,
the Ukrainian Constitution (1996), in particular, stipulates that: “In
Ukraine, the principle of the Rule of Law (in Ukrainian — verkhovenstvo
prava) is recognized and is in action.!8

However, if to compare the constitutional texts of Balkan states and that
of Ukraine we can notice that the word “rule" in the respective national
languages is translated in quite different connotations: in Ukrainian (verk-
hovenstvo) it has a connotation of supremacy (that in hierarchical sense
implies the supremacy of one certain category of norms of the legal order
over the others), whereas Croatian (vladavina), or Serbian (vladavina), or
Montenegrin (vladavina), or Macedonian (vladenieto) its meaning can be
expressed as "the sovereignty of law".19

Majority of national constitutions of the European countries do not contain
the exact term “the rule of law". In particular, written in languages other
than German or French, they contain formulas that in the respective
national languages are very similar to German notion of Rechtsstaat (or
French notion of Etat de droit). This group consists of the constitutions of
Germany itself (Rechtsstaat) as well as of Czech Republic (pravni stat),20
Poland (panstwo prawne)?! Russia (pravovoie gosudarstvo),?2 Slovak

'” See in particular, Paul Lasok QC. The Rule of Law in the Legal Order of the European Community
// In: Fundamental values / edited by Kim Economides ... [et al.]. Oxford; Portland: Hart, 2000. —
P. 91.

'8 Article 8 (para.l) of the Constitution of Ukraine (1996), (Italics are added by the author).

' Ibidem. — P. 92.

2 Article 1 (para.1): “The Czech Republic is a sovereign, unitary and democratic pravni stat [...]".

2 Article 2: “The Republic of Poland shall be a democratic state ruled by law [...]" (in Polish — panst-
WO prawne).
2 Article 1 (para. 1): ["...] Russia shall be a democratic federal law-governed State [...]" (in Russian

— pravovoie gosudarstvo). The term pravovoie gosudarstvo (as a Russian equivalent of the German
term Rechtsstaat and that is in some cases translated into English term pravovoie gosudarstvo
became under anathema since the October Revolution in 1917. In the course of perestroika,
Mikhail Gorbachev, in May 1988, referred to the creation of “socialist pravovoie gosudarstvo".
Such concepts as pravovoie gosudarstvo and socialist legality reflect the relationship between state
power and law. At the theoretical level, there seems to be little coherent understanding of
pravovoie gosudarstvo other than the minimum requirement that the state power should be sub-

ordinate to the Constitution. — See, in particular: Hiroshi Oda. The Emergence of Pravovoie gosu-
darstvo (Rechtsstaat) in Russia. — Review of Central and East European Law. — 1999, Vol..25, No.
3 (373-434).



Republic (pravni stat),23 Slovenia (pravna drzava),?4 Spain (Estado de
Derecho),?> Switzerland (Stato diritto),%® etc.

Similar approach (with formula of pravovoie gosudarstvo) is applied in the
constitutions of most of the post-soviet states which by now are already
members of the Council of Europe, namely, those of Moldova,?? Georgia,28
as well as of Armenia (Constitution adopted on 5 July 1995 as amended on
6 December 2015).29

Different constitutional wording worth to be mentioned in this regard still
embodies the Soviet-type concept of verkhovenstvo zakona (zakonov) hav-
ing nothing in common with the Rule of Law notion (or even with the con-
cept of Rechtsstaat). Such a phrase is included into the preamble of the
constitution of Azerbaijan, according to which the goal of the nation is “to
build a law-based state (pravovoie gosudarstvo) [...] which shall secure the
supremacy of the laws (verkovenstvo zakonov)".30 Alongside, in the Article
7(1) it is proclaimed that “the State of Azerbaijan is a democratic provova-
ia [...] respublica”.31

As it is known, the concept of verkhovenstvo zakona (zakonov) alongside
with the concept of socialist (soviet) legality were developed by Andrei
Vyshynsky as an outcome of his own "theory of state and law", according
to which “Law draws its force, and obtains its content, from the state'.32 The
Vyshynsky's concept of socialist (soviet) legality was officially approved by
Stalin as an equivalent to Leninist legality.33 The legal term “verkhovenstvo
zakona (zakonov)”, as it is used in Russian, Ukrainian or Belorussian lan-
guages would mean in English “the supremacy of the laws/the statutes".
Therefore, it is obvious that the language of Lenin, Stalin and Vyshynsky is
still present in one of the modern constitutions of the CE member-states.
By all means, this type of language constitutes a solid obstacle towards
making the Rule of Law effective or operative in this country.

% Article 1 (para.1): “The Slovak Republic is a sovereign, democratic state governed by the rule of law
[...]" (in Slovakian — pravni stat).

2 Article 2: “Slovenia is a state governed by the rule of law" (in Slovenian — pravna drzava).

% Article 1 (para.1): “Spain is hereby established as a social and democratic Estado de Derecho [...]".

 Article 5 has the title :"Stato di diritto”.

% Article 1(3): “Republic of Moldova is a democratic pravovoie gosudarstvo [..]" ||
www.lex.juste.md/viewdoc.php?id = 3114968&lang =2

% In the preamble: “The citizens of Georgia whose strong desire is to establish [...] a social pravovoie
gosudarstvo" || https://matsne.gov.ge/ru/document/view/30346

% Article 1: "Republic of Armenia is [...] a pravovoie gosudarstvo" || www.praliament.am/perliament.
php?id = constituin&lang =rus

% The preamble of the Constitution of Azerbaijan: “The people of Azerbaijan [...] solemnly declares its
following intentions: [...] 4. to build a law-based, secular state (pravovoie gosudarstvo) which shall

secure supremacy of the laws as an expression of the will of the nation; [...]".

3 www.meclis.gov.az/?/topcontent/67

32 Vyshynsky Andrei. The Law of the Soviet State. Translated from Russian by Hugh W. Babb;
Introduction by John N. Hazard. — New York: Macmillan, 1954. — P. 5.

# See Strogovich M.S. Socialist legality, legal order and application of the Soviet law (For the univer-
sities of Marxism-Leninism). — Moscow: Mysl, 1966. — S. 17-22. (Sotsialisticheskaya zakonnost,
pravoporiadok I primenieniye sovetskogo prava: dlia universitetov marksizma-leninizma) [in Russian].

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

51



52

SERHIY HOLOVATY. VENICE COMMISSION OF THE COUNCIL OF EUROPE

There is also one more particular example of how the constitutional design
of a CE member-state might not be a good promoter of the Rule of Law
transformation from the European value and ideal into an efficient practi-
cal legal concept at the national level.

Such an example as well is reflected in the Ukrainian experience.

The Constitution of Ukraine of 1996 demonstrates some kind of dualism in
the constitutional design due to the fact that it embodies two “similar but
not always synonymous"34 notions of "Rechtsstaat" (in Ukrainian — pravo-
va derzhava)35 and of “the rule of law".36

Hence, this type of constitutional wording has entailed a dichotomy in con-
textual interpretation of the Constitution by majority of Ukrainian schol-
ars. In particular, while interpreting the notion of verkhovenstvo prava/the
rule of law (Article 8) most of them still do not believe that there is a con-
sensus about "“the necessary elements of the rule of law as well as of the
Rechtsstaaat which are not only formal but also substantial or material
(materieller Rechtsstaatsbegriff)” .37

A former justice of the Constitutional Court of Ukraine has argued that
Article 1 of the Constitution (referring to the concept of pravova derzha-
va/Rechtsstaat) and Article 8 (referring to the concept of verkhovenstvo
prava/the rule of law) "have determined legal dualism in the structure of
the legal system of Ukraine" because “pravova derzhava/Rechtsstaat and
verkhovenstvo prava/the rule of law are the two, but different from each
other, mechanisms of the legal system".38

B. Scientific legal doctrine (Ukraine's experience)

The gravity of difficulties in promoting the Rule of Law in Ukraine and in
transforming it into a practical concept is rooted in the number of factors
that shape country's modern constitutional developments and majority of
which derive from the historically determined legal culture and tradition.

For the period of more than three centuries Ukraine was embraced by
Russian absolutism and the Russian version of Marxism. The ideology of
the both of them had overall influence over Ukrainian legal culture and
tradition. On its turn Russian legal culture and legal tradition was under
the lasting influence of German positivism, which was a cradle of positivis-
tic concept of Rechtsstaat. Therefore, Russian concept of “pravovoie gosu-
darstvo" is merely a borrowed German notion of Rechisstaat that had

3 See Report on the Rule of Law. Adopted by the Venice Commission at its 86th plenary session
(Venice, 25-26 March 2011). Study No. 512/2009. CDL-AD(2011)003rev. (paras.4, 13, 14, 15).

% Article 1: "Ukraine is a [...] pravova derzhava” (“Rechtsstaat”/ "law-besed state”).

% Article 8: “In Ukraine, the principle of verkhovenstva prava (the Rule of Law) is recognized and is in
action”.

37 See CDL-AD(2011)003rev. (para.41).

% Kampo V. Ukrains'ka doktryna verkhovenstva prava. — Kyiv, 2008. — P. 90 (The Ukrainian doctrine
of the Rule of Law — in Ukrainian).



being adjusted to the Russian political developments in different histori-
cal periods.

Even at the edge of the Soviet Union, its Communist party under the lead-
ership of Mikhail Gorbachev so easily accommodated (in 1988) the concept
of sotsialisticheskoie pravovoie gosudarstvo (Socialist Rechtsstaat) as an
official doctrine to be used as a new basis for the “radical strengthening of
socialist legality" within the framework of perestroika process.39

While striving for the goals of political reforms in the Soviet Union the
leading role in making this concept effective was given to the Communist
party. One of the basic principles underlying the concept of sotsialistich-
eskoie pravovoie gosudarstvo was the principle of verkhovenstvo zakona
(supremacy of the Soviet statute laws). This principle was proclaimed as "an
inalienable feature of sotsialisticheskoie pravovoie gosudarstvo” in the
Soviet practice.49 Upon the collapse of the Soviet Union in 1991, the con-
cept of verkhovenstvo zakona (supremacy of the Soviet statute laws) inher-
ited from the Soviet legal doctrine, was replaced by a cognate doctrine of
diktatura zakona (dictatorship of the statute laws) proclaimed by President
Vladimir Putin as an official legal doctrine of the modern Russian state.4!
Ukrainian legal thought continues its development under the influence of
Russian legal thinking, which itself is deficient in the researches on the
Rule of Law in the light of its traditional interpretation provided by
European institutions.

In most cases the translations of the treatises of Western authors into
Russian or Ukrainian appears to be inadequate and distorting the sub-
stance. Due to the long-standing tradition in the Russian legal culture and,
in particular, in legal language, even Russian translation of the fundamen-
tal A.V. Dicey's Introduction to the Study of the Law of the Constitution
published back in 1907, interprets for instance “the rule of law" notion as
“verkhovenstvo zakona (supremacy of the statute laws)”,42 and the notion
of “spirit of law" as “dukh zakonnosti (spirit of legality)”.43 The aforesaid
observation can be made also with regard to Ukrainian translations of the

39 See Pesoatonus XIX BcecorosHoit koH(pepennuu KIICC: O peMOKpaTu3aluu COBETCKOro 00IecTBa
7 pedOPMUK ITOAUTHYIECKON cructeMbl. Kommynucm. — 1988. — N2 10. — C. 68 [Resolutions of XIX
All-Union CPSU Conference: On democratization of Soviet society and the reform of the political
system. Communist, 1988, No. 10. — P.68 (in Russian)].

See Awmsmmn P. 3. TlpaBo W 3aKOH B COIMAAMCTHYECKOM IIPaBOBOM rocyapapctBe. CoBeTckoe
rocyaapcTso u mpaBo. — 1989. — N2 3. — C. 15 [Livshyts R.Z. Law and the laws in socialisticheskoie
pravovoie gosudarstvo (Socialist Rechtsstaat). Sovietskoie gosudarstvo i pravo. — 1989. — No. 3. —
P. 15 (in Russian)].

See http://president.kremlin.ru/text/appears/2000/01/28883.shtml.

See Aavicu A. B. OcHoBbl rocygapcmpennoro npaba Anraiu: BBegenue Bb u3yuenie anrafiickot
koHcmumyuyuu. IlepeBogs, gonoaHeHHbL No 6-my awnraitickomy usganito, O. B. TToaTopanxoii; ITop
peaaxtiitt mpod, I1. I'. BurorpapoBa. — M3patmie BTopoe. — Mocksa: TunorpadisiT-Ba Y. A. Coituna,
1907. — C. 211. [Dicey A. V. Introduction to the Study of the Law of the Constitution / Translated
and revised from 6th ed. in England by O. V. Poltoratskaya; edited by Professor P. G. Vinogradov.
— 2nd ed. — Moscow: Sytin Publishing House, 1907. —P. 211 (in Russian)].

3 Ibidem, p. 227.
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modern treatises related to the rule of Iaw issue (among them: Theory of
Justice by John Rawls,4* The Concept of Law by H. L. A. Hart,* The
Constitution of Liberty by Friedrich A. Hayek*5).

The unsatisfactory mode of domestic legal thinking was the determinant
for the author to move a motion for a resolution on the issue in the
Parliamentary Assembly and to express a great concern regarding the fact
that “certain traditions of the totalitarian states [were] still present in the-
ory and practice"” in most of the post-Soviet states. In particular, according
to the principal trends in legal thinking “the rule of law" is perceived as
"supremacy of the rules”, or "written rules” set up in the statutes (in
Russian: verkhovenstvo zakona).#” The Assembly's report on the matter
confirmed that in the states impacted by the Soviet Union "much of the
legal-positivist tradition of the Soviet era is still prevailing".48
Consequently, in its resolution, the Assembly has drawn attention to the
fact that understanding the “rule of law" notion as the "“supremacy of
statute laws" (in Russian — "verkhovenstvo zakona") is a formalistic inter-
pretation of this notion and "runs contrary to the essence" of the Rule of
Law. Therefore, it was recommended that "the rule of law" should be trans-
lated into Russian as verkhovenstvo prava.49

Most of the Ukrainian scholars' developments on this matter published
within last 20 years (upon the adoption in 1996 of the Constitution of
Ukraine with its "“rule of law/verkhovenstvo prava” formula) demonstrate
that even nowadays the legal-positivist tradition in Ukraine's legal think-
ing is still prevailing.>0

The leading trend in this thinking is reflected in the thesis widely support-
ed by Ukrainian scholars that “the Rule of Law (verkhovenstvo prava) prin-
ciple can be implemented only by means of supremacy of the statute laws
(verkhovenstvo zakonu)" assuming that a “dialectical link exists between
the two principles — of verkhovenstvo prava and of verkhovenstvo zakonu".
Following this trend the leading scholars consider and interpret the con-
cept of the rule of law (verkhovenstvo prava) as merely “an element”, or
only as "“one of the principles"”, or even only as a “a part of the featuring

4 Published in Ukrainian in 2001: the notion of “the Rule of Law" is translated as “viada zakonu" or
“pravlinnia zakonu" which means in English “the rule of the laws".

** The title being translated into Ukrainian as “Concept zakonu (The concept of a law").

% Published in Ukrainian in 2002: the notion of “the Rule of Law" is translated as “norma zakonu"
which means “a rule of a law”".

* See The principle of the rule of law. Motion for a resolution presented by Mr Holovaty and others.
Doc 10180. 6 May 2004.

# See The principle of the rule of law. Report. Committee on Legal Affairs and Human Rights.
Rapporteur: Mr Erik Jurgens, Netherlands, Socialist Group. Doc 1343, 6 July 2007.

% See: The principle of the rule of law. Resolution 1594 (2007). Text adopted by the Standing
Committee, acting on behalf of the Assembly, on 23 November 2007 (para.4).

% For the comparative analysis of the prevailing trends in the contemporary legal writings on this sub-
ject see: Serhiy Holovaty. The Rule of Law: Reiterating the devious paths in Ukrainian legal thought.
— Pravo Ukrainy . — 2010. — No. 4. — P. 206-219; N. 5. — P. 64-76.



characteristics" of Ukrainian Rechtsstaat (pravova derzhava). According to
such an approach, the authors perceive the rule of law only as a fraction
of the concept of Rechtsstaat, which in their view is greater (or as gener-
al) phenomenon.

This perception derives from the positivistic concept of Rechtsstaat (“for-
mal" Rechtsstaat) embracing the “canonical” thesis about Rechitsstaat as a
state which is "bound by its statute laws". The followers of the above men-
tioned approach consider modern Rechtsstaat as a "state, in which the rule-
of-law principle is supreme” in the way that it is a “state, in which the
statutory laws have their supremacy".

According to another thesis "the rule-of-law principle and the principle of
the supremacy of statutory laws are of the same substance within the
Rechsstaat concept”. Ultimately, such a mode determines confusion by
Ukrainian authors of the idea of “supremacy of statutory laws" with the
concept of “rule of law".

According to aforesaid way of thinking the trend prevailing in the inter-
pretation of the rule of law (verkhovenstvo prava) concept suggests to
explore its substance by “partitioning” the phrase “the rule of law (verk-
hovenstvo prava)”, in particular, to deal with the meaning of the word
“law (pravo)"” first and afterwards to identify the meaning of the word
“rule (verkhovenstvo)”. Some authors suggest to apply to the concept of
the “rule of law (verkhovenstvo prava)” the “etymological interpretation”
(emphasizing that this notion "is a combination of two words different
by their meaning — “verkhovenstvo/rule” and “pravo/law”, and that
only “the separate analysis of each of them could lead to the integral
result").

The others suggest to apply the so-called “element-by-element analysis",
according to which two words — the "rule” and the "law" — are different
elements of "the phenomenon of the rule of law". In this case, they also
suggest to start with analyzing “the first element” (presented by the word
“law") aiming to finally find out "what is ruling?"

However, all the authors, who suggested to apply any of the method men-
tioned above, are common in understanding of the concept of law; they
still consider law as "the aggregate of the norms and rules of conduct
adopted and sanctioned by the state” (or as "the aggregate of normative
acts", or as "the system of legislation" etc.).

Interpretation of the rule of law concept in the way that is fostering the
rule by law concept is definitely a manifestation of the mechanistic (posi-
tivistic) approach that in Ukrainian (or Russian) case establishes very favor-
able conditions for the autocratic rule.

Consequently, such theoretical approach leads to the doctrinal deadlock
and impedes the action of the Rule of Law concept in practical terms.
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C. Official legal doctrine: constitutional jurisprudence
(Ukraine's experience)

A positivistic approach of current Ukrainian scientific doctrine which has
derived from the Soviet law schools consequently has been further developed
and confirmed by the Constitutional Court in its jurisprudence.

The Court, dealing with the notion of the “rule of law", in fact, in its first
judgment (2003) on the subject, following the approach of leading
Ukrainian scholars and combining two different concepts has stated that
“pravna derzhava’! (Rechtsstaat) is that one in which the principle of the
Rule of Law is recognized and is effective".52

Another way of perception of the Rule of Law notion is reflected in the

Judgment No. 15-pn/2004 of 2 November 2004, in which the Court has
stated:

“The rule of law means the supremacy of law in society. The rule of law
demands that the State should embody it into law-making and
law-enforcement activities, in particular, into the statutes (zakony), which
by their substance should be permeated above all by the ideas of social
justice, freedom, equality etc. One of the manifestations of the rule of law
is that law itself is not limited only to the legislation as one of its forms
but also includes other social regulators, such as norms of morals,
traditions, customs etc., which are legitimized by the society and
conditioned by the historically achieved level of society's culture. All
these elements of law are united by the quality which conforms with the
ideology of justice and the idea of law, which to large extent is reflected
in the Constitution of Ukraine" .53

As the Court itself has underlined in this case, such understanding of the
notion of the “rule of law" was based fully on the above cited understanding
of the notion "law".54

So, Judgment No. 15- pn/2004 implies that the key to the understanding
of the notion “Rule of Law" lies first of all and foremost in the understanding
of the meaning of the notion “law".

A month later (on 1 December 2004) in a new judgment the Court repeated
the above cited interpretation, used it as a basis, and in some way developed
it, stating that formula of the Article 8(1) of the Constitution on the rule of
law>5> implies protection of the person's interests "not only by a law (a

%! Ukrainian pravna derzhava is an equivalent to Russian pravovoie gosydarstvo and German Rechsstaat.

%2 CCU Judgment No. 22-pn/2003, 25 December 2003 (Case No. 1-46/2003).

% CCU Judgment No. 15-pm/2004, 2 November 2004 (Case No. 1-33/2004).

5 Ibidem, para 4.1.

% Article 8(1) of the Constitution of Ukraine: “In Ukraine, the principle of the rule of law is recognized
and is effective"”.



statute), but also by the objective law"6 as a whole which is supreme in the
society" .57

In general, by these judgments the Court has created the basis for the official
doctrine of interpretation of the “Rule of law" within the Ukrainian constitu-
tional order stemming out from the Article 8(1) of the Constitution and
according to which the rule of Iaw is to be understood as supremacy of the
objective law in the society. And very soon such a kind of the Court's inter-
pretation of the “Rule of Law" has been qualified by Ukrainian academicians
as "an official standard of the interpretation of the rule-of-law principle".>8

The Court has used one of its original formulas from the Judgment No. 15-

p11/2004 (in particular: “The rule of law means the supremacy of law in society.

The rule of law demands that the State should embody it into law-making and

law-enforcement activities, in particular, into the statutes (zakony), which by

their substance should be permeated above all by the ideas of social justice,
freedom, equality etc.”) in three cases more.®? Later on, the Court referred to
the concept of “the rule of law" in a number of cases in such a way:

+ interpreting it in a very broad sense as "[...] adherence to basics of
justice is a component of the principle of the rule of law, enshrined in
the Article 8(1) of the Constitution of Ukraine"69 and alongside stating
that “one of the manifestation of this principle [of the rule of law] in a
tax sphere is the creation of an efficient system of taxation which is to
be based on the balance of interests of the state, territorial communities
and tax payers";6!

+ citing the ECrtHR judgment in case of Ponomariov v. Ukraine,%2 the Court
referred to “the principle of legal certainty” as to "one of the fundamental
aspects of the rule of law" %3 or referring to the ECrtHR judgment in case
of Yeloiev v. Ukraine 54 the Court referred to "the principle of legal
certainty” as to "one of the elements of the rule of law" 65 or qualifying
“the legal certainty of the provisions of the laws (statutes) and of the other
normative acts" as "one of the elements of the rule of law"66

% The meaning of “objective law" in countries with post-soviet legal culture is rather similar to that
one which was formulated by Andrei Vyshynsky yet in 1930-es. In general terms nowadays it is still
treated as "an aggregation of binding legal norms which are established or sanctioned and enforced
by the State ".

% CCU Judgment of the Constitutional Court of Ukraine No. 18-pm/2004, 2 November 2004 (Case No.
1-10/2004), para 3.4.

% Pa6inosuu I1. BepxoBeHCTBO TpaBa B inTepperarii Ctpac6ypsskoro Cyay Ta Korcrurymiiinoro Cyay
Vkpaiuu // Bicuuk Koucrurynifinoro Cyay Ykpainu. — 2006. — N2 1. — C. 45.

% CCU Judgments: No. 8-pr/2010. 11 March 2010 (Case No. 1-1/2010), para 3.2; No. 17-pr/2010. 29
June 2010 (Case No. 1-25/2010), para 3.2; No. 3-pn/2012. 25 January 2012 (Case No. 1-11/2012),
para. 2.2.

% CCU Judgment No. 5-pn/2010. 16 February 2010 (Case No. 1-5/2010).

' Ibidem, para. 3.5.

2 ECrtHR, Case of Ponomariov v. Ukraine (3 April 2008).

% CCU Judgment No. 8-pn/2010. 11 March 2010 (Case No. 1-1/2010), para 3.1.

® ECrtHR, Case of Yeloiev v. Ukraine (6 November 2008).

% CCU Judgment No. 17-pn/2010. 29 June 2010 (Case No. 1-25/2010), para 3.2.

% CCU Judgment No. 3-pn/2016. 8 June 2016 (Case No. 1-2/2016), para 2.4.
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+ extending the list of "elements of the rule of law", thereby including the
following: “the principles of equality and justice, of legal certainty, of
clarity and precision of a legal norm";67 "efficiency of the aim as well as
of the methods of legal regulation, reasonableness and logics of a law (a
statute)";68 "justice, reasonableness, logics of a law (a statute)'69

+ referring to “the principle of proportionality” as to “an element of the
rule of law",70 or to the "proportionality between the interests of an indi-
vidual and society” as to "an element of the rule of law".7!

III. General conclusions

Since the notion of the “rule of law" was put into the statutory documents of
the European institutions the time has been changed. Now we are all famil-
iar with the substance of the Rule of Law, notwithstanding how it is present-
ed: either as one of the values, on which the "[European] Union is founded",72
as one of the principles "which form the basis of all genuine democracy",?3
or as a fundamental principle of the European Convention “permeating it all
and bonding it together"74 etc. In particular, during the most recent years a
lot has been done to reach a common understanding or to find a consensual
definition of the "rule of law" notion both within the European Union?> and
within the Council of Europe institutions, in particular, the Parliamentary
Assembly, 76 the Committee of Ministers,?? and the Venice Commission.”8

% CCU Judgment No. 23-pn/2010. 22 December 2010 (Case No. 1-34/2010), para 4.1.

% CCU Judgment No. 16-prn/2011. 8 December 2011 (Case No. 1-19/2011), para. 5.

% CCU Judgment No. 16-pn/2012. 29 August 2012 (Case No. 1-1/2012), para. 5.2.

" CCU Judgments: No. 20-pri/2011. 26 December 2011 (Case No. 1-42/2011), para 2.1.; No. 3-pr/2012.
25 January 2912 (Case No. 1-11/2012), para. 2.2; No. 3-pn/2015. 8 April 2015 (Case No. 1-6/2015), para

' CCU Judgment No. 16-prn/2012. 29 August 2012 (Case No. 1-1/2012), para. 5.2.

2 Consolidated version of the Treaty on European Union (Article 2). Official Journal of the European
Union (C 115/13, 9 May.2008).

3 Statute of the Council of Europe (Preamble and Article 3) (ETS — Nos. 1/6/7/8/11).

" The Hon. Chief Justice Emeritus Prof. John. J. Cremona. The Rule of Law as a Fundamental Principle
of the European Convention of Human Rights // In: A Council for all Seasons: 50th anniversary of
the Council of Europe. — [Valetta]: Ministry of Foreign Affairs (Malta), 1999. — P. 124.

> See Conclusions [of the] Conference "The Rule of Law in a Democratic Society” (Noordwijk, The
Netherlands, 23 and 24 June 1997). Doc. PC-PR (97) misc 1., Council conclusions on the follow-up
to the Noorwijk conference: the rule of law // Europe. EU Official Documents. Bulletin EU 5-1998.

® See The principle of the Rule of Law: Report of the Committee on Legal Affairs and Human Rights.
Rapporteur: Mr Erik Jurgens, Netherlands, Socialist Group. Doc. 11343, 6 July 2007; Resolution 1594
(2007). The principle of the rule of law. Text adopted by the Standing Committee, acting on behalf
of the Assembly, on 23 November 2007 (see Doc. 11343).

"7 See The Council of Europe and the Rule of Law — An Overview, CM (2008)170, 21 November 2008.

" See Report on the Rule of Law. Adopted by the Venice Commission at its 86th plenary session
(Venice, 25-26 March 2011) on the basis of comments by Mr Pieter van Dijk (Member, Netherlands),
Ms Gret Haller (Member, Switzerland), Mr Jeffrey Jowell (Member, United Kingdom), Mr Kaarlo
Tuori (Member, Finland). Study No. 512/2009. CDL-AD(2011)003rev.; Rule of Law Checklist. Adopted
by the Venice Commission at its 106th plenary session (Venice, 11-12 March 2016) on the basis of
comments by Mr Sergio Bartole (Substitute Member, Italy). Ms Veronika Bilkova (Member, Czech
Republic), Ms Sarah Cleveland (Member, United States of America), Mr Paul Craig (Substitute
Member, United Kingdom), Mr Jan Helgessen (Member, Norway), Mr Wolfgang Hoffmann-Riem),
Mr Kaarlo Tuori (Member, Finland), Mr Pieter van Dijk (Member, Netherlands), Mr Jeffrey Jowell
(Former Member, United Kingdom). Study No. 711/2013. CDL-AD (2016) 007.



Even though the consensual understanding has been reached that “the Rule of
Law does constitute a fundamental and common European standard to guide
and constraint the exercise of democratic power"?9 we have to admit that for
the number of European countries to activate this standard appeared to be
more challenging task than it was expected at the initial stage of their acces-
sion to the Council of Europe. Instead of becoming a practical concept, for the
numerous cases the Rule of Law still remains as a might-have-been-principle.

One of the serious obstacles towards making the Rule of Law effective or
operative in many cases may be seen in the field of translation this English
phrase into national languages, including Ukrainian.

Another is the issue of legal culture and tradition. For the period of more
than three centuries Ukraine was embraced by Russian absolutism and the
Russian version of Marxism. The ideology of both of them had overall
influence over Ukrainian legal culture and tradition.

Even by now Ukrainian legal thought still continues its development under
the influence of Russian legal thinking, which itself is deficient in the
researches on the Rule of Law in the light of its traditional interpretation
provided by European institutions. Due to the fact that much of the legal-
positivist tradition of the Soviet era is still prevailing, it leads very often to
the confusion by Ukrainian authors of the idea of "supremacy of statutory
laws" with the concept of "the rule of law".

PE3IOME

Co BpeMeH BBepeHUd IOHATUSA "BEePXOBEHCTBO IIpaBa’ B yCTaBHBIE AOKY-
MEeHTHI eBPOIeNCKUX MHCTUTYTOB MHOTOe M3MEeHUAOCHh. B HacToslee Bpe-
M$I BCe 3HAKOMBI C COAepsKaHMeM MPUHIIMIA BepPXOBEHCTBA MIpaBa - 3TO OA-
Ha U3 IIeHHOCTeM, Ha KOTOPhIX OCHOBaH EBponelickuii coio3, MPpUHIIUII, COC-
TaBAGIOIINY OCHOBY NOAAWHHON A€MOKPATHM, OCHOBOIIOAQTAIOIIUN IIPUH-
uun EBponelickoli KOHBEHIIMU U T.A. B ocAepHVe TOABI IPEATIPUHSATHL Me-
PBlL, YTOOBI AOCTHYbL OOIIero IIOHMMAHUS WAM HAWTU KOHCEHCYCHOEe OIlpe-
AeneHHre "BepxXOBEHCTBa ITpaBa’’, IprueMAeMOoe KaK B paMKax EBponencKkoro
COI03@, TaK U B paMKax MHCTUTYTOB CoBeTa EBpoIkl, B yacTHOCTH, [Tapaa-
MEeHTCKOM accambaen, KoMmureTa MUHUCTPOB U BeHellnaHCKONM KOMUCCHUMU.

CoraacHoO aBTOPY, OAHUM U3 Cephe3HbIX IPENITCTBHUIM B HallpaBAeHUU odec-
neueHus 6onee 3PPeKTUBHOTO AeMCTBUS NPUHIMIA BEPXOBEHCTBA IIpaBa
BO MHOTOM $BASIETCSI TIEPEBOA 3TOU aHTAUMCKOM (ppas3bl HAa HallMOHAABHEIE
a3bIKU. He MeHee cyllleCTBEHHEH M BOIIPOC OCOOEHHOCTEN MPaBOBOM KYAb-
TYypPbl U TPAAULIUU AQHHOU CTPAHBEL.

" AD(2011)003rev., para.70.
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THE ROLE AND SIGNIFICANCE
OF THE RULE OF LAW CHECKLIST
AND THE ROLE OF CONSTITUTIONAL COURT
IN OVERCOMING LEGAL GAPS
AND LEGAL UNCERTAINTY

PHILIPPE BOILLAT
Director General for Human Rights and Rule of Law Council of Europe

Mr President of the Constitutional Court of Armenia,
Presidents of Constitutional and Supreme Courts,
Esteemed and Honourable Judges,

Excellencies,

Ladies and Gentlemen,

This morning we already had occasion to discuss the importance of the
Venice Commission's Rule of Law Checklist and the rule of law in general.

While the rule of law is a universal concept, the Council of Europe has
identified key components of this fundamental principle to provide guid-
ance for its 47 member States. Building on the work done within the
Council of Europe, the Venice Commission's Checklist is an essential tool
to advance this important task of our Organisation.

The rule of law is one of the founding principles of the Council of Europe
together with democracy and the protection of human rights. Since its
adoption by the Venice Commission in March of this year and its endorse-
ment by the Committee of Ministers last month, we have used the
Checklist actively in the programmes throughout our member States.

As Mr Helgesen explained, the Checklist develops the Venice
Commission's Report on the Rule of Law adopted in 2011.! This Report in
turn was able to build on earlier work carried out at the Council of Europe.
In fact, the Rule of Law has been systematically referred to in the major
documents of the Council of Europe.

The most important reference to the rule of law is the Preamble to the
Statute of the Council of Europe, which underlines the “devotion" of mem-
ber States “to the spiritual and moral values, which are the common her-
itage of their peoples and the true source of individual freedom, political

! CDL-AD(2011)003rev, http://www.venice.coe.int/webforms/documents/?pdf = CDL-AD(2011)003rev-e.



liberty and the rule of law, principles which form the basis of all genuine
democracy"”. Here already we can see the close link between the rule of
law and democracy.

Another cornerstone is the Preamble to the European Convention on
Human Rights, which states that "the governments of European countries

. are like-minded and have a common heritage of political traditions,
ideals, freedom and the rule of law".

The Declarations and Action Plans of the three summits of Heads of State
and Government of the Council of Europe reaffirmed the commitment of
the Member States and the Council itself to these basic values.

Resolution 1594 (2007) of the Parliamentary Assembly of the Council of
Europe on "“The principle of the rule of law" of November 2007 explains
terminological problems, notably in languages other than English and
insists that the “rule of law" should be translated into French as “préémi-
nence du droit” rather than “prééminence de la loi”. [As Mr. Holovaty explained
this morning,] This distinction is essential in order to emphasise the mate-
rial aspect of the rule of law. It is not enough to apply any law, the qual-
ity of the law and the manner in which it was adopted are essential guar-
antees for the individual and society as a whole.

In its Report on the Rule of Law, the Venice Commission also warned
against a formalistic concept of the rule of law that would merely require
that an action of a public official be based on law. “'Rule by Law', or 'Rule
by the Law’', or even ‘Law by Rules' are obvious distorted interpretations
of the Rule of Law."2

While there is no final definition of the rule of law — and it is probably
not possible to have consensual definition at international level —, in its
Checklist, the Commission identified core elements of the rule of law that
go much further than such a formalistic approach would allow. These core
elements are:

(1) Legality, including a transparent, accountable and democratic process
for enacting law;

2) Legal certainty — one of the main topics of our Conference today;

(2)
(3) Prevention of abuse of powers and prohibition of arbitrariness;
(4) Equality before the law and non-discrimination and

(9)

5) Access to justice before independent and impartial courts, including fair
trial.

In 2008, the Committee of Ministers summarised the work of the Council
of Europe in its document "The Council of Europe and the Rule of Law"3,

2 CDL-AD(2016)007, Rule of Law Checklist, adopted by the Venice Commission at its 106th Plenary
Session (Venice, 11-12 March 2016), Endorsed by the Committee of Ministers of the Council of
Europe at the 1263th Meeting of the Ministers' Deputies (6-7 September 2016), par. 15.

* http://www.coe.int/t/dghl/standardsetting/minjust/mju29/CM%20170_en.pdf.
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which reaffirms that the rule of law is part of the core mission of the
Council of Europe. This document did not attempt to provide a definition
of the rule of law, but it showed that the rule of law is a driving force for
the work of the Council, even if this is not always done under the explic-
it “rule of law" heading.*

In fact, the Council of Europe “works pragmatically on a daily basis to pro-
mote and strengthen the rule of law in and among its member states"” as
the Committee of Ministers pointed out.°

The Council of Europe's approach builds on several key aspects, such as
the prohibition of arbitrariness, the right to seek redress from independent
judges in open courts, legal certainty or equality of all before the law to
cite but a few.6

The explicit references to the rule of law by the Committee of Ministers
and the Parliamentary Assembly are indeed only the tip of the iceberg. The
commitments by the Council of Europe's Member States to the rule of law
are the basis for the work of the Council on the rule of law and its con-
stituent principles.

The Council of Europe promotes the rule of law not only in its work in the
Judiciary, but also in specific fields of action. One of them is the fight
against corruption. Corruption is the very denial of the rule of law and has
to be fought at all levels. Numerous instruments help our Member States
in this fight, for instance our Criminal? and Civil® Conventions against
Corruption, but also various other documents by the Committee of
Ministers and the Group of States against Corruption (GRECO).9

Another field where the Council's work directly relates to the rule of law
is the collection of data and surveillance, for instance. The Convention for
the Protection of Individuals with regard to Automatic Processing of
Personal Datal® provides rule of law guarantees in this important field.!!

4 See The Council of Europe and the Rule of Law - An overview - CM(2008)170, 21 November 2008,
para. 22.

% Ibid, par. 29.

® Ibid., paras. 29-30.

7 http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/173.

8 http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/174.

 Council of Europe, Recommendation CM/Rec(2000)10 of the Committee of Ministers to members
States on codes of conduct for public officials,
https://wcd.coe.int/ViewDoc.jsp?id = 353945&Site = CM&BackColorInternet = C3C3C3&Back
ColorIntranet = EDB021&BackColorLogged =F5D383; CM/Res (97) 24 on the twenty guiding princi-
ples for the fight against corruption,
https://wcd.coe.int/ViewDoc.jsp?id = 593789&Site = CM&BackColorInternet = C3C3C3&Back
ColorIntranet = EDB021&BackColorLogged =F5D383, Group of States Against Corruption (GRECO),
Immunities of public officials as possible obstacles in the fight against corruption, in Lessons learned
from the three Evaluation Rounds (2000-2010) - Thematic Articles
https://www.coe.int/t/dghl/monitoring/greco/general/Compendium_ Thematic_ Articles_ EN.pdf.

19 http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/108.

1 See also ECtHR, Iordachi and Others v. Moldova, 10 February 2009.



We also find a rich source of practical guidance on the rule of law in the
case-law of the European Court of Human Rights. The Court held that the
rule of law is inherent in all parts of the Convention!2, starting from the
principle of legality and notably by developing the principles of fair trial,
legal certainty, the separation of powers and the independence of the judi-
ciary, and equality before the law.

In the famous judgment Golder v. UK of 1975, for instance, the Court stat-
ed that “one can scarcely conceive of the rule of law without there being
the possibility of having access to the courts.” This does not only relate
to procedural aspects. The reference to the rule of law by the Court as
being inherent in all articles of the Convention gives it a substantive
nature.

A key element of the rule of law is legal certainty — our second topic
today - , which relates to a series of issues addressed in the Checklist:
the publication of laws, the accessibility of legislation and court deci-
sions, the stability and consistency of the law, legitimate expectations,
non-retroactivity, nullum crimen sine lege and nulla poena sine lege and
res judicata.

The need for legal certainty does not mean that discretionary power must
be excluded altogether. Legislation that confers discretion to a state
authority must indicate the scope of that discretion and it is essential that
there is a procedure to prevent arbitrariness.!* The Yerevan Conference in
October 2013 dealt in detail with the limits of discretionary power.

Legal certainty requires that legislation is sufficiently clear and precise, and
aims at ensuring that situations and legal relationships remain foreseeable.
The rule of res judicata requires that final judgments cannot be called into
question, but that they are enforced.!®

In all these aspects, the role of an independent Judiciary, as the guarantor
of justice, is essential in a State based on the rule of law.16 It is vital that
the judiciary properly use its powers to determine which laws are applica-
ble to the case, to resolve questions of fact, and to apply the law to the
facts in a logical, reasoned and comprehensible manner.!?

'2 ECtHR Stafford v. United Kingdom, 28 May 2002, para. 63.

3 Golder v. UK (1975) 1 EHRR 524, para.34; See also Philis v. Greece (1991), Series A No. 209, para.
59.

" The Council of Europe and the Rule of Law - An overview, CM(2008)170 21 November 2008, see
para. 46.

! This does not exclude, of course, the right to apply to an international court complaining that the
final domestic judgment is in violation of an international legal obligation.

' The Council of Europe and the Rule of Law - An overview, CM(2008)170 21 November 2008, see
para. 39.

'” Rule of Law Inventory Report, Hague Institute for the Internationalisation of Law, Discussion Paper
for the High Level Expert Meeting on the Rule of Law of 20th April 2007, p. 16.
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The cornerstone of the Council of Europe's standards on independence of
the Judiciary are set out in Recommendation CM/Rec(2010)12 of the
Committee of Ministers.18

The European Commission for the Efficiency of Justice of the Council of
Europe also examines!® the complex relationship between judicial inde-
pendence and judicial accountability and assists the Council of Europe's
Member States in improving the quality of their judicial systems. The opin-
ions of the Consultative Council of European Judges2Y provide important
guidance in this respect from the viewpoint of the judges themselves.

[The position of the prosecution is essential for the functioning of the
whole judicial system.2! Through its opinions, the Consultative Council of
European Prosecutors contributes to the work of the Council on the rule
of law.22]

Mr President,

It is the highest courts in our member States, the Constitutional Courts and
Supreme Courts, that have a particular responsibility for upholding the rule
of law and for acting as a transmitter between the European Court of
Human Rights and the lower national courts. It is by way of example that
the highest courts can lead the whole judicial system in the pursuit of the
protection of human rights and the rule of law.

Sound legal reasoning - linking established facts to the applicable legal
provisions - is not only a human right of the individual; it is the essence
of the work of the judge and as such the foundation of the rule of law.

We have seen too many judgments where such reasoning was absent, judg-
ments being composed of a recitation of legal provisions, followed by the
dispositive part, a decision for one party or the other, without any real rea-
soning. It is the role of the highest courts to “teach" lower courts how to

'8 Recommendation CM/Rec(2010)12 of the Committee of Ministers to member States on judges: inde-
pendence, efficiency and responsibilities, https://wcd.coe.int/ViewDoc.jsp?id = 1707137, see also the
Venice Commission's Report on the Independence of the Judicial System Part I: The Independence
of Judges, CDL-AD(2010)004, http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2010)004-e and its Report on European Standards as regards the Independence of the Judicial
System: Part II - the Prosecution Service, CDL-AD(2010)040,
http://www.venice.coe.int/webforms/documents/?pdf =CDL-AD(2010)040-e; Report on Judicial
Appointments, CDL-AD(2007)028, http://www.venice.coe.int/webforms/documents/default.aspx?
pdffile= CDL-AD%282007%29028-e.

Monitoring and Evaluation of Court System: A Comparative Study (2007),
http://www.coe.int/t/dghl/cooperation/cepej/series/Etudes6Suivi_en.pdf
http://www.coe.int/t/dghl/cooperation/ccje/textes/Avis_en.asp.

Recommendation CM/Rec(2000)19 of the Committee of Ministers to member States on the role of
public prosecution in the criminal justice system,
https://wcd.coe.int/com.instranet.InstraServlet?command = com.instranet.CmdBlobGet&Instranet
Image =2719990&SecMode = 1&Docld = 366374&Usage =2 and Recommendation CM/Rec(2012)11
of the Committee of Ministers to member States on the role of public prosecutors outside the crim-
inal justice system, https://wcd.coe.int/ViewDoc.jsp?id = 1979395&Site = CM&BackColorInternet =
C3C3C3&BackColorIntranet =EDB021&BackColorLogged = F5D383

2 http://www.coe.int/t/dghl/cooperation/ccpe/opinions/default_en.asp.
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reason their judgments, and to do so by referring to the case-law of the
European Court of Human Rights, where appropriate.

Mr President,
Excellencies,
Ladies and Gentlemen,

As we have seen, the Council of Europe actively contributes to the imple-
mentation of the rule of law in numerous fields. The Venice Commission's
Checklist is a practical tool not only for the Council of Europe, but for any-
one who wants to improve the state of the rule of law: Members of
Parliament, ministries of justice and other government bodies, but also civil
society and international organisations.

Nevertheless, it is the highest courts - Constitutional Courts and Supreme
Courts - that have a particular responsibility in ensuring the rule of law.
By way of example, through properly reasoned judgments, referring where
appropriate to the judgments of the European Court of Human Rights, they
can advance the rule of law in their countries.

PE3IOME

AOKAQA TOCBAILIEH POAM U 3HAYEHUIO IIPUHATOTO BeHenuaHCKOU KOMWUC-
cuel KOHTPOABHOTO CIIMCKA BEPXOBEHCTBA IIpaBa W POoAU KOHCTUTYLIMOH-
Horo Cypa B peAe IIPEOAOAEHUS IIPABOBBIX IIPOOEAOB U IIPAaBOBOM HeOIIpe-
AEAEHHOCTH.

BepxoBeHCTBO IpaBa SIBASIETCS OAHUM K3 OCHOBOIIOAATAIONIUX ITPUHITUIIOB
Coseta EBponbl Hapspy € AeMOKpAaTHEHR U 3alllUTOM IIPaB 4yeroBeka, u Co-
BeT EBpONBI aKTMBHO COAEMCTBYET €ro pearusaluy BO MHOTMX OOAACTSX.
KOHTpPOABHBIN cCOK BeHelnmaHCKOM KOMUCCUU SABASIETCS MPAKTHUUYECKUM
UHCTPYMEHTOM He TOABKO AAd CoBeTa EBpomnbl, HO M AAd TeX, KTO XOdeT
YAYUIIUTH COCTOSIHUE BEPXOBEHCTBA IIPaBa.

KOHCTI/ITYU;I/IOHHBIQ CYABI 1 BEpPXOBHBIE CYABI HECYT OCHOBHYIO OTBETCTBEH-
HOCTbH 3a obecliedueHre 3TOT0 Ba>XKHOTO IIPUHITUIIA.

C MomMmeHTa IIPUHATHAA KOHTpO]\bHOI‘O CIIMCKa BEPXOBEHCTBA IIpaBa OH adK-
THUBHO HCIIOAB3YETCiA B I'OCYyAAPCTBaX-YA€HAX.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

65



66

APMEH APYTIOHSIH. EBPOITEMICKINU CVA IIO ITPABAM YEAOBEKA

ITPOBAEMbBbI APMAHCKOI'O
KOHCTUTYLHNOHAANU3SMA
N ITPAKTUKA ECIIH

(OCHOBHBIE TE3WUCHI)

APMEH APYTIOHAH
Cyovs Egponeltickoeo cyoa no npasam 4ea06eka

1. KOHCTI/ITYI_[I/IFI oIpupaaeT AeTUTUMHOCTD TIIOAUTHUYECKOM CHCTEMeEe B CAydae
ee COOTBETCTBUA IIPpUMHIUIIAM AEMOKpPATHUH, PA3AEACHUA BAAQCTEM, Bepxo-
BEHCTBA ITpaAaBa.

B IIPOTHUBHOM CAyYae OCYyIeCTBACHUEe IOAUTHYECKOM BAACTHU HOCHUT He-
KOHCTHTYHHOHHBIﬁ M HeASTUTUMHBIN XapakTep.

2. TTocae Cammura ThicauereTrss OOH 2000 ropa Me>RAYHApOAHOE COO00-
LIeCTBO MOXKeT IIPUMEeHSATb CAHKIUN IIPOTHB I'OCYAAPCTB, HE BBIIIOAHSIO-
X CBOU 00543aTEAbCTBA IO 3all[UTe IpPaB UYeAOBeKa.

3. Koncrturynuonnnie nu3ameHeHus 2015 ropa

Umo ecmb cmabuAbHOE NAPAAMEHMCKOe OOAbUWUHCMBO?

CTabUABHOCTE TTaPAAMEHTCKOTO OOABIINMHCTBA AETEPMUHUPOBAHA CTaOUADL-
HOCTBIO COITMAABHOM CHCTEMEI.

- 3peAoCTb COLMAABHOM CUCTEMEBI ACTEPMUHUPYET 3PEAOCTh IapTUUHOU
CHCTEMHEI.

- 3peAoCThb MapTUMHON CUCTEMBI AeTePMUHHUPYET (popMUpOBaHHE KYALTY-
PBI TPAAUIINN TTapAaMeHTapu3Ma.

- Bce BoimmenepeuncAeHHOE AETEPMUHUPYET (POPMUPOBaHNE KYABTYPHI U
TPAAUIIAY KOHCTUTYITMOHAAM3MA.

Ecam KOHCTUTYIIUS COACPIXUT IIOAOKEHUS O HeO6XOAI/IMOCTI/I HaAW4YHMA CTa-
OMABHOTO IIaPAAMEHTCKOT'O GOABHII/IHCTBG, CA€AOBATEABHO, BEHIIIIEIIEepedYncC-
A€HHbIe NWHCTUTYTBI PA3BUTHI HEAOCTATOYHO. B IIPOTUBHOM CAYyYae, HeobOXxo-
AMMOCTB B TAKOM IIOAOJKEHHMHM OTIIdAA OLI.

4. THAMKATOPOM COBIIAAECHUS ITIMCAHOU U «KUBOW» KOHCTUTYLIUU ABASIETCS
HaAWuYMe IIPOCTPAHCTBA AASL AOCTOMHOM >KU3HMU.

A IOPUAUYECKUMM COCTaBASIOIIUMU 3TOTO PUAOCOPCKOTO MHAMKATOPA SB-
ASIFOTCS:

a) TOAOJKEeHWEe O YeAOBEeUYEeCKOM AOCTOWHCTBE;
0) TTIOAOKeHMe O TMTPaBOBOM TOCYAApPCTBe.



VIMeHHO 3TU LeHHOCTHBIE ITIOAOXKEHUS UI'PalOT IAABHYIO POAB B IIpelleAeHT-
HoM mpaBe ECITY.

5. C KOAMYECTBEHHOM TOYKHU 3PEHHUS CYA Yallle BCETO alleAAMPYeT K AeMO-
KPAaTMU U BEPXOBEHCTBY IIpaBa. JTO OCOOEHHO YaCTO HCIIOAL3YeTCS IIPU
npuMeHeHuu craTel 8 u 11 KoHBeHIIUY, IOCKOABKY OHU AOITYCKAIOT AUIIb
OrpPaHUYEeHU [IPAB, «IIPEAYyCMOTPEHHBIE 3aKOHOM» U «HEOOXOAUMBIE» B Ae-
MOKPaTUYeCKOM OOIecTBe.

[TorosReHVE O «TTPEAYCMOTPEHHOCTU 3aKOHOMM:
- alleAAUpPYeT K MAee O BePXOBEHCTBe IIPaBa;

- Or'paHU4YeHre MHAUBUAYAABHBIX TIPAB U CBO60,A, BO3MOJXHO HMCKAIOYUTEAD-
HO B COOTBETCTBHU C 3aKOHOM;

- HAAWYUA AUIITB 3aKOHOAaTeABHOﬂ 0a3nbl HEeAOCTATOYHO,

- BHYTPUI'OCYAAPCTBEHHOE 3dKOHOAATEABCTBO AOAKHO OTBEYATHh Tpe60Ba—
HUAM IIPEACKA3YeMOCTHU U AOCTYIIHOCTH,

- «AETUTUMHBIM 3aKOHOM» WM «AETUTUMHOM IPOIEAYPOU» HEAb3s AOOHU-
BAaTbCsI HEACTUTHUMHEIX ITeAeH;

- BBIIIEN3AOKEHHLIM CYyA YCTAHABAMBAET CBsA3bL MeEXXAY 3daKOHHOCTBIO U
BEPXOBEHCTBOM IIpABa.

(Ap.no 8691/79, Malone.v.UK. 02.08.1984.par.67; Ap.no 54934/00, Weber
and Saravia.v. Germany, 29.06 2006, par.84)
6. [TousiTue «peMoKpaTusi» B mpakTtuke ECITY.
- AeMOKpaTHus — 3TO IMAIOpPaAM3M (yBajkKeHHe IIpaB M MHEHUM MEeHBIITMHCTBA);
- AeMOoKpaTusi — 3TO AMAAOT (CIOCOOHOCTH pellaTh NPOoOAeMbl 0e3 HaCUAUS);

- AeMOKpaTHus — 3TO U3MEHEHUS (HOAUTHYECKHU IIpollecc TpeOyeT HOBBIX
UAEHN, MOAXOAOB, BIIAOTH AO U3MEHEHUs BAACTH);

- 'paHuUIBIl AEMOKPATUU OIPEAEASIIOTCS CUCTEMOM IIeHHOCTEU, HEeAb3s 3a-
IIUTONU AEMOKPATUN IPUKPHIBATHLCS U IIPOABUTATH UAEU HACUAWS.

(Stankov and United Macedonian organization Illinden. v. Bulgaria. 02.10.2001)
7. I'lpaktuka ECITY mCXOAUT M3 M3HAYAABHOTO BKAIOUEHHUS YEeAOBEYECKOTO
AOCTOMHCTBA B CaMy CyTh KOHBeHIIUMN.

(Vo. v. France, 08.07.2004, Kucera. v. Slovakia, 17.07.2007)

8. Brizosur ECITY:
AVICTAaHIIUPOBaHME OT KOHBEHIITMOHHBLIX TpeOOBaHUM;

- HECOOTBETCTBHUE (DOPMBI M COAEP KaHUS;

- CYA Kak TIAOIAAKA TOAUTHYECKUX OaTaAUuM.

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLHIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETNU

67



68

PETRI HELANDER. SUPREME ADMINISTRATIVE COURT OF FINLAND

THE ROLE AND PLACE OF SYSTEMIC
CONSTITUTIONAL MONITORING
IN ENHANCEMENT OF THE SYSTEM
OF CONSTITUTIONAL CONTROL
AND OVERCOMING OF THE DEFICIT
OF CONSTITUTIONALISM

PETRI HELANDER
Justice of the Supreme Administrative Court of Finland

The Role of Constitutional Supervision in Overcoming the Deficit
of Constitutionalism — the Finnish Method

Introduction: outline on the supervision of constitutionality in Finland

In this paper/study, the concept of constitutional rights is used as an
umbrella concept for all freedoms, rights and human rights referred to in
the Finnish Constitution.

Constitutional rights are safeguarded by the Constitution, but these rights
are often defined in greater detail by ordinary laws (“Acts of Parliament").
In addition, Decrees include provisions that are important for the consti-
tutional rights in practice. Therefore, the supervision of constitutional
rights means not only controlling that the Constitution is followed or that
a law is passed at the correct normative level. The supervision of the con-
stitutional rights applies to all normative levels, i.e. it applies also to
Decrees, even if the control mechanism at this level is different and in a
way weaker.

Ex ante review of the constitutional rights is often called “review" and ex
post review “supervision". The concepts of “supervision” and “control” are
used in this paper as synonyms. In this paper, the “supervision” of consti-
tutional rights refers to control and supervision of legality — both ex ante
and ex post — ensuring that the citizens' constitutional rights are realized.

There are different ways in which the scrutiny of constitutionality and the
supervision of constitutional rights can be organized. This task can be con-
centrated in a constitutional court, as for example in Germany and many
other countries. The task can also be handled by a body outside the actu-
al court system, as for example the Constitutional Council of France.



The Finnish system differs quite significantly from most other systems of
constitutional control. In Finland, the main focus lies within the framework
of parliamentary control which is supplemented by courts, primarily the
courts of last resort (the Supreme Court and the Supreme Administrative
court). There are also other actors that take part in the scrutiny.

In Finland, there was previously a more categorical division between
international human rights included in international treaties and declarations
on the one hand, and on the other hand constitutional rights. This division
has gradually lost its importance, and many rights that are by their nature
originally international have been incorporated into the national constitution
and national legislation. The best example is the European Convention on
Human Rights, whose provisions have been incorporated into the list of
basic rights and freedoms in the Constitution.

International supervision mechanisms are not discussed in this paper. These
include the supervision conducted by the committees or courts of the
European Union, the Council of Europe or other international organizations
whose decisions are binding in Finland. This limitation is justified in
Finland because the supervision of constitutional rights occurs primarily
through ex ante review during the legislative process, not in the form of
ex post review within the international framework.

The control of legality exercised by all authorities in their own sectors also
falls outside the scope of this presentation. Also outside the scope of this
presentation falls the supervision conducted by certain special authorities
of other authorities with regard to constitutional rights.

An example of the latter is the Finnish National Audit Office, which audits
the management of central government finances and the management of
State property. In its observations, the National Audit Office has often
linked the effective steering of administration to the realization of consti-
tutional rights.

The supervision of legality carried out by specialized ombudsmen (for
instance the Data Protection Ombudsman) is also left outside this paper.

In Finland, as stated above, the supervision of constitutional rights is divid-
ed between several institutions. That means that there is no separate
supreme body whose only duty is to supervise that the constitutional rights
are met. Instead, a number of different actors engage in the supervision of
constitutional rights as part of their general supervision of legality.

The emphasis in the supervision of constitutional rights is on the ex ante
review of legislation, i.e. before laws enter into force. Systematic and care-
ful control is carried out to ensure that no Acts or Decrees are issued that
would be in conflict with the Constitution.

Ex ante review of the constitutionality of legislation includes controlling
the correct normative level, i.e. Act or Decree. In addition to that, the con-
trol includes whether the Ilegislative procedure is correct, i.e. the procedure
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applied to constitutional amendments or a simple majority of votes in the
Parliament. Naturally, the content of the legislative proposal is also scruti-
nized. Ex ante review is therefore conducted to check that the legislation
proposed does not encroach upon the constitutional rights.

Ex ante review is abstract. Its aim is to determine how an Act or a Decree
might be applied in the future. Ex ante review is carried out by the
Chancellor of Justice of the Government and the Constitutional Law
Committee of the Parliament.

The activities of the Finnish Government are supervised by the Chancellor
of Justice. Proposals for Acts of Parliament and for Decrees of the
Government are brought before the Government's plenary session. The
legality of these legislative proposals, whether they concern Acts or
Decrees and including their compatibility with constitutional rights, is
reviewed by the Chancellor of Justice before the Government makes its
own decisions.

The focal point, however, of ex ante review is in the Constitutional Law
Committee of the Parliament. The Committee plays a significant role in
controlling that the constitutional rights are met when new legislation is
enacted.

There is no systematic ex post review of the constitutionality of the
legislation or of how the constitutional rights are upheld in practice.
However, citizens can retrospectively in individual cases — once an Act
or a Decree has entered into force — request that the application of the
Act or Decree be tested in order to determine whether the application of
that Act or Decree has led to infringement of constitutional rights. Any
person who feels that his or her constitutional rights have been violated
can file a complaint with the highest supervisors of legality, the Chancellor
of Justice or the Parliamentary Ombudsman.

Ex post review can be exercised also by the courts. If the application of an
Act in an individual case would be in evident conflict the Constitution the
must give primacy to the Constitution by refraining from applying the Act
in question.

In individual cases, ex post review complements ex ante review. By its
nature, ex post review is always concrete. It concerns individual cases and
situations that have arisen in the application of legislation in force. By its
nature, it can also be characterized as being random because the question
of which constitutional rights are scrutinized retrospectively depends
almost exclusively on the initiative of an appellant.

Ex ante review by the Chancellor of Justice

The Chancellor of Justice supervises that drafts for Government proposals,
including legislative proposals, are compatible with the Constitution and
other legislation.



Supervision of legality carried out by the Chancellor of Justice has evolved
over time. The roots of the Office of the Chancellor of Justice extend as
far as to 18th century when Finland was still a part of Sweden. That was
when the office of King's Highest Ombudsman was established. The duties
included those of a prosecutor and the King's counsel. The office was
named “Chancellor of Justice" in 1719. The duties of this office were later
expanded to include supervision of the entire judicial system. The focus of
the Chancellor's work has varied with time. However, the constant task has
been serving as the highest supervisor of legality.

Today, the duties of the Finnish Chancellor of Justice include the supervision
of the official acts of the Government, its members and the President of the
Republic. The Chancellor's role as a supervisor of citizens' rights has also
been strengthened during the last decades.

Supervision of legality by the Chancellor of Justice largely takes place in
the form of ex ante review of the Government's decision agendas. This
means that the Chancellor of Justice and his staff review Government
proposals, including legislative proposals, proposals for Decrees and
proposals for other decisions before these are discussed and decided at the
plenary session of the Government.

The ex ante review means controlling that the statutes are issued at the
appropriate normative level and that the rationale of legislative proposals
gives a comprehensive overview of the problems included in the
proposals.

If the supervision reveals that a legislative proposal does not meet the
Constitutional requirements or that the rationale text in a draft text con-
cerning constitutional rights is insufficient or at fault, the Chancellor asks
the relevant Ministry to correct or to supplement the proposal and/or the
rationale text. The Chancellor of Justice cannot rewrite or correct a
Government proposal.

For practical reasons, it is not always possible to supplement the
Government proposals even if it is uncertain whether they will correctly
meet the constitutional requests. In such a case, the Chancellor of Justice
may request the relevant Ministry to note in the proposal that the
Constitutional Law Committee's opinion should be sought to guarantee a
thorough review of all constitutional aspects in the Parliament.

The Chancellor of Justice has the right and the obligation to be present in
the plenary sessions of the Government. The Chancellor makes a substan-
tiated remark if the legality of a decision or an action by the Government
gives cause for this. If the remark is not regarded, the Chancellor can have
his or her viewpoint recorded in the minutes of the Government. An entry
in the minutes is in principle very important, but has little practical
meaning. It does not make an obstacle to the decision-making of the
Government.
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At the request of the President, the Government or the Ministries, the
Chancellor of Justice also provide information and opinions on legal
questions in the form of oral consultation or written statements. One of the
Chancellor's tasks is to operate as the Government's legal advisor. Because
the Government's decision-making is by nature political, the Chancellor of
Justice does not supervise in expediency but legality. Supervision of
legality means in this context supervising that the desired measures and
the procedures to implement them are kept within the legal limits of
possible alternatives.

As legal advisor, the Chancellor provides information that enables the
Government in advance to ascertain the correct interpretation of an Act or
legality of its political activities. In the Finnish ex ante system this dialogue
between the Chancellor and the Government is important even in the light
of ensuring constitutional rights. One must always bear in mind that the
Chancellor does not participate in, but supervises the Government's deci-
sion-making. By doing that the Chancellor defends the rule of law.

However, in the case of Decrees of the Government and the Decrees of the
President of the Republic, the Chancellor of Justice has the role of “the
final instance" concerning the ex ante review of the constitutionality and
the protection of constitutional rights. In contrast to the legislative propos-
als, the aforementioned proposals for Decrees are not handled by the
Parliament.

In Finland, there are also Decrees of Ministries. They do not undergo any
ex ante review. At the systematic level, this is unsatisfactory. On the other
hand, Decrees of Ministries do not usually contain provisions concerning
constitutional rights. They primarily contain organizational and technical
provisions.

In practice, the ex ante review of the Government's decision agendas suf-
fers from the fact that the Office of the Chancellor of Justice has only a
couple of days for the review. The personnel resources are inadequate for
the volume of review work. Because of these reasons, it is not possible to
detect all errors or faults in legislative proposals.

The relationship between the Chancellor of Justice's and the Constitutional
Law Committee's interpretations of the Constitution and the constitution-
al rights is not defined by law. However, one of the Chancellor's duties is
to ensure that the Decrees are consistent with the Constitutional Law
Committee's stands. The Chancellor's interpretation of the Constitution is
therefore not autonomous in relation to the Committee's interpretation.

Ex ante review by the Constitutional Law Committee

The Constitutional Law Committee is one of the permanent committees
that the Parliament appoints for each electoral term. The Constitutional
Law Committee's main tasks are to draw up reports on legislative propos-



als falling within the Committee's scope and to provide statements for the
other committees of the Parliament. The Committee's reports and
statements concern the constitutionality of legislative proposals and other
matters. They also concern the relation of these proposals to international
human rights treaties (the Constitution, § 74).

The Constitutional Law Committee prepares reports on its “own" matters,
i.e. matters that, because of their link to the Constitution, fall within the
Committee's sphere of competence. It gives statements on the constitutional
aspects of legislative proposals that are primarily referred to another
parliamentary committee. The term “statement” is used below to make it
simpler to present the system.

The Constitutional Law Committee's role has developed over time.
Initially, its main task concerned the question whether the correct legisla-
tive procedure was followed when laws were passed. After the Second
World War, the Committee began to give opinions on other issues relat-
ing to constitutional law. Nowadays, statements are the Committee's most
important instrument for taking a stand on constitutional rights. The
Committee occasionally also comments on other issues, such as the quali-
ty of legislation, which is a constitutional issue only indirectly. The
Committee's statements have gained increasing weight as sources of law
and precedents.

The Constitutional Law Committee's scope of competence is narrower than
that of a constitutional court. Its supervision of legality is proactive and
abstract. It applies only to the legislative proposals under discussion at the
Parliament, but not to laws already in force. The Committee has no com-
petence to consider citizens' claims and appeals. Neither may it take stand
to whether a Decree is in conflict with an Act. To put it simply, its task is
to formulate legislation.

On the other hand, the Constitutional Law Committee resembles a court
in one aspect. It is required to make a decision, i.e. whether an Act must
be passed following the constitutional procedure. It cannot merely argue
for or against the constitutionality of a legislative proposal.

As stated above, the Committee's review of legislative proposals is ex ante
review. The review is abstract in the sense that it takes a look at how a law
may be applied in the future. The review includes the legislative proce-
dure, the correct normative level and the compatibility of the proposal with
the Constitution and the Human Rights Treaties. Abstract review is by its
nature always general, that is to say that it is not linked to any specific
case, as it is when a court is handling a case. However, the Committee
strives to foresee various situations in application of a law in question. In
this respect it can be said that the review is not entirely abstract because
it has some concrete elements.

The Constitutional Law Committee's authoritative role was emphasized in
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the preparatory works to the new Constitution (2000). It was stated repeat-
edly that reviewing the constitutionality of laws shall continue to be ex
ante review conducted by the Constitutional Law Committee.

There are different actors involved in the Constitutional Law Committee's
work: the Committee members, the counsels of the Committee and, in
addition to that, a number of external legal experts.

The Committee has 17 members and nine deputy members. All members
are Members of Parliament elected by secret ballot. Although, the
Committee's work is largely related to law, the members need not to be
lawyers. Usually, however, there are several lawyers, including the
Committee's Chairperson.

The same persons often act as members or Committee Chairpersons for
more than just one electoral term.

The Committee's secretaries, known as Committee counsels, are civil ser-
vants employed by the Parliament and selected by the Parliament's Office
Commission. In general, also Committee secretaries hold their posts for a
longer time.

Experts may roughly be divided in two categories: civil servants and con-
stitutional experts.

The Committee consults experts at its own discretion. The members of the
Committee decide who will be heard. The need to rely on outside expert-
ise has risen constantly because the Committee's workload has increased
and the issues have become juridically more complicated.

Civil servants include those who have taken part in drafting the legislative
proposal. Therefore, their primary task is to explain the objective of the
proposal and its main content to the Committee. To summarize, their role
is to represent the Government. Other civil servants who are heard by the
Committee are representatives of other Ministries or authorities, most often
the Ministry of Justice. Their task is to provide supplementary comments
on the proposal from the viewpoint of their own sector and its legislation.

Most of the consulted external constitutional experts have their back-
ground in the academic world. Because there is only a limited number of
people in Finland who have specialized in constitutional issues, the num-
ber of constitutional experts is actually quite small. Usually, the Committee
does not restrict in advance the topics to be discussed by the experts. Since
the experts often have their own special expertise, it is quite possible that
the experts do not cover all the relevant questions.

That phenomenon can easily lead to the conclusion that the system of
experts is not able to guarantee that all the constitutional rights are con-
sidered and weighted in the committee process. Even some other critical
aspects can be discussed, i.e. whether it is problematic from the parliamen-
tary point of view that the expertise is not anchored more steadily in the
Committee. From time to time, there have also been discussions about the



experts' real opinions when they might have taken part in the drafting of
the same proposals in the earlier stages of the legislative process.

The opinions of the constitutional experts do not bind the Committee but
they usually form the basis for the Committee statements.

The Constitutional Law Committee is the only committee whose statements
are mentioned in the Constitution. In this respect, they have greater con-
stitutional significance, even if they are not, strictly speaking, legally bind-
ing. The Committee's interpretation on the constitutionality of a legislative
proposal is, however, in practice binding on the other committees and the
plenary of the Parliament. The standing of the Committee upon the mat-
ter which legislative procedure shall be followed is taken into account
without exceptions.

The Committee can be characterized as a political body that has partly
political, partly legal tasks. Like any other committee of the Parliament, the
Constitutional Law Committee consists of politicians. This has constantly
raised questions whether that kind of a body can in all circumstances draw
a line between political and legal / constitutional considerations.

Ex post review — control by the courts of law

The new Constitution of the year 2000 includes a provision on the prima-
cy of the Constitution (§ 106). It reads: "If, in a matter being tried by a court
of law, the application of an Act would be in evident conflict with the
Constitution, the court of law shall give primacy to the provision in the
Constitution.”

Review by the courts of law is justified by the fact that, despite the care-
ful ex ante review of the constitutionality of Acts, and on their compatibil-
ity with the legal system as whole, it is not possible to have comprehen-
sive guarantees that there will not be any infringements of the
Constitution. The primacy provision of the Constitution is a mechanism to
be used for solving conflicts between legal norms in ordinary Acts and in
the Constitution in concrete cases. Primacy is to be given to the legal norm
in the Constitution so that another legal norm in an Act is not to be
applied.

The review by the courts is ex post review. As such, it guarantees the com-
pliance with the Constitution and the constitutional rights when the leg-
islative procedure has been erroneous or the constitutional questions have
been ignored or unseen in the ex ante procedure.

The primacy provision is applied only to Acts. It is not applied to Decrees
because it is specifically prohibited by the Constitution (§ 107) to apply a
Decree or any other statute of lower level that is in conflict with the
Constitution or an Act.

The primacy provision is not applied to international treaties or EU legis-
lation. This is partly because Finland has given primacy, for instance, to
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the European Convention on Human Rights and EU law over laws passed
by the Finnish Parliament. Therefore, the courts of law are generally
required to give primacy to these international obligations when there is a
conflict.

The primacy provision may be applied only if the conflict with the
Constitution is "evident". The wording has been discussed extensively and
it has even been proposed that the wording should be deleted from the text
of the Constitution.

According to the preparatory works to the Constitution, the primacy
provision shall not be applied if the Constitutional Law Committee has
taken a stand on their relationship with the Constitution. That means that
the provision shall primarily be applied to Acts that have not been
discussed by the Committee. Therefore, there is in principle no double
control of the same Act's relationship to the Constitution.

However, these two alternatives, ex ante review and ex post review, do not
necessarily exclude each other. It is quite possible that a legislative
proposal is flawless and the abstract review does not reveal any situations
that would be in conflict with the Constitution. In practice, such situations
may still arise. By virtue of § 106 of the Constitution, the court of law can
in a concrete case give the Constitution primacy by not applying the Act.
This does not mean that the provision disregarded would be null and void.
It remains in force. Thus, the application of § 106 of the Constitution does
not directly affect the legal validity of an Act or a provision in that Act.

All the courts of law have the same possibility of applying the primacy
provision, although in practice it has mostly been applied by the Supreme
Court and the Supreme Administrative Court.

When the review by the courts was made possible by the primacy
provision in the Constitution, the legislature strongly underlined the
Constitutional Law Committee's leading role in the scrutiny of constitu-
tionality. The emphasis put on the Constitutional Law Committee's role
can also be explained partly by the prevailing negative attitude towards a
constitutional court. The primacy provision was introduced by considering
that the concrete ex post review by courts of law - and only in individual
cases — was easier to adapt to the Finnish legal system than a completely
new court.

On the other hand, the primacy provision was not intended to be the
primary course of action. In fact, the Constitutional Law Committee has, in
its report concerning the amendments to the Constitution, introduced
principles for constitutional rights-friendly interpretation of the law.

According to these principles, any conflict that may arise between an Act
and the Constitution in a concrete case shall primarily be solved by means
of interpretation. Among the feasible interpretations, the court must choose
one that considers the Constitution as a whole, that best serves the
intention of the constitutional right, and that eliminates alternatives



conflicting with the Constitution. When using this kind of interpretation,
it is not necessary to use the primacy provision at all.

For the courts, the choice of the constitutional rights-friendly interpreta-
tion is a way to apply § 22 of the Constitution. According to § 22 “the
public authorities shall guarantee the observance of basic rights and
liberties and human rights". The said provision includes also the general
duty to safeguard constitutional and human rights and to see that these
rights are realised in practice.

The line between the two instruments, the primacy provision and the con-
stitutional rights-friendly interpretation, is not completely clear. A concrete
case can be solved and have the same result by applying either of them.

PE3IOME

B HaCTOHLU;eﬁ pa6OTe IIOHSITHE KOHCTUTYIUHMOHHBIX IIPpAB OXBAThBIBAET BCE
IIpaBa “ CBO6OABI YeAOBeKaq, YIIOMSIHYTHBIE B KOHCTI/ITYHI/II/I @HHMHAI/II/I.

Q@uHCcKag cUCcTeMa KOHCTUTYIIMOHHOIO KOHTPOASI BeChbMa CYyIIeCTBEHHO OT-
AMYaeTcsl OT Apyrux cucteM. B OUHATHANT OCHOBHOE BHHUMAaHUE YAEASIET-
Cs IAPAAMEHTCKOMY KOHTPOAIO, KOTOPHIA AOIOAHSETCS CYAAMH, B IIEPBYIO
ouepepb CypaMHU IIOCAepHeUW UHCTaHIuM (BepxoBHBIM cyp U Bricimit
AAMUHMCTPATUBHBIN CyA). ECTh U ApyTrue CyOBeKTHl, KOTOpble IPUHUMAIOT
y4acTHe B 3TOM. OTO O3HA4YaeT, YTO HEeT HUKAKOI'O OTAEABHOTO BEICIIETO
OpraHa, 4Ybs EAMHCTBEHHAs OOSA3aHHOCTH - KOHTPOAB 3a COOAIOAEHHEM
KOHCTUTYIITUOHHBIX IIPaB.

[TepMaHEHTHBIM M TIIATEABHBIM KOHTPOAB OCYIIECTBASETCSA C IIEABIO, UTO-
OBl HUKAKMe 3aKOHBI He IIpoTHuBOpeunAn KoHCTUTyIUM.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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HEKOTOPBIE ITOAXOADI
K PA3SPABOTKE MHCTPYMEHTAPUA
N METOAOB PEAAUBAILINN
KOHCTUTYLIMOHHOU AUATHOCTUKU

TAMK CAPICSH

lekan akysemema sxonomuku u meneoxwcmenma EI'Y

[To3BoOABTE TTOOAATOAAPUTL 3@ BO3MOJKHOCTH IIPEACTaBUTHL Ha MesKAyHa-
POAHOM KOH(pepeHIIUN HEeKOTOpPhle BOMPOCHI KOHCTUTYIIMOHHOTO MOHUTO-
puHra. JTO:

- BBeAeHHe B KOHCTUTYIIMOHHYIO 9KOHOMUKY,

- OIeéHKa YPOBHA KOHCTUTYIUOHHOCTU B KOHTEKCTe KOHCTHTYHHOHHOﬁ
AMATHOCTHUKU,

- MOAEAMpPOBaHUE 41 YIIpaBAeHUE KOHCTUTYIITUOHHBIX IIponeccoB
IIpUMEeHeHneM METOAOB KAACTEPHOTO M AMCKPETHOTIO MOAEAVMPOBAHUI,

- PEe3yAbTaThl U BBHIBOABL.
BBepeHUE B KOHCTUTYIIHOHHYIO YKOHOMUKY.

[TpeoOpa3oBaHus, TPOUCXOAAINE B MPOIleCCe Pa3BUTHA B IIPAaBOBOM, IIO-
AUTUYECKOMN, SKOHOMHUYECKOM U KYABTYPHOU >KHM3HU OOIIECTBA, a TaKKe
KaK pe3yAbTaT 3TOI'O BBEI30BBI KOHCTUTYIIMOHAAN3AIUU COLIMAaABHOU JKU3HH,
IPeABSIBUAN NyOAWYHOMY YIIPaBA€HHIO TpeOOBaHUSA HOBBEIX M OoAee 3(-
deKTUBHBIX peliieHuii. C 3TONU TOUKU 3PEHUS Ka>kKAas U3 OOIIeCTBEHHBIX
HayK IIpeAIpUHUMAaEeT B CBOeU cepe BCEOOBEMAIOIINE U MEXAUCITUIAU-
HapHBIE UCCAEAOBAHUS.

KoncmumyuuoHHAGsT 3KOHOMUKQ B TIOCAEAHUE AECATUAETHS CTard OAHUM U3
CaMBIX OBICTPO PAa3BHBAIOIIWXCS HAIPABAEHUM 3KOHOMUKU. Pgp BeAyIinx
YHUBEPCUTETOB MHPa aKTUBHO 3aHUMAIOTCA U3y4eHUEM B3aMMOCBI3U MeXK-
Ay KOHCTUTYIIMOHHBIMU ITOAOKEHUSAMU U 3KOHOMUYECKUMHU ITOKA3aTEAIMU.
OO0 3TOM CBUAETEABCTBYIOT MHOTOUMCAEHHEIE TYOAUKAIINY, CIIEUAAU3UPO-
BaHHBIe XypHaAbl (Constitutional political economy!), a Tak>xe mporpam-
MBI CO3AAHUS MEeXAYHAPOAHBIX IIMPOKOMACIITAOHBIX CIIEIMaAu3upOBaH-
HBIX 0a3 AQHHBIXZ.

YBeXpAeHBI, YTO UCCAEAOBAHUAM IIPUAACT HOBBIM UMIIYABC, K&K OTMETUA B
AOKAaAe npodpeccop I'. ApyTrOHSAH, pa3pabOTaHHBINM BeHellmaHCKOM KOMUC-

1

http://link.springer.com/journal/10602.
2 Comparative Constitutions Project's (CCP), Available at: http://www.comparativeconstitutionspro-
ject.org.



cuet KOHTPOABHBIN CIIMCOK BEPXOBEHCTBA IpaBas, KOTOPHIA NMPEAOCTaBUT
BO3MOJKHOCTBL IIPOBECTU BCEOOBEMAIOIIUN aHAAWU3 M CAEAATh IPOTHO3BI B
acIleKTe YpPeryAupoBaHUS MIPoIlecca S9KOHOMUKO-TTPABOBBLIX Pa3BUTUM U YII-
PaBAEHUS WM.

HccaepoBaHUS TOCAEAHUX A€T, OCOOEHHO MEeXAUCIUIAMHAPHOTO XapaKTe-
pa, IOKAa3bIBAIOT, UTO OOeclieueHue MNOAHOIEHHOU U 3(PPEeKTUBHOU Aes-
TEABHOCTHM PBIHOYHBIX CHA HEBO3MOJKHO PEAAM30BaTh Oe3 ydeTa TOM 3aKO-
HOAQTEABHOU U KOHCTUTYIIMOHHOMN CPeABI, B KOTOPOU OCYIIECTBAIETCS JKU3-
HeAeSITeABHOCTDL o011jecTBa. M3 Bcero 3Toro caepyer, dTo cgepoil U Ipea-
MeTOM KOHCTUTYLHIOHHO-IIPAaBOBOTO PEryAnpOBaHHS MOXKET OBITh SKOHO-
MHKA B II€EAOM U 3KOHOMUYECKHE OTHOIIeHUd, N3ydeHlrne KOTOPHLIX U BLIA-
BIDKeHUe UX 3PPEKTUBHBIX PEIIeHUN MOKeT OBITh OCYIIECTBAEHO HA OCHO-
Be OUeHKU YPOBHS MOHUMOPUHIA KOHCIMUMYUUOHAAU3MA U YIIPABAEHUS UM.

B raro6anbHOM acIeKTe BEICOKMM YPOBEHb KOHCTUTYIIMOHAAM3Ma XapaKTe-
peH HeMHOI'MM CTpaHaM Mupa. Bo MHOrux crpaHax geguyum KoHcmumy-
JUOHAAU3MA, WepoXoBamocmu U NOPOX NPOBUABL (CM. PUCYHOK 1) IIOAY-
4YMAU OOABIINE PAa3Mephl, YTO HAIIAO OTpakeHHWe B pPa3sAMYHBIX cdepax
OOIIleCTBEHHOM KU3HU, B YACTHOCTHU, B COITMAABHO-3KOHOMUYECKOU cdepe
- TOPMOJKEHUEM €ee PAa3BUTHUS.

CeropHs1 HeAOCTaTOUHOe (MYHKIMOHUPOBAHWE WHCTUTYTOB YIIPaBA€HUS
SKOHOMUKOMN U ee PeryAnpOBaHUs MIPelsSTCTBYEeT eCTeCTBEHHOU U CO3Aal0-
e OAaro AesTeAbHOCTHU PBIHOYHOI'O MexXaHu3Ma. Ero ceropHsIIHUe IIpo-
SIBA€HUS CTAHOBSATCSH OUEBHUAHBIMU OCOOEHHO TIPHU CpallleHUM ITOAUTUYEC-
KOTO-3KOHOMUYECKOTO-aAMUHUCTPATUBHOTO MOTEHIIUAAA. DTO MUHBI AOATO-
BPEMEHHOTO AeNCTBUS, 00e3BpeXuBaHue U 3P PEeKTUBHOE pa3pellieHne Ko-
TOPBIX HAAO MCKATh B IIPABOBBLIX PEryAMPOBAHUAX, 00eCleurBaoOUIuX AOC-
TATOYHBI YPOBEHb KOHCTUTYLIUOHAAU3MA. TaKOB A€MCTBEHHBIU IIyTh IIPO-
TUBOCTOSIHUSA C(POPMHUPOBABIIUMCS BBI30BaM.

M3yueHne npoOAeM KOHCTUTYIIMOHAaAM3Ma M BBIABMIKeHHe UX 3 (eKTHB-
HBLIX pellleHru#d 0CcOOeHHO Ba’kKHBI B Pa3BUBAIOIINXCS CTpPaHaX M B CTpPaHax
C TIepPexXOAHOM 3KOHOMHKOM, IAe HMeeTCs OOABIION pa3phlB MeKAY IIPo-
BO3TAAIIEHHBIMU KOHCTHUTYIIMOHHBIMU IIOAOKEHUSIMU U AEUCTBYIOIIMMU
IpaBUAaMU. B cOBpeMeHHBIX YCAOBUSAX BHIOOP 3PPERTUBHON 3KOHOMUUYEC-
KOW ITOAWUTHKYN BO MHOTOM 3aBUCHUT OT pACKphlmus geguuyuma KOHCMUMY-
yuoHaAu3Ma (cmeneHu pa3pblBa), ero cOCMABA U CMPYKMYPbl, MyALMUNAU-
KaMmuBHBIX 3¢p(heKmoB U MexaHU3MOB nepegauu ero BAUSHUSL HQ S5KOHOMUKY,
om BHegpeHUs cucmeMbl ONMUMAABHOTO ynpaBAeHus Nno Bcel gAUHE (PYHK-
UUOHAABHOU U UHCMUMYUUOHAABHOU Uenouku ' (PyHKUUA-UHCMUMYM-NOAHO-
Mouue-omBemcmBeHHOCMb  BO BCeX NPABUMEAbLCMBEHHbIX 3BeHbsIX.

OKOHOMUKO-METOAOAOTMUECKOU OCHOBOM BBIABUJKEHMS pEIIeHUU BBIIIEU3-
AOJKEHHBIX IPOOAEM CAY>KUT KOHCTUTYIIMOHHAs SKOHOMUKAE, KOTOPAas ABAS-
eTCs OAHUM U3 3AEMEHTOB BO3POKAEHHUS KAACCHUYECKOW 3KOHOMUKHU. Cor-

3 CMm. Aoknap EBpomeiicKoit KoMmmccum “3a AeMoKpaTmio uepe3 mpaso”, CDL—AD (2016)007,

CrpacOypr, 18 mapTta 2016 r.
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AACHO DBrIOKeHeHy "..KOHCTUTYLIMOHHAsA 3KOHOMHMKA M3y4daeT (KOHCTUTY-
LHUOHHBIE) ACUCTBYIOIIME IIPU3HAKU [IPABUA, MHCTUTYTHL, B PAaMKaX KOTO-
PBIX MHAVUBUABI BAUSIOT Ha Te€ IIPOIECCH], IIOCPEACTBOM KOTODBIX 3TH IIpa-
BUAA M WHCTUTYTHI BO3HUKAIOT U M30MparoTcs’4.

EcAn B TPAAMIIMOHHONM 3KOHOMUKE QHAAU3Bl COCPEAOTAUUBAIOTCS Ha BHI-
Oope B paMKax CYIEeCTBYIOUIUX OIPAHUYEHUM, TO KOHCTUTYLIMOHHAS 3KO-
HOMMKA HAIIPABAAET aHAAMU3 K BBI60py MeXAY OI'paHUYEeHUsIMU, TeM CAMbIM
IIPEACTaBAsAsA "OOAee BBICOKHUN' ypOBEHb PAaCCMOTPEHUS.

XapakTepuCTUKa KOHCTUTYIIMOHAAM3Ma, KOTOpas BCECTOPOHHE IIPEACTaB-
AeHa I ApyTIOHIHOM, ITIO3BOASIET IIPEACTABUTH IIPOIlECC AMATHOCTUKU (Me-
XaHNW3Ma MOHUTOPHWHTA) U OIleHKH KOHCTUTYIIMOHAAU3MA.

B pamMkax mpeacTaBAeHHUM 00 OCHOBHOM HAe€e M HaMeUYeHHBIX IeASTX KOHC-
TUTYLIMOHHOM JKOHOMHMKM yMeCTHO npuBecTd "OOOOIIEHHYIO TeopeMy
Koy3a" ncaaHpACKOTro sKOHOMHCTA TpaiHa OITepTCOHE, COTAACHO KOTOPOMU
"3KOHOMMUYECKUU POCT U PA3BUTHE CTPaAaHbBI B OCHOBHOM H€ 3aBUCHAT OT TU-
Ila CYyLIeCTBYIOIIEero IIPaBUTEABCTBA, €CAU PACXOABl Ha TPAHCAKIUKU B 3KO-
HOMHWUYECKOU U IIOAUTHYECKOM cdepax paBHEI HyAr0. OAHAKO, KOTAQ TPaH-
CaKILMOHHbIE U3AEP)KKU [IOAOKUTEABHBI, TO paclipepAeAeHre BAACTH BHYTPU
CTpPaHbl U HMHCTUTYLIMOHAAbHAsl CTPYKTypa €€ HOPMOTBOPYECKUX YupeiK-
AEHUMN SBASGIOTCS Ba)KHEUIIMMU PaKTOpaMU e€ pa3BuUTUS".

Hcxops U3 NMOAOKEHUM HEeOMHCTUTYLIMOHAAM3Ma, OTMETHM, YTO TpPaHCaK-
IMOHHBIE M3AEP)KKM, WHadye TOBOpS, (PYHKIMOHAABHBIE AOOABOYHBIE W3-
AEPKKH, UAM B II€PEHOCHOM 3HAUEeHUU PAaCXOAbl Ha IIPEOAOAEHUE CHUABI
TpeHUsl, OOYCAOBAEHHO! IIIePOXOBATOCTSIMY, B 3KOHOMUYECKON U IIOAWTHU-
YyecKoU cdepax uMeroT psip KOMIoHeHTOB. OHU BO3HUKAIOT Ha PLIHKE (PhI-
HOYHBIEe TPAHCAKIIMOHHEBEIE U3AEP’KKHU), B OpraHMU3alusaXx (yIpaBAeHUYeCKHe
HU3AEP’KKH) U Ha YPOBHE IIPABUTEABCTBA (IOAUTHYECKHE TPAHCAKLIMOHHEBIE
U3AEPIKKHU)°,

[To cyTu, TeOpeTUKO-IIpaKTUYeCKre UCCAEAOBAHNS, IIOCBSIIeHHbIe IIPOOAe-
Me OIlpeAeAeHUs] YPOBHS KOHCTUTYIIMOHAAM3MAE, Pa3HOOOpAa3HEI II0 allapa-
TY XapaKTepHBIX UM IIOHATHUMN U METOAOAOTHH, B 3aBUCUMOCTU OT cHOpPMY-
AMPOBAHHBIX COOOpakeHUlM. C TOUYKU 3pEeHUST KPEeaTUBHOU 3KOHOMUKHY,
CpeAV HUX BBIAEASIIOTCS TEOPETUKO-UTPOBBLIE, 9KOHOMETPUUECKUE MOAEAU.
T. Appremoray u Ax. POOMHCOH B cBoel cTaThe "' 7KM3HECIIOCOOHOCTH BAAC-
TH, SAUT M UHCTUTYTOB'"® IMOKa3bIBAIOT BO3MOXKHOCTH CYIIIeCTBOBAHUS CTa-
OUABHOTO COAAAHCHUPOBAHHOTO COCTOSIHHSA, O KOTOPOM YyTBep>KAaeT Ipo-
deccop I'. ApyTiOHSAH B HpPEACTaBA€HHON Ha HacTodmel KoHdepeHIUu
KOHIIENITyaAbHOU AOKTpuHe. DyHKIIMOHAARHOE cooTHoIleHue de jure m de
facto MOAMTHMYECKUX BAACTEU NMPEACTABASIETCI CAEAYIOIIUM OOpa3zoM:

Buchanan, James, M., (1990) The Domain of Constitutional Economics, Constitutional Political
Economy, Vol. 1, No. 1, p. 49.

CMm. Caprcsan I., Mapkocsn A. TpaHchopManus M IMEpPCHEKTHUBH MOABEMAa SKOHOMUKHU ApPMEHUU
(pacmupenHoe pesiome). - Ep.: 3anrak, 2014. - C. 70.

CMm. Daron Acemoglu and Robinson James A. "Persistence of Power, Elites and Institutions”,
American Economic Review, 98 (1), 2009. - C. 267-293.



* de jure moAuTHMYECKas BAACTb OOYCAABAUBAETCHA OMDUIIUAABHBIMU IIOAU-
TUYECKUMH WHCTUTyTaMU (KOHCTHUTYIHS);

* de facto moauTHYecKass BAACTb OITpepAensdeTCsda OpraHM3alusaMU OTAEAb-
HBIX T'DVIIIT 1 C6aAaHCI/IpOBaHHBIMI/I WHBECTUIMWAMU, HAITPABAEHHBEIMU HaA
CO3AaHME M COXpPaHeHue de facto moamTHUecKOM’ BAAQCTH;

* TIPEANIOAAraeTCd, YTO CTPaHa MOJKET HaXOAUTBCS B ABYX ITOAOKEHUIX —
B "“AeMOKpaTudeckoM' u ''HepeMoKpaTmueckoMm'. IIpearionaraeTcd Tak-
JKe, 4YTO CYILIEeCTBYIOT ABAa THUIIA UTPOKOB — “Hapop" U “sauTa’, B 3TOM
CAydae B “AeMOKpaTUdeCcKOM' IIOAOKEHUU HApOA UMeeT BO3MOKHOCTH
OOABIIIETO BAMSIHUSA Ha de jure MOAUTHUYECKYIO BAACTD.

HeKOTOpBIe Pe3yAbTAaThl HCCACAOBAHUA 3aKAIOUYAIOTCA B CACAVIOIIEM.

* BAMSHME MHCTUTYTOB Ha SKOHOMHUYECKHE PE3YABTATHl CTPAaHHBI (economic
outcome) 3aBUCHUT OT B3auUMOOTHoIeHNN de jure u de facto moanTtnuec-
KX BAACTeH;

+ de facto noauTHYeckas BAACTh 4aCTO B BOIIPOCE YCTAHOBAEHUS paclipe-
AEAEHUS 5KOHOMHUYECKOMN IMOAUTUKU M PeCYpPCOB UTIPAeT OOABIIYIO POAB,
yeM MHCTUTYTEHL;

» de facto moauTHYecKass BAACTb IPUHAAAEKUT OIPEASAEHHBIM TpYyIIlaM
KaK pe3yAbTaT "HacTeIpHOCTH" (possessed by groups as a result of their
wealth, weapons, or ability to solve the collective action problem);

* de jure usMeHeHUA UAM pedOPMBI ITIOAUTHUYECKOU BAACTU IPUBOAAT K
nepepacnpepererHnio de facto MOAWTHYECKOM BAACTU, TaK YTOOBI HEMT-
paAu30BaTh BAUSIHUE pedopM;

« n1pu “pAeMokpatum’’, 4ToObBl MMeThb de facto MOAWTHYECKYIO BAACTh, OT
SAUTHEL MOJKET MOHAAOOUTHCSA OOABIIIE MHBECTHIIWM, YeM NpH "OTCYyTCT-
BUU AeMOKpaTuu';

¢ B OIIpEACACHHBIX YCAOBUSAX ITOAUTHUYECKHE HMHCTUTYTBI MOI'YT aKTHMBHO
MEHATHCA, B TO BpeMsd KaK 39KOHOMUWYECKHEe MHCTUTYTEI MOT'YT CyIIeCTBO-
BaThb IIPOAOAKUTEABHOE BPEMII.

"AeMokpaTusa" MOXeT OBITb CTAaOMABHOW M CYIIECTBOBATH AOATO, OAHAKO
SKOHOMUYECKHE UHCTUTYTEL OYAYT A€MCTBOBATH B OOABIIEN Mepe AAS AU-
TeL. BOoAee TOro, BepOATHOCTE CYIIeCTBOBAHUSA COACUCTBYIOIIUX JAUTE WHC-
TUTYTOB OOABIIlE IIPU "“A€MOKpPATUH'', YeM IIpU "HepeMoKpaTtuu'. OTy CHUTya-

IIUIO0 aBTOPHI Ha3BaAU "3axBadeHHOU AeMokparuein” (Captured Democracy).

BO3MOYXHOCTE CyIIECTBOBAHUS TAKOTO CTAOUABHOIO COAAQHCHUPOBAHHOTO
COCTOSIHUS SIBASIETCSI TAA@BHBIM PE3yAbTATOM HCCAEAOBAHUS aBTOPOB U MO-
>KeT OOBSICHUTE TO OOCTOATEABCTBO, UTO B 3KCIIEPTHHIX MCCAEAOBAHUSX I10-
AY4YalOTCSI IIPOTHMBOpPEUYUBBIE PE3YABTATBL: C OAHOM CTOPOHBI, CYIIeCTBOBa-
HUe "AeMOKpaTUuu" CIOCOOCTBYET 3KOHOMMUUYECKUM Pe3yAbTaTaM, C APYyrou
CTOPOHEI, IIPU “3aXBa4e€HHOU AEMOKpPATHH' OHAa MOXKET CTaTh IIPENSTCT-
BHEM.
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Ol.leHKa YPOBHSA KOHCTUTYIIMOHAAN3MA B KOHTEKCTEe KOHCTHTY“HOHHOﬂ
ANATHOCTUKHN

Tenepb JKe IIO3BOAEBTE nepeﬁTH OT TIIPEACTABAAIOIIUX CaMOCTOSITEABHBIN
aHAAUTHUUYECKUU nHTepeC MO,A,eAeI‘/II K HallleMy IIpepAMeTy PaCCMOTpPEeHUS -
HEeKOTOPBIM MeTOAUYEeCKUM IIOAXOAAM K OeHKe YPOBHSI KOHCTUTYIIHMOHA-
AM3MAa, KOTOpPEIE CTPOATCA HA OIIPpEAEACHHBIX MCXOAHBIX ITOAOXKEHUAX IIO-
HSTHUSA KOHCTUTYIMOHAAM3MaA.

OrneHKYy KOHCTUTYITMOHAAM3Ma MOKHO IIPEACTaBUTH KaK HallpaBAECHHBIN Ha
yTOUHEHHe pa3Mepa CYIIEeCTBYIONIUX IIepPOXOBATOCTeH, AedHUIUTA U IIPO-
BAAOB KOHCTHUTYIIMOHAAN3Ma IIPOIECC, Ha OCHOBE KOTOPOTO OCYIIIECTBASIET-
CsI MOHUTOPUHT 3KOHOMUKO-ITPABOBBIX ITPOIECCOB M yIIPAaBACHUE UMHU.

3aMeTuM, 9TO MPU TAYyOOKOM 3KCIEPUMEHTAaABHOM UCCAEAOBaHUU AeUIIH-
Ta ¥ "IIepOX0OBATOCTEH" OIJeHMBAETCSI YPOBEHb KOHCTUTYIIMOHAAM3MA.

Puc 1. Ouenka KOHCIMUMYUUOHHOCIMU C MOYKU 3DEeHUS NPABOBbIX,
geMoKpamuiecKuXx U COUUAAbHO-3KOHOMUYECKUX UHGUKAMOPOB.

[IpaBoBEBIE
WHAWKATOPBI
YpoBeHb
NupykaToph P
Aedunura
AEMOKpaTH- COHCTIL MoHUTOPUHT
YEeCKUX uHOHHo;IZH —»| U AMArHOCTHKA
pasBUTHN yPOBEHD ' KOHCTUTYIIIOH-
"IepoXOoBa- HOCTHU
CoIiuanbHO- TOoCTemn"
3KOHOMUYEC-
Kue
UHAUKATOPBI

Hpouecc KOHCTUTYIIMOHAAM3AIIUW HAYWHAETCA C OII€eHKU, U3MepeHudA YpOB-
Hs1I KOHCTUTYIMOHHOCTHU M B KOHEYHOM HTOI'e IIPUBOAUT K BBIABUJKEHUIO
HAaYUYHO-METOANYECKUX IMOAXOAOB OTHOCUTEABHO pellleHrd OCHOBHBIX BOII-
POCOB, CBSI3aHHBIX C YIIDABACHUEM HUM.

OAHI/IM N3 MPEAAOKEHHBIX IMTOAXOAOB K OII€eHKEe KOHCTUTYIIMOHHOCTHU SB-
ASIETCA ee peaAr3alius IIOCPEACTBOM COBOKYITHOCTHU IIPABOBLHIX, AEMOKpPATH-
YeCKHuX MW COIIMAABHO-3KOHOMHMYECKHUX I/IH,A,I/IKaTOpOB7. oTu TPpU OCHOBBEI
IIPU3HAHBI OCHOBAHUEM q)OpMI/IpOBaHI/IH cocTaBa MoKas3aTeAel OII€HKHW KOHC-
TUTYIIUOHAAW3MA. B cBs3u ¢ Ka}KAOﬁ 13 HUX HaMU YCAOBHO OBLIAU pPaccmoT-
PeHBI CAeAYIOIINEe MHAUKATOPHI:

* Apymionsn I.I'KOHCTUTYIHOHHBIN MoHuTOpHHT. — Epesan: Hikap, 2016. - C. 90-92.



OcHoga 1. IIpaBoBO€e rocypapcrBo:

A. TIpaBoBO¥M TOKazaTeAb

b. Koppynnusa

B. TI'lpaBo cobcTBEHHOCTH

OcHoBa 2. AeMoKpaTuideckue pedopMsbl:
I'. VI30upaTeAbHBIN OpOLecc

A. CBoOOAA BBICKA3BIBAHUM U YOEKACHUU
E. YuacTue rpakpaHcKoro ofIiecTBa
OcHoBa 3. ConaArbHO-3KOHOMUYECKHUE:

7K. YpoBeHb UeAOBEUECKOI'0 Pa3BUTHUS (MHTErpaAbHBIN MoKa3aTeAab BBIT Ha
AVIIY HaceAeHUs, 00pa30BaTEABHOTO MW 3APAaBOOXPAHUTEABLHOTO YPOBHS
HaceAeHUsd);

3. Koapdumment Axunu.

YCAOBHOCTB COCTaBa IIOKa3aTeAEU B TOM, YTO KOHCTUTYIIUS AOOOM CTPaHBI
MOJKeT COAep’KaTb COTHU HOPM, IOAOKEHHUM OTHOCUTEABHO TI'Pa’KAQHCKO-
IOAUTHYECKUX, COIMAABHO-d9KOHOMUUECKUX IIPaB, Pa3AeAeHUus U AesiTeAb-
HOCTU BeTBeM BAACTU. BelpereHHMe B cOCTaBe NOKasaTeAel OlpepeAeHHBIX
HOPM OCYILeCTBASIETCS B KOHKPETHHIX IIeAdX, C YKa3aHUeM YeTKUX KpHUTe-
pHeB, Ha OCHOBE KOTOPHIX (DOPMUPYETCS KOHKPETHBIM CIleHapUuU HCCAe-
AOBaHUA. B o0111eM caydyae BEIOOD ClieHapusl OOYCAOBAEH TOM CPeAOM (cmpa-
Hbl, COCIMAB NokKazameAel), B KOTOPOU AMATHOCTUPYETCS UHAEKC KOHCTH-
TyLuOHaAu3Ma. B AQHHOM cAydae A@HHBIE O IIOKa3aTeAsIX B pa3pe3e KOHK-
PETHOM CTPaHHBI IIOAYYEHBI M3 0a3bl AaHHBIX Freedom House, BcemupHoro
Oanka, Transparency International m MHAEKCa 4eAOBEYEeCKOIO Pa3BUTHUA
OOH 3a 2015 rop (Ipu OTCYTCTBUU — 3a IIOCAEAHUMN AOCTYIIHBIU IIEPUOA)
U npepcTaBAeHBL B TaOaune 1.

TaoAnna 1.
ba3za AaHHBIX N0 OLleHKEe KOHCTUTYLIMOHAaAH3Ma
HNnaukaTopsl HNupukaTopsl ConnajabHo-
NPaBoOBOro AEeMOKPATHYEeCKHX IKOHOMHMYECKHE
rocyaapcrsa pa3BUTHIA HH/AMKATOPbI
A 5 B r y/{ E E X
AnbGanus 9 33 35 8 13 6 73.3 64.7
Apmenus 6 37 20 5 9 5 73.3 68.5
A3zepOaiipkan 2 29 20 1 3 3 75.1 66.3
benapycn 2 31 20 0 3 2 79.8 73.99
bochus n
8 39 20 8 10 5 73.3 67
I'epierosuna
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Bonrapus 10 43 30 11 14 8 78.2 64

XopBaTust 11 48 35 12 14 7 81.8 68

Yexust 14 51 75 12 16 8 87 73.9
DcToHus 14 69 90 12 16 9 86.1 67.1

I'py3us 8 52 40 9 11 6 75.4 60

Benrpus 10 54 45 9 13 6 82.8 69.5
Kazaxcran 4 29 30 2 4 2 78.8 73.7
Keipreizcran 4 27 20 6 9 7 65.5 72.6
JlatBust 12 55 50 12 15 6 81.9 64.5
Jlutsa 13 58 65 12 16 9 83.9 64.9
MakenoHust 7 45 35 6 10 6 74.7 56.4
Momnnosa 7 35 40 10 11 8 69.3 71.5
UepHoropust 10 42 40 9 12 7 80.2 66.8
IMonbia 13 61 65 12 16 8 84.3 67.6
Pymbraus 12 43 35 11 14 7 79.3 72.7
Poccus 2 27 20 1 3 3 79.8 58.4
CepOust 10 41 50 10 14 7 77.1 61.3
CrnoBakust 12 50 50 12 15 9 84.4 73.9
CrnoBeHus 14 58 60 12 14 8 88 74.4
TajpkukucTan 3 23 20 1 4 4 62.4 69.2
Typkmenucran 0 17 5 0 1 1 68.8 75.5
VYxpanna 6 26 25 9 11 4 74.7 75.5
V36ekucran 0 18 20 0 0 3 67.5 64.73

Ha ocHoBe paHHEIX, onnyOAmKoBaHHEIX Freedom House, B paGote I'. ApyTio-
HsHa® OIMMCAHHBLIM METOAOM PACCUUTaH MHAEKC KOHCTHUTYIIMOHHOM YCTOMU-
YUBOCTHU AAG 28 CTpaH C MepexXOAHOM 3KOHOMUKOM.

AVHaMUKa ypoBHS KOHCTUTYIIMOHAAU3Ma IOKasbiBaeT, uTo B 2009-2015 rT.
ApMeHusa ObIAA B PSAY TeX CTPaH, IOKas3aTeAb KOHCTUTYIIMOHHOU yCTOM-
YUBOCTH KOTOPBIX B IIPMBEACHHOU IIKare OAM30K K HyAro. Kak BHAHO U3
CXeMBl 2, 3TU CTPAHBl MOJKHO OXapaKTepH30BaTh KaK CTPAaHBI, MMeoIIue
OIlpeAeAseMBIN 3TUM IIOKa3aTeAeM CPeAHUM ypoBeHb. MOJXKHO Takyke 3aMe-
TUTH, 4TO B 2015 ropy pasHulla B MOKAa3aTeAsIX KOHCTUTYIIMOHHOW YCTOM-
YUBOCTU MEKAY CTPAHAMU C BBICOKMM M HU3KUM YPOBHSIMHU BO3POCAA 3a
CueT IIPOrPEeCCUBHOIO PA3BUTHA CTPAH C BHICOKUMM YPOBHEM.

8 Apymionsin II. KOHCTUTYIIMOHAAM3M: YPOKH, BEI3OBEI, rapantuu. — Kwuen: Aoroc, 2011.



Puc.2 Aunamuka nokaszameas KOHCMUMYUUOHHOU ycmouduBocmu
B 2009-2015 rogax
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MoaeAnpoBaHHUE U yIIPaBA€HHUE IMPOIECCOM KOHCTUTYIHUOHAAU3AIAN
C MIpUMEeHEHHEM METOAOB KAACTEPHOTr0 M AUCKPETHOTO0 MOAEAMPOBaHMHSI.

Hamu omeHKa KOHCTUTYIIMOHAAU3MA OCYIIECTBASETCS IIapaAAeAbHO MeTO-
AOAOTMUYECKUMHU ITOAXOAAMHU KAQCTEPHOI'O aHAAU3a U AMCKPETHOTO MOAEAU-
poOBaHUs. DTalbl IPOIecca OeHKU MPeACTaBAeHBI B cxeme 39,

KhacTepHBIM aHaAU3 SBASIETCS METOAOM MHOTOMEPHOTO CTaTHUCTUYECKOTO
aHaAM3a, KOTOPBIN IIO3BOASIET KAACCH(PUIIMPOBATh M IPYHNIINPOBATH OOAB-
1II0€ YHUCAO OAHOPOAHBIX OOBEKTOB B IPYIIIIBEI MeHbIIel padMepHocTu. -
POKO pacIpoCTpaHeHbl ABa TOAXOAA KAACTEPHOI'O aHaAN3a: KAACmepPHbll aHa-
AU3 MemogoM K-CpegHUX U uepapxuyeckull Memog KAQCMepHOro aHaAu3d,
KOTOpble UMEIOT MHOKEeCTBO Bapualuil. Mepapxuueckull Memog KAaacTep-
HOTO QHAAU3d Yallle BCETO IIPEAIIOAATaeT, YTO M3HaYaAbHO Ka*kpoe HabAlo-
AeHHe IIpeACTaBAsIeT coOO0M OAMH KAaacTep. Ha mepBoM 11are OAM KaMine
KAACTephbl OOBEAUHSIOTCS B OAUH Ha OCHOBAHUM pacyeTa 3apaHee yCTaHOB-
AEHHOrO NoKa3zaTeAsl OAn3ocTu. CyllecTByeT OOABIIIOe KOAWYECTBO IIOKa3a-
Teael 6An30cTU. CAepyIOIINM IIIaroM IIPOIleCcC OO bEAVHEHNUSA KAACTEPOB IIPO-
AO/AJKAeTCsI A0 TeX IIOP, IIoKAa He OCTaHyTCs ABa KaacTepa. Ha kaxpoM miare
HepapXu4ecKoro KAACTEPHOI'O aHaAM3a YUCAO KAACTEePOB YMEHBIIaeTCcs Ha

€AUHUITY.

9 Caprcsan I, Mxumapsan . OneHKa ypOBHS KOHCTHUTYITHOHAAN3MA CTPAHEI IO METOAAM AMCKPETHOTO
MOAEAMPOBAHUS U KAACTepHOro aHaamsa // BecTHUK ApMSIHCKOTO TOCYAapCTBEHHOTIO
3KOHOMUYECKOro yHuBepcurera, N.3, (39), 2015. - C. 111-127.
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Puc. 3. Cxemamuueckoe onucaHnue npouecca
OUEHKU KOHCMUMYyUUOHAAU3MA

ITOATOTOBUTEABHBINA 3TAl

oy OrmpeaereHne o Omnpeaenrenue . OmnpepereHue mmokasaTeAeH,
BHIGODKH CTPAH IIeproAd U 9aCTOTHI XapaKTepusyloun ypoBeHb
MOHUTOPUHTA KOHCTUTYIIMOHAAU3MA

PacuyeTr nHTErpaAbLHOroO /
YPOBHS

KOHCTUTYIIMOHAAU3MaA

KaacTtepHblii aHaAn3

Omnpepenenne Hanboaee CpaBHEHVE CPEAHUX
Bri6op MeTopa PasGuerme crpan Ba)KHBIX IIOKa3aTeAel IIOKasaTeAel ¢
KAQCTEDHOTO | | > | pa3bueHns Ha KAQCTEPHI | 3 IOKa3aTeASIMU CTPaHBI, |-
p Ha KAaCTephbL (Me>XKAaCTepHBIN AAST KOTOPOU
aHannsa aHaAu3) MIPOBOAUTCSI MOHUTOPHHT
|
¢ AHCerTHBIﬁ dHAAMN3
OmnpepeneHue PacueT [MpucBoeHue OmnpepeneHue OmnpepeneHue
IIOABBIOODKHU Ha AHCKDPETHBIX MH(MOPMAIMOHHBIX TUIOBLIX CTPaH U
OCHOBe > LCHTPOB | _gm sHavemmii [ > BECOB (BKHOCTH) ¥ B&KHBIX IIOKa-
KAAQCTEPHOTO KAACTepoB TIPU3HAKOB 3aTeAed AT AaH-
aHaAM3a HoKasaTeAsIM (MHAMKATOPOB) HOrO KAacTepa

TTepexop,
K CAeAyIollen
TTOABBEIOOPKE

KauecTBeHHBINU aHAAU3 PE3YABTATOB,
OAYYEHHBIX TPeMs ITOAXOAAMU il

Y

BEIBOABI I pEKOMEHAAQITUN TI0
YIIPAaBA€HUYECKUM pelleHUIM

‘ MOHI/ITOI)I/IHI‘ pPe3yAbTAaTOB ‘

Ha KOHKpeTHBIX IIpuMepax OyAyT IIPEACTABAEHEI CIIeHAPUU YTOOHI ITOKAa-
3aTh, YTO HAMU OBIAO 3arPy’KE€HO (COCTaB MHAMKATOPOB, KAACCHI HAOATO-
AAeMBIX CTpaH, BLIOPAHHBIM 10 Pa3HBIM KPUTEPHUSIM U T.A.).

[Ipy OOABIIOM KOAMYECTBE HAOAIOACHUM WepapXUUeCKuil KAACTEePHBIN
aHaAW3 3aHUMaeT AOBOABHO MHOTO BpeMeHH. B TaKMX CAydassx UCIOAB3YIOT
AATOPUTM KAACTEPHU3aIuK K-cpegHuX. HepoCTaTOK MOCAEAHEro 3aKAIOYaeT-
Cd B TOM, YTO YMCAO KAACTEPOB AOAJKHO OBITH OIpeAeAeHO 3apaHee. Ha
IIepPBOM IIIare 3TOTO0 METOAA IMPOU3BOABLHO BRIOMpAIOTCS K HaGAIOAEHUS, KO-
TOpBIE CUMTAIOTCS IIEHTpaMU KAAcTepoB. Ha mocaeayromux mrarax IeHTP
KAACTepa MEeHSeTCsI, eCAU HAaXOAUTCS TaKoe HaOAIOAeHWE, PacCTOSTHHUE OT
KOTOPOTO AO AQHHOTO KAacTepa GOABIIE PACCTOSHUS A0 OAMIKAUIIIEro KAAC-



Tepa. DTOT MPOLeCcC IIPOAOATKAETCSI A0 TeX IIOp, IIOKAa BeAMYMHA H3MeHe-
HUU PACCTOSHUS IEeHTPOB KAACTEPOB CTAHOBUTCS MUHUMAABHOM O,

B mporpammuom nakere SPSS o0a MeTOoA@a KAaCTepH3alluM pPeaAn30BaHBL.
[TomMuMO 3TOro, peasm3oBaH TaK)Ke AATOPUTM ABYIIIATOBOTO KAACTEPHOI'O
aHaAM3a, OCHOBAHHOTO HA ABYX BBIIIEONHUCAHHBIX MeToAaxX. B pesyabrarte
MOSIBAGETCS BO3MOXXHOCTBH HAWUTU AASY @HAAM3UPYEMBIX AQHHBIX CAMBIU OII-
TUMAALHBIH BapHUaHT KAACTEPU3AIINN U OIMPEACANTDH Ba’KHOCTEL (paKTOPOB!L,
B apanHOM paboTe Bce pacueThl OBIAN BBLITIOAHEHBI IIOCPEACTBOM aATOPUTMA
ABYIIIAaTOBOI'O KAACTEPHOTO aHAAW3a.

[TocpeACTBOM ABYIIIATOBOTO KAACTEPHOTO aHAAW3A CTPaHbI OBIAW Pa30UTH
Ha Tpu KaacTepa. [Tpu ykazaHHOU KracTepus3aluyd KaueCTBO MOAEAM XOPO-
liee, OAHA IIOAOBMHA HAOAIOAAEMBIX CTpaH Oblra OOBbeprMHEeHa B OAHOM
KAACTepe, a APyTas - PaclpeAeArAdch IIOPOBHY B ABYX APYTHUX KAACTepax.
[Tepeuens cTpaH, NPUHAAAEKAIUX K KAXKAOMY KAACTePy, NPEACTABAEH B
Tabauile 2.

Tabauna 2. KaracTepsl 1 IIpUHaAA€E’Kalllie UM CTPaHbI
COTAAQCHO YPOBHIO KOHCTUTYIMOHAaAM3Ma

Khaacrep 2. Khaacrep 1. Khaacrep 3.

CpepHuil ypoBeHb Huzkuii ypoBeHb BeicOKHUH ypOBeHb

Anbanus AepbatipkaH Yexus
Apmenus Beaapych OcTOoHUA
Boarapus Kazaxcran AaTBud
XopBaTus Poccusga AuTBa
I'pysusa TapRuUKMCcTaH IToanIia
Beurpuga TypkMeHuCTaH ChaoBakud
Kruipreizcran Y36ekucran ChoBeHUd
MaxepoHUS

MonapoBa

Yepuoropusa

Pymernua

CepOuga

YKpaunHa

bocuus u I'eprieroBuHa

' Caprcan T., Mxumapsn K., Haranemsn C. TlapaaurMa KOHCTHTYTTHOHAAN3MA: 9KOHOMUUECKHE aCTIeK-
TBI, IPOGAEMEI OlLleHKH //BecTHUK EpeBaHCKOro yHUBEpPCHTETa: COIMOAOTHS, 9KOHOMHUKE, N.2, (17),
2015. - C. 36-51.

Caprcan I, Mxumapsn 7K., Haranemsan C. KOHCTUTYIIMOHAAN3M B KOHTEKCTe KOHCTUTYIIMOHHOM KO-
HOMHKH //AKTyarbHBIe IPOOAEMEI S9KOHOMUUECKOM TEOPHUH U IPaKTUKU. KyOGaHCKHUI roCypAapCTBeH-
HBlM yHEUBepcureT, N.19, 2015. - C. 33-42.

Mxumapsn K. KoHnenTyarbHBIE TIOAXOABI K OIleHKe KOHCTUTyIHMoHaAu3Ma // BectHuk VH>KeHepHOM!
akapemuu Apmenuy, Tom 12, N.3, 2015. - C. 437-446
CownukoBa A.A. n Ap. MHOTOMEPHBIN CTaTUCTUYECKUM aHAaAW3 B 9KOHOMUKeE. - MockBa, 1999.

"' The SPSS Two Step cluster component, Technical report, available at http://www-01.ibm.com/sup-
port/knowledgecenter/SSLVMB_ 21.0.0/com.ibm. spss.statistics.help/alg_twostep.htm.
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B konHTekcrte YT[OMHHYTOFI KAaCTepu3anuu HaI/I6OABLHYIO BAa’>KHOCTB IIOAY-
YUAU MHAWKATOPBI CBO60,A,BI BBLICKA3LIBAHUM U Y6e}KAeHHﬂ, I/I36I/IpaTeA_BHO-
T'O IIpoIecCa 1 BepPXOBEHCTBA IIPpAaBa. Onu B IIopsipKe Y6BIBaHI/IE[ BAa’>XHOCTH
IIpepACTaBACHBI B CXeMe 3.

Cxema 4. YpoBeHb Ba)KHOCTH MHAUKATOPOB B KAaCTEPHOM aHaAm3e

Csob00a 8bickasbleaHull U
ybexoeHull

U3bupamesbHbIe Mpouecchl

lpasossie pegopmebl

Yyacmue epaxdaHcKkoz20
obwecmesa

Mpago co6cmeeHHocmu

Koppynuus

YposeHb Yenogeyeckozo pa3gumusi

Koagppuyuenm [xuHu

} i i i i

0 0.2 0.4 0.6 0.8 1.0

CAeAyIOIIMM IIAT OLEHKM KOHCTUTYIIMOHHOCTH (CxeMa 3) mpealoAaraeT
IIpUMEeHeHNe MEeTOAOB AMCKPETHOTO MOAEAUPOBAHUSI.

B pamMkax mccaepOBaHUS CTPAH IOCPEACTBOM TAaKUX HOHATUMN AUCKPETHOTO
MOAEAWPOBAHUS, KaK "AMArHOCTUYECKUU TecCT', "IpOBEpPOYHBIU TeCT' U
APYTHX IIOHATUMW, B YACTHOCTHU, OIIPEAEATIOTC:

- UH(OPMAITMOHHBIN BeC MHAMKATOPA (Ba’KHOCTD, OIleHKa W CHAA BAUSHUA
Ha paccMaTpuBaeMble SIBA€HUS)

- MH(OPMAIMOHHLIA BeC CTPAaHBl, 10 KOTOPOMY OOBEKTHI MOTYT OBIThH
KAACCUUITUPOBAHBI U Pa3AeA€HBI Ha KAacTepbl. MoXeT OBITh OIpeae-
A€H Tak>ke Hamboaee THUIIMYHBIM OOBLEKT B AAHHOM KAacce.

Onpegeaenue 1 (gquarnocmuueckuli mecm). [TopAMHO>XeCTBO CTOAOLOB (il,
i2, .., 1i) Tabaunel T (IOAMHOYKECTBO COOTBETCTBYIOIINX HHAMUKATOPOB)
Ha3BIBAETCSI gUArHocmuueckull mecm (MAHU IIPOCTO TeCT) AA TaOAunEel T,
€CAU BCe AWHMHY, BO3HUKIINE B IIOATAOAUIIE ITOCPEACTBOM 3TUX CTOAOIIOB,
OTAWYAIOTCS APYrI OT Apyra. B HameM caydae Tabauna T Mo>keT OBITBH
IpeACTaBA€HA B BUAE CTPOK U CTOAOLIOB, copeprkamuxcsa B Tadoaune 1.

Onpegeaenue 2 (mynuxosnplli mecm). TecT TabAunsl T Ha3bIBAeTCS MYNUKO-



BbIM, €CAW HU OAHO U3 €ro COOCTBEHHBIX ITOAMHOMKECTB He SIBASIETCS Tec-
TOM AASI 3TOM TAOAUIIHL.

W3 3TOoro omnpepereHUsI CAeAyeT, 4TO €CAM YAAAUTH U3 TYIIMKOBOI'O TecTa
TabAUITEI T AT0OOM M3 CTOABGIIOB (MHAMKATOPOB), TO AASI 3TOM TaOAUIILI OH
OoAbllle He OyAeT ABASATBCSI TecTOM. OUeBHAHO, YTO MHOXKECTBO BCeX
cToADIIOB B Tabautie T (1, 2, ..., n) (MHOXeCcTBO P MHAMKATOPOB) SIBASIETCS
TECTOM, TaK KaK ITPEAIIOAOKUTEABHO BCe CTPOKM TaOAMIIBI OTAWYAIOTCS
APYT OT apyra. TYIMKOBEIM TeCT IIPEACTaBASIeT COOOM pPe3yAbTAT TaKOI'o
"coraTua" umH@OPMAIUU, CoAeprKalleiicss B Tabauile T, TOCPEACTBOM KOTO-
pOTO ellle MOJKHO OTAMYHUTDL APYT' OT Apyra Bce 0OBbeKTHI MHOKecTBa E. Ta-
KUM 00pa3oM, TYHUKOBOM TeCT (PaKTUYeCKU ONUCHIBAET OOBEKTHI MHO-
xectBa E 6e3 "AuntHux" MHAMKATOPOB. ECTeCTBEHHO IIPEAIIOAOKUTDL, UTO
€CAW KaKOMU-HHOYyAb U3 HMHAWKATOPOB 4YaCTO BCTpPedYaeTCsI BO MHO’KeCTBe
BCeX TYIIUKOBBIX TECTOB, TO OH OyAeT Ooaee "BaXHBIM". 3Ta MBICAb IIPHUBO-
AWT K BBEASHUIO MOHSATUM, MepPeunCAeHHBIX HUXKE.

O0o3HauuM 00lIlee YUCAO BCeX TYNMKOBBIX TECTOB TabAUIEI T OyKBOU Kk, a
KOAMYECTBO Te€X TYIMUKOBBIX TECTOB, B KOTOPBLIX BCTPEUAETCS CTOADeI] j -
oykBaMu k(j). IlousaTre "vHPOPMAIMOHHLIN BeC UHAMKATOPA" OYyAET IOKa-
3BIBATh YPOBEHb €ro Ba>KHOCTHM B PACCMAaTpPUBAEMOM SIBA€HUM M MOXKET
CTaTh OCHOBOM KAACCHU(PUKAITUN UHAUKATOPOB.

Onpegeaenue 3 (ungopmauyuonHblll Bec uHgukamopa). Beawumna P(j) =
k(j)/k wmaszpBaeTcsa uH(MOPMAIMOHHLEIM BeCOM MHAWKATOopa j (j = 1, 2, ..., n).

Beanumna P(j) onleHMBaeT 3HAUMMOCTb MHAWKATOPA j (CHAY €ro BAWSHWA)
AASL PACCMATPUBAEMOTO SIBACHUS.

HccaepoBaHUE TECTOB ITOCPEACTBOM IIPUBEAEHHEBIX BBHIIIE NOHATUM TpeOyeT
COTAACHO OIIpeAeAeHHOMY KPHUTEepHUIO IIPUIUCHIBAHNE BCEM II0KA3aTeAsIM
OuHapHoro cuucAaeHusa (0 mam 1). B KauecTBe TAaKOTO KpUTepUd IIPU3HAH
akT HAXO>XKAEHWS BHIIIE (IPUINCAHO 3HAaUYeHUe 1) MAM HUKe (IpUIIn-
ceIBaeTcd 3HaueHue () KaacTepHOro cpepHero. B coorBeTcTBUM € 3TUM CcHOP-
MHpPOBarach 0a3a AQHHBIX AUCKPETHOTI'O MOAeANpOBaHus. M3 nepBoro kaac-
Tepa ObIAU yAareHBl PyMmbiaug u CepOusd, a U3 BTOPOro - CTPOKU A3epOalia-
KaHa (COBIIAAQIOT COOTBETCTBEHHO CO CTPOKaMU XOpPBATUM, HepHOTOPUU U
Poccumn).

PesyabTraThl U BBIBOABL. C TOUYKH 3pEHUST KAACTEPHOTO Pa3pEAeHUsS WAU
YPOBHSI KOHCTUTYIIMOHaAN3Ma MeHee Ba*KHOM OCHOBOM SBASIETCSI COITHAAb-
HO-dKOHOMMYEecKasi (Ha cxeMe 4 o0Oa moKazaTeAs 3TOW OCHOBBI HAXOAATCS
Ha MTOCAEAHEM MeCTe IO Ba*KHOCTHU). DTa KOHCTATaI[UsI TOBOPUT O TOM, UTO
CTPaHBI C TTEPEXOAHOM SKOHOMUKOM B paMKaX BOCCTaHOBUTEABHOTO 3KOHO-
MHWYECKOTO POCTa CMOTAM B HEKOTOPOU CTENeHU WCIIPAaBUTL OCHOBHBIE CO-
ITMAABHO-3KOHOMHYECKHE MaKpoIloKazaTeAr. [IprueM 3TOT Iporiecc B CTpa-
HaX C MEPEXOAHON 3KOHOMUKOU MPOTEKaA CPaBHUTEALHO paBHOMepHO. Pas-
HMIIa B YPOBHSAX KOHCTUTYIIMOHAAW3Ma CTPaH C IIePeXOAHOM 3KOHOMHUKOM
IPOSBAsSieTCsT B c(pepe BEepPXOBEHCTBA IMpaBa U AEMOKPATUM.
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B KauecTBe rurnoTe3bsl MOJKHO TaKKe IIPEAIIOAOKUTh, YTO AQABHEUIIINI 3KO-
HOMHUUYECKUHN POCT B CTPAHAX C II€PEXOAHOM 3KOHOMUKOM, KOTOPBIU yKe He
MO>KET HOCUTH BOCCTA@HOBUTEABHBIM XapaKTep, AOAKEH OBITb BO MHOTOM
IIpeAOlIpeAeAeH BRINIeyKa3aHHBIMYU HOBBIMU KaueCTBEHHBIMU IIPU3HaKaMU,
KaKOBBIMU SIBAIIOTCS BEPXOBEHCTBO IIpaBa M AeMOKpaTusi. OTO O3HavaerT,
4To npobaeMbl gegpuyuma KOHCMUMYUUOHAAU3MA Oygym umemb NPEBAAU-
pyroujee 3HaueHue B obecneueHUU gaAbHellllero 3KOHOMUYeCKoro pocma u
pa3Bumus CMpaH € nepexoghHoli 3IKOHOMUKOU. Te cTpaHBl, KOTOPEIE CMOTYT
B OAMDKalIIIee AeCSATHUAETHE OCYIIECTBUTh PAAUKAAbHBIE KOHCTUTYLIMOHHEBIE
U UHCTUTYIIMOHAABHBIE U3MEHEeHUs, CMOT'YT B MHBIX OAMHAKOBBIX YCAOBHUSAX
00eCIIeunTh KAueCTBEHHBIM 3KOHOMHYECKUM pPOCT. CAEAYIOIINM BOIPOC,
OTBET Ha KOTOPBHIM OUeHb BaKeH C TOUYKM 3peHUs pa3paboTKU MOAUTHUKH,
3aKAIOUAETCS B CAEAYIOIIeM: KaKasd U3 OCHOB C TOYKU 3pPeHUd KOHCTUTY-
IMUOHAAM3Ma SIBASIEeTCSI HamboAee Ba’KHOU AAS CTPaH C MEPEXOAHOM 3KOHO-
MHUKOUW — BEPXOBEHCTBO IIpaBa UAU AeMOKpaTusa? Kak MOKHO 3aMeTUTh U3
cxeMbl 3, OOAee BCEro CTpaHbl C IIEPEXOAHON 3KOHOMUKOM OTAMUYAIOTCS
AOCTU>XeHUSIMHU, 3adUKCUPOBaAaHHLBIMU B cepe AeMokpaTuu. IlepBbie ABa
MecTa 3aHUMAaIOT UMEeHHO ITOKa3aTeAr 3TUX OCHOB.

ApMeHI/IFI B pe3yAbTaTe 3TUX I/ICCAeAOBaHI/Iﬁ OYYyTHUAACH B KAACTEpe CpPeA-
Hero KOHCTUTYLIMOHAAW3MA. B TaGJ\I/ILIe 3 IIPUBEAEHBI CpepAHrEe 3HAYeHUAd
KAACTepoB CO CpeAHMM KM BBICOKMM YPOBHEM KOHCTHUTYIIMOHAAM3MOM U
IIOKAa3aTeAn ApMeHI/II/I B ABYX IIOCACAHUX CTOA6U;aX IIpUBEAEHA IIPOIIeHT-
Had pPAa3HUIlA IIOKA3aTeAd ApMeHI/II/I CO CpeAHUMU YKA3daHHBIX KAACTEPOB.
OTpI/ILIaTeABHBII‘/II 3HAK IIOKA3bIBAET, YTO IIOKA34dTEAb ApMeHI/II/I BEIIIIE, 9YeM
cpepHee AAHHOT'O KAaAcTepa.

TaOauna 3. ApMeHusI B CpaBHEHUSIX KAQCTEPOB CO CPEAHUM
U BBICOKHM YPOBHE€M KOHCTHTYIHMOHAAN3MA IO YKdA3dHHBIM MHAHUKATOpaM

CpepHee CpepHee Paznuna PA | Pasnuma PA
KAacTepa KAacTepa CO CPEAHUM | CO CPEAHUM
co C BBICOKUM KAacTepa co KAacTepa C
CPEAHUM |  ypOBHEM ApMeHHA CPeAHUM BLICOKUM
YPOBHEM | KOHCTHUTY- YPOBHEM YpOBHEM
KOHCTH- | ITMOHAAM3Ma KOHCTUTY- KOHCTHUTY-
TyIIMOHA- IIMOHAAW3Ma | [MOHAAM3Ma
AM3Ma
BepxoBeHcTBO
8 13 6 40.48% 119.05%
npasa
Koppynuus 40 57 37 9.07% 55.21%
IIpaBo
34 65 20 67.86% 225.00%
COOCTBEHHOCTH
MsGuparebmpiii 9 12 5 75.71% 140.00%
porecc




Csoboza
BBICKa3bIBaHHUH U 12 15 9 30.95% 71.43%

yOexneHui

VYuactue
IPaXKJAHCKOrO 6 8 5 27.14% 62.86%

o01ecTBa

YpoBeHb
YeJI0BEUCCKOTO 76 85 73.3 3.19% 16.08%

pa3BUTHA

Koadpdunuent
67 69 68.5 -2.14% 1.42%
JoxuHA

Ha ocHoBanmu Aa@HHBIX TaOAMIBI MOJKHO CAEAATh BBIBOA, UTO M30UPATEAD-
HbIe IIpollecca, MpaBO COOCTBEHHOCTU U IIPABOBOM MHAEKC SIBASIIOTCS TEMU
IIOKa3aTeAsIMHU, 110 KOTOPBIM ApMeHUSI 00AaAQeT CaMOM OOABIIION pa3HUIleN
110 CPAaBHEHUIO CO CPEAHUM CBOETr0o KAAcCTepa U CPeAHUM KAACTepa, MMelo-
IIero BBICOKMM YpPOBEHb KOHCTUTyHMOHaAuU3Ma. CAeAOBAaTEABHO, 3TO Te
pakTOpBI, KOTOPBIE AOAKHBI UMETh HauOOABIIIee 3HaUeHUE IIPU pa3padoT-
Ke IIOAUTUKU pa3BuUTHUA ApMeHHU. HanmloMHUM, 4TO B pe3yAbTaTe KAACTep-
HOT'O @HAAW3a MBI IIOAYYHAHM, UTO AAS CTPAH C EPEXOAHON SKOHOMUKOU H3-
OupaTeAbHBIE TIpPOIleCCa U BEPXOBEHCTBO IIPaBa SIBASIOTCS Ba>KHEUIIUMU
U3 TpeX XapaKTepU3VIOIMUX KOHCTUTYIMOHAAM3M (PAaKTOpOB. MHEIMU CAO-
BaMH, UMEHHO 3TU Ba’KHBIe (DAKTOPHI SABASIOTCS OCHOBHOW IIPUYMHOU Ae-
dunuTa KOHCTUTYIMOHAAU3MA B ApDMEHUU.

TaxkuM 00pa3oM, KAQCTEPHBIM aHAAM3 IIO3BOASIET YCTAHOBUTE OCHOBHBIE (PaK-
TOPBEl Pa3HBIX YPOBHEM KOHCTUTYIIMOHAAM3Ma B CTpaHaX C IIEPEXOAHOM 3KO-
HOMMKOM, a TaK)XKe COPOEKTUPOBATh BAUSHUE 3TUX (PAKTOPOB Ha APMEHMUIO.

ChaepyroluM I1aroM ObIAa CAEAaHA IOMBITKA ITyTeM AUCKPETHOTO MOAEAU-
poBaHMs!2 BBMUCAUTE AAS K@KAOM TPYINIBL, OIMPEAEASEMOM II0 YPOBHIO KOHC-
TUTYIIMOHAAM3MA, CUAY BAUSHUS HHAUKATOPOB (Tabamma 1, or A po 7K)
BHYTPH KAAQCTEPOB.

Pe3yAbTaThl ITOACUETOB IIPEACTaBAEHBI OTACABHBIMU ClieHapuamu. [Ipuse-
A€M OAMH-ABA IIpUMepa.

Htak, B ToM, 9TOOBI OKa3aTbCSI CPEAM CTpaH, UMEeIONIUX HU3KUN YPOBEHb
KOHCTUTYIIMOHAAM3MAa (B aCIMeKTe MPUYMCAEHHUS K 3TOMY KAACCy CTpaH)
(cM. TabAmIy 2), HAaMOOABIIYIO CHUAY BAUSHUSI, Ba’KHOCTb UMEAU CAEAYIO-
mue UHAUMKATOPHL: A. IlpaBoBOM moKa3aTeab; B. IIpaBo cobcTtBenHOCTH; A.

2 Caprcan I, Tonosm TI., Kouumsn H. AMCKpeTHOe MOAEAMPOBAHHE B BONPOCAX TIO3HAHHS U
Kraccudukanuu. — Ep.: 3awmrak, 2015. — C. 10-11.
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CB00OOAA@ BBEICKA3BIBAHUU U yOeXAeHUU. VIHBIMU CAOBaMH, 3TH IIOKA3aTEAU
00yCAQBAUBAIOT HU3KUM YpPOBeHb KOHCTUTYLHOHAAM3MQ@, IIPU KOTOPOM B
3TUX CTPAHaxX "He AeUCTByeT' BEPXOBEHCTBO IIPAaBa (IIEPBHYHOE CAAraeMoe
KOHCTUTYLIMOHAAU3MA), IIAOXO0 3alUIeHO IIPaBO COOCTBEHHOCTH.

Takue >xe clIleHapHUM MMOKAa3bIBAIOT, YTO B KAACTepe CTPaH C BEICOKUM YPOB-
HeM KOHCTUTYIIMOHAAU3Ma CXOXXEeCTh CTPAH OIPEAEASeTCS HUHAUKATOPOM
I' - u3bupaTeAbHBIN TpoIiecc.

AAd CTpaH CO CpepAHWM YPOBHEM KOHCTUTYIIMOHAAW3Ma Ba’KHBIM HMHAWKA-
TOPOM CTaA MHAUKATOP E - ypoBeHBb UeAOBeUeCKOTO Pa3BUTHUS.

V3yueHne clleHapuUeB B aCHEKTe OLeHKM KOHCTUTYLMOHAAN3MA, KOANYECT-
BEHHOTO W KAQUYeCTBEHHOI'O aHaAM3a O0yCAABAMBAIOIIUX €ro ypOBEHb (hak-
TOPOB COAEP)XUT OoraTblli MaTepuan. PellleHWe BONPOCOB IIO3HAHUS U
KAACCHU(PUKANUU CTPAH IO ONPEAEACHHOW COBOKYIIHOCTHM WHAWKATOPOB U
UX BCECTOPOHHUU IIPUYUHHO-CAEACTBEHHBIM aHaAU3 SIBASIIOTCS OCHOBAHU-
eM A pa3pabOTKH COOTBETCTBYIOIIMX MEXAaHW3MOB IO BBIABUIKEHUIO U
PEIIEeHNI0 OCHOBHEIX BOIIPOCOB YIIPABAE€HHMS IIPOLLECCOM KOHCTUTYLIMOHA-
AM3AIUU CTPAHHL.

l'Iepexo,A, oT HpaBOBOﬁ, AeMOKpaTI/IquKOI;'I, COHH&ABHO-SKOHOMHHGCKOﬁ CH-
Tyallul B CTpaHe K KAa49eCTBEHHO Apyroﬁ CUTyanuu cC OoAee BBICOKUM IIO-
Ka3aTeaeM KOHCTUTYyIUWOHAAM3Ma C TOYKH 3peHUsI TPAH3UTOAOTHUN HMeeT
MHO>XECTBO I'e€OIIOANTHUYECKHUX U MECTHBIX 0COOeHHOCTEH.

MOHI/ITOpI/IHl" 1 yIIpaBA€HUEe Ae(bI/IL[I/ITa KOHCTUTYITMUOHAAM3MA - HHU UYTO
HMHOE KaK BBIABHUT'd€Mas 3aAdd9d CHMCTEMHBIX N3MEeHEeHUM. HpI/I‘IeM, €CAHU AN
ApMeHI/II/I Ha BUAMMOM TOPH30OHTE IIOKa elle B DPAdAY 3apAdd, KOTOPLIM
XdapaKTepHa HEeOIIPpEeAEAeHHOCTDb peHIeHI/II\/’I, HAXOAMTCA HelIpeKpalllarolie-
Cd BOCEHHBIE AeﬂCTBHH, TPAHCIIOPTHO-KOMMYHHWKAITUOHHBIE OI'PDAHUYEHUSI,
O6YCAOBA€HHBI€ CYXOHYTHOIZ 6AOK&AOﬁ, KOTOpLEIE B OCHOBHOM SBAAIOTCA
(paKTOpaMI/I BHEIIHETO BOSAeI‘/’ICTBI/IH, TO M3MepeHune, MOHUTOPUWHI' 1 YIIPAaB-
A€HHEe 3dKPEIINeHHLBIX B KOHCTI/ITYI_[I/II/I HOPpM — O3TO HAIlla CETOAHAITHAA
3aA444, CQI‘OAHHH.[HPIIZ HMIIepPATUuB.



SUMMARY

The reforms taking place in the process of development in the legal, polit-
ical, economic and cultural life, challenges of constitutionalization of social
life can be an effective solution based on the level of assessment, monitor-
ing and management of constitutionalism. It is stated that the choice of an
effective policy depends largely on the disclosure of the causes and deter-
mination of the level of constitutionalism deficit, changing its composition
and structure.

Some methodological approaches to assessing the level of constitutional-
ism are made by the conceptual apparatus of cluster analysis and digital
modeling. The inclusion of certain regulations of the indicators is carried
out for a specific purpose with clear criteria on which the research scenario
is based.

Constitutional diagnosis after registration of the database was made by
cluster and inter-cluster analysis on the example of the 28 countries with
economies in transition.

Testing of the proposed methodology and tools of comparative analysis
can also monitor changes in the characteristics of the importance of con-
stitutionalism. In the next stage by discrete modeling for each group meas-
ure power (importance) of influence within clusters of indicators was cal-
culated.

Identification and classification of countries and a comprehensive causal
analysis serve as the basis for the development of mechanisms for the nom-
ination and solution of the major management challenges of constitution-
alization of countries.
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ITPABOBDBIE TIPOBEABI KAK KATEI'OPUA

KOHCTUTYIIMOHHO-TIPABOBOM
AE®EKTOAOTUU:

METOAOAOI'II NCCAEAOBAHUA N
CYAEBHAA{ TTPAKTUKA ITPEOAOAEHUA

HUKOAAM BOHAAPDH

Cyovsa Koncmumyuyuonnoeo Cyda Poccuiickoi DPedepayuu

YBa>kaeMble Koareru! AamMbl U rocriopa!

HoBas, ouepepHast BcTpeua B IIpeKpacHOM, rocrenpuuMHoM EpeBaHne, rae
OAHUM K3 OCHOBHBIX BOIIPOCOB HAIIMX AMCKYCCUU OYAYyT IIPOOAEMEI IIpa-
BOBBIX IIPOOEAOB, IBASETCS IPKUM IIOATBEP)KAEHUEM TOI'O, YTO B pearbHOU
SKM3HH, B CUCTEMe YeAOBeUYeCKUX, B TOM YucAe IPodeCcCUOHAABHEBIX, OTHO-
LIEHUH, KaK He IIOKa’KeTCs Ha IIE€PBBIN B3TASA HEOKUAAHHBIM, MOJKET OBITh
3HAQUYUTEABHO MeHbIlle IPOOEeAOB, 4eM B IIPAaBOBOM >XU3HU. [1o KpaliHel Me-
pe Ha cBoel NaMATU KaK KOHCTUTYIIMOHHOI'O CYAbM, He IIOMHIO HU OGHOIO
OKIMAOpsi OuepegHOro roga, Komopkelll OblA Obl omMmeueH NPoOeAbHOCMBIO,
CBA3aHHOU ¢ omcymcmBueM EpeBaHCKOU HAyuHO-Npakmuuyeckol guckKyccuu
IO aKTYaAbHBIM IIpoOAeMaM KOHCTUTYIIMOHHOI'O IIPaBOCYAUst U — B Oonee
LIIMPOKOM IIA@HE - COBPEMEHHOI'O CyAeOHOTO KOHCTUTYIIMOHAAU3Ma. YBe-
PeH, 4TO U OQUIIMAABHO, ¥ HeO(PUIITUAABHO MHEI €llle He OAWH pa3 Io0Aaro-
AQPUM HAIIUX apMAHCKHX Koaner, AM4HO [Ipepcepatens KC PA Taruka
lapymeBuuya ApYTIOHAHA 3@ 3Ty IIPEKPACHYIO OKTAOPBCKYIO TPAAUIIMIO,
KOTOpas, IIOBTOPIOCh, MCKAIOYAET KaKylo OBl TO HU OBIAO IIPOOEABHOCTH B
HAIIUMX HAYYHBIX, IPO(eCCHUOHAABHBIX OTHOIIEHUSX.

[Tpu Bcel MHOTOTIAG@HOBOCTH, MEKOTPACAEBOM XapaKTepe MPOOAEMBI ITPaBo-
BBIX IIPOOEAOB AAS HAC, YUACTHUKOB AAHHOM KoHdepeHIUH, 3Ta Ipodae-
MaTHKa MPEeACTaBASIET MHTepeC Ipe>kAe BCEro B CBeTe HUX OIIeHKU Kak 0g-
HoU U3 pa3HOBUgHOCMeU KOHCMUMYUUOHHbIX geheKmoB npasa. Kpome To-
ro, B 3TOM 1 BUJXXY IIPSIMYIO, OPraHNYECKYIO B3aMMOCBSI3b 00OUX BOIIPOCOB,
0003HAUEHHBIX B MOBeCTKe AHAI KoHdepeHIIUN: TpakKTUUYeCKU BCce IpobAe-
MBI 3aKOHOAATEABHBIX ITPOOEAOB 1 IIPABOBOM HEONPEAEAEHHOCTH B TOM UAU
UHOM CTeleHU BBIXOAIT Ha YPOBEHb KOHCTHUTYIIMOHHOI'O MOHHUTOPUHTA.
Beab, Kak CIIpaBEepAMBO OTMeUYaeT OAMH U3 OTIIOB TEOPHUM COBPEMEHHOTO
KOHCTUTYLIMOHHOTO MOHUTOpHHra npodgeccop I'.I'. ApyTioHSAH, "OCHOBHas
33Aa49a KOHCTUTYLIMOHHOTO MOHUTOPUHTA - YCTAHOBAEHUE B CTpaHe KOHC-
TUTYLIMOHHOMN 3aKOHHOCTHU U MpeoAOAeHHne Ae(HIUTa KOHCTUTYIIMOHAAU3-



Ma..."! (Brigeareno muow —H.B.). OueBUAHO, YTO TTpaBOBasi MPOOGEABLHOCTE (B
0COOEHHOCTU NpHoOpeTaoiad, Kak OypaeT B AAABHEMIIIEM ITOKa3aHO, KOHC-
TUTYIIMOHHBEIY XapaKTep) HaIpsSIMyIO BepeT K AeUIUTY KOHCTUTYIIMOHA-
AM3Ma, XOTS, IOIYTHO OTMEedy, YTO KOHCTUTYIIMOHHBIE Ae(EKTHI, BKAIOYAS
IIpPaBOBBLIE IIPOOEABLI, MOTYT BO3HHKATb M B YCAOBHUSX 3AKOHOJAMEABLHOTO
npoguyuma, KOTOPBIM MOJKET CTaTh CEPhE3HOU MPUYNHOM, TPEAIIOCBIAKOU
He MOABKO OompacAeBol, HO U KOHCIMUMYUUOHHOU uHdAAyuU.

PyKOBOACTBYSICH KOHCTUTYIIMOHHO 3HAUYUMBIM NPUHUUNOM CAMOOTIpAHUYE-
HUA, XO4y OTMETUTEL (IpeXXAe BCEro, A cels), 4TO CcaMOU TEMOM AOKAAAA
33AAHHEL, 110 CYIIECTBY, AB€ OCHOBHEIE, TpeOyrolue O00CYKAEHUSA IIPOOAe-
MBI. DTO, BO-I€PBBIX, METOAOAOTHYECKHE OCHOBBI UCCAEGOBAHUS NPABOBbLX
npobeAoB, B TOM UYUCAe UX BBIIBA€HUE, IIPEOAOAEHUE, YCTPaHeHue C M03U-
OMU y4acTus KOHCTUTYIIMOHHOTO IIPABOCYAWS B IPaKTUUYECKOW KOHCTUTY-
ITUOHHOU Ae(PeKTOAOTHUHU. BO-BTOPBIX, AAS BCEX HAC HaBEpPHSKA IIPEACTaB-
AsIeT MHTepeC HallMOHaAbHAasi KOHCTUTYIMOHHO-CYAeOHasl MpaKTHKa, aHa-
AM3 KOHKPETHBIX CIIOCOOOB, METOAOB, CPEACTB, BOCTPEOOBAaHHBIX B KOHCTH-
TYIUOHHOM IIPABOCYAUM AAS IIeAel IIPEeOAOAeHUSI KOHCTUTYLHMOHHO-Ae-
eKTHOU MPOOEABHOCTH.

1. MeToAOAOTHSI KCCAEAOBAHMS MTPAaBOBBIX IMTPO0OEAOB KaK
KaTeropuym KOHCTUTYIMOHHO-IIPAaBOBOM Ae(EeKTOAOTUMH.

[Tpu TOM, 9TO 3QKOHOgAMEAbHblE NPOOEAbl — & UMEHHO 3TO TOHSITHEe 3Ha-
YUTCSI B C(hOPMYAMPOBAHHOM B KaueCcTBe IpeAaMeTa OOCYRAEHUSI BOIpoce
Hamred KoHepeHITUn — SBASIIOTCS OOBEKTOM CAMBIX PA3AMYHBIX, TPEKAE
BCero oOIeTeOPeTUUYECKNX UCCAEAOBAHWM, OUEBHUAHO, YTO B KOHCTUTYIIH-
OHHOM TIpaBe MOTYT U AOAJKHBI OBITH CBOM aCIIeKTHl HayYHBIX MHTEPECOB U
MMPaKTUUECKUX MOTPeOHOCTEN.

HpI/IAep}KI/IBaHCB, II0 IIOHATHBIM IIPUYKWHAM, Te3UCHOU (bOpMBI N3ANOKEeHUA
COOTBETCTBYIOIIINX BOIIPOCOB, IIPEACTABASACTCA BAXHBIM OTMETHUTH, 9YTO B
KaueCTBe, CBOero poAgq, llCXOg'HOl:i MemogOAOI’U‘leCKOlj OCHOBBl UX HCCAe-
AOBAHUWS BblCmynaem KkKameropus KOHCmumYQUOHHO-RpaBOBOlj ged;exmozm—
ruu, B paMKaxXx KOTOpOI>'I MOTYT pPACCMATPUBATBCA U 3AdKOHOAATEABHBIE
HpO6eABI KaK Pa3HOBUAHOCTD AeCpeKTOB IIPAaBOBOTI'O PETyAMPOBAHUSI.

113BecTHO, umo camo no cebe noHamue gegeKmoAorus ', o KpaitHei Mepe
B PYCCKOM $i3BIKE, YIOTPeOASeTCS B AOCTATOYHO KOHKPETHOM, y3KO-I[eAe-
BOM BapHMaHTe — KakK Hayka, M3ydaiollas 3aKOHOMEepPHOCTH Pa3BUTHUsI, 00Y-
YeHUd W BOCIIUTAHUA AeTeﬁ... C CpI/I3I/IquKI/IMI/I 1 IICUXMUYECKMUMU HEeAOC-
taTkaMu. OCTaBAsISE B CTOPOHE BOIPOC O BO3MOKHOCTH M HEOGXOAMMOCTH
U3y4YeHUs (He 00S3aTeABHO - B YKA3aHHOM BBIIIE aCIIeKTe) HEeAOCTATKOB...
TBOPIIOB 3aKOHOB, IPEACTABASIETCSI BIIOAHE BO3MOJKHEIM PAaCIPOCTPAHHUTE
KaTeropuio Ae(PeKTOAOTUH Ha MPABOBYIO JKM3HB, cepy MPaBOBOTO pery-
AMpoBaHwus. [Ipy 9TOM pedysb MOKET UATH, B MOEM MPEACTAaBACHUH, He O CO-

' Apymionsan I.T. KoHCTUTYIIMOHHEIH MoHuTOpuHT. Epesan. 2016. C.239.
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OUpPATEABHO-O0IETEOPETUYECKON, @ O KOHCTUTYIIMOHHO-IIPABOBOU KaTero-
PUM KOHCMUMYyUUOHHOU gegeKmoAaoruu.

B camoM oOmieM IpUOAVIKEHUN KOHCTUTYIJMOHHAS Ae(PEeKTOAOTHS (OT AAT.
defectus — HepocTaToK U rped. AOYOG — ydeHMe, HayKa) — 3TO HayKa, KO-
TOpasi IpPeACTaBAsIeT COOOM UCCAEAOBAHNE 3aKOHOMEPHOCTEW BO3HUKHOBE-
HUS NPEOAOAEHMS U YCTPAHEHHS NPABOBBIX Ae(EKTOB, IPHUOOPETAIOIINX
KOHCTUTYLIMOHHOE 3HaueHHe C TOUKU 3peHUsl OKa3blBaeMOI'O UMU HEeraTUB-
HOTO BO3AEUCTBUSI Ha peaAm3alluio IpaB M CBOOOA YeAOBeKa M IPa’kKAQHU-
Ha, Q)YHKLII/IOHI/IPOBaHI/Ie WHCTUTYTOB KOHCTUTYIITMOHHOI'O CTPOSI. O‘IeBI/IA-
HO, YTO COOTBETCTBYIOIINE 3AKOHOMEPHOCMU MMEIOT He TOABKO (DOpPMaAb-
HO-IOPUAMYECKOE, IIPAaBOBOE, HO U BIIOAHE OIPEeAeAeHHOe COLMaAbHOe, II0-
AUTHUUECKOE, a IOpOM M (PUHAHCOBO-d3KOHOMUYECKOE COAep’KaHue; 0Oe3
ydeTa BCEU COBOKYIIHOCTU 3THX (PAKTOPOB IIOPOU HEBO3MOJKHO YICHUTH
IIPUPOAY, IPUYUHB], MEXaHU3MBI IIPOSIBACHUA Ae(PEKTOB B IIPABOBOM pery-
AUPOBAHUMN.

[ToaTOoMy KOHCTUTYLVOHHAsS Ae(PEeKTOAOIMsS He MOXKET CBOAUTHCS K OAHHUM
TOABKO (POPMAABHO-IOPUAUYECKUM UAU IOPUAUKO-TEXHUYECKUM OIleHKaM
(xors1, 6€3yCAOBHO, OHM UMEIOT CBOE BaKHOE 3HAYEHUE), & ee HeOOXOAUMO
paccMaTpuBaTh KaK KOMIIAEKCHOE, MHOTI0AcIeKTHOe Hay4YHO-HMCCAeAOBa-
TEeABCKOE U MPUKAAAHOE HallpaBAEHUE, B paMKaX KOTOPOTO AOAJKHBI aHaAW-
3UPOBATHCHA, B YaCTHOCTU:

a) AedeKTbl KOHCTUTYIIJMOHHOTO MHUPOBO33PEeHMs, B TOM YUCAe OTHOCHIIIe-
Cd K KOHCTUTYIIMUOHHBIM HAedM, KOHIIeNIUAM, UMesl B BUAY, HaIIlpUMep,
UAEUHYIO 5KAEKTUKY, IPOTUBOPEUYNBOCTD, 3a0AyKA€HUS U UHble HEAOC-
TAQTKH, KOTOpble B KOHEYHOM UTOre OTPa’kKaloTCS Ha KaueCTBe IIPABOBBIX
HOpM, UX pearn3alluy;

6) KOHCTUTYIIUOHHBIE Ae(eKTBl IPAaBOBOTO PETryAUPOBaHMsSA, KOTOPBIE MO-
IyT KMMeTh KaK MaTepHUaAbHO-COAep’KaTeAbHOe BBIpa’keHHe (pedeKT-
HOCTb OIIpeAeNeHMsI KOHIeNIIMM HOPMATHMBHOTO IIPABOBOTO aKTa, €ro
MecTa B OOIllel CuCTeMe 3aKOHOAATEABCTBE, AOTMYecKas IIPOTUBOPEeUn-
BOCTb U T.I.), TaK M OBITH CBA3aHBI C NPOIEAYPHO-NIIPOIeCCyaAbHBIMU
IIOPOKaMHU, OTHOCSAIIIMMUCS K IPOEKTUPOBAHUIO, IOATOTOBKE, IIPUHSATUIO
HOPMAaTHUBHOTO IIPABOBOTO aKTQ;

B) KOHCTUTYITUOHHBIE Aeq)eKTBI TOAKOBAHUA U IIPpUMEHEeHNWS HOPMATUBHBIX
IIPABOBLBIX AKTOB HaA IIPAKTUKE, YTO KaCaeTCs, IIpeXXAe BCero, OTCTYIIAe-
HUU OT Tpe6OBaHI/I$I eAI/IHOO6pa3I/I${ HpaBOHpHMeHHTeABHOﬁ IIPAKTHUKH,
BKAIOYAA CYAe6HYIO, YTO BA€UET TaKhe KOHCTUTYIITMOHHO 3HAYMMBbIE II0C-
ACACTBUSA, KAK HapylieHune IIPpUHIUWIIa IIPABOBOTO PAaBEHCTBA.

B 3TOM mAaHe K Ba’KHBIM acIleKTaM KOHCTUTYITMOHHOM Ae(PEeKTOAOTUH CAe-
AyeT OTHECTH KOHCTUTYIIMOHHBIM MOHUTOPHUHT ITPABONPUMEHEHUS B IIEASX
OIIEPAaTHUBHOTO BBISIBAEHUSI KOHCTUTYIIMOHHBIX Ae(EeKTOB B 3aKOHOAA-
TEeABCTBE UM TIPaKTHUKe ero IMpPUMeHEeHUS U aAeKBATHOTO pearvpoBaHUsS Ha
Takve Ae(deKTHl, a TaK)Ke UCCAeAOBaHME MHCTPYMEHTOB IIPOTHO3UPOBAHUS
KOHCTHUTYIIMOHHBIX Ae(PeKTOB. Takoe TPOTHO3WUPOBAHUE IIPEKAE BCETO TIPEA-



IoaaraeT HeOOXOAWMOCTb KOMIIAEKCHOI'O, B TOM 4YHCAe Hay4YHO-3KCIepT-
HOTO, aHaAM3a KaK COOCTBEHHO KOHCTUTYIIMOHHO-IIPABOBBIX, TaK U HWHEIX -
COITMAABHBIX, TOAUTHUYECKUX, S3KOHOMUUYECKUX U IPOYUX (PAKTOPOB U 0O0-
CTOSAATEABCTB, CBSI3aHHBIX C IPUHATUEM HOPMATHUBHOTO MIPABOBOTO aKTa, Tak
U IO BO3MOJKHOCTU BCEM COBOKYIIHOCTH HEIIOCPEACTBEHHBIX U OIlOCpe-
AOBAHHBIX TIOCAEACTBUM — HOPMATUBHO-IIPABOBHIX, ITPABONIPUMEHUTEABHBIX,
COLIMAABHO-IIOAUTHYECKUX — OT BBEAEHUS BHOBL YCTAHOBAEHHOI'O IIPaBO-
BOI'O PeryAHpOBaHUS.

Baskuo IIpU 3TOM YUYUTBIBATH, YTO KOHCTUTYIHMOHHAA IIPUPOAA IIPABOBBIX
HpOGQAOB COOTHOCUTCA TakKXXe C TeM, YTO OHH IIPeACTaloT, IIO CYIIeCTBY,
KakK Cl'Ie]J;I/I(bI/I‘IeCKI/Ie OTCTyIIA€HUS OT BepPXOBEHCTBa IIpaBa U KOHCTI/ITY-
IO, HOSTOMY 1 BOIIPOCHI UX IIPEOAOACHUs, YCTPAHEHUsI: BO-IlIePBblX, IIPU-
O6peTaIOT KOHCTUTYIIMOHHO€ 3Ha4YeHWe U, BO-BINOPhblX, MOT'yT OBITH appeco-
BAHBI HE€ TOABKO 3dKOHOAQTEAIO W ITPABOIIPMMEHUTEAIO, HO U IOPUCAUK-
OVUOHHBIM OpPraHaM.

Oco0Oyi0 poAb 3AeCh UrpaeT KOHCTUTYIMOHHOE IIPaBOCYAUE, IMOCKOABKY
KOHCTUTYIITUOHHBIN CYA IO CBOEN IPUPOAE "OO0ABbIIe, 4eM IPOCTO CYA', OH
00AapaeT YHUKAABHBIM MOTEHITUAAOM FOCYAQPCTBEHHO-BAACTHOTO BO3AEMCT-
BUS Ha INIPABOBYIO CHUCTEMY U BCE €e COCTABAJIONIWe, BKAIOYAd AOKTPU-
HaAbHBIE HayaAa, HOPMATWUBHBIM MaTepHaiA, MPaBOIPUMEHUTEALHYIO MpPaK-
TUKY.

CeropHs CTAHOBUTCS BCe OOAee OYEBUAHBIM, YTO IIPEOAOAEHHE IIPABOBBIX
npobenroB — crenuduueckas gopMa pearmsaliuud ocoOOM, npeobpa3oBa-
meAbHOU (PYHKUUU KOHCMUMYUUOHHOTO npaBocygusa. KOHCTUTYIIMOHHBIN
Cy2 BBICTYIIAET B 3TOM CAydYae, IIO CYIIEeCTBY, B Ka4eCTBe KBAa3UIIPABOTBOP-
YeCKOr'0 OpraHa, 4TO CYIeCTBEHHBIM OOpa3oM IIOBBIIIAET AaKTyaAbHOCTD,
IPAKTUYECKYI0 3HAUYUMOCTh AQHHOM HPOOAEMEL.

[TocTanoBKa MPOOAEMEBI IPABOBBIX IIPOOEAOB C MO3UNUN KOHCTUTYIIJUOHHO-
IIPAaBOBOM HAYKU M KOHCTUTYIIMOHHO-CYA€OHON NPAKTUKHU SBASETCS CBHU-
AETEABCTBOM TOT'O, YTO, U30aBUBIIUCH OT KOHCTHUTYIIMOHHBIX MAAIO3UY,
HeOOOCHOBAHHBIX HAAEKA U OXMAQHHUM, CBI3@HHBIX C CaMUM HaAWUYMEM
TAaKOT'0 — IYCTb Ad’Ke YHUKAABHOTO — IOAUTHKO-IIPABOBOTO SIBA€HUS, KaK
KOHCTUTYLIVSI ¥ 3aKOHOAQTEABCTBO O KOHCTUTYLMOHHOM IIPAaBOCYAWHU, MBI
AO/JKHBI OBITH TOTOBBI BOCIIPMHUMATDL 3TH BOIIPOCHI BO BCEX UX PEAAbHBIX,
HEeUAEaAM3UPOBAHHBIX KaueCTBaX, OTPa’kalolIWX BIIOAHE €eCTECTBEHHYIO
IIPOTUBOPEUYNBOCTH OHTOAOTMUYECKHUX, aKCHOAOTUYECKUX, & COOTBETCTBEH-
HO, M HOPMATHBHO-IIPABOBLIX XapaKTepUCTHUK. BMecTe c TeM caepyer
UMEeThb B BUAY, YTO IIpM3HAHUE IIPABOBBLIX IIPOOEAOB B KOOPAMHATaX KOHC-
TUTYLIIMOHHO-IIPABOBOM PEAABHOCTH, COOTBETCTBEHHO IIPeAIloAararolee
HeOOXOAUMOCTL BLIAGAEHUSI TAaKOI'O SIBA€HUS, KaK KOHCTUTYIIMOHHLIE IIPO-
O€eABl, He AOAJKHO BBOAUTH B 3a0AYKA€HUE OTHOCUTEABHO OIeHKHU ITIOAHOTHI
VAW HEIOAHOTHI COOCTBEHHO KOHCTUTYIIVHU.
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2. Korpa 1 npu Kaknux yCAOBHSIX IIpPaBoOBbIe IMIPOOEABI IPHOOPETAIOT
KayecTBa KOHCTUTYHUOHHBIX IIPOOEAOB?

KOHCTI/ITYLII/IOHHBIG HpOGQ]\LI — OTO OTHOCHUTEABHO CAaMOCTO4ATEeAbHAs Ha-
Y4Had KaTeropusd. OHpeAeAﬂH 0COOEHHOCTH KOHCTUTYIMOHHBIX Hp06eAOB
B COOTHOIIIEHHNH C O6HleTeOpeTI/I‘-IeCKOI\/II KaTel"opPIeI:I IIPABOBLIX HpOﬁeAOBz,
BAa’XHO YYUTHLIBATEL, YTO:

BO-IIEPBBIX, KOHCMUMYUUOHHble NpobeAbl HU B Koeli Mepe HeAb3sl OMOXK-
gecmBAsimb C noHsmueM 'npobeA KOHCmumyuyuu — Aa’ke B TOM CAydae,
€CAU MBI He OYAEM CUUTATh KOHCTUTYIIUIO OeCIPOOEABHOM, XOT4, HAAO IIOA-
YEpPKHYTh, TOAOOHBIN B3TASA Ha KOHCTUTYIIUIO HOCUT BO MHOTOM (DOPMAaAb-
HBIM XapakTep, He YYUTHIBAET OCOOEHHOCTEM IIPUPOABI 3TOTO aKTa Kak
HOPMAaTHBHO-IIEHHOCTHOTO $IAPa IPABOBOM CHUCTEMHEI (B CKOOKAax OTMEedy, 4TO
BO3MOJKHBIN IIPOOEA TeKCTa, OyKBBI KOHCTUTYIIMU ‘“CaMOIIPEOAOAEBAETC"
AYXOM KOHCTHUTYIIUU);

BO-BTOPLIX, KOHCMUMYUUOHHblE NPOOEAbL NO CBOUM COgepKameAbHO-00beM-
HBIM XAPAKMepucmukaMm MOTIym BKAIOUQMb B cebsa gegeKmbl HEe MOAbKO
KOHCIMUMYyUUuOHHO-NPABOBOU, HO BCell cucmembl NPABOBOIO PEryAUPOBAHUA.
3a4acTy0 OHM HOCAT KOMIIAEKCHBINM, MEXOTPACAEBOM U MHOTOYPOBHEBBINU
XapakTep, 3TO MOI'YT OBITH IPOOEAB], OTHOCAIHUECS IPAKTUYECKU K AIOO0OU
OTPAaCAU AEHCTBYIOILIEr0 3aKOHOAATEABCTBA.

KoHcTuTylImoHHAas OpuUpoAa IPOOeAOB MOJKET UMeTh MeCTO B YIOAOBHOM,
IPa’KAQHCKOM IIpaBe, a Tak’Ke B AIOOOUM APYTOM OTpacAM IIpaBa. OTO U IO-
HSATHO, €CAM MMeTh B BUAY, YTO U B MaT€PUAAbHBIX, U B IPOLIECCYAAbHEBIX
UHCTUTYTaX OTPACAEBOIO 3aKOHOAATEALBCTBA MOTYT IIPOSIBASITHCSA (B TOM
4HCAe B IIPOOEABHO-KOHMAUKTHOM (POpMe) HMHTepechkl CyOBEKTOB IIPAaBa,
HAIpsAMYIO 3aTparuBaolliie KOHCTUTYIIMOHHbBIEe IeHHOCTH PaBeHCTBa, CIIpa-
BEAAMBOCTU, TIPUHITUIILI IOPUAMYECKOM Oe30IacHOCTH, COpPa3MepHOCTU
OIPAHUYEHUU IIpaB U CBOOOA, COAAAHCUPOBAHHOCTH YACTHBIX U IyOAUYHBIX
UHTEPEeCOB U T.II.

B cBs3u ¢ stum KOHCTUTYIITMOHHOE 3Ha4YeHue HpaBOBOﬁ Hp06eA HpI/IO6-
peTaerT:

a) AWIIb NPU onpegeAeHHbIX 00CcmoameAbLCMBAX, CBA3aHHBIX C XapaKTepoM
U YPOBHEM HapYIIEHUSA CUCTEMHOCTH, COTAQCOBAHHOCTU IIPABOBBIX HOPM,
KOHKPETHBIMU 3aTPYAHEHUSIMU B IIPABOIIPUMEHEHUMN B COOTHOIIEHUU C
pearupoBaHNeM Ha HHUX B paMKaxX MHCTAHIIMOHHOM OpraHu3alum mIyo-
AMYHOM BAACTHU, BKAIOUYAS 3aA€MCTBOBaHUE IIOTEHIIMaAd BO3MO>KHOCTEM
CyOBEKTOB, YIOAHOMOUYEHHBIX 00ecednBaTh eANHOOOpa3ue IpaBoNIpU-
MEHUTEABHOM, CypeOHOM IMPaKTHUKY;

0) eCAM C HUM CBSI3BIBAIOTCSI HEKHe KOHCMUMYUUOHHO 3HAYUMblE NOC-
AegcmBUs, COLPSKeHHBle C HapylIeHWeM KOHCTUTYLUOHHBIX IIPAaB U
CBOOOA YeAOBeKa M IPaKAQHUHA, AUCPYHKIMOHAABHOCTBIO B paboTre
WHCTUTYTOB ITyOAWYHOW BAQCTH.

2 Cwm. moppobuee: Boupaps H.C. Cyae6HBIM KOHCTUTYIIMOHAAM3M: AOKTPUHA W TIpakTHKa. M., Hopma,
2015. C. 307-309.



KoHcTuTyllmOHHEIEe (@ He BCe INIpaBOBHle!) IpoOeABl — U eCTb IIpeAMeT
KOHCTUTYLITUOHHOTO IpaBocypus. XoTa KoHcturtynuoHHBIM Cyp, B 4acT-
HocTU Poccun, He HapeAeH CIelMaAbHBIM IOAHOMOYMEM OLL€eHHBATh KOHC-
TUTYIJUOHHOCTb 3aKOHOAATEABHBIX NIPOOEAOB, OH HMCXOAUT U3 IIOHUMAHUS
TOrO OOCTOATEABCTBA, YTO IIPOOEABHOCTH 3aKOHA MOJKET SBAATHCS OCHOBA-
HHEeM IPOBEPKU €ro KOHCTUTYIIMOHHOCTH, KOrAa IIpOOeA BeAeT K IIPpaBO-
IPUMEHEHHIO, YIPOJKAIOIIeMy COOAIOACHHIO KOHKDPETHBIX KOHCTUTYLIMOH-
HBIX IIPasB.

B sToMm maaHe nccaepoBaHrie KOHCTUTYIIMOHHBIX HpO6€AOB KaK PA3HOBUA-
HOCTHU IIPABOBEIX Aeq)eKTOB, ydCHeHrue uX CylleCTBa U CII0cO60B Ipeo-
AONEHUSA HEe MOJXET OIrpPaHMYMBATHCA q)OpMaABHO-I-OpI/IAI/I‘IeCKI/IM AHAAM30M
COOTBETCTBYIOIIUX IIPABOBBIX AKTOB, Tpe6yeT KOMIIAEKCHOM CYU.IHOCTHOﬁ
OLleHKU UX IIPHUPOABI C IIO3UIUN COBPEMEHHOT'O0 KOHCTUTYIIMOHAAM3MA.

KOHCTUTYIIMOHHBIN XapaKTep IIPaBOBHIX ITPOOEAOB CBsS3aH TakyKe CO CAe-
AYIOIITMMY KOHKPETHBIMU MOMEHTaMU, TPeOYIOIIMMM CBOEro ySICHEHUS U
OIIeHK! B PaMKaX KOHCTUTYIIMOHHOTO IIPaBOCYAMSI.

Bo-mepBBIX, ¢ npupogoll camux oO0W,eCmMBEeHHbIX OMHOWEHUU, ABAAIOWUXCSA
npegmemom COOMBEMCMBYIOWEro OMmpAacAeBOIO peryAupoBAHUA, WMesl B
BUAY, YTO TaKHe OTHOIIEHUS B CBOEM OCHOBE AOAJKHBI OBITH OIIOCPEAOBAHBI
KOHCTUTYLIMOHHBIMU NpuHIUNamMyu, HopMaMu. CoraacHo DepeparbHOMY
KOHCTUTyIMOHHOMY 3akKoHy "O Koucturynmuonanom Cyae PO" (cT. 68)
KonctutynuonHsli Cyp npekpalilaeT IPOU3BOACTBO IO AEAY, €CAU BOIIPOC,
paspeniaeMbli 3aKOHOM, UHBIM HOPMATUBHBIM aKTOM, KOHCTUTYIJMUOHHOCTH
KOTOPBIX IIpEAAAraeTcs IIPOBEPUTh, He MOAYYHA pa3pelileHuss B KOHCTH-
TYLMHU UAU IO CBOEMY XapaKTepy M 3HAQUEHHIO He OTHOCUTCI K UYUCAY
KOHCTUTYLIMOHHBIX. OTO B PABHON Mepe OTHOCUTCS U K OIleHKe CUTYalUH,
CBSI3@HHBIX C OCIIapUBAHUEM HOPMATUBHBIX NIPABOBBEIX AaKTOB BCAEACTBUE
OTCYTCTBUSI B HUX HEOOXOAMMOM IIOAHOTHI IIPABOBOIO PEryAMpOBaHUS. B
YAaCTHOCTH, 3TO MO’KeT KacaTbCd INPAaBOBOT'O PEeryAUpPOBAaHUS AAMHHUCT-
paTtuBHBIX TPoIieAyp. Tak, B Onpeaerenun ot 20 maprta 2007 r. N2 221-O-O3
KoucturynmonHeii Cyp HOpUIIeA K BBIBOAY, YTO BOIPOC 00 YCAOBUSX
IIPaBOMOYHOCTH 3aCEeAAHUS CIIeIMaANn3UPOBAHHOTO COBETa II0 3alllUTe AMC-
cepTaluii M IPUHATHUS HM IIOAOKUTEABHOI'O pelleHUs O IIPUCYKAEHUU
YU4EeHOHN CTelleHW, He IOAYYHUA paspelleHUss B KOHCTUTyLUH, IO CBOEMY
XapaKTepy U 3HAUEeHUIO He OTHOCHUTCS K YMCAY KOHCTUTYLIMOHHBIX M, Ta-
KUM o0pa3oM, He MOJKeT OBITh IIPeAMeTOM paccMoTpeHus KoOHCTUTYLIU-
ogHoro Cyaa.

Bo-BTOpPBIX, KOHCTUTYIIMOHHBIN XapakTep MpobeAoB O0O0yCAOBAEH OcCoOeH-
HocmsMu camux no cebe npoberoB. Bepah TpaBOBOM TpobOeA CTaHOBUTCS
KOHCTUTYIIMOHHBIM HE IMPOCTO B CHUAY CBOEro (POPMAAbBHO-IOPUAUUECKOTO

* Cwm.: Tlocranosaenne KC PO or 17 utonst 2014 r. NQ 18-TT o AeAy o TIpoBepKe KOHCTUTYIIMOHHOCTH
YacTH YeTBepTOU cTaThu 222 YroAoBHOTO Kopekca Poccuiickoit Depeparuu u crateti 1, 3, 6, 8, 13 u
20 depeparvHOro 3akoHa «OO0 Opy’RUK» B CBSI3U C Karoboi rpakpaHku H.B. Ypronunou // C3 PO.
2014. N2 26 (4. II). Ct. 3633.
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"TIponcxXokAeHUud" (MMes B BUAY, YTO IIPOOEABHOCTBIO OOAAAAET HOPMATUB-
HO-IIPABOBOM aKT, SBASIOIIUMCSA HCTOYHMKOM KOHCTUTYIJMOHHOI'O IIPaBa,
XOTS 3TO TOXKE MOXXEeT UMETh MEeCTO), HO AAST KOHCTATallud HAAUYUS KOHC-
mumyuuoHHOro npobena BaKHO ySICHEHHe ero COIIMAaAbHBIX U IOpHAUYec-
KUX IIOCAEACTBHUM — KaK AAS COCTOSHUS YPeryAHWPOBAHHOCTU OOIeCTBEH-
HBIX OTHOIIEHUY, TaK U OLIEHKU CTelleHU (YPOBHS) HETATUBHBIX IIOCAEACT-
BUM, IPUUYHUHSAEMBIX TAKUM IIPOOEAOM.

Ecau, HanlpuMep, B OTpacA€BOM HOPMATUBHOM IIPAaBOBOM aKTe OTCYTCTBYET
HapAesKalllasl perraMeHTalusd (rapaHTysl) KOHCTUTYIIMOHHOrO TpeOOBaHUS
PaBeHCTBA U €CAU 3Ta CUTyalus OyAeT KBaAM(UIIMPOBAHA KaK IIPAaBOBOU
mpobeA, He3aBUCUMO OT €ro OTPacCAeBOM MPUHAAAEKHOCTH (HAAOTOBOTO,
IPa’KAQHCKOT'O, YTOAOBHOTO 3aKOHOAATEABCTBA U T.II.), OH IpHOOpeTaer
KOHCTUTYLIUOHHBINM XapaKTep B CHUAY TOTO, UYTO C €ro HaAM4YheM MOXKeT
OBITh CBA3aHO IIpeTeplieBaHWe KOHCTUTYIIMOHHO 3HAUYMMBIX IIOCAEACTBUH,
HapylleHWe KOHCTUTYIIMOHHEIX IIpaB U CBOOOA YeAOBeKa M IPa’kKAQHUHA.
Tak, HanpuMmep, B IlocranoBaenuu KoucturyruonHoro Cypa PO ot 17
utonst 2014 1. NQ 18-TT# GLIAOC TPU3HAHO HEKOHCTUTYITMOHHBIM ITOAOKCHHUE
4. 4 cT. 222 YK Poccutickoit @epepanuy, IpepycMaTprUBaloliiee yTOAOBHYIO
OTBETCTBEHHOCTh 3@ HE3aKOHHBINW COBIT XOAOAHOT'O OPYJKHUS, B TOU Mepe, B
KaKO¥ — B CHCTeMe COXPAaHSIOUIero HeOolIPeAEAeHHOCThL IIPaBOBOI'O Pery-
AUPOBaHUSL 00OPOTA XOAOAHOI'O OPY’KUS, UMEIOIIero KyAbTYPHYIO IleH-
HOCTb, IIPUBOAMIIYIO K €ro IPOU3BOABHOMY HCTOAKOBAHHUIO M IIpUMe-
HEHMWIO, — AQHHOE 3aKOHOIOAOKEeHNe He IIPeAlloAaraeT BO3MO>KHOCTh
yueTa CIelU(PUKU HCIIOAB30BaHUSA TAKOT'O OPY’KUS U He II03BOASIET AUILY,
>KeAalollleMy peaAn30BaTh ero Kak IIpeAMeT, MMeIOUIUM KyABTYPHYIO IleH-
HOCTB, OCO3HABaTh OOIIECTBEHHO OIACHBIU U IIPOTUBONPABHBIM XapaKTep
CBOUX AEUCTBUM, a TakKKe IIPEABUAETH UX YTOAOBHO-IIPABOBBEIE IIOCAEACT-
Bus. B IMoctanoBaenum oT 21 oktsiopst 2014 r. N2 25-TT KOHCTUTYITMOHHBIHN
Cyp Tpu3Han OpOoTUBOpPedYaluMM KOHCTUTYIUM OTAEABHBIE IIOAOKEHUS
YTIK Poccuiickott Depepariuu B TOW Mepe, B KAKOU 3TUMU TTOAOKEHUSIMU
B CHUCTeMe AEWCTBYIOIIErO IIPAaBOBOIO PETyAUPOBAHUSA He IPeAyCMaTpu-
BaeTCs HapAeXKalllUW IIPaBOBOM MeXaHU3M, IIpUMeHeHUue KOTOpPOro I03-
BOASIAO OBl 3(p(heKTUBHO 3allUIATh B CYyA€OHOM MOPIAKE IIpaBa M 3aKOH-
Hble MHTEpPEeCHhl AUIl, He SBASIOIIMXCS IIOAO3PEeBaeMbIMU, OOBUHSIEMBIMU
WAV TPAKAQHCKUMHU OTBETYMKAMHU IO YTOAOBHOMY AEAY, IIPaBO COOCTBEH-
HOCTU KOTOPBIX OTPAHMUYEHO YpPe3MePHO AAUTEABHLIM HAAOKEHUEM apecTa
Ha NpUHaAAesKalllee UM HMYIIECTBO, IIPEAIIOAOKUTEABHO IIOAYYEHHOE B
pe3yAbTaTe MPEeCTYIHBIX ACWCTBUH IIOAO3PEBaeMOro, OOBUHAEMOro”. 3aKo-

Cwm.: TTocranoBAeHue KC PO ot 17 utons 2014 r. N2 18-IT o pery o IpoBepKe KOHCTUTYIIMOHHOCTH
YaCTU YeTBepPTOU cTaTbu 222 YTOAOBHOTO Kopekca Poccuiickoit Mepeparuu u craredt 1, 3, 6, 8, 13 u
20 ®epepanrbHOro 3akoHa «OO0 OpysKUU» B CBSI3U C Karobo rpakpaHku H.B. Ypronunoit // C3 PO.
2014. N2 26 (4. II). Cr. 3633.

> Cwm.: TlocranoBrenne KC P®D or 21 okrabps 2014 r. N2 25-[1 mo aAeAay o mpoBepke
KOHCTUTYLIMOHHOCTH IIOAOJKEHUN YacTell TpeThbel 1 AeBSITOM cTaTbi 115 YTroAOBHO-IIPOIIeCCYaABHOIO
Kopekca Poccutickon @epepanuu B CBS3U C  JKarobaMu  oOIecTBa C OIPAaHUYEHHOU
OTBETCTBEHHOCTBIO «ABpOpa MaAO3Ta’KHOE CTPOUTEABCTBO» U TpakpaH B.A. IlleBuenko u ML.IT
Otiprena // C3 PO. 2014. N2 44, Crt. 6128.



HOAATEAI0 OBIAO IIOPYYEeHO BHECTH B AeMCTBYIOIlee IIPaBOBOE PeryAHnpOBa-
HUe M3MeHEeHUs, HallpaBAeHHble Ha OTPaHUYeHM’Ee CpPoKa (IPOAOAKUTEAD-
HOCTH) NpUMeHeHUs HaAOKeHHs apecTa Ha HMYIIEeCTBO, Pa3syMHOCTb U
HeOOXOAUMOCTE KOTOPOI'O AOAKHEI OIIPEAEASITHCS CYAOM B IIPOIleAypax,
obecrieunBalOIUX IIPpeAOCTaBAeHHe COOCTBEHHHWKAM apeCTOBAHHOI'O HMY-
LIeCTBA IIPOIIECCYAaAbHBIX IIpaB, HEOOXOAVMMBIX AAS 3alllUThl MX IIpaBa
COOBCTBEHHOCTU OT HEOOOCHOBAHHOTO UAU YPE3MEPHO AAUTEABHOTO OTpa-
HUYEHUS.

B-TpeTbuX, KOHCTUTYLITUOHHBIN XapaKTep IIPAaBOBHLIX IPOOEAOB OIIPEAEAdeT
0COOEHHOCTH METOAOAOIUM, IMOAAE Kallell MPUMEHEeHNI0 KaK Mpu UX HC-
CAeAOBaHWH, TaK M IIPU NMPAKTHUYECKOM BBISBA€HUH, IIPEOAOAEHNH, BOC-
NOAHeHUU NpobeaoB. OCHOBHOE METOAOAOTHUECKOe 3HaueHNe B pelleHuU
3THUX BOIPOCOB HMeeT XapaKTep (THUI) KOHCTUTYIIMOHHOTO IIPABOIIOHU-
MaHU4, WHBIMM CAOBAMU, BBITEKAIOIIVe U3 CAMOM KOHCTUTYLUM Xapak-
TEePUCTUKU [TOHUMAaHUS CYIeCcTBa IIPaBa, KOTOpPOe U SIBASIETCS KpUTepUeM,
IpUMeHSIeMbIM IIPHU OIleHKe MPOOEeAOB B 3aKOHOAATEALCTBe. Peub HMAET O
csorctBeHHOM KoHctutynuu Poccun PprUAOCO(CKO-MUPOBO33PEHUECKOM
TIAIOPaAM3Me, TIPEAIIoAATaloNieM coueTaHue OPUAUKO-TIO3UTUBUCTCKUX U
€CTeCTBEHHO-TIPABOBEIX Hadan. OTCIopa U METOAOAOTMYEecKasd IO3UIUT B
aHaAW3e IPaBOBBLIX NMPOOEAOB, OPUEHTHPOBAHHAs pPa3AMUYEeHUEM IIpaBa U
3aKOHa M HEOOXOAUMOCTBIO (POPMUPOBAHMA B KOHEUHOM UTOTE KaK MOYXKHO
OoAee TIOAHOTO BBhIpa’KeHHUS IIpaBa UMEHHO B 3aKOHE (B IIUPOKOM CMBICAE
3TOTO CAOBA), IOCKOABKY 3aKOH IIPU3BaH 00ecIIeuuTh (POPMAABHYIO OIIpe-
AEAEHHOCTh IIPaBa, HeOOXOAUMYIO IOAHOTY €ro HOPMAaTHUBHOIO BEIpaXke-
HUS, eT0 eAuHOOOpa3Hoe MOHMMaHue U IIpUMeHeHue.

CootBercTBeHHO, KoHcTuTynmoHuslt Cya PO npusHaeT cylecTBOBaHUE
TaK HA3bIBAEMBIX HE@OPMUABHLIX UCMOYHUKOB NpaBa W, B YaCTHOCTH,
AKTUBHO OIIepUPYET IPU OCYILEeCTBACHUU KOHCTUTYIIUOHHOTO KOHTPOAS
OOIIMMY NPUHIOUIIAMHU NIPaBa W IPABOBLIMU IIPUHIIUIIAMHU, @ TaK’Ke KOHC-
TUTYILIMOHHLIMU LIEHHOCTSMHM, BBITEKAIOIIUMU B TOM YUCAe U3 Ayxa KoHc-
turyuuu. Korcrurynuonnsiii Cya PO He pa3 ykasbIBaA Ha TO, YTO B COOT-
BETCTBUM C ITUMM KOHCTUTYIIUOHHBIMHU II€HHOCTSIMU M NPUHIIUIIAMU IIpa-
Ba AOASKHBI HAaXOAUTHCHA (PeryAUPOBATHCS, IPUMEHSATHCS, UCTOAKOBBEIBATH-
Cs1), B 4YaCTHOCTH, KaK IIpaBa U CBOOOABI YeAOBEKa M I'DaKAGHMHA, TaK U
3aKOHOAATEABHBIE MEXaHU3MBI, ACHCTBYIOIHE B chpepe MyOAMYHOM BAACTH.
Tak, onupasch Ha KOHCTUTYLUOHHBIE IJeHHOCTU IIPABOCYAUS U CBOOOAHBIX
BEIOOPOB, KOTOPHIE AOAKHBI AEUCTBOBATH COTAACOBAHHO, KOHCTUTYIIMOH-

ueii Cyp PO B [MoctanoBaenun ot 26 mrons 2014 r. N2 19-T10 mpumen
BBIBOAY, UYTO OTCYTCTBHE B A€UCTBYIOIEM 3aKOHOAATEABCTBE CIIeJMAAbHBIX

® Cwm.: TTocranosaenue KC PO ot 26 utonst 2014 r. N2 19-TT o AeAy o IpoBepKe KOHCTUTYIMOHHOCTH
nmorokenutt yactu 18 crateum 35 DepeparbHoro 3akoHa «OO6 OOIMIMX NPUHIIUINAX OPraHU3aIuu
MeCTHOTO camoylpaBaeHUs B Poccuiickon Depepanun», IyHKTa 4 crathy 10 U IIyHKTa 2 cTaTbu 77
®epeparbHOro 3akoHa «OO6 OCHOBHBIX TapaHTHUAX M30MpaTeAbHBIX IIpaB M IIpaBa Ha ydacThe B
pedepenayme rpakpaH Poccutickoyt @Depeparnuu» ¥ IyHKTa 3 CTaTbll 7 3akoHa LIBaHOBCKON
obaactu «O MyHUIIMIAABHBIX BBIOOpax» B CBSI3U C Karo0ou rpaxkpaH A.B. Epuna u I1.B. AeGepeBa
// C3 P®. 2014. N2 27. Ct. 3849.
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HOPM, HEIOCPEACTBEHHO DPETyAHPYIOUIUX IMOPSIAOK CAMOPOCIIyCKa IIPEA-
CTAaBUTEABHOTO OpraHa MYHUIJUIAABHOTO OOpa3OBaHUs, BKAIOYasg OO’KAAO-
BaHHe B CyAeOHOM IOPSIAKE TAKOT'O POAA PElIeHWM U MX IIPaBOBBIE IIOC-
AEACTBUS B CBSI3U C HEOOXOAUMOCTBIO 0€30TAAraTeAbHOI'O IIPOBEAEHUS AO-
CPOYHBIX BBIOOPOB, He MOJKeT CTaBUTh IIOA COMHEHHEe HeOOXOAUMOCTb
rapaHTUPOBAHUA CyAeOHOM 3allUTHI IIPAB AEINYTATOB IIPEACTABUTEABHOT'O
OopraHa, IPUHSBIIErO pelleHHe O CAaMOPOCIYCKe, U BMeCTe C TeM COOT-
BETCTBYIOILIHe CypeOHBIe IIPOLIEAYPHI, Kacaloluecs IIPOBEPKU 3aKOHHOCTH
pelleHnss O CAMOPOCIyCKe, AOAKHBI OBITH B AFOOOM CAydae 3aBepIIeHBI AO
HACTyIAEeHUS HAa3HAUYeHHOM C y4eTOM YCTAHOBAEHHBIX 3aKOHOM KpaTdau-
IINX CPOKOB AQTHI IIPOBEAEHUSI AOCPOYHBIX BBHIOOPOB B AQHHBIM IIPEACTA-
BUTEABHBIM OPTaH HOBOTO CO3bIBA. TeMm camMblM KoHcTUTynMOHHBIN Cya Ha
OCHOBE Ha3BAHHBIX KOHCTUTYLIIMOHHBIX LIEHHOCTEU IIPEOAOAEA BBI3BAHHYIO
HEIIOAHOTOM IPABOBOI'O PEryAHMPOBAHUSA CUTYAIlUIO, IIPU KOTOPOU CyAeO-
HOe pellleHWe O IPU3HAHUM HEe3aKOHHBIM pelleHHs IIPEACTaBUTEABHOT'O
opraHa O CaMOPOCIIyCKe BCTyIlaeT B CHUAY IIOCAe HU30paHUS MIPeACTaBU-
TEABHOT'O OpraHa HOBOI'O CO3bIBa, 4YTO AEAdE€T HEOIPEASAeHHBIMH Kak
BO3MOJKHOCTH PEaAbHOIO BOCCTAHOBAEHMS HApYyIIEHHBIX IIPAB AEIyTaTOB
IIPe’KHEro CO3bIBa, TaK U IPABOBOM CTATyC BHOBL M30PAHHOIO IIPEACTA-
BUTEABHOI'O OpPraHa.

APyTHM IIPUMepOM MOJKeT CAYXUTh [locTaHOBAeHHe KOHCTUTYIIMOHHOIO
Cyaa PO ot 31 maprta 2015 r. NQ 6-T17. OtjeHunBasi 3aKOHOAATEABHOE pery-
AUPOBaHWE, HAa OCHOBAHWM KOTOPOTO pEIIaACsd BOIPOC O BO3MOKHOCTU
cypeOHOU mpoBepku akToB (DepeparbHOM HAAOTOBOM CAY’KOBI, COAeprKa-
VX pa3bsICHEHUS 110 BOIIPOCAM, CBA3aHHBIM C IPUMEHEHUEM HAAOTOBBIMU
OpraHaM{ HOPM HAAOTOBOTO 3aKOHOAATEABCTBa, KoHCTUTYIMOHHBIN Cyp
IIpUIIIEA K BBIBOAY, YTO HU OCHOBAHUS W YCAOBHS, HU NPOIECCYAABHBIN
IIOPSIAOK OCIIaPWBAHMS 3aMHTEPECOBAHHBIMU AUIIJAMHM TAKOI'O POAA aKTOB,
pakTUUeCcKu OOAQAQIONUINX HOPMATHUBHBLIMU CBOMCTBAMM, YE€TKO B 3aKOHO-
AATEABCTBE HE YCTAQHOBAEHBI, YTO IIPENATCTBYeT 3((HEeKTUBHOMY CyAeOHO-
MYy OCIIapPUBAHUIO TAKUX AKTOB U YXYAIIAET ITIOAOKEHHE ITOATIAAAOIINX Ae-
(PaKTO IOA UX AEUCTBUE AUIL B CBSI3U C HEHaAAE Kalllel HOPMOTBOPYECKOM
AESATEABHOCTBIO IOCYyAAPCTBA. [TIOCKOABKY TaKOe CHUJKEeHHE YPOBHS rapaH-
TUN CyA€OHOM 3aIUTHI IIPAB 3TUX AMIL II0 CPABHEHUIO C AMIIAMHU, OCIIapH-
BAIOIIMMU aKThI, UMelolue OPUIINAABHEIN, (pOPMarn30BaHHBIM HOPMATHUB-
HBIU CTATyC, HEAB3s NPU3HATh CIIPABEAAMBEIM M COpa3MepHBIM, KoHcTH-
TynuOHHBINM Cyp KOHCTAaTUPOBAA, YTO BBIABAEHHBIM UM IIPOOEA B IIPABOBOM
PETyAUPOBAHUM IIpUOOpeTaeT KOHCTUTYIIMOHHOE 3HaueHue. M 370 00493HI-
BaeT KouctuTynuoHHBIM Cyp IPUHUMATh PELIeHWEe HCXOAS U3 TOTrO, 4TO
OTCYTCTBHE HEOOXOAMMOTO 3aKOHOAAQTEABHOI'O MeXaHM3Ma He MOJKET IIpHU-
OCTAHABAMBATH PEAAU3AIINIO BHITEKAIOINX U3 KOHCTUTYIIUN TPaB U 3aKOH-

* Cwm.: TloctaroBrerne KC PO ot 31 mapTa 2015 1. N2 6-TT 1o AeAy o mMpoBepKe KOHCTHTYIIMOHHOCTH
nyHkra 1 wactu 4 crateum 2 DepeparbHOrO KOHCTUTYIIMOHHOrO 3akoHa «O BepxoBHoMm Cyae
Poccutickoit @Depepanum» u ab3ana TpeTbero HoaplnyHKTa | myHkTa 1 cratem 342 Hanorosoro
Kopekca Poccuiickoit @epepaliuu B CBI3U C JKAAOOOM OTKPBITOTO AKIMOHEPHOTO OOI[ecTBa
«lasmpom HedTb» // C3 P®. 2015. N2 15. Cr. 2301.



HBIX UHTEPEeCOB I'pa’kAaH. B cooTBeTcTBUU ¢ 3TUM KOHCTUTYIIMOHHBIN CyA,
HUCXOASL U3 KOHCTUTYIIMOHHEIX I[eHHOCTel IIPUOpUTETa IIpaB 4YeAOBeKa U UX
YHHUBEPCAABHOTO T'apaHTUPOBAHUS IIOCPEACTBOM IIPABOCYAUS, IIPU3HAA IIPO-
THBOpevamuM KOHCTUTYLMU 3aKOHOIIOAOKeHUe, He AOITyCKarolllee paspe-
IIeHue CyAOM aAMUHUCTPATHUBHBEIX AeA 00 OCllapuBaHUM TaKuxX akToB De-
AEPAABHOM HAAOTOBOM CAY>KOBI, KOTOPBIE HE COOTBETCTBYIOT IIPEABSBASE-
MBIM K HOPMATMBHBIM IIPABOBBIM aKTaM (DeAeparbHBIX OpPTaHOB HCIIOAHU-
TEABHOU BAACTH (POPMAaABHBEIM TpeOOBaHUAM IO hOpMe, CYOBEKTY U IIO-
PSAKY IIPUHSATHS, PEerucTpaluy U ONyOAMKOBAHUSA, HO IIPU 3TOM COAEPIKAT
00si3aTeAbHOE AAS BCEX HAAOTOBBIX OpPTaHOB pa3bsiCHeHUe (HOpMaTHUBHOEe
TOAKOBaHMEe) HAAOTOBBIX 3aKOHOIIOAOKEHUY, KOTOpPOe MOXKeT IIPOTUBOpe-
YUTh UX AEWCTBUTEABHOMY CMBICAY U Te€M CaMBIM HapyllaTh IIpaBa HAaAOIO-
NAQTEABIINKOB. DepeparbHOMY 3aKOHOAATEAIO OBIAO ITOPYYEHO BOCIIOAHUTH
3TOT IIPOOEA, a BIPEAb AO BHECEHUS B AEHCTBYIOIIEe IIPAaBOBOE PETyAU-
poBaHUe HapAekalux m3MeHeHuY, KoHCcTUTYynMOHHBIM Cyp IOCTAHOBUA
paccMoTpeHme AeA 00 OcTlapuBaHUU TaKuX akToB DepeparbHOM HAAOTOBOU
CAY’KOBlL OCYIIECTBASITH B IIOPSIAKE, IIPEAYCMOTPEHHOM IIPOLIeCCYaAbHBIM
3aKOHOAQTEABCTBOM AASL OCHAapUBAHUS HOPMATHUBHBIX MPABOBBLIX aKTOB.

B sTOoM mocaepHeM IIpUMepe OTYETAUMBHEIM 0OpPa3oM MPOSBAIETCSA U BechbMa
Ba’KHas1 AAY OLIEHKH IIPABOBBIX NPOOEAOB C IMO3WUIUNM KOHCTUTYLIMOHHOM
Ae(PEKTOAOTUHN METOAOAOTUYECKOTO TAaHA MAES O TOM, YMmO B OCHOBE Bbl-
SIBAEHUSA, NPEO0goOAeHUs, YCIMPAHEeHUsl KOHCMUMYUUOHHbIX NPOOEAOB AeXKUum
B KOHeYHOM umore npsamoe gelicmBue KoHcmumyyuu B peXXume ee BepXo-
BEHCmMBA, U UMEHHO B 3TOM COCTOUT UCXOAHOE AOTHUYECKOe OCHOBAHUE AT
CHATUS KOHCTUTYLMOHHO-A€(PEKTHOU IIPOOEABHOCTH B 3aKOHOAATEABCTBE
IIOCPEACTBOM KOHCTUTYIIMOHHOM IOCTHUIIMU. BecbMa MOKa3aTeAbHBIM B 3TOM
IAaHe sABAsieTcs, B yacTHocTH, Onpeperenne Koncrurynuonnoro Cyaa PO
ot 18 centssopst 2014 r. N2 1828-08, BbiHeceHHOE B CBSI3U C >KaA000M OCYK-
AEHHOY, 4be 3asiBA€HHE B CyA, B KOTOPOM OCIIApMBAACS OTKa3 IPUMEHEeHUs
K Hel akTa o0 aMHHCTHUH, OBIAO BO3BpAIlleHO 0Oe3 pacCMOTPEeHHs C yKa-
3@HMEM Ha TO, YTO TAKOM OTKAa3 He IIOAAEKUT OOKAAOBAHUIO B CyA€OHOM
nopsiake. IlpoaHaau3upoBaB AENCTBYIOIlee IIPaBOBOE pPeryAnpoBaHue,
KoncturynuonHnsir Cya yCTAHOBUA, YTO ACUCTBUTEABHO KAKOWU-AHMOO CIIe-
IVAABHBEIM MEXaHU3M CYAeOHOro OO’KaAOBAHUSA peEIIeHWU YIOAHOMOYEH-
HBIX OPraHOB, 3a MCKAIOUYEHWEM OPraHOB IIPEABAPUTEABHOTO PacCAeAOBa-
HUS U CyAd, IO BompocaM OO0 OCBOOOXKAEHHU OT YTOAOBHOM OTBET-
CTBEHHOCTH M OT HaKa3aHWS B CBSI3W C aMHUCTUEH He IIpeAyCMOTPEH. Tem
He MeHee Cya KOHCTATUPOBaA, YTO HaAMYNE AQHHOI'O IIpoOeAa He IIO3BOAS-
eT caMo II0 cebe TOAKOBATL IIOAOJKEHUSI ACHMCTBYIOIETO 3aKOHOAATEABCTBA
KaK IIPeIsTCTBYIOIINe O0>KaAOBaHUIO B CyA TaKWUX PeEHIeHUY M pacCMOT-

8 Cm.: Onpeperenne KC PO or 18 cenrs6ps 2014 r. N2 1828-O 1o xaro6e TpakpaHKH 3yOHUAEBUY
Anecu HropeBHBI Ha HapylleHHe ee KOHCTUTYIIMOHHBIX IIpaB CTaThbell 84 YroaOBHOro KoOAeKca
Poccuiickoit ®epepanuu, nocraHoBaeHueM ['ocypapcTBeHHOM AyMbl oT 2 uroast 2013 ropa N2 2559-
6 I'A, «O0 0O'bIBA€HNU aMHUCTAMY» U IIOCTAaHOBAeHUEM ['ocypapcTBeHHOU AyMEl OT 2 ntoas 2013 ropa
N2 2562-6 TA «O mopsiAke NIpUMEHEeHUsI IIOCTaHOBAeHMs [ocypapcrBeHHOM Aymbl DepeparbHOro
Cobpanust Poccutickort Oepeparuu «O6 oObsaBrennn amauctun» // Bectaurk KC PO. 2015. N 1.
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PEeHHtIO II0 CYIIeCTBY COOTBETCTBYIOIINX OOpalleHul, IIOCKOABKY BOCIIOA-
HeHUe IIPOOEeAOB B 3aKOHOAAQTEABHOM PEryAUPOBAHUU OOIECTBEHHBIX OT-
HOLIEHWU (KakK U IIpaBOIIPMMEHEHUe B IIeAOM) TpeOyeT OT CyAOB yueTa
HOPMATUBHOTO €AWHCTBa POCCHUUCKOTO IpaBa, B cucTteMe Kotoporo Kowmc-
TUTYLIUS UHMeeT BBICIUIYIO IOPUAWYECKYIO CHUAY UM I[pgMoe AelCcTBUe.
CAepOBaTeABHO, IIPU HAAWYMHU IIpoOena B BOIIPOCAX MPOILEAYPEl CyAeOHOTO
00’KanOBaHUS pelleHus AOAKHOCTHOI'O AMIIA UCIPABUTEABHOTO YUpesKAe-
HUS UAU CAEACTBEHHOTO H30ASITOPA AOAKHA MPUMEHSATHCS - BIIPEABL AO
NIPHUHATAS HOPMATUBHOTI'O IIPAaBOBOT'O aKTa, PEryAHpPYIOLIEro 3TU BOIPOCHI,
- HemocpeACTBeHHO cT. 46 Koucrurynuu PO, KoTopas rapaHTHpyeT KaK-
AOMY CyA€OHYIO 3alIUTY ero IIpaB M cBOOOA. Kakmx-ambo MCKAIOUEHUU U3
9TOr0 KOHCTUTyIMOHHOro npuHnuna Hu Kouncrutynmsa PO, HU AeHCTBYIO-
1lee 3aKOHOAATEABCTBO He AOIYCKAIOT.

TakuM oOpa3oM, HEIOCPEACTBEeHHOe IIpuMeHeHne KoHcTUuTyum, obpaiie-
HHMe K KOHCTUTYIIMOHHOMN aKCUOAOIHMH, a TaK’Ke K KOHCTUTYIIMOHHBIM IIPUH-
IUTIaM, B TOM 9HCA€ B X HOPMATUBHOM CBSI3U C OOITENPU3HAHHBIMY TPUH-
IUIIaMA 1 HOpMaMU Me>KAYHapOAHOIO IIpaBa, MOKHO paccMaTpUBaTh KakK
mpueguHoe MemogoAOTuieckoe OCHOBAHUE NPeogoAeHus KOHCMUMYUUOH-
HbIX NPOOEAOB.

3. KoHCTUTYIMOHHBIN NIPo0eA — NMyTh K NPaBOBOM HEOIPEAEAEHHOCTH
M HEKOHCTUTYI[MOHHOCTH HOPMaTHBHOTO IIPABOBOr0 akra.

B cBeTe KOHCTUTYIIMOHHOM Ae(EKTOAOTHMU CAEAYeT IIPU3HATh, YTO IIPaBO-
BOM OpoOeA — 3TO OAHAQ, HO He eAMHCTBEHHAs Pa3HOBUAHOCTHL KOHCTHU-
TYIUOHHBLIX Ae(eKTOB, XOTS U OKasbIBalolllas, KakK IIpaBUAO, Hauboaee
cepbe3Hble HeraTUBHbBIE ITOCAEACTBUSI. OTO CBSI3@HO C TeM, 4O NPABOBOU
npobea no cBoel Cymu ABAAEIMCS HApyuwleHueM mpeOOBAHUA (POPMAABHOU
onpegeaeHHocmu npaBd. KOHCTUTYIHMOHHBIU Cyp HCXOAUT K3 TOIO, YTO
TpeOOoBaHUSA (POPMAABHON OIPEAEACHHOCTH, ICHOCTU, YeTKOCTH, HEIIPOTU-
BOPEYMBOCTU IIPABOBOTO PErYAMPOBAHUSA SABAGIOTCI OAHUMU W3 Ba’kKHeEU-
IInX AacCIIeKTOB BEpPXOBEHCTBA IIPABaQ, KOHerTI/I3aHI/Ieﬁ IIPUHIIUIIOB pPa-
BEHCTBQ, CIIPABEAAMBOCTH UM COPa3MEPHOCTU, M B TeX CAyYasX, KOTAQ He-
IIOAHOTa, NMPOOEABHBIM XapaKTep IIPAaBOBOIO PETYAMPOBAHUSA IIPUBOAAT K
KOAU3UU ITPABOBBIX HOPM M CTOAKHOBEHUIO PEaAM3yeMbBIX Hd WX OCHOBEe
KOHCTUTYLJUOHHBIX IIPaB, BOIIPOC 00 YCTPAHEHMM TAaKoro paedeKra Ipuoo-
peTaeT KOHCTUTYLMOHHBIN aCIeKT U, CAeAOBATEABHO, OTHOCUTCS K KOMIIe-
tennuu Koucturtyrnmonnoro Cyaad.

Hapo npusHaTh, 94TO 3A€Ch CYLIECTBYET I[EABIN PAA BeCbMa HEeIIPOCTHIX IPO0-
A€M, OTHOCSAIIUXCS K PA3ANYHBIM CTOPOHAM He TOABKO KOMIIETEHIIMOHHEIX
Hadan pedaTeabHOCTU KoHctuTymuonHoro Cyaa, GopM M MeTOAOB KOHCTH-
TYLUOHHO-CYA€OHOT'O IIPEOAOAEHUS IIPOOEAOB, HO U BOIIPOCOB, CBSI3aHHBIX,

? Cwm.: Tlocranoeaenne KC PO or 13 mas 2014 r. N2 14-TT mo pery o mpoBepke KOHCTUTYIMOHHOCTH
gactu 1 crateum 7 QepeparbHOro 3akoHa «O cOOpaHMAX, MUTHHTAX, AEMOHCTPAIWAX, IIECTBUSAX H
UKeTUPOBAHUSX» B CBSI3U C JKaro0oit rpakpanuHa A.H. SIikumosa // C3 P®. 2014. NQ 21. Cr. 2764.



HallpuMep, € AOIIYCTHMOCTBIO OIL€HKM 3dKOHA Ha €ro KOHCTUTYILMOHHOCTDb
B CBsA3U C HpO6€ABHOCTBI—O " T.A.

C y4eTOM BpeMeHHBIX AMMUTOB OCTAHOBAIOCH Ha HEKOTOPBIX OCHOBHBIX CO-
OTBETCTBYIOIIUX IIPABOBBIX ITO3UIIUAX KOHCTI/ITYU;I/IOHHOI‘O CYAa.

BakHO yumuTBHIBaThH, 9YTO cama no cebe NOCMAHOBKA BONPOCA O HAAUYUU NPO-
beaa B 3aKOoHe He obpa3yem gonycmumocmu obpauwienus B Cyg. BrepBbie
Tako¥ BBIBOA KoucturynmoHHBEM Cya PO caenan B Ompepenenun ot 11
ntoast 1996 ropa N294-O10, B mocaeayrolieM AaHHAsI TIPABOBAs MO3UIIUS He
TOABKO OBIAa TIOATBEpP>XA€Ha C TOUKM 3peHUus pelleHus BOIpoca O
AOIIYCTUMOCTH (IIOABEAOMCTBEHHOCTH) TaKUX oOOpaljeHui, HO OHa
IIOAYYHMAQ Pa3BUTHE B CAEAYIOIIUX I[IOAOKEHHSX K BBIBOAAX, MMEIOUIUX
OTHOCHUTEALHO CaMOCTOSITEABHOE 3HaueHwue:

a) cama 1o cebe TPoOEABLHOCTE IIPABOBOTO PETYAMPOBAHUS HE CBsI3aHa C BOII-
POCOM KOHCTUTYIIMOHHOCTH!!;

0) BO3HUKHOBEHUE CYIIECTBEHHOrO IIpo0ena B 3aKOHOAATEABCTBE B CBSA3U
C BO3MOJKHBIM IIPU3HAHHWEM OCIIaPMBAEMBIX 3aKOHOIIOAOKEHUM HEKOHC-
TUTYLIMOHHBIMY, €CAM 3TO MOKeT IIOBA€Yb HAPYIIEeHUS KOHCTUTYIWOH-
HBIX IIPAB M CBOOOA YEeAOBEKA U IPa’KAQHMHAE, AOAKHO CAYKUTH OCHOBA-
HHUEM AAS IIPU3HAHUSA KAaAOObI HEAOITyCTUMOM!Z;

B) BO3HUKHOBEHUE B CAy4Yae NPU3HAHUSA OCIIapUBAEMBIX 3aKOHOIIOAOKEHUN
HEKOHCTUTYIIMOHHBIMU CYIIeCTBEHHOI'O IpoOeAa B IIPABOBOM PETryAUPO-
BaHMUHU, 0Opa3yIOIIero yrpo3y AAd HapylIeHUs IIpaB U CBOOOA TPa’KAQH,
o6s3eBaeT KC PO BO3pAep)KUBATHCS OT NPU3HAHUSA HEKOHCTUTYIIUOH-
HOCTH TaKWUX ITOAOKEeHHUH!3,

BriBop Cypa o ToM, 4To caM 1o cebe IIPaBOBOUM IPOOEA He CBUAETEABLCT-
BYeT O AOITyCTUMOCTHU 3alIpOCa, IOAKPEIASIETCS IIPaBOBOM MO3UIIUeN IPUH-
IUINAABHOTO 3HaUeHUs, KOTOpas CBOAUTCS K TOMY, YTO BOCNOAHeEHUe NpOo-
0eA0B B NpaBOBOM peryAuUpOBaHUU, TIOHUMaeMoOe KaK IIPUHSATHE OTCYTCT-
BYIOWIMX aKTOB, He omHocumcsi K komnemenyuu KC P® u aBisemcs npe-
poramuBoll 3aKoHOgameAsi. Ba>kXHO NHOAUEPKHYTb, YTO B AQHHOM CAydYae
peub MAET UMEHHO O BOCNOAHEHUU NpobeAoB KakK cdepe 3aKOHOAATEALHOM

10 Cm.: Omnpepererne KC POD ot 11 mrons 1996 T. N2 94-O 06 oTkasze B MPUHATHM K PacCMOTPEHHIO
3alpoCcOB BOEHHBIX CyAOB TioMeHcKoro u KaHCKOro rapHHM30HOB KaK He COOTBETCTBYIOIIUX
TpeboBaHuaM DepeparbHOrO KOHCTUTYIMOHHOrO 3akoHa «O Koucrurymuonnom Cyae Poccmiickoit
Oepepanun» // Apxus KC PO. 1996.

"' Cm.: TlocranoBrenme KC P® or 16 oxrrabps 1997 ropa N214-TT mo aAeAy o mpoBepke

KOHCTUTYIIMOHHOCTH IyHKTa 3 cratbu 49 O3 «O6 o6muX NpUHIUIAX OpraHU3alid MeCTHOTO

camoymnpaBaenust B Poccutickoint @epepanuu» // C3 PO. 1997. N242. Ct.4902.

Cwm.: [TocranoBrenne KC P® or 3 Hosiops 1998 ropa N225-IT mo aeAy O IpoBepKe KOHCTH-

TYIIMOHHOCTY OTAEABHBIX ITOAOKeHMH cTaTbi 4 3akoHa PO «O mpuBaTtH3anuy >KUAUITHOTO (DOHAA B

Poccuiickoit Depepanum» B CBI3M C 3allpocaMu BoATorpapckoit o6aacTHOM AyMBI, AMUTPOBCKOTO

parioHHOro cypa MOCKOBCKOM 006AacTH M Karobo rpakpaHuHa B.A.Moctunanosa // C3 PO®. 1998.

N245. Ct. 5603.

Cwm.:.IToctanoBrerne KC PO ot 5 despars 2007 ropa N22-IT mo aeay o mpoBepke KOHCTHUTY-

IIMOHHOCTH IIOAOXKeHuM cTaTtent 16, 20, 112, 336, 376, 377, 380, 381, 382, 383, 387, 388 u 389 I'TIK PD

B CBg3u C 3ampocoM Kabunera MuUHUCTPOB PecnyOauku TarapcraH, karobamu OAO

«HuxkHekaMcKHedpTexuM» U «XaKaclHEpro», a TakKe ’JKarobamu psipa rpakpad // C3 PO. 2007.

Ne7. Crt. 932.
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komneTeHnuy; KoHcTUTynuoHHBEIM Cyp >XKe NIPU3BAH NPEO0goAeBamb NPO-
6eabl criequPUIECKUMU CIIOCOOAMU KOHCTUTYIJMOHHOTO KOHTPOAL. TakuMm
o6pazoM, u3 npaBoBeIX no3unuii KoncrurynuonHoro Cyaa PO BbITeKaer,
uyro “Bocnoanenue” u “npeogorenue’ npo6eros — nonsamus 6Au3Kue, B3au-
MOCBSI3GHHble, HO He moxxgecmBeHHble. B opHOM m3 OnpepereHUU IPSAMO
YKas3bIBaeTCs Ha 3TOT cueT: “BocroaHeHHe IIPO0EeAOB B IIPABOBOM PEryAU-
pOBaHMU U yTOYHEHHe TeX UAW HWHBIX (POPMYAUPOBOK, COAEPKAILIUXCI B
3aKOHe, SIBASIETCS MPEepOraTMBOM 3aKOHOAATEAS U He OTHOCUTCS K IOAHO-
moumsaM Koncrurynmonnoro Cyaa PO"14 (Beiaereno muoro - H.B.).

4. Cr1oco0BbI KOHCTUTYIJMOHHO-CYAE€OHOT0 NMMPEOAOAEHHUSI TPaBOBbBIX
IIPO0EAOB.

PearupoBanue KoucrurynuonuHoro Cyaa Ha BBISBAEHHBIW IIPABOBOM IIPO-
0eA MOKeT OBITh Pa3AMUYHBIM, HPEeAloAaraeT BO3MOKHOCTh UCIIOAB30BaHMS
BCEro AOCTYIIHOTO KOHCTUTYLMOHHOMY IIPAaBOCYAUIO IIPABOBOI'O UHCTPY-
MeHTapus.

Bo-nepBbix, Koncturynmonusiti Cya MOXKET guCKBaAUguyupoBamb COC-

maBAsilowjue npegmem ero npoBepKUu 3AKOHONOAOXKEHUS B CBfA3U C UX NPO-

6eAbHOCMbIO, €CAU COOTBETCTBYIONIUU AeeKT HOCUT (PYHAAMEHTAABHBIN,

CTPYKTYPHBIM XapakTep. Tak, B mepuop 2013-2015 rr. KoHCTUTYIIMOHHBIM

CyaoMm ObIrO BhIHeceHO 10 IOCTaHOBAEHUM, COAepsKallluX MOAOOHBIM BHI-

BOA. B yacTHOCTH, 3TO KacaaoCh TaKMX CUTyallMi, Kak:

- OTCYTCTBHE B 3aKOHOAATEABCTBE PETYAUPOBAHMS BOIIPOCA IPUMEHEHU K
IOPUAMYECKUM AUIAM AAMUHHCTPATUBHBLIX B3BLICKAHWM HUXKEe HU3IIEro
IIpeAeAd, B CBSA3U C YeM HEBO3MOJKHO BO BCEX CAyYasaX B IOAHOM Mepe
Y4eCTb XapaKTep COBEPIIEeHHOIO0 aAMUHUCTPATUBHOTO IIpaBOHAPYIIeHUs !,

- HOpMa MaTepHaAbHOro IIpaBa He CHaO’KeHa IIPaBOBLIM MeXaHH3MOM
peaAm3anyuy — IIPOLEAYPOH ee mpuMeHeHUs S

" Cm: Ompepenerrie KC PO ot 12 mas 2005 ropa N2127-O 06 oTKaze B MPUHSATHH K PACCMOTPEHMUIO
>Kano0el rpakpaHku H.A TleneBuHOM Ha HapylleHHe ee KOHCTHUTYLMOHHBIX IIpaB ITyHKTOM 4 YKasa
ITpesupenra PO «O6 yTBep)RAGHUH IlepedHed TOCYAaPCTBEHHBIX AOAKHOCTeH (epeparbHON
TrOCYAQPCTBEHHOM CAY’KOBI» M IIYHKTOM 5 ITono>KeHMs 00 yCTaHOBAGHHU, BBIIIAATE U Ilepepacuere
pa3Mepa e’KeMeCSYHOM AOIAAQTHI K TOCYAAPCTBEHHOW IIEHCHH AHWIIAM, 3aMeljaBIIMM TOCyAapCT-
BeHHbIe AOAKHOCTH Poccmiickoit @epepaniuu U TOCyA@PCTBEHHBIE AONKHOCTH — (hepeparbHOU
roCyAapCTBeHHOU CAyKOBI // ApxuB KC PO. 2005; Cm. Takke: Onpeperenre KC PO ot 3 utoas
1997 ropa N287-O 06 oTKase B IPUHATHH K PACCMOTPEHHIO 3alIpoca CYAbU MOCKOBCKOTO OGAACTHOTO
cyaa H.B.I'puropeesoit // BKC P®. 1997. N25; Onpeperenrie KC PO ot 18 utoass 2006 ropa N2321-
O 06 oTKa3e B IPUHATUU K PAaCCMOTPeHHIO KaroOwl rpakpaHnHa C.M. I1IBepa Ha HapylleHHe e€ro
KOHCTUTYLHOHHEIX IIpaB psipoM craTed [TIK PCOCP, ITIK PO, 3akona PO «O6 065kan0BaHUU B CYA
AEMCTBUM U pelleHu{, HapyllaloIIUX IIpaBa U CBOOOABI TIDaKAaH», a TaKKe IIpoOeraMu
TIpoIecCyaAbHOTO 3aKoHoapaTeAbcTBa // Apxus KC PO®. 2006; u Ap.

Cm.: TTocranosaenue KC P® ot 17 suBapst 2013 r. N2 1-TT o AeAy o mpoBepKe KOHCTUTYIIMOHHOCTH
noAroKeHHs dacTu 5 crathl 19.8 Koaekca Poccutickoit @epeparun 06 apAMUHUCTPATUBHLIX IIPaBOHA-
PYLIEHHSIX B CBSI3M C JKAAOOOM OOIecTBa C OrPAaHUYEHHOM OTBETCTBEHHOCTBIO «MaCASHCKUN
xAeGonpueMHb TyHKT» // C3 P®D. 2013. N2 4. Cr. 304.

Cwm.: IToctanoBaenne KC P® or 21 mapra 2013 1. NQ 6-IT o AeAy O IpoBepKe KOHCTUTYIMOHHOCTH
TIOAITYHKTA «B» IyHKTa 2 cTaTh 51 DepeparbHoro 3akoHa «O BOMHCKOM 00S3aHHOCTU M BOEHHOM
caykbGe» B CBS3UM C jkarobamu rpakpaH P.B. BockaueBa, U.B. OBcaunukoBa u A.A. CaBeareBa //
C3 P®. 2013. NQ 13. Cr. 1635.
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- HEeBO3MOJXHOCTL IIpUMeHeHUd IIPUHYAUTEABHBIX Mep MEAUIIMHCKOI'O Xa-
PaKTepa B OTHOIIIEHWHN AWI], COBEPIINBIINX B COCTOSAHMU HEBMEHAEMOCTU
3allpelieHHOe YIOAOBHBIM 3aKOHOM AedHue, OTHeCeHHOe K IIPpeCTyIIAe-
HUSAM HeOOABIION TsIOKeCTU, U IIpU 3TOM IIO CBOeMYy IICUXHYEeCKOMY COC-
TOAHUIO ITPEACTABAATIONINUX OIIACHOCTL AAA cebsa wmAmd OKpY)KaIOHJ;I/IX”;

- BBeAeHUE IIPaBOOTPAHUUNTEALHBIX Mep 0e3 yCTaHOBAEHUS CPOKa MX ASWCT-
BUsA (O0eCCpOYHO) M, COOTBETCTBEHHO, 0e3 pauddepeHIIMAIUU CpPOKa MX
peticTBusi® 1 Ap.

Bo-BTOopseIiX, KoHCcTHUTYIIMOHHBIN Cya MOJKeT BblABUNL NO3UMUBHBLU, COOM-
BemcmBaylouwuti Koncmumyuyuu CMbICA NPOBEPAEMOIr0 30KOHONOAOKEHUS U
TeM CaMbIM IIPEOAOAETh KOHCTUTYIIMOHHO-A€(DEKTHYIO IIPOOEABHOCTE CPEACT-
BaMu HHTepnperanuu. OOIINNM METOAOAOTHYECKUM Noaxop KoHcTuTynu-
ogHoro Cypa, IPUMEHUMBIN B AGHHOM CAyYae, COCTOUT B TOM, UYTO €CAU B
pe3yAbTaTe CyAeOHOTO INpMMEeHEeHHsT HOPM B KOHKPETHOM AeAe MM OBIA
NIPUAQH HEKOHCTUTYLMOHHBIN CMBICA, KOHCTUTYIIMOHHBIN Cya, IPOSBASAL
Pa3yMHYIO CACP’RKAHHOCTD, BIIPaBE — He YAAASISI CaMy OCIIapUBAEMyIO 3asIBU-
TeAeM HOPMY M3 IPABOBOM CHUCTEMBI, IIOCKOABKY 3TO MOJKET CYIIeCTBEHHO
IOBAMATL Ha ee (PYHKIMOHUPOBAHKE B IIEAOM M CO3AATh TPYAHOCTH B
NIPaBONIPUMEHEHUY, B YAaCTHOCTH OOYCAOBA€HHBIE IIOBBIIIEHWEM YPOBHS
IIPOOEABHOCTH IIPABOBOTO PEI'YAMPOBAHUS, — YCTPAHUTH HEOIIPEACACHHOCTh
B MHTepHOpeTaluy AAHHOM HOPMBI C TOYKU 3PEHHS €€ COOTBETCTBUSA
Koncturynuy, Ipu3HaB He IIPOTUBOpeUaleil KOHCTUTYIIUN B BLIABACHHOM
B pe3yAbTaTe KOHCTUTYIIMOHHOI'O CYAOIPOM3BOACTBA KOHCTUTYIIMOHHO-
IIPaBOBOM CMBICAE U, CA@AOBATEALHO, OIIPEAECAUB KOHCTUTYIIMOHHEBIE YCAO-
BUA ee ACUCTBUA U NPUMEHEHUs, 3a IIPEAEAaMU KOTOPBIX HOpMAa yTpaudu-
BaeT CBOIO KOHCTUTYIMOHHOCTE!Y.

OpnH n3 HepaBHUX IIpuMepoB — llocranoBaeHue Koncturynuonuoro Cy-
Aa PO or 20 mroas 2016 ropa N2 17-I120, mocBsamenHoe Bompocy 06 OT-

7 Cm.: TTocranosaenue Koucrurynuonnoro Cyaa PO ot 21 mas 2013 r. N2 10-IT o aery o mpoBepke
KOHCTUTYLIMOHHOCTHU 4YacTel BTOPOM M 4eTBepTOM cTaTbu 443 YrOAOBHO-IIPOIIECCYAABHOIO KOAEKCa
Poccutickoit Depeparuu B €BsI3u ¢ Xarobou rpakpanuHa C.A. IlepBoBa M 3alpocoM MHUPOBOTO
cyabu cypebHoro yyactka N2 43 ropoaa Kyprana // C3 PO. 2013. N2 22. Cr. 2861.

Cwm.: TlocranoBreHue Koucrurynmonuoro Cypa PO or 10 okrsbps 2013 1. N2 20-TT mo aeay o
IIpOBEpPKe KOHCTUTYIIMOHHOCTU IOAIIYHKTa «a» IyHKTa 3.2 cratbu 4 DepepanpHOro zakona «O6
OCHOBHBLIX TapaHTHIX H30MpaTeAbHBIX IIpaB M IIpaBa Ha ydacTue B pedepeHAyMe TIpa’kpaH
Poccutickoit @epeparun», 4acTu mepBoi craTbu 10 U 9acTH IIeCTOl cTaTby 86 YTOAOBHOTO KOAEKCAa
Poccutickoit @epepanuu B CBsI3M € JKanobamm rpakpan I'.B. Eroposa, A.A. Kaszaxosa, IN.IO.
Kpasuosa, A.B. KynpusinoBa, A.C. Aatsinosa 1 B.JO. CunbkoBa // C3 P®. 2013. N2 43. Crt. 5622.
Cw.: TToctanosaenne Koncrurynuonuoro Cyaa PO ot 7 Hos6ps 2012 r. N2 24-TT o aAeny o IpoBepke
KOHCTUTYLIJMOHHOCTH 4acTH IepBoii cratbu 2 PepeparbHOro 3akoHa oT 12 deBpans 2001 ropa N2 5-
®3 «O BHeceHUU WU3MEHEHUH W AONMOAHeHUM B 3akoH Poccuiickont ®epeparum «O COIUaABHON
3allUTe Tpa’kAAH, IIOABEPIIIMXCA BO3AEUCTBUIO paAWallMM BCAEACTBUE KaTacTpodbsl Ha
YepHOOBIABCKOY ADC» B HCTOAKOBaAHHUH, IPHUAAHHOM ee IIOAOJKEHHSM B IIPaBOIPUMEHUTEABHON
NpaKTHKe IIOoCAe BCTyIAeHUs B cuAy IlocraHoBaenuss KoncrurynuorHHoro Cyaa Poccuiickon
Depeparuu ot 20 pekabpst 2010 ropa N2 21-T1, B cBsA3M ¢ karo6o0u rpakpanuua P. Muamosa // C3
PO®. 2012. N9 47. CT. 6551.

Cwm.: [TocranoBaerue Koucrurynuoruoro Cyaa PO ot 20 utoas 2016 r. N2 17-IT o AeAy o mpoBepke
KOHCTUTYLIMOHHOCTH ITOAOKEHUH dacTel BTOPOM M BOCBMOM CTaThbU 506, 4aCTH BTOPOU CTaThu 278 u
raaBel 40.1 YronroBHO-IIporeccyarbHOro Kopekca Poccuiickoit Pepepanuu B CBSI3H C >KaroOOH
rpaxpanuHa A.B. Ycerko // C3 P®. 2016. NQ 31. Cr. 5088.
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CYTCTBUM B YTOAOBHO-IIPOIIECCYAABHOM 3aKOHOAATEALCTBE CIIeIIMaAbHBIX
IIOAOKEHHMH O CTaTyce AUIQ, YTOAOBHOE AEAO B OTHOIIEHUU KOTOPOIro OBIAO
BBIAEAEHO B OTAEABHOE IIPOM3BOACTBO B CBA3U C 3aKAIOUEHHEM C HUM AOCY-
AEOHOI'0 COrAdllleHUuss O COTpyAHUUYecTBe. B paHHOM pemteHun KoHCTUTY-
unoHHBIN CyA, B 4aCTHOCTH, IIPUIIEA K CAeAYIoleMy 3akatoueHunio: "®akT
HEeAOCTATOUHON OIIPEAEAEHHOCTH B A€HCTBYIOIIEM YTOAOBHO-IIPOIIECCYaAb-
HOM 3aKOHOAATEABCTBE CTaTycCa yYaCTHHUKA IIPOHM3BOACTBA IO YTOAOBHOMY
AEAy caM IIo cebe He IIPeAOIIpeAeAdeT BBIBOA O HAAWUUN OCHOBAHUU AAS
NIPHU3HAHUS COOTBETCTBYIOIIETO PEryAupoBaHUus IIpoTHBOpeualuM KoHc-
tutynum Poccutickoit Depepanyy, TeM OOAee eCAU CPEeACTBaAMU KOHCTH-
TYLJUOHHO-IIPABOBOTO UCTOAKOBAHUS IIPEACTABASIETCS BO3MOJKHBIM yCTaHO-
BUTH HaAWYMe COOTBETCTBYIOUIVMX I'apaHTUM IIpaB KaK CcaMOro 3TOrO AHWILA,
TaK M WHBIX AUI] B paCCMaTPUBAEMbIX MPABOOTHOIIEHUIX' .

5. KoHCcTUTYynUOHHO-Ae(peKTHasi NPOOEAbHOCTh MOJKET IIPOSIBASITBCSI B
NpaBOBOM PEryAupPOBaHHH HE3aBHCHMO OT c(epbl IPeAMETHOTO OXBara,
U, COOTBETCTBEHHO, IpaKTuKa KoHcTutynuonHoro Cyaa paeT IpuUMephl BHI-
SABAEHUS IIPEOAOAEHUS IPOOEAOB B 3aKOHOIIOAOKEHUAX, OTHOCIIINXCI KaK
K IIPAaBOBOMY CTATyCy AMYHOCTHU, BKAIOUAS MHCTPYMEHTHI IOPUAUYECKOM OT-
BETCTBEHHOCTH, TaK U K MHCTUTYTaM NyOAWYHOM BAACTH, €e OpraHu3aliuu
U PYHKIVOHUPOBAHUS.

Taxk, ecAu TOBOPUTE O cumyayuax NpaBoBOro npobead, OKa3blBAOWEro BO3-
gelicmBue HA NPABOBOU cmMamyC AUYHOCMU, TO MOXHO COCAAThCH, B YacCT-
"octy, Ha [locranoBaenme Koncruryrmonnoro Cyaa PO ot 16 mroas 2015 1.
NQ 22-T121. B sTOM pellleHur OblAa BBISBA€HA KOHCTUTYIIMOHHO-Ae(DEKTHAS
IPOOEABHOCTD, CBI3aHHAS C OTCYTCTBUEM B AEMCTBYIOIIEM 3aKOHOAATEABCT-
Be IIpaBHUA, KOTOPBIE OAHO3HAUHO ONPEAEASIAU ObI, KAKMM AOAKHO OBITH ITe-
peMellleHHe CUABHOAECMCTBYIOIIUX BeIleCTB, BXOAAIIUX B COCTaB AeKapCT-
BEHHBIX CPEACTB U He SIBASIONINXCS HapKOTUUYECKUMU CPEeACTBaMH, dyepes
FocypapcrBennyio rpanuny Poccutickont @epepaliuy, He IOAIapalolee
TI0A, KPpUTEPUU MPOTUBO3aKOHHOTO. B uTOre Harnune Takoro mpobeaa mpe-
HISATCTBOBAAO KOHCTUTYLIMOHHOMY IIPUMEHEHUI0 HOPMBI YTOAOBHOT'O IIPaBa,
YCTAHaABAWBAIOIIEH OTBETCTBEHHOCTH 3a KOHTpPAaOaHAY CUABHOAENUCTBYIO-
IIMX BeIecTB, IIOCKOABKY He IIPeAllOAarardach BO3MOJKHOCTH ydeTa ClIie-
IU@UKU llepeMellleHUsI TaKUX BellleCTB, OCYIeCTBASIEMOTro (PHU3UUYeCKUMU
AWIIaMHU B IIeASIX AMYHOT'O MCIOAB30BaHMS, W O3TU AMIla HEe MOTAM OCO3Ha-
BaTh OOINEeCTBEHHO OIIaCHLIM U MPOTUBONPABHBIN XapaKTep CBOUX AEHNCT-
BUM U NPEABHUAETH UX YTOAOBHO-IIPABOBEIE ITIOCAEACTBUSL.

Yrto KacaeTcs KOHCTUTYIIUOHHBIX Hp06eAOB B ccbepe HY6]\H‘IHOI>1 BAACTH,
TO 5TO MO>KeT OBITh CBSI3aHO, HallpyMep, C UCIIOAB30BAHMEM 3aKOHOAATEAEM

2 Cwm.: Tlocranosaenue Koucruryiuonsoro Cyaa PO ot 16 uroas 2015 r. N2 22-T1 o peAy o npoBepke
KOHCTUTYLIMOHHOCTH IIOAOKeHUsI cTaTbu 226.1 YroanoBHoro kopekca Poccuiickoiut ®Depeparnuu B
cBsi3U ¢ skarobamu rpakpaH PecnyGamku Kaszaxcran O.E. Hepamkosckoro u C.I1. fIkoBaesa // C3
P®. 2015. N2 30. Cr. 4659.



IIMPOKUX CMBICAOBBIX KOHCTPYKIIUM AAS OIKMCAHUA OOLIEN KOMIIETEHIINU
TOTO MAW WHOIO YPOBHS IIyOAWYHOM BAACTH O€3 COIIPOBOJKAEHHUS UX CIIie-
LMAABHBIMU OIIPEAEACHUSIMU B COOTBETCTBYIOIEM OTPACAEBOM 3aKOHOAA-
TeAbCTBe, UTO He [IO3BOASET YeTKO YCTAHOBUTH CyO'beKTa, OTBETCTBEHHOI'O
3@ peaAn3anyio KOHKPETHOM OTPACAEBOM (DYHKIIMU U CBA3QHHBIX C HeU
(PUHAHCOBBLIX 00S3aTEABCTB. TaK, TepMHH "opraHu3anusd’, UCIOAb30BaH-
HBIM 3aKOHOAQTEAEM AAS ONMCAHUWSA OOIUX (PYHKIIUNM MECTHOTO CaMOYII-
paBaeHUd B cepe oOpallleHUsI C OTXOAAMU, Ha IIPAKTHKE IIOAYYMA, B 4aCT-
HOCTH, TaKOe TOAKOBaHUe, IIPU KOTOPOM Ha OpraHaxXx MeCTHOTO CaMOyIIpaB-
AEHUS A€KUT BCA IIOAHOTA OTBETCTBEHHOCTH B 3TOM oOAacTH, 1 KOHCTUTY-
IUOHHBIN CyA CTOAKHYACS C HEOOXOAUMOCTBIO IIPEOAOAEHUSA IIPOOEABHOC-
T B 3aKOHOAAQTEAbBCTBE 3TOM 4YacTH 4Yepe3 YTOUHeHUe pa3rpaHudyeHUs
ITOAHOMOYMH MeXAY cyObekTamu PO u MyHUIUIIaABHBIM OOpa3oBaHUEM?22,

Apyroii npumep — Ilocranoeaenue Koncrurtyruonnoro Cyaa PO ot 17 des-
pans 2015 r. N9 2-T123, B pamkax KoToporo Cya CTOAKHYACS C CHUTyalueu
IpPOOEABHOCTH B PETYAUPOBAHUU MOPSIAKA pearn3anuy IIOAHOMOYMI opra-
Ha nyOAWYHOI BAacTu. [IpeaMeToM TNpoBepKu OBIAM ToAoKeHUs Depe-
paabHOTO 3akoHa "O mpokyparype Poccmiickon Depeparnu’, KOTOpHIE,
KaK TOAAraAM 3agBUTEAM, 3aKpelAss B oOIled hopMe TOAHOMOYHUS IPOKY-
paTyphl IO MIPOBEAEHUIO MPOBEPOK UCIOAHEHUSI 3aKOHOB, B YaCTHOCTHU He-
KOMMEPUYEeCKUMU OpTaHU3aIuiIMM, He COAep’KaT TOUHOTO MepedyHsI OCHOBa-
HUM AASL IIPOBEAEHUSI TAKWX IPOBEPOK, He yCTAHABAMBAIOT KOHKPETHBINU
TIOPSAOK, IEPUOAMYHOCTD U CPOKU UX IIPOBEAEHNS, BKAIOUAad 00s3aTeAbHOe
YBEAOMAEHUE CYOHEKTOB IPOBEPKU O ee OpraHU3allud U COCTaBe ydacT-
HUKOB, He 3aKpPEeNAdIOT IIpaBa U rapaHTUU AAS IPOBepPSeMBIX CYOHEKTOB,
YTO MIPUBOAUT K MPOU3BOABHOMY YCMOTPEHUIO OPraHOB IIPOKYpPaTyphl IIpU
ONpPEeAEAeHUN AAUTEABHOCTHM M UYHMCAA IIPOBEPOK, NPOBOAUMBIX B OTHO-
IIeHUH OAHOM U TOU >Xe HeKOMMepUYeCKOlM OpraHu3alliy 3a OAMH U TOT JKe
IIepUOoA, CBUAETEABCTBYET O HEIIPOTOPIIMOHAABHOM U Upe3MepHOM OTpaHu-
YeHUM IpaBa Ha OOBbEeAVMHEHNe U CBOOOAY AEITEABHOCTH OOIIeCTBEHHBIX
opranuzaimuii. KouctutynuoHHbl Cypa YCTaHOBUA, UYTO OCIapUBaeMoe Ipa-
BOBO€ PeryAnpoBaHUue AeWCTBUTEABHO He SBASETCS B AOCTATOYHOM CTelle-
HU TIOAHBIM, COAEPIKUT dAEMeHTHI MpoOeAbHOCTU. BMecTe ¢ TeM Cya yKa-

% Cwm.: Tlocranosaenue KC P® ot 5 uroas 2016 r. N2 15-TT o aeAy o mpoBepKe KOHCTUTYIIMOHHOCTU
IIOAOJKEHUs JacTu TepBoi craThbu 24.18 DepeparbHOTO 3akKOHa «OO6 OIEHOYHOM AESITEABHOCTH B
Poccuiickoit Depepanyu» B CBA3M C JKaAO0OM aAMHHUCTPAIMM MYHMIIUIIAABHOTO 0O0pa30BaHUS
ropoaa Bparcka // C3 P®. 2016. N2 29. Cr. 4900.

Cwm.: TlocranoBaenue KoucturynuonHoro Cyaa PO ot 17 despanrs 2015 r. N 2-IT mo aeay o
NIPOBEpPKe KOHCTUTYIIMOHHOCTH IIOAOKEHMM IIyHKTa 1 cTaTeu 6, myHKTa 2 cratbu 21 m myHKTa |1
cratbu 22 QepeparbHoro 3akoHa «O npokyparype Poccuiickort Depepaliuu» B CBSI3H C JKarobaMu
Me>KPEernOHAABHOM acConMaldy IIPaBO3AalUTHEIX OOMIEeCTBEHHBIX OOBeAMHEHHN «Aropa,
Me)XKpPEeruoHaAbHOM OOIIecTBeHHOUW opranusanuu «[IpaBo3aluTHBIN IeHTp «MeMopuany,
Me>KAYHAPOAHOM OOIeCTBEHHOM opraHu3anuu  «MesRAyHapOAHOe HCTOPUKO-IIPOCBETUTEABCKOE,
OAAroTBOPUTEABHOE U IIPABO3alIUTHOE O0O0IecTBO «MeMopuar», PerusoHaAbHOU OOIIeCTBEeHHOU
OAArOTBOPUTEABHON OpraHM3anWy IIOMOINM Oe’KeHIlaM UM BEHIHY)KAGHHEIM IIepeceAeHIlaM
«'pakpaHCKOE  COAEMCTBHE», AaBTOHOMHOM  HEKOMMepYeCKOM  oOpraHu3alii IIPaBOBLIX,
UHMOPMAIIMOHHBIX U 3KCIEPTHBIX YCAYT «3a0alKaAbCKUM NIPAaBO3ALIUTHBIN IJeHTP», PETHOHAABHOTO
ob1iecTBeHHOTO (hoHAA «MeXXAYHApOAHBIM CTaHAAPT» B PecnyOanke BamkoprocTaH M rpakKAaHKHA
C.A. Taunymkuno# // C3 P®. 2015. N2 9. Cr. 1389.
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3aAn, 4To "cobAtopeHUe BeITeKaroulero u3 Koucrturynuu Poccutickont Oepe-
panuu TpeOOBaHUA (POPMAABHOU OIPEAEAECHHOCTH 3aKOHA, IIOApa3yMe-
BAIOIIEro B TOM UYMCAe IIOHSATHBIU AL CYOBEKTOB COOTBETCTBYIOIIUX IIpa-
BOOTHOIIIEHUN HOPMAaTHUBHO-IIPAaBOBOM MeXaHU3M peaAu3alluy IIPOKypary-
POM IIOAHOMOYHM IO OCYLIeCTBAEHUIO HAA30pa 3a HMCIIOAHEHHeM 3aKOHOB,
00yCAOBAMBAETCSI KaK COAep’KaHHeM KOHKPEeTHBIX HOPMAaTHBHBIX IIOAOJKE-
HUM, BKAIOYAs HOPMBI Ha3BaHHOTO DepeparbHOTO 3aKOHA, TaK U HAAWMYUEM
CUCTEMHBIX M HepapXMYecKUX B3aMMOCBSI3eM Pa3sAMYHBIX HOPMATUBHBIX
NIPeAIMCAaHuN"; "CTelleHb ONPEAEACHHOCTH IIPAaBOBOI'O PETYAUPOBAHUSA AOAK-
Ha OlleHUBATbCA IIyTeM BBIIBAEHUS BCEU CUCTEeMBbl B3aMMOCBS3eM Ipa-
BOBBIX NPEAIIMCAHUN U C YYETOM OCOOEHHOCTEU pearn3yeMBIX IIpaB U 3a-
KOHHBIX MHTEpeCcOB rpakpaH". B cBa3u ¢ atuM KoHcTuTynimouHbEIM CypoM
OBIA BBIIBA€H KOHCTUTYIIMOHHO-IIPDABOBOM CMEICA OCIIapUBAEMbIX 3aKOHO-
TOAOKEHHNHN, UCKAIOYAIONINM X IIPOU3BOABHOE NpUMeHeHue. B To ke Bpe-
M KoHcTuTynmoHHBIN Cyp HNPHUIIEA K BBIBOAY, YTO CPEACTBA KOHCTUTYIU-
OHHOTO TOAKOBAHMS He II03BOASIIOT IIPEOAOAETH TPOOEABLHOCTH OCIapu-
BaeMbBIX HOPM B TOU YaCTH, B KAKOM OHM He yCTAHABAMBAIOT OOIIMe (IIpe-
AEABHEBIE) CPOKU IIPOBEAEHUS OpraHaMU INIPOKYpaTyphbl IPOBEPKU MCIIOA-
HEeHUs 3aKOHOB HEKOMMEpPUYEeCKWMU OpTaHM3aIlUusIMM, a TaKKe He peraa-
MEHTUPYIOT KOHKPETHBIE CPOKM UCIIOAHEHUs TaKux TpeboBaHuu. Onpepe-
AeHUe TaKUX CPOKOB CBS3aHO C YCMOTpPeHHeM 3aKOHOAaTeAsd, U KoHCTUTy-
uuoHHBIN Cya He MOJXKeT AUKTOBATh 3AeCh KaKue-TO 4YeTKHe BpeMeHHEbIe
AUMUTE]; [IO3TOMY IIpOBepseMble HOPMBL B 3TOM 4acTU OBIAU IPU3HAHEI He-
KOHCTUTYILIMOHHBIMU.

6. BLiObop HOpM, MOAAESKAIIIUX MPUMEHEeHNIO IIpu npobOeAe B TPaBOBOM pe-
TYAMPOBAHMWU, B COOTBETCTBUM C IIPABOBOM mo3unueirt KOHCTUTYIIMOHHOIO
Cyaa PO saBasgeTcs mpeporaTUBOM OOIEIOPUCAUKIIMOHHBIX U apOuUTpak-
HEIX cypoB. Tak, B [MocranoBaenuu Koucrtutrymuonaoro Cyaa PO ot 16
ntonst 1998 ropa N219-TT mo AeAy O TOAKOBAHUM OTAEABHBIX TOAOKEHUH
crateid 125, 126 u 127 Korncrurynuu PO npamo ykasbsiBaetcsa: “CraTba 125
Kouncturynuu PO, onpepeasas noanomounss Koncrurynuonnoro Cyaa PO,
He OrpaHU4YuBaeT NPaBOMOYMII APYrHX CYAOB CaMOCTOSTEABHO peliaTh,
PYKOBOACTBYACE cTaTbel 120 (4acThb 2) B ee B3aUMOCBSA3M CO CTaTbeln 76
(wactu 3, 5 u 6) Koucrurynuu PO, Kakoy 3aKOH MOAAEKHUT IIPUMEHEHUIO
B paccMaTpuBaeMoOM A€A€ B CAyYasX [IPOTHUBOPEYHs MeXXAY 3aKOHaMU,
oOHapy’KeHHUs B MPAaBOBOM PETYAHNPOBAHWU MPOGEAOB..."24,

2 Cm.: C3 PO. 1998. N225. Ct.3004; cm. Takxke: [Tocranosrerue KC PO ot 23 despanrs 1999 ropa N24-
IT mo peAy o mpoBepKe KOHCTHUTYIIMOHHOCTH IIOAOKeHUs dacTu BTopod craTthu 29 @3 ot 3 deBpars
1996 ropa «O OaHKax ¥ OAHKOBCKOM AEATEABHOCTHM» B CBSI3M C >kanobamu rpaxkpaH O.IFO.
Beceasiukunoir, AJO. Beceasmikunma u H.I[T.Aazapenko // C3 P®. 1999. N210. Crt.1254;
[TocranoBaenrne KC PO ot 14 mas 2003 ropa N98-IT mo AeAy O mpoBepKe KOHCTUTYIIMOHHOCTH
nyHKTa 2 ctaThu 14 @3 «O cyaeOHBIX IPHUCTaBaxX» B CBSI3U C 3aIIPOCOM /AaHTeIacCKOTO TOPOACKOTO
cyaa XaHTbI-MaHCHIICKOro aBTOHOMHOro okpyra // C3 P®. 2003. N221. Cr.2058; u Ap.



7.

Kouctutynunonusisi Cyp PO BrpaboTan IpaBOBBIE IMO3UIIUM, OIIPEAe-

ASIOIIIME CaM NOPSgOK, cnocoObl NPeogoAenuss npobeAbHOCmU B npoyecce
npasonpumeHumMeAbHOU gesmeAbHocmuU. K HUM OTHOCSITCS CAEAYIOIIHEe KOHC-
TUTYIIUOHHO-CYA€OHBIEe TTOAOKEHUS:

a) YCTpaHeHue HpOTI/IBOpeqHBOﬁ Hp06eABHOCTI/I 3aKOHOAAQTEABCTBA AOAJKHO

OCYIIECTBASITHCS IIyTEM NPSAMOro npuMeHenuss Hopm Koncmumyuyuu PD25;

0) mpeopOAeHHE NIPOOEAOB IIyTEM TOAKOBAHWS M IIPUMEHEHUs K KOHKpEeT-

HBIM CUTYaIMsIM COOTBETCTBYIOUIUX OOIIMX IIOAOKEHUHN, OTHOCSIIIUXCS K
AQHHOM OTPaCAH, WHCTUTYTYZ6;

B) yYCTpaHeHue HpOﬁeAOB B 3dKOHOAQTEALCTBE BO3MOJKHO IIyTEeM INIPpUMEHEe-

nust anaroruu??. KoncruryrnoHHbir Cya IpsIMO yKa3bIBaA Ha TO, UTO Ca-
MM 3aKOHOIIOAOJKEHMUS, AOIyCKalolljie NIpUMeHeHUe 3aKOHOAATEeABCTBA
II0 @aHAAOTHH, HallpaBAEHBI Ha UCKAIOUEeHMe IIPOOeAOB B IIPAaBOBOM pery-
AVUPOBAHUM, & B KOHEUHOM UTOTe — Ha 3al[UTy UHTepeCOB y4aCTHUKOB
COOTBETCTBYIOIIUX IIPAaBOOTHOIIEHUI28, B opHOM u3 pernrenuit KoHcTu-
TynuoHHEIN Cya PO apan pa3BepHYTyIO XapaKTEepPUCTUKY AAHHOTO CIIO-
coba mpeoporeHuss mnpobeabHOCcTH: “[IpMeHeHmMe aHaAOTHMH 3aKOHa
00YCAOBA€HO HEO00XOAMMOCTBI0O BOCHOAHEHUS NPOOEAOB B IIPaBOBOM
PeryAupPOBaHUU TeX HAM MHBIX OTHOIIEHUU. 3aKpemAeHue ITOA0OHOTO
1IpaBa ... BEITEKaeT U3 MMPUHIUIA CaMOCTOSITEABHOCTU CYA€OHOM BAACTH
U SIBASIETCSI OAHUM K3 MPOSIBA€HUM AUCKPEIIMOHHBIX ITOAHOMOYHUM CYAQ,
HEeOOXOAMMBIX AASL OCYIIIECTBACHUS MPABOCYAMS, MTOCKOABKY HEBO3MOJK-
HOCTH IPUMEHEHHUSI HOPM IIpaBa IO aHAAOTHHU IIPU HAAWYWU Heypery-
AWPOBAHHBIX OTHOIIEHWY IpUBeAa Obl K HEBO3MOKHOCTH 3alllUTHI IIPaB
rpakA@H W, B KOHEUYHOM MTOTe, K OTPaHMYEHUIO MX KOHCTUTYIMOHHBIX
mpas'29;

25

26

27

28

29

Cw.: TTocraroBaerne KC PO® ot 31 uroas 1995 roaa N210-IT o AeAy 0 IpoBepKe KOHCTHTYITHOHHOCTH
Vkasza Ilpesupenta PD® ot 30 HosiOpst 1994 ropa N92137 «O MeponpHATHSX IO BOCCTAHOBACHUIO
KOHCTUTYIIMOHHOY 3aKOHHOCTM U IIPaBOIIOPSIAKAa Ha TeppuTtopun YeueHckod Pecrmybamkm», YKasa
Ipe3supenta PO or 9 aekabps 1994 ropa N92166 «O Mepax HO IPECEUYEHUIO AESTEABHOCTH
He3aKOHHBIX BOOPY’KEHHBIX (pOPMHPOBaHUM Ha Teppuropun YedeHcKor PecmyOAMKEM U B 30He
OCETHHO-MHTYIICKOTO KOH(MAMKTa», IlocranoBaenust [lpaBurenbctBa PO or 9 aekabpsa 1994 ropa
N21360 «O6 obecneyeHur TOCYAAPCTBEHHOM 0O€30MaCHOCTH U TEPPUTOPUAABHOM I[IEAOCTHOCTH
Poccuiickoit Depepanuy, 3aKOHHOCTH, TpaB M CBOOOA Tpa’kKAaH, pa30pPY’KEeHHS He3aKOHHBIX
BOOPY>KE€HHBIX (DOPMUPOBAHUN Ha TeppuUTOpuu YeueHCKOU PecIlyOAMKM M NpPUAETaroONuX K HeH
perronoB CeBepHoro KaBkasa», Ykasa I[Ipesupenta PO ot 2 Hos6ps 1993 ropa N21833 «OG 0CHOBHBIX
TOAOJKEHUSIX BOGHHOM AOKTpuHEI Poccutickoit @epeparium» // C3 PD. 1995. N233. Cr. 3424,

Cwum.: Ompepererne KC PO ot 3 utoas 2008 r. N2 734-O-T1 no xaro0e TpakpAaHKH B. Ha HapyleHue
ee KOHCTUTYIIMOHHBIX IIpaB cTaThed 151 IpaskpancKkoro Kopekca Poccutickoit @eapepariun // C3 PO.
2009. N2 5. Cr. 678.

Cwm.: IToctanoBrerne KC PO ot 28 Hos6ps 1996 ropa N219-IT mo pery o mpoBepKe KOHCTHUTYIIMOH-
HOCTH cTaThH 418 YroaroBHO-mporeccyarbHOro kopekca PCOCP B cBa3u ¢ 3anpocom KapaTy3ckoro
pattonHoro cypa Kpacuosipckoro kpast // C3 P®. 1996. N250. Crt.5679.

CwMm.: ITocranoBaenne KC P® or 24 mapra 2015 1. NQ 5-TT 1o AeAy O IpoBepKe KOHCTHUTYIMOHHOCTH
cratbu 19 @epeparbHOTO 3aKOHa «O BBepeHHU B AelicTBUe JKHUAMIITHOTO KopeKca Poccuiickoim
Depepanuu» B CBSI3U C >karo0oi rpakpannna A.M. BoratbipeBa // C3 P®. 2015. N2 14. Ct. 2197.
Cwm.: Ompeperennie KC POD or 16 mapra 2006 ropa N276-O 06 oTKase B MPUHSITHU K PACCMOTPEHUIO
>Kano0el rpakpaHmHa lO.H. MwupoHoBa Ha HapylleHHe ero KOHCTUTYIIMOHHBIX IIPaB YaCTbIO
gerBepTo crateu 1 ITIK PO // Apxus KC P®. 2006.
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T) IPOOeABl MOTYT BOCIIOAHATHCS IIyTEeM NPSAMOro NpUMeHeRUs HOPM MeXJy-

-

HApogHO-NPaBOBbIX akmoB. B cunay cratbm 15 (vacThb 4) Koncrurynuu PO
COOTBETCTBYIOIIHEe aKTHl SIBASIOTCS COCTABHOM YacTbIO IIPABOBOM CHC-
TeMbl Poccutickoit Depepalium U "mopaesRaT TPUMEHEeHHUIO BO BCEX CAY-
4yasaX, KOrAd UMUK YCTAHABAUBAIOTCS HWHBIE IIPABUAQ, HEXXEAU IIpepAycC-
MOTPEHHbIe 3aKOHOM, B TOM YHCA€ €CAW BHYTPeHHee 3aKOHOAATEAbLCTBO
HEe COAEP’KUT HU MPOTUBOpEYalllUX 3TUM MIpaBHUAAM, HU KOPPECHOHAN-
PYIOIIUX UM MIPEATUCAHUH, T.e. (paKTHYeCKHu Npu HaAuyuu mpodena’ 3o,

Kouctutyunonnsii Cya PO ykazaa Takke Ha AONYCTUMOCTb yCTpa-
HeHUd NIPOOEAOB B 3aKOHOAATEABCTBE NyTeM 'YKa3HOTO" HOPMOTBOD-
JyecTBa — 'IPM YCAOBUH, YTO TaKHe yKa3bl He IpoTruBopedaTr KoHC-
turynuu PO u ¢epeparbHBIM 3aKOHaM, a HUX AENCTBHE BO BpeMeHH
OrpaHNYMBAETCS IIEPUOAOM AO IIPUHSATHS COOTBETCTBYIOMMX 3aKOHOAA-
TEABHBIX aKTOB''3!,

8. BaxxHO 00paTUTh BHUMAaHME Ha IIPABOBBIE IMO3UIUN KOHCTUTYIIMOHHOTO
Cypa, oIIpepeAsiolie CBOEro POA@ NPABUAQ BOCNOAHEHUS NPODEAOB, CBS-
3QHHBIX C NPU3HQHUEM OCNAPUBAEMbIX 3AKOHONOAOXKEHUll HEeKOHCMUMY-
YuoHHbIMU. K HUM OTHOCATCSH, B YACTHOCTH:

a) 00s3aHHOCTb IIPOBOIIPUMEHUTEABHBIX OPIaHOB PYKOBOACTBOBATHCS B IIPO-

1ecce IIPEOAOAEHUS IIPABOBLIX IIPOOEAOB AEMCTBYIOIIUM 3aKOHOAATEABCT-
BOM B €ro KOHCTUTYIIMOHHOM UCTOAKOBaHuM. [Ipu s3ToMm KoHCTUTYyLIHIOH-
HBIM Cyp HMCXOAWUT U3 TOTO, YTO IIPU BBIIBACHUM B IIPOIECCE PACCMOT-
peHNs KOHKPETHOI'O AeAd IIPU3HAKOB TOTO, YTO Ha IIOAAEeXKAlllne IIpuMe-
HEHUIO B 3TOM AeAe HOPMBI IIPAaBOBOI'O aKTa PACIPOCTPAaHsIeTCs IIpa-
BoBag nozunuga KoHcrurynuonHoro Cyaa, paHee CPOPMYyAUPOBAHHASA B
OTHOIIEHUN IIOAOOHBIX HOPMATUBHBIX IIOAOJKEHUH, COAEP’KAlIUXCS B
WHOM 4YacTU TeKCTa TOTO >XKe IIPaBOBOIO akTa AMOO B APyroM HOpMa-
THUBHOM IIDABOBOM aKTe, ¥, COOTBETCTBEHHO, 3TH HOPMBI AOAJKHBI MCTOA-
KOBBIBaThCSl U IIPUMEHSTLCS C YU4eTOM BhIpaboTaHHBIX KOHCTUTYLIVOH-
HBEIM CyAOM TpeOOBaHUM, CyA OOLIeM IOPUCAUKIVMN UAM apOUTPa’KHBIN
Cy) He BIIpaBe OCTaBUTH 3TO OOCTOSATEABCTBO Oe3 BHUMAHMUA U 00I3aH B

% Cm.: Onpepererne KC PO or 6 mapra 2001 ropa N279-O 06 oTkasze B NPUHSTUM K PACCMOTPEHUIO

31

KanoObl rpakpaHrHa A.b. [ToHOMapeBa Ha HapylleHHe ero KOHCTUTYIMOHHBIX IIPaB M CBOOOA
noArokeHusimu cratent 220.1, 220.2 u 223 YIIK PCOCP // Apxus KC P®. 2001.

Cm.: TlocranoBaenne KC PO or 30 ampeas 1996 ropa NC11-I1 mo aAeAy O mpoBepke
KOHCTUTYIIMOHHOCTH YKaza IIpesupenta PO or 3 okrsabpst 1994 ropa N21669 «O mepax 1o
VKPEIACHUIO eAWHOM CHCTEeMBI MCIIOAHUTEeABLHOU BAacTH B Poccuiickoyt Depeparnuu» U OyHKTa 2.3
TToro>KeHUs O TAaBe aAMUHUCTPAIMU Kpasi, 0GAACTH, TOPOAA (PeAePAABHOTO 3HAUEHUs, aBTOHOMHOM
o6aacTy, aBTOHOMHOTO oKpyra Poccuiickoit Depepanuyl, yrBep;KACHHOTO Ha3BaHHEIM YKaszoMm // C3
P®. 1996. N219. CT.2320; cM. Takxke: [TocranoBaeHue KC P® ot 30 anpeast 1997 roaa N27-IT o aery
O IpOBEpKe KOHCTUTYIMOHHOCTH YKasa [Ipesmpenta PO ot 2 mapra 1996 ropa N2315 «O mopsiake
IepeHoca CpOKa BBHIOOPDOB B 3aKOHOAATEAbHBIE (IIPEACTABUTEABHBIE) OPTaHbl TI'OCYAAQPCTBEHHOM
BAacTH CcyoBseKkToB Poccutickoit Depepanum», 3akoHa IlepMckoit obaactu oT 21 despans 1996 ropa
«O IpoBeAeHUHU BLIOOPOB AEIYTaTOB 3akoHopaTeAabHOro CobOpanusa IlepMcKol 06AaCTH» M 4acTU 2
cratbu 5 3akoHa Boaoropckoit obaactu oT 17 okTadps 1995 ropa «O mopsiaAke poTaluy cocTaBa
AeIlyTaToB 3akoHopaTeAbHoro CobpaHusi Boaoropckoi obaacTu» (B pepakuuu oT 9 Hosopss 1995
ropa) // C3 P®. 1997. N220. Cr. 2383.



CAydYae, eCAU IPHUAET K BHIBOAY O HEBO3MOJXKHOCTH CaMOCTOSITEABHO pe-
IITUTH BOIPOC O TOM, SIBASIETCS AU MOAAE’KAalllasd IIPpUMeHeHUI0 HopMa II0
CBOEM CYTH TAaKOM >Ke, KaK Ta, KOHCTUTYLUOHHO-IIPABOBOE HCTOAKO-
BaHue KOoTOpou AaHO KoHcTUTynuoOHHBEIM CyaoM, oOpaTuTrhbcss B KoOHC-
TUTYUUOHHBIN CyA C 3aIIpOCOM O IIPOBEPKe KOHCTUTYIIMOHHOCTH IIOAAE-
JKAIUX TPUMEHEHWIO0 B KOHKPETHOM AeAe HOPMATHUBHBIX TTOAOKEHMHS2,
OAHOBPEMEHHO CYIIECTBYET O0S3aHHOCTH (DEAEPAABHOTO 3aKOHOAATEAST
IPUHATH (PEAEPAABHBIN 3aKOH B TIOPSIAKE YCTPAHEHUs ITPaBOBOTO Mpobenass;

6) BO3MOKHOCTDH IIPEOAOAEHUS IPOOEAOB B IPABOBOM PeryANpPOBaHUM IIO-

pSIAKa peaAn3alluid KOHCTUTYIIMOHHBIX IIpaB B paMKaX IIpaBoIIpuMe-
HUTEALHOU AESITEALHOCTU MOJXKET OKAa3aThCsI HEAOCTATOYHOM AAST HaA-
AeJKallero obecrneyeHusi KOHCTUTYITMOHHBIX TIPaB U CBOGOA3Y;

npoOeA, BO3HUKIINYM B pe3yAbTaTe IPU3HAHUS HOPM HEKOHCTHUTYIIUOH-
HBIMH, MOJKET OBITb BPEMEHHO BOCIIOAHEH CUCTEMHBIM AEUCTBUEM 00-
mux npuHnunoB Koncrurynuu PO 1 IOAOKEHUN OTPacAeBOTO 3aKOHO-
AATeABLCTBa3d;

BO3HMKHOBEHUe ITpo0ena IIpU IPU3HAHUM HOPM HEKOHCTUTYLIMOHHBIMU
MOJKET CAY’KUTH OCHOBAHUEM AASl YCTA@HOBAEHUS OCOOEHHOCTEN MCIIOA-
"HeHus peirenus KoucturynmonHoro Cyaa PO B wacTh OTCpPOYKH ero
BBEAEHUS B AeiicTBUe3b,

TakoBBI AHUIIB HEKOTOpPEIe BOIIPOCEI ITPEOAOACHUA KOHCTI/ITYLH/IOHHO-KOH(b-
AUKTHOM HpO6€ABHOCTI/I IIPABOBOTO PETryAHMPOBAHUs B CBeTE€ IIPAKTHUKHU

K

oHcTuTylmoHHOro Cyaa PO.
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Cm.: TTocranoBrerne KC P® ot 26 anpenast 2016 r. NQ 13-IT o Aeay o mpoBepKe KOHCTHUTYIIMOHHOCTH
nyHKTa 18 wactu 1 cratem 14 u myHkTa 14 wactu 1 cratem 15 @epeparpHOro 3aKkoHa «OO6 OOITUX
IpUHIMIAX OpraHU3allid MeCTHOTO caMoynpaBaeHHs B Poccuiickoit Depepalium» B CBSI3H C
>Kanob0o¥ aAMMHHCTPAIlUM MyHUIMIIAABHOTO obpasoBaHusa «HeproHrpunckui pation» // C3 PO.
2016. N2 19. Cr. 2774.

Cwm.: TTocranoBrenre KC PO ot 28 oktsaGpst 1999 ropa N214-TIP mo AeAy O IpoBepKe KOHCTHUTY-
nuoHHOCTU cTaThu 2 O3 «O BHeceHUM U3MEHEHUM U AOIIOAHeHUH B 3akoH Poccuiickoit Oepeparuu
«O HanOTe Ha NPUOBIAL IPEANIPUATUN U OPTaHU3aluKi» B CBA3U € sKarobo OAO «DHepromambaHK»
// C3 P®. 1999. N245. Crt.5478.

Cm.: TTocranoBrerne KC P® ot 23 mapra 2000 ropa N24-IT o AeAy o IpoBepKe KOHCTHUTYIIMOHHOCTH
4acTh BTOPOM cTaTbu 3 3akoHa OpeHOyprckou obaactu oT 18 cenTabpsa 1997 ropa «o BeIOOpax
AeIlyTaToB 3aKoHopaTeAbHoOro Cob6paHusi OpeHOYpPrckKoi oOAAcTU» B CBSI3U C >KarobaMu IpakpaH
I'.C.Bopucosa, A.Il.Byunesa, B.M.Aommanosa u A.I'Maxosoit // C3 P®. 2000. N214. Cr.1429.

Cwm.: TTocranoBaenne KC P® or 16 mast 2000 ropa N28-TT mo peAy o mpoBepKe KOHCTHUTYLMOHHOCTH
OTAEABHBIX TTOAOKeHHH IyHKTa 4 ctatbi 104 @3 «O HecocToATeABHOCTU (OAHKPOTCTBE)» B CBS3H C
xano6oit kommanwu «Timber holdings international limited» // C3 P®. 2000. N921. Ct.2258;
TTocranoBaenue KC P® or 15 suBapst 2002 roaa N21-IT o AeAy O IpoBepKe KOHCTATYILIMOHHOCTH
OTAEABHBIX MOAOKeHUH cTaThul 64 O3 «O6 OCHOBHBIX FapaHTHUSX M30UPATEALHBIX MIPAaB U IpaBa Ha
y4yacTe B pedepeHAyMe TpakpaH Poccmiickoit @epepammm» u cratbu 92 @3 «O BeIOOpax
apemnyratoB I'ocyaapcrBennoit Aymbel OepeparbHoro Cobpanus Poccmiickort depepanuu» B CBI3U C
>Kano0oit rpakpannaa A.M.Tpacmosa // C3 P®. 2002. N26. CT.626.

Cwm.: TTocranosaenue KC PO ot 14 utoas 2005 ropa N28-T1 mo AeAy o IpoBepKe KOHCTUTYIIMOHHOCTH
OTAEABHBIX TIOAOJKEeHUM (hepeparbHBIX 3aKOHOB O (pepeparbHoM OropkeTe Ha 2003 roa, Ha 2004 ropa
u Ha 2005 rop u ITocranoBaeHms [IpaButeabcTBa PO «O mopsiAKe MCIOAHEHHST MUHHCTEPCTBOM
dunancos Poccniickoit Depepannn cypeGHBIX aKTOB IO MCKaM K Ka3He Poccuiickoit Pepepanym Ha
BO3MeIlleHue BpeAad, NPUUYMHEHHOTO He3aKOHHBIMHU AeHUCTBUSAMH (0e3AeMcTBHEM) OpPraHoB
TOCYAQPCTBEHHOM BAACTU AMOO AOAKHOCTHBIX AWIl OPraHOB TOCYAAPCTBEHHOM BAACTH» B CBSI3H C
xarobamu rpaxpaH 3. A Kyxosunkoro, M.ITloiima, A.B.ITonsitoBckoro, A.E.UecaaBckoro u OAO
«Xabaposckanepro» // C3 P®. 2005. N30 (u.2). C1.3199; INocranosrernue KC PO ot 28 despars
2006 ropa N22-TT mo AeAy o mpoBepKe KOHCTHUTYIIMOHHOCTH OTAGABHBIX moArokeHuit @3 «O cBsizu»
B CBsi3M ¢ 3ampocoM Aymbl Kopsikckoro aBroHoMHOro okpyra // C3 P®. 2006. N211. Ct.1230.
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SUMMARY

The article deals with the problems associated with the legal gaps in the
law, and this issue is of interest primarily in the light of the assessment as
one of the varieties of the constitutional defects of laws.

Constitutional gaps are relatively independent scientific category, and in
no way can be equated with the term "constitution gap"; in addition, the
constitutional gaps in their content-volume characteristics may include not
only constitutional and legal, but the entire legal system of regulation of
defects.

The constitutional nature of the gaps may occur in the criminal and civil
law, as well as in any other branch of law, and the constitutional nature of
the gaps is due to the peculiarities of the gaps themselves. The author
notes that the elimination of the controversial omissionship of the legisla-
tion may be achieved by direct application of the norms of the
Constitution, by the interpretation and application to specific situations
relevant to the general provisions relating to the given field or institution
through the implementation of analogies, as well as by direct application
of international legal instruments.




CONSTITUTIONAL MONITORING
IN OVERCOMING THE DEFICIT
OF CONSTITUTIONALISM

MARIO JELUSIC
Justice of the Constitutional Court of the Republic of Croatia

1. Introduction

Legal concept of constitutionalism requires that state institutions in their
functioning are to respect the limits of constitution as the highest source
of the law, as well the other regulations. Constitutionalism is not only an
apolitical theory, although it is widely considered being above everyday
politics, but every day political practice and abuse of constitutional provi-
sions represents the deficit of constitutionalism. Constitutionalism is also a
value loaded concept and legal approach to promoting the rule of law with
the aim of achieving the legal security, certainty and predictability. But it
is necessary to keep in mind that it is not possible to completely realise
the idea of solving political disputes without getting in danger to turn the
“juridisation of politics” into “politicization of the constitutional review".
This paper tries to elaborate what can be done to improve such a situation
and to correct it by the constitutional review, and it gives the example of
the Constitutional Court of the Republic of Croatia (further: the Croatian
Constitutional Court).

2. Constitutionalism and its deficits
2.1. Definition of the constitutionalism

Constitutionalism as a theory that a government should be based on a con-
stitution includes political and legal theories based on the principle of peo-
ple’s sovereignty and ideas of the natural law. Public institutions in their
functioning should respect the limits and due procedures of the constitu-
tion as the highest source of the law, as well the other regulations. These
public institutions should act in the interest of each individual that is a
member of the political community. Furthermore, constitutionalism com-
prises the system of constitutional institutions that aim at realising the con-
stitutional rule by the limitation and mutual control of all institutions with-
in the state, founded on the principle of separation of powers, constitution-
al review of the legislative, independence of judiciary, decentralization and
local government, as well as on constitutional guarantees on the protection
of human rights and fundamental freedoms. Finally, the constitutionalism
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requires the true democratic political system that is functioning on the
mentioned principles, and within the framework of the constitutional solu-
tions developed pursuant to the constitution. In such political systems the
state power is grounded on the confidence of the voters expressed in elec-
tions, and it is responsible before the people or before the representative
bodies elected by the people. That is why the state power takes care of the
supremacy of the constitution in the legal system and practical activities.!
It is important to mention that the majority of agents of the constitutional-
ization are scholars, not politicians.?2 So the main task of the constitution-
alism and its supporters is that the executive branch should function with-
in the constitutional framework, because the politicians that make the
executive tend to create arrangements that do not always follow the
constitution and its regulation. On the other hand, constitutionalism may
be criticised as an unrealistic “promise of the end of politics".3 The answer
to that can be found in two things: the law is simultaneously a product of
political activity and its organizer that limits the political action. Moreover,
the constitutional law and politics are mutually constitutive, so the
constitutionalism is not only the apolitical theory, although it is widely
considered being above everyday politics.4

The principle of the rule of the law is an essential requirement for the
constitutionalism. This principle, as well as the principle of separation of
powers, is the ideal of the idea about the constitutional rule and fundamental
principle of the relations between the rulers and those that are being ruled
that expresses the idea that all free citizens are being ruled by the laws
and not by men. It requires the respect of the Constitution and of the
entire legal system.

The sense of the requirement for obedience to the law is different towards
that what represents a duty of the state bodies from that what is required
from a citizen. In principle, the citizens are allowed to do everything that
is not forbidden by the constitution or by the regulations grounded on the
constitution. On the contrary, the sense of this requirement towards
administrative and judicial bodies that directly apply the law is reverted.
These bodies may act only within the limits allowed by the law and make
decisions grounded on the law.

2.2. Deficits of the constitutionalism

Criticism of the constitutionalism is based on the thesis that this theory is
often undemocratic. According to such view, constitutions do not exist just

! See more: Branko Smerdel: "Ustavno pravo europske Hrvatske" (“Constitutional Law of European

Croatia"), Zagreb, 2013, p. 9 -14

See: Anne Peters: "The Merits of Global Constitutionalism", Indiana Journal of Global Legal Studies,
Vol. 16; 2009., p. 401

Jan Klabbers: "Constitutionalism Lite", International Organizations Law Review. Rev, 2004,
Koniglijke Brill NV, Leiden, The Netherlands, p. 31, 48

Anne Peters, infra note 1, p. 407.
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to limit and restrain the power, they are supposed to give the power to the
ordinary people in the democratic process allowing them to control the
sources of the law as well the executive branch according to their aspira-
tions, what is surely democratic political statement, not constitutional.
Perhaps such criticism of constitutionalism is expressed mostly by the
political scientists, not lawyers. But everyday practice in the work of the
executive branch, state administration or their activities within the work on
legislative projects often leaves to the constitutionalists a wide space for
criticism.6 The written constitutions often lack precise regulation given that
they entail only the legal principles that ought to be implemented within
the legislation, so sometimes the interpretation comes to play. As a medi-
um for solving possibly wrong interpretation of the relatively short consti-
tution, the Constitution of the Republic of Croatia (further: the Croatian
Constitution), for example, contains special article that provides a list of
the highest constitutional values which serve as a criterion for its interpre-
tation.

As many others, the Croatian Constitution is grounded on the ethic prin-
ciple, expressed through the fundamental values. These fundamental val-
ues of the Croatian Constitution, referred in the Constitution as the high-
est values, are stipulated in its Article 3. They are as follows: freedom, equal
rights, national and gender equality, peace-making, social justice, respect
for human rights, inviolability of ownership , conservation of nature and the
environment, the rule of law and a democratic multiparty system.?” These
values have already been prescribed by the 1990 Constitution as the basis
for the creation of modern democratic state. Afterwards, the Croatian
Constitution was amended for the first two times in 1997 and in 2000, and
in Article 3 was added the provision stipulating that these highest values
are the basis for the interpretation of the Constitution. At the same time
another value was added as well — equality of gender. All these highest val-
ues represent the fundamental ethic concept underlying the Croatian
Constitution.

Observed through the principles of constitutionalism, the importance of
Article 3 of the Croatian Constitution is in the fact that it entails the list of
the highest criteria for the interpretation of each constitutional provision,
given that the text of the Constitution is relatively short. It comprises 152

o

Jeremy Waldron: "Constitutionalism — A Skeptical View"”, in Thomas Cristiano, John
Christman:"Contemporary Debates in Political Philosophy"”, Wiley-Blackwell, 2009, p. 279.

Sanja Bari¢ analyses the main objections to the legislative process in Croatia that occur from time
to time, referring to the transparency and participation of citizens in the debate that precedes the
legislative process in the Parliament, and gives some recent examples. See: Sanja Bari¢: “Predklinicki
problemi hrvatskog konstitucionalizma: dvojbeno funkcioniranje vladavine prava u formalnom smislu”
(Preclinical Problems of the Croatian Constitutionalism: Doubtful Functioning of the Rule of Law in a
Formal Sense), Zbornik Ustav i demokracija i domaci odgovori, HAZU, Zagreb, 2012, pp. 256-264.
Drafts of the Croatian Constitution in 1990 did not content the same number of highest constitution-
al values. After many sessions the Constitutional commission that prepared the text of the final draft
has foreseen the article 3 with the largest list of the values, as are listed today. See Duka arin,
"Nastanak hrvatskog Ustava" (Creation of the Croatian Constitution), Narodne novine, 1997, p. 270.
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articles, and sometimes they have to be interpreted to match the precise
and real meaning of the entire Constitution as well as its single provisions,
especially regarding some very wide terms as social justice or inviolability
of ownership. To avoid arbitrary and voluntary comprehension and inter-
pretation, the Croatian Parliament has introduced these criteria in the text
of the Constitution by enumerating the highest values which must inspire
the interpretation of every single provision.8 The Croatian Constitutional
Court has developed very significant practice of interpretation of almost
every of these values.? The only value that has not been subjected to the
further interpretation wuntil now is the peace, just because the
Constitutional Court has not yet received a case that would require the fur-
ther interpretation of this value. At the same time, the highest constitution-
al values in Article 3 of the Constitution serve also as guidelines to the
Croatian Parliament (Hrvatski Sabor) for elaborating single rights and free-
doms in the legislation. After some doubts, the Croatian Constitutional
Court has found that the highest values cannot be considered direct con-
stitutional grounds for the protection of the constitutional human rights
and freedoms through the institute of constitutional complaint, but they
have to be taken into consideration together with other guarantees of
rights and freedoms. Furthermore, the highest values have to be taken into
account by the judges of regular courts as guidelines in solving concrete
cases, because the courts have to judge on the basis of the Constitution,
laws, international agreements and other valid sources of the law.10.11
Within the process of accession of the Republic of Croatia to the European
Union, the respect of human rights was very strictly supervised.!2

3. Constitutional monitoring and the deficit of constitutionalism

The constitutional principle of constitutionality and legality obliges the leg-
islator and other secondary creators of legislation to obey the Constitution
and law, including the acquis of the Council of Europe with the European

8 See Arsen BaCi¢, “Mijesto i uloga ustavnih vrednota u demokratskom konstitucionalizmu” (Position

and Role of Constitutional Values in Democratic Constitutionalism), in collected works "Dvadeseta
obljetnica Ustava Republike Hrvatske" (The twentieth Anniversary of the Constitution of the
Republic of Croatia), Croatian Accademy of Sciencies and Arts, Zagreb, 2011, p. 137-142; the same
author, Ustavno pravo Republike Hrvatske (Constitutional Law of the Republic of Croatia), Split, 2006,
pp. 105, 106.

9 Analysis of the interpretation within the deliberations and decisions of the United States Supreme
Court throughout the history may be found in Antonin Scalia, A Matter of Interpretation — Federal
Courts and the Law, Princeton University Press, Princeton New Jersey, 1997, pp. 37-47; the com-
ments of Ronald Dworkin in the same book, pp. 115-127.

' See Branko Smerdel, Temeljne znaClajke ustavnog poretka Republike Hrvatske na dvadesetu obljetnicu
+BoZiénog Ustava" (Fundamental Characteristics of the Constitutional Order of the Republic of
Croatia on the 20th Anniversary of the ,Christmas Constitution"} in Ustav Republike Hrvatske
(Constitution of the Republic of Croatia), Informator, XV ed., Zagreb, 2010, pp. 98, 99.

I Comparative analysis of the interpretation methods of constitutional provisions see in Peter Haberle,
Ustavna drZava (Constitutional State), Politi¢ka kultura, Zagreb, 2002, pp. 115, 116.

'2 The respect of human rights, including the rights of national minorities, is a fundamental issue for
accession to the European Union. See the contemporary survey of these rights and political criteria
in Tanja Cerruti, L'Unione Europea alla ricerca dei propri confini (The European Union in Search of
its Own Boundaries), G. Giappichelli editore, Torino, 2010, pp. 102-125.



Convention for the Protection of Human Rights and Fundamental
Freedoms, as its most important source.!3

The lack of respect or neglect of the constitution is often the executive
power's modus operandi, either through its own decisions and second-
ary legislation, either through legislative bills and proposals, which are
very often passed in the parliament without serious critical debate. After
all, majority of members of parliament are not experienced lawyers who
would be able to see which solutions proposed by the government are
not in line with the constitution or other reqgulations. Anyway, democrat-
ic multiparty system is the guarantee of freedom as well the realization
of fundamental constitutional principles through the competition of
political parties and peaceful change of the government by the decision
of voters on elections. Pluralism of political parties with the existence of
the opposition is essential for the criticism of the government and offer-
ing of the alternative to the voters. The competition between political
parties has to ensure the responsibility before the constitution and law,
as well as the general supervision of functionaries that are actually in
office.

That is why the concept of constitutionalism —the constitutional review
—has some specific aspects as well. In the American debate, the constitu-
tional scholars and lawyers are unanimous that a strong conception of con-
stitutionalism, especially as articulated through a strong version of judicial
review, is one that compromises democracy.!4 The Croatian Constitutional
Court,!> for instance, in its constitutional position follows classic examples
of the Austrian and German Constitutional Courts based on the ideas of
Hans Kelsen's theory of constitutional review, but it also develops its own
system and practice.!® The Croatian Constitutional Court has really many

3 Comprehensive analysis of the European Convention on Protection of Human Rights and
Fundamental Freedoms and its implementation in the case-law of the European Court for Human
Rights in Strasbourg, which is being followed and implemented by the Constitutional Court of
Croatia, can be found in the book written by its former president. See: Jasna Omejec: “Konvencija
za zatitu ljudskih prava i temeljnih sloboda u praksi Europskog suda za ljudska prava” (European
Convention on Protection of Human Rights and Fundamental Freedoms in the Case-law of the
European Court of Human Rights), Novi informator, Zagreb, 2013.

See: Ronald Dworkin: “Freedom's Law: The Moral Reading of the American Constitution”, Cambridge
Massachusetts, Harvard University Press, 1996, pp. 18, 19.

According to the Croatian Constitution, the Constitutional Court of the Republic of Croatia is a sep-
arate body with special competences, and its decisions may have impact on all the three branches
of the state power. The Constitutional Court is not part of the judicial system, but the state body
sui generis. It consists of 13 judges elected by the Croatian Parliament for a term of 8 years from
among notable jurists, especially judges, public prosecutors, lawyers and university professors of law.
The main constitutional guarantees for the independent and stable position of the Constitutional
Court are the stability of the position of its justices, and their immunity. See: Davor Krapac:
“Postupak pred Ustavnim sudom Reoublike Hrvatske — ustrojstvo i proceduralni elementi ustavnog
nadzora” (Procedure before the Constitutional Court of the Republic of Croatia — Organization and
Procedural Elements of the Constitutional Review), Narodne novine, Zagreb, 2014, pp. 22 — 60.
According to Peter Haberle it impossible to implement one country's model of constitutional judi-
ciary in another country. "Every single constitutional culture of certain country has grown individu-
ally and has to be respected as "autonomous” (translated and quoted from the Croatian edition). See:
Peter Hgberle, “Ustavna drZava” (Der Verfassungsstaat — The Constitutional State), PolitiCka kultura,
Zagreb, 2002, p. 119.
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competences, but there are three of them that are the most important for
the topic that is being discussed in this paper. The most important one is
that the Court decides on the constitutionality of laws enacted by Croatian
Parliament and may repeal a law if it finds that it is unconstitutional. The
task of the Constitutional Court is, by following the Kelsen's juridical
model of the constitutional review by the interpretation of the Constitution,
to prevent the arbitrariness of the authorities and serious structural aberra-
tions.!? The Court also decides on the constitutionality and legality of reg-
ulations passed by the executive branch of power (President of the
Republic, the Croatian Government and ministries) and by the public
administration, as well as by local units. The Court may repeal or annul
any such reqgulation if it finds it unconstitutional or illegal, and in that way
the Constitutional Court contributes to the realization of the concept of
constitutionalism, because it serves as a last corrective element within the
Croatian system of state power and its institutions. If some laws or second-
ary legislation are unconstitutional, the Constitutional Court shall repeal
them, and the Parliament is obliged to pass the new regulation that is in
accordance with the Constitution. So, the whole system is envisaged to cor-
rect itself.18

On the other side, the Constitutional Court protects human rights and
fundamental freedoms in proceedings instituted by a constitutional com-
plaint.!9 In such proceedings the Constitutional Court may quash any
judgment passed by any Croatian national court, including judgments of
the Croatian Supreme Court, and any individual act passed by any other
authorized administrative body (or independent bodies with public com-
petences), if it finds this act violates the constitutional right of the citi-

7 Compare to Jasna Omejec: “Novi europski tranzicijski ustavi i transformativna uloga ustavnih sudo-
va" (New European Transitional Constitutions and Transformative Role of Constitutional Courts),
Zbornik Dvadeseta obljetnica Ustava Republike Hrvatske”, Zagreb, 2011, pp. 61-85.

Constitutional courts should take into account that their activity is based on the principle of self-
restraint. At the same time, they have to respect the life conditions of the society they function
in. If their inappropriate decisions sought to create, let's call them so - ideal legal proverbs, then
such decisions would not represent more than a utopia, and would probably turn life to hell of a
real chaos, although they sought perfection in the realization of the highest constitutional princi-
ples. At the same time there is the danger that constitutional courts, in meeting their goal of
achieving a fair balance between individual rights and general interests of a society, end up in
impermissible political conformism opposite to their existence as institutions that protect the con-
stitutional order and its constitutional values. See: Mario Jelui¢: “O odnosima izvrne vlasti s
pravosudem i Ustavnim sudom” (On the Relations of the Executive Branch with the Judiciary and
Constitutional Court), Zbornik Konstitucionalizacija demokratske politike, HAZU, Zagreb, 2014, pp.
81-83.

Human rights are ethic principles that set out standards of human behavior. In modern democratic
countries they are regularly protected as legal rights, but they are also protected by the internation-
al law. Human rights are generally understood as inalienable fundamental rights to which a person
is inherently entitled as a human being. That is why they are conceived as equal and universal, that
is to say the same for everyone and applicable everywhere. In last decades the doctrine of human
rights has been highly influential within the international law, global and regional institutions.
Respect for human rights is the basis for actions of state and other bodies, but also for relations of
single individuals within the state. In addition to the Constitution, other most important source of
law in Croatia regrading human rights is the European Convention for the Protection of Human
Rights and Fundamental Freedoms.
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zen in question. In this case, the bodies that have passed the quashed
decision are obliged by the Constitution to repeat the respective proce-
dures (judicial or administrative) and to bring the new decision in line
with the legal opinion of the Constitutional Court expressed in the
quashing decision. This is how the constitutional rights of citizens and
others are being protected, and this is another corrective way of con-
tributing to the constitutionality and achieving all that is required by the
political and legal theory of constitutionalism. In other words, the con-
stitutional monitoring overcomes the deficit of constitutionalism in this
way.

4, Conclusion

Although the political and legal concept of constitutionalism requires
from the state institutions to respect the limits and due procedures of
the constitution as the highest source of the law, everyday political prac-
tice shows something quite different. Political abuse of constitutional
order is often considered as the deficit of constitutionalism, so there is
no other way to correct it on the legal level than by the constitutional
review. The constitutional review and the protection of human rights and
fundamental freedoms by repealing the unconstitutional legislation con-
tributes to the concept of constitutionalism and serves as the last correc-
tive element within the system of state power and its institutions. It con-
tributes to overcoming the deficits of constitutionalism caused by the
imperfection of the work of the state institutions or by the raw politics.
To achieve these goals, the constitutional courts need to be impartial,
independent and well flanked by legal professionals of various speciali-
sations that are decisive factor for opposing to the violation of the con-
stitutional concept. Only in that way the deficit of constitutionalism shall
decrease.

By way of conclusion, let me repeat the words of Neil Walker that "demo-
cratic incompleteness remains the main justificatory foundation for con-
temporary constitutionalism and the main reason why that justificatory
foundation remains inherently fragile"20.

20 See more: Neil Walker: ,Constitutionalism and the Incompleteness of Democracy: An Iterative
Relationship”, Netherlands Journal of Legal Philosophy, No. 3/2010, pp. 206, 207.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

121



122

3

>

MARIO JELUSIC. CONSTITUTIONAL COURT OF THE REPUBLIC OF CROATIA

PE3IOME

XOTs NOAMTHYECKAsd W NPaBOBasd KOHIENIUU KOHCTUTYIIMOHAAM3Ma Tpe-
OYIOT OT TOCYA@PCTBEHHEBIX YUPEKACHUN COOAIOAQTE YCTaHOBAeHHBIe KOHC-
TUTYIIUEN TPAaHULBI ¥ HAAAEIKAIITYIO IPOIEAYPY, ITIOBCEAHEBHAS ITOAUTUYEC-
Kas IIPAKTUKA CBHUAETEABCTBYET O APyroM. [loauTmuyeckoe 3a0ymoTpebOAe-
HYe KOHCTUTYLIJUOHHBIM IIOPSIAKOM 3a4acTyI0 PAacCMAaTPUBAETCSI KakK Aedu-
IUT KOHCTUTYIIMOHAAM3MA, U HET HUKAKOI'0 APYTOoro crocoda ero Ipeopo-
A€HHS Ha IPaBOBOM YPOBHE, IIOMUMO KOHCTUTYIJMOHHOI'O KOHTPOAS. KoHc-
TUTYIIUOHHBIM KOHTPOAL M 3allfUTa IIpaB YeAOBeKa U OCHOBHBIX CBOOOA
IyTeM OTMEHBI HEKOHCTUTYIIMOHHON HOPMBI CIIOCOOCTBYIOT CTA@HOBAEHUIO
KOHIIENIIUM KOHCTUTYLIIMOHAAU3Ma. KOHTPOAB CIIOCOOCTBYET IIPEOAOAEHUIO
AePUITNTa KOHCTUTYIIMOHAAN3MA, BBI3BAHHOTO HECOBEPIIEHCTBOM PaOOTHI
rOCYAAPCTBEHHBIX YUpPEXRAEHUN. AAT AOCTHIKEHHUS 3TUX IleAell KOHCTHUTY-
LIMOHHEBIE CYABI AOAKHBI OBITH O€CIIPUCTPACTHLEIMM, HE3aBUCUMBIMU U UMETh
XOpOUINX IOPUCTOB C pas3HOM chenuaimsanyei. TOABKO TakKuM 00pa3oM
MO>XKeT OBITh COKpallleH Ae(PUIIUT KOHCTUTYIUOHAAU3MA.




THE PRINCIPLE OF SUBSIDIARITY
AND CONSTITUTIONAL TRADITIONS

ROBERT SPANO
Judge of European Court of Human Rights

Ladies and gentlemen,

1. The two concepts which form the subject of today's talk, subsidiarity and
constitutional traditions, fortunately for me, complement and reinforce one
another. As such, I am not tasked with the difficulty of resolving disputes
between them, either during today's talk, or in my day-to-day work as a
judge at the European Court of Human Rights. The two principles, in fact,
allow for a mutual dialogue of respect. Subsidiarity offers transitioning
democracies the chance to evolve and prosper in a climate that is respect-
ful of human rights, while constitutional traditions provide, at their core,
the opportunity to maintain national values in a way that protects all citi-
zens.

2. The principle of subsidiarity, rather than placing the European human
rights system on a pedestal, demands that the Court is secondary to the
national judicial systems. In practical terms, this means that the responsi-
bility for protecting and promoting human rights lies with member States
themselves, in accordance with Article 1 of the Convention, with the
Strasbourg Court merely acting as a safeguard for individuals and organi-
sations to fall back on when national authorities fail to protect them. This
fundamental principle, enshrined in the Court's case-law for almost fifty
years, ensures that human rights are applied in compliance with
Convention standards in a manner which is harmonised but takes into
account national differences. As has often been said by the Court, "By rea-
son of their direct and continuous contact with the vital forces of their
countries”, the Contracting States remain best placed to decide how best
to uphold human rights on their territories.

3. The Court's role is thus not to take the place of the domestic authori-
ties, but rather consists in external human rights oversight. This is clear
from two concepts inherent in the Convention system: first, the require-
ment that remedies be exhausted at the domestic level (under Article 35(1)
of the Convention) and, second, the doctrine of the margin of appreciation,
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which accords to States discretion as to how they wish to implement the
rights protections demanded by the Convention. So rather than erasing
constitutional traditions, the Court instead concentrates on determining
the realities of the member State in question. This allows the Court to ful-
fil two main aims: effectiveness, and pluralism.

4. Subsidiarity seeks to fulfil these aims through three main functions. First,
it reverts to domestic authorities for the protection of fundamental rights
and freedoms. Second, where necessary, it reviews the decisions of those
authorities. Finally, and this is a crucial point, it provides support in rem-
edying the defects it finds at the domestic level. In this way, the Court
seeks to strengthen the dialogue between national judicial systems and the
Convention institutions, in order to give full effect to the subsidiarity prin-
ciple (of which it is an avid and ongoing supporter). In this way, subsidiar-
ity promotes reciprocal cooperation and shared review between the
Strasbourg and domestic judges.

5. The element of cooperation is what keeps the Convention an effective
living instrument, able to adapt to changing societies and take account of
different constitutional traditions. Far from wishing to retain jurisdiction of
all domestic disputes for itself, the Court seeks to encourage the fulfilment
and promotion of subsidiarity, and frequently states its support of this prin-
ciple in explicit terms in its judgments. The Convention system therefore
respects constitutional traditions and, in return, asks that domestic judges
respect the principles it safeguards through careful, reasoned and applied
decision-making that keeps the goal of fundamental rights protection firm-
ly in mind.

6. Two requirements consequently arise out of the subsidiarity principle.
The first relates to the way national judiciaries protect human rights. It is
clear that the most effective way to implement rights protections is to allow
them to flow throughout the domestic legal system. As such, individual
judges should infuse European human rights principles at the national
level in a way that harmonises the two systems and allows for an organic
appreciation of the relevant principles. This will inevitably lead to the blos-
soming of democratic freedoms and effective direct application of rights
protections at the national level. In this way, domestic judges can limit the
subjective and discretionary decision-making that leads applicants to seek
recourse at the Strasbourg Court.

7. Implementing European human rights law in domestic decisions will not
only help to make the rights protected by the Convention meaningful for
all citizens. It will also ensure that the rule of law is upheld and that the



existing constitutional mechanisms seeking to guarantee fundamental free-
doms are improved, thereby strengthening and reinforcing rights-facing
constitutional traditions. It is clear, then, that the notion of subsidiarity has
been largely undervalued in the development and flourishing of transition-
ing democracies. Rather than being regarded as an external entity impos-
ing itself at the top of the domestic legal hierarchy, the Court and its case-
law should be regarded as invaluable tools to help guide the development
process.

8. The second requirement arising out of the subsidiarity principle is that
States bring their national legal order in line with the Convention. As I
have already mentioned, the most effective way to protect human rights is
for domestic judges to infuse the relevant principles into their legal sys-
tems in a way that harmonises constitutional traditions with European
human rights law. When national judges take the Convention into account
during their decision-making, a body of domestic jurisprudence develops
which systematically takes into account the principles laid down in
Strasbourg. This undoubtedly offers stronger protections for those present
on the State's territory, who, where necessary, are able to rely on domes-
tic decisions that have been taken in the context of local constitutional tra-
ditions, rather than having to seek remedy at Strasbourg. Effective harmon-
isation of European human rights law by domestic judges is what truly
embeds respect for rights and freedoms in national legal systems and in
societies as a whole.

9. To conclude then, the role of domestic judges, the most crucial one to
the effective functioning of the Convention system, is to decide every case
in careful consideration of the principles set out in Strasbourg. Subsidiarity
allows the role of national courts as judges of the Convention to be
enhanced. It also allows the European Court to take into account the prac-
tical differences which arise between Convention states, seeking to create
an effective dialogue rather than a solitary didactic address. This works
because, fundamentally, the national and Strasbourg courts do not share
diametrically opposed visions of human rights. Judges at both levels have,
as their priority, the rule of law and protection of fundamental rights.
Subsidiarity therefore grants the perfect opportunity to allow the relation-
ship of cooperation and mutual respect — for constitutional traditions on
the one hand and for European case-law on the other — to grow.
Ultimately, therefore, the national courts have the most prominent role to
play in upholding human rights, while the Strasbourg Court remains in the
background, ready to act not only as a supervisory safety net but, more
importantly, as a willing collaborator.
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B AOKAAAE PACCMATPUBAIOTCA ABA OCHOBHBIX ITOHATHMA: CY6CI/IAI/IapHOCTB 41
KOHCTUTYIIUOHHBIE TPAAUIIVN.

CY6CI/IAI/IapHOCTB AdeT CTpaHaM C HepeXOAHOﬁ AeMOKpaTHeﬁ BO3MOJXHOCTB
Pa3BUBATHCA U IIPOLIBETATH B CpeAe, TAe YBAKAIOTCs IIpaBa YEeAOBEK4, B TO
BpeMsi KaK KOHCTUTYIUOHHBIE TpapAUIIWH, IIO cBOeM CyTH, AQIOT BO3MOX-
HOCTB 3dlIMIIIAaTh HAITMOHAABHBIE ITI€HHOCTH.

CyOcrAMApHOCTL B IMPAKTUYECKOM IIAAHE O3HAYaeT, YTO OTBEeTCTBEeHHOCTh
3@ 3AlIUTY IIPAB YeAOBEKA A€KUT Ha CAMUX I'OCYyAAPCTBaX-yAeHaX B COOT-
BeTcTBUM CO cTarbel 1 KomBennum, a CTpacOyprcKuu Cya IIPOCTO BBICTY-
IIaeT B KaueCTBe rapaHTa 3allWTHI IIPAB, KOTAQ HAIlMOHAABHEIE OPTAHEBEI HE
B COCTOSIHMU CAeAAThb 3TO. CypA CTPEMUTCS K YKPEIACHUIO AMAAOTa MEKAY
HAIlMOHAABHBEIMU CYA€OHBIMU CHUCTEMAMH M yupexpeHUsAMU KoHBeHIIHH.
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Abstract

Any constitutional order ideally desires to use its sources of law to govern all
issues in social relations that need to be regulated. Other regulations are then
used to elaborate on the realisation of such social relations where individual acts
are used to apply general norms to specific relations between natural and legal
persons. However, despite the ongoing development and improvement of con-
stitutional orders and an increase in the number and type of the generally bind-
ing formal sources of law, it is never possible to legally regulate in advance all
relations in society. The said situation is a result of the fact that relations in real
life develop and change very quickly. Relations in real life are too complex to
be anticipated by law.

This situation is the critical reason for legal gaps to occur in the legal system,
specifically those that the legal system cannot keep up with in view of the faster
development of social relations and which are referred to as ex post facto legal
gaps. However, one should not neglect those legal gaps that appear at the
moment of adoption of a legal act (norm), because at the time of regulating a
social relation to which such a generally normative and legally binding legal act
refers the legislator failed to regulate them.

This paper examines how the term legal gap is defined from the aspect of doc-
trine and from the aspect of constitutional case law.

The aim of this paper is to examine the impact of legal gaps on the fundamen-
tal values and principles of the constitutional order and on the constitutional
order as a whole. The paper also examines the competence of the Croatian
Constitutional Court to identify legal gaps and its role in the elimination of such
gaps in order to prevent them from causing instability in the constitutional order
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by jeopardising the rule of law, legal certainty, and the principles of constitu-
tionality and legality.

Keywords: legal gaps, monitoring compliance with the Constitution and laws,
supervisory control of the passing of laws for the execution of the Constitution,
laws and other regulations, constitutional complaint, human rights and funda-
mental freedoms, rule of law, constitutionality and legality, legal certainty, noti-
fications.

1. Introduction

Any constitutional order ideally aims to have a legal situation where all issues
arising from social relations that need to be legally regulated are wholly and
consistently regulated by its legal sources. However, despite the ongoing devel-
opment of legislation and the never-ending multiplication of legislation that
regulates social relations, experience tells us incontestably that in social rela-
tions it is never possible to anticipate and legally regulate everything.

The consequences in any legal system are legal gaps or legislative omissions. A
similar situation arises if one analyses any of the social relations in segments,
based on its characteristics, and also the legislation that regulates it. Indeed,
legal gaps and legislation go hand in hand, simply because life is always more
complex and faster in its development and in its changes than law can follow.
In this sense, legal gaps or legislative omissions are an inevitable consequence
of an imperfect constitutional order. It is thus indisputable that, to a greater or
lesser extent, they exist in any constitutional order. The existence of legal gaps
or legislative omissions within a constitutional order has a generally negative
impact on its consistency, uniformity and effectiveness, as well as on its high-
est values, in particular the rule of law, legal certainty, and constitutionality and
legality. In specific social relations, legal gaps lead to inequality before the law
and to the unequal application of the law in identical cases, thus potentially
leading to discrimination of those participating in legal relations.

Legal gaps are a problem encountered by all bodies enforcing, construing and
applying legislation in specific cases. Such bodies endeavour to resolve the prob-
lem of legal gaps in specific cases via interpretative methods and the method of
analogy, where, to fill the legal gap, they create a rule which is in conformity
with the aim and spirit of the legislation where the legal gap is found, which does
not undermine the principle of constitutionality and legality, and which natural-
ly applies only to that case. Under no circumstances may it become a rule — a
source of law — for resolving all other identical or similar cases. Besides, it can-
not and may not be obligatory as a source of law for the body that created it at
the time of resolving some new or a similar case to appear before it.



In other words, the body concerned may resolve a new case differently, precise-
ly because the rule that fills a particular legal gap, created by the competent
authority applying the legal act that manifests a legal gap, is not a source, since
it is not a generally binding legal norm adopted as a generally normative legal
act by the body competent to execute it.

In the field of criminal law, legal gaps are impermissible.

Legal gaps, in view of their impact on the fundamental values of the constitu-
tional order and its principles, such as the rule of law, constitutionality and
legality, legal certainty and the protection of human rights and fundamental
freedoms, are a matter of interest not only, for example, for civil law but also
for constitutional law, thus necessarily being a matter of interest for the
Constitutional Court.

In the Republic of Croatia, the relationship, jurisdiction and activity of the
Constitutional Court towards legal gaps arise from the concept used to consti-
tutionally regulate the position, tasks and jurisdiction of the constitutional adju-
dication process.

In terms of legal gaps or legislative omissions, the Croatian constitutional order
does not recognise the terms expressly and neither does it empower the
Constitutional Court to examine and conduct a review of the constitutionality
and legality of legal gaps. The Constitutional Court of the Republic of Croatia
took a stand that it is not competent to decide on the existence of legal gaps in
proceedings for the review of constitutionality of a law and the constitutionali-
ty and legality of other regulations, although for the Constitutional Court and
for legal theory it is indisputable that legal gaps are indeed encountered in such
proceedings. However, legal gaps exist not only in cases where there is no legal
norm, but in cases where legal provisions are partial and incomplete, and there-
fore constitutionally unacceptable because, for example, they lead to the
inequality of legal subjects included in the provision stipulating a particular
right of such subjects who are not in a particular position on account of the
omission of the legislator, even though they should have been. All such ques-
tions, as well as others, have a constitutional dimension that is quite significant
for constitutionality and legality and for the protection of human rights and fun-
damental freedoms guaranteed by the Constitution.

Thus, they are a matter of interest for the Constitutional Court and the constitu-
tional adjudication process. How and in what way is the Constitutional Court of
the Republic of Croatia handling the question? What is its jurisdiction in terms
of legal gaps and how can it influence the filling of such legal gaps through its
actions, and how can it protect the principles of constitutionality and legality
and the rule of law and legal certainty? These are all matters that will be exam-
ined further in this paper.
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2. On the term “legal gaps”

The question of legal gaps in the Republic of Croatia has primarily been part of
the work of theorists of law and theorists of the state. For the purposes of the
best possible understanding of the problem, I shall present certain theoretical
positions relating to legal gaps.!

Professor Berislav Peri¢, in his stance on legal gaps, starts with the following
position: “There will always be cases that cannot be subsumed under ‘their
own’ norm, because the legislator did not anticipate a case of that kind (he did
not anticipate that it would appear) or omitted (forgot) to provide for it.
Therefore the legal system is ‘porous’ (‘it has holes’), it is unfinished, unstated.
Phenomena of this kind are known as legal gaps. These are legal phenomena
when a case occurs that should be legally covered, regulated and resolved, but
the necessary legal norm to do so does not exist”.2

Professor Nikola Viskovi¢ devotes even more detail and space to legal gaps in
his book entitled “The State and Law”. He defines the terms, establishes caus-
es for their occurrence, and offers a classification of gaps, while at the same
time establishes both the definitions and their differentiation on the basis of
such definitions. He writes:

"(...) in any society there are certain kinds of relationships that have the three
characteristics mentioned that make them ‘governable by law’ (importance for
the survival and good of society, containing strong conflicts of interest and
externally controllable), which shows that they should be legally regulated, but
they nonetheless remain either completely legally unregulated or insufficiently
regulated. Such relations are called legal gaps.

This (...) mostly happens for two reasons:

First, when one state and legal system are overthrown (by revolution, coup,
secession), the lawmakers of the new state and legal system may not immedi-
ately create new legal regulations immediately to replace all those that have
been repealed, so that for a time some social relations remain unregulated. This
happens rarely, at least in modern societies, because the new lawmakers usual-
ly avoid the grave consequences of legal gaps by either permanently taking over
the legal norms of the old order, or by immediately enacting new ones to replace
those being repealed. This was, for example, done when the Republic of Croatia
gained independence from the SFR Yugoslavia in 1990.

The second and more common reason for legal gaps is the appearance of new
kinds of socially important and conflicting relations that the lawmakers do not

The Constitutional Court of the Republic of Croatia provided a fine overview of the doctrinal approach to the term
and the types of legal gaps in its materials entitled “Problems of Legal Gaps in Legislative Practice”, Constitutional
Court of the Republic of Croatia, No. SuP-MS-2/2008. This material was used as a source in the writing of this paper.
2 B. Peri¢: "Drzava i pravni sustav" [The State and Law], Zagreb, 1994, pp. 223-225.



immediately recognise as such or those relations are for various reasons late to
regulate. This is the reason for most of the legal gaps in modern societies where
technical advance with increasing frequency and suddenness brings new rela-
tions that could not even have been anticipated several decades or years earlier,
so the lawmakers could not recognise them when they first appeared or assess
their importance. In the modern world, these are relations in the fields of: a)
ecology; b) health; c) bioethics; and d) culture.

(-..)

Besides the basic meaning of the term ‘legal gap’, legal experts also recognise
technical legal gaps and value legal gaps. Unlike the basic meaning, where the
gap lies outside legal regulation (as a relation that has not been regulated), legal
gaps in these two meanings lie within legal regulation. A technical legal gap
results from the insufficient normative covering of a legal relation, of poor nor-
mative regulation, a) either because some important element is missing, e.g.,
sanctions or the jurisdiction for taking legal actions are not prescribed; or b)
because the regulation is expressed using unclear and undetermined concepts,
e.g., abstract concepts or so-called ‘legal standards’, such as conscientiousness,
integrity and confidence, restraint, incompatibility of character. A value legal
gap is the view of some subjects that the norm regulates a social relation unjust-
ly or in some other value-deficient way, and that it must therefore be changed
or brought into harmony with the values that these subjects uphold.”3

Professor Duro Vukovi¢ has a particularly interesting approach to legal gaps,
especially in terms of the reasons for their appearance. In “The Legal State”, he
writes: “Gaps can appear when the legislator does not delve deeply enough into
the material he is regulating. They can also be the result of insufficient knowl-
edge of legislative technique. The legislator may also intentionally fail to regu-
late a particular issue, leaving the matter to be solved in practice. Legal gaps can
appear initially, when the legislator, after passing the general act, does not reg-
ulate all the issues. Legal gaps can also appear later when social conditions
change and the legislator does not keep up with the changes and does not react
in time”.4

Professor Fuad Muhi¢, a theorist of state and law from Bosnia and Herzegovina,
embraces a similar approach concerning legal gaps. In his book “Theory of the
State and Law”, he writes about this concept by stating, among other things:
“Situations that are not regulated by a general legal norm, but the content of
which is still of interest to the order, which is why the order requires them to be
subjected to subsequent legal treatment. Legal gaps undoubtedly appear for at
least two reasons: life is incomparably richer than the need of the order to be

* N. Viskovié: "Drzava i pravo" [The State and Law], Birotehnika, Zagreb, 1997, pp. 218-220.
* D. Vukovié: "Pravna drzava” [The State Governed by Law], Zgombi¢ i Partneri, Zagreb, 2005, pp. 107-108.
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comprehensive, which makes the order helpless when it comes to the exact
prognosis of situations that will appear; and the order itself, even if it were to
have a certain ability to make prognoses, does not have adequate, technical
means for each individual regulation®.’

It is evident from this overview of doctrinal approaches to the problem of the
concept of legal gaps that there is essentially a relatively high degree of agree-
ment among theorists, despite certain differences, concerning the definition of
legal gaps, their causes, and types. Basically, a legal gap can be defined in sim-
ple terms as the absence of “rules for resolving a particular case”. In other
words, a particular social relationship that needs to be legally resolved is one of
those cases “that cannot be subsumed under their norm, because the legislator
has failed to anticipate such a case (did not foresee that it would appear) or
failed (omitted) to resolve it”.6 However, the recognition of legal gaps and how
to differentiate them from the so-called autonomous situation where the legis-
lator does not want to regulate legally and leaves it up to the autonomous deci-
sions of legal entities (e.g., in accordance with the customs and traditional con-
ventional rules of conduct) is not easy, but not impossible either. Professor
Dusko Vrban holds that in the implementation of this legal transaction, legal
experts start from the nature of law and the use of legal techniques. He consid-
ers that this is so because “legal gaps appear only under the following circum-
stances: a) the legislator did not consciously (intentionally) leave out some
beings, actions and conditions; b) an important legal area or legal branch is not
regulated and by its nature should be; and c) filling the gap will not contradict
the basic principles of the country’s legal order. If these circumstances are not
fulfilled, it is the case of a legally irrelevant or indifferent space”. If the matter
concerns an area of social relations that are not “irrelevant” or “indifferent”, the
question of the way of completing such gaps arises in the resolution of specific
legal relations. In such situations, judges are on the one hand authorised to inter-
pret legal legislation and apply the method of analogy and other common legal
techniques by examining and acting further to value criteria.’

Still, one should mention that the legal norm that was identified to fill a legal
gap in the resolution of a particular case is not in the formal legal sense a new
source of law, although it can be the basis for resolving other cases in court or
administrative practice. Whether it will be used in this way or not will depend
on the discretionary decision of the authority resolving the case, but such
authority is not under any obligation to accept it and apply it. Further, such legal
norm is not binding on the authority (e.g., the court) that adopted it in the reso-
lution of future cases. Namely, the authority may decide to resolve some “new”
case differently.

* F. Muhi¢: "Teorija drzave i prava" [Theory of the State and Law], Sarajevo, 1998, p. 326.
% B. Peri¢: ibid, p. 225.
7 D. Vrban: "Drzava i pravo" [The State and Law], Golden marketing, Zagreb, 2003, p. 462.



In terms of social relations that govern criminal law, the theorists of legal sci-
ences agree, even further to express criminal legislation, that a legal gap may
not exist in Europe. Namely, in this field of social sciences, starting from the
principles of the rule of law, legal certainty, and the constitutionality and legal-
ity that apply to this area in the strictest form, especially with a view to protect-
ing human rights and fundamental freedoms, legal gaps are impermissible. This
follows from the rule that criminal acts may be laid down only by law, that is,
that the old maxim of Roman law should be respected: nullum crimen, nulla
poena sine lege.

3. The constitutional framework for the position
of the Constitutional Court on legal gaps

Legal gaps can and do have considerable impact on the consistency of the con-
stitutional legal order and on achieving compliance with the Constitution and
laws, but also, in specific cases resolved by the competent authorities, on the
exercise of the principle of the equality of all before the law, and that the law is
applied uniformly in cases of the same kind.

This is why they cannot and may not be circumvented in constitutional law pro-
ceedings conducted by constitutional courts. Constitutional courts encounter
legal gaps both in proceedings concerning abstract control of constitutionality
and legality and in specific constitutional disputes following constitutional
complaints where they examine and decide on violations of human rights and
fundamental freedoms guaranteed by the constitution. The form and content of
actions that are taken by constitutional courts regarding legal gaps are defined
and stipulated in the relevant legislative acts (in the Republic of Croatia, exclu-
sively those with constitutional force and of a constitutional nature) as one of
the competences of the Constitutional Court.

Jurisdiction of the Constitutional Court of the Republic of Croatia is regulated
by norms having constitutional force, that is, it is regulated by the Constitution
and the Constitutional Act on the Constitutional Court, which has the same
force as the Constitution, since the framer of the Constitution stipulated in
Article 132 of the Constitution that it is “adopted in accordance with the proce-
dure determined for amending the Constitution”.8

Certain authors hold that it is possible to divide activities of the Constitutional
Court of the Republic of Croatia arising from its competence into basic and
other competences laid down in the Constitution (e.g., B. Smerdel and S. Sokol
included such a division of activities in their book: “Ustavno pravo”
[Constitutional Law], Zagreb, 2003).

§ Constitution of the Republic of Croatia, Article 132.2, Official Gazette 85/2010 — consolidated text.
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Basic competences would be those expressly stated in Article 129 of the
Constitution, including those to:

- decide upon the compliance of laws with the Constitution;

- decide upon the compliance of other regulations with the Constitution and
laws;

- decide on the constitutionality of laws and the constitutionality and legality of
other regulations which are no longer valid, provided that less than one year
has elapsed from the moment of such cessation until the filing of a request or
a proposal to institute proceedings;

- decide on constitutional complaints against individual decisions taken by state
bodies, bodies of local and regional self-government and legal persons vested
with public authority where such decisions violate human rights and funda-
mental freedoms, as well as the right to local and regional self-government
guaranteed by the Constitution of the Republic of Croatia;

- monitor compliance with the Constitution and laws and [...] report to the
Croatian Parliament on detected violations thereof;

- decide upon jurisdictional disputes between the legislative, executive and
judicial branches;

- decide, in conformity with the Constitution, on the impeachment of the
President of the Republic;

- monitor compliance of the platforms and activities of political parties with the
Constitution and [...], in compliance with the Constitution, ban non-compli-
ant parties;

- monitor whether elections and referenda are conducted in compliance with the
Constitution and laws and [...] resolve electoral disputes falling outside the
jurisdiction of the courts;

- perform other duties specified by the Constitution.”

Such other duties as referred to in the Constitution are actually part of the com-
petence of the Constitutional Court of the Republic of Croatia in terms of form
and content. They are also defined by the norms of the Constitution. They are
not included in Article 129, but in the provisions of other articles that regulate
specific issues in the constitutional structure, and the need arises from the sub-
stance of the constitutional relationship when constitutionally prescribed cir-
cumstances for the operation of the Constitutional Court of the Republic of
Croatia are met. The competences relate to:

- general supervision of the adoption of legislation (laws and other regulations)
for the execution of the provisions of the Constitution if the Constitutional

° Atrticle 129 of the Constitution of the Republic of Croatia, Official Gazette 85/2010 — consolidated text.



Court establishes that a competent body charged with enacting a regulation
has failed to do so: “it shall notify the Government thereof, and shall notify
the Croatian Parliament when the Government has been charged with enact-
ing such regulation and failed to do so”’;10

hearing a solemn oath of the President of the Republic declaring loyalty to the
Constitution;!!

- making a decision concerning the existence of circumstances that the
President of the Republic is prevented from discharging his/her duties as a
result of illness or incapacity and when the Speaker of the Croatian
Parliament assumes the office of President pro tempore;12

- making decisions about the onset of circumstances, such as the death, resig-
nation, or decision of the Constitutional Court on the responsibility of the
President of the Republic of Croatia for a violation of the Constitution, when
his/her office terminates, and the office of President is assumed by the
Speaker of the Croatian Parliament pro tempore;13

deciding on the prior approval of detention or instigation of criminal prosecu-
tion against the President of the Republic;!4

deciding on an appeal of a judge against a decision relieving him/her of judi-
cial office;!>

deciding on an appeal against decisions of the National Judicial Council on
the disciplinary accountability of judges;!6

deciding on the constitutionality of a referendum question that requires the
calling of a referendum further to an initiative of the people.!”

It follows from the provisions of the Constitution and the Constitutional Act on
the Constitutional Court of the Republic of Croatia that the Constitutional Court
holds very wide competence, but despite this it is evident that none of the two
legal acts (and they are the only acts that regulate the competence of the
Constitutional Court) regulates its competence to examine and appraise the con-
stitutionality of legal gaps, that is, legislative omissions in the constitutional law
order expressly, that is, expressis verbis. Of course, this does not mean that the
Constitutional Court of the Republic of Croatia has not encountered the prob-
lem of legislative omissions or legal gaps in its case law and has not adopted
positions concerning them. It has been able and has been obliged to do this fur-

? Article 129 of the Constitution of the Republic of Croatia, Official Gazette 85/2010 — consolidated text.
10 Ibid, Article 130.

' Ibid, Article 95.6.

"2 Ibid, Article 97.2.

" Ibid, Article 97.3.

" Ibid, Article 106.2.

" Tbid, Article 123.3.

' Ibid, Article 123.4.

' Tbid, Article 95.
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ther to its duty to “guarantee compliance with and application of the
Constitution of the Republic of Croatia and base its work on the provisions of
the Constitution of the Republic of Croatia and the Constitutional Act on the
Constitutional Court of the Republic of Croatia".!8

In other words, pursuant to the Constitutional Act, the Constitutional Court
must base its competence laid down in the Constitution and the Constitutional
Act on the Constitutional Court of the Republic of Croatia on the provisions
thereof, but it is even more significant that its operation should be based on the
highest values of the constitutional order of the Republic of Croatia, as they are
the very foundation for interpreting the Constitution.’® Along with a number
of highest values, those that concern the rule of law and respect of human
rights are somewhat more pronounced. In this sense, any legal gap or legisla-
tive omission violating the highest values either directly or indirectly presents
a constitutional question that is within the competence of the Constitutional
Court.

Indirect competence of the Constitutional Court regarding legal gaps arises pre-
cisely from its direct duty to guarantee respect for and implementation of the
Constitution by interpreting its individual provisions and the Constitution as a
whole based on the highest values of the constitutional order. For advocates of
the theoretical concept of court activism, this is also the basis for its implemen-
tation in the proceedings of the Constitutional Court when it encounters the
question of legal gaps. B. Smerdel writes concerning this problem: “The creed
of court activism says that if there is a legal gap in law, constitutional judges
must resolve it based on their understanding of the constitutional provisions and
principles. The teleological method, as the most important method of
interpretation (J. Barbi¢), ... starting with the totality of the constitutional text
and the valid sources of international law, through a combination of other inter-
pretation methods, in most cases enables interpretation by which any unclear or
incomplete provisions of law are adjusted to the aims set out in the constitu-
tion".20 Professor S. Sokol, one of the former presidents of the Constitutional
Court of the Republic of Croatia, holds that if a legal gap is established, one
should bear in mind that it should be resolved, but in a way that does not result
in a violation of the principle of (and, in the constitutional law order, one of its
highest values) the rule of law. He begins by saying that “the principle of the
rule of law is accepted and elaborated by the Constitutional Court as the basic
collective criterion in its approach to constitutional interpretation. Accordingly,
the rule of law is an aim that in the specific case of constitutional interpretation

'8 Article 2.1 of the Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette 49/2002
— consolidated text.

' Article 3 of the Constitution of the Republic of Croatia.

* B. Smerdel: "Ustavno uredenje Europske Hrvatske" [The Constitutional Organisation of European Croatial,
"Narodne novine", Zagreb, 2013, p. 90.



can support the Constitutional Court in its adjudication that a legal provision is
unconstitutional because of a legal gap in the regulation of a particular relation-
ship, which, for example, leads to inequality or discriminates against a particu-
lar group. This, in our opinion, is the line that the Constitutional Court should
not cross, even when it comes to the rule of law, in order to avoid becoming the
legislator. This is why we are of the opinion that the Constitutional Court should
not, and would hardly be able to, intervene by issuing a repealing decision if the
legislator failed to regulate a particular social relationship or relationships,
which means that there is no legal provision within which a legal gap would be
found or to which it could be connected".?!

I support the said position, although I must say that, in terms of content, previ-
ously there were discrepancies in the case law of the Constitutional Court of the
Republic of Croatia. In truth, this was the consequence of a situation in consti-
tutional law that put the Constitutional Court, one could say, in a state of emer-
gency. Namely, after the independence of the Republic of Croatia, the
Constitutional Court was forced to resolve legal gaps that existed in the provi-
sions concerning constitutional procedure by interpreting certain legal provi-
sions. In the first Constitutional Act on the Constitutional Court of the Republic
of Croatia, procedural questions were not explained, and they were also insuf-
ficient, so there was a legal gap in that respect. In order to adjudicate, the
Constitutional Court had to elaborate on certain procedural issues relevant for
its proceedings by interpreting procedural provisions in its case law, and some
questions that could not be answered by interpretation were regulated
autonomously in its Standing Orders to enable adjudication in constitutional
law matters.

Regarding queries and objections that the Constitutional Court had encroached
in the field of the positive legislator that were presented in the request for the
review of the constitutionality of certain provisions of its Standing Orders, the
Constitutional Court responded in its ruling no. U-I-252/95 of 16 May 1995. In
that matter, the Ombudsperson of the Republic of Croatia filed for the review
of the constitutionality and legality of Article 53.2 of the Standing Orders of the
Republic of Croatia (Official Gazette 29/94; hereinafter Standing Orders).

"The proponent holds that the provision is contrary to Article 127.3 of the
Constitution of the Republic of Croatia and Articles 1 and 18, in conjunc-
tion with Articles 28 to 30 of the Constitutional Act. Article 53 of the
Standing Orders is a norm of a substantive law nature and cannot be sub-
sumed under the term of prescribing the internal organisation of the Court.

*1'S. Sokol: "Ustavni sud Republike Hrvatske u zastiti i promicanju vladavine prava" [The Constitutional Court of the
Republic of Croatia in the Protection and Promotion of the Rule of Law], Zbornik Pravnog fakulteta u Zagrebu, No.
6/2001, p. 1163.
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Further, the proponent shows that the nomotechnical method of the
Constitutional Act on the Constitutional Court of the Republic of Croatia
does not foresee the temporary suspension of execution of an individual act
that is disputed in a constitutional complaint; this possibility is only fore-
seen in relation to an individual act based on law or other regulation whose
constitutionality or legality is under review, while Title IV, “Protection of
Constitutional Freedoms and Human and Civil Rights”, does not allow for
the above possibility.

The proposal finds further support for the position in linguistic inconsisten-
cies, since Article 18 of the Constitutional Act uses the wording “temporar-
ily suspend execution”, and in Article 53.2 of the Standing Orders the word-
ing “postpone execution” is used.

In the proponent’s view, in the disputed part, the Standing Orders have
become a higher-ranking legal act than the Constitutional Act, although
pursuant to Article 70, in conjunction with Article 80 of the Constitution of
the Republic of Croatia, they rank fifth in the hierarchy of legal acts.

Based on the foregoing, it is proposed that the Constitutional Court of the
Republic of Croatia repeal Article 53.2 of the Standing Orders.

The proposal is not well founded.

The duties and work of the Constitutional Court are defined not only in
Article 125 of the Constitution of the Republic of Croatia, which lays down
its jurisdiction, but by the totality of the constitutional provisions overall,
the structure of state authority in which the Constitutional Court has a spe-
cial place and powers outside the legislative, executive and judicial branch-
es, as laid down in Article 4 of the Constitution of the Republic of Croatia.

The Constitution and the Constitutional Act define the constitutional pow-
ers and position of the Court in such a way that they are not under the
authority of any state body. Only the Parliament of the Republic of Croatia
is empowered to regulate the jurisdiction of the Constitutional Court in the
procedure for passing the Constitution and the Constitutional Act.

Under Article 127.3 of the Constitution, the Constitutional Court of the
Republic of Croatia shall regulate its internal structure by its Standing Orders.

Paragraph 1 of the same Article sets out the matter that is to be regulated by
a constitutional act, and this includes “other issues important for perform-
ing the duties of the Constitutional Court”.

This determination is also contained in Article 1 of the Constitutional Act
in the text ‘other issues of importance for the performance of the duties and
functions of the Constitutional Court’.

Internal organisation should include, besides issues that form part of the



usual content of the Standing Orders, all other issues of significance for
successful work and performance of the role of the Constitutional Court
that is set out in the Constitution of the Republic of Croatia and the
Constitutional Act on the Constitutional Court of the Republic of Croatia.

The Constitutional Court regulated some of the matters defined in Article
127.1 of the Constitution. Some of the matters essential for performing the
duties and work of the Constitutional Court are regulated only in principle,
leaving specific decisions to the Court. It is obligated to resolve these mat-
ters in such a way that it can perform its duties in accordance with its con-
stitutional position and powers.

In the section on the protection of constitutional freedoms and human and
civil rights, the Constitutional Act includes only three articles on the con-
stitutional complaint (Articles 28 to 30) and these regulate only questions
of admissibility, the preclusive deadline for lodging a complaint, and the
contents of a decision of the Constitutional Court further to a constitution-
al complaint.

No proceedings in connection with a constitutional complaint can be car-
ried out on the grounds of such sparse procedural regulation. Therefore, the
Constitutional Court, faced with a legal gap regarding the procedure for act-
ing in matters of constitutional law, had the power and duty to create pro-
cedural norms in the course of specific proceedings.

In the course of specific proceedings, the Constitutional Court thus created
rules of procedure for proceedings in connection with a constitutional com-
plaint by using the relevant procedural rules from other procedural acts
(Civil Procedure Act, General Administrative Procedure Act, Criminal
Procedure Act, etc.), and in certain cases, acknowledging the special nature
of proceedings before the Constitutional Court, it created new rules for its
own procedure.

Other courts and bodies vested with public authority use a similar approach,
with the difference that legal gaps in other procedural laws are relatively
rare and do not appear in such a breadth of procedural questions as in the
case of proceedings in connection with a constitutional complaint provided
for in the Constitutional Act.

The Constitutional Court, of course, considers itself bound by the rules of
procedure that it created during its own practice, as described above, and it
acted in this way from the very beginning of its work until its Standing
Orders were adopted. This way of creating procedure could have continued,
but the constitutional demand of the legal security of those who address the
Court for constitutional and legal protection lies at the very heart of pro-
ceedings before the Constitutional Court.
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The so-called system of precedent binds the Court, which knows its proce-
dural rules based on precedent, but this way of work creates considerable
problems for citizens who turn to the Constitutional Court because they
cannot be expected to know the case law of the Constitutional Court.

It is therefore useful that rules of procedure, formulated in earlier proceed-
ings, are adequately brought together, regulated, and made public.

That is also the reason why the Constitutional Court included many rules of
procedure in its Standing Orders. In this way it restricted itself, because it
is obliged to act according to the rules of its own creation; and, what is even
more important, these rules of procedure are now published in the official
journal of the Republic of Croatia — Narodne Novine — and are accessible
to everyone, which has also ensured legal security of natural and other legal
subjects who seek or will seek the protection of the Constitutional Court.

Concerning Article 53.2 of the Standing Orders (which is not a provision of
substantive law, as the applicant states, but of procedural law), it should be
stated that this institute represents a civilising development in procedural
law. This is why it must be allowed for in constitutional proceedings insti-
tuted by a constitutional complaint against a possible violation of funda-
mental freedoms and basic human and civil rights — constitutional rights.

Constitutional jurisprudence has introduced the temporary postponement of
the execution of decisions challenged under a constitutional complaint in
the interest of the person seeking constitutional justice. This brings it into
complete harmony with the basic goals of constitutional protection, i.e., the
protection of fundamental freedoms and human and civil rights, which, pur-
suant to Article 125.3, is within the competence of the Constitutional Court.

If it were not so, in many cases constitutional protection — without the time-
ly postponement of the disputed provision — would not have any real effect
on the constitutional rights of the person requesting their protection.

What has been said above shows that Article 53 of the Standing Orders
serves for the effective protection of constitutional rights.

It therefore follows that Article 53 does not deviate in content and legal
logic from the legal logic of Article 18 of the Constitutional Act.

The term used (postponement of execution) is a legal concept valid in legal
terminology and leaves no room for doubt, especially if these are cases of
the protection of a constitutional right of a particular individual or legal per-
son. Thus, there is no terminological disharmony which might affect the
constitutionality of the disputed provision of the Standing Orders”.

Perhaps the Constitutional Court showed its position regarding the filling of
legal gaps even more clearly when referring to the cited ruling in its ruling nos.



U-1-238/1995 and U-1-797/1997 of 11 June 1998. These cases also concern the
procedure of the review of the constitutionality and legality of the Standing
Orders and its Title Three — Articles 22 to 71. The proponents held that the chal-
lenged provisions of the Standing Orders were contrary to the provision of
(then) Article 127.1 and 127.3 of the Constitution of the Republic of Croatia,
since the said article expressly provides that the procedure before the
Constitutional Court is regulated by the Constitutional Act. The Constitutional
Court did not accept the proponents’ proposals, holding them to be unfounded.

In the mentioned rulings, it adopted the position that: a) it had already resolved
the matter in its ruling no. U-I-252/1995 of 16 May 1995; and b) that the
“Court, faced with a legal gap in terms of the rules of procedure in matters of
constitutional law, was authorised and obliged to create procedural provisions
in the course of the proceedings in question”.

The said situation in which the Constitutional Court filled the legal gap itself,
regardless of the fact that it was out of “necessity”, is in my opinion indis-
putably a step forward in the field of the positive legislator. However, the step
forward was temporary, since it was later eliminated in the new Constitutional
Act on the Constitutional Court that incorporated the provisions of the Standing
Orders disputed in the cases concerned in its text.

Besides these situations, the Constitutional Court of the Republic of Croatia is
still competent to act under the Constitution and the Constitutional Act on the
Constitutional Court of the Republic of Croatia and to contribute in a constitu-
tionally admissible and appropriate way in the resolution of problems concern-
ing legal gaps. The cases arise from its own jurisdiction: a) monitoring compli-
ance with the Constitution and laws; b) monitoring the adoption of legislation
for executing the Constitution, laws and other regulations; c¢) acting further to
constitutional complaints to protect human rights and fundamental freedoms
guaranteed in the Constitution.

Subjects and the institution of proceedings by which the Constitutional Court
would find out about legal gaps or legislative omissions are not expressly stip-
ulated. In principle, when it comes to such issues, the Constitutional Court of
the Republic of Croatia discovers information from applicants’ submissions by
which they initiate or propose the initiation of proceedings for the review of
constitutionality or legality via requests or proposals and for the review of con-
stitutionality and legality of other regulations, regardless of whether in such
submissions the applicants refer to a legal gap or not. A similar situation occurs
in the monitoring of constitutionality and legality and in the monitoring of the
adoption of legislation for implementing the Constitution, laws and other regu-
lations. In its case law, the Constitutional Court has taken the position that with-
in the meaning of the provisions of Articles 104 and 105 of the Constitutional
Act on the Constitutional Court, a motion to instigate proceedings for the
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review of legal gaps may be lodged by any natural and legal person competent
to initiate the proceeding for the realisation of such competences of the
Constitutional Court. It is understandable that regarding all these proceedings
the Constitutional Court may institute proceedings to examine the existence of
legal gaps or legislative omissions on its own initiative and after such proceed-
ings are over adopt the relevant decisions and take the necessary actions.

An analogous situation regarding the initiation of a review of the existence of a
legal gap, that is, legislative prohibition, exists in cases that are opened further
to actions taken following a constitutional complaint for the protection of
human rights and fundamental freedoms. Naturally, this is done always bearing
in mind who is authorised to lodge constitutional complaints.

4. Monitoring compliance with the Constitution and laws, and legal gaps

The Constitutional Court of the Republic of Croatia, pursuant to Article 129.5
of the Croatian Constitution, is competent to monitor constitutionality and
legality within the scope of its operation and report to the Croatian Parliament
on detected cases of unconstitutionality and illegality. Its procedure in the
performance of its duties in this respect is regulated in Article 104 of the
Constitutional Act on the Constitutional Court of the Republic of Croatia. The
Constitutional Court exercises its competence via regular monitoring of
compliance with the Constitution and laws in such a way that it identifies cases
of unconstitutionality and illegality and those where a legal gap in a legal
provision in the regulation of a particular social relationship leads to
unconstitutionality and illegality and results in discrimination and inequality of
a particular group of natural or legal persons. This situation is very similar to
the situation where the Constitutional Court, in the procedure of the review of
the constitutionality of a law or in the procedure of the review of the
constitutionality and legality of other regulations, decides in such a procedure,
on its own initiative, pursuant to Article 129.6 of the Constitution and Article
104 of the Constitutional Act on the Constitutional Court, to submit a
notification on such unconstitutionality and/or illegality to the Croatian
Parliament. In the notification, legal gaps are not mentioned expressly, but the
Croatian Parliament is notified that in view of the unconstitutionality and
illegality observed there is a need to supplement certain legal provisions. For
example, in the review of the constitutionality of the Pension Insurance Act, in
Case no. U-I-1152/2000 et al., the Constitutional Court decided to notify the
Croatian Parliament of an instance of unconstitutionality. Unconstitutionality
was manifested in the unequal legal position in the realisation of the right to
family pension of family members who are common-law widows/widowers in
comparison to family members who are widows/widowers.



Given that the Constitutional Court does not repeal laws and other regulations
or particular provisions of such laws and other regulations when in the proce-
dure of reviewing their constitutionality and legality it establishes that there is
a legal gap or legislative omission, it notifies the Croatian Parliament about the
need to supplement a particular provision or to remedy a legislative omission.
In the mentioned case concerning the review of constitutionality of the Pension
Insurance Act, it did so in Notification no. U-X-1457/2007 of 18 April 2007,
stating in the statement of reasons:

“In the Republic of Croatia the family is under the special protection of the
state, so it represents a protected constitutional benefit. Marriage and common-
law marriage are constitutionally recognised unions. In family matters, the
Constitution makes no difference between marriage and common-law marriage.
Both unions are recognised in the Constitution and both are regulated by law.

Starting from the provision of Article 61 of the Constitution, which recognises
two kinds of family unions (marriage and common-law), and taking into
account the legal nature and purpose of a survivor’s pension in the pension
insurance system, which is based on the obligation of the insured person to sup-
port family members (see first point of this Notification), the Constitutional
Court finds that the Pension Insurance Act (PIA) should regulate entitlement to
a survivor’s pension not only for married widows, but also for common-law
widows and widowers.

4. In examining the issues concerning the entitlement to a survivor’s pension of
common-law widows/widowers, the Constitutional Court bore in mind the fact
that the Family Act (Official Gazette nos. 116/03, 17/04 and 136/04) regulates
the legal effects of a common-law union between a woman and a man, and that
in inheritance relations, pursuant to the law, the common-law spouse, who is in
the same position as a married spouse regarding inheritance right, is also enti-
tled to inherit the testator (Article 8/2 of the Inheritance Act, Official Gazette
nos. 48/03).

Although the above acts are not directly applicable in the pension insurance sys-

tem regulated by PIA, they represent the framework for regulating the right to
a survivor’s pension for widows/widowers in that system.

5. Finally, the Constitutional Court stresses that the Act on the Rights of
Croatian Homeland War Defenders and Members of their Families (Official
Gazette no. 174/04, hereinafter ARCHWD) explicitly recognises the position of
a close family member for common-law widows/widowers, and therefore also
the right to a survivor’s pension.

The common-law spouse of a deceased, captured or missing Croatian defender
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is recognised as a close family member provided that, before the defender’s
death, capture or disappearance, they lived in a common household for at least
three years, where the common-law marriage status, with the purpose of estab-
lishing the rights recognised in ARCHWD, is established in a non-contentious
court proceeding (Art. 6 paragraphs 2 and 3 ARCHWD).

6. Starting from the fact that the rights recognised in ARCHWD (including the
right to a survivor’s pension) are funded from the State Budget (Article 106
ARCHWD), it could be said that the common-law spouse (also), as a close fam-
ily member of a deceased, captured or missing Croatian defender, is entitled to
some kind of state pension. The Constitutional Court therefore finds even
stronger grounds to recognise, in the pension insurance system regulated by
PIA, the common-law spouse of a deceased insured person as a family member,
because this system is financed by the contributions paid by the insured per-
sons.

In connection with this the Constitutional Court notes that, pursuant to Article
2 paragraph 4 indent 1 of the Constitution, the Croatian Parliament is empow-
ered to regulate all issues regarding the right of a common-law spouse to a sur-
vivor’s pension (e.g. which union of a man and woman would be considered a
common-law marriage within the meaning of PIA, the manner of proving it,
under which special conditions the right to a survivor’s pension would be recog-
nised to a common-law spouse, to what extent, etc.).

7. In accordance with the above, the Constitutional Court notifies the Croatian
Parliament about the need to amend PIA with the purpose of regulating the legal
conditions for entitlement to a survivor’s pension of a common-law widow/wid-
ower, as a member of the deceased insured person’s family.”

The second case is specific in that it is a consequence of the decision of the
Constitutional Court to repeal a law or a provision of a law resulting in the
appearance of legal gaps or legislative omissions, because the legislator did not
adopt a new law or amend the repealed provisions, and the repealing provision
entered into force. In its case law to date, the Constitutional Court of the
Republic of Croatia has had only one such case. Namely, on 31 March 1998, the
Constitutional Court adopted Decision no. U-1-762/1996 repealing a provision
of Article 40.2 of the Act on the Lease of Apartments (Official Gazette No.
91/96). In that decision, it was decided that the repealed legal provision would
cease to be valid six-months after the publication of the decision in the Official
Gazette.

Within the mentioned period, the Croatian Parliament did not align the Act on
the Lease of Apartments with the decision of the Constitutional Court; after its



entry into force, Article 40.21 ceased to have effect, resulting in the occurrence
of a legal gap. After several years, during which the Croatian Parliament did not
align the Act with the decision of the Constitutional Court, the Court sent
Notification no. U-X-2191/2007 (Official Gazette 67/2007) to the Croatian
Parliament, notifying it about the unconstitutionality observed and the existence
of a legal gap. The said Notification states:

"The Constitutional Court pointed out as follows in the decision repealing
Article 40.2 of the Act on the Lease of Apartments (point I11.12):

"The disputed provision conditions the right of a landlord to terminate a
lease agreement if he/she intends to move into the apartment himself/her-
self or intends to move his/her descendants, parents or persons he/she is,
pursuant to separate regulations, obliged to support, with the obligation to
provide the lessee with another appropriate apartment with living condi-
tions not less favourable for the lessee, that is, in the same way as stipulat-
ed in Article 21.2 of the Act on the Lease of Apartments which the Court
found in breach of the Constitution. Therefore, the reasons stated under
I11.6 stand here as well, for which reasons, and also for not being sufficient-
ly selective, the provision should have been repealed in relation to protect-
ed tenants also. However, due to its correlation with the provision of para-
graph 1 of the same Article the effect of its repeal should have been post-
poned within the meaning of Article 21.2 of the Constitutional Act on the
Constitutional Court of the Republic of Croatia (Official Gazette 13/91),
which was done in point 1.2 of the Decision. The legislator can, within the
determined period of six months, appropriately regulate the requirements
for termination within the meaning of the provision of Article 40.1.1 of the
Act on the Lease of Apartments.

Along with the above, the provision of Article 40.1.2, stipulating the obli-
gation of a unit of local self-government, i.e., the City of Zagreb, to provide
the lessee with another appropriate apartment, has no effect on the review
of the disputed provision of paragraph 2.'

We enclose with this notification the Decision of the Constitutional Court No.
U-1-762/1996 of 31 March 1998.

2. The Government of the Republic of Croatia informed the Constitutional
Court that the first reading of the Proposal for Amendments to the Act on the
Lease of Apartments was deliberated at the 29th session of the Croatian
Parliament, held on 29 January 2003,

The Constitutional Court observes that the Croatian Parliament failed, in the
period from the publication of the said Constitutional Court decision (6 April
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1998) to the date when its repealing effect enters into force (6 October 1998),
to revise or amend Article 40 of the Act on the Lease of Apartments in accor-
dance with the legal stand expressed in the stated Constitutional Court decision
and has failed do so until the day of this Notification.

3. In the period after the Constitutional Court decision was delivered, i.e. after
the repealed legal provision lost its legal force, apartment owners (landlords)
filed a considerable number of proceedings before the competent courts to ter-
minate lease agreements, pursuant to Article 40.1.1 of the Act on the Lease of
Apartments.

According to the Constitutional Court records, the Constitutional Court
received constitutional complaints against the decisions of courts on the suits
filed by the owners of apartment (landlords) to evict the lessees, with no prior
determination of the requirements for such evictions in the Act on the Lease of
Apartments. Constitutional complaints were lodged, depending on the judg-
ment, by the owners and lessees, because they deemed that these judgments vio-
lated their constitutional rights.

In response to such constitutional complaints, the Constitutional Court, in two
cases (U-I11-135/2003, U-111-485/2006), postponed the eviction of lessees until
the constitutional complaint was decided on. The Constitutional Court did not
deliver its decision on the stated constitutional complaints because the Croatian
Parliament had failed to execute the repealing decision of the Constitutional
Court, which is a prerequisite for deciding on the substance of the case in such
constitutional complaints.

4. According to Article 31 of the Constitutional Act on the Constitutional Court
of the Republic of Croatia (hereinafter: the Constitutional Act), decisions of the
Constitutional Court are obligatory and all bodies of state administration shall,
within their constitutional and legal jurisdiction, execute decisions of the
Constitutional Court.

The Constitutional Court notes that within its jurisdiction, it has no authority to
remove the inconsistency in the application of the Act on the Lease of
Apartments that came about after the repealed legal provision lost its force.
Decisions of the Constitutional Court (acceptance or refusal of constitutional
complaints) would lead to further inequality before the law, which is contrary
to the constitutional guarantee under Article 14.2 of the Constitution. Therefore,
the existing normative situation is unacceptable and inadmissible in constitu-
tional law, since it fails to solve the entire problem of the application of the Act
on the Lease of Apartments in the same way for all.

It follows that only the legislator is empowered to regulate, by passing the respec-
tive revisions and amendments to the Act on the Lease of Apartments, the disput-
ed legal relations in the manner that will ensure the equality of all before the law.



5. Monitoring conformity with the constitution and laws and bearing in mind
the obligatory execution of Constitutional Court decisions (Article 31 of the
Constitutional Act), pursuant to Article 128.5 of the Constitution of the
Republic of Croatia and Article 104 of the Constitutional Act, this notification
is delivered to the Croatian Parliament.”

Although this is an individual case of the non-execution of a Constitutional
Court decision by the Croatian Parliament, in the context of this paper it
deserves attention for at least two reasons. To begin with, this could be a case
where “the legislator does not regulate a particular issue on purpose, leaving it
to practice for it to be resolved.”22

However, in a situation like this there is a legal gap, because the legislator did
not and/or does not want to resolve something and the Constitutional Court is not
competent to decide in review proceedings on the constitutionality of laws and
on the constitutionality and legality of other regulations or individual provisions.

It only has the right and duty to notify the Croatian Parliament if, as a result of
such a legal gap or legislative omission, unconstitutionality or illegality is
detected. Secondly, in the constitutional order of the “Republic of Croatia, there
are no mechanisms by which the Croatian Parliament or the Government of the
Republic of Croatia would be forced to execute Constitutional Court decisions
repealing laws or other regulations or some of the provisions thereof as a result
of nonconformity with the Constitution",23 that is, nonconformity with the
Constitution and law in the case of other regulations. If the legislator chooses
such an option, and the Government of the Republic of Croatia follows with its
(even tacit) approval, provided that the adoption of legislation or individual pro-
visions is within its powers, Article 31 of the Constitutional Act on the
Constitutional Court of the Republic of Croatia, despite all its good solutions,
remains a dead letter. Naturally, we do not enter into other forms, including
political ones, of their responsibility, because of which they could be subjected
to pressure to eliminate unconstitutionality and illegality resulting from legal
gaps or legislative omissions arising from the entry into force of the repealing
decisions of the Constitutional Court.

5. Supervisory control over passing regulations for executing the
Constitution, laws and other regulations, and of legal gaps

Supervisory control over passing regulations - for executing the Constitution,

legislation and other regulations - is one of the duties of the Constitutional

2 D. Vukovi¢: "Pravna drzava" [The State Governed by Law], Zgombi¢ i Partneri, Zagreb, 2005, p. 108.

3 M. Arlovié; "Meduodnos izmedu pozitivnog i negativnog zakonodavca u Republici Hrvatskoj" [The Correlation
between the Positive and Negative Legislator in the Republic of Croatia], Pravni vjesnik Pravnog fakulteta u Osijeku,
No. 3.-4./2015, p. 257.
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Court of the Republic of Croatia, subsumed in Article 129 of the Constitution
under the indent “shall perform other duties specified by the Constitution”. This
is why this competence, the so-called second job, is also regulated in the
Constitution, i.e., Article 30, which in terms of content relates to the regulation
of this activity in its totality. The protocol followed by the Constitutional Court
in such cases of supervisory control is stipulated in Article 105 of the
Constitutional Act on the Constitutional Court of the Republic of Croatia. It
stipulates the protocol in two cases where supervisory control is executed over
the passing of regulations for the execution of the Constitution, laws and other
regulations. Firstly, according to Article 105.1,24 this is a situation where, “If
the Constitutional Court finds that the competent body has not passed a regula-
tion for executing provisions of the Constitution, laws and other regulations,
and was obliged to pass such a regulation, it shall so inform the Government of
the Republic of Croatia". Secondly, pursuant to paragraph 2 of the same article,
“If the Constitutional Court finds that the Government of the Republic of
Croatia has not passed a regulation for executing provisions of the Constitution,
laws and other regulations, it shall so inform the Croatian Parliament".
Naturally, by the nature of things, but also further to the obligation set out in
paragraph 3 of the same article, the notification on supervisory control in the
event referred to in paragraph 1 of the article is submitted in written form to the
Prime Minister of the Republic of Croatia, and the notification referred to in
paragraph 2 of the article, to the Speaker of the Croatian Parliament.

The specific nature of the situation in constitutional law that occurs when in the
procedure of supervisory control of the passing of laws for the execution of the
Constitution, laws and other regulations, the Constitutional Court establishes that
the competent authority did not adopt such a regulation, it establishes the exis-
tence of a legal gap nolens volens, and in the case of a regulation for the execu-
tion of the Constitution, then it is in principle a legislative omission. The said
legal gaps and legislative omissions by their very nature have a negative impact
on the rule of law, especially its content-related elements expressed in the prin-
ciples of constitutionality and legality and legal certainty. Particularly serious
consequences for these principles result from a legislative omission when a reg-
ulation (constitutional act or law) for the execution of the Constitution is not
passed. The obligation for adopting regulations for the execution of the
Constitution or some of its provisions leads to the conclusion that the provisions
of the Constitution are such that they are not suitable for direct implementation.
The failure to pass regulations for the execution of the Constitution prevents de
facto and de jure its implementation and harms its standing, which results in vio-
lations of the highest values of the constitutional order, in particular the rule of
law, constitutionality and legality, and legal certainty.

* Constitutional Act on the Constitutional Court of the Republic of Croatia, Official Gazette 49/2002 — consolidated text.



By notifying the Government of the Republic of Croatia and the Croatian
Parliament that in the performance of its supervisory control it established that
the competent authorities have failed to pass the relevant legislation for the exe-
cution of the Constitution, laws and other regulations, the Constitutional Court
simultaneously warns the bodies of the following: a) the existence of legal gaps
and legislative omissions leading to porousness in the constitutional order by
which its consistency, uniformity, applicability, and efficiency are undermined;
b) that such legal gaps and legislative omissions are ongoing causes of viola-
tions of the principles of constitutionality and legality, legal certainty, and the
rule of law, both as principles and as some of the highest values of the consti-
tutional order, with a continued and devastating effect on them and on the over-
all efficiency and stability of the constitutional order. Naturally, for each regu-
lation that is not passed, pro rata to its position in the hierarchy of the legal sys-
tem, and the role and significance for the execution of a higher regulation,
because of which it had to be adopted; c) that it is not competent to decide ini-
tially on the existence of legal gaps and legislative omissions, and to examine
their constitutionality and legality, but that it is competent to act in a way that
when it establishes such a situation in the course of implementation that it noti-
fies the competent authorities about how it intends to enable the makers of leg-
islative policies and the implementation thereof to conduct adequate actions to
fulfil their constitutional and legislative obligation and adopt a regulation
required for the execution of the Constitution, laws and other regulations. Thus,
the Constitutional Court fulfils its role as the negative legislator through a spe-
cific form of constitutional law activism towards the positive legislator.

There have been situations in the case law of the Constitutional Court of the
Republic of Croatia to date where, by referring to Article 30 of the Constitution
together with Article 105 of the Constitutional Act on the Constitutional Court,
it submitted a notification on the non-adoption, or the adoption after the expira-
tion of the deadline, of regulations required for the execution of higher legal
acts. To illustrate, let me remind you of Notification to the Croatian Parliament
no. U-X-835/2005 of 24 February 2005. In that notification, the Constitutional
Court, inter alia, warned that “subordinate legislation is often adopted after the
legal deadline for its adoption expires, which is not in conformity with the prin-
ciple of constitutionality and legality”.

In the performance of both its activities, regardless of whether with respect to
monitoring compliance with the Constitution and laws or supervisory control of
the passing of legislation for the execution of the Constitution, laws and other
regulations, the Constitutional Court finds itself in a position where it detects
the existence of legal gaps or legislative omissions and, by preparing its notifi-
cation, it examines their impact on the rule of law, constitutionality and legality,
legal certainty and, ultimately, on the effectiveness of the constitutional law
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system. In its notification, it reports to the competent authorities about its
findings, enabling them to take legal action as soon as possible as the positive
legislator in the form of passing the required legislation or amending its
provisions, thus eliminating legal gaps or correcting legislative omissions in the
legal system.

It is evident from the foregoing that the notifications are a very important instru-
ment of action for the Constitutional Court in the implementation of its duty to
respect and execute the Constitution. The primary reason is that the
Constitutional Court provides information on its findings to the highest bodies
of the legislative and executive branches and about what they should do in their
remit to execute the principle of constitutionality and legality, and the rule of
law and legal certainty. It is precisely because of the significance of the notifi-
cations for all of them and further to Article 104 and Article 105 of the
Constitutional Act on the Constitutional Court of the Republic of Croatia that it
prescribes that they are decided by a session of the Constitutional Court.25

6. On legal gaps in proceedings further to constitutional complaints

Human rights and fundamental freedoms in the constitutional system of the
Republic of Croatia, just as in other constitutional democratic states charac-
terised by the rule of law, are among the more important elements of its consti-
tutionalisation.26 The Croatian legislator confirms such an approach to human
rights and fundamental freedoms, in addition to other bases, with the following:
a) they are established, regulated and protected by the constitution, that is, the
norms of constitutional law, and they are elaborated in laws; 27 b) their protec-
tion is secured internally at the level of the Constitutional Court of the Republic
of Croatia, and supranationally at the level of the European Court of Human
Rights in Strasbourg; c) the framer of the Croatian constitution assigned to them
legal power above the law, although below the Constitution, in the legal acts of
supranational law regulating them within the meaning of Article 141;28 and d)
in its constitutional case law, the Constitutional Court of the Republic of Croatia
accepted the Convention for the Protection of Human Rights and Fundamental
Freedoms as a sub-constitutional legal act.2? Such a position of human rights

% Tbid; see Article 104.2 and Article 105.4.

% For more on constitutionalism as a theoretical concept of contemporary constitutional democratic state of human
rights and fundamental freedoms and the rule of law, see A. Bacic¢.: "Hrvatska i izazovi konstitucionalizma" [Croatia
and the Challenges of Constitutionalism], Split, 2011.

See Article 83.2 of the Constitution of the Republic of Croatia, Official Gazette 85/2010 — consolidated text.

Ibid; Article 141 reads: "International treaties which have been concluded and ratified in accordance with the
Constitution, published and which have entered into force shall be a component of the domestic legal order of the
Republic of Croatia and shall have primacy over domestic law. Their provisions may be altered or repealed only under
the conditions and in the manner specified therein or in accordance with the general rules of international law”.

I borrowed the term "sub-constitutional" from J. Omejec, former president of the Constitutional Court of the
Republic of Croatia, which she used in her paper: "The New European Transitional Constitution and the
Transformative Role of Constitutional Courts” in "The Twentieth Anniversary of the Constitution of the Republic of
Croatia", Collection of Papers of the Croatian Academy of Sciences and Arts, Zagreb, 2011, pp. 61-85.
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and fundamental freedoms in constitutional law requires that they be guaran-
teed and, on the other hand, that their protection be prescribed through the
norms of constitutional law before the Constitutional Court.

Consequently, it is logical that the framer of the Croatian constitution stipulat-
ed in Article 62 of the Constitutional Act on the Constitutional Court of the
Republic of Croatia:

(1) Everyone may lodge a constitutional complaint with the Constitutional
Court if he/she deems that the individual act of a state body, a body of local
and regional self-government, or a legal person with public authority that
decided about his/her rights and obligations, or about suspicion or accusa-
tion for a criminal act, has violated his/her human rights or fundamental
freedoms guaranteed by the Constitution, or his/her right to local and
regional self-government guaranteed by the Constitution (hereinafter: con-
stitutional right).

(2) If some other legal remedy is provided for against the violation of con-
stitutional rights, a constitutional complaint may be lodged only after this
remedy has been exhausted.

(3) In matters in which an administrative dispute is provided for, or a
review of a civil or non-contentious procedure, remedies are exhausted
after the decision has been rendered upon these legal remedies.”

Acting in proceedings further to constitutional complaints, such as proceedings
for controlling and protecting human rights and fundamental freedoms guaran-
teed by the Constitution, the Constitutional Court has encountered the question
of legal gaps (directly or indirectly). In such proceedings, the Constitutional
Court of the Republic of Croatia has discussed and examined whether in court
(and/or administrative) proceedings the competent authority provided an inter-
pretation of the existing legal gap in accordance with the Constitution, or, to be
more precise, in accordance with the rights and fundamental freedoms guaran-
teed in the Constitution. In other words, it has asked whether by such an inter-
pretation it has established, accepted and applied a legal rule by which it fills
the legal gap and, by applying it to the case concerned, adopts it by a decision
by which it did or did not ensure the protection and exercise of human rights.

Three types of cases concerning the review of and decision-making on legal
gaps further to constitutional complaints have crystallised in the case law of the
Constitutional Court of the Republic of Croatia.30

The first can be illustrated with the following example.

In Case no. U-III-1621/2001 of 30 March 2005, the Constitutional Court decid-

* For more detail, see very informative and expertly prepared material of the Constitutional Court of the Republic of
Croatia drawn up in answers to the questionnaire for the XIV Congress of the Conference of European Constitutional
Courts, Case no.: SuP-MS-2/2008.
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ed on a constitutional complaint in which the applicant referred, among other
things, to a violation of the right to the equality of all before the law and the
right to work, earnings and social security. He appealed against a judgment of
the Supreme Court of the Republic of Croatia which finalised a labour dispute
in which the Supreme Court found that the applicant’s employment had ended
because a new firm had been created from a working unit of the former firm on
the grounds of the Decree on the Prohibition of the Disposal and Transfer of
Assets of Certain Legal Entities in the Territory of the Republic of Croatia
(Official Gazette 52/1991). The Constitutional Court quashed the judgment of
the Supreme Court of the Republic of Croatia by the said decision, and in its
statement of reasons it stated among other things:

"The Constitutional Court of the Republic of Croatia finds no grounds for
the view expressed by the review court. The provision of Article 6 of the
1991 Decree recognises the right of workers in a working unit to decide
how they will set up the new form of organisation, which also implies their
right to decide on their status in labour law. Otherwise, the form of organi-
sation would be to the detriment of the workers, which contravenes the
legal purpose of the Decree which was issued to protect the economic inter-
ests of the Republic of Croatia under the current circumstances.

It must also be noted that the said Decree of 1991, although it does not
explicitly regulate relations in labour law and the status in labour law of the
existing workers, cannot be interpreted to the detriment of the workers
because of the existence of a legal gap. Accepting the legal opinion of the
Supreme Court would imply that the new legal person has the right to
organise itself without any obligation towards the fact that it employs work-
ers at the moment of its organisation, which was undoubtedly not the pur-
pose of the Decree.”

The Constitutional Court embraced this position in other equivalent cases. See,
for example, Case no. U-I11-1027/1998 of 26 January 2001.

Secondly, the group of cases in which the Constitutional Court encountered
legal gaps further to constitutional complaints is connected with objections
claiming violations of the right of the applicants to a trial within a reasonable
time and the right of access to court in proceedings for the compensation of
damages caused by acts of terrorism, or by members of the Croatian Army and
the police forces, connected with the performance of their service during the
Homeland War. Regarding these issues that were presented by applicants in
their constitutional complaints, in the Amendments to the Civil Obligations
Act,31 the legislator set an instructional deadline for the legislator to adopt new
regulations. The legislator did not comply even remotely with the deadline but

*! Act on Amendments to the Civil Obligations Act, "Narodne novine" no. 7/1996.



adopted the regulations after the deadline had expired. However, during the
legal gap (considering that special regulations were not adopted), the competent
courts were prevented (by force of the amended Civil Obligations Act) from
taking action connected with adjudication on the complaints lodged. Beyond
any doubt, the legal gap had a negative impact on the exercise and protection of
human rights for the Constitutional Court. Namely, in its decisions (for exam-
ple, Decision no. U-I1IA-892/2002 of 7 July 2004), the Constitutional Court
held that in view of such proceedings of regular courts (which had to respect the
legal gap caused by legislative omission, i.e., the legislator’s inactivity) there
was a violation of the right to a trial within a reasonable time and a violation of
the right of access to court, and so it accepted the constitutional complaints and
awarded the applicants appropriate compensation for the violation of their con-
stitutional rights.

Thirdly, a certain type of proceedings that lead to decisions on legal gaps fur-
ther to constitutional complaints is connected with Article 63 of the
Constitutional Act on the Constitutional Court of the Republic of Croatia.
Namely, it provides for an exception that imposes an obligation on the
Constitutional Court to institute proceedings further to a constitutional com-
plaint even before the legal path is exhausted. Naturally, where the court does
not decide on the rights and obligations of a party or the suspicion or accusa-
tion of criminal acts within a reasonable time, or where the disputed individual
act gravely violates constitutional rights, it is wholly evident that the failure to
institute constitutional proceedings could result in serious and irreparable con-
sequences for the applicant.32

Apart from the said participation and decisions on legal gaps by the
Constitutional Court, a reminder is in order that the framer of the Croatian con-
stitution laid down duties for the authorities that executed acts that were the
cause of violations of human rights and fundamental freedoms. Namely, in the
event that the Constitutional Court accepts a constitutional complaint and thus
repeals the disputed (individual) act, the competent judicial or administrative
authority, the body of local and regional self-government or legal persons vest-
ed with public authority whose act was quashed must adopt a new act to replace
it.33 When adopting a new act, such bodies are obligated to conform to the legal
positions of the Constitutional Court adopted in the decision that quashed the
act by which a particular human right and fundamental freedom of the applicant
was violated.34

At the end of this paper, it is worth stating again that the framer of the Croatian

32 For more detail, see Article 63 of the Constitutional Act on the Constitutional Court of the Republic of Croatia,
Official Gazette No. 49/2002 — consolidated text.

3 Ibid; for more detail, see Article 76.

3 Ibid; for more detail, see Article 77.2.
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Constitution has provided the Constitutional Court, when it establishes that its
repealing decision (in abstract control) may lead to a legal gap in the legal order,
with a mechanism to remedy fully or significantly its negative effect on the rule
of law and legal certainty. The Constitutional Act on the Constitutional Court
has provided the Croatian Constitutional Court with the possibility to apply a
so-called postponement.35 This constitutional mechanism enables the
Constitutional Court of the Republic of Croatia, on a case-by-case basis, always
to review the time that is needed by the legislator to adopt a new law or other
regulation or a particular provision and to set the point in time by relying on the
type and scope of the repealed act or its individual provisions, its significance
and impact on social relations. In its constitutional case law, the Constitutional
Court of the Republic of Croatia has used this mechanism on several (but not
too many) occasions, for example in its Decision no. U-I-1569/2004 of 20
December 2006, etc.

7. Final remarks

There is no doubt that legal gaps or legislative omissions are to a greater or less-
er extent part of any constitutional law system. They have a negative impact on
the consistency and integrity of the legal system, but also on the rule of law,
legal certainty, and constitutionality and legality.

There are many causes of legal gaps or legislative omissions, the most signifi-
cant certainly being the imperfect nature of the legal system and its inability to
anticipate legal regulation proportionate to the expansion and development of
existing and new social relations. In their essence, they are decisive proof that
life always develops more quickly than law can anticipate.

Constitutional law orders foresee possibilities and prescribe foundations in leg-
islation for judicial, administrative and other bodies of local, regional or other
public authorities to use in dealing with legal gaps and legislative omissions in
decision-making proceedings and in the execution of the law. Naturally, this
involves the use of various methods for interpreting legislation and its provi-
sions and applying it to a specific case by analogy. A rule engendered in this
way and applied in a particular case in European continental law generally
applies only to that case and may not be the source of law for anyone, includ-
ing for a body that created it when resolving a new case.

In terms of the resolution of specific cases, legal gaps or legislative omissions
are often the cause of violations of the principle of equality, even discrimina-
tion. It is for this reason that they are excluded and prohibited in criminal law.

Legal gaps and legislative omissions affect both the structure and execution of

35 bid; Article 55.2.



the legislative order. This is why they are significant both for the theory of con-
stitutional law and for constitutional case law.

In the constitutional system of the Republic of Croatia, legal gaps or legislative
regulations are not mentioned expressis verbis. Of course, this does not mean
that they do not exist.

Since legal gaps are not expressly mentioned in the constitutional order, it is
understandable that at the time of prescribing the jurisdiction of the
Constitutional Court of the Republic of Croatia the framer of the Croatian
Constitution laid down nothing about its authority to decide on legal gaps or
legislative omissions. Consequently, the Constitutional Court embraced a firm
position that it does not decide on their constitutionality and legality.

However, at the same time, such a constitutional situation does not mean that
the Constitutional Court does not encounter and examine legal gaps and legisla-
tive omissions. It encounters them both in the abstract control of the constitu-
tionality of laws, the constitutionality and legality of other regulations, and in
acting in specific constitutional disputes for the protection of human rights and
fundamental freedoms guaranteed by the Constitution. Further, it encounters
them in the execution of its other competences established in the Constitution
and in the Constitutional Act on the Constitutional Court: a) monitoring com-
pliance with the Constitution and laws; and b) supervisory control of the pass-
ing of regulations for the execution of the Constitution, laws and other regula-
tions. This paper has dealt with the proceedings of the Constitutional Court of
the Republic of Croatia concerning legal gaps and legislative omissions, and the
activities that it may conduct, so I shall not repeat them here.

In conclusion, the following should perhaps be pointed out.

First, the Constitutional Court establishes that it is not competent to decide on
the existence of legal gaps and legislative omissions in proceedings involving
the review of the constitutionality of laws, and of the constitutionality and legal-
ity of other regulations.

Second, in proceedings of abstract control, inter alia, it establishes the existence
of legal gaps and legislative omissions and then, as a rule, either submits a noti-
fication to the Croatian Parliament about such observed unconstitutionality or
illegality or, within its competence to conduct supervisory control of the pass-
ing of regulations for the execution of the Constitution, laws and other regula-
tions, notifies the Government or the Croatian Parliament that the competent
authority, that is obligated to execute a particular regulation, did not execute it
either fully or partially. By such action, it contributes to the elimination or fill-
ing of legal gaps or legislative omissions.

Therefore, we may truly say that the Constitutional Court of the Republic of
Croatia has certain legal instruments at its disposal to examine legal gaps (it is
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another matter whether they are entirely sufficient). Its constitutional case law
shows that it uses them and thus, by filling legal gaps and dealing with legisla-
tive omissions, it generally manifests Constitutional Court activism by influenc-
ing the formation of laws and other regulations.

In the performance of this activity, the Constitutional Court and the legislator
build relations of cooperation and mutual checks, and in so doing they soften
the sharp edges between them as the negative and the positive legislators.

PE3IOME

HecoMHeHHO, NIpaBOBble NIPOOEABI UAM VIIYIIEHUS B 3aKOHOAATEABCTBE B
OOABIIIEN MAU MEHBIIEN CTENeHU SABASAIOTCSI YACTbIO CUCTEMBl KOHCTUTY-
muoHHOTrO ITpaBa. OHU MMEIOT OTPUIlaTeAbHOE BO3AEHCTBUE He TOABKO Ha
COTAACOBAHHOCTD ¥ IIEAOCTHOCTD IIPAaBOBOM CHUCTEMBI, HO M Ha BEPXOBEHCT-
BO IIPaBa, IIPABOBYIO OIIPEAEAEHHOCTb M KOHCTUTYLIJUOHHOCTD.

WMmeeTcst MHOTO IIPUYMH BO3HHUKHOBEHUA HpOGQAOB B 3dKOHOAAQTEABCTBE.
HamboAee 3HAaUNMEBIMY, 693YCAOBHO, SABAAIOTCSA HECOBEPIIEHCTBO HpaBOBOﬂ
CHCTeMBI U €ee HeCIIOCOOHOCTL IIPpepABUAECTE IIPABOBOE€ PEeryAnupoBaHUe U
pasBuTHe CyLIeCTBYIOIKUX W HOBBIX O6LL[eCTBeHHbIX oTHOoIIeHuH. I'lo CyTu
OHHU ABASAIOTCA AOKA3ATEABCTBOM TOI'O, YTO JXM3HBb BCErAd pPa3BUBAETCA I'O-
pPaspo 6bICTpee, geM 3dKOH MOJKeT IIPEABUAECTD.

B cucreme KOHCTUTYIIMOHHOTO IIpaBa PecniyOAmMKM XopBaTus IIPaBOBBIE
IpoOeAbl MAU 3aKOHOAATEABHBbIE YIYIIEHUs exXpressis verbis He yIoMHHa-
orca. OAHAKO 3TO He O3HayaeT, YTO OHM He CYIIeCcTBYIOT. KoHCTUTY-
nuoHHBIN Cyp PecnmyOAuku XopBaTuu corracHO KOHCTUTYyLIMM He HMMeeT
IIpaBO IIPUHUMATL DPEIIeHUs KaCaTEeABHO IIPABOBEIX NPOOEAOB HUAU 3aKO-
HOAAQTEABHBIX YIIYIIEHUHN, YTO He o3HadaeT, yTo Koucturynumnonusi Cya He
CTAAKHBAEeTCd C HUMU U He n3ydaeT uX. OH CTaAKUBAETCSd C HUMU Kak IIpU
a0CTPAKTHOM KOHTPOAe KOHCTUTYIJMOHHOCTHM 3aKOHOB, KOHCTHUTYIJUOH-
HOCTU W 3aKOHHOCTM APYI'MX IIPABOBBIX AKTOB, TaK U IIPU PACCMOTPEHUU
KOHKPETHBIX KOHCTUTYIIMOHHBIX CIIOPOB O 3alllUTe IIPAB YeAOBEKA U OCHOB-
HBIX CBOOOA, TAPAHTUPOBAHHBIX KOHCTUTyIIHE!N.




AOKTPUHA BO3OBHOBAEHUS AEVICTBUSA
IIPEABIAVIIIEN PEAAKIIMY HOPM 3AKOHOB
B AEITEABHOCTU KOHCTUTYLIMOHHOTO
CYAA YKPAUHBI

CEPTE1 BAOBUYEHKO
Cyovsa Koncmumyyuonnoeo Cyoa Ykpaumol

1. Bo300HOBA€HUE AENCTBUS MPEABIAYIIEN PeAaKIuy HOPM
3aKOHOB: Hay4YHasi OCHOBa

Bonpoc oTHOCUTEABHO TaKOTro coco0a IOPUANIECKOM TeXHUKM, KaK BO300-
HOBAEHUE AEUCTBUA MPEABIAYIIEN (CTapol) pepaKIWM 3aKOHA BCAEACTBHE
npusHanusg KCVY BHECEeHHBIX B HEro M3MeHEeHMUW HEeKOHCTUTYIIMOHHBIMU,
MOJKHO CYUTATh HEAOCTATOYHO MCCAEAOBAHHBIM B YKPAWHCKOM IOpUAHYEC-
KOU HayKe. A@HHAS CTaThs, IO CYyTH, IBAIETCS MPOAOAKEHNEM HCCAEAOBa-
HUH aBTOpal, CBSI3aHHBIX C IPUMEHEHUEM BHIIIeyKa3aHHON IOPUAUYECKOMN
TEeXHUKU B HEKOTOPHIX pelteHusx KCY.

Ha Bam B3ragp, BO30OHOBAEHUE paHee ACHMCTBYIOIIUX ITIOAOJKEHHU 3aKOHAa
BCAEACTBYE IPU3HAHUS HEKOHCTUTYIIMOHHBIMU BHECEHHEBIX B HEro U3MeHe-
HUU MOJXHO CUYUTATh OCOOEHHBIM CIIOCOOOM €ero pPeTPOaKTUBHOI'O AEUCT-
BUsZ. XOTSI TaKOU MPABOBOM TEXHUKE MPUCYIIU U YEPTHI YABTPAAKTUBHOTO
AEUCTBHUSI 3aKOHA BO BPEMEHH, IIOCKOABKY IIOAOKEHHUS 3aKOHQ, YTPaTUB-
e CHUAY B CBSI3M C M3MEHEHUSIMU, 4epe3 OIPEAEACHHOEe BpeMs (IOCAe
cooTBeTcTBYyMOIIero pemenHus KCY) ongare BCTyHArOT B 3aKOHHYIO CHAY, a
HOPMBI-U3MEHEHUS TEPSIOT IOPUAUYECKYIO CHUAY.

[To MHeHUIO HEKOTOPHIX YYE€HBIX, YABTPAaKTUBHOCThH (IIepe’XKUBAHUE) CTa-
pOro 3aKOHAa (HOPMBI) O3HAYaeT, YTO HOPMATUBHBIU aKT, OTMEHEeHHBIU HO-
BBIM, B KaKOU-TO Mepe IIPOAOAKAET AeWCTBOBATh U IIOCAE YTPaThl UM IOpPU-

' Cm., Hampumep: Baosigenko C.A. BiaHOBAeHHS Ajl HOIepeAHBOI PeAAKIli HOPMATHBHO-IIPABOBOTO

akTa BHACAIAOK Bu3HaHHg Koucrtutynifinium CyaoM VYKpaiHH BHECEHHX AO HBOIO 3MiH
HeroHctuTynitHuMu / C.A. Baosiuerko // Bicuuk Koucturymiiinoro Cyay Ykpaimm. — 2011. — N2
2. — C. 73—81; Baosiuenko C.A. HaCcTyIHHUI KOHCTUTYLIMHUM KOHTPOAB 3MiH A0 OCHOBHOTO 3aKOHY
Ykpaiau: mepeBipka wacom / C.A. Bposiuenko // KOHTPOAL 3a AOAEPKAHHSIM HAAEKHOI
KOHCTUTYLHOI poneaypu. — K.: Aaepra, 2011, — C. 20—31.

O Ae¥iCTBUM HOPMATUBHBIX aKTOB BO BpeMeHHU cM. Hanpumep: ITymuak O.B. IlpaBo i wac: MoHOTp.
— X.: Bupa-Bo «®IHH», 2009. — 176 c.; TeubkoB C.O. Ais 3akoHy y 4aci / C.O. TeHbkoB // BicHuk
roCIoAapchbKoro cypounscrea. — 2002, — N2 4, — C. 147 —150; Mazau A.M. Aist 3aKOHIB Ta IHIIHX
HOPMAaTHUBHO-IIPABOBUX aKTiB y 4aci B CTapoaaBHiit PuMchKiit pep>xasi / A.M. Masan // Aepykasa i
mpaBo: 36. HayK. np.: IOpwua,. i moait. Hayku. — K., 2011. — Bum. 52. — C. 60—65; Pumeatok A.M.
Ajsl 3aKOHY y IpOCTOpi, 4aci Ta 3a KoAoM oci6 // Pumieatok A.M. 3aKOHOTBOPUICTb B YKpaiHi: HaBd.
moci6. — K.: Iu-T 3akomopaBcTBa, 2013. — C. 72—97.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU
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Andeckoln cuabl. Ho Takoe mepe>kuBaHUE, KaK U OOpaTHOe AEUCTBUE, —
9TO MCKAIOUEeHWEe U3 OOIlero IpaBUAda HEMEAAEHHOTO AEUCTBUS HOpPMa-
TUBHOTO aKTa BO BpeMeHMS3. Apyrve ydYeHBle BBIAEATIOT TEeMIIOPaAbHOe
AEVCTBYE YTPATUBIIETO CHAY HOPMATUBHOT'O aKTa B CAydae BO30OHOBAEHUSI
€ro AEMNCTBUSA U He OTHOCAT ero HU K OAHOMY U3 BHUAOB AEMNCTBUS BO Bpe-
MeHHU TaKOoTO aKTa (HW K oOpaTHOM, HU K IepekuBaroIiet)4.

O‘IeBI/IAHO, YTO, IIPU3HABAA 3aKOHEI AW OTACABHBIE MX HOPMEI HEKOHCTHU-
TYOUOHHBIMY, OPTraHBL KOHCTI/ITYI_[I/IOHHOI‘/II IOpUCAMKIINN TeM CaMBIM CO3-
AQIOT npo6eA B IIPaBOBOM PeryAnpOBaHUU, ITOCKOABKY HEKOHCTUTYIIMOH-
HEBI€ IIOANOJKEeHUSA MCKAIOYAIOTCA K3 HpaBOBOﬁ CHUCTEMEI.

HeobxopMMOCTE OIIpepAeAeHHOTO, MHOTAQ AAMTEABHOTO BPEMEHU AAST 3aIIOA-
HeHMd 3aKOHOAAQTEAeM TaKoro Ipobeaa BAedeT 3a COOOM BO3MOKHOCTh
BO3HMKHOBEHHUS CUTyalluM, KOTAA CYOBEKT IIPaBONIPUMEHEHMs, KOTOPHBIU
AOAKEH HEOTAATaTeAbHO IIPUMEHUTh HOPMY IpaBa (0COOEHHO B Ipollecce
3alIUTHI IPaB M CBOOOA TpakpaH), AOAKEH NPUMEHSATH aHAaAOTHIO IIpaBa
UAM JK€ OTKAAABIBATH NPUHATHE YIIPABA€HUYECKOTO peIleHNsd, YTO He BCeTAQ
SIBASIETCSI TIO3UTUBHBIM®.

OTO CBUAETEABCTBYET O TOM, UTO 3aKOHOAATEAb He BCETAA@ OIlepaTUBHO MO-
JKeT 3allOAHUTH BO3HMKIIUM IpPOOeA, a MoCeMy OpraH KOHCTUTYIIMOHHOM
IOPUCAUKIIUN AOASKEH BCErAa IIPOTHO3MPOBATH ITOCAEACTBHS CBOUX pellle-
HUU O HEKOHCTUTYIIMOHHOCTH 3aKOHOB HAM UX OTAEABHBIX ITOAOKEHUU U
II0 BO3MOXXHOCTH He AOITyCKAaThb IIPOOEAOB, IIPUMEHssI pa3Hble NPaBOBLIE
CIIOCOOBI, B TOM YHCA€ BO30OHOBAEHME AEMUCTBHS IIPEABIAYIEN pepaKIIuN
ITPABOBLIX HOPM.

2. Bo300OHOBAEHNE AENCTBUS MPEABIAYLIEN peAaKIuu HOPM
3aKOHOB B npakruke Cyaa

B KOHCTUTYIIMOHHOM IIpaBe TeMa O BO300OHOBAEHUU AEUCTBUS TPEABIAY-
el peAaKIMY 3aKOHa B CAydae IIPU3HAHUSA BHECEHHBIX B HETO U3MeHeHUN
HUAU AOTIOAHEHUY HEeKOHCTUTYLMOHHBIMHU, KaK OBIAO CKa3aHOo, ellle HeAOCTa-
TOYHO HCCAeAOBaHa. A0 HeAaBHEro BpeMeHH 3Ta TeMa He Oblra IPeAMETOM
obcyxpeHuda u B KCYV.

* Cwm.: Baxpax A.H. AeficTBue mpaBoBoif HOPMEI Bo BpeMeHHU // COBETCKOE TOCYAApCTBO U TIPaBo. —
1991. — N2 2. — C. 13, 15.

* TMymask O.B. YABTPaaKTHBHA Ajsl B yaci HOPMATUBHO-TIPaBoBYX akTis / O.B. TTymmsak // AepkaBHe
OYAIBHUIITBO Ta MiCIjeBe caMOBpsiAyBaHHs: 36. Hayk. mp. — X., 2005. — Bum. 9. — C. 158.

° Tak, manpumep, ocae Permenuss KCY ot 9 centsips 2010 ropa N2 19-pn/2010, coraacHo KoTopoMy
OBIAM IIPU3HAHBI HEKOHCTUTYLHOHHLIMU HEKOTOPHIE IIOAOJKEHHUs 3aKoHa YKpauHBE! «O BHECEHHHU
U3MEHEHU B HEKOTOpHIE 3aKOHOAATEAbHBIE aKTBl YKPauHBl OTHOCHUTEABHO IOABEAOMCTBEHHOCTH
A€M, CBSI3aHHBIX C COIMAABHBEIMM BEBIIAQTAMU», BO3HHMKAA CHTyaIlusl, IIPU KOTOPOM CYABI OOIIel
IOPUCAMKIIUNA IIPUOCTAHABAMBAAU CYAONPOM3BOACTBO IIO A€AAM AO YPEIYAUPOBaHUS OTAEABHBIX
MIPOIeCCYaAbHBIX BOIIPOCOB Ha 3aKOHOAATEABHOM ypoBHe. COTAACHO yKa3aHHBIM 3aKOHOAATEABHBIM
U3MEHEHUsSIM pacCMOTPEHHEe AeA, CBSI3aHHBIX C COIIMAABHBIMHM BBIIIAQTaMH, OCYIIECTBASIETCS B
TIOPsIAKE TPa’KAQHCKOTO, a He, KaK OBIAO paHee, aAMHHHCTPATUBHOTO CyAONPOM3BOACTBA. BBepeHme
TaKOTO IIOpsSIAKA PAacCMOTPeHMst AeA, Kak ycraHoBua KCVY, cykaer oObeM IIpaBa TIpakpaH Ha
CyAeOHYIO 3aIUTy B CIOpPax C OopraHaMHé IOCYAQPCTBEHHOM BAacTH. Kpome Toro, Ipu paspeneHun
CIIOPOB B HMOPSIAKE aAMUHHCTPATHUBHOTO CYAOIIPOM3BOACTBA I'Pa’kAaHe OCBOGOKAQIOTCS OT IAAQTHI 3a
MaTepHaAbHO-TEXHUYEeCKOoe obecledeHre PaCCMOTPEHUS AeA.



OpHako, K npuMepy, B npaktuke Cyaa CyIIeCTBYeT HEMAAO DPeLIeHUM, B
KOTOPBIX OH IIPU3HABaA HEKOHCTUTYIIMOHHBIMU OTAEAbHBIE IIOAOJKEHUS
3aKOHOB O I'OCYA@pPCTBEHHOM OIOA’KeTe, KOTOphble BpeMeHHO, Ha OI0pKeT-
HBIU T'OA TIPUOCTAHABAWBAAU AEUCTBUE (MUCIIOAHEHUE) HEKOTOPBIX COIUAAb-
HBIX 3aKOHOBS, FOpuanuecku KCY Takum 06pa3oM BO30OHOBASIA AEUCTBUE
3TUX COLIMAABHEBEIX 3aKOHOB, Ada’Ke He Ipuberasd K (pOpMyAMPOBAHUIO IIpa-
BOBBIX MO3UIIMM IO 3TOMY ITIOBOAY, TO €CTh TaKOE€ BO30OHOBAEHNE ITOAPA3Y-
MeBAAOCh aBTOMATHUYECKU.

B aTOM Xe acmekTe ellle OAHUM IIPUMEPOM BOCCTaHOBAeHUI CyApOM Hapy-
IIEHHBIX IIPaB U CBOOOA Irpa>kpaH MOXKeT IIOCAY’KUTH PellleHne no pAeay o0
AAMMHUCTPATUBHOU OTBETCTBEHHOCTHU B cepe obecnedeHUs1 0e30IaCHOC-
TH AOPOJKHOTO ABVKeHus’. B atom pertennu KCY, nmpusHaBas HEKOHCTHU-
TYLUOHHBIMH HEKOTOpBIe ITOAOKeHUus Koapekca YKpaWHBL 00 aAMHHUCTpA-
THUBHBIX IIPABOHAPYIIEHUIX, (PAKTHUeCKH BO30OHOBUA IpPeABIAYIlee COC-
TOSTHUE NPABOBOTO PETyAUPOBAHUSA O HPUBAEUEHUU AUI] K aAMUHUCTPA-
THUBHOM OTBETCTBEHHOCTH, B YACTHOCTHU, BPeMEHHO WH3MEeHUA IIPOLEAYPY
NIpUMeHeHUs Mep BO3AEUCTBUS K HAPYIIUTEASIM, PeKOMEeHAOBaB, PYKO-
BOACTBYSICH 4YacCThiO BTOpOHM cTarbu 70 3akoHa YKpauHbl «O KoHCTUTY-
nroHHoM Cyae YkpauHbi»8, BepxoBHOU Pape YKpawHBI IPUBECTU B COOT-
BETCTBUE K 3TOMY PellleHWIO NOPSAOK IIPUBAECYEHUSA AUIL K aAMUHUCTPA-
TUBHOWU OTBETCTBEHHOCTHU.

B Arobom cayuae, ecan 061 KCY He mpuMeHSA IIpU HEOOXOAUMOCTU U IIPO-
IIeAYPHON BO3MOJKHOCTU TAaKyIO IIPABOBYIO TEXHUKY, KaK BO30OHOBAEHHE
AEUCTBUS NMPEABIAYIEN PEAAKIIUNA HOPM 3aKOHOB, TO €r0 PeIleHUsd O IIPU3-
HAHUNM HEKOHCTUTYIIMOHHBIMU IIOAOJKEHUM 3aKOHOB (3aKOHOAATEABHBIX
U3MEHEHU!) B OTAEABHBIX CAYyYasdX OAHO3HAYHO IIPUBOAUAU OBI K IIPOOEAAM
B 3aKOHopaTeAbCcTBe. Ecam mocae npusHanusg CypOM HEKOHCTUTYIIMOH-
HBEIMU OTAEABHBIX IIOAOKEHUN 3aKOHA 3aKOHOAATEAL He IIPUHUMAaET Mep I10
OIIEPATUBHOMY BBIIIOAHEHHIO COOTBeTCTByMoulero pemeHus KCY u He
3aIllIOAHSET OOpa30BaBIINNCA B PEryAMPOBAHUU OOIECTBEHHBIX IIPABOOT-
HOIIIEHWU IIPOOEA, TO OY4EBUAHO, UTO BCAEACTBUE 3TOTO MOTYT OBITH OTPaHU-
YeHbl COIMaAbHBIE, IIOAUTHYECKHUe, DJKOHOMMUYECKHe HAU Apyrue IIpaBa U
CBOOOABL UeAOBeKa U IpakAaHUHa.

ITo cytu, nponeaypa Bo300HOBAeHUS KOHCTUTYIMOHHEIM CyAOM YKpAaWHEL
paHee AEUCTBYIOIENM peAAKIWY HOPM 3aKOHA He OBbIAA MCCAEAOBAHA Ae-

Cwm., Hanpumep: Pimenus KCVY Bip 1 rpyams 2004 poky N2 20-pn/2004 (cmpaBa mpo 3ymUHEHHS Aji
abo 00Me’KeHHS IIABT, KOMIIeHcalli | rapaHTiit) // Bicauk Koncruryniiitnoro Cyay Ykpainu. — 2005.
— N2 6; Pimenns KCVY Bip 9 aummusa 2007 poky N2 6-prn/2007 (cmpaBa Hpo COIfiaAbHI rapasTtii
rpomapsH) // Bicauk KoncturymniiiHoro Cyay Ykpainu. — 2007. — N9 4.

Pimennst KCVY Bip 22 rpyaust 2010 poxky N2 23-pr/2010 y cmpaBi 3a KOHCTUTYI[IHHUM 3BEPHEHHSIM
rpomapsiHuHa bBarincekoro Aprema OAeKCaHAPOBHMYA IOAO OMII[IMHOTO TAyMadyeHHsSI IOAOXKEHD
vactuHu nepinol crarti 141 Koapekcy YKpalHu IIpo aAMIHICTpATHBHI IIPABOMOPYIIEHHS (CIipaBa IIpo
aAMIHICTPATHBHY BIALOBIAGABHICTE Y cdepi 3abesmedyeHHs (Ge3leKd AOPOKHBOrO pyxy) // BicHuk
Koucrutynitaoro Cyay Ykpaigm. — 2011. — N2 1.

ITpo Koucruryuittauit Cya Ykpainu: 3akoH Ykpaiuu Bia 16 xoBTHS 1996 poxry N2 422/96—BP //
Biaomocti BepxoBHoi Papu Ykpainu, — 1996. — NQ 49. — Cr. 272.
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TaAbHO Ha AOKTPUHAABHOM YPOBHE M IIO3TOMY Ha NPaKTUKe IIPUMEHSAACH
KpaliHe peAKO A0 HeAAaBHETrO BpeMeHH.

OAHMM 13 IIOKA3aTeABHBIX IIPUMEPOB IIPUMEHEHUSI TaKOU INPOIEAYpPHI SB-
asercs Pemenne KCVY o Aeay 0 COOAIOAEHUMU IIPOLIeAYPHl BHECEHUS U3Me-
HeHull B KoHcTUTyIIMIO YKpauHbP.

B stom Pemrenun KCVY npuMeHUA I0OPUAUYECKYIO TEXHUKY BO30OHOBAECHUS
AEVCTBUS IIPEABIAYINEN pepaKnuu HOpM KoHcTuTynuu YKpawuHEL OT 28 HIO-
Ha 1996 ropa, KOTOpble OBIAM UM3MEHEHBI, AONOAHEHBI M WCKAIOUEHBI
COTAACHO 3aKOHYy YKpauHBl «O BHeCEeHUM U3MeHeHUN B KoHCTUTyIuoo YK-
pauHb» OT 8 Aekabpst 2004 ropa N2 2222 —1V10. OtoTr 3akon Cya mpusHan
HEKOHCTUTYIIMOHHBIM K3-3a HapyUIeHUS IPOIeAYPHl ero IPUHATHL.

[TpuMmenuB B PelleHun ykazaHHYIO IOpUAMUYecKyIO TexHUKY, KCVY onpepe-
AWA, YTO TAKMM OOpa30M O0eCHeunBaIOTCA CTAaOUABHOCTH KOHCTUTYIIMOH-
HOTO CTPOS, FapaHTUPOBaHNe KOHCTUTYLIMOHHBIX IIPAB U OCHOBHBIX CBOOOA,
YeAOBEKQ, IIeAOCTHOCTh, He3bIOAEMOCTh U OeCIIPePBIBHOCTE AecTBUA KoHC-
TUTYIIMY, ee BepPXOBEHCTBO KakK OCHOBHOTIO 3aKOHa OCYAAPCTBAa Ha BCeU
TEPPUTOPUN YKPAWHEL.

ChaepoBateabHo, KCVY, paccmaTpuBas 3TO AeAO, OBIA IOPUAMYECKU U (PaK-
THUYEeCKU 00s3aH He AOIYCTUTH IIPABOBOTO BaKyyMa, KOTOPHIM MOT 00pa3zo-
BAThCS B pe3dyAbTaTe HPU3HAHUS 3aKOHA O BHECEHUM M3MEHEeHHM HEeKOHC-
TUTYIVOHHBIM. HOCKOABKY AdHHBbIEe HM3MeHeHMNSA KACAANCh 3HAYUTEABHOI'O
KOAMYeCTBa KOHCTUTYIUUMOHHBIX HOPM, 3TO MOTAO OBI IIpuBeCTU K Hapylie-
HUIO IIeAOCTHOCTM OCHOBHOTO 3aKOHa YKpawHbl, U Cyp (hakKTHYeCKU MOr
OCTaBUTH CTpaHy 0e3 KoHcTuTynuu. AaHHOE OOCTOSATEABCTBO IIOBAUSAO Ha
Pemenne Cyaa, KOTOPBIY, OMUPASACE HA TEOPUIO U IIPAKTUKY IIPUMEHEHUS
IIPUHIIUIIA PETPOAKTUBHOT'O AeI‘/IICTBI/ISI IIPABOBLIX AKTOB, YKa3aA B MOTUBU-
POBOYHOMN €ro 4acTH O HeOOXOAMMOCTHU IIPUBEAEHUS HOPMATHUBHO-IIPABO-
BEIX @KTOB B COOTBeTCTBHe ¢ KoHcTuTynueln YKpauHBI OT 28 nioHA 1996
ropa B PepaKlvy, CYILIeCTBOBaBIIEN AO BHECEHHS B Hee U3MEHEHUM COr-
AacHO 3akony NO 2222.

[To MHEHUIO HEKOTOPHIX YYEHBIX, yKa3aB B PemieHunm o «BO300HOBAEHUH
AEVICTBUSI TIPEABIAYIIed pepakiuyu HopM Koucrutynum Ykpawsabl», KCY
IIepecMOTpEeA CYIIECTBYIOUIUM CTPOM HyOAWYHOM BAACTH U IepeOpan Ha
ce0s1 IOAHOMOYHUSI 3aKOHOAQTEABHOM BAACTH B I'OCyAApPCTBE. A HEKOTOpPHIE
IIOAUTUKU YTBEPKAAAU U IIPOAOAKAIOT YTBEPIKAAQTh, YTO TAaKUM 0OOpazoM
KCY moMeHSIA KOHCTUTYIIMOHHBIN CTPOU B TOCYAQPCTBE (COBEPIIMA TOCY-
AQPCTBEHHEIN IIepPEeBOPOT).

O4eBHUAHO, YTO 3TO He TaK, XOTs OBl IOTOMY, 4TO B AQHHOM Pemenun Cyp,

Pimennst KCVY Bia 30 Bepecust 2010 poky N2 20-p1/2010 y cripasi 3a KOHCTUTYLIMHUM IIOAQHHSM 252
HapOAHMX AeIyTaTiB YKpaiHu 1moaAo0 BiamosiaHocTi KoHcTuTynil YKpaiHu (KOHCTUTYLIHHOCTI) 3aKOHY
VYkpainu «ITpo BHecenHst 3MiH A0 KoHcrturynii Ykpainu» Bip 8 rpyaus 2004 poxy N2 2222—IV
(cmpaBa IpO AOAEpIKaHHSI IpoueAypu BHeceHHs 3MiH A0 Koucrurynii Ykpainwm) // BicaHuk
Koucruryuiinoro Cyay Ykpainu. — 2010. — N2 5.

' Tpo Brecenns 3mia Ao Kouctutymii Ykpaiau: 3akon Ykpaiuu Bip 8 rpyass 2004 poxy NQ 2222 —1V
// BiaomocTi BepxoBHol Papn Ykpaiuu. — 2005. — N2 2. — Cr. 44,



He BBIIIEA 3a IIPEASABI CBOMX IIOAHOMOUYUN. BeAb KOHTPOAB 3a NPOLLeAypPOu
BHeceHUd n3MeHeHNM B OCHOBHOM 3aKOH YKpauHBl — 3TO TakKad ke 4aCTb
ero IMOAHOMOYUM, KaK M KOHTPOAL 3a MaTepUaAbHBEIM COAEpIKaHMeM AI00O-
ro IIPOEKTa 3aKOHA O BHECEHUM M3MeHeHUU B KOHCTUTyLHUIO.

ChaepyeT OTMETHUTB, UTO IIOAOOHYIO IIPABOBYIO IIO3MIIUIO HM3A0KHA TaKXKe
KoucturynmonHueii Cya MoapaBum, KOTOphIH B [TocTaHOBAeHHHU OT 4 Map-
Ta 2016 ropa Ipu3HAA HEKOHCTUTYIIMOHHBIM 3aKOH «O BHeCeHUU HU3MeHe-
Hul m ponorHeHud B KoHctuTynuio PecniyOamkum MoapoBa» OT O HUIOAT
2000 ropa N2 1115—XIV1!L, B myukre 211 storo Pemienusi KOHCTUTYITHOH-
HEIU Cyp MoapaBuu oTMedaeT, 4To «Opupopd KOHCTUTYyIIMM, KaK BBICIIETO
33KOHQ, M UAEed KOHCTUTYLUOHHOCTH IOBOPAT O TOM, 4TO B KoHcTuTynuu
HeT U He MOTyT OBITh HEAOCTATKWU UAM BHYTPEHHUE IPOTUBOPEeUnsd». Aanee,
B caepyromleM nyHKTe, KoHcturynmoHHEI Cya MoapaBUHM, CCHIAAACE HA
CBOIO NIPABOBYIO INO3UIVIO, U3AOKEHHYIO paHee B IlocranoBaenum ot 10
okTsi0pst 2013 ropa NQ 33, ykaseiBaeT Ha TO, UTO OAOKeHUsT KOHCTUTYIMH
IIOCAe NOPU3HAHUS HEKOHCTUTYIIMOHHBIMM BHECEHHBIX B HHX 3aKOHOM
n3MeHeHUY BHOBHL HAUMHAIOT AENCTBOBATH, CTAHOBSICH YACTbIO AKTHBHOTO
npaBa. Takke KoHnctutynuoHHbsli Cya MoapaBUM YCTAaHOBUA, YTO AO TIPU-
HSTHUS ITapPAA@MEHTOM HOBBIX ITOAOKEHUU MPUMEHSIOTCS TTOAOKEHUS, TTPEA-
IIIeCTBOBAaBIIINE M3MeHEeHHbBIM.

CoOTBeTCTBEHHO, B ITYHKTE 8 pe30AIOTMBHOU YacTU yKa3aHHOTO [TocTaHOB-
Aexusa KouHctutynmoHHBIN Cya MoAjpaBUU TaKKe yKasaa, 4YTO OIlpepe-
AEHHBIE IIOAOKEHWS (YacCTHU MepBasi, TPeThs, YeTBepTasi CTaTbU 78 U CTAThs
89) Konctutynmu MoApA@GBUU, AENCTBOBABIINE AO NPUHATHA 3aKoHa «O
BHECEHUM U3MeHeHUHN u AonoaHeHUi B Koucturynuio PecriyOamkm Moa-
AoBa» OT S mtoAd 2000 ropa, BHOBB BCTYIIAIOT B CHAY M CTAHOBSTCS YaCThIO aK-
THUBHOI'O IIPABOBOTO (POHAA CO AHS BBIHECEHMS HacTosIero IlocTaHOBAEHUS.

TakuM 00pa3oM, KOHCTUTYIIMOHHLIE IIOAOKEHUS, YTPATUBIINE CBOIO CHAY,
yepe3 16 AeT BO3OOHOBUAM CBO€ AENCTBUE IIO pelleHnio KOHCTUTYIIMOH-
"Horo Cyapa Moapasuu.

Chaepyet otMeTuTh, 4TO A KCY TeMa BO30OHOBAEHUS NPEABIAVIIEN pe-
AAKIIM HOPM 3aKOHOB OY€Hb Ba’KHA M aKkTyaabHa. OOyCAaBAMBAETCS 3TO U
TeM, YTO Ha CETOAHAIIHUU A€Hb B IIPOU3BOACTBe Cyaa HaxopuTca Ooaee
AECATKA A€M, B KOTOPBIX CyOBEeKTBI OOpAllleHUsI CTABAT BOIPOC O HEKOHC-
TUTYIIMOHHOCTY 3aKOHOB (MX OTAEABHBIX IIOAOJKEHUM) O BHECEHUU U3MeHe-
HUMN B ApyTr¥e 3aKOHBI, ANOO O HEKOHCTUTYIJMOHHOCTH OTAEABHEIX IIOAOJKE-
HUM 3aKOHOB C IIOCAEAVIOIIUMU 3aKOHOAATEABHBIMU U3MEHEHUIMU UAU W3-
AOKEHHBIMU B HOBOU PEAAKIIMM. DTO B OCHOBHOM KaTeropusi COIUAABHBIX
A€A, B KOTOPBIX CTaBATCS BOIIPOCHI O IIEHCMOHHOM OOECII€YeHUU U APYTUX
COITMAABHBIX BBITIAATAX TPakpam!2,

! TTocranosrenue N2 7 or 4 mapra 2016 ropa [DAekTpoHHLIH pecypc]. — Pesxum aocTyma:
http://www.constcourt.md/ccdocview.php?tip =hotariri&docid = 558&1 =ru

12 TTepeuens KOHCTUTYLIMOHHBIX IIPEACTaBACHUY, HaxoAAmMMUXcsl Ha paccmorpeHun KCY 1o cocTOsSTHUIO
Ha 15 HOs6ps 2016 ropa [DAeKTpoHHEIN pecypc]. — Pesxum poctyma: http://ccu.gov.ua/novyna/
konstytuciyni-podannya-za-stanom-na-15-lystopada-2016-roku
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Hexoropsle cyapn KCVY cuuTaroT, 4TO Takye 3aKOHBI (O BHECEHUU M3MeHe-
HUM B APYTHE 3aKOHBI) BOOOIe He AOAKHBI OBITH IIPEAMETOM PACCMOT-
penusa Cypa, TaK KaK OHM BBIIOAHUAW CBOIO (PYHKIWIO U KX IIOAOKEHHUS
y’Ke CTaAM 4YacCTbIO APYIMX (IIEPBUYHEIX) 3aKOHOB. CTaBsg IIOA COMHEHUE
TaKyI0 TOUKY 3pEeHUs, CUUTAl0 BO3MOJKHBIM AAG IpuMeHeHHs CyaoM He-
KOTOPBIX KPUTEPHEB, IPU HAAUYUM KOTOPHIX 3aKOH O BHECEHUU Uu3Me-
HEHUM MOXXeT U AOAKEH OBITh IIPeAMEeTOM HPOBEPKU Ha COOTBETCTBUE
Koucrurynuu Ykpaussl. [Ipeanoaararo, 4To AaHHBIE KDUTEPUU HAa AOKTPU-
HAABHOM YPOBHE MOIYT OBITh KAACCU(DUIIMPOBAHEI HA Oe3yCAOBHBIE U yC-
AOBHEIE.

K GQSYCAOBHBIM OCHOBAHUSIM AAST TIDOBEPKU KOHCTUTYIMOHHOCTU 3aKOHA O
BHECEeHUMN N3MeHeHUM B Apyrrue 3aKOHBI MOJKHO OTHECTH: HapyluieHue IIpo-
neAypPhl paCCMOTpPeH s, IIPUHSATHSA B BCTYIIA€HUA B CUAY 3aKOHA O BHecCe-
HUHU U3MeHeHNH, a TakKxXe, HammpuMep, MCKAIOYeHe HOPMEI M3 IIEePBUYHOTO
3dKOHQ, TO €CThb KOI'Ad HEIIOCPEACTBEHHO €€ HEeBO3MOJXHO OCIIOPHUTS.

K YCAOBHBIM KPHUTEPUAM OTHOCATCS CACAYIOITHE:

BO-IIEPBLIX, HECOOTBETCTBHUE OCIIAPHUBAEMBIX MOAOKEHHM 3aKOHAa KOHCTHU-
TYHI/IOHHOP'I HOpMe-IIpDUHIOUITY, B COOTBETCTBHUU C KOTOpOﬁ IIpu BHeCEeHUU
N3MeHEeHUM He AOIIyCKAeTCd CyXeHue CyTu U ooneMa CymeCTBYIOIITUX
IIpaB 1 CB060A YeAOBeKad U I'pa>XAAHWHAG,

BO-BTOPBIX, 3aKOH O BHECEHUM HU3MEHEHUU MOAAERUT IIpoBepKe CyaoM,
€CAM OH BHOCHUT M3MEHEHUS B 3aKOH, KOTOPBIM eIlle He BCTYIUA B CHUAY, TO
€CTh KOTAQ 3aKOHOAATEAD OTCPOYMA BCTYIIAEHUE B CUAY 3aKOHA M3-3a OIlpe-
AEAEHHBIX OOCTOSATEABCTB, COOBITUM U T. A. B CBSA3M C 3TUM ellle He TPOU-
30IIIAQ, TaK CKa3aThb, CTaAUsd 3aMeHbI HOPM.

K 3TuM >Xe KpUTepHSIM TaKKe MOKHO OTHECTH CAydau, KOTAd OCIlapUuBaiOT-
C OTAeAbHBIe HOPMEI [lepeXxOAHBIX WAU 3aKAIOUUTEABHBIX IMTOAOKEHUN
3aKOHA O BHECEHUU M3MEHeHHUM, U OHM He CTAHOBSITCS COCTAaBHOM YaCTBLIO
IIEPBUYHOTO MAU 06@30BOTO 3aKOHAQ, TO €CTh UX HEBO3MOKHO OCIIOPUT.

K coxxanenmuio, 3dKOHOAAQTEABb B IIOCAeAHEEe BpeMid HpH6eraeT K HEKOTOPEBIM
XUTPOCTAM U OCYHIECTBAsIET YperyAupoBaHNue O6].LIeCTBeHHBIX OTHOIIIeHNH,
TO €eCTh pa3MellaeT HOPMBI MATEPUMAABHOI'O XapaKTepa MMEHHO B I'Iepe-
XOAHBIX MAN 3aKAIOUNTEABHBIX TOAOKEHHUSIX 3aKOHA, @ He B OCHOBHOI ero
yactu. Ho BeAb HAa3Ha4YeHHue nepeXOAHBIX VAN 3aKAIOUHUTEALHLIX IIOAOJKEe-
HUHN COBEepII€HHO MHO€, OHMN AONKHEL OLITH HAQITPpABAE€HEI HA pPeaAru3allkio
TIOAO’KEHHM OCHOBHOM YacCTH 3aKOHa.

HeOGXOAI/IMO YUYUTBIBATH, YTO CYIIEeCTBOBAHKWE II€PBUYHLBIX HOPM 3dKOHA
HEepPAa3pLBIBHO CBA3AdHO C HpaKTHKOﬁ CYAa IO MX BO30OHOBAEHHUIO B CBSI3U C
IIPU3HAHUEM M3MeHeHUU UAU AOHOAHeHI/II‘/II B TaKHe IIepBUYHBIEC 3aKOHEI He-
KOHCTUTYIMOHHBIMMU. OAHaKO, KaK CBUAETEABCTBYET KOHCTUTYIITMOHHAA IIPAK-
THWKQ, TAKas IMMPaBOBad TeXHUMKA MOXET OLITE IIpuMeHeHa CYAOM HEe B KaX-
AOM KOHKPETHOM CAYy4Yae. [ToHATHO, 4YTO OHAa MOXXET OBITh IIpUMEeHeHad, eCAU
3aKOH (ero OTAEABHEIE HOAO}KeHI/IF[) nMeeT IIPEABIAYIITYIO PeAdKIINIO, d TaK-



>Ke eCAU 3Ta IIPeAbIAYIas PepaKIus IOAOKEeHUN 3aKOHa He UMeeT, KaK Mo-
I'yT OLIEHUTH CYABU B IIpOllecCce CYAOIIPOM3BOACTBA, IIPU3HAKOB HEKOHCTU-
TYLUOHHOCTH.

TakXe CAeAyeT OTMETHUTD, YTO 3aKOHBI O BHECEHUU MU3MEHEHUU SIBASIOTCS
IIPEAMETOM IIPOBEPKU COOTBETCTBUSI KOHCTUTYIIMH B KOHCTUTYIIMOHHBIX CY-
Aax, Hanpumep, Peciybauku Beaapych!3, PectiyGanku Apmenus!4, Pecy6-
Avku Kazaxcraa!®, Pymeraun!® u ap.

3. IIpakTuKa 3apy0e>KHbIX OPraHOB KOHCTUTYI[MOHHOMN
IOPUCAMKIUA OTHOCUTEABHO HMCIIOAHEHMS UX pelleHuHn

AHaAU3 AeITeABHOCTU KOHCTUTYIIMOHHBIX CYAOB 3apyOe>KHBIX CTpaH Tak-
>Ke CBUAETEABCTBYEeT O CYILIeCTBOBAHMHU PAa3HBIX CIIOCOOOB IOPHUAUYECKOMU
TEXHUKH, UCIIOAB3YEMOW UMM BO M30e’kaHue IIPOOEAOB B IIPABOBOM pery-
AUPOBaHUY, KOTOPbIEe MOI'YT BOBHUKHYTH B CAydae NIPUHATHUS UMU pelleHUs
O IIPU3HAHUU 3aKOHA WAU APYIOTrO IIPABOBOI'O aKTa (MX OTAEABHBIX IIOAO-
SKeHUY) HeKOHCTUTYIMOHHBIMH 7,

BBuay TOro, 4ro OOMEH OIIBITOM U BOCIPUATHE NPAKTHUKU 3apyOe’KHBIX
CTPaH OTHOCUTEABHO (PYHKIIMOHMPOBAHWSI MEeXaHU3MOB NCIIOAHEHUS pellle-
HUU OPraHoOB CyAeOHOrO KOHCTUTYILIMOHHOI'O KOHTPOASI BCETAQ SIBASIOTCS
HOAE3HBIMU, IIOCKOABKY IIO3BOASIOT OOO3HAQUUTh KaK IIO3UTHUBHEIE, TaK U He-
raTUBHBIE TEHACHIMM Ha 3TOU CTAAUM KOHCTUTYIIMOHHOTO CYAOIIPOM3-
BOACTBQ, OCTQHOBHMCSI AE€TAABHEE HA HEKOTOPBIX CIIOCO0AX UCIIOAHEHUS
pelIeHn KOHCTUTYILIMOHHBIX CYAOB B acIleKTe M30e’KaHHUs 3aKOHOAATEAB-
HBIX IIPOOEAOB.

B 3apy0e>KHBIX CTpaHaX CYIIECTBYIOT PA3AUYHBIE MEXaHU3Mbl UCIIOAHEHUS
pelleHn! KOHCTUTYIIUOHHEBIX CYAOB, HAIIpUMeED:

Pemenrie KC PB or 14 okrabpsi 2016 ropa N2 P-1076/2016 «O coorBercTBUM KOHCTHUTYIIMH
Pecniybauku Beaapych 3akona Pecnyoauku Beaapych «O BHeceHUH H3MEHEHUM U AOIOAHEHUH B
3akoH Pecnyoauku beaapychk «O BeTepUHApHOU AeSATEABHOCTH» [OAEKTPOHHBIA pecypc|. — Pexxum
poctyma: http://www.kc.gov.by/main.aspx?guid =44823; Pemenue KC Pb ot 12 anpeas 2016 roapa
N2 P-1029/2016 «O coorBercrBun Koucturynuu PecrnyGauku bBeaapych 3akoHa PecrnyGanku
Beaapych «O BHeCEeHUM AONOAHEHHMHN U M3MEHEHHM B HEKOTOpPHIe 3aKOHEI Pecmybamku Beaapychb».
// [OaekTpoHHBIN pecypc]. — Pesxum pocryma: http://www.kc.gov.by/main.aspx?guid = 42873

Cwm. IloctanoBrenne KoncrurynuonHoro Cypa Pecnybauku Apmenusi or 7 utoast 2015 ropa INKC-
1224 no peny o0 oIpepeAeHUH BOIIPOCa COOTBETCTBHSI IpuHSATOro HanuonaabHelM CobOpaHueM PA
3akoHa PA «O BHecenun mamMeHeHHH B 3akOH PA «O HaKONMTEABHBIX IEHCHUSX» [DAEKTPOHHBIN
pecypc]. — Pesxum pocrtyma: http://www.concourt.am/russian/decisions/common/index2015.htm
IMocranoBaenue Koucrurynuonuoro Cosera Pecnyoavku Kaszaxcran ot 11 deBpanst 2009 ropa NQ 1
«O npoBepke 3akoHa Pecybanku Kaszaxcran «O BHeCeHHU U3MEHEHUN U AOTIOAHEHUM B HEKOTOPBIE
3aKOHOAATeAbHBIe akThl Pecrmybaumku KaszaxcTaH IIo BOIpocaM CBOOOALI BEPOUCIIOBEAQHHSI U
PEAUTHO3HBIX 00beAMHEeHUI» Ha cooTBeTcTBUe KoHcTuTynun Pecnyoanknu KasaxcTaH [OAeKTPOHHBIN
pecypc]. — Peskum poctyma: http://www.ksrk.gov.kz/rus/resheniya/?cid = 10&rid = 476

Cum. Pemenue Koucrurynuonnoro Cyaa PymbiHuu ot 8 uioast 2014 ropa N2 440 [DAeKTpOHHBIN
pecypc]. — Pexxum poctyma: https://www.ccr.ro/files/products/Decizie_ 440_2014_ reviz.pdf
QopyM: HCIOAHEHWE peIleHWH KOHCTUTYIMOHHBIX CyAOB // KOHCTUTYIIMOHHOE IIpaBo:
Bocrounoesporneiickoe o6ospenne. — N2 3 (40). — 2002. — C. 40—76.
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— OTCpOYKa O(UIIMAABHOI'O ONYyOAMKOBAHUA pellleHusa (Aursa, Iloasla,
Beaapycs);

— YCTaHOBAEHUe pellleHUeM IO3AHeM AAQThl BCTYIAEHUS B 3aKOHHYIO CUAY
(Apmenus, Ocronud, Typnus, Yenickas PecrryOanKa);

— KOHCTATAaIsl KOHCTUTYIIMOHHBIM CYAOM TOTO (DAKTa, YTO OCIIapUBaeMbIT
MMPaBOBOM aKT BPEMEHHO COOTBETCTBYET KOHCTHUTYIIMU, C OAHOBpPEMeH-
HBIM yKa3zaHWeM Ha TO, YTO 3TOT aKT OYAeT MPOTHUBOPEUYUTH KOHCTUTY-
IIUH, €CAU He OyAeT U3MeHeH HOBBIM 3aKOHOM AO ONPEAEAeHHOTO CpoKa
(AaTBus, CroBenwus, XopBaTus, Beurpus);

— MpU3HaAHWE MMPABOBOTO aKTa MIPOTUBOPEYAIUM KOHCTUTYIIUU B PE3YAb-
TaTe 3aKOHOAATEABHOTO YIYIIeHUs, 6e3 MCKAIOUEeHHUs] ero M3 IIPaBOBOU
CHUCTEMBI, UAU OOBSIBAEHUE aKTa YTPATHUBIIUM CHAY (Takas TeXHHUKa
mpuMeHsieTcsi, B yacTHocTH, KoHctuTtyrmonabiMu Cyaamu DctoHuu, Mc-
manmy, I'epManuy, XopBaTUu U Ap.)!8.

ChaepyeT OTMeTUTh, uTO, HanmpuMep, Koucturynumonubsii Cya AaTBUNCKOU
PecnnyOAMKE C IIeABIO HEAONIYIEHUS 3aKOHOAATEABHBIX IIPOOEAOB MOJKET:
KOOPAMHUPOBATE AEATEABHOCTb CYAOB OOIllel IOPUCAUKIIUY; 00493aTh 3aKO-
HOAAQTeAs YCTPAHUTH NpoOeaA, 0Opa30oBaBLIMNCA B pe3yAbTaTe NPU3HAHUSA
HOPMBI HEKOHCTUTYIIMOHHOU (B TO >Ke BpeMs KoHcTutynuoHHBIN Cya AaT-
BUNCKOMN PecnyOAUKU MOYKET ONPEAEAUTH AATY, AO KOTOPOM HEKOHCTHUTY-
IIMOHHAsA HOpMa OyAeT ABAATHCA AeUcTByiolel). Takke aToT Cya, Kak U
ApyTrHe 3apyOe>XHble KOHCTUTYLHWOHHBEIE CYABI, IIPU IIPUHATHN CBOUX pe-
LIeHUY PYKOBOACTBYETCS TAaKUMM IIPABOBBIMU METOAAMHU, UCIIOAB3YyeMBIMU
B AEMOKpPAaTHYeCKOM IIPAaBOBOM TOCYAAPCTBe B IeAdIX AOCTMIKEHHS CIIpa-
BEAAMBOIO pellleHrs, Kak: «intra legem», «praeter legem», «extra legempy»,
«contra legemp».

Takum 06pa30M, MOJXHO IIOAAQI'daTh, UTO €CAM IIOAOXKEHUA aKTa, IIPUHATHBIE
Ha 3aMeHy HAU B AOIIOAHEHUHE K 3TOMY JKe aKTy, IIPHU3HAHbBI HEKOHCTU-
TYOUOHHBIMH, TO B TAKOM CAyYde BO n3bexaHue IIPAaBOBOTI'O BAKyyMa AONAK-
HBbI AeﬁCTBOBaTB IIepBHUYHBIE IIOAOKEHHA 3TOT'O AaKTa (HpI/I YCAOBUH, YTO
OHMU ABAAIOTCA KOHCTI/ITYI_[I/IOHHBIMI/I).

Takas cypeOHas IPakTHKa, B 4acTHOCTU M KoucturynuonHoro Cypa VK-
pauHbl, IpeObIBaeT B PYCA€ PA3BUTHSA COBPEMEHHBIX OOMIWX NPUHIWIIOB
IIpaBa ¥ IIPUHITUIIOB KOHCTUTYITUOHHOT'O CYAOIIPONU3BOACTBA, BEPXOBEHCTBA
IIPaBa, HapAeKaAllle KOHCTUTYIIMOHHOMN IIPOLIEAYPHL U T. A.

3aKAOYEeHHe

Britiien3A0KeHHOE TTO3BOASIET TPUUTH K BBIBOAY O TOM, UTO AOKTPHWHA BO-
300HOBAEHUS AEUCTBUS IIPEABIAYIIEN peAaKIMK 3aKOHOB B CAydae IIpolie-

'8 Bupmonrene T., Sdpamionac O., Cipyoruc 3. FeHeparbHbIH A0KAap XIV Komrpecca Kondepenmnuu
€BPOIIENCKUX KOHCTUTYIMOHHBIX CyAOB (T. BuawbHioc, 3—6 utons 2008 ropa) // KoHcTruTynumoHHOE
npaBocypue. BecTtHuk KoHdepeHIHH OpPraHoOB KOHCTUTYLIMOHHOTO KOHTPOAS CTPaH MOAOAOU
AeMoKkpaTtuu. — Beim. 2(40) —3(41). — 2008. — C. 208 —218.



AYPHOU BO3MOXXHOCTH AOAKHA IIPUMEHSTBCS B IIPAKTHKEe KOHCTUTYIIVMOH-
HBIX CyAOB, B yacTHOCTU KCVY. Bepb KOHCTUTYIIMOHHBINU CYA IIPU PACcCMOT-
PEeHUMN KaXAOI'0 Aerd O HEKOHCTHUTYIIMOHHOCTH IIOAOJKEHHM 3aKOHA AOA-
JKeH aHaAU3WPOBaTh W OI€HUBATH IIOCAEACTBHS CBOEro peIleHUs, OCO-
OeHHO B YaCcTM oOecIlleueHHusI IpaB M CBOOOA YEAOBEKa M I'Pa>kAQHUHA, U B
CAydae yIpo3bl BO3HUKHOBEHUS IIPOOeAa B 3aKOHOAQTEABHOM PeryAnpoBa-
HUM BO30OHOBAATH ACUCTBUE IIPEABIAYIIIEN PEAAKIIUNA HOPM COOTBETCTBYIO-
1Iero 3aKOHQ, eCAW 3TO IIPOIIeAYPHO BO3MOJKHO.

AaHHas TeMa SBASIETCSI aKTyaAbHOM AAS ITOCAEAYIOIIUX HayYHBIX MCCAEAO-
BaHUYU B cdepe KOHCTUTYIIMOHHOIO IIpaBa. Bolpoc BO30OHOBAEHUST AEMCT-
BHUS IIPeABIAYIEM pepaKluu 3aKoHOB CypoM TpeOyeT Ooaee TAyOOKOTO
HM3y4eHUsI B YaCTU IIPEAOCHIAOK U IIPEAEAOB IIPUMEHEHUSI TaKOU IOPHAU-
YeCKOM TeXHUKHM, OLIeHKU Ha NpeAMeT KOHCTUTYIIMOHHOCTU BO300HOBASE-
MOM PEAAKIIUHM 3aKOHOB.

ChaepyeT TakKe OTMETUTh, UYTO B YKpauHe A0 CyAeOHOM pedOopMbl (MMeeT-
cgd B BUAY BHeceHue B 2016 ropy usMeHeHUM B KOHCTUTYIIMIO YKpPauHBL B
YacTH TPaBOCyAUsil9) OBIAO HEBO3MOYXHO IPUMEHSTH AIOOOM U3 Mepeuwuc-
AEHHBIX 3apyOe>KHBIX MEXaHU3MOB HCIOAHEHUS pelleHui. OAHAKO IOCAe
KOHCTUTYLITUOHHBIX U3MEHEHUHN (B 4aCTHU IIPABOCYAHUS) 4aCTh BTOpPAd CTaTbU
152 Koucturynum YKpauWHBl ObIAA AOIOAHEHA M, IO CyTH, Hapeamra KCY
AVCKPEVMOHHBIMU [IOAHOMOUYMSMHU B YaCTHU OIIPEAEAECHUS MOMEHTA yTPaThl
IOPUAUYECKOU CHUABI HEKOHCTUTYIIMOHHBIX IOAOKEHUM 3aKOHOB, APYIHUX
aKTOB.

BeposATHO, 4TO B HOBOM IIpOeKTe 3aKoHa YKpauHbl «O KOHCTUTYLHMOHHOM
Cyae YKpauHBI», Hap KOTOPBIM B AQHHBIM MOMEHT paboTaeT pabodas I'pyll-
1a, OypeT AeTaAu3WpPOBAHO 3TO KOHCTUTYLMOHHOe IIoAOKeHUe. U Hapsay ¢
IOPUANUYECKON TEeXHUKOU BO300HOBAEHUSI paHee AEUCTBYIOLIEIO IIOAOJKEe-
HU4 IpaBoBoro akra, Cya, BO3MOXKHO, oOpeTeT U ApyTue IIPaBOBBIE MeXa-
HU3MBI UCIIOAHEHMS pellleHuN BO n30e’kKaHle 3aKOHOAATEALHBIX ITPOOEAOB.

Kpome ToTO, CAEAYEeT OTMETHUTH, YTO B YKa3aHHOM 3aKOHOIIpoekTe o KoHc-
tutynmoaHoM Cyae YRpauwHbl TIpepycMoTpeHo, uTo Cya AOAKEH TpoBe-
PATH KOHCTUTYITUOHHOCTH Ad’Ke YTPATUBIINX CHUAY aKTOB (MX OTAEABHBIX
ITOAOJKEHHH), €CAM 3TO HEOOXOAMMO AAS 3allIUTHI ¥ BOCCTAHOBAEHUS IPaB
YyeAoBeKa, HallpaBUBIIIEr0 KOHCTUTYIIMOHHYIO Karo0y.

' Cm. TTpo BHecenns 3miH A0 KoHctuTymii Yrpaiau (opo mpaBocyaas): 3akoH YKpaiHw Bip 2 depBHS
2016 poky N2 1401 —VIII // Biaomocti BepxoBHoi Papu Ykpainu. — 2016 p. — N2 28. — Ct. 532.
CAeAyeT OTMETHTh, 4YTO COTAACHO AQHHBIM KOHCTUTYIMOHHBIM wu3MeHeHusiM KCY AwurieH
MIOAHOMOUYHSI OTHOCUTEABHO O(DUITMAABHOTO TOAKOBAHUSI 3aKOHOB (MX OTAEABHBIX TOAOXKeHHM). B To
ke BpeMst KCY HapeAeH HOBBIM ITOAHOMOYHMEM PACCMaTPUBATh KOHCTUTYIIMOHHEIE JKAAOOE! IPaKAQH
0 3alUTe KOHCTUTYIIMOHHBIX IIPaB U CBOGOA.
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SUMMARY

The article deals with the theoretical and practical aspects of legal tech-
nique applied by the Constitutional Court of Ukraine (hereinafter — CCU,
Court) to resume the previously acting edition of the norms of the law
unconstitutional due to the recognition of any revision.

As the practice of activities of constitutional courts shows, the adopted
decisions on recognition of legal-normative acts and their separate provi-
sions as unconstitutional do not always lead to positive results due to the
formed gap in the regulation of certain social relations.

During the examination of the cases, CCU often faces with issues related
to the action of legal acts (mostly laws) in time, their retroaction, resump-
tion of the previous edition, etc.

The resumption of the previously existing provisions of the law due to their
recognition as unconstitutional by the CCU due to the amendments is a
new subject for scientific discussions in Ukraine not only by the constitu-
tionalists, but also theorists, specialists in the field of civil and administra-
tive law.




THE GUARANTEE OF THE CONSTITUTION
AND THE ENFORCEMENT
OF CONSTITUTIONAL COURT DECISIONS!

JOAO PEDRO CAUPERS
Vice President of the Constitutional Court of Portugal

§1. Constitutional context

The effectiveness of the Constitutional text demands that mechanisms are
laid down in order to guarantee its protection against unconstitutional acts;
otherwise the hierarchical supremacy of its provisions could not be upheld.
The Constitution of the Portuguese Republic (CPR) accordingly lays down
the general principle that any acts that violate its provisions and principles
are void. Simultaneously, it lays down the general principle of civil liabili-
ty for acts committed against the CPR.

Judicial review is the Constitution's major protective tool, in particular the
scrutiny led by the Constitutional Court2. According to Paragraph 277 of
the CPR, the control of the Court is a normative one, implying that it does
not judge concrete cases. The Court's task is that of monitoring whether
legal rules — particularly those set out in laws and legislative decrees —
comply with the Constitution.

There are two main means of control: the concrete control and the abstract
one. While the latter is performed regardless of the implementation of the
rule in any case (it is not called on in order to settle a specific case or dis-
pute), the former looks at the enforcement of rule in a case.

The concrete control is based on two main judicial remedies: those against
decisions refusing to apply a legal rule on the grounds of unconstitution-
ality; and those against decisions applying a legal rule whose constitution-
ality has been challenged during the proceedings.

The abstract control includes prior (or anticipatory) review of constitution-
ality and general (or ex post) review of constitutionality. Review requests
may be submitted to the Court by several entities, such as The President
of the Republic, the President of the Assembly of the Republic, the Prime

! By JOAO CAUPERS, Vice-President of the Portuguese Constitutional Court, with the assistance of BARBARA
CHURRO, judge.

In spite of being a court, the Constitutional Court is not ruled by the Portuguese Constitution in the same chapter
as that of the other courts. It is a “one of a kind court”: ten of its thirteen judges are elected by the parliament, the
other three are co-opted by the elected judges. Six of the judges are professional ones, seven are lawyers mainly
chosen within the academic world, all of them appointed for a 9-year non-renewable term of office.
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Minister, the Ombudsman, the Attorney-General or one-tenth of the
Deputies of the Assembly of the Republic. The abstract control also encom-
passes the so called review on the grounds of unconstitutionality by omis-
sion (lack of legislative action).

§2. Case review

This type of review uses a diffused system: besides the Constitutional
Court each and every one of the Portuguese courts (ordinary courts or
administrative and fiscal courts?), is, in a way, a "constitutional court”,
deciding matters of constitutionality raised in the cases that come before
them (we don't have in Portugal a reference for a preliminary ruling
proceedings to the Constitutional Court). According to Paragraph 204 of
the Constitution, if a court believes that any legal rule contravenes the
provisions of the Constitution, it must refuse to enforce it. However, the
decisions in constitutional issues taken by any other court are not final:
they can always be reviewed by the Constitutional Court, which is the only
authority vested with the ultimate jurisdiction to review the constitutionality.
The Constitutional Court's decision has the force of res judicata (i.e. defin-
itively decides the issue of constitutionality in the case).

It is case review that gives citizens in general access to the Constitutional
Court. If, in a case that is being heard by a court, one of the parties invokes
the unconstitutionality of a rule and the court nevertheless enforces that
rule, because it takes the view that it is not unconstitutional, the party that
raised the matter can lodge an appeal to the Constitutional Court. If, oth-
erwise, the court refuses to enforce a rule on the grounds of its unconsti-
tutionality, a mandatory appeal shall be addressed to the Constitutional
Court by the Public's Prosecutor Office.

It must also be mentioned that Portugal does not have mechanisms like the
German Verfassungsbeschwerde or the Spanish recurso de amparo. Thus, as
above mentioned, the Portuguese Constitutional Court — as well as every
other Portuguese court, all of them entitled to perform judicial review of
legislation, their decisions being subject to an appeal to the Constitutional
Court — controls nothing but the constitutionality of legal rules (or an
interpretation of them), not that of the decision qua tale, resulting in
alleged violations of the CPR.

It should also be stressed that the Constitutional Court never settles the
dispute that is the object of the proceedings; it only decides the question
of constitutionality that has been raised in the case. Once the
Constitutional Court passes its decision, the case returns to the court from
which it came, so that the latter can proceed in accordance with the

3 Portugal has a dual courts system, inspired by the French one.
* Paragraph 221 of Portuguese Constitution states “The Constitutional Court is the court that has specific power
to administer justice in matters involving questions of legal and constitutional nature”.



Constitutional Court's judgement on the matter of constitutionality. As we
said before, the Constitutional Court does not review decisions taken by
other courts or any other organ; it reviews nothing but the constitutional-
ity of rules, as they have been enforced (or as the court has refused to
enforce them) in a case.

Unlike what happens in abstract reviews, in case review the decision is
valid only for that case. Having said this, once the Constitutional Court has
judged a given rule unconstitutional in three different cases, the rule can
be declared unconstitutional with generally binding force.

§3. Abstract review
¢3.1. Prior (anticipatory) abstract review

As its name suggests, preventive abstract review (of rules) can be prior to
— i.e. before — the publication and entry into force of the normative act
comprising it. It makes it possible to prevent unconstitutional rules (or
rules whose constitutionality is controversial) from taking effect.

This control is provided for by Paragraph 278 of the Constitution, but it is
only applicable to the more important rules in the legal order, such as
those included in an international treaty or those included in a legislative
act from the Assembly of the Republic (Law) or from the Government
(Legislative Decree).

Preventive scrutiny can be carried out at the request of the President of
the Republic, following the reception of the legislative act for enactment>,
of the Representatives of the Republic in each of the Autonomous Regions,
regarding any rule included in a regional legislative decree that is sent to
him for signature, and of the Prime Minister or of one fifth of the members
of the Assembly of the Republic, regarding a rule contained in a legisla-
tive act which the Assembly of the Republic has passed as an "organic
law"®.

In prior review cases, besides decisions of a procedural nature (particular-
ly as to whether or not to receive a request), the Constitutional Court
issues two types of rulings: it either declares the (total or partial) uncon-
stitutionality; or does not declare the unconstitutionality of each rule that
was submitted to it.

When the Court declares a rule unconstitutional, the President of the
Republic or the Representative of the Republic in an Autonomous Region
is compelled to veto the text and return it to the body that passed it. This
body can either reformulate the act (eliminating or correcting the rule that
has been held unconstitutional), or confirm its approval, in which case it

> Every law passed by the Assembly of the Republic and every legislative decree issued by the government must
be enacted by the President of the Republic; rules included in international sources are sent to the President for
ratification.

¢ Laws with superior value or “force”, required in order to legislate on very important matters.
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must do so by a qualified majority of two thirds of its members [Paragraph
279 of the Constitution]. The President of the Republic or the
Representative of the Republic has then to enact or sign it. This does not
prevent the Constitutional Court from holding that such rules are uncon-
stitutional later on, as part of other means of reviewing constitutionality, as
it did in the case we will later mention.

At the same time, if the text is reformulated and the amendments are not
just limited to the removal of the rules that the Constitutional Court has
declared unconstitutional, the President of the Republic or the
Representative of the Republic, as appropriate, can request a new prior
review of any rule [Paragraph 279(3) of the Constitution].

Until now, the Assembly of the Republic has never exercised the power to
confirm the law, always choosing to reformulate or expunge norms that
have been declared unconstitutional.

When the Court does not declare the text unconstitutional, the President
of the Republic or the Representative of the Republic, as appropriate, must
enact or sign it, unless he chooses to exercise his right to impose a polit-
ical veto, the deadline for which runs from the publication of the
Constitutional Court's decision [Paragraph 136(1) and (4) and 233(2) of the
Constitution].

$3.2. Successive abstract review

As the name suggests, this is a means of constitutional review that takes
place after the rules under scrutiny have been published. Every rule in the
Portuguese legal system is subject to this type of review, from those con-
tained in laws to those set out in local authorities' regulations. As we said
before, this means of review can be initiated by the President of the
Republic, the President of the Assembly of the Republic, the Prime
Minister, the Ombudsman, the Attorney General, one tenth of the
Members of the Assembly of the Republic, and also, when a breach of the
autonomous region's rights is at stake, the Representatives of the Republic,
the Legislative Assemblies of the Autonomous Regions, their Presidents or
one tenth of their members, and the Presidents of the Regional
Governments [Paragraph 281(2) of the Constitution].

We should recall that citizens cannot directly initiate an abstract review -
only the persons and entities listed above can do that - but they can
approach one of those persons or entities (namely the Ombudsman or the
Attorney General), set out the question and ask them to initiate a review
to the Constitutional Court.

Constitutional Court Justices and the Attorney General's representatives to
the Court are also entitled to initiate this kind of review in relation to rules
that have been deemed unconstitutional in three review cases [Paragraph
281(3) of the Constitution and Paragraph 82 of the Constitutional Court



Statute]. In successive abstract review cases the Constitutional Court
decides whether each rule submitted to it is (totally or partially) unconsti-
tutional or not unconstitutional.

Should the Constitutional Court figure out that one or more rules which it
has been asked to review are unconstitutional, its decision has generally
binding force. This means that the rule is eliminated from the legal system
and can no longer be enforced, by the courts, the public administration, or
private individuals. As a general rule, the declaration has retroactive effects
going back to the moment in time when the rule declared unconstitution-
al came into force. Some of the specific problems raised by this system are
addressed and settled by Paragraph 282 of the Constitution.

A decision not to declare a rule unconstitutional is not necessarily the end
of the matter. In cases involving either abstract or concrete reviews, the
Court can take another look at a rule that it has previously declared not
to be unconstitutional, and then decide that it is in fact unconstitutional.

§4. Unconstitutionality by omission

Review on the grounds of unconstitutionality by omission is also exclusive-
ly carried out by the Constitutional Court. The court verifies whether there
has been a breach of the Constitution, not because some legislative act is
against its provisions, but as a result of the lack of enactment of legislative
measures demanded by the Constitution. There is, therefore, a violation by
inertia or failure to act. In such case the Constitutional Court is called
upon to bring the omission to the attention of the relevant body, in order
that it enacts the necessary legislative provisions.

Given the great sensitivity surrounding both the problem of “legislative
omissions" and the Constitutional Court's fulfillment of this important
duty, these proceedings can only be initiated by the President of the
Republic or the Ombudsman, or, in cases in which the rights of an
Autonomous Region are at stake, the President of the Legislative Assembly
concerned.

§5. Proceedings concerning the review of legality

In some cases, the Constitutional Court also has the power to control the
violation of certain rules which don't sit at constitutional level. The Court
can then declare the illegality of a rule comprised in a legislative act if it
finds it in breach of a law with "“superior legal force"?.

The proceedings for reviewing the legality of rules is identical to those
used to review constitutionality (as per Paragraph 280 and 281 of the
Constitution), with the exception of the prior review, which is not allowed

" To check what laws are included in this category, see Paragraph 112[3] of the Constitution. Within the hierarchy
of law sources, this rules are placed somewhere between the Constitution and the ordinary laws.
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in this case, and the control of unconstitutionality by omission, which
would not make sense.

Case control may operate in another scenario, closely related to the review
of legality — one in which a court refuses to enforce a rule laid down by
legislation on the grounds that it contradicts an international convention.
In such a case the Public Prosecutor's Office must appeal to the
Constitutional Court, but only in reaction to issues of a legal-constitution-
al and legal-international nature that are implied in the decision against
which the appeal is brought [Paragraphs 70(1) and 71(2) of the
Constitutional Court Statute].

The control of legality is most relevant where the Autonomous Regions are
concerned. The Court is thus called on to guarantee both the proper func-
tioning of the autonomy regime which the Constitution lays down for
Azores and Madeira and the respect for the division of powers between the
central organs of the state and the regional organs.

§6. The impact of constitutional decisions

As we can see, both the prior and the ex-post control of the constitution-
ality of legal rules are enshrined in the Portuguese legal system. The work
of the constitutional jurisdiction is often considered to be influenced by the
political context and other circumstances; however, the problem of its
"politicization” is at its most acute with regard to prior control.

The decision to prevent a rule from entering into effect is often seen as
one that has a significant political impact and, at the end of the day, as a
political weapon in the hands of the entities which are entitled (because
they have procedural legitimacy) to initiate it. To put it another way, in
prior control cases the Constitutional Court intervenes within the scope of
the law making process while that process is still underway. This has led
some people to feel that the Court, which is not a legislative body, inter-
venes in, or is at least in a position to influence, the decision making
process which leads to the rule (or rules) considered unconstitutional.

Thus far in Portugal this question of the “political nature” of the
Constitutional Court's work within the prior control, and concomitantly of
the possibility of conflict between the organ that controls legal rules and
the bodies that produce them, has not been enmeshed in either legal or
political debate, and has rarely been raised with any vehemence. This may
be due, on the one hand, to the restraint and reasonableness that the
President of the Republic as well as the Representatives of the Republic
have displayed at the moments when they have had the chance to ask the
Constitutional Court to perform this kind of review; and, on the other
hand, to the respect that Court's decisions have generally earned, with the
majorities in the Assembly of the Republic and the Legislative Assemblies
of the Autonomous Regions rarely making use of their ability to overcome



vetoes issued on the grounds of unconstitutionality. The above remarks in
relation to prior review shall apply to the other review proceedings.

Even though the Constitutional Court does not play a part in the law mak-
ing process, Court's rulings have consequences since several amendments
made to existing legislation are the result of its decisions, either to incor-
porate or to set aside the Court's ruling on the subject.

An example, among many others, is Ruling 23/20068, that declared uncon-
stitutional, with general binding force, a paragraph of the Portuguese Civil
Code concerning the deadline for filing court cases on the investigation of
paternity and maternity. Later such rule was modified to provide an
extended time limit (Law 14/2009). Sometimes the legislator acknowledges
this influence by alluding to Constitutional Court's ruling while summariz-
ing the intention of the legislature in passing the rule. An illustration is the
preamble to Decree-Law 64-A/89 (regarding the termination of labour con-
tracts) in which Ruling 107/88 (taken in a prior review case) is referred to
as having given bounding guidelines.

Ruling 230/2013, also taken in a prior review case, is one of many other
examples of cases in which the Constitutional Court rulings lead to amend-
ments in legislation. In this case, the President of the Republic asked the
Constitutional Court to run a prior review on the constitutionality of a rule
comprised in the law that both created the Sports Arbitration Tribunal
(SAT) and laid down the statute governing it.

The rule under scrutiny required parties to submit to arbitration disputes
concerning sports (not, of course, disputes arising from sports games, but
conflicts emerging from administrative decisions held by sports associa-
tions and federations) and simultaneously prohibited them from seeking
access to state courts in order to protect their rights and interests. Making
things as simple as possible it was forbidden to appeal to a state court against
decisions taken within the scope of a mandatory SAT arbitration process.

The Court upheld the unconstitutionality, judging this ban a violation both
of the right of access to the courts and of the principle of effective juris-
dictional protection — fundamental rights which the Constitution assigns
to all citizens in order to enable them to protect their rights and interests.

Subsequently the Law was vetoed by the President of the Republic and
returned to the assembly for reconsideration. Following this, the Assembly
approved a new Law with the same scope, allegedly including the amend-
ments required by Ruling 230/2013. However, arguing that the amended
rules were still unconstitutional, the President asked for a successive
review of these rules (Ruling 781/13) which lead to a new declaration of
unconstitutionality.

In order to better understand what was at stake let's take a closer look to
the object of this rulings.

¥ Every ruling mentioned is available for consultation at www.tribunalconstitucional.pt.
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§7. Ruling 230/13

Executive Decree 128/XII, which contains the rule sub judice, created the
Sports Arbitration Tribunal (SAT), assigning it exclusive jurisdiction to set-
tle disputes in the field of the so called sports-related justice.

According to the Decree, SAT jurisdiction comprises both mandatory and
voluntary arbitration competences. Mandatory arbitration, which is at stake
in the case, encompassed disputes arising from acts and omissions by the
sports federations and other sports bodies and professional sport leagues,
as well as appeals against decisions taken by disciplinary bodies of sports
federations, or against Portuguese Anti-Doping Authority (decisions with
regard to breaches of anti-doping regulations).

We must also remark that in mandatory arbitration proceedings the SAT
acts as a collegial body of three arbitrators. Each party chooses an arbitra-
tor from a list (there is a list of SAT's arbitrators which is drawn up by the
Sports Arbitration Council, a part of the SAT's organizational and function-
al structure), being this Council free to choose both the first level and the
second level of arbitrators (these last ones amongst members of the SAT's
appeals chamber). Together, these two arbitrators choose the third, who
shall be the President of the Panel.

We should emphasize, as above mentioned, that the SAT was established
as an independent jurisdictional entity with exclusive competences. SAT's
rulings, in first or second level of jurisdiction, were meant to be final and
binding and might not be challenged before state courts, with the excep-
tions of the appeal to the Constitutional Court and the annulment appeals
against arbitration awards to the ordinary courts (more precisely, a second
degree administrative court).

In accordance with the law acts undertaken by sports federations exercis-
ing their powers to regulate and discipline sporting activities are subject
to the administrative jurisdiction. This is a logical consequence emerging
from the public nature of the powers the state entrusts to them when it
grants them public-interest status, that in turn assigns a sports federation
the sole competence to exercise regulatory and disciplinary powers con-
cerning a certain kind of sport.

These days it is widely accepted in Portugal that administrative courts are
the ones with the competence to handle cases regarding acts of public
authority performed by sports federations., except when at stake is a deci-
sion on a "strictly sporting matter” (one that arises from the enforcement
of the “rules of the game"), decisions that cannot be qualified as adminis-
trative acts because they don't exercise a public power.

Administrative case law has sought to operationalize the concept of "strict-
ly sporting matters” in order to define the scope of the administrative
courts' own competence within the field of sports-related justice. The



Supreme Administrative Court (SAC) is restrictively interpreting the con-
cept of “issues that concern strictly sporting matters”, in the light of the
constitutional right of access to the courts, in such a way not to exclude
from the jurisdiction of the state those decisions that, undermining or neg-
atively affecting fundamental rights, which the holders are not free to dis-
pose of, or legal assets which are protected by legal rules other than those
strictly relating to sporting practices, harm key values engraved in the core
of the legal order.

Paragraph 202(4) of the Constitution, added by the 1989 Revision (embod-
ied in Law 1/89) states that «The law may institutionalize non-jurisdiction-
al instruments and means of settling conflicts», making clear that arbitra-
tion tribunals may exist and are included within the types of courts estab-
lished by Paragraph 209(2).

As the Court acknowledged in Ruling 230/86, arbitration tribunals are an
autonomous type of courts, submitted to a statue alike to that of state
courts and the decisions they hand down share the same executive author-
ity as court sentences?, but they are not a part of the state courts. The task
of arbitration tribunals, explicitly mentioned in the Constitution, is equiv-
alent to a true private exercise of the jurisdictional function.

The Constitutional Court said that the explicit recognition of arbitration
tribunals in the Constitution means that the legislator can create them in
order to judge certain kinds of disputes, thereby compelling the citizens
engaged in such disputes to resort to this jurisdictional conflict-solving
path. However, it said that consequences must be drawn from the fact that
mandatory arbitration has nothing to do with the autonomous will of the
parties. If a dispute is submitted to mandatory arbitration, the decision to
resort to the arbitration jurisdiction arises from the legislative act that
makes it compulsory, and the interested parties are not allowed to access
to either state jurisdiction or voluntary arbitration.

The Court stressed that resort to a state court is crucial to access the law.
This comprises the hub of state courts' jurisdiction which simultaneously
is the basis for the setting of limits to the creation of arbitration courts.

Having said this, the key issue is whether the guarantee of access to the
courts can be fulfilled by means of an arbitration-based jurisdiction in a
way that reviewing the case by a state court is always excluded, regardless
of the nature and relevance of the rights and interests at stake.

In the request for the prior review, the President of the Republic had asked
the Court to assess the constitutionality of the legal rule which created
SAT as an independent jurisdictional entity with exclusive competences,
whose decisions on the merits (i. e. excluding merely procedural decisions)

° Nevertheless, they cannot be enforced by arbitration courts. Only state courts have that ability, emerging from
the so called jus imperii, a state monopoly.
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in mandatory arbitration proceedings could not be challenged before a
state court, on the grounds that they violated both the right of access to
the courts and the principle of effective jurisdictional protection — rights,
as said before, assigned by the Constitution to all citizens in order to
enable them to protect their rights and interests.

The Court found that, except in cases within the states courts' exclusive
jurisdiction, the right of access to the courts may be ensured only at the
appeal level. In such a case, one would be talking about a partially exclu-
sive jurisdiction. And the Court emphasized that the absolute inability to
appeal against arbitration awards implies a clear violation of the right of
access to the courts, not only because these decisions are taken within a
mandatory arbitration process, but also given the nature of the rights and
interests and the fact that we face an exercise of delegated powers of state
authority.

What is more, the way in which the rule proposed that arbitrators should
be appointed, limited the parties' freedom - when it is precisely in that
individual act of appointment, that we find the material grounds for the
submission of a certain type of dispute to a legally required arbitration
jurisdiction. Furthermore, the president of the tribunal could take a deci-
sion on a provisional settlement of the dispute without any need for
acceptance or agreement by the parties.

These circumstances impose limitations on the parties' self-determination
and undermine the requirements of independence and impartiality which
an arbitration tribunal has to meet. As such, the inability to bring an
appeal against an arbitration award on the merits before an administrative
court also means a breach of the principle of effective jurisdictional pro-
tection!0.

On these grounds the Court considered the rules included in Decree
128/XII unconstitutional.

§8. Ruling 781/13

As we said before, following Ruling 230/13, Decree 128/XII was vetoed by
the President and sent back to the Assembly for reconsideration. In order
to comply with that Ruling, the Assembly passed a new Decree (Decree
170/X1I), with the same scope, introducing the amendments to the rules
that had previously been the object of the prior review proceedings in
Ruling 230/13.

' One concurring and one dissenting opinion were attached to the Ruling. The dissenting Justice took the view that
the guarantee of the fundamental right of access to the courts — a right that is linked to the monopoly of the juris-
dictional function by these — doesn’t apply only to state courts. In her opinion, although the TAD was not a state
court, the fact that its creation arose from a legislative act and not a private-law private legal transaction, implied
that its typically public nature was undeniable.



However, despite the changes made in the set of rules of the new
Decree, the President asked for a successive review, arguing that the
amended rules were also unconstitutional, because they disproportion-
ately limited the right of access to the courts and to effective jurisdic-
tional protection.

First of all, we should recall that in Ruling 230/13 the Court considered
that it is not forbidden to submit to mandatory SAT arbitration disputes
whose object is either an act or an omission by a sports federation or other
sporting body exercising public powers. However, provisions must be made
for tools that give the state courts the last word in the resolution of such
disputes.

In other words, the fundamental right of access to the courts requires the
parties to be able to debate the merits of an arbitration award before a
state court, and that there will be no restriction on the right of access to
state courts as a result of a lack of mechanisms for granting access to state
justice. It is imperative remedy whereby a judicial state organ can re-
examine common situations in which a private individual wishes to chal-
lenge a decision on the merits of the issue (or a decision which, while it
does not go to the heart of the matter, does terminate the arbitration pro-
ceedings).

In Ruling 230/13 the Constitutional Court also made clear that the funda-
mental right of access to the courts tends to constitute a guarantee of
access to state courts in particular — a tendency that emerges from the
umbilical link between the right of access and the principle that jurisdic-
tion is a monopoly belonging to those courts. It is only acceptable for an
arbitration-based jurisdiction to be exclusive when access to the arbitration
tribunal is free and voluntary.

Having said this, the issue to be settled is whether the way in which the
challenged rules define the possibility of appealing against arbitration
decisions regarding mandatory arbitration proceedings to state courts
implies a breach of the right of access to the courts.

Decree 170/XII laid out two major differences in comparison with Decree
128/XIL.

First of all, it gave up the explicit and unacceptable rule that SAT's arbi-
tration awards could not be challenged on the merits of the award to the
administrative (state) courts.

Secondly, it set out a new remedy: the awards of the SAT's appeal cham-
ber might themselves be appealed to the Supreme Administrative Court.

The scrutiny run by the Constitutional Court has shown that in spite of
these improvements, the new rules still contravened the Constitution. In
fact, the awards of the SAT's appeals chamber could only be challenged
before the SAC by means of an appeal only when the matter was one of
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major legal or social importance, or on the grounds that the admission of
an appeal to the SAC was essential to the interest of a better implemen-
tation of the law. In addition, SAC's dominant interpretation considered
that this appeal was extraordinary and so that the SAC's intervention
should only be accepted in “matters of noteworthy importance and com-
plexity".

The access to a state court was no longer explicitly denied but the appeal
was allowed only in exceptional circumstances, namely against disciplinary
measures or when the award was contradictory with another decision of the
same tribunal.

The Court underlined that, except with regard to issues other than “mat-
ters of noteworthy importance and complexity”, the last word in the reso-
lution of disputes submitted to mandatory SAT's arbitration still didn't
belong to state courts. Mechanisms for granting access to state justice were
yet insufficient, since they did not provide for a tool able to ensure that
arbitration awards might be as a rule re-examined by a state judicial organ
in ordinary situations, in which a private individual wants to challenge a
decision taken by an arbitration body on the merits of the case or a deci-
sion that terminated the proceedings.

Besides, according to Portuguese legal tradition inspired by the French
concept of contentieux administrative, the appeal to an administrative
court was!! primarily an objective one, not conceived as such to protect
those rights and interests of private persons to which the law grants its pro-
tection. In addition, the appeal did not allow the parties to debate the mer-
its of the arbitration award. This means that the appeal, as it was designed,
would also fail to overcome the insufficiency of the alleged mechanisms
able to ensure access to state justice — an insufficiency which the
Constitutional Court had already pointed out in the earlier prior review
case.

The Court restated the understanding expressed in the prior review of the
earlier Decree setting up and governing the SAT: the creation of arbitra-
tion tribunals must take other constitutional principles into account —
namely the guarantee of access to the courts and the guarantee that these
courts have some exclusive jurisdiction. The access to a state court is the
main means of access to the law itself, which implies that the existence of
arbitration courts might be submitted to certain boundaries.

The Court emphasized that, although the possibility of resorting to arbitra-
tion in the administrative dispute field can sometimes apply to disputes
concerning the exercise of Administration's powers of authority, the provi-
sion laid down in the SAT Law was of a different kind, because it stated
that mandatory arbitration was the only way to settle those disputes. No

' Itis no longer.



exception was made with regard to administrative acts that might come
before an arbitration tribunal, because this mandatory system encompassed
every act undertaken in the exercise of powers of authority, including
those that entailed the imposing of sanctions.

The Court accepted that, with the exception of the cases in which the
Constitution grants exclusive jurisdiction to state courts, the right of access
to the latter may be provided only at the appeal level. In such cases one
could say that there is a partially exclusive jurisdiction. However, in the
present case there were special difficulties, because it concerned a manda-
tory means of arbitration and the administrative authority engaged in the
arbitration process is a private entity that only intervenes in the perform-
ance of a task which pursues a public interest as a result of a transfer of
the exercise of powers originally belonging to a public entity.

The Constitutional Court considered that it was unacceptable for the state
to delegate powers of authority to a private entity, thereby effectively
bringing about an organic privatization of the Administration's duty to per-
form a public task, while simultaneously giving up any jurisdictional con-
trol of the merits of administrative decisions taken by state courts within
the legal framework of the delegated powers.

This is why, in spite of the reformulation of the rules that had already been
the object of prior review, the Court stated that the rules included in
Decree 170/XII were once again unconstitutional.

So, as you see, we did it twice. Not by stubbornness, but because the
Portuguese Constitutional Court doesn't surrender its believes and it keeps
on fighting for the respect of the Constitution and the enforcement of its
principles, whatever the political, economic and social context may be. I
shall remind you that sub judice was probably the most serious and dis-
turbing level of legal uncertainty: not that one merely concerning the lack
of an appropriate rule or the accurate interpretation of a rule, but that one
which concerns the jurisdiction rule itself, i. e. the ascertainment of the
judicial organ relevant to settle a dispute.

I guess you might be wondering what happened afterwards. Well, the
Parliament passed another bill, modifying the Law in order to satisfy the
demands of the Court.

Did it succeed?

Indeed, we don't know. The modified Law was never submitted to the con-
trol of the Constitutional Court and we lack the initiative to do that ex-offi-
cio. The last episode of this story is still not written.
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PE3IOME

Koncturynuga IlopTyraabckoit PecniyOAMKM ycTaHaBAMBAaeT OOIIUN ITPUH-
IIUII, COTAQCHO KOTOPOMY AIOOBIE A€MCTBHS, HapylLIAKOIINe ee IMOAOKEHUS
U IPUHIUIEB], CIUTAIOTCSI HEeAeNCTBUTEABHBIMU. OpAHOBpeMeHHO KoHCTUTY-
1S yCTaHaBAMBAET OOWIWM IPUHIUI IPa’kAaHCKO-TIPABOBOM OTBETCTBEH-
HOCTH 3a AeMCTBH, Hapylamolue KOHCTUTYyIHIO.

CyAeOHBIM KOHTPOAB SIBAGETCS OCHOBHBIM HMHCTPYMEHTOM 3aliuThl KoHC-
TUTYIIMU, OCYIIEeCTBASIeEMOM B OCHOBHOM KoHcTuTynmoHHBEIM CypoM. Mme-
IOTCd ABA OCHOBHBIX BHAA KOHTPOASI: KOHKPETHBIM KOHTPOAB U aOCTpPaKT-
HBIN KOHTPOAD.

B paMKax KOHKpeTHOro KOHTPOASI KoHcTuTynuoHHBIN Cya paccMaTpuBaeT
He pellleHus, IPUHAThIE ADYTUMHU CYA@MU, a AUIIb BOIIPOC KOHCTUTYITUOH-
HOCTH ITIOAAESKAIIlero MPUMEHEHHMIO 3aKOHAa B CBA3U C KOHKPETHBLIM CyAeO-
HBIM pa3OMpPATEABCTBOM.

B mopTyraanbCKoOM IPaBOBOU CHUCTEME IIPEAYCMOTPEHBI KaK IIPEABAPUTEAD-
HBIY, TaK U NOCAEAYIOIINYU aOCTPAKTHBEINL KOHTPOAB KOHCTUTYIIMOHHOCTU
ITPaBOBBIX HOPM.

B I'opryraanu KoHcTuTyriuoHHBIN Cyp HaAEACH UCKAIOUUTEABHBIM IIOAHO-
MoumeM IIPOBepsAaThb, UMEeAO AW MeCTO HapylleHue KOHCTUTYLIUM B pPe3yAb-
TaTe O0e3AeUCTBUS, TO €CTh HEeIIPUHSTUS 3aKOHOAATEABHEBIX Mep.

KOHCTI/ITYL[I/IOHHOQ IIPAaBOCyAHI€ YACTO IIOABEPIKEHO ITOANTU3AIUH, XOTs BOII-
pocC ee HEAOIIyCTUMOCTHU ITOCTaBA€H O4YeHb CTPOTO.




POABb 11 3HAYEHUE PEIIEHUUN
KOHCTUTYLIMOHHOMU IMAAATHI BEPXOBHOTO
CYAA KBIPTBI3CKOU PECITYBAUKMH B
ITPEOAOAEHUN 3AKOHOAATEABHBIX
ITPOBEAOB U ITPABOBOU
HEOIIPEAEAEHHOCTHU

MEEPI'YAb BOBYKEEBA

Cyovsa-cexkpemapo Koncmumyuyuonnot nasamel Bepxoenoeo cyoa
Koipewvizckou Pecnybauku

YBakaeMble yyacTHUKU KoHdepenuun!
AaMbl U1 rocroaa!

ITosBoabTe OT MMeHM KOHCTHUTYyIMOHHOMN manrartel BepxoBHOro cyapa Keip-
TBI3CKOM PecryOAMKM IPUBETCTBOBATh YYACTHUKOB HacTosAed Kondepen-
OUA U BBIPA3UTH OAATOAAPHOCTH €€ OPTraHM3aTOpaM 3a IIPUTAAleHHe U
BO3MOJKHOCTb BBICTYIIMTBH Ha 3TOM MEDOIIPUATHH.

Bompoc ocyiecTBAeHUS KOHCTUTYIIMOHHOIO KOHTPOAS IBAIETCSI KAIOUEBBIM
YCAOBHEM JKU3HECIIOCOOHOCTU M (DYHKLUOHUPOBAHUA AIOOOU TOCyAApCT-
BEHHOM M OOIIeCTBEeHHOM CHUCTEMBI.

[TocpeACTBOM CBOMX IIPABOBBIX IIO3UIIMM OPraHbl KOHCTUTYIIMOHHOTO KOHT-
POAS aKTHBHO COAEMCTBYIOT KOHCTUTYLIMOHAAU3AIIUM HOPMOTBOPYECKOTO
Ipoliecca, OPUEHTUPYS 3aKOHOAATEASl Ha IIOCAEAOBATEABHYIO U IleAeHall-
PaBAEHHYIO peaAmn3alltio B 3aKOHOAATEABCTBE KOHCTUTYILIMOHHBIX HOPM U
IIeHHOCTEeH.

KOHCTI/ITYLH/IOHHOQ IIpaBoOCypne, ABAASACH HEOTBEMAEMBIM IIPU3HAKOM Ae-
MOKPATHUYECKOI'0 IIPaBOBOI'0 T'OCyAadpPCTBQ, I'apaHTHefI KOHCTHTYHHOHHOﬁ
3aKOHHOCTU B T'OCyAApPCTBe, obecIrieynBaeT BE€PXOBEHCTBO IIpaB4d, 3AlllUTY
IIpaB " CBO6OA YeAOBeKa U I'pa’>XxAdHMHA.

TakuM 00pa3oM, OCHOBHBIM WHCTUTYTOM, IIPU3BaHHBIM OOHApPY’>KMBATh U
HUCHIPaBASTh HapylleHrue OCHOBOIIOAATAIONIUX IIPUHITUIIOB IIPAaBOBOIO pery-
AUPOBAHUSA, AOIYIIEHHEIX B IIPOIleCCe 3aKOHOTBOPUYECTBA, ABASIETCS OpPraH
KOHCTUTYLIUOHHOTO IIPABOCYAUSL.

OO01enpaBOBOM IIPUHIUIL IIPABOBOM OIIPEAEAEHHOCTH, KOTOPHBIN IIPEATIOAA-
raeT AOTMYECKYIO COIAACOBAHHOCTB NIPABOBBIX HOPM B CHCTEME IIPABOBOTO
PETYAUPOBAaHUS, UX SICHOCTb, TOYHOCTb M HENIPOTUBOPEUYNUBOCTD, XOTh U HE

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLHIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETNU
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AMeeT MPSIMOTO IOPUAMYECKOrO 3aKPEIIAeHUS, OAHAKO BBITEKAeT U3 3aKpell-
AeHHOTO B IpeamOyAe KorcTtuTynum KbeIprelackol PecnnyOAMKY NIPUHITAIIG
BEPXOBEHCTBA IIPaBa.

HpI/IHHI/IH HpaBOBOfI OIIPEACACHHOCTH BBICTyllaeT B KadeCTBe KPpUTepPUsi
KOHCTUTYIIMOHHOCTH HOPMATHUBHBIX IIPABOBBIX AaKTOB. Hananuwne HpaBOBOﬂ
HeOIlIPeAeAeHHOCTHU IIPUBOAUT He TOABKO K HAPYIIeHUsIM IIPpaB B 3aKOHHBIX
HWHTEepeCOB I'pa’>XAdH, HO U K 3AOYHOTpe6AeHI/IE[M CO CTOPOHEI IIPpABOIIpHUMe-
HUTEeAeH. HeOHpeAeAeHHOCTB CoAepKaHuA HpaBOBOﬁ HOPMBI AOITyCKaeT
Heor'paHYeHHOe YCMOTpeHNre IIPABOIIPUMEHUTEeASI 1 BeAeT K HAapPYIIeHWIO
IIPMHIOOWIIOB PABEHCTBAQ, CIIPABEAAMBOCTH, COpPA3MEPHOCTH, OanraHca HY6-
AUYHBIX W YaCTHBIX MHTEpPeCOB.

KOHCTI/ITYI_II/IOHHGH IIanaTa IIPpHU paCCMOTPeHHnU AeA O IIPOBEePKe KOHCTUTY-
OUOHHOCTU 3aKOHOB W MHBIX HOPMATHUBHBIX IITPABOBLIX AKTOB pa3peliaeT
BOIIpOC HpaBOBOI;'I HEOIIPEAENACHHOCTH, KOTAAQ OH SBAAETCA IIpepAMEeTOM pac-
CMOTpEHUA WUAU HEIIOCPEACTBEHHO CBsA3dH C paCCManI/IBaeMOfl HOpMOfI 41
KOraa OH O6HapY}KeH IIpU paCCMOTpEeHnUn KOHerTHOfI CUTyalluu.

Tak, Hanpumep, B Pemenun Koncturtyiuonuoi maratel N2 45-P ot 4
ceuTsiopsa 2014 ropa oTmMeueHo, uTo 3akoH "O cBOOOAE BEpPOMCIIOBEAAHMS
U PEAUTIHMO3HBIX OpraHm3anuax B KeIpreidackol PecniyOauKke' He oIpepeAsi-
eT KPUTEePUU COTAACOBAHMS CITMCKA I'Pa’kpaH — YAEHOB YUPEAUTEALHOTO
COBETa, SBASIONINXCS UHUIIMATOPAMU CO3AAHUS PEAWTHMO3HOM OpraHu3a-
1TUY, HeCOOAIOAeHMEe KOTOPOTO MHHUIIMATOpPaMU HPU COTAACOBAHUU C MeCT-
HBIM KeHellleM (MeCTHBIM ITPeACTaBUTEABHLIM OPraHOM) MOYKET IIPUBECTU K
OTKa3y B y4eTHOM perucrpanuu. “Takas IIpaBoBas HEONPEAEAEHHOCTH B
BOTIpOCaxX MOPSAKa, CPOKOB, KPUTEPHEB COTAACOBAaHUS IIPUBOAUT K Pa3AUU-
HOMY TOAKOBAHMIO W IIPHMEHEHHIO MeCTHBIMHM KeHeIllaMU OCllapuBaeMoOU
3asBUTEAEM HOPMEL. B TO >Xe BpeMsl OTCYTCTBUE 3aKpPeNAeHHOU 3aKOHOM
IIPOLleAYPHL OTKa3a IIPHU COTAACOBAHUM CIIMCKA WHUIIMATOPOB AAS CO3AQHUS
PEAVUTHMO3HOM OpraHu3alliM MeCTHBIM KeHelleM AUWIIaeT O0O0pallaloliiXcs
AUI] 3aIIUTHl CBOUX IIpaB B CyAeOHOM HOpPsAKe. DTO, B CBOIO OUepeAb, Ipu-
BOAUT K HapyIIEHMIO IIpaBa Ha CBOOOAY OOBEAWHEHMs, 3aKPEIAeHHOI'O B
Koucrurynuu'", - orMedaeTcss B A@HHOM Perenun.

ApyrUM IIpEMepoM U3 NPAaKTUKM KOHCTUTYIIMOHHOM IIAAQThl SBASETCS
Perternie N214-P ot 19 deBpans 2014 ropa, Koraa GbIA PACCMOTPEH BOIIPOC
IIOBHIIIIEHNSI CyMM BO3MeIlleHUs Bpepd B CBA3U C IOBHIIIEHHEM pasMepa
pacyeTHOro nokasareasd. B satoM PemeHuu cyp ykasan, 4TO MHAEKCALUSA B
CBS3U C IIOBBIIIEHUEM CTOMMOCTH XU3HU IIPOBOAUAACH B COOTBETCTBUM C
3akoHOM "OO HMHAEKCAllUM AOXOAOB M COepe’KeHUM HAaCeAeHUs C y4eTOM
W3MEeHEHUs LeH Ha IOTPeOUTeAbCKHEe TOBAapbl U yCAyru'. B OOBEKTHI
WHAEKCAIUU COTAACHO YKAa3aHHOMY 3aKOHY B TOM UYHMCAE€ BXOAUAM U CYM-
MBI, BBEIIINGUMBAeMEBIe B Bo3MellleHUe Bpepd. OAHAKO 3aKOHOAATEAB B Ae-
Kabpe 2008 ropa mpu3HAA YTPATUBIINM CHUAY YKa3aHHBIU 3aKOH, HO IIpU
3TOM He NIPEAYCMOTPEA HOBOE IIPABOBOE PETYANPOBAHME AQHHOTO BOIIPOCA.
BBuAy 3TOro ycTaHOBA€HHAs TpPYAOBBEIM KOAEKCOM HMHAEKCAIMS CYyMM IIO



BO3MEIIEHUIO BPeAa B CBS3HU C ITOBLINIEHNWEM CTOMMOCTHU JKM3HHU CTaAa HO-
CUTH HeOIIpeAEAEHHBIN XapaKTep, IIOCKOABKY He II03BOASIAA IOBHIIIATE Pa3-
Mephl AeHEKHBIX KOMIIEHCAITUM B CBA3U C UHPAGIIMEN. B cBS3U C BBHINIEN3-
AO>KeHHBIM [IpaBUTEABCTBY OBIAO IIOPYYEHO UHUIMUPOBATH COOTBETCTBY-
IOLIUY IIPOEKT 3aKOHQ, YCTPAHSIOUIWM IIPaBOBYIO HEOIPEAeAeHHOCTh B
IpuMeHeHuU cTaTbu 234 TpyaOBOIO KOAEKCA.

B OoabiinHcTBe CAydaeB II0 Ppe3yAbTaTaM PAaCCMOTPEHMSsI KOHCTI/ITY'L];I/IOH-
Had IIaAdTa B IHeAdX IIPeOAOAEHUA HpaBOBOﬂ HEOIIPpEeAENeHHOCTH AQeT
3aKOHOAAQTEAI0 COOTBETCTBYIOIIee HallpaBA€HMEe 110 YCTPAaHEeHHWIO TaKoOM He-
OIIPEAENeHHOCTH KdK B MOTHBHpOBO‘IHOfI YaCTU pelieHusd, TaK U B ee
peBOAIOTHBHOﬁ 9acCTu.

Hampumep, B Penrernu N215-P ot 27 Hosi6ps 2015 ropa KoHCTUTYITMOHHAS
IaraTa OTMETHAQ, UYTO IIPOBeAeHUe Ipa’kAaHaMU IIPeABLIOOPHOM aruTaiuu
[IPOTUB BCEX KAaHAUAATOB BBIXOAUT 3a IIPEAEABL IPABOBOI'O PEIyANPOBAHUS
OCIIapMBaeMOro HOPMAaTUBHOIO IIOAOXKEHUd. B CBOIO ouepeab, OTCYTCTBHE
COOTBETCTBYIOIIETO IIPAaBOBOI'0 PEryAMPOBaHUS IIOpsiAKA IIPeABBLIOOPHOU
aruTanyuy IPOTUB BCeX KAHAMAATOB He MOJKET CAY)KUTb OCHOBAHUEM AAS
IIPU3HAHUS OCIIapUBAEeMON HOPMBI NpoTuBOpedalnenr Koncrurynuu. Ilpa-
BOOTHOIIIEHUS, CBSI3aHHbIE C IIPEABBIOOPHOM aruTanuel IpoOTHUB BCeX, Tpe-
OyIOT OTAEABLHOI'O IIPABOBOI'O PErYAUPOBAHUS, IIOCKOABKY SIBASIOTCS IIPOM3-
BOAHBIM OT I[IPHU3HABAeMOM 3aKOHOAAQTEAEM BO3MOJKHOCTU H30upaTerel
BBIPA3UThb CBOIO BOAIO IIyTeM 3allOAHEHUS Irpadsl "IpOoTHUB BCceX' B U30uU-
paTreAbHOM OroanreTeHe. B ¢cBasu ¢ stuM KOHCTUTYIIMOHHAA IIaraTa B pe3o-
AIOTHBHOM 4acTU cBoero Pemrenusa nopyunaa sKoropky Kenerry KbeIpreis-
cko¥ PecnyOAMKYU (TapAaMeHTY) YCTPAHUTH IIPABOBYIO HEOIIPEAEAEHHOCTh
IO BOIIPOCY, BBITEKAIOLeMy 13 MOTHBHPOBOYHON uyacTu Pemienus.

APYFOfI PAa3HOBUAHOCTBIO HECOBEPIIEHCTBA IIPABOBOT'O PEIr'YAUPOBAHUSA AB-
NAIOTCA Hp06eABI B 3aKOHOAAQTEABCTBE. Bce MBI coraacmmcs, 4TO CcoBep-
IIeHHOI'O 3aKOHOAAQTEABCTB4, IIOAHOCTBIO OXBATHLIBAIOIIIETO HQO6XOAI/IMBIQ
AN PeryAPOBaAHUA O6I_U;eCTBeHHbIe OTHOIIeHWs], He CyIIeCTBYyeT, IIOCKOAB-
Ky HEBO3MOJXKHO OXBATUTHb 0eCcKOHEeYHO Pa3BUBAIOITECA O6LHeCTBeHHbIe
OTHOIIIEHUA.

Koucturynusa u KOHCTUTYIIMOHHEBIN 3aKOH 0 KOHCTUTYIIMOHHOM NaraTe He
IPeAyCMaTpUBAIOT CllelTHaAbHOEe MOAHOMOYME 10 UCCAEAOBAHUIO U OLleHU-
BaHMIO NPOOEAOB IIPABOBOTO PETyAUPOBAHMS, AOIYIIEHHBIX B 3aKOHaX U
APYT¥X HOPMAaTHUBHO-IIPABOBBLIX aKTaX.

BMmecte ¢ TeM mpobOaeMa HEYPEryAMpPOBAHHOCTH ONPEAEAEeHHBIX OOIecT-
BEHHBLIX OTHOIEHUN HepepAKO Hem30e>XHO CONMyTCTBYeT OCHOBHOMY BOIIPO-
Cy, paccMaTpUBaeMOMY P MPOBepPKe KOHCTUTYIIMOHHOCTH OCIIapUBaeMOM
HOPMBI, U B TAKUX CAy4YasiX KOHCTUTYIIMOHHAs MTaaraTa yKa3biBaeT Ha MMeFo-
mmecss mpoOearl. Takoe AEWCTBUE CyAa OOBSICHSETCS TeM, UYTO HaAnmdue
MpoOEeAOB B 3aKOHOAATEABCTBE MOJKET IIPUBECTH K YIIEeMAEHUIO IpaB U 3a-
KOHHBIX MHTEPECOB TPa’kKAGH MAW, HA0OOPOT, K 3A0YIIOTPEOAEHUSIM CO CTO-
POHBI TPa’KAQH.
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KoHcTUTylIMOHHAs IaraTa, OlleHUBAas BOIPOC BAMSHUS 3aKOHOAATEABHOT'O
npoOeaa Ha KOHCTUTYIIMOHHOCTb PacCMaTpUBaeMOM HOPMEL, HapsgAy C APY-
TUMU BBIBOAAMU OTHOCUTEABHO CBOEM IIPaBOBOM MO3UIUM TaK>Xe Halpas-
AdeT 3aKOHOAAQTeAd Ha yCTpaHeHHe OOHapy’KeHHOro npodeaa. Takoe ke
AerictBue KOHCTUTYLIMOHHAA ITaraTa OCYILLECTBASIET U B TOM CAyuae, KOTAA
B XOA€ PACCMOTPEHUS AeAd OOHAPY’KUBAETCS IIPOOeA, IIPUBOALIINN B IIPO-
Ilecce IIPaBOIPUMEHEHUs K TaKOMY TOAKOBAHUIO HOPM, KOTOPOe HapyllaeT
UAU MOKET HapyUINTh KOHKpeTHble KOHCTUTYIIMOHHBIE IIpaBa I'Pa>kAaH.

Tak, B Pemmenun Koucturyruonnou maratel N2 10-P ot 7 cdeBpans 2014
ropa OBIAO YKA3aHO, YTO B KaKAOM CAydae oOpalleHusd I'pa*kpaH O BO300-
HOBAEHUUM IIPOMU3BOACTBA IIO BHOBB OTKPBLIBHIMMCHA 00CTOSATEABCTBAM IIpo-
Kypop 00f13aH IIPUHUMATH IIPOIIECCYAABHEIN aKT B BUAE IOCTAHOBAEHUS O
BO300OHOBAEHUUN IIPOU3BOACTBA IIO BHOBHL OTKPBIBIIMMCS 00CTOSITEeALCTBAM.
Takol MOpPsSIAOK HambOoAee IOAHO OTBeYaeT TpeOOBaHUSM BCECTOPOHHEMU
IIPOBEPKU BHOBH OTKPBIBIINXCS OOCTOSTEABCTB U AQ€T BO3MOJKHOCTH CY-
AEeOHOrO O0O’KAaAnOBaHMS IMPOIECCYAABHOI'O akKTa IPOKypopa. OAHAKO CAO-
JKUBIIAACS IIPABONIPUMEHUTEABbHAsA NpakTuKa crated 387, 388 YroaoBHO-
IIPOIIEeCCYAABHOT'O KOAEKCA, BO3MOJKHO, SIBASIETCS CAEACTBHEM IIpobena yro-
AOBHO-IIPOIIECCYAABHOTO 3aKOHA B YaCTH BO3MOJKHOCTU M3AQHUS IPOKYPO-
POM IIPOIIECCYAaABLHOTO aKTa B BUAE IIOCTAHOBAEHHS 00 OTKa3e B BO30OOHOB-
A€HUH IIPOU3BOACTBA 110 BHOBb OTKPBIBIIMMCS OOCTOSITEABCTBAM B CAYUYasX,
KOTA@ 3asBA€HHE I'Pa’KAQH He COAEP’KUT OCHOBAHUU AAS BO30OHOBAEHHUS
YTOAOBHOI'O AeAd 110 BHOBBL OTKPBIBIIMMCSI OOCTOSATEABCTBAM. 3aKOHOAATeE-
AIO IIPEAAATAAOCH BOCIIOAHUWTH AQHHEIM IIpoOen B YIIK m mpeaycMoOTpeThb
BO3MOJKHOCTb M3AQHUS IPOKYPOPOM IIPOIECCYAaALHOTO aKTa B BHAE IIOCTa-
HOBA€HUA 00 OTKa3e B BO30OHOBAEHUHU IIPOM3BOACTBA IO BHOBb OTKPHIB-
IIMMCS OOCTOSTEABCTBAM.

Tak>ke B KauecTBe IIpuMepa MOJKHO IIPUBECTU AEAO O IIPpOBepKe KOHCTHU-
TYLIJUOHHOCTHA HEKOTOPBIX HOPMATHUBHBIX IIOAOKeHHU 3akoHa "O0 Aa-
BoKaType KuIpreisckoit PecnyOAMKY M aABOKATCKOM AEATEABHOCTH'", KOTAQ
CyAOM OBIAO BBIIBACHO, YTO IIOAOJKEHUS AQHHOTO 3aKOHA He perAraMeHTH-
PYIOT MHOI'MEe BOIIPOCHI, HEIIOCPEACTBEHHO CBsI3@aHHBIE C OCYILeCTBACHUEM
AABOKATCKOU A€ITEABHOCTH, U COAEPIKAT IIPpaBOBbIe IPOOeAkl. B wacTHOCTH,
He IIpeAyCMOTpeHa OpraHK3allMOHHO-IIpaBoBasg @QopMa aABOKATCKUX
opraHu3anui, AQIIUX BO3MOKHOCTH CAMOCTOSITEABHOI'O BEAEHUS aABO-
KATCKOM AEATEeABHOCTH, He IIpeCAeAysd KOoMMepuecKux Ieaei. CoraacHo
3aKOHY O HEKOMMEPUYECKUX OPTraHU3alUsAX HEKOMMepUYeCKUe OpraHu3alun
OTAMYAQIOTCS TAKUMU OCOOBIMU IIpH3HaAKaM{, Kak OOITHOCTH MHTEPECOB U
IIpecAepOBaHUe IleAell YAOBAETBOPEHHS AYXOBHBIX M ADPYTUX HeMarTe-
PHAABHBIX [IOTPEOHOCTEN, & 3TO He COOTBETCTBYET CYIJHOCTHA aABOKATCKOU
AEATEeABHOCTU. B 3TOH CBA3M yKas3aHHAadA B 4acTh 6 craTtbu 32 3akoHa "OO0
ApBokarype KuIprerzckon PecriyOAMKY M aABOKATCKOU AEATEABHOCTH' 004-
3@HHOCTBH AABOKATOB, OCYILECTBASIOIINX CBOIO @ABOKATCKYIO AeSITEeABHOCTH
CaMOCTOSATEABHO C OOpa30BaHUEM HOPHAUYECKOI'O AMIQ, B ABYXMECSUYHBIN
CPOK CO AHSI TOCYAQPCTBEHHOM perucrpanuu AABOKaTypHl IIPOU3BECTU



IepeperucTpannio cBoel AeITeABHOCTU He BBIIIOAHUMA. BBHAY 3TOro 3aKo-
HOAATEAIO OBIAO IIOPYYE€HO BHECTH COOTBETCTBYIOIUIVE M3MeHEeHUs U AOIIOA-
HEeHUd B BHIIEYKA3aHHBIM 3aKOH 00 aABOKAType C COOAIOAEHUEM NPUHIU-
I1a COpPa3MepHOCTU I'OCYAAPCTBEHHOI'O BMeIIaTeAbCTBA U C YUETOM OIleHKU
PEaAbHBIX BO3MOYKHOCTEM CaMOro IIpodeCCHOHAABHOTO COOOINEeCcTBa, He
AOIIyCKasl HapylleHWs NPHUHIUIA HEe3aBUCUMOCTH M CaMOCTOSTEABHOCTHU
aABOKATOB.

CAeAyeT OTMEeTHUTH, YTO BO BCeX CAyUaAldX, KOTAA paCcCMATPpUBAETCA BOIIPOC
IIPaBOBOTO Hp06eAd KOHCTI/ITYI_[I/IOHHB.H IIaAAdTq, IIPUAEPKUBAACE ITPUHITUIIA
paspereHuda BAACTEM, B CBOUX pelieHuAaX OrpaHUYMBAETCA AHWIITb KOHC-
TaTaLII/IefI HanM4usi IIpaBOBOTO Hpo6eAa, OCTAaBASAA BBI60p criocoba ero YCT-
PaHEeHUd 3a 3dKOHOAAQTEAEM.

TakuM o6pa3oM, B CBOMX pemnteHUsTX KOHCTUTYIIMOHHAS TTaraTa, UCXOAS W3
KOHCTUTYIIMOHHBLIX HOPM W TPUHITUIIOB, YCTaHABAWBAET MTOAHOTY, SICHOCTD
U ONPEeAEAeHHOCTH MPaBOBOTO MeXaHM3Ma, COAEPIKAIllerocsi B HOpMaTUB-
HOM IIPaBOBOM aKTe, W TPW BBIIBAEHUM TPABOBLIX MPOOEAOB, TTPaBOBOU
HEOTPEAEACHHOCTH YKa3bIBaeT 3aKOHOAATEAI0 Ha HEOOXOAWUMOCTb WX
ycTpaHeHus. Viccaepysd HeCcOBepIIeHCTBa MPABOBOTO PETryAMPOBAHUS IIPU
paccMoTpeHnu oOpaineHud, KOHCTUTYITMOHHAST TTaraTa UCXOAUT U3 TOTO,
YTO HapAesKalllee MTPaBOBOe PEryAMpOBaHMWE CIIOCOOCTBYeT OoAee TTOAHOU
peaAm3aliui ¥ 3allluTe TpaB M CBOOOA YeAOBeKa W Ipa’kAaHMHA.

KoHcTuTylIMOHHAs maraTa C MOMEHTa Hadaaa CBOEU AEATEABHOCTH, T.e. C
utoad Mecsana 2013 ropa mo HacToslllee BpeMsl BBIHECAA 02 pellleHus u
IIPOBEPHAA KOHCTUTYIIMOHHOCTb OKOAO 43 HOPMATHUBHLIX IIPABOBLIX aKTOB,
YTO MOKA3aA0 IMOAOKUTEABHOE BAMSHNE IPUHSTHLIX PEIIeHuY Ha yTBEpiK-
AE€HTe KOHCTUTYIIMOHHOM 3aKOHHOCTH B HOPMOTBOpPYECKOM Iipoliecce. He-
CMOTpS Ha TO, YTO B 3aKOHOAATEABCTBEe KEBIPreidckol PecrmyOAmMKY He 3aK-
pelreH MeXaHW3M HCIOAHEeHUs pelleHul KOHCTUTYIIMOHHOW HaAaThI, 3a-
KOHOAATEADb CTapaeTCsl CBOEBPEMEHHO HUCIIOAHATL pelileHus [laraTel U yCT-
PaHSAThH BHEISBAEHHBIE TPABOBHEIE MPOOEABI U ITPABOBBLIE HEOIPEAEAEHHOCTH.

B 3akatoueHHE CBOEro AOKAAAA XOTEAOCh OBl OTMETUTh, YTO BAUSIHUE pe-
HIeHUH KOHCTI/ITYL[I/IOHHI:IX CYAOB Ha AeATEeABHOCTH HOPMOTBOPYECKHUX Op-
raHoB orpomMHo. CaMa Ipupoaa KOHCTUTYIIMOHHOTO IIPAaBOCYAUS IIpeAOoIIpe-
AEASIET U IIPABOBYIO IIPHUPOAY PELIeHUM KOHCTUTYLMOHHBIX CYAOB. B HUX
COAEPIKUTCS IIPAaBOBOU Pe3YABTAT KOHCTUTYIITHOHHO-IOPUCAUKIIMOHHON Aesi-
TEeABLHOCTH, KOTOPHIM B CBOIO OYepeAb BAWSET Ha BCIO IIPABOBYIO CUCTEMY
roCcyAapcCTBa.

XoTeAa OHI ellle pa3 TOOAATOAAPUTE Opranm3aTopoB KoHdepeHIIUN U AWY-
Ho ['aruka ['apyuieBuda 3a ero BKA@A B pa3BUTHe KOHCTUTYLIMOHAAU3ME, 3a
CO3paHVEe KOHCTUTYLMOHAAUCTAM IIAOLIAAKU AAS AMAAOIQ, COTPYAHUYECTBA
u oOMeHa MHEHUSIMU, IIOJKEAATh YCIeXOB B €ro HCTOPUYECKOW MUCCUU
IPOABVIKEHUSI KOHCTUTYLIMOHHON KYABTYPHIL.

BAaI‘OAapIO 3da BHUMAHUe.
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SUMMARY

The author deals with the issues of the imperfection of the legal regula-
tion. First, the author notes that the principle of legal certainty appears as
a criterion of constitutionality of normative legal acts and states that the
existence of legal uncertainty leads to many negative consequences.
Secondly, the author touches upon the problem of gaps in the legislation
and notes that in its decisions the Constitutional Chamber of the Kyrgyz
Republic, adhering to the principle of separation of powers, restricts by the
acknowledgment of the gap in legislation and leaves the legislator the
choice of the manner to eliminate it.

Thus, in its decisions, the Constitutional Chamber of the Kyrgyz Republic,
on the basis of constitutional norms and principles, establishes complete-
ness, clarity and certainty of the legal mechanism contained in the norma-
tive legal act, and in the identification of legal gaps and legal uncertainty
directs the legislator to eliminate them. Exploring the imperfection of legal
regulation in the consideration of appeals, the Constitutional Chamber
assumes that the proper legal regulation contributes to the full realization
and protection of the rights and freedoms of the individual and citizen.




POAb KOHCTUTYLHNOHHOTIO IIPABOCYAUA
B YCTPAHEHUU TITPOBEAOB U ITPABOBOU
HEOIIPEAEAEHHOCTHU B
KOHCTUTYLHNOHHO-IIPABOBOM
PEI'YANNPOBAHUWN

TAAEYIII BOPOHOBHNY
Cyova Koncmumyyuonnoeo Cyoa Pecnybauxku beaapyco

KoucturynuonHueii Cyp Pecnyoauku Benaapychk (paree — KOHCTHUTYIIUOH-
HBIM Cya) B psAe pellleHHM YKa3bIBaa, UTO PeaAn3alllisi B HOpMOTBOPUYECTBe
NIPHUHIUIIA BePXOBEHCTBA IIpaBa U OCHOBAHHOI'O Ha HeM IIPUHIIMIIA IIPaBO-
BOM OIIPEAEAEHHOCTU IIPEAINIOAATaeT CO3AaHHe IIPAaBOBOM CUCTEMBI, B KO-
TOPOM HOpPMAaTHBHBLIE IIPAaBOBBIE AKTHl HAXOAATCS BO B3aMMOCBS3H, COIAA-
CYIOTCSI MeKAY COOOM, a TakyKe 00eCIeunBaroT ICHOCTh, TOYHOCTb, HEIIPO-
THBOPEYHUBOCTh M COTAACOBAHHOCTL IIPABOBEIX HOpPM. [IpuHNIUI Bepxo-
BEHCTBA IIpaBa O3HauaeT B TOM YHCAe IIOAHOTY M TOYHOCTH COAEPIKAIINXCS
B Pa3AMYHBIX HOPMATUBHBIX IPABOBEIX aKTaX IIOAOKEHHUM O IIpaBax U 00s-
3@HHOCTSX I'Pa’KA@H, COTAACOBAHHOCTDL UX MeXXAYy coOou. Haanuue B 3aKo-
HOAATEABCTBe IIPOOEAOB, KOAAWM3UM IIPABOBBIX HOPM U IIPABOBOU HeOIIpe-
MAEAEHHOCTU BAedeT HEeOAHO3HAUHOe NOHUMaHMNe HOPMAaTUBHBIX IIPABOBBIX
aKTOB UM CBS3aHHYIO C 3TUM IPOTUBOPEUYUBYIO IIPABOIIPUMEHUTEABHYIO IIPaK-
THKY, YTO OCAQOASIET TapaHTUU 3allUThl KOHCTUTYIJMOHHEIX IIPaB U CBOOOA,
rpaskpaH.

B cBoe BpeMs M3BECTHBIM PYCCKUM y4YeHBIN-IIponeccyarucT E.B. Bacbkos-
CKHUN IIPEAAOKUA YHUBEPCAABHBIM AAS BCE€X CYAOB IOPUAMYECKHU
QATOPUTM, COTAACHO KOTOPOMY YCTAHOBAeHHe paKTa IPOOEABHOCTH B
AENCTBYIOIEeM IIpaBe MMeeTCsd TOTAQ, KOTAA AAS KaKOM-AMOO KaTeropuu
cAydaeB: 1) mAM BOBCe HeT HOPMBI, 2) HAM CYLeCTByeT HOPM@, HO
«COBEpIIEHHO TeMHasi ¥ HeMOHSTHas», 3) WAWU CYIIeCTBYeT HEeCKOABKO
HOPM, HaXOAAIIUXCA Me’KAY COOOM B HEIIPUMHPHMOM IIPOTHBOpeuuu, 4)
WAM YyCTAHOBA€HA HOPMQ, CTPaAAIolas HEIIOAHOTOU (4aCTUUYHBIN IIPOOEA).

Takoe moHUMaHNe IPOOEAOB B IIpaBe O3HAYaeT He YTO MHOe, KakK Haanudue
IpOOEeAOB B 3aKOHOAQTEABCTBE; CAEAOBATEABHO, OHU MOTYT BO3HUKHYTH B
Tex cpepax OOLIEeCTBEHHOMN KU3HU, KOTOPBIE YyKe YPEryAuPOBAHEI IIPABO-
BBIMHU HOPMaMH.

Hapsay ¢ nmopxopaMu yKa3aHHBIMHY, B IIDABOBOM HayKe, UMeeT MeCTO MHOU
IIOAXOA, COTAACHO KOTOPOMY IPOOEABI B IIpaBe BO3HUKAIOT B CAy4Yae, €CAU
Kakag-ambo cuTyanusga He OBIAA IIPEAYCMOTpeHa IIpU pa3paboTKe HOpMa-
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THUBHOTO IIPABOBOI'0O aKTa UAW CAOKMAACH IIOCAE €rO U3AAHUS B pe3yAbTaTe
pa3BUTUSA OOIIECTBEHHBIX OTHOIIEHUW B COOTBETCTBYIOIeN cdepe,
MOSIBA€HUSI HOBBIX OTHOIIEHUM, He IIPeAYCMOTPEHHBIX IIPaBOM.

B At0OOM cayduae Haauuue IIPOOEAOB CBUAETEABCTBYET O HAAWUUN B HOpMa-
THBHBIX IIPABOBBIX aKTaX AePeKTOB, KOTOphle HEOOXOAUMO YCTPAHATE AUOO
mpeopoAeBaThb. OUEeBUAHO, UTO TaKas 00sS3aHHOCTDL B IIePBOOUYEPEAHOM IIO-
PsIAKEe AOASKHA OBLITH BO3AO’KeHa Ha HOPMOTBOpPUYECKMe OpraHbl, U3AABIIHE
TaKOM aKT.

CoraacHo ctathe 72 3akoHa Pecnyoanku beaapych «O HOpMaTHMBHBIX IIpa-
BOBBLIX akTax PecnyOamku Beaapych» TIpu BBEISBAEHUU MTPOOEAOB B HOpMa-
TUBHBIX TPABOBBIX aKTaX HOPMOTBOPUYECKHME OPraHbl (AOAJKHOCTHEIE AUIIA),
MIPUHSBIHE (U3AABIITHUE) 3TU aKThl, 00sI3aHBI BHECTU B HUX COOTBETCTBYIO-
mye AOIOAHEHUSI WAW W3MEHEeHUs, YCTpaHSolme  OpoOeAbl (JacThb
IepBas); AO BHECEHMI COOTBETCTBYIOIINX U3MEHEeHUU U (UAM) AOIIOAHEHUU
IIPEOAOAEeHNEe TPOOEAOB MOXKET OCYIIECTBAATHCHA IIyTEM UCIOAB30BaHUA
WHCTUTYTOB aHAAOTMH 3aKOHA W aHAAOTMU IIpaBa (YacTh BTOPAas); MpUMe-
HeHWe WHCTUTYTOB aHAAOTUM 3aKOHAa W aHAAOTWHU TIpaBa 3allpelnaeTcs B
CAyYae TPUBAEUYEHMSI K OTBETCTBEHHOCTH, OTPAHUYEHUS MpaB W yCTaHOB-
AeHUS 00g3aHHOCTEM (4acTh TPeThs).

B cBg3u ¢ HaAnmumeM AAHHOT'O 3aKOHOAATEABHOTI'O PEr'yAMPOBAHUSA 3aKOHO-
MepeH BOIIPOC O POAM KOHCTUTYIHMOHHOT'O IIPABOCYyAUsd B YCTPpAHEHUU U
IIpeocpAOAeHU N HpOﬁeAOB B 3dKOHOAAQTEABCTBE.

Koucrurynuein Pecriybauku Beaapychb (paree — KoHcTUTyIWSA) 3aKpel-
A€Ha HOpM@, KoTopas mnpepocTaBadeT KoHctutynmoHHOMYy CyAy NIpaBoO U
OAHOBPEMEHHO BO3AAraeT Ha HEro OO43aHHOCTH OCYIIECTBAITH KOHTPOAB
38 KOHCTUTYIIMOHHOCTHI0O HOPMATHBHEIX IIPABOBLIX aKTOB B T'OCYAApCTBE
(uacTb mepBag ctaThu 110). YTBepKAeHME 3aKOHHOCTU B HOPMOTBOPUYECTBE
U IIpaBOIPUMEHEHUM SBASETCS OAHOM U3 3apau Koucrurynmonroro Cyaa
(sacte nepBag crateu 6 Kopekca PeciyOanku Beaapyck 0 CyAOyCTPONCTBE
U CTaTyce CyAeu).

YKa3aHHBIM OIIpEAEASeTCS aKTUBHAsA poAb KoHCTUTYIIMOHHOIO Cyaa B IIOA-
AePsKaHUN AOAKHOTO (DYHKIIMOHMPOBAHUS I'OCYAaPCTBEHHO-IIPABOBOrO Me-
XaHW3Ma Ha BCeX YPOBHAX, B TOM 4YHCAe B olOecneuyeHUU 3(pE(PEeKTHBHOIO
PYHKIVOHUPOBAHUS IPABOBOM CHUCTEMEBI I'OCYAAPCTBa C I[EABIO peaAn3sa-
UMY KOHCTUTYILIMOHHBIX IIPaB, CBOOOA U 3aKOHHEBEIX MHTEPECOB I'Pa’KAAH.

CoraacHo ab3aiy BOCBMOMY 4aCTH BTOPOU cTaTbu 22 Kopekca O CypAOyCT-
POUCTBe U cTaryce cypael B KommeTeHIUIO KoHcturynuonnoro Cyapa BXO-
AWT IIPUHATHE PellleHul 00 YCTpaHeHWH B HOPMATHUBHBIX IIPABOBBIX aKTaX
IpoOEeAOB, UCKAIOUEHUN B HUX KOAAU3UU U NIPABOBOM HEONPEAEAeHHOCTH.

[TpoieccyarbHble OCOOEHHOCTH PACCMOTPEHUS AQHHOW KaTeTOpHHU AEA 3a-
KpenAeHBI B 3akoHe PecnyOoauku Beaapych «O KOHCTUTYIIMOHHOM CYAO-
IIPOM3BOACTBe». Tak, OCHOBaHMEM AASI BO30OYKAEHMS IIPOU3BOACTBA IIO Ae-
Ay 00 ycTpaHeHUM Ae(deKTOB IIPaBOBOTO PEryAUPOBAHUS SIBASIOTCS MOCTY-
nusmmre B Konctutyruonusll Cya oOpallieHHsI TOCYAQPCTBEHHBIX OPraHoB,



WHBIX OpTraHU3allul, @ TakK)Ke IPpaskAaH, B TOM YHUCAe UHAMUBUAYAABHEBIX IIPEA-
IIpUHUMaTEeAEeM, copeprRalue MHPOPMAINIO O HAAWUUYMM B HOPMATHUBHBIX
OPaBOBBIX aKTaxX IPOOEAOB, KOAAM3UM M IIPAaBOBOM HEONPEAEAeHHOCTH.
ChaepyeT OTMETUTH, YTO B OOABIIMHCTBE CAy4YaeB MHUIIUATOPAMU TAKUX 00-
pallleHuM SIBASIOTCS TPakAaHe.

PaccMoTpeHne AQHHOM KaTeropuu AeA OCyllecTBAgeTcs KOHCTHUTYIIUMOH-
HbIM CyaOM, Kak IIPaBUAO, C UCIIOAB30BAHHEM NHUCBMEHHOUN (POPMBI KOHC-
TUTYLIMOHHOTO CYAOIIPOM3BOACTBA. [lo pe3yabpTaTaM pacCMOTPeHUS AeAd
KouctutynmouHelM CyAOM IIPHUHUMAETCS pellleHue, B Pe30AIOTUBHOM dac-
T KOTOPOTO M3AATraeTcCsl BHIBOA O HAAWUMU B HOPMATUBHBIX ITPABOBBIX aK-
Tax NpoOenoB, KOAAM3UH, IIPABOBOM HEOIIPEASAEHHOCTH, a TaKKe (opMy-
AUPYeTCs IPEeAAOKeHNe KOHKPETHOMY I'OCYyAAPCTBEHHOMY OPraHy, AOAK-
HOCTHOMY AUIY O HEOOXOAMMOCTH yCTPAHEHUs BBIIBA€HHBIX B 3THX aKTaX
AedEeKTOB.

Pemtenus KoucturynuonsHoro Cypa o6 yCTpaHeHUM B HOPMATHBHEIX IIpa-
BOBBIX aKTaX NMPOOEAOB, MCKAIOUEHUM B HUX KOAAU3UM M IIPABOBOM HEOII-
PEAEAEHHOCTH SBASIFOTCS OOS13aTEABHBIMU AASL PACCMOTPEHUS TOCYAAPCTBEH-
HBIMU OpPraHaM{, AOAKHOCTHBIMHU AMIIAMH B COOTBETCTBHUU C HUX KOMIIE-
TeHITHUEU.

[Tpm pearnsanuu CBOMX MOAHOMOYMMU IO NPUHATHIO pPelleHUN 00 ycTpa-
HEHUU B HOPMATUBHBLIX IIPABOBBIX aKTaX IPOOEAOB, UCKAIOUEHUU B HUX
KOAAU3UU U NIPAaBOBON HeolIpeAeAeHHOCTH KOoHCTUTYIMOHHBIN Cyp AeNCT-
ByeT B IIPEAEAaX CBOEro KOHCTUTYIIJMOHHOTO CTaTyca, UCXOAL M3 TOTO, UYTO
BBI9BAEHHBIE Ae(peKTHI IIPaBOBOTO PETYAUPOBAHUSA UMEIOT KOHCTUTYIIMOH-
HO-IPaBOBOE 3HAUEHMeE, B CBSI3U C UYeM He MOAMEHSIeT 3aKOHOAATEAST AUOO
WUHOW HOPMOTBOPYECKWN OpraH, HO B HEKOTOPOM Mepe BBIIIOAHSAET
PYHKIIMIO «IIO3UTUBHOTO 3aKOHOAATEASI» C IIEABIO BBIPAOOTKM AENCTBEH-
HBIX MEXaHM3MOB PeaAn3alii KOHCTUTYIMOHHEIX IIPaB U CBOOOA TPa’kAaH.

HopMaTUBHBIM M METOAOAOTUYECKHM KPUTEPUEM OITeHKM KadecTBa 3aKo-
HOAQTEABCTBA Ha HpeAMeT HAaAWYMSd B HEM HpaBOBBIX ,A,eCpeKTOB ANA KOHC-
tuTyumuoHHoTo Cypa siBAseTca KOHCTHUTYLMS, 3aKPENASIONias IOAOKEeHUS
O TOM, YTO YEeAOBEK, €ro mpaBa, CBOOOABI W TapaHTUU WX PeaAu3aruu sSB-
AFIOTCS BBICIIEW IIEHHOCTBIO U [EABIO OOIECTBA U I'OCYAAPCTBE, @ TaKKe O
IpuopuUTeTe OOIIENIPU3HAHHBIX IIPUHIJUIIOB MEKAYHAPOAHOTrO IIpasa. [lpu
ITPOBEpPKEe HOPMATHUBHBIX MPABOBHBIX aKTOB C IEABIO BHISBAEHUS IPOOENOB
U IpaBoOBOM HeonpepereHHOCTH KoHcTuTynmoHHBIN CyA PYKOBOACTBYETCS
IIPEe’KAe BCETO TAaKUM OOIeNIPaBOBBIM INPUHITUIIOM, KaK IIPUHIOUI BEPXO-
BEHCTBA IIPaBa, HEOOXOAUMBIMM 3AEMEHTaMU KOTOPOTO SIBASIOTCS: 3aKOH-
HOCTB, IIPaBOBasi OIPEAEAEeHHOCTD, 3allpellleHre IIPOU3BOAd, AOCTYII K IIpa-
BOCYAMIO B HE3aBHCHMBIX U OECIPHUCTPACTHEIX CyAadX, COOAIOAEHUE IIPAB
YeAOBEKa, PaBEHCTBO BCEX Tepep 3aKOHOM.

B akrax Koucrurynuornroro Cyapa OTMedaeTCs, 4TO He Ar00Oas npoOenb-
HOCTBb IIDABOBOI'O PEryAUPOBAHUS CBSI3@HA C BOIIPOCOM €rO KOHCTUTYLIMOH-
HocTH. [ITpoGen B 3aKOHOAAQTEABCTBE UMeEeT KOHCTUTYIIMOHHO-IIPABOBOE 3HA-
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yeHUe, eCAU OTCYTCTBHEM IIPAaBOBOM HOPMEI (HOPMATHUBHOTO IIPABOBOTO
aKTa B IIeAOM) HAPYIIAIOTCSI KOHCTUTYLIMOHHBIE IIpaBa U CBOOOABI YeAOBEKa
U rpakpAaHMHA AMOO yKa3aHHOe OTCYTCTBHE MOJKET IIOBA€Yb TaKOe Hapy-
meHne. Kak ykaszano KorucrturynuonuelM Cypom B Ilocaanuu ITpesupeHTy
Pecniybamku Beaapych, mararam HanmonaabHOro coOpanusa PecnyOauku
Beaapyck «O CcOCTOSIHMM KOHCTUTYLIMOHHOM 3aKOHHOCTH B PecnyOauke
Beaapyce B 2014 ropy», Ipy NPUHATUU pelIeHUSI O BO3OYKACHUU IIPOU3-
BOACTBA IIO AeAy OO yCTpaHEHMM B HOPMATHMBHBIX IIPABOBBIX aKTaxX IIPO-
0eAO0B OH HCXOAUT M3 TOrO, YTO COOTBETCTBYIOIIME HEAOCTAaTKU KOHK-
PETHOr0 HOPMATHUBHOTO IIPABOBOIO aKTa BAEKYT TaKOe €r0 MUCTOAKOBaHUE
U IpUMeHeHNe, KOTOphle HapyLIaloT AW MOI'YT HapyLUIUTh KOHCTUTYLIMOH-
HBIE IIPABa U CBOOOABI, IIPENATCTBYIOT OOECIIEUEeHUIO TaPAHTUW UX PEearu-
3alUu.

B pemenun Koucrurynuornsoro Cyaa oT 2 utoasg 2015 r. «O mpaBe rpaxk-
A@H, BBICTYTIQIOIIUX CBUAETEASIMU B YTOAOBHOM IIpollecce, Ha IOpUAMYEC-
KyI0 IIOMOIIb» OTMeYeHO, YTO OTCYTCTBHE B YTOAOBHO-IIPOIIECCYaAbHOM
3aKOHe HOPMBI, 3aKpelAsiiollell 00sg3aHHOCTb OpraHa, BEAYIETO YTOAOB-
HBIM IIpoIlecc, AOIYCTUTH aABOKaTa K yYacTHUIO B YTOAOBHOM IIpollecce B
KavyecTBe MMPEACTAaBUTEAS] CBUAETEAS, Ha MPAKTUKe He TMO3BOASET B AOAXK-
HOM Mepe peaAn30BaTh rapaHTUPOBaHHOe CTaTbel 62 KOHCTUTyLIMU IIpaBo
Ha IOPUAMYECKYIO IIOMOIIlL, B TOM YHCA€e IIPU IPOBEACHUM CAEACTBEHHBIX U
WHBIX IIPOIEeCCYaAbHBIX AEHMCTBUM C ydaCTHUEM CBUAETEAS.

Koncturynyonnsiti Cya IpuIlleA K BBIBOAY, YTO B YTOAOBHO-IIPOIIECCY-
AABHOM 3aKOHe MMeeTcs IIpoOeA IIPAaBOBOTO PErYAMPOBAHUSA B YaCTH pea-
AM3alUU IIpaBa I'Pa’kKAaH, BHICTYIAIOIIUX CBUAETEASIMU B YI'OAOBHOM IIPO-
Ilecce, Ha IOPUAUYECKYIO IIOMOIIb AASL OCYIIECTBACHUS M 3AIUTHL IIPAaB U
cBOOOA, B TOM 4YHCA€e IIpaBa IIOAB30BATHLCSA B AIOOOM MOMEHT IIOMOIIBIO
AABOKATOB. YKA3aHHOE IIPAaBO He AOAKHO 3aBHCETh OT AUCKPELUMOHHBIX
IIOAHOMOUYUHN OPraHOB IIPEABAPUTEABHOTO CAEACTBHUS, IIOAAEKUT oDeclede-
HUIO Ha BCEX CTAAUSAX YTOAOBHOTO IIPOIlecca U He MOJKeT OBITh OrPaHUu4YeHO
HU TIPpU KaKUX OOCTOSATEAbCTBaxX. B cBa3mu ¢ stuM KoHcTUTyIIMOHHBIN CyA
IIPHU3HAaA IIeAeCOOOPA3HBIM YCTPAHUTHL IIPOOeA IIPaBOBOIO PEryAUPOBAHUS
IIyTeM BHECEHMS 3aKOHOAATEAEM COOTBETCTBYIOIIUX U3MEHEHUU U AOIIOAHE-
HUM B HOPMBI YTOAOBHO-IIPOIIECCYAABHOT'O KopeKca PecryOauku benaapycs.

OpaHa u3 ocobGeHHOCTeU ocylecTBaeHNs KoHCTUTYyIUOHHBEIM CypaOM KOHC-
TUTYLIMOHHOTO KOHTPOAS 3aKAIOYAETCS B TOM, 4YTO OOBEKTOM aHAAM3A SIBAS-
IOTCS HOPMATUBHBIE IIPABOBBIE AKThI, IIPUHUMAaeMble KaK 3aKOHOAATEAEM,
TaK ¥ MHBIMU HOPMOTBOPYECKHMU OpTraHaMU Pa3AWYHOT'O YPOBHS.

Pemenna KorcturynmonHoro Cypa HAIpaBAEHBI HA YCTPAHEHHWE Kak IIpo-
OeAOB B 3aKOHOAATEABCTBE, TaK M IIPABOBOM HEONPEAEAECHHOCTU B 3aKOHO-
AATEABHOM PETYAUPOBAHUM OOIIECTBEHHBIX OTHOIIEHUM B OIPEAEAEHHOU
cepe. Tak, B pemernu oT 9 uoagd 2014 r. «O IpaBOBOM HEOIIPEAEAEHHOC-
TH B IIPABOBOM PErYAMPOBAHUN YAOCTOBEPEHUS AWYHOCTH IIPU Ha3Hayde-
HUM IIEHCUU OpPraHaMU II0 TPYAY, 3aHATOCTHU U COIIMAABHOM 3amure» KoHc-



TUTYIUOHHBIN Cyp B IEeAdX HapAeKallleld pearns3aliiyl KOHCTUTYIIMOHHOI'O
mpaBa TpakAaH Ha coluarbHOe obeclieueHre U COOAIOAEHUS ITPUHITUIIA CO-
IIMaABHOM CIIPAaBEAAWBOCTH IIPU3HAA HEOOXOAMMBIM HCKAIOUUTH IIPAaBOBYIO
HEOIIPEAEAEHHOCTh B PeryAMpOBaHUU YAOCTOBEPEHHS AUYHOCTH IIPU Has-
HaueHUU IIeHCHM OpraHaMU II0 TPYAY, 3@HATOCTH U COLIMAABHOM 3allfuTe.
IlpaBureascTBy (CoBeTy MuHuctposn) Pecniybamku Beaapychb OBIAO IIPeA-
AOJKEHO IIyTeM IIPUHSATUS COOTBETCTBYIOLIEro IIOCTAHOBAEHUSI 0OeCIIeuUuTh
B IIDABOBOM PEryAMPOBAHUHU IOPSIAKA IIPEACTaBA€HUS U OPOPMAEHUS AO-
KYMEHTOB AAS Ha3HAUeHUs [IeHCUU OpraHaMH II0 TPYAY, 3@aHATOCTU M CO-
IIMaABHOM 3allluTe BO3MOJKHOCTH YAOCTOBEPEHUS AUYHOCTH B HCKAIOYH-
TEeABHBIX CAY4YasiX He TOABKO NACIOPTOM IpakpaHuHa PecnyOamkm Beaa-
PYyCh, HO U UHBIMU AOKyMeHTaMH.

,A,aHHoe pelieHue KOHCTI/ITYLH/IOHHOFO CYAa HUCIIOAHEHO IIyTeM YyTBep>XAe-
Huss CoBeToM MI/IHI/ICTpOB IToroskeHUsI O IIOPsAAKE IIOATBEPXKAECHUSA AMYHOC-
T T'pa>XAdH PeCHY6AI/IKI/I BeAapy(:b, He HMeloluX AOKyMeHTa, YAOCTOBe-
pAOIIEero AM4YHOCTL, AAA HeAefI IIeHCHOHHOTO obecleueHus.

AesteapHocTh KoHcTutymuonHoro Cyaa, HalpaBAeHHas Ha yCTpaHeHUe
BBITIIEYKa3aHHBIX Ae(EKTOB ITPAaBOBOTO PETryAMPOBAHUS, B HACTOSIEe Bpe-
MsI He OrpaHMYMBaEeTCsd peaAusalell aHaAU3UPYeMOTO ITOAHOMOYUS
AQHHOTO OpraHa, a BKAIOYAET TakKyke MPOBEPKY HAAWMYUS B HOPMATUBHBIX
MTPaBOBLIX AKTaX MPOOEAOB, KOAU3UHM W MTPAaBOBOM HEOIIPEAEACHHOCTH TIPHU
PacCMOTPEeHUN AIOOBIX KAaTeTOPHUH AeA, OTHECEHHBIX K ero KOMITeTEeHIIHUH.
Takast AeITEeABHOCTb B TOM UMCAE OCYIIECTBASIETCSI B ITpOIlecce MpeABapHu-
TEABHOTO KOHTPOASI KOHCTUTYIIMOHHOCTH NPUHSATHIX [lapAraMeHTOM 3aKo-
HOB AO TTOATIMCAHUS MX ['AaBOM roCyAapCTBa, a Takke pu Aaue KoHCTUTy-
MOHHBIM CyAOM 3aKAIOYEHUM O KOHCTUTYIIMOHHOCTH HOPMATMBHBIX TTpa-
BOBBIX aKTOB B TOCYAQPCTBE B TIOPSIAKE TTOCAEAYIOIIEr0 KOHTPOAS.

[Tpu 5TOM IpakTHKa OCYLIECTBAEHUS KOHCTUTYIJMOHHOT'O IIPABOCYAUS CBU-
AETEeABCTBYeT O TOM, 4YTO AAS IIPEOAOAEHUS Ae(DeKTOB IIPABOBOTO pery-
AVIDOBaHU4, B TOM YHCAE IIPOOEAOB B 3aKOHOAQTEABCTBE U IIPABOBOM HeOIIpe-
AEAEHHOCTH, He BCEeTAQ HeOOXOAMMO UM OIPaBAAHHO IIpM3HAHWE HOPMATHUB-
HOTO IIPABOBOTO aKTa B IJeAOM AMOO ero OTA€ABHOMN HOPMBI HEKOHCTUTYIIU-
OHHBIMU, IIOCKOABKY, IIpDM3HaBasg TaKOM aKT AMOO ero OTAEAbHBIE IIOAOJKe-
HUS HeASUCTBYIOUIMME M YCTPAHSSI MX W3 IIPAaBOBOTO HOASL, KOHCTUTYITMOH-
HBIU Cya, IO CYTH, CaM CO3AAeT IMpoOeA B IIpaBe. B ¢cBg3mW ¢ 3TUM NpU BHI-
SIBAGHMH B HOPMATHUBHBIX IIPABOBBLIX aKTaX MPOOEAOB M IIPaBOBOU Heolpe-
aenerHoctu KouHcturynmonHbM Cypa IIO-pa3HOMY pearupyeT Ha AQHHOE
00CTOATEABCTBO.

Tak, KorctutynuonHsili Cya B OAHOM U3 3aKAIOUYEHUHN, IIPUHATOM Ha OCHO-
BaHuU oOpameHua I[lanaTel npepcTaBuTeAelr HanmoHaabHOrO coOOpaHUA
(TTaprameHTa), IPU3HAB MOAOKEHHSI PSAAA HOPM YTOAOBHO-IIPOIIECCYAAB-
HOro Kopekca Pecniybamku Beaapych He COOTBETCTBYIOUIMMU YaCTH Iep-
BOU CTaThu 25, ctathaM 20, 28 n 60 KoHcTuUTyIIuK B TOU Mepe, B KAKOU 3TU
IIOAOJKEHUS B CHUCTEME AENCTBYIOIIETO 3aKOHOAATEABCTBA IIO3BOASIIOT Op-
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raHy, BeAyllleMy YTOAOBHEBIM IPOIeCC, B CAyd4ae CMEPTHU IIOAO3PeBAeMOro
UAA OOBUHSEMOIO OTKa3aTb B BO3OYKACHHU YTOAOBHOTO AEAQ, @ IO BO3-
Oy’KAEHHOMY AEAY IIPEKPATUThH IIPOU3BOACTBO O€3 COrAacHsl e€ro OAM3KUX
POACTBEHHHUKOB, NPEAANOKUA 3aKOHOAQTEAIO IIPEAYCMOTPETH B YKAa3aHHOM
Koaekce mOAOKEHHS, yCTaHABAUBAIOIIME IIPABO OAM3KUX POACTBEHHUKOB
3a49BAATh TPeOOBAHUS O HEOOXOAMMOCTU IIPOAOAKEHUSI YTOAOBHOTO IIPO-
Imecca C IIeABI0 BO3MOJKHOM peaOHMAMTALIUM YMEPIIEro, 3aKpeNAdIolue
IIPABOBOU CTATyC AQHHBIX YYaCTHHUKOB YTOAOBHOIO IIPOLIECCA, B TOM YUCAE
X IIpaBa U OOSA3aHHOCTH, a TaKKe OCOOEHHOCTH IIPOMU3BOACTBA IIPEABA-
PUTEABHOTO PACCAEAOBAHUA U CyAeOHOIO pa30OMpPaTEeAbCTBA B CAydae CMep-
TU TOAO3PEBAeMOro MAM O00BUHsSeMOTO (3akatoueHue oT 12 urong 2014 r.
«O coorBerctBun Konctutynuu PecnnyOamku Benaapychs nyHkTa 7 yacty 1
crarbu 29 u nyHKTa 1 yactu 1 cratbu 303 YrOAOBHO-IIPOIECCYAABHOTI'O KO-
Aekca PecriyOauku Benaapychb»).

KOHCTI/ITYLII/IOHHBIG CYABI IIPDM3BAHBI COAefICTBOBaTB YCTPaHEHHIO Aeq)eKTOB
KOHCTUTYITMOHHO-IIPABOBOT'O PEeryAnpOBaHUA CHe]_[I/I(l)I/I‘IeCKI/IMI/I crocoba-
MU 1 MeTOAAMU KOHCTUTYIIMOHHOT'O KOHTPOAS, HEIIOCPEACTBEHHO He BTOP-
I'asdCh B KOMIIETEHIINIO MHBIX BeTBel BAACTHU. B IIepBYIO Oo4UepeAb pedb UAET
O BbIpa’KeHWUW KOHCTUTYIIMOHHBIMU CYAAMU IIPABOBBIX HOSI/IHI/Ifl, HAIIpaB-
A€HHBIX Ha YyCTpaHeHHne HpOGQAOB B 3AaKOHOAQTEABCTBE M HCKAIOYEHHU
HeOoIIpeAENeHHOCTH HOPM IIpaBa Oe3s IIPU3HAHUS NX HEKOHCTUTYIIMOHHBIMU
(HeAeﬁCTBYIOLHHMH), a Tak’kKe Ha obecIlieueHUe KOHCTI/IT'YL[I/IOHHO-HpaBOBOﬂ
OCHOBBI OCYIIeCTBACHUA HpaBOHpI/IMeHHTeABHOﬁ IIPAKTUKH.

Taxk, B pemteHun ot 16 poekabps 2015 r., IpUHATOM B pe3yAbTaTe IPOBEPKU
B IOpPSIAKEe 0043aTeABHOTO NPEABAPUTEABHOTO KOHCTUTYIIMOHHOIO KOHT-
poast 3akoHa Pecnyoaukmu Beaapych «O BHeceHUU H3MeHEHUM U AOIIOA-
HEHUMN B HEKOTOphle 3aKOHHBI PecnyOAamkmu Beaapyck», KOHCTUTYIMOHHBIN
Cya yKasana, 4To B CBSI3U C IPHUHATHEM HOBOM pepakium cTaTbi 31 3aKoHa
Pecnnyoaukmu Beaapychk «O0 OKasaHMU NICUXMATPUYECKOU IIOMOIIU» CKAA-
ABIBaeTCsI CUTyallusl IIPAaBOBOM HEOIIPEAEAEHHOCTH M3-3a PasAUuUl B IIpa-
BOBOM PEryAUPOBAHUU KaTeTrOPUM AeA, IO KOTOPBIM MOJKeT IIPOBOAUTBCS
cypAeOHO-TIcUXUaTprudecKas 3KCIepTHU3a.

Vcxopss M3 TOTO, UTO COTAACHO HOBOM PEAAKIIMM YaCTU IIEPBOM CTATBU 3
3akoHa «OO0 OKa3zaHUM IICUXMATPUYECKOU IIOMOIIHW» 3aKOH PecnyOamkm
Beaapych «O 3apaBoOOXpaHEHUN» BKAIOUEH B YHCAO aKTOB 3aKOHOAATEABCT-
Ba 00 oOKazaHuu Icuxuarpudeckoyn nomomy, KoacturynuoHHBIN Cya
o0OpaTUA BHUMAaHUE, 4TO B IeAdX OoOecClleueHUsI eAUHOOOPAa3HOro IIOHUMAa-
HUS U NIPUMEHEHHUs COOTBETCTBYIOIIUX HOPM YKA3aHHBEIX 3aKOHOB, BIIDEAB
AO KOPPEKTHUPOBKH 3aKOHOAATEABHBIX IIOAOKEHWM, YYUTHIBASI KOHCTHUTY-
IUOHHO-IIPABOBOE MCTOAKOBAaHHE IIOAOKEHUU IIpOBepsSAeMOro 3aKOHQ,
IIPABONIPUMEHUTEASIM CAEAYET OPUEHTHPOBATHCSA HA HOPMY 0a30BOTO 3aKO-
Ha «O 3ApaBOOXpAaHEHUN», IPEAYCMATPUBAIOIIYIO BO3MOKHOCTD IIPOBEAE-
HUS CypAeOHO-IICUXMATPUYECKUX JKCIEPTU3 He TOABKO B CAYYasAX, IIPEAyC-
MOTPEHHBIX AQHHBEIM 3aKOHOM, HO U B ADYIHMX CAydYasiX B COOTBETCTBUM C



3aKOHOAATEABHBEIMU aKTaMu PecniyOauku Beaapych, KOraa UMeeTcss He00X0-
AAMOCTb YCTQHOBAEHUS IICUXUYECKOI'O COCTOSHUS AWIA, a IPOBEAEHHE CYy-
AeOHO-IICUXUATPUYECKOU SKCIIEPTU3Bbl OTBeYaeT HMHTepecaM 3allluThl ero
IIpaB U CBOOOA, APYTMX KOHCTUTYIIMOHHO 3HAUUMBIX I[€HHOCTEM.

OpHMM 13 BaKHEHIINX ITOKa3aTeAel COCTOSTHUS KOHCTUTYLIMOHHOM 3aKOH-
HOCTHU B TOCYAAPCTBe SBAETCS UCIOAHEHHe pellleHui KOHCTUTYIIMOHHOTO
Cyaa. B cooTBeTcTBUU CO cTaThel 24 KopeKca O CyAOyCTPOMCTBE U CTaTyce
CyAel 3akatoueHus U pelteHus KoHcturynuoHHoro Cyaa sIBASIOTCS OKOH-
4aTeAbHBIMH, O0’KAaAOBAHUIO M ONIPOTECTOBAHUIO HE IIOAAEIKAT, ACUCTBYIOT
HEIIOCPEACTBEHHO U He TPeOYIOT IMOATBEPIKACHUSA ADYTMMU I'OCYAAPCTBEH-
HBIMA OpTraHaMM, WHBIMU OpPTraHU3alUAMM, AOAKHOCTHBIMM AHIIAMH,
BCTYIIAIOT B CHUAY CO AHSI MX IIDUHATHS, €CAM B 9TUX aKTaX He YCTAHOBAEH
WHOU CPOK.

3a epuop, cBoen AesITeAbHOCTH KOHCTUTYIIMOHHEIM CyAOM IPUHATO OOAee
200 permreHnut 06 yCcTpaHEeHUM B HOPMATUBHBIX IIPABOBBIX aKTaX IIPOOEAOB,
WCKAIOUEHUM B HUX KOAAM3UU U TPABOBON HEOIIPEAEAEHHOCTU. BOABIITUHCT-
BO YKa3aHHBIX PelleHUN pearn30BaHbl IyTeM BHECEHUSI COOTBETCTBYIOIIUX
U3MeHEeHUN U AOIIOAHEHMM B aKThl 3aKOHOAATEABCTBA, APYTHe HaXOAATCI B
CTAAUU HUCIIOAHEHUS.

OCHOBBIBAsICh Ha pe3yAbTaTaX aHAAW3a IPAKTUKU HUCIIOAHEHMS IPUHATHIX
pewmenut, KorcrurynuonHsli Cyp B ITochranun «O cOCTOSHUU KOHCTUTY-
IIMOHHOM 3aKOHHOCTHU B 2015 ropay» oOpaTHA BHMMaHWEe Ha HEOOXOAUMOCTh
COKpAallleHUsI IIePUOAA BPEMEHU OT IIPUHATUS pelleHUN KOHCTUTYIIUMOH-
Horo Cyaa AO MX HUCIIOAHEHUS YIIOAHOMOYEHHBIMU I'OCYAAPCTBEHHBIMU Op-
raHaMU U AOAKHOCTHBIMU AUIIAMY, IIOCKOABKY IIOAHOTA IIPABOBOTO PETYAU-
POBaHMA Ha OCHOBE IIPUHIUIIOB ¥ HOPM KOHCTUTYyLIUM, NPaBOBAas OIIPEAE-
A€HHOCTB, AOCTYIIHOCTb M IOHSITHOCTB 3aKOHOAAQTEABCTBA, €r0 COIAACOBAH-
HOCTb U HEIIPOTUBOPEUYUBOCTh YKPENASIOT AOBEPHE I'PA’KAAH K rOCYAApPCT-
BEHHOU BAACTH U YBEPEHHOCTb B TapPAaHTUPOBAHUM TI'OCYAAPCTBOM pea-
AM3AIUY U 3alIUTHI IPAB U CBOOOA, @ TaK’Ke CIIOCOOCTBYIOT YTBEP KACHUIO
KOHCTUTYLIUOHHOMN 3aKOHHOCTH B HOPMOTBOPYECTBE U IIPABOIIPUMEHEHUU.

SUMMARY

The article deals with the gaps and legal uncertainty in the legislation as
diversity of defect of the laws which are of constitutional and legal signifi-
cance, elimination of which is aimed at overcoming the deficit of constitu-
tionalism. The author analyzes the role of constitutional justice in eliminat-
ing the gaps in the legislation, excluding the conflicts of legal norms and
legal uncertainty in the constitutional and legal regulation of social relations.
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POADb KOHCTUTYIIMOHHOI'O CYAA B AEAE
ITPEOAOAEHUSA 3AKOHOAATEABHBIX
ITPOBEAOB U ITPABOBOU
HEOITPEAEAEHHOCTU
(OITBIT KOHCTUTYILIMIOHHOI'O CYAA
PECITYBAVUKU APMEHUVIS)

OEAUKC TOXAH
Ynen Koncmumyuyuonnoeo Cyda Pecnybauku Apmenus

MHoroyBa>kaeMbIli TocmopAuH [IpeacepaTens!
YBakaeMble KOAAETH, APY3bs!

[To3BoOABTE BKpaTlie O3HAKOMUTH BaC C YK€ AOCTATOYHO OOTaThIM OIIBITOM
Koucrurynuonnoro Cypa ApMeHHU B AeAe IIPEOAOAEHHUS 3aKOHOAATEAb-
HBIX IPOOEAOB M IIPABOBOM HEOIIPEAEAEHHOCTH.

1. C sTo#t mpobaemort KoHcTtutynuoHHbN Cya APMEHHUM PEarbHO CTOA-
KHyAca nocAe 10 AeT cBoel AeSTEeABHOCTH KaK BBICIINN CYAeOHBINM OpraH
KOHCTUTYIITUOHHOTO KOHTPOAS, HaunmHasa ¢ aeta 2006 ropa. Y Hac B peciyo-
AUKe TIOCA€ KOHCTUTYIIMOHHOU pedopMbl 2005 r. OLIA BIepBble BBEAEH
UHCTUTYT UHAUBUAYAABHOU KOHCTUTYIIMOHHOM >KaAoObl. Bce dpusmueckme
AWIla, B TOM YHCAe TIpakpaHe ApMeHHM, WHOCTPAHIB, a TakK’kKe IOpU-
AWYeCKUe AUIla IIOAYYMAU IIpaBo oOpamaTrhesa B KorcTurynuonusl Cyp 3a
3aIIUTON CBOWX HAPYLIEHHBIX KOHCTUTYIIMOHHEIX IIPAB U CBOOOA,.

K co>xaneHUIO, MBI BHEAPUAM AOCTATOUYHO cTapyio, 1980-x ropoB, MOAEAB
UHAVBUAYAABHOM KOHCTUTYIIMOHHOMN >KaAOOBI. YMECTHO OTMETHUTD, UTO IIep-
Bas, HA MOMW B3TASIA ONTUMAAbHAsA AN APMEHHUM, TeOpeTHUeCKasd MOAEAb
UHAVBUAYAABHOM KOHCTUTYIIMOHHOM >KAaAOOBI OBIAG HpPEACTaBA€HA HaMU
emle B 1997 ropy Ha BropoMm mexxpyHapopHoM ceMmHape KC, mocssmieH-
HOM IpoOAEMaM KOHCTUTYIIMOHHOTO IIPaBOCYAUS Ha TeMy «KOHCTUTYIIMOH-
HBIM KOHTPOAB M 3all[UTa IIPaB YeAroBeKa»!.

B Aro6oMm CAy4dae, COTHU M TBICAYN HWHAMBUAYAABHBIX CYG'BQKTOB KOHC-
TUTYOUOHHOI'O IIPABOCYAMS 3dBAAUAU KOHCTHTYL[PIOHHBIﬁ CYA CBOMMM >Ka-
AoDaMU U IIpu UX paCCMOTpPpEeHHUMU OKA3dA0Ch, UTO 6YKB8ABHO Ka>XAo0€e BTO-
poe 3asaBAeHUHEe OHU apPrryMEeHTHPOBAAW He CTOABKO AHTHUKOHCTUTYIITHUOH-

' Cm. noppobuee: Toxsin . MoapeAb HHCTUTYTa WHAMBHUAYAABHOM KOHCTUTYIIMIOHHOM >KAAOOBI AAS
Pecniyoauxku Apmenus // Bectuuk KoncrurynuonHoro Cyaa PA, N 5, 1997r. - C. 25-27 (Ha apM. g3.).



HOCTBIO 3aKOHQ, HApYIIMBIIErO MX OCHOBHEIE IIpaBa M CBOOOABI, 3aKpell-
AeHHBIe BO BTOpOoU raaBe Koucturynum PA, a 3aKOHOAQTEABHBIM IIpOOe-
AOM, IIPABOBOM HEOIPEAEACHHOCTBIO B DPEryAMPOBAHUU TOU HAU HHOU
IPpyHIlbl KOHCTUTYIJMOHHO-IIPABOBEIX OTHOLIEHMM. TakuM o0pa3oM, Ipak-
TUKA KOHCTUTYLIJUOHHOTO CYAOIIPOU3BOACTBA yKe ¢ 2000 I. CBUAETEABCTBO-
Bara 00 aKTYaAbHOCTHU IIPOOAEMEI.

OtMmeTuM, uTO 10 06HOBAeHHOU KoHcTuTynum 2015 r. 4acTUYHO MOAEpPHU-
30BaHa MOAEAb MHAMBHAYAABHOU KOHCTHUTYIIMOHHOM >KanoOwl. [To-HOBOMY
peliieH BOTpOoC 00 MHAMBUAYAABHOW KOHCTUTYITMOHHOM Karobe rpa’kAaH B
Koncrurynmonnsii Cya. Ecan po 2015 1. Ato6oe pu3nuecKoe UAU I0PUAU-
yeckKoe AUIOo MOTAO oOpamiaThecs B Koracturynuonubti Cya IO KOHKPETHO-
MY AEAY, KOTAQ@ B HAAUYMU MMeeTCSI OKOHYATEABHBIM aKT CyAd, MCUYepIaHbl
BCe CpPEeACTBa CyAeOHOUW 3alllUThl W OCIapuBaeTCs KOHCTUTYIIMOHHOCTD
NIPUMEHEeHHOTO K HeEMY 3TUM aKTOM ITOAOKEeHUs 3aKOHA, TO OTHBIHE ITpaBa
AfOAEM obpaIniaThbCsi 3a KOHCTUTYIIMOHHBIM TTPaBOCYAVWEM Pe3KO yBeAude-
#EI. OHU MOTYT 0OpaIllaTbCs HEe TOABKO IO BOMPOCY KOHCTUTYITMOHHOCTHU
3aKOHa, TPUMEHEHHOTO OKOHYATEeALHLIM aKTOM Cypa B WX OTHOIIEHUU IO
KOHKPETHOMY AEAy, HO ¥ AIOOOTO HOPMATUBHOTO IMPABOBOTO aKTa, €CAU
CUUTAIOT YTO 3TUM aKTOM HapYIIEeHBI UX OCHOBHEIE TTpaBa U CBOOOARI, 3aK-
peliAeHHBIe BO BTOPOU TAaBe KOHCTUTYITUH, TPUYEM YUUTHIBAs TakKe KOM-
MeHTapu¥, AAHHBIE CYAeOHOM ITPaBONPUMEHUTEABHOU MTPAaKTUKOM, OTHOCH-
TEeABHO 3TOM HOPMEL.

Kak BupuM, KornctutynuonHs Cya PA He IOAYYHA IIPSIMBIX ITIOAHOMOYUN
IO KOHCTUTYIIMOHHOMY KOHTPOAIO 3a CYA€OHBIMU IIPABONPUMEHUTEABHBI-
MM aKTaMH{, @ MBI BCETAQ BBICKA3bIBAAWCh UMEHHO 3a TaKOe KapAWHAABHOE
pellleHre BoIpoca. TeM He MeHee BIIEPBbIE HA KOHCTUTYILJMOHHOM yPOBHE
IIPOBEpPKA KOHCTUTYIIMOHHOCTH CYA€OHOM HIpPaBONIPUMEHUTEABHOU IIpakK-
THKU B KaQueCTBE IIPEPOTATUBEI IIPSAMO 3aKpellreHa 3a KOHCTUTYIIMOHHBIM
CyaoM.

Korcrurynuonnsi Cyp ApMeHNU He AOATO BEIPA0ATHEIBAA CBOIO IIPABOBYIO
MIO3UIUI0O B pPEeIIeHUU AOCTATOYHO CAOKHOW TeOPETUKO-IPAKTUUIeCKOU
IPOOAEMEI TIPEOAOAEHUST 3aKOHOAQTEABHOI'O IpoOeAa W MPaBOBOU Heolpe-
AEAEHHOCTH.

BriepBble CBOO NPaBOBYIO NO3ULWIO OTHOCHUTEABHO IIPABOBOM BO3MOJKHOC-
TN paccMoTpeHusa KoHCTUTYIIMOHHBEIM CyAOM BOIPOCA KOHCTUTYIIMOHHOC-
T npodena B 3akoHe KoHcTUTynMOHHBEIN Cyp ApMEeHUU BBEICKA3aA B CBOEM
ITocTtanoBaenuu N864 ot 05.02.2010 r.

O6paiasgch K BOIPOCY O COOTHOIIEHUM ITOAHOMOYNM KOHCTUTYIITMOHHOTO
Cypa U 3aKOHOAATEABHOTO OpraHa B AeAe IIPEOAOAEHHs IIPaBOBOTO
npobena (a 3aKOHOAQTEABHBIM MPOOEeA — OAWH M3 BUAOB IIPABOBOTO IIPO-
0ena) KoncturynmonHsi Cyp yCTaHOBHA OOIllee IPABUAO, OTMETUB, UTO
€CAM IIPaBOBOM IIpOOEA O0YyCAOBAEH OTCYTCTBHEM HOPMATUBHOIO IIPEATIH-
CaHUSI OTHOCUTEABHO KOHKPETHBIX OOCTOSATEABCTB, HaXOAAIIUXCS B cdepe
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IIPaBOBOI'0 PEryAUPOBAHUS, TO IIPEOAOAEHUE TAaKOI'o IIpoOeAa HaXOAUTCS B
chepe MOAHOMOUYNN 3aKOHOAQTEABHOI'O OpraHa. « KOoHCTUTYIUOHHBIN Cya B
paMKax pacCMOTpPeHUsI AeAa OOpalllaeTcs K KOHCTUTYLIMOHHOCTH TOT'O HAU
MHOTO NIpo0OeAa 3aKOHA, €CAM OOYCAOBAEHHASA COAEPyKAaHUEM OCIIapUBaeMOU
HOPMBI IIpaBOBasg HEONPEAEAEHHOCTH B MPaBONPUMEHUTEALHON MTpPaKTUKe
IPUBOAUT K TAKOMY TOAKOBAHUIO U IPUMEHEHUIO AQHHOU HOPMEI, KOTOpOe
HapyIlaeT UAM MOKET HaPYIIUTh KOHKPETHOE KOHCTUTYITMOHHOE TTPaBO»Z.

PasBuBas BEIIIeyKa3aHHYIO NPaBoBYyIO nosunuiro, KorncrurynuorHbe Cyp,
B cBoeM [locTtanoBaernnu N914 ot 14.09.2010 r. yCcTaHOBHA, UTO «3aKOHOAA-
TEABHBIU ITPOOEA MOJKeT CTaTh IIPEAMETOM pacCMOTpeHus KOHCTUTYIIMOH-
HOro Cypa TOABKO B TOM CAyYae, KOIAd 3aKOHOAAQTEABCTBO He MMeeT WHBIX
IIPABOBBIX I'apPAHTHU BOCIOAHEHUS 3TOrO IIPOOEAd, UAM B CAydYae HAAWMUYUA
B 3aKOHOAAQTEABCTBE COOTBETCTBYIOIIMX IIPABOBEIX TapaHTUM CHOPMHUPO-
BaHAa NIPOTUBOPEYNBAs IPABOIPUMEHUTEABHAS IPAKTUKA, UAN KOTAQ UMEIO-
IIUNCS 3aKOHOAAQTEABHBIN ITPoOen He o0eclieumBaeT BO3MOYKHOCTH PEaAU-
3allUM TOTO UAM MHOTO IIpaBa. [Ipn Apyrux oO0CTOSATEABCTBAX BOIIPOC KOHC-
TUTYIIMOHHOCTU IIpOOeAa IIPAaBOBOTO PETyAMPOBAHUSA HE IIOAAEKUT pPac-
cMmoTpeHuio KoHcTATYITMOHHBIM CypoM»3.

B cBoux '0AOBBIX COOOIIEHNIX OTHOCUTEABHO CUTYAIlMU UCIIOAHEHUS IIPHU-
HATBEIX KC pellleHN, CCBIAASCH HA CBOM MHOTOUYMCAEHHEBIE pellleHnsa KoHc-
TUTYIUOHHBIM Cya PA oTMeuan, 4TO 3aKOHBEI M UHBIE IIPABOBBIE AKTHI
AOAKHBL COOTBETCTBOBATH IIPUHIUITY IIPABOBOM ONPEAEAEHHOCTH, OBITh
IIPOTHO3WPYEMBIMU, YeTKUMH, He UMETh ITPOOEAOB U He OBITh ABYXCMEIC-
AEHHBIMU.

2. I'loctanoBarenusa KorctutynuoHHOro Cyaa B IIEPBYIO OUYepPeAb OTHOCATCS
K IIPABOTBOPYECKON M NPABONPUMEHUTEABHOU AEITEABHOCTH U COAEPIKAT
0043aTeABCTBO IPEAIPUHATE OIIPEAEAEHHBIE AEUCTBUA. B 0coOOeHHOCTH
durcupoBarnre KoHCTUTYIIMOHHEIM CyAOM 3aKOHOAAQTEABHBIX IIPOOEAOB He
MOJKET OCTaBaThCA 0Oe3 mocaepcTBuM. M3 IlocTraHoBAeHUS KOHCTUTYIIMOH-
"Horo Cypa BO3HUKaeT OOS3aHHOCTH HAAAEKAIIUM IIPABOBBIM PEryAH-
pPOBaHUEM 3AMIOAHUTH IIPOOEA B 3aKOHE U AMKBUAUPOBATH HEKAUYECTBEHHOE
IIpaBOBOe peryaupoBaHue. OcTaBaeHHe 0e3 OTBeTa IOCTAHOBAEHUS UAU
YaCTUYHOE 3allOAHEHHe IIOAOOHOro nmpodeaa 3aKOHOAATEAEM paccMaTpuUBa-
€TCsl KaK aHOMAaAUs IIPaBOBOM CUCTEMEIL.

B Apmenuu mpobaeMa TpPeoAOAeHUsT Tpobenaa B 3aKOHE AOAJKHA CTaThb OA-
HUM M3 KAIOUYEBBIX BOIIPOCOB 3aKOHOTBOPYECKOM MOAUTHUKUZ.

CsoumMu pemeHuaMU KOHCTUTYIUOHHBIN Cya CIIOCOOCTBYET BHIIBACHUIO U
IIPEOAOAECHHIO, HO He BOCIIOAHEHUIO 3aKOHOAATEABHBIX IIPOOEAOB, IIPUBO-
AAIIMX K HAaPYLIEHWIO KOHCTUTYLIMOHHBIX IIPAB U CBOOOA. B 3TOM mposABAs-

2 Cwm. TTKC-864 ot 05.02.2010r., http://concourt.am/armenian/decisions/common/2010/pdf/sdv-864.pdf

> Cm. TIKC-914 ot 14.09.2010r., http://concourt.am/armenian/decisions/common/2010/pdf/sdv-914.pdf

4 Cm. TopOBEIE COOOIIEHHS KoncrurynuonHoro Cypa Pecniybauku Apmenus 2008 r., 2011 r., 2012 r,,
2015 1., http://concourt.am/russian/report/index.htm



eTCs 3HQUMMOCTBH aKTOB BBICIINX OPraHOB CyA€OHOI'O KOHCTUTYLIMOHHOTO
KOHTPOAS I COAEPIRAIINXCS B HUX MMPABOBBIX MMO3UITUN AASI PA3BUTUS 3aKO-
HOAATEABCTBA.

Hamr KoncturyiuonHsiii Cyp He HaAeA€H CIIelIMaAbHBIM ITOAHOMOYMEM HC-
CAEAOBATh U OIleHUBATh KOHCTUTYIIMOHHOCTH 3aKOHOAAQTEABHBIX IIPOOEAOB,
OAHAKO BOIIPOC O MPOOEABHOCTU 3aKOHOAAQTEABHOTO PEeryAMpOBaHUS O4YeHb
YacTO BO3HMKAET B IIpoIlecce KOHCTUTYIIMOHHOTO CYAOIIPOM3BOACTBA. [1pu-
yeM Halll IIpaBUA@ KOHCTUTYIIMOHHOTO CYAOIPOM3BOACTBA IIO3BOASIIOT
KoucrurynmonnoMmy Cyay BBIIBUTH 3aKOHOAQTEABHBIM IIPOOEA, AQTh €My
KOHCTHUTYIIMOHHO-IIPABOBYIO OII€HKY, HO He BOCIIOAHHUTH €ro, T.K. 3TO IIpe-
poraTuBa 3aKoHoAaTeAsd. KoHcTuTynuoHHBIM Cya B AQHHBIX CAyYasxX MC-
IIOAB3YEeT Pa3AUYHbIE IIPABOBEIE CPEACTBA U METOABL AAS IIPEOAOAEHUS IIPO-
Oena, yKasblBas 3aKOHOAAQTEAIO U IPAaBOIPUMEHUTEASIM BO3MOXKHBIE HAU
HeOoOXOAMMBIe ITyTH BBIXOAQ U3 HEKOHCTUTYLIMOHHOW CHUTYAIUM.

Kakne KOHKDETHO MEeTOABI IIPEOAOACHMS 3aKOHOAATEABHOTO IIpoOeAa MC-
noabdyeT KoHcturynuoHHBIN Cyp ApMeHNUU?

1. YcrpanuTe OPMaABHBIU IPOOEA MOKHO B PE3yAbTaTe KOHCTUTYIIMOH-
HO-IIPaBOBOT'O UCTOAKOBAHUS TEKCTa OCIIAPUBAEMOM HOPMEI, BBIIBACHUS
ee AOAKHOT'O KOHCTHUTYLIMOHHO-IIPABOBOI'O COAEP KaHUA.

2. VYkazanue B pemeHun KoHcturynuonHoro Cyaa Ha HeOOXOAUMOCTb
npssMoro npuMeHeHHs KOHCTUTYyLIMU AO BHECEHUS 3aKOHOAATEAEM CO-
OTBETCTBYIOLIUX M3MEeHeHUN U AOIOAHEHUHN B 3aKOH.

3. ®opmyaupoBanue KoucTuTtyrmuoHHBIM CyAOM IO HWTOTaM pPacCMOT-
peHus Aera ONMPEAEACHHBLIX PEeKOMEHAAITMM 3aKOHOAaTeAro. [Ipm 3ToM
copepsKaHMe PeKOMEeHAAIUM ObIBaeT pa3HbiM. Ecan KoHCTUTYITMOHHBIN
Cya TIpuU3HaeT ocllapuBaeMble HOPMBI HEKOHCTUTYIIMOHHBIMHY, TO TaKHUe
PEKOMEHAAITUM KacaloTC HEeOOXOAMMOCTHA BHECEHUS COOTBETCTBYIO-
X M3MEHEeHUM B 3aKOHOAATEABCTBO C OOS3aTEABHBIM YYeTOM IIpa-
BOBBLIX TO3UIINHY, BHIPa’KeHHBIX B peliieHnn Koucrurymuonaoro Cyaa n
obecrneumBarONNX BepXoBeHCTBO KoHcTHTyIMHA.

Ecam Konctutynuonusiti Cya NpuU3HaeT oCllapyBaeMble HOPMBI KOHCTUTY-
IVOHHBEIMU, TO PEKOMEHAAIIUN 3aKOHOAAQTEAIO MOTYT OBITh AQHBI, €CAU
Kouctutynnonuseii Cya OIPUXOAUT K BBIBOAY O HEAOCTATOYHOCTHU CYIIECT-
BYIOIIIeN perAaMeHTaIluy IPAaBOOTHOIIEHUN AN ONTUMAABHON pearn3alinu
KOHCTUTYIIMOHHBIX IIPAaB M CBOOOA TPa>XAaH, O BO3MOJKHOM BBEIOOpE 3aKO-
HOAQTEAEM HWHOTO IMMOAXOAA K peraaMeHTaliuud OOIIeCTBEHHBIX OTHOIIEHUMN
B IIpOIlecCe AAABHEMIEero COBEpPIIEeHCTBOBAHUSA IIPABOBOIO PEryAUpOBa-
HUSAO.

5 OTrMmeTuM, 4TO HOAOGHbIe METOABI B IIPAKTHUKE KOHCTUTYIIMOHHOI'O CYAOIIPOU3BOACTBA HCIIOAB3YIOT

opra"bl KOHCTUTYIMOHHOTO IIPaBOCYAUSI MHOTHX cTpaH. CM. moppobHee XoxpskoBa O. ITpaBosble
nosunuu  Koucrurynuonnoro Cyaa Poccumiickoit @epepanuu U WX BAWSHHE Ha pa3BUTHE
3aKOHOAATEABCTBA// AabMaHax "KOHCTUTYIIMOHHOE IIPaBOCyAMe B HOBOM ThIcsiuereTun'. — Epesam:
H>kap, 2009. - C. 108-118.
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B OyayiieMm Ooablnyio nomolnb KoHcTUTynImOHHOMY CyAy B A€Ae IIPEOAO-
AeHUS 3aKOHOAQTEABHBIX IIPOOEAOB M IIPABOBOM HEONPEAEAEHHOCTU OKa-
KeT KOHCTUTyIMoHHas pedopma 2015 r. B wacTHOCTH, B TEeKCTe OOHOB-
AenHou Kouctutynuum 2015 r., BO BTOPOH, y’Ke ACUCTBYIOIIEH, I'AaBe BIIED-
Bble AQHO KOHCTUTYLIMOHHOE OIlpeAeAeHMe CYIIHOCTHU IIPUHIIUIIA IIPaBOBOMN
OIIPEAEAEHHOCTH. Tak, coraacHo cT. 79 oOHoBAeHHOUM KoHcturynmuu PA
2015 r. «3aKOHBEI IPU OIPAHUYEHHUU OCHOBHBIX IIpaB AOAKHBI yCTaHaB-
AVBaTh OCHOBAHUSA U O0bEM 3TUX OTPAHUYEHUU, IBASITHCSI B AOCTATOUHOU
Mepe OIpeAeAeHHBIMU, YTOOBI HOCUTEAUW U aApecaThl 3TUX IIPaB M CBOOOA
OBIAI B COCTOSIHUU IPOSIBAATH COOTBETCTBYIOIlee IOBeApeHUe». OTMeTHM
Takke, 4TO coraacHo cT. 80 Korcrurynuu PA CyTb 3THUX ITIOAOKEHUU IIPO-
BO3TrAallleHa He3bIOAEMOMN.

Kpowme Toro, B nepBou rraBe KoOHCTUTYIWH, ITOCBAIIEHHOU OCHOBAM KOHC-
TUTYIIMOHHOTO CTPOS, B y’Ke AEMCTBYIOIIEM CTaThe 6 O NMPUHIIUIIE 3aKOH-
HOCTU BIIEpBbIe IIPSIMO OTMEUYEHO, YTO OPTraHbl, IpepAycMoTpeHHBIe KonHc-
TUTYIIMeN Ha OCHOBe KOHCTUTYIIUU U 3aKOHOB U B IIeASIX O00eCIedeHUs UxX
OCYIIIECTBA€HUS, MOTYT OBITh YIOAHOMOYEHBI 3aKOHOM Ha NPUHATHE IIOA-
3aKOHHBLIX HOPMATUBHBIX MPABOBBLIX aKTOB. YIIOAHOMOUMBAIOIIUE HOPMBI
AOAKHBI COOTBETCTBOBATH IIPUHIIUITY IIPABOBOM ONPEAEAEHHOCTH.

3. be3ycAOBHO, NMPUHIMILI IPABOBOUM OIPEAEAEHHOCTH, IIPAaBOBOU Oe3o-
MMAaCHOCTHU M 3alIUTHI 3aKOHHBIX OKUAQHUM SIBASIOTCS HEOTHEMAEMBIMU DAe-
MeHTaMU rapaHTUPOBAHUSI TPABOBOTO TOCYAAPCTBA U BEPXOBEHCTBA IIPaBa.
B TlocranoBaenuu ot 18 ampeaa 2006 ropa [TKC-630 KOHCTHUTYIIMOHHBIN
CyaA, B 9aCTHOCTM, KOHCTQTUPOBAA, UTO «... 3aKOH TaKXXe AOAKEH COOT-
BETCTBOBATH BBEIPA)KEHHOU B PSIA€ TIOCTaHOBAeHHY EBpOIENcKoro cyaa o
IIpaBaM 4eAOBeKa IIPaBOBOY MO3UIINHU, COTAACHO KOTOPOM KaKasi-AmOoO IIpa-
BOBAasl HOpMa He MOJKeT CUYUTAThCSl «3aKOHOM», €CAU OHa He COOTBETCTBYET
IIPUHIIUITY ITPAaBOBOU OIpepeAeHHOCTU (res judicata), T.e. He odopmMaeHa
AOCTATOYHO YETKO, UYTO ITO3BOAMAO OBl TPa’KAQHUHY COBMECTHUTH C HEHM CBOe
IOoBeAeHUe». 3aKpellAeHHBIe B 3aKOHEe IIPaBOBhIE PETryAMPOBAHUS, OCOOEH-
HO B paMKaxX HpPU3HAHUS NPUHIUIA IIPAaBOBOU OIPEAEAEHHOCTH, AOAKHBI
CAEAaTh IIPOTHO3UPYEMBIMU AASI AWIIA €TO IIpaBOMEpHBIe OXKHAaHUA. Kpo-
Me 3TOro, IPWHIIUII TPAaBOBOU ONPEAEACHHOCTH, OYAYIU OAHUM U3 OCHO-
BOIIOAATAIOIIUX IPUHITUIIOB IIPABOBOTO IOCYAAPCTBAa, IPEATIOAATAET TaKKe,
YTO AEUCTBHUSI BCEX CyOBEKTOB IIPABOOTHOIIEHUHN, B TOM YKUCAE HOCUTEAS
BAQCTH, AOAKHBI OBITH IPEACKAa3yeMBIMUA M ITPaBOMEPHBLIMU.

MBI coAMpapHBI C MHEHUEM YBa’kaeMoro Koareru ui3 Poccum npodeccopa
H.C. BoHpaps, 4TO «HApsAy C OCHOBHBIMHM (KAACCHUYECKUMHU) IIPUHIINIIAMU
KC P® BBOAUT B KOHCTUTYLMOHHO-IIPABOBOE IIOA€ HOBBIE (CIIelMaAbHBIE)
ITpaBOBLIE MPUHIIUITEIY, Cpear HUX «TpeboBaHUe ITPABOBOM OIIpeAeAeHHOC-
T KaK KOHCTUTYLMOHHBIM NPUHUUI M KPUTEPUU KOHCTUTYIIMOHHOCTH.
OO11enpaBOBOM KPUTEPUN ONPEAEACHHOCTH, SICHOCTH, HEABYCMBICAEHHOC-
TH IIPABOBOM HOPMBI BBITEKAEeT M3 KOHCTUTYIIMOHHOI'O IIPHUHIUIIA pa-
BEHCTBA BCeX IIepeA 3aKOHOM U CYAOM, IIOCKOABKY TaKO€ PABEHCTBO MOJKET



OBITH OOEeCIIEUeHO AUIIL IIPU YCAOBUU €AMHOOOPA3HOI'O IIOHUMAHUA U TOA-
KOBaHUS HOPMBI BCEMU ITPaBOIPUMEHUTEAsIMU. HeompepeAeHHOCTEh COAep-
>KaHUs IIPAaBOBOM HOPMEBI, HAOOOPOT, AOIIYCKAeT BO3MOJKHOCTHL HeOI'PaHU-
YeHHOI'0 YCMOTPEHHS B IIpollecce IIPaBOIPHUMeHeHUs U Henu30e>KHO BepeT
K IIDOM3BOAY, & 3HAQUMUT, K HapYyLIeHUIO IIPUHIIUIIOB PAaBEHCTBa, a TaKke
BEPXOBEHCTBA 3aKOHa»b.

OddekTUBHOCTE peATeAbHOCTH KoHCcTUTYyIIMOHHOrO Cypa BO MHOIOM OOyC-
AOBA€HA AEWCTBYIOIIUM KOHCTUTYIIUOHHBIM mIoneM. Cama KoHCTUTyIUS
AOMJKHA MMeThb AOCTATOUHYIO CHCTEMY BHYTPUKOHCTUTYIIMOHHOM caMo3a-
LIINTEL, COAEP’KaTh HeOOXOAMMBble KOHCTUTYIIMOHHBIE TapaHTUU AAS 00ec-
IIeYeHUsI BEepPXOBEHCTBA IIPaBa, PEaAbHOr'O pa3peAeHUsl BAACTeM, Ipu3Ha-
HUS, TapaHTUPOBAHUS U 3allUTHI IIpaB 4YeAoBeKa. KOHCTUTyIUM MHOI'UX
MOAOABIX AEMOKPATHYEeCKHX CTPaH, B TOM YHCAe M ApPMEHUH, TaKUM IIO-
TEHIIMAAOM He 00AaparoT. IlosToMy KoHCcTHUTYHUOHHEBEIE pedopMel 2015 T.
OBIAN BIIOAHE HA3PEBIIMMHU 1 HEOOXOAUMBIMU 1 HapsAYy C APYTUMU Ba>kKHBI-
MU BOIIPOCAMH PEIINAU IPOOAEMBI CO3AAHUS IIEAOCTHOU U AEWCTBEHHOU
CUCTeMBI KOHCTUTYIIMOHHOTO IIPABOCYAUSL.

Ba’kKHO TakK’Ke 3aKOHOAATEABHO 3aKPEIUTh YeTKHe MeXaHU3MBI, o0ecledu-
Bamle HapAesKalllee MCIIOAHEeHUe IIOCTAHOBACHUM U NPABOBBIX IIO3UIUAN
Koucrurynmonnoro Cyaa. 3peCh OOABIIYIO POAB MOJKET ChII'PATh YKOPEHe-
HHEe CHUCTeMbl KOHCTUTYLIMOHHOIO MOHUTOPHMHIQ, KOTOPas AACT BO3MOXK-
HOCTBb OCYILIECTBAEHUS IIOCTOSTHHOI'O KOHTDPOASL 3@ peaAn3alueill KOHCTUTY-
IWOHHBIX IIPUHIUAIIOB X HOPM B OOIleCTBEHHOW JKMU3HU, KOHCTUTYIMOHAAU-
3alrel oOIeCTBeHHBIX OTHOIIEHUM.

Mel nopaepskuBaeM MHEHHEe aBTOpa 3TOM HAeH, yBakaemoro Ilpepcepa-
Teag KC PAT.I'. ApyTioHsgHa O TOM, YTO B YCAOBUSAX OOII[eCTBEHHOM TpPaHC-
dopManuu pedopManiyi KOHCTUTYIIMOHAAN3MA CTAHOBSATCS AABHBEIM (DaK-
TOPOM AECTAOMABHOCTH U COLMAABHBIX KaTaKAU3MOB. VX IHpeoporeHHe
TpeOyeT HaAWUMSA A€HMCTBEHHOTO M CUCTEMHOI'O KOHCTUTYIIMOHHOTO MOHU-
TOPHUHTa Ha OCHOBE IleAeHAIIPAaBAECHHOU M HeNpepBIBHOM KOHCTUTYIIWMOH-
HOU AMArHOCTHUKHU. DTO U YPOK HUCTOPHHU, U BBI30B BPeMeHH, TpeOyroljue
HEOTAOKHOTO BHUMAHUS W aA€KBATHBLIX ACHUCTBUMI’.

® Cm. Cyae6HBI! KOHCTHTYITMOHAAM3M: AOKTPMHA M TIpakTuWka: MoHorpadwus / H.C. Bompapb. — M.
Hopma: UTHOPA-M, 2016. - C.289.

7 Cwm. moapo6Hee: KOHCTUTYIIMOHAAW3M: YPOKH, BBI30BEI, TAPAHTHN: CO. U36p. MyOA. ¥ BEICTYTIACHHUI Ha
Me>XKAyHap. opyMax, IOCBSIN. A@HHOU npobaeMatuke/ Apymuonsn I.I[. — K.: Aoroc, 2011. - C. 11,;
oH Jxe. KoHCcTUTYyIIMOHHEIN MOHUTOPUHT — Epean: "Hykap", 2016.
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GEAVKC TOXSAH. KOHCTUTYLIMOHHBIN CYA PECITYBAMKU APMEHUS

SUMMARY

This article analyzes the role of the Constitutional Court of the Republic
of Armenia in overcoming the legal gaps and legal uncertainty. The author
has considered the problem in the historical slice, starting with the origins
of its occurrence after the introduction of the institute of individual consti-
tutional complaint in June 2006 due to the constitutional reform of 2005
and ending with the modernization of the model of individual constitution-
al complaint by the amended Constitution of 2015.

The author emphasizes that the Constitutional Court by its decisions con-
tributes to identification and overcoming, but not to replenishment of the
legislative gaps that lead to a violation of constitutional rights and free-
doms. The article also lists specific techniques to overcome the legislative
gaps used by the Constitutional Court of Armenia.

In the future, constitutional reform of 2015 will greatly assist to the
Constitutional Court in overcoming the legal gaps and legal uncertainty.
In particular, the updated text of the Constitution of 2015 the constitution-
al definition of the essence of the principle of legal certainty is provided.

The principles of legal certainty, legal security and the protection of legit-
imate expectations are indispensable elements to guarantee the rule of law.




POABb 11 3HAYEHUE PEIIEHUUN
KOHCTUTYLHNOHHOTIO CYAA PECIIYBAUKU
TAAJKNKVICTAH B ITPEOAOAEHUN
3AKOHOAATEABHBIX TTPOBEAOB
1 ITPABOBOM HEOITPEAEAEHHOCTU

MAXKAM MAXMYA30AA
Ilpedcedamenv Koncmumyuyuonnoeo Cyda Pecnybauxu Taodxcuxucman

YBaskaeMbiti [IpepcepaTenn!
YBakaeMble yyacTHUKU KoHdpepennun!
AaMbl 1 rocnopa!

[To3BOABTE BEIPa3UTh OAATOAAPHOCTH OpraHM3aTOpaM AAHHONM Me>KAyHa-
PoAHOU KoH(pepeHInH, B yacTHOCTHU [Ipepcepatento Korcturynmonsoro Cy-
Aa ApMmeHuu, Aoporomy Apyry ApytioHgaHy ['aruky apyliieBuuy 3a ee mpe-
BOCXOAHYIO OPTaHM3allUIo, BEICOKUM IIPO(EeCCUOHAABHBIN YPOBEHD, CO3Aa-
HUe APY’KeCTBEHHOU U TeNAOU aTMocdephl, a Tak’Ke HeCpaBHEHHOe r'ocTe-
TIPUUMCTBO.

MBI yBepeHBI, YTO CEerOAHSIITHSISI BeCbMa copepskaTeAbHass KordepeHnus ¢
TaKOM MUPOKOU Teorpaduell YUaCTHUKOB U YAQUHBLIM BHIOOPOM TeMaTUKU
AOKAAAOB TTPUAACT HOBBIM MOIITHBIM UMIYABC AMAAOTY M OOMEHY OIBITOM
IO BOMPOCAaM, KacCaloluMCsI Pa3AWYHBIX aCIEeKTOB AESITEeABHOCTH OpPTaHOB
KOHCTUTYIIMOHHOTO KOHTPOAS, B YACTHOCTH, B OOAACTH MMPEOAOAEHUST 3aKO-
HOAAQTEABHBIX TTPOOEAOB U IIPAaBOBON HEONPEAEAEHHOCTH.

YBakaeMble yyacTHUKU KoHdepennun!

Koucturynmonnsii Cypa g9BASeTCI UCTUHHO IOPUCAUKIIMOHHBIM OPTraHOM,
CIIOCOOHBIM BBIHOCHUTH OKOHYATEABHBIE U HE IIOAAESKAIle OCIIapMUBAHUIO
pelleHns, KOTOpPble OKa3bIBAIOT BAMSHNE Ha HAIPABA€HHOCTH KOHCTUTYIU-
OHHO-IIPABOBOTO PETYAMPOBAHUSA PA3BUTHSA I'OCYAAPCTBA U OOILIECTBA, IPeo-
AOAEHHUSA 3aKOHOAATEABHBIX IPOOEAOB U IIPABOBOM HEOIPEAEAEHHOCTHU.

Korcrurynmonnsi Cyp NPUHUMAET aKThl, 3aBeplIaioljue KOHCTUTYIIUOH-
HOe CYAOIPOU3BOACTBO, B KOTOPBIX COAEPIKUTCSA OOOCHOBAHHAS NPAaBOBAs
MO3UILYs, UMEIOIAs TAKKe BA’KHOE 3HQUEHUE B IIPABOTBOPYECKOU AEATEAD-
HOCTH, B YACTHOCTH B YCTPAHEHHUW HEAOCTATKOB IIpoOIlecca IIPaBOBOIO
PeryAupoOBaHUs.

Pemenusa Koncrurynuornnoro Cyaa A€MCTBYIOT Ha BCEUM TEPPUTOPUU CTpa-
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HBI, TO €CTb UMEIOT HOPMATUBHLIM XapaKTep, U MOA IOpUCAUKIINIO KoHcTu-
TynuoHHOro Cyaa MOANIaAaeT HeollpepeAeHHOe KOAWYECTBO AU, YTO yKa-
3BIBAET HAa YHUBEPCAABHBIM XapaKTep ero pelleHui.

[To caroBaMm Ilpepcepaterss Koncrurynuonnoro Cyaa Poccutickoit @epepa-
1uu, nmpodeccopa 3opbKuHa Banrepus AMuTpueBuua, "pernieHue KoHcTu-
TyguoHHOro Cyaa IO AeAaM O IIPOBepKe KOHCTUTYIJMOHHOCTHM HOpMa-
TUBHBLIX aKTOB MMeeT HOPMAaTHUBHBIM XapaKTep U OAHOBpPEeMeHHO mpuodpe-
TaeT mpereAeHTHOoe 3HaueHue'l,

Be3ycaoBHO, pellleHUs OpraHa KOHCTUTYIJMOHHOTO KOHTPOASI UMEIOT OCO-
0oe BAWSHUE Ha PA3BUTHE IIPABOBOIO I'OCYAAPCTBa, OOAAAQIOT HOPMATUB-
HOM CHAOH, YCTaHaBAMBAIOT HEKOHCTUTYIIMOHHOCTL HOPM IIpaBa U CyIIecT-
BEHHO BAMSIOT Ha CTPYKTYPY U COAep’KaHWe HOPMAaTHBHEIX IIPABOBHIX aK-
TOB. OHU 0003HAYAIOT BEKTOP AQABHEMIIEro Pa3sBUTHS 3aKOHOAATEABCTBQ,
SABASISICH HOPDMATHUBHOU OCHOBOM AAS AQABHEMINIEro IIPUHATHS 3aKOHQ, TO
eCcTb OOAQAQIOT KaueCTBOM (PYHAAMEHTAABHOCTH.

Pemenua KonctutynuonHoro Cyaa 00s3aTeABHBI A BCEX CYO'BEKTOB IIpa-
Ba, B TOM YHCA€ BBICIIMX WHCTUTYTOB 3aKOHOAAQTEABHOM, UCIIOAHUTEABHOU
U CypeOHOM BAACTEM, B YACTHOCTU MU OOA3aHBI PYKOBOACTBOBATHLCS BCE
rOCyAApPCTBEHHBIE OPraHbl U AOAKHOCTHBIE AUIIA.

B cuay Takoro ocoboro craTyca, B MeXaHW3Me TOCYAaPCTBEHHOMW BAACTU U3
BCEX BBICIIUX CYA€OHBIX OPraHOB TOABKO KOMIIETEHIUST KOHCTUTYITMOH-
"oro Cyaa ompeaeasiercss B camoui KoHcTuTymum.

Hcxopsd U3 3HAUUMOCTH peIleHUl OopraHa KOHCTUTYIIMOHHOTO KOHTPOAS B
Pa3BUTHUM ITPABOBOM CUCTEMBI, @ TaK)Ke ero POAM B O0eclieYeHUW KOHCTHU-
TYIIMOHHOW 3aKOHHOCTU B TOCYAQPCTBE, MOKHO OTMETHUTh, YTO OHU BBICTY-
[IafoT B KaUYeCTBe HOBOT'O MCTOYHHKA IIPaBa, IMOCPEACTBOM KoToporo Komc-
TUTYUHOHHBEIM Cya OCYIIECTBASIET IIPaBOKOPPEKTUPYIOUIYIO (PYHKIIMIO B
OTHOIIIEHUY HOPMOTBOPYECTBA OPraHOB ITYOAMYHOM BAACTH, HAIlpaBAEH-
HYIO Ha obecIleueHre BepxoBeHCTBa KoHcTUTyImMU.

OAHAKO OTHOCUTEABHO IIPU3HAHUS B KaueCTBe MCTOYHHUKA IIpaBa pPelleHuN
Koncturynmonsoro Cyapa X094y OTMETUTH, UTO, K COKAA€HHUIO, AO CUX IIOP
He CYILIeCTBYET IIPAaBOBOM OIIPEAEAEHHOCTH B IIOHUMAHUHU IOPUANYECKOU
IPUPOABI PEIIeHUN AQ@HHOT'O OpTaHa, YTO HEeraTUBHBIM 00pa3oM CKa3bIBaeT-
Cs He TOABKO Ha aBTOPUTETE CaMOTO OpTraHa KOHCTUTYIIMOHHOI'O IIPABOCY-
AV, HO M OKa3blBaeT HeOAATOoNMpUITHOE BO3AEUCTBHE Ha IIPaBONPUMEHU-
TEeABHBIN IIPOIIECC B IIEAOM.

JAaHHOEe IIOAOKeHHe OOBSACHSETCSA TeM, YTO MHCTUTYT KOHCTUTYLJMOHHOI'O
KOHTPOASI B HAlllel CTPAHE SIBASIETCSI HEIIOCPEACTBEHHO HOBBIM OPraHOM B
CHCTEMe IOCYAAPCTBEHHOU BAACTH, XaPaKTEPU3YIOIUMCS IIPOTUBOPEUYNEM
U CyLIeCTBOBAHHMEM NpoOena B 3aKOHOAATEABCTBE IIO 3TOMY BOIPOCY, a
Tak’Ke OTAWYMIMHU B IIPABOBOM IIPUPOAE PA3HBIX BUAOB pellleHNN KoHCTH-
TynuoHHOro Cyaa.

' Cm.: 3opbkun BA. TlpemepeHTHBIN XapakTep pemntenuit Koncrurynuonnoro Cypa Poccuiickoit

Depepannu // KypHan poccurickoro mpasa. 2004. N212. C. 4.



AwniiieHre KayecTBa MCTOYHUKOB IpaBa TeX aKTOB, KOTOPhle BHOCIT HU3Me-
HeHUs B IIPABOBYIO CHUCTeMY, U3MEHSIOT COAep’KaHue IIpaBa, HO He HeCyT
B ceOe "NO3UTUBHBIX' HOPM PEryAdTUBHOI'O XapaKTepa, He BIIOAHE OIIPaB-
AQHHO?Z2,

AxTbl KoHCcTHTYyIMOHHOTO CyAQd, C OAHOM CTOPOHBI, IIPEACTABASIOT COOOU
UHAWBHAYAABHBIE @KTHI IIPABOIIPUMEHUTEABHOTO OPTaHg, & C APyrod CTOpO-
HBI, B copeprkaHmuU pemeHudl KorctutynmonHoro Cyaa MOJKHO yCMOTPETh
IIOAOJKEHMS B BUAE BEIBOAOB, AOBOAOB IIO A€AY, KOTOPBIE XapaKTepPU3yIOTCI
CBONCTBOM HOPMATUBHOCTH.

Pemrenus Koucturynuonnoro Cyaa, B pe3yAbTaTe KOTOPBIX HEKOHCTUTY-
LIMOHHBIE HOPMATUBHBIE [IPABOBBIE AKTHlI YTPAUYUBAIOT IOPUAUYECKYIO CHUAY,
UMeIOT TaKyIO0 JKe cdepy AEUCTBUA BO BpPeMeHHU, B IIPOCTPAHCTBE U IIO
KpPYTy AHMI], KaK pelIeHUsI HOPMOTBOPYECKOrO OpraHa, M, CA€AOBATEABHO,
TaKoe >Ke, KaK HOPMATUBHBIE IIPABOBBIE AKTHI, OOlllee 3HAYeHWe, He IIPU-
cylllee aKTaM CyAOB OOIel IOPUCAUKIIUU U IKOHMUYECKUX CYAOB.

YBakaeMble yuyacTHUKU KoHpepeHun!

B TapXmKucTaHe 3a KOPOTKUM CPOK ITPOBeAeHa CHUCTeMaTU3arius U KOAU-
duKamsg 3aKOHOAATEABCTBA W CO3paHa COBpeMeHHas 3aKOHOAATeAbHas
0aza, HO HE3aBUCUMO OT 3TOTO Pa3BUTHUE OOIECTBEHHBIX OTHOIIEHUM CO-
IIPOBOXKAQETCST UBMEHEHUSIMHU AeUCTBYIOIIero 3aKOHOAQTEABCTBA, U 3TUM BO
MHOTOM OOBSICHAETCS TO, UYTO B 3aKOHOAATEABCTBE BCe ellle MHOTO ITPO-
THUBOPEUNH, HESICHO CPOPMYAMPOBAHHBIX ITOAOJKEHUM, a TaKKe IMPOOEAOB.

BesycaroBHO, Haanune NpoOeAOB B IIpaBe, a Tak’kKe IIPAaBOBOU HeOIIpeAe-
AEHHOCTH B CUCTeMe IIpaBa — H3TO, B CBOIO OUepeAb, HEOTHEMAEMOE SIBAE-
HUe ATOOOM AMHAMMWUYHO pPa3BUBAIOIIENCS MPaBOBOU CUCTEMBI, BO3HUKAaIO-
1lee B 0OAACTU OOIIEeCTBEHHBIX OTHOIIEHUMN, PEryAMPYeMOM IPaBOM.

Ecau cyliecTBOBaHUE 3aKOHOAATEABHBIX IIDOOEAOB, C OAHOU CTOPOHHI, CBSI-
3@HO C MOABA€HUEM HOBBIX OOIIECTBEHHBIX OTHOIIEHWU, HE OXBAaYEHHBIX
IIPABOBLIM PEryAMPOBAHUEM, TO C APYTOM CTOPOHHI, IIOIBAEHHE IIPOOEAOB
B 3aKOHOAAQTEABCTBE OOYCAOBAEHO TAKKe CyOBEeKTUBHBIMU IIPDUYMHAMHU, KO-
TOpBIe BHIPAJKAIOTCSA B YIYIIEHUSIX, HeAOUYeTaxX B IIPOIecce NpaBOTBOpYeC-
KOU AESITEeABHOCTH, B YACTHOCTUM HECOOAIOAGHUEM IIPABUA IOPHUAUUECKOU
TEeXHUKHN 3aKOHOAATEAEM.

ChepyeT UMEThb B BHAY, YTO NPOOEABl U IIPOTUBOPEUYUSA B 3aKOHOAATEABCT-
Be, O3HAUaIIuWe MOAHOE HMAW YaCTUYHOEe OTCYTCTBHE 3aKOHOAATEABHOU
HOPMBI, HEOOXOAUMOU AAS PEryAMPOBaHMS KOHKPETHBIX ITPABOBLIX OTHO-
IIeHWM, TOPMO3ST pa3BUTHUE OOIIECTBEHHBIX OTHOIIEHUM, AeCTaOUAN3U-
PYIOT CYIIECTBYIOIIWM B OOIIEeCTBE IIOPSAAOK, CHUXKAIOT 3PPEeKTUBHOCTH
AEHCTBYIOIIUX HOPM IIpaBa M 3aTPYAHSAIOT UX IpUMeHeHUe.

AQHHBEIN (PAKT, B CBOIO OYepeAb, OOYCAOBAMBAET HEOOXOAUMOCTD IIOBHIIIE-
HUS OTBETCTBEHHOCTU CYO'BLEKTOB IIPAaBOTBOPYECTBA A0 YPOBHS HOPMOTBOP-

2 Cm: 3axapo B.B. Pemenuss Koncrurynumonuoro Cypa Poccuiickoit Depepanuu, KakK HCTOYHUK
KOHCTUTYIIMOHHOrO 1paBa. M., 2005. C. 56-179.
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YeCKON U NPaBONPUMEHUTEABHON AESTEABHOCTH, TO €CThb TIOCyAapCTBO B
IIeAOM AOAKHO pa3pabaThiBaTh M OPUMEHATh 3P(eKTUBHBIE MeXaHU3MbI
AASL TOTO, UTOOBI IPEOAOAEBATH U YCTPAHATH 3aKOHOAATEABHBIE IIPOOEAHI.

HepeAKI/IMI/I Ae(beKTaMI/I IIPaBOBOT'O peryAnupoBaHNsd, C KOTOPBIM OYeHb
9aCTO CTAAKHBAETCA KOHCTI/ITYL[I/IOHHBIﬁ CY,A, B IIpolecce OCyIIeCTBAeHUA
cBoel AEATEABHOCTH, TAaKXXe SABAAIOTCA HpOGQABI HWAU IIPpOTHUBOpPEYUA B 3a4-
KOHOAAQTEABCTBE, KOTOPEIE, B CBOIO OUepEeAb, ABAAIOTCA OAHOfI U3 aKTyaAb-
HEBEIX HpOGAeM HaLII/IOHaABHOI‘/II CHUCTEeMEI ITpaBa.

HopMaTUBHBIM M METOAOAOTMUECKUM KPUTEpHEeM OIleHKU IIPoOeAoB B 3a-
KOHOAATeABCTBe aAd KorcrurynuoHHOro Cypa gaBasgercsas KoHcTuUTynug c
3aA0KEeHHBIMM B HeW NPUHIWIAMM BEPXOBEHCTBA IIpaBa, OaraHca KOHC-
TUTYLIMOHHO 3allJUIllaeMbIX IIeHHOCTEM, IIPAaBOBOU OIPEAEAEHHOCTH, IIOA-
AEPIKAHUSA AOBEPHUSA I'PAKAGH K 3aKOHY U AEUCTBUSIM IOCYAAPCTBA, IIOAHOU
U 3(ppeKTUBHOU CypeOHOM 3allUuThl, pa3AeAeHUsl BeTBeW BAACTH, OOYCAOB-
AEHHOU MM CUCTEMBI CAEP’KEK U IIPOTUBOBECOB U T.A.

Petenus KOHCTI/ITYHI/IOHHOFO CYAa B CBOIO O4epeAb BOBAeﬁCTBYIOT Ha 3a-
KOHOTBOPYECKYIO U IIPABOIIPMMEHUTEABHYIO ACATEABHOCTH, Had IIPEOAOAE-
HHEe HeAOCTAaTKOB HOPMATUBHOI'O PEIr'YAMPOBAHUMSA, K YUCAY KOTOPBIX CACAY-
€T OTHEeCTU HEeCOI'AdCOBAHHOCTB MEXXAY PA3ANYHBIMU IIPABOBBIMU dKTAMU.

Vcxopqa U3 3TOro, MOKHO CKasaTb, YTO CYABM KOHCTUTYLIMOHHBIX CYAOB
OKa3bIBAIOT CYlLIEeCTBEHHOE BAMSHUE Ha HAllpaBAE€HUE 3aKOHOAATEABCTBQ,
IIPEOAOAEHNE 3aKOHOAQTEABHBIX IIDOOEAOB U IPABOBOM HEOIIPEAEAEHHOCTH.

Koucrurynuonssi Cyp B Ipollecce OCYIIECTBAEHUS KOHCTUTYIIMOHHOTO
CYAOIIPOM3BOACTBA 3a4aCTyIO0 CTAAKMBAETCS C CYIeCTBYIOIIUM BaKyyMOM U
ITPaBOBOM HEOMPEAEAEHHOCTHI0O B 3aKOHOAATEALCTBE, KOTOpBIE IIPErnsT-
CTBYIOT PeaAbHOMY M HapAeXkallleMy CIIOCOOY OCYIIIeCTBAEHUS I'PakpaHaMU
CBOUX KOHCTUTYLIMOHHBIX IIPaB U CBOOOA.

OOHapy>XUB B XOA€ PACCMOTPEHMS KOHKPETHOI'O AeAd IPoOeA B 3aKOHO-
paTeAabcTBe, KoHcTUTynuoHHBEIM Cya He MOJKET OCTaBUTh e€ro 0e3 BHU-
MaHUgd U 00s3aH, IO BO3MOJKHOCTH, YCTPAHHUTb HEAOCTATOK IIPAaBOBOTO
PeryAupoBaHUs, B YaCTHOCTH MCXOAS U3 CBOEU KOHCTUTYLIMOHHOM 3apadu
110 3aIlluTe IIpaB M CBOOOA YeAOBeKa M TpakAaHUHA.

[TpeapcTtaBaenre KoucTtuTyruoHHBIM CyaoM B IlapAaMeHT CTpaHbl KOHK-
PETHBIX IIPEANOKEeHUN II0 YCTpaHeHUIO IMPOOEAOB B 3aKOHOAATEABCTBE U
IIPABOBOM HEOIPEASAEHHOCTH U NPUHATHE [lapaaMeHTOM AQHHBIX IIPEAAO-
SKeHUN MOYKeT YCTPAHUTh KOHKPETHYIO CYIEeCTBYIOIIYIO IIPOOAEMY.

Esxeropro Koucturynuonueii Cyp PecriyOanku Tap>XKMKUCTaH HalpaBASIET
3aKOHOAQTEABHOMY U HCIOAHUTEABHOMY OpraHaM CTPaHbl IIOCAQHUSA O
COCTOSTHUU KOHCTUTYILIMOHHOW 3aKOHHOCTHU B CTPaHe, B KOTOPBIX YKa3bl-
BAIOTCSI CYIIECTBYIOIINE NPOOEAbl U MPOTUBOPEYHS B 3aKOHOAATEABCTBE U
OoTMedaeTCcd HeOOXOAUMOCTDh UX YCTpaHEHUS.

Ha ocHoBanuun nocaanmii KoHctutynmoHHOro Cyaa 3aKOHOAQTEABHBIMU U
UCTIOAHUTEABHBIMM OPTaHaMM BHOCSTCS KOPPEKTUBHLI B HOPMaTUBHEIE TTpa-



BOBBIE aKTHl U YCTPAHSIOTCS NPOOEABl U IIPOTUBOpeYns B HUX, YTO B CBOIO
ouepeAb 3(pPEeKTUBHO U IMMO3UTUBHO OKAa3LIBAET BO3AENCTBHE HA Pa3BUTHE
U COBepIIIeHCTBOBAHUE CUCTEMHI ITPaBa.

B neaom Korcturynuonsbli Cyp He MMeeT IIPAaBOBOM BO3MOJKHOCTHU pac-
CMaTpUBaTh KaKue-AmOO BOIPOCHI IO COOCTBEHHOMN WHUITMATUBE, M COOT-
BETCTBEHHO ero obpallleHue K Impodaeme Ipobesa B 3aKOHOAATEALCTBE MO-
>KeT OBITh AWIIL COIIYTCTBYIOIIUM pPacCcMaTPUBAeMOMYy B AeA€ OCHOBHOMY
BOIIPOCY, BBEITEKATH U3 HEro, AaKe eCAU 3aBUTEAb He CTaBUT TaKylo IIPOO-
AeMy BepOaAbHO.

B yacTHOCTH, UCXOAS U3 AQHHOTO MOAOKeHUS, KoHCTUTYIMOHHBIM CyAOM
TapxukrcTaHa OBIAO PACCMOTPEHO XOAQTANCTBO TIpPa’kKAAHKM MYAAOAKO-
"HoBou @. “"OO6 ompepeAreHWU COOTBETCTBUS 4YacTu 2 cratbm 197 Tlpoiiec-
CYaABHOTO KOAeKCa 00 aAMMHHCTPATHUBHBIX ITPaBOHApYIIeHUAX PecrnyOau-
ku Tapkukuctad cratbe 14, wactu 1 crarbum 17 um wactu 1 cratbu 19
Koncruryrunu Pecrryoavku TapkKukucTan'3.

OOpaTuBIIasACcs, CCHIAAACh Ha CYIEeCTBYIOUIYIO IIPAKTUKY, B CBOEM oOpallie-
HUU YKa3and, YTO OAHMM H3 CIIOCOOOB 3allUTEl HAPYIIEHHBIX KOHCTUTY-
ITMOHHBIX TIPaB TPa’kAaH SIBASETCS MOBTOPHOE pacCMOTpeHMe Aena 06 aa-
MHHUCTPATUBHOM IIPABOHAPYIIEHUNW II0 BHOBL OTKPBIBIIMMCS OOCTOS-
TeAbCTBaM. OAHAKO IIpeACTaBAEHHBIE €0 OOCTOSTEAbCTBA BBUAY TOTO, UTO
OHU He IIPEAYCMOTPEHHI B 4yacTh 2 craTbu 197 IlponeccyarbHOIO KopeKca
00 aAMUHUCTPATUBHEIX IPAaBOHAPYIIEHUIX, He YUUTHEIBAIOTCS PA3ANYHBIMU
WHCTAHIIUSIMU CYAOB OOIle IOPUCAUKIUM B KadeCTBE OCHOBAHUU BO300-
HOBAEHUS PAaCCMOTPEHUS AeAd B CBI3M C TeM, YTO OHU IIPSIMO He IIpeAyC-
MOTPEHBI 3aKOHOAATEABCTBOM.

To ecThb B CB35IU C Te€M, UTO IO AAHHOMY BOIIDOCY B 3dKOHOAAQTEABCTBE CY-
mecTByeT Hp06eA, OHA He MOXeT OCYIIeCTBUTH CBOM KOHCTUTYLIIMOHHBIE
IIpaB4, B YaCTHOCTH, HA CYAe6HYIO 3aluTy.

Koncturynmonnsi Cya 10 AQHHOMY OOpallleHUI0 OTMETHA, UYTO TapaHThen
pearn3aluy IIpaBa Ha CYA€OHYIO 3alllUTy U CIIPABEAAMBOE CyAeOHOe pas-
OMPATEABCTBO SIBASIOTCS AOCTYII I'Pa’kpaH K IIPABOCYAUIO. B cBOIO ouepeap,
BHOBB OTKPBIBIINECT OOCTOSATEABCTBA, IIPU HAAMYUU KOTOPBIX 3aKOHOAA-
TEeABCTBO YCTQHABAWBAE€T HEOOXOAWMOCTbL BO30OHOBAEHUS ITPOU3BOACTBA
o pAeAy 00 aAMMHUCTPATUBHOM IIPABOHAPYIIEHUM, AQIOT BO3MO>KHOCTh
cyOBeKTaM IIpaBa ellle pa3 AOKa3aTh CBOIO HEBMHOBHOCTb B COBEpPIIEHUU
TOTO MAM WHOTO He 3alIPEIIeHHOTO 3aKOHOM AEUCTBHUS.

B cootBectBUmM c 3TUM KoOHCTUTYIHMOHHBIU Cyp C ydeTOM oOOecledeHHUsd
KOHCTUTYIIMOHHOTO MPWHIWIA TapaHTUHW Ha CyAeOHYIO 3alluTy IIpaB C
IIeAbI0 OOABIIIEeN 3aKOHHOW KOHKPETHU3allud U COBEPIIeHCTBOBAHUSA 00-
CTOSITEABCTB, SIBASIIOIINXCSI OCHOBAHUSIMU AASI BO3OOHOBAEHUS ITPOU3BOACT-
Ba II0 AeAy 00 aAMUHHCTPATMBHOM IIPAaBOHAPYIIEHUH, IMOCYUTAA IIEAECO-

* Cwm.: C6opHmK mocTaHOBAeHHH KomcturyrmonHoro Cyaa Pecniybankm Tapkukuctan (1996-2015). —

Aymanbe: OP-rpad, 2015.
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o0OpasHBIM nepecMoTpeTh IlapramenTy U [IpaBUTEABCTBY CTPAHBI 4acThb 2
cratbu 197 IlporeccyarbHOro KoApeKca 00 aAMMHUCTPATUBHBIX IIPABOHA-
PYLIEHUSX.

Apyrum [MocranoBaeHumeM KorcturtynuornHoro Cyapa Pecnybauku Tapxu-
KHCTaH Ha OCHOBAHUHM XOAATalcTBa rpakpaHku CawmpoBoi H.A. ugactes 2
cTaTbu 363 YTOAOBHO-IIPOLLECCYAABHOTO KopeKca PecryOamkrm Tap XKuKwuc-
TaH B YaCTH, KaCalolelcsd TOro, 4TO He IIOAAEKUT OOKarOBaHUIO M OIIPOTeC-
TOBAHMIO BEIHECEHHOE B XOAE CyAeOHOro pas3OupaTeAbCTBAa OIIpeAeAeHUe
(mocTaHOBAEHNE) B OTHOLIEHUU U30paHusd, U3MeHeHUsI WAU OTMeHBl Mephl
IpecedyeHus, OblAA NPHU3HAHA HEKOHCTUTYLMOHHOM, TO €CTb He COOTBET-
CcTByMOLIeN cTaThbaM 5, 14, 18 u 19 KoHcturynuu Pecniybauku TapXuKuc-
TaH%,

ITpu paccmoTrpeHum AQHHOrO Aerd KoHcTuTynuoHHBEIM CyA, B 4aCTHOCTH,
OTMETHA, UTO TapaHTUEU CyAeOHOM 3allUTHI, IPEAYCMOTPEHHOM CTAaThsIMU
14 n 19 KoHCcTUTYyIMH, HApSAY C AOCTYIIHOCTBIO IIPABOCYAUSI CyOBEKTaM
IIpaBa TakKyke IIPEeAyCMOTPEeHa BO3MOJKHOCTH OO’KAaAOBAHUS MMHU AEUCTBUU
TOCYAQPCTBEHHBIX AOAKHOCTHBIX AUIL HA BCEX CYA€OHBIX CTAAUIX, IIPeAyC-
MOTPEHHEBIX IIPOIECCYAABHBIM 3aKOHOAATEABCTBOM, IIOCKOABKY AESITEABHOCTD
OpPraHOB YTOAOBHOI'O IIDECAEAOBAHUS U CYAOB, B IIOAHOMOYHSI KOTOPBIX
BXOAUT OCYyIIeCTBAEHUE AO3HAHUS, IPEeABAPUTEABHOIO CAEACTBUS U CyAeO0-
HOTO Pa30bupaTeAbCTBa, HE MCKAKOYAET OIIUOOK.

KoucrurynmonusliMm CypOM Tak’ke OBIAO OTMEUYEHO, YTO AIOOOU IOPSAOK,
KOTOPHIY OrpaHUYMBAaeT IIpaBa y4aCTHUKOB YIOAOBHOI'O IIpollecca II0 3a-
LIUTe UX IIPOIIeCCYaAbHBIX IIPAB U CTAHOBUTCS IIPErpapoi AAS OCYIIEeCTB-
A€HUs, B YaCTHOCTH, UX IIpaB Ha 00’KarOBaHUeEe CYAeOHBIX aKTOB, CUUTAETCS
OI'PAHUUYMBAIOIINM TIapaHTHUIO HA IIPaBO CyAe€OHOM 3alUTEl M Ha oOpalle-
HUe B lOCYAQPCTBEHHBIE OpraHbl, yCTaHOBAeHHble KOHCTUTYILIMEN U 3aKO-
HaMHM CTPaHBI.

Ha ocHoBanuu apaHHOTO peliieHus [TapAaaMeHTOM CTpaHbl OBIAM BHECEHBI
U3MeHeHUs B YacThb 2 CTaThbU 363 YTOAOBHO-IPOIIECCYAABHOTO KOAEKCa, U
HOpMa, OTPAaHUYUBAIOINIAS ITPaBO Ha OO’KAaAOBaHME U OMPOTECTOBAHUE BHI-
HECEHHOTO B XOAe CyAeOHOTO pa3bmpaTeAbCTBa OMPEAEAeHUs (IOCTaHOB-
AEHUS) B OTHOIIEHWM W30paHUsA, U3MeHEHUS WA OTMEHBLI Mephl Impecede-
HUsI, OLIAA MCKAIOUEHaA.

B Ka)kpAOM M3 NPUHATHEIX cBoMX akTOB KoHcTmTynmoHHBIM Cya yKa3biBaeT
Ha yCTpaHeHWe HOPM, IPOTHBOpedalmnx KOHCTUTYIIUN, a Tak>Ke Ha HeoO0-
XOAUMOCTb YTOUHEHUSI M Pa3BUTHUsS 3aKOHOAATEABHBIX HOPM AAS yCTpa-
HEeHUSI HeONPEeAEAeHHOCTH B IIPABOBOM PEryAHMPOBAHUU U OOeCIedeHHus
KOHCTUTYIIMOHHOTO CMBICAA TPUMEHEHHUsI HOPM 3aKOHaA.

AaMbl U rocrmopa!

CocTosHUEe KOHCTUTYLMOHHOM 3aKOHHOCTHU Kak B PecryOamke TapKuKwuc-

* Cwm.: C6opruK mocTaHoBAeHnt KomctuTyrmonHoro Cyaa Pecrrybanku Tapkukuctan (1996-2015). —

Ayman6e: OP-rpad, 2015.



TaH, TaK M B Pa3BUTBIX AEMOKPATUUYECKUX CTpaHaxX, MUMEIOIUX OpTaHbI
KOHCTUTYIIMOHHOTO KOHTPOASI, BO MHOI'OM 3aBHUCUT OT UCIIOAHEHUS pellle-
HUM KOHCTUTYIJMOHHBIX CyAOB BCEMU OpraHaMU IOCyAapCTBEHHOM BAACTH,
B TOM YUCAE 3aKOHOAAQTEABHBIMU U HCIOAHUTEABHBIMHU, YTO, B CBOIO OuUe-
peab, XapakTepuayeT 3(p(PeKTUBHOCTb ACITEABHOCTH MHCTUTYTA CYA€OHOIO
KOHCTUTYIIMOHHOTO KOHTPOASL B TOCYAQpPCTBe.

3HAUMMOCTh pelleHuM KoHcTUTyrmoHHOro CyjAa 3aKAIOYAeTCSd B COBIIaAE-
HUU MOMEHTAa IPUHATUSA pellleHUs U BCTYLIAEHUS ero B CHUAY, UYTO IIOBBIIIA-
eT MPAaKTUYeCKYyIO0 3HAUYMMOCTh pelIeHUM KaK 3KCTPEHHBIX PeryAsaTOpOB
OOIIeCTBEHHBIX OTHONIEHUN A0 MOMEHTa IMTPUHSITHS 3aKOHa UAU BHECEHUS
B Hero n3aMeHeHUHN U AOIOAHEeHUH.

YeTKoe MCIIOAHEHWE PellleHni opraHa KOHCTUTYIIMOHHOTO KOHTPOAS SIBASI-
eTcsl BaXKHEUININM 3A€MeHTOM MeXaHM3Ma o0eclieueHUsT KOHCTUTYITMOHHOMN
3aKOHHOCTH B TOCYA@pPCTBE U ITOKAa3bIBaeT BBLICOKMU YPOBEHBb MTPABOBOU
KYABTYPBI OPTaHOB BAACTH M AOASKHOCTHBIX AWII, COTAACHE CyOBEKTOB 00-
pattenus: B Koacrurynuonnsiti Cya ¢ npeanucanusmMu OcHOBHOTO 3aKOHa
CTpaHHI.

B CBSI3W C 3TUM HEHUCIIOAHEHUE PellleHUH OPraHOB KOHCTUTYIIMOHHOTO KOHT-
POASI CTaBUT IIOA COMHEHHWE BeCh MeXaHW3M peaAm3arnuu KoHCTUTyIHwy,
MIPUBOAUT K KOAeDAHUIO IeAel, Ha AOCTHI)KEHHE KOTOPBIX OHU OBIAU
HAIlpaBAEHBI, B YaCTHOCTU HA 3alUTy KOHCTUTYIMOHHBIX ITPaB U CBOOOA
YyeAOBeKa M TPA’KAQHUHA, @ TaK)Ke YKPEeIAeHHe eAMHOTO KOHCTUTYITMOHHO-
IIPaBOBOTO IIPOCTPAHCTBA B IOCYAQPCTBE.

ChepyeT OTMETUTB, YTO, HECMOTPS HA AKTUBHYIO HAIIPABACHHYIO Ha obec-
IleyeHe KOHCTUTYIIMOHHOCTH AEMNCTBYIOLIENM INIPAaBOBOM 0a3bl AeATEAb-
HOCTh KoHcTuTynuoHHOTO Cypa M 3HAUEHHE pelleHUM AQHHOI'O OpraHa B
NPEOAOAEHUH 3aKOHOAATEABHBIX IIPOOEAOB U IIPABOBOU HEOIIPEAEAEHHOCTH,
BCe ellle OCTAeTCsI HePELIeHHON IIPOOAEMa, CBA3aHHAas C OTCYTCTBHEM HOP-
MaTUBHOM OCHOBBI, DPEryAHPYVIOIIEM MEXAaHW3M WCIIOAHEHUS pelleHUNn
AAQHHOI'O OPraHa, 4TO TAaK’Ke HAIPSAMYIO UAU KOCBEHHO BAWSET Ha IIOBBIIIE-
Hue 3¢pdekTuBHOCTH akTOB KoHcTuTynnoHHOro Cyaa.

Oco0011 3HAUMMOCTBIO pellleHul, NpruHUMaeMbIX KoHcTuTynMoHHEIM CyAOM
B paMKax IIPeAOCTaBA€HHBIX eMy KOHCTUTyLMel UCKAIOUUTEABHBIX IIOAHO-
MOUYHUM IO IPOBEPKE KOHCTUTYLIMOHHOCTH HOPMATUBHBIX IIPABOBBLIX AKTOB,
IIPEAOIIPEAEASIETCI HEOOXOAUMOCTD UX HEYKOCHUTEABHOI'O MCIIOAHEHUS Op-
raHaMU IOCyAQpPCTBEHHOM BAACTU U AOAKHOCTHBIMU AMIIAMHU, 4eM olecIie-
YMBAIOTCSA TPeOOBAHUSA €AMHCTBA KOHCTUTYIIMOHHO-IIPABOBOI'O IIOASL pec-
IyOAMKHA U HEAOIYCTUMOCTU IIPOTHUBOIIOCTABAEHUS 3aKOHHOCTHU U ILIEAECO-
00pPa3HOCTH.

KoHeuHO, B IeAOM OBIAO OBI IleAecOO0pa3HBbIM AOCTHUYL OoAee 3PHEKTUB-
HOTO B3aMMOAEUCTBUS OPraHOB KOHCTUTYIIMOHHOTO KOHTPOAS C HHBIMU
BBICIIIMMU OpPTraHaMU I'OCYAAPCTBEHHOM BAACTH B CUAY UX IIOAHOMOYMU B
YaCTH COAEUCTBUS CBOEBPEMEHHOMY UCIIOAHEHUIO pellleHnl KOHCTUTYIIOH-
goro Cypa.
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KoHkpeTuzanuss BO BHYTPEHHUX HOPMATUBHBIX aKTaX COOTBETCTBYIOLIUX
TOCYAQPCTBEHHBIX OPraHOB IIPOLEAYPHl peaAusaluu pellleHUN KoHCTUTY-
nuonHoro Cyaa, a TakKe yCTaHOBAe€HUEe BO3MOJKHBIX Mep IIepPCOHAABHOM
OTBETCTBEHHOCTU 3a HEHUCIIOAHEeHHe 00s13aHHOCTU 10 00eCcedeHUI0 UCIIOA-
HeHUd pelleHusa KoHCTUTYIMOHHOrO Cyaa SIBASIETCS, TAKUM 00pa3oM, upes-
BBIYAWHO Ba’KHBIM ACIIEKTOM IIPOOAEMBI UCIIOAHEHUA pelneHur KoHCTHUTy-
nuoHHOro Cyaa.

B OeAOM 3dKOHOAAQTEABHO ITPOBO3TAAIIIEHHAA 0053aTeABHOCTL UCIIOAHEHUS
YKa3aHHBIX dKTOB KOHCTI/ITYI_[I/IOHHOI'O CYAa He BAeYeT 3a coO0l aBTOMAaTH-
YeCcKou pearm3anm ux HpeAHHcaHHfI.

ToAbKO (pakTHUECKOe UCIOAHeHMe pellleHUM KoHcTtuTymuonHoro Cyaa ae-
AdeT KOHCTUTYIIJMOHHOE IIPAaBOCYAWE PEAAbHBIM U 3aBepIIeHHBIM, AAST Uero
TpeOyeTcsa 3aKOHOAATEABHOE 3aKpellAeHUe IPOIeAyp UCIIOAHEHUs AQHHBIX
AaKTOB, @ TaK)Ke Mep rOCyAAPCTBEHHOI'O IIPUHY KAEHUS K UCIIOAHEHUIO aK-
TOoB KoHcTurynuorsoro Cyaa.

Ecan O6paTI/ITI:> BHUMAHNWE Hd POAB CAMOI'0 OpraHa KOHCTUTYIIMOHHOI'O KOHT-
ponad B oOecIie4yeHUN CBOUX dKTOB, TO OH He HnMeeT AAAd OTOI'O cobcT-
BEHHOT'O IIPUHYAUTEABHOT'O ME€XdHKWU3Mad, 9TO, KOHEeYHO, He IIpUCylle TaKOTo
poAa OpraHaM. CYA I'AABHBIM O6p630M MOJXET BAUMATHL Ha I3TOT IIpolecc
SICHOCTBIO IIPABOBBIX aPI'yYMEHTOB W BBIBOAOB, KOTOPBIE 0OOCHOBLIBaET B
CBOUX pelIeHUdIX.

MupoBOM ONBIT AEATEABHOCTH OPTaHOB KOHCTUTYIIMOHHOTO KOHTPOAS IIO-
Ka3blBaeT, 4YTO 3(PPEeKTUBHOCTH MCIOAHEHUS CYA€OHBIX aKTOB 3aBUCHUT OT
IIOAHOTBEl M KaueCTBa 3aKOHOAAQTEABHOTO PEryAUPOBAHUSA BOIIPOCOB O IIO-
pSAKe, CpOKaxX MCIOAHEHMS, OTBETCTBEHHOCTH 3@ HEUCIIOAHEHUE aKTOB
Koncrutynuonsoro Cyaa, W, KaK CAEACTBUE, HEIIOAHOE 3aKOHOAATEABHOE
YPEeryAupOBaHUE AQHHBIX BOIIPOCOB He IO3BOASIET CBOEBPEMEHHO olecIie-
YUTHb UCIOAHEHHNE aKTOB, IPUHATHIX KoHCTUTYIMOHHBIM CyAOM.

AHaAW3 O0TeueCTBEHHOI'0 3aKOHOAQTEABCTBA CBUAETEALCTBYET O HEAOCTATOU-
HOCTH 3aKOHOAAQTEABHOTO PEeTryAUPOBAHUS BOIIPOCOB O IIPOLEAYPaX UCIIOA-
HEeHMs OpraHaMM T'OCyAQPCTBEHHOM BAACTH pellleHnM KOHCTUTYIIMOHHOI'O
CyA@, a TakKe 00 OTBETCTBEHHOCTHU 3TUX OPTraHOB M UX AOAKHOCTHBIX AWI]
3a HEUCIIOAHeHUe ero akTOB.

HecBoeBpeMeHHOe wucnoaHeHue peleHun KoucturynuornHoro Cyapa B
IIEAOM CBUAETEABCTBYET U O HAaAWYUM IIPOOEAOB B IIPABOBOM, B TOM YHCAE
3aKOHOAAQTEABHOM, PETYAUPOBAHMHY, BHIPA’KAIOLINXCA B OTCYTCTBUU YETKO
IPONKCAHHBEIX IIPOLEAYP U CPOKOB MCIOAHEHMs, a TakKKe Mep OTBEeT-
CTBEHHOCTH 3@ HEHCIIOAHeHHe AMOO NPOCPOYKY MCIOAHEHUsS CyAeOHBIX
aKTOB, YTO IIOAPBIBAET aBTOPUTET OpraHa KOHCTUTYIIMOHHOI'O KOHTPOAS B
CcTpaHe.

CAeAyeT TaK’>Ke OTMETHUTh, YTO BCE 3TO BAEUET 3a cob60¥ BOBMOKHOCThD AN -
TEABHOI'O HEMCIIOAHEHUA peH_IeHI/Iﬁ OpraHa KOHCTUTYITUOHHOTO KOHTPOAS O
IIPU3HAHUN HECOOTBETCTBYIOINMMU HOPMATHUBHBIX ITPABOBBIX AKTOB.



B cBs3u € 3TUM, KaK s HEOAHOKPATHO yKa3blBaA B CBOUX BBICTYIIA€HHUSAX Ha
Pa3AUYHBIX Me>XAYHApPOAHBIX U BHYTPUIOCYAAPCTBEHHBIX (popyMax, CUu-
TaeTcsd I1eAeCcOOOpa3HBIM AASL ODeclieueHHus MCHOAHeHHus penieHuit KoHc-
TuTyuuoHHOro Cyaa HaAWuMe 3aKOHOAATEABHO 3aKpeIAeHHBIX IIPOLEeAYP
HUCIIOAHEHUSI U Mep OTBETCTBEHHOCTHU 3a HEUCIIOAHeHUe CyAeOHBIX akKTOB B
pasyMHEIe CPOKHU. B pAaHHOM cAydyae 3aKOHOAQTEABHO yCTAaHOBAEHHBIE Me-
PBl OTBETCTBEHHOCTU OYAYT pacCcMaTPUBATLCS B KaueCTBe HeOOXOAUMBIX
Mep rOoCyAapPCTBEHHOIO IIPUHY KAEHUS, 00eClIeUnBaOIINX UCIIOAHEHUEe aK-
TOB AQHHOI'O HE3aBUCHMOTO OpraHa CyAeOHOU BAACTH.

B KOHIIe CBOero BBICTYIIAEHUS [I03BOABTE €llle pa3 II00AATrOAaPUThL BCEX OP-
raHu3aTopoB paHHOU KoH(epeHIUM U eé€ xX03s1eB — KOHCTUTYIIMOHHBINU
Cyp PecriyOauku ApMeHUS 3@ PAAYIIHBIN IIPUEM U IIOJKEAATh UM AAAbHeU-
LIIero pa3BUTUSA U IIPOIBeTaHUd, a ydacTHHMKaM KoHdepeHIUN AarbHeEU-
ey IIAOAOTBOPHOM M YCIIEIIHOMN pabOTHI.

SUMMARY

The author reveals the role and importance of the Constitutional Court of
the Republic of Tajikistan in overcoming the legislative gaps and legal
uncertainty. The presence of gaps in the law, as well as legal uncertainty
in the legal system is an inherent phenomenon of any dynamic legal sys-
tem arising in the field of public relations regulated by law. If the existence
of legislative gaps on the one hand, is linked to the exposure of new social
relations not covered by legal regulation, on the other hand, the exposure
of gaps in the law is also linked to the subjective reasons, which are
expressed in the gaps and shortcomings in the process of law-making, in
particular, by not following the rules of legal technology by the legislator.

The judges of the constitutional courts have a significant impact on the
direction of the legislation and overcoming the legislative gaps and legal
uncertainty.

Each act adopted by the Constitutional Court refers to the elimination of
norms that contradict the Constitution, as well as the need to clarify and
develop legislation for eliminating the uncertainty in the legal regulation
and ensuring the constitutional sense of application of the norms of law.
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THE UTILITY OF DECISIONS
OF THE CONSTITUTIONAL COURT
OF LATVIA IN FILLING LEGISLATIVE GAPS

DAIGA REZEVSKA
Judge of the Constitutional Court of the Republic of Latvia

In Place of Introduction: This report will combine the perspectives of legal
method and practice of the Constitutional Court of the Republic of Latvia
(hereinafter referred to as — the Constitutional Court (or — the Court)).
The report is based on the natural law legal thinking which is a prevailing
legal thinking in a democratic Rule of Law based legal arrangement. The
system of laws (which is a part of the legal arrangement) of Latvia consists
of both written and unwritten legal norms. Thus, the system of laws is itself
complete and gives the just and reasonable answer to any legal issue aris-
ing within the given legal arrangement.

[1] All legal methods used in case adjudication in democratic Rule of Law
based state in order to reach the just decision in every case are divided in
such as:

1) intra legem (secundum legem) — which is interpretation of the written
text of the legal norm;

2) praeter legem — the method to fill with the content open legal concepts
such as general principles of law;

3) extra legem — which includes analogy and teleological reduction and
which stay in the limits set out by the plan of the law; and

4) contra legem — which means "contrary to the law"”, "against the law",
— further creation of the law which is based on the criteria outside the law
— in the general principles of law; though contra legem, but intra ius —
which means that the true legal norm found by the court in the given legal
arrangement is contrary to the wording of the positive law, but corresponds
to the entire legal arrangement and stays within the ratio iuris of the legal
arrangement and according to the basic norm proclaimed by the sovereign.

[2] In order to understand in which cases which of the legal methods
should be used, it is crucial to understand that a legal system consists of
legal norms — both written and unwritten legal norms. Legal system itself
is an objectively complete. It contains all the necessary prescriptions nec-



essary to adjust the existing relationships within the legal framework in a
just and reasonable manner. A legal system is complete, because it is
deductively derived system.! Thus, only an open legal system — a system
derived from something as general as general principles of law, and not
inductively derived system — from something individual, for example, of
the written legal norms, can be total.

By contrast, any written law is objectively deficient — the legislature in
accordance with the sovereign's mandate has to find a true legal norm that
exists in the legal system and legal arrangement governing the ongoing
actual cases, and record — to write the provision down, so for the sover-
eign, which authorized the legislature to fulfil this function, would be eas-
ier to organize its life and relations between the sovereign's members.

The legislator's role is to write down the rules which are determined by the
standards deriving from general principles of law and in the way that there
is a legal system to resolve any possible conflicts that may arise between
the sovereign's members. However, such a task for a legislature, of course,
is objectively, impartially impossible.

First, because the legislature is a group of people, and it is simple as that
— that people can make mistakes. Even more, the written law consists of
the text, which consists of words. Each word has several meanings, for
example, the word may be in its original (historical origin) meaning or
transferred or acquired different meaning over time, or word could be in a
broad or narrow sense, or the word can be in conversational or legal mean-
ing. Different thoughts can be expressed by so many words and connec-
tions.

Second, the legal relationship between sovereign members are so numer-
ous and dynamic, that constantly brings new relations, which the legisla-
ture has not yet had time to regulate by the positive law, but general prin-
ciples of law arising from the basic norm (one of them — principle of pro-
hibition of judicial obstruction) provides that the court may not refuse to
give a ruling, if the written norm does not exist at the moment.

Thus, because of these two above mentioned reasons, there is a judicial
power, with responsibilities under the sovereign's authority, using the legal
methods (which are also the general principles of law of a democratic Rule
of Law state?) to correct the legislature's mistakes and find legal norms of
existing legal system and to settle the case without waiting for the legisla-
ture to adopt written rules during the long legislative process. In the case
of legislature's error, taking into account the principle of separation of
powers and check and balancing, the obligation of the judge is to correct
the written provision using the legal methods (for example, using the

' N. Vinzarajs: Jédzienu jurisprudence (Jurisprudence of Legal Terms). Tieslietu Ministrijas Véstnesis, 1937, nr.1

% 1In details on the meaning, types and application of general principles of law see: D. Rezevska: Vispargjo tiesibu
principu nozime un pieméro$ana (Meaning and Application of the General Principles of Law). 2. papild. izd. Riga:
D.Rezevskas izd., 2015.
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analogy, the teleological reduction) expanding or narrowing down the
wording of the written provision according to the legislature's will and the
ratio legis of the legal norm.3

[3] The Constitutional Court, in realising the constitutional control func-
tion, is performing an examination of regulatory enactments. Upon detect-
ing nonconformity of a written legal norm subject to constitutional control
to the Constitution, the Constitutional Court recognises the contested pro-
vision as inconsistent with the Constitution and therefore — null and void.
Thus, the Constitutional Court, which is an institution of the judicial
branch,* "excludes" the legal provision from normative regulation and thus
encroaches upon the legislative function. This establishes the dual charac-
ter of the role of the Constitutional Court in the legal arrangement. On the
one hand, institutionally, the Constitutional Court belongs to the judicial
power, but functionally — it, using legal methods, insinuates into the leg-
islative power by correcting the written legal norms according to the basic
norm.

When considering the jurisdiction of constitutional courts, the concept of
"negative legislator” developed by Hans Kelsen is based on the opinion
that a constitutional court complements the parliament in implementing
the constitutional legislative function. Meanwhile, in practice, the consti-
tutional court often encroaches upon the competence of the constitutional
legislator, when deciding matters of constitutional law for the legislator.> It
can be explained with the fact that nowadays, the role of constitutional
courts and their place in a democratic Rule of Law based state, and the
complex nature of the cases to be settled therein, divert them from the
classic model of a constitutional court as proposed by Kelsen. Over time,
the constitutional courts through expressing activity, often from "a nega-
tive legislator”" turn into "a positive legislator”,6 thus generating discus-
sions about the place of a constitutional court in the mechanism of sepa-
ration of powers.

For example, the sovereign was clearly intended to require the legislature to determine that, if the person donates
blood in the Blood Center, and it is found that the donor's blood contains a deadly virus, then the Blood Center
communicates this information to the donor, as determined by such general principles of law as the right to health
and the right to life. However, the legislature did not write down such a provision in any written legislative act,
therefore the court had to find that provision in another unwritten normative level (see: LETA, October 12, 2004).
Or another example: the sovereign was clearly intended that the legislature provides for the possibility of child who
was born at home (not in hospital) to be registered by state institutions in order legally get name, surname, identi-
fication code, social benefits etc. But the legislature again failed to regulate such case, and the court had to find an
unwritten rule which states that every child has the right to a name, ID number, benefits, etc. as it is clear from the
general principle of priority of child’s rights.
Pursuant to Section 1 of the Constitutional Court Law, the Constitutional Court is an independent judicial authori-
ty, which adjudicates matters within the framework of jurisdiction established in the Constitution and the
Constitutional Court Law.
> J. Pleps: Satversmes iztulko3anas konstitucionali tiesiskie un metodologiskie problémjautajumi (Issues of Constitutional
and Methodological Aspects of Interpretation of Constitution). Promocijas darbs Latvijas Universitate. Riga, 2010.
192. Ipp. Available: https:/luis.lanet.lv/pls/pub/ luj.fprnt?1=1&{h=F130724837/Janis Pleps 2010.pdf
¢ E. Smith: Constitutional Courts as “Positive Legislators”. Available: http://folk.uio.no/giudittm/
TACL _10_Courts%20as%20positive%20legislators.pdf



[4] It has to be noted, that separation of power in its modern development
does not mean that the branches are completely separated, but that mutu-
al controlling and limiting should exist between them.” Generally only a
judge's independence from executive interference is strictly protected.
Furthermore, judiciary by interpreting and filling gaps of the written legal
norms takes the part in correcting and completing the meaning of law.
Thus, the judiciary is also inevitably participating in the legislation.8

[5] Taking into account the above mentioned, three situations can be dis-
tinguished, how the decisions of the Constitutional Court of the Republic
of Latvia serve for the purpose of utility of filling the legislative gaps, and
namely:

1) by giving a powerful guide and delegation to the courts of general juris-
diction to apply legal methods in order to overcome the legal gaps un thus
reaching the just and reasonable answer to each case according to the gen-
eral principles of law and the basic norm of democratic Rule of Law based
state;

2) by using the method extra legem — reviewing the applications where
the contested norms have legal gaps in so far as they do not provide for
some necessary regulation;

3) by using the method contra legem — declaring the contested norms null
and void and giving the guidelines to the legislator on how to fill the gaps
which arise after the Court's judgment.

[6] As for the first of the above mentioned situations, it is a judgment of
the Constitutional Court of the Republic of Latvia of January 4, 2005, case
no. 2004 —16—019 which could be regarded as a general authorization for
the courts of the general jurisdiction to apply legal methods in adjudica-
tion of cases. It says: “Application of legal norms, which comply with the
Satversme, includes finding the applicable legal norm and adequately
interpreting it; assessment of inter —temporal and hierarchic applicability,
use of appropriate judicature as well as further development of the law
[bolded by the Author]." By this statement the Constitutional Court once
more announced the permission to the courts of general jurisdiction that
in the democratic Rule of Law based legal arrangement they are free to
apply all legal methods to reach just decision. In fact, only application of

7 H.J. Vildbergs, G. Feldhiine: Atsauces Satversmei: macibu lidzeklis (References to the Constitution: Teaching Aid).
Riga: Latvijas Universitate, 2003, 4. Ipp.

¥ J. Neimanis: Tiestbu talakveidosana (Further Creation of Law). Riga: Latvijas V&stnesis, 2006, 74. Ipp.; R.
Cipeliuss: Vispargja maciba par valsti (General Theory on State). Riga: AGB, 1998, 224. Ipp.; on the separation of
the law and justice and the courts role in finding just and reasoned decision see also: BVerfGE 34, 269/286 ff.; H.J.
Vildbergs, K. MessersSmits, L. Niedre: Pilsonis tiesiska valsti. Vacu konstitucionalo un administrativo tiesibu
pamati (Citizen in a Rule of Law Based State. The Basics of German Constitutional and Administrative Law). Riga:
EuroFaculty, 2004, 80.-81. Ipp.

° Judgment of the Constitutional Court of the Republic of Latvia of January 4, 2005, case no. 2004-16-01, para. 17.
Available: file:///C:/Users/LU%20JF/Downloads/2004-16-01_Spriedums_ENG.pdf.pdf
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conira legem stays still as a prerogative of the Constitutional Court which
the only one can pronounce the illegitimate written legal norm null and
void.

[7] On the second situation. In 2005 when the book on the meaning and
application of general principles of law by the Author of this article was
published, amongst other it included conclusion that the Constitutional
Court of the Republic of Latvia should review the cases on the gaps in the
legal texts which could lead to the violation of the basic rights provided
by the Constitution. At that time the Author received a strong critique from
the judges of the Court of that time. The approach of the Court then was
that according to the written legal norms of the Constitutional Court Law
which state the competence, the Court could review only the compliance
of the existing written legal norm with the norm of higher legal force.
However, just some three years later the Court started to change its prac-
tice, accepting the applications where the applicants argued that the writ-
ten legal norm "in so far as it does not provide" something is limiting their
basic rights.

Here are two interesting and noticeable examples from the Court's prac-
tice in this regard.

First, is the Constitutional Court's judgment in the case No. 2010-50-0310
“"On Compliance of Annex I to the Cabinet of Ministers Regulation of 30
May 2006 No. 423 "Internal Rules of Procedure of an Institution for
Deprivation of Liberty", Insofar it Does not Envisage Possession of
Religious Objects [bolded by the Author], with Article 99 of the Satversme
of the Republic of Latvia."”

Article 99 of the Constitution provides among the rest things that every-
one shall have the right to freedom of thought, conscience and religion.

The Cabinet of Ministers Regulations regulated objects and foodstuffs that
a prisoner had the right to keep. Religious objects were not included in
them; therefore keeping of them was prohibited. The applicant indicated
that the contested norm infringes his right to freedom of religion, basical-
ly arguing on the basis of the analogy (extra legem) which should be
applied in this regard.

The Constitutional Court indicated that the contested norm restricted the
freedom of religion. The Court recognized that neither the Cabinet of
Ministers, nor the Latvian Prison Administration had substantiated the fact
that religious objects could cause greater threat to security of the society
if compared to those objects, keeping of which was allowed.

The Constitutional Court recognized the contested norm as non-compliant
with Article 99 of the Constitution. The Court indicated that the Cabinet

1% Judgment of the Constitutional Court of the Republic of Latvia of March 18, 2011, case no. 2010-50-03. Available:
file:///C:/Users/LU%20JF/Downloads/2010-50-03_Spriedums_ENG.pdf.pdf



of Ministers was committed to establishing common principles for admin-
istration of a prison to be able to allow or to prohibit prisoners keeping
religious objects based on individual circumstances of each person.

Second example, is from the case No. 2011-16-01!! “"On Compliance of
Section 62 (1) of Insolvency Law and Section 363.2 (2) of Civil Procedure
Law, Insofar as It Fails to Establish [bolded by the Author] the Right of
the Court to Release Persons from Deposit Payment, with Article 92 of the
Satversme of the Republic of Latvia", where the Court stated that the right
of a person to a fair trial shall be executed irrespective of financial status
of a person.

The contested norms provided as the pre-condition for the employees to
submit an application for insolvency proceedings of a legal person — their
employer, the payment of a deposit in the amount of two minimum month-
ly salaries. When the Applicant asked the court of general jurisdiction to
release them from payment of the deposit by indicating that they did not
have necessary means at their disposal, this request was rejected on the
basis that the contested norms did not provide for such an option.

The Applicant indicated that the duty to pay the deposit when submitting
an application for insolvency procedure established in the contested norms
shall be regarded as a restriction of the right of persons to freely access to
courts. Moreover, without establishing a possibility to release an applicant
from payment of the deposit or to reduce its amount, the right of persons
to a free access to the court is restricted in a non-proportional way.

The Constitutional Court concluded that the solution selected by the leg-
islator shall not be regarded as the most lenient measure of restriction of
the fundamental rights. The Court indicated that, when selecting a most
lenient measure possible, it is necessary to take into account the fact that
the duty of making different payments as a restriction of the right of per-
sons to a free access to courts is permitted only in case if it does not con-
stitute an obstacle and prohibits exercising the fundamental right to a free
access to the court, but neither the Insolvency Law, nor the Civil Procedure
Law envisages reduction of the amount of the deposit or release of persons
from payment of the deposit.

When adopting the contested norms, the legislator has failed to properly
evaluate protection of rights of employees and to assure that the right to
a free access to courts would be exercised irrespective of financial status
of a person. Thus, the Constitutional Court concluded that the contested
norms are not compatible with the principle of proportionality and recog-
nized that they contradict with the first sentence of Article 92 of the
Satversme.

' Judgment of the Constitutional Court of the Republic of Latvia of April 20, 2012, case no. 2011-16-01. Available:
file:///C:/Users/LU%20JF/Downloads/2011-16-01_Spriedums_ENG.pdf.pdf
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[8] The third situation. Opinions of the Constitutional Court are formulat-
ed in a certain procedural form — in a judgment, which is binding on the
Constitutional Court itself and on the legislator. If non —conformity of the
contested provision to the Constitution is found, the Court by applying
contra legem method recognises such provision as null and void.
Constitutional Court opinions expressed this way are generally binding
and it is the legislator's duty to take them into account. The legislator must
avoid their prior errors to which the Constitutional Court has drawn atten-
tion, thereby improving also the quality of normative regulation.

Exclusion of the contested provision from normative regulation can lead to
various consequences. It can improve the legal regulation, but also a situ-
ation can be formed, which is even worse than the previous regulation
(contested provision), because there is no regulation whatsoever.
Therefore, the Constitutional Court in its judgments carefully evaluates the
consequences, which can be caused by the annulment of the provision.!2

Thus, the Court in its practice has applied various methods in solving such
situations:

1) when annulling a provision, the Court points to the regulation applica-

ble in legal relations:

a) by directly applying a legal provision of a higher legal effect;
“When determining the moment at which the challenged norm loses its
validity, the Court takes into consideration that —when reviewing a cer-
tain case and resolving the issue on the chosen by the person represen-
tative in the civil procedure, the courts of general jurisdiction on the
basis of Section 84 of the CPL and the conclusions expressed above may
directly apply Article 92 of the Satversme [bolded by the Author]."13

b) by applying the anti—constitutional provision until amendments are
made, all the while bearing in mind the Constitution and the opinions
voiced in the judgment;

“In accordance with Section 32, Paragraph 3 of the Constitutional Court
Law legal norms, which the Constitutional Court has declared as uncon-
formable with the legal norms of higher force, shall be regarded as null
and void as of the day of publishing the Constitutional Court Judgment,
unless the Constitutional Court has ruled otherwise. 35.1. As the system
of permits, determined in the Assemblage Law does not comply with
Section 103 of the Satversme and as the Law does not regulate the pro-
cedure of realization of freedom of spontaneous assembly the
Constitutional Court holds that for elimination of the above defects a
term till June 1, 2007 shall be determined. 58 35.2. In order not to create

12 Compare: A. Spale: Role of the Constitutional Court in Improving the Quality of Regulatory Enactments. Available:
http://www.lu.lv/fileadmin/user upload/lu_portal/apgads/PDF/Book LU-JF konference-2012.pdf

1 Judgment of the Constitutional Court of the Republic of Latvia of November 6, 2003, case no. 2003-10-01, para.
7. Available: file:///C:/Users/LU%20JF/Downloads/2003-10-01_Spriedums_ENG.pdf.pdf



for persons violation of fundamental rights determined in the Satversme
by application of the norms of the Assemblage Law till June 1, 2007, the
institutions of State Administration and courts shall apply the above
norms in accordance with Section 103 of the Satversme and internation-
al legal norms binding on Latvia [bolded by the Author]."!4

c) by applying a previously existing regulation;

“Simultaneously the Constitutional Court holds that the rights of those
military persons, who during the period from the day of the Military
Persons’ Term of Service Pension Law taking effect till the day of
Regulations No. 272 taking effect — i.e. August 19, 2000- decided to con-
tinue their military service, relying on the fact that term of service pen-
sions for that time shall be calculated from the whole amount of remu-
neration, have to be ensured. To ensure the protection of the rights of
these persons and give them the possibility to receive adequately calcu-
lated service pensions, the impugned norms shall be declared as null and
void from the moment of their issuance regarding those retired military
persons to whom — when calculating term of service pensions the time
till the moment of Regulations 272 taking effect, calculation of the term
of service pensions for this time is taken into consideration.

13. If it is necessary and possible, the Constitutional Court in the opera-
tive part of the Judgment may declare that legal norms, that have been
amended by such an impugned act, which the Constitutional Court has
recognized as unconformable with the legal norms of higher legal force,
recover their legal force [bolded by the Author] (sk. Satversmes tiesas
sprieduma lieta Nr. 2005-12-0103 25. punktu//see the Constitutional
Court Judgment in case No. 2005-12-0103, Item 25)."15

2) the Court sets a date, by which the provision continues being effective,
thus giving time for the legislator to adopt regulation conformant to the
Constitution;

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

“The Constitutional Court law authorises the Court to rule on ensuring
the enforcement of the judgement, i.e., to define the legal consequences
of its Judgements. Simultaneously, the Law not only authorises the
Constitutional Court, but also imposes responsibility to ensure that its
judgements would ensure legal stability and certainty in social reality
(see, for example, Judgement of 21 December 2009 by the Constitutional
Court in Case No. 2009-43-01, Para 35.1, and Judgement of 3 November
2011 in Case No. 2011-05-01, Para 24).

" Judgment of the Constitutional Court of the Republic of Latvia of November 23, 2006, case no. 2006-03-0106,
para. 35.2. Available: file:///C:/Users/LU%20JF/Downloads/2006-03-0106_Spriedums_ENG.pdf.pdf

"% Judgment of the Constitutional Court of the Republic of Latvia of January 4, 2007, case no. 2006-13-0103, para.
12, 13. Available: file:///C:/Users/LU%20JF/Downloads/2006-13-0103_Spriedums_ENG.pdf%20(1).pdf 217
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The Constitutional Court has noted in its judgements on how to reach an
outcome compatible with the Satversme when dealing with legal situa-
tions before new legal regulation has been drafted and adopted. One of
the solutions is that the state institutions and courts must apply the legal
norm, applying to it, by analogy, another regulation (see, for example,
Judgement of 6 June 2012 by the Constitutional Court in Case No. 2011-
21-01, Para 13).

In the case under review the Constitutional Court draws attention to the
fact that before the new regulation is adopted it is possible, by analogy,
to apply the formula for calculating disability pension envisaged in
Section 16(1) of the Pension Law in cases, when the amount of disabili-
ty pensions calculated by this method would exceed the amount calcu-
lated by applying the contested norm [bolded by the Author]."16

3) the Court sets a date, on which the provision is to become null and void,
if a certain condition is not met (what are known as conditional judg-
ments).

“To declare Article 271 as unconformable with Article 100 of the Republic
of Latvia Satversme (Constitution) and null and void as of February 1,
2004, if up to that time the legislator has not [bolded by the Author]
specified the range of officials, who — for performing the duties assigned
to them — need the protection of the Criminal Law." 17

In Conclusion: The requirement on the need of legal regulation or even
specific contents thereof can be derived from the basic norm and general
principles of law respectively, as well as the regulatory enactments of high-
er legal force and is not restricted solely with the legislator's will.
Therefore, the Constitutional Court exercises its right to impose an obliga-
tion in amending or adopting a legal provision within the framework of
constitutional control — the Constitutional Court declares the contested
legal norm null and void — contra legem, but always staying intra ius.

' Judgment of the Constitutional Court of the Republic of Latvia of January 31, 2013, case no. 2012-09-01, para.
16.3. Available: file:///C:/Users/LU%20JF/Downloads/2012-09-01 Spriedums_ENG.pdf%20(1).pdf

17 Judgment of the Constitutional Court of the Republic of Latvia of October 29, 2003, case no. 2003-05-01, Operative
Part. Available: file:///C:/Users/LU%20JF/Downloads/2003-05-01_Spriedums ENG.pdf.pdf



PE3IOME

AOKAaA OCHOBAH Ha HAee eCTeCTBEHHOT'O IIPpAdBd, KOTOPAd ABAAETCA npeo6—
AdAaIOIll;efI B A€MOKpPATHUYECKOM T'OCypAdapCTBe, OCHOBAHHOM HaA IIPpUMHIIUIIE
BEpPXOBEHCTBA ITpadBd.

CucreMa 3aKOHOB B AQTBUM COCTOUT M3 MHUCAHBIX ¥ HEIHUCAHBIX ITPABOBBIX
HOPM.

MO>KHO BBEIAEAWTH TPU CUTyaAllMU, Koraa pemleHus Kouncrturynuonuoro Cy-
Ad AaTtBuiicKkOM PecnyOAMKH CAY’KAT IeAIM BOCIIOAHEHHUS ITPOOEAOB B 3a-
KOHOAQTEABCTBE: NIOPYYEHUE CypaaM OOIeN IOPUCAUMKIIUN TPUMEHUTH IIpa-
BOBBIE METOABI AAST TPEOAOAEHMS TPABOBHIX TPOOEAOB; UCTIOAB30BaAHME Me-
Topa extra legem (paccMoTpeHuMe oOpallleHHs, B KOTOPOM OCIIapuBaeMbIe
HOPMBI MMEIOT IIPaBOBBIE TTPOOEAR], TaK KaK He 00eCcnednBalOT HEeOOXOAU-
MOe peryAupoBaHue) U UCIOAB30BaHHE MeToAa contra legem (mpusHaHue
OCIIapUBaeMbBIX HOPM HEAEMCTBUTEABHBIMU M Aada YKa3aHUM 3aKOHOAA-
TEeAIO IO BOCIIOAHEHUIO IIPOOEAOB).

Taxum o6paszoM, KorcTuTyimoHHEI Cya B paMKaxX KOHCTUTYLIMOHHOT'O KOHT-
POASL OCYIIIECTBASIET CBO€E IIPABO HAAOJKEHUS 00s13aTeAbCTBA 110 U3MEHEHHIO
IIPABOBOT'O IIOAOJKEHUS UAU IIPUHATHS HOBOTO.
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THE CONCEPT OF UNCONSTITUTIONAL
LEGAL GAPS AS DEVELOPED
IN THE JURISPRUDENCE
OF THE SLOVENE CONSTITUTIONAL COURT

JAN ZOBEC
Judge of the Constitutional Court of the Republic of Slovenia

1) What are Legal Gaps
a) In General

Social relations are in their origin free, autonomous, and spontaneous.
Therefore, although the law also (co)creates social relations, it also follows
their changes and development and adapts thereto. The legislature thus
has not only the authorisation but also the duty to change legislation if the
changes in society so require.! Social relations entail the independent vari-
able, the law is the response variable. Or, to put it differently, one of the
principles of the state governed by the rule of law is also the principle that
the law shall adapt to social changes,? which applies both to the legisla-
ture and the judiciary.3 However, such does not apply to all social rela-
tions. The law never encompasses and cannot encompass all social rela-
tions in their entirety. A significant part thereof is left to the people and
their free functioning; the law does not reach there. The question that can
be raised in this respect is whether the entire field of unregulated and
uncontrolled social relations that is left to social spontaneity, i.e. social
freedom, is nothing but one big legal gap.

The answer is, of course, negative. But only conditionally. The object of a
legal gap are namely those social relations that are not regulated by gen-
eral and abstract rules, but only if they are so important that they must be
legally regulated.* That which lies beyond is left to the spontaneity of peo-
ple and their free, unregulated functioning. Hence, all depends on the

' As the Constitutional Court held in Decision No. U-1-239/14, Up-1169/12, dated 26 March 2015.

2 Cf. Decisions of the Constitutional Court No. U-I-69/03, dated 20 October 2005, No. U-I-74/15, dated 17 March
2016, No. U-1-186/12, dated 18 March 2013, and many others.

* Cf. Decision No. Up-164/15, dated 17 March 2016. The principle that, in judicial proceedings, the law shall adapt
to social circumstances means that the right to the equal protection of rights as determined by Article 22 of the
Constitution does not entail and must not entail the requirement that the case law should not change through time,
and it also does not entail the requirement that the law does not change (as the Constitutional Court stated in
Decision No. Up-688/05, dated 7 June 2007, Official Gazette RS, No. 55/07, and OdIUS XVI, 89; and Orders No.
Up-203/01, dated 25 April 2002, and No. Up-313/01, dated 25 April 2002).

* Pavénik, Teorija prava [Theory of Law], GV Zalozba, Ljubljana 2015, p. 304.



nature and the significance of social relations. Certain relations — emo-
tional relations, for instance — cannot be legally regulated due to their
very nature; the law can only regulate the outward physical conduct of
legal addressees. Relations that the law can actually reach must be tangi-
ble and physically perceptible in the outer world. This is the first condi-
tion. The second condition is imperative. Relations that carry a conflict of
interest in them require to be regulated by law. Equally holds true when
predictability and reliability in social relations require that the rights and
obligations of participants be legally regulated in a clear and precise, pre-
dictable, and reliable manner, and in advance. Essentially, both situations
have the same basis, one that gives rise to the need of a legal regulation.
This need is the prevention of conflicts and disputes, which may endanger
social harmony, security, and, ultimately, even the fundamental human
rights.> When people speak of the imperative nature, it is of course the
imperative nature of the law that they have in mind, or, more precisely, the
imperative nature of the constitution. The imperative nature of politics, i.e.
reasonableness in fact, concerns the legislature's policy and its assessment
whether certain social relations should even be regulated.

b) Unconstitutional Legal Gaps

At this point we encounter the central question of this topic. What if the
lawmaker fails to fulfil its duty? The answer to this question is obvious. In
such an event, there is a legal gap. Hence, legally unregulated social rela-
tions that are so important that they should be regulated entail legal gaps.
The question is, however, who carries out the assessment of the signifi-
cance of such legally unregulated relations. First of all, it is the courts, act-
ing as miniature constitutional courts.® They must first find a legal gap and
remedy it if there truly exists one. In doing so, they seek a balance
between competing constitutional values, using techniques of legal argu-
mentation. When due to the protection of legal predictability, trust in the
law, and respect for the separation of power the legal gap cannot be reme-
died, then comes the turn of the Constitutional Court. But only if consti-
tutional reasons require that the legislature adopt a statutory regulation
that would expressly regulate the concrete situation at issue as well. In
such an event, there is an unconstitutional legal gap. Since it cannot be
remedied without jeopardising legal certainty, trust in the law, or the sep-
aration of powers, all of which are constitutional values, one can say that
this is a true legal gap.

> Pavénik, pp. 233, 305.
® Expression belongs to Michal Bobek. See, M. Bobek, Quantity or Quality? Reassessing the Role of Supreme
Jurisdictions in Central Europe, in: The American Journal of Comparative Law, Vol. 57 (2009), No. 1, p. 59.
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2) How to Recognise a Legal Gap

A legal gap can be recognised on the basis of the following: (i) the formal
source of law does not regulate a certain social relation or a certain social
situation; (ii) this relation or situation is such that the reason of preventing
social conflicts and the reasons of social predictability, reliability, and sta-
bility require that the matter be reqgulated by law. The relation is namely
so important that it cannot be left to the spontaneity and the free will of
the participants without risking that social harmony, stability, human
rights, and the fulfilment of international obligations could be jeopardised.
The question of who and in what manner remedies the crisis of the legal
gap is not relevant in order to recognise one. It can be a court, or it can
only be the Constitutional Court. The first case concerns a standard (clas-
sical) legal gap, i.e. a gap in a legal regulation, which is in fact virtual
(because it can be remedied). Since it is remediable, it is not a gap in the
law. The law namely includes principles and rules (which are, naturally, a
component part thereof) that determine how to remedy these gaps in reg-
ulations. The second case concerns an unconstitutional legal gap, i.e. a gap
in the law. Such a legal gap can — in fact, may — only be remedied by
the legislature.

3) Do Legal Gaps Actually Exist?

The position in accordance with which there are no gaps in the legal order
denies the existence of unconstitutional legal gaps. The position that there
are no legal gaps is based on the starting point that, in the moment when
a judge decides in a concrete case, it is always possible for him or her to
apply this legal order. It is logically unacceptable that the legal order does
not contain a certain solution. It always contains one. Objective law name-
ly determines at least that that whenever the defendant is not the bearer
of a certain obligation, the judge must dismiss the plaintiff's claim. In such
an instance, the judge will namely use the negative rule and establish on
its basis that the legal order does not give the plaintiff legal protection.
This is Kelsen's position, in accordance with which it is not that the appli-
cation of the law actually in force would not be possible in the event of
legal gaps but simply that, in the view of the advocates of legal gaps, the
application of the law in force is "legally and politically inappropriate."?

At first sight, Kelsen was right. He saw a “typical ideological pattern” in
legal gaps, which could be misused. The question of legal and political
appropriateness is reserved for the legislature. What shall be the subject of
legal regulation and the manner in which such subject shall be regulated
is a matter of political consideration of the highest legislative representa-
tive body par excellence. It is true — the free, legally unregulated, field

7 H. Kelsen, General Theory of Law and State (transl. A. Wedberg), Harvard University Press, Cambridge 1945, pp.
146-149.



starts at the point where formal sources of law end. However, the question
of how to interpret the formal sources of law is immediately raised, as well
as whether they perhaps extend beyond the hyper-positivistic, strictly tex-
tual, legal viewpoint.

The question (which is, naturally, merely rhetorical today) is also what role
the constitution plays therein, in particular as regards the interpretation of
the formal sources of law. The constitution is namely of key importance in
this context. Kelsen's position would still be acceptable if the judge does
not ask about the constitutional conformity of the results of his or her, say,
mechanical or strictly formal "application” of the law, i.e. about the con-
formity with the constitution of the result which the law, applied in such
manner, leads to. The consequence of such application (not interpretation)
is a decision that could be unconstitutional. This must be assessed by
means of Schumann formula and the following question must be asked:
Would it be in conformity with the constitution if the legislature prescribed
(even a negative legal regulation can be expressed in a positive manner)
that concrete situations must be resolved in the manner they were
resolved, and then justified such a solution by the absence of the regula-
tion in the positive law that would apply to such concrete situations?8 If
the answer is negative, it is obvious that the unconstitutionality lies in the
fact that a certain relation was not legally regulated by law, although the
constitution requires legal regulation that goes, as a general rule, in a cer-
tain determined (constitutionally consistent) direction. In other words,
there is an unconstitutional legal gap in such instances.

If, for instance, the law does not envisage awarding damages for violating
the right to a trial within a reasonable time, and the claim for damages will
therefore be dismissed, such decision will, in fact, be in conformity with
the law (because the law does not regulate awarding damages in the event
of a violation of this constitutional right, it follows therefrom a contrario
that it also does not recognise it). However, the result of the legally and
logically correct conclusion is contrary to the constitutional guarantee of a
trial without undue delay (Article 23 of the Constitution). Despite the fact
that the violation of the right to a trial without undue delay has ceased (for
instance, because the court, after ten years of litigation, finally decided on
the claim with finality), the party will remain deprived. In such instances,
when the violation of this right has ceased, its protection can only be
ensured by means of damages. If the law does not provide for the protec-
tion of this right in the form of damages, such entails an unconstitutional
legal gap — in reality, it entails the opposite rule, in conformity with which
there is no right to damages.

The judge, bound by the Constitution and hence acting as a constitution-
al court judge, would then have to fill in the unconstitutional legal gap by

8 Cf. M. Bender, Die Befugnis des Bundesverfassungsgerichts zur Pruefung gerichtlicher Entscheidung, C. H.
Mueller, Heidelberg 1991, p. 74.
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a constitutionally consistent interpretation, using the methods of interpre-
tation as they have developed in the legal science. Where this would not
be possible (because it would be contrary to the constitutional principles
of legal certainty, trust in the law, predictability, or the separation of pow-
ers), he or she would have to inform the Constitutional Court of the legis-
lature's failure and request the review of constitutionality in the concrete
case.

Kelsen's position is understandable. It is namely consistent with his con-
cept of the constitutional court as the negative legislature. In his view, the
constitutional court is not competent to consider claims concerning exist-
ing legal gaps, namely on the grounds that its sole competence is to deal
with laws that are already adopted. If a law or a provision thereof is found
to be unconstitutional, the task of the constitutional court is not to adopt
a declaratory decision announcing that that law or a certain provision
thereof is unconstitutional but to abrogate it — an unconstitutional piece
of legislation should namely be eliminated. Declaratory decisions on find-
ings of unconstitutionality, discovering unconstitutional legal gaps, and
their provisory filling are incompatible with Kelsen's concept of the con-
stitutional court as the negative legislature.

Hence, Kelsen advocated the position that there are no legal gaps in the
legal order. I dare to claim that, from a certain point of view, his position is
correct. It is correct as regards standard, classical legal gaps. They are
namely self-evident and a necessary element that accompanies the law, to
not say that they are an inherent part of the law. Positive regulations (the
objective law) are never, by their very nature, absolutely precise and
exhaustive; they are never perfect, they are not omnipotent, and they never
expressly, semantically, encompass the unrepeatable, uncapturable, and
unpredictable reality of life.9 Not only is life always smarter than man and
his imagination, due to which the objective law as a man-made product can-
not grasp all real life situations, there is also a dichotomy between what is
abstract and concrete, namely a problem of Cartesian dualism. Furthermore,
there is also a time paradox of law. In fact, the objective law was created in
the past in order to regulate relations in the future. The eternal and
unavoidable imperfection of legal regulations forms also the basis of that
principle of the state governed by the rule of law that requires the law to
adapt to social changes. Therefore, the normative power of actual facts,
which sometimes burst into a revolt against the imposed (positive) law, has
priority over the consistent determination of legal rules in advance.10

Classical legal gaps are therefore necessary and self-evident elements that
accompany the law, while their filling lies at the core of the judge's inter-
pretation of legal regulations and the application of the law. Hence, gaps

° In German legal theory, they talk about “planwidrige Unvollstindigkeit innerhalb des positiven Rechts.” See C. W.
Canaris, Die Feststellung von Liicken in Gesetz, 2nd Edition, Berlin 1983, p. 198; F. Miiller, R. Chrstensen,
Juristische Metodik, Duncker & Humblot, Berlin 2013, pp. 393-395.

19 Pavénik, p. 308.



that are filled by the courts are not legal gaps; actually, they are merely vir-
tual legal gaps. At most, they can be gaps in positive regulations, i. e. gaps
in just one of the sources of law. But they are not gaps in the law. Only
unconstitutional legal gaps are true legal gaps. These are those gaps where
constitutional reasons require the adoption of a statutory regulation that
will expressly and directly regulate, infer alia, the concrete situation at issue
and, at the same time, these gaps cannot be filled by a constitutionally con-
sistent interpretation — because otherwise the judge would violate trust in
the law, the separation of powers, or the prohibition of retroactivity, all of
which are constitutional values. Such a "constitutionally consistent” inter-
pretation would then be unconstitutional. Or, in other words, even consti-
tutional consistent interpretation must be constitutionally sustainable.

4) Filling Legal Gaps
a) The Analogy

The classical, i.e. virtual, legal gaps entail an imperfection in the legal reg-
ulation; they manifest as a gap in the implementation of the legal design.
They are illustrated by the metaphor of “a gap similar to one that yawns
in the walls of a house, which was built based on a construction plan."!!
They are filled with the legislature's direct and clear permission, which in
fact entails a legal technique of reqgulating “internal” gaps that the legis-
lature envisaged in advance (analogia intra legem); by a statutory analogy
(analogia legis); or by a legal analogy (analogia iuris). In all instances, the
judge must proceed from the legislature's design and find on the basis
thereof where such design is imperfect and to what extent. Then, he or she
must fill any imperfection by giving it substance that is consistent with the
design, which means that it is in accordance with the legal rules and prin-
ciples applied by the architect of the design at issue. What the judge does
is that he or she merely carries out the plan that was envisioned by the
legislature, and he or she is guided by the principle of legal equality in
this process. The argument of analogy has namely a deep constitutional
justification — and an imperative as well: equal situations must be treated
equally. Therefore, situations that are not directly regulated by positive
regulations must also be treated equally to the situations that are express-
ly regulated, provided that their key characteristics match.

b) Filling of Gaps in Lieu of the Legislature

The question is how to act where there is no such support in the law. In such
an instance, the judge must find support in the criteria that have a wider
meaning. These are the criteria that are embedded in individual units of law,
legal branches, legal fields, and the legal system as a whole. When the judge
proceeds in such a manner, he or she carries out the work that lies in the

" Ibidem.
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legislature's domain in European continental legal systems. The school of
interest jurisprudence teaches us that the judge is “merely” the legislature's
assistant who must fully comply with its value-based judgments. Only where
the law fails to offer the judge the value-based foundation as to how he or
she should act can the judge him- or herself subsidiarily adopt a value-based
decision, but again, only as if he or she were the legislature in front of whom
there were an indeterminate number of situations of the same kind.

This legacy is preserved in the Swiss Civil Code, which determines in the sec-
ond paragraph of Article 1 as follows: “In the absence of a provision, the court
shall decide in accordance with customary law and, in the absence of custom-
ary law, in accordance with the rule that it would make as legislator.” The fol-
lowing paragraph then reads as follows: “In doing so, the court shall follow
established doctrine and case law.” Hence, the judge acts in lieu of the legis-
lature and in accordance with the rule that he or she would make as the leg-
islature. The Slovene law also follows such, say, modern logic. Inspired by the
Swiss solution the Article 3 of the Courts Act resolves the issue of legal gaps
and their filling as follows: “(1) In the performance of his or her judicial office,
a judge shall be bound by the Constitution and the law. In accordance with
the Constitution, the judge shall also be bound by the general principles of
international law and by ratified and published treaties. (2) If a civil case can-
not be solved on the basis of the regulations in force, the judge shall take into
account the regulations that regulate similar situations. If the solution of the
matter nevertheless remains legally doubtful, the judge shall decide in accor-
dance with the general legal principles in the state. In doing so, the judge shall
act in accordance with the legal tradition and the established realisations of
the legal science. (3) The judge shall always act as if there were an indetermi-
nate number of situations of the same kind in front of him or her.”

It is worth to be mentioned that the active and law-creating role of Swiss
judiciary in filling legal gaps in lieu of legislature stems back to Swiss
model of popular democracy through referendum. Due to an emphasis on
such a direct democracy the Swiss Constitution precludes the courts from
reviewing acts of the Federal Parliament, unless such review is specifical-
ly provided for by statute. Instead the courts are overcoming legal gaps as
envisaged in the Art. 1. of the Swiss Civil Code. The Courts also, where
possible, construe statutes so as not to create a conflict with the
Constitution. The borrowing from the Swiss model of overcoming legal
gaps thus seems as it doesn't fit perfectly to the Slovenian legal landscape
with the Constitutional Court, empowered to remedy unconstitutional legal
gaps by adopting declaratory decisions discovering and announcing
unconstitutional legal gaps and ordering legislature to carry out its posi-
tive constitutional obligations.

However, when the judge fills a legal gap and acts on the basis of a statu-
tory (not constitutional) authorisation, in place of the legislature as if he or
she were the legislature, he or she must be careful and must act with sen-



sitivity to strike a constitutional balance. In seeking such balance, the
judge must throughout take into account the above-mentioned principles
of a state governed by the rule of law, namely the legal certainty, trust in
the law, and the separation of powers. Also the mentioned provision of
Article 3 of the Courts Act, albeit inspired by the realisations of interest
jurisprudence and of a moderate branch of the school of free law (the rep-
resentatives of which were Eugen Ehrlich and Hermann Kantorowicz),
requires a constitutionally consistent interpretation and striking the right
balance between different constitutional values.

c) Argument A Contrario

Argument a contrario is not a method for filling legal gaps. At best, it is a
method for detecting them. In accordance with the principle of legal diver-
sity, which is merely the flip side of the constitutional principle of equali-
ty, it namely requires that significantly different situations must be treated
differently. However, it does not prescribe how such situations should be
treated. Argument a contrario offers four possible answers: the situation at
issue (i) does not entail a legal gap but a (constitutionally consistent) legal
regulation to the contrary;!2 (ii) does not entail a legal gap because the leg-
islature consciously decided that concrete situations of such kind shall not
be subject to legal regulation;!3 (iii) entails an unconstitutionality in a legal
regulation to the contrary;!4 or (iv) entails an unconstitutional legal gap

12 Cf. Order No. U-1-144/95, dated 20 May 1999, which states, inter alia, the following: “The Courts Act and the
Court Rules determine that advisors (and other court personnel) may only assume functions at the court or perform
other activities if they are compatible with the independence and reputation of the court. The President of the court
decides on the compatibility thereof, and legal remedies are provided against his or her decision. The mentioned
restriction follows from the character of the work of the judiciary and does not entail a violation of Articles 2, 35,
49, or 74 of the Constitution, because the constitutional principle of proportionality is satisfied in this regard.
Furthermore, such a restriction does not entail a violation of the freedom of science and the arts, because, by the
nature of the matter, these activities or functions cannot possibly damage the reputation of the court or cast doubt
on its independence. In light of such assessment, there is also no unconstitutional legal gap because of the fact that
the challenged Courts Act does not provide for any particular compensation (supplements) for court advisors and
other court personnel, as this is namely due precisely to the mentioned restriction.”

Cf. Order No. U-1-149/01, dated 3 October 2002, which reads as follows: “It is [...] manifest that the fact that the
Detective Activity Act does not provide for the right of detectives to pecuniary remuneration does not constitute an
unconstitutional legal gap, because the legislature left the remuneration of detectives to be determined within the
framework of the contractual regulation of mutual relations.”

An example of an unconstitutional legal regulation to the contrary can be found in Decision No. U-1-207/08, Up-
2168/08, dated 18 March 2010, by which the Constitutional Court established that the transitional provision of the
Protection of the Right to a Trial Without Undue Delay Act (hereinafter referred to as the PRTWUDA) that did not
ensure a certain category of injured parties, whose right to a trial without undue delay was violated, protection equal
to that offered to the other categories of injured parties, was unconstitutional. The Constitutional Court stated, inter
alia: “Since the legislature purposefully introduced a numerus clausus of the forms of non-material damage for
which monetary compensation can be claimed, the rules of liability for damage due to an interference with a per-
sonal right cannot be applied even by way of an analogy, according to the Supreme Court’s assessment. The men-
tioned position is already established in the case law of the Supreme Court and is also observed by lower courts.
Hence, it transpired that the legislature’s projection that the case law would fill the legal gap was erroneous... The
transitional provision of the PRTWUDA at issue therefore contained an unplanned unconstitutional legal gap.
Parties, the petitioner being one of them, are namely in practice not ensured effective judicial protection of the right
to a trial without undue delay.” Another example of a legal regulation to the contrary is provided by Decision No.
U-1-48/94, dated 25 May 1995, where the following is stated: “It entails an unconstitutional legal gap because the
Military Service Act does not enable either soldiers in the military service or army conscripts who have already
completed military service to also conscientiously object.” Also Decision No. U-1-8/00, dated 10 May 2000, pro-
vides such an example.

1
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because constitutional reasons require the concrete situations to which the
gap refers to be legally regulated.!>

5) Unconstitutional Legal Gaps
a) In General

Unconstitutional legal gaps (i.e. the legislature's unconstitutional failures
to fulfil its duty) are characterised by two characteristics that make these
gaps different from classical, i.e. standard, legal gaps (which are fillable
and thus virtual): (i) the unregulated concrete situation cannot be solved
in any of the two manners mentioned above; and (ii) constitutional reasons
require that such concrete situations be expressly requlated by law as well.
As regards the first characteristic, two points should be kept in mind.

Firstly, finding the answer to the question of whether such a gap can be
filled depends on the possibilities of legal argumentation and hence falls
within the competence of regular courts. It is namely not the Constitutional
Court that has the final say regarding the interpretation of ordinary (i.e.
statutory, under-constitutional) law. The Constitutional Court merely
supervises the constitutionality of the positions of regular courts and
whether they are not perhaps manifestly incorrect, which would entail judi-
cial arbitrariness, and does not assess whether such positions are correct.
If the reqular judiciary with the Supreme Court on top cannot find a con-
stitutionally consistent interpretation, then this is what the Constitutional
Court simply has to accept.!6 Also the efforts to find a constitutionally con-
sistent interpretation have their limits. These limits are constitutional —
again, these are the principles of a state governed by the rule of law that
were already mentioned several times, namely the principles of legal cer-
tainty, of trust in the law, and of the separation of powers, which require
an express statutory regulation.

Even when an unconstitutional legal gap can be filled by means of an anal-
ogy, it cannot be excluded in advance that such a solution will not be
unconstitutional. Interpreting law by means of an analogy can namely lead
to an unconstitutional result. Such was the situation in the above-men-
tioned case regarding the Protection of the Right to a Trial Without Undue
Delay Act. In this case, the analogy with the general (civil) regulation of

'3 E.g. Decision No. U-I-60/03, dated 4 December 2003, which states as follows: “The Constitutional Court estab-
lished that the lack of legal regulation of the status and rights of patients during their involuntary commitment to
psychiatric hospitals represents an unconstitutional legal gap inconsistent with the principle of legal certainty
(Article 2 of the Constitution). The challenged statutory regulation is also inconsistent with the third paragraph of
Article 51 of the Constitution, which imposes upon the legislature the duty to determine cases in which involun-
tary treatment is admissible.”

18 A characteristic example provides in footnote 13 mentioned Decision No. U-I-207/08, Up-2168/08. However, it is
in principle possible to advocate the idea that the Constitutional Court should not establish that a law is unconsti-
tutional if it can be “saved” by way of a constitutionally consistent interpretation. However, such should not entail
that the Constitutional Court may impose its interpretation of statutory law on regular courts (an obvious exception
thereto are interpretative decisions). See S. Nerad, Pravna praznina in protiustavna pravna praznina [A Legal Gap
and an Unconstitutional Legal Gap], Pravna Praksa, Nos. 29-30, 2010, p. 7.



obligations to pay compensation that the appellate courts applied meant
that the two categories of injured parties were in unequal positions. Those
referred to by the PRTWUDA had namely the right to monetary compen-
sation, while the others, whose legal position would have been resolved by
the analogy, would only be entitled to compensation if they proved, in
accordance with the general rules of the law of damages, that they incurred
the level of discomfort that in accordance with the positions adopted in the
case law justifies awarding them monetary compensation.!? Such filling of
the legal gap would have been unconstitutional. The rule regarding the
application of the analogy, which was developed in the case law of appel-
late courts, was contrary to the constitutional principle of legal equality.

b) Cases from the Case-Law of the Slovene Constitutional Court

The constitutional reasons that require that a certain social relation be
expressly regulated by positive law are varied. Most common in the case law
of the Constitutional Court are the reasons of a state governed by the rule
of law. By Decision No. U-I-32/95, dated 30 June 1995, the Constitutional
Court stated: "The legislature determined that the concession shall be grant-
ed on the basis of a call for applications [...] but failed to define this term
and its substance. Since this is a completely new legal institute, the legisla-
ture should have defined its meaning in order to prevent unclarities and the
possibility of different interpretations in its application in practice. Because
it failed do so and because of the legal void that was thus created, the chal-
lenged Act is inconsistent with Article 2 of the Constitution, which deter-
mines that Slovenia is a state governed by the rule of law.”

The Constitutional Court referred to the argument of a state governed by
the rule of law also in Decision No. U-1-284/94, dated 4 February 1999, by
which it established an unconstitutional legal gap due to the fact that the
change of the legal status of the citizens of the former republics of the
Socialist Federal Republic of Yugoslavia who had a permanent residence
in the Republic of Slovenia and also de facto resided there to the legal sta-
tus of foreigners was not reqgulated by law.

The reasons of a state governed by the rule of law were also decisive in
establishing the unconstitutional legal gap in case No. U-I-8/00, where the
Constitutional Court stated in its Decision, dated 10 May 2001, the follow-
ing: “The provision that enables entering a real property into the land reg-
ister without encumbrances that were established in conformity with the
legal system in force is inconsistent with the principle of legal certainty,
which is one of the principles of a state governed by the rule of law (Article
2 of the Constitution)."”

Decision No. U-I-48/06, dated 22 June 2006, concerned a similar situation:
"In certain instances, other income referred to in the Income Tax Act is

17" See ibidem and M. Orehar Ivanc, Se 0 ZVPSBNO [About the PRTWUDA], Pravna praksa, No. 26, 2010, pp.
13-14.
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income that is essential, due to its periodic character and permanency, for
an individual's survival. Due to the fact that, as regards such income, the
manner of the prepayment of income tax is not specifically requlated with-
out reasonable grounds, whereas, on the other hand, it is specifically reg-
ulated for other income pertaining to the income group that serves as
means of subsistence, namely in a manner such that it takes into consid-
eration the factors that affect the individual's income tax obligation, there
is an unconstitutional legal gap, which is, as such, inconsistent with the
principle of legal certainty determined by Article 2 of the Constitution.”

By Decision No. U-1-90/99, dated 6 March 2003, the Constitutional Court
established the existence of an unconstitutional legal gap in the Small
Business Act (hereinafter referred to as the SBA). Once it assessed that the
obligation of membership in the Chamber of Craft and Small Businesses,
the consequence of which is the obligation to pay the membership fee,
does not constitute an excessive interference with the freedom to act, the
Constitutional Court found an unconstitutional legal gap in the fact that
“"the SBA contains no provisions (hence an unconstitutional legal gap) that
would ensure that the positions formed by the bodies of the Chamber rep-
resentatively reflect the interests of craft and small businesses."”
Consequently, the Constitutional Court held that this Act was "inconsis-
tent with the general freedom to act” (Article 35 of the Constitution). The
unconstitutional legal gap in this Act was the consequence of the legisla-
ture's excessive interference with the right to the freedom to act.
Considering that the legislature already interfered with the freedom to act
by prescribing compulsory membership in the Chamber and the conse-
quent compulsory payment of the membership fee, it should have ensured
(in order to protect the remainder of the freedom to act) that the positions
formed within the bodies of the Chamber representatively reflect the inter-
ests of craft and small businesses. Since it failed to do so, the bodies of the
Chamber were left too wide a discretion in autonomous decision-making,
which could have resulted in arbitrariness and misuse (cf. the last sentence
of Para. 32 of the reasoning of the decision).

By Decision No. U-I-155/00, dated 22 April 2004, an unconstitutional legal
gap was established because the legislature failed to fulfil its positive obli-
gation to regulate the pensions of a certain group of persons that fulfilled
the conditions to benefit from a certain right stemming from pension insur-
ance. The Constitutional Court stated that the legislature has a wide mar-
gin of discretion in regulating pension insurance; however, it was inconsis-
tent with Article 50 of the Constitution that it did not regulate this ques-
tion at all as regards a certain group of persons who fulfilled the condi-
tions to benefit from a certain right stemming from pension insurance.

Similar is the case where the Constitutional Court established that the
National Assembly Elections Act and the Local Elections Act were incon-
sistent with the Constitution because they did not regulate in more detail



the rules on postal voting. Voting namely represents a manner of exercise
of the right to vote. Since such legal gap cannot be filled by means of an
analogy, it entailed an unconstitutional legal gap, which was, as such,
inconsistent with the principle of legal certainty as determined by Article
2 of the Constitution in conjunction with the first paragraph of Article 43
of the Constitution (the right to vote). In the same category falls the uncon-
stitutional legal gap that the Constitutional Court established by Decision
No. U-I-60/03, dated 4 December 2003, in which it stated as follows: »The
Constitutional Court established that the lack of legal regulation of the sta-
tus and rights of patients during their involuntary commitment to psychi-
atric hospitals represents an unconstitutional legal gap inconsistent with
the principle of legal certainty (Article 2 of the Constitution). The chal-
lenged statutory regulation is also inconsistent with the third paragraph of
Article 51 of the Constitution, which imposes upon the legislature the duty
to determine cases in which involuntary treatment is admissible."”

Somewhat different from these is the above-mentioned case No. U-I-
207/08, Up-2168/08, where the Constitutional Court established an
unconstitutional legal gap in a transitional provision of the PRTWUDA. In
fact, it was not a true legal gap that was established but a legal regula-
tion to the contrary, which determined, based on a contrario reasoning,
that the affected group of injured parties did not have the right to be
awarded satisfaction due to the violation of their right to a trial without
undue delay.

c) The Normative Power of the Facts

The life itself also creates legal gaps. These are the instances in which cer-
tain constitutionally significant changes in life — unexpected crises in par-
ticular, such as the recent financial crisis — necessitate a response from
the legislature. The legislature, which is subordinate to the constitution, is
obliged to adopt certain measures not only because of the general princi-
ple that the law shall adapt to social circumstances but due to the direct
pressure of facts onto the state and its constitutional positive obligations.
Hereunder fall instances where the protection of public interest necessi-
tates a normative requlation of conditions and the manner of exercising
economic activities. The Constitutional Court drew attention to the fact
that the failure to fulfil this duty would entail an unconstitutional legal gap
a number of times (cf. Decisions No. U-1-228/00, dated 8 November 2001,
and No. U-I-16/98, dated 5 July 2001).

An even more distinct example is Decision No. U-II-1/12, U-II-2/12, dated
17 December 2012, by which the Constitutional Court established that
unconstitutional consequences would occur if two acts were rejected in a
referendum (i.e. the Slovene National Holding Company Act and the
Measures of the Republic of Slovenia to Strengthen the Stability of Banks
Act). Consequently, it prohibited the referendum on these two Acts.
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Although no unconstitutional legal gap was mentioned, it was precisely this
phenomenon that lay at the core of the decision. The normative power of the
facts brought by the economic and financial crisis created a constitutional
tension between the existing legal regulation and the constitutional require-
ments for an effective functioning of the state in key areas of social life, in
its economic system, and particularly in ensuring human rights. In order to
understand the concept of an unconstitutional legal gap, the following point
of the Decision is essential, which concisely presents the key argument: The
National Assembly, which was opposed to holding a referendum on the men-
tioned Acts and which claimed that the rejection of these two Acts in a ref-
erendum could result in unconstitutional consequences, demonstrated that,
without the disputed Acts, in times of a severe economic crisis, the effective
functioning of the state in important areas of social life, in its economic sys-
tem, and in particular in ensuring human rights, would be jeopardised. The
Constitutional Court therefore concurred with the legislature that the statu-
tory measures intended to prevent such limitations of important constitution-
al values were constitutionally necessary. Without them, unconstitutional
consequences would have occurred. The role of the Constitutional Court is
namely to offer protection from such consequences — regardless of whether
they originate from the will of the National Assembly or that of the people
as the legislature. No one is superior to the Constitution.

6) The Manner of Remedying Unconstitutional Legal Gaps

Effective protection of constitutionality also requires supervision over the
legislature's unconstitutional failures to fulfil its duty. The Slovene
Constitutional Court therefore departed from the Kelsen's model of the con-
stitutional court as the negative legislature. What counts in the role it plays
is the effectiveness of the protection of human rights and of constitutionali-
ty, as well as commitment to constitutional argumentation. As long as these
two requirements are observed, the judicial activism of the Constitutional
Court judges should not be problematic. Human rights and constitutionali-
ty cannot be effectively safeqguarded in any other way than by adopting
declaratory decisions, commanding that the legislature carry out its positive
constitutional obligations, and prescribing the manner of the implementation
of such decisions, which enter the legislative field. In doing so, the
Constitutional Court indeed temporarily assumes the role of the legislature.
But merely as the legislature's assistant. The legislature can namely anytime,
at any moment, adopt an appropriate statutory solution and remedy, of its
own will, the established unconstitutional gap, which is temporarily filled by
the manner of the implementation of the decision of the Constitutional
Court. In fact, in instances and insofar as it does not remedy the gap by
itself, the legislature essentially accepts the temporary manner of the imple-
mentation of the decision that was determined by the Constitutional Court.
Therefore, it can be argued that such a temporary solution also applies in
accordance with the legislature's will, namely with its silent consent.



PE3IOME

B cTtaThe paccMaTpuBaeTCs MOHSITHE HEKOHCTUTYIIMOHHBIX ITPOOEAOB B ac-
IleKTe UX AU depeHnuaum OT KAACCUYeCKUX IPOoOeAoB B IIpaBe, KOTOPhIe
MOTYT OBITH yCTPaHEeHBI OOBIYHBIMHU CYAAMU, W IMPOOEAOB, KOTOPHIE MOTYT
OBITH BOCIIOAHEHBI TOABKO 3aKOHOAATEABHBIM OpraHoM. [lepBhle - MpoGeAbl
B MMO3UTUBHOM mipaBe. EcAM 3aKOH caM IIpeAyCcMaTpUBaeT HHCTPYMEHTHI AAS
BOCIIOAHEHUS TPOOEAOB, OHU (DaKTUUYECKHU He SIBAFIOTCS IIpoOeAaMu B IIpa-
Be. OTCI0AQ CAEAYET, UTO TOABKO HEKOHCTUTYIIMOHHBIE IIPOOEABI SBASIIOTCS
UCTUHHBIMU TTpoOeramu B TpaBe. Ecan mpoben MOKeT OBITH YCTpaHeH IIyTeM
TOAKOBAHUS CyAAMHU 3aKOHa U APYTMX METOAOB IIPABOBOU apryMeHTalluu -
9TO MHUMBIA TPOOeA B IipaBe. HEeKOHCTUTYITMOHHBIA ITPOOEA - TPoOeA, KOoT-
A TpeOyeTcsa IPUHATHE 00S3aTEeABHOTO IIPABOBOTO PEryAUPOBaHMS, KOTOpPOe
OyAeT IIPSIMO U HeNOCPEACTBEHHO PeryAMpOBaTh KOHKPETHYIO CHUTYalMIO.
Takol poOeA He MOKeT OBITh BOCIIOAHEH IIyTeM IIOCAEAOBATEABHOI'O KOHC-
TUTYIJMOHHOT'O TOAKOBAHMS, TaK KaK OyAyT HapylleHBl TakKue KOHCTUTY-
IIMOHHBIE IJeHHOCTH, KaK AOBepUe K 3aKOHY, IIPUHIIUI Pa3AeAeHUsI BAaCTel
WAU 3alpeTa OOpaTHOW CHUABI 3aKOHA.

Aanee B cTaTbe IIPEACTABAEHBI PellleHUd U3 NpelleAeHTHOro IpaBa KoHCTH-
TyuuoHHOro Cyapa CAoBeHMH, Kacarolliyecs IOHATUS HEKOHCTUTYIMOHHBIX
IpOOEAOB.
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POAb KOHCTUTYHNOHHOI'O COBETA
PECITYBAUKU KA3AXCTAH B OBECITEHEHUU
KOPPEKTHOI'O UCITOAB3OBAHUA
ITOHATUMHOTIO ATITIAPATA OCHOBHOTO
3AKOHA KAK I'NABHOI'O CPEACTBA
ITPOOUAAKTUKU ITPABOBBIX
HEOITPEAEAEHHOCTEUN

BUKTOP MAANHOBCKUM
Ynen Koncmumyuyuonnoeo Coeema Pecnyoauxu Kazaxcman

Hacrogmas KoH(epeHIys, Kak U BCe ee IIPEAIIeCTBEHHUIILI, ITPOXOAUT
BeCbMa MHTEPECHO. BOABIIMHCTBO U3 BBEIKA3aHHEIX B AOKAQAAX U B KyAyap—
HBIX OOCYKAEHUSAX OIIEHOK U IPEANOKEHUU II0 YKPENAEHUIO KOHCTUTY-
IMOHAAU3MAa IIOAE3HBI U AdXKe IOYYHUTEABHEI, @ UX peaAr3alius HaBepHSKa
IIOMAET B @KTUB COBEPIIEHCTBOBAHUIO AEAQ, KOTOPOMY MBI BCE CAYKHUM.

23 centabpsa 1991 ropa o pesyabTaTaM IPOBEAEHHOTO pedepeHpyMa Bep-
xoBHEIN CoBeT PecnnyOAMKU NOATBEPAUA HE3aBUCUMOCTH ApDMEHUU.

16-17 pexkaOpsa KazaxcTraH TakKe OyAeT OTMeuaTh 25-AeTHhe IOCYyAAPCTBEH-
HOM HEe3aBUCHMOCTH.

3a IIPOIIEAIlIe TOABI HAaIllM CTPAHBI HAKOIINAN OOABIIIOM OIIBIT KOHCTUTY-
IOWMOHHOT'O CTPOUTEALCTBA.

AXTyaAbHOCTH TE€MbI MOET'O BBICTYIIAEHUS YK€ HEOAHOKPATHO ITOATBEPIKAA-
AACh B TIPEAIIECTBYIONIUX AOKAapaX. Ha HelM akKlleHTMPOBaAM BHUMaHUeE
yBakaeMble [.I. ApyTiOHSH (IOAYEPKMBAA, YTO MHOTHE TPOOAEMEBI B OC-
HOBHOM OOYCAOBAEHBI Ae(PUIIMTOM KOHCTUTYIIMOHAAM3Ma, UCTOKU KOTOPO-
TO B TOM, YTO MOKa He OTpabOTaHbl MHOTHE TIOHATHUS, @ TaKKe ITOAXOABI K
ocHOBHBEIM moHaTuAM), H.C. BoHpaph (CUHUTAIONIUN, YTO HEOOXOAUMO IIOA-
BEPIrHYTh 'AYOOKOMY aHAAWU3y "KOHCTUTYIIMOHHBIE NpPOOeABl” B KadecTBe
mpaBoBoU KaTeropum), A. Hyccbeprep (HamoMHUAA OOIIENPU3HAHHYIO CO-
BEpIIEHHO 3aCAY>KeHHYI0 HOBATOPCKYI0 poAb OcHoBHoro 3akoHa OPI
1949 r. B CO3p@HMU NOHATHUM KOHCTUTYIIMOHHOTO NMAaTPHUOTU3Ma, BEPXOBEHCT-
Ba MIpaBa, YeAOBEUECKOTO AOCTOMHCTBE, OTMETHB, YTO 3a KOHCTUTYIIMOH-
HBIMU MOAEASIMUM AOAJKHA CTOSTH peaArbHas JKU3Hb), S. XeAbreceH (cuuTato-
LIWM, 4YTO TEPMUHEBI KaK pa3s IBASIOTCS CEPALLEBUHON, 3aA0KEHHON B KOHT-
POABHOM CHUCKe, KOTOPHIM o0s3aTereH AAd rocypapcTsB, HITO, moauTtu-
YeCKUX IIapTUU, MeXKAYHAPOAHBIX opraHu3anui: “"Hy>KHBI CTaHAQPTHIL, AEUCT-
ByIOIlIie B AIOOOM CHUTyalluM U B AIOOOM CTpaHe') U ApyrHhe KOAAETH.



KoncmumyuyuoHHble NOHAMUA U MepMUHbl — KAIOYeBOU acnekm u Henpe-
MEeHHbIU KOMINIOHEHM (gesimeAbHOCMU OpPraHOB KOHCMUMYUUOHHOIO KOHM-
poas, B ToM unucae u Koucturynuonuoro Cosera Pecniydbanku Kaszaxcras.

Ka>xpBIM M3 TepPMUHOB IIPEACTaBAseT COOOM OCOOBIM MHCTPYMEHT II03Ha-
HUS U OTOOpa>keHUsI KOHKPETHBIX OOBEKTOB PeaAril KMU3HU, MBICAUTEAD-
HOU AesTeABHOCTH YeAOBeKa U HayuyHoro mupa. OHU KaK pa3 U eCTb O0AU-
YeHHBIe B CAOBA OIIPeAeAeHHBIe CTAHAAPTEI, Hecyllue B cebe Hauboaee BasK-
HYI0 HH(OPMALUIO O CyTHU U COAEeP’KaHUN OOBEKTa, KOTOPask BIIOCAEACTBUU
AOAJKHA BBICTYIIMTH 3TAAOHOM AAS IIOHMMAaHHS M MCIOAB30BaHUHA B oOyue-
HUY, PA3AUYHBIX HAyYHBIX AMCKYCCUSX, IIPABOBOM PETryAUPOBAHUU U KOA-
AU3WOHHBIX CUTYAllUAX, pa3pellaeMBIX NOCPEACTBOM IIpaBa. OTCyTCTBHE
TaKUX aBTOPUTETHBIX OOIeNIPU3HAHHBIX WHCTPYMEHTOB-CTAHAAPTOB AU
cBoeoOpa3Hag "Urpa CAOBaMHU' MCKAIOYAET BO3MOKHOCTH MOHUMAaHUSI MeXK-
Ay KOAAETaMU U3 Pa3HBIX CTPaH, YYeHBIMU U IOPUCTaMU-IIPAKTHKAMU, I'OCy-
AAPCTBEHHBIMM OpTraHaMU IIPaBOTBOPUYECTBA U IpaBompuMeHeHUs. Bo3HU-
KaeT CUTyallus "pas3roBopa Ha pa3HBIX A3BIKax" U, KaK CAEACTBHe, Heollpe-
AEAEHHOCTeH B IIpaBe, UpeBaTasl HapylleHHeM NIPaBOIOPSAKA, IpaB U CBO-
60A YeAOBEKa U TPaKAQHUHA. DTO SIBASIETCS HEAOIYCTUMBIML.

B opHOM M3 exxeropHnIx nocraHmii KoncrurynuonHoro Coserta PecniyOau-
Ku KasaxcTaH O COCTOSSHUM KOHCTUTYLLIUOHHOM 3aKOHHOCTU B PecmryOanke,
IIOATOTOBAEHHBIX Ha OCHOBE aHAAM3a UTOTOBBIX pelleHuM KOHCTUTYIIMOH-
Horo CoBeTa U ero MHBIX eXEeroAHBIX IIOCAAHUY, BO FAABY yTAd IIOCTaBA€HA
CAEAYIOUIas PeKOMEeHAAQITUS.

IlepBoe. CAOKHOCTE KOHCTHUTYIIMOHHOU MaTEpUH, MHOrooOpasue U IIOA-
BUYXKHOCTb OTHOIIIEHWN KOHCTUTYIIMOHHOI'O PEeryAupoBaHUs, OObeKTHBHAas
3BOAIOIIUSA BCEX CTOPOH JKU3HU Ka3axCTaHCKOr'o o0lecTBa TpeOyroT be3yc-
AOBHOI'O y4ema CMbICAQ KOHCIMUMYUUOHHBIX UeHHocmel, IOAOXKeHuU u
HOpPM KakK OpU NPUHATHUHN, TaK U MPUMEHEHUM 3aKOHOB, d makxe ocobol
ujenemuAbHOCIMU B UCNOAb30BAHUU KOHCMUMYUUOHHOIO NOHSMUUHOIO an-
napama. B mepmunax, ucnoAb3yemblx B mekcme OCHOBHOIO 3AKOHA, BONAO-
WeHO cogepXKaHue BaKHelwux oOujeCmBeHHbIX OMHOUWEeHUL, COCTaBASIIOMIUX
OCHOBBI KOHCTUTYIJMOHHOTO (OOILLECTBEHHOIO) CTPOS, B3aMMOOTHOIIEHUU
AUYHOCTH U r'OCyAaQpCTBa: IPe3UAEHTCKas hopMa IIpaBAeHUS, YHUTAPHOCTh
rOCyAQPCTBEHHOI'O YCTPOMCTBA, KOHCTUTYLIMOHHEBIE IIpaBa U CBOOOABI YEAO-
BeKa U I'Pa’KAQHMHA, CUCTeMa BBICLIMX M MECTHBIX I'OCYAAPCTBEHHBIX Opra-
HOB u Apyrue. KoppekmHocmb UCNOAb30BAHUS COOMBEMCMBYHOUWUX NOHA-
muill HepegKo onpegeAsitoujuM 0O6pa3oM BAUsiem HA COgepKAHUEe U HANDPABAEH-

! BHepBLIe AdHHAsSA HpOGAeMa IIOABEPTrHyTa KOMIINEKCHOMY HCCAEAOBAHUIO pOCCHﬁCKHM TocypapcCT-

BoBepAOM B.E. UupkuHbIM. Pe3yAbTaThl aHaAM3a COBCEM HEAABHO OOOOIIEHBI B ero KHuUre KOHCTUTY-
LIMOHHAasl TepMUHOAOTUs: MOoHOorpadus /B.E. Hupkun VHCTUTYT 3aKOHOAQTEABCTBA U CPaBHUTEABLHOTO
npaBoBepeHust ipu [lpaButeabctBe Poccuiickont @epepanvu. — M.: Hopma: UHOPA-M, 2013. B
KavecTBe IpUMepa AOKTPUHAABHOTO TOAKOBAHMSI KOHCTHUTYIIMOHHO-IIPABOBHIX TEPMUHOB OTMEYaeM
KHUTY, TIOATOTOBA€HHYIO C.A. ABaKbJHOM, 3aBEAYIOUIUM KadeApPOM KOHCTUTYIIMOHHOIO U MyHMITUIIAAL-
HOro mpaBa MOCKOBCKOrO rocyHuBepcurera uM. M.B. AoMoHOCOBa, KOHCTUTYIMOHHEBIN AEKCHKOH:
T'ocypapCTBEHHO-IIPABOBOM TepMHUHOAOTHYECKUH croBaph /C.A. ABakbsiH — M.: FOctumuugopy, 2015.
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HOCmMb npapomaBopuecmsa, nocAegyrowero npuMeHeHusli 3dKOHOB U gpyrux
HOpMQmMuBHbIX NPABOBbIX axmoBs?Z,

TepMUHBI KOHCTUTYIIMOHHOTO IIpaBa HeCyT B cebe UMEeHHO KOHCMUMYUUOH-
HO-NpaBOBoOe cogepKaHue, Komopoe, B KOHEUHOM cueme, onpegeAsiemcs nep-
BocmeneHHOU 3Hauumocmbio npegmema Koncmumyyuu. VIX TOYHOE HAH,
HaoOOpOT, HETOUHOEe (POPMYAUMPOBaHME O3HadYaeT aAeKBaTHOE UAM HCKa-
JKeHHOEe MOAEAVPOBaHMNE Ba>KHEUIITUX ITOAUTUKO-IIPABOBBIX U HAEOAOTH-
YeCKUX KOHCTPYKIIMU C MOCAEAYIOIINM IIPOEKTUPOBAHUEM B CO3HAHUE AO-
A€V U BOIIAOIIEHUEM B AeNMCTBUTEALHOCTb.

CMmeHna ¢opmMmalimu, TpaHcopMalimgd U MOAEPHM3AIIUSA TPON3BOAITCS Yepes
KOHCTUTYILIMOHHBIE MOAEAM HHCTUTYTOB M IIOBEAEHUS, CKOHCTPYHPOBAaH-
Hble IIOCPEACTBOM COOTBETCTBYIOIUX TEPMUHOB. HeTouHOEe ITOHUMaHue Tep-
MMHOB MOJKET TaK)Ke HeBEPHO OIIPeAEASTh BEKTOPHI HAyYHBIX NCCAEAOBAHU.

[ToBepxHOCTHOE, Ha YPOBHEe [ Kypca By3a, TPAKTOBAHUE AQET HUCKaKEHHOE
IpeACTaBA€HHE O Kal3aXCTAaHCKOM "Ipe3upAeHTCKOU (opme mnpaBaeHUA',
IIOCKOABKY OHA He BIIMCHIBAETCd B YUCTBIE "MOHapxmuu' U "pecrnyOAuku’.
A BOT eCcAUM INOCMOTPETH Ha COBPEMEHHYIO 3BOAIOIHIO (DOPM IIPABAEHUS C
MIO3ULUNM B3aUMOIIPOHUKHOBEHUS IIPU3HAKOB PECIyOAMK B MOHApPXUH, U
HAOOOPOT, W MNOIBAEHUSI CMeNIaHHBIX (DOPM IpPaBAEHHUS, 3TO MOXKET BbI-
BeCTHU HA IIPABUABLHBIN U IIEPCIEKTUBHBIN AAS HAYKM IIyTh. BepAb MHOruMe, B
ToM unucAe u A. Hyccbeprep, cpaBHuBaioT cratyc [1pe3upenra OPI' ¢ mo-
HaApXOM B COBPEMEHHOU MOHapxuu. VI ecAu BHIAEAUTH B KauecmBe IAABHOTO
NPpU3HAKa (popmbl NPABAEHUA KOHCMPYKUUIO NPUHUUNA DPA3geAeHUs BAAC-
metl, morga u HQWda npe3ugeHmcKkas ¢opma NPABA€HUS CTAHET OOAee IIO-
HATHOMN U BIIOAHE IIPUEMAEMOMU.

B Koucrurymnum Ka3zaxcraHa rocypapcTBeHHAd BAACTh OIpeAeAeHa B KauecT-
Be eguHOU u ocyujecmBAfeMoU "Ha ocHOBe KOHCTHUTyIIUM U 3aKOHOB B
COOTBETCTBUM C IPUHIUIIOM €€ pa3peAeHMd Ha 3aKOHOAATEABHYIO, HCIIOA-
HUTEABHYIO U CyAeOHYIO M B3aUMOAEUNCTBUS MEKAY COOOM C HUCIIOAB-
30BaHUEM CHCTEMBI CAEpPsKeK U NpoTuBOoBecoB". C pa3pereHreM BCe BPOAE
Obl TTOHATHO. A BOT €AMHCTBO BBI3BIBAET HecorAacue. I'AaBHBIM oOpazom
IIOTOMY, UYTO O HeM fKOOBI He roBopurm AX. NAokk u IIl. MoTeckré. Aa u
caMO paspeAeHre HallPaBAEHO HPOTHB eAMHCTBa. KoHeuHO, 3TO Tak. OA-
HAKO, BO-TIEPBBLIX, pa3pAeAeHUe BAACTeN HalpaBA€HO OPOTHUB (PEOAAABLHOTO
a0COATIOTH3MA U MPOTUB ITOAHOBAACTHSI COBETOB HAPOAHBIX AECITYTaTOB U APY-
TMX BApHMAaHTOB KOHIIEHTPAIIMM BAACTH B OAHHX PYyKax (He NPUHIIMIINAABHO
KOTO — MOHapxa, NPe3uAeHTa, MapAaMeHTa HWAM MpPaBUTEALCTBA). OAHAKO
a0COAIOTHOE pa3AeAeHHe BAACTEW OTPHUIAETCI HAPOAHBIM CYBEPEHUTETOM,
OYeHb MHOTUE TOBOPAT O HEOOXOAMMOCTH AAS BCEX OPraHOB CAA’KEHHOM pa-
OOTHI Ha Ba)KHEUIINX HAIPAaBAEHHMAX. K TOMy >ke B OOIeCTBax CYIEeCTBYIOT
U HETOCYAAPCTBEHHBIE MHCTUTYTEI 00eCIledeHNdI COTAACOBAHHOCTH ITapAaMeH-
TOB UM IIPABUTEABCTB U T.A. A KaKWe HOPMEI O «B3aUMOAEUCTBUUY, «CyOCHU-

* TMocaamme KouctuTymumonnoro Coseta PK or 19 wmoms 2014 t. N2 09-3/1 «O cocrosHUR
KOHCTUTYLIMOHHOM 3aKOHHOCTH B PecmyOamke Kaszaxcra».



AVApPHOCTH» M «B3aUMOAOIIOAHSEMOCTH» BETBEH CYIIECTBYIOT B KOHCTUTY-
UMSIX APYTUX CTpaH?

IToab3yace npucyrcTBueM Ha Hauler Kondepennuu ysakaemoro 5. Xeab-
receHa — IlpeacepaTens HayuHoro coBeta BeHeqmaHCKOM KOMUCCHUY, IIPU-
3BIBAI0 CBOUX KOAAEr-YUeHBIX CKOHIIEHTPUPOBATEH OOABIIIE BHUMAHUS UMEH-
HO Ha COBPEMEHHBIX TeHAEHIUSIX Pa3BUTHUSA KOHCTUTYIMOHHOI'O IIPaBa,
rOCyAQPCTBEHHOU BAACTH U MHCTUTYTOB I'OCYAAQPCTBaA.

OOuenpuHATHIE B NpaBe MepMUHbl U me, KOmophle HA NepBblll B3rAag ume-
lom cyry6o ompdacAeByl0 NPUHAGAEKHOCMb, HECYM B cefe KOHCMUMYUUOH-
HYIO HATPY3KY.

Hanpumep, HenocpeapcTBeHHO B KoHcTutynum Pecnyoanku Kazaxcras yc-
TAHOBAEHBI CPOKM IIPOM3BOACTBA OIPEAEAEHHBIX ACUCTBUM (HACTyIAEHUS
IOpPHUAVYECKUX (DAKTOB): B IyHKTe 2 CTAThU 106, TOANIYHKTe 2) cTaTthu 44 (B
YaCTH, COTAACHO KoTopol Ilpe3mpeHT PecniyOAMKM TOAIMCHIBAET IIPEA-
craBAeHHBIN CeHaToM [lapaaMeHTa 3aKOH B TedeHMe OAHOT'O Mecslla, OOHa-
POAYeET 3aKOH AMOO BO3BpalllaeT 3aKOH UAU OTAEABHBIE €TI0 CTaThU AAS IIOB-
TOPHOI'O OOCY’KAE€HUS U TOAOCOBAHUA), B IIYHKTaX 2 U 3 CTaTbM 51, MOAITYHK-
Te 2) MyHKTa 2 CTaTbu 54, IyHKTe 3 CTaThu 59, IyHKTe 7 cTaThu 61, MyHKTe
2 craTteu 63, myHKTe 3 cTarbu 71, myHKTe 3 cTaThu 73, IyHKTax 1, 2 u 4
cratbu 91, myHkTe 1 ctateu 94, crathe 94-1.

HecMoTpss Ha TO, 4TO HEPEAKO B CIIOPHBIX CHUTYAIIUSAX OIPEAEAEHUSA IIPO-
LeCCYAABHBIX CPOKOB IO QHAAOTMHU NPHUMEHSIOTCS NPAaBUAA I'PA’KAGHCKOTO
HPOLIECCYAABHOT'O IIPABA, B OTHOLIEHUW KOHCMUMYUUOHHBIX CPDOKOB 3TOTO
CAEAATh HeAb3s. Tak, B CBA3M C TeM, 4TO [lapaaMeHT Kak BBICIINM IIPEACTA-
BUTEABHBIU OpraH paboTaeT CeCCHUOHHO, MOJKET AW YKAa3aHHBIM MeCIdYHBIN
CPOK AASI PACCMOTPEHMsI BO3PaKeHUM [AaBBI roCcypapCTBa HNPEepPHBIBATHCH,
€CAW OH COBIIQAA€eT C IIapAAMEHTCKUMHU KaHWKyaaMu? Kak caepyer ompe-
AEAITh HAYaAO U OKOHYAHWE CPOKOB, YCTAHOBAEHHBIX B KoHcTUTyIuu B
ropax? JAaHHBIE W APYTHE BONIPOCHE OBIAM IIOCTaBAEHEI [IpeMbep-mu-
HUCTPOM B oOpaiteHnu B KoHcTUTyIIMOHHBIN COBET.

Korcrurynuonnsi CoseT B HopMaTUBHOM NOCTAaHOBAEHUM OT 13 anpead
2012 r. "O06 odunuarbHOM TOAKOBaHUM HOpPM KoHcTHTynum PecnyOauku
Kazaxcran 1no BONPOCY HMCYUCAEHUS KOHCTUTYIIMOHHEBEIX CPOKOB' IIPEA-
CTaBUA OTBETHI Ha nocTaBAeHHBIEe [IpeMbep-munHucTpoMm PK Bompocwl. Tem
CaMBIM IIOATBEPAUB BBLICUIMYM YPOBEHL MMEHHO KOHCMUMYUUOHHbIX CPOKOB
U NOPAgKA UX UCHUCAEHUSA, BblBegsi MAaKuM oOpa3om ux u3 cgepnl gelcmsus
UHBLIX ompacaell 06bYHOr0" NPOUECcCyaAbHOro npasd.

AAS pearr3aliui TPABOBBIX IMTO3UIIMM AA@HHOTO penieHud 3 okTaopsa 2013 r.
OpuHAT 3akoH “"O BHeCEHWM H3MEHEHWM U AONOAHEHHN B HEKOTOphIe
KOHCTUTYILIMOHHBIE 3aKOHBI PecrryOArky Ka3zaxcTaH 0 BOIIPOCaM HUCYHCAe-
HUS KOHCTUTYIIMOHHBIX CPOKOB'.

YHucTtorta KOHCTHTYHHOHHOﬁ TEPMHWHOAOTYN HAXOAUTCSA ITOA BAUSHHUEM pPA3-
AWYHBLIX OOCTOSITEABLCTB. B IIepBYIO O4epeAb TaKUX OO'BEKTUBHBIX (paKTOpOB,
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KaK pa3Bumue npegmema NPABOBOIO PEryAUPOBAHUS, NOSIBAEHUE HOBbIX
006uWeCMBEHHbBIX OMHOWeEHUl, NOPOXJAWUX NPUHSAMUE HOBbIX 3AKOHOB U
UHBbIX NDABOBBIX GKMOB.

B nmynkre 2 cratbum 1 Korcrurynum Kasaxcrana 1995 r. BnepBble OBIAK
C(hOpPMYAMPOBAHEL U 3aKPENAEHBl OCHOBOIIOAATAIOIINE IIPUHITUNIEL AeITEAD-
HocTU PecnyOamkm KaszaxcraH: OOIIeCTBEHHOE COTAACHE U IIOAUTHYECKAasd
CTaOUABHOCTBH, 3KOHOMHWYECKOE PAa3BUTHE Ha OAAro BCErO HApOAQ, Kasax-
CTAHCKUU IIaTPUOTU3M, PellleHre HauboAee Ba’KHBIX BOIIPOCOB rOCYyAApPCT-
BEHHOM >XU3HU AEMOKPATHUECKHMM METOAAMU, BKAIOYAs TOAOCOBAHME Ha
pecnyOAMKaHCKOM pedepeHAyMe AU B [lapaameHTe.

BeneHueM BpeMeHU CTAaaO POKAEHME TEPMHHOB “copuasbHOe” M “rocy-
AAPCTBEHHO-4AaCTHOE" MapTHEPCTBO, 'TOCYyAApPCTBEHHAs yCAyra', “DAeKT-
POHHOE INIPAaBUTEABCTBO', "3AEKTPOHHAA AEMOKpATUA" U APYTUX, KOTOPBIE
HBIHYE IIMPOKO M IIPOYHO BOIIAU B AENCTBYIOIee IIpaBO U B HayKy. [lpu-
4yeM AQHHBIU IIPOIECcC IPOUCXOAUT He TOABKO «''CcBepxXy — BHHU3" — OT
KOHCTUTYIITUOHHOTO TIpaBa K APYTUM OTPACASIM, HO M B OOPATHOM IOPIAKE
"cHM3y — BBepX' — KOrAQa KOHCTUTYIMOHHOE IIPABO IIOAIIMUTHIBAETCS
UAESIMU OTPacAel MpaBa M KOMIAEKCHBIX 3aKOHOAATEABHBIX 0Opa30BaHMU.

[TpoucxopuT cBoeoOpa3Hoe MHepeTeKaHue IMYyOAMYHOIO IpaBa U YaCTHOTO
IIpaBa B €AMHOM IIPABOBOM COCYA€E IIOA Ha3BaHMEM “AeNCTBYIOIee IIpaBo”
uAr "HayKa opucnpypeHinus”. HoBble IpaBOBBle MHCTUTYTHl BO3HUKAKOT
Tak>Xe MOCPEACTBOM HUMIIAEMEHTAIlMU HOPM Me>XAYHAapOAHOTO IIpaBa B Ka-
3aXCTaHCKOe 3aKOHOAATEALCTBO.

OnpepereHHYIO CAOKHOCTD B Ka3aXCTaHCKYI0 KOHCTUTYIIMOHHO-IIPABOBYIO
TEPMUHOAOTHUIO TPUBHOCUT NPOHUKHOBEHUE (3aUMCMBOBAHUE) UMeEWUX
npumeHeHUe B UHbIX NPABOBHIX CUCMEMAX UHOCMPAHHBIX MEepMUHOB, d
mMAaKKe UX HemOYHble CMbICAOBble nepeBoghbl. Aa’ke, Ka3aaoChb OBI, TAKOU
OOIIENTPUHATHIN U TOHSATHBIM TEPMUH KaK '3aKOH" MMeeT AAAEKO He OAU-
HaAKOBOe CcoAeprKaHMe. B cTpaHax oOIero mpaBa (@HTAOCAKCOHCKOMN CHCTe-
MBI IpaBa) B IIIMPOKOM CMBICAE CAOBA "“3aKOHOM" IIPU3HAETCS IMOAAEKAIIAsA
cypeOHOM 3amuTe Ar00ass HOpMa IIHMCAHOTO MAM  HENMCAHOro IpaBa. B
Y3KOM CMBICAE CAOBA "3aKOH" — 3TO aKT, IIPUHATBHIA IIapAAMEHTOM (CTa-
TyT), KOTOPBIA Ha AGHTAUMCKOM s3BbIKe MMeHyeTcd act. B cTpaHax KOHTH-
HEHTAABHOTO TIpaBa (poOMaHO-TepMaHCKas CUCTeMa IIpaBa), B TOM YUCAE U
B Kazaxcrane, mpeoOAapaeT KOHIENIIUA 3aKOHA, KaK aKTa IlapAaMeHTa (3a
OueHb HEOOABIIUMHU HCKAIOUEHUSMU, KOTAQ MPaBOM U3AQHUS 3aKOHA MO-
KeT ObITh HapeneH [pe3upeHT PecriyOAMKE B IOpSAKE “AEAETHPOBAHHOIO
3aKoHOopaTeAbCcTBA'"). IlpuMmensgemas B Kasaxcrane dopma "“KOHCTUTY-
IIMOHHOI'O 3aKOHA" CPOAHU MHOCTPAHHOMY "OpraHMYeCcKOMY 3aKOHY'. B oT-
AEABHBIX TPAaH3UTHBIX CTpaHaxX "d4pe3BBbIUaliHBIM 3aKOH' — He eCTh 3aKOH,
IPUHATHIM B YCAOBUSAX YpPEe3BBIYANHOIO IIOAOJKEHHS, a HEPEAKO 3aKOH,
IpeAyCMaTpUBAOLINY BpeMeHHble OrpaHUYeHUs Ha Te UAU UHBIe YCTaHOB-
A€HUS KOHCTUTYLWM, TaK HA3bIBAEMBIU "KOHCTUTYIIMOHHO-HAPYIIAIOIIUNI
3aKOH". Aa U caM I'AaBHBIU TepMUH "KoHcTUTylua" B KaszaxcraHe, Beauko-



Oputanuu, Mapauae, llIBermuu 1 HEKOTOPHIX MHBLIX CTpaHaX, He MMEIOIIUX
IMCAHOM (KOAM(UIIMPOBAHHOM) KOHCTUTYIIMY, IIOHUMAETCs MIOo-pa3HoMy. B
3apy0Oe’kKHBIX CTpPaHAX TEPMUH "HAIIMOHAABHOCTH' dallle BCEro IpuMe-
HSETCS AAS XapaKTepUCTUKU NPHUHAANEKHOCTH AMIlA K I'OCYAQPCTBY, TO
€CTh KaK CUHOHUM "TPa>XAa@HCTBO', TOTAA KaK B IIOCTCOBETCKOU TPAAUIINU
"HAIITMOHAABHOCTL" O3HAuaeT 3THUYECKYIO IIPUHAAAEIKHOCTh YEAOBEKA.

Hepeapko XypHaaucmamu u gpyrumu HecheuyuaAucmamu npasBa B obopom
BBOgAMCA XAeCmMKUe CAOBOCOUemaHus, Bpoge Obl NOHSAMHbIE gASL W UDPOKOIO
Kpyra noaAb3opameaiel, HO B gelCmMBUMEAbHOCIU UCK@Karouwue IeHepaAb-
HYIO CyWHOCmMb MOI0 UAU UHOTO CleyuaAbHOro mepMuHa. Hampumep, ans
NIpHAQHUS OCOOOM Ba’KHOCTHU ['pakpaHCKOMY KOAEKCY OH UMeHyeTCs "3KO-
HOMMYECKOU KOHCTUTyIMeN", HanOroBBI KOAEKC — “HAAOTOBOU KOHCTHU-
Tynuen", ITpeAIpUHUMATEABCKUAN KOAEKC — "KOHCTUTYLUEN NPEANPUHU-
MaTeAaq'. Torpaa Kak AASI BCeX TpeX KOAEKCOB U BCeX HMHBIX 3aKOHOB U
HOPMATUBHBIX MPABOBBLIX aKTOB, IPU BCEeN 3HAUMMOCTU Ka>KAOTO K3 HUX,
KOHCTUTYyLIUS OBblA@ M OCTaeTCs eAMHON U eAWHCTBeHHOM. Bo Bpemsa du-
HaHcoBoro Kpuamca 2008-2009 ropoB B eBpOMNENUCKUX CTPaHaxX CTAaAO MOA-
HBIM OOMAHOE AAS CTPaH M HelPaBUABHOE II0 CBOEM CYyTH CAOBOCOYETaHUEe
"cyBepeHHBle AOATH". C IOHATHEM CyBepeHHUTeTa TaKykKe CBS3aHa AOATAs
AUCKYCCHS Ha TeMy TOI'O, YTO IlepepaeT rOCypAapCTBO HAAHAIIMOHAABHBIM
(MHETerpallMOHHLIM) OpraHaM — 4YacTb CBOETO CyBepeHUTeTa UAU OIIpepe-
A€HHBIe IIOAHOMOYHSI CBOMX OTAEABHBIX I'OCYAQPCTBEHHEBIX OpraHoB. OngaTh
>Ke HeIlpaBUAbHAs KOHCTPYKIMSA 'HepepaeT 4acTb CyBepeHHTeTa" OTIy-
IrMBaeT CTPAHbBI ¥ HAPOABL OT IIOAE3HOT'0 AT HUX MEKAYHAPOAHOTO COTPYA-
HudecTBa. UIupoKkoe mCHOAB30BaHHE B XapakKTepuUCTHKe EBpormeiickoro
COI03a CAOBOCOYETAHMs "CyIeprocypapcTBO’ WAU ‘“CcyllepAepsKaBa” BBI3EBI-
BaeT OTTOp>KeHUe EBpPOCOIO3a Y OTAEABHBIX CTPaH U IIPUBOAUTCSI B 000OC-
HOBaHUe BbIXOAAQ U3 EBpocorosa (BeaukoOpuranuu B 2016 ropy, Tak Ha3bl-
BaeMbI Brexit).

B KazaxcTaHCKOM 3aKOHOTBOPUYECKOM IPAKTHKE BCTPEYAIOTCS CAydYam He-
QyTEeHTUYHOTO ITepeBOAA TEPMMHOB C Ka3aXCKOTO 43bIKa Ha PYCCKUMN UAU C
PYCCKOro g3bIKa Ha Kazaxckuii. Koucturynuonusiti CoBeT AaBaA OTpHIla-
TEABHYIO OII€HKY TaKMM CAy4YasM, TOAYEPKUBas, YTO AQHHOE OOCTOITEABCT-
BO MOJKET CTaTb OCHOBAHUEM AAS TPHU3HAHUS 3aKOHA IIPOTHWBOPEYaluM
Koncrurynuu.

06111;61?[ CUTyallyusl YCAOXKHAETCAd 1 TeéM, 94TO B OAHU U Te XK€ CAOBA U CAOBO-
CoUYeTaHusd rpucmamu, noAumoAoramu u 3KOHoMucmamu BKAAGblBAemcs He
Bcerga paBHOLLeHHblLVl CMBICA, BaerHAeHHBIﬁ KOHCTHTYHHeﬁ 1 3aKOHaAMMHU.
Mo>xeT OBLITH B 3TOM KpoeTcia OAMH M3 apryMeHTOB B IIOATBEPIKACHUE
BBIBOAA CYABN M. EAYH_II/I‘-Ia O TOM, UTO KPUTHUKA KOHCTUTYLIMOHAAN3MA UC-
XOAUT OoAee OT IIOAUTOAOTOB, YeM OT IOPpUCTOB.

B cOBpeMEeHHBIX YCAOBHSX MHOTO CAOJKHOCTEM BO3HUKAET B CBSA3U C IIPU-
MeHeHHeM TepMHUHA 'TOCyAapCTBEHHOE VIIpaBAeHHe', "“OopraHel Trocy-
AAPCTBEHHOTO yIIpaBAeHUA". BepAb AO HepaBHETO BPEMEHM B YCAOBHUSAX CO-
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BUKTOP MAAVMHOBCKNY. KOHCTUTYLHNOHHBIVN COBET PECITYBANKU KA3AXCTAH

BETCKOU pPeCyOAUKHU 3TU TEPMUHBI HECAU CMEBICA, KOTOPBIN, MATKO T'OBOPS,
He BO BCEM BIHCHIBAETCS B KOHIIETIIUIO Pa3AeAeHUs BAACTEMN.

Ans MeHs1 TIOHSTeH HpusbiB A. Hyccbeprep K HaM — IOPUCTaM MCIIOAb-
30BaTh (rrocodcKkue KaTeropuu. OAHAKO IIPU 3TOM CAEAYeT U IIPeACTa-
BUTEASIM APYIMX T'YMaHUTApHBIX 3HAHUN C MaKCHMaAbHBIM BHUMaHUEM
OTHOCHUTBCS K KaTeTopHsIM, pa3paboTaHHBIM MMEHHO IOPUCTaMMU.

27 Hosa6pa 2000 r. [TapraMeHTOM OBIA TPUHAT HYKHBIM M IIOKAa3aBIINM Ha
IIPaKTHKe CBOIO MOAE3HOCTh 3aKOH "O0 apAMUHUCTPATUBHLIX IIpollepypax’,
TTOATOTOBAEHHBIM 3KOHOMUYECKUMHU BEAOMCTBAMMU.

B myskTe 2 ctathu 1 3aKoHa 3aKpemAeHO cAaepylolee: "Ilop rocypapct-
BEHHBIMU OpTaHaMHU TOHUMAIOTCSI roOCygapCmBeHHblE YUDeXKgeHUs, YIIOAHO-
MoueHHBIe KOHCTUTYIIVIEN, 3aKOHAMY, MHBIMU HOPMAaTUBHBIMU ITPABOBLIMU
aKTaMM HA OCYIIEeCTBA€HME OT MMEeHM rOCyAapcTBa (PYHKIHMU Io: 1) m3-
AQHUIO aKTOB, OIPEAEASIONINX 00IIe00s13aTeAbHBIE TPABUAA TIOBEACHUS; 2)
VIIPAaBAEHHUIO U PETYAWPOBAHUIO COIMAABHO 3HAUYMMBIX OOIIECTBEHHBIX
OTHOIIEHUY; 3) KOHTPOAIO 3@ COOAIOAEHUEM YCTAaHOBAEHHBIX TOCYAAPCTBOM
0011e00493aTEABHBIX IIPABUA TOBepeHUd". B 3ToM (OpMyAWpPOBKE HAIIAU
BOIIAOIIIEHNME MOAXOABI 9KOHOMUCTOB W (DMHAHCHUCTOB.

OAHAKO B IIPABONIPUMEHUTEABHON U HAYYHO-TIEAATOTUYECKOMN IIPAKTUKE BO3-
HUKAM BeCbMa CTpaHHBIe AucKyccuu. Beap HU IlpesmpenT PecnyOauky, HuU
ITaparamenT, Hu IlpaBureabcTBO, HU KoHCTHUTynMOHHBINM CoBeT uAM Bep-
x0BHBIU Cyp TOCYAQPCTBEHHBIMU YUpEXACHUAMHM He gBadroTca. OHU He
YYaCTBYIOT B TPaXAQHCKO-IIPABOBBIX OTHOIIEHUIX. OnpepereHHBIE CAOXK-
HOCTH HAOAIOAAAMICH U IIPU IIPOBEACHUU AAMUHUCTPATHUBHON pPedOPMEI.
Koncrurynuonsbli CoBeT BBICKA3aA Ha 3TOT CUET CBOU IIOKeAaHus. Heko-
TOpBIe M3 HUX OBIAM pearn3oBaHbl 3akoHoM PK ot 10 gmBapa 2011 r. "O
BHECEHUM M3MEHEHUU U AOIIOAHEHUU B HEKOTOPBIE 3aKOHOAATEABHEIE AKThI
PecnryOamkm KazaxcTaH IO BOIIpocaM IIPOTHBOpPEYMY, IPOOEAOB, KOAAM3UU
Me>KAy HOpPMaMM IIpaBa PA3AMYHBIX 3aKOHOAATEABHBIX AKTOB U HOPM,
CIOCOOCTBYIOIINX COBEPIIEHUIO KOPPYIIIMOHHBIX TPAaBOHAPYIIEHNN" .

3Aaechk, B EpeBaHe, 3a ABa AHSA paOOThI MBI HEOAHOKPATHO CABIIIAAM O KOHC-
TUTYLIMOHHON MeApUIINHe ([IepAUaTPUU U AdKe XUPYPruu), KOHCTUTYIIMOH-
HOU MaTeMaTHUKe, KOHCTUTYIIMOHHOU 3KOHOMUKE...

AyMaeTcs, 9TO B XOA€ OTPabOTKK OCHOB U AeTareld KOHCTUTYIIOHHOTO MO-
HUTOPUHTA IleAecOO0OpPa3HO MaKCUMaAbHO COTAACOBATh 9KBHBAAEHTHYIO Tep-
MUMHOAOTHUIO, YUECTh O0IIe AAST BCEX ITOAXOABI U IIPAKTHKY HaI[MOHAABHOTO
AEUCTBYIOIEro Ipasa.

Eme pa3 mO3ApPaBASIIO KOAAET C POXKAEHHEM HAIlero OOIero MAAAeHIa -
Me>XAyHapOAHOIO @aHAAMTHMUYECKOro IeHTpa “KOHCTUTYIIMOHHAas KyAbTypa'.
YBepeH B ero IIpeKpacHoOM OyAylleM, IIepCIeKTUBHOU U 0CO00 NO3UTHUBHOU
POAU B CHATHM MHOI'MIX COBPEMEHHBLIX KOHCTUTYLMOHHBIX IlepuneTuil. Aa-
BalTe Bce BMeCTe ellle pa3 ImoxxkeaaeM eMmy “Ak 2Koa" - “Cseraoro Ilytu"!



SUMMARY

The article raises the issue of the correct use of the conceptual apparatus
of the Basic Law of the Republic of Kazakhstan as the main means of pre-
venting the legal uncertainty.

The author notes that the constitutional concepts and terms are key aspect
and indispensable component of the activity of the constitutional control.
The terms used in the text of the Basic Law embody the most important
content of social relations that constitute the foundations of the constitu-
tional system. The terms of constitutional law contain constitutional-legal
content which is determined by the paramount importance of the subject
of the Constitution. The author also stresses that the purity of the consti-
tutional terminology is influenced by a wide variety of circumstances.

Certain complexity in constitutional and legal terminology of Kazakhstan
brings to penetration (borrowing) of foreign terms. The overall situation is
complicated by the fact that the lawyers, political scientists and economists
may not use the same words and phrases by the meaning implied by the
Constitution and laws

The author concludes that it is appropriate to harmonize the maximum the
equivalent terms taking into account all common approaches and practices
of the current national law.
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THE CONSTITUTION
AS A PHILOSOPHICAL QUESTION

LUIGI VERO TARCA
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1. Philosophy and Constitution

According to my studies and competences, I would like to give a philo-
sophical contribution to some problems concerning the theme of
Constitution. First of all I have to explain what I understand for philosoph-
ical point of view. Briefly spoken, I could say that the philosophical dis-
course concerns the whole, and especially the whole seen as positive. As
such it deals essentially, on the one hand, with themes like the totality
(from an objective point of view) and the universal (from a subjective point
of view), and, on the other hand, with the relation to the negation and the
negative, and hence with questions like foundation and value. This is suf-
ficient to show the strong similarity existing between the question of
Constitution and the philosophical issues. The main reason of this similar-
ity depends on the very fact that both regard a dimension which is essen-
tially universal, and precisely concern universal values (i.e. the reality that
is positive with respect to totality).

So, the philosophical approach deals with the fundament of the value of
Constitution, and therefore with the conditions on which it is possible to
overcome some peculiar difficulties, such as, for instance, the conflicts con-
cerning the constitutional sphere, the nature and the role of Constitutional
Court, and finally the problem of the gaps between Constitution and laws,
on the one hand, and Constitution and real human life, on the other hand.
Nevertheless, in this paper I shall just make some hints to the theoretical
foundations of this discourse.

I said that Constitution is essentially something universal. Indeed
Constitution has a universal value as regards social life: it applies in all
fields of human experience. Yet it is formal. I will not say it is abstract —
we could, indeed, draw a distinction between “formal” and "abstract" —
but surely it is formal: it concerns all of human activities, but it does not
describe or prescribe them in a concrete way. At the best, Constitution pro-
vides the instruments, that is laws, suitable to determine human concrete
behaviours. (Moreover, even law is formal, thus the problem in some way
reoccurs, but we shall address elsewhere this additional issue).

So, there is an original, or essential, gap between Constitution and law, and
even more between Constitution and life. And it is just because of this orig-



inal gap that main problems arise: there may be a lack of laws, but even a
contradiction between the formal sphere and the more concrete sizes of
human experience. And, even worse, there may be a contradiction in the
very establishment of the value of Constitution.

This simple and introductory observation paints a picture that is essential-
ly philosophical. Philosophy — we said — in principle concerns totality,
and hence, insofar as it is about values, it regards universal values.
Inasmuch as philosophy is an activity of human beings, i.e. of mortal and
finite creatures, the knowledge of totality remains formal, so the first prob-
lem is just to understand how can a discourse be determinate and finite
and at the same time concern the totality. Since, as we have seen, this dis-
course is necessarily formal, here too there is an original gap, in this case
between the horizon of knowledge and the totality of reality. In this sense,
the problem of the relations between Constitution and real life (including
laws) is very similar to the philosophical problem.

2. Contemporary thought: the destruction
of every undeniable value

From a finite point of view, universally worthy is only the horizon that has
an a priori value. Following Kant's lesson, we can say that a priori is what
is transcendental, i. e. what is valid for all and every subjective knowledge.
In other terms: a priori valid for reality is only what the subject necessari-
ly enters in knowledge in the very moment he knows reality. These are for-
mae a priori, and significant examples of such forms are — always accord-
ing to Kant's thought — space and time (for sensibility), categories (for
intellect) and Ideas as “"Freedom", "I" and “God" (for reason). So, a priori
(that is necessarily) we cannot know about nature (reality) nothing but
what is determined by the knowing subject as such.

But it was long ago, and after Kant a lot of things have changed; after
Einstein (Relativity theory), Gudel (impossibility to found logic),
Wittgenstein (limits of language) and Heidegger (existence prevails on
essence), no form — neither subjective nor objective — can any longer be
considered necessary (not even space and time). So today we are witness-
ing the "destruction of every immutable” (Emanuele Severino), or — as I
prefer to say — the negation of everything we assumed to be undeniable
(that is the negation, or the denying, of all what is considered undeniable).

This is quite evident in theoretical fields. After the non Euclidean geome-
tries and the crisis of logical-mathematical grounds, not even geometry or
mathematic are any longer undeniable truths. For the contemporary epis-
temology science is on principle an hypothetic knowledge, always and
completely rethinkable and revocable. All the more so this applies to
anthropological phenomena, and while Marx could still speak of an origi-
nal human nature (based on eating, sleeping, working etc.), nowadays, in
the age of 'technology’ (or, as I am used to say, of ‘anthropotechnology’,
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i. e. technology that targets the whole of human life through instruments
that on turn incorporate human beings) only in a very relative and provi-
sional way we can speak of an immutable human nature.

Thus also in the political and legal field it seems difficult to find a princi-
ple that can be considered undeniable. Right (jus) itself seems to depend
on simply factual events; precisely on the very fact of having the power to
impose itself to every person: the positive right shows itself, at the end, as
impositive right, i. e. forcing right (Kelsen, Jusformalismus, but also
Juspositivismus).

3. Negation as undeniable principle

The question is: in a world where no principle can advance the claim to be
provided of undeniable grounds, how can a principle be truly founded?
How can any principle have the pretension to assume the role of universal
and binding rule? In the end, every question concerning constitutional and
legal matters finds itself having to deal with this question. Just in order to
face this problem it is useful, or even essential, to understand how we can
solve the problem of foundation from a philosophical point of view.

We saw that the landing point of contemporary thought is that every posi-
tion can be questioned and, at least in principle, denied. But, from a strict
point of view, this means that just for this reason one principle appears to
be insurmountable, that is the principle of negation. Everything may be
questioned and doubted, except denial (or negation). And the very reason
of this circumstance is what we can call the philosophical foundation; or,
as philosophers are used to say, the elenctical foundation (foundation
based on the elenchus). That is the foundation based on the circumstance
that a proposition is undeniable only if even its negation confirms it: even
who denies it is forced to admit its truth. The most clear example of such
a foundation — this is the point to which I often call attention — is the
one revolving around the notion of negation. I mean: negation is undeni-
able, because even who denies negation is forced to pose it, or to affirm it.
Indeed — and this is my ‘mantra’ — the negation of negation is a nega-
tion; or, from a slightly different point of view, the negative of negative is
negative.

We can provide a clear example of this kind of philosophical truth (i. e. of
undeniable truth) by saying that the undeniable truth is that truth is neg-
ative (i.e. has a negative form), just because even who denies this affirma-
tion is forced to admit it. Indeed, who states that truth does not have a neg-
ative form, just through this very sentence he himself confirms (if he claims
that his speech is true) that truth has, in some sense, a negative form. From
this point of view, negation is absolute truth, just because it is undeniable.
In brief: truth may be seen as what cannot be denied (what is undeniable);
but just for this very reason the undeniable truth is the negation.



So the question arises: how can be a negative principle be assumed as
something positive? I mean, if negation (and negative) is the principle,
then everything is negative; but if everything is negative, how can we reach
a positive perspective?

The more simple and clear answer to this question is: the negative itself is
something positive in so far as it is negative towards something that is on
turn negative. The 'negative’ act of negation is positive in as much as it is
directed against something negative.

These are much more than simple jokes, or childish word games. As we can
soon understand applying this reflections to the question of Constitution.

4. Constitution as negative principle: the power and its limitation

Constitution, we saw, is an universal principle. If the negative feature of
truth is universally valid, then it must apply to Constitution as well:
Constitution too has to be based on a negative principle.

Indeed, standard contemporary, i.e. democratic, Constitutions are essen-
tially negative, at least in the sense that Constitution indicates how to man-
age or to handle power; and power can be seen as a negative principle: it
presupposes and implies conflict and domination, that are 'negative’, at
least in the sense that they imply mutual negations. Democracy means,
literally, the power of the people; so democratic constitutions deals essen-
tially with the 'negative’ of the power.

Here we can see the relevance of what we just said about the negation of
negation. How can the power, which is essentially negative, be considered
as positive? Just for the reason above suggested: the constitutional demo-
cratic power is the power that is limited and curbed by Constitution. More
precisely, democratic Constitution is meant to limit, to curb the power.
And just this is its own specific merit.

From a formal point of view, we could say that democracy, understood as
the way to limit and curb power, is the negation of the negative; and just
for this reason it is positive. If power is negative, then negating power is
the same as negating the negative; and just this is a positive act.

5. The contradictory aspect of the negative principle

The problem is that, if the true principle is negative, the fundament itself
is to be negative, and consequently every aspect of any rational system
ends up being negative: principles, as well as rules and conclusions. But
that every aspect of the system is negative means that each of them can
be denied. Every principle can be denied by an opposite principle, every
rule can be refuted by an opposite rule, every conclusion or law may be
substituted by a contrary sentence. Every positive can overthrow itself into
something negative. Indeed, the positive, understood as the negative of
negative, is on turn negative. Apparently we have no escape route from
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this trap. I call it "the trap of negative": negative is inescapable, just
because even the non negative (inasmuch as it is negative towards nega-
tive) is negative.

We can see this, as well as from the formal point of view, also from the
more concrete point of view of political constitution. No single point of
constitution, in as much as it handles with power, is undeniable. Every
‘negative’ law can be promulgated (even torture may be legitimated), and
every 'positive’ law can be revoked (even freedom of speech, under partic-
ular conditions). Even any part of constitution, in principle, can be
changed by a political subject who manages to get the power to do this.
Moreover, the promulgation of Constitution is itself a historical event,
which depends on contingent facts, so that new events can subvert and
overturn old events, and consequently new revolutions can overturn old
regimes and new constitutions can substitute old ones.

The democratic constitution is the validation of power, that is the way we
legitimate, or justify, power. In other terms: constitution is the fundament
of the validation of negative. The 'negative' power is curbed, and limited,
but at the same time it is legitimated and justified. And in principle no
limit can be posed to the legitimated power. In formal way, we understand
that every positive, inasmuch as it is negative towards the negative (power)
is negative. The power to limit and curb power is power. In a slogan: coun-
terpower is power ("Il contropotere ¢ potere”). And if one single negative act
of power can be legitimized, then any negative act of power can be legit-
imized. Because any act of power, negative as it may, can be legitimized
as a means to avoid a worse evil, according to the Machiavellian principle:
"The end justifies the means".

So, Constitution itself becomes a battlefield, where every single point can
be denied and revoked through power. Each instrument we can imagine
and establish in order to give the 'right' direction to power, can be over-
thrown by a contrary but similarly legitimated power. Even the
Constitutional Court, i.e. a subject which should ensure the positivity of
legal and political acts, is submitted to the law of power. The same applies
to votes and elections, as we all well know. And obviously it applies to nor-
mal laws and, a fortiori, to all the rules that govern civil life. Not only that,
but also the most right laws can be interpreted and then applied in a way
that completely reverses their purposes.

We could imagine that in the end we might assume human rights as a
finale and indisputable landing, but in fact even this point is complex,
because in reality human being is the problem rather than the solution.
Indeed, if it is legitimate to counteract what bad men do, then the prob-
lem of determining which human beings are legitimated to decide who is
bad and wrong and who, on the contrary, is good and right, arises anew.
And if human being is the problem, then on turn human rights are a prob-
lem, rather than the solution.



6. How to escape the “trap of negative"

But philosophical thought is precisely the ability to escape this trap. And
the way to do this is to achieve the perspective for which every negation
is a contradiction (and hence an auto-negation). Let us deepen this point.

If truth (I mean: undeniable truth) is defined — as we saw — by the fact
that even its negation affirms it (confirms it), then, insofar as truth denies
something (and what it denies is necessarily its own negation), it denies
something that on turn affirms truth, and hence truth itself ends up negat-
ing itself (negating truth). In other terms: truth, insofar as it is negative,
is negative towards truth itself, and therefore is auto-negative, i. e. con-
tradictory.

So the only way to escape the negative principle is to assume a principle
which is absolutely positive; that means: which differs from every form of
negation, and therefore from negation of negation as well, and even from
the negation of its own negation. Only such an absolutely positive princi-
ple can be different from the negative one; but in order to be different from
any negative, it has to be different also from the non negative. This implies
that the positive has to differ, from the negative, in a way which is differ-
ent from any kind of negation, i. e. through a difference that is a pure dif-
ference, insofar as it distinguishes itself both from negation and from non
negation.

Briefly, the only true positive principle is that absolutely positive one, i.e.
the principle which is positive towards every things, including negative
things and even its own being negative towards negative. This principle
implies that only when everybody agrees on a position we can say that this
expresses truth; and that if somebody disagrees, this is sufficient to call
"non truth" what we are talking about. Where there are some conflicts, and
hence some negations, we are dealing with non-truth.

This principle is quite different from any power-based principle. Indeed, a
principle based on power is a negative principle, i.e. a conflictual princi-
ple. Whether it is authoritarian or ‘democratic’, power is always based on
force and hence on violence, that is to say on a negative stance. But just
because the positive principle is different from any negative principle, it is
different even from non-negative principle, at least insofar as non-negative
principle is meant as negative towards the negative.

Transposing this conclusion to the power question, we can say that the
positive principle has to be different from any power principle (in as much
as power implies negative assumptions), but, just for the same reason, even
from any principle that is against power. Because an assumption which is
against power is by definition contrary to something and somebody, and
hence ends up being in turn negative.
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7. The positive principle

The positive principle is the principle for which only what is acknowl-
edged (recognized) by everybody has universal value. As regards the neg-
ative, this means that from this point of view every negation is a contra-
diction. That is, every conflict is a contradiction and every constraint is a
violation of the positive principle. But — and this point is really impor-
tant — even the conflict against the Constitution is on turn negative.
More concretely: as we said, Constitution is a contradiction, since it is a
mix of universal agreement and power (conflict and constraint); but the
negation of a contradiction is a negation, and hence, on turn, a contradic-
tion.

From the theoretical-philosophical point of view, the contradiction is to be
solved through a distinction between the negative and the positive aspects
which, if combined, result in a contradiction. But the purely positive aspect
has to be different from every negation, therefore, inasmuch as the non-neg-
ative mentions the positive, it names only the negative feature of the posi-
tive, and hence hints at something which is transcendent with respect to the
whole of the negative. In other terms, the term "non-negative" mentions
something which is non-negative and, at the same time, other than non-neg-
ative. Hence the non-negative has a double meaning: the positive as non-
negative, and the positive as other with respect to non-negative. But through
the "non-negative" only the contradictory aspect of negative is named (con-
tradictory because it is negative and non negative at the same time).

In the political field, the Constitution is the non-negative: it is the power
established in order to eliminate violence and conflict. So it realizes social
peace and agreement only inasmuch as it is also something other than
Constitution. The non-negative Constitution is really positive, rather than
negative, inasmuch as it hints at something that is transcendent the polit-
ical-juridical-constitutional field.

The definition of this other field is a task which transcends constitutional
and political fields, yet now this means that it is a constitutional and polit-
ical task, but, at the same time, it is more than a constitutional and politi-
cal task. We can say, provisionally, that it is a question of constitutional
culture, which includes, evidently, also a philosophical aspect.



PE3IOME

KoHcTuTy1ust siBAsieTcss (pUAOCO(CKUM BOIIPOCOM, KACAOIUMCS BCETO 00-
IIIECTBA, & TAK)Ke MOAUTUYECKOM M OOIIeCTBEHHOMN >KU3HMU.

CDOpMaA]:HBIfI IIPUHIUII MOJXeT UMeTh YHUBEPCAABHYIO IEHHOCTD IIOCTOAB-
Ky, IIOCKOABKY OH HMeeT alIpUOpHOe 3Ha4YeHHe, TO eCTb SABAJeTCSI HeOoC-
HOpHMOfI IDEeHHOCTBIO. Ho COBpeMeHHAas MBICAb PA3PYIINAd BCe HEOCIIOPpU-
Mbl€ MCTHUHBI.

TakuM oO6pas3oM, OTpUIlaHHE CaMo IO cebe ABAIETCS €eAMHCTBEHHBIM HeOC-
IIOPUMBIM IIPUHIJUIIOM, TaK KaK Aa’Ke Te, KTO OTPUILIAIOT, AOAKHEI IPU3HATh
3TO KaK COOCTBEHHBIM NPMHNOUN. 1 HeraTWBHBIM IPUHIUI MOJKHO Pac-
CMATPUBATh KaK IIO3UTUBHEIM AUWINL IIOCTOABKY, IIOCKOABKY OH paccMart-
PHBAETCA KaK OTPUIIAHUE TOTO, YTO SIBASIETCSI OTPHULATEABHBIM.

Koncrurynuga cama no cebe MOKeT pacCMarpUBaThCA KaK “HeraTUBHBIN'
npuanun. Ha camoM aeae oHa paboTaeT B Ty CHUAY, KOTOpasl SIBASIETCS OT-
PULIATEABHON B TOM CMBICA€, YTO OHa IIOApa3yMeBaeT KOHMAUKT U TI'OC-
noaCcTBO. KOHCTUTYLIMS B CBOIO O4epeAb TaKyKe pacCcMaTpUBAeTCsl C IIOAO-
JKUTEABHON TOYKU 3PEHUS, IIOCKOABKY SIBASETCS "HEeraTMBHOU' IIO OTHO-
HIeHUIO K BAACTH.

Ecan IIPUHIOUII ABASIETCA OTpPpHIOATEABHBEIM, TO Ka)KABIfI ACIIEeKT IIOAUTH-
YeCKOM >KU3HU MOXKET OBbITh OTPHUILIATEABHBIM; HAa CaMOM AeAe KaXAadd IIOAO-
JKUTEAbHAs 4YepTa TOAUTHYECKON >XKM3HM MOJKEeT CTaTh OTpHHaTeAbHOfI, a
He TOABKO KaKHX-AMOO 3aKOHOB, HO Ad’Ke CaMuXx KOHCTPITYL];PII:I.

C ¢punrocodcKo TOUKHM 3peHUsS MOKHO mM30e’kKaThb "AOBYIIKHA HEraTMBHO-
ro". Ham ypaeTcs AeAaThb 3TO, KOTA@ MBI MOJKEM OTAMYHUTH MMO3UTHUB OT Hera-
TiBa. B moamTHYecKou cdepe 3TO O3HaAYaeT BUAEHUWE KOHCTUTYIIMOHHOTO
KaK aclieKTa YUCTOM MO3UTUBHOW TOUYKU 3PEHWUS.
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