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XVI EpeBaHCKasg MeXAyHApPOAHAs KOH(EepeHIINsa OpraHu30BaHa
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BCTYIIMTEABHBIE CAOBA
OPENING SPEECHES
ALLOCUTIONS D'OUVERTURE

T'ATHYIK APYTIOHAH
Ilpedcedamenv Koncmumyyuonnoeo Cyda Pecnybauxu Apmenus

YBakaeMble ydyacTHUKU KoHpepeHnun!
MHuoroyBa>kaeMble TOCTH!

Ot umenu KorncturynuorHoro Cyaa PecniyOauku ApMeHUs IIPUBETCTBYIO
BCeX YYaCTHUKOB I0OmMAelHOMN KoHdepeHInH, HAlIuX TocTed u3 23 cTpaH
U PA3AUYHBIX MeXAYHAPOAHBIX OPTaHU3AllUU.

AAS HAc 3TOT TOA BABOMHE IOOUAEWHBIM, TaK KaK MBI OTMEYaeM TaKiKe
20-retre HeszaBucumocTtu PecnryOnukm ApMeHHA.

VBepeH, YTO B TAaKOM IIPA3AHWYHOM HACTPOEHUU HaM YAACTCA I‘Ay60KO u
BCECTOPOHHE PAaCcCMOTPETH BOIIPOCH! MOBeCTKM KoHdepeHIUNU.

3a MOCAEAHME TOABI BO BpeMs MHOIMX MEKAYHAPOAHBIX OOCYKACHUU Tak
UAU WHaue MBI BCErAa OOpAIaAlCh K MPABOBLIM ITOCAEACTBUSM PelleHUun
Koncrurynmonnoro Cyaa, U 3Ta TeMa CTAHOBUTCS BCe OOAee aKTyaAbHOM.

MEI TAYOOKO YOesKAEHBI, UTO 110 AOTHKe aKCHOAOTMYECKOTO U IIpaBOBeAUec-
KOT'O BOCIIPUATHS IOHATUS "TpelleAeHTHOe IIpaBo EBpomelickoro cypa o
IIpaBaM 4eAOBeKa'" A@BHO CTAAO PEaAbHOCTHIO TaKyKe MpereAeHTHOe MTPaBo
KOHCTHUTYIIMOHHBIX CYAOB. OCHOBHBIM IIpOOAEMaM €T0 BOCIIPUSTUS, OCMBIC-
AeHWS ¥ TapaHTUPOBAHHOM peaAm3ariuy TocBsiieHa 3Ta Koradepenrus. S
yOesKAEH, YTO OIBIT Pa3HbIX CTPaH, Hay4YHble aHAAU3bl HAIIUX KOAAET CIIO-
COOCTBYIOT TAYOOKOMY PaCKPBITHIO POAW U 3HaueHus pelteHuit KoHCTUTY-
nuoHHoro Cyaa B AeAe 3alIUThl OOBbEKTUBHBIX U CyO'BeKTHBHBIX IIpaB, ra-
PaHTHPOBaHMS BEPXOBEHCTBA IIPaBa, a TakyKe BBISIBAEHUIO UX POAU Kak MC-
TOYHUKA TTpaBa.

Kak ¥ BoO MHOTMX CTpaHaX, HNATHAAIIATHUAETHIS AEITEAbBHOCTH KOHCTHUTYITU-
oHHOro Cypa PecniyOamkKu ApMeHHsS TaKKe SBASETCS SPKUM CBHAETEAb-
CTBOM TOTO, YTO IIpaBOBBIe mo3ulimu KouctutymuoHHoro Cypa B NEPBYIO
o4yepeAb MMEAU UCXOAHOe 3HaueHUe B AeAe PA3BUTHUSA B CTPAHe KOHCTUTYIIU-
OHHOTO IIpaBa. He pa3 HaIM KOAAETH U3 MHOTMX CTPaH CBUAETEALCTBOBAAU
0 TOM, YTO B ApMeHUM C(POPMHUPOBAANACH AKTUBHAS IIKOAQ KOHCTUTYIIMOHHO-
TO IMPaBa, YTO SIBUAOCH IIAOAOM HAIIMX OOIIUX YCUAMU U HAIlero BpeMeHU.

Becoma poab Korcrurynuonaoro Cypaa PA B pene KOHCTUTYIIMOHHBIX Pas3-
BUTUU B CTpaHe. MHOI'Me CTep’KHEBBIE DEIIeHUS ITOCAECAHUX KOHCTUTYIIU-

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN




TATUK APYTIOHSH. KOHCTUTYIIMIOHHBIV CYA PECITYBAVIKY APMEHUSA

OHHBIX M3MEHEHUM, B TOM YMCAe OCOOEHHO ITpaBoBasg (PUAOCOPUS CTaTbHU
3, 0a3UpPOBAAUCH HA IIPABOBBIX No3unugax KoHcturynuonHoro Cyaa.

3acAy>kKuBaeT 0COOOTO BHUMAHMS TO OOCTOATEABCTBO, UYTO 3a IIOCAEAHNE
TPU ropa Ha OCHOBAHUM NpPaBOBBIX no3unuii Koncrurynmonuoro Cyaa B
Harmnonarranom Cobpanun PA 6bir0 pa3paboTaHo 6oaee 40 3aKOHOAATEAD-
HBIX WHUIIMATUB U B AEMCTBYIOIVEe 3aKOHBI BHECEHBI COOTBETCTBYIOIIVE
nsmMeHenusi. OAHOBpeMeHHO II0 43 IOCTaHOBAEHUSM KOHCTUTYIITMOHHOTO
Cypa pas3AuuHBle ITIOAOJKEHUSI AEMCTBYIOIIUX 3aKOHOB OBIAM IIPH3HAHBI
npoTuBoOpevdauMyu KOHCTUTYIIMU U HeAeHCTBUTEABHBIMU.

Koncturynmonnsiti Cya CBHITPAeT CTEP’KHEBYIO POAbL B (POPMUPOBAHUU B
CTpaHe HOBOW KOHCTUTYIIMOHHOU KYABTYpPHI, B Pa3BUTHN COBPEMEHHOTO
KOHCTUTYIITUOHAAU3MA, B AeAe KOHCTUTYIIMOHAAM3AIUM OOIeCTBEHHBIX OT-
HOIIIeHUHN, OCOOEHHO B YCAOBUAX BHEAPEHUS WHCTUTYTa WHAUBHUAYAABHOU
KaAOOBI M HOBBIX IIPABOBBIX IIPEAIIOCHIAOK TapaHTHUPOBAHUS ITpaBa YeAOBe-
Ka Ha KOHCTUTYIIMOHHOE IIpaBocyaue. K aTuM npobaeMaM s OoAaee TIOAPOO-
HO 00pallyCh B CBOEM AOKAQAE.

Heboabmonn uncropuyeckmii onwIT Hamlero KoactutynmonHoro Cyapa u
KOHCTUTYIITUOHHBIX CYAOB MHOTHMX APYTHUX CTPAH CBUAETEABCTBYET, YTO yKe
dopMupyeTcs TakKasg CUCTeMa KOHCTUTYIJMOHHOI'O IIPABOCYAUS, KOTOpas
MOJKET MMETH PeNIalollyi0 POAb B KOHCTHUTYIIMOHAAM3AIUN IIPaBOIIpHUMe-
HUTEABHOU NIPAKTUKU. YBEPEH, 4YTO BO BpeMs HaAIllUX OOCY>KA€HUM 3THU BOTI-
POCHL TAKXK€e YAOCTOSTCS COOTBETCTBYIOIIETO BHUMAHUA.

YBa>kaeMble KOAAETrn!

ITochepHME TOABI FOOMAEMHEBIE AAS KOHCTUTYIIMOHHBIX CYAOB MHOI'MX CTPaH.
Y>ke oTMedaruch U elje OypyT oTMedaTrhbesd 15 u 20-aeTus HAIIUX KOHCTU-
TYLIMOHHBIX CyAOB. CTaa0 XOpOIIeN TPAAUIIMEN U TO, YTO 110 3TUM IIOBOAAM
OpPraHuU3yIOTCSl TaK>kKe Ccepbe3Hble OOCY>KAEHMS, Kacalolluecsl CaMbIX pas-
AWYHBIX BOIIPOCOB KOHCTUTYLMOHHOTO INPaBOCyAUsI. A HX HeMaAO KakK B
CTpaHaxX HOBOM, TaK B CTPAHAX KAACCHUYECKOM AeMOKpaTuu. Papyer crinao-
yeHMe YCUAUM, aKTUBHOE U 3aMHTepeCcOBaHHOEe COTPYAHUYECTBO, TaKOoe HO-
BO€ KaueCTBO B3aMMOOTHOIIEHUN, KOTOPOe IIPUBEAO BIAOTH A0 (DOpPMUPO-
BaHug BceMupHOU KOH(epeHIM KOHCTUTYIIMOHHBIX CYAOB, OAHUM U3 y4-
peauTenrert KoTopou aBasgerca KoHcturynuonusii Cya PA.

Ota KoudepeHIus SBASETCS TaKyXe CBUAETEALCTBOM Halllero 3PPeKTUB-
HOI'O COTPYAHUYECTBQ, W 4 IIpU3HATeAeH BCeM IIPUCYTCTBYIOUIUM 3a ydac-
THe.

XoTeAoch OBl BBIPA3UTh OCOOYIO DAAropapHOCTH BeHelmaHCKOM KOMMCCUU
Cogeta EBpomnrl, EpeBanckomy oducy OBCE u 'epMaHCKOUW opraHU3aIiuu
GIZ 3a okazaHHOe HaM COAEHNCTBUE.

Brelpa>karo croBa OAAroOA@pPHOCTH TaKykKe BCeM y4yacTHUKaM 3Tou KoHde-
pernun. B wactHOCTH, [IpeacepaTento BeHermmuanckou komuccuu CoBeTa
EBponel rocnopuny AJkuaHHU DyKHKKHO, uaeHaM EBPOINENCKOro cyapa 1o
mpaBaM uyenroBeKa Ayucy Aonesdy 'yvepo m AabBuHe ['TOAYMSH, @ TaK)Ke Ha-
MM KOAAeraM m3 YKpauHbl, ['py3un, AatBum, Autsnl, ArOGanuu, Cepduy,



Hupepaanpos, beabrun, bBoarapuwm, Iloasmu, Typnum, Poccuu, Beaapycy,
Xopsaruu, Kaszaxcrana, MoapoBel, Tapkukucrana, AtokceMOypra, Hopse-
ruu, Aauuu u 'epmMaHuUu.

YBepeH, 4TO ydacTue Ipodeccopa ['aMOyprckoro yHUBepcHUTeTa I'OCIIOAU-
Ha OTTo AroxTepraHATa U npodeccopa MHCTUTYTa IyOAMYHOTO M MEJKAY-
HaApOAHOTO TIpaBa mM. Makca I'lhanka rocrioponHa MaTuaca XapTBUra Mpu-
AACT HAIIUM OOCY’KAEHHUSAM aKapAeMHUYeCKUM 3apsp.

Ot Pecnybanku ApmeHus B pabote KoHpepeHIIUM y4acTBYIOT CIIEITUAANC-
TBI OOAACTHU TIpaBa, AeNyTaThl, CyAbH, PAOOTHUKM MPOKYpPaTyphl, YU4eHbIe,
MIPeTNoAABaTEAN, TOCYAAPCTBEHHBIE AESTEAU, JKYPHAAUCTHL. [IpUBETCTBYIO
WX ¥ BBIPa’kal0 MCKPEHHIOIO ITPHU3HATEABHOCTb.

Ota KoHdepeHiiug opraHu3oBaHa 110 HECKOABKO WHOM, OTAWYAIOIIENCS OT
TPAAUITMOHHOU ITpOorpaMMe, M 51 yBEpPeH, UYTO OHa Cebs MOAHOCTBHIO OIIPaB-
Daer.

XoTea OBl 3apaHee yBeAOMUTE Bac, uTo Bce MaTepuanbl KoHdepeHInu Oy-
AyT OITyOAMKOBaHHI B "AabManaxe" 3a 2011 roa.

7Kenaro KoHepeHIIM NTAOAOTBOPHOM pabOTHI, @ HAIIIUM T'OCTSAM - He3a0bl-
BaeMbIX AHeN B ApMeHWUH.

GAGIK HARUTYUNYAN
President of the Constitutional Court of the Republic of Armenia

Dear participants of the Conference,
Dear guests.

On behalf of the Constitutional Court of the Republic of Armenia I would
like to greet the participants of the anniversary Conference, our guests
from 23 countries and various international organizations.

This year is a double anniversary for us as we celebrate the 20th anniver-
sary of the independence of the Republic of Armenia.

I am confident that in such a festive mood we can thoroughly and compre-
hensively discuss the issues which are on the agenda of the Conference.

In recent years, at many international debates, in one way or another we
always turn to the legal consequences of the Constitutional Court deci-
sions, and this topic is becoming increasingly important.

We are deeply convinced that by the logic of axiological and jurispruden-
tial perception of the concept of "the case law of the European Court of
Human Rights", the case law of constitutional courts has already become
a reality. This conference is dedicated to the main problems of its percep-
tion, interpretation and guaranteed implementation. I am convinced that
the practice of different countries and the scientific analysis of our col-
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GAGIK HARUTYUNYAN. CONSTITUTIONAL COURT OF THE REPUBLIC OF ARMENIA

leagues contribute to the profound disclosure of the role and importance
of the Constitutional Court in protecting the objective and subjective
rights, guaranteeing the rule of law, as well as identifying their role as a
source of law.

Likewise in many countries, the fifteen-year activity of the RA
Constitutional Court is a vivid evidence of the fact that the legal positions
of the Constitutional Court primarily have had an initial value in the con-
stitutional development in the country. Our colleagues from many coun-
tries have stated not once that an active training of the constitutional law
which has been result our mutual efforts and time.

The role of the Constitutional Court is weighty in the process of the con-
stitutional development in the state. Many of the pivotal decisions of the
recent constitutional amendments, including especially the legal philoso-
phy of Article 3, are based on the legal positions of Constitutional Court.

Special attention deserves the fact that over the past three years on the
basis of the legal positions of the Constitutional Court, the National
Assembly has elaborated more than 40 legislative initiatives and according-
ly amendments have been made in the laws in force. At the same time,
various provisions of the laws in force were declared as unconstitutional
and invalid by the 43 decisions of the Constitutional Court.

The Constitutional Court will play a pivotal role in shaping of the new con-
stitutional culture of the country, in the development of the modern con-
stitutionalism, in the constitutionalization of social relations, especially in
the terms of introduction of the institute of the individual complaints and
the new legal prerequisites for guaranteeing human rights in the constitu-
tional justice. I will address to these problems in more detail in my pres-
entation.

Not big historical experience of our Constitutional Court and the constitu-
tional courts of many other countries state that such a system of constitu-
tional justice has already formed, which may have a crucial role in the con-
stitutionalization of law enforcement practice. I am confident that during
our discussions these issues will also be honored with the appropriate
attention.

Dear colleagues,

The recent years are jubilee for the constitutional courts of many countries.
We have celebrated already and are going to celebrate 15 and 20 anniver-
saries of our constitutional courts. The fact, that these occasions cause seri-
ous discussions on various issues of constitutional justice, has also become
a good tradition. There are a lot both in the states of new and classical
democracy. It pleases to join the efforts, active and interested cooperation;
such new quality of relations that led up to the formation of the World
Conference of Constitutional Courts, and the RA Constitutional Court is
one of the founders of the latter.



This conference is also an evidence of our effective collaboration, and I am
grateful to all the participant for the attendance.

I would like to express special thanks to the Venice Commission, OSCE
Office in Yerevan and the German organization GIZ for assistance.

I express my gratitude to all participants of this Conference. In particular,
the President of the Venice Commission Mr. Gianni Buquicchio, members
of the European Court of Human Rights Mr. Luis Lopez Guero and Mrs.
Alvina Gyulumyan, as well as our colleagues from Ukraine, Georgia,
Latvia, Lithuania, Albania, Serbia, Netherlands, Belgium, Bulgaria, Poland,
Turkey, Russia, Belarus, Croatia, Kazakhstan, Moldova, Tajikistan,
Luxembourg, Norway, Denmark and Germany.

I am sure that participation of Mr. Otto Luchterhandt, professor of
Hamburg University and Mr. Matthias Hartwig, professor of the Institute
of Public and International Law after Max Planck will provide discussions
with academic charge.

Panelists of law, deputies, judges, prosecutors, academics, professors, gov-
ernment officials and journalists take part in the Conference from the
Republic of Armenia. I would like to welcome them and express my sin-
cere gratitude

This conference is organized differently and differs from the traditional
program, and I'm sure it will completely justify itself.

I would like to notify you in advance that all the materials of the
Conference will be published in the "Almanac" for 2011.

I wish the Conference fruitful work, and our guests have unforgettable
days in Armenia.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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GIANNI BUQUICCHIO
President, Venice Commission

Mr President of the Constitutional Court,

Honourable Presidents and Judges of Constitutional Courts,
Excellencies,

Ladies and Gentlemen,

I am happy to welcome you here today on behalf of the Venice
Commission of the Council of Europe. A year ago, we gathered in sunny
Yerevan to mark the 15th anniversary of the Constitution of Armenia.
Today, an event of no less importance brought us together again: the 15th
anniversary of the Constitutional Court of the Republic of Armenia.

President Harutyunyan, you are at the heart of the Armenian
Constitutional Court, you cherished it and you did your utmost to uphold
its independence. It is an honour and a privilege to work with you.

During the 15 years of its existence, your Court has contributed to build-
ing a basis for a democratic State based on the rule of law and, notably,
respect for the Constitution. We have seen the progress made in Armenia
since its independence. It is obvious that Armenia's path to democracy has
not ended and plenty of challenges remain ahead.

However, we must not forget that democracy is never a final state; democ-
racy cannot be achieved by simply ticking a box saying "done", it is a con-
tinuous process. In order for a democratic society to move forward, stabil-
ity of state institutions and strong constitutionality need to be complement-
ed and reinforced by open political debate, a debate of ideas.

I am confident that your country will achieve further progress on this path
to stable democracy by, among other things, maintaining all the necessary
conditions for the independence of your Constitutional Court. And you can
also count on the Venice Commission to help your country achieve this goal.

As you know, the mandate of the Council of Europe is to create unity
between its member States, unity based on common values such as democ-
racy, the rule of law and respect for human rights. The Venice
Commission, which is an integral part of the Council of Europe, fully sub-
scribes to this message of unity and applies it to Constitutional Courts: we
contribute as much as possible to the unity between the Courts. We facil-
itate your networking and we promote the exchange of ideas between you.
We provide the tools for this exchange: the CODICES database, the
Bulletin on Constitutional Case-Law, the Venice Forum and amicus curiae
opinions. The Venice Commission collects and provides a wealth of infor-
mation about the leading case-law of the constitutional courts, helping
them, helping you to identify common challenges and find viable solutions.

Today, we celebrate the 15th anniversary of Armenia's Constitutional



Court. This Court has, over the years, proven to be a reliable partner for
the Venice Commission. We encourage the Court to uphold its reputation
of an independent and reliable judicial institution in the future and to
accompany its people in their aspiration to live in a democratic state based
on the rule of law, which observes human rights. The Venice Commission
will stand by you.

Mr President, Ladies and Gentlemen,

Today we are also opening the XVIth Yerevan Conference organised by
the Constitutional Court of Armenia. The Venice Commission has been
involved in all of these Conferences, proving that our co-operation with the
Constitutional Court of Armenia is of the highest quality.

The Yerevan Conferences are held under the auspices of the Conference of
Constitutional Control Organs of Countries of New Democracy. It has been
established thanks to the initative of President Harutyunyan on the basis of
a common declaration of the constitutional courts of Armenia, Belarus,
Georgia, Kazakhstan, Moldova, Russia, Tajikistan and Ukraine. The
Constitutional Court of Armenia holds the Presidency of this Conference
and the Venice Commission signed a co-operation agreement with it.

The Conference of New Democracies is also one of the 10 regional groups
of the World Conference on Constitutional Justice. Together with the New
Democracies, various groups - the European, Arabic, Asian, African,
Southern African, Ibero-American, French and Portuguese speaking and
Commonwealth Courts - federate their efforts in the World Conference.
They work together for a fruitful exchange of information on constitution-
al justice not only on a regional, but also on a global level.

The Constitutional Court of Armenia was one of the first courts to approve
the Statute of the World Conference and I would like to thank you again
for your confidence and strong support for this goal.

When the Supreme Court of Denmark became the 30th member last week, the
Statute entered into force, thus establishing the World Conference permanent-
ly. With the accession of the Constitutional Court of Chile we now have
already 31 members! Several of the Courts represented here have already
joined the World conference and I hope that the others will follow soon.

Ladies and gentlemen,

Let me turn to the subject of our Conference: "Legal consequences of con-
stitutional court decisions in strengthening constitutionality in the coun-
try". Two aspects need to be examined. First, whether Constitutional
Court judgments are implemented at all and second, if not, how this can
be done.

All efforts, meaning, support and confidence in Constitutional Courts
would be lost if their judgements were not executed. I am therefore par-
ticularly glad that the Constitutional Court of Armenia has chosen this
important topic to celebrate its anniversary.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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The execution of judicial decisions is one of the cornerstones of the rule
of law, which is one of the three pillars of the Council of Europe.

A State which has committed itself, like Armenia, to be governed by the
rule of law, must ensure the execution of all court decisions and especial-
ly those of the Constitutional Court.

This is particularly true because of the crucial role of the Constitutional Court
in ensuring democratic life and protecting human rights in the country.

Democracy, true democracy, will undeniably be shaped by Constitutional
Court action. The Constitutional Court not only serves as an interpreter of
the principles enshrined in the Constitution, but also as a guide who shows
the right path to be followed. The Constitutional Court serves as a refer-
ence for all state bodies, guiding them on how they should understand and
apply the Constitution.

Other elements to be discussed at our Conference today will be how judg-
ments of the Constitutional Court are drafted in view of their implementation
and how the other state bodies can act in conformity with these judgments.

In order to be of use, the judgments must be clear and understandable both
for state actors and for the general public. A Constitutional Court is no
Oracle of Delphi; it is called upon to provide clear and understandable
answers in difficult situations.

Allow me to refer to some of the Venice Commission's recommendations
made in the Report on Individual Access to Constitutional Justice, adopt-
ed in December 2010. President Harutyunyan, you were one of the three
rapporteurs of the Venice Commission for this key Report and I thank you
again for your essential contribution.

When setting a Constitutional Court, the drafters need to be aware of the
options they have for endowing the judgments of the Court with an effec-
tive power to ensure the respect for the Constitution.

While in some countries decisions lead to the annulment of laws with gen-
erally binding effects (erga mones), in others, decisions are limited to the
parties of the respective proceedings (inter parties)

Temporal effects must also be taken into account: for instance, in some
countries, decisions have radical ex nunc effects which often need to be
attenuated in order to provide for legal certainty for individual acts already
taken on the basis of laws found unconstitutional.

The Constitutional Court should be able to determine the time of entry
into force of its judgments, in order to allow Parliament to adopt a new law
before the current unconstitutional one loses force.

A number of Constitutional courts have introduced individual access which
requires special care in the set up of the effects of the decisions, the re-
opening of ordinary court procedures, the rights of third parties in such
cases, the question whether other persons in the same situation should
benefit, even though they have not appealed to the Court.



While these are certainly difficult questions, the report of the Venice
Commission tries to give answers or at least to show various alternatives
open to the drafters of the Constitution.

Mr President, Ladies and Gentlemen,

Introducing a full constitutional complaint to the Constitutional Court,
including against individual acts, is beneficial for the protection of human
rights in any country. As a positive side-effect it is likely to reduce the con-
demnations of a country by the Strasbourg Court.

I strongly encourage Armenia to follow this path and to take the occasion
of the 15th anniversary of the Constitutional Court as a starting point for
the introduction of a full individual complaint. The Venice Commission is
ready to assist you in this endeavour!

Thank you very much for your attention.

Asxknaaan BYKHUKKHO

Ilpedceoamensv Beneyuanckou xomuccuu Coeema Eeponot

F'ocnopun IMpepceparers KoncrurynumonHoro Cyaal

YBakaeMble IlpeacepaTeru u cypbu KoHcTuTynuoHHBIX CyApo0B!

AaMBI 1 Tocmopa!

51 pap ceropHst MPUBETCTBOBAThH Bac 3paech oT mMeHU BeHermumaHCKOW KOMUC-
cum Coseta EBpornbl. ['oa Hazap MBI COOpaAuChk B COAHeUHOM EpeBane 110 CAy-
yato 15-retna Koncruryiuu ApMeHun. CeropHs HaC CBEAO He MeHee BajKHOe
coObITHe - 15-Aetue KoHctuTrynuonHoro Cyaa PecriyOauku ApmeHus.
F'ocnnopua ApytionsiH, Bel cepatie KoncrturynumonHoro Cyaa ApMeHuu, Brl
B3AEAESAM eTO M CAEAAAM BCe BO3MOJKHOE, UTOOBI OTCTOSITH €ro He3aBUCHU-
MocTb. PaboTaTh ¢ Bamu - OOABIIIast 4eCTb U TIPUBUAETHA.

3a 15 aer cyulecrBoBaHua Bam Cyp BHeC OOABIION BKAQA B CO3AQHUE OC-
HOBBI AEMOKPATHUECKOTO TI'OCYyAQpPCTBA, OCHOBAHHOTO HA BEPXOBEHCTBE
IpaBa ¥, B YaCTHOCTH, yBakeHuu KoHcTUTyLuU. MBI OBIAU CBHUAETEAIMU
mporpecca B ApMeHHM ¢ MOMeHTa oOpeTeHus He3aBUCUMOCTU. OUeBUAHO,
YTO IIyTh APMEHHHU K AeMOKpATUU ellle He 3aKOHYUACS U ellle MHOTO BEI-
30BOB MPEACTOUT TPEOAOAET.

TeMm He MeHee MBI He AOAJKHBI 3a0BIBATh, YTO AEMOKpPATHS - He KOHEeUHOe
COCTOSIHUE, AeMOKpAaTHUs He MOJKeT OBITh AOCTUTHYTA IIPOCTO IIPOCTaBA€HU-
eM TaAOUYKH, 3TO HeIPephIBHBIM IIporecc. AAS TOTO YTOOBI AeMOKpaTudec-
KOe O0llleCTBO ABUTI'AaAOChH BIlepep, CTAOMABHOCTE I'OCYAAPCTBEHHBIX WHCTHU-
TYTOB M CUABHBIY KOHCTUTYILIMOHAAW3M AOAKHBI OBITH AOIIOAHEHBI U IIOAK-
PENAEHBl OTKPBITOM IIOAUTUYECKOU AUCKYCCHUEU BOKDPYI UAEH.

51 yBepeH, uTo Bama cTpaHa AOOBETCS AQABHEUIIETO IIporpecca Ha 3TOM
OyTH K YCTOMYMBOU A€MOKPATUH, COXPaHdsd, CPeAU IIPOYero, BCe YCAOBUS,
HeoOXopAUMEBIe AAG He3aBucuMmocTu Bamero KoncrturynuoHuHoro Cyaa. U

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU
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Bhbl Tak)Ke MOKeTe pacCUUTHIBATh Ha MOMOIIL BeHeliuaHCKOM KOMUCCUY, B
AOCTU>XeHUU Baiiieli cTpaHOM 3TOU IEAU.

Kak m3BecTHO, MaHpaaT CoBeTa EBpPOIIBI IpeallioAaraeT eAMHCTBO €ro uYAe-
HOB-TOCYAAQPCTB, €AUHCTBO, OCHOBAHHOE Ha OOIIUX IIeHHOCTSAX, TAKUX KakK
AEMOKpaTHs, BepXOBEHCTBO IIpaBa U yBa’keHHe IIpaB ueAroBeKa. BeHelua-
HCKasi KOMUCCHS, KOTopasl IBAseTCS HeoThbeMAeMoln yacThio CoBeTa EBpo-
IIbI, TIOAHOCTBIO TIOAAEPIKUBAET 3TO €AUHCTBO U MIPUMEHSIET ero B OTHOIIe-
HUM KOHCTUTYILIMOHHBIX CYAOB, II0 BO3MOJKHOCTU BHOCSI BKA@A B €AMHCTBO
MeJKAY CypaMM. MBI CIIOCOOCTBYEM YCTAHOBAEHUIO CBSA3€M U COAEUCTBYEM
00OMeHy UAEU Me’XKAY BaMU.

MBI npepocCTaBAsieM HWHCTPYMEHTBI AAS TAKOrO OOMeHa: 0a3bl AQHHBIX
CODICES, BroareTeHb KOHCTUTYLUOHHOTO IIPELEACHTHOI'O IIPaBa, 3aKAO-
yeHUs1 BeHelIMaHCKOUW KOMMCCHUM U MHEHHUSI He3aBUCUMBLIX 3KCIIepTOB. Be-
HellMaHCKasgd KOMUCCHUS COOUpPaeT U MPEAOCTaBASIET OIPOMHOE KOAMUYECTBO
“H(POPMAIUU O IIpeleAeHTHOM IIpaBe KOHCTUTYIJMOHHBIX CYAOB, IIOoMOras
WM BBISBUTH OOIMe BBI3OBLI U HAUTHU >KU3HECHOCOOHBIE PEIIeHUd.
Ceropua Mbl oTMedaeM 15-retHuUn o0uaer KoncturynuonHoro Cypa Ap-
MeHUU. OTOT Cyp 3a MOCAEAHME TOABI OKA3aACsa HAAEKHBIM ITapTHEpOM Be-
HeIlMaHCKOM komuccuu. Mbl npusesiBaeM Cyp U B OyAylleM OTCTauBaTh
CBOIO peIyTalMio0 He3aBHCHMOI'O M HAAEXHOI'O CypAeOHOIo YUpe>XKAeHUs U
COTIPOBOJKAQTH CBOUW HApOA B €ro CTPEMAEHUU JKUTh B AE€MOKPATUUECKOM
rOCyAQPCTBe, OCHOBAHHOM Ha BEPXOBEHCTBe IIpaBa U COOAIOAQIOIIEM IIpa-
Ba UeAOBeKa. BeHeIllnmaHcKasi KOMHCCHUS OKa>keT Bam copelicTBue.
Focnopun TlpeacepaTenb, A@MBI 1 TOCIIOAQ!

CeropHa MBI TakKe OTKpbIBaeM X VI EpeBaHCKY10 KOH(DEPEHIINIO, OPraHu-
30BaHHYI0 KoHcTUTynnmoHHBEIM CypoM ApMeHUU. BeHelnlmaHCKass KOMUCCHUSA
COAEMCTBOBaAA B OpraHM3allud BCEX 3TUX KOH(EPEHIIUN, UYTO CBUAETEADL-
CTBYeT O TOM, UTO COTPyAHUUYeCTBO ¢ KoHcTUTynImOHHBIM CypOM ApMeHUU
HAXOAUTCS Ha BBICOKOM YPOBHE.

EpeBaHckue KOH(pepeHIIUU IIPOBOAIATCS MOA 3THMAOM KoHdepeHIIUU opra-
HOB KOHCTUTYIIMOHHOI'O KOHTPOASI CTPAH HOBOM pAeMoOKpaTtuu. OHa ObIAa yu-
pexapeHa Oaaropaps nHunuatuee [armka ApyTIOHSHA Ha OCHOBaHUU AeK-
Aapaumnu KoucrurynuonHelx CypoB Apmenuwu, beaapycwy, I'pysun, Kaszax-
cra"a, Moaposel, Poccun, TapKuKucTaHa U YKpauHbl. KOHCTUTYIIMOHHBIN
Cya ApMeHnHU NIpeACepaTeAbCTBYeT B 3Tou Koudepennuu, u BeneninaHckas
KOMUCCHUS IIOAIIMCAAA C HUM COTAQllleHde O COTPYAHHYEeCTBe.
KondepeHusgs HOBBIX AEMOKPATHM SBAIeTCS Takyke opHoOU mu3 10 perwmo-
HAABHBIX I'PyHIl BceMUpHOUM KOH(EPEHIINH 110 KOHCTUTYITMOHHOMY IIPaBO-
cyauto. Hapsiay ¢ HOBBIMU A€MOKPAaTHUSIMM Pa3AUuyHbIe IPYIIILL - €BpOoIleiic-
Kue, apabckue, a3uarckue, appUKaHCKUe, IoKHoa(puKaHCKUe, UOepo-
aMepUKaHCKUe, (PPaHKO- U IIOPTYTraAOsi3bIUHBEIe CYABI U CyAbl COAPYIKecT-
Ba OOBEAMHUAU CBOU YCHUAUA B pabore BcemupnHOU KoHepeHuu. OHU
COTPYAHUYAIOT AAST  IIAOAOTBOPHOI'O OOMeHa MH(OpMAlluel II0 KOHCTUTY-
LIIMOHHOMY IIPABOCYAUIO He TOABKO Ha PEerMOHaAbHOM, HO U Ha I'AOOAABHOM
YPOBHE.



Koucturynmonnsii Cya ApMeHMU OBIA OAHMM U3 NEPBBIX CYAOB, YTBEPAUB-
mux YcraB BcemupHoU KOHMEPEHITUY, U I XOTEA OBl ellle pa3 IMoOAarOAaPUTh
Bac 3a poBepHe U PElLIUTEABHYIO IIOAAEPIKKY B AOCTHIKEHUU 3TOU IIEAHU.
Korpa Ha npomaoln Hepere Bepxosubll Cyp AaHuu cran 30-BIM 4A€HOM,
YcTaB BCTYyNIHMA B CHAY, TAKUM OOpa3OM YTBEPIKAASA IMOCTOSHCTBO Bcemup-
"o KoH(QepeHuuun. Co BcrynaeHueM KoHcturynuonHoro Cyaa Yuan
KoHuepeHnnusa y>xe HacuuThiBaeT 31 yuacTHUKa! HekoTopble CyABl, IIpea-
CTaBAEHHEIE 3AECh, Y’Ke IIPUCOEAMHUAUCH K BceMUpHOU KOH(epeHIUH, U
HAAEIOCh, UTO APYTHe IIOCAEAYIOT 3TOMY IIPUMepy B OAMIKaiilllee BpeMs.
AaMBI U TOCITOAQ!

[TozBoAbTe MHe TlepeiiTu K TeMe Halllelt Kondpepeninuu «IIpaBoBbie mOC-
AEACTBHUS pellleHUM KOHCTUTYIIMOHHBIX CYAOB B YKPeIAeHUU KOHCTUTYIIU-
oHaAm3Ma B cTpaHe". AOAKHBI OBLITH PAaCCMOTPEHBI ABa acrnekTa. Bo-mep-
BBIX, BBIIIOAHAIOTCA AW BOOOIe pemeHus KoncturynuonuHoro Cyaa, U, BO-
BTOPBIX, €CAU HET, TO KaK MOJKHO 3TOTO AOOUTHCH.

Bce ycuaus, a UMEHHO IIOAAEPIKKA M AOBepHe KOHCTUTYIIMOHHBEIM CYAQM,
CBEAYTCS K HYAIO, €CAU HX pellleHud He OYAyT BBIIOAHEHHI. [loaToMy s
0co0eHHO pap, uTo KorcTuTtynnouHubsll Cya ApMEHUM BBIOpaA 3Ty Ba’KHYIO
TeMy, YTOOBI OTIIPA3AHOBATL CBOM IOOMAEU.

VcnorHeHUne CypeOHBIX PEILIeHUU ABASIETCS OAHMM U3 KPAeyTOABHBIX KaM-
Hel OPUHIMIA BEPXOBEHCTBA IIpaBa, SABASIOIIETOCS OAHUM M3 TpPeX OIop
CoBeta EBporihl.

Takoe rocypapcTBo, Kak ApMeHMs, KOTOPOe B3gA0 Ha Cce0s 00A3aTeAbCTBO
PYKOBOACTBOBATHCS IPHUHIMIIOM BEPXOBEHCTBA IIPaBa, AOAKHO 00eCIIeuUuTh
BBIIIOAHEHHE BCeX CYAE€OHBIX pPelIeHUU M, B 0COOEHHOCTH, pellleHn KoHc-
TuTyIuoHHOro Cyaa.

OTO OCOOEHHO AaKTyaAbHO BBUAY CYLIECTBEHHOU poAu KOHCTUTYIIMOHHOTO
Cypa B obDeclieueHNM A€MOKPATUYECKOM KM3HU M 3allJUTHL IIPaB YeAOBeKa
B CTpaHe.

AeMoKpaTus, ITOAAUHHAA A€MOKpPATHUsl, HECOMHEHHO, OyAeT (DOpMUPOBATh-
ca pearenbHocTbi0 KoucturynuonHoro Cyaa. Koncrturynuonusii Cyp He
TOABKO BBICTyIIaeT KaK TOAKOBATeAb NIPHUHIUIIOB, 3aKpellAeHHBIX B KoHc-
TUTYLMY, HO U KaK IIyTeBOAUTEAb, YKa3bIBAIOIIWM IIPAaBUABHBIM IIYTh, IO
KOTOPOMY HY>KHO UATH. KOHCTUTYIIMOHHBIN CyA CAYKUT OPUEHTUPOM AASI
BCeX I'OCYAQPCTBEHHBIX OPTaHOB, yKa3blBasg UM HallpaBA€HUEe B OCO3HAHUU
U npuMeHeHUN KOHCTUTYIIUU.

Apyrue BOIIPOCH], KOTOPBIE CETOAHSA OYAYT OOCY’KAATHCA Ha Hamel KoHde-
PEHIUM, KacalTcsad cocTaBaeHUd peleHnd KoucturynuorHHoro Cypa C
Y4eTOM UX IIPUMeHEeHHUS U TOTO, KaK MOTYT AeMCTBOBATb APyIHe rocypap-
CTBEHHBIE OpraHbl B COOTBETCTBUM C 3TUMU PEIIeHUSIMU.

AAs TOTO, YTOOBI OBITH IIOAE€3HBIMU, CYA€OHBIE PEllleHUsA AOAKHEI OBITh YeT-
KUMU U NOHATHBIMU KaK AAS FOCYAQPCTBEHHBIX AedTeAel, TaK U AT -
POKOM 00IIecTBeHHOCTH. KOHCTUTYIIMOHHBIU Cya - 3TO He AeAb(OUUCKUN
OpaKyA, OH IIpU3BaH oOeclleudBaTh YeTKUe U sSCHBIe OTBETHI B CAOJKHBIX
CUTyaIUsX.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETNU
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[To3dBOABTE MHE COCAQTBHCA Ha HEKOTOPhle M3 pPeKoOMeHAaluu BeHelluaHc-
KOU KOMHCCHUHM, CAeAaHHBIE B AOKAaAe 00 MHAWBUAYAABHOM OOpAllleHUM K
KOHCTUTYLIJUOHHOMY IIPABOCYAUIO, IPUHATOM B AeKaOpe 2010 ropa. I'lpesu-
AEHT APYTIOHAH, BBl OBIAM OAHUM U3 TPeX AOKAGAUUKOB BeHennaHCKOM KO-
MHCCHUU 10 IIOBOAY 3TOT'0 KAIOUeBOro AOKAAAQ, U 4 ellle pa3 OAaropapio 3a
Barmr OOABIIION BKAAA.

I'Tpu yupexxpenun KonctuTynuoHHOTO Cypa YUYPEAUTEAU AOAKHBI OBITH OC-
BEAOMAEHBI O BO3MOJKHOCTAX pemleHuUd Cypa B OOeCIleUeHUM yBaKeHUs
Koncrurynum.

Me>xpy TeM B HEKOTOPBIX CTpPaHaX pelleHus IIPUBOAAT K OTMeHe O0lleo-
Os3aTEeABHBIX 3aKOHOB (erga omnes), a B ADyI'MX CTpaHax peLIeHUs pacll-
POCTPAHSAIOTCSI TOABKO Ha CTOPOH COOTBETCTBYIOIIEro pa3dupaTeAbCcTBa
(inter partes).

Bpemennble 3@deKTh AOAKHBI OBITH HPUHSATHI BO BHUMaHue. Hampumep,
B HEKOTOPBLIX CTpaHaxX peIlleHus UMeIOT pPaAuKaAbHbIe exX tunc 3ddeKThl,
KOTOpBIE YaCTO HY>KAQIOTCS B CMAI'UeHUU B IleAsiX oOecliedeHUsl IIPaBOBOM
OIIPEAEAEHHOCTU AAS MHAMBUAYAABHBIX aKTOB, y’Ke IIPUHSTHIX HAa OCHOBE
3aKOHOB, IPU3HAHHBIX HEKOHCTUTYLIMOHHBIMU.

Koucrurynuonusi Cyp AOAKEH OBITH B COCTOSHUM OIPEAEAUTH CPOK
BCTYIIA€HUS B CUAY CBOHX pelIeHHUM, C TeM 4TOOBI AQTh IIapAaMeHTy BO3-
MOJKHOCTH IIPUHATH HOBBEIM 3aKOH AO TOTO, KaK AEUCTBYIOIIUU HEKOHCTHU-
TYLUOHHBINM 3aKOH YTPATUT CBOIO CHAY.

HexkoTopele KOHCTUTYILIMOHHBIE CYABl BBEAM IIPAMOMU AOCTYII, KOTOPBIU
TpeOyeT 0COO0OU OCTOPOKHOCTU IIPU YCTAHOBAEHUM IIOCAEACTBUM pellle-
HUU: BO30OHOBAEHUE OOBIUYHBIX CYA€OHBIX IIPOIIEAYD, IPaBa TPETHUX AUIL B
TaKUX CAyYasX, BOIIPOC O TOM, KaK ApPyrue AWIla B TaKUX JKe AeAdX AOAIK-
HBI IIOAYYaTh BBIIOAY, A@’Ke eCAU OHU He OOpalllaAuCh B CYA.

Ha 3Tn, 6e3ycAOBHO, CAOKHBIE BOIIPOCH AOKAAA BeHenmaHCcKOM KOMUCCUU
MIBITAETCS AQTH OTBETHI UAM, II0 KpaiHel Mepe, TPEeAAOKUTh Pa3ANYHbIE Ba-
PHAHTHI, AOCTYIIHBIE AAS CcOCTaBUTeArelr KoHCTUTyIuu.

Focnopnn TlpeacepaTenb, A@MBI 1 TOCIIOAQ!

ITpepcTaBA€HME IIOAHOM KOHCTUTYILIMOHHOU >KaAo0bl B KOHCTUTYIIUMOH-
HeI1 Cypa, B TOM YUCA€ MHAMBHUAYAABHOM >KAAOOBI, IIOAE3HO AAS 3QIUTHI
paB YeAOBeKa B At00OM cTpaHe. [TocarepACTBHMEM 3TOTO MOJKET CTaTh AOBe-
AeHUe A0 MUHHMYyMa OCY’KA€HUSI cTpaHbl CTpacOyprcKUM CYAOM.

51 HACTOATEABHO IIPU3BIBAI0 APMEHUIO HMATU IO 3TOMY IIYTH U HCIIOAB30-
BaTh 15-aretne KoHcTuTynmoHHOro Cypa Kak MCXOAHYIO TOYKY AAS BBeEAE-
HUSA [OAHOM MHAWBUAYAABHOU JKAAOOBI BeHenMaHCKass KOMHUCCHUS I'OTOBA
noMoub BaM B 3TOM HauMHaHUN!

Boabmioe cracubo 3a BHUMaHUeE!




Sergey KAPINOS
Head of the OSCE Office in Yerevan

Mr. Chairman,
Excellencies,
Ladies and Gentlemen

It gives me a great pleasure to greet you all at today's conference, the topic
of which reflects the values of the respect for human rights, the rule of law
and democracy on which the OSCE's work is built.

There are several good reasons to discuss constitutional justice and the
role of constitutional courts in the context of OSCE commitments and let
me name only few of them.

First, in Copenhagen in 1990 the OSCE participating States acknowledged
that the rule of law cannot be realized without giving effect to certain prin-
ciples of justice. They include the realisation of the equal and inalienable
rights of all human beings as well as the duty of the government and pub-
lic authorities to comply with the constitution, their accountability and the
duty to act in a manner consistent with law.

Second, the role of the constitutional courts is paramount to the rule of
law. The constitutional courts have special role to play in the system of
separation of powers and they are a part of a system of checks and bal-
ances. The constitutional courts are called to interpret and clarify the
boundaries of authority of the executive and legislative branches and rep-
resent one of the strongest mechanisms of horizontal accountability of state
institutions.

Third, the Constitutions set the basic legal framework for other laws to
build on and the constitutional courts are tasked with preserving this
framework. They are key actors in the protection of human rights and the
impact of their decisions provides the basis for rectifying shortcomings,
both in legislation and its implementation.

The access to constitutional courts is one of the key factors that determine
their impact and effectiveness. This access is especially important since
Constitutional courts are in the position to bring to the fore the issues, that
may ultimately impact the political or social agenda or public policy of a
state.

At the same time, the effectiveness of the constitutional courts can be guar-
anteed only if their decisions are duly enforced and implemented.
Compliance with the decisions is essential not only for the sake of legal
certainly, but also for maintaining public trust in the legal system and the
legal process.

Attaching paramount importance to this issue in a broader rule of law con-
cept, my Office has supported a study conducted by independent experts

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM
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on progress in implementation of the decisions of the Constitutional Court
in Armenia. Its findings I believe will be made available later this year and
will be useful in terms of strengthening the effectiveness of existing legal
remedies and mechanisms of human rights protection in the country.

Ladies and Gentlemen,

The agenda of today's conference provides the possibility to exchange
views on a range of issues related to the role and impact of the constitu-
tional courts and their decisions on the democratic development of states
as well as to highlight the current legal, political and administrative chal-
lenges they may face. Considering wide geographical and professional
spectrum of the participants I am confident that it will produce tangible
and significant results.

With that let me wish us all fruitful deliberations.
Thank you.

CEPI'EH KAIIMHOC

Ilocon, Pykosodumenwv Epeeanckoeo oguca Opeanusayuu
no 6eszonachocmu u compyonuuecmey 6 Eepone

Focniopnn [NpeacepaTenn!
AaMbl 1 rocmoaa!

AT MeHs OOABINIasg YeCTh NMPUBETCTBOBATHL Bac Ha ceropHsiinHert Konde-
peHIuM, TeMa KOTOPOM OoTpa’kaeT TaKue IIeHHOCTH, KaK yBa’keHHe IIpaB
JeAOBeKa, BePXOBEHCTBO IIpaBa M AeMOKPATHIO, Ha KOTOPHIX ITOCTPOEHA Ae-
areabHocTh OBCE.

EcTb pOCTaTOUHBIE OCHOBAHUSA A OOCYKA€HUS KOHCTUTYIIMOHHOTO IIPaBo-
CYyAM M POAU KOHCTUTYIIUOHHBIX CYAOB B KOHTeKCTe oOsa3anHOoCcTelt OBCE,
HO II03BOABTE MHeE YKa3aTb TOABKO HEKOTOpPBIE U3 HUX.

Bo-nepsrix, B 1991 roay B Konenrarene rocypapcrsa-ydacTHuku OBCE BEI-
PasuAn CBOIO YOEKAEHHOCTh B TOM, YTO BEPXOBEHCTBO IIPaBa HEBO3MOJKHO
Oe3 olecrieueHHMsa pgAd NPUHIUIOB HpaBocypuss. OHU BKAIOYAIOT B celf
YBa’KeHHE PAaBHBIX U HEOTHEMAEMBIX IIPAB BCEX AIOAEN U OOS3aHHOCTH IIpa-
BUTEABCTBA U T'OCYAAPCTBEHHBIX OPTaHOB COOAIOAQTH KOHCTUTYIIHMIO, OBITH
IIOAOTYETHBIMU OOIECTBY U A€MCTBOBATH B COOTBETCTBUU C 3aKOHOM.

Bropoe - npeobaaparommias poab KOHCTUTYIIMOHHBIX CYAOB B OOeClleYeHU!U
BEPXOBEHCTBA IIpaBa. KOHCTUTYIIMOHHBIE CYABLI HUI'PAIOT Ba’kHYIO POAbL B
CHCTEME DPAa3pAEA€HUSI BAACTEU U SABASIOTCS YaCTBIO CUCTEMBI CAEPIKEK U
IIPOTUBOBECOB. KOHCTUTYIIUOHHLIE CYABI IIpepAHa3HauUeHbl AAST TOAKOBAHUS
U Pa3bACHEHUS I'PAHUIL IOAHOMOUYMU UCIIOAHUTEABHOM U CYA€OHOU BeTBen
BAACTU M IIPEACTABACHUS OAHOI'O M3 CHUABHEWIINX MEXaHU3MOB TOPU30H-
TAaABHOM OTBETCTBEHHOCTU I'OCYAAPCTBEHHLIX YUpPEe>KAEHUH.



B-TpeTbux, KOHCTUTYIIUN yCTAaHABAMBAIOT OCHOBHLIE IIPABOBLIE PaMKU, B
pepeAax KOTOPBIX AOAKHBI (DOPMUPOBATHECS APYrHe 3aKOHBI, @ KOHCTUTY-
LIMOHHbIE CYABI IIpeAHAa3HAUYeHBl A COOAIOAEHUS 3THUX paMoK. OHU urpa-
IOT BEAVYIIYVIO POAb B 3allluTe IIpaB YeAOBeKa, M MX pelleHus BAUSIOT Ha
yCTpaHeHHe HeAOCTATKOB KaK B 3aKOHOAAQTEABCTBE, TaK M IIPU ero peasu-
3aInMn.

AOCTyIl B KOHCTUTYIIMOHHBIE CYABI - OAUH U3 KAIOUEBBIX (PAaKTOPOB, OIpe-
AEATIOMNY UX BAMSAHUE U 3P(PEeKTUBHOCTL. DTOT AOCTYII SIBASIETCS OCOOEH-
HO Ba’KHBIM, TaK KaK KOHCTUTYIIMOHHBIE CYABl CTOST Ha MO3UIMU BBHIABHU-
JKeHUsI Ha NepBBIM IIAGH AeA, KOTOpPbIe B UTOTe MOTYT IOBAUSTH Ha IOAU-
TUYECKYIO U COIIMAAbHYIO IPOTPaMMY UAM Ha TOCYAAQPCTBEHHYIO IIOAUTUKY
CTPaHBHI.

B To ke BpeMs 3(pPEKTUBHOCTE KOHCTUTYITMOHHBIX CYAOB MOJKET OBLITH Tra-
PaHTHUPOBaHA, TOABKO €CAW UX PelleHUsT peaAnu3yIoTCs HapAesKalluM oopa-
30M. COOAIOAEHUE PEeIIeHnN IBASIETCS BeChMa Ba*KHBIM He TOABKO AAS TIpa-
BOBOU OIIPEAEAEHHOCTH, HO U AASI COXPaHEHUST AOBEPHsS OOIEeCTBEHHOCTHU
K ITPaBOBOM CHCTeMEe U CyAeOHOMY IIPOIecCy.

[TopuepkuBas MepBOCTENleHHOE 3HaYeHHe 3TOTO BOIPOCA B PACIIMPEHHOM
IIOHMMAHWKM BEPXOBEHCTBA IIpaBa, Hall Ouc MopAepKUBAET PYKOBOAUMOE
HEe3aBUCUMBIMHU 3KCIIEPTAMU HCCACAOBAHME II0 yCOBEPIIEHCTBOBAHUIO IIPO-
Imecca UCHoAHeHus pemneHuit KoncrurynuonHoro Cyapa B ApmeHuu. S Ha-
AEIOCh, YTO PE3YABTATHI 9TOI'O MCCACAOBAHMSI OYAYT AOCTYIIHBI YK€ B 3TOM
ropy u OyAyT IOAE3HBI C TOYKU 3PEHUS MOBBIIIEHUSI 3P(EeKTUBHOCTH CYIIe-
CTBYIOIIUX CPEACTB U MEXAHU3MOB 3allIUTEI IIPAB YEAOBEKA B CTPAHE.

AamMbl 1 rocropa!

[ToBecTka ceropHsaurHenr KoHdepeHOUU NIPEAOCTaBASIET BO3MOKHOCTb O0-
MeHa MHEHUSIMU 110 PsIAY BOIIPOCOB, KACAIOIIUXCS BAUSHUS U POAWU KOHC-
TUTYLIMOHHBIX CYAOB M UX peIleHUN AN AeMOKPATH4eCKOr'o pPa3BUTUS I'O-
CYAQPCTBa, @ TaK)Ke AAS YKa3aHHs CYIIeCTBYIOIIUX IIPABOBBIX, IIOAUTHUYEC-
KUX U aAMUHUCTPATUBHBIX NIPOOAEM, C KOTOPBIMU OHU MOI'YT CTAAKHUBATh-
cs. YUYUTBIBAS LIMPOKUU TreorpapuyeCcKuid M NpodPeCCUOHAABHBIU CIEKTP
Y4acCTBYIOUIUX, I YBepeH, YTO 3TO AACT IIOAOKUTEAbHBIE PEe3yABbTATHI.

B cBs3U € 3TUM IO3BOABTE IIOKEAATh BCeM HaM IIAOAOTBOPHBIX AMCKYCCHH.
Cnacubto!

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU
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KAPEH AHAPEACAH
Sawumnuk npae uwesoeexa Pecnybiuxu Apmenus

YBa’kaeMBIl TOCIIOAUH APYTIOHAH!

AaMbl 1 rocropa!

Yuactauku u roctu Kondepennuu!

Pecmybauka ApMenus, Oyaydm npoBoaraalreHHod Korcrurynuen 1995 ro-
AQ CyBEpEeHHBIM, AEMOKPATUYECKHUM, COIMAABHBIM U IIPABOBBIM TI'OCYAAp-
CTBOM, BCTand Ha HOBBIU IyTb Pa3BUTHUS, MCXOAS U3 UAEU IPU3HAHUS de-
AOBEKQ, €ero AOCTOMHCTBA, IIPaB U OCHOBHBLIX CBOOOA BBICIIEN I[€HHOCTHIO.
AaHHOEe HMCXOAHOE IIOAOJKEHHE PAacCMOTPEHHS OCHOBHBIX IIPaB U CBOOOA,
yeAOBeKa KaK HEeIIOCPEACTBEHHO AEHCTBYIOLIErO IIpaBa OOYCAOBUAO COAEP-
JKaHWEe AAABHEUIINX KOHCTUTYIIMOHHBIX pedopM, IIPOBOAUMEIX B PeCIyO-
AVKEe, ¥ OBIAO IIOCTABAEHO B OCHOBY 3aKOHOAATEALCTBE, CO3AABAsT PearbHBIE
IIPEAIIOCHIAKY AAS 3QIIUTHL IIPaB YeAOBEKa.

Bo Bpem4a paccMOTpeHUs OOpallleHuM Hallle yUYpe’KAeHUe 4acTO CTAAKMBa-
eTcss ¢ IpobAeMaMM COOTBETCTBUSL 3aKOHOAATEABCTBA KoHCTHUTyIUM, Tpe-
0OBaHUAM OOUIETPU3HAHHBIX MEKAYHAPOAHBIX IPUHIIUIIOB U HOPM, IIPO-
OeNOB B 3aKOHOAATEABCTBE, C BOIIPOCAMU BHYTPEHHUX NPOTHUBOpeYnu. 13-
BECTHO, YTO HE TOABKO 3aKOHOAAQTEABCTBO CaMO IO cebe 4acTO MOJKET SIB-
ASITBCS OCHOBHOM NPUYWHOMN HAPYIUIEHUS IIpaB YEAOBEKAa, HO W 3aKOHOAA-
TeAbHBIE IIPOTUBOPEYUS], IPOOEABl, HETOUHOE TOAKOBAHVE U IIPUMEHEeHHe
HOPMBI 3aKOHA TaK)Ke IPUBOAST K HapYyIIEHUSM IIpaB YeAOBeKa.

B aTOM cMBICAe OOABIIIOE 3HAUYEHUE NMPUAAETCSI TOMY OOCTOSATEABCTBY, YTO
Koncrurynuonnsi Cya PA, paccMaTpuBasg KOHCTUTYIIMOHHOCTB IIPABOBO-
TO aKTa, OIleHMBAeT KaK AQHHBIM akKT, TaK U COPMUPOBABIIYIOCS IIPABO-
IPUMEHUTEABHYIO IIPAKTUKY.

Poap u muccusa Korcrurynuornnoro Cypa PA, HecoMHeHHO, orpoMHa. Aes-
TeABHOCTh CyA@ AOCTOMHA BBICOKOU OII€HKU. KOHCTHUTYIIMOHHOE IIPaBOCY-
AUe SBAGIETCS Ba’KHEWIeW rapaHThell oOecliedeHUsI BEPXOBEHCTBA U CTa-
ourpHOCTH KoHcTHUTynuu. Oco6o BakHa poab Korcrurynmmonuoro Cyaa
AAST TOCYAQPCTB, HAXOASIIMXCS B IepexopHoM nepuope. OH sBAsieTCS Ta-
paHTHel obeclieueHUsI BEPXOBEHCTBA IIpaBa, CBOOOAHOMN peaAm3aluu, 3a-
IIUTHL U o0eclleyeHUs 3aKpPeNAeHHBIX KOHCTUTYIIMEN IIpaB U CBOOOA YEAO-
BeKa U IPa’kAaHMHA, IPEAYCMOTPEHHOTO0 KoHCTUTYIIMEN pa3peAeHusa u Oa-
AQHCA BAACTeN, oOecriedeHNsI HEIIOCPEACTBEHHOTO AekicTBUA KoHCTUTYIIUMN.
XoTsi O01ecTBOM OAHO3HAUHO He OBbIAW IPUHSATHL PEIleHUs, IIPUHSTHIE
KorcturynmorHelm CypaOM IO pe3yAbTaTaM BBEIOOPOB, OAHAKO OOABIIas
poAb U 3HaueHMe KoucturynuoHHOro Cypa B Aeae oOeclieueHUsT KOHCTH-
TYIIMOHHOCTHU BBIOOPOB U pedepeHAYyMOB BHE BCAKOTO COMHEHWS.
Koncrurynuonnsii Cyp PA co3paeT HOBBIE IPABOBBIE TPAAUIINU AAT AQAB-
HEMIIIero pas3BUTHUS O0IIeCTBa M I'OCYAAPCTBA B PYCA€ HAPOAHBIX U AEMOK-
paTU4ecKUX NPUHIMIIOB, TAPAHTUU IOCTOSIHHOTO M HEIIPEePBIBHOI'O IIPaBO-
BOI'0O, HKOHOMMYECKOT'0, IIOAUTUYECKOTO, KYABTYPHOT'O Pa3BUTHS W IIPOT-
pecca oOli1iecTBa.



EmMkag TeMa 3TOM MeXAYHAPOAHOM KOH(EPEHIINU aKTyaAbHA W AOCTOMHA
0Cco00ro BHUMaHUS MMEHHO C TOUKM 3PeHUs HallMOHAABHBIX YUPEeKAeHUMN
110 TpaBaM YeAOBeKa, TaK KaK IIOCAEAHUEe TaKyKe UTPAiOT CBOIO POABL B Ae-
SATEABHOCTH 110 KOHTPOAIO 3@ KOHCTUTYLIMOHHOCTBIO 3aKOHOAAQTEABCTBA, B
YaCTHOCTHU C TOUKHU 3PEHUSI COOTBETCTBUS HOPMATHUBHBIX aKTOB 3aKpeIAeH-
HBIM KOHCTUTyIIMEM OCHOBHBIM IIpaBaM M CBOOOAAM YEAOBEKAa U Ipakpa-
HHUHA.

B HayuyHO-IIPAKTHUYECKOM CMEBICAE I CUMTAl0 KpaliHe Ba>XHBIM CO3BIB HACTO-
ament Koudepernnuu. Arobasg KoH(epeHIInd, UHUIIMUPOBaHHAaA KOHCTUTY-
nuoHHBIM CyaOM, — IIIKOAA AAS BCeX HAC, B TOM YUCAEe AAS CTYAEHTOB,
IIpenopaBaTeAEH, YUEHBIX, IPAKTUUYECKUX PAOOTHUKOB M BOOOIIE AAT AMIIL,
UHTEPeCYIOUIUXCI BOIPOCAMH KOHCTHUTYIIJMOHHOI'O IIPAaBOCYAUS, TaK Kak
3A€Ch IIPeAMEeTOM BCECTOPOHHEIo OOCY’KAEHHS CTAHOBUTCS He TOABKO
Me>XXAyHapOoAHas IIPAKTHKAa, HO M OOCY’KAQIOTCS aKTyaAbHBIE ITPOOAEMEL
KOHCTUTYILIMOHHBIX Pa3BUTUU B CTpPaHe M UX KOHKpPEeTHEBIe pellleHHs.
YBakaeMble YYaCTHUKHU, IIO3BOABTE TOpPSUO II03APaBUTH Bac mo caygaro
15-retusa cospanua KoucrurynmornHoro Cypa PA, moskeaaTb paabHeEUIIEU
IIAOAOTBOPHOM AEITEeABHOCTH M HOBBIX YCIIEXOB BO OAAro yKpeIAeHus u
pPa3BUTHS 3aKOHHOCTU U A€MOKpPATHU B CTpPaHe.

Kenaro ygacTHuKamM KoHdepeHUNM MHTEPECHBIX AUCKYCCHUU.

KAREN ANDREASYAN
Human Rights Defender of the Republic of Armenia

Honorable Mr. Harutyunyan!

Ladies and Gentlemen!

Participants and guests of the Conference!

The Republic of Armenia was declared a sovereign, democratic, social and
legal state by the Constitution of 1995 and entered the new path of devel-
opment proceeding from the idea of recognizing the individual, his digni-
ty and his rights and freedoms as ultimate value.

The mentioned initial provision, which considers the fundamental human
rights and freedoms as directly acting right, determined the content of the
further constitutional reforms carried on in the republic and it was put on
the basis of the legislation, thus creating true prerequisites for the protec-
tion of human rights.

While examining complaints, we often clash with the issues regarding the
conformity of the legislation with the requirements of the Constitution and
the generally acknowledged international norms and principles, the gaps
of legislation and the issues of internal contradictions. It is known that not
only legislation, itself, can often be the main cause of violation of human
rights, but the legislative discrepancies, gaps, incorrect interpretation and
application of the norm of the law as well lead to violation of human rights.
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In this aspect, the circumstance that the RA Constitutional Court, while
determining the constitutionality of the legal act, evaluates both the given
act and the existing law enforcement practice.

The role and the mission of the RA Constitutional Court are great undoubt-
edly. The activity of the Court deserves high assessment. Constitutional
justice is the most important guarantee of ensuring the supremacy and sta-
bility of the Constitution. The role of the Constitutional Court is more
important for the states of transitional period. It is a guarantee for ensur-
ing the rule of law, free exercise and protection of human and civil rights
and freedoms stipulated in the Constitution, checks and balances of pow-
ers provided by the Constitution and the ensuring of the direct effect of
the Constitution. Though, the decisions of the RA Constitutional Court,
concerning the results of elections, were not accepted unequivocally.
However, the role and significance of the Constitutional Court is beyond
dispute in ensuring the constitutionality of elections and referenda.

The Constitutional Court creates new legal traditions for the further devel-
opment of the society and the state in the course of national and demo-
cratic principles, guarantees for timeless and continuous legal, economic,
political, cultural development and progress of the society.

The capacious topic of this international conference is timely and deserves
special attention especially from the viewpoint of national institutions of
human rights, as the latest also play their role in the process of control of
constitutionality of the legislation especially from the viewpoint of con-
formity of the normative acts with the fundamental human and civil rights
and freedoms stipulated in the Constitution.

I think that from the scientific-practical viewpoint, the convocation of the
present conference is very important. Any conference, initiated by the
Constitutional Court, is a training for all of us, including students, lectur-
ers, scientists, practitioners and, in general, for those who are interested in
matters of constitutional justice, as, in this case, not only the international
experience becomes a subject of thorough discussion, but also the contem-
porary main issues of constitutional developments in the country and their
specific solutions are discussed.

Honorable participants, let me warmly congratulate you with the 15-th
anniversary of formation of the RA Constitutional Court and wish you fur-
ther fruitful activity and more and more success for the benefit of strength-
ening and development of democracy and legality in the country.

I wish the participants of the conference to have interesting and motivat-
ed discussions.




AOKAAABI!
REPORTS!
RAPPORTS!

! Norrapm: IyOAUKYIOTCS B IOPSIAKE UX IIpeApcTaBAaeHUA Ha KoHdpepennum.
" The reports are published in the order of presentation at the Conference.
! Les rapports sont publiés a I’ordre de la présentation & la conférence.



CONSTITUTIONAL COURT FUNCTIONS
IN PROTECTING DEMOCRATIC
CONSTITUTIONAL ORDER

EVGENI TANCHEV

Chief Justice, Constitutional Court of the Republic of Bulgaria,
Member Venice Commission of the Council of Europe

Types of Constitutional Review and its Relationship
to Constitutional Review Functions

Constitutional provisions and legislative norms attribute constitutional
courts long lists of powers that are most often identified or regarded as
functions. When constitutional court functions are identified with powers
although, they vary considerably from country to country in addition to the
constitutional review of laws, their jurisdiction might include controlling
electoral processes and cancellation of the elections, guaranteeing the
autonomy of municipalities, policing the constitutionality of political par-
ties or resolving criminal proceedings against high government officials.

Deciding on conformity of the international treaties before ratification by
the parliament to the nation state constitution or judging the compliance
of laws to the international treaties already signed ratified and enforced
and the international customary law principles consists another particular
set of issues in the list of constitutional courts powers.

It should be emphasized that while the list of powers entrusted to the con-
stitutional courts are mistakenly treated for functions they are only
means or weapons instrumental to carry the functions of judicial review of
constitutionality of laws..

Although the genesis and evolution of constitutional review followed dif-
ferent pattern depending on the constitutional design and the legal fami-
ly to which the particular institution that was assigned to review the par-
liamentary legislations compliance to the constitution belonged they have
shared the same set of liberal democratic principles and values. Protection
of the rule of law starting with the constitutional supremacy and funda-
mental human rights has been the common denominator while he differ-
ence concerned paths of development, growth, logistics of enforcement
and quantity of the courts enforcing constitutional review.

Often the genesis and development of the institutionalized patterns of con-
stitutional review has been interpreted to be a pure intellectual exercise
of judges and professors rather than as being an outcome of the essential
features of Anglo American (Anglo Saxon) and civil law systems. With no
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whatsoever intention to diminish Chief Justice John Marshall or Hans
Kelsens' contributions in the area of founding constitutional review it
seems that the legal family context is somewhat more influential and is cru-
cial to the content and form of principles and agents of constitutional
review introduced. Both legal families attributed different roles to the
judges and legislators. Within the common law tradition the law was devel-
oped mostly by the judges finding the legal rule to reach judicial decision
complying to justice in every concrete case. By the system of precedent
the validity of the rule acquired normative meaning by applying it to the
identical cases and situations.

While in the US since colonial times judges were trusted and held in high
esteem, in Europe courts were looked with a great suspicion.

Two premises were indispensable for the emerging of diffuse decentralized
incidental judicial review of constitutionality of legislation - the system of
precedent and courts of general jurisdiction. Within the civil law family
especially after the French revolution the system of positive legislation and
general validity rule making was affirmed on one side and different limita-
tions on judge made law were devised and imposed, on the other'. The ulti-
mate forms of these were the prohibition for the judges to enforce the laws
but not to interpret them, known as "gramophone justice” meaning that
the judge is under the obligation to play the record that has been produced
by the legislator in concrete cases and "telephone justice” when the exec-
utive put a pressure on the court to achieve a beneficial decision by the
court®>. To contain the positive legislator within the limits of the constitu-
tion a negative one was needed and ordinary courts could not be entrust-
ed with this function since the judges of general jurisdiction were them-
selves constrained by the parliamentary statues. Decentralized, diffuse
review in the civil law system would be inoperative for the lack of doctrine
and practice of stare decisis unifying the system by the rule of the prece-
dent. Thus a specialized constitutional court had to be created and
assigned abstract posterior review of parliamentary statute to ensure their
compliance to the constitution as the supreme law of the land®. Today the
constitutional courts or other forms of constitutional review is universally
accepted as a part of the European constitutional heritage*. Scholars still

! Some attribute genesis of centralized of centralized concentrated constitutional review having juris-
dictional monopoly over constitutional issues to legal education in Europe, the role of career judges
in deciding policy issues, the merger of the executive and legislative power in the prime minister
through his position as leader of the party that has won the general elections, recognition and
protection of fundamental human rights, G.F.de Andrade, Comparative Constitutional Law: Judicial
Review, Journal of Constitutional Law, vol.3, 977

2 F. Neumann coined the term phonograph or gramophone justice , see F. Neumann the Democratic
and Authoritarian state, The Free Press, New York, 1957, 38

3 For extensive treatment see V.F.Comella, Constitutional Courts and Democratic Values, Yale Univ.
Press, London, 2006, 3-29

* More than 80% of the written constitutions around the world have special provisions on constitu-
tional review see T.Ginzburg, the Global Spread of the Constitutional Review, in the Oxford
Handbook on Law and Politics,eds.K.Whittington et.al., Oxford University Press, 2008, 81



argue whether it was due to the popular sovereignty and democratic crav-
ings rising from the grassroots or either it is introduced by the political
elites’. The latter has been titled insurance model of introducing judicial
review for it is kind of a security investment protecting a former govern-
ing party when becoming an opposition one®.

Several types of functions might be distinguished among the institutions
for judicial or constitutional review functions might be divided into univer-
sal exemplified by all bodies entrusted or recognized by the constituent
power to control compliance to the constitution or specific - consisting of
those particular institutions that have been assigned in some nation states
to be the guardians of the law of the land. According to their nature con-
stitutional courts functions might be constitutional (legal) or socio politi-
cal. They might be strictly national when entrusted by nation state consti-
tution to the national courts or supranational if performed by supranation-
al courts. Finally they might be treated as manifest ( indispensable), implic-
it or surrogate when the bodies of constitutional review act to compensate
an institution that has not been created by the national constituent author-
ity but exists in other nation state constitutions.

Short List of Constitutional Court Functions

An attempt to produce most important functions of the constitutional
courts would include the enumeration without any contention of exhaus-
tive list of them. It would be also contra productive to declare a priori
which of them is more important than the others or to propose a hierarchi-
cal structure of various functions of the constitutional courts.

Constitutional Courts have been recognized by the constitution drafters to
be the Guardians of Constitutional Supremacy. Constitutional courts per-
form the function of supreme policeman of the Constitution. It seems that
all of the constitutional court powers are oriented in this direction.
However, this is obviously the case with the most typical of the powers -
abstract control of the constitutionality of laws havng erga omnes effect.
Where the constitutional courts were established abstract posterior control
has been monopoly of the constitutional court though constitutionality and
constitutional conformity might be recognized and more than this accept-
ed by all other legal subjects until its unconstitutionality would not be
declared by the court.

Constitutional review has been the voice and Guardian of the constitution's
content as established by the constituent power. According to the classical
democratic theory the nation state constituent power being an expression
of popular sovereignty creates the constitution and has no place in legis-

s M.Schor,Mapping Comparative Judicial Review, Washington University Global Studies Review, vol
7., 2007, 257 -287 www. law.wustl.edu/WUGSLR/Issues/Volume?7_2/Schor.pdf

® T.Ginzburg, Judicial Review in the New Democracies, Constitutional Courts in Asian cases,
Cambridge University Press, 2003, 24-25
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lation, practical executive government and adjudication of justice and
deciding cases by the courts. The constituent power does not disappear
but assumes a latent status or it "falls into sleep”. It springs to life and
becomes active when the terms of the constitutional contract need an
amendment or the nation and its political elites have arrived to political
decision to adopt new constitution’. While being in a latent position it is
the constitutional court that voices the exact meaning of constitutional pro-
visions, might interpret them but staying within the limits of the founding
fathers will. Even the boldest judicial activist should accept that the con-
stitutional court interpretation might update the constitutional provisions
but it cannot amend or develop the constitutional content beyond the will
of the founders. The process of growth of the constitution is not tanta-
mount to constitutional amendment which is a legitimate monopoly of
constituent power as emanation of popular sovereignty.

Within this function the constitutional courts primary role would be in voic-
ing and keeping the content of the constitution as established through pop-
ular sovereignty by constituent power. Though it is generally accepted that
division between constituent and constituted powers is a monopoly belong-
ing to the civil law family firmly established since E.Sieyes it should be
emphasized that in the American system it was stipulated as a premise to the
birth and enforcement of judicial constitutional review by the court itself®.

Constitutional courts act as ultimate judicial safequard of fundamental
human rights. No doubt this position of the courts is cornerstone in the
legitimation of judicial review of constitutionality of laws. It was the sta-
tus of the courts as guardians of fundamental constitutional rights and lib-
erties that defeated the radical democratic opposition to review of consti-
tutionality of laws by judiciary. Parliaments are product of direct ascend-
ing procedural democratic legitimation through election and are entrusted
with the democratic will of the nation or majority of the electorate. To this
source of legitimation courts consisting of judges that are never directly
elected by the people bring their constitutional legitimacy defending fun-
damental human right as a last and supreme national institution to pro-
tect human rights and ultimate resort to defend constitutional freedom
against an encroachment on human rights by parliamentary legislation.

Constitutional courts act as border guards containing the state institutions
within the constitutional limits of their powers. This function of
Constitutional courts has been performed though in different ways and
forms with all of their constitutional powers.

Constitutional courts act as legal arbiters as agents of constitutional and

* On drafting a constitution as an act of supreme political decision over the type and form of politi-
cal unity see Carl Schmitt, Constitutional Theory, Duke Univ.Press, 2008, 75-94

8 UK legal system with the principle of parliamentary sovereignty respected should be considered to be
an exception, for the idea that there should be power above the parliament and beyond the reach of
parliamentary amendment undermines the parliamentary sovereignty principle. In the famous Marbury
v. Madison decision judicial review has been affirmed as a safeguard ruling out the option that "the
legislature may alter the constitution by an ordinary act" Marbury v.Madison , 5.U.S.( 1 Cranch) at 177



legal arbitrage resolving the conflicts. In this respect status of the constitu-
tional courts might be compared to the neutral power or povoir neutre
described by B.Constant’ and attributed to the head of state conceived to
be performing neutral arbitrage to resolve, diminish, accelerate, prevent,
mediate institutional conflict or compromise an outcome beneficial to the
particpants and tha whole nation. In contrast to this position of the head
of state performing political arbitrage , the constitutional courts exercise
constitutional arbitrage - i. e .the conflicts between the powers are resolved
on the basis and within the constitution.

Constitutional courts as counter majoritarian check. In the context of lib-
eral democracy courts perform function of preventing the majority to
quash the opposition by protecting minority rights. Probably the most
symptomatic of this function has been the action of filing petitions
demanding unconstitutionality decision by the parliamentary minorities -
parties or MP groups.

With the introduction of the individual constitutional complaint individu-
als when their fundamental rights are abrogated by parliamentary legisla-
tion adopted by majority have an important source to veto tyranny of the
majority that has overstepped the constitution.

Constitutional Courts as a safety valve decreasing the level of the social
strain, unrest and prevent the system of government from self destruction or
destruction by the violent extraconstitutional or illegal action. One of the
first explanations of the function of procedures and institutions as a safe-
ty valve belongs to N. Machiavelli long before constitutional review of leg-
islation emerged. Another approach by converting a political or extra-

9 B.Constant, Principle of Politics Applicable to All Representative Governments, in Political Writings,
Cambridge Univ.Press, 1989, 183-194

""To those set forward in a commonwealth as guardians of public freedom, no more useful or neces-
sary authority can be given than the power to accuse, either before the people, or before some coun-
cil or tribunal, those citizens who in any way have offended against the liberty of their country. A
law of t his kind has two effects most beneficial to a State: first, that the citizens from fear of being
accused, do not engage in attempts hurtful to the State, or doing so, are put down at once and with-
out respect of persons: and next, that a vent is given for the escape of all those evil humors which,
from whatever cause, gather in cities against particular citizens; for unless an outlet be duly provid-
ed for these by the laws, they flow into irregular channels and overwhelm the State. There is noth-
ing, therefore, which contributes so much to the stability and permanence of a State, as to take care
that the fermentation of these disturbing humors be supplied by operation of law with a recognized
outlet" In respect of this incident I repeat what I have just now said, how useful and necessary it is
for republics to provide by their laws a channel by which the displeasure of the multitude against a
single citizen may find a vent. For when none such is regularly provided, recourse will be had to
irregular channels, and these will assuredly lead to much worse results. For when a citizen is borne
down by the operation or the ordinary laws, even though he be wronged, little or no disturbance is
occasioned to the state: the injury he suffers not being wrought by private violence, nor by foreign
force, which are the causes of the overthrow of free institutions, but by public authority and in accor-
dance with public ordinances, which, having definite limits set them, are not likely to pass beyond
these so as to endanger the commonwealth". 40
DISCOURSES ON THE FIRST DECADE OF TITUS LIVIUS BY NICCOLO MACHIAVELLI CITIZEN
AND SECRETARY OF FLORENCE TRANSLATED FROM THE ITALIAN BYNINIAN HILL THOM-
SON, M.A.A PENN STATE ELECTRONIC CLASSICS CHAPTER VII www?2.hn.psu.edu/.../machi-
avelli/Machiavelli-Discourses-Titus-Livius.pdf
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parliamentary conflict into legalistic one has been emphasized by A. De
Tocqueville'. Instead of being resolved by violence on the streets the con-
flicting issue is given in the hands of the court to decide. By this proce-
dure the degree of social discontent is reduced from the melting pot of
boiling emotions and hostilities to impartial and universally accepted pro-
cedures by people and institutions where the decision is worked out based
on reason with rational arguments.

Constitutional courts act as harmonizer of national constitutional and
supranational values, principles and norms and resolving conflicts between
national and supranational institutions. In the context of multilevel consti-
tutionalism constitutional courts harmonize relationship between national
and supranational values and resolve conflicts between different constitu-
tional orders.

Constitutional judicial review on parliamentary legislation is a structural
check on governmental power proceeding out or contrary to the constitu-
tional limitations enumerated powers of the institutions. Though situated
outside any of the classic branches of constituted powers of legislative,
executive and judiciary powers constitutional courts can be tackled as an
important checks on arbitrary powers and on despotic government as a
whole.

Appeal and resort to the constitutional review is a fundamental human right
to protect fundamental constitutional rights where individual complaint has
been envisaged

Constitutional courts exercise transforming function when updating the con-
stitution and providing the growth of the constitution so in T. Jefferson's
words the constitution should belong to the living and not to the dead.

Constitutional courts might play a compensating role for a second chamber
especially in impeachment trials especially in those countries where the con-
stitution provides impeachment trial while establishing unicameral assembly.

Modern (contemporary) context of constitutional courts functions
performance national and international context

With constitutional democracy triumph during the last decades of the 20"
century, rule of law has become a common denominator among the prin-
ciples entrenched in the new constitutions.

Besides the traditional obstacles practical enforcement of the rule of law or
rechtstaat has to cope with new challenges which affect the functions of
the constitutional courts.

"' "The influence of legal habits extends beyond the precise limits I have pointed out. Scarcely any
political question arises in the United States that is not resolved, sooner or later, into a judicial ques-
tion", Alexis de Tocqueville, Democracy in America Vintage books, New York, 1945, Volume I,
Chapter XVI CAUSES WHICH MITIGATE THE TYRANNY OF THE MAJORITY IN THE UNITED
STATES, 290



Three of them deserve special attention.

In the emerging democracies constitutional design of the rechtsstaat con-
fronts underdeveloped legal culture on the part of the rulers and ruled.
Due to the lack of active civil society and perceptions like legal nihilism
and fetishism the living rule of law abunds with unenforcible provisions
and ineffective law enforcement. These defects of the rule of law might be
cured gradually and the treatment might take generations that have lived
their life in a constitutional democracy.

One of the most fascinating events in the contemporary global age is the
emergence of multi level constitutionalism. Constitutional monism of the
nation states is supplemented with supranational constitutional dimension
by gradual constitutionalization through establishing international and
European standards of constitutional democracy. Within European con-
text two variously shaped and encompassing different sets of nation mem-
ber states supranational constitutional streams evolve - Council of Europe,
ECHR and jurisprudence of the Strasbourg court of Human Rights on the
one side and the EU constitutional order for its member states on the
other side.

In contrast to federations, multilevel constitutionalism is not hierarchically
structured like supremacy of the nation state constitutions within the
national legal system. For the time being and in the foreseeable future inte-
gration through law and economic integration have not scheduled emer-
gence of European super state. Neither EU would be transformed in
omnipotent statal entity identical to that of the nation states. Primacy of
the EU law and validity of the EU standards will be guaranteed not by
supremacy of a written formal supranational constitution but by contra-
punctual constitutionalism where conflicts between the constitutional
orders and harmony are achieved by the same democratic constitutional
values and principles shaped by the common European constitutional her-
itage after the Westphalian peace treaty.

As contrapunctual music harmony is achieved only if different melodies
are composed in one key, contrapunctual constitutionalism resolves and
avoids conflicts by foundation of the national and supranational levels of
the same set of democratic constitutional values and principles with the
each one contents being modified and adapted to its respective constitu-
tional orders.

In a constitutional pluralism rule of law transcends the rechtsstaat and the
rule of law within the national legal system which is supplemented by the
rule of law beyond the nation state on a supranational and international
law level. The conflicts between different legal orders are unavoidable but
the mechanisms for their resolution are built, negotiated and agreed upon
in order to overcome them peacefully.

Perhaps it might be appropriate to draw a comparison with M. Maduro's
concept of hierarchy within contrapunctual constitutionalism and legiti-
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macy within the national, EU and global constitutionalism. In our con-
temporary globalized age constitutional pluralism is at a stage where sep-
arate constitutional locations have reached a different level of hierarchy
within the legal order. The global constitutionalism has been the weak-
est of all where different currents mark the emerging priorities of gover-
nance and the legal order. In contrapunctual constitutionalism harmoniz-
ing the different loci of constitutionalism should be done in a harmonious
manner. Harmony, however, would require certain premises to be
observed. For example, simultaneous melodies in music should be per-
formed within one key and should not be sung in a capella or in a can-
non fashion. Hierarchies and legitimacies in national, EU and global con-
stitutionalism should be built on the consensus concerning some demo-
cratic values and should not be aimed at repetition, although with a dif-
ferent consequence'.

The heterogeneity of governance modes in the EU requires the use of all
avenues of legitimacy available to the various modes of governance'. One
should not fear that in this way complex and differentiated legitimacies will
be the result. EU citizenship and, which is not intended to destroy nation-
al citizenship, has moreover been introduced and is based on national cit-
izenship. The human rights belonging to the EU citizens are not meant to
impair the citizens rights provided in the nation state constitutions but to
guarantee more opportunities for the EU citizens. However multilevel
recognition and protection of human rights are probably the soundest
legitimacy building factor for supranational governance facilitating the
interaction of different entities of multilevel governance forming the con-
temporary constitutional pluralism.

Terrorism and transnational crime pose the most formidable threat to the
rule of law in contemporary constitutional democracies. The constitution-
al democracies confront actual dilemma that they have to preserve and
protect the principle of the rule of law and constitutional democracy with
the established procedures and instruments of the rule of law from indi-

2See for contrapunctual constitutionalism M. Maduro, 'Europe and the Constitution: What if this is as
Good as it gets?', in JJH.H. Weiler and M. Wind, eds., Rethinking European Constitutionalism
(Cambridge, Cambridge University Press 2000). Also available at: <http://www.umich.edu/ " iinet/euc
/PDFs/2002%20Papers/Maduro.PDF>.

See R. de Jonghe and P. Bursens, 'The Quest for more Legitimacy in the EU as a Multilevel Political
System' (Paper for ECPR Congress in Edinburgh 28 March - April, 2003) available at: <http;//
www.clingendael.nl/library/litlijst/ 1itlst2004.1/European.integration.pdf>

4 Admitting that EU citizenship actually exists based on the prerequisite of citizenship of one of the
member states of the Union automatically means the direct participation of EU citizens, thereby cre-
ating input legitimacy, but this should not be seen as more valuable or impairing the indirect or out-
put legitimacy of intergovernmentalism, as within the nation-state this is built on the direct partici-
pation of the people in government elections. Therefore the conclusion that there should be a preva-
lence of one mode of legitimacy in the EU above all others seems to be somewhat misleading. Within
different EU governance methods various types of legitimacy will undoubtedly prevail. For example,
intergovernmental legitimacy will be based on indirect and output legitimacy, while direct and input
legitimacy will normally develop more efficiently at the supranational level of community and feder-
al methods of integration.



viduals or groups that do not recognize the very fabric of the principle but
aim to destroy democratic societies built on the rule of law. Indeed there
has not been agreement between scholars and politicians on the content
of terrorism neither there has been a legal definition of this term in any
international law instrument. However, considering some of their implica-
tions terrorism and the rule of law are diametrically opposites. While on
the one side of the antinomy lie values like predictability, security and
legitimate expectations of people on the other side the goals are to be
achieved by intimidation, fear, insecurity and unexpected harms to phys-
ical persons in order to exert pressure on government. While the consti-
tutions and the rule of law aim to limit coercion and resolve conflicts
peacefully terrorism and transnational crime resort to unlimited coercion
in order to achieve their goals”. Rule of law is universal and integral prin-
ciple and once it is suspended or unrestricted violence to the criminals
without observing fair trial, presumption of innocence etc. is imposed,
then the guarantee that the government and law enforcement would not
become criminals themselves, standing on one and the same path with the
criminals, will wither away. Leaving the rule of law ground to protect it
though legitimated by the reason of state, constitutional dictatorship or
limited emergency formulae transforms the law enforcement into criminal
activity. Constitutional democracies and the principle of rule of law seem
to be ill equipped to defend themselves against terrorist and internation-
al crime threats with the legal means of peaceful conflict resolution.

Models of Implementation
of International Norms in the National Legal Order
and 1991 Bulgarian Constitution

The classical principle of constitutional supremacy is assuming new dimen-
sions with the development of the relations between the national legal sys-
tems and the supranational legal orders in contemporary globalized world.

Modern democratic constitutional states recognize the primacy of interna-
tional law principle. The systems implementing treaty obligations however
are different due to the choice of monism or dualism in the national con-
stitutions'.

"> One of the best liberal definitions of constitutionalism emphasizing the constitutions role as frame of
government was offered in the second half of the 19 century in the US by John Potter Stockton "
The constitutions are chains with which men bind themselves in heir sane moments that they may
not die by a suicidal hand in the day of their frenzy.", J.E.Finn, Constitutions in Crisis, Oxford
University Press, 1991, 5

'® See for different legal orders in dualistic system and integrating the both legal orders in monism
M.Kumm , Towards a Constitutional Theory of the Relationship between National and International
Law International Law Part I and II, National Courts and the Arguments from Democracy, p. 1-2,
www.law.nyu.edu/clppt/program2003/readings/kumm1land2.pdf ; L.Wildhaber, Treaty-Making
Power and the Constitution,Bazel, 1971, 152-153
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In general incorporation of the treaties provisions follows two types of pro-
cedures"’.

According to the dominant in Europe monistic system the international
treaty becomes an integral part of the national law after having been rati-
fied. Under dualism implementation of treaties can take place not by rat-
ification but by drafting a special law or by amending the existing nation-
al legislation.

Comparative analysis of the European systems demonstrates another type
of difference due to the position of the international treaties in the nation-
al legal order.

In some countries like Belgium, Luxembourg and Netherlands, the inter-
national treaties provisions have a supranational effect and stand above
the legal system superseding the authority of constitutional norms.

According to the constitutional practice of other countries like Austria,
Italy and Finland, the treaties, having been ratified with parliamentary
supermajority vote, have the same legal binding effect as constitutional
provisions.

The third type of implementation of treaties obligations under the monis-
tic system in Europe places them above the ordinary parliamentary legis-
lation but under the national constitutions according to their legally bind-
ing effect. This is the current practice in Bulgaria, Germany, France,
Greece, Cypress, Portugal, Spain and others.

In the Czech Republic, Lichtenstein, Romania, Russia, and the Slovak
republic only the treaties relating to human rights stand above the ordi-
nary legislation'.

The 1991 Bulgarian Constitution proclaims primacy of international law
treaties which have legally binding effect and supersede the contradicting
provisions of the national legislation. Under the monistic approach,
International treaties, constitutionally ratified, promulgated, and having
come into force in the Republic of Bulgaria, shall be a part of the domes-
tic law of the country. They shall take precedence over any conflicting
legal rules under the domestic legislation. The Constitutional Court of the
Republic of Bulgaria in an interpretative ruling has extended the validity
of this constitutional provision i.e. art. 5, par.4 to include all the treaties

P van Dijk, G. , J. H. van Hoof, Theory and Practice of the European Convention on Human Rights,
Boston,1990,11-12; A.Drzemczewski, European Human Rights Convention in Domestic Law, Oxford,
1985, 33-35E Wagnerowa, Direct Applicability of the Human Rights Treaties in The Status of
International Treaties on Human Rights,Collection Science and Technique of Democracy, N 42,
Council of Europe Publishing, Strasbourg, 2006,111-127

C. Economides, The Elaboration of Model Clauses on the Relationship between International and
Domestic Law, The European Commission for Democracy Through Law, Council of Europe, 1994,
91-113, 101-102 ; L.Erades, Interactions between International and Municipal Law , T.M.C. Asser
Institute - The Hague, 1993 ; The French Legal System: An Introduction, 1992,45; ., See I7I.(Dp013a151H,
EBpomneiickaTa KOHBEHIIUS 3a IIpaBaTa Ha yoBeKa KaTo obulecTBeH pep B EBpoma,Codwusg, 1994, 32 ;
Bk cwijo taka A.Kyauties, [1Tpuraranero Ha EBpornelickaTa KOHBEHIIMS 3a IIpaBaTa Ha 4oBeKa B ObA-
rapckus IpaBeH pep, CII. 3akoH, 0p.2,1994, 3-25



which were signed before the entry in force of the Constitution if they ful-
fill the requirements of art. 5, par.4".

Interpretation of art. 85, par. 3 and art.149, par.1, 4 in connection with art
5, par. 4 makes apparent that the 1991 Constitution of Bulgaria has situat-
ed treaties only second to the Constitution itself but above all the nation-
al legislation®. Thus, the primacy of international law has complied with
the requirements of art. 2 of the UN Charter respecting the nation state
sovereignty™.

The process of implementing a treaty is different from interaction between
the EU legal order and EU member states' legal systems. Due to the trans-
fer of sovereignty, provisions of EU law prevail over the national consti-
tutional norms and have legal binding effect after the EU member states
have been notified. That is why implementing of the international treaties
bears no similarity to the obligation to comply with acquis communautaire
in adapting the national constitutions and approximation of legislation in
order to provide supranational, direct, immediate and horizontal effect of
primary and institutional EU law®.

!9 Article 5 of the Bulgarian 1991 constitution provides:
(1) The Constitution is the supreme law, and no other law may contradict it.
(2) The provisions of the Constitution shall have direct applicability.
(3) No one may be sentenced for any action or inaction that was not legally provided for a crime
when it was committed.
(4) International treaties, constitutionally ratified , promulgated, and having come into force as for
the Republic of Bulgaria, shall be a part of the domestic law of the country. They shall take prece-
dence over any conflicting legal rules under the domestic legislation.
(5) All the normative acts shall be promulgated. They shall come into force three days after their
promulgation, unless other period of time shall be stipulated therein.

The Constitutonal court ruled that the legal effect of treaties signed and ratified before 1991 Constitution
entered in force is determined by the regime that was in effect at that time and especially according
to the requirement for their publication. The treaties are part of the Bulgarian legal system if they are
published or if there was no requirement to be published. If they are not published they do not have
primacy to the contravening provisions of the national legislation. They might acquire the superseding
effect over the contravening norms of Bulgarian legislation from the moment of their official publica-
tion. See Motusu Ha Pemenue N 7 ot 1992 r. mo k.A. N 6 1992 ., AB, N 56, ot 1992 r.

2 Article 85. (3) stipulates that the signing of international treaties that require constitutional amend-
ments must be preceded by the passage of such amendments. Under Art.149.(1), 4 The Constitutional
Court rules on the consistency between the international treaties signed by the Republic of Bulgaria
and the Constitution, prior to their ratification, as well as on the consistency between the laws and
the universally accepted standards of international law and the international treaties to which
Bulgaria is a signatory; The Constitution and the Participation of Bulgaria in international agree-
ments, edited by E. Konstantinov, Sofia, 1993; G. Tisheva, 1. Muleshkova, Relations between the
domestic legislation of the Republic of Bulgaria and the international human rights standards, the
Human Rights magazine, Issue No. 1, 1997, 4-9.

2! The supranational, direct, immediate and horizontal effect of EU law is provided by the proposed
EU clause in the constitution providing for transfer of sovereign powers to the EU and its institutions.

“These undoubted characteristics of the European law are formulated by the Court as early as the
beginning of the 60s, N.V. Algemeine Transport - en Expeditie Onderneming van Gend & Loos, v.
Netherlands Fiscal Administration; Case 26/62; Costa v. ENEL; Case 6/ 64. See in a detail E. Stein,
Lawyers, Judges and the Making of a Transnational Constitution, American Journal of International
Law, vol.75, January 1975, N 1, 1-27; P. Pescatore, The Doctrine of Direct Effect, European Law
Review, 8, 1983, 155-157 ; J. Weiler, The Community System: the Dual Character of Supranationalism,
Yearbook of European Law 1, 1981; A. Easson, Legal Approaches to European Integration in
Constitutional Law of the European Union, F. Snyder, EUI , Florence, 1994-1995
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Bulgaria's Constitution of 1991 incorporates both functional and institu-
tional guarantees for maintaining its supremacy. The democratic principles
of popular sovereignty, separation of powers, political pluralism and the
rule of law are designed to assure constitutional supremacy in the func-
tioning of the constitutional government.

The specialized, concentrated, abstract and posterior review by the
Constitutional Court is a constitutional guarantee for the supremacy of the
Constitution.

The issue of the status of the international instruments on human rights
has been extensively treated by the Venice commission of Democracy
through law of the Council of Europe®.

Multilevel constitutionalism affects constitutional courts and he functions
they perform in many ways. Here I will limit myself on the functional per-
formance and interaction between the constitutional courts and their func-
tions.

Supranational courts do not form another tier or instance in the system of
courts neither they constitute another level of constitutional courts, though
there are issues in their jurisdiction that are common to the national con-
stitutional courts™.

European Court of HR and ECJ have brought structural and functional
changes to the performance of national courts and even more substantial-
ly to the constitutional courts

No doubt the primary and most important effect of the supranational
European courts were strengthening of community legal order and secur-
ing Europe as a legal space where human rights in the ECHR and politi-
cal interaction in the Council of Europe form the current shape of region-
al cooperation between the nation states and their peoples in Europe.

However, the main effect on judicial protection of rights and on the
functions of the constitutional courts should be traced in the direction
that the supranational courts directly interact with national courts, on
one side, and with the constitutional courts, on the other. Two trends
might be observed in constitutional review in Europe within the rela-
tionship of European supranational and national courts, after the
jurisprudence of ECJ and European Court HR has empowered the ordi-
nary courts and judges in a way that they might undermine the role of
the constitutional courts to review national legislation. On one side
jurisprudence of the supranational European courts has centralized the
system of review of legislation within their own jurisdiction and inter-
pretation of EU law and ECHR. On the other, especially after Simmental
revolution the system of judicial review in the nation states in Europe

% See The Status of International Treaties on Human Rights,Collection Science and Technique of
Democracy, N 42,Council of Europe Publishing, Strasbourg, 2006

2 For extensive treatment see V.F.Comella, Constitutional Courts and Democratic Values, Yale Univ.
Press, London, 2006, 123-128



that have opted for centralized concentrated posterior and abstract
review by specialized constitutional courts has been to some extent
decentralized by introducing judicial review of legislation by the
national ordinary courts for compliance to EU law or ECHR in concrete
incidental manner in concrete cases with the decisions validity inter
partes

PE3IOME

CeropHsi KOHCTUTYIIMOHHBIE CYABI UAU APYTHe OPraHbl KOHCTUTYIITMOHHOTO
KOHTPOASI BOCIPUHUMAIOTCSI KaK YacTh €BPOIENCKOro KOHCTUTYIITMOHHOTO
Hacrepus. Cpepn (DYHKIMH MHCTHUTYTOB CYA€OHOTO KOHCTUTYIIMOHHOTO
KOHTPOAS MOJKHO Pa3AMYUTH KakK OOIIMe AAS BCeX OPraHOB (PYHKIIUH, KO-
TOPBIM 3aKOHOAAQTEABHOM BAACTHIO BBEPEHO OCYIeCTBAEHNE KOHTPOAS 3a
KOHCTHUTYIIMOHHOCTBIO, TaK U cHenuduyeckre (PYHKINNU OPraHOB, COCTOSI-
IUX U3 TeX YaCTHBIX WHCTUTYTOB, KOTOPHIEe B HEKOTOPBIX HAIMOHAABHBIX
rOCyA@pCTBaX AOAKHBI OXPaHSTH 3aKOH CTpPaHbl. KOHCTUTYIVOHHBIE CYABI
BBICTYIIAIOT B KaueCTBe IIOCAEAHETO CyAeOHOTro 3alUTHHKA OCHOBHBIX IIPaB
yeroBeKa. HecoMHeHHO, Takas IO3UIIUSL CYAOB SIBASIETCS KpPaeyrOAbHBIM
KaMHeM B AeTMTUMHU3AIUN CYA€OHOTO KOHTPOASI 3@ KOHCTUTYIIMOHHOCTBIO
3aKOHOB.

ABTOp TIlepedurcAsieT psip BaKHBIX pyHKImM KoncturyrmonHoro Cyaa.

KOHCTI/ITYU;I/IOHHI:IG CYABI IIPU3HAKTCA aBTOPpAMMN KOHCTI/ITYI_[I/Iﬁ KaK 3aluT-
HUKN KOHCTI/ITYI_[I/IOHHOI'O BEpPXOBEHCTBA. KOHCTI/ITYHI/IOHHI)IQ CYAI:.I OCY-
O1eCTBAAIOT Q)YHKHI/IIO BEPXOBHOTI'O 3AdllIUTHHUKA KOHCTI/ITYU;I/II/I.
3aKOHOAATEABHON BAACTHIO 3aKPENAEHO, YTO KOHCTUTYIIMOHHBIM KOHTPOAD
SIBASIETCSI TOAOCOM U OIIEKYHOM COAEp KaHUsl KOHCTUTYITUMN.
KOHCTI/ITYU;I/IOHHI:IG CYABI BI)ICTYHaIOT B KadecCTBe IIPpEeAOXPAHUTEABLHOI'O
KAAllaHa CHUJKEHWS YPOBHSI COIIMAABLHOW HANPS)KEHHOCTH, OECIOPSAKOB,
OXpaHbI TOCYAQPCTBEHHOT'O CTPOSI OT CaMOpa3pyLIeHUs MAW pa3pylIeHUs
HYTeM HACUABCTBEHHOTI'O HeKOHCTI/ITYL[I/IOHHOI'O HUAM HE3AaKOHHOTI'O AeﬁCT-
BUA. OHI/I ABAAIOTCA COTAACOBATEAAMM HAIIMOHAABHBIX KOHCTI/ITYI_[I/IOHHI)IX
U HAAHAIIMOHAABHBIX II€HHOCTEeM, IIPUHIIUIIOB U HOPM pa3pelleHus KOH@-
ANKTOB Me}KAY HAIDIMOHAABHBIMM W HAAHAIIMOHAABHBIMHAX I/IHCTI/ITYTaMI/I. 06-
palleHre K KOHCTUTYIIMOHHOMY KOHTPOAIO SIBAGETCS (DYHAAMEHTAABHBIM
npaBoM dyeroBeKa. OOHOBASIS KOHCTUTYIIUIO, KOHCTUTYITUOHHBIE CYABL OCY-
IIECTBASIOT (DYHKIIUIO ITpeoOpa3oBaHus M 00ecreunBaroT pa3sutrue KoHc-
TUTYLIAHU.

C nobep0lt KOHCTUTYIIMOHHON A€MOKPATHUU B IIOCAEAHUE ACCATUAETHS XX
BeKa BEPXOBEHCTBO TIpaBa CTAAO OOIIUM 3HaMeHaTeAeM CPeAU TPUHITUIIOB,
3aerHAeHHBIX B HOBEIX KOHCTHTYHHHX. TeppopI/I3M u TpaHCHaHI/IOHaABHaH
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IIPECTYIIHOCTD IPEACTABASIOT CAMYIO CEPbE3HYIO YTPO3Y AASL 3aKOHHOCTU B
COBpPEMEHHBIX KOHCTUTYIJMOHHBIX A€MOKPATHUAX.

Koucturynua boarapuu 1991 ropa BKAOYaeT Kak (DyHKIJMOHAABHBIE, TaK U
WHCTUTYIJMOHAABHBIE TapaHTHUU IIOAAEP’KaHUS CBOEro BEpPXOBEHCTBA. Ae-
MOKpaTHuYeCKUe IIPUHIIMIBI HAapOAHOTO CYBEPEHHTeTa, Pa3speAeHUd BAAc-
Tel, IIOAUTUYECKOTO TIAIOPaAr3Ma 1 BepXOBEHCTBA IpaBa pa3padoTaHbl AN
oOecIleueHUs BepXOBEHCTBA KOHCTUTYIUM B KOHCTUTYLIMOHHOM TOCY-
AapCTBe.

EBponenickuil cyp IIO IIpaBaM YeAOBEKa BHEC CTPYKTYPHbIE U (PYHKIIHO-
HaAbHBIE U3MEHEHUS B AeSTEeABHOCTh HAIlMOHAABHBIX CYAOB M, UTO OOAee
CYLIECTBEHHO, B AEATEeABHOCTH KOHCTUTYLHWOHHBIX CypOB. Hemocpea-
CTBEHHOE B3aMMOAENCTBUE HAIIMOHAABHBIX M HAAHAIIMOHAABHBEIX CYAOB
nMeeT OOABIIIOe BAUSHUE Ha CYA€OHYIO 3alUTy OCHOBOIIOAATANOIINX IIPaB
J4eAOBeKa.




ITPABOBBIE T1IO3ULINN
KOHCTUTYLHNOHHOI'O CYAA
KAK NCTOYHUK IIPEHEAEHTHOI'O ITPABA

I'ATYK APYTIOHAH

IIpedcedamenv Koncmumyuyuonnoeco Cyda Pecnybauku Apmenus,
unen Beneuuanckoti komuccuu Cosema Eeponvi

YBakaeMble yuyacTHUKNU KoHpepeHnnum!
MuoroyBa>kaeMmble roctu!

Ha ubiHeimnem sTame Pa3BUTUSI KOHCTUTYIITMOHHOI'O IIPABOCYAUI boree ak-
TYAaABHBIMU CTAHOBATCS BOIIPOCHI, KacCaloliuecsd HpaBOBOfI POAM U TIOCAEA-
CTBUM peU_[eHI/Iﬁ KOHCTI/ITYLII/IOHHOI‘O CYAa. OTO UMeeT MeCTO He TOABKO C
TOYKHN 3pPEeHMA 3allTUThL OOBEKTUBHBIX U CY6'BeKTI/IBHI::IX IIpaB YeAOBeKa UAU
KaK MCTOYHHMKA IIpaBa. OHM BO MHOTOM O6YCAaBAI/IBaIOT TaK>Xe (pYHKU;I/IO-
HAABHBIE€ B3AaMMOOTHOIIIEHMA OPraHOB FOCYAapCTBeHHOfI BAAQCTH.

B pasHBIX CTpaHaX CTeleHb aKTyaAbHOCTA 3TOW TPOOAEMBI B 3HAUUTEAD-
HOU Mepe 3aBHUCHUT OT moaHoMoun# Koncrturymuonnoro Cyaa, XapakTepa
WHCTUTYyTa WHAWUBUAYAABHOM >KAAOOBI, @ TaKKe UMEIONINX MEeCTO ITPOoIlec-
CYaABHBIX OCOOEHHOCTEH.

B Tex cTpaHax, TAe aKThl BCeX KOHCTUTYLMOHHBIX WHCTUTYTOB SIBASIOTCS
OOBbEKTaMU KOHCTUTYIIMOHHOI'O KOHTPOAS, CYIIeCTBYeT IIOAHOIJeHHAasl CHUC-
TeMa MHAWBHUAYAABHOU >KanoObl, KoHcTuTynuoHHBIM Cyp pellaeT TakKe
CIIOPBI, BO3HUKAOIIWE II0 BOIPOCY KOHCTUTYLUMOHHBIX ITOAHOMOYMMW HHC-
TUTYTOB BAACTH, ¥ UMeeT IIOAHOMOYMEe abCTPAKTHOIO TOAKOBaHUA KoHCTH-
TYLUH, MECTO U POAb pemeHnurt KoHcturynuonHoro Cyaa B CHCTEMeE BHYT-
PHUTOCYAQPCTBEHHBIX I[IPABOBBEIX AKTOB SBASIOTCA OOAee KOHKPETHBIMU U
OIIpeACACHHBIMU.

WHag cuTyanus CAOKMAACh B CTpPaHaX, TA€ OTCYTCTBYET KaKoOe-AuOO M3
YKa3aHHBIX OOCTOSATEABCTB U HAa KOHCTUTYIIMOHHOM YPOBHE HE KOHKpPETH-
3UPOBAHBl (DYHKIIMOHAABHEIE B3aWMMOOTHOIIIEHUSI KOHCTUTYIIMOHHOIO CYAQ
1 OOIIUX CYAOB.

PearbHOCTBIO BASIETCA U TO, YTO BO MHOTUX CTpaHaxX IIpaBOBasg U KOHCTU-
TYLUOHHAS KYAbTypa ellle He AOCTHI'AA TaKOI'o YPOBHS, KOTAQ IIpaBOBLIE
nocaepcTBug pemeHud KoHcturynuonHoro Cyaa BOCHPUHMMAIOTCA He
TOABKO B paMKaX 3aKAIOUMTEABHBIX MTOAOKEHWU, HO U B paMKaX BCEro pe-
LIeHUs, YYUTHIBas TaK)Xe IIpelleAeHTHOe IIPaBOBOe 3HaueHHe IIPaBOBHLIX
MIO3ULIUM CYAQ.

B namet IIPAKTHUKE YaCTO BCTPEYAIOTCA TdKHe IIdPAaAOKCEI, KOT'Ada B IIPABO-

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIUOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN
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TATUK APYTIOHSH. KOHCTUTYIIMIOHHBIV CYA PECITYBAVIKY APMEHUSA

IIPUMEHUTEABHOU IIPAKTHUKe, 00palnaschk K EBPONENCKOMY CyAy IO IIpaBaM
YyeAOBeKa, IIPeuMYIleCTBEHHO CCHIAAIOTCS Ha IIpaBOBEIe IIO3UIIUH, paccMart-
puBas UX Kak IpelleAeHTHOe IIpaBo 3Toro Cyaa, OAHAKO KOTAA@ peub UAET
o pemenusx KoHcturynuoHHoro Cyaa, TO 3HaueHUEe B OCHOBHOM IIPHAA-
eTCd PEe30AIOTUBHOM YacTu peliieHusa. [Iopn0O0HBIN ITOAXOA BeChbMa OIlaceH U
HUCKa)kaeT CyTb KOHCTUTYIIMOHHOI'O IIPAaBOCYAUS.

HeMmanoBa)KHBEIM SIBASIE€TCS TaKKe U TO OOCTOATEABCTBO, YTO B IIOAOOHBIX
YCAOBHUSX Cepbe3HOM ONaCHOCTH IoABepraercss 3(M@(eKTUBHOCTDL 3allUThI
CyOBEKTUBHBIX IIpAB AMIIQ, OCOOEHHO KOTAQ CYIIEeCTBYeT OrpaHNMYeHHBIHN
WHCTUTYT UHAUBUAYAABHOU >KAAOOBL

[TompoOyeM OmpeACTaBUTH BOIIPOC Ha KOHKPETHOM IIpHUMepe.

Koucrurynuonnei Cypa PA TlocranoBaeHmeM oT 25 deBparsa 2011 ropa
[TKC-943 npusHan nyHKT | gactu 1 cratbu 426.4 YTOAOBHO-TIPOIIECCYaAb-
HOTO KoApeKca PecrmyOAMKM ApMeHUS B YaCTU COAEP KaHUSA, AQHHOTO eMy B
IPaBONIPUMEHUTEABHOMN MIPAKTHUKeE, IPOTUBOPEYAIUM TPeOOBaHUSAM CTaTel
3, 6, 18, 19, 93 Koncturynuu PecniyOAuKu ApMeHUS U HEACHCTBUTEABHBIM.
Aeno B TOM, 9TO B CAydae IPUMEHEHUs 3aKOHa B TOAKOBAHUM, OTAMYAIO-
meMcs OT IIpaBoOBBIX no3unmi Korncrurynmonnoro Cyapa PA u nipuBepliiemMm
K HapYIIEHUIO IIpaB YeAOBEKa, He IIPEAOCTaBASIAACE BO3MOKHOCTEH BOCCTa-
HOBAEHMS HApYIIEHHBIX IIPaB IIOCPEACTBOM IIepecMOTpa AeAda MO HOBBLIM
0OCTOATEABCTBAM.

Koucrurynuonusii Cyp IlocranoBaenumem ot 15 mroas 2011 ropa TIKC-
984 mposBUA NOAOOHBIU MOAXOA Tak’Ke KacaTeabHO dYacTtu 1 cratbm 204.33
I'pa’kp@HCKOTO IIPOIECCYAaABHOIO KOAeKca PA. A B pe30AIOTMBHOU 4YaCTHU
ITocranoBAaeHUA oT 14 mroHA 2011 ropa BBIABUHYA TaKOU AOKTPHUHAABHBIN
IIOAXOA, COTAAQCHO KOTOPOMY B IIPaBOIIPMMEHUTEALHOM IIpaKTHKe IIpaBoO-
Bble IIOAOJKEHUSI He MOTYT TOAKOBATBHCS M IPUMEHSATHCS MHaue, 4TO OyAeT
IIPOTUBOPEYUTH PACKPBITOMY KOHCTUTYUMOHHBIM CyAOM MX KOHCTHUTYIIH-
OHHO-NIPAaBOBOMY copAepskaHmIo. Iloaxop KoucturynmonHoro Cyaa 3akKaro-
JaeTcs B TOM, UTO Aa’Ke eCAM IIPAaBOBOE TIOAOKEHWE TIPU3HAeTCsT KOHCTU-
TYLIMOHHBIM, OAHAKO CYAA@MH OHO IIPUMEHSIAOCH B TaKOM TOAKOBaHUH, KO-
TOpOe MPOTUBOPEYUT PacKphIToMy KoHCTUTYIIMOHHBIM CyAOM KOHCTUTYIIU-
OHHO-IIPABOBOMY COAEP’KaHUIO HOPMBEL, TO AAS AWIIA IIOSIBASIETCSI OCHOBAHUE
BO30OHOBAEHUS MMEPECMOTPA AeAd Ha OCHOBAHWU HOBBIX OOCTOSITEABCTB.

KonctutynuonHsili Cya IIOAYEPKHYA, UTO, KaK IIPABUAO, IIPU NIPU3HAHUU OC-
[IapUBaeMoOro aKTa COOTBETCTBYIOIINM KOHCTUTYLINY, TOAKYSI OCllapUBaeMble
npaBoBble HOPMEL, KoHcTUTyIIMOHHEIN Cya PacKphIBAeT MX KOHCTUTYIIUOH-
HO-IIPABOBOE COAEPrKaHuUe, IPHU3HaBasl B PE30AIOTUBHON 4acCTH IIOCTaHOBAe-
HHUSI COOTBETCTBHUE 3TUX HOPM KOHCTUTYIIMM AMOO X cooTBeTCcTBUEe KOoHCTH-
TYLIUY AUIIb B PaMKaX OIIPeAEA€HHBIX IIPAaBOBBIX IIO3UIIUMN, U YKa3bIBAET:

- Te IIPAaBOBbI€ I'PAHUIIBI, B PaMKAaX KOTOPLIX BOCIIpUATHE U IIPDUMMEHEeHHne
HOPMBI obecIieunT ee KOHCTUTYIIMOHHOCTD;

- Te IIPaBOBbIe I'PAHUIILI, BHE PAMOK KOTOPLEIX AdHHAA IIpUMeHsIeMas UAU
TOAKYeMasd HOPpMa IMpuBeAEeT K dHTUKOHCTUTYIIHMOHHBIM ITOCACACTBUAM,



- Te KOHCTUTYILIMOHHO-IIPABOBBIE CTAHAAPTHI, HA OCHOBAHUMU KOTOPBIX
KOMIIETEHTHBIM OpraH IIyOAMYHOM BAACTH O0A3aH OOECIIEUUTH AOIIOAHU-
TeAbHOE IIPAaBOBOE PEryAupOBaHHUE C IIEABIO ITOAHOLIEHHOI'O IIpHUMEHe-
HUS AQ@HHOU HOPMBI.

KOHCTHTYHHOHHbIﬁ CYA IIPUHAA 3a OCHOBAHHE TO Q)YHAaMeHTaABHOQ I10-
AOJKeHNne, COI'AaCHO KOTOPOMY CMBICA KOHCTUTYIIMOHHOI'O IIPABOCYAUST 3aK-
AIOYAeTCsda B 'apaHTHUPOBAHWHM BEPXOBEHCTBA KOHCTI/ITYI_[I/II/I 1 ee HeIIoCpeA-
CTBEHHOTI'O AefICTBPISI, N HHUKaKagd IIpoliecCyanbHasi HOpMa HWAW ee HedeT-
Kasia (bopMYAI/IpOBKa He MOTI'yT CTAaThb IIpellsATCTBHEM AASI peaAr3allui ero
KOHCTHTYHHOHHOﬁ (bYHKLII/II/I II0 TAPAHTUPOBAHNIO BEPXOBEHCTBA IIpaBa.

Koncrurynnonusii Cya TakkKe apryMeHTHPOBaA, YTO CyAeOHasi IPAKTHKQ,
HNCXOASl M3 HBIHENIHUX 3aKOHOAAQTEABHBIX (DOPMYAMPOBOK, He IpHU3HaBasi
HOBBIM OOCTOSITEABCTBOM Te ITOcTaHOBAeHHSsT Koncturyruonuoro Cyaa, B
PE30AIOTHBHOM YaCTH KOTOPHIX YKa3aHO, YTO HOpMa IIpU3HaHA KOHCTHUTY-
IIMOHHOW B paMKaX IIPaBOBBIX IO3UIINH, BEIPa’KeHHBIX KOHCTUTYIIMOHHBIM
CyaOM IO AQHHOMY AEAYy, He IPEAOCTaBASIET BO3MOJKHOCTH BOCCTAHOBAE-
HUS ¥ 3alUTHl HAPYIIEHHBIX IIPaB U CBOOOA AmIla. KOAMYECTBO TaKUX IIOC-
TAaHOBAEHUHN B T'OA COCTaBASeT OKOAO 4-5, U OHM KacaloTCsl TeX CAyYaes,
KOTAQ aHTMKOHCTHUTYIIMOHHAS CHUTyaIlys BO3HMKAeT He B pe3yAbTaTe IIPo-
Oeaa B 3aKOHEe MAM HEONPEAEA€HHOCTH HOPMEBI, a KOTAa CyAeOHas mpak-
THKa NPUMEHsIeT 3Ty HOPMY, TOAKYS ee He B cooTBeTcTBuUM ¢ KoHcTHTY-
puei. [Tpyr mopOOGHBIX OOCTOSITEABCTBAX B TYIIMKE OKa3bIBAeTCSl peaAmsa-
IIUsl IIPUHIANIA TapaHTUPOBAHUS BEPXOBEHCTBA IIpaBa U, CAEAOBATEABHO,
BepxoBeHcTBa KoHctuTynuu. KoncturynuoHHeM Cyp CUMTaeT TaKKe, 9TO
IIOAOOHAsl CUTyalusl 00yCAOBAE€HA HECOBEPIIEHCTBOM OTAEABHBIX ITOAOJKE-
HUH He TOABKO IIPOIIECCYAABHBIX KOAEKCOB, HO M 3akoHa PA "O Koncru-
TyrmoHHOM Cyae", M, UCXOAS U3 HEOOXOAMMOCTH MX CHUCTEMHOIO COBEp-
IIIEHCTBOBAHMS, IIPEAYCMOTPEA OTCPOUHUTD YTPATY CUABI IIOAOKEHHUS, IIPU3-
HAHHOTO IIPOTHUBOPEYAIIUM KOHCTUTYIIUN ¥ HEASHCTBUTEABHBIM.

AaHHag mpoOAeMa IIOAyYMAA OBl MHOE pelleHue, eCAM OBl B YCAOBHAX
OOOCHOBAHHBIX COMHEHUN WAM HEOIPEAEAEHHOCTH HOPMBI CYABI OOIIen
IOPUCAUKIIMHA HWAU CHEIUaAN3VMPOBaHHBIE CYABl IIPUOCTAHABAWMBAAM pac-
CMOTpPEHME AeAd W B yCTAHOBAEHHOM 3aKOHOM IIOPSAKe OOpallaAuCh B
Koncturynmonusii Cya AAS OI€HKU KOHCTUTYIIMOHHOCTU HPUMEHIeMOU
uMmu HOpMBI. KoHcTuTyima PA mpepOCTaBHAA TaKyIO0 BO3MOJKHOCTH BCEM
cypaM, B ToM unucae u Kaccanmuornomy Cyay. OAHAKO B HAIleW CTpaHe CO
AHSI BHEAPEHUSI MHCTUTYTa UHAUBUAYAALHOMN >Karo0Obl Ha OCHOBAHUM 00Opa-
1eHn OOoAee COTHM TPa’kAaH ITOAOKEHUS NMPUMEHEHHBIX B OTHOIIEHUHU
HUX 3aKOHOB OBIAM HPU3HAHBI A@HTUKOHCTUTYIIMOHHBIMHM, B TOM CAyYae,
KOTAQ BCe ApyTrHe CyOBeKTHl, MMeIoll[he IIpaBo oOpalleHusa B KoHCTUTyIH-
oHHEBIM CyA, B TOM YHCAE CyABl, HMEAU BO3MOJKHOCTB 3apaHee OOPATUTHCS
o pAaHHOMY Boupocy B KorcturynuorHsl Cya. [IprueM HeMano cAaydaes,
KOTAQ TPaXAQHMH B XOA€ CyAeOHOTO pa30dupaTeAbCTBA B CyAe OOIIen
IOPUCAUKIINUM XOAQTAMCTBOBAA O IIPHOCTAHOBAEHWU IIPOM3BOACTBA IIO Ae-
Ay #u oOpamennn B KoHcTUTynHOHHBIM Cypa IO BOIIPOCY KOHCTUTYIIMOH-
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HOCTH TPUMEHSIEMOTr0 B OTHONIEHWHN Hero moAoskeHus1. OAHAKO B XOAATal-
CcTBe OBLIAO OTKA3aHO C TAKMM OOOCHOBAHMEM, UTO AAHHOE IIOAOKeHUEe CO-
oTBeTCcTByeT KoHcTuUTynmu. B parbHeHIIeM B paMKaxX A€Ad, IIPUHATOTO K
PacCMOTPEeHHMI0 Ha OCHOBAHUU KOHCTUTYIIMOHHOM >XKaAO0BI I'Pa’KAQHWHA,
AaHHOe IToArOKeHHe KoHCcTUTyImoHHBIM CyaOM OBIAO IIPU3HAHO IIPOTHUBO-
peuvamum Korctutynuu. To eCTb CO CTOPOHBL CYAOB He OBIAO PABHOILIEHHO-
T'O BOCIIPUATHS OOOCHOBAHHOTO COMHEHUSI.

Takoe IOAOKeHMe INIPHCYIle He TOABKO ApMmeHuu. ETo OCHOBHOM NpUYH-
HOM, II0 HallleMy MHEeHHIO, SIBASeTCSI HepPaBHOIleHHOe BOCIIPHUSATHE PaMOK
CYAEMCKOIo yCcMOTpeHusI. MekayHapoAHasl cypaeOHasl IpaKTHKa CBUAETEAD-
CTBYeT, UTO AASI CYAOB OOIeld IOPUCAUKIMU eCTh ABa OTPaHUYEHUs CY-
AEMCKOr0o yCMOTpPEeHUS:

1. IIpaBoBOe peryAmpoBaHue, KOTOPOE IIPEAIIOAATAeT, YTO CYA, HACKOAb-
KO Obl OH He OBIA KOMIIETEHTEH CBOMMH IIPABOBLIMHU ITO3UIIMIMHU COAEMU-
CTBOBATh PA3BUTHIO IIPaBa, BCe >Ke He MOXKeT BTOPTHYTLCS B IOAE IIPaBO-
BOT'O PETYAMPOBAHUA HACTOABKO, UTOOBI U3MEHUTH UAU MCKAa3UTh IPaBOBOE
COoAepsKaHMe MOAOKEHHUS 3aKOHA. YMECTHO BCIIOMHUTH METKOe 3aMedaHue
osiBIIeTO [IpeacepaTtens BepxoBHoro Cyaa WMspamaa Aapona bapaka ka-
CaTeAbHO Cypelckoro ycMmoTpeHud. OH oTMedaeT, YTO AQHHOE IIOHATUE
IIpeAlloAaraeT IIpaBOMOYME COBEepIIeHUsI BBIOOPA U3 ABYX MAU OOAee aAb-
TEepHATUB, OAHAKO M3 TAaKUX aAbTEPHATUB, KOTOPBIE SABAIIOTCSI 3aKOHHBIMU
(Aapon bapak. Cyaetickoe ycMoTpeHue. - M., 1999. - C. 13-19);

2. KOHCTUTYIITHOHHOCTb, COTAACHO KOTOPOU CyA OOINel IOPUCAUKIUN He
MOJKeT B3SITh Ha ceb0s1 (DYHKIIMIO KOHCTUTYIIMOHHOTO IIpaBOCyAusi. PacKpbl-
THe KOHCTUTYIITMOHHO-IIPABOBOTO COAEPIKaHMS MPAaBOBOU HOPMHBI SIBASIETCS
BBICIIIEN MUCCHEN KOHCTUTYLIMOHHOTO IIPaBOCYAHUS, KOTOopad TpeldyeT co-
BepIIEHHO WHBIX IIPOIlECCYAABHBIX ITporneayp. ConpuKacadach ¢ IpoOAeMON
KOHCTUTYIITUOHHOCTH HOPMBI, OOIITUN CyA 00g93aH IIPUOCTAHOBUTH PACCMOT-
peHue Aera U oOpaTuTthbcd B KoHCTUTYIMOHHBIN CyA (€CTeCTBEHHO, KOTAQ
HapAEAeH TaKOM KOMIIeTeHIIMeN).

B obGoux cayuasix HapylleHHe I'DaHUI] CYAEHCKOTO YCMOTPEHHS SIBASETCS
IonpaHyueM KOHCTUTYIIMOHHOTO IPUHIIUIA Pa3AeAeHUs BAACTEN U HECOB-
MECTHMO CO CT@HAAPTaMH IIPAaBOBOTO T'OCYAAPCTBaA.

K aroit mpobaemMe 4acToO OOpPAllalOTCA BO BPeMs PA3AWYHBIX MEKAYHAPOA-
HBIX 0Ocy>kpeHUMU. B wactHOCTH, EBponelickas komuccus "3a AeMOKPaTHIO
yepe3 mpaBo” (Benenuanckas komuccusi) CoBera EBpombr 17-18 guBaps
2011 ropa Ha 85-M IAEHAPHOM 3aCEAAHUU, YTBEPFKAAA AOKAQA, ITOABOASAIINN
UTOTU €BPOIIEMCKOTO OIBbITa OCYIIECTBAEHHS KOHCTUTYIIMOHHOI'O IIPAaBOCY-
AWl HA OCHOBAHUM MHAMBUAYAABHOM >KaAOObl, B YaCTHOCTH, KOHCTAaTHUPOBaA-
Ad Takxke, 4To Korpa KoucrurynmoHHBEIN Cyp, OCYIIECTBASIS CBOIO (PYHK-
LU0 II0 O0eCleueHHI0 KOHCTUTYIITMOHHOCTU IIOCPEACTBOM OIIPEAEAEHHBIX
TOAKOBAHUM, 00g3bIBaeT BCe OCTaAbHble TOCYAQPCTBEHHBIE OpPraHbl IIpuMe-
HATH HOPMATUBHBIN aKT TOABKO B OIPEA€AE€HHOM TOAKOBaHHMH, IPHU3HAaH-
HoM KoHcTturynnonasiM CypoM cooTBeTCTBYIOIMM KoHcTUTynMH, HOpMa-



TUBHBIM aKT He TepseT I0PUAUYEeCKOM CUABL. OAHAKO AASI BHECEHMS SCHOC-
TH B 3TOT BOIIPOC A@HHYIO IPOOAEMY HEOOXOAWMO 3aKOHOAAQTEABHO peraa-
MEHTHUPOBaTh, YTOOBI BCE€ rOCyAapCTBEHHbI€ OpPraHbl, B TOM UHCAE CYABI,
PYKOBOACTBOBAANCHh KOHCTUTYIIMOHHBIMH TOAKOBaHUSIMU, AAaHHbIMI KoHC-
TUTYIMOHHBIM CyAOM, UYTO AAS IIPEACTABASIOIIUX WHAMBUAyaAbHOe oOpa-
LIleHue MOJKeT CTaTh OCHOBaHMeM TpeOOBaHMS 3allJUThl CBOUX IIPaB B CYAe
(Strasbourg, 27 January 2011, CDL-AD(2010)039rev., nyHKT 165).

CoBpeMeHHble MMIIePaTUBHl, NPeAbIBAIeMble KOHCTUTYIIJHOHHOMY IIpaBo-
CyAMIO, TPeOYIOT HOBOTO KauyecTBa KOHCTUTYIIMOHHOTO MBIIIAEHUS U KYAb-
Typbl. He uMeronuii aAbTepHaTUBLL BBIBOA 3aKAIOYAETCSl B TOM, YTO T'A@B-
HOM 3apadell IIPaBOBOTIO I'OCYAAPCTBA SIBASETCS yTOUHeHUe TPaHUl] CBOOO-
ABl M BAACTM ¥ TapaHTUPOBAaHWE BEPXOBEHCTBa ITpaBa. OTO BO3MOJKHO
TOABKO B YCAOBUSAX IapaHTUPOBAHMS BepXOBeHCTBa KOHCTUTYIIUK U B pe-
3yAbTaTe TapaHTHPOBaHUS KOHCTUTYIIMOHHOTO OaraHca B pearbHOM >KU3-
HU. OTO Tak’Ke SBUAOCH TAABHOU IIPEANTOCHIAKONM (POPMUPOBAHUS HOBBIX
MeXaHMU3MOB CyA€OHOTO KOHCTUTYIIMOHHOTO KOHTPOAS Ha IIPOTSKeHUU
mocaepHero croreTusi. OAHAKO POAb 3THUX BO3HUKINUX B IIPOIIAOM BeEKe
WHCTUTYTOB MOJKeT OBITh 3(P(EeKTHUBHOM, KOTAA IIPAaBOBbIE ITOCAEACTBUS
nocraHoBAeHUY KoncturynuonHoro Cyapa OyAyT HMeThb BO3AEHCTBHE U
CTQHYT OIIYTHUMBI B IIA@HE YTBEP)KAEHUS KOHCTUTYIIMOHAaAW3Ma B CTpaHe.
OTO BO3MOYKHO TOABKO B YCAOBUSX TapaHTHPOBaHUS HEOOXOAUMBIX U AOC-
TaTOYHBLIX IPEAIOCBIAOK peaAn3anuy IPeneAeHTHOro npaBa KOHCTUTYIH-
OHHBIX CYAOB.

CoBpeMeHHBIE BBI3OBHI KOHCTUTYIIMOHAAU3AIIUN OOIECTBEHHBIX OTHOIIIE-
HUUW W TEHAEHIIUW Pa3BUTHUS KOHCTUTYIITMOHHOW KYABTYPHI CBUAETEALCTBY-
IOT, YTO B HACTOSIIee BpeMs MOHSITHe 'TpereAeHTHoe NpaBo KoHcTuTymm-
ogHoro Cyaa" OTHOCUTEABHO KOHCTUTYIMOHHO-IIPABOBOTO COAEp’KaHUS
KOHKPETHBIX INOAOKeHHY KOHCTUTynuHM M WHBIX NPaBOBBIX aKTOB HAaA0
BOCIIPUHHMAaTh KaK I[€AOCTHOCTb IIPABOBBIX IIO3ULUN M 3aKAIOYEHUH
KoucturynuonHoro Cyapa, Kotopble B cuay KoHcrurynum o01eo0si3a-
TeABHBI, 00eCceYnBalOT rapaHTHI0 BepxoBeHcTBa KoHcTuTynmum, 3amury
00bEKTUBHBIX U CYO'bEKTHUBHBIX IIPaB 4YeAOBeKa M SIBASIOTCS UCTOYHHUKOM
npasa.

YTBepKAeHNEe MOAOOHON KOHITENITUY IIPAaBOBOTO MBIIIAEHMS, €€ PABHOIEeH-
HOe BOCIIPHUATHE BCEU rOCypAapPCTBEHHO-TIPABOBOM CHUCTEMOMW CTAHET AEMCT-
BEHHOM rapaHTHelN CTaOWABHOIO PAa3BUTHA U OOeCIleYeHUs BEPXOBEHCTBA
IpaBa.

Croacubo 3a BHUMaHUe.
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SUMMARY

The decisions of the Constitutional Court essentially determine functional
relationship of the bodies of state power.

The Constitutional Court also resolves issues regarding the constitutional
power of the authorities and it has the power of abstract interpretation of
the Constitution.

The sense of the constitutional justice is to guarantee the supremacy of the
Constitution and its direct action.

The judicial practice does not provide with the ability to restore and pro-
tect the violated rights and freedoms of citizens, when it does not recog-
nize as new circumstances those decisions of the Constitutional Court in
which the norm is acknowledged as constitutional in the frames of legal
positions. It concerns those cases when the unconstitutional situation aris-
es not as a result of a gap of the law or uncertainty of the norm, but when
the judicial practice applies this norm interpreting it as contradicting to the
Constitution.

In such circumstances the implementation of the principle of guaranteeing
the rule of law is in deadlock and the rule of the Constitution as well.

The international judicial practice indicates that the courts of general juris-
diction have two limitations of judicial discretion:

1. Legal regulation, which supposes that the court cannot invade the field
of the legal regulation to change or distort the legal content of the law;

2. Constitutionality, which supposes that the court of general jurisdiction
cannot undertake the function of constitutional justice.

In both cases the violation of the boundaries of the judicial discretion is a
violation of the constitutional principle of separation of powers and it is
inconsistent with the standards of the legal state.

The main objective of the legal state is to clarify the boundaries of power
and freedom and to guarantee the rule of law. It is possible only in condi-
tions of guaranteeing the supremacy of the Constitution and by guarantee-
ing the constitutional balance in real life. It is as well possible only in con-
ditions of guaranteeing the necessary and sufficient preconditions for the
implementation of the case law of the constitutional courts.




THE ROLE OF THE CONSTITUTIONAL COURT
OF GEORGIA IN THE DEVELOPMENT OF THE
STATE'S CONSTITUTIONAL ORDER

GEORGE PAPUASHVILI
President of the Constitutional Court of Georgia

Mr. President of the Constitutional Court of Armenia,
Dear colleagues,
Ladies and gentlemen,

First of all, allow me to thank the organizers of this seminar for giving
me an opportunity to participate in the XVI (sixteenth)Yerevan
International Conference and to wish the participants fruitful and suc-
cessful working sessions. The topic of the conference, addressing the
impact of the Constitutional Court decisions on the strengthening of a
state's constitutional order, arouses profound interest and is of great
importance. A state's constitution is the most important legal text
expressing the state's social and legal foundations. Having a sound con-
stitutional order serves as a precondition to a firm and stable statehood.
The Constitutional Court, exercising constitutional control within a par-
ticular state, is an instrumental organ for the improvement of the consti-
tutional order of that state.

It must be stated that proceedings before the Constitutional Court of
Georgia can be initiated by a wide scope of applicants exercising their
right under the respective legal procedure governing the question of eligi-
bility to approach the Court. Accordingly, a constitutional complaint or
submission can be lodged with the Court by the following: the President
of Georgia, the Parliament of Georgia, the Georgian government, the high-
est representative organs of autonomous republics and ordinary courts. The
main emphasis is attached, in this sense, to the right of natural persons
and legal entities, to apply to the Constitutional Court of Georgia in order
to protect the fundamental rights and freedoms entailed in the second
chapter of the constitution of Georgia. At the same time, it should be
noted, that the Georgian public defender enjoys the so called actio pop-
ularis right, right to apply to the Constitutional Court to ensure that those
rights and freedoms mentioned above are fully respected.

It is worth noting that on the basis of the constitutional law passed in 2010
a new chapter was added to the constitution of Georgia, expanding the cir-
cle of complainants eligible for applying to the Constitutional Court. this
chapter states that, a representative body of local self-government is per-
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mitted to lodge an application with the Constitutional Court challenging
the constitutionality of a normative act within the scope of the chapter con-
taining the novelty mentioned above. At the same time, in accordance with
respective amendments of legislation, the High Council of the Justice of
Georgia is also authorized to apply to the Constitutional Court.

According to Article 89 of the Constitution of Georgia, the judgment of the
Constitutional Court is the final one and once its decision has been pub-
lished, the normative act or the segment found to be unconstitutional ceas-
es to be valid. At the same time, in accordance with the legislation on the
Constitutional Court, failure to implement the decision of the Court is pun-
ishable by law. The act of the Constitutional Court has to be enforced
immediately, once it has been published, unless it fixes a specific time-limit
for its enforcement. If, according to the judgment of the Constitutional
Court, a legal norm or its part contradicts the constitution, it is forbidden
to pass the legal act entailing the provisions of the same content that have
been found unconstitutional.

Bearing in mind the considerations presented above, the res judicata effect
of decisions by the Georgian Constitutional Court has to be acknowledged,
the latter implying irrevocability and unappealability of respective judg-
ments. The Constitutional Court cannot revoke its own decision.
Subsequently, legal consequences expressed in the resolutional (final) sec-
tion of the judgment, are no longer at the Constitutional Court's disposal.
Thus, the res judicata effect also denotes that the decision of the
Constitutional Court is unreviewable, there are no legal remedies against
the judgment in question.

Among the wide range of issues falling under the jurisdiction of the Court,
an overwhelming portion are attached to the matters of constitutionality
of legal acts adopted in relation to the fundamental human rights and basic
freedoms entailed in the second chapter of the Georgian constitution. A
close look is necessary in order to demonstrate the impact of the
Constitutional Court's decisions on the development of the constitutional
order of a state. At this stage, the decisions adopted on some landmark
cases have to be reviewed briefly, the latter denoting, on the one hand, the
improvement of the human rights protection, and the enhancement of the
legislation in respective fields, on the other. I will also address the case in
which the Court "confirmed" existing legal regulations in a tangible way
by upholding the legal norm the validity of which has been challenged.

The Constitutional Court of Georgia passed judgment in 2007 on the con-
stitutional complaint lodged with the Court by Georgian citizens and the
public defender of Georgia concerning the so called squeeze out legal con-
cept of the obligatory sale of shares: the shareholder being in possession
of more than 95% of shares in a joint-stock company was entitled to the
redemption of stocks of other shareholders under a fair price. The com-
plainants challenged the constitutionality of the above mentioned legal



norm in relation to the constitutional prohibition of discrimination and the
constitutional right to property.

While the Court found the challenged norm unconstitutional and declared
the norm void, it does not mean that the legal concept, as such, has been
repealed. Within the case in question the Court made the constitutional
assessment of the obligatory sale of shares valid under certain circum-
stances, i.e. the concrete form of a legal concept within the framework of
Georgian legislation was under close scrutiny. Thus, the Court left space
for the Parliament for further enhancement of legislation. t the indirect
impact of this judgment would be that human rights protection has been
improved within a specific field.

In the same context, the decision of the Constitutional Court delivered on
April 18th, 2011 is of landmark importance. In this decision certain legal
norms of the Georgian legislation prohibiting the organization of meetings
and manifestations within a radius of 20 meters from the entrances of cer-
tain institutions and administrative organs, including courts, were found
unconstitutional. The Court emphasized that such prohibition contravenes
the provisions of the constitution, as far as in certain circumstances it
makes it practically impossible to hold meetings and manifestations. The
legal norm requiring immediate termination of a meeting in the event of a
street being blocked or otherwise violating respective legal rules, has been
found unconstitutional. The Court stressed that the participants of a meet-
ing or manifestation should be given the opportunity to bring it in line with
the legislation requirements. At the same time, the Court defined the cri-
teria for restricting the right to assembly. It has been stated that limita-
tions can be imposed on the enjoyment of the right in question, if the lat-
ter impedes the proper functioning of an institution, or the restriction is
conditional upon special security measures. Furthermore, the termination
of a meeting or manifestation can solely take place in case of disobeying
the lawful demand of an assigned government official.

One should note that the latter judgment, together with the first decision
referred above, had a considerable impact upon the specific legislation
governing meetings and manifestations, as well as on the Administrative
Procedures Code of Georgia. Therefore it is evident that the adjustment of
Georgian legislation with the Constitutional norms as a consequence of the
Constitutional Court decision has taken place.

On the basis of these considerations, it can be concluded that in the case
of revoking a challenged legal norm the Constitutional Court of Georgia
acts as a negative legislator thus adjusting the legislation on the basis of
substantial consequences of its decisions. While, simultaneously upholding
the challenged norm the Court "confirms" existing legislation. In doing so,
the Court, in both cases, acts as a guarantor of stability and development
of constitutional order as it strives for consistency in its decisions.

While dealing with the issue of the impact of the Georgian Constitutional
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Court decisions on the constitutional order of the state, it has to be noted
that according to Article 82 of the Constitution of Georgia, acts of a court,
in general, are binding upon all state organs and persons within the entire
territory of the state. At the same time, in accordance with Article 24 of the
Organic Law on the Constitutional Court of Georgia, all state bodies, nat-
ural persons and legal entities, political and social unions of citizens, bod-
ies of local self-government are obliged to fulfill the requirements (falling
within the realm of their competence) established by the Court or its mem-
bers and connected with the resolution of a dispute pending before the
Court. Accordingly, the erga omnes binding force of the Georgian
Constitutional Court decisions has to be emphasized: the judgment of the
Court is obligatory for each and every single person or body corporate.

It is also true that within the realm of the Georgian legal system there is
no provision available directly stipulating that the decisions of the Court
bear the force of a legal rule, but the judgment of the Court has its con-
siderable impact upon the development of the "legislative will", because a
lawmaker is bound by the constitution as well as by the decisions of the
Constitutional Court.

Georgia belongs to the category of countries described as "new democra-
cies" which, within the context of their government and legal culture, share
hard, difficult historical legacies. And The role of constitutional courts in
such countries is perhaps much more important . The Constitutional Court
of Georgia, as the guarantee of supremacy of the state's basic legal text,
plays an important role in the development of modern Georgian statehood
as it ensures the stability of constitutional norms and the protection of fun-
damental human rights and freedoms.

Thank you for your attention!

PE3IOME

KoHcTuTynusa rocypapcTBa - BAKHEUIIUU IIPABOBOM AOKYMEHT, BBIPA’KAO-
IIWY COLMAAbHBIE U IIPABOBBIE OCHOBEI I'OCyAapCTBA. Haamune KOHCTHUTY-
IVOHHOTO IMOPSIAKA CAYJKUT IIPEATIOCBIAKOM KPENKOU U YCTOUYMBOU T'OCY-
AAPCTBEHHOCTH.

Cpeayr LIIMPOKOTO KPyra AeA, HMOANAAQIOUINX II0A IOPUCAUKIINIO KOHCTUTY-
nuonHoro Cyaa I'py3un, orpoMHYIO 4aCTh COCTABASIOT A€Ad O KOHCTUTYII-
OHHOCTH IIPABOBBLIX aKTOB, IPUHSATHIX OTHOCHUTEABHO OCHOBOIIOAAIAOLIUX
IIpaB U CBOOOA YEAOBEKQA, 3aKPEIAEHHBIX BO BTOPOU rraBe KoHCTHUTyIIMU
I'pysun.

AHHyAUDPYSl ocnapuBaeMyio HopMy, KoHcrurynuonHwli Cyp I'pysun
AeUCTByeT KaK HeraTUBHBIM 3aKOHOAATEAb, COTAACOBBIBAs 3aKOHOAATEABCT-



BO Ha OCHOBE PEABHO CYIIECTBYIOIUX IIOCAEACTBUM CcBOMX pemeHuu. OA-
HOBpPEMEeHHO, 0A00pssl ocniapuBaeMyio HOpMY, Cya "HoATBepskpaeT" cylle-
CTBYIOIIlee 3aKOHOAATEABCTBO. TakuM oOpas3oMm, Cyp B 00OHX CAyYasaxX
AENCTBYeT KaK rapaHT CTaOUABHOCTU U yCOBEPIIEHCTBOBAHUS KOHCTUTYIIN-
OHHOT'O IOPSAKA, CTPEMSCH K YCTOMYMBOCTH B CBOUX PEIIEHUIX.

['py3us IpUHAAAEKUT K KaTeTOPUU CTPaH, XapaKTepHU3yeMbIX KaK ' HOBbBIE
AEMOKpPATUU'"', U POAb KOHCTUTYIIMOHHBLIX CYAOB B TAaKUX CTpaHax Hauboaee
BaykHa. Koncrurynuonusii Cya 'py3un, Kak rapaHT BepXOBEHCTBA OCHOB-
HOT'O IIPAaBOBOTIO AOKyMEeHTa T'OCYAQPCTBA, MI'PAeT Ba’KHYIO POAb B Pa3BU-
TUU COBPEMEHHOM I'PY3UHCKOM TOCYA@PCTBEHHOCTH, TaK KaK oOeclieyrBa-
€T YyCTOMUYMBOCTH KOHCTUTYIIMOHHBIX HOPM M 3alllUTy OCHOBOIIOAATAIOIINX
mpaB U CBOOOA YeAOBeKa.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

49



50

LUIS LOPEZ GUERRA. EUROPEAN COURT OF HUMAN RIGHTS

LATENT AND MANIFEST FUNCTIONS
OF CONSTITUTIONAL COURTS

LUIS LOPEZ GUERRA
Judge of the European Court of Human Rights

1. The "democratic criticism" of constitutional courts.

One of the most common and continuous criticisms of the role of constitution-
al courts refers to the contradiction between the powers exercised by these
Courts and democratic principles. These powers imply that the opinions of
judicial bodies with very little direct connection with the will of popular will
are considered superior and more decisive that the opinions of those bodies
(mainly Parliaments) that derive their powers directly from the people'.

Addressing this criticism first requires verifying what are the real functions
of constitutional courts in European democracies. Concerning constitution-
al courts, the well-known academic tendency to develop and apply "ideal
types" sometimes prompts us to overlook the diversity of individual cases.
Furthermore, in order to understand constitutional practice at a given time
and country, the peculiar nature of constitutional law demands taking into
account not only the legal norms in force, but also other factors of consid-
erable relevance, such as constitutional conventions, and the behaviour of
political actors, among them constitutional courts themselves.

From this perspective, to evaluate the adequacy of the role of constitution-
al courts with respect to democratic principles, two questions must be
addressed:

a) What are today the real functions of constitutional courts?

b) What mechanisms are usually introduced in constitutional systems to
avoid the undemocratic exercise of constitutional courts' powers?

2. Express and "Latent” Functions

Constitutional provisions and legislative norms regulating the composition
and operation of constitutional courts often attribute to them long lists of
functions. These vary considerably depending on the country and, in addi-
tion to the constitutional review of laws, may include controlling electoral
processes, guaranteeing the autonomy of municipalities, policing the con-
stitutionality of political parties or resolving criminal proceedings against
high government officials®

! See V. FERRERES COMELLA, Constitutional Courts and Democratic Values, A European Perspective,
New Haven, Yale University Press, 2009, as well as his previous book Justicia Constitucional y
Democracia, Madrid, Centro de Estudios Politicos y Constitucionales, 2007.

2 For a comparative listing of the functions of constitutional courts, M. FROMONT, La justice consti-
tutionnelle dans le monde, Paris, Dalloz, 1996.



But despite this (apparent) diversity of functions, a historical analysis of the
origin and development of constitutional courts makes it possible to reduce
this variety of tasks to several generic functions or categories. Moreover,
this analysis and a look at what constitutional courts really do demonstrate
that in addition to the functions expressly entrusted to them in constitu-
tions and legislation, constitutional courts presently have assumed latent
functions that undoubtedly deviate from the classic Kelsenian model which
inspired the creation of these institutions.

3. The Mixed Nature of Constitutional Courts

Today it is possible to affirm that none of the existing constitutional courts
completely conforms to either of the "typical" models of constitutional jus-
tice outlined in textbooks: the "diffuse” American model, or the "concen-
trated" European model. From the creation of the first constitutional courts
in Czechoslovakia and Austria in 1920 to the present, the functions of the
constitutional courts in the countries in which they were adopted have
evolved toward mixed formulas which display characteristics of both sys-
tems. From the American model modern constitutional courts have adopt-
ed the system for protecting individual rights in concrete cases, while tak-
ing from the Kelsenian model the system for abstract protection of the con-
stitutional order.

a. In the "diffuse” or American model of constitutional justice, constitution-
al review of public acts (legislative and otherwise) is carried out within
the scope of concrete judicial proceedings, in which decisions are ren-
dered concerning specific individuals who are the parties to the proceed-
ings. The ultimate objective of constitutional review is the protection of
these individual rights, and the immediate effects of the judicial deci-
sions are, thus, inter partes. The general impact of decisions rendered in
these constitutional review proceedings are therefore not the result of a
formal declaration of unconstitutionality with erga omnes effects, but
rather are the indirect result of the structure of the courts and the fact
that inferior courts are bound by the precedents set by higher courts.

b. In contrast, in the European/Kelsenian model constitutional justice pro-
cedures are conceived as techniques to protect the constitutional order
by means of resolving conflicts or controversies between the powers of
the state (or part thereof). We should bear in mind that the immediate
predecessor of the Austrian Constitutional Court designed in the
"Kelsenian" Constitution of 1920 was the Imperial Court (Reichsgericht),
which was essentially a court of conflicts. Thus, these proceedings do
not address specific complaints involving the rights of individual citi-
zens, but rather they rule on the constitutionality of the acts of public
powers in abstracto, seeking to protect the constitutional order®. Public

® The classical discussion on constitutional justice is the one represented by the well known writings
of C. SCHMITT, Der Hiiter der Verfassung, Tiibingen, J.C.B.Mohr, 1931 and Hans KELSEN, “Wer soll der Hiiter
der Verfassung sein?”” Die Justiz, 11-12 (1930-31) pps. 576-628.
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powers are the protagonists of these proceedings rather than individual
citizens, and they are resolved by decisions having erga omnes effects.

The mixed nature of the structure of modern constitutional courts has
resulted in their adopting functions derived from both models. There are a
series of procedures to protect individual rights; there are others designed
to protect the constitutional system in abstracto; and there are those which
accomplish both goals to a greater or lesser degree.

a. An example of procedures designed to defend individual rights is the indi-
vidual complaint existing in numerous systems (Verfassungsbeschwerde in
Germany; recurso de amparo in Spain) against acts of both the public
powers and individuals.

b. In contrast, the abstract defence of the constitutional order on the part
of public authorities (or part of them, such as parliamentary groups or
parliamentary minorities) against the actions of other powers of the
State is implemented principally through direct appeals of unconstitu-
tionality. But this abstract defence of the constitution is also present in
other procedures designed to resolve conflicts between the territorial
entities of the state, or among the branches of government. Also falling
within this category of procedures to defend the constitution are those
which review the constitutionality of political parties or those which
control the electoral process, as well as those in which the constitution-
al courts have the competence to resolve criminal proceedings against
high government officials.

c. An example of a mixed procedure (which serves both to defend the
Constitution and to protect the rights of specific individuals) can be
found in the so-called "question of constitutionality." In such cases, in
the course of legal proceedings a judge may choose to refer the case to
the constitutional court for a preliminary ruling on the constitutionality
of the legal norms he must apply in those proceedings. This procedure
has both an abstract dimension (the constitutional court must rule on
the constitutionality of a give law, not on an individual claim), and a
concrete dimension (since the court's ruling will ultimately determine
the outcome of the individual proceeding which the judge referred to
the constitutional court).

4. Is there a crisis in the traditional functions of constitutional courts?

But in practice, the traditional functions attributed to European constitu-
tional courts reflected in these procedures are only a part (and perhaps not
the most important part) of their present functions. I will refer to the evo-
lution of constitutional courts in Western Europe, since they provide a
longer period of development for the analysis of their characteristics; but
very probably similar tendencies could be observed in the constitutional
courts of the countries of Central and Eastern Europe after 1989.

a. As for the constitutional courts' role in defending the constitution, the



political evolution of Western Europe has considerably reduced the rel-
evance of the procedures of abstract review of constitutionality. The
majority of the Western European constitutional courts were created (in
the Italian Constitution of 1948, the Fundamental Law of Bonn of 1949,
the Portuguese Constitution of 1976 and the Spanish Constitution of
1978) in the context of very real threats to the constitutional system
derived from the political situation of the cold war in the 1940s, the exis-
tence of anti-constitutional forces, or the influence of authoritarian tra-
ditions. When these constitutions were enacted there was a real possi-
bility of anti-constitutional forces gaining control of the branches of
government (among them, the legislature). But subsequent develop-
ments in the political life of Western Europe have greatly diminished
this danger (with brief exceptions more striking than real). And in con-
flicts between political parties, the adversary's loyalty to the constitution
is now generally taken for granted.

In consequence, the traditional procedures for defending the constitu-
tion are now used only sporadically. The direct appeal of unconstitu-
tionality is now practically non-existent in Italy (except in matters
involving territorial disputes), and in relative terms, statistical data pro-
vided from the courts show that it is scarcely used in Spain or Germany.
The same may be said (respecting the peculiarities of each country) of
other procedures for defending the constitution.

b. The situation is (apparently) different with regard to procedures totally or
partially intended to protect individual rights. Constitutional complaints
(Verfassungs-beschwerde, recursos de amparo) are so numerous that they
have practically flooded the German and Spanish constitutional courts,
causing long delays. In Italy, where this procedure does not exist, the
question of constitutionality used frequently to protect individual rights
has also created a considerable backlog of pending cases in the Italian
Constitutional Court. But the frequency with which such procedures are
used cannot hide their real significance. It is evident that despite their
best efforts, a single court with only 12 or 15 judges cannot truly guaran-
tee the protection of the constitutional rights of individuals in countries
whose populations number in the tens of millions. In fact, to counteract
the large number of appeals filed (which can never be resolved by a sin-
gle court), systems to filter and select cases are being used more and
more often. The German and Spanish constitutional courts now only grant
leave to those appeals deemed to be of special relevance, declining to
hear those which in their opinion are lacking in "constitutional content."

5. "Latent” Functions of Constitutional Courts

This phenomenon is an example of the evolution of the role and functions
of constitutional courts. Being no longer widely warranted, its function as
defender of the constitution has diminished, at least in those countries
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enjoying a degree of political stability and a climate of consensus among
political parties, as is the case in the countries of Western Europe. On the
other hand, these courts can no longer truly fulfill their function to protect
individual constitutional rights, due to their very composition and struc-
ture. And, nevertheless, the role of constitutional courts is increasingly
becoming more relevant in the overall European legal system.

An explanation for this may be found in the fact that these courts fulfill a
function, which is often not explicit in their countries' constitutions and is
far removed from the initial expectations of Hans Kelsen, but which is
reflected in their will (and the need) to select constitutionally relevant
cases from the thousands which are filed each year. When deciding which
criteria these courts should apply when selecting cases to hear (in admis-
sion procedures which are becoming more like the U.S. Supreme Court's
writ of certiorari) academic analysis and daily practice show that the crite-
rion applied, whether explicitly or implicitly, is increasingly whether the
specific case will contribute to the interpretation of the constitution d to
the establishing of guidelines for the future. It is progressively becoming
more evident that the most crucial task of constitutional courts is the inter-
pretation of constitutional precepts. This implies providing judges, legisla-
tors, attorneys and civil servants with general guiding criteria, not only as
to how to interpret the constitutional text, but also as to how to interpret
ordinary (infraconstitutional) laws, so that their application conforms with
the mandates of the constitution. This is achieved, not only through so-
called "interpretative judgments,” or Verfassungskonforme Auslegung, but
also through guidelines and instructions to the public powers as to how
existing legal norms should be applied. The "sentence additive di princi-
pio” in the case of Italy, the Warn- und Ankiindigungs-entscheidungen of
the German Constitutional Court, as well as some decisions in the Spanish
Court's amparo proceedings are examples of this tendency.

Thus, European constitutional courts have taken on an unexpected task:
that of introducing general rules through their judicial decisions in a man-
ner that is unthinkable for those who still believe in the radical difference
between the civil law and common law systems. This is manifested in the
continuous citation of maxims or general rules taken from the judgments
of the constitutional courts, which can be found in the decisions of the
ordinary courts, in the grounds cited in administrative resolutions, and in
the preambles of newly-passed laws.

This question becomes very complex concerning the introduction by the
constitutional courts of interpretative criteria of the Constitution or of the
laws. For instance, the Spanish Constitutional Court has considered that
from article 24 of the Constitution, declaring the right to a fair process,
derive many consequences concerning legal proceedings, as well as the
need for requisites not mentioned in legislative norms on procedure. As an
example, the Court recognized very early the need to establish a general



appeal in cassation in military proceedings*, or the obligation to be subject
to DNA testing in family proceedings’®, or the requisites to be observed by
some type of statutes concerning the territorial organization of the State®.
All these aspects were not contained, at the moment, in the legislation in
force. In practice, the Constitutional Court becomes a positive legislator.
In many cases, the Constitutional Court's function becomes a function of
substituting itself for the legislator, when the Legislative Assemblies (State
or territorial) do not accomplish (in the opinion of the Court) the tasks
attributed to them by the Constitution.

6. Constitutional Courts and democratic legitimacy.

Several instruments have been introduced in the European political sys-
tems in order to avoid a dangerous divorce between the task of the consti-
tutional courts as a positive legislator in practice, and the democratic prin-
ciple represented by legislative Assemblies. First, members of constitution-
al courts are in most cases appointed by Parliament, so that a link is estab-
lished between the court and what could be considered as the "popular
conscience” on law and justice. Furthermore, special majorities are
required in order to obtain a maximum consensus in the process of
appointment. In some cases, some other bodies (Government, Presidency
of the Republic, Council of the Judiciary) also participate in the selection
and appointment process. However, even in these cases, the majority of the
members of constitutional courts are usually appointed by Parliament.

Secondly, members of constitutional courts are appointed in many coun-
tries for a limited mandate, so that there is a permanent renovation of the
court in order to keep it in contact with the "conscience of the law" of the
community, by way of democratic parliamentary representation. As an
additional guarantee to this effect, and also in order to secure the inde-
pendence of constitutional judges, in many cases re-election is forbidden.
In this way, it is possible to effectively apply the concept of a "living
Constitution" (i.e., a Constitution which is adapted to the needs derived
from social and legal development) And, of course, the Constitution can be
amended, following procedures established in the Constitution itself.

Third, in cases in which there is a contradiction between the parliament's
intention to approve a norm and a contradictory opinion of the constitu-
tional court as to the constitutionality of that norm, the solution to the con-
flict to guarantee the democratic principle may be to resort to a process of
constitutional reform, in order to eliminate the alleged contradiction. From
this point of view, constitutional reform (usually by means of reinforced
majorities, or including popular referendums) appears as a means for
enabling elected parliaments to approve norms that have been considered

4 STC 76/1982, from 14 December 1982, Casacién militar case.
5 STC 7/1994, from 17 January, Paternidad case.
5 STC 69/1988, from 19 April, Etiquetaje case.
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unconstitutional by constitutional courts, as long as these norms have
enough popular support so as to be legitimized by a reform of the consti-
tutional text.

I wish to finish by pointing out another way in which constitutional courts,
as positive legislators, may avoid a divorce from the principle of separation
of powers and the primacy of the will of the people. This involves the con-
stitutional court's changing its previous interpretations of the Constitution
to reflect the development of public opinion expressed through the demo-
cratic process. This phenomenon known as overruling, that is, a Court's
correcting itself, is well known. Perhaps the most famous cases involve
changes of opinion of the Supreme Court of the United States from Plessy
v. Ferguson in 1898 to Brown v. Topeka in 1954, or the overruling of pre-
vious Supreme Court decisions in economic and social matters as a conse-
quence of the New Deal’.

In Spain such overrulings have been made on several occasions, mostly
concerning procedural matters, in the interpretation of article 24 of the
Constitution. Of course, the most relevant question is how to make two dif-
ferent (and sometimes opposite) principles compatible, adapting the case
law of the Court to new needs and circumstances, while at the same time
preserving legal certainty.

PE3IOME

OpHa U3 KPUTHUK B appeC KOHCTUTYIMOHHBIX CYAOB KacCaeTcs IIPOTUBOPEe-
4mng MeXKAY ITOAHOMOYUSIMHM 3THUX CYAOB M A€MOKPATUYECKMMU ITPUHIIMIIA-
Mu. KOHCTUTYIIMOHHBIE IIOAOJKEHUS M 3aKOHOAATEABHBIE HOPMBI YacCTO
IIPUNINCHIBAIOT UM AAWHHBIN NepedeHb (PyHKIUNW. OHM MOTYT BKAIOYATH B
ceOsl KOHTPOAB 3a M30MpATeABHBIMH INPOLleCCAaMU, TaPAHTHPOBAHHE aBTO-
HOMHUM MYHHUIUNAAUTETOB, KOHTPOAb KOHCTUTYIIMOHHOCTH HNOAUTHUYECKUX
MapTUN U paspellleHrde YTOAOBHBIX AE€A B OTHOIIEHWU BBICOKOIIOCTABAEH-
HBIX AOAKHOCTHBIX AWI, IPAaBUTEABCTBA. Ho HecMOTpa Ha 3TO pasHooOpa-
3ue (PyHKIUM, NICTOPUYECKUM aHAaAM3 BO3HUKHOBEHUS U PAa3BUTHSI KOHCTU-
TYIIMOHHBIX CYAOB ITO3BOASET COKPATHUTh UX AO HECKOABKHX OOIINX (PYHK-
IUU MAU KaTeropuil. boaee TOro, aHaAu3 IMOKA3bIBAET, UTO B AOIIOAHEHUE K
(PYHKIIMIM, IPSIMO BO3AOKEHHBIM Ha HUX B KOHCTHTYyIIUM M B 3aKOHOAQ-
TEeABCTBE, KOHCTUTYIIMOHHBIE CYABI UMEIOT B HACTOSINEee BPeMsl CKPBITHIE
(PYHKIUH, KOTOpPBle, HECOMHEHHO, OTAMYAIOTCS OT KAacCcHudecKou Keabse-

? A classical study of overruling, still enlightening despite the time elapsed is Albert P.BLAUSTEIN
and Andrew H. FIELD, "Overruling' Opinions in the Supreme Court", Michigan Law Review, vol. 57,
Dec. 1958, pps. 151-194. Nearer in time, and concerning the place of work of the author of these
lines, Dragolub POPOVIC, "Overruling Precedents", Chapter 5 of The Emergence of Human Rights
Law, Den Haag, Eleven International Publishing, 2011, pps. 91-110.



HCKOM MopeAur. C cO3paHMEM IIePBBIX KOHCTHUTYIIMOHHBIX CYAOB B YUexoc-
aoBakuu U Asctpum ¢ 1920 ropa A0 HaCTOAIETO BpeMeHU (PYHKIIUU KOHC-
TUTYLMOHHBIX CYAOB 3BOAIOIIMOHUPOBAAU B CTOPOHY CMELIaHHOM MOAEAH,
OoTOoOpa)karolell XapaKTepPUCTHUKU PpacHpoCTpaHeHHOM aMepHUKAaHCKOM
MOAEAHM M "KOHIIEHTPUPOBAHHOI" €BPOIIEMCKOM MOAEAU.

B aMepHKaHCKOM MOAEAM KOHCTUTYILIMOHHOTI'O IIPABOCYAMS KOHCTHUTYIJUOH-
HBI KOHTPOABb aKTOB OCYILLECTBAGETCS B PaMKaxX KOHKPETHBIX CYyAeOHBIX
pPa3dupaTeAbCcTB, B KOTOPBIX PellleHMsT BEIHOCSITCS B OTHOIIIEHUM KOHKpPET-
HBIX AUIl, SIBASIOIIUXCSI CTOPOHaAMH pa30bupaTeAbcTBa. B eBporercKon
(Keab3eHCKOM) MOAEAN KOHCTUTYIJMOHHOI'O IIPOU3BOACTBA 3aAYMaHbI MeTO-
ABL AASL 3QIIUTHl KOHCTUTYLMOHHOTO CTPOS IIyTeM pa3pelleHHs KOH(MAUK-
TOB U PA3HOTAACUN MeJKAY BAACTAMU rocypapcTBa. CMelllaHHBIM XapaKTep
CTPYKTYPbl COBPEMEHHBIX KOHCTUTYIIMOHHBIX CYAOB IIPUBEA K IIPUHATUIO
dyHKIUN OT 00enux MOAEAel.

[IpuMepoM cMeIIaHHOM IIPOLIEAYPHI SIBASIETCS TaK Ha3bIBae€MBIM "BOIPOC O
KOHCTUTYIIMOHHOCTH . B TakKuX cAydasx B XOAe CyAeOHOro pas3bupaTenb-
CTBa CYAbS MOJKET PelIUThb NepeAaTbh AeA0 B KOHCTUTYHHOHHBIN Cya AAG
pelleHnsT KOHCTUTYIITMOHHOCTH MOAAESKAIIMX IIPUMEHEHUIO B AQHHOM AeAe
IIPAaBOBBIX HOPM.

W TeMm He MeHee POAb KOHCTUTYIIMOHHBIX CYAOB CTAHOBUTCS BCce OoAee ak-
TYaAbHOM B OOIIlel eBpOIIeVCKOM IIPaBOBOW CHCTEME.

EBponelickue KOHCTUTYLIMOHHBIE CYABI B3SAM Ha Ce0s HEOKMAAHHYIO 3a-
Aady: BBeAeHUe OOIIMX IIPaBUA dyepe3 CBOU CyAeOHBIe pelileHudA. Ha mpak-
TUKe KOHCTUTYLMOHHBIE CYABl CTaAW IIO3UTHUBHBEIM 3aKOHOAATeAeM. Bo
MHOrux caydasax pyskoun Korcrurynuornnoro Cyaa 3aMeHAIOT (DYHKIIUU
3aKOHOAQTEAsI, KOTAQ 3aKOHOAAQTEABHBIE COOPAHUA He BBIIIOAHAIOT (IIO MHe-
HUIO CyAd) BO3AOJKEHHBIE Ha HUX KOHCTUTYyIIMEN 3aAQ4M.
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AHATOANU TOAOBVH. KOHCTUTYIIVOHHBIN CYA YKPAMHBI

ITPABOBASA ITPUPOAA
N IOPUANYECKASA CHUAA AKTOB
KOHCTUTYLHNOHHOTO CYAA YKPAWHDBI

AHATOAUM TOAOBUH

Ilpedcedamenv Koncmumyyuonnoeo Cyda YkpauHol

YBakaeMbIl IIPEeACEeAATeAbCTBYOII NN !

YBakaeMble y4acTHUKU U rocTu X VI EpeBaHCKOM MeXKAYHAPOAHOU KOHDe-
peHImn!
AaMbl U TocTiopa!

[Tpe>xpe Bcero xo4y BBIPa3WTh OAAGrOAQPHOCTH 3@ IIPUTAAIIEHNe IIPUHATH
y4acTHe B 3TOM INPEACTAaBUTEABCKOM (hOpyMe U IIPEAOCTAaBACHHYIO BO3-
MO>KHOCTB BBICTYIIUTH Ilepep Bamu.

BBIOOp TeMBI MO€ro BBICTYIIA€HUS OOYCAOBAEH TEM, YTO BOIIPOCHL O IIPABO-
BOU IIPUPOAE U IOPUAMYECKOM CHAE aKTOB OPraHa KOHCTUTYIIMOHHOM IOPUC-
AUKIIMKM Ha CETOAHAIIHUN A€Hb M3y4eHBI HEAOCTATOYHO, XOTS W IIPEACTaB-
ASIIOT KaK HAy4YHO-TEOPETUYECKUM, TaK U YKUCTO IPAKTUYECKUU MHTepec.

Poccuiickuit koHCcTUTynMOHAAUCT A. AaszapeB c(OPMYAHPOBAA 3Ty IIPOO-
AeMy B BHAE TaKOro BoIpoca: "AKTBI KOHCTUTYIIMOHHOTO IIPABOCYAMS, YTO
3TO: HOPMATUBHO-IIPABOBLIE aKThl, KOHCTUTYIJMOHHO-CYAeOHbIe IIpeleAeH-
ThI, IPABOBBIe KOHCTATAlIMU UAU PelIeHNs], KOTOpble OOAaAQIOT IIPEOAUITU-
aABHBIM XapakTepom?"!,

Be3ycAOBHO, BOIIPOC IOCTaBAE€H IIPABUABHO, OAHAKO CAEAyeT COTAACUTHCS
u c Ilpeaceparerem KoncruryuumonHoro Cyaa PecrryOauku ApMeHHs IIPO-
theccopom I'. ApyTIOHIHOM, 4YTO OAHO3HAUHOTO OTBeTa Ha HETr0 COBPeMeH-
Hasl IOpUAMYecKas HayKa ellle He AaAa, HeCMOTPSl Ha TO, YTO M3ydeHUeM
3TOM IPOOAEMBI 3aHUMAAUCh MHOTHME BBIAQIOIIMECS YU€HBbIe-IIPAaBOBEABI, B
TOM YHCAe U YKPaWHCKUE.

CAeAyeT TaK>Xe COI'AACUTBECA WU C eI0 MHEeHHneM O TOM, YTO AAA BBEISIBACHUA
MeCTa U pPOAN KOHCTUTYIITMOHHOI'O CyAd B YCTAHOBACHUU KOHCTHTYHHOHHOﬁ
AEMOKpaTUnu " CTaOUABHOCTH IIPUHOUIINAABHOE 3HAUeHHne HnMeeT, B IIep-
BYIO OoUepeAb, MeTO,A,OAOFI/I‘-IeCKI/Iﬁ IIOAXOA K npo6AeMe PaCKPLEITUA CUCTEM-
HOI'O XapaKTepa CPYHKLH/IOHI/IPOBE&HI/IH KOHCTUTYITUOHHOT'O KOHTPOAJ.

I. APYTIOHHH TaK>Ke oIllpeAensieT HECKOABKO YCAOBPII& yCIieurHoro (I)YHKT_[I/IO-
HUPOBAHWA KOHCTUTYIMOHHOT'O KOHTPOAYA, B YdCTHOCTH, OH IIUIIET, 4YTO

' Aaszapes A.B. Kouctutymuonusiit Cya Poccnu m pasBuTHe KOHCTHUTYITHOHHOTO TpaBa // JKypHan
poccuiickoro mpasa. - M., 1997, - Ne 11. - C. 10.



"KOHCTUTYIITUOHHBIY KOHTPOAb KaK IIEAOCTHasl CUCTeMa MOJKeT OBITh Aeec-
IIOCOOHBIM TOABKO IIPpA HEOOXOAMMOW M AOCTATOUYHOU (PYHKIIJMOHAABHOU
cO0anaHCHPOBAHHOCTHU. VIMeeTcss B BUAY He TOABKO MECTO U POAb CIIeI[UaAu-
3UPOBAHHBEIX UHCTUTYTOB CYA€OHOTO KOHCTUTYIIMOHHOI'O KOHTPOAS, HO U
(PYHKIIMOHAABHAS POAB 3aKOHOAATEABHOW W MCIIOAHUTEABHOM BAACTEN, APY-
I'MX KOHCTUTYIJMOHHBIX CYOBEKTOB, & TakK’Ke IIOPSIAOK M TPAAUIIUK COXPaHe-
HMSI HPABCTBEHHBIX, HAITMOHAABHBIX U AYXOBHBIX II€HHOCTEN

Hu y Koro He BBI3BIBa€T COMHEHUS TO, YTO IIpaBoOBas NMPUPOAA KOHCTUTY-
IIMOHHOTO CyAa OOYCAOBA€Ha (PYHKIIMOHAABHBIM Ha3HaYeHUeM 3TOI'0 HWHC-
TUTyTa KOHCTUTYIIMOHHOTO KOHTPOAS M €r0 MeCTOM B MeXaHM3Me I'OCyAap-
CcTBeHHOU BaacTu. [IpuMeHmuTeAbHO K KoHcTuTynuonnoMmy Cyay YKpaWHBI
€r0 OCHOBHas (PYHKIIMS - 3TO rapaHTUPOBaHME BepXOBeHCTBa KOHCTUTY-
nun YKpauHbl Kak OCHOBHOTO 3aKOHa Ha BCeM TEepPUTOPUHN TOCYAAPCTBa.

COOTBETCTBEHHO OTAMYUTEABHBIE XapPaKTEPUCTUKU aKTOB KOHCTUTYIIUOH-
"Horo Cypa YKpauHBI, O KOTOPHIX ITOMAET peub, HaXOAATCS B IIPSMOM 3aBU-
CHUMOCTHU OT €ro MeCTa U POAM B TOCYAAPCTBEHHOM MeXaHU3Me, UCIIOAHSe-
MBIX UM (PYHKIJUY, @ TAK)Ke ero IIpaBOBOTO CTaTyca.

[Tpm sTOM HAAO MMETH B BHAY, UTO B KOHCTUTYIIMU YKpPAuWHBI M B 3aKOHE
Yrpaunbl "O KorcturyruonuoMm Cyae YKpamHbl' TepMuH "akT KoHCTHTY-
nmonHoro Cyaa YKpawmHbI' He ymoTpebasercsi. B aTUX AOKyMeHTax pedb
UAET UCKAIOUUTEABHO O PEIIeHUSX, 3aKAIOUEHUSIX U OIPEACACHUSIX €AUHO-
rO OpraHa KOHCTUTYIIMOHHOM IOpUCAMKIUU. [loHATHEe akKT Kak oOO3Haue-
HUEe AOKYMEHTa, B KOTOPOM (PUKCHUPYETCS Pe3yAbTaT PaCCMOTPEHMS AeAd
UAM OTAEABHBIX IIPOIECCYAAbHBIX A€WMCTBUY, OBIA BBEAEH B 00uxop Peraa-
MeHTOM KoHcTuTynmonaoro Cyapa YKpaWHBL

CoraacHo 3TOMy PeraaMeHTy U C yUeTOM OCHOBHBIX HAIIPABACHUUN A€ATEAb-
"HocTu KoHctuTynmonHoro Cyaa YKpauHBl, IJeAel NPUHATHUSA €ro aKTOB, UX
IOPHUAMYECKUX OCOOEHHOCTEM, MOCAEAHNE MOJKHO KAACCU(PUIIUPOBATH CAe-
AYIOIIUM 00pa3oMm: 1) aKTbl KOHCTUTYIIJMOHHOTO KOHTPOAS; 2) aKThl O(DUIIN-
AABHOT'O TOAKOBaHUSA KOHCTUTYIIMM U 3aKOHOB YKpaAWHBI;, 3) NPOIEeAYPHEIE
(mponeccyanbHBIE) aKThI; 4) BHYTPUOPraHU3AllMOHHBIE AKTHl, B YaCTHOCTU
Pernamenr.

AxTamu KOHCTUTYIITMOHHOTI'O KOHTPOAST ABASIOTCA:
1) pelreHnd 0 KOHCTUTYIITMOHHOCTU IIPABOBBIX aKTOB;

2) 3aKAIOUEHHUS O COOTBETCTBUU KOHCTUTYIUM YKpPAWHBI MeKAYHAPOAHBIX
AOTOBOPOB;

3) 3aKAIOYEHHS O COOAIOAEHUM KOHCTUTYIIMOHHOM IIPOIIEAYPHI CMeEIleHUs
[MTpesupeHTa YKpaWHEL C IIOCTa B MOPSIAKE UMITMUYMEHTA;

4) 3akArO4eHMs O HapylleHnn BepxoBHolU Papoit ABToHOMHOU PecmyOan-
ku Kpeim KoHcTuTynuyn YKpawHBEL UAU 3aKOHOB YKPAWHBL,

Apymionsin I.I. AeecriocOOGHOCTb KOHCTUTYLIMOHHOIO NPABOCYAUSI - rapaHT KOHCTUTYIIMOHHOU CTa-
OUABHOCTH. AOKAAA Ha MOCKOBCKOM MEKAYHapOAHOM ceMuHape 27-28 depansa 2004 roaa // "I'paxk-
AaHUHB'. - M., Ne 2, 2004. - C. 36-40.
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5) 3aKAIOUEHMS O COOTBETCTBUM 3aKOHOIIPOEKTa O BHECEHUM M3MEHEHUM B
Koncrurynuio YKpauHsl TpeOoBaHugaM cTaTer 157 n 158 Konctutynuu Yk-
pauvHHIL.

KpoMe aToro, caepyer ydyecTb MHEHHE aBTOPOB KOMMeHTapus K KoHcTury-
MU YKPaAWHBI O TOM, YTO "O(UIIMAABHO TOAKYS KOHCTUTYIIMIO YKpauHH,
Konctutynnonnsii Cyp YKpauHbBI Pa3biaCHAET COAePIKaHHE ee OTAEABHBIX
IIOAOJKEHUU U TeM CaMbIM I'apaHTHUPYyeT BepXOBeHCTBO KoHCcTUTyIuM YKpa-
UHBL. OTy JKe 3aAauy BBINIOAHdeT KonctuTynuonHed Cya YKpauHBI, OCYy-
IIeCTBAASA O(UIIMAaABHOE TOAKOBAHME 3aKOHOB. Takas ero AeATeAbHOCTH
SBASIETCSL II0 NPUPOAE KOHCTUTYLIMOHHBIM KOHTPOAEM y>Ke IIOTOMY, YTO
COTAACHO 3aKOHOAQTEABCTBY, B CAy4Yae, €CAU IIPU TOAKOBAHUM KOHKPETHO-
ro 3aKOHA OyAeT yCTAaHOBA€HO HaAWuYMe IIPU3HAKOB €ro HeCOOTBETCTBUS
Kouncturynuu Ykpausbl, KoHcTuTynuoHHBEIN Cypa YKpauHBI B 3TOM JKe
IIPOM3BOACTBE pelllaeT BOIIPOC O HEKOHCTUTYLIMOHHOCTU COOTBETCTBYIOIIE-
ro 3akoHa. [1o cyru, ocyiuecTrBaAeHre OPUIIMAABHOTO TOAKOBAHUS 3aKOHOB
HAIIPSIMYIO 3aBUCUT OT OAHOBPEMEHHOIO pellleHUs BOIIPOCOB 00 UX COOT-
BeTCTBUM KOHCTUTYIIMM YKpauHBI'.

B mocaepHee BpeMsi B IOPHAWYECKOUW AMTEpAaType (Hampumep, MOCAepAHee
n3paHue KOMMeHTapus K KOHCTUTYIIMU YKpauHbBI!) AAS ONIPEAEAeHUS CTa-
Tyca KOHCTHUTYIITMOHHOTO IIPAaBOCYAMSI BCE dYallle YIOTPeOAsSeTCS TEepMUH
"HeraTUBHLINA 3aKOHOAATEAL'.

OtpaBag ponkHOe [aHcy Keab3eHy - OCHOBATEAIO KOHIIENIIMU OpraHa
KOHCTUTYIIMOHHOMN IOPUCAUKIIUN M KOHCTUTYIITMOHHOT'O KOHTPOASI, HEOOXO-
AVMO OTMETHUTBb, YTO NPUMEHEeHMe MM B Hauare XX BeKa TepMUHA 'Hera-
TUBHBIN 3aKOHOAQTEAB', TIO BCe BUAWMOCTHU, UMEAO TTOITyAMCTCKUM XapakK-
Tep, YTO-TO BPOAE MOAHOM B Hallle BpeMsI IPe3eHTaluy HOBOTO IIPaBOBOTO
WHCTUTYTA.

B coBpemMeHHOM ke yIOTpeOAeHUM MOHSTHE "3aKOHOAATEAL' MMeeT yCTO-
SIBIIIeeCs eAWHOe 3HaueHWe, a UMEHHO 3TO OPraH roCyAapCTBa, 'WMEIOUIUH
IIPaBO (B COOTBETCTBUU C YCTAHOBAEHHOU IIPOIEAYPOM) NPUHUMATHL 3aKO-
HBI, pe’Xe - WHble HOPMAaTUBHLIE IIPABOBLIE AKTHI'°. DTOT OpraH He MOYKET
OBITh HM HEraTUBHBIM, HM IIO3UTHBHBEIM, @ TOABKO TaKUM, KOTOPBIM
AEUCTBYeT Ha OCHOBAHUHU, CIIOCOOOM U B IIPEAEAaX MOAHOMOUYMM, YCTAHOB-
AEHHBIX KOHCTUTYLIHEH.

OAHAKO, Kak 4acTo ObIBaeT, yeM OOAee CIHOPHBIM SIBASIETCSI OIIPEAEAEHUe,
TeM Aerde OHO YCBauBAeTCsl M TeM OBICTpee BXOAUT B IIOBCEAHEBHYIO
SKU3HB.

A 3aTPOHYA 3TOT BOIIPOC HeCAanﬂHO, BeAb HU AAST KOI'O M3 YHAaCTHUHKOB

3 Haykoso-mpakTuuanii KomenTap KorctuTyii Yrpaiau [B.B. Asep'anos, O.B. Batanos, FO.B. Bayain
Ta im.] Pea. koa. B.JSI. Tami#r, FO.IT. Butsak, FO.M. I'poreBoit - XapkiB.: Bupasuuiirso "Tlpaso”. - K.
Koureps. "BupaBununii Aim "l FOpe". - 2003. - C.740.

* HaykoBo-npakTuunnii KomeHTap Komcrurymii VYkpaimm / peakoa.: B.f.Tarmiif (roroBa pPeKoA.),
O.B.IlerpummuH (Bipm. cexp.). FO.I'bapabamt - Hail. akap. IpaB. HayK. YKpaiHu. - 2-Te BUA., I€PePOOA.
i pomos. - X.: IMpaso. - 2011. - C. 1030.

° 3akonoparenn. [TpaBoreka // http://www.pravoteka.ru/enc/2121.html



KoHepeHIIUN He CeKpeT, UTO y>Ke He OAUH I'OA B HAayUHBIX KPyTaX BepeT-
Cs AUCKYCCHSI O TOM, OOAQAQIOT AU OPTaHbl KOHCTUTYIIMOHHOTI'O IIPaBOCYAUS
HOPMOTBOPYECKOH, TO €CTh 3aKOHOAATEABHOU (DYHKIIMEN WUAU HET.

CoraacHO OOIIENIPUHATON NMPaKTUKe, K IPOAYKTY HOPMOTBOPYECTBA - HOP-
MaTUBHO-TIPABOBBEIM aKTaM - OTHOCSITCS '3aKOHBI M MTOA3aKOHHBIE aKTHI' 7,
KOTOpbIe AeHUCTBYIOT B TOCYAQPCTBE U COCTABASIIOT EAUHYIO CUCTEMY (3aKO-
HOAQTEABCTBO). BIUCHIBAIOTCA AW B 3Ty CHUCTEMY aKThl KOHCTUTYIIMOHHOTO
CyAQ, BeAb OHU OAHO3HAYHO He 3aKOHBI U He IOA3aKOHHBIE aKThl, IOCKOAD-
Ky IIOCAeAHVe NIPUHUMAIOTCS Ha OCHOBAHMU 3aKOHOB U AOAKHBI UM COOT-
BETCTBOBATh 1, KOHEUHO >Ke, He MOI'yT IIpU3HaBaTh HOPMBI 3aKOHOB HEKOH-

CTI/ITYU;I/IOHHBIMI/I?

OueBUAHO, YTO aKThl KOHCTUTYIITMOHHOTO CYAd - 9TO 0CO0ast IpaBOBasi Ka-
TEropusi, KOTopasi TpebGyeT CBOEro OTAEABHOTO CTaTyCa B IIPABOBOM IIOAE
rOCyAQPCTBA M UYETKOTO OIIPEAEAEHMSI UX BAUSHUS Ha IIPABOTBOPYECKUM
mpoIiecc.

[To MHEHWIO W3BECTHOTO HUTAAbSHCKOTO YYE€HOTO-KOHCTUTYIIMOHAAMCTA A.
[Tunmopycco, "IpaBOTBOPUYECTBO CYACOHBIX OPTaHOB OCYIIECTBASIETCSI Tpe-
MsI CIocoOaMH: IIOCPEACTBOM YCTAaHOBAEHUS IIPEIeAeHTa, IIOCPEACTBOM
NMPpU3HAHUS HE3dKOHHBIMU WA HEKOHCTUTYIIMOHHBIMM HOPMATHUBHBIX aAK-
TOB, TIPEXKAE MMEBIIINX CHUAY, U 9epe3 M3paHue mpaBuA cypoB'. ITporry 06-
PAaTUTE BHUMAHHWE, YTO HU OAUMH M3 YKA3dHHBIX CHOCO6OB, II0 CyTH, He AB-
ASIEeTCSI HODMOTBOPUYECTBOM, a Ha IIepPBOe MEeCTO IIOCTaBAEH IIPeIleAeHT, KO-
TOPBIM, KaK OTMEYalOT MHOTME y4eHbIe, UMeeT 0co0oe 3HaueHUe.

Tak, A. B. AasapeB cuMTaeT, 4TO PelleHus KOHCTUTYLIUOHHOTO CYyAQ SABAS-
IOTCS "HOPMATHUBHO-UHTEPIPETAIIMOHHBIMU ', TIPEIIEACHTHBIMU UAU 'TIperie-
AEHTHO-00513aTeALHEBIMU °,

Coraalrasicb C MHEHUEM O IIpelleA€HTHOM 3Ha4eHUU aKTOB KOHCTHUTYIIUOH-
HOT'O CYyAQ, CA€AyeT MMeThb B BHAY, UTO OHU He COBCeM Te CyAeOHble IIpe-
LIeA€HTBl, KOTOphIe SIBASIIOTCS WUCTOYHUKAMM IIpaBa B CTpaHax OOIlero Inpa-
Ba, 'Ae CHCTeMa IIO3UTHUBHOIO (IIMCAHOI'O) IIpaBa B OCHOBHOM He AEHCTBY-
€T, HallpuMep B AHTAMU. AKTHI OpraHa KOHCTUTYIJUOHHOU IOPUCAUKIINU Ae-
aKTO ABASIOTCSA NpellepAeHTaMU TOAKOBAaHUS, KaK, CKa’keM, aKThl U IIPaBoO-
Bble NO3UIMKU EBPOIIENMCKOrO Cypa IIO IIpaBaM YeAOBEKa, NpeleAeHTHBIN
XapakTep KOTOPHIX AABHO IIPU3HAETCS B KOHTHUHeHTarbHOU EBporre.

B YkpanHe mperneAeHTHOCThL 3TUX PelleHUM HalllAa CBOE oTpaskeHue B 3a-
KoHe YKpauHbl "O0 HCIIOAHEHUHU PelleHWMd M NPUMeHeHUUW NpPaKTukKu EB-
pOIIEeMCKOro CyAa MO IIpaBaM YeAoBeKa', KOTOPHIM 3aKOHOAATEALHO BBEA
CUCTEMY MHCTUTYLUOHAABHBIX U IIPOLEAYPHBIX MEXaHU3MOB MX HCIIOAHEe-
HUd. 3a NATHAALIATh AeT CBOeH AedTeAbHOCTH KoHCcTUTyIHMOHHBIN Cyp YK-

°® HopmaTHBHEIH TpaBoBOl akT. Bukumeaus. CBoBOAHAsT SHITMKAOTIeAMs // http://ru.wikipedia.org/wiki.

" Teopis aepskaBu i mpaBa. Akapemiunuit Kypc: ITiapyunuk / 3a pea. O. B. 3aituyka, H. M. Omnimen-
ko. - K.: FOpiukom InTep, 2006. - C. 342

® Law in the Making: A Comparative Survey (A. Pizzorusso, ed.). Berlin, 1988. P. 55.

° [Mempos A.A. K AMCKyccuM O TIPaBOBO# mpupoae pemtenutt Koncrurymuonnoro Cyaa PO // Axape-
MUYECKUN IOPUANYECKUM JKypHaa. - Ne 3. - 2002.
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pPauHbBI B CBOUX aKTaX HEOAHOKPATHO CCBIAAACS HEIOCPEACTBEHHO Ha Co-
OTBETCTBYIOIIHEe PelIeHUs 3TOTO0 MeXXAYHAPOAHOI'O CyAeOHOTO opraHa, B
YacCTHOCTHU, ITPU PelleHUH BOIIPOCOB O MPUMEHEHUHM Mep IIpecedeHus Ha
CTAAUM IIPEABAPUTEABHOI'O CAEACTBHS, PeaAusalluy IIpaBa Ha CYAeOHYIO
3alUTy U IOPUANUECKYIO IIOMOIllb, IIPUOPUTETA IIpaB peOeHKa U TOMY IIO-
AoOHOe.

Heo0x0AMMO OTMETUTH, YTO 3HAUUTEAbHasl Ipylllla KakK YKPauHCKHUX yde-
HBIX, TaK U 3apyOe’KHBIX He OAOOPSIOT 3Ty KOHIIENIHUIO, CUMTas ee "OCTO-
poskHou". Hamprmep, aBTOPHI peAaKIIMOHHOM CTaThu B OIOAAETEHE 3aKOHO-
AATEABCTBA M IOPUAMYECKOUW TMPAKTUKM ITOAATAOT, YTO "TaKas OCTOPOIK-
HOCTb OOYCAOBA€HQ, KaK BUAHO, MHEPIMOHHOCTHIO NUMEIOUIUXCS ITOAXOAOB
IIpY aHaAM3e CUCTEMBbI MCTOYHUKOB ITpaBa M, COOTBETCTBEHHO, abDCOAIOTH-
3arMer HOPMATUBHO-TPABOBEIX aKTOB B 3TOM aciiekTe''’.

x moppep>XuBaeT KaHAUAQT ropuamueckux Hayk H. I'yparenko (Hepno-
BUIIKUY HAIIMOHAABHBIM YHUBEPCHUTET), KOTOPAas MUIIIET, YTO "AOMUHUPYIO-
masg B IOCAeAHUE AeCATUAETHUS HOPMATUBUCTCKASA KOHIENIUSA IIPABOIIOHU-
MaHUs, KOTOpas IPHU3HAET eAUHBIM MCTOYHHUKOM IIpaBa HOPMAaTHBHO-IIPa-
BOBOM aKT, IPENSATCTBYET PA3BUTUIO APYIMX Ba’KHBIX MEXaHW3MOB HapAe-
JKamlero u 3(p@eKTUBHOIO PeryAupOBaHUSA IIPABOOTHOIIEHUU B OOIeCTBe.
OAHOCTOPOHHUMN TOAXOA K NPU3HAHUIO UCTOYHMKOM IMPaBa TOABKO IIPO-
AYKT A€ITEABHOCTU I'OCYAQPCTBA U CBEAEHUE ero CyTH U COAEPIKAHUS TOAb-
KO K 3aKOHYy He COOTBETCTBYeT B IIOAHOM OOBeMe COBPEMEHHOUN pearn3a-
nuu mmpasa’'l.

C TakuM OIpEeAeAeHHEM IIPOAYKTa AEITeABHOCTH TOCYAApCTBA BPSIA AHM
MOJKHO COTAQCHUTBCS, IIOCKOABKY CyAeOHBIE peIlleHUs] NPUHUMAIOTCS HMe-
HeM YKpauHBI U IBASIOTCS HEOTHEMAEMOUN YacCThbIO AeITEAbHOCTU MEeXaHU3-
Ma roCypAQpPCTBEHHOM BAACTH.

Heap3g Tak>ke oTpuIlaTh M TOT (PAKT, YTO NPH3HAHUE IIPABOBOU HOPMEI
HEKOHCTUTYIIMOHHOU UAU O(DUIIMAABHOE ee TOAKOBAHME He O3HAydaeT CO3-
AaHUE HOBOM HOPMEI.

A BeAb CMBICA 3aKOHOAATEALHOM AeSITEeABHOCTH MMEHHO B CO3AaHNU HOBOM
HOPMBI, @ He B YAQA€HUU CTapo, IpruueM Oe3 3aIllOAHEHUs IIOSBUBIIEroCs
npoOeaa B 3aKOHOAATEALCTBe. Pazanums MesKAY 3aKOHOTBOPUYECTBOM U UC-
CAeAOBaHMEM 3aKOHOB Ha IIpeAMeT MX HEeKOHCTHUTYIIMOHHOCTU HeCOMHEeH-
HBI U CYLIEeCTBEHHEL.

Kak ykazaa B aToM cBa3u KoHcTurynuoHHBIM Cya YKpauHBI, "MCXOAS U3
TOT'O, YTO r'OCyAAPCTBEHHAsA BAACTh B YKpauHe OCYyIIeCTBASETCS Ha OCHOBe
e€ paspeneH’s Ha 3aKOHOAATEABHYIO, WCIOAHUTEABHYIO M CYAE€OHYIO,
Konctutynuonnsii Cya YKpauHBI He MOJKET BMEIIMBATHCSA B 3aKOHOAQ-
TEABHYIO AeATEABHOCTb 3aKOHOAAQTEABHOT'O OpraHa I'OCyAAPCTBEHHOM BAAC-

" Poar cyay y KoHCTHTYTiOHAAI3aTi A€P/KABHOTO Ta CYCTHABHOTO KUTTS B YKpaiHi // BloAeTeHb 3aKo-
HOAABCTBA i I0pUAMYHOI pakTuKu YKpainu. - K. - 2011. - Ne 7. - C. 16.

"' T'ypurenko H.A. CypoBUH TpelepeHT B CHCTeMi AKepeA mpaba: (hirocodCBKO-TIPAaBOBHUI aCHeKT. -
AbBBiB. - 2009. - C.1-2.



TH U 3aIIOAHSATH IPOOeAbl B 3aKoHax''” [Tpu 3TOM Aake B CAydYasX, KOTAA

5T NPOOeABl OOPA30BAAUCHE B pe3yAbTaTe NpUHATHS CypOM peLIeHUsa O
HEKOHCTUTYIIMOHHOCTH 3aKOHA AMOO OTAEABHBIX €T0 IIOAOKEHUN".

B aTOM acmekTe mMeeT CMBICA NPUCAyIIAThCA K [IpeacTaBuTeAto Bepxos-
"ol Pappl Ykpaumnbl B KoHcturynmoHHOM Cyae YKpauHBI IIpodeccopy
A. CeAnBaHOBY, KOTOPBIM ITIOAUEPKUBAET, YTO aKThl KOHCTUTYIIMOHHOTO CY-
AQ SBASIIOTCS NPHU3HAHHBIMU HAyKOM MCTOUYHWKAMU ITOHUMaHUS IIPaBOBBIX
HOPM IPU WX IIPUMEeHEeHWU'", TO eCTh He "'MCTOYHMKAMHU ITpaBa’, a UMEHHO
"MCTOYHUKAMHU ITOHWMaHUS ITpaBa’.

Ero B mpunnme nopaepkuBaeT u cyabsi Koracrurymuonnoro Cyapa YKpau-
HBI B OTCTaBKe, AOKTOP IOpmAMYeckmx Hayk B. lllamoBaa, KOTOpPBIT cuuUTa-
eT, uTo pellieHus: ¥ 3akatoueHus: KoHcturynmonHoro Cyaa YKpauwHBI He
MOTYT UMEeTb ¥ XapaKTep HOPMATHMBHO-ITPABOBBIX aKTOB, aKTUBHO PETYAU-
PYIOIINX OOIIeCTBEHHBIE OTHOIIEHUS. KOHCTUTYIIMOHHO ¥ 3aKOHOAQTEABHO
obo3HavueHHasd KommeTeHIns KoucturymuonHoro Cypa YKpawHBI He IIpe-
AyCMaTpUBaeT HOPMOTBOPYECTBA, KPOMe CBI3aHHOTO C perraMeHTalvein
YacTH BOIPOCOB OPTaHM3allMU eT0 BHyTpeHHel paboThI”.

CTOPOHHUKN HOPMAaTHUBHO-IIPABOBOM HMPUPOABI aKTOB OpraHa KOHCTUTYIIU-
OHHOM IOPUCAMKIIMM B KadeCTBe apTyMeHTa B CBOIO IOAB3Y TaK>Ke IIPHUBO-
MAT TIOAOJKeHUe cTaThM 74 3akoHa YKpaumubl 'O Koucturynmonaom Cyae
YKpauHbl", corracHo KoTopomMy CyaA MMeeT TpaBO MPU3HATEH CBOE pellleHue
IperoAuImarbHBIM. OHM YTBEPI>KAQIOT, YTO T€M CaMBIM TaKOW aKT CTaHO-
BUTCSI TIPABOBBIM OCHOBAHUEM AAS OOpalleHud TpakpaH B CYABL OOIen
IOPUCAUKIIMA C IEeABI0 BOCCTAHOBAEHHUSI WX KOHCTUTYIIMOHHBIX IIPaB M 3a-
KOHHBIX MHTEPECOB'".

OaAHAKO HEAB3S CMEIWBATh MOHATUS "OCHOBaHUE AAST oOpaiieHus” u "oc-
HOBaAHUE AAS PELIeHUs] AeAd CYAOM IO CYTH", TOCKOABKY IIOCAEAHEe MOCTa-
HOBASIETCSI MCKAIOUMTEABHO Ha OCHOBAHUHM HOPM 3aKOHA, @ HEe aKTa KOHC-
TI/ITYHI/IOHHOI'O CYAa.

Kak oTmedaeTcs B IOPUAMYECKOM AMTEPATYpPEe, aKThl KOHCTUTYIIMOHHOTO
Cyay YKpauHBL, B TOM YHCA€ U aKTHl OPUIIUAABHOTO TOAKOBAHUS, HE MO-

2 Ompepenenne Koncruryrmontnoro Cyaa Ykpaumbl oT 10 mapra 1998 ropa Ne 1-ym o TpeKparieHun
KOHCTUTYIIMOHHOTO IIPOM3BOACTBA II0 AEAY 110 KOHCTUTYIIMOHHOMY IIPEACTABACHHMIO HAaPOAHBIX AEIyTa-
TOB YKPaAWHBI O COOTBETCTBUU KOHCTUTYIMM YKpPauHbI (KOHCTUTYIIMOHHOCTH) yKa30B [Ipe3upeHTa YK-
pauHbBl O Ha3HAUYeHWH IEPBLIX 3aMEeCTHTEeAeH, 3aMeCTUTeAe MUHHUCTPOB U 3aMeCTUTEAeH DYKOBOAUTE-
A€M APYTHX II€HTPAAbHBIX OPIaHOB UCIIOAHUTEABHON BAQCTH YKDPAWHBI, M3AQHHBIX B TEUEHUE HIOAS - Ae-
Kabpsa 1996 ropa u sauBapsa 1997 ropa // http://upiter/pls/wccu/p0062?lang = 0&rej = 0&pf5511 = 33302.

"3 Pemenue Koncruryruonnoro Cyaa Ykpause! or 25 mapra 1998 ropa Ne 3-pr 1o AeAy 1Mo KOHCTUTY-
LMOHHOMY IpeACTaBA€HUIO LleHTparbHOU M30UpATEeABHOM KOMUCCHUU 00 O(PUIIMAAbHOM TOAKOBAHUN
TIOAOKEHUH YacTel OAMHHAAIIATOM UM TPHHAAIATON cTaThu 42 3akoHa YKpawHBl "O BBIOOpaxX HAPOA-
HBIX AenyTaToB Ykpausb!' // Odirnifinnit BicHuk Ykpainu. - Ne 23. - C. 110.

" CucremaTr30BaHe 3i6paHHs IPABOBUX HO3MILIM KoucrurymiriHoro cyay Ykpainu. - K.: Biaaia 3B'3KiB
3 OpraHaMM IIpaBOCYyAAs AmnapaTry BepxoBHoi papu Ykpainm, 2002. - Bua. 3-€, ponoBHeHe. - C. 3.

' [Ilanosaa B.M. CTaHOBAeHHS KOHCTHUTYIIiOHaAi3sMy B YKpaiHi: mpobaemu Teopii // TTpaBo Ykpainwu. -
1998. - Ne 5. - C. 29.

' Poab cyay y KOHCTHTYIiOHAAI3aITii AepIKaBHOTO Ta CyCIiABHOTO KUTTS B YKpaiHi // BioreTeHb 3aKo-
HOAABCTBA i IOPUAMYHOI IpaKTUKU YKpainm. - K. - 2011. - Ne 7. - C.16.
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I'yT pacCMaTPUBATHCS KaK CaMOCTOSTEAbHBIe UCTOUHUKY 1IPaBa, "OHH SIBAS-
IOTCSI MHTEPIPETAIMOHHBIMU aKTaMM, O0OAaAQIOT AOIOAHUTEABHBIM Xapak-
TEPOM M MOTYT OBITH IPUMEHEHBI NCKAIOYUTEABHO B CBSI3HM C NIPUMEHEeHU-
€M COOTBETCTBYIOIIel HOPMEI"".

Hanpumep, B Pemenuu ot 7 utoas 2004 ropa Koucrurynuonnsii Cyp YK-
pavHbl yKas3aa, 4YTO "CCBIAKA aBTOPOB KOHCTUTYIIMOHHOTO IIPEACTaBAEHUS
Ha MOTHBAIIUIO, KOTOPYyIO IpuMeHUA KoHcTUTynuoHHBIN Cya YKpauHH,
paccMaTpuBas BOIPOC O HEKOHCTUTYIITMOHHOCTU HOPMBI 3aKOHa YKpPaWHBI
"O BbICIIEM OOpa30BaHUU'", SIBAIETCS HEOOOCHOBAHHOUW U He MOXKET y4u-
TBHIBAThCS NIPU PelleHNU BOIIpoca O KOHCTUTYIIMOHHOCTH WHBIX 3aKOHOB,
IIOCKOABKY IIpaBoBas no3uiusi KoncturynuonHoro Cypa YKpauHBL B 9TOM
AeAe 0O00CHOBBIBAAACh Ha Pa3AeAeHHHN XapaKTepa AeSITEeABHOCTH PYKOBOAU-
TeAel BBICIINX y4eOHBIX 3aBEeA€HUM U TOCYAQPCTBEHHBIX CAY’KAIUX' .

CyIiecTBeHHBIM NPU3HAKOM IOPUAMIECKON TTPHUPOABI aKTOB, PUHSATHIX TI0
pe3yAbTaTaM OCYIIeCTBA€HUS KOHCTUTYIIMOHHOTO IIPABOCYAUS, SIBAIETCS UX
Iopupddeckas cuaa. OOIIenpuU3HAHO, YTO 3Ta CHMAA COpa3MepHa C BHUAOM
00BEKTOB KOHCTUTYIIMOHHOTO KOHTPOASL. B 3aBUCHMOCTU OT BHAQ 3TUX OOBEK-
TOB TaK’kKe oIIpepeAsdeTcss U cdepa pacIpoCTpaHeHUs AEHUCTBUS TaKUX akK-
TOB (Ha BCeX (erga omnes) UAM TOABKO Ha YYaCTHUKOB AeAa (inter partes).

B poccuiickol IOPUAWYECKOM AUTeparype CyIeCTByeT MHEHUE, YTO FOPU-
AVMYECKasl CHUAA pellleHUs KOHCTUTYLIMOHHOTO CyAd TOKAECTBEHHA KOHCTHU-
TYLIMOHHBIM 3aKOHAM, IBAGSACh UX HETPAAUIIMOHHBIM IIOABUAOM'®. DTa KOH-
Iennus, 0e3yCAOBHO, 3aCAy’KUBAaeT BHMMAHUS, OAHAKO He MOJKeT OBITh
IIpEMeHeHa HaMU, IOCKOABKY B YKPAMHCKOM 3aKOHOAQTEABCTBE KOHCTUTY-
IIMOHHBIX 3aKOHOB HE CYIIeCTByeT>.

B coorBeTCcTBUU C 3aKOHOAATEABCTBOM YKPAwmHBI MOMEHT YTPAThI CHUABI,
IpeKpallieHne AeHUCTBUS M 00SI3aHHOCTb HEIPUMEHEHUSI aKTa, TPU3HAHHO-
IO HEKOHCTUTYIIJMOHHBIM (€r0 OTAEABHBIX HOPM), K@K IIPABUAO, COBIIAAQET
C MOMEHTOM HpI/IHSITI/IH COOTBGTCTBYIOLHGI‘O aKTa KOHCTI/ITYHI/IOHHI:JM CY-
AOM YKpauHHL.

B OoaplIMHCTBE cAydaeB oOpaTHas cuaa akraM KoucturynuonHoro Cyaa
YkpauHbl He IpupaeTrcs. Hanpumep, B pellleHUN 110 AeAy O Ha3HaueHU!U 3a-
MeCTUTEeAEeU T'AaB MEeCTHBIX I'OCYAAPCTBEHHBIX apMuHuUcCTpanuu Cyp yTou-
HUA, YTO ero pellleHHe He PacCIpOCTPaHSeTCs Ha IIPaBOOTHOIIEHUS, BO3-
HUKIIINE BCAEACTBUE ASUCTBUS U3AAHHBIX AO €r0 IIPUHSATHS PaclopsiKeHUN
[lpe3upeHTa YKpanHbl O HA3HAYEHUM TAaKUX AUI.

'* Tepreaitinuk B.A. TIpaBoBi MpoGAeMu CTaHOBAGHHs i (DyHKIIIOHYBaHHS KOHCTUTYIiHHOI tocTuiii Yk-
painu: ABToped. AUC... KaHA. I0pHA. Hayk. - K., 2000. - C. 14.

18 Pemnrenne Koncrurynuonnoro Cyapa YKpausbl oT 7 uioas 2004 ropa mo Aeay O IpPepAeABHOM CPOKe
KaHAMAATa Ha AOAKHOCTL DYKOBOAUTEAS BLICIIETO yueOHOro 3aBepeHus // Odimiduui BicHHUK YK-
paiam. - 2004. - Ne 28. - T. 1. - Cr. 1909. - C. 241.

19 Opcenan JK.H1. TIpaBoBast 3amuTa KOHCTUTYTHH. CyAeGHBIH KOHCTUTYIIMOHHBINH KOHTPOAD B 3apyGesK-
HBIX CTpaHax. - PocroB-Ha-AoHy: Autepa-A, 1992. - C. 284.

? [Jumbaricmuii T.O. TTpaBoBa mpupoaa akTis Koucturytiitaoro Cyay Ykpaiuu // YHiBepcUTeTChKi Ha-
yKOBi 3ammcku. - 2007. - Ne 1 (21). - C.51.

2 Pertenne Koncrurynuonnoro Cyay YKpaunbl oT 24 pekabpst 1997 ropa o AeAy o Ha3HaueHUU 3a-
MeCTHTeAel TAaB MeCTHBIX apMuHHCTpanui // Odimitauit BicHuK Ykpaiam. - 1998. - Ne 1. - C. 165.



B oTrAnune OT OpraHOB KOHCTUTYLMOHHOI'O IIPABOCYAMS PSIA@ IOCYAAQPCTB,
Koncrurynmonnsii Cya YKpauHBI 3aKOHOAAQTEABHO HE YIIOAHOMOYEH OT-
KAQABIBATH CBOMM pellleHHeM MOMEHT yTPaThl CUABL OCIIapUBAE€MBIM aKTOM
C IPEAAOIKEHHEM 3aKOHOAATEeABHO (AO HACTYIIA€HHS YKa3aHHOTO CPOKa)
YPEryAupoOBaTh HaAAEIKAIUM 00pa3oM CIIOPHBIE IIPABOOTHOLIEHUS.

AxTel KoHCcTHTyIIMOHHOrO Cypa YKpauHBl UMEIOT XapaKTep erga omnes, TO
eCThb SIBAGIOTCS 00493aTEeABHBIMHU AAS BCeX U IOAAEKAT HEYKOCHUTEABHOMY
WCIIOAHEHWIO Ha BCEU TeppUTOpPHHM YKpauHbl. He MeHee Ba>KHOU XapaKTe-
PUCTUKOU IOPUAMYECKOU CHABI akKTOB KoHcTuTynuorHoro Cypa YKpaWHBL
ABASIETCS WX OKOHYATEABHOCTb. TakK, KOHCTUTyIUs YKpauHBI 3aKperasderT,
YTO €T0 PelleHUs SIBASIOTCS 005S3aTEeABHBIMU AAST MCIIOAHEHUSI Ha TEPPUTO-
PHHU rOCyAQPCTBa, OKOHYATEABHBIMU 1 He MOI'YT OBITh OCIIOPEHEBl. DTO IIOAO-
>KeHHe BOCIIPOM3BOAUTCS B KaXKAOM akTe KoHcturynuornHoro Cyaa YKpau-
HBI U IBASIETCSI HEOTHEMAEMOM COCTaBAFIOIIEN ero Pe30AIOTUBHOW YacTH.

B TO Xe BpeMsi HEOOXOAMMO OTMETHUTh, uTo KoHcTuTyruonube Cypa YKpau-
HBI MOJKET OTKPBITH HOBOE ITPOM3BOACTBO TIO AEAY IIPYW BBISIBAEHWH HOBBIX
0OCTOSATEABCTB, KOTOPBIEe He OBIAM NIPEAMETOM PaCCMOTPEeHUs, HO CYIEeCTBO-
BaAM Ha MOMEHT PacCMOTPEHUS W MPUHSATHS PENIeHUs UAU AQUU 3aKAIOYe-
Hud (cTaths 68 3akona Ykpamubl 'O KoucturyrmonHom Cyae YKpauHHI').

B cayuae HeoOxopmMocTH CyA MOJKET OIPEAEAUTH B CBOEM PelIeHUH, 3aK-
AIOUYEHUU TTOPSAOK U CPOKM WX MCTIOAHEHUS, @ TakKKe BO3AOKUTH Ha COOT-
BQTCTBYIOH_[I/IQ FOCYAapCTBeHHbIe opraHm O6H3&HHOCTI/I OTHOCHUTEABHO
obecrieuyeHUsT WMCIIOAHEHUS pPelleHusi, COOAIOAEHUMS 3aKAI0UeHUs. Takxke
CyA YHOAHOMOUEH HMCTPeOOBaTh OT COOTBETCTBYIOIIUX OPraHOB IUCHMEH-
HOEe TIOATBEPIRAEHWE WCIIOAHEHUS PeIleHUs, COOAIOAEHUS 3aKAIOUEeHUS
(gacTe TpeThba cTtaThbu 70 3aKOHA).

Kpome Ttoro, Koucrurynuonusii Cya YKpawHBI OTMETHA, YTO 'PeIIeHus
Koncrurynmonnoro Cyapa YKpauHbI UMEIOT IIPAMOE AEMCTBUE U AAS BCTYII-
AE€HUS B CHUAY He TPeOyIOT IMOATBEP’KAEHHUS CO CTOPOHBEI OPTAaHOB I'OCYyAAp-
CTBEHHOM BAACTH', a "AOIOAHUTEABHOE OIIPEACAEHUE B PEIIeHUSX, 3aKA0-
uyeHnax KorcturynuoHHOro Cyaa YKpawWHEI IIOPSAKA UX HCIOAHEHHS He
OTMEeHsIeT U He IIOAMEHseT OOIIer 00s3aTeAbHOCTH UX MCIIOAHeHus ',

HccaepoBaHUe IPOOAEM IIPABOBOM IIPUPOABI U FOPUAUYECKOM CUABI aKTOB
Koncrurynmonnoro Cyapa YKpauHBI OBIAO OBl He TIOAHBIM Oe3 M3ydYeHU:d
MTOHATHS 'TTpaBOBas MO3UITUS".

[Tpe>xpe Bcero, cAepyeT OTMEeTHTh, YTO XOTS TEePMHH 'NIpaBoBasl IO3UIUS"
4acTO NPUMEHSeTCd B IOPUANYECKON AuTepaType, HU KOHCTUTYIUSA, HU 3a-
KOHBI YKpaWHbI (B OTAMYHKE, HAIIPUMeEP, OT 3aKOHOAAQTEABCTBA Poccuirickou
Qepepaliuy) He ONPEAEASIOT IIPABOBYIO IMO3UIIUIO KaK IIPOAYKT AeSTeAb-
HOCTH OpraHa oCyA@pCTBEHHOU BAACTH.

AI/ICKYCCI/IH O TOM, YTO HAAO IIOHKHMATH IIOA IIOHATHEM "HpaBOBaﬂ HOSI/IIJ;I/IH"

2 Pertenne Koncrurynuonnoro Cyaa Ykpunsl oT 14 pekabpst 2000 ropa Mo AeAy O HOPSIAKE HCIIOAHEe-
aus pemennii Koucrurynuonnoro Cyaa Ykpauns! // Odinitauit BicHuk Ykpainu. - 2001. - Ne 51. -
Cr. 2226. - C. 80.
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(B 4aCTHOCTU KOHCTUTYLIMOHHOI'O CYAQ), B UeM 3aKAIOUAeTCs ee CYyTh U POAb
B )OpPMUPOBAHUM €r0 PENIeHUM U 3aKAIOUeHUU, UMeeT AWM OHa IOpUAUYEC-
KYIO CUAY UAM HeT, IIPOAOAJKAETCH y>Ke He OAUH rop. OAHAKO 4eTKOro OT-
BeTa Ha 3TU BOIIPOCHI MEL ellle He IIOAYYUAU.

[Tpu4MHON 3TOrO ABASETCS, IO-BUAMMOMY, TO, YTO OOABIIMHCTBO Y4Y€HBIX,
KOTOPBI€ MCCAEAOBAAU 3TU BOIPOCH], OTOJKAECTBASIAU IIOHATHUS 'pellleHue
(3aKArOYeHME) KOHCTUTYIIMOHHOTO CyAd" W 'NpaBOBas NMO3UIUS KOHCTHUTY-
IIMOHHOIO CyAQ', 0e3alleAAIIIMOHHO IIPEAOCTaBAAS IIOCAEAHUM TaKHe Xa-
paKTepHble NIPU3HAKM yKa3aHHBEIX aKTOB Cyaa, Kak 0053aTeABHOCTb, IIpe-
1IeAeHTHOCTb ¥ BO3MOKHOCTB OBITh IIPU3HAHHBIM IIPEIOAUINAABHBIM.

HeAb3s1 Tak)Ke COrAaCUTBCS C AOBOABHO IIMPOKO PACIPOCTPAHEHHOU B Ha-
VUYHBIX KPyraX MBICABIO O TOM, YTO IIPABOBBIE IO3UIIMU KOHCTUTYIJMOHHOI'O
CyA@ MOTYT OBITb C(DOPMYAUPOBAHBI B AFOOOM €ro aKTe, B TOM YHCA€ B IIPO-
IIeCCYaAbHBIX ONPEAEACHHUSIX U Ad’Ke B 0COOOM MHEHMUHU CYABH.

OTAWYUTEABHOU XapaKTEPUCTUKOU IOPHUAMYECKOM IIPUPOABI IPOIEAYPHBIX
(mpomeccyanbHBIX) AaKTOB (IPOTOKOABHBIX M IIPOIECCYAAbHBIX OIIpeAeAe-
HU) ABASETCS TO, YTO OHU OOBIYHO KACAOTCS IIPOLEeCCYAABHBIX BOIIPOCOB
U UMEIOT IIPOMEKYTOUYHBIM XapaKTep, TO €CThb SABASIIOTCA PEe3yAbTATOM 3a-
BepIIEHUS OTPEAEAEHHOU CTaAMU IIPOM3BOACTBA U, KaK IIPAaBUAO, IIPUHUMA-
IOTCS IIPOCTBIM OOABIITMHCTBOM OT ITPUCYTCTBYIOIIMX Ha 3acepaHun Cyaa.

[TosTOMy paszbgacHeHUs, NOHATHS, AOKTPUHBL UAU Ae(PUHUIINU, KOTOPBIE CO-
AEPJKATCsa B 3THUX aKTaX, He MOTYT OTPakaTb KOAEKTHBHOE MHEeHNEe KOHC-
TUTYIIMOHHOI'O CYAQ.

OTOT BBIBOA COOTHOCHUTCSI C MHEHHEM HEeKOTOPBIX POCCUWCKUX Yy4eHBIX-
KOHCTUTYLIMOHAAUCTOB. B 4aCTHOCTH, OHU ONPEAEASIOT IIPABOBLIE TO3UITUN
KOHCTUTYIIMOHHOTO CyA@ KaK "AOTMYHO-IIPAaBOBOE€ OOOCHOBaHME OKOHYa-
TEABHOTO BBIBOAQ, Pa3MeIlleHHOTO B IMMOCTAHOBASIOIIEN ero 4acTu U cdop-
MYAMPOBAHHOE B BHAE IIPABOBBIX 3aKAIOUYEHUN, UMEIOIUX O0Ieo0a3aTeAb-
Hoe 3Hauenme"?. [Tpu 3TOM, ITO UX MHEHUIO, TPABOBAas MO3UIHUS - 3TO "KOA-
AEKTHBHOE pellleHle, KOTOPOe BhIpa>kaeT IIOHUMaHHNe CYAOM KOHKPETHBIX
IIOAOJKEHNM KOHCTUTYIIUM B OTHOILIEHUHU IIPOBEPSAEMOM IPAaBOBOU HOPMBI™.

CoBpeMeHHas yKpaumHCKasi AOKTpPMHA IIOHMMAaHMS IIPAaBOBOM HOPMBI, IO
CYTH, COBIIQAAET C 3TUMM TeOPeTUYeCKUMHU pa3paboTKaMyi, OAHAKO YUUTHI-
BaeT U OCOOEHHOCTH OTeYeCTBEHHOI'O 3aKOHOAATEeAbCTBA. Tak, cyabs KoHc-
TUTyIIMoHHOrOo Cyaa YKpauHBl B OTCTaBKe, KAaHAMAAQT IOPUAWYECKUX HayK
[1. TKauyK oIlpepeAseT IIPaBOBBLIE MO3WUIWM KaK 'Pe3yAbTaT UHTepIpeTa-
IIMOHHOU AESITEeABHOCTU CyAa B (DOpMe BHIBOAOB, Pa3bsCHEHNH, IIPaBOBLIX
MTOAOYKEHUM, AOKTPHWH, B KOTOPBIX COAEPIKUTCSI TOAKOBAHUE HESICHOTO
CMBICAA@ 3aKOHQ, IIpaBOBasi OlleHKa HMAU IIpaBOBOe 0OO3HaueHUe, CyTh IIpa-
BOBBIX NIPEACTaBACHUN M 3HAHUU O paspelleHUU KOHKPEeTHON CUTYyallUWy,

% Kpsxkos B.A. KOHCTUTYIIOHHOE MPABOCYAHe B cyOheKkTax Poccuiickoit Depeparuu. - M., 1999. - c. 109.

* Ayuun B.O., Moiiceenko M.I. QopMupoBaHue NpaBoBEIX nozunuit Koncrurynuonnoro Cyaa Poc-
curickout Depepanuu 1o npobreMaM KOHCTUTYIMOHHOrO IpaBa // TeopeTmueckue IpoOAEMBI poc-
CHMCKOT0O KOHCTUTyIMoHaAu3Ma. - 2000. - C. 58.



KOTOpPbIE ABAAIOTCA 00s13aTeALHBIMU AN BCeX Cy6'beKTOB IIPAaBOOTHOIIIE-

HUM' .

W3 3TOro AOTUYECKU CAEAYET BBIBOA, UYTO IIOCKOABKY ITPaBOBLIE ITO3UITUU
KOHCTUTYLIMOHHOI'O CyA@ Ae-(PaKTO OTOKAECTBASIOTCS C €ro O(UIIUAABHBIM
MHEHMEeM, TO TaKOU CTaTyC MOI'YT UMEThb AWIIL Te Pa3bsiCHEHUS, AOTMEI,
KOHIIENIIUN TOHATUS MAU Ae(PUHHUIINY, KOTOpble OAOOpPEHBI yCTaHOBAEH-
HBIM 3aKOHOM OOABIIMHCTBOM OT KOHCTUTYIIMOHHOTO COCTaBa CYAQ.

[Mo cyTwn, mpaBOBBEIE TO3UIMK KOHCTUTYIIMOHHOTO CyA@ SIBASIIOTCS (DOPMOM
1 pe3yAbTaTOM WHTEpIpeTarii UM KOHCTUTYIIMUA W 3aKOHOB. Takas MHTe-
pHOpeTarusi OCYIeCTBASIETCSI He TOABKO IIPY OTIPABACHUM KOHCTUTYITUOH-
HOTO TIPOM3BOACTBA B paMKax O(MUITMAABHOTO TOAKOBAHUS, HO U MIPU pac-
CMOTPEHUH AeA O KOHCTUTYIIMOHHOCTHU IIPAaBOBBLIX aKTOB U IIPY Pearn3aliiu
APYTUX TTOAHOMOYUY KOHCTUTYITMOHHOTO CYAQ.

B HAQYYHBIX KPyraX TaKyKe IIPOAOAKAETCsA ANCKYCCHUsI O MecCTe IIPABOBBIX
HOBI/ILII/Iﬁ B aKTe KOHCTUTYLMOHHOI'O CyAd, KOTOpPAasd B OCHOBHOM CBOAUTCSL
K OIIpeAeAeHUNIO YaCTU aKTa CyAq, B KOTOpOfI OHU AOAKHBI PACIIOAATdaTBCA.

OpHa rpynna y4eHbIX CUMTaeT, YTO IIPaBOBLIE MO3UIIUN COAEPIKATCS UCK-
AIOUMTEABHO B MOTMBUPOBOYHOM YACTH TAKOI'O aKTa”, Apyras - B PE30OAIO-
TUBHOU”. Ha Haml B3ragp, UCTUHA TAE-TO MEKAY, M IIPABOBBIE ITO3UIINU
KOHCTUTYIIMOHHOTO CyA@ MOTYT OBITH C(POPMYAMPOBAHLI KaK B MOTHBUPO-
BOYHOU, TaK U B PE30AIOTMBHOM 4YACTAX €ro aKTa.

OueBUAHO TaKKe, UTO IIPABOBBIMU IO3UIUSIMHU HEAb3sl TPU3HABaTh BCe II0-
AOJKEHUS aKTa KOHCTUTYIITMOHHOTO cypd. K HUM AOAKHBI OTHOCHUTBHCSI TOAB-
KO TTPaBOBOM BBEIBOA, TO €CTh ITOHWMaHME U Pa3bsiCHEHUE CYAOM IIOAOJKE-
HUU W IPUHIUIOB KOHCTUTYIIMOHHOTO PEryAUPOBAHUS MIPAaBOOTHOIIEHUH,
WX HESABHBIN, CKPBITBIM CMBICA®.

M3A05keHHOe, Ha MOU B3TASIA, SIBASIETCS AOCTATOUYHBIM OCHOBAHUEM AAST BbI-
BOAA O TOM, UYTO AESITEABHOCTb OpraHa KOHCTUTYIIMOHHOMW IOPUCAUKITAM
CAEAYeT pacCMaTPUBaTh He KaK 'HeraTMBHOE 3aKOHOAATEABCTBO' WMAU HOP-
MOTBOPYECTBO, & KaK OCYIIeCTBAeHUE (PYHKIIUU TOCYAAPCTBEHHOTO CyAe0-
HOTO KOHTPOASI C TIOAHOMOYMSMHU apOUTpa B paMKaxX ero IOPUCAUKIINUA. B
TaKOM acCIleKTe 3Ta AeSITeALHOCTH SBASIETCS CKOpee TOCyAapCTBEHHOM Ipa-
BOBOM 3KCIIEPTU30M C OOIEe00sI3aTEALHBIMU AAS UCIIOAHEHUST Pe3yAbTaTa-
MH, @ He HOPMOTBOPYECTBOM.

BrnioaHe ocos3Halo, 4TO BBICKa3bIBaHKE PUMCKOIO iopucTa SIBoaeHyca [Ipuc-
Kyca "omnis definitio in iure civili periculosa est" (A06oe oIpepereHUe B
I'Pa’KAQHCKOM IIpaBe OIIaCHO) BIIOAHE IIOAXOAWUT M K KOHCTUTYIIMOHHOMY
IIpaBy M M3AOKEHHOE BBI30BET HEOAHO3HAUHYIO PEeaKIIUIo B HayUYHOM Cpeae.

Cnacubo 3a BHUMaHUue!

» Tkauyk I1.M. Tlpasosi nosuwii Koncruryniiinoro Cyay Ykpainu // Bicuuk Koncrutyuitinoro Cyay
Ykpainu. - 2006. - Ne 2. - C. 21.

% Cxakyn O. Koncrurymitinuit Cya sSIK yYaCHUK TTPaBOTBOPYOCTI (3aKOHOTBOpYOCTi) B Ykpaini // FOpu-
anuHa Ykpaina. -2003. - Ne 1. - C. 33.

¥ KpsukkoB B.A. KOHCTUTYIIMOHHOE IPaBOCyAHe B cyGbekTax Poccuiickoit Depepanuu. - M., 1999. - C. 109.

% Tkauyxk I1. TIpasosi mozutii Kouctutytiitaoro Cyay Ykpaiuu // Bicank Koncturymitinoro Cyay Yk-
painm. - 2006. - Ne 2. - C. 18-19.
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SUMMARY

Issues concerning the legal nature and legal force of the acts of the bod-
ies of constitutional jurisdiction are examined insufficiently, though they
are subjects of both theoretical and practical interest. The task of the
Constitutional Court of Ukraine is to guarantee the supremacy of the
Constitution of Ukraine as the Fundamental Law of the State throughout
the entire territory of Ukraine.

The distinctive features of the acts of the Constitutional Court of Ukraine
directly depend on the role of the Constitutional Court in the functioning
of state mechanism and its legal status.

The term "Act of the Constitutional Court" is not used in the Constitution
of Ukraine and in the Law of Ukraine on "The Constitutional Court of
Ukraine".

The fundamental directions of the activity of the Constitutional Court of
Ukraine and the aims of adoption of constitutional acts and their juridical
features might be classified as: 1) acts of constitutional control; 2) acts of
official interpretation of the Constitution and the laws of Ukraine; 3) pro-
cedural acts; 4) interorganizational acts, particularly the Procedure.

Officially interpreting the Constitution of Ukraine, the Constitutional
Court of Ukraine clarifies the content of its provisions, and thus guaran-
tees the supremacy of the Constitution of Ukraine. The Constitutional
Court of Ukraine has the same mission and fulfils the official interpretation
of laws.

The normative-legal acts constitute a unique system in the state - the leg-
islation, which is composed of laws and regulations. The acts of the
Constitutional Court are neither laws, nor regulations: they constitute a spe-
cial legal category, which requires an individual status in the legal system
of the state and a discrete definition of influence on lawmaking process.

The Constitutional Court of Ukraine cannot interfere with the legislative
activity of the legislative body of the state and fill up gaps of law.

The acts of the Constitutional Court of Ukraine are obligatory for every-
one and they are subjects to rigorous fulfillment throughout the entire ter-
ritory of Ukraine.




THE SIGNIFICANCE OF CONSTITUTIONAL
REVIEW FOR THE DEVELOPMENT OF LAW

TOMA BIRMONTIENE

Justice of the Constitutional Court
of the Republic of Lithuania

1. Introduction

The establishment and development of constitutional courts in the coun-
tries of Eastern and Middle Europe at the end of the 20th century - the
beginning of the 21st century has not only brought about changes in the
structure of state powers by giving the judiciary greater powers of state
authority, but the judiciary has also earned an equal footing with other
state powers, and the emergence of the institute of constitutional control
has made a great impact on the development of law and has influenced the
essential changes in the system of law. As a result of the activity of and
effective cooperation between constitutional courts changes took place
within the European space of law, with exceptional conditions being cre-
ated for the comparative law studies. This scientific field of law is current-
ly enjoying a particularly great amount of attention among law scholars
and practitioners.

The jurisprudence of constitutional courts, wherein exceptional attention is
given to the guarantees of human rights, has created additional effective
possibilities for international law instruments inter alia the Convention for
the Protection of Human Rights and Fundamental Freedoms (European
Convention on Human Rights) to integrate into national law systems, and
the human rights protected by the convention (as well as by constitutions
of the states), which are interpreted in acts of constitutional courts, have
become part of national legal systems. The convention law has brought new
possibilities for the protection of human rights and at the same time has
raised some important questions about the relations of international law
instruments with the Constitution and the ordinary rules of collision of
sources of law can not be applied by employing the formal criteria alone.

Constitutional review, carried out by various forms and methods deter-
mines not only the content but also the system of sources of law. The pur-
pose of this presentation is to analyse how the constitutional control has
changed the concept of law and the paradigm of the sources of law of
Lithuania, what changes have been undergone in the system of sources of
law, and how the primary source of law-the Constitution itself-has become
"living law" and is creating a new paradigm of the entire law.
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2. Acts of the Constitutional Court as sources of law

The adoption of the 25 October 1992 Constitution of the Republic of
Lithuania (hereinafter-the Constitution) was the crucial factor that deter-
mined and is determining the development of the entire law and constitu-
tional law in particular'.

The 1992 Constitution provided for the establishment of the Constitutional
Court of the Republic of Lithuania (hereinafter-the Constitutional Court), the
institution of constitutional review, and defined the areas of its activities. The
emergence of the Constitutional Court also determined the development of
a new area of constitutional law-the institute of constitutional review-and the
growth of the newly formed law of constitutional review procedure.

The Constitutional Court was formed and began its activities in 1993. For
a long time, the Constitutional Court did not speak about the meaning of
the acts adopted by it and the perception of these acts as sources of law.
There were scientific discussions about the legal power of Constitutional
Court acts and that of their constituent parts; there were also discussions
about the role of the Constitutional Court as the "negative legislator”,
about which legal acts of the Constitutional Court must be attributed to
sources of law, etc. Institutes of law were interpreted predominantly not on
the grounds of the Constitution and the jurisprudence of the Constitutional
Court, but were widely construed on the basis of ordinary law.

The year 2000 was marked by an essential breakthrough, when in the
jurisprudence of the Constitutional Court the doctrine of integrity of an act
(ruling) of the Constitutional Court was formulated-in its decision of 12
January 2000% the Constitutional Court noted that a ruling of the
Constitutional Court constitutes one whole; its ruling part is based on the
arguments of the stating part; while construing its ruling, therefore, the
Constitutional Court is bound by both the content of the ruling part and
that of the stating part; a decision adopted in connection with the construc-
tion of a ruling of the Constitutional Court is inseparable from the ruling
of the Constitutional Court.

In 2001 the Constitutional Court formulated an essential principle, which
has been reiterated more than once in the later acts®, that it is impermissi-
ble to construe constitutional norms and principles on the basis of the legal
acts adopted by the legislator and other law-making entities, as then the
supremacy of the Constitution in the legal system would be denied.

! The Constitution has been amended several times, whereas its essential amendment was the adop-
tion of the Constitutional Act of the Republic of Lithuania "On Membership of the Republic of
Lithuania in the European Union", which defined the relations between constitutional and suprana-
tional law (in this act inter alia the place of the norms of EU law in the Lithuanian legal system is
described).

All in all, seven articles of the Constitution have been amended, whereas some of these articles have
been amended more than once.

2 The Constitutional Court decision of 12 January 2000 "On the request to construe a Constitutional
Court ruling" Full texts of all final acts adopted by the Constitutional Court of the Republic of
Lithuania can be found at www.Irkt.lt/index_e.html.

3 Constitutional Court rulings of 12 July 2001 and 1 July 2004, and decision of 10 February 2005



Another important ruling of the Constitutional Court was its ruling of 30
May 2003*, wherein the Constitutional Court held that only the
Constitution itself (with amendments) and final acts of the Constitutional
Court, in which the constitutional doctrine is formulated, may constitute
sources of constitutional law. The Constitutional Court noted that, under
the Constitution, decisions (rulings) of the Constitutional Court are oblig-
atory to everyone; acts of the Constitutional Court are a source of law;
under the Constitution, only the Constitutional Court is empowered to
construe the Constitution officially; the Constitutional Court does so by
deciding whether the laws are not in conflict with the Constitution,
whether other acts of the Seimas (Parliament) are not in conflict with the
laws and the Constitution, and whether acts of the President of the
Republic and the Government are not in conflict with the laws and the
Constitution.

Emphasising the importance of its legal acts as sources of law, in the afore-
said ruling the Constitutional Court stated that, while considering the com-
pliance of laws and other legal acts (or parts thereof) with the Constitution,
the Constitutional Court develops its concept of constitutional provisions
which was presented in its earlier rulings and other acts, by disclosing new
aspects of the regulation established by the Constitution, which are neces-
sary for the consideration of a particular case. The institutions that adopt
the acts-the Seimas, the President of the Republic, and the Government-
while adopting new, amending and supplementing the already adopted
laws and other legal acts, are bound by the concept of constitutional pro-
visions and other legal arguments presented in the reasoning part of the
Constitutional Court ruling.

For the clarification of the power of acts of the Constitutional Court, the
Constitutional Court ruling of 6 June 2006°, wherein the Constitutional
Court spoke about its own status, is significant. The Constitutional Court
even had to solve the question whether the Constitutional Court is a court-
a group of members of the Seimas (Parliament) applied to the
Constitutional Court with such a doubt. In its ruling of 6 June 2006 the
Constitutional Court emphasised that, under the Constitution, the
Constitutional Court is the institution of constitutional justice executing
constitutional judicial review, within its competence deciding on the com-
pliance of legal acts (parts thereof) of lower power with legal acts of high-
er power, inter alia (and, first of all) with the Constitution, and executing
its other constitutional powers, as well as guaranteeing the supremacy of
the Constitution in the legal system and securing constitutional justice.
The fact that only the Constitutional Court has the constitutional powers
to officially construe the Constitution-to provide the concept of the provi-
sions of the Constitution, which is binding on all the law-making and law-
applying institutions as well as on the Seimas, the representation of the

* The Constitutional Court ruling of 30 May 2003 "On elections to municipal councils".
> The Constitutional Court ruling of 6 June 2006 "On the status of the Constitutional Court".
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Nation, obviously testifies that the Constitutional Court may not be an
institution not implementing state power.

Quite a few acts of the Constitutional Court were devoted for interpreta-
tion of the constitutional doctrine and its significance. The Constitutional
Court has held more than once inter alia in the decision of 3 May of 2010
that, under the Constitution, only the Constitutional Court enjoys the pow-
ers to officially construe the Constitution; it is the Constitutional Court that
formulates the official constitutional doctrine: the provisions of the
Constitution-its norms and principles-are construed in the acts of the
Constitutional Court; the official constitutional doctrine inter alia disclos-
es the content of various constitutional provisions, their interrelations, the
balance between the constitutional values, and the essence of the consti-
tutional legal regulation as a single whole.

The Constitutional Court has emphasised that the constitutional doctrine
cannot be finished at some point, and that it is being formed in constitu-
tional justice cases in the course of interpreting the norms and principles
of the Constitution (Constitutional Court rulings of 30 May 2003, 28 March
2006°, 9 May 20067, etc.). The doctrine of reinterpretation of the constitu-
tional doctrine, which is formed in Constitutional Court acts, is also signif-
icant. The Constitutional Court has formulated the criteria determining in
what situations its doctrine may be reinterpreted in Constitutional Court
acts.

In the decision of 21 November 2006 the Constitutional Court emphasised
that correction and reinterpretation of the constitutional doctrine is possi-
ble not only in cases after corresponding amendments to the Constitution
have been made.

In its ruling of 26 March 2006 the Constitutional Court formulated the
principles of reinterpretation of the constitutional doctrine, which are
based on the principle of a state under the rule of law. While construing
in what situations the constitutional doctrine may be reinterpreted, in the
ruling of 28 March 2006 the Constitutional Court formulated the constitu-
tional principle that the development of the official constitutional doctrine,
or the reinterpretation of the official constitutional doctrinal provisions for-
mulated in previous cases, may not be the grounds for reviewing the acts
of the Constitutional Court, nor their reasoning, and notified that any
change of the precedents of the Constitutional Court or correction of the
official constitutional doctrine may not be determined by accidental (in the
aspect of law) factors; the necessity to reinterpret certain official constitu-
tional doctrinal provisions so that the official constitutional doctrine would
be corrected may be determined only by the circumstances as the neces-

® The Constitutional Court ruling of 28 March 2006 "On the powers of the Constitutional Court to
review its own decisions and dismiss the instituted legal proceedings as well as on reviewing financ-
ing of courts".

* The Constitutional Court ruling of 9 May 2006 "On the constitutional system of the judiciary and its
self-government, on appointment, promotion, transfer of judges and their dismissal from office".



sity to increase possibilities for implementing the innate and acquired
rights of persons and their legitimate interests, the necessity to better
defend and protect the values enshrined in the Constitution, the need to
create better conditions in order to reach the aims of the Lithuanian Nation
declared in the Constitution and on which the Constitution itself is based,
the necessity to expand the possibilities of the constitutional control in this
country in order to guarantee constitutional justice and to ensure that no
legal act (part thereof) in conflict with the legal acts of higher power would
have the immunity from being removed from the legal system.

A new doctrine of sources of pure constitutional law, under which one dis-
tinguishes the sources of two levels-the sources of constitutional law that
include the Constitution itself and the constitutional doctrine formulated
by the Constitutional Court and the sources of constitutional law that also
include other sources such as constitutional laws, the Statute of the Seimas,
etc., becomes increasingly consolidated in the tradition of Lithuanian con-
stitutional law.

The jurisprudence of the Constitutional Court has also "expanded” the lim-
its of constitutional law. At present it would be difficult to answer the ques-
tion "what relations are not covered by constitutional law".

3. The influence of the Constitutional Court doctrine
on the development of sources of law

3.1. The doctrine of international treaties as a legal source

The Constitutional Court has not only formulated the doctrine of its legal
acts as sources of law, but it has also disclosed the significance of other
sources of law inter alia international treaties and constitutional laws and
has had influence on the formation of certain new sources of law. The
Constitutional Court has formulated the doctrine of international treaties
as a legal source, which has been gradually developed with some elements
of this doctrine being specified®.

The Constitutional Court has held that the treaties ratified by the Seimas
acquire the power of the law (Constitutional Court conclusion of 24
January 1995, ruling of 17 October 1995° and decisions of 25 April 2002
and 7 April 2004'"). While interpreting this doctrinal provision, in its ruling
of 14 March 2006 the Constitutional Court held that it may not be con-

8 In a certain aspect, at the initial stage (in its conclusion of 24 January 1995) the Constitutional Court
formulated the legal doctrine of the Convention as a legal source applied differently in criminal and
civil law, however, later on, such differentiated application of the Convention was not developed, and
the Constitutional Court has assessed the Convention as a directly applicable legal source without
differentiating the fields of law.

9 The Constitutional Court ruling of 17 October 1995 "On the Law 'On International Treaties of the
Republic of Lithuania".

" The Constitutional Court decision of 25 April 2002 "On the State Pensions of Prosecutors and

Soldiers".
"' The Constitutional Court decision of 7 April 2004 "On the refusal to investigate part of the petition”
' The Constitutional Court ruling of 14 March 2006 "On the refusal to construe the provisions of a
Constitutional Court ruling".
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strued as meaning that, purportedly, the Republic of Lithuania may disre-
gard its international treaties, if a different legal regulation is established
in its laws or constitutional laws than that established by international
treaties. Quite to the contrary, the principle entrenched in the Constitution
that the Republic of Lithuania observes international obligations undertak-
en on its own free will and respects universally recognised principles of
international law implies that in cases when national legal acts (inter alia
laws or constitutional laws) establish the legal regulation that competes
with that established in an international treaty, then the international treaty
is to be applied.

The European Convention on Human Rights is applied in Lithuanian law
directly. While construing the relationship between the ratified internation-
al treaty and a law, in its decision of 25 April 2002 the Constitutional Court
held that, under the Constitution, the Constitutional Court considers and
adopts rulings concerning the conformity of laws of the Republic of
Lithuania and legal acts adopted by the Seimas with the Constitution of
the Republic of Lithuania. Thus, under the Constitution, the Constitutional
Court does not consider the conformity of a law with a legal act having the
power of the law. Therefore, the Constitutional Court does not investigate
the compliance of a law with a legal act that has the power of the law, it
refuses to investigate the petitions of the petitioners regarding the compli-
ance of laws with the international treaties, however, it investigates the
compliance of substatutory legal acts with international treaties.

The Constitutional Court has emphasised the significance, first of all, of
the jurisprudence of the European Court of Human Rights in the course of
deciding on the compliance of legal acts with the Constitution. The
European Convention on Human Rights, being an international treaty, is
quite often interpreted as belonging not only to the field of international
law, but also to constitutional law. While considering the questions on
human rights which are to be also attributed to the area of regulation of
the Convention, the courts must at the same time refer not only to the
Constitution, but also to the provisions of the Convention. Therefore, the
Convention and judgments of the European Court of Human Rights have
the dimension of constitutional law, even though, as a rule, Convention law
is considered as subordinate, according to its legal power, to constitution-
al law. However, such a formal point of view may not deny the important
circumstance that, while influencing the construction of the catalogue of
human rights that is enshrined in the constitutions, it essentially deter-
mines the principles of interpretation of the rights and sometimes even the
content thereof itself. The Constitutional Court interprets the jurispru-
dence of the European Court of Human Rights as a particularly important
source for the construction of law. Such a role of the Convention deter-
mines the consolidation of the concept of constitutional human rights as
innate rights based on the democratic values of the European culture and
helps to foster the constitutional values of human rights.



The Convention and the jurisprudence of the European Court of Human
Rights play a vital role in the development of the doctrine of human rights
that is formulated by the Constitutional Court. The interpretation of the guar-
antees of constitutional rights by the Constitutional Court is to a great extent
influenced by the understanding the European Court of Human Rights gives
to corresponding guarantees in the Convention. The concept of the
Constitution as a living instrument permits the Constitutional Court to find
an answer to most of the questions linked to human rights in the Constitution
and not to oppose the principles of the Constitution and the Convention.

After Lithuania had become a member of the EU and after the 13 July 2004
amendment to the Constitution-the Constitutional Act of the Republic of
Lithuania "On Membership of the Republic of Lithuania in the European
Union"-had been adopted (the latter came into force on 14 August 2004),
the Constitutional Court had also to interpret the relation of EU law (supra-
national law) with the Constitution. In the Constitutional Court decision of
8 May 2007° "On applying to the Court of Justice of the European
Communities” the Constitutional Court decided to apply to the Court of
Justice of European Communities for a preliminary ruling".

In the arguments of the aforesaid decision the Constitutional Court under-
lined that, when investigating whether the disputed law (part thereof) is
not in conflict with the Constitution, the Constitutional Court officially
construes both the Constitution and the law. While doing so, the
Constitutional Court applies various methods of construction of law. The
Constitutional Court has construed the collision rule, which consolidates
the priority of application of European Union legal acts in the cases where
the provisions of the European Union arising from the founding treaties of
the European Union compete with the legal requlation established in
Lithuanian national legal acts (regardless of what their legal power is), save
the Constitution itself”®. Therefore, it is necessary to construe the disputed
provision of the law which was passed while implementing inter alia
Directive 2003/54/EC in the context of the legal regulation established in
the said directive. Under Article 220 of the Treaty Establishing the
European Community, the Court of Justice of European Communities
ensures that in the interpretation and application of this treaty the law is

3 The Constitutional Court decision of 8 May 2007 "On applying to the Court of Justice of the
European Communities".

"The Constitutional Court decided to apply to the Court of Justice of European Communities for a
preliminary ruling on this issue: is Article 20 of Directive 2003/54/EC of the European Parliament
and of the Council of 26 June 2003 concerning common rules for the internal market in electricity
and repealing Directive 96/92/EC to be construed as obliging Member States to establish the legal
regulation whereby any third party has the right, at its discretion, providing there exists "the neces-
sary capacity” of electricity system, to choose as to which system-electricity transmission or electric-
ity distribution-it wishes to connect, while the operator of such system has a duty to grant access to
such network?. The Constitutional Court ruled that the issue of consideration of constitutional jus-
tice case No. 47/04 at the judicial hearing of the Constitutional Court of the Republic of Lithuania
would take place after the requested preliminary ruling of the Court of Justice of European
Communities is received.

> These provisions were also interpreted in the Constitutional Court rulings of 14 March 2006 and 21
December 2006.
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observed, while under Article 234 of the Treaty Establishing the European
Community, the Court of Justice of European Communities has jurisdic-
tion to give preliminary rulings concerning the interpretation of acts of the
institutions of the Community (thus, also of Directive 2003/54/EC).

The issue of the relation of international law with the Constitution has
remained important and will be further developed in the jurisprudence of
the Constitutional Court. One of such areas where the Constitutional Court
will have to search for an answer is the issue of consequences of the inter-
section of the jurisprudences of the Constitutional Court and internation-
al courts, which has become not only an appealing theoretical subject, but
has also grown into a topical and practical question.

Intersection of the jurisprudences

The intersection of the national legal system sources of different power is,
as a rule, resolved by employing the doctrine of the hierarchy of legal acts
(collision of sources). However, in cases where the constitutional doctrinal
provisions formulated by the Constitutional Court are interpreted in a dif-
ferent manner in the sources of international law, inter alia the jurispru-
dence of the European Court of Human Rights, in order to ensure the prin-
ciple of the supremacy of the Constitution, one needs to invoke other
instruments, the rules for the collision of sources of law may not be applied
by employing the formal criteria alone.

When analysing the impact of the Constitutional Court doctrine on the
doctrine of international treaties as legal sources, the importance is also
placed on the means for solving the intersection between these treaties and
the doctrine that is formulated by the Constitutional Court.

The exceptional significance of the European Convention on Human
Rights, nevertheless, does not create in certain situations absolute precon-
ditions for avoiding the intersection of the jurisprudences in the course of
interpretation of law by the Constitutional Court. The intersection of the
jurisprudences, which comes into being due to different assessments of the
legal regulation in the cases where the same legal act was recognised by
the Constitutional Court as being in compliance with the Constitution,
while the European Court of Human Rights recognised that the application
of the said act was a cause of violation of a certain person's rights protect-
ed by the Convention (or vice versa), is one of the most important ques-
tions and raises many theoretical and practical problems.

After, on 6 January 2011, the European Court of Human Rights delivered
the Judgement' Paksas v. Lithuania”, wherein Lithuania was recognised as

“In the Judgement of 6 January 2011 Paksas v. Lithuania, sitting as a Grand Chamber, the European
Court of Human Rights inter alia recognised that the fact concerning the applicant's inability to
stand for election to the Seimas constituted a violation of Article 3 of Protocol No. 1.

It needs to be noted that the said judgement included a partly dissenting opinion of Judge Costa
joined by Judges Tsotsoria and Baka.

7 In the Judgement Paksas v. Lithuania (Application No. 34932/04), the European Court of Human
Rights also took into account its doctrine of Article 3 of Protocol No. 1 of the Convention formulat-
ed in such its previous cases as inter alia Zdanoka v. Latvia (Application No. 58278/00), Adamsons v. Latvia
(Application No. 3669/03), Tanase v. Moldova (Application No. 7/08).



having violated the human rights protected by the provisions of Article 3
of Protocol No. 1 of the Convention, the intersection of the jurisprudences
of the European Court of Human Rights and the Constitutional Court has
no longer been only an object of theoretical discussions®.

The powers of the Constitutional Court and the European Court of
Human Rights essentially differ, but the fact that the European Court of
Human Rights treats the human rights protected by the Convention as
certain values, which are also protected in the Constitution, and the
Constitutional Court, while deciding on the compliance of the legal acts
with the acts of higher power, and first of all with the Constitution, inter
alia construes the provisions of the Constitution designed for the protec-
tion of those values, makes the jurisprudences of these courts significant
to both of these institutions while dealing with the issues attributed to
their competence®.

While elucidating the relationship between the jurisprudence of the
Constitutional Court and that of the European Court of Human Rights, first
of all, it needs to be noted that, under the provisions of the Convention
consolidating the conditions for the admissibility of applications
(Paragraph 1 of Article 35 of the Convention), the Constitutional Court
may not be regarded as providing such a remedy for domestic legal
defence that must be exhausted by the person before lodging a petition
with the European Court of Human Rights.

The Constitutional Court may not be viewed as one of the aforesaid judi-
cial institutions due to the peculiarities of its constitutional status, inter alia
due to its exceptional competence as a judicial institution, since the
Constitutional Court is the institution of constitutional justice executing
constitutional judicial control (as well as due to the impossibility for a per-
son to apply to it directly). Thus, the Constitutional Court may not be
regarded as an institution providing an effective remedy for legal defence
in terms of Article 13 of the Convention®.

The Convention does not offer a person a guarantee of a right that his case

'8 The intersection of the jurisprudences of the European Court of Human Rights and the Constitutional
Court could also subsume such a situation that occurred after the European Court of Human Rights,
on 27 July 2004, issued the Judgement Sidabras and DzZiautas v. Lithuania (Application Nos. 55480/00,
59330/00), and, on 7 April 2005—the Judgement Rainys and Gasparavicius v. Lithuania (Application Nos. 70665/0,
74345/01). In the Constitutional Court ruling of 8 May 2000 certain guarantees of a person's rights
are treated in a different manner than compared to the aforesaid decisions of the European Court
of Human Rights.

' While assessing the relationship between Convention law and the doctrine formulated by the
Constitutional Court, it needs to be noted that not only Convention law is making impact on the
jurisprudence of the Constitutional Court, but certain acts of the Constitutional Court are also tak-
ing on particular importance, since the constitutional doctrine formulated therein, which elucidates
the constitutional rights and possibilities for their defence, helps to prevent violation of not only the
constitutional human rights, but also that of the rights defended by the Convention. However, this
objective can be reached only if the courts, while implementing the powers of administering justice,
which are attributed to them by the Constitution, as well as defending the human rights and apply-
ing law, take account of the constitutional doctrine formulated in the acts of the Constitutional
Court.

» This article of the Convention inter alia provides that everyone whose rights and freedoms as set
forth in the Convention are violated will have an effective remedy before a national authority.
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be considered by an institution of constitutional justice*. In the Judgment
of 6 January 2011 Paksas v. Lithuania the Grand Chamber of the European
Court of Human Rights* also noted that one cannot require the provision
of a remedy allowing a constitutional precedent with statutory force to be
challenged.

After, on 6 January 2011, the European Court of Human Rights issued the
Judgement Paksas v. Lithuania, the object of the intersection of the
jurisprudences has come to be related to different assessment of the con-
stitutional values and values defended by the Convention as well as differ-
ent treatment of the guarantees of a person's passive electoral right to
stand for election as a candidate to the legislative institution (Seimas).

The constitutional doctrine of elections has been formulated by the
Constitutional Court in different constitutional justice cases in various
aspects, one of which relates to the conditions under which a person may
not stand for election as the President of the Republic (or a member of the
Seimas). The doctrine of limitation of a person's right to stand for election
as the President of the Republic (or a member of the Seimas) was formu-
lated in the Constitutional Court ruling of 25 May 2004, which, as it was
mentioned, assumes especial importance in terms of the development of
the constitutional doctrine of elections.

In its ruling of 25 May 2004 the Constitutional Court, while construing the
provisions of inter alia Paragraph 2 of Article 34 and Paragraph 1 of Article
78 of the Constitution, held that, under the Constitution, a person who has
been removed from office or whose mandate of a member of the Seimas
has been revoked according to the procedure for impeachment proceed-
ings for breach of the oath, gross violation of the Constitution, or the crime
that grossly violates the Constitution and breaches the oath may never be
elected President of the Republic.

The Constitutional Court, while interpreting the provisions of the
Constitution, inter alia also stressed that the Constitution consolidates such
legal regulation whereby a person whose mandate of a member of the Seimas
has been revoked according to the procedure for impeachment proceedings
for gross violation of the Constitution and breach of the oath, or a person who
has been removed from the office of the President of the Republic, the
President and a justice of the Constitutional Court, the President and a jus-
tice of the Supreme Court, the President and a judge of the Court of Appeal,
for gross violation of the Constitution and breach of the oath, under the
Constitution, may never be elected President of the Republic, a member of
the Seimas, and may not hold the office established in the Constitution, the

% 'The European Court of Human Rights in the case Pronina v. Ukraine (the Judgement of 18 July 2006
of the European Court of Human Rights in the case Pronina v. Ukraine (Application No. 63566/00)),
by invoking the previously formulated precedents, noted that the Convention does not guarantee,
as such, a right of access to a court with competence to invalidate or override a law, or to give an
official interpretation of a law; neither does it guarantee any right to have a case referred by a
domestic court to another national or international authority for a preliminary ruling.

*The Judgment of 6 January 2011 Paksas v. Lithuania of the Grand Chamber of the European Court
of Human Rights (Application No.34932/04).



beginning of holding of which, according to the Constitution, is linked with
the taking of the oath set forth in the Constitution.

In the aforesaid ruling the Constitutional Court also construed the essence
of the constitutional institute of impeachment and its relation with the imple-
mentation of a person's passive electoral right and noted that one of the
forms of public democratic control is the constitutional institute of impeach-
ment; the application of impeachment, the institute of a special parliamen-
tary procedure, and the constitutional sanction-removal from office, which
are entrenched in the Constitution, is one of the measures of self-protection
of the state community, the civil Nation, a way of its own defence from the
said top officials of state power who ignore the Constitution and law.

Differently from what is established by the Constitutional Court in its doc-
trine of limitation of a person's right to stand for election inter alia as a
member of the Seimas, in the Judgment Paksas v. Lithuania the European
Court of Human Rights held that with regard to the permanent and irre-
versible nature of the applicant's disqualification from holding parliamen-
tary office, the Court found this restriction disproportionate, and thus con-
cluded that there had been a violation of Article 3 of Protocol No. 1%,
Before reaching such a conclusion, the European Court of Human Rights
assessed various circumstances relating to the case and inter alia indicat-
ed that Article 3 of Protocol No. 1 applies only to the election of the "leg-
islature"; taking into consideration the constitutional order of Lithuania, no
doubts are raised as to the applicability of Article 3 of Protocol No. 1 to
elections of members of the Seimas*.

The European Court of Human Rights noted that it follows from the fore-
going that Article 3 of Protocol No. 1, which enshrines a fundamental prin-
ciple of an effective political democracy and is accordingly of prime impor-
tance in the Convention system, implies the subjective rights to vote and
to stand for election; although those rights are important, they are not
absolute; there is room for "implied limitations", and Contracting States
must be given a margin of appreciation in this sphere®.

% Article 3 of Protocol No. 1 provides: "The High Contracting Parties undertake to hold free elections
at reasonable intervals by secret ballot, under conditions which will ensure the free expression of the
opinion of the people in the choice of the legislature".

*In the Judgment Paksas v. Lithuania the European Court of Human Rights referred to the general
principles concerning Article 3 of Protocol No. 1 which were elaborated in the Judgments Mathieu-
Mohin and Clerfayt v. Belgium (No. 9267/81, 2 March 1987); Zdanoka v. Latvia (No. 58278/00, 16 March
2006), Adamsons v. Latvia (N0.3669/03, 24 June 2008); and Tanase v. Moldova (No. 7/08, 27 April 2010).

% The European Court of Human Rights interpreting the state's margin of appreciation in the sphere
of regulation of the election laws notes that the margin in this area is wide, seeing that there are
numerous ways of organising and running electoral systems and a wealth of differences, inter alia,
in historical development, cultural diversity and political thought within Europe, which it is for each
Contracting State to mould into its own democratic vision; thus, for the purposes of applying Article
3 of Protocol No. 1, any electoral legislation or electoral system must be assessed in the light of the
political evolution of the country concerned; features that would be unacceptable in the context of
one system may accordingly be justified in the context of another, at least so long as the chosen
system provides for conditions which will ensure the "free expression of the opinion of the people
in the choice of the legislature". In particular, the Contracting States enjoy considerable latitude in
establishing criteria governing eligibility to stand for election, and, in general, they may impose
stricter requirements in that context than in the context of eligibility to vote.
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Interpreting the state's limits of margin of appreciation in the area of restric-
tion of election rights, the European Court of Human Rights concludes that,
although the margin of appreciation is wide, it is not all-embracing. It is for
the Court to determine in the last resort whether the requirements of Article
3 of Protocol No. 1 have been complied with. It has to satisfy itself that the
restrictions imposed do not curtail the right in question to such an extent
as to impair its very essence and deprive it of its effectiveness; that they
pursue a legitimate aim; and that the means employed are not dispropor-
tionate. In particular, such restrictions must not thwart "the free expression
of the opinion of the people in the choice of the legislature”.

The European Court of Human Rights, while assessing the respective legal reg-
ulation of elections to the Seimas, observed that the principle that a person
removed from office as President following impeachment proceedings is no
longer entitled to stand for election to the Seimas is clear from the Constitutional
Court's ruling of 25 May 2004 and the Act of the Seimas of 15 July 2004.

The European Court of Human Rights also assessed the elements of the insti-
tute of impeachment and emphasised that the prohibition imposed on the
applicant is the consequence of his removal from office following impeach-
ment proceedings, the purpose of which, according to the Statute of the
Seimas, is to determine the constitutional liability of the highest-ranking State
officials for acts carried out while in office which undermine the authorities'
credibility; the measure thus forms part, according to the reasons given in the
Constitutional Court's ruling of 24 May 2004, of a self-protection mechanism
for democracy through "public and democratic scrutiny” of those holding
public office, and pursues the aim of excluding from the legislature any sen-
ior officials who, in particular, have committed gross violations of the
Constitution or breached their constitutional oath (as a former President
removed from office following impeachment proceedings for a gross violation
of the Constitution and a breach of the constitutional oath, there is no doubt
whatsoever that the applicant of the aforesaid case belongs to that group).

The European Court of Human Rights, while not wishing either to underplay
the seriousness of the applicant's alleged conduct in relation to his constitu-
tional obligations or to question the principle of his removal from office as
President, noted the extent of the consequences of his removal for the exer-
cise of his rights under Article 3 of Protocol No. 1; as positive constitutional
law currently stands, the applicant is permanently and irreversibly deprived of
the opportunity to stand for election to Parliament; this appears all the more
severe since removal from office has the effect of barring the applicant not
only from being a member of parliament but also from holding any other office
for which it is necessary to take an oath in accordance with the Constitution®.

% While construing the provisions of Article 3 of Protocol No. 1, the European Court of Human Rights
draw a conclusion that "the decision to bar a senior official who has proved unfit for office from ever
being a member of parliament in future is above all a matter for voters, who have the opportunity
to choose at the polls whether to renew their trust in the person concerned. Indeed, this is appar-
ent from the wording of Article 3 of Protocol No. 1, which refers to 'the free expression of the opin-
ion of the people in the choice of the legislature.



Assessing the legal regulation entrenched in the Law on Elections to the
Seimas, also, indirectly, the reasoning of the Constitutional Court ruling of
25 May 2004, and expressing its dissent, the European Court of Human
Rights noted that this, however, is not sufficient to persuade the Court that
the applicant's permanent and irreversible disqualification from standing
for election as a result of a general provision constitutes a proportionate
response to the requirements of preserving the democratic order, and that
it reaffirms in this connection that the "free expression of the opinion of
the people in the choice of the legislature” must be ensured in all cases.

In this judgment the European Court of Human Rights had to assess the
relation of the values protected by the Convention (and the Constitution),
considering which one of these values must be given priority.

Thus, in assessing the balance and intersection of the values-a self-protec-
tion mechanism for democracy, by means of which one seeks to exclude
from the legislature any senior officials who have committed gross viola-
tions of the Constitution or breached their constitutional oath (the restric-
tion of the said right of such officials for an indefinite period of time), and
the freedom of expression of the opinion of the people in the choice of the
legislature-the European Court of Human Rights has given priority to the
freedom of expression of the opinion of the people in the choice of the leg-
islature. The absolute restriction for the person (state official), who has
grossly violated the Constitution or has breached his constitutional oath, to
stand for election as a member of the Seimas (the constitutionally ground-
ed non-establishment of a certain time-limit as well as of any possibility of
reviewing the measure in question), even by taking into account the polit-
ical context of the State (Lithuania), has been construed by the European
Court of Human Rights as disproportionate and constituting a violation of
a person's right to stand for election as a member of the legislative institu-
tion (the Seimas), which is guaranteed in Article 3 of Protocol No. 1.

When assessing the aforementioned constitutional values, in its ruling of
25 May 2004 the Constitutional Court, differently from the European Court
of Human Rights, gave priority not to the right of the person who has
grossly violated the Constitution or has breached his constitutional oath to
stand for election to the legislative institution, but to a self-protection
mechanism for democracy, i.e. the safeguarding of democratic order as a
legitimate and constitutionally defended objective.

Therefore, one can draw a conclusion that the different weighing of the
values which are defended by the European Court of Human Rights and
the Constitutional Court (as well as the Convention) and different prioriti-
sation of one of these values has determined the intersection of the
jurisprudences.

A considerable number of questions has been raised as a result of the inter-
section of the jurisprudences of the European Court of Human Rights and
the Constitutional Court, a solution regarding which should be reached by
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searching for the means of reconciling, without denying the principle of
the supremacy of the Constitution, the differing at times protection of the
values defended by the Constitution and the Convention. Different assess-
ment of the provisions of the legal acts of the European Court of Human
Rights from the aspect of the compliance with the Convention could not
be viewed as such an essential circumstance due to which one could pur-
sue the aim of reviewing the said legal acts at the Constitutional Court.

In a situation of the intersection of the jurisprudences that occurs not due
to a different assessment of the legal regulation directly stemming from the
Constitution, which conditioned a violation of a person's rights defended
by the Convention, it would be possible to invoke the doctrine of interna-
tional treaties as legal sources, formulated by the Constitutional Court,
under which, in the cases where the national legal acts (inter alia laws or
constitutional laws) establish such a legal reqgulation that competes with
the one established in an international treaty and which does not arise
directly from the Constitution itself, one must apply the international
treaty. Meanwhile, the reaching of a decision regarding the intersection of
the jurisprudences caused by different assessment, from the aspect of the
Constitution and the Convention, of the legal regulation entrenched both
in the law and substatutory legal act should be aided by the ordinary
courts considering the cases, particularly in those situations where the leg-
islator would not amend the legal regulation deficient from the point of
view of the Convention. However, in situations where such legal regulation
derives directly from the Constitution, the question of amending the cor-
responding provisions of the Constitution is raised; thus, in this situation
the legal process also determines the political decision-making. Such pre-
cisely is the nature of the aforediscussed intersection of the jurispru-
dences”.

3.2. The doctrine of a precedent as a source of law

The Constitutional Court has also broadened the circle of sources of law,
by substantiating the doctrine of precedent-a new source of law in the legal
system of Lithuania, and has formulated the main principles of application
thereof in the practice of the courts. The Constitutional Court has substan-
tiated the doctrine of a precedent as a source of law while interpreting the
principle of a state under the rule of law, which is entrenched in the
Constitution and which implies the continuity of jurisprudence. In this lat-
ter aspect, the Constitutional Court ruling of 26 March 2006 is of particu-

% On this issue the Constitutional Court expressed its opinion by announcing the official statement of

10 January 2011 "On implementing the Judgement of 6 January 2011 of the European Court of
Human Rights" (http://www.Irkt.lt/Pranesimai/txt_2011/L20110110c.htm).
It needs to be mentioned that by the Ordinance of 17 January 2011 of the Prime Minister of the
Republic of Lithuania (No. 15) the working group was formed for preparing proposals regarding the
implementation of the Judgement of 6 January 2011 of the Grand Chamber of the European Court
of Human Rights in the case Paksas v. Lithuania. The proposals of the said working group received
an assent of the Government.



lar significance, since the Constitutional Court formulated therein the doc-
trine of a precedent as a source of law, which was developed in other acts
of the Constitutional Court inter alia the ruling of 24 October 2007.

In the Constitutional Court decision of 21 November 2006* the Constitutional
Court noted that not only ordinary courts, but the Constitutional Court itself
is bound by the precedents that it itself has created as well as by the official
constitutional doctrine, which has been formulated by the Constitutional
Court and which substantiates the said precedents.

In its ruling of 24 October 2007* the Constitutional Court held that court
precedents are sources of law-auctoritate rationis; the reference to the
precedents is a condition for the uniform (regular, consistent) court prac-
tice and for implementation of the principle of justice entrenched in the
Constitution. Therefore, it is not permitted that court precedents be unrea-
sonably ignored. In order to perform this function properly, precedents
themselves should be clear. Court precedents may not be in conflict with
the official constitutional doctrine, either. On the other hand, it is not per-
mitted that the significance of court precedents as sources of law be over-
estimated, let alone be made absolute. One must refer to the court prece-
dents with particular care. The Constitutional Court stressed that the
Constitutional Court, while referring to its already formulated constitution-
al doctrine and precedents, must ensure the continuity of the constitution-
al jurisprudence (its consecution, consistency) and the predictability of its
decisions. It may be possible to deviate from the Constitutional Court
precedents created while adopting decisions in the cases of constitutional
justice, and new precedents may be created only in the cases when this is
unavoidably and objectively necessary, constitutionally grounded and rea-
soned; also the official constitutional doctrinal provisions on which the
precedents of the Constitutional Court are based may not be reinterpreted
so that the official constitutional doctrine would be corrected.

The theory of sources of law inter alia sources of constitutional law that is
being formulated by the Constitutional Court constitutes a very important
factor as a new paradigm of constitutional law is coming into existence.

4. The transformation of the Constitution from declaration
into norms and principles

The emergence of constitutional review and its development determined
the growth of the importance of law and the emergence of the concept of
the Constitution as "living" law. While searching for an answer whether the
norms of ordinary law are not in conflict with the Constitution, the
Constitutional Court has had to construe and interpret the Constitution,
helping it to become the "living Constitution".

% The Constitutional Court decision of 21 November 2006 "On the formation of Seimas provisional
investigation commissions"

*The Constitutional Court ruling of 24 October 2007 "On court precedents and on lodging complaints
against court rulings whereby one applies to the Constitutional Court or an administrative court"
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Of course, we could only guess how constitutional law and its significance
might be understood if constitutional review did not exist. However, even
though the scientific thought "rivalled" with the jurisprudence of the
Constitutional Court, the essential changes in interpreting the concept of
constitutional law (the principal source of which is the "living
Constitution") as supreme law were determined by the jurisprudence of the
Constitutional Court.

One should mention the Constitutional Court ruling of 25 May 2004,
wherein the Constitutional Court formulated the doctrine of interpretation
of the Constitution (norms and principles thereof) and the concept of the
Constitution as supreme law without gaps. The Constitutional Court
emphasised that due to the fact that the Constitution is an integral act, that
it is comprised of various provisions-both the constitutional norms and the
constitutional principles-among which there may not exist and there is no
contradiction, and which constitute a harmonious system, that the consti-
tutional principles are derived from the entirety of the constitutional legal
regulation expressing the spirit of the Constitution, and from the meaning
of the Constitution as the act consolidating and protecting the system of
the major values of the state community, the civil Nation, and which pro-
vides the guidelines for the entire legal system, as well as due to the fact
that the letter of the Constitution may not be interpreted or applied in the
manner that denies the spirit of the Constitution, only comprehensive
interpretation of the Constitution may provide conditions for realisation of
the purpose of the Constitution, as a social agreement and the act of the
supreme legal power, and for ensuring that the meaning of the
Constitution will not be deviated from, the spirit of the Constitution will
not be denied and the values upon which the Nation has based the
Constitution adopted by it will be consolidated in reality.

These provisions have been reiterated and have been developed in subse-
quent rulings of the Constitutional Court. In the doctrine of the
Constitutional Court the Constitution is interpreted as law without gaps
and any institute of ordinary law can be assessed in the aspect of its com-
pliance with the Constitution.

The Constitutional Court has also interpreted various issues of direct appli-
cation of the Constitution by ordinary courts in situations where a court,
while solving issues related to human rights is confronted by significant
gaps in ordinary law. In the constitutional jurisprudence, while deciding
cases related to a person's constitutional rights, more often than not one
has to deal with an inactive legislator, as well as legal gaps, which espe-
cially encumber the implementation of constitutional social rights. In its
decision of 8 August 2006° the Constitutional Court noted that in a situa-
tion of legislative omission, which is prohibited by the Constitution, courts
must fill the gaps in the respective individual case, and that this must be

% The Constitutional Court ruling of 25 May 2004 "On the Law on Presidential Elections"
3 The Constitutional Court decision of 8 August 2006 "On the dismissal of the legal proceedings"



carried out by applying, first of all, the Constitution, general principles of
law; however, such a decision of the court does not remove the duty of the
legislator to fill the corresponding legal gap. The said Constitutional Court
decision may be of significance when deciding cases regarding a person's
social rights, the implementation and restoration of which (where these
rights have been violated) would be impossible if the legislator tried to
avoid regulating the corresponding relations in a due manner by means of
ordinary law.

It is the Constitution itself where the Constitutional Court has to find
answers to the questions that could not be reflected expressis verbis in the
text of the Constitution when it was being drafted and adopted. One of
such important current questions is reduction of social guarantees in the
conditions of an economic crisis. The Constitutional Court has formulated
the doctrine of limitation of social rights during an economic crisis. In its
decision of 20 April 2010* the Constitutional Court, while providing con-
struction of provisions of its previous rulings, emphasised the importance
of adherence to constitutional requirements during an economic crisis,
when various issues of social guarantees are being decided, and reiterated
some of the principles formulated previously, whereby in exceptional cases
where, due to a grave economic and financial situation that has occurred
in the state, the salaries of servants financed from the state and municipal
budgets, as well as the awarded pensions that are paid from inter alia social
insurance funds, may be reduced, however, it can be done only by law,
when there is no other economic and financial alternative, and by follow-
ing the constitutional principle of proportionality and other constitutional
principles. Such reduction in the remuneration for work (and pensions®)
must be temporary and grounded upon the circumstances of the extreme-
ly difficult economic and financial situation in the state.

The Constitutional Court, while interpreting in its decision of 20 April 2010
the provisions of its previous doctrine, formulated the constitutional imper-
atives that must be followed by the legislator while solving the issues of
reduction of social guarantees, inter alia reduction of the salaries and the
pensions paid from the social insurance fund.

Thus, the doctrine of "the living Constitution" enables institutions of con-
stitutional control to reconcile various interests and arrive at the answers
to the most complex issues as well as to ensure the supremacy of the
Constitution in the whole system of law.

32 The Constitutional Court decision of 20 April 2010 "On the construction of the provisions of acts of the
Constitutional Court related to reduction of pensions and remunerations during an economic crisis"

¥ The Constitutional Court in the same decision also formulated a duty of the legislator whereby, upon
occurrence of an extreme situation, when inter alia due to an economic crisis it is impossible to accu-
mulate the amount of the funds necessary to pay old-age pensions, the legislator must, while reduc-
ing old-age pensions, provide for a mechanism of just compensation for the incurred losses to the
persons to whom such pensions were awarded and paid, also whereby, after the said extreme situa-
tion is over, the state would undertake an obligation before such persons to compensate them, in a
fair manner and within a reasonable time, for the losses incurred by them due to the reduction of
the old-age pension.
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PE3IOME

KOHCTUTYIIMOHHBIN KOHTPOAB, OCYILIECTBASIEMBIM PAa3AUYHBIMU (DOpMaMU U
MeTOAAMU, OIIpeAeAdeT CUCTeMy UCTOYHUKOB IIPaBa.

[MTpunsarue 25 okTa0psa 1992 ropa Koncturynum AUTOBCKOU PecmyOAuKuU
CTaAO KAIOUEBBEIM (PAKTOPOM, OIIPEAECASIONIMM PAa3BUTHE IIPaBa B LEAOM U
KOHCTUTYIIMOHHOIO IpaBa B udacTHOCTU. B 2001 ropy KoOHCTUTYIIMOHHBIN
Cya /AUTBBI CPOPMYAMPOBAA Ba KHEWIIIWM IPUHIINI, COTAACHO KOTOPOMY
TOAKOBaHNE KOHCTUTYIIMOHHBIX HOPM U IPUHIIMIIOB Ha OCHOBAHMWU IIPHUHS-
TBIX 3aKOHOAQTEAeM IIPABOBBEIX AKTOB HEAOIYCTHMMO, TaK KaK IIPU 3TOM
OyAeT HapylleH IPUHIUI BepxoBeHCTBA KoHcTuTyIuu. KOHCTUTYIIMOHHBIN
Cya YCTAHOBHA, YTO KOHCTUTYILIMOHHASA AOKTPHHA He MOJKeT 3aKOHUUTHCS B
OAHOU TOYKe M YTO OHAa (DOPMUPYeETCS B NpepeAaX KOHCTUTYILIMOHHOIO CY-
AOIIPOU3BOACTBA ITyTeM TOAKOBAHUS HOPM U IPUHIMIIOB KOHCTUTYLIUU.

FOpucavknusa Kouctutynmonaoro Cyaa "pacimypsieT” rpaHUIBl KOHCTUTY-
IIMOHHOTO TIPaBa, M B HACTOSIIEe BpeMsI TPYAHO OTBETHTH Ha BOIPOC "Ka-
Kre OTHOIIIEHUS He OXBATHIBAIOTCS KOHCTUTYIIMOHHBIM IIPABOM .

EBpomnerickas KOHBEHIIUS O 3alllUTe IIPaB YeAOBeKa M OCHOBHBIX CBOOOA,
OyAYYM Me>XAYHApPOAHBIM AOTOBOPOM, HEPEAKO TOAKYeTCs KaK IIpHUHaAAe-
JKalllasgd He TOABKO K cepe Me>XAYHAapOAHOTO IIpaBa, HO M K cdepe KOHC-
TUTYIIMOHHOIO IpaBa. KoHcTuTynuoHHBIM CyaA AWUTBBEL IPHAAET 0CO0O0€e
3HaUYeHHne CyAeOHOU IpaKTHuKe EBpPONENCKOro cypa IO IIpaBaM dYeAOBeKa
IIPU peLIeHWH BOIIPOCA COOTBETCTBUSA IIPABOBBEIX AaKTOB KOHCTUTYyIIMU.
KonBeHnusa u opucpAuking EBPOIENCKOro Cypa UIPAIOT KM3HEHHO Bayk-
HYIO POAb B Pa3BUTUN TEOPHUU IIPaB YeAOBeKa.

MHOro BOIIPOCOB BO3HUKAET B PE3YABTATE IepeceuyeHus I0PUCAUKIIUN EB-
POIIEMCKOr0 Cyaa IIO IIpaBaM denroBeKa U KoHcturynuonHoro Cyaa, pele-
HUe KOTOPBIX AOAKHO OBITH HaMAEHO IIyTeM IIOMCKa CPEeACTB COIAAcOBa-
HUd, 6e3 OTpUILIAHUS IIPUHIUIA BepXoBeHCTBA KoHcTuTynuu. B cutyanuax
lepeceuyeHus IOPHUCAUKIIUN AOAKHA OBITbH BO3MOJKHOCTH CCHIAKH Ha AOK-
TPHUHY Me>XAYHAaPOAHOI'O AOTOBOpPA KaK MCTOYHHKA IIpaBa.

Koncturyuuonssiii Cya AUTBBI TaKKe PACIIUPUA KPYT UCTOYHUKOB IIPaBa,
BOIIAOLIAA B PEaAbHOCTb AOKTPHHY IIpelleAeHTa KaK HOBOI'O MCTOYHMKA IIpa-
Ba B IIPaBOBOM cucTeMe /AUTOBCKOU PecnyOauku. BHeppeHMe KOHCTUTYIH-
OHHOT'O KOHTPOAS M €O Pa3BUTHE OIPEASAUAN POCT Ba)KHOCTH IIpaBa U IIO-
sIBA€HHEe HOBOM KOHIenuuyu KOHCTUTYIIUM KaK '>KHUBOTO IpaBa’. Teopus
">xuBo¥ KoHCTUTYIMK" A@eT IIPaBO UHCTUTYTaM KOHCTUTYIIMOHHOTO KOHTPO-
Al COTAACOBATh Pa3AMUYHbIE MHTEPeCHl U IPUUTH K OTBETaM II0 CaMbIM CAOJXK-
HBIM BOIIPOCAaM, OAHOBPEMEHHO o0eclleurBas BepXOBeHCTBO KoHCTHUTyLUn
BO BCEU IIPABOBOM CUCTEME.




THE ROLE OF SOCIAL RIGHTS
IN THE CONSTITUTIONAL SYSTEM:
A VIEW FROM TURKEY

ENGIN YILDIRIM
Judge of the Constitutional Court of the Republic of Turkey

The concept of social rights refers to the different capacities and conditions
of human beings. The basic rationale lying behind social rights is the idea
of a social safety net that guarantees minimum social provisions for basic
needs and foundations of an adequate quality of life. Social rights may also
be seen as claims against the state to have certain basic social and econom-
ic needs of life satisfied. These rights have been recognised internationally
as being as important as civil and political rights generally. Not surprising-
ly, the major international documents on human rights embody social rights
along with economic and cultural rights as part of human rights corpus.

The development of economic and social rights in Turkey can be traced to
the 1961 Constitution, which stipulated in Article 2 that the Turkish
Republic was a social state and Article 10 of the Constitution enshrined a
"positive liberty" view about the nature of human rights. Article 10 was
read as follows:

Every individual is entitled, in virtue of his existence as a human being
to fundamental rights and freedoms, which cannot be usurped, trans-
ferred or relinquished. The state shall remove all political, economic
and social obstacles that restrict the fundamental rights and freedoms
of the individual in such a way as to be irreconcilable, with the prin-
ciples embodied in the rule of law, individual well-being and social
justice. The state prepares the conditions required for the development
of the individuals' material and spiritual existence.

Although the 1961 Constitution included a section about social and econom-
ic rights, Article 53 of the Constitution stipulated that "The state shall carry
out its duties to attain the social and economic goals provided in this sec-
tion only insofar as economic development and its financial resources per-
mit". The state was under the obligation to provide social and economic
rights as long as it had sufficient financial means at its disposal. This means
that the 1961 constitution did not offer constitutional social rights to citizens
but rather emprowered the state to consider these rights in its policies.

The 1982 Constitution adopted a similar understanding of social rights in
its provisions. Article 2 of the Constitution, which defines the characteris-
tics of the state and which is an irrevocable provision, stipulates that
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"Turkey is a democratic, secular and social state governed by the rule of
law". Article 5 of the Constitution states that it is fundamental aim and
duty of the state:

to ensure the welfare, peace, and happiness of the individual and socie-
ty; to strive for the removal of political, social and economic obstacles
which restrict the fundamental rights and freedoms of the individual in a
manner incompatible with the principles of justice and of the social State
governed by the rule of law; and to provide the conditions required for
the development of the individual's material and spiritual existence.

There are 25 articles in a section related to social rights. While some rights
regulate policy objectives for the state, the others endow citizens with cer-
tain social rights, which cannot be claimed before a court by right holders.
As a result, the Constitutional provisions concerning with social rights are
not directly applicable in any court case.

Similar to the 1961 Constitution, there is an article (Article 65) about the
limits of social rights in the1982 Constitution, which was amended in 2001.
Before the amendment the title of the article was "the limits (or extent) of
social and economic rights". The article was read as follows: "The State
shall fulfil its duties as laid down in the Constitution in the social and eco-
nomic fields within the limits of its financial resources, taking into consid-
eration the maintenance of economic stability". The 2001 amendment
changed the title of the Article as "the limits of the social and economic
duties of the state" and the Article reads as follows:

"The State shall fulfil its duties as laid down in the Constitution in the social
and economic fields within the limits of its financial resources, taking into
consideration the priorities appropriate with the aims of these duties".

The basic aim of the amendment was to strengthen the binding power of
social rights on the Parliament and narrow its margin of discretion while
determining policy priorities. There was a debate about the scope of Article
65 among scholars before the amendment, because there are some articles
in section three which impose only negative duties to the state like Articles
51, 53 and 54. For example, Article 51 guarantees right to organise labour
unions, Article 53 right of collective bargaining and Article 54 right to
strike and lockout. None of these rights impose direct economic burden on
the state treasury. Therefore, some scholars argued that such rights could
not be limited for the reasons of lack of economic resources and to main-
tain economic stability. The amendment aimed to clarify that reasons of
lack of economic resources and maintenance of economic stability can be
raised for only rights, provision of which impose positive economic obliga-
tions to the state treasury. Although the binding power of social and eco-
nomic rights was increased by the amendment of 2001, they are still far
from being individual claim rights; rather they can be called as programme
norms to be taken into the account by the Parliament.



The Turkish Constitutional Court in many cases rejected annulment of
claims on the ground that it is within the parliament's discretion to decide
public policy priorities considering the economic resources and economic
stability. But, in some cases, the Court annulled laws regulating social rights
of public servants on the ground that they are contrary to the principle of
social state and principle of equality without mentioning Article 65.

Social rights are usually located in labour laws regulating the relationship
between employees and employers, by including provisions on such as the
right to organize, protection against dismissal, minimum wages, leave and
safe working conditions and the right to strike. The 1982 Constitution con-
tains stringent regulations for labour unions and union activities. The new
legislation imposed extensive restrictions and administrative controls on
unions and imposed judicial and bureaucratic constraints on collective bar-
gaining and strike activity. These laws have remained in force without
major changes and constitute the main legal framework of the present
industrial relations system. Although the law formally recognises freedom
of association and the right to undertake collective bargaining and to
strike, it imposes many restrictions. There have been many cases of anti-
union practices, which are often subjected to ILO investigations.

The Turkish Constitution and Law recognise a limited right to strike. The
employees' right of strike is regulated together with the employers' right
of lock-out. Only workers have the right to strike. Civil servants cannot go
to strike. Workers can go to strike for only to protect their interests in the
event of a dispute during the collective bargaining process. This is called
in Turkish law as the "strike of interest". The Constitution and the Law pro-
hibit political and solidarity strikes as well as a strike aiming to get rights
already incurred, which is called "the strike of right". The right to strike
in many sectors and occupations is prohibited by law. Calling for a strike
in such activities and undertakings is illegal and such a strike will be con-
sidered as unlawful strike. According to the law, only a labour union may
call a strike if it has competence to collective agreement in a work place.

Considering these points, it can be said that the Turkish Constitution aims
to balance the right to strike of workers with the corresponding right of
employers to lockout. Nevertheless, the content of the right to strike is so
limited that it can barely be utilised by workers. In reality, the activities of
labour unions in Turkish private sector are very limited and most of the
employees working in private sector are unorganised. In such a restricted
constitutional area, the Turkish Constitutional Court has interpreted the
right to strike within the boundaries of the Constitution very narrowly. For
example, the Constitutional Court did not find a law prohibiting strike and
lockout in free zones for ten years contrary to the Constitution and ruled
that Constitution allows prohibition of strike in some activities and some
industries (Decision date:6.10.1986 Registry No: E:1985/21, Decision No:
K:1986/23). This law was later annulled by the Parliament.
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The Court's record on social rights, especially with regard to labour rights,
remains far from satisfactory. With some notable exceptions, the record of
the Turkish Constitutional Court in enforcing internationally recognized
social rights is patchy. In the area of labour rights, the record of the Court
shows an inconsistent approach without affording protection to crucial
rights such as the right to strike.

PE3IOME

Pa3BuTre sKOHOMMYECKUX U COILIMAABHBIX IIpaB uYeAroBeKa B TypIiuy MOXK-
HO oTHecTH K KoHcturynum 1961 ropa, B cTaTbe 2 KOTOPOU TOBOPUAOCH,
uto Typenkasa PecriyOamKa sgBASETCS COIIMAABHBIM I'OCYAAPCTBOM, a CTAThs
10 KoHcTUTyIMU 3aKpemnAsira MIPEeACTaBAeHUE 'peaArbHON CBOOOABI' IIpH-
POABL IIPaB YeAOBEKa.

Xots B KoHcturynuio 1961 ropa OBIA BKAIOUEH pa3peA O COLIMAABHBIX U
SKOHOMUUYECKUX IIpaBaxX, cTaTbgd 53 KOHCTUTYLUM IIpeAyCMaTpUBaAd, 4TO
"TOCYAQPCTBO AOAKHO BBITIOAHSTH CBOU (DYHKIIUU AAS AOCTUJKEHUS COIU-
QABHBIX M 3KOHOMUYECKUX IleAel, IIPeAyCMOTPEHHBIX B 3TOM pasjpeie,
AUIIb IIOCTOABKY, IIOCKOABKY IIO3BOASIIOT 3KOHOMUYECKOe pa3BUTHe U (u-
HAHCOBBIE PeCypCHI'.

KOHCTI/ITYLII/IH 1982 T'OAd B CBOHUX IMOANOXEHHUAX 3dKpPeIllrAa CXOoyKee ITIOHMMa-
HHe COIIMAABHBIX ITPAB.

[MTommpaBka 2001 ropa 3aKpemmAa, YTO 'TOCYAAPCTBO AOAJKHO BBITTOAHSITH
CBOU 3aKpenAeHHBble B KOHCTUTYIIUN 00513aHHOCTU B COIIMAABHOM U 3KOHO-
MHYECKOM 00AACTSIX B IIPeAeAaX CBOMX (PUHAHCOBBIX PECYpCOB C YUE€TOM
MIPUOPUTETOB, COOTBETCTBYIOIINX IEAIM ITUX 00SI3aHHOCTEN'.

OaHaKO HEKOTOpBIE YUeHBIe YTBEPKAQIOT, YTO TaKue IIpaBa He MOI'YT OBIThb
OTPAaHUYEHBI II0 IIPUYKMHAM OTCYTCTBHSI 3KOHOMUYECKUX PEeCYPCOB U IIOA-
A€p KaHUsI 9KOHOMUYECKOU CTaOMABHOCTH.

CouyanbHble 1IpaBa, Kak IIPaBUAO, 3aKpeNAEeHBl, B YaCTHOCTH, B 3aKOHAX,
PeryAupyIomnuX TPYAOBBIE OTHOIIEHUSI MeXKAY PaOOTHUKAMU U PpaboToAa-
TeASIMU.

XOTs 3aKOH OPUIUAABHO IIPU3HAET CBOOOAY OOBEAMHEHUN, IIPABO Ha IIPO-
BeAeHMe KOANEKTUBHEIX I1eperoBOPOB M IIPaBO Ha 3a0aCTOBKY, TeM He Me-
Hee OHU HACTOABKO OI'PAHWYEHB], YTO €ABa AW MOI'YT ObITh UCIIOAB30BaHEL
paboTHUKaMU.




POAb KOHCTUTYLHNOHHOI'O CYAA
B 3AIIIUTE OCHOB KOHCTUTYLIMOHHOI' O
CTPOA PECIIYBAUKU TAAKUKNCTAH

KAPUM KAPMMOB

Cyovs-cekpemaps KoncmumyyuonnoeoCyoa
Pecnybauku Tadxcukucman

YBaskaeMbiti [IpepcepaTenn!
YBa>kaeMble KOAAETH!
AaMbl U rocroaa!

[Tpexxpe Bcero xoTeaoch ObI OT uMeHU KoHctuTynmuoHHoro Cypa Pecry©-
AuKU TapAKUKKCTAH M AUYHO OT ce0sl IIO3APaBUTH HAIIMX KOAAET M BCeX
pabotHuKOB KoucTtutynuonunoro Cyaa PecniyOauku ApmeHusa c 15-aretnem
obpazoBaHug KoHcTuUTyIUOHHOTO CyAa@ M MOKEAATh UM BCETrOo CaMOTO XO-
pOIIIero B AWYHOM >XKU3HU M B NPO(PECCHOHAABHOU AEATEABHOCTH BO MM
Top>KecTBa KOHCTUTYyIIMM U €€ IIeHHOCTEeN.

YBa)kaeMble KOAAern!

B moAnTHYECKOI MCTOPUYU HAPOAOB MHPAa OBIBAIOT COOBITHUSI, KOTOPHIE IIPU-
oOpeTaroT 0COOYI0 3HQUUMMOCTh M CTQHOBATCSH CYABOOHOCHBIMU. OHHU KO-
PEeHHBIM 00pa30M MEHSIOT 3HaHUs, BUAEHNE U MUPOBO33peHue O0IecTBa
B OTHOIIIEHUN CBOEro IIPOIIAOTO, HACTOSIIEero U OyAYIIero, BHOCAT 3HAUU-
Mble KOPPEKTUBLL B CYIECTBYIOUIYIO CUCTEMY IOCYAQPCTBEHHOCTU U BeAe-
HUS OOIIIEeCTBEHHBIX AeA. B pe3yAabTaTe KaueCTBEHHO HOBBIM COAep’KaHMEM
AOIIOAHSIIOTCSI HAITMOHAABHAS MACOAOTHS U I[EHHOCTU J5TOTO OOIIeCTBa.

TakuM Ba’KHBIM CYABOOHOCHBIM COOBITHEM CTaAO OOpeTeHue TOCyAap-
CTBeHHOU He3aBUcUMOCTU Pecnybaukou TapxkukmcTtaH, 20-agd TOAOBIIU-
Ha KOTOPOM OTMeYaAach B CceHTsOpe.

TapKUKUCTAH M ero HapoA Ha IMPOTSKEeHUU BCEM CBOEM MCTOPUU, OCOOEH-
HO Ha HBIHENTHEeM JTalle, OyAyYM IPUBEP’)KeHHBIM HAee CBOOOABI, Opart-
CTBa, YBa’KeHUSI KO BCEM HApPOAAM WM HAILWSIM, UX KYABTYpe, TOCYAAPCTBEH-
HOCTH U CyBEPEHUTETY, IOCTABUA Iepep COOO0M 3aAaUy CO3AATH CIIPABEAAU-
BO€, AeMOKpAaTU4YeCcKoe, IIpaBoOBOe, TPa*kKAQHCKOe OOIEeCTBO.

Co3paHue Takoro o0IecTBa, 00eCIeYnBaIOIero AOCTOMHYIO JKU3Hb U CBO-
00OAHOEe pa3BUTHE Ka’KAOI'O YeAOBEKa, HEBO3MOJKHO 0e3 IIOAAMHHO AEMOK-
paTUYeCcKOU CHUCTEMBI TOCYAAPCTBEHHOU BAACTH, OCHOBAHHOM Ha NPUHIU-
Ile pa3AeAeHUsI BAACTEN.

B npunAToi BnepBble nyTéM pedepeHpayMma Koncturynum PecnyOauku
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TapkukUCTaH OT 6 HOA0PA 1994 ropa, HAPSAAY € 3aKOHOAQTEABHOU U UCIIOA-
HUTEABHON BAACTSAMHU, CYA PacCMaTpUBaeTCsd KaK BAACTb U KOHCTUTYIIUOH-
HBIU Cypa, MCXOAA U3 €ro OCOOBIX IOAHOMOYMM, HAIIleA CBOE€ MECTO B IAa-
Be O CyAeOHOU BAACTH.

Koucrurynuonusiti Cya B TapKUKUCTaHe yupeskKAeH KaK CIeIMaAu3upo-
BaHHBIY OpraH KOHCTUTYIIMOHHOTO KOHTPOASI, KOTOPBIM SIBASIETCS He3aBU-
CUMBIM OPraHOM CYA€OHOM BAQCTH U OCYILECTBASIET CBOIO AESITEABHOCTH B
IIeAssX OXpaHbBl U obeclleueHUs BEPXOBEHCTBA I HEIOCPEACTBEHHOI'O
AercTBUS HOPM KOHCTHTYIIUM, a Tak>Ke 3alllUTHl IIpaB U CBOOOA deAroBeKa
¥ rpa’kAaHUHA.

HecmoTps Ha TO, uTo npungatue KoHcTutynum PecnyOamkm TapKUKHUCTaH
u yupeskpeHue KouctutynmonHoro Cyaa IPHUIIAOCE HA CAOSKHBIN IIEPHUOA B
UCTOPUU TAAKUKCKOTO HApPOAQ, IEPHUOA TPakAaHCKOM BOUHBLI M IIPOTUBO-
CTOSTHMS, OAHUM M3 NepBBIX pemeHult KoucturynmonHoro Cyaa Pecmy6-
AUKU TapKUKUCTaH OBIA IIPU3HAH HEKOHCTUTYIITMOHHBIM U YTPATHUA CHUAY
Yka3 Ilpesupumyma BepxoBHoro Cosera PecnyOaumkm Tapxmkucrtad oT 15
Hos10ps 1993 ropa O MPUOCTAHOBAEHUU AEMCTBUS PSAA CTaTel YTOAOBHO-
IpolecCcyarbHOTO KopeKca PecryOauky TapKMKUCTaH, KOTOPBIM 3ampelia-
AOCH OO’KanOBaHME B CyA€e apecTa U CypaeOHOM NpOoBEPKU OOOCHOBAHHOCTU
apecta. AelicTBUe TPUOCTAaHOBAeHHBIX cTaTel YIIK PecmyOoauku Tapxu-
KHCTaH OBIAO BO3OOHOBAEHO, U ¥ I'Pa’kKAQH BHOBb IIOIBHUAACH BO3MOKHOCTh
OecHpelsITCTBEHHO O0pAaIllaThCd B CYA IO YKAa3aHHBIM BOIIPOCAM.

ApyruMm noctaHoBaeHuneM KoHctutynmonHoro Cyapa PecniyOamkm Tapsxu-
KHUCTaH OBIA IIPM3HAH HEKOHCTUTYIIMOHHBIM W YTPATUA CHUAY PsSip CTaTew
I'pa>kp@HCKOTO MPOIIeCCYaAbHOTO KoApeKca PecriyOamkm TapKMKUCTaH, COT-
AACHO KOTOPBIM CTOPOHBI U APYTHE YYaCTHUKM IIPOIlecca AMIIAAUCH IIpaBa
00’KanOBaHUS M OINPOTECTOBAHUS PEIIeHUN W IIPUTrOBOPOB BepxoBHOTrO
Cypa Pecniyoamkm TapAKMKUCTaH, BBIHECEHHBIX IIPH PACCMOTPEHUU AEA II0
epBON MHCTAHITUU.

AaHHOEe IIOCTaHOBAEHHE AAAO yUYaCTHUKaM IIpoIjecca IIPaBO OOKaAOBaHUS
U TIPUHECEHUS KacCAIMOHHOTO MPOTecTa Ha pelleHus U MPUroBophl Bep-
xoBHOTO Cypa PecnnyOanku TapKMKUCTAH IIPU PACCMOTPEHUU AEA IIO IIep-
BOM MHCTAHIIUN.

OTHU pellleHHs XapaKTepHU30BaAUCh KaK CMEABIN IIar Cyaa BO BpeMs I'pak-
AAHCKOU BOWHBI, U Yy Ipa’kpaH TapKMKUCTaHA IIOIBUAACH Bepa B BepXO-
BeHCTBO Koucturynum u B KoHcTuTynnoHHBIN Cyp KaK HOBBIM U HAAEK-
HBIM MeXaHM3M 3alJUThl OCHOB KOHCTUTYIIMOHHOI'O CTPOs, OCOOEHHO KOHC-
TUTYLIMOHHBIX IIpaB U CBOOOA I'Pa’KAAH.

Takux nmpumMepoB B pesiTeabHOCTH KoucturynuonHoro Cyapa PecnyOanknu
TapAKUKUCTAH HEeMaAo.

BBepenue PecnyOamkol TaApKUKUCTAH B CBOIO ITPABOBYIO CHUCTEMY KOHC-
TUTYLIMOHHOTO IIPABOCYAUS YKa3bIBaeT Ha TO, YTO 'OCYAAPCTBO IIPEAIIOYNU-
TaeT IPeAOCTABUTE IOAHOMOYMS [0 IPUHATHIO PellleHUuH O KOHCTUTYIIMOH-
HO-IIPABOBBIX BOIIPOCAX CIEIIMaAM3HPOBAHHOMY OPraHy.



CamMo co3paHMe 3TOro HOBOT'O OpraHa B CHCTeMe Halllell TOCyAapCTBEHHOC-
THU SIBASIETCS SIPKUM IIPUMEPOM HHTEerpaliuy MPaBOBOM CHUCTEMBI TapKu-
KICTaHa B COBpPeMeHHbIe MPaBOBLIe cUCTeMbl. ONLIT Pa3BUTUS €BPOIeC-
KUX CTpaH MOKa3bIBaeT, YTO CO3AaBaeMble B ITOCAEBOEHHBIN Iepuop B EB-
poIle OpraHbl KOHCTUTYIIMOHHOIO KOHTPOAS MMeAW B KaueCTBe OAHOU U3
TAGBHBIX 3apa4 3amury KoHCcTUTynum u olOecliedeHHe BEePXOBEHCTBA €€
HOPM, a Takke 3(pPeKTUBHYIO pearn3alliio IPUHIWIA Pa3pAeAeHUd BAac-
Tel, KOTOPBIU 3aKPEIAeH B UX KOHCTUTYLUAX.

Kpome TOro, HOAOKUTEABHOE OTHOILIEHVE PYKOBOACTBA CTPAaHBI, OCOOEH-
HOo [Tpe3upeHTa PecniyOauku TapKukucrtaH OMoMaau PaxmoHa, K cypeO-
HOI BAACTH CBHI'PAAO HEMAAOBAKHYIO POAb B €€ pa3BUTUHU, OH OTMeuaeT,
yTo "(hopMHpPOBaHHE AEMOKPATUUYECKOTO, MPaBOBOI'O, CBETCKOTO M COIIH-
AABHOT'O F'OCYAQPCTBA HEBO3MOJKHO Oe3 CyIeCTBOBAHMUSA TOYHO OIIPEAEAEH-
HOM He3aBUCUMON U OeCIpPUCTPACTHOU CyAeOHOM CHUCTEMBI'.

Ocob6asa poab u MecTo KoHcTuTynuonHoro Cyapa B CUCTeMe TOCYAAPCTBEH-
HOU M CypeOHOM BAQCTH, €TO KOMIIETEHIIUS 3aKpelAeHBl B OTAEABHOU
craTbe KOHCTUTYIIUM CTPaHBI C T€M, 9YTOOBI OH MOT 3(P(PEKTUBHO OCYIIIECT-
BASTBE CyAeOHYIO BAACTh. BAacTh, KOTOpas BO3MOXKHA U 3(P(heKTUBHA AUIIb
B KOHTEKCTe TEOPHUU PAa3AEAeHUs BAACTEM, MCKAIOYAIOLIEN WM3AMIIHIOIO
KOHIIEHTPAIIUIO BAACTH U TAapaHTHUPYIOIeN IpakpaHaM IIOAAUHHYIO CBODO-
Ay. BaacTb, KOTOpasg SBASIETCS PEe3yABTATOM CAaMOOIDAHWUYEHUS T'OCyAap-
CTBQa, AOIYCKAIIIEero KOHTPOAb Hap COOOM CO CTOPOHBI HE3aBUCHUMOI'O Op-
raHa KOHCTUTYLJUOHHOTO KOHTPOAS.

ITosromy Koucrurynuonssid Cya TapKHMKHUCTaHA IO CBOEU XapaKTEpHC-
TUKe IOAHOCTBIO COOTBETCTBYeT IPUPOAE M NPEeAHA3HAYEHUIO COBPEMEeH-
HBIX OPIraHOB KOHCTUTYIITMOHHOI'O KOHTPOASI.

B cBOel AeATEABHOCTH OH OCYIIECTBASIET M IIPEABAPUTEABHBIN, U IIOCAE-
AVIOIIWM, KaK KOHKPETHBIN, TaK U aOCTPAKTHBINU, 00I3aTEABHBIN U (PAKYAB-
TAQTUBHBIN, PEIIAIONINY U BHEIIHUN KOHTPOAB, T.e. KOHTPOAB 3@ BCEMHU HOP-
MATUBHBIMU IIPABOBBIMU AKTAMM, IIPUHATBIMUA OPraHAMU I'OCyAAPCTBA.

Kak BuMAHO m3 npepaaraemMou xapakrepuctuku Koucrurynuonuoro Cyaa
PecniyOamku TapKMKUCTaH, B HEM aKKYMYAUDYIOTCSI ¥ UHTETPUPYIOTCA II0-
AOJKUTEABHBIE XapaKTEePUCTUKK M OCHOBHBIE MOMEHTHI BCEX COBPEMEHHBIX
MOAeAer KOHCTUTYLMOHHOI'O KOHTPOAS, OTHOCSIIMECS K PA3AHMYHBIM IIpa-
BOBBIM CHUCTEMaM.

Pa3BUTHIO UHCTUTYyTa KOHCTUTYLIUOHHOIO KOHTPOAS B TapAKUKUCTaHe IIpU-
AaeTcsd BaKHOe 3HaueHue. B uacTHOCTH, B IIporpamme cypeOHO-IIPABOBOU
pedopmbl B Pecniybanke TapKMKUCTaH OTMedaeTCs, 9YTO "OAHOM M3 TAaB-
HBIX IJeHHOCTel KOHCTUTYyIIMU CyBepeHHOro TapKUKKUCTaHa SIBASETCS Bep-
XOBEHCTBO U HEIOCPeACTBeHHOe AelicTBUe eé HopM. C 1eabio obecrieue-
HUg 3TUX IeHHOCTeM M 3aliuThl KOHCTUTyIuu OBbIA co3paH KoHCTUTY-
nuoHHBEIN Cyp, OOnee uUeM AeCATUAETHSS AeITeABHOCTb KOTOPOI'O AOKAa-
3aAda HEOOXOAUMOCTDL M 3HaUeHUWe 3TOTO OpraHa AAS HOBOM TaAKHUKCKOMU
TOCYAQPCTBEHHOCTH, a TaK’Ke IIOKas3ana, 4YTO AAd IIporpecca M pa3BU-
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THg OOIleCTBa HEOOXOAUMO YKpEIIAeHHe CTaTyca U PoAu KOHCTUTYIIMOH-
Horo Cypaa".

B cootBercTBum c 3TuM KoHcTUTynuoHHBIN Cyp PecniyOaukmu Tap XKuKuc-
TaH HapeAéH B 2008 ropy HOBBIMHY, BeCbMa Ba’KHBIMU IIOAHOMOUYUAMU. Te-
Iepb OH OYAET OIIpeAeAdTh COOTBeTCTBHe KOHCTUTYIUU IIPOEKTOB U3MeHe-
HUN U AONOAHeHHY, BHOCHUMBIX B KoHcTurynuro PecryOanku Tap XKHMKHC-
TaH, IIPOEKTOB 3aKOHOB U APYI'HMX BOIIPOCOB, IIPEACTaBASeMBIX Ha BCeHa-
POAHBIN pedepeHAYM. KpoMe TOro, cCyljecTBeHHO paclIupeH KPYyT CyOBeK-
TOB, UMEOILIUX IIPaBO Ha oOpalleHue B KoHcTUTynMOHHBIN CyA.

Hapo oTMeTuTh, 9TO MOHSATHE "KOHCTUTYIITMOHHBIM KOHTPOABL' B TapKUKHUC-

TaHe HEeIOCPEeACTBEHHO CBSI3BIBAETCS C HaamureM KOHCTUTYIWH, 3alUTOU
KOHCTUTYIIUOHHO 3aKPEeNAeHHBIX HOPM W NPWHIMIIOB, 00eCIedYnBaroIIuX
YCTAaHOBAEHHBIM OanaHC MMOAHOMOUYMHN BBICIIUNX OPraHOB BAACTH. Ba>kHOeE
3HaUeHMe UMeeT TakKyKe oOecredeHre KOHCTUTYITUOHHBLIX TapaHTUW 3alllv-
THI TPaB U CBOOOA YeAOBEKa U I'Pa’KAQHUHA.

[TpaBoBoi1 cratyc KoHctuTyrmorHoro Cyaa 0O0yCAOBAEH CIEIU(PUKON ero
IIOAHOMOYUHU U MMOAOKEHHEM B CUCTeMe OPraHOB IOCYAAPCTBEHHOU BAACTH.
OH cTout B OAHOM PAAY C APDYTHMMU BETBAMU BAACTHU U IIOCPEACTBOM pea-
AW3AIlUU CBOEU KOHCTUTYLIMOHHOW KOMIIETeHIIMH OKa3bIBAeT TaKKe HeIloC-
PEACTBEHHOEe BO3AEMCTBUE Ha MPOIlecC IIPAaBOTBOPYECTBA B CTPAHe.

'raBHAA MUCCHUSA KOHCTUTYLIJUOHHOTO KOHTPOAS B TapAKUKUCTAHE 3aKAIOYa-
eTcsd B 00eCIleYeHNM BEPXOBEHCTBA M CTAOMABHOCTH KOHCTHUTyIUuU U CO-
XpPaHEeHNU KOHCTUTYIIMOHHOTO OaraHca paspereHusa BaacTel. OH BBICTyIIA-
eT KaK MeXaHU3M CAep’KeK U IIPOTUBOBECOB, M 'AABHOU €ro 3apadyei SABAL-
I0TCA OOHapy’KeHHe, OIleHKa M BOCCTaHOBACHUE HAPYLIEHHOTO PABHOBECHUS.

Ha ypoBHe KOHCTUTYIMM 3aKpEeNAE€HO, YTO pellleHusd KOHCTUTYIIMOHHOTIO
Cypa PecniyOauku TapKUKUCTAH ABAIIOTCSI OKOHYATEABHBIMMU.

MBI cunTaeM, 4TO IOpPUAMUYECKasd CUAA UTOTOBBIX pellleHuU KOHCTUTYIIUOH-
Horo Cyaa IpeBhIIaeT IOPUAUYECKYIO CUAY AFOOOIO 3aKOHA, COOTBETCTBEH-
HO OHA IIPaKTUYeCKH pPaBHA IOPUAMUYECKOM cuAe caMoM KoHCTUTynuH, KO-
TOPYIO y’Ke HeAb3sl IIPUMEeHSITb B OTPhIBE OT UTOTOBHIX pellleHul KoHcTuU-
TynuoHHOro Cyaa, OTHOCALIMXCS K COOTBETCTBYIOIIUM HOPMaM, U TeM 0o-
Aee BOUpPEKU HTUM pelleHusM. Takasg olleHKa OeCCIOpHO M B TOAHOM
o0BeMe OTHOCHUTCA U K pelileHusAM KorcturynuonHoro Cyaa Pecniybauku
TapKUKUCTaH.

[Tpe3upeHT Pecniyoamkmy TapXKuKHUCTaH OMoOMaAu PaxMoOH B CBOeM IIO3Apa-
BUTEABHOM TIOCAAQHHUM K IE€pPBOMY 3acepaHUI0 BHOBL M30paHHOTO [laphaa-
MeHTa B MapTe 2010 ropa OTMETHA, U4TO "B YCAOBHUSX, KOTAQ CETOAHSIII-
HUU MUP CTPEMUTEABHO ABUJKETCS K TAOOAAbLHOM MHPOPMAIMOHHOM ITUBU-
AU3anmm, OeclpellepAeHTHBIM NpeoOpa3oBaHUSAM B HayKe U TEeXHUKe, OCT-
POMY 3KOHOMUYECKOMY IPOTHUBOCTOSTHUIO, HaIlla IPaBOBasi CUCTEMa TaKKe
AOAKHA OBITH COBPEMEHHOW, COOTBETCTBOBATH PA3BUTHUIO OOIIECTBEHHOU
JKM3HU M OTBeYaTh YKOHOMHUUYECKUM, COIIUAABHBIM M HOAUTHUKO-KYABTYP-
HBIM OTHOIIIEHUSIM B IIMBUAM30BAaHHOM MUpe".



B peaamsanum 3TOro HEMaAOBAKHYIO POABb UrpaeT KOHCTUTYIUOHHBIN Cyp
PecniyOamku Tapkukuctad. CBOMMHU PELIEHUSIMU OH BHOCUT CBOM BKAQA B
AAABHENITYIO AeMOKPATU3allui0 COIMAaAbHO-IIOAUTUYECKON >KU3HU HAIlero
rOCyAQPCTBa, CO3AaHMe I'PA’KAQHCKOI'O M COLIMAABHOI'O OOIEeCTBa, a TakykKe
B 3alUTy KOHCTUTYLMOHHBIX IIpaB U CBOOOA YeAOBeKa U IPa’kKAaHKHA.

W, 6eccriopHo, Takue KOH(EPEHIINH, KaK CEeTOAHSIIHAS, UTPAl0T HeMaAo-
Ba’KHYIO POAB B (DOPMUPOBAHUYU €AWHOU IO3UIIUK OPTraHOB KOHCTUTYIJUOH-
HOT'O KOHTPOAS B YCIEIIHOU U 3P(PEKTUBHON Pearn3aluy 3apay4, CTOAIINUX
rnepep 3TUMU OpTaHaMu.

Emié pas 6aaropapio BCeX OpraHu3aTOPOB 3TOUW Me>XAyHapOAHOU KOoHe-
peHIUU U eé xo03seB - KoHcTuTynuoHHEIM Cya ApMeHUM 3a PaAyLIHBIN
npuém!

Crnacubo 3a BHUMaHUe.

SUMMARY

The Constitutional Court of Tajikistan is a specialized body of constitution-
al control, which is an independent body of judicial authority and it fulfills
its activities in order to protect and ensure the supremacy and direct effect
of constitutional norms and in order to protect human rights and freedoms.

Introduction of the constitutional justice in the legal system of the
Republic of Tajikistan indicates that the state prefers to provide this spe-
cialized body with the authority to make decisions on constitutional-legal
issues.

The experience of development of European countries shows that the bod-
ies of constitutional control in Europe have an important challenge as well,
that is to protect the Constitution, provide the supremacy of the norms of
the Constitution and effectively fulfill the principle of separation of pow-
ers which is determined in their constitutions.

The Constitutional Court of Tajikistan in its characteristic is fully consis-
tent with the nature and purpose of the contemporary bodies of constitu-
tional control.

The Constitutional Court of Tajikistan fulfills preliminary, sequential, con-
crete, abstract, mandatory, optional, conclusive and external control. The
Constitutional Court of Tajikistan as well fulfills control over the all regu-
latory acts adopted by the State authorities.

Development of the institute of constitutional control in Tajikistan is as
well very important.

The Constitutional Court of the Republic of Tajikistan is endowed with
new and very important authorities. It will now determine the conformity
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of draft amendments and additions with the Constitution of the Republic
of Tajikistan. Furthermore, the scopes of entities eligible to apply to the
Constitutional Court are significantly expanded.

The concept of "constitutional control” is directly related with the exis-
tence of the Constitution in Tajikistan, the protection of constitutionally
determined norms and principles that provide the balance of authorities of
the bodies of State Power. It is also important to provide the constitution-
al guarantees of human rights and freedoms. The Constitutional Court has
a direct effect on the lawmaking process in the Republic of Tajikistan.

The main mission of the constitutional control in Tajikistan is to provide
the supremacy and stability of the Constitution and to fulfill the constitu-
tional balance of separation of powers. It is constitutionally determined
that the decisions of the Constitutional Court of the Republic of Tajikistan
shall be final.




ITPABOBBIE ITOCAEACTBUSA PEIIEHUN
KOHCTUTYILIMOHHOTIO CYAA
B YKPEIIAEHUY KOHCTUTYLIMOHHOTO
TTOPSIAKA: TTIPAKTUKA KOHCTUTYIIMOHHOTIO
CYAA AATBUVICKOU PECITYBAUKU

I'YHAPC KYTPUC

Ilpedcedamenv Koncmumyyuonnoeo Cyoa Jlameutickou Pecnybauku

AAAA CITAAE

llomownux Ilpedcedamens Koncmumyyuonnoeo Cyda
Jlameuiickoti Pecnybauxku, doxkmopanm Bouicweti wikonvt 6usneca Turiba
(School of Business administration Turiba)

BBepenue

OnrIT PAa3AMYHBIX CTPAH MHPAQA, OIIBIT Haileun CTPAHBI YKAa3bIBaeT HA TO, 4TO
B HpaBOBOfI IIPAKTHUKE HEePeAKU CAyYau IIPUHATHUA IIPABOBBIX dAKTOB, HE CO-
OTBETCTBYIOIIUX OCHOBHOMY 36KOHY. YHacTo BO3HUKAIOT CIIOPEI 11O BOIIPO-
CaM IIPAaBUABHOT'O TOAKOBAHUWA W IIPUMEHEHUI KOHCTI/ITYU;I/II/I.

[TpaBoByIO oxXpaHy KOHCTUTYIIMU HEAb3s OCYIIECTBUTH 0€3 HaAW4USI COOT-
BETCTBYIOIIEr0 ACUCTBYIOIIEr0 MeXaHu3Ma. B HacTOAIUNM MOMEHT SBASET-
Cs OOLIEeIPU3HAHHBIM TOT (PAKT, YTO KOHCTUTYIIMOHHOU KOHTPOAB SIBASIET-
Cs OAHUM U3 3(PEKTUBHBEIX CPEACTB IIPABOBOM OXpPaHBI KoHCTHUTyIIUU.

Heo0x0opAMMOCTE KOHCTUTYIIMOHHOI'O KOHTPOASL OOYCAOBAEHA HAAWYMEM
KoucTuTynmy, nOTpeOHOCTBIO AEUCTBUS KOHCTUTYIUOHHO 3aKpPEIAEHHBIX
HOPM U IIPUHIUIIOB AAS YCTAHOBAEHUS U ITOAAEP KaHUSA OaraHca IIOAHOMO-
UMY BBEICIIMX OPTAaHOB BAACTHU. 'A@BHAA 3apa¥a KOHCTUTYIJMOHHOTO KOHTPO-
As - oOeclleueHHe BEPXOBEHCTBA U CTAOMABHOCTH KoHCTHUTYyIMHM, cOXpaHe-
HUe KOHCTUTYIJMOHHOIO PAa3AEA€HUS BAACTEU M rapaHTUPOBAHME 3alIUTHI
KOHCTUTYIITUOHHEBIX (OCHOBHBIX) IIPAGB M CBOOOA YEAOBEKa U IPa’KAQHMHA'.

Koncrurynmonnsii Cya, HECOMHEHHO, BAMSET Ha oDeclieueHrue KOHCTUTY-
LMOHHOTO IIOpSAKAa TocyApapcTBa. [IpoBepsisi cOOTBeTCTBHE HOPMATHUBHBIX
akToB Koucturtynuu, KoHcTUTynuOHHBIN Cya OCYIIECTBASIET BEPXOBEH-
ctBO KoHCcTUTynum M oOeclnedmMBaeT KOHCTUTYLUOHHBIU IIOPSAOK - IIOPS-
AOK, YCTAHOBAEHHBIM M (PYHKIJMOHUDPYIOIWN B COOTBETCTBUM C HOPMaMM
KoOHCTUTYIIMM U OCHOBAHHBIX Ha HEU 3aKOHAX’.

Aroboe pelieHue KOHCTI/ITYH;I/IOHHOFO Cy,A,a BAMAET HaA KOHCTI/ITYU;I/IOHHBII‘/JI

! KoHCTHUTYIIOHHOE (TOCYyAAPCTBEHHOE) TPaBo 3apyOesKHLIX cTpaH. B 4 T. Toma 1 - 2. YacTh obmias:
OrtB.pep. npod. Crpauryn B.A. 3-e u3a., - Mocksa: BEK, 1999, - C. 84-85.
2 DHIUKAOTEAMYECKUH CAOBAph KOHCTHTYIIMOHHOTO mpaBa http://constitutional _law.academic.ru/
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OPgAOK. M3aarag csou npasoBble nos3unuu, KouncrutynuoHusi Cyp yKa-
3bIBaeT Ha OIMMOKU 3aKOHOAATEAS U TaKMM OOpa3oM IIPUBOAUT B ITOPSIAOK
IIPaBOBYIO CHUCTEMY I'OCYAQPCTBA.

1. Korcturynuonusii Cyp AarBurickoll PecniyOauku (panee - Cyp) B paM-
Kax CBOeM KOMIIeTeHIIUN OCYIeCTBAdeT KaK aOCTPAKTHBIY, TaK U KOHKPeT-
HBI KOHCTUTYLMOHHBIM KOHTPOAB, TO €CTh OIleHUBAaeT COOTBETCTBHE OCIla-
pHBaeMBIX HOPM (aKTOB) IIPAaBOBOMY aKTy BBICLIEN FOPUAUYECKOM CHABL (B
TOM uncAe - Korcturynuu). B komnereHTHOCTh CyAa He BXOAAT pellleHue
CIIOPOB O KOMIIETEHIIUM T'OCYAAPCTBEHHBIX MHCTUTYIIUMN, pPa3bsCHEHUE CO-
AepsKaHUS NIPaBOBBIX HOPM M OIleHKa Iipolnecca BbeIOOpoB. [TosTomy u pe-
mreHusa KoacturynuoHsoro Cyaa 1o cBOeMy TUIY SBASIIOTCS AUIIb PellleHH-
SIMHU, ONPEAEATIONINMU COOTBETCTBHE UAM HECOOTBETCTBHE MPaBOBOM HOP-
MBI HOpMe KOHCTUTYIIUU UAU APYIOM HOPME BEICIIENW IOPUAUYECKOU CHUABL.

Peritenuisi, KOTOPBIMM OCIllapyBaeMasi HOpMa HpW3HaHa COOTBETCTBYIOIIEH
KouctuTtynmu, He TpeOyIOT 0CcOO0TO UCIIOAHEHUS, HO OAHOBPEMEHHO MOTYT
3HAUYUTEABHO BAMSATH Ha KOHCTUTYIIMOHHBIM MOPSIAOK. Kak pa3 K TakKuUM pe-
IIEHUSIM OTHOCUTCSI OAHO M3 HambOOAee CAOJKHBIX AeA KOHCTHUTYIMOHHOTO
Cypa AaTBuu. A UMEHHO TaK Ha3bIBaeMOe AEAO O TOANMCAHHOM 27 MapTa
2007 ropa AatBuiickou Pecnyoaukort m Poccuiickont Mepeparuent Aoroso-
pe O TOCypAapCTBEHHOU IpaHulle MeXAy AaTtBuen u Poccuent. I'lo aTomy ae-
Ay CyA OpOBO3TAaCHUA HauboAee oObeMHOe pellleHMe 3a 15 AeT cBoel pa-
00TEI. B pelteHun® paeTcs KOHCTUTYIIMOHHO-ITPABOBAas OIfeHKa OCHOBOIIO-
AQTaoMIUX UCTOPUYECKUX COOBITHH, MMOAUEPKUBAETCS 3HaUEeHUE AOKTPUHBI
HEIpPepBIBHOCTU NAATBUUCKOU TOCYAAaPCTBEHHOCTU W WHTEPIPETUPYIOTCS
HEKOTOpble CcTaTbu KOHCTUTYIIMU, BXOAAIINE B KOHCTUTYIIMOHHBIE ITPaBO-
Bble OCHOBBI AQTBUUCKOTO I'OCYyAQpPCTBA*.

B cBolo ouepepp, pelleHHd, NPU3HAIOIINE HOPMY He COOTBETCTBYIOIIEN
IIPAaBOBOMY aKTy BBICIIIEN IOPUANYECKON CUABI, TPeOYIOT BHECEHUS OIIpeAe-
AE€HHBIX N3MEeHEHUHN B IIPABOBYIO CUCTEMY. OTO MOJKET IIPOSBUTHCI CAEAY-
IOIUM 00pa3oM:

1) UCKAIOUEHHE COOTBETCTBYIOIIEU HOPMEL;
2) yCOBepIIEeHCTBOBAHUE COOTBETCTBYIOIEN HOPMEBI (BHECEHHE IOIIPABOK);

3) co3paHue HOBOUM HOPMHEL.

3 Aeno Ne 2007-10-0102 "O cooTBeTcTBHM 3aKOHa "O HOAHOMOYMSX KaGKMHeTa MHHHCTPOB Ha HOATHCAHUE
napadupoBaHHoro 7 aBrycra 1997 ropa AarButickon Pecmybaukoit u Poccutickoit Depepanueli Ipoek-
Ta JAOrOBOpa O rOCYA@PCTBEHHOMW rpaHuIie Me>xAy AatBuelt u Poccuert” u croB "C COOAIOAEHUEM IIPUH-
[HIIa HEPYIIUMOCTHU IPaHUI], IpuHATOr0 Opranusanueil o 6e30nacHOCTH U COTPYAHUYeCTBY B EBporre”
crateu 1 3akona "O AoroBope AatBuiickoi Pecryoanku u Poccuiickoit Depepanuy 0 ToCyAGPCTBEHHOMN
rpanuile Mexxpy AarBueint u Poccmeirt” mpeambyne un myHKTy 9 Aeknapanuu BepxosrHoro Cosera Aar-
Buticko CCP "O BocCcTaHOBAEHUHN HEe3aBUCHMOCTH NaTBUNCKOM Pecrryoanku” ot 4 mast 1990 ropa u moa-
nucanHoro 27 mapra 2007 ropa AarBuiickor Pecrryoamkoi u Poccutickoit Depeparinett Aorosopa o ro-
CyAQpPCTBEHHOM rpaHuIie Me>xAy AarBuel u Poccuent u 3akona "O AoroBope AarBuiickon PecryOankuy
u Poccuiickont Depepanuy 0 roCyAapPCTBEHHON IpaHulle MeskAy AaTtBuel u Poccuert” cratbe 3 Koncrn-
Tynun AatBuiickoi PecriyOauku" // http://www.satv.tiesa.gov.lv/upload/verd_2007_10.htm

Cm. moppo6Hee: Ckygpa B. 3amuTa KOHCTUTYIMOHHBIX IjeHHOcTed KoHcrurynuonuelM Cypom Pec-
myoAukn AatBus // "MexayHapoAHBEIN AnbMaHaX' KOHCTHTYIHOHHOE IIpaBOCYAHEe B HOBOM THICSUE-
retun, Epesan, 2008.
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MmenHO OT HeO6XOAI/IMOCTI/I N3MEHUTH HOPMATUBHOE peryrAupoBaHue 3aBU-
CUT UCIIOANHEHUE pelieHusd 1 obecrieueHue KOHCTUTYIIMOHHOCTH.

Koucturynmonueii Cyp, AaTBuUNUCKON PecnniyOAMKY, IpUHUMAaSA pellleHHe O
NIPHU3HAHUU HOPM HEKOHCTUTYIJMOHHBIMM, HEOAHOKPATHO CTAAKHBAACH C
TAaKOU CUTyallel, KOTAQ NIPU3HAHWE IIPAaBOBOM HOPMBI HEACUCTBUTEABHOU
C MOMeHTa IIyOAuMKauuu peliieHus Cypa MOJKeT HapyLUIUTb KOHCTUTYIJUOH-
HBIN NOPSAOK OOABIIE, YeM caMa aHTUKOHCTUTYIMOHHAs HopMa. IlpakTu-
Ka Cypa NOKa3bIBaeT, UTO MOJKHO pa3pelluThb U TaKue CUTyalluy, OAHOBpe-
MeHHO o0eclleYlB KOHCTUTYILMOHHBIN ITOPSAOK.

2. VickaroueHme ocliapuBaeMOMN HOPMBI U3 TTPABOBOW CHUCTEMBI MOJKET IIPH-
BECTH K Pa3AWYHBIM ITPABOBBIM TTOCAEACTBUSIM. [IpaBOBOe peryAnpoBaHUe
MOJKeT OBITH TAKMM 0OpPa3oM yCOBEPIEHCTBOBAHO, HO MOJKET W HaCTyIUTh
OTCYTCTBHE PEryAMpPOBaHUS KaK TAaKOBOTO, UTO eIlle Xy’Ke CUTyalluu C OC-
nmapuBaeMol HopMmou. [ToaTomy Cya B CBOMX pENIeHUSX TITATEABHO OIlle-
HUBAeT TTOCAEACTBHUS, KOTOPbIe MOTYT OBLITh BBI3BaHLI OTMEHOUW HOPMEIL.

B cBoeii npakTuke Cya IPUMEHSA Pa3AUYHBIE MeXaHU3MBL pa3pelleHus Ta-
KHMX CUTyalluiu:

1) ormenas HopMy, Cya yKa3bIBaeT PETyAUPOBAHUE, IPUMEHNMOE B IIPABO-
BBIX OTHOIIEHUSX:

- IpsIMOe IIpUMeHeHUe HOPMB! BBICIIEN IOPUANYECKOUN CHABIL;

- IpUMEHEeHue aHTHKOHCTHTYHHOHHOﬂ HOPMBI AO BHeCeHMUs IIOIIPABOK,
HO C y4eTOM IIPaBOBBIX MIOAOKEHUMN (BbIBO,A,OB), BBICKA3aHHBIX B CYy-
Ae6HOM pelieHunun,

- IpuMeHeHNre peryAnpoBaHusd, CYIIeCTBOBABIIECI'O paHee,;

2) Cya ycTaHaBAMBAET AATY, A0 KOTOPOU HOPMa IMPOAOAKAET AEMCTBOBATH,
AaBasi BO3MOJKHOCTH 3aKOHOAATEAIO IIPUHATH PEryAupoBaHUe, COOTBET-
cTByIOIee KoHcTUTYyUY;

3) CyA yCTaHaBAMBAET AATy, C KOTOPOM HOPMAa yTPATUT CUAY, €CAU He OyAeT
BBIIIOAHEHO KOHKPETHOE YCAOBHE (TaK Ha3blBaeMble PeIleHUsI C YCAOBUEM).

3. CymecTByeT MexaHu3M, IIpu KotopoMm Cyp, OTMEHSS HOPMY, OAHOBpe-
MEHHO yKa3bIBaeT, KaK CAeAyeT AeMCTBOBATH B IIPABOBLIX OTHOIIEHUSX, pa-
Hee peryAupOBaBIIMXCS OCIOPEHHOM HOpMoM. Hanmpumep, A0 Tex mop, no-
Ka OTCYTCTByeT HOBO€ DEryAUPOBAHUE, U CTApOe PeryAupoOBaHUE yKe YT-
PaTUAO CHAY, HAIPSIMYIO CAEAyeT IPUMEHSATbh HOpMYy KOHCTUTYLMM U UH-
Teprnperanuio, npepocraBaeHHylo CypoMm. Tak, B pelleHHe HO AeAy INe
2003-10-01° Cya BKAIOYHA CAEAYIOUIyIO (popMyAnpoBKy: "Ilpm ompeaeae-
HMU MOMEHTa, C KOTOPOIrO OcCllapuBaeMas HOpMa yTpauuBaeT cuay, Cya
YUUTBIBAET TO, YTO IIPU PACCMOTPEHNUM KOHKPETHOT'O A€Ad U IIPU HPUHSITUU
pelIeHUs 110 IOBOAY IIPEACTABUTEAS B IPA’KAQHCKOM IIPOIlecce, BLIOPAHHO-

> "O cooTBercTBuM MyHKTa 4 cTaThu 83 I'Pa)kAaHCKO-TIPOIECCYAABHOTO 3aKOHA cTaThe 92 KoHCTHTY-

nuu AatBuiickoi Pecrybauku" // http://www.satv.tiesa.gov.lv/upload/2003-10-01R.rtf
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rO AMIIOM, CYABL OOIel IOPUCAUKINM, PYKOBOACTBYSCH BBICKA3aHHBEIMHU B
AAHHOM DpeIeHUN 3aKAIOYEHUSIMU U CTaTbeld 84 ['pa’kpaHCKOro Ipoleccy-
aABHOTO 3aKOHAQ, MMEIOT IIPaBo IPUMEHSITh cTaThio 92 Koncturynun®'.

4. Yamre Bcero B CypeOHOM IIpaKTHUKe BCTPeuYaloTCs CAydau, Korpa Koucru-
TynuoHHBIM Cya CBOUM pellleHHeM I[IPU3HaeT KaKylo-AuOO HOPMY Hepeu-
CTBUTEABHOM, B TO >Xe BpeMs KOHCTAaTHPYs, YTO AO MOMEHTA, KOIAd 3aKO-
HOAAQTEeAb UCOPAaBUT COOCTBEHHLIE OITUOKU, HEOOXOAMMO BpeMeHHOe IIpa-
BOBOe peryaupoBaHue. MimeroTcs pelleHus, B KOTOpeIX Cya yKasaan, 4To A0
OIIpEAEAEHHOI'O MOMEHTa (BHEeCEHHs IIOIIPABOK) YUPEeXXAEHUS M CYABL
AOMSKHEI IIDUMEHSTH IIPaBOBble HOPMEI, IIPU3HAHHble HEKOHCTUTYILIMOHHBI-
MM, B COOTBETCTBUU C KOHCTUTyIMel U Me>XKAYHAapOAHBIMU IIPaBOBBIMU
HOpPMaMH, SIBASIIOITUMUCS AAS AATBUM 00513aTEABHBIMU’, a TaK)XKe COOAIOAAS
yKazaHuga peliteHus Korcturynuornaoro Cyaa’.

Taxk, B pemteHuu o pery Ne 2006-28-01, onpeaeasasas MOMEHT, ¢ KOTOPOTO OC-
ImapuBaeMasi HopMa AOAKHA OBbIAa yTpaTUThb cuAY, CyA yKazaa, u4To '3aKo-
HOAQTEAIO TpeOyeTcsa BpeMsI AAS COBEPIIEeHCTBOBAHMS HOPMATHBHOTO pery-
AUPOBaHM4, ITOCKOABKY OCIIapuBaeMasg HOpMa oOeclednBara AOCTUKEHUEe
AETUTUMHOM 11eAM, @ UMeHHO 3PPEeKTUBHOTO HAAOTOBOTO aAMUHUCTPUPOBA-
Huga. Ecau ocnapuBaemasi HOpMa NPU3HAETCS YTPaTHUBIIEM CHUAY AO TOTO,
KaK 3aKOHOAATEAb BBEA Iapdlllee peryAupOBaHUe, AOCTHI)KEHHE KOHKPET-
HOM AETUTUMHOM IIeAM MOJKET OKa3aThCs IMOA yIPO30M. DTO O3HAYaeT, 4TO
He OypeT OoAee AUCHUNAMHUPYIOUIETO PEryAMPOBAHUSA U Ka>kKABINM HAAOTO-
IIAQTEABIINK CMOJKET ITO3BOAUTHL cebe MOAABaTh OIPaBAATEAbLHBIE AOKYMEH-
THI (AOKa3aTeAbCTBA) B AI0OON MOMeHT. Takas cuTyalmsd, KOTopasd BO3HMK-
HeT, eCAu BOOOIle He OyAeT HMKAKOTO PEeryAupOBaHUS IO COOTBETCTBYIO-
1IeMy BOIIPOCY, He COOTBETCTBOBaAa Obl KOHCTUTYITUH ellle DOAee, 4eM Ipe-
ABIAYILIag [..], TOAOOHAd CUTyalusl AOITyCKaeTcsd, KOTAQ He COOTBETCTBYIO-
mag KOHCTUTYIIUM HOpMa ellle U3BeCTHOE BpPeMd OCTAeTCs B CHUAE, UTOOHI y
3aKOHOAATEASI UMeAaCh BO3MOKHOCTb HAUTU AAS BO3HUKIIEN CUTyaIluu pe-
1IeHue, IPU KOTOPOM COOAIOAQAUCH OBI MHTEpeCchl KaK O0IecTBa, TakK U OT-
AEABHBIX HAaAOTOIAATEABITUKOB. OpHOBpeMeHHO CyA HNPUHSIA BO BHUMaHUe,
YTO Y aAMUHUCTPATUBHOTO CyAd B Ka>XKAOM KOHKDPETHOM CAydae HMeeTCsd
BO3MOJKHOCTE pa3pellaTh AeAO, IPUMeHdss HOPpMbl KOHCTUTYIIMU HENOCpeA-

=

CraTbst 92 "Ka’KABIM MOJKET 3allMIlaTh CBOM IIpaBa M 3aKOHHBIE MHTEPECHl B CIPABEAANBOM CYAE.
Ka>kppIll cyMTaeTcsi HEBUHOBHBIM, ITOKa €r0 BUHA He IIPM3HAHA COrAACHO 3aKOHy. B caydae Heoboc-
HOBAQHHOTO VIEMAEHHS IIpaB Ka’KABIM HMMeeT IIPaBO Ha COOTBETCTBYIOLee Bo3MelleHne. Kaskpablil
MMeeT IIPaBO Ha IIOMOIIb aABOKaTa'.

Aeno Ne 2006-03-0106 "O cOOTBETCTBHH CAOB "HMAM APYTMMH aTpulOyTaMu” M "a TakyKe YCTHO BBICKA-
3aHHBIE OTAEABHBIE IIPU3BIBBI, AO3YHTUM MAU OOpalleHus' 4acTH YeTBEPTOHM cTaTby 1, 4acTw IepBOM
craTbu 9, CAOB "OGAIOCTUTEAEH MOPSIAKA" IMyHKTa | yacTy TpeTbel cTaThd 12, CAOB "M IemexopoB” dac-
TH BTOPOH CTaTbU 13, BTOPOTO IIPEAAOJKEHMST YaCTH IecTo¥ craTbu 14, caoB "He panee 10 pHel" u
YacTH 4eTBEepTOM crarthu 15, cTtaTtbhu 16 m wacTu ueTBepTo cTaThu 18 3akoma "O cOOGpaHUSIX, IIECT-
BUAX M nukerax' cratbe 103 Koncrurymum Aarsuiickoit Pecrybamkw, cratbe 11 EBpomnerickoil KOH-
BEHIIUM O 3aluTe IIPaB YeAOBeKa M OCHOBHBIX CBOOOA 1 craThe 21 MesKAyHapOAHOTO IakKTa O Ipak-
AAQHCKUX M IOAUTHYECKUX npaBax’ // http://www.satv.tiesa.gov.lv/upload/ve_2006-03-0106.htm

8 Aenro Ne 2006-28-01 "O COOTBETCTBUU BTOPOTO IPEAANOKEHHUS YaCTH YeTBEPTOH crarhu 22 3akona "O
IIOAOXOAHOM Hanore ¢ HaceaeHus" cratbe 92 Koucturynum AarBuiickout PecnyOamku" //
http://www.satv.tiesa.gov.lv/upload/ve_2006-28-01.htm
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CTBEHHO. B CBOIO ouepeab, UTOOBI pelIieHUus HAaAOTOBOM aAMUHUCTPAIINU He
IPUBOAUAU K YIIEMAEHUIO YCTaHOBAEHHBIX KOHCTUTYyIIMelN OCHOBHEIX IIpaB
AUIlQ, IIOKA OCllapuBaeMasi HopMa ellle B CHAe, OCIIapHBaeMyi0 HOPMY B 3TOT
IIEPUOA BPEMEHU CAeAyeT IPUMEHSTh, COOAIOAAS, CPEeAU IIPOYero, U yKa3aH-
Hoe B HacTosuleM pentennu Koncrurynuonuoro Cyaa'.

5. B OTAEABHBIX CAyYasx, KOTAQ 3TO HEOOXOAMMO U BO3MOXKHO, KOHCTUTY-
mmoHHBN Cya B IMOCTAaHOBASIONIEN YaCcTH CBOETO peIleHUs MOJKeT IpHu3-
HaTh, YTO IOPUAUYECKYIO CUAY BHOBL ITPUOOPETAIOT ITPaBOBbIE HOPMEI, TIOTI-
PaBKU B KOTOpPhLIe OBIAM BHECEHBI COTAACHO OCTapWBaeMoN HOpMe (aKTy),
rotopyto Koacrutynmonusti Cya TpW3HAA He COOTBETCTBYIONIEHM ITpPaBo-
BBIM HOpPMaM BBICIIEH IOPUAMYECKOU CHABI’. Takoe peleHWe B ITPaKTHUKe
CyAa TPUMEHSIAOCHL Ha OCHOBAHUW TPAKTUKU KoHCTUTyIHMOHHBIX CyAOB
I'epmanum u Asctpun. Co cropoHbl CyAa Takoe pellleHre TpebOBaAo TIIa-
TEeABLHOTO aHaAn3a, Tak Kak 3akoH "O KoucturynmonHoMm Cyae" He mpe-
AyCMaTpUBaeT TaKoe pellleHure expresis verbis, B To ke Bpems Hapeasdas Cya
IpaBOM pellaTh BOMPOCH], He YperyAmpoBaHHBIe 3aKOHOM ',

6. [lpr3Hanne TpaBOBOU HOPMBI HEAEHUCTBUTEABHOW, TPU KOTOPOM B TO K€
BpeMs NPeAyCMaTPUBAETCS, YTO HOPMa TepPSeT CHUAY TOABKO CIIYCTS HEKO-
TOpoOe BpeM4 (eX nunc), OOBIYHO MPOUCXOAUT B CAyYasaX, KOTAd HEOOXOAM-
MO M3MeHeHHe HOPMATHUBHOI'O PeryAupPOBaHUSA, TO ecTh CyaA AaeT 3aKOHO-
MATEAI0 BpeMs Ha IIpUBEAeHNE HOPMATHBHOTO PETYAUPOBAHUS B IOPIAOK
U UCIIPABAEHUE AOIYIIEHHBIX OIIMOOK. Ha ycoBepllleHCTBOBaHUE pEryAn-
POBAHUS OTBOASATCS pa3HBble CPOKU OT TpPeX MEeCAIeB A0 OAHOTO TOAQ, OA-
HAKO 3aKOHOM 3TOT BOIIPOC He peryAupyercd. B Ka>kpoM OTAEABHOM CAY-
yae Cyp OpWHUMAET BO BHUMaHHe 00BbeM HEOOXOAMMBIX IOIPABOK, a TaK-
Ke TO, OyAeT AWM 3aKOHOAQTEAB B COCTOSTHUU B TE€UEHHE COOTBETCTBYIOIIE-
rO TIPOMEXXYTKa BpPEMEeHM IPUHATH [ONPAaBKW K HOPMATUBHOMY aKTy
(BCcTpeyaAmCh CAydYaM, KOTA@ HA YCTAHOBAEHHBIM ITPOMESKYTOK BBIITAAAAU
KaHUKyABl CasiMbl UAM JKe BBIOOPHI). OObuHO Cya Ha3HaAyaeT IIeCTUMe-
CAYHBIM CPOK, IBASIONINUCSA ONTHMAABHBIM.

9 Aenro Ne 2005-12-0103 "O coorBeTcTBum cTathaM | u 105 KoHcTuTyrmuu AaTBuiicKoi Pecrrybauku [Tpa-
BuA Ne 17 Kabunera munuctpos ot 11 saBapst 2005 ropa "O6 u3MeHeHusx B 3akoHe "O IPUHYAUTEAD-
HOM OTYY’KACHUU HEABMKMMOM COOCTBEHHOCTH AAS TOCYA@PCTBEHHBIX MAM OOIIECTBEHHBIX HYXA'"' U
3akona oT 9 uroHs 2005 ropa "O6 m3MeHeHusx B 3akoHe "O IPUHYAUTEABHOM OTUYKACHUH HEABU-
SKUMOM COOCTBEHHOCTU AASI TOCYAQPCTBEHHBIX MAM OOLIEeCTBEHHBIX HYXA'" // http://www.satv.tiesa.
gov.lv/upload/ve_2005-12-0103.htm u aenro Ne.2006-13-0103 "O coorBercTBun myHKTa 3 [IpaBua Ne
272 Kabunera MuHMCTpOB OT 15 aBrycra 2000 roaa "O6 usameHeHusix B 3akoHe O IIEHCUSAX IO BLICAY-
re BOeHHOCAy Kamux", crtatby 3 3akoHa oT 30 Hog6psa 2000 ropa "O6 naMeHeHUsX B 3aKoHe "O TeH-
CHSX IO BBICAYT€ BOEHHOCAYKAmuX' M 3akoHa oT 25 Mas 2006 ropa "OO6 M3MeHEHHSIX B 3aKOHe
"O meHCHsX IO BBICAYTe BOEHHOCAY’KAIIUX' IepBOMY NpeproskeHuto cratbu 91 u cratbe 109 KoncTn-
Tynuu AatBuiickoi PecmyOauku" // http://www.satv.tiesa.gov.lv/upload/ve_2006-13-0103.htm

' Tleppast wacTh craThu 26 3akona o Koncruryrmuonnom Cyae "TIporieccyarbHbIH TTOPSAOK PaccMOTpe-
HUS A€M OIIpeAeAdeTCsl HaCTOANMM 3aKoHOM u PeraamenTtom Koncrurynmonaoro Cyaa. AAST BBITIOA-
HEHUS IIOACYeTa MPOIeCCyaAbHBIX CPOKOB U IIPOILECCYaABHBIX CAHKIIMH - AGHEeXKHOTo mrrpada - npu-
MEHSIOTCS TIOAOKeHUsI ['pa’kA@HCKOTO IIPOIeCCyarbHOTO 3aKOHA. [10 ADYTHMM He OTperyAMpOBaHHBIM
B 3akoHe 0 Korncturynuonnom Cyae u Pernamente Koncturynmuonroro Cyaa IponecCyaAbHBIM BOII-
pocam peliieHre npuHuMaeT Kouctutyrnonusii Cya".
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ChaepyeT IIpU3HATH, UYTO B IIPAKTHUKE BCTPEUYAAUCH CAyYaM, KOIAQ 3aKOHOAA-
TeAb UCIIOAHSA pelileHuss Cyapa Aa’Ke paHee YCTaHOBAEHHOTO CPoKa U ¢ 00-
Aee OAQrONpPUATHBEIM PEe3YABTAaTOM B OTHOLIEHUU AWII, YbW UHTEPeChl ObIAU
3aTpOHYTHl. Hanpumep, npu pacCMOTpeHUU AeAd O CHH KEHHUM BO3PAaCTHBIX
IIEHCUM Ha KOHKPeTHBIU nepuop'', Cya IpU3HaA OCllapuBaeMble HOPMELI He
COOTBETCTBYIOIUMU KOHCTUTYLIUU U HeAEHCTBUTEABHBIMU C MOMEHTA IIpHU-
HaTusa. B To ke Bpema Cyay B Ipoliecce IIOATOTOBKHU PeIlleHUs OBIAO sC-
HO, YTO HUCIOAHeHUe pelieHus Cyapa norpeOyeT CylleCTBEHHBIX AOIOAHU-
TEABHBIX CPEACTB B OropKeTe rocypapcrsa. [Toaromy Cyp B pemenue ot 21
Aekabps 2009 ropa BKAIOUMA MEXaHU3M ero MCHOAHeHUs: "KOHCTUTYIIMOH-
HBIM Cyp 0043aH B paMKax CBOEU KOMIIETEHIIUU 3a0O0TUTHCH, IO BO3MOJK-
HOCTH, O Hamboaee 3(PPEKTUBHOM 3allJUTEe YIIEMACHHBIX OCHOBHBIX IIPaB
AUI ¥ 00 UX BOCCTaHOBAeHUU. Hu 3amura yijeMAeHHBIX IIpaB, HU UX BOC-
CTaHOBAeHUEe He ObIAM Obl 3PPEeKTUBHBIMU, ecAu Obl CasiiMa He MCIOAHU-
Ad CBOIO O0S3aHHOCTB U He OIIpeAeAUAd IIOPSAOK BO3BpaTa YAEpP KaHUU U3
IIeHCUM. B TakoM CAydae CA€AOBAAO OBl CUUTATh, YTO OCHOBAHUEM AASI
BO3BpaTa SIBASIOTCS COAepKallliecs B AQHHOM peNIeHWU BBIBOABI M UTO
BO3BpaT caepyeT HavaTh 1 Mmapra 2010 ropa B TaKOM 0OOBEME U B TAKUE CPO-
KU, B KOTOpPbIE yAep KaHUd OBIAU OCYIIECTBA€HBI COIAACHO OCIIapHUBaeMbIM
"HopMaM. To ecThb ypaepsKaHHas 3a OAUH MeCdll 4aCTh IIeHCUU AOAYKHA OBITh
BO3BpallleHa B TeueHHNe OAHOro Mecsiia. [..|] [lpu nmpuHaTHUM pelieHUs o
paspaboTKe U IPUHATHUU TAKOT'O PEeryAUPOBAHUS HEOOXOAUMO YUYUTBHIBATH,
UTO MOAYYATEAU IIEHCUM II0 CTAPOCTU IIPEACTABAAIOT COOOM OCOOYIO IPYII-
IIy AM1I, KOTOpPas, OAHAKO, AOCTAaTOYHO HEOAHOPOAHA B IIA@HE AOXOAOB, BO3-
pacra u Apyrux (pakTopoB. DTO O3HAYAET, YTO BO3BPAT YAEP’KAHHOM dYac-
TH IIeHCUHU CAeAyeT OCYIIeCTBUTH B pPa3yMHBIE CPOKHU U, II0 Mepe BO3MOXK-
HOCTH, C y4eTOM HEOAMHAKOBEIX CUTyallUM, B KOTOPBIX IIPeObIBAIOT pa3Hble
auna. C yuyeToM 3KOHOMMYECKOI'O ITOAOXKEHUS I'OCyAapCTBa U BO3MOJKHOC-
Tel OIOAJKeTa rOCypapCTBA 4YacThb IIEHCHUU, YACPIKAHHOM HAa OCHOBAHUM OC-
IIapUBaEMBIX HOPM, CA€AYET BEPHYThH B YCTAHOBAeHHOM CasMMOU MOPSIAKE
B IIOAHOM oOBeMe He Io3pHee ueM A0 1 mroas 2015 ropa." B mocTaHoBA-
IOIIYIO JK€ 4YacCTb OBIA BKAIOYEH IIYHKT, oOf3bIBaromui IlapaamMeHT paspa-
00TaTh COOTBETCTBYIOIee peryaupoBanHue Ao 1 mapra 2010 roaa.

YausureaeH TOT (pakT, uro CasiimMa y>ke 21 auBapsa 2010 ropa B AByX uTe-
HUSAX NpHHSAAA 3akoH "O BO3BpaTe yAep>KaHHBIX MEHCHM", IpeAycMaTpH-
BAIOIIWM BEIIAQTY BCeH yAEP’KAHHOM CyMMEI B allpeAe Mecsne. DTOT PaKT,
CKOpee BCero, 0ObsICHSIETCST TeM, UTO B CTpaHe MPUOAMIKAAOCH BpeMs Iap-
AAMEHTCKUX BBIOOPOB (OKTI0ph 2010 ropa).

7. Enle opAMH MexaHu3M, KOTOpbii KoHCTUTyIIMOHHBIN CyA UCIOAB3YET, UTO-
OBl 06€eCIIeUnTh KOHCTUTYIIMOHHOCTD - 9TO pelleHus ¢ ycaoBueM "ecan”. To

' Aenao Ne 2009-43-01 "O cOOTBETCTBUM YacTH TIepBoit cTaThy 2 3akoHa "O BhITIAATE TOCYAAPCTBEHHbIX MEH-
CHI U TOCYAQPCTBEHHBIX [OCOOHI B mepuop Bpemenu ¢ 2009 ropa mo 2012 rop” cratesim 1 u 109 Konc-
TUTYIUU /\aTBUMCKOM PeclyOAMKY U COOTBETCTBUU YacTU IepBOM cTarbu 3 cratbsaMm 1, 91, 105 u 109
Koncruryrun Aarsutickor Pecrryoanku'// http://www.satv.tiesa.gov.lv/upload/verd_2009_43_01.htm.



ecTtb CyA B CBOEM pelIeHUM IIPEAYyCMATPUBAET YCAOBUE, IIPU BBIIIOAHEHUU
WAU HEBBIIIOAHEHUH KOTOPOro OCllapuBaeMasi HOpMa COOTBETCTBYET UAU He
cooTBeTcTByeT KOHCTUTYLIUH.

YacTb TpeThsa cTaThu 32 3akoHa "O KoncturyruonHoMm Cyae" onpepeaser
OOIIUM NPUHIUII YTPAThl OCllapUBaeMOM HOPMOM CHABI, "ecAn KOHCTUTY-
nMoHHBIN Cyp He yCTaHOBUA HMHOe".

M3HauyaAbHO CAOBa 'YCTAHOBUA MHOE" B TIPAKTHUKE MPOSIBASIAMCH AUIITL KakK
WHOW MOMEHT, C KOTOPOTO OCIlapuBaeMasi HopMa TepsiAa CHUAY, HallpuMep,
"c MoMeHTa m3paHug akTa'. OpHAKO pelteHue oT 27 Hos0ps 1998 ropa'? mo-
AOKUAO Hayanro mpakTtuke KoucrurynmonHoro Cyapa, B paMKaxX KOTOPOU
"yCTaHOBUA WHOE" Pa3bICHIAOCH KAKUM-AMOO KOHKPETHHIM YCAOBHEM. B
YIIOMSIHYTOM AeAe OBIAO peIlleHO MPU3HATh YacTh BTOPYIO CTaTbU 4 3aKo-
Ha "O nocobusax 10 MaTepHUHCTBY U OOAE3HU" He COOTBETCTBYIOIIEH CTaThe
66 KoucTuTymuu'® c MOMeHTa BCTYIA€HUS B CHUAYy 3akoHa 'O Tocyaap-
cTBeHHOM OropskeTe Ha 1999 roa”, "ecam B rocypapCTBeHHOM OropKeTe Ha
1999 rop He OyAyT IPEAYCMOTPEHBI CPEACTBA AASL BBITIAQTHI IIOCOOMM 1O Ma-
TEePUHCTBY AUIAM, YIIOMSHYTHIM B 9YaCTH BTOPOM cTaThu 4 3akoHa "O cTpa-
XOBaHWU MaTEePUHCTBa W OOAE3HU'.

Yame Bcero KorcturynnoHHb Cya UCHOAB3yeT B CBOEU IIPAKTHKE pellle-
HHUS C YCAOBHEM IIPU IIPU3HAHUU HOPMBI HECOOTBETCTBYIOIed KOHCTUTY-
IuU. OTO CTUMYAUDPYeT 3aKOHOAATEASl UCKATh CIIOCOO pas3pelleHus CUTya-
uy, 10O B IPOTUBHOM CAydYae HOpMa yTpaTuT cuAy. Hampumep, B peae Neo
2003-08-01 KonctutynmoHHbIN Cya IIPUIIEA K BEIBOAY, YTO yIIIEeMAEHUE OC-
HOBHBIX IIPaB MMeeT MeCTO, HO OHO BBI3BAHO He HEINOCPEACTBEHHO OCIIa-
prBaeMoOM HOPMOM CTAaTbU 90 YTOAOBHO-IIPOIIECCYAABHOTI'O KOAEKCa, a OC-
IIapuBaeMOM HOPMOU BKyIle C HEAOCTaTKaMH APYIOrO 3aKOHAQ, & MMEHHO
3akoHa "OO6 apBOKaType', He OCIapHBaBIIEMCS B KOHKPETHOM Aeae. YTo-
OBl IPUBECTH CUTYAIIMIO B COOTBETCTBHE C KOHCTUTYIMEN, MOJKHO CAEAO-
BaTb HECKOABKHMM BapHUaHTaM, U yTpaTa OCllapuBaeMON HOPMOU CHABL -
AMIIb OAMH u3 HuX. KoHcturyruonubsyt Cya noctaHoBuA: '[IpusHaThH mep-
BOe TNPEANOJKEHHE YaCTU BTOPOU CTaTbu 96 YTOAOBHO-IIPOIIECCYAABHOI'O
KOA€eKca AaTBUM He COOTBETCTBYIOIUM cTaThe 92 KoHcTUTyImu /\aTBUIC-
KoU PecnnyOAMKH M HepAeMCTBUTEABHBIM C 1 MapTra 2004 ropa, eCAn 3aKOHO-
AATeAb He M3MEeHHUT IIPaBOBOEe pPeryAupOBaHHE AEATEABHOCTH aABOKATOB
Tak, YTOOBI OHO COOTBETCTBOBAAO cTaHpapTaM EBpormelickoro coio3a u EB-

2 Aeao Ne 01-05(98) O cOOTBETCTBMH HOPMEI YaCTH BTOPOH cTaThu 4 3akoHa "O TMOCOBMAX TI0 MaTepH-
HCTBY U OOAe3HM", YCTAaHOBAEGHHOM craThbeil 8 mpumsaroro 19 mions 1998 ropa Casiimoit 3akona "O
BHECEHMH M3MeHeHU# B 3akoH 'O 1mocobusx 1o MaTepuHCTBY M Goae3HH'", cTaThe 66 KoHcTHTyIIMM
AatButickoy Pecriybauku" // http://www.satv.tiesa.gov.lv/upload/01-05(98)R.rtf

13 CraTest 66 "CeliM €KEeropHO, A0 Hadara XO3SICTBEHHOTO TOAQ, OpUHUMaeT OI0AKET AOXOAOB M pac-
XOAOB TOCYA@pPCTBa, IIPOEKT KOTOPOTO BHOCHUTCSI KabWHETOM MUHUCTPOB.

Ecam CeliM mIpHHUMaET IIOCTAHOBAEHHNE, KOTOPOe CBSI3aHO C He IIPeAyCMOTPEHHBIMU B OIOAKETe pac-
XOAAMU, B 9TOM JK€ IOCTAHOBAECHHU AOAKHBI OBITH IIPEAYCMOTPEHBI TakyKe CPEACTBa, 3@ CUeT KOTO-
PBIX ITOKPBIBAIOTCSI AQHHBIE PACXOABL.

IMo ncrevennn Grop)KeTHOro ropa KabMHeT MUHUCTPOB BHOCHUT Ha yTBepykpaeHHe CeliMa oTueT 00 HcC-
moAHeHuU OropXeTra'.
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pormeiickoro CoBeTa U rapaHTUPOBAAO IIPABO HA CIIPABEAAUBBINU CYA B IIOA-
HOM oOBbeMe".

TakuM o6pa3oM, 3aKOHOAATEAIO Ha TO, YTOOBI CAEAATH BHIOOP - BHOCHUTH AU
nonpaBKy B 3akoH OO0 apBOKaType' MAM Ke AOIYCTUTh, YTOOBI OCIlapHBa-
eMas HopMa YTOAOBHO-TIIPOIIECCYAABHOT'O KOAEKCa yTpaTHAA CHAY - OBIAO
0TBeAeHO BpeMs ¢ OoKTA0pa 2003 ropa (BCTyIlAeHUe pellleHUs B CHUAY) A0 1
MapTta 2004 ropa. 3aKOHOAATEAB CAEAAA BBHIOOP B IIOAB3Y II€PBOI'O BapHaH-
Ta u B (peBpare 2004 ropa B CPOYHOM IOPSIAKE MPHUHSA 3akKoH "[lompaBKu
K 3akoHy "O6 apBokaType'. 3aKOH BCTyHUA B cuAy 1 maprta 2004 ropa.

B caydae HeMCIIOAHEHHUS 3aKOHOAATEAEM YCAOBUM HOpPMa TepsieT CHUAy. B
pemerun o AeAy Ne 2003-05-01 oT 3akoHOpaTeAs OBIAO HOTPeOOBAHO
KOHKPEeTU3UPOBATh AOAKHOCTHBIX AMI], AAG 3QIUTHl YeCTU U AOCTOMHCTBA
KOTOPBIX HEOOXOAUMO MCIIOAB30BATh YTOAOBHO-IIPABOBBIE CPEACTBA. YIIO-
MSHYTOE yCAOBHEe He OBIAO BBIIIOAHEHO, U CO AHSI, YCTAHOBAEHHOTO CYAOM,
YroAOBHEIM 3aKOH OOAee He IIpeAyCMaTpUBaeT OTBETCTBEHHOCTH 3a yIIeM-
AeHHe YeCTH U AOCTOMHCTBA T'OCYAAPCTBEHHOTO AOAYKHOCTHOIO AMIIA.

8. B mpakTuKe Tak)Ke BCTPEYAIOTCSI CAydau'!, KOTAQ pelleHHe C YCAOBUEM
KOMOMHHUPYETCA C COOTBETCTBMEM HOPMEIL. To ecTb Cya IpU3HAET OCIapH-
BaeMyIO0 HOPMY COOTBETCTBYIOIed KOHCTUTYIMM, HO C AOTIIOAHEHUEM, 4YTO
AOMNKHO BBIIIOAHSATBCSI KOHKPETHOE YCAOBUE.

ChaepyeT, OAHAKO, IIPHU3HATh, YTO TaKasd (POPMYAUPOBKA pelleHHs He COB-
CceM yYAQUHQ, TaK KaK OHa He CTUMYAUPYeT 3aKOHOAATEAsd IIPUBECTU B IIO-
PSAOK IIpaBoBOe peryaupoBaHue. [TosTomMy Takyio hOpMy MOYKHO IIpHUMe-
HATH AMIIB B CAyYasX, KOIAQ OocllapuBaeMas HOpMa II0 CyTH IIPaBUABHAE, HO
CYLLLeCTBYIOT IIPOOAEMEI C ee IIPAaBHABHBIM TOAKOBAHUEM U IIPHUMeHEeHUEeM.
[To cyirecTBy Takoe IIOCTAHOBAEHME YKa3blBaeT Ha TO, YTO HOpMa COOTBET-
cTByeT KOHCTUTYIIMU AMIIL B IIPEeACTaBAeHHOU CypOM MHTEpPIIPETAlluu CO-
OTBETCTBYIOIIeNl HOPMHBI.

3aKAlOUYEeHUe

CoOcTBEeHHO KOHCTI/ITYHI/IOHHBII\/II CYA YKa3adA, 4TO HeCeT OTBETCTBEHHOCTHb
3a TO, 4TOOBI €ro pelieHud B COHHaAbHOﬁ PeanbHOCTHU obecIieuynBaAd KOHC-
TI/ITYHI/IOHHBII‘/II IIOPSIAOK - IIPABOBYIO CTaOMABHOCTD, SICHOCTH U CIIOKOM-
ctBue. HecomHeHHO, KOHCTI/ITYHI/IOHHBII‘/T CY,A,, BBIHOCA IIOCTAHOBAEHUE,
AO/MKEH YUYUTBIBATH COIIMAABHYIO PEAABHOCTH M BCerAd OIleHHBATh, KaKHue
IIOCACACTBUS BBI3BOBET COOTBETCTBYIOIee pelleHue. OAHaKO KOHCTI/ITYL];I/I-
OHHBIN CYA He 00s3aH OTpa’>XaThb B peIlIeHUun Te COO6pa}KeHI/IE[, Ha OCHOBaA-
HUN KOTOPLBIX CYA OI€HHWBAA BO3MOJXXHOCTU HCIIOANHEHUA pelleHtd. 1o
CBf3aHO C TeM, 4YTO KOHCTI/ITYI];I/IOHHBIﬁ CY,A, OTpa>XaeT B pellleHUr AUIIb
APryMeHThl 1 MOTHUBBI, UMeEIOIIYe 3HaYeHHe B PaMKdaX KOHKPETHOT'O AeAd.

" Aeao Ne 2002-12-01 "O cooTBeTCTBUH MyHKTa 3 4acTH MepBOi cTaThu 12 3akoHa "O 3eMeABHOH pe-
dopme B ropopax Aarsuiickoit PecmyOoauku” cratbsiMm 1 u 105 Koncruryrun AarBuiickoir PecryOan-
ku" // http://www.satv.tiesa.gov.lv/upload/2001-12-01R.rtf



TeMm He MeHee KoHcTuTyIIMOHHBIN Cya 0043aH B paMKaxX KOHKPETHOTO Ae-
Ad OLEHUTH U COOTBETCTBHE OCIIAPUBAEMOU IIPABOBOU HOPMBI KOHCTHUTY-
UM B IleaoM. Takoe TpeOOBaHME BBITEKAET U3 3apa4¥ KOHCTUTYIIMOHHOIO
Cypa OCYyLIeCTBAATH IIPUHIIUII BepxOoBeHCTBa KoHcTUTynum, obeclieunBas
TaKMM O0pPa3oM KOHCTUTYLIMOHHBIN ITOPIAOK. OAHAKO B paMKaxX KOHKPET-
HOT'O AeAa 3HaueHUEe UMEIOT AUIIL apryMeHTHl, KOTOpble OOOCHOBBLIBAIOT
COOTBETCTBHE HUAM HECOOTBETCTBUE OCIIapMBaeMOM IIPaBOBOM HOPMBI IIpa-
BOBEIM HOpMaM Koucturynuu. Bece npoume coobpakeHus KOHCTUTYIIMOH-
Horo Cypa OCTAlOTCA TAUHOW COBEILATEABHOM KOMHATEHL.

B nmpaktuke KoHcTuryimonHoro CyAa BHIKPUCTAAAM30BAACS ITOAXOA, IIPEA-
noaararontudi, uro Cya o0si3aH M3AOKUTH COOOPa’keHUs, CBSI3aHHLIE C UC-
MIOAHEHUWEM PeIeHu, eCAU OHU 3aTPAaruBaioT Cephe3Hble BOMPOCH! JKU3HHU
TOCYAQPCTBa M oOmiecTBa. TakoM MOAXOA MOKHO CUMTATH IIPOIECCYAaAbHBIM
acmekToM roAmKaTyphl KoncturynmonHoro Cyaa, a uMeHHoO, KoHCcTUTYyIU-
oHHEBEIM Cypa COPMYAUPOBAA CAEAVIOIIYIO IIPOIECCYaAbHO-IIPAaBOBYIO HOP-
My'": ecAn ucnoaHeHue pemreHust KorcruryruonHoro Cyaa CyIeCTBEHHO
IIOBAWSIET Ha Ba’KHBLIN BOIIPOC JKM3HU IOCYAApPCTBa U ob1iecTBa, KoHCcTHTY-
nnoHHBIN CyA AOAJKEH OIPEAEAUTH OCOOBIM MOPSIAOK HCIIOAHEHUS - B pe-
IIeHrue HeOOXOAUMO BKAIOUUTH MHEePEeXOAHBIe IMOAOKEeHUS .

Ecan ocnaprBaeMast mpaBoBasi HOpMa CYIIIeCTBEHHO BAMSIET Ha OIOAKET TO-
CyAQpPCTBa M HEMeAAeHHOE HCIIOAHEeHUe pellleHus MOJKeT BhI3BaTh HeOAa-
ronpusgaTHEIE TOCAeACTBUSA, KoHcTuTyMoHHBIN CyA AOAKEH COOTHECTU WH-
Tepechl obIecTBa M obecreyeHne CTAaOMABHOCTU OIOAKeTa TOCYAApPCTBA.
Kpome Toro, cooTBeTcTByIOIHE BBIBOABI CyA AOAJKEH OTpPas3vuTh B perlle-
HUH, TaK KaK KOHCTUTYIUS sIBAsieT COOOM MpaBO Ha CIIPAaBEAAMBOCTE, a He
MeXaHUYeCcKoe HarpoMOKAEHUe OOIen3BeCTHBIX HOPM'™®,

B mHamen crpaHe cymecTByeT MHeHUe, 4TOo KoHcTuTynnonHs Cyp, HHTEp-
npetupyst Koucturynuto n 3akoH "O KoncturymuornHom Cyae", Tomea mo
IyTA "30A0TON CEPEAWHBI", CTPEeMSICh Ype3MepHO He Cy’KaTb U He PaCIIu-
PATH TPaHUIEl COOCTBEHHON KoMueTeHImu"”. UToOBl M30eKaTh CUTYyAlluy,
B KOTOPOM KOHCTUTYIIMOHHAS IPOBEpPKa IPUBOAUT K HAPYIIEHUIO ITPUHITN-
na pazpereHusa Baactu, KonctutynuoHHBIM CyA B CBOUX pelleHudaX n30e-
raeT (POpPMYAWPOBAHUS MIPABOBBIX HOPM WAM OIPEAEAEHHS TOTO, KaK HX
cAaepyeT (POpPMYyAMpPOBATH 3aKOHOAATEAO. TakuM 00pas3oM, MMeeT MeCTO
B3aMMHOE yBa’kKeHHe: 3aKOHOAATeAb NMPUHUMaeT BO BHUMAHWE 3aKAIOUe-
HUe, AAaHHOE B pe3yAbTaTe KOHCTUTYIIMOHHOM IIPOBEPKH, a KOHCTUTYITMOH-
HBIU Cypa yBa)kaeT CBOOOAY AEUCTBUU 3aKOHOAATEAS.

' Sniedzite G. Tiesnesu tiesibu jedziens, evoliicija un nozime Latvijas tiestbu avotu doktrina (Cuueasure I'. IToHs-
THe CYAEHCKOTO IIpaBa, ero 3BOAIONMS M 3HAYeHUe B AOKTPHUHE AAQTBUUCKUX IIPABOBBIX MCTOYHHKOB)
AOKTOpCKasg aAuccepranus, AaTBuMckuli YHuBepcurer, Pura, 2010. Aocrtynna: https:
//luis.lanet.lv/pls/pub/luj.fprnt?1 = 1&fn = F372913737/Ginta%20Sniedzite%202010.pdf, cTp. 85 - 93

'8 Pleps J. Satversmes 77. panta piemérosanas teorétiskie pamati (ITaerc SI. TeopeTHdYeCKHe OCHOBBI IIPHIMe-
HeHus ctatou 77 Koucrurynum). Jurista Vards, 13 utons 2004 ropa, Ne 26

' Nikujceva I. Satversmes tiesas pieci gadi: ieskats tiesas jurisprudence (Huxyabiesa . Iates aet KoHcTuTyim-
OHHOTO CyAQ@: B3TASIA Ha CYA€OHYIO IOPUCHPYAeHIMIO). Likums un Tiesibas, 2001, Ne 12
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IT'YHAPC KYTPUC, AAAA CITAAE. KOHCTUTYIHVOHHBIN CYA AATBUMCKOU PECITYBAMKU

SUMMARY

Legal protection of the Constitution cannot be executed without a proper
effective mechanism. It has been generally recognized that constitutional con-
trol is one of the most effective means of legal protection of the Constitution.

Any judgment adopted by the Constitutional Court impacts the constitu-
tional procedure. By expressing its legal opinion, the Constitutional Court
identifies mistakes of the legislator and accordingly arranges the legal sys-
tem of the State.

Decisions, wherein the Court has recognized anticonstitutionality of a legal
norm, require no particular implementation, though they may considerably
influence constitutional procedure. However, decisions wherein a legal
norm is recognized as non-compliant with a legal norm of a higher legal
force require introduction of certain amendments into the legal system.
This may take place in the following ways: 1) exclusion of a particular
norm; 2) improvement of a particular norm (introduction of amendments);
3) adoption of a new norm.

This is the necessity to amend normative regulatory framework that deter-
mines the way of execution of the decision and ensuring of constitutionality.

When adopting a decision regarding non-compliance of norms with the
Constitution, the Constitutional Court of the Republic of Latvia often faces
a situation when recognition of a legal norm as null and void as from the
date of publishing of a particular judgment of the Court might breach con-
stitutional procedure at a greater extent if compared to the anticonstitution-
al norm. Case-law of the Court shows that it is possible to solve the above
described situation by also ensuring a proper constitutional procedure.

According to the case-law of the Constitutional Court, it can be concluded
that the Court is committed to express its considerations regarding execu-
tion of the decision in case if the latter deals with material public and social
issues. Such approach can be regarded as a procedural aspect of jurisdiction
of the Constitutional Court, namely, the Constitutional Court has developed
the following legal procedural norm: in case if execution of a Constitutional
Court decisions may materially impact important public or social issues, the
Constitutional Court is committed to establish a particular procedure for
execution of the judgment by providing a transitional stage.

If a contested legal norm has a considerable impact on the State budget and
immediate execution of a particular judgment would cause negative conse-
quences, the Constitutional Court has the duty to balance interests of the
society and ensuring stability of the State budget. Moreover, the respec-
tive conclusions must be included in the judgment since the Constitutional
Court ensures the right to justice rather than imposes common norms.




POAb KOHCTUTYLHNOHHOI'O COBETA
B YKPEIIAEHUU KOHCTUTYLIMOHHOUN
3AKOHHOCTHU B PECIIYBAUKE KA3AXCTAH

AHAP XANUATAHOBA

Ynen Koncmumyuuonnoeo Cosema
Pecnybauku Kazaxcman

YBaskaeMble AAaMBI 1 TOCIIOAQ!

[ToszBoapTe oT nMenu KoucturynuonHoro Cosera PecniyOauku Kasaxcran
IIPUBETCTBOBATH YYaCTHUKOB KoH(epeHIIuN U BEIPA3UTh OTPOMHYIO OAQro-
AAPHOCThL ee OopraHu3aTopaM 3a MpUTAallleHue.

Ceropusainasa KondepeHnnusa nocssineHa o4eHb aKTyaAbHOU AAST BCeX Hac
TeMe - IIPaBOBBLIM IIOCAEACTBUSAM pelileHult Koucturyruonuoro Cyaa u po-
AU 9TUX pellleHUM B YKpPeNAeHUM KOHCTUTYIIMOHHOM 3aKOHHOCTU B CTpaHe.

OTa TeMa akKTyaAbHa, ITOTOMY YTO OT KOHCTUTYIIMOHHOTO TMOPSIAKA B CTpa-
He 3aBHUCHUT HAaCKOABKO 3TO TOCYAAPCTBO IMTPaBOBOE, HACKOABKO OHO AEMOK-
paTuyeckoe, CBETCKOe M COIlMaAbHOe. BepAb OCHOBHBIE TIpaBUAA TTOBEAEHUS
YyeAOBeKa U rpa’kAaHMHA, UHBIX CYOBEKTOB TOCYAAPCTBA pa3pelleHbl MMeH-
HO B KoHcTuTyrum - B OCHOBHOM 3aKOHe CTpaHbl. Tak Ha3biBaeMble "Me-
pa cBoOOABI" 1 "Mepa AO3BOAEHHOTO" OUYepumBalOTCS MMEHHO B KOHCTUTY-
yu. Ecam moHmMaTh KOHCTUTYIIMIO KaK OOIEeCTBEHHBIM AOTOBOP, HaIlpaB-
AEHHBIM Ha AOCTH’KeHHMe BCceoOInero 6aara, ¥ Kak MPOAYKT HaAllMOHAABHOMU
KYABTYPHBI, TOCKOABKY OHa, 9Ta KOHCTUTYIUSI TPUHSTA BCEHAPOAHBIM T'OAO-
coBaHMEM Ha PecmyOAMKaHCKOM pedepeHAyMe, KaK 3TO CAYYMAOCH B Ka-
3axctaHe 30 aBrycra 1995 ropa, TO CTaHOBUTCS OUYEBUAHBIM, UTO 3Ty ''Ma-
TEeMaTUKy CBOOOABI" HAAO HEYKOCHUTEABHO COOAIOAQTH YW BOCIPUHUMATH
KaK HEKYIO CaMOCTOSTEABHYIO IMeHHOCTD.

OT KOHCTUTYIIMOHHOTO TOPSIAKA B OAHOMW CTpaHe 3aBUCHUT KOHCTHUTYITMOH-
HBIM TIOPSIAOK B APYTOM, IIOTOMY YTO KMBEM MBI CETOAHSI B OAHOM TAOOAAb-
HOM AOMe, TAe BCe B3aMMOCBSI3aHO M BCe B3aMMO3aBUCHMO. AOKa3aTeAb-
CTBOM TOMY (MAM OAHMM M3 AOKA3aTEABCTB) SIBASETCS IIAOAOTBOPHAs Aes-
TeAbHOCTh KoMuccum 3a peMokpartuio depes npaBo Coserta EBpontsl (Bene-
IIMaHCKOM KOMHCCHUH), YAEHBI KOTOPON HAXOAATCS C HAMHU B TOM 3aie.

B Pecniybauke Kazaxcran obecrieueHne BepxoBeHCTBAa OCHOBHOrO 3aKOHA
Ha BCeU TEePPUTOPUU CTpaHBl ocyinecTBAdeT KoHcTuTynmoHHBIU CoBeT,
KOTODPBLIY CBOMMHU PeNIeHUsIMH He TOABKO CIIOCOOCTBYeT 3allluTe IIpaB u
CBOOOA, 94EAOBEKQ, HO M CO3AAET AEUCTBYIOIIEe IIPaBo.

Coraacuo Koncrurynum n Koncrturynyuonnomy 3akoHy "O KoHCTHUTYITUMOH-
HoMm CoBetre Pecniybaukm Kazaxcran" mpaBom oOpaleHusi B KoHCTUTYIH-
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ouHbIM CoBeT 00AaparoT: IIpesupenT Pecnyoauky, Ilpeacepatens Cenara,
[MpeapcepaTenb MaXkuanca, He MeHee OAHOU IIATOM Y4acTU OT OOIIero 4muc-
Aa penyraToB IlapaaMenTa, [lpeMbep-MUHUCTD U CyABl PeciyOauku.

K xomnetenuu KouctuTynnoHnHoro CoBeTa OTHOCATCS: PaCCMOTpPeHHe B
CAydae CIIOpa BOIIpOocCa O NPaBHUABHOCTU IIPOBeAeHUsI BHIOOPOB [Ipesunaen-
Ta PecryOauKy, pentyTaToB [lapAaMeHTa U IIPOBEAEHUST PeCITyOANKAHCKOTO
pedepeHAyMa; paccMOTpeHUe A0 TMoAnucaHus [Tpe3upeHTOM IIPUHSTHIX
[TaparaMeHTOM 3aKOHOB Ha UX COOTBeTCTBUe KOHCTUTYIIUM; pacCMOTpeHUe
AO paTU(UKAIIUN MeKAYHapPOAHBIX AOTOBOPOB PecliyOAMKU Ha UX COOTBET-
ctBre KoHCTUTyIUY; opUIlMaAbHOEe TOAKOBaHMe HOPM KOHCTUTYIIUH; Aada
3aKAIOUEHUS B CAyYasiX AOCPOYHOTO OCBOOOKAEHUS OT AOAKHOCTH [Ipe3u-
AeHTa CTpaHbl AMOO ero OTpeIleHus OT AOAJKHOCTH.

KpOMe TOTO, IIO pPe3yAbTaTaM 0606H_[eHI/I${ MMPAKTUKN KOHCTUTYIITMOHHOTO
IIPON3BOACTBA CoserT €)XeropHo HalIpaBAsIeT Hap]\aMeHTY IIOCAAQHHKE O COC-
TOAHUN KOHCTI/ITYI_[I/IOHHOI\/II 3dKOHHOCTHU B CTpaHe.

3a mepuop, cBoel AedTeAbHOCTH KoHCcTUTynMOHHBINM COBET NPUHAA OOAee
140 HOPMATHUBHBIX TOCTAHOBAEHMM, B KOTOPBIX AQHBI OPUITUAABHBIE TOAKO-
BaHUS KOHCTUTYIIMOHHBLIX HOPM O ITpaBax M CBOOOAAX YEAOBEKQ, HE3aBU-
CHUMOCTHA M CYBEPEHHOM IIpaBe TOCYyAApPCTBa, O TePPUTOPMAABLHOM IIEAOCT-
HOCTH, HEIPUKOCHOBEHHOCTU TPAHUI] U HEOTUYKAAEMOCTHU TEPPUTOPUH,
00 YHUTApHOCTH I'OCYAAPCTBA U IIPE3UAEHTCKOU (popMe MPaBAECHUS U MHO-
roMm ApyroM. Bcero mpeaMeToM KOHCTUTYIIMOHHOTO PaCCMOTPEHUsS OBIAU
MoAOJKeHMd 73-X craTelt OCHOBHOrO 3aKOHa.

Koncrurynuonnsi CoBeT BIIpaBe OIPEAEAUTH NOPSAOK UCIOAHEHUS IIPHU-
HATBIX UM pelleHul. ['ocypapCTBEHHBIE OPraHbl U AOAJKHOCTHBIE AUIIA 004-
3aHBI B CPOK, yCTAHOBAEHHEINI COBETOM, COOOIIUTHL €My O Mepax, MPUHSA-
TBIX BO MCIIOAHEHHE €ro pelleHud.

Hepepko B akrax KoHcturynmuonHoro CoseTa oOpalllaeTcsl BHUMaHUE
CyOBbEeKTOB 3aKOHOAQTEABHON MHUIIMATUBBEL Ha OTAEABHBIE aCIIeKTHI IIPaBO-
BOI'O peryAupoBaHus, TpeOylolye IPUHATHS 3aKOHOAQTEABHBIX Mep, KOTO-
pBle B IIOCAEAVIOIIEM peaAu3yroTcsa cocraBoM [IpaBureancTBa. M padoTa
3Ta BeAeTCs Ha CUCTEeMHOW OCHOBe, IIyTeM IIPUHATHS CclielluaArbHBIX [locTa-
HoBAeHUU [IpaBuTeabcTBa (16 ampeas 2008 ropa Ne 355) o mpuBepeHUIO
CHCTeMBI AeHCTBYIOIErO IIpaBa B COOTBETCTBUEe ¢ HopMaMu KoHCTuUTynuu
PecniyGamku KazaxcraH.

OAHUM U3 SIPKUX IPUMEPOB KOHCTUTYIIMOHHO-IIPABOBOI'O COAEUCTBUS cOa-
AAHCUPOBAHHOMY COOTHOIIEHHUIO ITYOAWYHO-IIPABOBBIX U YaCTHO-IIPABOBBIX
WHTEPEeCOB B IOCyAapcTBe sBAsgeTcss HopMmaTuBHOe IOcCTaHOBAeHMe Konc-
tuTynuoHHoro Coseta oT 15 okTa0ps 2008 ropa Ne8, rae KoHcTuTymos-
HbI COBET KOHCTAaTHPOBAaA HEPAaBHO3HAYHOCTH U PAa3HOIIAAHOBOCTH ITOHS-
TUHN "TOCypapCTBeHHas PYHKIUA" 1 "TOCypAapCTBeHHAas ycAyra'. B KOHTeKc-
Te AQHHOU IIPaBOBOM Io3unuu KoHCTUTYIIMOHHBIM COBeT OTMEeTHA, UTO Io-
CyAQpPCTBeHHas (PYHKIHS HOCUT ITyOAWYHO-IIPABOBOM XapaKTep, paclpocCT-
paHsgeTcss Ha HeOIrpaHWYeHHOe YHCAO CyOBEKTOB M MOJKeT OBITh OCHOBaHAa



Ha roCyA@pCTBEHHOM IIPUHY KA€HUU. ['0cypapCTBEeHHAsl YCAyTaA JKe SIBASeT-
Cs OAHOU M3 (pOpPM pearmnsaluyl OTAEABHBIX (DYHKIIMM TOCYAQPCTBEHHBIX
OpPraHOB, HOCUT IIPEUMYIIeCTBEHHO I'Pa>XAaHCKO-IIPABOBOM XapaKTep, OCYy-
LIIECTBASETCS, KaK IIPAaBUAO, MHAVUBUAYAABHO U Oe3 NpPHUMeHeHUsS IoCyAap-
CTBEHHOI'O IIPUHYKAEHUS.

[TpaBoBBIe MO3UIMHU, COoAeprKalllyecs B yKazaHHOM HopMaTHBHOM IIOCTa-
HOBAEHUU, OBIAU Pearr30BaHbl 3aKOHOM OT 2 anpead 2010 ropa nyrem BHe-
ceHUsl U3MeHeHUM B BropkeTHBIN KopeKe Pecnyoanku u 3akoH "OO6 apMu-
HUCTPATUBHBIX IIpOIleAypax”.

Takum oOpa3oM, ucroAHeHHe pelieHuit Korncruryruonnoro CoBeTta SBASI-
eTCcs CBOeoOpa3sHbIM 6apOMETPOM COCTOSHUS KOHCTUTYIIMOHHOMN 3aKOHHOC-
TH B CTpaHe. B 3TO¥ CBSI3W B IOPUAMYECKOM AUTEpAType COBEPIIEHHO CITpa-
BEAAMBO YKa3bIBAeTCS, YTO €CAW peIleHUus opraHa KOHCTUTYITMOHHOTO
KOHTPOASI HE WCIOAHSIFOTCSI UAU WCIIOAHSIFOTCSI HeHaAAeXKalluM 00pasoM,
TO TOPIEAUPYIOTCS IeAW, Ha AOCTU)KEeHHe KOTOPBIX OHU HallpaBAEHHI - 3a-
IIATa OCHOB KOHCTUTYIIMOHHOTO CTPOS, OCHOBHBIX ITPaB U CBOOOA YEAOBe-
Ka M rpakAaHWHA, oOeclieueHre BepXOBEeHCTBA KOHCTUTYIUM.

CTaOHUABHOCTD AEMOKPATUYECKOIO TOCYAAPCTBA IEPEXOAHBIX II€PUOAOB
CBsI3aHA HE TOABKO C IIPUHATHEM AUOepParbHOU KOHCTUTYLMH, HO U C CO3-
AQHUEM CHUCTeMBI TapaHTUU OT BO3BpaTa Ha3ap, OT IMOCAEACTBUN 'KOHCTH-
TYIMOHHOW ITUKAUYHOCTU'. Peub HMAET O TOM, YTO HEAOCTATOUYHO OAHOM!
AEKAQpAllUM KOHCTUTYIIMOHHBIX HOPM, @ HY’KHBI MEXaHU3MBbl, YTOOBI 3TH
HOPMEI peaAbHO paboTarm. M TakKuM BaKHBIM MeXaHM3MOM KaK pa3 TaKu
ABASIETCS CUABHBIM KOHCTUTYIIUOHHBIM KOHTPOAB B CTpaHe. TaKOM KOHT-
POAB IIO3BOASIET BBIIBAATH KOHCTUTYIIMOHHBIE OTKAOHEHWS, CIIOCOOHBIE
IPUBECTH K HETQaTUBHOM TpPaHC(OpMAaly KOHCTUTYIIMOHAAM3MA.

Taxk, B auBape 2011 ropa no obpamenuto 'raBel rocypapcersa H. A. Hazap-
OaeBa Koucturynuonuei CoBer KazaxcTaHa IIpU3HaA He COOTBETCTBYIO-
mmM Kouctutynmu 3akoH "O BHeCEeHMU W3MEHEHUS U AOIOAHEHUS B
Kouctrurynuio Pecnybankm KazaxcTaH', KOTOPBIM IIPEAYCMaTPUBAAOCH
IIPOAAEHME CPOKa IIOAHOMOYHUM AeUcTBYyIollero [Ipe3naeHTa Ha pecryOAn-
KAHCKOM pedepeHAyMe.

B sTOM CcBA3UM yMecTHO OTMeTUThb, uTO KoHcTuTynusa PecnyOamkm Kaszax-
CTaH COAEP’KHUT HOPMY O TOM, UTO OAHUM M3 OCHOBOIIOAAralOUINX ITPUHIIN-
IIOB AeATEABHOCTH PecIiyOAMKY 9BASIeTCS pPellleHre HauOoAee Ba’KHBIX BOII-
POCOB roCyAapPCTBEHHOM JKU3HU IIyTeM I'OAOCOBAHUS Ha PeclyOAUKaHCKOM
pedepeHAyMe, @ TakKKe 3aKpenadeT pedepeHAYM Kak (PopMy HeIOCpeA-
CTBEHHOI'O OCYILeCTBA€HMSI HAapOAOM CBOel BAAcTU. [IpuueM 3Ta HOpMa He
TOABKO AEUCTBYIOIasl, HO U PEaAbHO padOTalolas, IIOCKOABKY cama KoHc-
TuTynusa PecnyOanku KasaxcTaH (Kak OBIAO YKA3aHO BHIIIE) ObIAG IIPUHA-
Ta HapopoM KaszaxcTaHa MMEHHO Ha pecllyOAMKAHCKOM pedepeHpyMe.

HeB3upas Ha Bce 3Tu "cobaasHbl', KoHcTuTyrimoHHOMy COBETY YAQAOCh
HalPaBUTH 3TU COOBLITHS B KOHCTUTYIIMOHHOE PYCAO, paccMaTpuBas Konc-
TUTYIIUIO B IIEPBYIO OYepeAb dyepe3 IPU3My KOHCTUTYIIMOHHBIX IIPaB U CBO-
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6OA YenOoBeKa, He AaBad TeéM CaMbIM BO3MOJKHOCTU Ka3aXCTaHCKOMY KOHC-
TUTYOUOHAANU3MY CKATUTHCS B 6aHa.ABHYIO AEKAAPAIlHIO.

U a0 nmocranoBAeHne KoucturyruonHoro CoseTa, KOTOpoe cpa3sy >Ke Obl-
A0 TIOAAEPsKaHO ['AaBOM Halllero rocypapcTBa, Tak KakK B OoOpallleHUM K Ha-
poay Kazaxcrana 31 guBapsa 2011 ropa oH OOBSIBUA O CBOEM pPeIIeHUHU O
AOCPOUYHBIX BBIOOpax [Ipe3naeHTa, YKOPOTUB TeM CaMbIM COOCTBEHHBIE
ITOAHOMOUHUS TIOYTH Ha ABa TOAQ, AAeT HaM IIPaBO TOBOPUTH O Ba>KHOU PO-
An KoncrurtyrnuonHoro CoseTa B obeciedeHUN peskuMa KOHCTUTYIIMOHHON
3aKOHHOCTHU B CTpPaHe.

BAaI‘OAapIO 3d BHHUMAHHeE.

SUMMARY

The conference is dedicated to the legal consequences of decisions of the
Constitutional Court and their role in the enforcement of constitutional
legality in the state. This is an actual theme as the rate of legality and
democracy depends on the constitutional order in the state. The
Constitutional Council provides the rule of law of the Constitution to the
entire territory of the Republic of Kazakhstan and facilitates the protection
of Human Rights and Freedoms.

According to the Constitution and the constitutional Law on "The
Constitutional Council of the Republic of Kazakhstan" the right to appeal to
the Constitutional Council shall have: the President of the Republic, the
Chairman of the Senate of the Parliament, the Chairman of the Majilis of the
Parliament, deputies of the Parliament where they are not less than one fifth
of the total number, the Prime - Minister and the Courts of the Republic.

The Constitutional Council in accordance with the Constitution shall
decide with regard to the propriety the following, in cases of dispute: elec-
tion of the President of the Republic, election of deputies of the
Parliament, republic's referendum etc.

The Constitutional Council shall have the right to define the procedure
and the period for the implementation of the decisions. Thus, the imple-
mentation of the decisions of the Constitutional Council is a peculiar
barometer of condition of the constitutional legality in the state.

So, as it follows from the mentioned above only the declaration of consti-
tutional norms is not enough for the provision of the rule of law: the legal
system needs realistic mechanisms, such as a powerful constitutional con-
trol, to call the constitutional norms to life.




OBSERVATIONS SUR L’INCIDENCE DANS LE
DROIT INTERNE DES DECISIONS DE LA COUR
CONSTITUTIONNELLE DU GRAND-DUCHE DE
LUXEMBOURG DANS LE CADRE DE L’ORDRE

CONSTITUTIONNEL ETABLI

GEORGES SANTER

Counselor of the Constitutional Court
of Grand Duchy of Luxembourg

Si la Cour constitutionnelle n’a été instituée au Grand-Duché de Luxembourg qu’en
1997, une jurisprudence constante de longue tradition admettait le contrdle par les juri-
dictions de droit commun de la conformité des lois aux conventions internationales, et
plus particulierement leur conformité a la Convention de sauvegarde des droits de
I’homme et des libertés fondamentales (CEDH).

Les juridictions de fond ne procédaient par contre pas au contrdle de la constitution-
nalité des lois, mais depuis les années 1980, on notait une tendance croissante de ces
juridictions, surtout des juridictions inférieures, a se livrer a un tel controle.

Le législateur se trouvait contraint de réagir.

La révision constitutionnelle du 12 juillet 1996 a eu pour objet de consolider I’état de droit
luxembourgeois en introduisant un contrdle juridictionnel de la constitutionnalité des lois.

L’article 95ter de la Constitution, introduit a cette occasion, dispose que la Cour
Constitutionnelle statue, par voie d’arrét, sur la conformité des lois a la Constitution et
qu’elle est saisie, a titre préjudiciel, suivant les modalités a déterminer par la loi, par
toute juridiction pour statuer sur la conformité des lois, a I’exception des lois portant
approbation de traités, a la Constitution.

La loi du 27 juillet 1997 portant organisation de la Cour Constitutionnelle dispose en
son article 15 alinéa 2 que «la juridiction qui a posé la question préjudicielle, ainsi que
toutes les autres juridictions appelées a statuer dans la méme affaire, sont tenues, pour
la solution du litige dont elles sont saisies, de se conformer a I’arrét rendu par la Cour.

Le systeme de contréle ainsi introduit est celui du contrdle a posteriori de la confor-
mité des lois a la Constitution. La Cour est chargée d’un controle des lois applicables
a la situation juridique concréte.

La saisine de la Cour constitutionnelle se fait uniquement par voie de question préju-
dicielle posée par une juridiction de I’ordre judiciaire ou administratif, lorsque se pose
devant une telle juridiction la question de la conformité a la Constitution d’une loi
applicable a un litige qui lui est soumis.

La Cour constitutionnelle n’est donc pas saisie a I’initiative ni de justiciables partic-
uliers ni d’organes de I’exécutif ou du législatif.
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Par ailleurs, la compétence d’attribution de la Cour constitutionnelle est étroite, la
Constitution exceptant de son controle celui des lois portant approbation de traités
internationaux ( dont fait partie la CEDH).

Ce controle revient aux juridictions ordinaires, ce qui n’est pas sans poser de prob-
lemes. Compte tenu de ce que la Constitution luxembourgeoise garantit un certain
nombre de libertés publiques et de droits fondamentaux qui se recoupent avec ceux
garantis par la CEDH, la méme question peut recevoir des réponses différentes selon
que la réponse émane de la Cour constitutionnelle ou des juridictions ordinaires.

L’arrét de la Cour Constitutionnelle lie la juridiction qui a saisi la Cour
Constitutionnelle et lie encore les juridictions qui, en appel ou cassation par exemple,
peuvent avoir a traiter de la méme affaire. L’arrét n’a donc pas une valeur erga omnes;
il n’annule pas la disposition législative non conforme a la Constitution. Il appartient
au pouvoir législatif voire constituant de réagir le cas échéant aux conclusions de la
Cour en modifiant la loi ou la Constitution. Toutefois, une juridiction saisie d’une
affaire ne peut pas, respectivement n’a pas besoin de saisir la Cour Constitutionnelle si
cette derniére a déja statué sur une question ayant le méme objet.

(article 6 de la loi du 27 juillet 1997 portant organisation de la Cour Constitutionnelle:

«Une juridiction est dispensée de saisir la Cour Constitutionnelle lorsqu’elle estime
que

la Cour Constitutionnelle a déja statué sur une question ayant le méme objet»)

Si les décisions de la Cour Constitutionnelle n’ont donc en principe pas une force
juridique obligatoire générale qui aurait comme effet d’abroger la norme déclarée non
conforme a la Constitution, mais seulement un effet obligatoire limité au litige qui a
donné lieu a la question préjudicielle, il n’en reste pas moins que ces décisions ont,
indirectement, des effets dépassant le simple cas d’espéce, étant donné, comme indiqué
ci-dessus, que les juridictions ne sont plus tenues de saisir de nouveau la Cour
Constitutionnelle d’une question préjudicielle qui a déja été toisée par celle-ci si la juri-
diction entend se conformer a la décision de la Cour Constitutionnelle. Toutefois, si la
juridiction estime que la jurisprudence de la Cour Constitutionnelle ne peut pas trou-
ver application dans la cause qui lui est soumise, elle est tenue de la saisir d’une nou-
velle question préjudicielle.

En conclusion, la Cour Constitutionnelle ne contréle que la constitutionnalité des lois
et ne peut étre saisie que par renvoi d’une juridiction de I’ordre judiciaire ou de 1’ordre
administratif qui lui soumet une question relative a la conformité d’une loi a la
Constitution, question nécessaire pour rendre son jugement. Cette Cour n’a pas de
compétence spéciale pour vérifier la constitutionnalité des réglements d’organisation et
de fonctionnement du Parlement, respectivement du Gouvernement, et n’intervient par
conséquent ni de maniére directe, ni indirecte, dans 1’exercice du pouvoir législatif et
du pouvoir exécutif.

Actuellement, des discussions sont en cours pour modifier fondamentalement le sys-
téme mis en place depuis seulement 14 ans.



Il est prévu d’abolir le renvoi préjudiciel et de laisser aux juridictions de fond le droit
d’examiner outre la conventionalité des lois, comme elles le font depuis toujours, c’est-
a-dire la conformité des lois aux traités internationaux, la conformité des lois a la
Constitution et de créer, en abolissant la Cour Constitutionnelle, une Cour supréme
faisant fonction tant de Cour de Cassation que de Cour Constitutionnelle en ce sens
qu’elle serait saisie dans le cadre des recours ordinaires en cassation également des
questions de constitutionnalité.

Comme 1’exercice des voies de recours ( appel, cassation) ne s’impose toutefois pas
aux parties litigantes, il y a risque de contrariété de décisions sur le probléme de la con-
formité des lois a la Constitution entre les diverses juridictions ( juridictions de pre-
miere instance, juridictions d’appel, juridiction de cassation). Faut-il le cas échéant
envisager un droit du Procureur général de saisir la Cour supréme d’une question de
conformité d’une loi a la Constitution?

Finalement, il se pose la question s’il n’y a pas lieu de saisir la Cour d’un droit d’in-
jonction pour faire changer une loi déclarée anti-constitutionnelle par le pouvoir 1égis-
latif.

PE3IOME

KoucturynuonHseii Cyp ObIA yupeXAeH B Beamkowm ['eprjorctse ArorceM-
Oypr TOABKO B 1997 ropy, HO AQBHGA TPAAUIINA CYA€OHOU NMPAKTUKU IIPU3-
HaBaAa KOHTPOAB CO CTOPOHBI CYAOB OOIelM IOPUCAUKIIUM 3a COOTBET-
CTBUEM 3aKOHOB MEKAYHAPOAHBIM KOHBEHIIUSAM, B YACTHOCTU UX COOTBET-
ctBueM EBpOIlelNiCKOM KOHBEHIMU O 3alllUTe IIPaB YeAOBeKa M OCHOBHBIX
cBoOop, (EKITY).

B To>xe BpeMsi CyAbl IepBOM WMHCTAHIIMK He OCYIIECTBASAM KOHTPOABL 3a
KOHCTUTYIITMUOHHOCTBIO 3aKOHOB, HO ¢ 1980 ropa OblAa OTMedeHa pacTylllas
TEHACHITUSI OCYIECTBAEHUS ITIOAOOHOI'O KOHTPOASI CyA@MH, OCOOEHHO HH3-
MINX WHCTAHITHH.

3aKOHOAATEAb OBIA BBEIHYKAEH OTPEarupoBaTh.

Koncrurynuonnasa pedopMa oT 12 uroaa 1996 ropa OBIAO HaAIlpaBA€HA Ha
YKpellAeHle BepPXOBEHCTBA IIpaBa I'oCypapcTBa /AIOKCeMOYPr IIyTeM BBeAe-
HUS CyA€OHOI'O KOHTPOAS 3@ KOHCTUTYLIMOHHOCTBIO 3aKOHOB.

Crarpst 95ter KoHCTUTYIIMM, BBEAeHHas IO 3TOMY CAydalo, IIpepAycMaTpu-
BaeT, uro KoHctuTyrnuoHHbM Cya NPUHUMAaeT pelleHus O COOTBETCTBHUU
3aKOHOB KOHCTUTYIIMHU IIPU IPEABAPUTEABHOM OOpallleHNuH BCeX IOPUCAUK-
UM B IOPSIAKE, YCTAHOBAEHHOM 3aKOHOM, KPOMe 3aKOHOB O COOTBETCTBHUU
AOroBopoB KoHCTHUTYLIMU.

3akoH oT 27 utorg 1997 ropa o0 opranmsanum KoHcturymuonHoro Cyaa
pepycMaTpUBaeT B MyHKTe 2 cTaTbu 15, 9TO "CyaA, KOTOPBIM OOPATUACS C
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BOIIPOCOM, KaK M BCe APYTHe CyABI, IPU3BaHHbIE BEIHECTH PEeIeHUs IO TO-
My JKe AeAy, OOsI3aHBI DU PEIIeHUH CIIOPOB IPHUAEPIKUBATHCS PEIIeHUs,
BeIHeceHHOTO KoHcTuTynmonusiM Cypom”.

CucreMa KOHTPOAS, BBepeHHass KOHCTUTYIUEH, - 3TO MOCAEAYIOUINN KOHT-
POAB 3@ COOTBETCTBMEM 3aKOHOB KoHcTuTynuu (a posteriori).

Pemenne Koncturynnonuoro Cyaa BAIeTCs 00s13aTEABHBIM AASL CYAQ, KO-
TOpBIU oOpaTtuAcsa B KoucTurynuorHHBIN Cya, @ TakKKe AAT APDYTHX CYAOB,
KOTOPBIM IIPUAETCSI PACCMATPUBATh TO JKe AEAO, BO3MOJKHO, B AlleAAIIIMOH-
HOU MAM KAaCCAlMOHHOU HMHCTAHOUM. [IpuHATOe pellleHHe He HMeeT CUAY
erga omnes, OHO He OTMeHsSeT 3aKOHOAATEAbHOEe IOAOKeHHe, IIPOTUBOpe-
yamee KoHcTUTynun. OTO 3aKOHOAATEABHOM BAACTU HAAAEKUT Pearmpo-
BaTh Ha BBIBOABI KoHcTuTynmoHHOro Cypa IIyTeM BHECEHUS IIOIIPABOK B
3aKOH AU KOHCTUTYIIHIO.

B HacTosIee BpeMs BEAYTCS AUCKYCCHUM O KOPDEHHBIX U3MEHEHHUAX B CHUC-
TeMe, AeUCTBYIOIle yKe 14 aer.

ITharUpyeTCca OTMEHUTH NIpeABapuTeAbHOe oOpaieHue B KC u mpepocra-
BUThb CyAAQM II€EPBOM WHCTAHIIUW, KPOME IIpaBa AAQABHEUIIEro W3y4eHUs
KOHBEHIIMOHHOCTH 3aKOHOB, KaK 3TO OBIAO BCErAd, TO €CTb COOTBETCTBHUS
3aKOHOB MEJKAYHAPOAHBIM AOTOBOPAM, TaK >kKe IIPAaBO Ha PacCMOTpPeHUue
COOTBETCTBUS 3aKOHOB KOHCTHUTyOIMH M CO3paTh IIyTEM YIPA3AHEHUS
Koucrturynuonroro Cyaa BepxosHeii Cypa, BBEICTYIAIOIIUM U B KaueCTBE
Bepxosuoro Cyaa, u Korncrturynuonsoro Cypa MW pacCMaTpPUBAIOIINU 4Ye-
pe3 oObIUHBIE anleAranuu B BepxosHbIM Cyp, TAaK)Ke BONIPOCH KOHCTUTYIIU-
OHHOCTHU.

OpAHAKO TakK KakK HCTIAM He BCerpa TpeOYyIOTCHA TaKHe CPEeACTBA IIPAaBOBOMU
3alIUTHI, KaK alleAASINs, Kaccallys, TO eCTh PUCK IIPOTUBOPEUMBLIX perlie-
HUM PA3AUYHBEIX CYAOB (CYABI IIEPBOM WHCTAHIIUU, AIEAASIIMOHHBIE CYABI,
CyA KacCCalMOHHOW WHCTAHIMK) IO BOIPOCY O COOTBETCTBHUM 3aKOHOB
Koucturynuu. MoskeT OBITh, HY’KHO PacCMOTPETh BO3MOJKHOCTH IIpaBa
oOpameHua ['eHeparbHOTO NIPOKypopa B BepxoBHBIN Cya IO BOIIPOCY CO-
OTBEeTCTBUS 3aKoHa KoHcTUTyImu?




YKOPEHEHWUE KOHCTUTYLIMOHAAN3MA
N KOHCTUTYLHNOHHOI'O ITPABOCYAUA
B CTPAHAX-YHACTHHNILAX
KOHTUHEHTAABHOW TTPABOBOM TPAAUIINU

KOHCTAHTUH APAHOBCKUM

Cyobss Koncmumyuuonnoeo Cyoda Poccuiickou Pedepayuu

KOHCTI/ITYU;I/IOHHBIQ CYABI I X pellleHKs He IIPOCTO 3alllUIlatoT KOHCTI/ITY-
IO, HO BBIIIOAHAIOT CO3UAATEABHYIO pa60Ty B YCTpOfICTBe 1 IIPOABUHIXKE-
HUW KOHCTUTYIUOHHOTI'O IIpAaBa, OIIpeApeAdd y4aCTb ero B OAMBKUX U B OT-
CPOYEeHHBIX ITOCAEACTBUAX. O,A,HaKO B OCMBICA€HHHM TOI'O, HACKOABKO BOCT-
pe6OBaHO KOHCTUTYIIMOHHOE IIpaBOCyAle, HEeU3AUIIIHEe BBISICHUTH U COCTO-
sdH1e COOCTBEHHO KOHCTUTYIIMOHAAW3MaA.

KOHCTUTYIITMOHAAM3M HEAB3sI COTBOPUTH OAHUM AMIIL yUPe’KAEHHeM OCHOB-
HOro 3aKoHa. BeamkoOpuranud, HoBas 3eraHpus poBean 0e3 HeEro BCHO UC-
TOPHIO, ero HeT B l3pannre U AO IIOCAEAHETO BPeMEeHHU ero NPUCYTCTBHUe He
ObIn0 oueBUAHBIM B Kanape, Ascrpuu, llIBenuu, @OuuagHAuU. Boablryio
YaCTh UCTOPUU KOHCTUTYIUS IPOAEAAA], IPUHUMAasA (hOPMYy AAPOBAHHBIX (Aad-
JKe BAAAEABUECKUX) XapTHUM, KBA3UCOTAAIIEHUN, CBI3aHHBIX U Pa300IEHHBIX
COYeTaHUM CTATyTHOTIO, IIpelleAeHTHOro, OOBIYHOTO IIpaBa. DaKThl €€ UCTOPU-
YeCKOU >KM3HM TAaKOBBI, YTO Ha CBET KOHCTUTYIIUS IBUAACH IIPEKAE OCHOBHO-
rO 3aKOHQ, 0OAEKAACh B HETO II037Ke U BCE elll€ He NoBceMeCTHO. OTCyTCTBUE
OCHOBHOTO 3aKOHA B psiAe OACTHOHOB KOHCTUTYILIMOHAAM3MA - He 3KCIlecC U
He yYacTHad MyTanud. EcCAM KOHCTUTYIIMIO MCKATh AWIIL B OCHOBHOM 3aKOHE
UAM B CAOBECHBIX OOO3HaueHMsIX, TO BeamkoOputanum ¢ HoBoul 3eraHpueint
B KOHCTUTYIIMOHAAW3Me HY’KHO OTKa3aTh M 3alMcaTh B KOHCTUTYLMOHHBIE
rOCyAapCTBa, CKaKeM, aOCOAIOTHYIO MOHAPXHUI0 OMHpPATOB, McaaMckyro Pec-
nyoauky WMpan maum KHAP. CaepoBaTeABHO, YCTA@HOBUTH KOHCTUTYILIMIO OA-
HHUM AHUIIb @KTOM yUpPe’KA€HHS OCHOBHOT'O 3aKOHA HeAb3d, TeM OoAee, UTO He
BCe OCHOBHBIE 3aKOHBI COAEP’KAT U BBEIPA’KAIOT COOOM MMEHHO eé.

KOHCTI/ITYU;I/IH - 9TO O6HLHOCTB HpaBOHOAO}KeHHﬁ, TaK MAWM HMHA4Ye O(bOpM-
A€HHAs, ollpepensieMasd HAIIWMOHAABHBIM IIOAWMTHUKO-IIPABOBBIM 06pa30M
JKHU3HU, KOTAA TOT CAepAyeT IIPpUHIOWUIIAM HAPOAHOTO CyBepeHUuTeTa, HeOT-
Ty >KAAEMOCTHU I'PAXKAAHCKUX CBO6OA, BEPXOBEHCTBY IIpaBad U IIOAUWHACT UM
HY6J\I/I‘IHYIO BAACTB. CYAI/ITI: O TOM, CAOXHUAACH AWM KOHCTUTYLIUS U €CTh AU
K Hel IIPEAIIOCBINKHY, IIO3BOASIET COCTOAHUE HOAHTHKO-HpaBOBOfI AeﬁCTBH-
TEABHOCTH, TAE OCHOBHOM 3aKOH - CymeCTBeHHOe, HO He eAWHCTBEHHOEe U
Ad>Ke He o0sizaTeAbHOE YCAOBUHE.
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B ykopeHeHUU KOHCTUTYLIMOHHOIO IIPaBa, KOHCTUTYLIMOHHOM IOCTUILIMU U B
eé CIIOCOOHOCTU COAEMCTBOBATH KOHCTUTYIIMOHAAU3MY MHOTOE IIpeApela-
eT IIPOUCXO’KAeHMe KOoHCcTuTyuuil. Ilo 3TOMy NOpuU3HAKy OHU YCAOBHO
AEAITCS Ha OPUTMHAABHBIEe KOHCTUTYLMU U KOHCTUTYLWUM 3aUMCTBOBaH-
Hble. OPUTUHAABHBIMU TTO3BOAUTEABHO CUUTATh T€ M3 HUX, UTO CAOKMAUCH
B AAMTEABHOM CaMOPAa3BUTHUU HAPOAOB, AAS KOTOPBIX KOHCTUTYLIMOHHOE
OpaBO CTAaAO €CTECTBEHHBIM MAOAOM MCTOPUU - KaK CBOEM COOCTBEHHOMH,
TaK W TOM HCTOPUHU, KOTOPYIO OHHU IIPOKUAU COOOIa C 3THUYECKU
POACTBEHHBIMM HApPOAAMM OAU3KOU KYABTYpPHI. KOHCTUTYIIMOHHASA reorpa-
(U TO3BOASIET AYMaTh, YTO OOAAAATEAN OPUTHHAABHBIX KOHCTUTYIIUH - 3TO
cTpaHbl eBpornelickoro 3anapa u CILIA, oOpa3oBaHHBEIE C PELIAOIINM WUAU
BAMSATEABHBIM y4acTHeM HeMIleB, aHTAOCAKCOB, CKAHAMHABOB U APYI'UX Ha-
POAOB I'epMAHCKOIO KOPHS, TATOTEIOIIUX K IIPOTECTaHTCKOMY HMHAUBUAYA-
An3My. KOHCTUTYyIIUU 3TUX HAapOAOB BBIPDOCAU B COOCTBEHHOU UX KYABTYPE,
B HEIIPUHYKAEHHOU, XOTSI U CAOKHOU 3BOAIOIIUU.

3amMCTBOBaHHBIE KOHCTUTYIIUH, KOTOPBIX, 3aMeTUM, OOABIITUHCTBO, UMEIOT
WHOE MPOUCXOKAeHME. [TOIBASIOTCS OHU TaM, TA€ MeCTHas HallMOHaAbHAas
cpepa caMa 1o cebe KOHCTUTYIIMOHAaAW3Ma He pa3BHBaAd, HO CTpaHa BOC-
IIPUHSAQ €TO MHCTUTYTHI, HAPSIAY C ADYTUMU KYABTYPHBIMHU 3aMMCTBOBaHU-
SIMU, OT CTPaH-HOCUTEABHUI] KOHCTUTYIIMOHHOMN TPaAWUIINN. 3aUMCTBOBAHUS
TAaKOTO POAA IIPOTEKAIOT B 06CTAHOBKE KOAOHHAABHOM, BOGHHOM, SKOHOMMU-
YeCKOM, TTOAUTHYECKON W APYIMX BHAOB 3aBHUCHUMOCTH, OOAee WAV MeHee
3HAYUTEALHON. B TeXHMYECKOM CMLICAC 3aMMCTBOBaHME OLIBAeT CIIAOII-
HBIM, KOTAQ ITOAYYaTeAb BOCIIPHHUMAET KOHCTUTYIIMOHHOE IIPaBO IIPEUMY-
II[eCTBEHHO OT OAHOTIO "AOHOpA", 4TO CAydYaeTCs PeAKO, AUOO KOMIIMASIIN-
OHHBIM, KOTAQ@ KOHCTHUTYITMOHHBIM MaTepuaA IMOCTyIlaeT B HAITMOHAABHYIO
IIPaBOBYIO CPEAY M3 KOHCTUTYILMH Pa3HBIX MHOCTPAHHBIX T'OCYAQPCTB, He-
peako "depe3 TpeTbu pyku'. Ho B o06cyKpaeMOM BOIpoOce Ba’KHBI He
CTOALKO MCTOYHHKH 3aMMCTBOBAHUSL, CKOALKO €TI0 IIOCACACTBUSI.

[MTocAepCTBUSI KOHCTUTYIIMOHHOTO 3aMMCTBOBAHUSI OTAWYAIOTCS B 3aBUCH-
MOCTH OT €TO CIIOCOOOB M APYTUX OOCTOSTEABCTB. B OAHUX CAyYasix OHO CO-
BEPIIHUAOCE BCAEACTBHE IIePEeHOCa Uy’KOW, OOBITHO aHTAUMCKOU, KYABTYPHI
TP MACCOBOM IIepeMeIleHUM €€ HOCUTEAeM W CIAOIIHOM BBITECHEHUU
KYABTYPBI MeCTHOU. TaK CAYYMAOCH, HampuMmep, Ha TeppuTopusax KaHapb!
UAM ABCTpaAWH, TAe KOHCTUTYIIMS, He MMes, padyMeeTcs], HUKaKUX MPeA-
ITIOCBEIAOK K CBOEMY TIOSIBAEHUIO, TBEPAO YKOPEHMAACHh BCAEACTBHUE KOAOHU-
3aIliy Ha 'YUCTOM IIPOCTPAHCTBE M MTOAOATY OCTaBaAaCh B TECHOU 3aBUCH-
MOCTH OT KOHCTUTYITMOHHOT'O ITpaBa METPOIIOAWH, A@Ke B €AMHCTBE C HUM.
Apyroe Aeno, ecAr KOHCTUTYIUST BXOAUT IT0A KOAOHMAABHBIM, BOEHHBIM,
SKOHOMHUUYECKUM, MOPAAbHBIM AABAEHUEM B UYKYIO AASI CeOs KyABTYPY,
OOBIYHO OCAAOAEHHYIO TeM, YTO CTpaHa Mepe’kruBaeT BpeMs yIapKa Ipesk-
HeM TOCyAapCTBEHHOCTH, XO3IUCTBEHHOTO PACCTPOMCTBA, ITUUECKOM AeT-
PaAaIy, MOPAABHOTO HAU AdKe (PU3UIECKOTO OECCUAMS AIOAEH M TOMY
MTOAOOHOT'0, BIIAOTH AO BOEHHBIX TTOPAa’KEHUU HUAU MTOOEA, B KOTOPBIX HAPOA,
WHOTA@ UCTOIIAETCS He MeHbIne. TakoMy KOHCTUTYIIMOHHOMY 3aMMCTBOBA-



HUIO oOecrieueHO OoAee UAM MeHee 3HaUUTEeAbHOe COIPOTUBAEHUE - TO AU
OTKPBITOE M pelnuTeAbHOe, Kak B Mpane 1979 ropa, To AU BA3KOE U HeSB-
HOe, KOTAQ KOHCTUTYLIMOHHOE IIPaBO IIPOXOAUT I1epepabOoTKy, UHOTAQ CTOAB
OCHOBATEAbHYIO, YTO OCTAETCS AMIIL BUAUMOCTb KOHCTHUTYIUN.

KoneuHO, 3TO KraccupUKAIIMOHHAA CXeMa, KOTOPYIO HY’)KHO AOIIOAHSTH
Ba’KHBIMM HIOQHCAMM, HauMHas C AMHACTUUYECKUX BAMSIHUN M 3aKaHUMWBasd
OAM30CTBIO KYABTYP-KOHTAKTEPOB. KaK HHM CTpPaHHO, HO 3aUMCTBOBAHUIO
WHOM pa3 CIoCOOCTBYeT IPUCYTCTBUE OIIACHBIX cocepel. Tak, IOxuasa Ko-
pes B3g9AacCh OBl 3@ KOHCTUTYLIMOHHOE IIPAaBO He CTOAb CTAPATEeABHO U, OBIThH
MOJKeT, IIPOAOAKAAA OBl YepeAy BOEHHBIX XYHT, He MMel OHa COCEACTBA C
Ceseproit Kopeelt, ¢ Kurtaem u CoBeTckuM COHO30M U HY’KABL B COIO3HU-
yecTBe CO cTpaHaMu 3arapa, ocobernHo CIIIA. Coio3 TakKoro poaa 00S3bI-
BaeT 3aBUCHUMYIO CTOPOHY OBITH He IIPOCTO AOSABHOM, HO CTaTh B IIOAOJKE-
HHe "cBoero' B OTHOIIEHMUSIX CO 'CBETOYEM KOHCTUTYIIMOHHOU AeMOKpa-
Tun". [loxokuM 0Opa3oM BAMSATEAbHAs 4YacTb I'PY3WHCKOTO PYKOBOACTBA
CaMBIM CTapaTeAbHBIM O0pa3oM IIpeAbSBASET BCEMY MUPY U, OCOOEHHO,
CLIA cBoOrO CTpaHy KakK IIAOILIAAKY, Ha KOTOPOM HOBBIM KOHCTUTYLIMOHA-
AU3M IIOOEAHO TOPIKeCTBYET.

Ho, ocTaBasdst 9T M ApyTrue IMOAPOOHOCTH B CTOPOHE, MOYKHO BCE JKe yT-
BEpPIKAATH, YTO KOHCTUTYIIUM, 3aUMCTBOBAHHBIE TTOA AABAEHHWEM, B COCTOSI-
HUW 3aBUCHUMOCTH KAET HeIlpocTas cyabOa. [TpoBoaprMbIe peOpPMEI U TIPHU-
HSITHMEe OCHOBHOTO 3aKOHAa He IIpPeApeIaloT KOHCTUTYIHMOHHBIN ycrex. OH
OIIPEAEAsiETCS TAABHBIM 00pPa3oM TeM, PEeIIUTCS AW HapOA C YCTOSBIIEMCS
KYABTYPOU Ha KOpPeHHBIe N3MeHEeHHUSI BCeU COBOKYITHOCTU CBOUX HABBIKOB,
ITPEACTaBAEHUN O AOOpe U 3Ae, STUUYECKUX, PEAUTHUO3HBIX, SdKOHOMUYECKUX
cTaHAApTOB. HeAb3st 5ke, B caMOM AeAe, TIOAYYaTh OAMH AUIIb KOHCTUTYIIN-
OHAAW3M, OTKAOHSIS APYTHE YaCTU KYABTYPHI, ero OKPYy’Karollel, BKAIOYas
PBIHOK, 3THYECKHA OAOOpSieMbIe CTSI>KaTEABCTBO M TTOKAOHEHNE AUIHOMY yC-
nexy, KOHKyPEeHIIUIO KaK MPUHIINI KU3HU. KOHEeYHO, YeAOBEK - CYIIIeCTBO
rubKoe, HO He HAaCTOABKO, YTOOBI CBOOOAHO OTPEeKaThbCs OT CBOero obpasa
KU3HU. AaKe OTAEABHO B3SITBHIM OMUTPAHT MPOXOAUT AAAITAIIAI0 OTHOCH-
TEeABHO TPyAHO. HecpaBHEHHO CAOJKHEEe AQIOTCSI TTepeMeHBI AIOASIM, OCTaB-
IIMMCS B HAIlMOHAABHOM CpeAe, KOTAd K AMYHOM WHEPIMU AOOaBASETCS
COTIPOTUBAEHUE CAOKUBIIEHCS TPAAUIINMN,

BoAabliag 4acTh 4eAOBeUeCTBa, He MCKAIOYasag CTpaHbl BocTtouHoit EBpOIEI,
IIPOBEAA CBOIO UCTOPHIO M IIPOAOAJKAET JKUTh HE COBCEM B KOHCTUTYIIMOH-
HOM M3MEepEeHUU UAU COBCEM Aa>ke He B HEM. B MeuTaTeAbHOCTH MOKHO
YBepAThb ce0d B TOM, YTO KOHCTUTYIIMOHAAU3M AABHO y’Ke CTaA MUPOBBIM
AOCTOSTHWEM, YTO 3TO BIIOAHE COBPEMEHHBINM, CBOOOAHBIM OT IIYT IIPOIIIAO-
TO, BCEM OTKPBITHIM U YHUBEPCAABHBIU TPeHA. MOKHO CUYUTATh OT’KUBIIIEN
CBOM BeK, NepUPepUNHON Y4aCcThI0O MUPOYCTPOUCTBA UCAAMCKYIO U AaAbHe-
BOCTOYHYIO TTIOAUTUKO-ITPABOBBIE TPAAUIIUHN, @ TO U ITIOPOAHUTH UX C KOHC-
TUTYIIMOHAAM3MOM, OIyCKad, MPaBAQ, Ty YaCTHOCTh, YTO IBUAUCH OHU Ha
CBET MHOTUMHU CTOAETHUSIMUM PaHbIlle, 4eM CTAaAU MPOOUBATHLCS MEePBhIE POCT-
KM KOHCTUTYIIUOHHOTO TIpaBa. MO>KHO He OpaTh B PACUET COITUAAUCTHYEC-
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KUX, aPUKAHCKUX TPAAULIMUA UAU IIOAAraTh, YTO KOHCTUTYLMS 3AACTHUYHA
U BMECTUT B Ce0sl 4TO YTOAHO, He BBIHY’KAAs HApOA OTPEKAThCS OT CBOMX
OCHOB PaAUd KOHCTUTYLIJMOHHOrO OOHOBAEHUS. B KOHIle KOHIIOB, U CaMoO IIO-
HATHE KOHCTUTYIIUU MOJKHO AUIIUTH €ro COOCTBEHHOI'O CMBICAQ, UCTOAKO-
BaTh KOHCTUTYIIVIO B €€ IIPSIMOM 3THMOAOTHY, TO €CTh BUAETh B Hel "ycTa-
HOBA€HHUe" U, IOCKOABKY BCe HapOABI UMEIOT CBOU YCTAHOBAEHUS, PEIIUTh,
YTO U KOHCTUTYLUS IIPUCYIIA Ka’KAOMY M3 HHUX. BooOlle, mpu HY>KHOM
HACTPOEHUHU BBIAATH JKeAdeMOe 3a ACMCTBUTEAbHOE U YIYCTUTH CYIEeCT-
BeHHBIE IIOAPOOHOCTHU U3 BUAA HECAOKHO. M Toraa ocBoeHHe KOHCTUTYIIUHN
IepecTaHeT IyTaTb M3AEP’KKaMU M pUCKaMu. Torpa M OTKa3 OT ONOPHBIX
JacTel HAIMOHAABHOU 3TUKU He ITOKAKeTCS HEeU30e KHBIM.

Ho ecAu OTHOCUTH KOHCTUTYLIUIO K 00Opa3y >KHU3HH, TO OJKUAQAHUS IIPUAET-
cs TIOMeHATh. Beab AI0OOM BUA >KM3HU oOOpeTaeT B XoAe (puAoreHesa
COOCTBEHHBIM HAaOOp KaueCTB, HEPYLIUMEBIX CB43eM M OOpa3oBaHUM, 00ycC-
AOBAEHHBIX IIPOUCXOXKAEHUEM U OOCTOSAATEALCTBAMM PAa3BUTHS, OCOOEHHO
paHHero, KOTrAa MPOUCXOAUT BIleUaThIBaHWE (MMIPUHTUHT) IepBOOOPa30B.
KaxuM OBl OTKPBITBIM U AOCTYIIHBEIM KOHCTUTYLIMOHAAW3M HM Ka3aACd, yC-
BOUTH €ro KaK TaKOBOUW MO’KHO AMIIIL BMECTe C €T0 apXeTUIlaMu, TPUHITU-
IIaMy M Aa’Ke HAAIO3USIMM BPOAE TOM, KOTopyio "aokazar" Tomac Asked-
depcon B Aeknraparum HezaBucumocTu CLIIA, BhIpaBasg 3a "caMOOYEBUA-
HYIO UCTUHY' TO IOAOKEHUeE, YTO "BCe AIOAU POKAEHBI CBOOOAHBIMU U PaB-
HBIMU U HapeAeHBI Co3paTereM OT POKAEHUS HEeKUMU HeOTUy’ KAAeMBbIMU
npaBaMU...". V1 Kak OBl CIIOPHO HM BBITASIAEAU MCXOAHBIEe KOHCTUTYIIMOHHbBIE
Ha4yand, HO CaMOBOABHBIE BMeIIIAaTEABCTBA U OTCTYHIAEHUS OT HUX OO0eIaroT
yTpaTy MNPeuMYIIeCTB, PajAd KOTOPBEIX M COBEpLIaeTCs KOHCTUTYIIMOHHOE
OOHOBAeHUe. KOHCTUTYIINS, eCAU OHa YKOPEHUAACh, He MOJKET OBITh CPeA-
CTBOM, KOTOPBIM IIOAB3YIOTCS IIO0 Mepe TOro, KaK sIBUTCA B HEM HY>KAQ, U KO-
TOpPOEe MOKHO AO BPEMEHM OTCTaBUTh, KOTAA €CTh YTO-TO OOAee TTOAXOAS-
mee. M mpenmyiecTBOM KOHCTUTYIIUSL MOJKeT CTaTh He TOABKO U He CTOAb-
KO IIOTOMY, 4TO OT He€ >KAYT IOAB3BI, CKOABKO OTTOTO, YTO OOIIEeCTBO AO-
A€l IIPO’KMBaeT KOHCTUTYIIMIO KaK CyAbOy pajpy Heé CaMOM, CAeAyeT ey,
HY>XKAQeTcsl B Hell 0e30TYETHO U YyBCTBYeT B Hel IJeHHOCTU BEICIIETO KAAC-
ca. HeAb3q IIOAYUHTh HU KOHCTUTYLIMOHHOI'O IIPaBa, HU IIOAOKUTEABHOM OT
Hero IIOAB3Bl, €eCAU He MOKOPAThCS KOHCTUTYLMU U He Oepeub e€.

Hanpumep, HeAb3d OCTaBAATH B IPEUMYIIECTBE IIepep KOHCTUTYIIMOHAANS-
MOM COIJMAABHYIO T'OCYAQPCTBEHHOCTh. OIBIT MEPBOr0 COIJUAABHOIO T'OCY-
AapcTBa B ['epMaHUM TOKa3an, 4YTO IIPU M3BECTHBIX OOCTOITEABCTBAX OHO
TATOTeeT K COLIMAAU3MY OTKPHITOMY U Pa3BEPHYTOMY, BPOAe HAIlMOHAA-CO-
IIMAAM3Ma, [IePeCUANBAd M OIIPOBEpPras Ad’Ke BHIAQIOIINECS KOHCTUTYIMOH-
HBIe TBOpeHMd, Kak Belimapckas koHctutyima 1919 ropa. 3aBbilieHume
O’KHAQHHUY, OOpalllaeMBbIX K COIIMAABHOMY TOCYAQPCTBY, BOOOIE BBIXOAUT
U3 TPaHUI] KOHCTUTYIIMOHHOTO ObITa, MO0 KOHCTUTYIIMI U30aBAseT I'Pak-
AQH OT TIOIleYeHUs MTyOAUYHON BAACTH, @ CAMy BAACTh OCTABASET IIOA UTOM
3aKOHA U I'PA’KAQHCKOU ITOAO3PUTEABHOCTH.

Ecam 3a KOHCTUTYIIMOHAAN3M 6paTI:CH Bcepbé3, TO HY>XHO BXXUBATLCA B €TI0



MHPOBO33peHNEe, OCBAUBAThL €r0 MHCTUTYTHL U IIPOIIeAYPH]l, BHYTPEeHHE IIpU-
HUMAaTh, IPOKUBATH U MIPOTOBAPUBATH €r0 1IeHHOCTU U MeTadpophl, CUMBO-
ABL 1 (popMBI. OTCTYIIACHUSA, UHOU Pa3 COOAA3HUTEABHBIE, HEIIO3BOAUTEAD-
HBI, IIOTOMY YTO C HUMU U HAllMOHAABHYIO KyABTYPY He cOepedb, U pecyp-
CcaMM KOHCTUTYIIMOHHOI'O IIpaBa He BOCIOAB30BAThCI. A KOHCTUTYLUS, IIPU
BCeX M3AePIKKax, BCE Ke CIIOCOOHA AQTh BaKHEBIE IIPEUMYIIECTBa, He BCEM,
IIpaBAQ, OOelaHHBIe, HO BCE JKe AOCTYIIHBIE B TeX OOIecTBaxX, 4To Oe33a-
BETHO CAEAYIOT TPAAUIIMM KOHCTUTYILIMOHHOIO IIpaBa. [loaToMy, HecMOTps
Ha Hen30e)XKHbIe PUCKU U NIOTEPH, MOIBITKY HAPOAA HAWTKU ce0sa B KOHCTHU-
TYLUM HEeAb3s CUUTATh AETKOMBICAKEM, OCOOEHHO eCAW OH caM, ero Halu-
OHAAbHAs 3THKA, I'OCYAQPCTBEHHOCTD, IIPAaBO IIPUOAU3UANUCH K IIOAUTHYEC-
KOMY ¥ MOPAABHOMY U3HEMO’KEHHUIO.

M TorA@ B OCBOEHMHU 3aMMCTBOBAHHOT'O KOHCTUTYIIMOHAAM3MA IOCTUIIMS He-
3aMeHVMa B CHAY psAa IpUumH. Bo-lepBBIX, CyA, B OTAMYNE OT KOHCTUTY-
MY, yHUBepcanreH. [IpuydyaTh Hapoa K IIPaBOCYAUIO He HYJKHO - B AIOOOM
CAOJKMBIIIEMCSI OOIIIeCTBE CYIIEeCTBYEeT TATOTeHHEe K CIIPaBEAAMBOCTHU, KOTO-
poe AIOAM BpeMsl OT BpeMeHM IBITAalOTCSI YTOAUTH B cyAe. Bo-BTOpBIX,
HMEeHHO B CyAe IIpaBO, B TOM UYMCA€ KOHCTUTYIIMOHHOE, OBEIIEeCTBASETCS
caMbIM yOeAUTEABHBIM 00pa3oM, B OTAMYME OT 3aKOHOAATEABCTBA, CyAbOa
KOTOpOTo, TaK MAM HHaye, pelllaeTcs TeM, KaK ero IOAOKeHUs OYAyT HC-
TOAKOBAHBI UAU MCHOAHEHBI, U OYAyT AU. EcAu B cTpaHax OpUTHMHAABHOMU
KOHCTUTYIIUU He TOABKO CYyA, HO M OOBIA€HHAsI AeMCTBUTEABHOCTH YBEpPEH-
HO TOATBEpP’KAQeT KOHCTUTYIIMOHHBIE IIPaBUAQ, TO B CTpaHaX, OCBaWBalo-
IIUX KOHCTUTYIIMOHHBIE 3aMMCTBOBAaHUS, AOKA3aTEAbBCTB B IIOAB3Y KOHCTH-
TyLouM He XBaTaeT. BeankoOpuranus, CkaHpuHaBug, ['oanaHpug, llselina-
pusi 6e3 KOHCTUTYIIMOHHOU IOCTUIIUM MOI'YT OOOMTHUCH, ITIOCKOABKY HUYTO
He IIpephIBaro, 1O KpaliHell Mepe B HepAaBHEM IIPOIIAOM, MX KOHCTUTYIIU-
OHHYIO 3BOAIOIIMIO. HO Aake Ha eBpomelickoM 3allape Hy’KAQ B KOHCTUTY-
IMMOHHOM IOCTUITUYM 3aMeTHa, KOTAA CTpaHa, Hanpumep ['epmanus, Utaans,
I'penus, Vcnaaus, OpaHIusd, "OCAOKHEHHAS" HETPOTECTAHTCKUM XPUCTHU-
QHCTBOM, IOKAa3bIBaeT NPHU3HAKU CHCTEMHOI'O COIPOTUBAEHUS KOHCTUTYIIU-
OHHOMY IIPaBy U Ada’Ke OTPeKaeTcs OT Hero B IOPBhIBaX K A€BOMY MAU Ha-
IIMOHAAUCTUUYECKOMY COIIMaAu3My. B-TpeTbux, cyabr pOpMarbHO, @ WHOT-
Aa W IO coBecTH HezaBUcHMBI. OHU He CBA3aHBI MPEABBIOOPHBIMU 00s13a-
TEAbCTBaAMHM, IIPUCATAIOT Ha BEPHOCTh KOHCTUTYLMHU M 3aKOHY U OTTOTO
cBOOOAHEE OT TOAUTUYECKUX W aAMUHUCTPATUBHBIX OOCTOSTEABCTB, 4eM
IIPe3UAEHTHI, ACITyTaThl, YUHOBHUKU U caMU rpa’kpaHe. CyAbH BepHee Bce-
TO BO3pa3AT AABAEHHIO CPeABl, KOTAQ Ta MOOY>KAAeT OTCTYIUTb OT KOHCTHU-
TYLIMOHHOTO IIpaBa.

Ho pacuer Ha cypel AOAJKHBI OOeCIeUUTh HY)KHBIE CPEACTBQ, IIPUCIOCOOD-
A€HHBIe K HAIIMOHAABHOMY IIPaBy, B YACTHOCTM KOHTHMHEHTAaAbHOMY. Bo-
IIepBBIX, B CTPaHaX, BOBA€UEHHBLIX B POMaHO-TepMaHCKOe IIPaBoO, Pa3BUTad
KOHCTUTYLIUOHHAs IOCTHUIIUSI COCTOUTCS €ABa AW, €CAW He BPYYUThb €€ OT-
IIpaBAeHHE OCOOOMY CYAY (KBa3HUCYAY), KOTOPBHIY BepaeT MMEeHHO KOHCTHU-
TYLIUOHHBIM KOHTPOAEM 3aKOHOB. B IIMPOKO pacnpoCTpaHEHHOM, NIPUYEM
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He TOABKO IIO BOCTOYHOM 4YacTu EBpoOmBI, poMaHO-TepMaHCKOM IIpaBe CO
BpeMEH Kopu(UKALMY OKOHUYATEABHO YTBEPAUAACH Bepa B 3aKOH, BHIBOAU-
MBI}, B OTAWYME OT QHTAOCAKCOB, M3 aKTa BEPXOBHOU TOCYAAPCTBEHHOU
BAACTU. OTO ODECIIeYNAO CTAaTyTHOMY IIPaBy U, OCOOEHHO, IIapAaMEHTCKO-
MY 3aKOHY UCKAIOUHUTEAbHble IIPUBUAEIUH, BIAOTH AO HEIPUKOCHOBEHHOC-
TH OT cypeb6HOro BMemaTeAbcTBa. CkakeM, DpaHIusa co3para TPOMO3AKYIO
CHCTeMy Kaccalluy, YTOOBl CypeOHas IIpaKTUKa He MOI'AA II0A BHAOM TOA-
KOBaHUS COIEPHUYATL C 3aKOHOM. Aa’ke aAMUHHCTPaAaTUBHOE HOPMOTBOP-
4eCTBO (KakK U BCA aAMUHUCTPAIV) Ha ACCATUAECTUSA IIOAYUYUAO CBOOOAY OT
cypeOHOro Hap3opa nmocae Pepoaroniuu u paske panblie, B XVII Beke, B pe-
akruu Ha OpoHAY. AUIIL BIOCAEACTBUM €TO BO30OOHOBUAU KaK aAMHHUCT-
paTuBHYIO KBasutocTunmoo. OpaHIius A0 IOCAEAHEro IPOTUBUAACE CYAEO-
HOMY KOHTPOAIO 3aKOHOB, yupeyxkpasd B 1946 ropy KoHCTHUTYIIMOHHBIN KO-
MUTeT 0e3 pellaromux npas, a 3areM KoHctuTynuoHHbIM COBET C KOHT-
POABLHBIMU IIpaBaMM, KOTOPBIE, OAHAKO, KACAaAUCh TOABKO 3aKOHOB, eIlé He
BCTYIUBIINX B CUAY (He IPOIIEAIINX ITpOMyAbranuu). OpaHIy3CcKUN IpHU-
Mep - KPauHOCTh, HO OHA AQET 3HaTh, YTO B POMAHO-IepPMAaHCKOM ITpaBe
HeAb3sl TBEPAO PACCUMTHIBATHL HA PeryAsipHble CYABl B KOHCTUTYLMOHHOM
KOHTPOAe 3aKOHOB. Ecam B IOxHOI Kopee, yupepuBient oTAeAbBHBIN KoHC-
TUTYIUOHHBIU Cyp, KOHCTUTYLIMOHHASA IOCTULUSA BEAET ce0s OKUBAEHHO,
TO B SAnoHWUMN, KOTOpas OCTaBHAA KOHCTUTYLMOHHBIM KOHTPOAB B paMKax
oO0IIleN IOPUCAUMKIIUY, 3a 60 C AUIITHUM AeT He HAaOEepEeTCd M AecsATKa pellie-
Hut BepxoBHOro Cypa C OIIEHKOM KOHCTUTYLIMOHHOCTH 3aKOHOB. B cTpa-
HaX, IPUYACTHBIX K POMaHO-repMaHCKOMY IIPaBy, CYAbl CKAOHHEL, IIPEKAE
BCero, BBIICHATH COAeprKaHUe 3aKOHQ, AATh €My IIPaBUABHOE IIpUMeHeHUe,
HO He BCTYIIaThb B OTKPBITOE OOCY>KAEeHHe ero AOCTOMHCTB, BKAIOYAs KOHC-
TUTYLMOHHOCTE. IOpuandeckas U IrpakpaHCKas oOlIeCTBEHHOCTh TOXKe He
SKAYT OT PEryAsIpHOIO IIPABOCYAUS TAKOM YCAYTH.

PomaHO-repMaHCKOe NPaBO HEe IT03BOASIET CBOOOAHO CAEAOBATHb IIPUMEDPY
aHTAOCAKCOB, MO0 B UX IOPUANYECKOM BEPOUMCIIOBEAAHUM 3aKOH MPEACTAET
He CTOABKO @KTOM BAQCTHOM BOAM, CKOABKO CHAOMW, Haj BOAEH TOCIIOACTBY-
tomiert: "TlpaBuT 3akoH, a He uyeroBeK'. CMBICA IIpaBa OTKPLIBAETCS He
CTOABKO B 3aKOHOTBOPYECKOM PEIIIeHUM, CKOABKO B PEIIeHUU CyAd, M IIO-
TOMY CPEeAM aHTAOCAKCOB AOTMYHO AOBEPUTH KOHCTUTYIMOHHBIM KOHTPOAD
OOBIYHBIM CYAA@M - OHU CTOAETUSIMU HAXOASAT U IIPOBO3TAAIIAIOT ITPABO MIPHU
paspenieHuu AeA; UM U CYAUTH O KOHCTUTYIIMOHHOM IIpaBe U O TOM, OTBe-
YaeT AU €T0O IMOAOKEHUSAM CTaTyT. CTOAB JKe HEAOTHYHO MOpyYaTh KOHCTH-
TYIIMOHHBIM KOHTPOAB CYA@M, BOCIIMTAHHLIM B POMAaHO-T€PMaHCKOM IIpaBe.
B cTpanax, OXBaueHHBIX 3TOU TPAAUIIVEHN, PEryAspHBIE CYABI B KOHCTUTY-
IIMOHHOM KOHTPOAE Y4aCTBOBATh MOTYT, HO IIPH YCAOBUHU, €CAM UX HE BHI-
HYJKAQIOT MCIIOAHSATH 3THYECKU CIIOPHYIO OOsI3aHHOCTH 'CYAMTBH 3aKOH'.
Koraa cya He onmpoBepraeT KOHCTUTYITMOHHOCTb 3aKOHOAQTEABHOTO aKTa, a
AVIIb M3AaraeT CBOM COMHEHUs B 3allpoce, TPYAHOCTH paspemniaeTcs, nubo
OpeMsi pelreHus: CyAbOBI 3aKOHA AOJKUTCS He Ha CyA, OOsI3aHHBIN IIpUMe-
HUTH 3aKOH IIPU OTIIPABAEHUU PETYASPHOIO IIPABOCYAUsI, HO Ha 0Cco6oe Cy-



AebHoe yupesxpeHne. OHO Ke, CO CBOEU CTOPOHBI, CO3AQHHOE UMEHHO AAT
KOHCTUTYIIMOHHOTO IIPABOCYAUS MMeeT XOPOoIllye IIaHChl IPEOAOAETH CBOM-
CTBEHHYIO POMAaHO-IepMaHCKOMY IIPaBy CAEP’KaHHOCTb CYAeMCTBa B UC-
IIOAB30BAHUM IIPaB, IIO3BOASIOIINX pellaTh CyAbOY 3aKOHa.

Apyroe HelIpeMeHHOe YCAOBHE AedTeAbHON KOHCTUTYILIMOHHOM IOCTUIINH,
OTHOCHMO€, KCTaTH, He TOABKO K POMaHO-TepMaHCKOMY IIPaBy, - 3TO IIpU-
CYTCTBUE B HAIIMOHAABHOM CHCTeMe OCHOBHOTO 3aKOHQ, KOTOPBIM BKAIOYA-
eT B ceOs AuOO0 OepéT Mop CBOE NMOKPOBHUTEABCTBO PAa3BEPHYTHIM OUAAB O
IIpaBaxXx. OTO BOBAEKAET B KOHCTUTYIJUOHHYIO IOCTHLUIO U B KOHCTUTYLIU-
OHHBIM IIPABOIIOPSAOK HEOIPAaHWYEHHOe YHCAO YUYaCTHUKOB C IIPSIMBIM HAU
KOCBEHHBIM HWHTEPeCcOM K 3alljuTe CBOOOA, 3aHECEHHBIX B KOHCTHUTYIJUOH-
HBIM KaTaAOT U MOCTaBAEHHBLIX BBIIIE 3aKOHOAATEALCTBa. EcAm cTpaHa po-
MaHO-TepPMaHCKOI'0 IIpaBa PEeNIUT B aHTAUMCKOM MaHepe OOOUTUCL Hera-
TUBHBIM IIPU3HaHUEM T'Pa’KAQHCKUX CBOOOA UAM, Top00HO CLIA, M3A0KUT
WX CAWIIKOM CKYIIO C BHAQMU Ha IIOCAEAYIOIIVIO CYA€OHYIO HMHTepIIpeTa-
U0, €€ KOHCTUTYIIMOHHAs IOCTULUSA €ABa AWM Pas3oBbETcda. Ei mpocTo He
XBaTUT CypeOHOI pabOTHl, U B UTOre OHA AUIIMUT CceOs OIOpPhl Ha AUYHBIN
UHTEepecC TpakpaH. BeAnkoOpuTaHMs, KCTaTU, HUKOTAA He 3HaBIas KOHC-
TUTYLIMOHHOM IOCTUIIMH, Y’Ke pa3BUBAeT e€ NopA00Me UMEHHO IIOTOMY, YTO
BBeAd B CBOE ITPaBO €BPOIEMCKUM KaTaAOT TPa*kAQHCKUX CBOOOA C 00s3a-
TEeABCTBOM CA€AOBAThH €My B CBOUX IIAPAAMEHTCKUX aKTaX.

[ToraraThCsd Ha KOHCTUTYIIMOHHYIO IOCTHUIIUIO MMO3BOAMTEABHO IIPH YCAO-
BUH, €CAU CaMa KOHCTUTYILIUS CYIIeCTBYeT He TOABKO B PUTYaAaxX, BpeMs OT
BPEMEHUM WCIOAHSIEMBIX BAQCTIMU, HO B HAPOAHOM JKHM3HU, TAE UYEAOBEK
COXpPaHSeT AedTeAbHBINM MHTEpeC K TOMY, KaK ero mpaBa W CBOOOABI COT-
pa’kpaH BOIIAOTATCS B aKTaxX IIpaBOCyAUsa. He caydaliHO TepHnuT 3aTpyApHe-
HUSI POCCHMCKas permvoHaAbHas ycTaBHad locTuiud. EM Ha paspelieHune
AHIITb WHOTAQ MOCTYTAIOT KOH(PAUKTHE MECTHBIX BAACTEM, 3alpOCHl 00 HC-
TOAKOBAHUU M HEMHOTHUE AeAd IO >Karo0aM, YMCAO U 3HaueHUe KOTOPBIX
SIBHO OTPaHWYeHO, MO0 KOHCTUTYIMOHHBIE CBOOOABI 3aKPENAEHBl, TIPEeXKAE
Bcero, pepeparbHOM KOHCTUTYMEHN, @ 3alJUTY UM AQIOT, IPEUMYIIeCTBEH-
HO, 3KOHOMUYeCcKoe, oO1miee nmpaBocypame m Koucrurynmonusii Cya Poc-
cuu. Ero AeTeABHOCTH BBITAIAUT YOEAUTEAbHO, UO0 obeclieyeHa >Karoba-
MU ¥ CyA€OHBIMM 3aIIPOCaMM IO TOBOAY KOHCTUTYITUOHHBIX ITPaB M CBOOOA,

W emé opHO, IIpollecCyaAbHOE, YCAOBUE HY)KHO Ha3BaThb. KOHCTUTYIIUOH-
Had ’Karo0a Ipa’kA@H O HApPYIIEeHWHM IIpaB M CBOOOA U CyAeOHBIN 3aIpoc -
He IIPOCTO IIOAE3HEBl, HO HeOOXOAUMEBL B JKU3HECIIOCOOHOM KOHCTUTYIJUOH-
HOU IOCTHIUM, AEMNCTBYIOUIEN B CTpaHax-aAelTaX POMAaHO-TepMaHCKOI'O
npaBa. VIMEHHO NMOCTOSHHBIM WX PAaCCMOTPEeHMEM, a He aOCTpPakKTHBIM HC-
TOAKOBaAHMEM 3aKOHOB M He PA3HOTAACHUSIMU BAACTEN, NTHOTAA IEPEXOAIIIN-
MU B CyA€OHBIN CIIOP, MOJKHO BOBA€YBb HAPOA U HAIIMOHAABHOE ITPABOCYAME
B KOHCTUTYITMOHHOE IIPABO U B KOHCTUTYIUOHHYIO IOCTHUIIUIO.
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SUMMARY

Constitutionalism cannot be created only just by establishing the main law
of the state. The facts of its historical life indicate that the constitution
appeared in the world before the main law.

The Constitution is a community of legal provisions, it is drawn main and
determined by the national political-legal way of life, when the latest fol-
lows the principles of popular sovereignty, inalienability of civil freedoms,
the rule of law and when it makes the public authority obey its own will.

The origin of constitutions predetermines many issues concerning the
establishment of constitutional right and constitutional justice. On this
aspect, the constitutions are conditionally differentiated to original consti-
tutions and borrowed constitutions.

Original constitutions are considered to be those which have developed in
a long period of time in countries, for whom the constitutional right
became a natural product of history.

Most of the constitutions are borrowed constitutions and they have other
origin. They appear in places where the local national environment itself
did not develop the constitutionalism, but the country perceived its insti-
tutions side by side with other cultural borrowings from the countries hav-
ing constitutional traditions. In the technical sense, borrowing is solid
when the recipient accepts the constitutional right mainly from one
"donor", which is rare, or the borrowing is compiling, when the constitu-
tional material enters into the national legal environment from the consti-
tutions of various foreign countries and not rarely "from third hand."

The constitutions, which are borrowed under pressure, have a difficult des-
tiny. The reforms and the adoption of the main law do not predetermine
constitutional success.

If the constitution is rooted, it cannot be the means to use when needed
and it cannot be left for a time when there is something more suitable. The
constitution can become an advantage for people, if the society needs it,
feels its importance and does not expected any benefit from it. If the soci-
ety does not obey the constitution and protect it, the constitution is not
able to provide constitutional right and any positive benefit.

Justice is irreplaceable: first, the court, as opposed to the constitution, is
universal. Secondly, the right, including the constitutional right, is imple-
mented in the most convincing manner, as opposed to the legislation.

The constitutional complaint is a means to protect and guarantee human rights
and freedoms by the help of the bodies of constitutional justice. The essence
of the institute of constitutional complaint is the recognition for legal and indi-
vidual persons to apply to the bodies of constitutional justice in a written form
concerning the issues regarding the constitutionality of laws and other legal
acts, which restrict their constitutional rights and freedoms. The main feature
of the institute of constitutional complaint is its importance as one of the key
elements of the legal mechanism of protection of human rights and freedoms.




3HAUYEHUE PEHNIEHUN ®EAEPAABHOIO
KOHCTUTYLHNOHHOI'O CYAA
AAS TIPABOBOI'O TTOPAAKA 'EPMAHNUN

OTTO AIOXTEPITAHAT

IIpogpeccop, dokmop opuduueckux Hayk,
yHueepcumem lambypea (lepmanus)

I. BBepeHue: OO1ee 3HaueHNEe KOHCTUTYIITUOHHOIO CyAa
B A€EMOKpaTU4eCKOM IPaBOBOM rocyAapcTBe

3HaueHWe KOHCTUTYIIMOHHOTO CYyAQ AAS IIPABOIOPSAKA OIPeAeAEHHOU
CTpaHBI He TOABKO B I'epMaHMU, HO U Be3Ae, A€ CYIeCTBYeT KOHCTUTYIIU-
OHHOE IIPaBOCYAVE 3aBUCUT OT TPEX (hpaKTOPOB:

BO-NEepBHIX, OT Ka4eCTBa, TO €CTh, OT Cyry60 KOHCTUTYIIMOHHON, MaTepHU-
aABHOM CYIIHOCTH MAM CyOCTAaHIMU COOTBETCTBYIOIIETO OCHOBHOTO 3a-
KOHa;

BO-BMOpPbIX, OT o0BEMa KOMHeTeHU;I/Iﬁ KOHCTUTYIOUOHHOT'O CyAd U OT KOAU-
qyecTBa CY6'B€KTOB u MHOI‘OO6pa3I/IH IIponeAyp O6paH_IeHI/IH K CYAY,

B-mpembUX, O 4EM YacCTO 3a0BbIBAIOT, OT YPOBHS Pa3BUTHUS He TOABKO IIpa-
BOBOM KYABTYPBI AQHHOTO HapoA@, HO U OT KadeCTBa €ro IMOAUTHUYECKOHU
KYABTYPHIL.

B oTAnune OT IepBBIX ABYX (paKTOPOB, T. €. KOHCTUTYILIUU KaK AOKYMEHTQ,
a TaK)Ke 3aKOHa O KOHCTUTYLIMOHHOM CyAe, IIpaBoBas U IIOAUTUYECKas
KYABTYPBI IBASIIOTCS O4€Hb KOMIIAEKCHBIMM, CAOKHBIMYU, & IIOTOMY B BBICO-
KOU CTelleHW HeoIpepeA€HHbBIMH (peHOMeHaMu. Ho TeM He MeHee 3TUM
dakToM UX 3HaUeHHe, KOHEYHO, He YMaAseTCs.

Paszsutre OPI" - 3amapuoin 'epmannu - ¢ 1949 r. mpu petictBum OCHOBHO-
ro 3akKoHa OTYETAMBO M SIBCTBEHHO IMOKAa3bIBAAO U AOKA3bIBAAO HEMIIAM -
He TOABKO MOETro IIOKOAEHHS - KaKylO0 OOABIIYIO, HEOIIEHUMYIO POAb UIPa-
AU HalllM AaBHUE OTedeCTBeHHBbIe TPAAUIIMU IIPaBOBOr'0 'OCYAQPCTBa, a TaK-
>Ke OIIBIT AeMOKPAaTHu4YeCKUX IIPUHIIUIIOB U CTPYKTYpP, HauuHadg ¢ 19-oro Be-
Ka, npu nocrpoennu PepepaTuBHON PeclyOAMKU ITOCA€ BTOPOM MUPOBOM
BOMHBL U Kpaxa Hallu3Ma, T. €. KOHCTUTYIIMOHHOI'O I'OCYAQPCTBa M KOHCTU-
TYLUOHHOI'O IIPAaBOCYAUS, KOTOPhble CTAHOBUAMCH IIPOYHBEIM (PYHAAMEHTOM
CEroAHSIIHEN IIPABOBOM U IOAUTUYECKOU KYABTYPHL B 0ObepAMHEHHOM ['ep-
MaHUU.

B PaMKaX IIPpepAOCTAaBACHHOI'O MHE BpeMeHH MOe€ BBICTYIIA€HHE He MOXeT
OBITHL OOAee, ueM Ha6pOCKOM. HOBTOMY s1 COCPpepAOTOTYy CBO€ BHMMAaHME Ha
IIepPBBIX ABYX (baKTOan, T. €. Ha IIOSUTHUBHO-IIPABOBLIX ACII€KTaX.
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I'ocypapCTBEHHBIM CTPOM U KOHCTUTYLUOHHBINM ITOPSIAOK HAIIEM CTPAHEBI
ompepeAstioTcs HamuM OCHOBHBIM 3aKOHOM KaK ''pecrnyOAMKaHCKOeE,
AEeMOKpaTHiyecKoe U COIMaAbHOe IIPaBOBOe rocypapcTBo” (cT. 28, 4. 1), a
Ha WHOM MecCTe KakK "AeMOKpaTHYeCKOoe M COITMarbHoe (pepepaTUBHOE TO-
cyaapcTtBo” (cT. 20, 4. 1). Ho ecAan MBI - He TOABKO KakK I'OCYA@PCTBOBEAHI -
0003HauaeM ero MaTepHaAbHO-IIPABOBYIO CYUIHOCTb, TO B COOTBETCTBUU C
HAlllel TOCYAAPCTBEHHO-NIPABOBOM AOKTPUHOM M KOHCTUTYILMOHHBIM
IIPaBOCyAMEM MBI TOBOPUM TOABKO M IIPOCTO O A€MOKpPATUYeCKOM, IIPaBoO-
BOM I'OCYAQPCTBEe U/UAM O "KOHCTUTYLIMOHHOM rocypapcrse”. Oba NOHATUS
TTOAUEPKUBAIOT U AOAJKHBI TOAUEPKUBATHL OCOOEHHOE KaueCTBO Halllero ro-
CYAQPCTBEHHOI'O CTPOS: KQUeCTBO 3aKAIOYAETCS B MaTepUaAbHOM IIOHUMA-
HUM [IPAaBOBOI'O I'OCyAApPCTBA. DTO O3HauaeT, YTO Hallle oOpa3oBaHHOe Ha
OCHOBE AeMOKpaTUUYeCKHUX HadaA I'OCYAapPCTBO U AeMOKPATU4YeCKU AeTUTH-
MH3UPOBaHHAS I'OCYAAPCTBEHHAS BAACTDH SIBASIOTCS CBA3aHHBIMU BBICIIIHU-
MM, (PyHAQMEHTAABHBIMU I[€HHOCTSIMHU - YeAOBEUYEeCKMM AOCTOUHCTBOM U
IIpaBaMu 4eAoBeKa. OTHU IIeHHOCTH B TO ke BpeMs OTPaHUYUBaIOT BCIO Ae-
ATEABHOCTb TPEX BeTBeM BAACTH, BKAIOYAS 3aKOHOAATEABHYIO BAACTh.

[ToayuaeTcs, uTo mpaBo B dopMe U B BuAe KOHCTUTYIUU CTOUT BHIIIE
BAQCTH, Hap BAACTbIO. EcAu MBI roBOpuM, uTO KOHCTUTYIIMS 3aHUMAET BBIC-
1fee MecTO B MepapXy¥ MCTOYHWKOB ITpaBa, TO O3HadYaeT AW 3TO, YTO OHA
Ha THUKe TPaBOBOM MUPAMUALI?

B konTekcTe Hamel KOHCTUTYIIUM U Ha €€ OCHOBEe 3TO O3HAydaeT, YTO OHa
TIOAB3YeTCS BBICIHIEN CTeNeHbI0 AeMOKPATUYeCKON AETUTHMAIlMU U3-3a eé
BCEHAPOAHOTO NIPUHATHA (T. €. IO Mepe YUpPEeAUTEeABHON BAACTH HApOAA -
pouvoir constituant). Beiciuii panr KoHcTutynuu obecnednBaeTCsl MOBHI-
IIEHHOW CAOJKHOCTBIO €€ M3MEeHEeHUS: U3MEeHEeHUd U AOIOAHeHUd TpeOyioT
KBaAUPUIMPOBAHHBEIX OOABIITMHCTB B O0OWX OpraHaxX 3aKOHOAATEABCTBA:
2/3 ot oO1ero yncaa uareHoB ByHpecTtara u 2/3 ot Bcex ronocoB byHpec-
para.

Kak wm3BecTHO, caMele (pyHAAMEHTAABbHBIE IIOAOKEHUs KOHCTUTyIUM He
IOAAEKAT U3MEeHEHHNIo BooOIe (cT. 79, 4. 3). ODTO, OAHUM CAOBOM, IPUHITU-
IIbI, OIIPEAEAsIoNIrie ¥ O0Opa30BHIBAIOIINE CTPYKTYPY TOCYAQPCTBEHHOTO
CTPOS (A€MOKpATHUS; MPAaBOBOE TOCYAAPCTBO; (peAeparr3M U T.A.), @ CPeAr
HUX Ha IIepBOM MecTe 0a30Bble I[eHHOCTH, HauWHasi C YeAOBEUYECKOTO AOC-
TOMHCTBA.

A camblMl BaXHBIY, 3(P(PEKTUBHBIN U AEUCTBEHHBIM IIPABOBOU MEXaHU3M
oOeclie4yeHUI W TAapPAHTHUU COOAIOA€HHMS M COXpaHEeHUs paHra u
perictBenHoctu Koncrutynuu - 310 DepeparbHbIM KOHCTUTYLMOHHBIN
Cya, KOTOPOMY B 3TH AHU MCIIOAHHAOCH 00 aeT. Byay4yn Ha cTpayke yBa-
JKeHUud U coOAropeHns OCHOBHOTO 3akoHa, Cya B TO Ke BpeMd oDOeclieun-
BaeT HEINOCPEACTBEHHOe AeicTBHe KOHCTUTYIIUM B OTHOIIEHUU KO BCEM
rOCyA@pCTBEHHLIM OpraHaM, IPOTPaMMUPYs, & TaK)Ke OIPaHUuYNBast UX Ae-
ATEABHOCTB, TAKUM 00pPa3oM AOOMBASACH €€ COOTBETCTBUS MMEeHHO KOHCTH-
TYIUN.



N3-3a mupokux kommereHiuit @DepeparvHoro Koucrurynmonuoro Cypaa
'epMaHuM 3TO KacaeTcs TakKKe M pelIeHUuU BCeX CYAOB OOIeu U clie-
ITUAAU3UPOBAHHOM IOPUCAUKITNM, @ TaK)Ke pPelleHnM 3aKOHOAATEABHBIX Op-
TaHOB M 3aKOHOB ITapAaMeHTa.

KOHCTI/ITYU;I/IOHHOG IIpaBoOCypMie M3-3a CBOEM BAACTU BAHUSIET HEe TOABKO Ha
BCe I'oCypAapCTBeHHbIEe CTPYKTYPhBI, HO U Ha IIPAaBOBYIO HAYKY, B 0CoOeHHOC-
TH HA CIIEIHAANCTOB IIO HY6AI/I‘IHOMY IIpaBy, a TaK>Xe Ha BCe OGH.[QCTBO, 00-
nieCTBEeHHOe MHEHUNe, Ha IIpoIeccC ero O6paSOBaHI/IH, Ha CpeACTBa MaAcCCO-
BOM I/IH(bOpMaU;I/II/I, Ha IIOAUTHUYECKHe IIapTHhuH, OGU_IQCTBQHHBIQ OG'LQAI/IHQ-
HUAg. O,A,HI/IM CAOBOM KOHCTHUTYIIMOHHO€ IIpaBOCypalrie Yy HaC yxXe 60 Aer
IIPOHU3EBIBAET BCE KAIIMAASIDPEL FOCYAapCTBeHHO-O6U_IeCTBeHHOFO TeAq, a IIOo-
TOMY TPYAHO, CKOpee HeBO3MOJKHO IIPEACTABUTH ce6e, KakK IIpaBOBasdid U IIO-
AUTUYECKaAsl KYABTYPBI BBITASIACAN OBl 6e3 3TOro KOHCTUTYIITMOHHO-IIPABO-
BOI'O MHCTUTYTA.

AeVCTBUTEeABHOCTh KOHCTUTYIIMOHHOTO TpaBocypusi B [epmanum ocy-
IIIECTBASIETCSI TPENMYIIECTBEHHO MHCTPYMEHTOM HOPMATUBHOTO KOHTPOAS,
MTPOSIBASIIOINIErOCsI B TPEX (popmax UAM BUAAX: 1) aOCTpaKTHBIM HOPMaTUB-
HBIM KOHTPOAB Yepe3 XOAATalCTBa KOHCTUTYIIMOHHBIX OpraHoB ( Ao 2010 -
154); 2) KOHKpPETHBIY HOPMATUBHBLIM KOHTPOAB depe3 cyAbl (a0 2010: 1.031
- Cenatsl; 201 - manaTe); 3) mpsMasi U/UAU KOCBEHHAs TPOBEpPKa KOHCTUTY-
IIMOHHOCTH 3aKOHOB Yepe3 KOHCTUTYIIMOHHBIE JKAaAOOBl WHAWBHAYYMOB U
HEeroCypAapCTBEHHBIX IOPUANUECKUX AW, (KOMMepuecKue oOIIecTBa, O0IIecT-
BeHHble 00bepuHeHusa U 1np. - A0 2010: 4.004 - Cenatsl, T. e. MeXAy 10 u
30 3a rop; 151.080 - komuTeThl/maraThl: MexXAy 4.500 u 5.800 3a roa).

[Tpe>kpe BCero BCAEACTBHE OIPOMHOTO KOAUYECTBA MHAMBUAYAABHBIX JKa-
AOD MIPAKTUYECKU Ka’KABIM BA>KHBIUM M OCHIAPMBAEMBIN B OOIECTBEHHOC-
TH 3aKOH PAHO UAM IO3AHO oOskaayeTcs: B DepeparbHoM KOHCTUTYIIUOH-
HoM CyAe U ero KOHCTHUTYLMOHHOCTBH pellaeTcss UM. [IpUBOXY HEKOTO-
pble NpUMEPHBL: 3aKOH O 3allpeTe KypeHus B pPeCTOPaHaX; 3aKoH 00
oOpMASIEMOM IIaPTHEPCTBE T'OMOCEKCYAAUCTOB; KOHCTUTYLMOHHOCTH
PEAUTHO3HBIX CHUMBOAOB B IIKOABHBIX IIOMEIIEHUSX (pacHATHe; dappa
YYUTEABHUIBI-MYCYABMAHKH); pa3pelleHre 3aKOHOM COUTb CAMOAET, 3aX-
BaueHHBIM TEePPOPUCTAMH, NAAHUPYIOIMIUMU HCIOAB30BAaTh €r0 AAS Tep-
aKTQa; 3aKOH O IPEeBEHTUBHOM 3aKAIOUEHUM IPEeCTYyIIHUKOB, COBEPIIUB-
IIUX IIOAOBBIE NIPECTYIAEHUS; 3aKOH O IIpaBe MHOCTPAHIeB U30UpaTh U
OBITh M30pAaHHLIMU B MYHUIIMIIaABHBIE OpraHbl. KoHeuHo, KorcTuTynu-
oHHBIM Cya BBIHOCHA IOCTAHOBAEHUS TaK’Ke IIO0 OYeHb Ba’KHBIM BOIIPO-
caM B c(pepe rocypapCTBEHHOM OpPTaHM3aIlWH, T. €. O KOHCTUTYIIMOHHOC-
TN pocuycka byHpecTara pepeparbHBIM IIPE3UAEHTOM; O KOHCTUTYIIUOH-
HOCTH ANCCAabOHCKOrO AOTOBOPA O KBA3WMKOHCTUTYIMOHHOU CTPYKType
EBpomelickoro corwosa U T. A.
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I1. Asroputer KoHCcTUTYIIMOHHOrO0 Cyaa -
Ba’KHeHIIasi rapaHTUS WUCIIOAHEHUS ero pelieHunim

CrocOOHOCTE KOHCTUTYIIUU OIIPEAEASIONIMM 00Opa3oM BAWSTH Ha >KU3Hb
rocypapcTBa U O0IecTBa 3aBUCUT OT TOTO, HACKOABKO KOHCTUTYIIHMOHHBIE
OpraHbl, TOCYAQPCTBEHHBIE YUPEKACHUS U, HaKOHell, caMU I'pakpaHe B 00-
II[eM U IIeAOM MAEHTU(MUIUPYIOT ceOs1 ¢ KOHCTUTYIHElN, C peaAn30BaHHBIM
Ha ee OCHOBAHUU CTPOEM, HACKOABKO OHU CAEAYIOT ee IPEAINCAaHUSIM U
HACKOABKO OHU T'OTOBBI AeMCTBOBATH XOTS OBl 110 OYKBe, €CAM Aa’Ke He II0
AYXYy KOHCTUTYIIVHU.

Cekpert ycnexa @epeparbHoro Koncrurynuonuoro Cyaa 'epMaHum 3aKaio-
yaeTcd cKopee He B ToM, 4yTo Cya 00AapaeT CUABHBIMU ITOAHOMOYUSIMHU U
COOTBETCTBEHHO OOABIIION BAAQCTBHIO, @ B TOM, YTO €T0 pellleHUs II0 pearn3sa-
uuyn KOHCTUTYIIMM HIPHU3HABAAUCh U MCIOAHSIAUCH OOIIECTBOM, TOCYAAp-
CTBEHHBLIMM OPraHaMW M I'Pa’kpaHaMu. A IO Mepe TOTo, KaK 3TO A0 CHUX TIOP
YAQBAAOCh PEAAU30BBIBATH - U 3TO OOAee UAM MeHee 0e3 »Kano0, KOHMAUK-
TOB U TPEHUM - BEIPOC KakK ObI caMm 10 cebe aBropureT Cyaa. A 3TO, B CBOIO
odepeAb, CIIOCOOCTBOBAAO U CIIOCOOCTBYET IIPU3HAHUIO €TI0 pellleHUM Tocy-
AAPCTBEHHBLIMHU OpTaHaM# U OOIecTBOM. B pesyabTaTe MOYKHO KOHCTaTHUPO-
BaTh, 4yTO Onaropapsi pemeHusM DepeparbHoro KoncrurynmonHoro Cyaa
noAoKeHUsT KOHCTUTYIIUY OAYUYMAU SPKO BbBIpa’KeHHOe HOPMATUBHOE 3Ha-
yeHHe, KOTOpOe ONIyIaeTcs BO BCeX, Ad’Ke CaMBIX CIIelMaAu3UPOBAHHBIX
cdepax mpaBa, He TOABKO IIYOAWYHOTO, HO U I'PA’KAQHCKOTO U YTOAOBHOTO
IIpaB, BO BCEUM TOCYA@PCTBEHHO-OOIECTBEHHON JKU3HU [ epMaHUM.

CeropHsI OpAHA M3 CAMBIX YACTBIX JKAA00, KOTOPYIO MOJKHO YCABIIIATH B
OBIBIINX KOMMYHUCTHYECKUX TOCYAAPCTBAX B CBA3U C TpaHCcdOpMaluen
IIPAaBOBOM CHUCTEMEI - 3TO >Xar00a Ha TO, 9YTO peIleHusd CyAd, KOTOPhIE AOC-
TUTQIOTCS B pe3yAbTaTe OOAee UAU MeHee 3HAQUUTEABHBIX YCUAMY, 4acTO He
MOTYT OBITH UCIIOAHEHBI U TAKMM 00pPa30M, B KOHEYHOM UTOTe, OKa3bIBAIOT-
cs1 0e3AelCTBEHHBIMU U IIOTOMY OeCIIOAE3HBIMU.

[TopoOHEIE >Kan00Bl OCOOEHHO 4acTO pa3paroTca B cTpaHax CoppyrkecTBa
Hezasucumerx 'ocypapcrs (CHI). AaHHag cuTyanusa He TOABKO HEYAOBAET-
BOPUTEABHQ, OHA KpalHe OIlaCHA AAS IIPABOBOM CUCTEMBI M IIPABOBOU
KYABTYPBI CTPaHBl, TaK KaK OHAa B AOATOCPOYHOM IIE€PCIEeKTHBE pa3pyllaeT
AOBepHe I'pa’kKAaH K AE€eCIIOCOOHOCTHM CHCTEMBI IOCTHIMU WAW BOOOINe He
AQeT BO3HUKHYTH 3TOMY TaK HEOOXOAUMOMY UYYBCTBY AOBepuUs. TpeTbs
BETBb BAACTH, KOTOpPas B AeMOKPATUYeCKOM IIPABOBOM I'OCYAAPCTBE AOAXK-
Ha OBITh IPEACTaBACHA CYAAMU, He MOXKeT YTBEPAUTHLCS B TAKUX YCAOBUSIX.
B ToM uncae u B HeKOTOPHIX cTpaHax LlenTpaasHou u FOro-Bocrounoit EB-
POIBI, COOMPAIOIINXCSI IIPUCOEAUHUTHCS K EBponerckoMy coro3y, Takas
cUTyalusi HepepAKO MMeeT MecTo. B To ke BpeMst 0OTMeualoTCsl U cepbe3Hble
IIPU3HAKU TOTO, YTO 3TU HEAOCTATKM HeDE3YCIEITHO YCTPAHSIOTCH'.

! Cp. 3pech ordeT 1o nporpaMMe PHARE, KOTOpEIN OBIA IOATOTOBAEH IIO IopydeHuio Komuccuu EC:
Reinforcement of the Rule of Law. Final Report on the First Part of the Project (august 2002),
PHARE Horizontal Programme on Justice and Home Affairs, European Commission 2002, S. 13 ff.



B mpuanune, npobhreMa pearn3yeMOCTH M pPeaAu3anuu CypAeOHBIX pellle-
HUN CyLIeCTBYeT BO BCeX IOCYAAPCTBAX, B TOM umucAe U B 'epmanmuu. U1 y
HaC ecTh OIlpeAeAeHHBIe IMPOOAeMBlI B 3TOM cdepe, B YaCTHOCTHU IIOTOMY,
YTO HEPEAKO IIPOXOAUT HEeCOpPa3MEepPHO MHOTO BPEMEHH, IIPEKAE UeM KOMY-
HUOYAB yAQeTCd AOOUTBCI CYA€OHOTO peIlleHMsd, ITOAAESKAIEero HCIOAHE-
HUIO’. Peaan3yeMoCTh MaTepUaAbHOTO CYOBEKTUBHOTO IIPaBa, KakK M3BECT-
HO, TpeOyeT B TOM YHCA€ U II0 Mepe BO3MO’XHOCTU CPOYHOTO pelleHus!

Peannsyemocts pemennit KoucturynuonHoro Cyaa, B IPUHIIUIIE, IIPUBHO-
CUT AOTIOAHUTEAbHBIE TPOOAEMBI 0COOOTO XapakTepa, KOTOPble BHITEKAIOT
U3 CBOeOOpa3nsl KOHCTUTYILIMOHHOI'O IIPABOCYAUS, SBAGIOIIErOCd IIPaBO-
CypMeM, AEUCTBYIOUIUM IIPEMMYIIECTBEHHO B cdepe NOAUTHKU. Bepb
Koucrurynuonnemi Cyp IpuU3BaH paspellaTb KOH(MAUKTHBIE CUTyalluud U
MeXXAY KOHCTHUTYIIJMOHHBIMM OpraHaMH, U Me’KAY I'OCYAQPCTBOM U HErocy-
DAPCTBEHHBIMU CYOBEKTAMU IIPaBa (MHAMBHAYYMAMU, ABAAIOIIUMUCSA CYOBEK-
TaMW OCHOBHBIX IIPaB; YaCTHBIMU OPraHU3alUdaMU; IOAUTUYECKUMU ITapTU-
AMU U OOBEAMHEHUSIMHU; CyOBbeKTaMU MEeCTHOI'O CaMOYIPaBA€HUsd). IOTH
KOH(PAUKTEI, KaK [IPAaBUAO, 3aTPAruBaroT CYyIleCTBEeHHBIE NHTEPEeCHl 3auHTe-
PEecOBaHHBEIX CTOPOH. [lo3TOMYy HEpPEeAKO KOHCTUTYIMOHHBIM AWOO TIO-
CYAQPCTBEHHBIM OpraH, IIPOWTPaBIIUN IIPOIlECC, MOJKeT paccMaTpUBaTh
pemenne KoncturynuonHoro Cyaa Kak HapyllleHHe CBOMX 3aKOHHBIX MH-
TEepecoB M CKAOHSTHCS K TOMY, YTOOBI IIPOMTHOPUPOBATL pellleHue, OTTsI-
HYTb 10 BpeMeHU, OOOUTU MAU OCAOKHUTHL €ro UCIOAHeHHe. Takasd omnac-
HOCTb, €CTeCTBEHHO, OCOOEHHO BeAWKAa B I'OCYAApPCTBaxX HMAU OOllecTBax, B
KOTOPBIX aBTOPUTET CYAOB CAA0 MAM HEAOCTATOYHO pas3BUT. Kpome Toro,
nMeHHO KoucTUTynMOHHEIN Cya CTAaAKUBAETCS B 9TOU CBA3U ellle C OAHOU
NIPOOAEMOU Telleph yJKe CTPYKTYPHOIO XapaKTepa: OHAa 3aKAIOYaeTCsd B
TOM, YTO KOHCTUTYIIMOHHBIE OPraHbl, OYAYYM BBICIIUMU OpraHaMu I'OCyAap-
CTBa, He HAXOASATCS B OTHOIIEHUSX IIOAUMHEHHOCTH APYT Apyry. CKopee,
OHM HaXOASTCSI Ha OAHOM MepapXUd4eCcKOM ypPOBHe U II03TOMY HalleAeHbl Ha
MHOTOCTOPOHHEE COTPYAHUUYECTBO U YeCTHOE B3aUMOAENCTBHE APYT C APY-
roM - Ha OAaro BCero rocypapcrBa. KOHCTUTYIMOHHBIM OpraH He MOJKeT
3aCTaBUTh APYTOM KOHCTUTYIIMOHHBIM OPraH MCIOAHATH OOSA3aHHOCTH IIOC-
PEACTBOM NIPUKA30B UAM (PUIUYECKOTO AABACHUI.

I,A|eeC1'IOCO6HOCT]3 AeMOKpaTquCKOﬁ KOHCTUTYLINH, ,A,eeCl'IOCO6HOCTB AEMOK-
PaTHUIECKOT0 KOHCTUTYIHMOHHOI'O T'OCYyAdpCTBa BOO6H.I€ 3aBUCHUT OT TOIO,
HACKOABKO Be€pHO U CTPOI'O BCe KOHCTUTYLIMOHHBIE OPI'aHBbL COGAIOAB.IOT
I'PaHUNBl CBOUX KOHCTUTYLHMOHHBIX IIOAHOMOUHH, pPeanmnsanmusa KOTOPBIX
AONJKHA IIPOUCXOAUTH HE Oe3 y4deTa UHTepeCOB APYI'MX KOHCTHUTYLIMOHHBIX
OpraHOB, T.e. KOHCTUTYLIIMOHHBIE OPrdaHbl AOAKHBI 6epe>KHo O6paLU;aTBCH
APYT C APYyT'OM, yBaKad AOCTOMHCTBO U aBTOPUTET APYT Apyra.

2 [Mostomy 'epmaHus y>Ke HECKOABKO pa3 IPOUTpLIBaAa MPOILECCHL II0 JKarob6aM B EBpomelickoM cy-
Ae TI0 IIpaBaM 4eAoBeka (B CrTpacOypre) us-3a HapylleHus cT. 6 a63. 1 EBpomnerickoli KOHBEHIIUH O
3aImuTe MpaB YeA0BeKa U OCHOBHBIX CBO6OA OT 4.1.1950 ("Kaskabiil MMeeT MpaBO Ha CIIPABEAAHBOE
IyOAMYHOE PAacCMOTPEHUsS CBOEro AeA0 B copa3MepHble cpoku (!) ..."). Cp. B aTot cBa3u Frowein,
Jochen Abraham/ Peukert, Wolfgang: Europdische Menschenrechtskonvention. Kommentar, 2.
Aufl., Kehl/Straburg/Arlington 1996 (Art. 6 Rdn. 136 ff.
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Takoi 1mopxop O0COOEHHO HEOOXOAUM IO OTHOLIEHUIO K KOHCTUTYIIMOHHO-
MY CYAY, IOCKOABKY W IIOTOMY, YTO OH HUCIIOAHSIET POAbL HEUTPAABHOI'O Tpe-
TEMCKOTO CYABM U MHUPOBOI'O IIOCPEAHUKA IIPU BO3HUKHOBEHUHU CIIOPOB O
KOMIIETeHIIUY, CIIOPOB Me>XXAY OpraHaM{ U KOH(AMKTOB IIO IIOBOAY TOAKO-
BaHUS KOHCTUTYIIUU M 3aKOHOB. CyllecTBOBaHUE KOHCTUTYIIMOHHOI'O CYAQ
IOIIPOCTY 3aBUCUT OT TOT'O, YBa’KAlOT, IPU3HAIOT, IIOAUMHSIOTCS U UCIIOA-
HSIOT AU €T0 pellleHUsl APpyTHe KOHCTUTYLUOHHBIE U IOCYAQPCTBEHHEBIE Op-
raHbl ¥, He B IIOCAEAHIOIO OUepeAb, CaMU Tpa’kpaHe.

Takas B3aM0O3aBUCHUMOCTD SIBASIETCSI HACTOABKO OCHOBOHOAaFaIOU_[eI‘/JI H II0-
TOMY HACTOABKO ecTeCcTBeHHOU ANST KOHCTUTYIIMOHHOI'O T'OCyAApPCTBa, 49TO
OcHOBHOM 3aK0H repMaHI/II/I Ad’Xe He COACPIKUT CIIeINMAABHBIX MTOAOSKEHUM
IIO 3TOMY IIOBOAY.

OpHakKO O00$13aHHOCTH KOHCTUTYIIMOHHBIX OPTaHOB AOOPOCOBECTHO U
YeCTHO OOIIAaThCS APYT C APYTOM IIPEACTaBAsIeT COOOU NMPaBOBON MHCTUTYT
IMOA, Ha3BaHWEM "BEPHOCTh KOHCTUTYIHMOHHBIX opraHoB KoHcruTynmm'™
(Verfassungsorgantreue). ®epeparbubiii Koncruryuonusii Cya BBISICHUA
AQHHBINM MHCTUTYT B 1953 T., T.e. BCKOpe MOCAE CO3AaHM4, U C TeX IIOp UC-
IIOAB3YeT er0 B CBOEM NPAKTHKeE, OIMCAB €ro CAEAYIOIIUM oOpazoM*:

"Koopgunauyus gesmeAbHOCMU KOHCIMUMYUUOHHLIX ODPIAHOB mpebyem
...KQK KOppeAam Uux He3aBUCuUMOCmU, 41moObl KOHCMUMYUUOHHblE OPIAHbL
npu ocyujecmBAeHUU CBoeli KOHCMUMYUUOHHOU gesmeAbHOCIMU I'ApMO-
HUYHO B3auMOgelicmBOBAAU gPYT C gDYIOM U OMKA3bIBAAUCH OmM ANOOBIX
getlicmBull, Komopble HAHOCAM ywepO penymayuu gpyrux KOHCmumyuyu-
OHHBIX OPTQHOB U MeM CaMblM MOTAU Obl NOGBEPIrHymMb ONACHOCMU CAMY
Koncmumyuuro. Hcxogsa u3 BbllleCKA3aHHOIO, KOHCMUMYUUOHHbIU OPTAH
Hapyulaem CBOU KOHCMUMYUUOHHO-NPABOBblE 0053ameAbCMBA, €CAU OH,
OCHOBBIBAAChL HA CBOEM coOcmBeHHOM auctoritas, nyOAU4YHO CAOBOM U ge-
AOM YHU3UM gPYyroll KOHCMUMYUUOHHbIU OPIaH U He OMHEeCemcs K HeMy
C JOAKHBIM yBAXKEHUEeM, Ha Komopoe npemeHgyem KWKgblll KOHCumy-
UUOHHMI opran’.

III. Bupbl 00si3bIBaIONIENl A€MICTBEHHOCTU pPellleHun
®epeparbHoro Koucrurynuonsoro Cyaa

®epeparbublit KOHCTUTYIIMOHHBIN CyA SIBASIETCS CYAOM, B TO Ke BpeMs OH
SIBASETCSI ¥ KOHCTUTYIIMOHHBIM opraHoM’. B mocaepHeM KauecTBe OH (PyHK-
IMOHUPYET OCOOBIM OOPa3oM Ha IOAUTHYECKOM IIOAE, T. €. OH IIPEACTaBAS-
eT coO60M BeTBb IIPABOCYAUS, Ha IOPUCAUKIIUIO KOTOPOM B OCOOOM CTelleH’
U ¢ 0cOO0M UHTEHCUBHOCTBHIO, KaK HU B KaKOW APYTOM CIeIIMaAM3UPOBaH-

3 Cp. o sToMmy noBopy nyoamkarnuio VoBkuhle, Andreas: Der Grundsatz der Verfassungsorgantreue
und die Kritik am Bundesverfassungsgericht, in: Neue Juristische Wochenschrift (NJW) 1997, S.
2216-2219.

Cp. Exeropmmk myGAMUHOTO TpaBa coBpeMemHocTH: Jahrbuch des Offentlichen Rechts der
Gegenwart. Neue Folge, Bd. 6 (1957), S. 206.

5 CwMm. Schlaich, Klaus/ Korioth, Stefan: Das Bundesverfassungsgericht. Stellung, Verfahren,

Entscheidungen, 5. Aufl., Miinchen 2001, S. 20 ff.



HOI OTPACAM NPaBOCYAUS, HAaKAQABIBAIOT OTIIEYATOK ITOAMTUKA U IIOAUTU-
yecKHue UHTepechl. DTO CKa3blBaeTcsd Ha BceX cepax AeITEeABHOCTHU CYAQ,
0ocobeHHO Ha 3(deKTax, BbI3bIBAEMBIX €ro pelleHusIMu. OTu 3PEEeKTHI, C
OAHOM CTOPOHBI, MPAKTUUYECKU TaKue Ke, KaK U 9P@PEKThl OT IIPUHATUS pe-
IIEHUN CyAaMU OOIIeU M CyAAMU CIEIMaAu3UPOBAHHBIX IOPUCAUKIOUU. A C
APYTOM CTOPOHBI, Y pelleHUN KOHCTHUTYIIMOHHOI'O CYAd €CTb U CIlellaAb-
HBle 3(P(EKTH], CBOMCTBEHHBIE TOABKO eMy. UYTO KacaeTcsa oOmux s dex-
TOB, TO Pe4b UAET O CAEAYIOIIUX:

1) cB43aHHOCTH CyA@ TEKCTOM OTAAIIEHHOTO UM pelIeHUSs;
2) dopManrbHas NMpaBoOBasl CHAA PelIeHUs;
3) MaTepmaAbHas IIPaBOBasd CHAA pEIIeHUd;

4) AeVMCTBEHHOCTH YCTAHOBAEHMS (PAKTa, UMEIOIIET0 IOPUANYECKOe 3Haue-
HUe.

Bce atu ahdeKTH B KayeCTBe TaKOBBIX He OBIAU CIIEIIMAABHO YPEryAupOBa-
HBl B 3akoHe 0 ®epeparbHoM KoncturynuonHoMm Cyae (30DKC), xoTs 3a-
KOH COAEPIKUT OTAEABHBIE CIIellaAbHbIe TIOAOKEHMS 10 3TUM BompocaM. Ho
B 3aKOHe eCThb IIPEeAIMCAHUS O CIEeIMAAbHBIX BHUAAX OOS3BIBAIOINEN AEUCT-
BeHHOCTH pelnenuit KorncrurynuonHoro Cyapa. Onu copepxarca B 4. 1 § 31
n 4. 2 § 31. B xauecTBe ellle OAHOIO CIEUAABHOIO IIOAOKEHUS IIPOIlecCy-
AABHOTI'O XapaKTepa MOKHO 1 HY>KHO pacCMaTpuBaTh HOPMY 00 HCIIOAHEHUU
petrenutt Kouncrurynuonaoro Cyaa B § 35 3akoHa o OepeparbHoM KoHcTH-
TynuoHHOM Cyae. Hroke 9 OTA@ABHO PacCMOTPIO 3TO ITOAOJKEHUE.

B Tom uncae u noanomoune OepeparbHoro Koncrurynuonuoro Cyaa B €O-
otBeTcTBUHU € § 32 30DKC Ha OCHOBAHUMU IIOAQHHOTO 3asiBAEHUSI PEryAUu-
poOBaTh paspellieHre CIIOPHBIX BOIIPOCOB IIOCPEACTBOM MPHUHSTUS OIIPeAe-
AEHHBIX IIPEABAaPUTEABHBIX PeIlleHnH AW Mep Ha BpeMs IIpoliecca (Ipoiie-
AYPHI), T.e. BDEMEHHO, YTOOBI TaKUM OOpa3oM INPeAOTBPATUTL BO3MOJKHOE
He)KeAaTeAbHOe pa3BUTHEe CUTyalluy, B IIHPOKOM CMBICA€ OTHOCHUTCSI K
npobaeMe obecIieueHusI peaAn3alluy pellleHu cyapa. PaccMoTpeTh 3TOT ac-
IIeKT 60Aee IOAPOOHO B paMKaX HACTOSIIEro AOKAAAA B CBSI3U C 0O'BEMOM
He IIPEeACTaBASIETCS BO3MOIKHBIM.

1. Bugnl Hecneuyuguuecku obasplBaroujel gelicmBeHHOCmMU peuwlenul
Koncmumyuyuonnoro Cyga

CHauana g XoTeA OBl CAEAATH NIAapy 3aMEeYaHUM K yyKe IepeYrCAeHHBIM 00-
muM 3dpeKTaM, KOTOphble XapaKTepHBI Kak AAs1 peleHul PepeparbHOTO
Koucrurynmonnoro Cyaa, Tak u AAg peleHudt oObrdHBIX ("Ordentliche
Gerichte") n cnernuarm3upoBaHHBIX CyAOB ("Fachgerichte").

K 1) CBa3aHHOCMB Cyga MEKCMOM OIAQUIEHHOTO UM DeuleHUs
CBsI3aHHOCTB CyAQ@ OTAALIEHHBIM UM pellleHHeM O3HadaeT, YTO CYA yKe He
MO>KeT U3MEeHUTh pellleHue II0 COOCTBEHHOM MHUIIMaTHBe. B 3TOM CMEICAe

OH IIOTepPdA BAACTB HAA AEAOM. OTa CBsSI3aHHOCTL He MCKAIOUAeT BHeCeHHe
I/ICHpaBAeHI/Iﬂ BO BHeIIIHee Oq)OpMAeHI/Ie, T.e. HCIIpAaBA€HHE OIIe4YaTOK,
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IOACUETOB, OUEBUAHBIX HETOUHOCTEM (Cp. B aToM cBaA3m §§ 319 - 321 I'paxk-
AAHCKO-IIPOIIeCCYAaAbHOIO Kopekca; §§ 118 - 120 3akona 006 apMUHUCTpA-
TUBHBIX cyAax). HaoGopor!

K 2) @opmairbHasi NPABOBAST CUAQ pelleHust

Pemtenus @epeparbaoro Koacrurynmornoro Cyaa Toske pOpMarbHO BCTY-
MalIoT B CUAY, TaK KaK OHU, KaK IIPaBUAO, (Cp. UCKAIOUeHHe B ab3. 3 § 32
30PKC) He MOIyT OBITh OO’KAAOBAHBI HU B APYTOM CeHaT AM0OO IMAEHYM CY-
Ad. GopMarbHO BCTYIMBIINE B CHUAY PEIIeHUS He MOTYT OBITh OTO3BaHBI
CYAOM.

K 3) MamepuaAbHAA NPaBOBAA CUAQ CygeOHOTO peuleHus

®Depepanbubii KornctutynuonHsii Cya HPUAEPIKUBAETCS TOYKU 3PEHHS,
YTO €ro peLIeHus HNMEIT TaKKe MaTepPUAAbHYI0 IPAaBOBYIO CHAY. B
NPUHIONWIIE, 3TO O3HAYAeT CAEAYIOIee:

1) YuacTHUKH CypeOHOIO IpOIecca CBA3aHBI PEllleHUeM CYAQ.

2) YcTaHOBAEHHBIE B peEIIeHWd MOMEHTHI (PAaKTUYECKOTO U ITPaBOBOTO
XapakTepa HOCAT 00513aTeAbHBIN XapaKTep AAS YYaCTHUKOB IIpoljecca. JTO
O3HavaeT, YTO IIPOUTPABINEN MPOIlecC CTOPOHE B MPUHIIUIIE 3alpernieHo
BHOBb M3AABaTh, MOBTOPSATH AMOO COXPAHATH B AEWCTBUM aKT, OOBIBAEH-
HBIM @HTUKOHCTUTYIIMOHHBIM (Cp. cAydau npuMmeHenus B 30DKC: § 46, u.
3, mpean. 1; § 95, u. 1, mpean. 2). DTOT TaK Ha3bIBaeMbIM 3ampeT IOBTOPA,
KOHEYHO, NIPEeACTaBASIeTCSI CIOPHBIM. ET0 CTOMT KOCHYTLCS HUIKE.

MaTtepuarbHadg npaBoBas cuAa penteHusa KouctutynuonHoro Cyaa peaaTu-
BUpyeTCca pakTopoM BpeMeHHU. PellieHue aBASeTCS 005S3aTEABHBIM TOABKO
B Mepy (PAaKTUUYEeCKOU M MPAaBOBOU CHUTyalluU, CYLIECTBYIOIIENM B MOMEHT
uzpaHmg pemienud. Ecam pakTuyeckasd W IIpaBOBasd CUTyallUU MEHSIOTCH,
T.e. €CAU TOIBASIIOTCSI HOBbIE OOCTOSTEABCTBA, TO MaTepUaAbHOE BCTYIIAE-
HUe pelIeHUsI B CUAY yKe He IBASeTCd IPEeNITCTBUEM AAS MOAQUM HOBBIX
3asiBA€HUU U COOTBETCTBEHHO HOBBIX perienmuit. 30DKC pomyckaeT Hec-
KOABKO TaKmuX cAydaeB (cp. § 41 - mpoueaypa AullleHus npas u § 46 - mpo-
eAypa 3arpera IIapTuu).

OdpeKT MaTepuarbHOTO BCTYIIAEHMS B CHUAY B IPUHIMIIE KacaeTcs pe-
30AIOTUBHOM 4YacCTW pelreHusa. K TOABKO TIpU HAAWYUM ITPEATTOCHIAOK,
ykazaHHBIX B 4. 1 § 31 30DKC, on pacmpocTpaHsieTcs U Ha TaK Ha3bIBae-
Mble IPUYWUHBI, TOCAYKUBIIINE OCHOBAHUEM AAS IIPUHSATUS PEIIeHUs.

K 4) AelicmBeHHOCIMb YCMAHOBAEHUA (pAKMA, UMEWEro opuguieckoe 3Ha-
yeHue

Pemenusa ®epeparbHoro KorncturynuonHoro Cyaa, Kak U peLIeHUs BCEX
CyAOB, OOAQAQIOT, HAKOHEI], ACUCTBHUEM YCTAHOBAEHUSA (paKTa, MMEIOIEro
opupudeckoe 3HaueHue. OO0 3ToM d3(pdeKTe peub UAET B TOM CAydYae, KOrI-
Ad CypeOHOe pellleHHe OKa3blBaeT BAUSHHE Ha COAEP’KaHHe IIPAaBOBOM HOP-
MBI. OTO MMEET MEeCTO OCOOEHHO B TOM CAydYae, KOTAQ CyA OOBSABALET IIpa-
BOBYIO HOPMY @HTHKOHCTUTYIJMUOHHOU UAU AQET OIIPEAEAEeHHOe TOAKOBAHUE
IIPABOBOM HOpMeE, KOTOPOe OTAMYAeTCs OT CYIeCTBOBABIIEro paHee. JTO



MOXXeT UMETH IIOCAEACTBUA U AN T€X HOPMATHUBHEIX dAKTOB, KOTOPLIE OBIAK
IIPUHATHL Ha OCHOBAHWY aHTUKOHCTUTYIHWOHHBIX IIPABOBBIX HpeAHHCGHHﬁ.

OTOT Ba’KHBIM aCHeKT yperyAupoBaH HemocpeAcTBeHHO B § 79 30DKC, B
YaCTHOCTH, B OTHOIIEHUM CAydaeB yTOAOBHOIO IIPUTOBOpa Ha OCHOBAHUU
HEKOHCTUTYIIMOHHONW HOPMBI. B AaHHOM caydyae IpoOaeMa pellaeTcsl 3a
cyeT BO30OHOBAEHUS IIPOIlecca COTAACHO YTOAOBHO-IIPOIIECCYaAbHOMY KO-
AeKkcy (§ 79, u. 1).

2. Bugnl cneyuguueckol obsa3biBarowel gelicmBeHHOCMU peuleHul
Degeparbnoro Koncmumyuyuonnoro Cyga coraacho ¢ 31 30@KC

§ 31 cocrouT M3 ABYX 4YacTel, KOTOpPBIE YCTAHABAMBAIOT PA3AUYHBIN
MacmTad M pa3AWdYHbIe BUABI OOS3BIBAIOIIEN AEWCTBEHHOCTU pPeIIeHUM.
Yacte 1 raacut: "Pemenuss @epeparvuoro Koucrurynumonuoro Cyaa SBAS-
IOTCSI 00s3aTEABHBIMU AAS KOHCTUTYIIMOHHBLIX OPraHOB (hepepaniyl U 3e-
MEeABb, a TaKKe AAS BCEeX CYAOB U YUPEKASHHU'.

Yacts 2 HOCUT OOAee CIIeUaAu3UupPOBAHHBIN XapakTep. OHa IIPUAAET OIlpe-
AenreHHBIM pelteHnssM OepeparbHoro Koncrurynuonnoro Cyaa "CHAY 3ako-
Ha", a UMEHHO TeM pelleHUsM, B KOTOpbIx DepeparbHBIM KOHCTUTYIIMOH-
Heli CyA INpPHU3HAET 3aKOH COOTBETCTBYIOLIUM HAM HECOOTBETCTBYIOLIUM
KonctuTynun AmMOO HEAECUCTBUTEABHBIM. PE30AIOTHMBHYIO 4YaCThb pelleHUsd
MUHUCTP FOCTUIMU IIyOAUKyeT B DepeparbHOM 3aKOHOAQTEABHOM BECTHHKE.

A. OcHoBHas obs3blBaowas gelicmBenHocmb pewenutl (4. 1 § 31 30DKC)

Opuanueckoe copepskaHne OCHOBHOU OOs3bIBalollel AeNWCTBEHHOCTH,
3akpennreHHOM B 30DKC, BLIXOAUT 3a paMKu OOBIYHOTO IMOHMMAHUS IIpa-
BOBOU CHABHI.

Bo-nepBhIX, 3TO OOYCAOBAEHO KPYTOM CYO'BEKTOB, Ha KOTODPBIX peIleHUsS
HAKAAABIBAIOT 0043aTEABCTBA. DTO HE TOABKO YYaCTHUKHU IIPOIECCa, a TaK-
JKe Bce mpoumre (pepeparbHBIE U 3€eMeAbHBIE TOCYAAPCTBEHHBIE OPraHbl - 3a-
KOHOAQTEABHBIE, UCIIOAHUTEABHBIE U CyAcOHBIE. Bce OHM B AQABHEMIIEM, T.
€. IOCAe NPUHATUA CyAeOHOTO pelleHUs OO0sS3aHBl IIPU WCIIOAHEHUU CBOUX
TOCYAQPCTBEHHBIX (DYHKIIMU PYKOBOACTBOBATBHCS MpPeANNCcaHuIMU KoHcTH-
TYIIJUX B TOM TOAKOBAHUM, KOTOPOe OOOCHOBAA UAU ITPEACTABUA B CBOEM pe-
urennu Oepeparbubiti Koncrturynuonnsiyi Cya. TakuM oOpa3oM, obecriedn-
BaeTCd €AMHCTBO TOAKOBAHMA U IpuMeHeHUd KOHCTUTyIMM BCeMU TOCY-
AAPCTBEHHBIMM OpraHaMU - IapAaMeHTaMU, YUPEe>KACHUSIMHU U CYAAMMU.

Bo-BTOpBIX, OCHOBHAsA 00sA3BbIBaOIasA AEMCTBEHHOCTh O3HavyaeT AAS KOHC-
TUTYIUOHHBIX OPraHOB, YYaCTBYHOIIUX B ITpoiiecce B ®epeparbHOM KoHc-
TATYIIHOHHOM CyAe, UTO OHU AOAKHBI KBAaAMPUIIMPOBAHHO UCTIOAHUTDL pe-
LIIeHNe U CAepAOBaThb eMy. UTo 3TO 03HauaeT KOHKPETHO, T. €. YTO KOHKpeT-
HO AOAJKEH AeAaTh KOHCTUTYIIMOHHBIM OpraH, IPOUrpaBIINM IIPOIleccC, YTo-
OBl COOTBETCTBOBATH COAEPIKAHUIO PeIlleHusA? IJTO 3aBUCUT OT OCOOEHHOC-
Tel pellleHUsI U, KOHEUYHO, OT ero KOHKpeTHOro npeamera. Ecau cya, Han-
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puMep, IIpuU3HaeT KakKoe-AHOO IIOAOJKEeHHe 3aKOHAa HEeKOHCTUTYLMOHHBIM
(He oTMeH$s ero), T. e. IPUHKUMAET pellleHle O IPU3HAHUU HEKOHCTUTYIU-
OHHOCTH, TO COOTBETCTBYIOIIUN 3aKOHOAATEAb AOAKEH IIPEAIIPUHATH BCe
HeoOX0AMMOe, YTOOBI YCTPAHUTL AAHHYIO HOPMY, OYAB TO IIOCPEACTBOM ee
U3MeHeHUsI UAU OTMeHBI. To >Ke caMoe UMeeT MeCTO, €CAM, HallpuMmep, B
IpoIiecce IO CIIOPYy O KoMIeTeHIusAX oprainoB PepeparbHBIN KoHCTUTYIIN-
oHHBIM Cyp IpPU3HAET HEKOHCTUTYIHOHHBIM AEUCTBUE, IIPEANPUHATOE
KOHCTUTYLIMOHHBIM OPraHOM, HallpuMep POCIIYCK IIapAaMeHTa, YBOAbHeHUe
MHHUCTPA, BBIOOP IIapAAMEeHTCKOI'O AedTeAs, OTMeHy UMMYHUTeTa AellyTa-
Ta ¥ T.A. B TaKUX CAydadx rOCYAQPCTBEHHBIM OpraH, M3AABIINU COOTBET-
CTBYIOIIIMU AaKT WAU COBEPIIUBIINU COOTBETCTBYIOIEE AECUCTBUE, AOAKEH
IIPHUAOKUTL YCUAUS B LIeASIX OTMEHBI aKTa UAU COBepIIeHUs AeUCTBUSA B CO-
OTBeTCTBUU ¢ KOHCTUTyIIMEN.

Ecan pelieHue CDe,A,epaAbHoro KOHCTI/ITYHI/IOHHOI‘O CYAa nMeeT KOHCTUTY-
TUBHBIN XdapaKTep, eCAM OHO, HAIIP., OTMEeHdeT 3daKOH, OODBSIBASIS €To He-
AeflCTBI/ITeABHBIM, TO KOHCTHUTYIMOHHBIE OPraHBbI-Y4JaCTHHUKHU IIpOIieccCa, a
TakK>XXe Apyrue rocypAapCTrBeHHbIEe OpPIraHbL 00si3aHBI CAEAATh BCe, YTOOBI
IIPpepAOTBPATUTD AaABHefILHee IIpuMeHeHre Tellepb yoXe HeAefICTBPITeABHO-
I'O 3aKOHa.

Tax kark Pepeparvubiti Koucrurymuonasii Cya obAapaeT KOMIETeHIMen
TOABKO Ha IIPUHATHE pelleHUuN O COOTBETCTBUHU IOCYAAPCTBEHHOTO IIOBEAE-
Husa KoHcTUTynum, o0g3bIBalolias AeMCTBEHHOCTh €TO pelleHu!, B-TPeTh-
X, OTpaHNYeHa TOAKOBaHUEeM KOHCTUTyIUH, T.e. 00SA3bIBalOIasg AeYCTBEH-
HOCTH B NMIPUHIIUIIE HEe PACHPOCTPAHSIETCS Ha TOAKOBaHHE HOPM TEKYIIero
3aKOHOAATEABCTBA. DTO OTHOCUTCS K KOMIIETEHIIMM OOIINX U CIelTuaAn3u-
POBAHHBIX CYAOB.

Ecau oTrarkuBaTthest oT MHeHUs1 MepepasrbHoro Koncrurynmounnoro Cy-
AQ, HAIIEANIIEeTO MOATBEPIKAEHHE B ero MOCTOSIHHOW IPakKTUKe, TO OCHOB-
Hasi 00s3BIBAIONIAST ACWCTBEHHOCTb OTPAHUYMBAETCS HE TOABKO PE30AI0-
THUBHOU 4YaCTbIO pelieHnusi, HO KW PACIPOCTpaHdeTCd, B-4€TBEePTbIX, HaA
IIPUYHNHBI 1 dAPryMEHTbhI, IIOCAYXUBIINE OCHOBAHHEM AN IIPUHATUA pe-
mieHusl. JTa O4eHb CAOJKHAS IPoOAeMa, IOTOMY YTO MHOTAA HESICHO, 9TO
COOCTBEHHO 4BASETCA NPUYNHON, MOCAYKUBIIIEN OCHOBAHUEM AAS AQHHO-
ro pemreHus. KoHeYHO, K HUM He OTHOCSITCS "Me>KAY IMPOYUM" CAeAaHHBIe
3aMedaHMd U KaK Obl HeB3Ha4Yall BBIPa’KeHHBIE CYAOM IIPaBOBELIE BO33pe-
HUS - TaK Ha3blBaeMble obiter dicta, K BBICKA3BIBAHNUIO KOTOPBIX IO XOAY
pPacCcMOTpEeHHUs AeAd CYA HNOOYKAQIOT KaKue-AuOO OOCTOATEeABCTBA. B Ka-
yecTBe 'TIOCAYKUBIINX OCHOBAHHMEM' MOTYT BBICTYIIaTh TaKWe NPUYUHEBI,
IIPU OTCYTCTBUU KOTOPBIX I[eIIOYKA apryMeHTallMd CyAd OKa3aAach OBl He-
TIOAHOM, a pellleHre MPEACTaBASIAOCE OBl "TIOABEIIeHHBIM B Bo3ayxe'. UTo
Ke MIPOUCXOAUT, €CAM CYA OINMPAEeTCsS B CBOEM pelleHWU, KaK 3TO YacTo
CAyYaeTCsl, Ha HECKOABKO KOHCTUTYIIMOHHO-IIPABOBBIX apIyMEHTOB, KaXK-
ABIM M3 KOTOPBIX IPUTOAEH AAS OOOCHOBAHMS PEIIeHUS WAU SBASIETCS
000CHOBAHMEM ¢



Ha mpakTuke ONpEeAEA€HHOU TOYKOM OIIOPHI 3A€Ch MOIYT CAYKHUTBH Tak
HasbiBaeMbie Te3uCHI ("Leitsitze"), KOTOPBIMU CYA TTPEABOCXUINAET CBOU pe-
IIeHU.

Oco0eHHO WHTEepeCcHOM, HO OAHOBPEMEHHO U TPYAHOU TIpOOAEMOU
IPEACTaBASIETCS BOOPOC O TOM, COAEPKUT AM OCHOBHAasg OO0S3bIBAlOIIas
AEVCTBEHHOCTH 3allpeT AAS YYACTHUKOB IIpollecca Ha U3paHue OTMeHEeHHOMN
®epeparbHBIM  KOHCTUTYIMOHHBIM CyAOM HEKOHCTUTYIIMOHHOM HOPMBI
IIOBTOPHO, OYAb TO B UAEHTHYHOU (POPME UAM @aHAAOTUYHOMU IO CMBICAY. B
1951r.* @epepanpubiti KoHcTUTynMOHHBIM CypA yCTaHOBUA 3ampeT Ha
MNOBTOPHOE MPUHSITHE HOPM U IOCTOSHHO IMTPUAEPKUBAACS ITOTO PelleHUs
B TeueHMe HEeCKOABKUX AecaTuaeTuii. B 1985 r. 2-0i1 ceHAT MOATBEPAUA
AeMCTBeHHOCTH 3amnpeTra. Ho B 1987 1. 1-bili ceHaT pelimnA, UCXOAS U3 4. 3
cT. 20 OCHOBHOTrO 3aKOHQ, YTO TAaKOM 3amlpeT He MOJKeT OBITh OCHOBAH Ha
noAroKeHUsIX § 31, oO0CHOBAB B3TO TeM, UTO 3aKOHOAATEAL CBSI3aH TOABKO
KOHCTUTYIIMOHHBIM TTOPSIAKOM, HO He OOBIYHBIMY 3aKOHaMH, K KAKOBBIM OT-
"HOcuTCcs B ToM unucae 1 § 31 30DKC. DTOT crop mMoKa elmle He TPUBEA K
CepPBbE3HBIM ITPAaKTUIeCKUM MMOCAeACTBUSIM. CoraacHOo § 16 30DKC ans pas-
pellleHus 3TOr0 CIopa HEeOOXOAMMO CO3BIBaTh INAeHyM @epeparbHOTO
Koncturynmonnoro Cyaa.

B. Pewenusa ®@egeparbnoro Koncmumyuyuonnoro Cyga, obragaroujue
"cuaroti 3akona” (4. 2 § 31 30KC)

Pemennsa ®epeparvHoro KoucturynoHHoro Cyaa O COOTBETCTBUH HAU
HEeCOOTBeTCTBUM 3aKOHAa KOHCTUTYyLIUH, a TaKKe pelleHWe O HeAel-
CTBUTEALHOCTH 3aKoHa, coraacHo 4. 2 § 31 30DKC, obraparoT "cHAOH 3a-
KoHa". OTa HOpMa IPUBOAUT K BO3HUKHOBEHHWIO MHOTIHMX HPOOAEM B IIPO-
1ecce TOAKOBaHUSA. Ho B TO >Ke BpeMs sCHa OCHOBHas HAes, KOTopas Ae-
KUT B OCHOBE 3TOM HOPMEL €CAU CYA OCYLIeCTBASIeT KPUTHUECKYIO IIpO-
BepKy HOPMBI B paHre 3aKOHA U IIPMHUMAaeT COOTBETCTBYIOIlee pelleHue,
TO OHO, B IPUHITUIIE, AOAJKHO OOAAAATH TOU JKe CUAOU AEMCTBUS, UTO U 3a-
KoH. [ToaTOoMy cuAa 3aKOHA O3HAuyaeT, YTO pelleHUs HOCAT 0093aTeAbHBIN
XapaKTep He TOABKO AAS I'OCYAAQPCTBEHHBIX OPraHOB, KaK IIPEANMCHIBAET Y.
1 § 31 30OKC, HO U, KaK AIOOOM 3aKOH, AAS BCEX HETOCYAAPCTBEHHBIX
cyobekToB. Pemenne @epeparvHoro KoncrurynmonHoro Cyapa B COOTBET-
CTBUU C ITOM HOPMOM OODBIBASIETCS 00S3aTeAbHBIM AASL BCeX, T. €. OHO
AENCTByeT erga omnes. OTO CaMbIil CUABHBIN BUA OOS3bIBaOIEl AelCTBEeH-
HOCTH. B 3TOM cocTOuT CMBICA "CUABI 3aKoHa'. Ho pAaHHOe moHATHe He 03-
HavaeT, yTo pemeHus PepeparbHoro KoucrurynuonHoro Cyaa npuoobpe-
TaloT (pOopMaAbHOE KadyeCTBO MAU pPaHT 3akoHa. Ha mpaktuke 4. 2 § 31
300KC A0 cux TTOp He mMeAa OOABIIIOTO 3HAYEHWS.

6 BVerfGE 1, 14/36 f. - Stdweststaatsurteil; E 69, 112/115 f.; monpo6no: Korioth, Stefan: Die Bindungswirkung
normverwerfender Entscheidungen des Bundesverfassungsgerichts fiir den Gesetzgeber, B: Der Staat, Band 30
(1991), S. 549-571.
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IV. NcniOAHUMOCTh U UCIIOAHEHHE pPelnieHum
PepeparbHoro Kouncrurynuoununoro Cyaa

M3 onmcaHug oO0g3bIBarollero 3d@eKkra pelleHuU CAepyeT, 4TO 00s3aH-
HOCTB 110 UcnioAHeHUIo pelneHut @epeparbHoro Koncrurynuonuoro Cyaa
BhITeKaeT HemocpeacTBeHHO 3 § 31 30dPKC. Ytobbl NpepoTBPaTUTH
BO3MOJKHOE HeAOpa3yMeHHe, CAeAyeT OTMEeTHTh, YTO MCIIOAHEHHEe B AaH-
HOM CAy4Yae O3HauaeT AOODOBOABHOE BBIIIOAHEHUE U OCYIleCTBAeHUEe
Y4aCTHHUKAMU CypAeOHOro IIpollecca IIPeAlIMCaHuY, BEITEKAIOIIUX HEIIOCPeA-
CTBEHHO WAV KOHKAIOAEHTHO M3 COAepyKaHus perneHus. OT "UCITOAHEHUS "
(B CMBICAe BBLIIIOAHEHMS) pelIeHUs CAeAyeT OTAMYATh ' IpUBEAeHHe B
UCTIOAHEeHHE", eT0 UCIIOAHUMOCTb.

Peaamzarus pemenntt @epeparbHoro Koncturynuonnoro Cyaa ypery-
aupoBasa B § 35 30KC. JrtoT maparpad mopa3uTeAbHO KPaTOK W 3BYyUUT
AOCTATOYHO CIKATO:

"®egeparbnbili Koncmumyuyuonnsili Cyg B CBOEM peweHuu Moxxem onpege-
AUmMb, KMO NPUBOgUM €ro B UCNOAHEHUE, OH MOXem MAKXKe B KOHKDeMHOM
CAyuae yperyAupoBamb BUg U CNOCOO UCNOAHeHUus .

ITpesxpe Bcero B pOpMyAHMPOBKE OPOCAETCI B I'AA3d, YTO 3aKOHOAATEAD ype-
TyAUpOBaA copeprkaHue peiieHul PepeparbHoro Koncrurynuonuoro Cyaa
110 Ka>KAOMY BUAY IIPOM3BOACTBA, OYAb TO: HOPMATHUBHBIM KOHTPOAB, IIPOM3-
BOACTBO IIO KOHCTUTYLIMOHHOU >KaAo0e, CIIOp MEeKAY KOHCTUTYLMOHHBIMU
opraHaMmy, 3alpeT IIapTUX U T.A. - B CIEIMAaAbHOM IIPEAlMCAaHUY, & Pearu-
3al1I0 pelleHu - 0e3 puddepeHnUuanuu II0CpepACTBOM O0Iell OTOBOPKU B
§ 35 30DKC. OT0, KOHEUHO, TIPUBOAUT K OIIPEAEAEHHBIM MPOOAEMaM, TaK
KaK AAT peaamsanum pelneHnit KorctutynnoHHoro Cyaa, Kak y>ke OoTMeda-
AOCH BBIIIE, U3-3a UX 3HAUUTEABHOM B3aMMOCBSI3U C MOAUTUYECKOU chepoit
U COIPUKOCHOBEHUSI C PA3AUYHBIMU AOCTATOYHO UYBCTBUTEABHBIMU cepa-
MM HMHTEepecoB, B IIPUHIIMIIE, He IIoMelllard Obl BEIpAOOTKAa 3aKOHOAATEAEM
Ooaee TOUHOU, AUDPPHEPEHIIMPOBAHHOMN U AeTaAbHOU (popMyAnpoBKu. OpHa-
KO B IIOAB3Y AQHHOM (POPMYAMPOBKU IIOAHOMOUYMY Ha IIPUBEAECHUE PEelleHNN
B HUCIIOAHEHHe B BUAe OOIllell OroBOPKU I'OBOPST IIpaKTHUUEeCKUe PacCyKAe-
HUd, T.e. IpUBeAeHUe B UCIIOAHEeHUe U peaAn3alus IpuHATEIX KOHCTUTYIN-
OHHBIM CyAOM pelleHUuM MOTYT OCYIIECTBAATBCSA PAa3AWYHBIMM, MHOTOOO-
Pa3HBIMU IYTAMU U BO MHOT'OM 3aBUCSAT OT OOCTOSTEABCTB, Y4eCTb KOTOpPhle
AAST KQXKAOT'O KOHKPETHOI'O CAydasi 3aKOHOAQTeAb He B cocTosgHuu. OH Mor
OBl 3TOr0 AOOUTBCS, TOABKO IIPUOETHYB K Ka3yMCTHUKEe, KOTOpas, CyAd IO
UMeEIOIIeMYCS OIIBITY, BCe PABHO OBl OCTaBUAA IIPOOEABI U TeM CaMbIM CTa-
Ad OBI IIOBOAOM AASL BOBHMKHOBEHUS HOBBIX ITPOOAEM, KOTOPBIX KaK pas U
yhAaeTcsa n3beskaThb 3a CcUeT OOIed OrOBOPKH.

B cBoelt npaktuke PepeparbHblii KoncTuryrnonseiii Cya ¢ caMoro Hadana
TOAKOBAA U IIPUMeHSIA 00111y10 oTOoBOPKY § 35 30DKC kak BceoOBEMAIOIEE,
AAAEKO HMAYIlee ITIOAHOMOUYKe. B 4acTHOCTH, MOHSATHE IIPUBEAEHHS B MCIIOA-
HeHHe OH IIOHMMaeT He B TOM Y3KOM CIelU(PUYHOM CMBICAE CyA€OHBIX pe-



LIIeHUM, KOTOpble UMEIOT MeCTO B paMKax ['pa*kpaHCKO-IIPOIIeCCYaAbHOTO
Kopekca (cp. § 704 ITIK 'epMmanum) uanm AAMUHUCTPATABHO-IIPOIIECCYAABHO-
ro npasa (cp. §§ 167 AI'IK u nocaepyromero 3akoHa 00 apAMUHUCTPATUBHBIX
CyAQdX), a ropaspo mupe u oobeMHeln. Cya CPOPMYyAUPOBAA 3TO TaK':

"3amem cyg BblHOCUM BCe PACNOPsUKEHUsl, KOmopble HeOOXOguMbl gAs
peaiusauyuu peweHul NO CyuweCmMBY, BblHECEHHBIX NO pe3yAbMamam
paccmompenust geA. Bug, macwumab u cogepXaHue pACNOPSUKEHUU O
npuBegeHuU peweHull B UCNOAHEHUE, C OGHOU CMOPOHBI, 3ABUCUM OM
COgep>XKaHUsl CaMOro peweHuss NO CyuleCmBy, KOMOpoe gOAXKHO Oblmb
npuBegeHO B UCNOAHEHUE, C gpyroll - om KOHKpemHbIX OmHoweHul, Ko-
mophble goAXKHbL OblMb NPUBEGEHbl B COOMBEMCMBUE C peleHUeM, 0CO-
6eHHO om noBegeHUs AUU, OPraHu3ayul, BegoMCmB, KOHCMUMYUUOH-
HbIX OPTrAHOB, HA KOMOpPble U/UAU NPOMUB KOMOPbIX HANPABAEHO peule-
Hue. [IpuBegeHue peweHUsi B UCNOAHEHUE SIBASleMCsl B JAHHOM CAy4dde
"BonioujeHuemM BceX Mep, HANPABAEHHbIX HA CO3gaHue (akmuiecKux
obcmosimeAbCMB, HEOOXOGUMbIX gAsl OCyW,eCMBAEeHUs NPABOBOIO pelle-
Rnus, Hatigennoro @egeparbubiM Koncmumyuyuonusim Cygom” (yum. u3:
Adolf Arndt, Deutsches Verwaltungsblatt - DVBI 1952, S. 3)."

Kak cBUAETEABCTBYET IPaKTUUeCKOe IPUMEHEeHNe 3THUX HOPM M IIPUHIN-
noB, ®epepanpubiti Koncrurynmonusii Cya Kak pa3 U noHmMaeT § 35 Kak
IIOAHOMOUYME TIOCPEACTBOM pa3paboTaHHLIX CaMUM CYAOM IIpPeABapu-
TEeABLHBIX IIPEANMCAHWM M HOPM BPEMEHHOTO XapaKTepa IIpeAOTBpallaTh
BO3HMKHOBEHHE ITPAaBOBOTO BAKyyMa, BO3HMKAIOIIEIO B pPe3yAbTaTe OTMe-
HBI HEKOHCTUTYITMOHHBIX HOPM M IIPEACTaBASIOIIEr0 OIMaCHOCTD AASI ITPABO-
BOM CHCTEMEI, OCOOEHHO AAS ee CTAaOMABHOCTH.

ITPOUAAIOCTPUPYIO 3TO HECKOABKUMU NIPUMePaMU U3 NPAKTUKU CYAQ:

1. DepeparbHBIM 3aKOH IIpeAycMaTpuBaeT NpoBepeHUe pedepeHAyMa. 9
CeHTSI0PS CyA IIpeABAapUTEAbHBIM pacIOpsi>KeHHeM OTMeHsSeT HCIIOAHeHUe
3aKOHA. 23 OKT40psa Cyp IpUHUMAET pelleHue II0 CYILIeCTBY Aeard. [lpu
3TOM OH yIloAHOMOuuBaeT DepeparbHOTO MUHUCTPA BHYTPEHHUX AEA Has-
HAQUUTh HOBBLIU CPOK I'OAOCOBaHUS He ITo3pHee 16 pekadpsa (BVerfGE 1, 14).

2. Cyp 3amnpeniaer Conmaructhueckyio PerixcrnapTuio. Tak Kak B 3aKOHe
HUYero He CKa3aHO O CyAbOe ITapAaMEeHTCKUX MaHAQTOB 3TOM MapTHH, CYA
n3paeT HOPMY O IIpeKpallleHMU MaHAAQTOB 0e3 KakKoro-aubo BO3MeIeHUs
(BVerfGE 2, 1).

3. B opHOM M3 CIOPOB MeXXAYy pepepariieidl ¥ 3eMASIMU CYA, TPeABapUTEAD-
veM pactopsikerreM (§ 32 3o0DKC: "Einstweilige Anordnung”) mpuocTa-
HaBAMBAET ITPOBEAEHWE OPOCa HAaCEeAEHUS TI0 TIOBOAY SIAEPHOTO OPY>KHS B
MYHUITATIAAUTETaX 3eMAM ['ecceH 1 00s3bIBaeT MUHUCTPA BHYTPEHHUX AEA
MAHHOU 3eMAM TTPEATIPUHSATL MePhl, HEOOXOAUMBIE AAS MCTIOAHEHMS AaHHO-
ro pacnopsykenusi (BVerfGE 8, 42).

7 Cp. Bundesverfassungsgerichtsentscheidungen Band (tom) 68, S. 132/140.
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4. B nponecce pacCMOTPeHUsI KOHCTUTYIIMOHHOM >KaAOOBI CyA 3alpelaeT
OTBETCTBEHHOMY 3€MEABHOMY VUPEKAEHUIO HMCIIOAHEHUe pelleHUs II0 BbI-
CBIAKE M3 CTpaHbl M pa3pellaeT MHOCTPAHHOMY 3asgBUTEAI0 BEPHYTHCS B
I'epmanuto (BVerfGE 35, 382).

5. B pa3AnMuUHBIX IIpoljeccax MO PacCMOTPEHMIO JKaroO TPOTUB HOBOBBEAE-
Huil B YK, Kacamomuxcsa abopToB, Cyp OOBABASET O (YJaCTUYHOM) HECOOT-
BETCTBUU AAHHBIX HOPM IIOAOKEHUSM KOHCTUTYILIMU U BBOAUT B AEHCTBHUE
pa3paboTaHHYIO CYAOM IIEPEXOAHYIO, BPEMEHHYIO, HO IIOAHOIIEHHYIO Pery-
AGIIWIO BOIIPOCA AO Pa3pabOTKU 3aKOHOAAQTEAEM HOBBIX MOAOKEHWU, COOT-
BercTByromux Korcrurynuu (BVerfGE 39, 1; 88, 203).

6. Cya oOBsaBAaseT Tak HasdbiBaeMbiM "Kohlepfennig" (mdpenuur Ha yroan),
T.e. COOP, KOTOPBIN B3UMAETCS AAS IOAAEPIKKU IPEAIPUATHH 110 AOOBIYe
OTeYeCTBEHHOIO KaMeHHOTO YTAS, - HEAONyCTUMas C TOYKW 3peHMs KOHC-
TUTYIIMOHHOTO IIpaBa AOIOAHUTEAbHas Harpy3Ka Ha IpakpaH W, TeM ca-
MBIM SIBASIETCS HE COOTBETCTBYIOIIUM KOHCTUTYIIUHM, HO PAcIOPSKaeTcs O
BPEMEHHOM IIPOAOAKEHUM AEUCTBUSA 3aKOHA, OOBSIBAEHHOTO HEKOHCTHUTY-
IIMOHHBIM, IO TOM HMPUYMHE, 9YTO ero pe3Kas OTMeHa IpuBeAa OBl K TsrKe-
ABIM 3KOHOMHUYeckuM motepsMm (BVerfGE 91, 186/207).

7. Cya O0OBABASIET HOPMY O IIpaBe Ha y4acTHe B YIIPAaBA€HUM B cepe rocy-
AAPCTBEHHOM CAY>KOBI (IPABO MPEACTaBUTEABHOT'O OpraHa HaeMHBIX paboT-
HUKOB) He COOTBETCTBYIOIeN KOHCTUTYIIUN 1 U3AaeT BMECTO Hee OTpaHu-
YeHHBbIE MEePEXOAHBIE TTOAOJKEHUS, KOTOPhIe 3aAal0T TOH HOBBIM HOPMaM,
KOTOpBIE AOAKEH NPUHATH 3aKOHOAATEAD B COOTBETCTBUU C KOHCTUTYILIMEN
(BVerfGE 93, 37/85).

8. CyA Ipu3HaeT HOPMY O IIOAHOMOYHUAX aABOKATOB HA NPEACTABUTEABCTBO
B CyAAX HOBBIX (DeAEPAABHBIX 3eMeAb (ObiBIIel I'AP) He cOOTBETCTBYIOIIEN
KoucTUTynIMM 1 M3paeT NEePEXOAHYIO HOPMY, A€HUCTBYIOIIYIO AO IIPEABAPU-
TEABHOU IOPUAMYECKOU YHU(UKAIIMU 3TOM IIPOOAeMEI IO Bcek ['epmanmn
(BVerfGE 93, 362/372).

9. CyA mpusHaeT HOPMY 3aKOHA OO0 MCIIONHEHUM YIOAOBHBIX HAKA3aHWU,
COTAAQCHO KOTOPOU OCY>KA€HHBIE 3@ YTOAOBHBIE IPECTYHIAEHUS AOAKHBI
OeCIINaTHO OCYIILECTBAATEL 00s3aTeAbHBIE PA0OTHI, HEKOHCTUTYIITMOHHOM, HO
pacnops>kaeTcs, YTO A@HHAasi HOpMa MOJKET IIPUMEHSITHCS AO U3AQHUS HO-
BOM HOPMBI 3aKOHOAA@TeAeM, HO He mo3pHee 31 pekaOpsa 2000 r. (BVerfGE
98, 169/215).

10. ®epeparbubiii Koncrurynuonusiii Cya npru3HaeT 3aKOH O Ka3UHO 3eM-
Au bapen-BroprreMOepr oT 1995 r. HEKOHCTUTYLIMOHHBIM, TaK KakK OH Ha-
pyllaeT OCHOBHOe IIPaBO Ha CBOOOAY OTIpaBAeHud Ipodeccuu ( cT. 12 4.
1 OcHOBHOro 3aKOHAa), HO paclops)kaeTcs, 4YTO He COOTBEeTCTBYIOIUMN
KoHcTUTyIMU 3aKOH MOJKeT IIPUMEHSThCS C OTPAHUYEHUSIMU U B MOAUDU-
IIUPOBAHHOM BUAE B TeUeHUE MEePEXOAHOTO MePUOAA AO MIPUHATHUS HOBOTO
3aKoOHa, HO He mo3pHee 31 mapta 2002 r. (BVerfGE 102, 197/223).



V. 3akaoueHue

OKCTeHCUBHAad MHTepHpeTalys W IpuMeHeHUe ITOAHOMOYHUS Ha IpUBeAe-
HUe pelleHNuM B UCIOAHEeHUe OodeHb MpobreMaTUdHLI. OcoOeHHO TPoO-
AEMaTHUYHO TO, YTO, KaK BUAHO M3 CHHUCKA U3AOKEHHBIX BBLIIIE PelleHUuH,
CyA pPaccMaTpUBaeT 3TO IIPEANNCaHUe B KaueCTBe AeTHTUMUPYIOIIel OCHO-
BBEI AAS TOTO, UTOOBI A€MCTBOBATh KaK 3aKOHOAATEABL U CO3AaBaTh ODOAee-Me-
Hee AAAeKO HAYIUe IIepeXOAHBIe NOAOKeHHs. COBepIIeHHO O4eBUAHO, YTO
®epepanrbubitt Koncrturynuonusit Cyp, npuberasgs K AQHHOM IIpaKTHKe,
3aTparuBaeT IIPeporaTUBY IIapAaMeHTa W TeM CaMbBIM - IIPUHIUIL pa3pene-
Hug BAacTel. Ho, coraracHO rocrnopCTBYIOIIEMY M, BUAUMO, BEPHOMY MHe-
HUIO, IPEACTAaBA€HHOMY B HeMeIIKON AOKTPHHe rOCYyAapCTBEHHOIO IIPaBa,
3TO He HapyllaeT IPUHIWIA pa3jpereHus BAaacTel®. IIpuHIUI paspereHUs
BAAQCTeU 3aluiaeT yupe>xpeHHble B OCHOBHOM 3aKOHe BETBH BAACTHU (3a-
KOHOAAQTEABHYIO, UCIIOAHUTEABHYIO U CyAeOHYI0) TOABKO B OTHOIIEHUM UX
OCHOBHOM c(ephbl KOMIIETEHIINH, T.e. HEIPUKOCHOBEHHOCTb UX CaMOCTOS-
TEeABHOCTH U caMoopMUupoBaHusl. BMelaTeAbCTBO APYTHMX KOHCTUTYIIMOH-
HBIX OpPTraHOB B mnepudepuiiHbie cepbl MOAHOMOUYMM KaKOU-AuOO BeTBU
BAAQCTH, HAIIPOTUB, AOIYCTHMO, Aa’Ke HeM30eXXHO M JKeAATeABHO C TOYKU
3peHUs KOHTPOAS U MOAAEPIKaHUS paBHOBecHd MeXXAy HuMH. OnucaHHas
HIpolleAypa U3AaHUS KOHCTUTYLIMOHHBIM CYAOM 3aKOHOAAQTEABCTBA Ae-(haK-
TO KacaeTCd TOABKO INepudepurHon cepbl KOMIIETEHIINMN (pepeparbHOTO
3aKoHOpaTeAd (ByHaecTara), Tak Kak M3AAHHBIE CYAOM IIepPeXOAHBIE IIOAO-
>KeHUs OTrpPaHWYeHBl BO BpeMeHU U MOTYT OBITh B AIOOOM MOMEHT OTMeHe-
HBI AW 3aMeHEeHBI TapAaMeHTOM; KpoMe TOTO, OHM HallpaBAEHBI MCKAIOUU-
TEeABHO Ha IOAAEPI’KaHHe AeeCIIOCOOHOCTH IIPAaBOBOM CUCTEMBL B CAyYasX,
KOTA@ IIOCAe YCTaHOBAEHMS HEKOHCTUTYIIMOHHOCTU 3aKOHA B HOPMATHUBHOU
cucTeMe BO3HUKaeT IpobeA. B To ke BpeMsd TaKOU IMOAXOA NMPEACTaBASET
CcOOOI Cepbe3HYI0 IPOOAEMY AAG COXPAHEHUS PAaBHOBECHUS MEKAY KOHCTHU-
TYLUOHHBIM CyAOM U IIapAaMeHTOM. PaBHOBecue yA@eTCs COXPAHUTH TOAb-
Ko, ecam @epeparbHblti KoHcTturynuonHbll Cyap OUeHb CAEP’KaHHO, B
cMmbIcAe judicial self restraint, moab3yeTcd cBOMM IIOAHOMOYKEM Ha IIpUBe-
A€HUe pellleHuN B HCIIOAHeHHe B cooTBeTcTBuuU € § 35 30DKC. B obmiem
MO>KHO CKazaTh, yTo PepeparbHomMy KoHcTuTynmonHoMy CyAy AO CHX IIOD
YAQBAAOCH COOAIOAATE HEOOXOAUMEIN OaraHC.

SUMMARY

The role of the constitutional court in the concrete state depends on the
quality of the constitutional nature, the extent of the scopes of the consti-
tutional court and the quality of the political culture of the people.

§ O6cysrpeHne stou npodaemel cM. B Schlaich/Korioth, Das Bundesverfassungsgericht (cm. 5), S. 315 ff.
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The substantial provisions of the constitution cannot be subjects of amend-
ing. The Federal Constitutional Court is the most important, efficient and
effective legal mechanism to ensure and guarantee the provisions of the
constitution.

The validity of the constitutional justice is mainly an instrument of norma-
tive control in Germany.

The authority of the Constitutional Court is the most important guarantee
of the implementation of its decisions.

The constitutional bodies are not in subordinate relation to each other.
They are on the same hierarchical level.

The constitutional body cannot compel another constitutional body to exe-
cute its duties by means of orders or coercion.

The existence of the constitutional court depends on the fact, whether the
other constitutional and state bodies and the citizens themselves respect,
acknowledge, obey and implement its decisions.

The Federal Constitutional Court is, at the same time a constitutional body
and a branch of justice.

The decisions of the Constitutional Court have general and special effects,
which are inherent only to it.

Cohesiveness of the court with its decisions means that the court cannot
change the decision on its own initiative.

The decisions of the Federal Constitutional Court also formally come into
force, they shall not be called back by the court and they have material
and legal power.

If the decision of the Federal Constitutional Court abrogates the law,
declaring it void, the constitutional member bodies of the process and
other state authorities are obligated to do everything to prevent further
application of the mentioned law already declared void.

The decision of the Federal Constitutional Court has a "power of law": it
is declared mandatory for everyone and operates erga omnes.

The Federal Constitutional Court shall rule on the interpretation of the
Basic Law in the event of disputes concerning the extent of the rights and
duties of a supreme federal body or of other parties vested with rights of
their own by the Basic Law or by the rules of procedure of a supreme fed-
eral body.




JURISPRUDENCE OF THE POLISH
CONSTITUTIONAL TRIBUNAL
IN THE SCOPE OF STRENGTHENING
THE INDEPENDENCE OF JUDICIARY

WOJCIECH HERMELINSKI
Justice of the Constitutional Tribunal of the Republic of Poland

The Constitution of 2nd April 1997 has strengthened the Constitutional
Tribunal's independence from the legislative power. All judgments of the
Tribunal "shall be of universally binding application and shall be final"
(Article 190 para. 1 of the Constitution).

Under the Polish system of constitutional review the lack of conformity of
an act (a norm) to the Constitution, international agreement or a statute
does not result in ex tunc invalidity of such act, but in its defectiveness;
therefore a date for the end of the binding force of such act must be spec-
ified. As a rule, the loss of a binding force of the reviewed unconstitution-
al act takes effect on the day of the publication of the Constitutional
Tribunal's judgment. However, the Tribunal may specify another date for
the end of the binding force of a normative act. Such period may not
exceed 18 months in relation to a statute or 12 months in relation to any
other normative act (Article 190 para. 3 of the Constitution). Postponing
the date of the execution of a judgment is an exclusive power of the
Tribunal, according to the principle of its independence. The main purpose
of such solution is to enable the legislator to correct the challenged law or
to introduce the new one as well as the adjustment of the public finances
to the new situation resulting from the Tribunal's judgment. The need for
postponement may also result from adjudicating non-conformity of an
international agreement, as the loss of the binding force of such an agree-
ment should be preceded by relevant international legal actions.

Judgments on non-conformity to the Constitution, international agreement
or a statute may also bear consequences for the past decisions. As Poland
had not adopted the German notion of invalidity of a norm deemed to be
in non-conformity, all the previous acts and decisions grounded on that
norm are not automatically annulled. Every interested party may demand
reconsidering the case closed and legally valid. Article 190 para. 4 of the
Constitution introduces the general principle that a judgment of the
Tribunal on the non-conformity to the Constitution, an international agree-
ment or a statute of a normative act (provision) "shall be a basis for reopen-
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ing proceedings, or for quashing the decision or other settlement in a man-
ner and on principles specified in provisions applicable to the given pro-
ceedings".

The Constitutional Tribunal ruled in several judgments regarding institu-
tions and legal mechanisms which guarantee realization of the principle of
judicial independence. Some of them regard the National Council of the
Judiciary, the body which safeguards independence of judges and courts.
The Constitution of the Republic of Poland of 1997, whilst remaining silent
on the issue of the judicial self-governing body, includes the position of
the National Council of the Judiciary as a constitutional matter, stating in
Article 186 that the Council shall safeguard the independence of the courts
and judiciary. This imposes an obligation upon the ordinary legislator to
equip the National Council of the Judiciary with instruments ensuring it a
real possibility to effectively exercise its constitutional duty.

The most important powers of the Council are:

"adopting resolutions regarding applications to the Constitutional Tribunal
to examine compliance with the Constitution of the Republic of Poland of
normative acts within the scope concerning independence of courts and
judges,

" considering and evaluating candidacy for holding a judicial post and pre-
senting to the President of the Republic of Poland applications for appoint-
ment of judges of the Supreme Court, Chief Administrative Court, common
courts, provincial administrative courts and military courts.

Moving to the main topic of this presentation I would like to present, bas-
ing on some examples of the Constitutional Tribunal's judgments its role
in the sphere of influencing on the position of the judiciary in Poland.

In case No K 11/93 the Ombudsman challenged regulations of the Law on
Common Courts Organization of 1985 alleging that they violate the con-
stitutional principle of power-sharing by allowing the President of the
Republic of Poland to revoke judges in the cases specified by law. In the
Ombudsman's opinion the quoted law infringes the principle of the inde-
pendence of the courts in this way that provides the Minister of Justice
with the right to submit applications for the initiation of a particular pro-
ceeding (outside the usual disciplinary proceedings) against the judge
charged for "misappropriation in the principle of the independence”, which
leads to the arbitrary dismissal of the judge without the disciplinary pro-
ceedings. This kind of competence of the Minister of Justice, as an exec-
utive body, in the Ombudsman's opinion, is an unacceptable influence on
the independence of the judicial authority. The individual behaviour of the
judge violating the dignity of the profession of judge and undermining the
confidence necessary to exercice the profession of judge may lead to the
removal of the judge of the profession, only by disciplinary proceedings.
Only in such proceedings, the necessary safeguards are guaranteed, and
also given the opportunity to estimate the connection between the judge's



alleged behavior and loss of confidence required for the performance of
work. The decision with this respect cannot be left to the non-judicial
authorities, particularly to the executive. Therefore the Constitutional
Tribunal ruled that the challenged regulation is incompatible with
Constitution by the fact that introduces a particular procedure with partic-
ipation of the executive authority limiting access to the court.

In accordance with the Constitutional Tribunal's ruling the mentioned pro-
vision was removed from the legal order as a result of the judgment.

In case No SK 43/06 candidate on the higher judicial position refused by
the National Council of the Judiciary in submitting his request to the
President of the Republic of Poland filed the constitutional complaint with
the Constitutional Tribunal complaining that the Law on the National
Council of the Judiciary does not lay down criteria, which the Council shall
be guided, when assessing a candidate on the higher judicial position.
Moreover the Council may be exempted from the obligation to justify the
refusal of submitting the judge's request for appointment to the President.
The applicant emphasized also that in case of such a refusal, he may not
appeal against it before a court.

The Constitutional Tribunal considering the complaint expressed an opin-
ion that the Law on Common Courts Organization of 1985 provides for an
assessment of the candidates for the post of judge, and at the same time
does not lay down closer the criteria for this assessment, which raises major
doubts from the point of view of art. 60 of the Constitution of the Republic
of Poland stating that Polish citizens enjoying full public rights shall have
a right of access to the public service based on the principle of equality.
The Tribunal stressed that in the democratic state of law it is not accept-
able awarding to the authorities competences without specifying the limits
within which they can move. Criteria for the evaluation of candidates for
judges are a matter of particular importance from the standpoint of imple-
mentation of the constitutional right of access to the public service.
Therefore, the basic criteria for the selection of candidates should be
defined in the Law on Common Courts Organization of 1985. Finally the
Constitutional Tribunal ruled that the challenged regulation is incompati-
ble with art. 60 of the Constitution.

In case No K 12/03 the Constitutional Tribunal considering complaint of
the National Council of the Judiciary ruled i. a. that the provision of the
Organisation of Common Courts Act of 2001, in its part authorising the
Minister of Justice to dismiss a President of a court during his/her term of
office, despite the disapproval of the National Council of the Judiciary,
where it is irreconcilable with the interest of the administration of justice
for a President to continue fulfilling their functions, for reasons other than
nonperformance of their official tasks, does not conform to Articles 10 and
173 of the Constitution. The complaint resulted from the Organization of
Common Courts Act introducing a limitation, not existing in previous legal
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provisions, on the role of judicial self-governing bodies (judges' general
assemblies) of the appellate and regional courts, as regards appointment
and dismissal of the Presidents of these courts. In accordance with the new
Organization of Common Courts Act 2001, judges' assemblies were
deprived of the right to disapprove of the Minister's decision (thereby
blocking an appointment or dismissal) and were left with purely advisory
competences. The above Act envisaged the possibility of dismissal even
following Council disapproval, upon the fulfillment of certain - ambiguous-
ly defined - conditions, i.e. following "flagrant non-performance of their
official tasks", or where it becomes "irreconcilable with the interest of the
administration of justice" for a President to continue fulfilling his/her func-
tions. The "interest of the administration of justice", especially as an inde-
pendent reason, as an alternative to the reason of "flagrant non-perform-
ance of official tasks", encompasses elements which are not directly relat-
ed to assessment of the dismissed person's conduct but, primarily, relate to
an external perspective of the administration of justice. Endowing an organ
of administration, such as the Minister of Justice, with discretion to take
decisions as regards the dismissal of a court President (fulfilling a function
linked to exercising jurisdictional actions), on the basis of a reason which
is ambiguously defined and not entirely verifiable, may not be reconciled
with the principles ex-pressed in Articles 10 and 173 of the Constitution.

In accordance with the Constitutional Tribunal's ruling the mentioned pro-
vision was removed from the legal order as a result of the judgment.

In case No K 25/07 the National Council of the Judiciary challenged reg-
ulations of the Law on Common Courts Organization of 2001, stating that
a judge who is a member of the National Council of the Judiciary may not
be appointed to perform the functions of the President or Vice-President
of the Court and appointment to carry out this function terminates upon
the selection to the National Council of the Judiciary. In the Council's
opinion the above law is a real limitation of the right of judges-members
of the National Council of the Judiciary to exercise his mandate guaran-
teed by the principle contained in the Constitution. On the other hand, the
challenged provision deprives the judge of the common court being mem-
ber of the National Council of the Judiciary a possibility to perform the
functions as a President or Vice-President of the Court.

Thus, in the National Council of the Judiciary opinion, this provision
infringes the principle of equality expressed in art. 32 of the Constitution,
as well as article 187 of the Constitution, under which all judges, regard-
less of whether they fulfill the executive functions in the courts, have guar-
anteed the equal right to apply as a candidate to the National Council of
the Judiciary.

In the Constitutional Court opinion the Constitution specifies the constitu-
tional authorities to which the incompatibility rule is applying. The
Constitution does not provide for this principle with respect to the



National Council of the Judiciary. The provisions of the Constitution per-
mits each judge to apply for the position of the member of the National
Council of the Judiciary and each judge may be appointed to the position
of the President or Vice-President of the Court. The Constitutional
Tribunal, in interpreting rules of appointment of judges to the National
Council of the Judiciary on the basis of art. 187. 1 point 2 of the
Constitution, took into account the content of the article. 187. 4 of the
Constitution, which States that " The organizational structure, the scope of
activity and procedures for work of the National Council of the Judiciary,
as well as the manner of choosing its members, shall be specified by
statute”.

Therefore the Constitutional Tribunal ruled the mentioned provision of the
Law on Common Courts Organization of 2001 incompatible with
Constitution.

In accordance with the Constitutional Tribunal's ruling the mentioned pro-
vision was removed from the legal order as a result of the judgment.

In another case No SK 7/06 two complainants challenged one of the pro-
visions of the Law on Common Courts Organization of 2001 establishing
office of the assistant judge and claiming the mentioned provision in con-
tradiction with the constitutional right to court expressed in art. 45 of the
Constitution. While indicating the competencies of assistant judges, it is
possible to enumerate two types of tasks performed by them: one within
the scope of the administration of justice and the other within the scope of
legal protection. Pursuant to the challenged regulation, assistant judges
shall, while adjudicating, be independent and subject only to the
Constitution and statues. For the period of performing the duties of the
judge an assistant judge remains under the supervision of a judge who per-
forms the function of a consulting judge. The main allegation presented by
the complainants concerned the content of provision of the Law on
Common Courts Organization of 2001, based on which the Minister of
Justice may, with the consent of a regional court's board of judges, vest in
an assistant judge the performance of the duties of the judge in the region-
al court for a specified period not exceeding four years.

In the Constitutional Tribunal's opinion according to the Constitution,
courts are composed of judges and citizens participating in the administra-
tion of justice. A possibility consisting in an arbitrary vesting of judicial
power in other persons would mean the loss of significance of guarantees
specified in Article 45 paragraph 1 of the Constitution. All cases shall be
considered before competent, impartial and independent courts specified
in the Constitution. The Independence and impartiality of the court and
the judge are closely related to each other. The Constitutional Tribunal
stressed that impartiality is an inherent feature of the judicial power and,
simultaneously, an attribute of the judge, the loss of which deprives the
judge of qualifications to discharge their function.
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A statutory regulation, pursuant to which the assistant judge, while adju-
dicating, shall be independent and subject only to the Constitution and
statutes, constitutes merely a declaration, which does not provide for an
actual and effective independence required by the Constitution. Such a
regulation needs to be accompanied by specific legal solutions which the
assistant judge does not fulfill due to the following impermissible features:
dependence of the assistant judge on the Minister of Justice, lack of spec-
ification of the time frame as regards the assistant judge's performance of
the function of the judge, exclusion of the National Council of the
Judiciary from participation in the procedure of vesting in the assistant
judge the performance of the duties of the judge, dependence on a region-
al court's board of judges and on the consulting judge, lack of guarantees
as regards the political neutrality of assistant judges. Therefore the
Constitutional Tribunal considered the mentioned provision of the Law on
Common Courts Organization of 2001 does not conform to Article 45 para-
graph 1 of the Constitution of the Republic of Poland.

The mentioned provision was waived by the Law on National School of the
Judiciary and the Prosecutor Office in March 2009.

In case No K 35/08 the Constitutional Tribunal considered an application
by the Polish Ombudsman to carry out a review of five legal acts concern-
ing the martial law legislation of 1981 and 1982, inter alia: the Decree of 12
December 1981 on Martial Law, the Decree of 12 December 1981 on spe-
cial proceedings in the cases concerning offences and misdemeanours dur-
ing the period of martial law, the Decree of 12 December 1981 on includ-
ing cases concerning certain offences in the scope of jurisdiction of military
courts as well as on changing the organization of military courts and mili-
tary organizational units in the Public Prosecutor's Office of the People's
Republic of Poland during the period of martial law. The main allegation
against those legal acts was that they had been issued without a legal basis.
The legislator had no power to issue normative acts, which was against the
principle of legalism. Moreover, the Ombudsman put forward an allegation
that the Decrees of 12 December 1981 had been issued in violation of the
standards concerning the prohibition against retroactivity of law.

First of all the Constitutional Tribunal stated that all the challenged nor-
mative acts had ceased to have effect, within the meaning of the
Constitutional Tribunal Act of 1997 as they might no longer specify obli-
gations related to particular conduct. Consequently, in the Constitutional
Tribunal's opinion a review of those acts was possible as a ruling by the
Constitutional Tribunal was necessary in that regard for the protection of
constitutional rights and freedoms (Article 39.3 of the Constitutional
Tribunal Act).

The Constitutional Tribunal discussed the nature of the infringement of
constitutional rights and freedoms in the case of the Decrees of 12
December 1981. The Tribunal indicated that the Decree on Martial Law
contained substantive provisions introducing restrictions on the individ-



ual's constitutional rights and freedoms. Article 4(1) of the Decree on
Martial Law suspended or restricted fundamental civil rights set out in the
Constitution of the People's Republic of Poland (1952) and other statutes
as well as international agreements to which the People's Republic of
Poland was a signatory. In particular, the following were revoked or
restricted: personal inviolability; the inviolability of the home and the pri-
vacy of correspondence; the right of association; the freedoms of speech,
publication and assembly as well as the freedom to organize marches, ral-
lies and demonstrations. The regulations of the Decree on Martial Law
were contrary to the obligations, accepted by Poland, which arose from the
International Covenant on Civil and Political Rights.

The repressive character of the Decree on Martial Law manifested itself in
the fact that the Decree penalised acts which had not been regarded as
criminal before 13 December 1981, and also it introduced harsher penalties
for acts which were prohibited under the law at that time, as well as it cat-
egorised numerous previous misdemeanours as offences.

Analysing the Decree on Special Proceedings, the Constitutional Tribunal
noted that the said legal act contained procedural and substantive provi-
sions which introduced harsher penalties in those proceedings. In the light
of the mentioned decree, the court obligatorily had to order detention
pending trial, and there was no possibility of appealing a judgment issued
in the proceedings. The Decree on the Jurisdiction of Military Courts
assigned cases concerning certain offences to military courts, and at the
same time it introduced some changes in the organization of those courts,
inter alia, as regards the appointment of judges in those courts as well as
the participation of lay judges in court proceedings in criminal cases. The
changes introduced affected the functioning of courts and the appointment
of judges, as well as the way criminal cases were examined and procedur-
al and substantive provisions were applied.

Considering the case the Constitutional Tribunal stated that normative acts
enacted after 1989 in order to redress the harm and damage caused until
1989 had a selective character. They did not include some of the infringe-
ments of human rights and freedoms. In the Constitutional Tribunal's opin-
ion the current legal measures did not allow to challenge the rulings made
in certain cases in the proceedings conducted on the basis of the Decree
on Martial Law and the Decree on Special Proceedings. Therefore, only
issuing a ruling by the Constitutional Tribunal could be an effective meas-
ure to protect the constitutional rights and freedoms of all those in rela-
tion to whom special proceedings had been carried out, and not only with
regard to those who had acted for the sake of independence of the Polish
State. The Constitutional Tribunal stated that issuing a ruling which con-
cerned the constitutionality of the Decree on Martial Law and the Decree
on Special Proceedings was necessary to protect constitutional rights and
freedoms. Those two Decrees exhausted the issue of protection of consti-
tutional rights and freedoms.
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The Constitutional Tribunal declared that the Decree on Martial Law and
the Decree on Special Proceedings were unconstitutional, for they had
been enacted by the Council of the State (instead parliament), which had
not had the relevant powers in that regard. The Decree on Martial Law and
the Decree on Special Proceedings were regarded by the organs of public
authority as binding normative acts and were applied by them. The judg-
ment of the Constitutional Tribunal declaring the unconstitutionality of the
Decrees does not retroactively undermine their validity during the period
when they were binding and applied. But it opens up the possibility of
applying Article 190(4) of the Constitution and of re-opening the proceed-
ings where these acts were applied. The ruling of the Constitutional
Tribunal is of direct significance in the context of criminal law. Upon
request of those concerned, it makes it possible to re-open criminal pro-
ceedings where the provisions of repressive law, contained in the chal-
lenged Decrees, were applied.

And on the very end one should mention about case No K 10/08 (connect-
ed with the above) where the Ombudsman challenged in his application to
the Constitutional Tribunal one of the provisions of the Law on
Organization of Common Courts of 2001 regarding calling the judge to the
criminal responsibility. The Ombudsman referred to one of the cases pend-
ing before the Supreme Court where the Supreme Court acting as a disci-
plinary court refused to grant permission to hold a judge criminally liable,
in the case of a judge who adjudicated on the basis of the Decree on
Martial Law, which was not properly published and therefore was not
known to the accused. The Ombudsman challenged Art. 80 (2b) of the Law
on the Organization of Common Courts of 2001. Pursuant to the chal-
lenged article: "Should the motion for holding the judge criminally liable
not correspond to the formal terms of a pleading specified in the Code of
Criminal Procedure or be obviously groundless, the president of a discipli-
nary court refuses to accept the motion". In the Ombudsman's opinion in
accordance with the well-established line of jurisprudence of the
Constitutional Tribunal, when examining the constitutionality of a provi-
sion, one should take into account not only its literal content, but also the
interpretation thereof which has been adopted in the process of applying
the law, and in particular adopted in the jurisprudence. In the light of the
above, article 80 (2b) of the Act on the Organization of Common Courts
should be subject to constitutional review, to the extent the term "an obvi-
ously groundless motion for permission to hold a judge criminally liable"
is assigned content by the Resolution of the Supreme Court of 20
December 2007 (Ref. No. I KZP 37/07, OSNKW No. 12/2007, item 86). In
the Ombudsman's opinion such an interpretation of the challenged provi-
sion eliminates the possibility of holding judges criminally liable, as
regards the judges who convicted the organizers of the strikes and protests
against the introduction of martial law in 1981, applying the retroactive
provisions of the Decree on Martial Law, dated 12 December 1981.



Therefore, the Ombudsman emphasized, there was no doubt that the men-
tioned Resolution of the Supreme Court , entered in the book of legal prin-
ciples, has bound all courts in Poland and means that every motion for per-
mission to hold a judge criminally liable be regarded as obviously ground-
less. Consequently, obvious groundlessness is not assessed in casu, since
it is determined in a top-down and arbitrary way.

The Constitutional Tribunal has shared the Ombudsman's view that the
mentioned Resolution of the Supreme Court established the faulty mean-
ing of the challenged provision, particularly in the part stipulating the
prosecutor's motion: "obviously groundless”. In the Constitutional
Tribunal's opinion determining the meaning "obviously groundless” may
be done not prima facie but only in a reasonable way on a basis of an
analysis concerning the substantiation of existence of obvious groundless
in a specific case.

Therefore the Constitutional Tribunal considered the questioned provision
in the meaning shaped by the established line of the jurisprudence uncon-
stitutional.

PE3IOME

Koucturynua Iloabmm oT 2 anpeas 1997 ropa 3akpenmaa He3aBUCHUMOCTH
Koncrurynuonnoro TpuOyHanra OT 3aKOHOAQTEABHOW BAACTH. Bce pere-
HUs TpuOyHanra UMEIOT O0IIe00a3aTEABHYIO CUAY M BASIIOTCSI OKOHUATEeAb-
HBIMU. B IIOABCKOM cHCTeMe KOHCTUTYIIMOHHOI'O KOHTPOASL HECOOTBETCTBUE
aKTa (HopMel) KOHCTUTYyIMM MeKAYHAapOAHOMY COTAQIIEHHIO MAM 3aKOHY
BEAET He K HEeAeMCTBUTEABHOCTH TAaKOTO aKTa, a K ero Ae@eKTHBHOCTH,
CAEAOBATEABHO, CPOK YTpaThl OOSI3aTEABHOM CHABI TAaKOT'O AKTAa AOAKEH
OBITE TOYHO olNpeAereH. OTCpOYKa MCIOAHEHUS! PEIIeHHUs - UCKAIOUUTEAD-
Hoe IIpaBO TpuOyHara B COOTBETCTBUM C IIPHUHIIUIIOM €ro He3aBUCHUMOCTH.
['AaBHAs IleAb TAKOTO IIOAXOAQ - AQTh IIPABO 3aKOHOAAQTEAIO MCIIPAaBUTh OC-
IIapUBaeMbIM 3aKOH UAU BHECTH Ha PACCMOTPEHUe HOBBIN, B COOTBETCTBUU
C HOBBIMHU OOCTOSITEABCTBAMM, UCXOAAIIUMU U3 pellleHUs TpuOyHaAa.

Korcturynmonnsi TprOyHan B HEKOTOPBIX CBOUX PEUIEHUSIX PYKOBOA-
CTByeTCdA HWHCTUTYTAMU W IIPABOBBIMU MEXAaHUW3MaMH, T'apPaHTHUPYIOIIUMU
IIPUHITUII HE3aBUCUMOCTHU CyAd. HeKoTOphle m3 HMX KacarTca Becenmoabscko-
ro Cypebnoro CoBeTa, OpraHbl KOTOPOTO O0eCHedmBalOT HEe3aBUCHUMOCTh
cypent u cypoB. Ct. 186 Korcrurynuu Iloabmy Bo3aaraeT Ha 3aKOHOAQTE-
A1 00SI3aTEeABCTBO HPEeAOCTaBAATH BcemoabckoMy CypebrHoMy CoBeTy
CpPeACTBa, O0eCIeunBaloOIIe eMy PEAaAbHYI0 BO3MOJKHOCTH 3((hEeKTUBHOTO
OCYIIECTBAEHHUSA CBOEro KOHCTUTYLIMOHHOTO OOS3aTeAbCTBA.

ABTOp NPUBOAUT IIpUMEPHI U3 NpakTuku KoHcTUTynmoHHOro TpuOyHaAQ,
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KOTOpBIE OBIAM HAIIPABAEHBI HAa YCUAEHUE ero He3aBUCUMOCTHU. B pene No
K 11/93 OmMOyACMeH OCIIOPHA MOAOKeHHUs 3akoHa "OO6 opraHuzanuu 00-
mux cypoB" oT 1985 ropa, mpepycMaTpHUBAIOIIETO MOPSIAOK OT3hIBa CYABH
ITpesupenToM PecniyOauku [ToAbIIM O NPEACTABACHUIO MUHUCTPA FOCTHU-
1IUM, CUUTasd, YTO TaKasd KOMIIETEHIIMS MCIIOAHUTEABHOTO opraHa (MUHUCT-
pa IOCTULIMY) HEAOIIYCTHMA C TOUKU 3peHus IIPUHIUIIA He3aBUCUMOCTHU CY-
AeOHOM BaacTu. B pesyabrare pemenHusa KorHcTturynuoHHOro TpuOyHara
AAHHOE TIONOKeHUe OBIAO OTMEHEHO.

B apene No K 12/03 KoncTurynuoHHBIM TprOyHan OTMEHHA IIOAOKEHUE
3akoHa oT 2001 ropa "O6 opraHmsanuu oOIIMX CYAOB", COTAACHO KOTOPO-
MYy MHHUCTP IOCTHILIMM YIIOAHOMOYEH OCBOOOJKAATH IIPeACepaTeAs CyAd AO
UCTeYeHUsI CpoKa ero MOAHOMOUMNM, HeCMOTPs Ha HeopoOpeHUe Bcemoabc-
koro Cypeb6Horo CoBeTa, TaKk KakK B COOTBETCTBUU cO cTarbamu 10 m 173
Koucturynuu IToabckol PecnmyOAMKEM CyABl U TPUOYHAABI SBASIOTCS OT-
AEABHOM BAQCTBIO, HE3aBUCHMOM OT APYIHMX BAACTel, M IOCyAAQPCTBEHHBIN
crpol [Toabckolt PeciyOAMKE OCHOBBIBaeTCS Ha NPUHIUIE Pa3jAeAeHHusd U
OanraHCca 3aKOHOAATEABHOM, MCIIOAHUTEABHOM U CyA€OHOM BAACTEM.




PEINIEHNA
KOHCTUTYLIMOHHOIO CYAA B ITPABOBOU
CUCTEME PECIIYBAUKWU BEAAPYCH

CEPIT'EVl YUTPUHOB

Cyovsa Koncmumyuyuonnozo Cyda
Pecnybauku beaapyco

B 3akonopaTeabcTBe PecniyOamku beaapych paeTcs OAHO3HAYHBIM OTBET Ha
BOIIPOC O IOPUAMYECKOU NpUpPOAe akToB Koncrurynuornsoro Cyaa. B coor-
BETCTBUU CO cTaTbel 2 3akoHa 'O HOPMATUBHBIX IIPABOBHIX aKTax Peciry0-
Aukm beaapycw” akThl KoHcTuTynmonHoro Cyaa, HapsAy C HOCTaHOBAEHU-
aMu naeHyMoB BepxoBHoro Cyaa u Bricmiero XosgiicrBeHHOro Cypaa, on-
PeAeAdIOTCS KaK HOPMAaTHBHEIE NIPABOBBIE aKThl, IPUHATEIE B IIpeAeAax UX
KOMIIETEHIIUN II0 PEryAMPOBAHUIO OOIIeCTBEHHBIX OTHOIIEHUM, yCTAHOB-
reHHOU KoucTturynuein PecniyOauku beaapych M IPHHATBIMU B COOTBET-
CTBUU C HeU WHBIMU 3aKOHOAAQTEABHBIMU aKTaMHU.

Takolt moaxop K mpupoae akTtoB Koncturymmonunoro Cyapa opMarm3yer
WX MeCTO B IMPaBOBOU cucTeMe MeXAY KoHCTuUTynuel m Me>KAYHapOAHBI-
MH AOTOBOPaMH, C OAHOM CTOPOHBI, W TEKYIIUM 3aKOHOAQTEALCTBOM - C
APYTOU. YsICHEHVE POAUW aKTOB OpraHa KOHCTUTYIIMOHHOTO KOHTPOASI B
IIPaBOBOM CHUCTEME SIBASIETCSI OOAee CAOXKHOMW 3apaued U ee pellleHue, Kak
IIPEeACTaBASIETCSI, 3@aBUCHUT OT OIIpeAeAeHMs (PYHKIUM aKToB KoHCTUTyIM-
omHoro Cyapa B MexXaHHU3Me IIPaBOBOTO PErYAUPOBAHUSI.

TpakToBKa 3aKOHOAATEAEM IIPABOBOM IIPUPOABI aKTOB KOHCTUTYIIMOHHOIO
Cypa akTyaAM3UpyeT HAy4YHBIM IIOMCK WX HOPMATUBHOM COCTABALIOIIEN.
/AorukKa pacCcy>kKAeHHUHU IIPOCTA: €CAU aKT OpraHa KOHCTUTYLIMOHHOIO KOHT-
POAS IBASIETCSA HOPMATUBHEIM, TO, CA€AOBATEABHO, OH IIO OIIPEAEAEHUIO CO-
AEPIKUT HOPMBI IIPABa U OCTAETCsS TOABKO IIPABUABHO AOKAAM3UPOBATH 3TU
HOPMBEI B CTPyKType peliteHus Koncrurynuonuoro Cyaa. Pazymeercs, cae-
AYyeT OTOBOPUTHLCS, YTO HOPMATUBHBIN XapaKTep UMeIOT He BCe aKThl KoHC-
TUTYIIMOHHOIO Cyad, @ AWIIbL €ro pelleHud - aKThl, NpuHuMaeMele CypoM
B XOA€ KOHCTUTYIJHMOHHOI'O CYAOIPOM3BOACTBA. OTO 3AaKAIOYEHWS, IIPHUHU-
MaeMBbIe B MOPSIAKE IIOCAEAYIOIIETO KOHCTUTYLIMOHHOTO KOHTPOASL, U pellle-
HUS, IPUHUMAEMbIe B IMIOPIAKE KOHTPOAS IIPEABAPUTEABHOTO.

[Torck HOPMATUBHOM COCTaBAdAmOLlel pemleHus KoncturynuoHHoro Cyaa
OOBEKTUBHO INPUBOAUT K aHAAM3Y BasKHeHIIero peHOMeHa, BhIpaskarollje-
'O ero IIPaBOBYIO CYyThb - IIpaBOBOU mnosunmu KoHcturynuoHHoro Cyaa.
VIMeHHO IIpaBOBBIE MO3UIIMU U SBASIOTCSI TOU MaTepuel, B KOTOPOU Hau-
OoAee peabe(@HO IPOABAIETCS HOPMATUBHASA IPUPOAA pellleHnt KOHCTUTY-

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUN
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CEPTEV YUTPVMHOB. KOHCTUTYLIMOHHBIN CVA PECITYBAUKN BEAAPYCH

nuoHHoro Cyaa. Takum o6pa3oM, (hyHKIUM pelleHnN KOHCTUTYIIMOHHOIO
Cyaa B IIDABOBOM PEryAMPOBAHMU BO MHOI'OM CBOAATCS K (PYHKLUSM Ca-
MUX TPABOBBIX ITO3UITUU.

B 3akonopaTeabcTBe PecnyOauku Beaapych HOpMaTHBHOe OIIpeAeAeHme
TepMHHa 'mipaBoBas nosunusa KoncrurynuoHHoro Cyaa" orcyrcTByeT. [o-
9TOMY pellleHKe IPOOAEMBI er0 COAeP KaHUS HAlpPSIMYIO 3aBUCHUT OT AOKT-
PHUHAABHOTO IIOHUMaHUS AQHHOM IOPUAMYECKOM KaTeropuu U ee OOBLEKTH-
BaIuu B peleHusx camoro KoHcrurynuonuoro Cyaa.

COBpeMeHHBIe AOKTPHWMHAABHBIE ITIOAXOALI K OIIPEACACHUIO ITOHATUA "HpaBO-
Basid HOSI/II_[I/Iﬂ" B PaMKaX OCYIIeCTBACHUWA KOHCTUTYIIMOHHOTO ITPABOCYAMI,
Ha HaII B3TASA, MOTYT OBITH OTHECEHEI K ABYM OCHOBHBIM TI'DYIITIIaM.

AAST IEPBOTO TIOAXOAQ, KOTOPBLIM YCAOBHO MOYKHO HA3BaTh "y3KUM' HAU AO-
TUKO-IOPUAWYECKHM, XapaKTEepHO ITOHUMaHWe IPaBOBOU MO3UIIMK KaK CHUC-
TEeMbI apryMeHTallu1, COBOKYIIHOCTU IIPABOBLIX APTyMEHTOB, AOTHUYECKUX
IIOCBIAOK M YaCTHBIX BEIBOAOB, OOPA3yIOMNX YMO3aKAIOUEeHUS, KOTOPHIE SIB-
ASIIOTCSI AOCTQTOYHBIM AOTHKO-IIPABOBBIM OOOCHOBAHMEM HTOTOBOTO BHIBO-
Aa Koucturynmuonuoro Cyaa, copepsKallerocsd B Pe30AIOTUBHOM (IOCTaHOB-
Adrolen) yactu pemenud [1, c. 229; 2, c. 109; 3, c. 17]. Ilpu pAaHHOM ITOA-
XOA€ 3@ OCHOBY OepeTcsi TEXHUKO-IOPUANUECKUY WA IIPOIeCCYaAbHBIM ac-
IIEeKT TPOOAEeMEl, a (PYHKIUSA IIPaBOBOM ITO3UIIMU OTPAHUYMBAETCS oDecIe-
YeHHeM AOTHMYEeCKOW CBS3H, CEMAHTUUYECKOM OOYCAOBAEHHOCTH CTPYKTYP-
HBIX DAEMEHTOB peIlleHus OpraHa KOHCTUTYIMOHHOTO KOHTPOAS.

BTropo#t - "mmporui" MAM MaTepPHaAbHO-IIPABOBOU IIOAXOA OCHOBBIBAETCS
Ha IOCTYAMPOBAHUM 00Iero u 00s3aTeABHOr0 XapaKTepa IIPaBOBLIX 103U-
IUH, IPU 3TOM COAEP’KaTeAbHO OHU pacCMaTpPUBAIOTCS B KaueCTBe IIPaBO-
BBIX IPUHIUIIOB, IIPUTOAHBIX AASI Pa3pelIeHUs] TPYIIIBI CXOAHBIX IOPHUAU-
YEeCKUX KOAAM3UM, HOPMaTHBHO-AOKTPUHAABHBIX HadyaA pelleHuy, HopMa-
TUBHO-UHTEPIIPETAIIMOHHBIX YCTaHOBAEHUH [4, c. 95, 96; 5, c. 85; 6, c. 301;
7, c. 75]. B OCHOBY AQHHOTO IIOAXOAQ IIOAOJKEH 'DEeryAsITUBHBINM' aCIIeKT,
IIpHX KOTOPOM aKIIeHT AeAdeTcs Ha (PYyHKIUSIX IPaBOBOM MO3UIIUN B MeXa-
HU3Me IPaBOBOT'0 PEryAUPOBaHUS. [1py 9TOM yUMTBHIBAIOTCS KaueCTBEHHbIe
XapaKTepUCTUKHU, T.e. MaTepUaAbHOe COAep’KaHWe paccMaTpUBaeMoro Ha-
MU (PpeHOMEHA - IPAaBOBOU MO3UIUMN.

[ToaaraeM, 4TO yKa3aHHBIE BBIIIE IIOAXOABI HEOOXOAMMO paccMaTpPUBaTh He
KaK B3aMMOMCKAIOUYAIOIINeE, a KaK AOIOAHSIONIINE APYI Apyra KOHIIEIIINH,
HaxOAdIUecss B TECHOU AMAAEKTHYeCKOU cBA3U. [IpaBoBad mosumuga - SB-
AeHUe MHOI'0ACIIeKTHOe, Ha Pa3HbIX CTAAWUSAX M 3TallaX IIPaBOBOI'O PeryAu-
pOBaHUA ee POAb U (PYHKIIUS MOI'YT U3MEHSTHCS.

Hanboaee BakHYIO POABL B IPaBOBOM crcTeMe Beaapycu urparoT Takue pe-
meHus U 3akAatoueHuss KoucruryrnuonHoro Cyaa, KOTOpbIe pas3peliatoT
BOIIPOC KOHCTUTYIIMOHHOCTH AMOO HEKOHCTUTYLMOHHOCTU IIPaBOBBLIX
HOpPM. B CBSI3M ¢ 3TUM TPUHITUTIHAABHOE 3HaUeHWEe MMeeT MOAOKEeHUe, CO-
AeprKallleecs B Pe30AIOTUBHOMN dacTu pelieHuss Koncruryumonuoro Cyaa,
O Ipu3HaHUU paccMmaTpuBaeMoro CyaOM IIpaBOBOTO aKTa HMAW €ro 4acTH



COOTBETCTBYIOIIIE (AMOO HECOOTBETCTBYIOIIEM) HOpPMaM U IIPHUHIIUIIAM
Koncrurynun.

B coorBeTcTBUU cO cTaThedl 7 KoHcTuTynmu Pecniyoauku beaapych mpaso-
Bbl€ AKThl UAU UX OTAEABHBIE IIOAOJKEHUs, IPU3HAHHBIE B YCTAHOBACHHOM
3aKOHOM IOPsIAKE IIPOTHMBOPEeYalUMU IIOAOKeHUAM KoHcTuTynuu, He
AMeIOT IOPUANMYECKOM CHUABL. VM3BeCTHO, 4TO NIPEKPATUTh ACUCTBUE IOPUAU-
YeCKOM HOPMBI MOXKHO TOABKO WHOW HOPMOM, II0 KpaliHel Mepe, pPaBHOU
el o cuae. TakuM 0Opa3oM, B PE30AIOTUBHOU YaCTU COAEPIKATCS ITOAOIKE-
HUS, MMemolre 0e3yCAOBHO HOPMATHUBHBIM XapakTep. OAHAKO IoAaraeM,
YTO Ha BOIIPOC O TOM, SIBASIOTCS A OHU IOPUAMYECKU OIPEACACHHBIMHU, AO-
IM4eCKU 3aBepIIeHHBIMUA U CEMaHTUYeCKU AOCTATOUYHBIMU AAS MX Pearu3a-
UM HeOOXOAUMO AQTh OTPHUIIATEABHBIN OTBET. be3 copep’KaTeAbHOro 000C-
HOBAHUS, BBIIBACHUS ONPEAEASAIONINX IIPABOBBIX HOPM M IIPUHIIMIIOB, MC-
4YepIBIBAIOIIEeN AOTMYECKOM apryMeHTAallud WTOTOBBIA BBIBOA, COAEPIKa-
HIIANCSA B PE30AIOTMBHOM YAaCTU PeIlleHMs, THOTAQ HeBO3MOJKHO aAe€KBATHO
BOCIIDHUHATL U, CA€AOBATEABHO, OCO3HAHHO IIPUMEHUThb. TakKuUM 00pasoM,
HATOTOBBIM BBIBOA M CHCTeMa apryMeHTAalluH, COAep’Kallascs B MOTHUBHPO-
BOYHOM YaCTHU pelleHMs], HAXOAATCSA B HePa3phIBHOM €AUHCTBE.

Hcxops U3 yKa3aHHOTO, NIPABOBYIO MO3UIIUI0 MOJKHO PAacCMaTPUBATh KakK
€AVHBINM HOPMATHUBHBIM KOMIIAEKC MAU TO, YTO B OOIIle Teopuu mpasa MIpu-
HSTO MMEHOBATh AOTMYeCKOM HOpMOM IpaBa. DaKTOAOrMYeCKHe OCHOBAa-
HU4 pelleHus - IopupAudYecKue (DAKTBI UAU OCIIapUBaeMble ITPABOIIOAOIKE-
HUS, U3AOKEHHbIe B MOTHBMPOBOYHOM YAaCTU, CAEAyeT pacCMaTpuBaTh B
KayecTBe TMNOTe3bl IPaBOBOY HOPMBEL. /AOTHUUYECKHEe MOCHLIAKYU UAU apryMeH-
ThI, @ TaK)Ke IPOMEe’KyTOUHbIe YaCTHBIE BBIBOABI - KaK AUCIIO3UIINIO IIPaBO-
BOU HOPMEI, @ UTOTOBBIM BBIBOA, COAEPIKAIIMMICSA B PE30AIOTUBHON YaCTU
pelleHnd, - Kak ee CaAHKIUIO. [Ipy 3TOM UTOTOBBIM BBIBOA O KOHCTUTYIU-
OHHOCTH aKTa MOJKHO PacCMaTpPHUBATh B KAUeCTBE CAHKIIUU C IIOAOKUTEAB-
HBIM copepskaHueM. TakuM pelteHreM KoHCTUTYyIMOHHBIM Cya CAHKITUO-
HUDPYeT AQAbHeNIllee IIpUMeHeHUe MCCAEAOBAaHHOU Ha IpepMeT KOHCTHUTY-
IIMOHHOCTU HOPMEIL.

B KOHTeKCTe M3AOKEHHOI'O 3aKOHOMEPHO BO3HUKAET BOIPOC O TOM, Hac-
KOABKO IIPAaBOMEPHO HAAEASTh OAOJKEHUSI PE30AIOTUBHON YaCTU PellleHus
HOPMaTUBHBIMU KaueCcTBaMU. B TO BpeMsI KakK pPe30AIOTUBHAS YaCTh perle-
HUS Cypa OOIel IOPUCAUKIIUN MMeeT XapaKTep WHAWBUAYAABHO-ITPaBOBO-
TO IIPEANINCAHNY, IPUPOAA PE3OAIOTUBHON YacCcTU pelleHns KOHCTUTYIIMOH-
Horo Cyaa HECKOABKO MHasi. Bo-iepBLIX, MOAOKEHNE O MPU3HAHNUH TPaBOM
HOPMBI HECOOTBETCTBYIOI el KOHCTUTYIUN HMeeT O0Ie00a3aTeAbHBIN Xa-
paKkTep, Tak Kak HeKOHCTUTYIIMOHHBIE HOPMBI He MOTYT IIPUMEHSITHCS BCe-
MM CyO'BEKTaMHU IIpaBa. Bo-BTOPBIX, AQHHOE ITOAOJKeHWe MMeeT "Geccpod-
HBIM" XapaKTep AEHUCTBUS BO BPEMEHM M He MOYKET OBITh IIPEOAOAEHO HOP-
MOTBOPYECKUM OPTaHOM IIyTEM TIOCAEAYIOIIEeTO IIPUHSTUS aHAAOTHIHOM!
HOPMHI.

CuwmraeMm, uto pemeHusa KoncturynmonHoro Cyaa, CopepsKalllle TaKue
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KOMIIAEKCHBIE IIPaBOBble IIO3UIIUM, B MeXaHU3Me IIPaBOBOI'O PeryAnpoOBa-
HUS BBIIOAHSIOT KOPPEKLUOHHYIO (DYHKIWIO, IIOCKOABKY OHU BBIBOAAT
IIpaBOBble HOPMEBI U3 IIPABOBOU CUCTEMBL UAU IPOAOHTUPYIOT UX AEUCTBUE,
He yCTaHaBAWBAas IIPU 3TOM HOBBIX IIPABUA IIOBEAEHUS U He yTOUHSIS CO-
AePIKaHUS y’Ke CyLIeCTBYIOUINX.

ChaepyeT TakKe IOAYEPKHYTh, YTO B OAHOM PEIIeHUN MOTYT COAEPIKATBHCS
HECKOABKO IIPABOBBIX ITO3UIIUM, OTACABHBIE U3 KOTOPBIX TOABKO OIIOCPEAO-
BAQHHO CBS3aHBI C IIPABOBBIMU IO3ULUAMHU, OOPA3YIOUIUMU AOTHYECKUE
HOPMBI IIpaBa. [IpeacTaBasgeTcs, 4TO TakKue IIDABOBBIE IIO3UIUM MOTYT
oOecrieunBaTh UHble PyHKIUU pelileHn KoHcTuTyruonHoro Cyaa. [Tpexx-
Ae Bcero 9To Kacaercsl pemeHui KorHcturtynuoHHoro Cyaa, NPUHATHIX B
IIOPSIAKE DPEeaAu3aliu I[PeABAPUTEABHOTO KOHCTUTYIIMOHHOTO KOHTPOASL.
OCc06eHHOCTh IPEeABAPUTEABHOIO KOHCTUTYIIMOHHOTO KOHTPOASL B Pecry0-
AvKe bBeaapych 3akArO4aeTcss B TOM, YTO OH SBASIETCS O0s3aTeAbHBIM
(CIIAOIIHBIM): INPEABAPUTEABHOM IIPOBEPKEe IIOABEPralOTCsS BCE 3aKOHHI,
npuHATele [TaparaMeHTOM.

Ecanu mipu mocaeayroliieM KOHTPOA€, OCYIIECTBAIEMOM Ha OCHOBe WHUITHUA-
TUBHBIX OOpallleHn, OOBeKT IPaBOBOT'O aHAAM3a YETKO OIIPeAeAeH B WHU-
IMAaTUBHOM OOpallleHNH, a HeKOHCTUTYIIMOHHOCTh OCIIapuBaeMON HOPMBI
IIPOSIBASIETCS HE TOABKO B TEKCTYaAbHOM IIPOTHMBOPEUYUH, HO U B Ae(POPMU-
POBAHHOU NPaBOIPUMEHUTEABHOM NIPAaKTUKe, BAEKylllel HapylleHUe IIpaB
U CBOOOA, AMUYHOCTHU, TO 00S3aTEeABHBIM IIPEABaPUTEABHBINM KOHTPOADL TIPEA-
IoAaraeT YUCTO aOCTPAKTHBIM IIPAaBOBOM aHAAM3 TeKCTa BCero 3akoHa. B
nocaepHeM caydae KoncrutynmuoHHBIM Cyp Ooaee cBOOOAEH B BHIOOpE
0ObeKTa IIPAaBOBOI'O aHAAW3a, HO OAHOBPEMEHHO OoAee >KeCTKO CBA3aH
nIpe3yMHIue KOHCTUTYLIMOHHOCTU IIPABOBOM HOPMBEI.

TakuM 00pa3oM, B pPelIeHUsX, IPUHSTHIX B TTOPSIAKE 00S3aTEeABHOTO IIPEA-
BAapUTEABHOTO KOHCTUTYIIMOHHOTO KOHTPOAS, IIPaBOBBIE TMO3UIUU OoAee
aBTOHOMHBI, OHU YaCTO AHIIH KOCBEHHO BAMUSIOT Ha UTOTOBBLINM BBLIBOA M SIB-
ASTFOTCSI 3aKOHYEHHBIMHU ITPABOTIOAOKEHUSIMU, UMEIOIIUMHU CaMOCTOSITEAD-
HOe IIPaBOBOe 3HaUeHWe BHE KOHTEKCTa UTOTOBOTO BBIBOAQ.

[TpaBoBas MO3UIUS, COAEPIKALIASACSA B PELlIeHUH, IPUHATOM B IIOPSIAKE 004-
3aTEABHOTO IIPEABAPUTEABHOTO KOHCTUTYLIMOHHOTO KOHTPOAS 3aKOHOB,
IPEACTABASIET COOOM pPe3yAbTaT BBIIBA€HUS KOHCTHUTYIIMOHHO-IIPABOBOTO
CMBICAA HOPMBI IIPaBa (3aKOHA), KOTOPBINM MOJKET IPUMEHITECI AT YIIPEiK-
AEHUS KOAMU3UN IIPU IIOCAEAYIOIIeM IPaBOIPUMEHEHUH, OOecCledeHUs
eAMHOOOPa3HOM IIPaBOIPUMEHUTEABHON IIPAKTUKU, YCTPaHeHUsI IIpoO6enoB
B IPAaBOBOM peryaupoBaHuu [8, c. 112]. ITo cBoel cyTu Takas IIpaBoBas MO-
3UIUST SIBASIETCS WUHTEPIPEeTAllMOHHBIM (TOAKOBATEALHBLIM) ITPABOIIOAOIKE-
HUEM.

V3 U3A0KEHHOI'O CAEAYET, YTO MHTepIIpeTalliOHHbIe IIPABOIIOAOKEHUS, CO-
Aepskauuecs B pelteHusax KonctutynuonHoro Cyaa, MOTYT UMeTh ABYX aA-
pecaToB: MPaBOIPUMEHSIIOIINI OPraH U HOPMOTBOPYECKUU OPraH.



B caydae, ecan IpaBoBagd NO3ULMS HAllpaBAe€HA Ha ysICHeHHe KOHCTUTYIIU-
OHHO-TIPABOBOT'O CMBICAA HOPMBI 3aKOHA U ee AOAJKHOe ITpuMeHeHNe, MOXK-
HO BeCTH pedb O IIPeBEeHTUBHOU (PYHKIMKM COOTBETCTBYIOIIEIO pelleHHs
Koncrurynmonnoro Cyaa, KOTopasgs 0OeCIIeUnBAET IIPEAYIIPEKACHUE HAPY-
IIIeHUU TIpaB U CBOOOA AMYHOCTU AEMCTBUAMU AONKHOCTHBIX AUII.

Ecan >Xe mpaBoBasi IO3UIIUS KOHCTATUPyeT HaAauume IpobeAa MAM IIPaBo-
BOM HEONIPEAEAEHHOCTU U MOOYKAAeT 3aKOHOAATEAS UX YCTPAHUTh, HEeOO-
XOAMMO TOBOPUTH OO0 aKTyaAU3UpPYIOIled (PYHKIIUM pellleHHM, B KOTOPHIX
TaKWe TO3UIMU COAePsKaTCs. YUUTHIBAs MPUHITAT pa3jAeAeHUs BAACTed u
CyBepeHHUTeT 3aKOHOAQTEABHOTO OpraHa, B TaKux pelleHusx KoHcTuTynu-
oHHBIM Cyp orpaHUYMBaEeTCs KOHCTaTalllel HaAWMYHUs NIPaBOBOTO IPOOeAq,
OCTaBASIsI BEIOOp cIlocoba ero yCTpaHeHMs 3a 3aKOHOAAQTEABLHBIM OPraHOM.

BMmecTe ¢ TeM ecTb Ipylla pellleHUMN, B KOTOPBIX KoHcTuTynuoHHBIN Cyp,
BCe JKe YKa3blBaeT KOHKPETHBIM IIyTh yCTPAHEHWs IIpoOeAa B 3aKOHOAQ-
TEeABHOM PEryAMpOBaHUU. [IpakTHKa IPUHATUS TaKUX pelleHUuM Oasupyer-
Cs1 HAa 4aCTHA BOCBMOU cTaThy 22 Kopekca O CyAOyCTPOMCTBE U CTaTyce Cy-
Ael. YKa3aHHOe IIOAOJKeHUe 3aKOHa IIpepoCTaBAseT KOHCTUTYLIMOHHOMY
CyAy IpaBO HAIIPABAATH B TOCYAAPCTBEHHBIE OPTAHEBI IPEAAOKEHHS O BHE-
CEeHUHU B aKTHl 3aKOHOAAQTEABCTBA U3MEHEHUN U AOIIOAHEHUM.

OAHAKO IpU ONPUHATUU TaKuX pellleHUM KoHCTUTYIUOHHBIN Cyp, UCXOAA
13 0COO0OU IOPUANYECKOUN IPUPOABI MHCTUTYTa KOHCTUTYIITMOHHOTO KOHTPO-
A, OOAeKaeT Takme "TpeproskeHus' B (POPMYy MMIIEpATHUBA - PEIIeHUs eX
officio 0 HeoOXOAMMOCTH YCTpPaHEHHs IIPOOEAOB B 3aKOHOAATEABCTBE U
WCKAIOUEHUS ITPAaBOBOU HEOIIPEAEAEHHOCTH.

DaKTOAOTHUYECKMM OCHOBAHMEM YKa3aHHBIX PeLIeHUM SIBASIOTCS oOpalle-
HUSA PU3UYECKUX U IOPUAMUYECKUX AW, KOTOPLIE, BIPOYEM, HEAB3SI pac-
CMATPHUBATh B KAUEeCTBe IMOAHOIIEHHOU MHAUBHUAYAABHON KOHCTUTYIIMOHHOMU
KAA0OBI, TIOCKOABKY, BO-TIepBBIX, CyA IIOAXOAUT U30MpPATEABHO K HUX pac-
CMOTPEHMIO, @, BO-BTOPHIX, OTCYTCTBYET CTpPOTasg IPOIleCCYaAbHAs perAa-
MeHTAalus IIPOIeAYPHl PACCMOTPEHUS YKAa3aHHBIX oOpallleHUU. B pAaHHOM
CAyYae pellaroluM dA€MEeHTOM BEICTYIIAeT Proprio motu - cOOCTBEHHOE yC-
MoTpeHue Cyaa.

B kauecTBe npumepa pelieHuM MOAOOHOIO poaa IIpuBepeM pelleHue KoHc-
tutynuonHoro Cyaa ot 17 utoaa 2009 r. "O6 obecniedeHMU paBHLIX IIpaB
Irpa’kpaH B cepe Tpyaa'.

B oOpaueHnu rpaxpaHWHa COOOIAAOCh O (DaKTaX BKAIOUEHUS HaHHUMaTe-
AIMH B OOBIBAEHUS O CBOOOAHBIX paboumx MecTax (BaKaHCHUGX) YCAOBUU
OTHOCHUTEABHO BO3pacTa pPabOTHUKA, KOTOpBIe, II0 MHEHHWIO 3asgBUTEAd,
UMEeIOT AUCKPUMUHAIMOHHBIN XapaKTep.

HpOdHaAI/ISI/IpOBaB 3aKOHOAAQTEABCTBO PeCHYGAI/IKI/I BeAapbe 1 COOTBeEeT-
CTBYIOITHE MEXAYHAPOAHO-IIPABOBBIE AKTHI, KOHCTI/ITYLH/IOHH]:If/’I CYA yCTa-
HOBHUA HaAAM4YHE Hp06eAOB B OTAEABHBIX ITOAOKEHHUAX TPYAOBOI‘O KOAEKCa
PeCHYGAI/IKI/I BeAapYCB, KOTOpbI€ BBLIPA3UANCH B OTCYTCTBUH B IIepedHe
AVUCKPUMWHAITMOHHBIX 0OCTOSITEABCTB YKaSaHI/Iﬁ Ha TakKue OOCTOSTEeALCTBA,
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KaK BO3PacCT M MECTOKUTEABCTBO dYeAoBeKa. Koncrurynumonusii Cya Tak-
>Ke yKaszaA Ha TO, 4YTO HaAaMule yKa3aHHBIX IIPOOEAOB 3HAUUTEABHO Orpa-
HUYUBAET rapaHTUM pearn3alluy KOHCTUTYLMOHHOTO IIpaBa Ha TPYA.

B utorosoMm BrIBoAe KoHcTuTynuonusii Cya, B 4aCTHOCTH, IpU3HAA HEOO-
XOAMMBIM B IeAsIX oOecIleueHMsI FapaHTUN OCYIeCTBACHUSI KOHCTUTYIIMOH-
HOTO IIpaBa I'pa’kAaH Ha TPYA, IIOAHOTHI IPABOBOTO PEryAUPOBaHUSA B cde-
pe TPYAOBBIX OTHOIIIEHUM BHECTU AOIIOAHEHUS B cTaThbio 14 TpyAOBOTro KO-
Aekca Pecnyoauku Benaapych, BKAIOUMB BO3pacT U MeCTO >KUTEAbBCTBA B
YMCAO AUCKPUMHHAITMOHHBIX OOCTOSATEABCTB.

Takum ob6paszom, Kouctutynuonusi Cya Opu3HaA HEOOXOAUMBIM BHECTU
KOHKPETHBIE AOIOAHEHHS B 3aKOHOAATEABHBIM aKT, KOTOPBIE, KaK IIPEeA-
CTaBASETCS, CYIIeCTBEHHO PACLIUPAIOT COAep’KaHWe IIPAaBOBOM HOPMEL I,
0e3yCAOBHO, IIOBAEKYT KOPPEKTUPOBKY IIPABONPUMEHUTEABHON ITPAKTUKMU.
[ToraraeM, 4TO TaKHe pelleHUS B OIIPEAEACHHOU Mepe BBIIIOAHSIOT HOPMO-
YCTA@HOBUTEABHYIO (QYHKIIHMIO. [IpU 3TOM CAepyeT TOAYEPKHYTH, YTO B IIpa-
BoBol noszunuu KoHcturynuoHHoro Cypa He (popMyAupyeTcsd y’Ke T'OTO-
Bad K pearusalluy I0pUANYecKas HopMa. BceoOmiuil 00sa3bIBAIONIUI XapaK-
Tep npaBoBad nosunusa KorcrurynuoHHoro Cyapa IpUOOPETET AHIIE IOCAE
TOTO, KaK OyAeT BOIAOLIEHA 3aKOHOAAQTEAEM B KOHKDPETHYIO CTATBEO COOT-
BETCTBYIOIIEro 3aKOHa.

B koHTekcTe paccMaTpuBaeMoM TPOOAEMBI TPAaBOMEPHO BO3HUKAET BOIIPOC
O COOTHECEHUN HOPMOYCTAaHOBUTEABHOUW (DYHKIUM pellleHNM KoHCTUTyIU-
ogHOoro CyAa C IPUHIIMIIOM Pa3AEAeHUs BAACTEN M CyBEPEHHBIMHM 3aKOHO-
AATeABHBIMU ToOAHOMoumaMu [lapaamenTa. IIpeacTaBasieTcst, 9YTO aHTAro-
HUCTHUYECKUX IIPOTUBOpPeYnd 3Aech HeT. KoHcTuTynuoHHBIN CyA HWAET Ha
OoIpeAeAeHre KOHKPETHBIX AWHTBUCTUUYECKUX KOHCTPYKIIMU, TMOAAEKAITIX
BKAIOUEHHIO B TEKCTBI COOTBETCTBYIOINUX 3aKOHOAATEABHBIX IIPEAITUCAHNY,
AUIIb B TOM CAy4Yae, €CAW OHHU, BO-IIEPBBIX, OPTAHWYECKU BBITEKAIOT U3
TekcTa KOHCTUTYIIUH, BO-BTOPBIX, BO3MOJKEH AMIINL €AMHCTBEHHBLIN Bapu-
QHT WX BepOAAbHOTO BBIPa’KEeHWS U, B-TPETbUX, HET aAbTEPHATUB WX BOTI-
AOITIEeHUs B WHBIX HOPMATHUBHBIX aKTaX.

SUMMARY

The legislation of Belarus gives a definite answer to the question of the
legal nature of the enactments of the Constitutional Court. The enactments
of the Constitutional Court are specified as enforceable legal and they are
adopted within their competence to regulate social relations. The men-
tioned enactments are determined by the Constitution of the Republic of
Belarus and adopted in accordance with it by other legislative acts.

Such approach to the nature of the enactments of the Constitutional Court



formalizes their place in the legal system between the Constitution and
international treaties on the one hand and the current legislation on the
other.

Not all the enactments of the Constitutional Court have enforceable
nature, and only its decisions - enactments adopted by the Court in con-
stitutional court proceedings.

Decisions and findings of the Constitutional Court, defining issues of con-
stitutionality or non-constitutionality of legal norms, play an important role
in the legal system of the Republic of Belarus.

According to Article 7 of the Constitution of the Republic of Belarus, legal
enactments or specific provisions thereof which are deemed under proce-
dure specified in law to be contrary to the provisions of the Constitution
shall have no legal force.

The peculiarity of the preliminary constitutional control in the Republic of
Belarus is that such a control is obligatory (complete), which means that
all the laws adopted by the Parliament are a subject of preliminary inspec-
tion.

The legal position of the Constitutional Court gets universally obligatory

nature only after the legislator embodies it in the appropriate article of
the law.
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Introduction

The Constitutional Court, its position and jurisdiction, the kind of deci-
sions it makes and their reach are the subject of legislation and are there-
fore part of the constitutional and legal order'.

The institutional position, jurisdiction and other issues important for the
work of the Constitutional Court of the Republic of Croatia are regulated
by laws of constitutional force. In addition to devoting an entire chapter
(Chapter V) to the regulation of the Constitutional Court's position, juris-
diction and work, the Constitution of the Republic of Croatia* specifical-
ly lays down: "The procedure and conditions for the election of judges of
the Constitutional Court of the Republic of Croatia and the termination of
their office, conditions and time-limits for instituting proceedings for the
review of constitutionality and legality, the procedure and legal effects of
its decisions, protection of human rights and fundamental freedoms guar-
anteed by the Constitution, and other issues important for the perform-
ance of the duties and work of the Constitutional Court of the Republic
of Croatia, shall be regulated by a Constitutional Act." The same article,
in paragraph 2, lays down: "The Constitutional Act shall be passed in
accordance with the procedure determined for amending the
Constitution”, and in paragraph 3: "The internal organisation of the
Constitutional Court of the Republic of Croatia shall be regulated by its
rules of procedure™.

' agree with the authors who deem it more correct, in the modern constitutional state, to use the concept of consti-
tutional and legal order than legal order.

The following authors, for example, often use the concept of the constitutional and legal order: Professor Ludwig
Adamovich, LL D, President of the Constitutional Court of Austria, retired — see his study Ustavni sud Republike
Austrije - proslost, sadasnjost — vizije, Osijek 1996; Professor Heinrich Scholler, LL D, in “Nacelo pravne drzave
u praksi Saveznog ustavnog suda s obzirom na obvezujucu snagu presuda”, in Ustavni sud u zastiti ljudskih prava,
Pravo br. 24 - Organizator, Zagreb, 2000. On the constitutional state, see in more detail in Peter Habarle, Ustavna
drzava, Politi¢ka kultura, Zagreb, 2002, etc.

Throughout this paper we have used the consolidated wording of the Constitution published in Narodne novine no.
85/10, which is given in the book Ustav Republike Hrvatske, published by Narodne novine, 2010, and prepared for
print by Vladimir Seks. Further in the text, whenever we refer to the Constitution of the Republic of Croatia we will
always refer to its text published in the above book. For this specific footnote see page 46 of that book.

3 Atticle 132 of the Constitution of the Republic of Croatia.
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The provisions cited above clearly show that the position, jurisdiction and
all the other issues concerning the Constitutional Court of the Republic of
Croatia, except for its internal organisation, are regulated only by the
Constitution or the Constitutional Act on the Constitutional Court of the
Republic of Croatia, which is enacted under the procedure determined for
amending the Constitution. In other words, by norms of a constitutional
character. This constitution-based approach to the regulation of its position
and jurisdiction is of exceptional importance for the Constitutional Court
of the Republic of Croatia. It could be said that this is a special feature of
the Constitutional Court and of constitutional justice in the Republic of
Croatia.

Regulating constitutional justice by norms of constitutional force is an
additional important guarantee of the Constitutional Court's independent
position "in the system of political power, because it prevents the legisla-
tor from influencing its position* by frequent changes of the law™. In this
way, by grounding it in the Constitution, the framer of the Constitution
gave additional force to the authority of the Constitutional Court of the
Republic of Croatia in performing its duties and work.

The framer of the Constitution expressed its intention of making the
Constitutional Court of the Republic of Croatia independent of all the bod-
ies of government by stating: "The Constitutional Court shall be independ-
ent of all state bodies...".

If we additionally bear in mind that: "The Constitutional Court shall guar-
antee compliance with and application of the Constitution of the Republic
of Croatia and shall base its work on provisions of the Constitution of the
Republic of Croatia and the Constitutional Act on the Constitutional Court
of the Republic of Croatia," then we can say that constitutional justice is
regulated and limited only by norms of a constitutional nature in the con-
stitutional and legal order of the Republic of Croatia, which is the greatest
guarantee of its independence.

The framer of the Constitution approached the Constitutional Court and
constitutional jurisprudence in the Republic of Croatia on this basis pri-
marily because of two requirements which it must realise in its work and
in the execution of its duties. The first is the application of the principle
of constitutionality and legality, and the second is the requirement that it
"shall guarantee compliance with and application of the Constitution of
the Republic of Croatia"’. This is why the Constitutional Court has the

* In Croatia Professor Petar Baci¢, LL D, has written about the importance of an independent constitutional court in
general, and especially in the transition countries of central, east and south-east Europe.

5 Professor Jasna Omejec, LL D, President of the Constitutional Court of the Republic of Croatia: Neovisnost
Ustavnog suda Republike Hrvatske, p. 10, Zagreb, 2010, paper read at the Regional Conference of Constitutional
Courts, Ohrid, 10-13 June 2010, Republic of Macedonia.

6 Article 2 paragraph 2 of the Constitutional Act on the Constitutional Court of the Republic of Croatia, consolidated
wording, published in Zbirka zakona (Collection of Legislation) prepared by Mato Arlovié¢, LL M, Zagreb 2003
(further in the footnotes the Constitutional Act).

7 Article 2 paragraph 1 of the Constitutional Act.
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obligation to base its work on the provisions of the Constitution of the
Republic of Croatia and of the Constitutional Act on the Constitutional
Court of the Republic of Croatia. The above shows that the Constitution
framer in the Republic of Croatia broadened the classical understanding
of the principle of the state governed by the rule of law and opened up
space for accepting and applying the principle of the state governed by
the rule of the constitution. It seems that there is unquestioned accept-
ance of the theoretical approach that "to achieve the state governed by
the rule of law it is necessary for administrative courts to judicially con-
trol the administration, and for the state governed by the rule of the con-
stitution a special court is needed to guarantee and supervise the consti-

ng

tutionality of laws™.

As the constitutional and legal order is in the formal sense a normative
expression of legal norms which are, starting from the principle of consti-
tutionality and legality, organised as a pyramid, where the peak of the
pyramid is the most abstract and most all-encompassing legal act and its
base the most specific general enactments with individual norms and their
application to the inter-relations of human behaviour, it is completely clear
that these principles must ensure harmony between the lower and the
higher-ranking legal norms, and thus also consistency and the uniform
application of the constitutional and legal order.

By giving the Constitutional Court of the Republic of Croatia the task of
"guaranteeing compliance with and application of the Constitution of the
Republic of Croatia" and regulating its position and jurisdiction by norms
of a constitutional nature which decree that its decisions are binding, the
Constitution framer not only positioned the Constitutional Court as an
integral part of the constitutional and legal order but also gave it a reverse
influence on the constitutional and legal order, in the first place through
the decisions that it makes in the exercise of its jurisdiction.

Jurisdiction of the Constitutional Court of the Republic of Croatia

Article 129 of the Constitution defines the jurisdiction of the
Constitutional Court of the Republic of Croatia: "The Constitutional Court
of the Republic of Croatia shall: decide on the conformity of laws with the
Constitution, decide on the conformity of other regulations with the
Constitution and laws, may decide on the constitutionality of laws and the
constitutionality and legality of other regulations which have lost their
legal force, provided that not more than one year has passed from the
moment of loss of legal force until the submission of a request or a pro-
posal to institute the proceedings; decide on constitutional complaints
against the individual decisions of government bodies, bodies of local and
regional self-government and legal entities with public authority, when

® Professor Heinrich Scholler, LL D: “Nacelo pravne drzave u praksi Saveznog ustavnog suda s obzirom na
obvezujucu snagu presuda”, in Ustavni sud u zastiti ljudskih prava, Pravo br. 24. Organizator, Zagreb 2000.



these decisions violate human rights and fundamental freedoms, as well
as the right to local and regional self-government guaranteed by the
Constitution of the Republic of Croatia; observe the realisation of consti-
tutionality and legality and notify the Croatian Parliament on the
instances of unconstitutionality and illegality observed; decide on jurisdic-
tional disputes between the legislative, executive and judicial branches;
decide, in the conformity with the Constitution, on the impeachment of
the President of the Republic; supervise the constitutionality of the pro-
grammes and activities of political parties and may, in conformity with the
Constitution, ban their work; supervise the constitutionality and legality
of elections and national referenda, and decide on the electoral disputes
that are not within the jurisdiction of courts; perform other duties speci-
fied by the Constitution".

As the above provision shows, the Constitutional Court of the Republic of
Croatia may within its jurisdiction perform only the activities that are laid
down in the Constitution.

Because of this the Constitution additionally provides, in Article 130, the
obligation to notify the Government of the Republic of Croatia and the
Croatian Parliament when the "Constitutional Court ascertains that the
authorized body has not enacted a regulation needed for the application
of the Constitution, laws or other regulations, and was bound to enact such
a regulation”.

Furthermore, Article 132 paragraph 1 provides which activities and pro-
ceedings, conditions and time limits etc., important for exercising the
duties and work of the Constitutional Court, shall be regulated and/or
elaborated in the Constitutional Act on the Constitutional Court of the
Republic of Croatia. This was indeed done when the Constitutional Act on
the Constitutional Court of the Republic of Croatia was enacted.

Starting from the jurisdiction of the Constitutional Court and from its con-
stitutional obligation to regulate, among other things, "the procedure for
passing its decisions and their legal effect”, the Constitutional Act on the
Constitutional Court of the Republic of Croatia defined the kinds, content,
legal force, procedure for passing and other important issues concerning
the decisions that the Constitutional Court makes. Not entering into all the
issues connected with these decisions, further in this paper we will devote
more space to their kind, binding effect and legal nature, and especially to
their effect on the national constitutional and legal order.
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Normative Regulation of Constitutional Court Decisions

The Constitutional Act on the Constitutional Court of the Republic of
Croatia, in Article 31° prescribes that the decisions and rulings of the
Constitutional Court are obligatory and that every individual or legal per-
son shall obey them. It also, in paragraph 2, prescribes that all the bodies
of the central government and of local and regional self-government shall,
within their constitutional and legal competence, execute them. In para-
graph 3 it lays down that the Government of the Republic of Croatia shall
ensure the execution of the decisions and the rulings of the Constitutional
Court. However, in addition to this paragraphs 4 and 5 of the same article
empower the Constitutional Court to itself determine which body is author-
ized to execute its decisions and to determine how they shall be executed.

It must also be said that Article 31 has been placed in Chapter III,
"Proceedings of the Constitutional Court - General Provisions", among the
regulations defining the complete proceedings before the Constitutional
Court and the decisions and rulings that are rendered during them.
Therefore this provision of the Constitutional Act on the Constitutional
Court of the Republic of Croatia applies to all the decisions and rulings of
the Constitutional Court".

Besides the provisions concerning the binding nature, the duties and ways
of executing the decisions and rulings of the Constitutional Court, the
Constitutional Act on the Constitutional Court also contains provisions
defining how the decisions and rulings shall be passed (Article 27), what
they shall contain (Article 28) and how they shall be published (Article 29),
and about forwarding all the acts to the participants in the proceedings
before the Constitutional Court.

It is important to say that besides the provisions of Article 31, Article 77 of
the Constitutional Act on the Constitutional Court" is exceptionally impor-
tant for compliance with the decisions and rulings of the Constitutional
Court and for realising its so-called judicial activism. This article lays down
that the legal opinion of the Constitutional Court, expressed in the deci-
sion quashing the act that violated the constitutional right of the applicant
of the constitutional complaint, must be obeyed.

° The complete Article 31 of the Constitutional Act reads: “(1) The decisions and the rulings of the Constitutional Court
are obligatory and every individual or legal person shall obey them. (2) All bodies of the central government and the
local and regional self-government shall, within their constitutional and legal jurisdiction, execute the decisions and
the rulings of the Constitutional Court. (3) The Government of the Republic of Croatia ensures, through the bodies of
central administration, the execution of the decisions and the rulings of the Constitutional Court. (4) The Constitutional
Court might determine which body is authorized for the execution of its decision, respective its ruling. (5) The
Constitutional Court may determine the manner in which its decision, respective its ruling shall be executed.

1 Jadranko Crni¢, LL D: Komentar Ustavnog zakona o Ustavnom sudu Republike Hrvatske (Commentary of the
Constitutional Act on the Constitutional Court of the Republic of Croatia), p. 70, Narodne novine, Zagreb 2002.

' Article 77 of the Constitutional Act reads: “(1) When the constitutional complaint is accepted and the disputed act
quashed, the Constitutional Court shall state in the reasons for the decision which constitutional right has been vio-
lated and what makes the violation. (2) When passing the new act from Article 76, paragraph 2, of this
Constitutional Act, the competent judicial or administrative body, body of a unit of local and regional self-govern-
ment, or legal person with public authority, is obliged to obey the legal opinion of the Constitutional Court
expressed in the decision quashing the act whereby the applicant’s constitutional right was violated.



There have been no disputes in legal theory and judicial practice about the
binding nature of the ordering parts of judgments, either of courts or of
decisions of the Constitutional Court. However, concerning the statement
of reasons of the decision and the legal opinions expressed therein, its
binding nature has been disputed (and still is) both in theory and in prac-
tice. As the cited provisions of the Constitutional Act on the Constitutional
Court of the Republic of Croatia show, the Constitution framer decided to
regulate this issue in norms of a constitutional character, which is interest-
ing both from a theoretical and from a practical aspect.

The motive and the need to decree the binding nature of both the order-
ing part of the decision and of the legal opinion expressed by the
Constitutional Court in making it resulted, for the Constitution framer,
from a conflict of opinion between the Constitutional Court and the
Supreme Court of the Republic of Croatia, which resulted from their dif-
ferent approach to the binding, or non-binding, nature of Constitutional
Court decisions with respect to the judicial authorities™.

In my opinion there is no dispute, nor should there be any, about the com-
mitment and the constitutional and legal position of the judicial authori-
ties in the legal order as independent and autonomous. There can also be
no dispute that judicial power is held by the courts () and that the Supreme
Court of the Republic of Croatia is the highest-ranking court, which
"ensures the uniform application of the law and the equality of everyone
in its application". However, this position held in the constitutional and
legal order by the regular courts does not prevent the Constitution framer
from placing under the jurisdiction of the Constitutional Court, through
norms that are (exclusively) constitutional in character, the protection of
human rights and freedoms also with respect to judicial decisions. This
approach does not encroach on the independence and autonomy of the
judiciary but only gives the Constitutional Court the task of protecting
constitutionally enshrined human rights and freedoms even when they
have been violated by the judicial authorities. This is understandable,
because it has been accepted that constitutionally prescribed human rights
and freedoms are one of the constituting elements of modern democratic
states.

Furthermore, in constitutional proceedings instituted by a constitutional
complaint, because of the violation of human rights and freedoms, the
Constitutional Court does not hold a classical trial of the kind held by a
regular court but only passes a decision in which it finds whether or not
there has been a violation of constitutionally protected human rights and
freedoms.

12 See the more detailed explanation, especially page 8 of Prijedlog Ustavnog zakona o izmjenama i dopunama
Ustavnog zakona o Ustavnom sudu Republike Hrvatske (Proposal of the Constitutional Act on Amendments to the
Constitutional Act on the Constitutional Court of the Republic of Croatia), which the Committee for the
Constitution, Standing Orders and Political System in notification class: 711-01/01-01/03, entry no.: 612/2-01 on 9
October 2001 fprwarded to the Croatian Parliament.
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As the Constitution and the Constitutional Act have entrusted the
Constitutional Court of the Republic of Croatia with the unlimited protec-
tion of constitutional freedoms and human rights "outside any hierarchy",
its "view under constitutional law about the violation of the applicant's
constitutionally established human rights and fundamental freedoms is not
further controlled by anyone in any way"". This approach makes it impos-
sible to play with the parties' rights and strengthens people's legal certain-
ty and confidence in the constitutional order.

Binding Nature and Kinds of Constitutional Court Decisions

Starting from criteria that in the final issue result directly or indirectly from
the Constitutional Act on the Constitutional Court, the decisions of the
Constitutional Court can be classified on several grounds. We have seen
that the Constitutional Act itself differentiates between decisions made in
cases that decide on the substance of the matter and those (rulings) made
in all the other cases. Starting from the aspect of when they enter into
effect, decisions can also be divided into those that annul", i.e. those
whose effect is ex tunc, and those that repeal, whose effect is ex nunc”.
Constitutional Court decisions can also be divided from the aspect of their
effect on the participants of the proceedings, into those that act ergo omnes
and those that act inter partes”. Of course, decisions may also be system-
atised according to the designations of the constitutional court cases which
result from the jurisdiction of the Constitutional Court"”, and so on.

'3 Taken from Jadranko Cmi¢, LL D: Komentar Ustavnog zakona o Ustavnom sudu Republike Hrvatske, p. 293,
Narodne novine, Zagreb 2002.

4 e«an annulling decision denies the validity of the annulled act from the very outset (ab initio), i.e. ex tunc. This
means that the annulment stretches into the past down to the creation of the act. All the acts that it gave rise to are
also annulled; the situation reverts to the earlier state. Such an act (or legal transaction) is denied absolutely, it is
considered inexistent (negatium nullum).” Professor Berislav Peri¢, LL D: Struktura prava (The Structure of Law),

Sp- 122, Liber, Zagreb, 1974.

By a repealing decision the repealed act, because of its unconstitutionality, “loses legal force ex nunc, from the
moment when it is repealed; the repeal refers only to the future, and not as in the case of annulment also to the past.”
Professor Berislav Peri¢, LL D: Struktura prava, p. 123, Liber, Zagreb, 1974.

Decisions ergo omnes are binding on all and decisions inter partes on the parties in the dispute before the
Constitutional Court. Some authors rightly point out that: “All decisions of the state, regardless of whether they are
laws, administrative acts or judgments, must be binding either on the parties (infer partes) or on everyone (ergo
omnes).” Professor Heinrich Scholler, LL D, “Nacelo pravne drzave u praksi Saveznog ustavnog suda s obzirom na
obvezujucu snagu presuda”, in Ustavni sud u zastiti ljudskih prava, Pravo br. 24, Organizator, Zagreb 2000, p. 144.
The same author, in the same book, writes the following on pages 246 and 247 about the binding nature of consti-
tutional court decisions: “It follows from what has been said that the binding force of constitutional decisions can
best be compared with statutory force, but that it also differs, both from this and from legal force”, p. 246, and:

. “When we speak about constitutional decisions, we use the term binding force and not legal force ...”, p. 247.
Besides the most basic division of the decisions and rulings passed by the Constitutional Court into those that are
instituted by the abstract control constitutionality and legality and those initiated by constitutional complaints, in
the resolution of particular cases before the Constitutional Court the Constitutional Act differentiates between many
different kinds of decisions and rulings. Thus, for example, decisions instituting proceedings to review conformity
with the Constitution (Art. 55), decisions accepting constitutional complaints (Art. 73 and 76), decisions refusing
constitutional complaints (Art. 73 and 75), decisions declaring that the impugned act, which violated a constitution-
al right, no longer produces legal effect (Art. 76 para. 3), rulings ending proceedings (Art. 61 taken with Art. 14),
rulings rejecting a proposal to institute proceedings to review conformity with the Constitution and law (Art. 32
para. 2), rulings not accepting a proposal (Art. 43), etc.



All the decisions and rulings, besides being binding so that every natural
and legal person has the duty to obey them, have another common char-
acteristic. This is the structure of their contents, which are binding for
everyone®. Because of this their appearance is very similar, because they
must all have an introduction, an ordering part and a statement of reasons.

The constant increase of the variety of constitutional court decisions
emerges from the constant broadening of the jurisdiction of constitu-
tional courts, which the modern democratic state gives them in its
demand to raise to a constitutional level, regulate and protect an ever
increasing number of social and constitutional values. These values
make up the foundation of the state, they are grounds for interpreting
the constitution and also, starting from the unity of constitutional con-
tents, underpin the entire constitutional and legal order. Every activity
of a constitutional court is very important in the performance of its
work and duties and has a smaller or greater effect on the legal order
of the country. However, the most important activity of a constitution-
al court, and the one that produces the greatest impact, is still the
abstract constitutional control of the constitutionality and legality of
laws, other regulations and general acts of bodies vested with public
powers (). "Taking into account that the content and breadth of the
effect of constitutional court decisions in a certain state are also indi-
cators of the activity of the system of the judicial protection of consti-
tutionality and legality in it, the issues connected to the effects of con-
stitutional court decisions that repeal parliamentary acts, or repeal or
annul other regulations because they are not in conformity with the
Constitution and law, have shown themselves to be more important"*.
The reverse effect that constitutional court decisions have on the leg-
islative, executive and judicial powers is an essential part of the answer
to the question about how these decisions can act back on the consti-
tutional and legal order of society.

Reverse Effect of Constitutional Court Decisions

The reverse effect that decisions of the Constitutional Court have on the
legislative authorities and on the entire legal order emerges, in the first
place, from the decisions on repeal or annulment made in the abstract con-
trol of the constitutionality of laws and the constitutionality and legality of

'8 Article 28 of the Constitutional Act prescribes: “(1) The decision and the ruling of the Constitutional Court shall
have an introduction, ordering provisions and reasons. (2) The introduction of a decision, respectively a ruling, con-
tains: the title of the Constitutional Court, the names and surnames of the president and the judges who participat-
ed in rendering the decision, respectively the ruling, a brief note on the case being decided and the date of the deci-
sion, respectively the ruling. (3) The ordering provisions contain the judgment of the Constitutional Court in the
case. (4) In the reasons, the Constitutional Court shall explain the contents of the application which proposes the
institution of proceedings, respectively the one by which the proceedings have been instituted, present the reasons
for deciding as in the ordering provisions and the legal foundation upon which the decision has been grounded.”.

19 professor Jasna Omejec, LL D: “Pravni u¢inci ustavnosudske kontrole i drugih propisa”, in Ustav kao jamac nacela
pravne drzave, p. 102, Pravo br. 34, Organizator, Zagreb 2002.
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other regulations. It also results from determining the time of their entry
into force. This especially refers to the transition period between the day
when the decision was rendered to the day of its entry into force, which
results from the so-called postponed time limit that is determined by the
Constitutional Court itself.

I would immediately like to emphasise that in the Republic of Croatia the
Constitution framer prescribed that the Constitutional Court may only
make repealing decisions in the abstract control of the constitutionality of
laws, regardless of whether it found that the entire act was unconstitution-
al or only some of its separate provisions. This means, with respect to the
constitutional and legal order, that the repealed act or other regulation,
or some of its separate provisions, are removed from it as a legal regula-
tion in future, from the moment when the decision of the Constitutional
Court enters into force. In other words, this regulation loses legal force
with the entry into force of the repealing decision, which is effective ex
nunc. The legal effects of the application of the regulation repealed by a
decision of the Constitutional Court remain in force. The Constitutional
Act on the Constitutional Court of the Republic of Croatia provides for
time limits, conditions, procedures and even compensation of damage on
the grounds of which it is possible to remove from the legal order the
legal effects of some acts (general or individual), and when this is no
longer possible, then the effects are removed through compensation of
damage®.

Nevertheless, we must note, first, that by making it impossible to annul a
law the Constitution framer (the legislator) set the top limit for the reverse
effect of the Constitutional Court's decisions on the constitutional and
legal order. It can be understood why the Constitution framer chose this
way to regulate the effect of the Constitutional Court's decisions on the
laws that it found unconstitutional after the review of their constitutional-
ity. The motive, in the first place, results from whether it is possible to
redress the effects, how great a public cost it would incur and how it would
reflect on the legal certainty of natural and legal persons and public bod-
ies which rightly believed that they were acting in accordance with the law
until the decision of the Constitutional Court.

On the other hand, the entry into force of the decision about the uncon-
stitutionality of a law and its effect ex nunc in no way means that before
that moment it was in accordance with the Constitution. On the contrary,
it had been unconstitutional even earlier but this had not yet been estab-
lished by the competent body - the Constitutional Court. By accepting the
principle that the Constitutional Court may "only" repeal an unconstitu-
tional law, or its separate provision, and not annul it, the Constitution
framer (the legislator) in fact recognised, in full consciousness, that it pre-

20 On this issue see in more detail Articles 58 and 59 in connection with Articles 56, 57 and 60 of the Constitutional Act.



ferred to deal with the unconstitutional effects of the implementation of an
unconstitutional law from the day of its entry into force to the day of the
entry into force of the Constitutional Court's decision of repeal, which
established its unconstitutionality. Obviously guided by what is opportune,
the Constitution framer preferred to confront all the consequences of the
institute of repeal than those of annulment, although it was fully aware that
this approach has a back effect on the realisation of the principle of con-
stitutionality and legality and on the fundamental constitutional values
underlying the constitutional order (), in particular the rule of law and
respect for human rights.

Constitutional Court Decision and its Postponement

Analysts also show great interest in the decisions of the Constitutional
Court in which laws are repealed due to their unconstitutionality, but
which enter into force on a postponed date®. It is important to discuss
postponement both from the aspect of accomplishing the fundamental
values of the constitutional order and from the aspect of realising the
fundamental role of the Constitutional Court of the Republic of Croatia,
which is that it "shall guarantee compliance with and application of the
Constitution of the Republic of Croatia". The grounds under constitu-
tional law for the Constitutional Court to define another time (except
the day of publication) for the loss of force of a repealed law or other
regulation, or their repealed separate provisions, are contained in Article
55 paragraph 2 of the Constitutional Act on the Constitutional Court of
the Republic of Croatia. This provision shows that the basic rule is that
repealed laws or other regulations lose legal force on the day of publi-
cation of the Constitutional Court's decision. However, it is also possi-
ble for the Constitutional Court to set another term. No reasons are
given for when this possibility may be used under constitutional law. It
is understood that the reasons may be varied and that they need not all

A period of postponement is the time that elapses from the day when the decision of the Constitutional Court on
the unconstitutionality and/or illegality of an act or its separate provision is published in the official gazette to the
expiry of the day which is given as the time of its entry into force in the ordering provisions of the decision. Of
course, the institute of postponement determined by constitutional courts, which exists in the constitutional and
legal order of the Republic of Croatia, also exists in “the legal orders of most European states, especially transi-
tional ones ... (for example, the Czech Republic, Latvia ... Slovenia). The legal orders of these states, however,
also prescribe the final term after which the constitutional court decision becomes effective by the force of the con-
stitution or law. Thus, for example, the Constitution of Poland provides that the judgment of the Constitutional
Court enters into force on the day when it is published in the official gazette in which the original normative act
was proclaimed (if the normative act was not proclaimed, the judgment must be published in Monitor Polski, the
official gazette of the Republic of Poland), but the Constitutional Court also has the right to set another date for
the loss of force of the unconstitutional normative act. This time period, however, in the case of another regula-
tion belonging to subordinate legislation may not exceed 18 months. If the judgment of the Constitutional Court
has financial effects for which funds have not been set aside in the state budget, the Constitutional Court deter-
mines the date of the loss of legal force of the unconstitutional normative act after requesting the opinion of the
Council of Ministers”. Professor Jasna Omejec, LL D, op. cit., p. 107. See also Article 190 of the Constitution of
Poland..
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necessarily be of a constitutional nor legal nature, but in our view they
should be grounded in constitutional law from the aspect of the expect-
ed aim they are intended to achieve. Because of their indeterminate
nature theorists give various reasons and arguments to justify them.
Some consider that "prolonging the force of an unconstitutional law is
done to ensure and protect the stability of the legal order, even when
this requires recognising the validity of an unconstitutional law for
another determined (future) time after the Constitutional Court has
decided that it is unconstitutional. The assessment that effectively elim-
inating the unconstitutional law may cause greater chaos in the legal
order than the unconstitutional law itself is one of the major reasons
which justify this legislative mechanism. Also, this leaves the legislator
time to re-examine its policy and in a calm atmosphere, without the
pressure of time, enact a law that will be in accordance with the
Constitution"?. Others refer to the case-law of the Croatian
Constitutional Court and see "as the basic reason for postponing the
effect of the repeal and prolonging the force of the law or (as is custom-
ary under the Constitution) other regulation, which has been found
unconstitutional, avoiding a legal void and thus also legal uncertainty in
a particular matter"”. However, the constitutional possibility of prolong-
ing the force of an unconstitutional law opens up many problems and
issues in the functioning of the constitutional and legal order. Some
authors (rightly) see an added difficulty in the way in which this issue
has been solved in the Republic of Croatia. Unlike most other, mostly
transitional, European states, which also allow setting a postponed time
limit, in Croatia there is no final deadline until which the force of the
unconstitutional law may be prolonged, nor are there other restrictions
to which the Constitutional Court should adhere.

In their opinion, "this legislative solution may have many detrimental
effects on the legal order, among which they point out the danger of
infringing legal certainty and violating the principle of legal assuredness
and the principle of the legitimate expectations of the parties to which the
unconstitutional law will be applied for an uncertain period of time"*.
Additional cause for concern with respect to this legislative solution, which
has detrimental effects on the legal order, is the practice of the
Constitutional Court of the Republic of Croatia which has, by referring to
this legal mechanism, in several cases already passed decisions that led to

2 professor Jasna Omejec, LL D: “Pravni u€inci ustavnosudske kontrole zakona i drugih propisa” in Ustav kao jamac
pravne drzave, p. 107. Pravo br. 34, Organizator, Zagreb 2002.
Jadranko Crniém LL D: Komentar Ustavnog zakona o Ustavnom sudu Republike Hrvatske, p. 142, Narodne novine,
Zagreb 2002.
Professor Jasna Omejec, LL D, op. cit. in footnote 22, p. 108.



an unreasonably long postponement of the loss of force of the provisions
of some laws repealed because of their unconstitutionality®.

Because of the above, and also for other reasons which speak in its favour,
the Constitutional Court's right to prolong, by its decision, the force of an
unconstitutional law should be used restrictively. "Namely, during the time
while the now already unconstitutional law, or other regulation, continued
in force, the decisions (judgments, rulings etc.) passed by the competent
bodies, and also courts, in this period of its prolongation had to be ground-
ed on this unconstitutional regulation... The question of whether this was
a kind of blow to legal certainty remained. When the effect of the law is
extended the competent bodies are bound to act on an unconstitutional
law. The parties, on the other hand, who secure a decision on the grounds
of such a law, put themselves in danger of new proceedings and a differ-
ent decision after that unconstitutional law goes out of force..."*.

Of course that in such cases, when the force of an unconstitutional law or
other regulation, or of their unconstitutional separate provisions, is
extended, government bodies also provide an answer to the question of
what to do through their practice”. However, I nevertheless consider that

2 The following is often mentioned as a striking example: “In its decision and ruling no.: U-I-673/1996 etc. of 21 April

1999, published in Narodne novine no. 39/99, the Constitutional Court repealed separate provisions of the Act on
Compensation for, and Restitution of, Property Taken under the Yugoslav Communist Regime (Narodne novine no.
92/96). In point 3 of the ordering provisions of that decision the Constitutional Court determined that the repealed pro-
visions of the Act shall go out of force when a new act enters into force in which the (then) Croatian National Parliament
will enact new provisions instead of those which were repealed, and at the latest after the expiry of one year from the
day of the publication of the decision in Narodne novine, i.e. on 23 April 2000. At the proposal of the House of
Representatives of the Croatian National Parliament, the Constitutional Court in a decision under the same number,
passed on 20 April 2000 and published in Narodne novine no. 43/00, extended the deadline for the loss of force of the
repealed provisions of the Act until 31 December 2000. On the proposal of the Government of the Republic of Croatia,
the Constitutional Court in a decision under the same number, passed on 20 December 2000 and published in Narodne
novine no. 131/200, again extended the deadline for the loss of force of the repealed provisions of the Act to 31 March
2001. On the repeated proposal of the Government of the Republic of Croatia, the Constitutional Court in a decision
under the same number, passed on 28 March 2001 and published in Narodne novine no. 27/01, again extended the dead-
line for the loss of force of the repealed provisions of the act until 15 July 2001. On the repeated proposal of the
Government of the Republic of Croatia, the Constitutional Court in a decision under the same number, passed on 12 July
2001 and published in Narodne novine no. 65/01, again extended the deadline for the loss of force of the repealed pro-
visions until 31 December 2001. On the proposal of the Committee for the Constitution, Standing Orders and Political
System and the Committee for Legislation of the Croatian Parliament, the Constitutional Court in a decision under the
same number, passed on 19 December 2001 and published in Narodne novine no. 118/02, again extended the deadline
for the loss of force of the repealed provisions until 1 July 2002.”” Quoted from Professor Jasna Omejec, op. cit. p. 108.
Jadranko Crni¢, LL D, op. cit, p. 143, gives the same example. There are also other less radical examples. Thus “the
Constitutional Court in its decision no.: U-I-1010/1994 of 29 November 1995 repealed the Public Information Act,
ordering that it shall lose force on 30 June 1996. After passing the decision on repealing the Public Information Act, the
Constitutional Court in its decisions of 28 June 1996 and 29 August 1996 extended the deadline for the loss of force of
the Act until 31 August 1996 and 30 September 1996, respectively. The new Public Information Act (Narodne novir%%
no. 83/96) entered into force on the day of its publication, 8 October 1996.” - Jadranko Crni¢, LL D, op. cit., p. 142.
Jadranko Crni¢,LL D, op. cit., p. 143.
As arule, in cases when the Constitutional Court finds that an act, or its separate provisions, is unconstitutional or
illegal, and at the same time postpones the entry into force of its decision, government bodies try not to continue
acting on that unconstitutional and/or illegal act, or its unconstitutional and/or illegal separate provision. Among
other things, they do this because of the later proceedings that may (and do) be instituted when the decision of the
Constitutional Court enters into force. We have already shown which options and rights the Constitutional Act gives
to the parties affected by the application of an unconstitutional and/or illegal regulation during the postponement
term and after it has expired, but it is good here to also mention the provision of Article 13 of the Public
Administration Composition Act (Narodne novine, nos. 75/93, 92/96, 48/99, 15/00 and 59/01), which reads: “The
Republic of Croatia shall compensate the damage done to a citizen, legal entity or other party due to the illegal or
irregular work of bodies of the central government, bodies of the units of local and regional self-government, or
legal persons vested with public powers, in the activities of public administration entrusted to them.”
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if this kind of constitutional and legal mechanism must be retained in the
legal order, then, first, it must be applied very restrictively and only in
exceptional cases, and second, provisions must urgently be enacted to
determine the final deadline until which the validity of an unconstitution-
al regulation, or its unconstitutional separate provisions, may be pro-
longed, and the criteria (reasons) under constitutional law that the
Constitutional Court must meet to be able to make such a decision must
be exactly formulated and prescribed. I consider that despite all the
authority, expertise and wisdom concentrated in the Constitutional Court,
and despite all the confidence in it that society and the state show, it must
nevertheless as far as possible be relieved from the burden of responsibil-
ity entailed in the necessity of assessing what is opportune, and not what
is constitutional and legal.

A special form of the effect of the Constitutional Court's decisions on the
legal order of the Republic of Croatia results from its power to itself deter-
mine which body will implement its decision, and how?™.

Not entering into all the forms of exercising this strong power of the
Constitutional Court, which provides an additional guarantee (to every-
one) that its decisions will be implemented, it is necessary to say that it
also leads to a specific way of influencing the legal order, besides the
general influence, and in a certain measure, albeit for a short time, even
to its creation. This is the case when the Constitutional Court makes a
decision about the unconstitutionality of a law or other regulation, or of
its separate provision, and this leads to the appearance of a legal void
that must not be permitted because of the needs of everyday life. The
force of the unconstitutional regulation or its provision cannot be pro-
longed because its further survival would gravely distort the fundamen-
tal constitutional values. The application in real life of such an unconsti-
tutional regulation, or its unconstitutional provision, would have conse-
quences that would be exceptionally harmful and difficult to repair, both
for society and for the state. Not entering into the legislator's right to
remove the ensuing legal void through legislative activity as soon as pos-
sible, what is more, even hoping that the legislator will do this quickly,
the Constitutional Court must nevertheless, for caution's sake, make a
decision about what will be valid instead of the repealed unconstitution-
al regulation, or its separate provision, until the legislator does so
through its own activities. In cases such as these the Constitutional Court
prescribes which requlation or rule will be applied until the legislator
regulates the issue that the repealed unconstitutional regulation had reg-
ulated. The case-law of the Constitutional Court of the Republic of
Croatia includes cases when even regulations that ceased to exist were

2 See Article 31 of the Constitutional Act.



returned into the life of the legal order, not as regulations but as rules to
be adhered to*.

Although it may formally be said that by doing so it decided on how its
decision would be implemented, in fact the Constitutional Court acted on
the scope and content of the valid legal order so as to protect its underly-
ing fundamental constitutional values: the principle of constitutionality and
legality and the state governed by the rule of the constitution. In a deci-
sion of this kind the Constitutional Court brought back into the legal order
and gave at least temporary life to a rule which the legislator had exclud-
ed (for its own reasons) from the legal order as a regulation or as its sep-
arate part by passing a new regulation. This new regulation had stripped
the older regulation of legal force, but in proceedings of abstract control
the Constitutional Court had found the new regulation unconstitutional
and for that reason had to repeal it. In decisions of this kind, looked on as
a whole consisting of the ordering part and the statement of reasons, down
to prescribing the manner of their implementation, we might say that the
Constitutional Court directly influences the legal order, but through them
it fulfils its task to "guarantee compliance with and application of the
Constitution of the Republic of Croatia".

Constitutional Court Decisions of Annulment

Unlike in the case of repeal, in the case of annulling decisions of the
Constitutional Court the Constitution framer is far stricter, more specific
and constitutionally and legally more decisive. This is completely clear from
Article 55 of the Constitutional Act, which reads: "(1) The Constitutional
Court shall repeal a law, or some of its provisions, if it finds that it is not
in accordance with the Constitution; or another regulation, or some of its
provisions, if it finds that it is not in accordance with the Constitution and
the law. (2) The repealed law or other regulation, or their repealed separate
provisions, shall lose legal force on the day of publication of the
Constitutional Court decision in the Official Gazette Narodne novine, unless
the Constitutional Court sets another term. (3) The Constitutional Court
may annul a regulation, or its separate provisions, taking into account all
the circumstances important for the protection of constitutionality and
legality, and especially bearing in mind how seriously it violates the
Constitution or the law, and the interest of legal certainty:

- if it violates the human rights and fundamental freedoms guaranteed by
the Constitution,

- if, without grounds, it places some individuals, groups or associations in
a more or a less privileged position".

» Thus, for example, in its decision in case no.: U-I-3597/2010 and others of 29 July 2011, in point II of the ordering
provisions, the Constitutional Court orders: “Until the issues in the Article 1 repealed in point I of the ordering pro-
visions are regulated in accordance with the requirements substantiated in this decision, the rules in Article 19 of
the Constitutional Act on the Rights of National Minorities (Narodne novine, nos. 155/02, 47/10 — decision and rul-
ing of the Constitutional Court of the Republic of Croatia no.: U-I-1029/2007 and others of 7 April 2010) shall be
applied.”
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Analysis of the above provision shows: first, the Constitution framer per-
mits only other regulations to be annulled, not laws. Second, "The
Constitutional Court may (therefore, need not make an annulling decision
instead of a repealing one - note M.A.) annul a reqgulation, or its separate
provisions”, but on the grounds of a test that will provide sufficient circum-
stances for it to analyse, and which are important "for the protection of
constitutionality and legality, and especially bearing in mind how serious-
ly it violates the Constitution or the law, and the interest of legal certain-
ty". Therefore, the Constitutional Court may annul another regulation (an
operational instrument) only if it has found that it leads to an exceptional-
ly grave violation of the Constitution or law and the interest of legal cer-
tainty (cumulatively), and that this is important for the protection of con-
stitutionality and legality. The subparagraphs of paragraph 3 show when,
under the Constitutional Act, the circumstances leading to the fulfilment
of the above criteria may meet. Therefore, only in those two cases (let us
repeat): "if it violates the human rights and fundamental freedoms guaran-
teed by the Constitution” and "if, without grounds, it places some individ-
uals, groups or associations in a more or a less privileged position". Even
when all these circumstances do meet, it remains for the Constitutional
Curt to assess whether or not it will annul the regulation. Or whether it
will, instead of an annulling decision (only for other regulations), consid-
ering the consequences such decisions produce and how they affect the
legal order, pass a repealing decision. Acceptance of the institute of annul-
ment for regulations has in fact given the Constitutional Court another
instrument, which it may and should use in situations that are not a case
of the "usual unconstitutionality and/or illegality of an entire regulation or
its separate provisions, but when the circumstances from paragraph 3 of
Article 55 of the Constitutional Act meet"®.

As can be seen, the legislator was very restrictive in prescribing when the
Constitutional Court may annul a regulation. Why? Because the "decisions
of the Constitutional Court of the Republic of Croatia, which annul anoth-
er regulation or its separate provisions, should by the nature of things have
a retroactive effect. Such decisions of the Constitutional Court of the
Republic of Croatia - under the customary legal rules - should also pro-
duce the automatic annulment of all the legal effects that the annulled
unconstitutional and illegal regulations, or their separate provisions, pro-
duced from the day of their entry into force, both on other (potential) gen-
eral regulations of lower legal strength, and also on individual acts brought
on their grounds".

30 Despite this stipulation in paragraph 3 of Article 55 of the Constitutional Act, some authors consider, with reference
to it and starting from its sub-paragraphs: “As an exception from the power to freely decide whether it will annul a
regulation or merely repeal it, the Constitutional Court of the Republic of Croatia has the obligation to annul a reg-
ulation if it violates the human rights and fundamental freedoms guaranteed by the Constitution - if it, without
grounds, places some individuals, groups or associations in a more or less privileged position.” Professor Jasna
Omejec, LL D, op. cit., p. 115.



However, if the provisions of the Constitutional Act are analysed the con-
clusion is that the framer of the Croatian Constitution does not accept the
automatic "retroactive effect (ex tunc) of decisions of annulment passed by
the Constitutional Court of the Republic of Croatia on the legal relations
which the annulled regulation produced from the day of its entry into force
to the day of its annulment.” It might sooner be said that it "legally equalis-
es the effects of the Constitutional Court decisions in which another reg-
ulation is annulled"*.

This view stands on firm ground because, first, there is no difference in
when annulling or repealing decisions enter into force. Both kinds of deci-
sions enter into force on the day of their publication in Narodne novine,
the official gazette of the Republic of Croatia. Second, under Article 58 of
the Constitutional Act there is no difference in the conditions and criteria
under which a natural or legal person may request the change of a final
individual act, which violated its right, depending on whether that individ-
ual act was brought on the grounds of a repealed act or other regulation,
or on the grounds of an annulled regulation.

This, in fact, brings us back to the question of the beginning, form and
kind of effect of the Constitutional Court's annulling decision. Does it
produce an effect from the moment of its publication or can its effect be
retroactively extended. There are different and opposing views on this
issue. The supporters of the ex nunc effect of the Constitutional Court's
decisions on annulment explain their view with the need for legal cer-
tainty and the authority of the law, which would not be satisfied if the
effect of the decisions extended back to a time before their publication
in the official gazette. In this sense Crni¢ states: "The application of
Article 56 (earlier 23) (now 58 - notes M.A.) of the Constitutional Act has
caused many problems in practice. As this is a very complex issue which
demands special analysis, here we only indicate the problem of whether
this provision brings into question legal certainty? It is designed to
remove the effects of the annulled regulation, but practice has shown
that it causes many difficulties, that the results are minimal and that it
makes the rights acquired under the annulled regulation uncertain, also
bringing into question the rights of third persons acquired from the
holders of rights that were based on the annulled regulation. We there-
fore deem that, in accordance with the practice of most constitutional
courts, priority should be given to finality and binding legal effect and,
except in the case of final sentences for a criminal offence (Article 56
paragraph 1 of the Constitutional Act), narrow down the right to re-
examine other final decisions." 55/55 Crni?, Jadranko: "Pred izmjenama
i dopunama Ustavnog zakona o Ustavhom sudu Republike Hrvatske"
(Standing Before Amendments of the Constitutional Act on the
Constitutional Court of the Republic of Croatia), Hrvatska pravna revi-

3! Professor Jasna Omejec, LL D, op. cit., p. 114.
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ja, Zagreb, April 2001, p. 4. Compare also Krbek, ibid., pp. 56-58, ?0k,
ibid., p. 64-64.

The supporters of the ex tunc effect of the Constitutional Court's decisions
on annulment, on the other hand, give priority to the principles of fairness
and strict legality which should, in the case of these decisions, be inter-
preted in the sense that the annulled act was unconstitutional (illegal) even
before the Constitutional Court made its decision. Accordingly, conditions
should be created for the complete protection of parties whose interests the
application of such an unconstitutional (illegal) act violated. Their argu-
ments against the ex nunc effect of the annulling decisions of the
Constitutional Court may be reduced to the following: "This is an approach
under which constitutional courts protect the exercising of individual
rights only indirectly, i.e. by reviewing normative acts; an unconstitutional
or illegal regulation may act on a large number of individual cases, so elim-
inating such a regulation from the legal order is the most efficient way to
protect not only the constitutionally defined legal order, but also the indi-
vidual rights threatened by such a requlation. However, the harmonisation
of legal norms will be poor satisfaction for the initiators and proponents in
proceedings before the Constitutional Court in which they and their stands
won, if it is impossible to change the individual acts because of which they
addressed the Constitutional Court in the first place." 56/56 Saleci¢
Marija: Konkretna nadleznost Ustavnog suda Hrvatske i sudova udruzenog rada u SR
Hrvatskoj i medusobna funkcionalna uvjetovanost postupka pred tim sudovima (mag-
istarski rad) (The Concrete Jurisdiction of the Constitutional Court of
Croatia and the Courts of Associated Labour in the Socialist Republic of
Croatia and the Mutual Functional Interconnection of Proceedings Before
these Courts (master's theses), Faculty of Law of Zagreb University, Zagreb
1989, p. 70 ff. Compare also Krbek, ibid., pp. 56-58, Cok, ibid., pp. 63-64.

Considering what has been said above, it may be concluded that in this
question there is a clash between fundamental principles of the legal order;
the principle of legal certainty and the protection of the objective legal
order, on the one hand, and the principle of the rule of law, and especial-
ly the principle of fairness immanent to it, on the other hand. The princi-
ple of legal certainty and the protection of the objective legal order
demand the protection of the institute of the final binding judgment, i.e.
the prohibition of interfering with binding individual acts even when they
were passed on the grounds of a law, or a regulation, which was found to
be unconstitutional or illegal. The principle of the rule of law guarantees
citizens the efficient realisation of their rights, from which results the obli-
gation of the state to ensure this right for them if it was violated when an
individual act was brought grounded on an unconstitutional law or other
regulation, despite the fact that this individual act had already become
legally binding"*.

32 Taken from Professor Jasna Omejec, LL D, op. cit., pp. 119-120.



Relationship between Decisions of the Constitutional Court
and those of Regular Courts

When I explained the motives and needs to regulate, in a constitutional
act, the binding nature of the legal stands adopted by the Constitutional
Court of the Republic of Croatia in the statement of reasons of its deci-
sions rendered in proceedings dealing with constitutional complaints, I
indicated some aspects of the relationship between the Constitutional
Court and regular courts. I will continue by at least mentioning some other
aspects, so as to show the influence of the Constitutional Court's decisions
rendered in constitutional complaints against the judicial powers, i.e.
against that part of the constitutional and legal order.

This influence emerges from the power of the Constitutional Court to
decide on constitutional complaints lodged against individual decisions of
government bodies, bodies of the units of local and regional self-govern-
ment and legal persons vested with public powers, when these decisions
have violated the human rights and fundamental freedoms, and also the
right to local and regional self-government, guaranteed by the Constitution
of the Republic of Croatia. However, it must be said that the Constitutional
Court is not an institution of super-revision in relation to the regular
courts, but examines their individual acts (after all the regular legal reme-
dies have been exhausted) only from the aspect of the violation of human
rights and fundamental freedoms guaranteed in the Constitution. The
Constitutional Court of the Republic of Croatia has taken a firm stand on
this issue, emphasising: "Under the Constitution and the Constitutional
Act, the Constitutional Court is not a body of judicial power, it does not
hold trials and does not decide on the merits in judicial matters. The
Constitutional Court is a special body founded by the Constitution for the
protection of individual human rights and fundamental freedoms (constitu-
tional rights) in proceedings instituted by the constitutional complaint. The
constitutional complaint is not a regular or extraordinary legal remedy in
the system of domestic legal remedies. It is a special expedient in consti-
tutional law for the protection of constitutional rights in individual cases.
Thus it is not enough, in a constitutional complaint, to refer to violations
resulting from illegalities allegedly committed by the competent body or
the court in judicial proceedings. Legal protection against such illegalities
is offered by regular and specialised courts in proceedings organised in
several degrees of judicial protection. They may exceptionally also be
examined by the Constitutional Court, but only and to the degree in which
they may violate the human rights and fundamental freedoms enshrined in
the Constitution"*.

It clearly follows from the above that the Constitutional Court does not

33 See in more detail in Article 31 of the Constitutional Act. In its work the Constitutional Court has used this power
several times, as can be seen for example from its following decisions: U-III-1990/2010 of 22 December 2010 or
U-111-203/2007 of 12 May 2010, and decision no.: U-1I-296/2006 of 27 October 2010, and others.
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conduct a trial on the grounds of a constitutional complaint against an
individual judicial act (judgment) lodged because the party deems that it
violated his or her human rights and fundamental freedoms enshrined in
the Constitution, but examines whether or not these rights and freedoms
have indeed been violated. In such proceedings the Constitutional Court
volens nolens also examines whether, in the trial, the regular court used the
right and obligation that "Courts shall administer justice according to the
Constitution, law, international agreements and other valid sources of
law"*, on the one hand, and on the other whether or not there has been
a declaration on the violation of human rights and fundamental freedoms
during the reqgular judicial proceedings, or in the proceedings conducted
by another government body, or body of local and regional self-govern-
ment, or body vested with public powers.

Depending on the results, the Constitutional Court passes the appropriate
decision. If it finds there has been a violation of protected human rights
and fundamental freedoms, the Constitutional Court in its decision revers-
es the act of the court, other government body or body of local and region-
al self-government, or body vested with public powers. In the ordering pro-
visions it pronounces its decision on the issue in the constitutional dispute
and, if it so decides, may determine a body (including a court) to which it
entrusts the implementation of its decision and the manner in which it is
to be implemented. In the statement of reasons it expounds its legal opin-
ion, which the competent judicial or administrative bodies, bodies of local
and regional self-government or legal entity vested with public powers are
bound to obey. Nevertheless, the Constitutional Court does not limit or
encroach on the judiciary's independence and autonomy. What is more, in
performing one of the most important tasks entrusted to it by the
Constitution, the protection of human rights and fundamental freedoms
enshrined therein as one of the essential constitutive elements of the mod-
ern democratic state, it only finds that they have been violated in one spe-
cific case, for example a court trial. It also explains and presents its stand-
point in which it substantiates how, in which elements and/or contents and
by whom a specific human right or fundamental freedom, protected by the
Constitution, was violated. Of course, it also supplies arguments to be used
in the retrial when this is necessary, in which the party would exercise the
fullness of his or her human rights and fundamental freedoms and the vio-
lation would be removed in the prescribed manner, naturally, in accor-
dance with the Constitutional Act.

This makes it possible to remove this particular violation of human rights
and fundamental freedoms enshrined in the Constitution from the consti-
tutional and legal order, and also to ensure, through the implementation
of the legal opinion expressed, that they will not be violated again in
future.

3% Article 118 of the Constitution of the Republic of Croatia.



It must be said that many times the so-called disputes between regular
courts and the Constitutional Court concerning the realisation of the con-
stitutional and legal order result from the problem of interpretation. In
other words, on which is more appropriate in a specific case, the interpre-
tation given by the Constitutional Court about whether there has been a
violation of human rights and fundamental freedoms enshrined in the
Constitution with reference to the fundamental values of the constitution-
al order, or the interpretation given by the judicial authorities. This "dis-
pute” becomes even more interesting considering that it often involves the
interpretation of how to ensure the realisation of the principles of equali-
ty, equal rights or legitimate expectations, or impose restrictions on the
parties acceptable in constitutional law, and at the same time ensure the
exercising and protection of their human rights and fundamental freedoms
enshrined in the Constitution.

The answer to this question is to a great degree also the answer about how
to achieve, in real life, the constitutionality and legality, consistency, func-
tionality, economy and justice of the constitutional and legal order based
on: freedom, equal rights, national equality and equality of the sexes, love
of peace, social justice, respect for human rights, inviolability of ownership,
conservation of nature and the environment, the rule of law and the dem-
ocratic multiparty system, as the highest values of the constitutional order
of the Republic of Croatia®.

Conclusion

In exercising the jurisdiction given to it in the Constitution and the
Constitutional Act, the Constitutional Court of the Republic of Croatia is
a body independent of all the bodies of government. Its role in the con-
stitutional and legal order of the state, and also its potential to act on this
order through its decisions, results from its constitutional and legal
(given only in norms of a constitutional character) position, jurisdiction
and task to ensure the "guarantee of compliance with and application of
the Constitution of the Republic of Croatia" and of the Constitutional Act
on the Constitutional Court of the Republic of Croatia. The
Constitutional Court does not belong to the legislative, executive or judi-
cial powers. When it administers justice it cannot enact laws or other
regulations, or act on the legal order of the state as do the Parliament,
Government or judiciary. It is not a body that creates the legal order by
passing regulations, nor is it the one that implements and applies it, but
it is the body that guarantees (while it is in force) compliance with it and
its application in accordance with the Constitution and the particular
constitutional and legal order that the Constitution has defined. The
Constitutional Court has a negative regulatory function with reference to

%5 Article 3 of the Constitution of the Republic of Croatia
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the constitutional and legal order. During its review of the constitution-
ality of laws and the constitutionality and legality of other regulations,
when it finds that they are not in conformity with the Constitution and
law, it must, in accordance with its powers and the Constitutional Act,
remove (exclude) them from the constitutional and legal order. This
refers to all regulations except those that have the strength of the
Constitution. This has clearly defined the dividing line. The
Constitutional Court is a constitutional category in the constitutional and
legal order that guarantees conformity with and the application of the
Constitution and the Constitutional Act, but it is not and must not be a
body that is above the Constitution.

Starting from what has been said above, in enacting, amending or supple-
menting the Constitution the legislative body may broaden or narrow down
the constitutional and legal order and in doing so change the role, compe-
tence and position of constitutional institutions, including also that of the
Constitutional Court. But in everything else, starting from the fundamen-
tal constitutional values that form the basis of the constitutional order and
which are grounds for interpreting the Constitution, the Constitutional
Court, in accordance with its powers, secures compliance with and imple-
mentation of the Constitution.

Through its decisions the Constitutional Court has a reverse effect on the
constitutional and legal order. In the legislative field, as we said, as a
negative legislator. However, today it is difficult to take a firm and defen-
sible stand that this completely exhausts its reverse effect on the legisla-
tive policy. This caution results from what is known as the activistic role
of constitutional courts in Europe, which is increasingly important and
present especially in transition countries that are implementing proce-
dures connected to accession to the EU, on the one hand, and on the
other hand are securing the uniform exercise of human rights and funda-
mental freedoms guaranteed both by the most important documents of
the EU and the Council of Europe, and also by their own national con-
stitutions.

Constitutional courts express their activism in the ordering part of their
decisions and in the stands they take in making them, both in the abstract
control of constitutionality and legality and in decisions with respect to
constitutional complaints which everyone may lodge against the individual
acts of courts, administrative bodies, units of local and regional self-gov-
ernment and legal entities vested with public powers, for the protection of
human rights and fundamental freedoms. This means, all natural and legal
persons. The decisions and rulings of the Constitutional Court of the
Republic of Croatia are binding and everyone must obey them. This
includes the holders of legislative, executive and judicial power. It is com-
pletely clear that the decisions of the Constitutional Court cannot them-
selves become a source of law within the constitutional and legal order.



But it would be difficult to say that the legislator, for example when regu-
lating a new area in a law that it is being passed instead of a law repealed
by the Constitution Court, will not take the decision of the Constitutional
Court into account and use its views as a basis for a law that complies with
the Constitution. Because of this we can conclude that in its decisions the
Constitutional Court acts on the legal order indirectly through the legisla-
tive policy.

With respect to the judicial powers, the Constitutional Court of the
Republic of Croatia in the first place acts by deciding on constitutional
complaints which anyone may lodge against the individual acts of govern-
ment bodies and bodies of units of local and regional self-government, or
legal entities vested with public powers, which also means against the indi-
vidual acts of the judicial authorities, if they have violated a human right
or fundamental freedom enshrined in the Constitution.

In these proceedings the Constitutional Court does not judge and is not a
judicial power. It only examines whether or not constitutional rights have
been violated in the impugned individual judicial act, no more and no less.
In its decision (in the ordering part and in the reasons expressed in the
decision) the Constitutional Court only requires and guides the courts
about how to provide, in the repeated proceedings (if the constitutional
complaint has been accepted), the applicant with protection of the violat-
ed human right and fundamental freedom. In this sense the decisions and
rulings of the Constitutional Court have a reverse effect on the judicial
powers within the framework of the constitutional and legal order without
restricting their independence and autonomy. However, considering that
the decisions are binding this obliges the courts to protect human rights
and fundamental freedoms enshrined in the Constitution, in the specific
case, and to ensure that the applicant of the constitutional complaint, on
this level also, receives the quality demanded by the Constitution and
which the Constitutional Court has determined in its decision.

Through its activities of this kind the Constitutional Court contributes to
the realisation, in specific cases, of one of the basic fundaments of the con-
stitutional and legal order, starting from the principles that everyone is
equal before the law, that laws are equally applied in cases of the same
kind and that human rights and fundamental freedoms enshrined in the
Constitution are realised for everyone without discrimination on any
grounds.
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PE3IOME

TBopubl KoHCTUTYIIMU BBIPAa3WAN HaMepeHHe CAeAaTb KOHCTUTYIIMOHHBIN
Cyp PecrryOamkm XopBaTugd HE3aBUCUMBIM OT BCEX OPTraHOB IOCYAAPCTBEH-
HOM BAACTH, ycTaHaBAmBas: "KoHcTuTyrmoHHBINM CyA AOAKEH OBITH He3a-
BUCHUMBIM OT BCEX OPTaHOB T'OCYAAPCTBaA...". KOHCTUTYIIMOHHOE TTPaBOCYATe
B PecnnyOAanke XopBaTusl peryAupyeTrcss U OTPaHUYMBAETCS TOABKO HOpMa-
MH KOHCTUTYIIMOHHOTO XapaKTepa, YTO 4IBASETCSI Ba>KHEWIeW rapaHTHUeu
ero HeszaBucuMocTd. KoHcrurynuoHHbi Cyp PecnyOamku XopsaTtus B
npeperax CBOEM IOPUCAUKIIUU MOJKET BBITIOAHSATH TOABKO TaKue AeNUCTBUS,
KOTOpHBIEe 3aKpelAeHbl B KoHCTUTYIIUMN.

Koncrurynmonnsii akT o Koucrturynuonnom Cyae PecriyOamkm XopBaTHsA
B cTaTbe 31 mpepaycMaTpuUBaeT, YTO ONPEAEAEHUd U ITIOCTaHOBAeHUs KoHc-
TUTYIIMOHHOIO Cyaa ABASIOTCA 0043aTEABHBIMU U UTO KayXKp0€e (pusmueckoe
UAM IOPUAWYECKOE AUIO AOAKHO ITOAUMHATHECA UM. KoHncTuTynmoHHbM Cya
He BXOAUT B 3aKOHOAAQTEABHYIO, UCIIOAHUTEABHYIO MAU CYAECOHYIO BAACTH.
ITpu ocymectBAeHNH npaBocypausa Cya He MOXKeT NPUHUMATh 3aKOHBI UAU
ApPyTrrie HOpMaTUBHBIE aKThl AUOO BAUSTH Ha IIPaBOBOM IIOPSIAOK I'OCYAAp-
crBa. [Ipu oOHapy’KeHUN HeCOOTBETCTBUA C KOHCTUTyIMel U 3aKOHOM B
XOA€ PACCMOTPEHUSI KOHCTUTYIMOHHOCTH 3aKOHOB CyA AOAKEH HCKAIO-
UUTh UX U3 KOHCTUTYIJMOHHOI'O U IIPABOBOTO ITOPSAKA. KOHCTUTYIIMOHHBIN
CyaA - KOHCTUTYILIMOHHAsI KaTeropus, oOecleuuBarollas KOHCTHUTYIIUOH-
HOCTb B T'OCYA@PCTBE, HO OHA He SIBASIeTCS M He AOAJKHA OBITh OPTaHOM BhI-
me KoHCcTUTYIIMU.

CoBepllleHHO $CHO, uTO peliieHus KoHcturynuoHHoro Cyaa He MOIYT ca-
MM CTaThb MCTOYHUKOM IIpaBa B paMKax KOHCTUTYLIJMOHHOI'O U IIPAaBOBOTO
nopsaka. [TocpepacTBoMm cBoux pemleHult KoHCTUTYIUOHHBIN Cya AeHCTBY-
eT Ha IIPaBONOPSAOK KOCBEHHO, uepe3 3aKOHOAATEABHYIO IIOAUTHKY.

KoucturynuonHuei Cya PecniyOauku XopBaTusg MOJKeT IIPUHATH KOHCTUTY-
IIMOHHYIO JKar0Oy IIPOTHUB OTAEABHBIX aKTOB CyAeOHOU BAACTU. B aTHX pas-
oupareabcTBax KoucturynuonubM Cya paccMaTpUBaeT TOABKO, OBIAU AW
HapylleHbl KOHCTUTYIIMOHHEIE IIpaBa AQHHBIM CYA€OHBIM aKTOM. Takou
AesATeABHOCTBIO  KoHcTUTYyIMOHHBIM Cyp BHOCHUT CBOM BKAGA B pearm3a-
IIUIO0 OAHOM M3 OCHOB KOHCTUTYIJMOHHOI'O M IIPABOBOI'O IIOPSIAKA - BCE PaB-
HBI Ilepep 3aKOHOM U IIpaBa YeAOBeKa M OCHOBHBIE CBOOOABI, 3aKpeNAeH-
Hble B KOHCTUTYIIUM, Pearu3yroTcd AAA BCeX 0e3 AUCKPUMUHAIIWM IIO Ka-
KHUM-AUOO TIpU3HaKaM.
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