UMEHEM PECITYBJIMKN APMEHUA
ITOCTAHOBJIEHUE
KOHCTUTYIMOHHOI'O CYJA PECIIYBJIMKHU APMEHUA

1O AEJIY Ob OIIPEJAEJIEHUHN BOITPOCA COOTBETCTBUA YACTH 9 CTATBHU
1087.2 TPAXKJAHCKOI'O KOAEKCA PECITYBJIMKN APMEHUA KOHCTUTYIIUU HA
OCHOBAHHMMU OBPAIIEHUA PYIUKA XO/UKOSAHA U APTEMA XO/IKOSHA

r. EpeBan 16 urons 2020 r.

Koncturymmonnsiii Cya B coctaBe I'. ToBmacsHa (nmpencenarenscTBytomuii), A. ['omymsiH, A.
Hunansua, ®. ToxsHa, A. TynsHa (noxmanuuk), A. Xavarpsna, I'. Hazapsua, A. IletpocsH,

C yyacTueM (B paMKax MUCbMEHHOU MPOIEAYPbI):

npenacraButend 3asButeneil Pynnka XomxosHa u Aprema XomxkosiHa — A. KuBupsina,

MPUBJIEYEHHOTO B KadyeCcTBE CTOPOHBI-OTBETUMKA MO Jeny MpexacraButens HaruonaabHOTO
CoOpanust — wHavyasbHWKa OTAena mTpaBOBOTO oOecredeHuss W OOCTyXuBaHHsS Ammapara
Harnmonansnoro Cobpanust K. MoBcucsna,

coryiacHO MyHKTY 1 crarbu 168, mynkry 8 yactu 1 crateu 169 Koncrutyuuu, cratesam 22, 40 u
69 KoncruryrmmonHnoro 3akona “O Koncrurynmmonnom Cyne”,

paccMOTpesl B OTKPHITOM 3acelJaHWuu IO MHChbMEHHON mpoueaype neno “O0 ompenenecHUU
Bompoca cooTrBercTBUS vacTh 9 crtarbu 1087.2 I'pakmanckoro koxaekca PecnyOnmuku ApmeHus
Koncrurynuun Ha ocHoBanuu oOpamienus Pynuka XomkosHa u Aprema XoKosiHa”.

I'paxmanckuii komekc Pecnyonmuku Apmenus (manee — Komekc) mpuuar HarumoHanbHBIM
Cob6panuem 5 mas 1998 rona, moanucan [Ipesunnentom PecnyOnuku 28 wrons 1998 ronma u BeTynmn
B cuity ¢ 1 staBaps 1999 rona.

Yacte 9 crateu 1087.2 Konekca, ozarnaBieHHoil “Ilopsiok M ycJoBHS KOMIEHCALMH
HEMaTepHAJbHOI0 Bpeda, NPUYMHEHHOI0 BCJeICTBHE HApPylUIeHUsI OCHOBHBIX MpaB M

HeCNPaBeAJMBOI0 OCYKIeHUs”’, YCTAHABINBACT:



“TpeGoBanre O BO3MEIICHUH HEMATEPHUAIBLHOTO BpeIa MOXKET OBITh MPEIBSBICHO B CYyJ Kak
BMeCTE ¢ TpeOOBaHMEM O MOATBEP)KICHUM HAPYIICHUs IpaBa, YCTAHOBICHHOI'O YacThi0 2 CTAaThbU
162.1 nacrosmero Koaekca, ¢ MOMeHTa, Korja JMIly CTal0 M3BECTHO O HAapyLIEHWH, TaK U B
TEYCHHE OJIHOTO ToJla MOCJE BCTYIUICHUS B 3aKOHHYIO CHJIy CyAeOHOTrO aKTa, MOATBEPXKIAIOIIETO
HapyIlIeHWEe 3TOr0 IpaBa, WIM IOCJE TOro, Kak 3TOMY JIMIY CTajl0 M3BECTHO O HEOTMEHEHHOM U
HE00aJIOBaHHOM PELICHHUH, IPUHSATOM CIIeI0BAaTEIEM HIIM MPOKYPOPOM, 00 0TKa3e B BO30YKIEHUU
YrOJIOBHOTO JieJla Ha HEOMPaBABIBAIONIEM OCHOBAaHWUU WJIM HEOCYIIECTBICHUU YTOJIOBHOTO
MpecleIOBaHUsT WU TPEKpaIeHUH IPOU3BOJCTBA [0 YroJOBHOMY JENy WIH MPEKpalieHun
YTOJIOBHOTO TIPECIEAOBAHUS .

VYnomsnyras ctathst Kogekca Obuta u3MeHEHa B COOTBETCTBUU ¢ 3akoHOM OT 19 mas 2014 roma
HO-21-N, 3akonom ot 21 mexabps 2015 roga HO-184-N u 3akonom ot 16 gexabps 2016 roga HO-
241-N.

[ToBOOM K pacCMOTpPEHHIO JieNa sIBUIOCh 3apeructpupoBannoe B Koncturynmonnom Cyne 20
ssaBapst 2020 rona obpamenue Pynnka XomkosHa u ApreMa X0/ KOsHA.

N3yunB obOparieHne 1 MpUIOKEHHbIE K HEMY JOKYMEHTBI, TUChbMEHHOE OOBSICHEHHE OTBETUHKA,
IpyrHe WMEIoIHMecs B Jele JOKYMEHTBl, a Takke OTHOCHMbBIE TmoyiokeHuss Kopekca,

Koncturynuonnsiii Cyn YCTAHOBWJI:

1. Ilo3unum 3asiBUTEJIEH

CormacHo 3agBUTENsIM, “mo  cMbiciny cratbu  162.1 D'paxpanckoro koaekca PA,
HeMaTepualbHBIM BpPelOM sIBisieTcs (pU3nuecKoe WM HPaBCTBEHHOE CTpajaHue’ .

[To ux MHEHUIO, BKIIOYMB yKa3aHHYIO HOpMY B ['paxkmanckuii kojekc Pecrybmuku ApmeHus,
3aKOHO/ATeNb TpeciieoBal LEedb 3allUTUTh HE TOJIbKO HMMYIIECTBEHHbIE MpaBa JUlLA, HO U
CBSI3aHHBIE C JIMIIOM HEUMMYIIECTBEHHBIE MpaBa. JTO B CBOIO OYEPE/]b O3HAYAET, YTO TOCYAApCTBO
JOJI’KHO MPEelyCMOTPETh MEXaHU3Mbl HaJUIeXkKalllel 3aluThl JaHHBIX MIPaB.

OO6partasich K 3HAUUMOCTH 3aKOHA, 3asIBUTENIN CUUTAIOT, YTO OH MPHU3BAH BHIPAKATh U 3alUIIATH
npasa juia. Mlnaue roBops, 3aK0H J0KEH BBITEKATh U3 MPAB YEJIOBEKA, a HE OTPAHUYUBATH UX.

OOparasich K OCIMapUBAEMOMY IMIOJIOKCHHIO, 3asSBUTEIN OTMEYalOT, YTO, B OTIWYHE OT
IPEyCMOTPEHHOTO  JUIsl BO3MEUICHHMsS] HEeMaTepualibHOrO Bpeda TOJUYHOIO Cpoka, s
IpeIbsABICHUS TPEOOBAaHUS O BO3MEILIEHHUS MaTepUANbHOIO Bpena ACHCTBYeT OOIIMN TpeXJIeTHUMN

CpPOK HMCKOBOM naBHOcTU. OIMH W3 3asBUTENEH OTMEYAET, YTO 3aKOHOAATENb NMPEAYCMOTPEN HE



TOJIbKO CPOK TpeabsBICHUS TpeOOBaHUS O BO3MEIICHMM HEMaTepHallbHOTO Bpela, HO Takke
“MOAYMHMIII” €TO MPOIECCYaTbHOMY CPOKY, TIPEIYCMOTPEHHOMY [IJIsl MPEIBSBICHUS TPEOOBaHUS O
BO3MCIICHUHU MAaTCPUAJIbHOT'O BpCaa.

B cBs3u ¢ 3TUM 3asiBUTEIH XOTST CACIaTh MpCIMETOM PACCMOTPCHUSA NPABOMCPHOCTL CPOKa
UCKOBOM  JTaBHOCTH, YCTAaHOBJEHHOTO [UIsl TMpEAbsIBICHUS TpeOOBaHUS O  BO3MEIIECHUU
HEMaTepUalIbHOIO BpEJa, MOCKOJIbKY 3TO BEAET K MPaBOBOM HEONpEAeIeHHOCTH, OJHOBPEMEHHO
HapyIas paBo JIMLA Ha 33Ty CBOMX HapyLICHHBIX IPaB B CyA€OHOM HOPSIJIKE.

3asBUTENN CUYMTAIOT, YTO NMPEAYCMOTPEHHBIN Al MPEabsBICHUS TPEOOBaHHUS O BO3MEIIECHUH
HEMaTepUaIbHOIO Bpe/ia TOJUYHBIN CPOK HE SIBISIETCS Pa3yMHBIM U OIPABIaHHBIM.

3asBUTENN OTMEYAIOT, YTO JO YCTAHOBJICHUS TOJUYHOIO CpOKA 3aKOHOJareneM B crtatbe 1087.2
KO,Z[@KCEI GBIJI YCTAaHOBJICH IMECTUMECIIHBIN CpPOK, n IIOJIOKUTECIIBHO OLOCHHUBAKOT JTO
O6CTO$IT€JII>CTBO, TEM HC MCHEC, COIJIaCHO 3asaBUTCIIAM, OH HE OG@CHG‘-IHB&GT B ,Z[OCTaTO‘-IHOI\/'I CTCIICHU
IpaBo JIMIIAa Ha OoOpalieHHe B Cyl W MpPaBO Ha MOJy4eHHE HaAlexamled CcyqeOHON 3alMThl H,
ClIeI0BaTeNbHO, MPOTUBOpEeUnT KoHCcTUTYIINH.

IIo MHeHMIO 3asBUTENEH, MEKAYHAPOIHAs IIPAKTUKA PAa3BUBACTCA B IIPSIMO IIPOTUBOIIOJIOKHOM
HanpaBlIeHUU. B HEKOTOpPBIX TOCyJdapcTBax Ui MpPEIbsBICHUS TpPeOOBaHUS O BO3MEIICHUHU
HeMaTepualbHOrO BpeAa Kakoi-mubo mporeccyaabHbId CPOK HE MPEeTyCMOTPEH, a T€ TOCyAapcTBa,
I7Ie OH CYIIECTBYET, CTOAT Ha IYyTH €ro HCKJIIOYEHHs] IMOCPEICTBOM IPABONPUMEHHUTEIHLHOM
npakTuku. Llens oHa — 3aMTUTH HPABCTBEHHYIO HENPUKOCHOBEHHOCTH YeNIOBEKa, HE 0OpeMeHss
CT0 U3JIMITHUMHA NPOHCCCYaJIbHBIMU CPOKAMHU.

B cBsf3u ¢ 3TUM 3asBUTENM CYMTAIOT, YTO HEMaTepualbHBIH Bpel — 3TO HPaBCTBEHHOE
CTpaJgaHue, a “HpaBCTBEHHOE CTpa/JaHWe HE MOXET PEryJupoBaThCS UMIEPATUBHBIMH HOpMaMHu U
CTpOro mpouecCyaibHbIMMU CpOKaMHU, MOCKOJIbKY HPAaBCTBCHHOC CTpadaHHC, IICPHUOA HPAaBCTBCHHBIX
CTpaJaHuil U CPOKH UX MPEOI0JIEHNS BECbMa UHANBUAYAIbHbI .

Kpome Toro, 3asBuTenu oOpamaroTcs K MpereAeHTHOM mnpakTuke EBpomelickoro cymga 1o
MpaBaM 4YeJI0BEKa, COTJIACHO KOTOpo# cTaThsl 13 KoHBEeHIMHU O 3amiuTe MpaB YeJIOBEKa U OCHOBHBIX
cBOOOJ YCTaHABIMBAECT HEMOCPEICTBEHHOE OIMMCaHUE 3aKperuieHHOro ctartheil 1 KoHBeHuun
00s13aTeNbLCTBA TOCYIAPCTBA, @ UMEHHO, MPEXK/IE BCErO 3alUINATh IIpaBa YeJI0BEKa U TOJIBKO MOCTe —
CBOIO TIPABOBYIO CHCTEMY.

Ncxons u3 BBIIEU3I0KEHHOTO, 3aaBuTenu npociaT Koncturynuonusii Cya mpu3HaTh 4acTth 9

cratbu 1087.2 Kopekca mnportuBopeuamieit cratesam 1, 3, 60, 61, 62, 63, 75, 78, 80 u 81



KoHCTUTYIIMM W HEOEeHWCTBUTENBbHOW, TOCKOJbKY OHA YCTaHaBJIMBAE€T TOAWYHBIM CpOK JUIs

pebsBICHHUS TPeOOBAaHUS O BO3MEILIEHUU MPUYMHEHHOT'O JINIY HEeMaTepHalIbHOTO Bpea.

2. Mlo3unuu oTBEeTYNKA

OTBeTYNK OTMEYAeT, YTO OCYLIECTBIECHHE IpaBa Ha CyAeOHYIO 3allUTy OCHOBBIBACTCS Ha
NPUHINIE TUCTTO3UTUBHOCTH, KOTOPBIH SIBIISETCS YCTAHOBICHHOW 3aKOHOM BO3MOYKHOCTBIO JIMIIA 110
COOCTBEHHOMY YCMOTPEHHIO pacIopsKaTbCsi CBOMMH MAaTE€pUAIbHBIMH M  MPOIECCyaTbHBIMHU
IpaBaMU U BBIOMPATh CIIOCOOBI MX 3AIIUTHI, TO €CTh YEJIOBEK CaM pelaeT, 00pamaThCs 3a 3alUToR
CBOMX TIpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB B CyI WJIHM HE OOpamiaThcs, peaan30BbIBaTh WM HE
peaIn30BBIBaTh CBOE NPAaBO HAa CyACOHYIO 3aIIUTY, CAMOCTOSTEIBHO ONpPEAETSITh, B YaCTHOCTH,
npeaMeT, 00beM, OCHOBaHUE CBOMX TPEOOBaHMIA 10 BO30YKIEHHOMY UCKY. B TO e Bpems 110 npu
OCYILIECTBIICHUH CBOETO OCHOBHOTO IPaBa Ha CyAEOHYIO 3aIUTY, a TaKXKEe Cy/Abl PH OTHPABICHUU
NPaBOCYIHUS JOJDKHO PYKOBOACTBOBATHCS MOPSIKOM, YCTAaHOBJICHHBIM 3aKOHOJATENbCTBOM JUIS
JTaHHOH (OPMBI Cy/1IeOHOM 3alTUTHI.

Ccpiasic Ha TpaBOBble MO3MIMKU EBpomeiickoro cyaa Mo mpaBaM YEJNOBEKa, OTBETUUK
OTMEYaeT, YTO MPaBO Ha CyAeOHYIO 3alUTy, YacTh KOTOPOTO COCTAaBIISET MPaBO Ha JOCTYMHOCTh
cyzna, He siBisieTcsl aOCOTIOTHBIM U MOXKET HOZBEPraTrbesi orpaHudeHrsM. OrpaHHYeHNEe CUUTACTCS
COOTBEeTCTBYIOIMM 4acTé | crarbu 6 KoHBeHIMM o0 3ammre mpaB 4eIoBEKa M OCHOBHBIX CBOOO,
€CIIM OHO TpEeciIeayeT NMPaBOMEPHYIO LI€Jb U €CIU CYILECTBYET pa3yMHash COPa3MEpPHOCTb MEXIY
IPUMEHEHHBIMH CPEJICTBAMU M MIPECIIelyeMOM LEeNbIo.

CormacHO OTBETYHKY, YCTaHOBIJICHHBIE TOCYJapCTBOM OTIPaHWYEHHUS B CPOKax IPecieayloT
OIIpe/IeTICHHBIC Ba)XKHBIE LIEJH, B YaCTHOCTH T'apaHTHPOBAHHE IPABOBOM ONPENEIICHHOCTH, 3aIIUTY
BEPOSITHOT'O OTBETYMKA OT MPOCPOUEHHBIX MCKOB, B CIIydae KOTOPOW OyIEeT CI0XKHO MPEea0TBPAaTUTh
HECTIPaBeUIMBOCTh, KOTOPas MOXET MPOM30WMTH, €ClIM CyAbl OyayT BBIHYKICHBI paccMaTpHUBATh
NPOU30IIEANINE B TAIIEKOM IPOIUIOM COOBITHSI Ha OCHOBAaHHMH TEX JIOKA3aTENILCTB, KOTOPHIE MOTYT
OBITh HEHAJAS)KHBIMH WM HEJOCTATOYHO MOJHBIMH H3-3a TOTO, YTO HPOIUIO JOCTATOYHO MHOTO
BpEMEHH.

OO6pamasich K IpaBOBOW 3HAUMMOCTH MCKOBOW JIaBHOCTH, OTBETYMK OTMEYAET, YTO JIUILY, IIPaBa
KOTOpOTO OBUTM HapyIICHbI, MPEAOCTABISACTCS BIIOJHE OINpPEJCICHHBIH, HO B TO € BpeMs

JIOCTAaTOYHBIN CPOK ISl CYyJIeOHOM 3aIIMThl CBOMX TIPAB.



OTBETUHK TaK)X€ OTMEYaEeT, UYTO MPABO HA JOCTYITHOCTH CyJa B ONMPEICICHHBIX YCIOBHUIX TaKKe
MOXXET TOJJIeKaTh TaKUM IPABOMEPHBIM OTpPaHUYCHHUSIM, KaK CPOKH JTaBHOCTH, IOCTAHOBIICHUS
OTHOCUTENILHO  oOecrieyeHHuss  CyNeOHBIX  PAacXoIoB WM TpeOOBaHWE  IOPUAMYECKOTO
MPEJICTAaBUTENILCTBA.

Ccplnasich Ha TPEIENCHTHYIO MPakTUKy EBpomeiickoro cyna mo mnpaBaM 4YeOBEKa, OTBETUMK
HaxOJIUT, YTO B aCIEKTe OrPAaHWYCHHsI CPOKOB TOCYIapcTBa OO0JAMal0T JAUCKPEIIMOHHBIMH
MOJTHOMOYMSIMHU peIlaTh, KaK JOKHA OBITh OTpaHWYeHA JOCTYIHOCTH cyda. [lpuuem momoOHBII
MOJIXOJ] HE SBIICTCS CaMOLEIbI0 M BBITEKACT U3 MPHUHIIUIA COPA3MEPHOCTH, MOCKOIBKY MPHU3BaH
YPaBHOBECUTh PaBHOIPABHE CTOPOH CYAOMPOU3BOJICTBA, MOATOMY M pPEYU OBITh HE MOXKET O
HEMPaBOMEPHOM OTPAHMYCHUHM KOHCTHUTYIHOHHBIX MpaB. HeT HHUKAKOro MpOTHBOPEUUS MEKITY
YCTaHOBJICHHEM OMPEICIICHHBIX CPOKOB HCKOBOM JTABHOCTH M MPEAYCMOTPEHHBIM YacThio | cTaThu 6
KoHBeHIIMM 0 3ammuTe MpaB 4yeloBeKa M OCHOBHBIX CBOOOJ MPAaBOM Ha CIpaBEJIMBOE CyaeOHOE
pazbuparenscTBO. ['ocymapcTBa camMu MOCPEACTBOM BHYTPHUTOCYAAPCTBEHHOTO 3aKOHOIATENHCTBA
YCTaHABIUBAIOT KOHKPETHBIE CPOKHU UCKOBOM TaBHOCTH, YTO MOJTHOCTBIO COOTBETCTBYET CYTH CTaThH
6 KonBeH1nu.

Kpome TOro, OTBETUMK CHUHTAET, YTO OCIAPUBAEMOE TIOJIOKEHUE YIOBIIETBOPSET TaKKE
TpeOOBAHUSAM, TTPEABSIBISIEMBIM ITPABOBOMY 3aKOHY, YUUTHIBAS, YTO OHO JOCTATOYHO MPEICKa3yeMo,
COOTBETCTBYET NPHUHIIUIY TPABOBOM OMPENEICHHOCTH, TO €CTh C(HOPMYIHPOBAHO JOCTATOYHO
YETKO.

Hcxons w3 BBINIEU3NIOKEHHOIO, OTBETYMK cyMTaeT, 4ro 4acTb 9 crarem 1087.2 Konekca

cooTBeTcTBYeT KOHCTUTYIIMH.

3. O0cToATEIBLCTBA, MOAJIEKAINE YCTAHOBJIEHHIO B pAMKAaX J1eJia

YuuteBass TO OGCTOHTGHBCTBO, YTO 3adBUTCIMA OCHApPUBAIOT BO3MOXHOCTHL HPCAbABICHUSA
npeaycMoTpeHHoro myHktom 9 crateum  1087.2 Komekca TpeGoBaHHMS O  BO3MEIICHUH
HEMaTepUaIbHOTO Bpena B TedeHne oaHoro ronaa, Kouctutymwonnsld Cyn oOpaTturcs K
KOHCTUTYIIMOHHOCTH TOJBKO YKa3aHHOTO CPOKaA.

B cBs3u ¢ atum Konctutynumonnsiii Cya cuuTaeT HEOOXOIUMBIM OOpAaTHTHCSA K CIETYIOUINM

BOIIPOCAM:



1. Hapymaer 1M YyCTaHOBJIIEHHE CpOKa TMpEAbABICHUS TpPeOOBaHHUS O BO3MEUICHUU
HEMaTepUaIbHOIO BpEJa OCHOBHOE MpPaBO Ha BO3MEILECHHE BpENa, 3aKPEIJIEHHOE cTaThbed 62
Koncturyuu?

2. SIBnsercs M IpeyCMOTPEHHBIN OCIIapUBAEMBIM IOJIOKEHUEM MOJUYHBIN CPOK MPOLETypOH,
HeoOXomumor 11t 3(EKTUBHOTO  OCYIIECTBICHUS OCHOBHOTO TIpaBa Ha BO3MEIICHHE
HEMaTepUaJIbHOIO Bpela € TOYKH 3peHus crarbu 75 KoOHCTUTYIMH, B3aMMOCBA3aHHOU C
3aKperuieHHbIM B 9acTu 1 ctathu 61 KoHCTUTYIMM OCHOBHBIM MPaBoM Ha 3G (HEKTHBHYIO CYACOHYIO

3ammry?

4. IIpasosbie no3uunu Koncrurynuonnoro Cyaa

4.1. Crarbsa 62 KOHCTUTYLIMN YCTaHABIMBAECT:

“l. Kaxzapli uMeEeT MNpaBO Ha BO3MEILEHUE Bpena, MPUUYMHEHHOIO HEINPaBOMEPHBIMU
JNEHCTBUSAMHU WM Oe3[eliCTBUEM, a B YCTAHOBJICHHBIX 3aKOHOM CIIydasX — Tak)Ke MPaBOMEPHBIM
aIMUHHCTPUPOBAHUEM TOCYAAPCTBEHHBIX OPraHOB, OPraHOB MECTHOIO CaMOYIpPaBICHUS U
JIOJDKHOCTHBIX JIUIL. Y CJI0BHS M MOPSI/IOK BO3MELeHUs BPe/la YCTAHABINBAIOTCS 32aKOHOM.

2. Ecam ocyxXIeHHOE 3a COBEpLICHME IMPECTYIUIEHHs BCTYNMBLUIMM B 3aKOHHYIO CHILY
IPUTOBOPOM CyZAa JIUIO OMpPaBJaHO Ha OCHOBAaHUHM TOTO, YTO HOBOE WJIM BHOBb OTKPBIBILEECS
00CTOSITENECTBO JI0Ka3bIBa€T HEMPABOMEPHOCTH €r0 OCYXKICHHS, TO 3TO JIULO HMEET IMpaBO Ha
IIOJIyYE€HUE BO3MEUIEHUS B COOTBETCTBHM C 3aKOHOM, €CJIM HE JTOKA3bIBAETCS, YTO CBOEBPEMEHHOE
BBISIBJICHHE 3TOT'0 OOCTOSTENHCTBA MOJHOCTHIO HJIM YACTUYHO 3aBUCEIIO OT JAHHOTO JIUIa”.

N3ydenune ynomsiHyToMl ctaThi KOHCTUTYIIMM CBHAETENBCTBYET, 4TO B cuily KoHcTtutyumnun
npaBo TpeOOBaHMS BO3MEIIEHUS Bpela KaK OCHOBHOE IPaBO BKJIIOYAET TakKe MPaBOMOYUE
BO3MEUICHUSI HEMATEPUAIIbHOTO BpENa, HAHECEHHOI'O BCJAEACTBHE KAK HeNpPaBOMEpPHOIo
YI0JIOBHOTO MPeC/IeI0BAHNS, TAK H HENPABOMEPHOTI'0 OCYK/ICHHSI.

B cootBercTtBuM ¢ TpeOoBaHUsAMU KOHCTUTYIIMN yCIIOBUS U TIOPSAAOK BO3MEIICHUS Bpelia, B TOM
YHClie HEMaTepUalIbHOTO, YCTaHABIMBAIOTCS 3aKOHOM.

CocTaBHOIM 4YacThl0 TOpsAKAa BO3MEIIEHUS Bpeda SBISETCA TaKXkKe CPOK MPeAbSBICHUS
TpeOOBaHUS O BO3MEIICHHH. B COOTBETCTBUM C 3TUM 3aKOHO/ATENb YCTAHOBHII CPOK MPEABSIBICHUS
TpeOOBaHUSI O BO3MEILEHWU HEMaTepuaibHOrOo BpeAa — OAMH rol. B To ’xe Bpems, y4dHUThIBas
OCOOEHHOCTH HEMaTepUaIbHOTO BpeAa, a TaKkKe HeoOXoauMocTh obecredeHus 3()PEKTUBHOTO

BO3MelleHusT Takoro Bpeaa, Koucturynuonusii Cyn cuuTaeT HEOOXOAMMBIM Oosiee MOIPOOHO



paccMOTpPETh XapaKTep HEMAaTepUalIbHOTO BPEAA M IPABOBBIE PETYIMPOBAHUS KAaCaTEIbHO €ro
BO3MEILICHHUS.

Koncrutynnonnsiit Cyn B IloctanoBienum ot 05.11.2013 r. IIKC-1121 ormerun, uto
“...MOpaJIbHBIN yIIepO U BO3MOKHOCTh MaTEpUAILHOM KOMITEHCAIIMU MOPAJIBHOTO yIepda cleayoT
13 KOHCTUTYLIHOHHO-TIPABOBBIX MOAXO0B K BOIIPOCY 3aILUTHI IPaB yenoBeka. Tak, yacte 1 crateu 3
Koncturynmuun PA ycranaBiamBaeT, 4To ‘‘dejloBEK, €ro JOCTOMHCTBO, OCHOBHBIC IpaBa M CBOOOIBI
SIBJIIFOTCSI BBICIIEW LIEHHOCThIO” . B cBsi3u ¢ atuM KoncturynuonHnsiii CyJ HaXOAWUT, YTO OAHUM U3
CTEpP)KHEBBIX JJIEMEHTOB JOCTOMHCTBAa YEJIOBEKa, B YHCJE IPOYEro, sBIsETCS OOYCIOBIECHHOE
WHAUBUAYAIbHBIMH PU3HAKAMHU NPEAOTBpAIlleHUEe HPAaBCTBEHHBIX CTpaJaHuil .

Ucxons u3 BeimensnokeHHoro, Koncturynuonneiii Cyq B paMKax HACTOSIIETO Jena 0codoe
3HaUEHUE NPUIAET BOIIPOCY O TOM, HA CAaMOM JIM JI€JI€ MU ONPEACIICHUN HEMATEpHaIbHOTO Bpena
YUUTBIBAIOTCS (PU3MUECKUE U HPABCTBEHHBIC CTPAJaHWs, NMPUUYMHEHHBIC JIMIY TOJBKO B IEPHUOJ
YTOJIOBHOT'O MPECIEIOBAHNUS.

Cratpsa 1087.2 Konekca nmpeaycMaTpuBaeT MOPSIOK M YCIOBHS BO3MENIEHUSI HEMATEPUAIILHOTO
Bpe/a, NPUYMHEHHOI'O BCJEICTBHUE HECHIPABEUIMBOIO OCYXJIEHUA. B COOTBETCTBUMM C 3TUM INpu
OIpECIICHNH pa3Mepa BO3MEIIEHNU HEMATEPUaIbHOTO Bpeda Cy/l YUUTHIBAET XapaKTep, CTENEHb U
JUIUTETILHOCTh (PU3UYECKOTO WIIM TCUXUYECKOTO CTpaJaHusi, MOCIEACTBHUS MPUUYMHEHHOTO BpEaa,
HaJIMYUEe BUHBI NPU NPUYUHEHUHM Bpea, MHIAWBUIYaJbHBIE OCOOEHHOCTH JHIA, KOTOPOMY OBLI
NPUYMHEH HEMaTepUAIbHBIA Bpel, a TakKe JAPYrue OTHOCHMBIE O0OCTOsATeNbCTBAa. TO ecTh Bce Te
00CTOSTENILCTBA, KOTOPBIE B KOHEUHOM UTOTE CTaJIM OCHOBOM HPaBCTBEHHBIX CTPAJaHUIl YeloBeKa U
MOBJIUSIIN Ha TIYOMHY 3THX CTpaJaHHil.

Urto kacaerca MexayHapogHoro ombiTa, TO KoncTtutynuonssldi Cya KOHCTAaTHPYET, YTO
EBpomnelickuii cya 1o mpaBaM 4ejoBeKa B PELIEHUH, BEIHECEHHOM 110 Aeny “llorocsn u barmacapsu

3

npotuB Apmenun” (xanoba Homep 22999/06 ot 12.06.2012 r.), otmernn: “...Cya cyuTaer, 4to
nenb cratbu 3 [IpoTokosia HOMep 7 HE TOIBKO B BOCCTAHOBJICHHH MaTEepHAIBHOTO yiiepOa B ciiydae
BbIHECEHUS HEMPaBUILHOTO OOBHHUTEIHHOIO MPUTOBOPA, HO U MPEJOCTABICHHE OCYKIEHHOMY
BCJICJICTBHE OCYIIECTBICHHUS HEHAQIJICKAIIETO IMPAaBOCYIMs JIMIy BO3MELICHHS B YacTU JIHOOOTO
HEMaTEepUAIbHOIO BpeZa, HaIIpUMED 3a TPEeBOry, 0eCNOKONCTBO, HeyA100CTBA M NOTEPI0 MHTepeca
K JKM3HH”.

TonkoBanue cratbu 3 IIpotokona HoMep 7 k KOHBEeHIIMM O 3alIUTE MPAB YEJIOBEKA U OCHOBHBIX

cBobox (nanee — Konsennus) B [loscHuTenbHOM A0KIaze K ToMy ke [IpoTokomy umeer crnemyromiee



colepkaHue:  “‘...KOMIEHCAllUsg  BBIMJIAYMBACTCSI B  COOTBETCTBHM C  HAIMOHAIbHBIM
3aKOHOJIaTEIbCTBOM WJIM TPAKTUKON .

Ucxons w3 BeimensnoxkeHHoro, Konctutyunonuslt CyJ  CUMTaeT, YTO MNOAJEKAIIH
BO3MEILICHUIO HEMaTepHAIbHBIA BpeJ TMPUUYUHSAETCA YEJIOBEKY B  paMKaX  YrOJIOBHOIO
npecienoBanus. B To ke Bpemsi mpUUMHEHHBIE TYLIEBHBIE CTPaJaHUsI MOTYT HOCUTh MOCTOSTHHBIN
XapakTep U JOJDKHBI OBITh YYTEHBI ISl YCTAHOBJIEHUS CIPAaBEIJIMBOM KOMIIEHCAIlUU, YTO HE
MpeAnoaraeT, YTo HeMaTepUalbHBIM BpeJ MPUUUHSACTCS TAKXKE IOCJE MPEKpPaLIeHUsl YTOJIOBHOTO
MIPECIIeIOBAHUS.

Urto kacaercs mopsigka BO3MEIIEHUS Bpena, To, no omeHke Koucruryunonnoro Cyna,
npoueaypa BO3MEIICHHs Bpea, MeXaHUu3M U CPOKM MoJa4u TpeOGoBaHHUs 0 BO3MellleHUH Bpeaa,
M0 CMBICTY BTOPOrO MpeiokeHus yactu | crateu 62 KOHCTUTYIIMH, OYEBUIHO SIBISIOTCS
3JIeMeHTAMM MOPSAKAa BO3MeENIEHUs Bpeaa, KOTOPhIE COMIACHO 3TOMY MOJIOKEeHUI0 KOHCTUTYINH
JOJI’KHBI YCTAaHABIMBATHCS 3aKOHOM.

4.2. Yacts 1 cratbu 61 Konctutynuu ycranaBnupaeT: “Kaxapiii mumeeT npaBo Ha 3G PeKTUBHYIO
CyneOHyI0 3alluTy CBOMX TMpaB u cBoOox”, a coriacHo cratee 75 KoHcrutynuu “npu
pPETYIMPOBAaHUHM OCHOBHBIX TpaB M CBOOOJ 3aKOHAMH YCTaHABJIMBAIOTCS OpPTaHHU3AI[MOHHBIC
MEXaHM3MBl M MpoLEeAyphl, HeoOXxoaumble sl 3((EKTUBHOTO OCYIIECTBICHHUS STUX MpaB U
cBobox”.

CornacHo ocraprBacMOMY TOJIOKEHHUIO, TpeOOBaHHE O BO3MEIICHHH HEMAaTePUAIILHOTO Bpeaa,
NPUYMHEHHOTO BCJIEJCTBUE HECHPABEIMBOTO OCYKICHUS, MOKET OBITh MPEIABSBICHO B CYyA B
TE€YeHHE OJHOro roaa. To ecTh BO3MOXXHOCTh TpPeOOBaHUS BO3MEILIEHHUS B CYIAEOHOM MOpSIKE
OrpaHHuY€Ha CPOKOM MCKOBOM JaBHOCTH.

B cBsi3u ¢ orpanumdeHuemM cpokoB ocymiecTBieHusi npaBa Koncrutrynuonusit Cyn B cBoeM
[TocranoBnenun ot 06.12.2019 r. IIKC-1495 ormetwmii: “...CpPOKH, yCTaHOBJIEHHBIE TI'PaXKIaHCKUM
3aKOHO/IATEIbCTBOM, (...) TPECICAYIOT LENIb HE TOJILKO PErIAaMEHTHPOBATh IPAXKIAHCKHI 000POT B
aCrleKTe CpPOKOB, HO U O00ECeYyuTh BO3MOXHOCTh pealu3alud CyObeKTaMu TpakIaHCKHUX
OTHOIICHWN CBOWX TIpaB, TOJBUTHYTh JIIOJIEH WCIONHITH CBOM OOSI3aHHOCTH, a TaKkKe
CIocoOCTBOBATH CBOCBPEMEHHOM 3alIMTE HAPYIICHHBIX MPaB”.

B cBoem Iloctanornennu ot 08.10.2013 r. [TKC-1119, ananuzupys crateto 18 Koncruryiuu
B peaakunu 2005 roga, Koncturyuuonnsiii Cyn npuIien K BBIBOY, YTO ““...Ha 3aKOHOJIATEIbHOM

YPOBHC HC JOJI?KHBL OBITE YCTAHOBJICHLI TAKUC ITPABOBBIC MCXAHU3MbI, KOTOPLIC C IICPBOI'0 B3IJIA4a



BBICTYNAIOT KaK TapaHTHM pPEAM3allid JAaHHOIO IIPABOBOIO MEXAHM3MA, OJHAKO B JETaIIAX
peryaupoBaHusl (paKTUYECKH JIMILAIOT CMbICIA JUOO OrpaHUYMBAIOT 3TH MPABOBHIE MEXAHU3MBI .
B 10 xe Bpems Koncruryumonnsiii Cyn mnocyurtan, 4To ““...3aKOHOJATEIBHO MOTYT OBITh
BBIJIBUHYTHI OINpeE/eIeHHble TpeOOoBaHUsA JTHOO MOPAJOK peaM3alud YKa3aHHBIX MpPaB MOXKET
COJIepkKaTh HEKOTOpble (hOpMaJIbHBIE YCIOBHSA, KOTOpPbIE, OJHAKO, HE JOJDKHBI OBITh B TAaKOM
obbemMe, 9ToObI cienaTh Hed(PEKTUBHBIM PEATH3AIIUIO ITUX MTPaB, UICKa3UTh UX CYTh...” .

EBpomneiickuii Cy[ IO IpaBaM YeJlIOBEKa MPU3HAI JOCTYIHOCTb CyAa HEOThEMIIEMON 4YaCThIO
npaBa Ha CHpPaBEAJIMBOE CyneOHOE pa30MpaTesNbCcTBO, CO3Aall YCTOWYHMBYIO MPELEICHTHYIO
MPAaKTUKY B CBSI3M C MPAaBOM Ha JOCTYNHOCTh CyZa, COrJACHO KOTOpOMl MyHKT | cratbu 6
KoHBeHIIMM rapaHTHpyeT NpaBO OOpaTUTbCA B CyA C MCKOM, CBSI3aHHBIM C IIpaBaMU U
0053aHHOCTSIMHU YeJIOBEKA. DTO IMOJIOKEHHE BOILIOIIAET MPaBO Ha OOpallleHUe B CyHA, a UMEHHO
paBoO Ha BO30YXIEHHE HCKAa B CylE, KOTOPOE MO3BOJIAET IOJIb30BAThCS APYTUMH TapaHTUIMHU,
NpeaycCMOTpeHHbIMU B mnyHkTe 1 cratbu 6 KosBeHumun. Takue  XapaKTEpUCTUKH
CYJOIPOU3BO/ICTBA, KAaK CIPaBEAIMBOCTh, INIACHOCTh U CKOPOCTh, O0€3yCIOBHO, HE OyAYyT UMETh
LIEHBI, €CJIX ITH NIPOLIECCH] HE CTUMYJIUPOBATh.

Uro KkacaeTcs OrpaHUYEHMs CpPOKOB, TO EBpomenckud cya @0 IpaBaM  4eJOBEKa
KOHCTaTHUpPOBA&JI, YTO YCTAaHOBJICHHBIE TOCYIapCTBOM OIPAaHUYCHHS CPOKOB IPECIEIYIOT
OIIpECIICHHBIE BAKHBIC 1IEJIN, B YACTHOCTH, TAPAaHTUPOBAHUE IIPABOBOM ONPECIEHHOCTH, 3allNTa
NOTEHIMAJIBHOTO OTBETYMKA OT IPOCPOUYCHHBIX HCKOB, B CIIydyae KOTOPOH OYHET CII0XKHO
NPEJOTBPATUTh HECIPAaBEIUIMBOCTh, KOTOpAash MOXET BO3HHUKHYTb, €CIM OT CYIOB Oyner
TpeOOBaTbCS pacCMATPUBATh MMEBILME MECTO B JAJIEKOM IPOILUIOM CIIyd4ad Ha OCHOBAaHMM TeX
JI0Ka3aTeIbCTB, KOTOPBIE MOTYT OBITh HEOCTOBEPHBIMU M HEMOJHBIMU U3-3a TOIO, YTO IPOILIO
JIOCTaTOYHO MHOTO BPEMEHU. B acmekre orpaHMYeHHs CpPOKOB TIOCYIapCcTBa TaKXKe HMEIOT
JUCKPEIMOHHBIE TIOJHOMOYMS pelaTrh, Kak HEoO0XOJWMO OrpaHWYMBATH JOCTYHOCTH CyJa
(pemenue mo aexay Stubbings and Others v. The United Kingdom nomep 22083/93, 22095/93
ot 22/10/1996 r.).

B cBoem apyrom pemiennu ynomsHyTelid Cys1 OTMETHII, YTO “‘caM (pakT TOTO, YTO TPEOOBaHMS
3asBUTENS JOJDKHBI OBITh MOJBEPTHYTHI CPOKY JTaBHOCTH, HE IPEJICTABIISET MPOOJIEMBI C TOYKU
3pennss KOHBEeHIINM O 3aluTe MpaB YeloBeKa U OCHOBHBIX cBOOOJ (pemenune mo gexy Zolotas v.

Greece Homep 66610/09 ot 29.01.2013 r.).



4.3. Koncturynuonaslii CyJl KOHCTaTHpPYET, 4To coriiacHo Komekcy oOmuii cpok HMCKOBOM
JTaBHOCTHU cocTaBiisieT Tpu roaa. C apyroi ctoponbl, iMeHHO cTaThs 333 Koaekca, kacaromiascs
CIEIMAIbHBIX CPOKOB UCKOBOH JTaBHOCTH, YCTAHABIUBAET, UTO JJISl OT/ICIHHBIX BUIOB TPeOOBaHUI
3aKOHOM MOTYT yCTaHaBIUBAThHCS CIEIUAIBHBIE CPOKH HCKOBOW JTAaBHOCTH, COKpAIEHHBIC WU
OoJiee JJIUTENbHBIE TI0O CPABHEHHIO C OOIITUM CPOKOM.

Jlna npenbsiBieHUs TpeOOBaHMUS O KOMIIEHCALIMM HEMaTepHaIbHOTO Bpea, MPUYMHEHHOIO
BCJIC/ICTBUE HAPYIICHHS OCHOBHBIX NPaB W HECMPABEIJIUBOTO OCYXKIEHHUsS, 3aKOHOJATENb IO
CpaBHEHHIO C OOLIMM CPOKOM YCTaHOBHJI O0Jiee KOPOTKHIA CHEIMATIbHBIN CPOK B OJIMH ToA. B aTOM
acrleKTe CpPOK B OJWH TOJ HEOOXOIHMMO paccMaTpuBaTh C TOYKM 3pPEHHS PAaBHOIICHHOCTH
3aKOHOJATEIbHO-OPTaHU3AIIMOHHBIX MPEINOCHUIOK OCYIECTBICHUS MpaBa Ha JOCTYITHOCTh CyAa U
OCHOBHOTO TpaBa Ha CyJeOHYIO 3aluTy.

Koncrutynnonnsiit Cya KOHCTaTUPYET, YTO COTJIACHO OCIIAPUBAEMOMY TMOJIOKECHHIO, TpeOOBaHKE
0 BO3MEUICHUH HeMaTepUalbHOIO Bpela, MPUUYMHEHHOTO BCJIEACTBUE HApYIIEHUS OCHOBHBIX IpaB
WIM HECHPaBEIMBOIO OCYXKIEHHUS, MOXKET ObITh NMPEAbSBICHO B CyJ BMecTe C TpeOOBaHHUEM O
MOJTBEPK/ICHUU HapYIICHUS TpaBa, YCTAaHOBIEHHOTO yacThio 2 crathu 162.1 Komekca (a uMeHHO,
NpaBO Ha JKU3Hb, MPABO HE TOJBEPraThCs MBbITKAM, OECUYCIOBEYHOMY WIH YHUKAIOIIEMY
JIOCTOMHCTBO OOpAIICHHUIO WJIM HAKa3aHWIO, NMPAaBO Ha JIMYHYIO CBOOOJY U HEMPUKOCHOBEHHOCTb,
MpaBO Ha CIPaBEIIUBOE CyneOHOE pa3OMpaTenbCTBO, MPABO HA YBAXXEHUE YACTHOM M CEMEHHOM
YKU3HU U HEPUKOCHOBEHHOCTH JKUJIMINA, TPABO Ha CBOOOY MBICIH, COBECTH U PEJINTUH, MPABO Ha
CBOOOJY BBIp@XEHHUS MHEHHs, IpaBO Ha CBOOOJY coOpaHuMH UM OObEJMHEHWH, NpaBO Ha
3¢ pexkTUBHBIC CPECTBA MPABOBOM 3aIIUTHI U MMPABO COOCTBEHHOCTH), C MOMEHTA, KOT/Ia JIUITY CTaJIO
M3BECTHO O HapYIIEHHH, a TaKKe B TEUEHHE OJHOTO T0Ja IOCJIe BCTYIUICHUS B 3aKOHHYIO CHILY
CyIeOHOro aKTa, MOATBEPKAAIOIIET0 HApYIICHHUE 3TOTO MpaBa, WU MOCJIE TOT0, KOT/Ia 3TOMY JIUILY
CTaJI0 U3BECTHO O HEOTMEHEHHOM WJIM HEOOKaJOBAHHOM PEIEHUH, MIPUHITOM CJIEIOBATEIIEM KU
IPOKYpPOpOM, 00 O0TKa3e B BO30YKIACHHM YTOJIOBHOTO Jiejia Ha HEONPABAbIBAIOIIEM OCHOBAHUM HIIU
HEOCYIIECTBJICHNUHN yTrOJOBHOTO MPECIEI0BAaHUS WU MPEKPAIlEeHUU MPOU3BOJICTBA MO YTOJIOBHOMY
JEITy WK TIPEKPALICHUH YTOJIOBHOTO MPECIeI0BAHUS.

YuuteiBas TO 0OCTOSTENHCTBO, YTO CPOK B OJWH TOJ ISl TPEIbSBICHHUS TpeOOBAHHS O
MOJIyYEHUU BO3MEILEHUSI PAaCCUUTHIBAETCS IOCJIE TOro, KaK JHIy, TpeOyIolleMy BO3MELICHUS,
CTaJl0 HW3BECTHO 00 ONpENENIeHHbIX OOCTOATENbCTBAX, CPOK, MPEIyCMOTPEHHBINH IS

(GOpPMYITUPOBKY U MPEABIBICHUS TTOIOOHOTO TPEOOBAHUS B CY/I, SIBISETCS] pa3yMHBIM.
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[Tomumo Toro, cormacHo crtatbe 342 Kopekca, o3arnaBieHHOM ‘“‘BoccTaHoBiieHne cpoka
HMCKOBOM JABHOCTH ~, ‘B MCKJIFOUMTEIBHBIX CIIy4asiX, KOT/a Cy/l MPU3HAET YBAXKUTEIbHBIM MPOITYCK
CpOKa HCKOBOM JaBHOCTH MO OOCTOSATEIhCTBAM, CBS3aHHBIM C JIMYHOCTHIO HUCTHA (TsDKENas
0ome3Hb, 0ECIOMOITHOE COCTOSHUE, HETPaMOTHOCTh W T.II.), HAPYIICHHOE MPaBO TpakIaHWHA
NOJIeKUT 3amure. [IpuumHBl mpomycka cpoka HCKOBOM JaBHOCTH MOTYT OBITh MPU3HAHBI
YBa)XXUTEIbHBIMU, €CJIM OHU UMETTH MECTO B MOCJEIHUE IIECTh MECSIIEB CPOKa JaBHOCTH..." .

TakxuMm 00pa3oM, B HEKOTOPHIX YCTAHOBICHHBIX 3aKOHOM CIy4asiX MPOMYCKa FOJUYHOTO CPOKaA,
NepeueHb KOTOPBIX HE SIBJIAECTCS UCUEPIBIBAIOIIUM, JOIYCKAETCS] €r0 BOCCTAaHOBJICHHE.

Taxkum ob6pazom, Koncrtutynuonnsiii Cya KOHCTaTHPYET, YTO YCTAHOBJICHHUE OCMApUBAEMbBIM
MOJIO)KEHHEM TOJUYHOTO CpOKa JJsi TpeAbsBIeHUs B CyA TpeOoBaHHS O BO3MELICHUHU
HEMAaTEepUAIbHOIO BpEla HE MOXKET TOJIKOBAaTbCA KAaK HAPYIICHHE YCTAHOBJICHHBIX CTaTbed 75
Koncrutyniuu tpeboBanmii 3((HEKTHBHOTO OCYIIECTBICHUS TapaHTHpPOBaHHBIX KoHcTuTylmein

OCHOBHBIX ITpaB Ha BO3MEIIEHUE Bpea U Cy1eOHYIO 3alIUTY, a TAK)KE BBITEKAIOLIEr0 U3 HUX MpaBa

Ha JOCTYIHOCTh Cy/a.

Hcxons n3 BBIIEU3I0KEHHOTO U IPUHKUMAs 32 OCHOBaHHUE MyHKT 1 crarbu 168, myHkT 8 wactu |
cratbu 169, yactu 1 u 4 crarbu 170 Koncturymuu, a Takke cratbu 63, 64 u 69 KoHCTUTYITHOHHOTO

3akoHa “O Koncruryunonnom Cyne”, Koncturyuuonssiii Cynq IOCTAHOBWJI:

1. Hactp 9 crarbu 1087.2 I'paxknancKoro Kogekca COOTBeTCTBYyeT KOHCTUTYIIHH.

2. Cormacuno vactu 2 crarbu 170 Koncrurymuu Hactosimee [locTaHOBIEHHE OKOHYATEIHHO U
BCTYTAET B CUILYy C MOMEHTA OMyOJIMKOBaHUSI.

MPEJCEJATEJBCTBYIOIIUN I'. TOBMACSH

16 mrous 2020 roga

[IKC-1545

[lepeBon crenaH U3NaTEIbCKO-IIEPEBOAIECKUM OTAEIOM
Koncrutynuonnoro cyna Pecriyonuku Apmenus
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