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B. Myk6bunwoesB

cyabsi KoHctutyumnoHHoro Cyaa Pecrnybanku
TagxunkncrtaH

Ponb KoHcTutyumoHHoro Cyna
B 3aLuMTe rpakgaHckux npas

BriepBbie B LICTOPUM HOBOW rOCYAapPCTBEHHOCTM TaXXUKOB
KoHCTUTYyumMs B rnase BOCbLMOW, MOCBSLLEHHON cynebHOwM
BnacTtu, yupeauna KoHctutyumoHHbli Cya B kadyecTBe cyneb-
HOro opraHa.

Heob6xooMmMo HanOMHWUTbL, 4TO A0 NPUHATUA KOHCTUTYUMK
1994 ropa n yupexgenuna KoHctutyumnonHoro Cyga sonpoca-
MU KOHCTUTYLMOHHOIO Haa30pa B CTpaHe 3aHumancs Komuter
KOHCTUTYLMOHHOIO Haa30pa, KOTopbIl Obin yupexaéH B 1990

roay.
KoHcTutyuusa Pecnybnnkmn TagXnkncTtaH noceawaeT cyned-
HOW BNacTW OTAOENbHYIO rfaBy - BOCbMYylO, KoOTopas

oz3arnaeneHa "Cya”. B Hel M3NOXEHbI OCHOBHbIE MPUHLUWMLI
opraHm3auun n OesTeNbHOCTU CydedOHOM CUCTEeMbl, a Takxe
BaXKHEWLWME NOJSIOXEHUa cTaTyca cynen. HenocpenCTtBeHHO
KoHcTuTyumonHomy Cyay nocesilieHa ctatbda 89, onpenensio-
Las cocTaB, yCNoBUsA n3dbpaHua cyagen n nonHomouns KoHctn-
TyunoHHoro Cyna, OCHOBHOWM 3ajayvert KOTOPOro sIBNsieTcs 3a-
wmta KoHcTutyunm Pecnybnuku TagXxukmctaH, obecnevyeHue
BEPXOBEHCTBA N HENOCPEACTBEHHOIro A4eNCTBUA HOPM KOHCTKH-
Tyuumn, 3awWmTa npas n ceodoa YenoBeka u rpaxaaHnHa.

Hosas KOHCTUTYLMSA B CBOUX HOpMax, BOMoOLWas nporpec-
CVBHble 0OLLECTBEHHO-MOMNTUYECKME WOEN MPaBOBOro ae-
MOKpaTU4Yeckoro M CBETCKOro rocygapcrtea, npuvobLliaeT Ha-
poabl TagXnknuctaHa K MCTOPUYECKUM OOCTUXEHUAM LUBUNN-
3auumu.
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MpaBa 1 cBO6OAbLI NMYHOCTU - 3TO 0bOLLLEee AOCTUXEHME Ye-
noeeyeckon umemnudaumm. OCHOBHblE KOHCTUTYLLMOHHbIE
NPUHUUMBI, C KOTOPbIMW Mbl MOOXOAUM K ONpPeaesieHnIo Takmnx
rnobanbHbIX SBNIEHMI, KakK AeMoKpaTusl, pasButue U npaea
yenoBeka, - 9TO COOTBETCTBME HALMOHANBHO-TOCY4APCTBEH-
HbIM MHTepecam, cBoeobpasunio Hallero Hapoaa, ero Tpagm-
uMsaMm, rnybokoe yBaxeHue ero cyBepeHuteTa. Jemokpatus u
npasa YyesioBeka 3akpenssaTcs B HalwemM oOLLecTBe He TOJlb-
KO 3aKOHaMu, HO 1 CaMOCO3HaHMeEM Hapoaa, ero HpaBCTBEH-
HbIM OMbITOM A0OPOTHLI, MONHOLEHHOE BOCNPUATUE NpaB ye-
NloBeka 1 yBaxeHue nMyHocTu oborawiaeT Hawy HauMoHasb-
HYIO KyIbTYPY M MONIOAYIO FOCYAapCTBEHHOCTD.

B KoHCTuTyuMm nposBo3rnaweHo, 4YTO OCHOBOW rocynap-
CTBEHHOCTU B TagXuKUCTaHe SBASAIOTCS: NAOPann3m, MHOro-
napTUMHOCTb, CBOOOA CNOBA U BbipaXeHUs MHEeHU, cBoboaa
BepoucrnosegaHusa u T. 4. Ytobbl obecneynTb yka3aHHble CBO-
604bl 1 NpaBa YenoBeKa U UCKIIUYNTbL CaMy BO3MOXHOCTb BO3-
HMKHOBEHUS MOHOMONMU B AaHHOM acnekTte, B KoHCcTuTyumnm
npasaM 4yesioBeka NOCBSLLEH pa3aes BTOPOn, GyHOAMEHTOM
koToporo ctana Bceobuwas geknapaums npaB YyenoBeka, npu-
HaTaa OOH B 1948 r., a Takke MexayHapoaHbIl MakT O rpax-
OAHCKMX U MONUTUYECKUX NPaBax u psag, UHbIX MEXAYHAPOAHbIX
OOKYMEHTOB.

Tak, MexayHapoAHO-NpaBOBble akTbl, NMPU3HaHHble Pec-
ny6anKoii, ABNAIOTCS COCTABHOWM 4YacTblo MPaBOBOM CUCTEMbI
TapxukmctaHa (4. 3 cT. 10).

KoHcTuTyums nioboro rocygapcTea onpenensieT OCHOBHbIE
NPUHLUMMNBI OpraHM3aumn rocyaapcTBeHHOM BNacTu, T.€. pacn-
peneneHne noaHOMOYMM MEXAY pas3fyHbIMU FOCYOAPCTBEH-
HbiMU opraHamn. B OCHOBHOM 3akOHe Hallen CTpaHbl YKa3sbl-
BaeTcs, 4TO "cuctema rocyngapCTBEHHOW Bnactn Pecnybnuku
TapXMkMcTaH OCHOBBIBAETCS HA NPUHLUMNE pa3aeneHns Bnac-
Tel Ha 3aKOHOAATENbHYIO, UCMONMHUTENbHYIO N cyaebHy" (CT.
9 KoHcTuTyuun Pecnybnukun TagXnkucTaH).

3awmToli npae n ceobon rpaxaaH B NpaBoBOM rocyaap-
CTBE 3aHMMAIOTCA MHOIME MHCTUTYTHI.

OAHOM N3 BaXHbIX IOPUANYECKUX rapaHTuin obecrnevyeHuns
npae 1 ceobopn YenoBeka u rpaxgaHuHa B Pecnybnuke Tan-
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XUKUCTAH ABNAETCH CO30aHHbli B COOTBETCTBUM C HOBOW
KoHcTutyumen KoHCTUTYUMOHHbIM Cya - CaMOCTOSTENbHbIN
opraH rocypapcTtBa, Npu3BaHHbIii obecneynTb B 00OLLECTBE
GYHKUMOHNPOBAHUE pexXmnma KOHCTUTYLMOHHOMN 3aKOHHOCTMW.

MmaBHOe Ha3HavyeHue KoHcTuTyumoHHoro Cypa coctouT B
TOM, 4TOObI, 0BecneynBas PexmmM KOHCTUTYLMOHHOM 3aKOH-
HOCTM B oOLecTBe, 3aWuLiaTh U OXpaHATb NpaBa, cBo6oAbI
yesioBeka v rpaxxgaHuHa, 3akpenieHHble B KOHCTUTyuuun.

Cneuudunyeckas ponb KoHcTutyumnoHHoro Cyna Pecnybnu-
Kn TapgXUKMCTaH COCTOUT B TOM, YTO B KOHCTUTYLMOHHOM CY-
jonpounssoactee TagxukmMcTaHa 3almaloTcsd npasa rpaxaaH
OT HEKOHCTUTYLIMOHHbBIX HOPM 3aKOHa.

Heckonbko cnos o cybbekTax obpateHns B KOHCTUTYLIMOH-
HbIn Cyn Pecnybnukm TagXXMKUCTaH ¢ NnpeacTaBieHmnsamm n 06-
paweHnamn.

KoHcTutyuua Pecnybnukn TagXUKUCTaH He yCTaHaBAMBaeT
cybbekTbl KoHcTUTyumoHHoro Cypa, HO 9TO YCTaHOBJIEHO
ctatben 37 KoHCTUTyumoHHOro 3akoHa "O KOHCTUTYLMOHHOM
Cyne Pecnybnukm TagXnkmMcTaH": yCTAHOBEH LWNPOKWIA KPYr
CcyObLEKTOB, MMELLNX NpaBo 06palleHns B KOHCTUTYLMOHHbIN
Cyn, Pecnybnukn TapxukuctaH. Takke KOHCTUTYLUMOHHLIN 3a-
koH Pecnybnukmn TapgxukuctanH "O KoHcTuTyumoHHom Cyae
Pecnybnukn TagxmkucTaH" npegocTaBun rpaxgaHam Pecny6-
nmkn TapgxmkmucTaH npaBo obpaweHnss B KOHCTUTYUVOHHbIN
Cyn, no BONPOCY HapyLleHUs X KOHCTUTYLIMOHHbIX NPas 1 CBO-
604, NMPUMEHEHHBIM B KOHKPETHOM [€efie 3aKOHOM MOC/e pac-
CMOTPEHUNSA BOMPOCa COOTBETCTBYIOLLMMN OpraHamun. A Takxe
cynam Pecnybnnkm TagXnkmctaH no BOMNPOCY O KOHCTUTYLUM-
OHHOCTWN PYKOBOOALMX pasbAcHeHun neHyma BepxoBHOro
Cyna n Beicwero skoHomu4yeckoro cyga Pecnybnunkm Tagxu-
KNCTaH O KOHCTUTYLMOHHOCTU 3aKOHa, NPUMEHEHHOIO B KOHK-
peTHOM pgene B nioboi cynedHoM MHcTaHuun. Tenepb Mbl XO-
TUM paclNpPUTb KPYr CyObEKTOB U NPEOSIOXUAN UAN BHECIU
npennoxeHne o ToM, 4ToBbI 9TO NpaBo NPeafoCTaBUAN Kaxao-
My cyabe B Pecnybnuke TaaXMKUCTaH BHECEHUEM O0MOJIHEHUS
B KOHCTUTYUMOHHbLIN 3aKOH 0 KOHCTUTYUMoHHOM Cyae.

3a Becb nepuog peatenbHoctn KoHcTtutyumoHHoro Cypa
Pecnybnukun TagxuknuctaH nuua 6e3 rpaxgaHcTea Uan rpax-
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JaHe opyrux ctpaH He obpawanuce B Cya no Bonpocy cyobek-
TOB, @ TakXe O4YeHb MACCMBHO MCNOMb3YIOT 3TU Npasa Cynbl
Pecnybnukn TagXnknctaH n gOJKHOCTHbIE nuua. C MOMeEHTa
cywecTtBoBaHusa KoHCTuTyumoHHoro Cyna HM OAWH M3 CyLOB
He obpawancsa B KOHCTUTYUMOHHBI Cya, N0 BbILLIEN3IOXEHHO-
My BOMpPOCY.

PaHblie KoHcTuUTyumoHHblh Cyn, Pecnybnnkm TagXukncTaH
UMen npaso No CO6CTBEHHOW MHULMATMBE (KOorga aToT cunTan
HeobXxoaMMbIM) paccMmaTpmBaTb BONPOCHlI, OTHECEHHbLIE K €ro
KOMMNEeTEHUMN, HO 3aKOHOAATESNIbHbIA OpraH Ha OCHOBaHUU
BHECEHUA NBMEHEHNI B HaLWl 3akOH nnwina KOHCTUTYUNOHHbIN
Cyn Takoro npasa.

Heobxoanmo otMeTuTb, 4To 90% nen B KOHCTUTYLMOHHOM
Cyne Pecnybnukmn TagXuknctaH paccmaTtpusanmcb no obpa-
WweHnam rpaxaaH Pecnybnuvkn.

B cooTtBeTcTBMKM CcO cTaTbel 36 KOHCTUTYLMOHHOIO 3akoHa
Pecnybnukun TapxukuctaH "O KoHcTuTyumoHHom Cyne Pec-
ny6nukn TagxumkuctaH" KoHCTUTYUUOHHLIM Cyn Pecny6amku
TapXxukncTaH onpegensieT U peLlaeT TONIbKO BONPOCHI Npasa.

KoHcTuTyumoHHbin Cya Pecnybnukm TagXnknucTaH, NnpusHa-
Bag npeaMeT, 3aTPOHYThIN B NPeACcTaBNeHUN NN XogaTtancrse,
He cooTBeTcTBYlOWUM KoHCcTuUTyunmn Pecnybnukm Tagxukmc-
TaH, OQ4HOBPEMEHHO OTMEHSET APYyrve HOPMaTUBHbIE akTbl, OC-
HOBaHHbIE HA HOPMATUBHOM akTe, NPU3HAHHOM HEKOHCTUTYLLN-
OHHbIM, NMB0 BOCNPOM3BOASLLME EM0 N COoAEpXalUne Takme
Xe NoNoXeHusl, kakme bblin npegmeTom obpaleHns. KoHcTu-
TYUMOHHbIN Cya Npu 3TOM He CBSI3aH C A0BOAaMU 1 coobpaxe-
HUSIMUW, U3NOXEHHBIMW B NPeACTaBNeHNN N XooaTancTBe.

CynebHas 3awmnTa npaB U cBoboA YenoBeka BASETCS OC-
HOBHOI Opuandeckomn rapantmen. CornacHo ctatee 19 KoHc-
TMTYuMn Pecnybnmkm TagXUKUCTaH KaxgoMy rapaHTupyeTcs
cynebHas 3awmTta, KoHcTutyums Pecnybnukm TapXukucTaH
BO3naraet cyaebHylo 3almMTy Ha CMCTeMY CYA0B 00LLel topuc-
OVKUMN 1 cneuvann3mpoBaHHbie cyaa.

B coepe pedarenbHOCTU Mo OCYLLECTBNIEHUIO NPAaBOCYANS,
no 3awute KoHcTuTyumm, npas n ceobopn yenoseka KoHCTUTy-
UMOHHBIM Cyan Pecnybnukmn TagXXmMkMcTaH HE MOXET 3aMEHUTb
cyn ofbLen opmucaomkumn.
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OcHoBHbIM NpeaMeToM paccMoTpeHuss KOHCTUTYLIMOHHOIO
Cypa aBng0TCS KOHCTUTYLMOHHBIE BONpPOCkl. OH peluaeT BOM-
pOCbl O COOTBETCTBUU KOHCTUTYLMN 3aKOHOB M UHbIX NPaBO-
BbIX aKTOB, KOTOPbIE PEerynnpyoT npasa rpaxaaH, 1 9Tm BomM-
pOCbl 3aHMMAIOT LLEeHTPanbHOEe MECTO B AeATEeNbHOCTU KOHC-
TuTyumoHHoro Cyna Pecnybnunkm TagxnkmcraH.

MprBeny HECKONbKO NMPUMEPOB PaCCMOTPEHUS NO xXoAa-
TancTtBaM AOSKHOCTHBIX NUL, U rpaxaaH O COOTBETCTBUMU
KOHCTUTYUUN TOrO UM MHOFO HOPMATUBHOIO akTa.

3a Bpema cBoen pedatenbHocTn KoHCTUTyuuoHHbin Cya
Pecnybnuku TagXnkncrtaH paccMoTpen psg BONpPOCOB, KOTO-
pble Cbirpany BaXHYK POJib B YKPENAEHUN KOHCTUTYLMOHHOM
3aKOHHOCTM MO 3awWuTe Npae 1 ceBob60 YenoBeka.

MoctaHoBneHnem KoHcTuTyumoHHoro Cypa ot 26 mapTta
1996 roga Obln NPU3HAH HEKOHCTUTYLMOHHBLIM U yTPaTUA cuny
Yka3 Mpeangmyma BepxosHoro Coseta Pecnybnukmn Tapxu-
knctaH ot 15 Hos6psa 1993 ropa Ne134 "O npuMocTaHOBNEHUM
nencrteusa ctaten 6, 28, 48, 49, 53, 531, 85, 90, 92, 87, 221 n

2212 YronoBHoO-npoLleccyanbHoro kogekca Pecnybnuku Tapg-

XUKUCTaH", KOTOpble 3anpeLwanm obxanoBaHue B cyae apecTa
WIn NPoasieHns cpoka CoaepXaHusa non cTpaxen n cynebHou
npoBepkn 06OCHOBAHHOCTW apecTa.

MoctaHoBneHmem KoHcTuTyumoHHoro Cypa Pecnyb6auvkum
TapxukucTtaH oT 16 okTabpsa 2001 roga "O6 onpeneneHnn cooT-
BetcTBUA KoHcTuTyumm Pecnybnukm TagXukuctaH 4vacTtm 1
ctatbn 303 n yactu 1 ctatbm 337 MNpaxgaHCKOro npoLeccyasb-
Horo kogekca Pecnybnuku TagXnkncrtaH", cornacHo KOTOPbIM
CTOPOHbI U Apyrve nmua-y4acTHUKM NpoLuecca amwanncs npasa
06xanoBaHMs WU ONPOTECTOBAHUS PELUeHUIn U onpeneneHui
BepxosHoro Cypa Pecnybnukn TagXUKUCTaH, BBIHECEHHbIX NP
paccMOTpeHMN Oen no NepPBON MHCTaHUWM, OCrapuBaemMble
NONOXEHNSA cTaTel NPU3HaHbl HEKOHCTUTYLIMOHHBLIMUW U yTpaTu-
nn cuny. JJaHHoe NMOCTaHOBJIEHME MPEAOoCTaBMIIO CTOPOHaM U
OPYrMMm y4acTHMKaM npoLecca npaso 06xxanoBaHus 1 NpuHece-
HMUS KacCauMOHHOrO MpPOTeCcTa Ha PEeLIeHus U onpegeneHns
BepxosHoro Cyna Pecnybnuku TagknkmctaH npu paccmoTtpe-
HUW Oen Mo NePBO MHCTaAHLUMN.

o
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MocTtaHoBneHnem KoHcTutyumoHHoro Cypa Pecnybankm
TapxukncTtaH oT 12 nioHa 2001 roga "O6 onpeneneHun co-
otBeTcTBUSA KoHCTUTYyuumn Pecnybnukn TagXmMKucTaH 4acTu
naton ctatbn 329 n yactu BTopon ctatbn 339 YronosHo-
npoueccyanbHoro kogekca Pecnybnukn TagxukucTtan",
COrlacHO KOTOPbIM CTOPOHbLI U ApYrne nmua-y4acTHUKU Npo-
uecca nuvwanicb npasa 06XaNoBaHUS M ONPOTECTOBaHUSA
NPUroBopoB 1 onpenenennii BepxosHoro Cyana Pecnybnunku
TapXnKNcTaH, BBIHECEHHbIX MPU PACCMOTPEHUM Aen No nep-
BOW MHCTaHUMMN, OCMNapuBaeMble MOJIOKEHUSA CTAaTEN Takxe
NPU3HaHbl HEKOHCTUTYLUUOHHBLIMWU U yTpaTunn cuny. JaHHoe
NOCTaHOBJIEHME NPefoCTaBuUIO0 CTOPOHAM U APYrUM yyacT-
HMKaM npouecca npaeo 06xanoBaHUSa N NTPUHECEHUS Kacca-
LMOHHOIro NpOTecTa Ha NPUrosopbl N onpeneneHns Bepxos-
Horo Cyma Pecny®bnuku TagXumkucTaH nNpu pacCMOTPEHUN
[enl no NnepBoOn MHCTaHLUN.

MocTtaHoBneHnem KoHcTUTyumoHHoro Cyaa Pecnybnvku
TapxukmctaH oT 20 aHBaps 2005 roga "O6 onpeneneHnmn co-
oTBeTCTBMUA cTaTtbm 181 X0O39MCTBEHHOrO NPOLLECCYanbHOro
konekca Pecnybnuku TagxumkmcTtaH ctatbam 17, 19 n yactum 2
ctatbn 88 KoHcTuTyumm Pecnybnvku TagXUKUCTaH" cTatbs
181 Xo3s91MCcTBEHHOrO NpoLeccyasnbHOro kogekca Pecnybnunkm
TagXukKMCTaH B 4aCcTn HENPeaoCTaBNEHUA CTOPOHAM U APYrNM
y4yacTHMUKaM npouecca npasa NMpUHECEHUs Xanobbl Ha BCTY-
NMBLLUNE B 3aKOHHYIO CUJTY PEeLLUeHNsa N NOCTaHOBIEHUSA 3KOHO-
MWYECKMX CYA0B Oblna Nnpu3HaHa He cooTBeTCcTBYlOWEeN KoHe-
™MTYyumMn. Tenepb CTOPOHbI U ApYyrve y4acTHUKM npolecca
NoJy4Ynnn NpaBo NMPUHECEHMUS XaNob Ha NOCTAHOBMEHUS 3KO-
HOMMWYECKUX CYA0B.

B uensax 3awmTbl KOHCTUTYLMOHHBIX U UHbIX NpPaB 1 cBoOOA
rpaxgaH KoHCTUTYUMOHHbIN Cya Pecnybnukm TapXukucTaH
MCNONb3YeT U ApYyrme npaBoBble CPEACTBA, NPefoCTaB/IEHHbIE
emy KoHctutyumein Pecnybnmkn m KOHCTUTYLMOHHBLIM 3aKO-
HoM "O KoHcTutyumoHHom Cyne Pecnybnukmn TagxXuknucrtaH".

Bonpocam 3awmTbl KOHCTUTYLMNOHHBIX U UHbIX NPaB U CBO-
604 rpaxaaH, COCTOSHNIO KOHCTUTYLLMOHHOW 3aKOHHOCTU yae-
nsaetcs 60/blLOe BHAMAHUE B €XErofHbIX MOCNaHUAX, Hanpas-
naembix NMpeangeHty Pecnybnnkm TagxukncTtaH v MapnameH-
Ty CTpaHbl.
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B HblHewHeM roay Mpe3naeHT Pecnybnukn TagxXmnkmcTaH
csoum llocnaHnem B Magxnucu Onu nopyymn pacwuuvputb
nonHomoumsa KoHctutyumoHHoro Cypa Pecnybnuku Tagxu-
KucTaH. 3To o3HayvaerT, 4To MNpaButenbcTBo Pecnybnukn Taa-
XMKUCTaH, B TOM yucrne MNpe3ngeHT, yaensiet 60nbWwoe BHU-
MaHue KoHcTuTyumoHHomy Cyay Pecnybnuku TagXuKnUcTaH.
KoHcTuTyumoHHbih Cya, B CBOIO o4epeab, NOArOTOBUA NPOEK-
T 3aKOHa O BHECEHUW U3MEHEHUN N OOMNONHEHUN NO pacLuu-
pPEHUIO rpynnbl CyGbEKTOB, MMEKLWMX NpaBo obpalleHns B
KoHCcTuTyumoHHbI Cya, a Takxke iopuanyeckux nmu, MeCTHbIX
COBETOB, CyAen No BONMpocaMm, KOTopble OTHeceHbl B KOHCTU-
Tyumn K nonHomoumam KoHctutyunonHoro Cyaa.

B 3aknoyeHne CBOEro BLICTYMNEHUS elle pa3 b6narogapio
OopraHm3aTopoB 3TOW KOHPEPEHLUUN N CHUTAIO, YTO €€ npoBe-
JEeHne BeCbMa aKTyallbHO U MNOJIE3HO, N HECOMHEHHO, OKaxeT
CYLLLECTBEHHYIO MOMOLLb B Hallen paboTe.

Role of the Constitutional Court in the
protection of Human Rights

Mukbilshoyev B.
Judge of the Constitutional Court of Tajicstan

Summary

It was the first time throughout the Tajics' new statehood
that the Constitution, adopted in 1994, founded Constitutional
Court as ajudicial body. Article 89 of the Constitution is direct-
ly dedicated to the Constitutional Court ruling the conditions of
judges' election, the composition and powers of the
Constitutional Court.

The basic purpose of the Constitutional Court is to protect
and secure human and civil rights and freedoms providing the
regim of constitutional legality in society.
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In the Republic of Tajikistan there is a wide rage of subjects
that are vested with the right to bring the matter before the
Constitutional Court.

Constitutional issues are the basis for consideration by the
Constitutional Court. The latter considers issues concerning
the constitutionality of laws and other legal acts, which regu-
late civil rights, and these issues are the main part of the activ-
ity of the Constitutional Court of the Republic of Tajikistan.

AKTyanbHble npobnemol KOHCTUTYLUMOHHOIO npasocyauna

b. 963eeB

cyabs KoHctutyumoHHoro Cyga
Poccurickoni enepaumnum,
3ac/1yXeHHbll AesTeslb Hayku

JOKTOP 10puanNYeCKnX Hayk, npogpeccop

Fo6anunsauunga, oowenpn3HaHHbie
MPUHLMIMNbI U HOPMbl MEXAYHAPOAHOro npasa u
npasoBoe onocpepoBaHne KoHcturyumen
Poccuu TeHaeHUMA ryMaHUTapHOro
coTpyaHu4yecTBa*

Ffob6anusauunsa u KOHCTUTYUMNOHHOE
onocpepnosaHue 06I.I.l,el1pV|3HaHHbIX npuHUMNnoB
U HOPpM MeXAYHapoaHOoro npasa

Mmobannaaums ecTb 06bEKTUBHAS peanbHOCTb, O6YCJ'IOBJ'IeH-
Has 3aMKHYTOCTbIO MnaHeTbl, GOPMUPOBAHNEM MUPOBOrO XO-
39icTBa, rnodanbHbIMU KOMMYHUKaUunaMm mn T1.A4. OO6bluHO ee
CBAI3bIBAIOT C KAa4eCTBEHHO HOJiee BbICOKMMM YPOBHAMWU UHTET -
pnpoBaHHOCTH, LLEJIOCTHOCTU N B3anMM0O3aBUCMOCTUN MUpa. Or-
cioga noHnMaHve rnodannsauum kak re03KOHOMMUYECKOro, reo-
NnoJINTNYECKOro n reoryMmaHnTapHoro aBneHus?, KOTOpOoOe Tpe6y—
€T Ipnan4eckoro oCMbICJsIEHNA U pelleHnd, OCHOBAHHOIO Ha

" My6nukyeTca us JanoxecTa “KoHCTUTYUMOHHOE npaBocyave B ctpaHax CHIM u Bantun”.
N 21, 2007.

Cwm.: MaHapuH A.C. Vckywenne rnobannamom. - M., 2003; LLlaxpasi C.M. nobannsa-
ums. locyaapcTso. MNpaBo: TeopeTnko-meToaonornyeckme npobnemsi. - M., 2003; Cos-
PEMEHHbIE MEXAYHAPOAHbIE OTHOLIEHMS U MupoBas nonutuka / OTe. pen A.B.Topky-
HOB.- M., 2004; YymakoB A.H. Tnobannsaums: KOHTYpbl LLENOCTHOro mupa. - M., 2005;
MpaBa yenoseka v npouecchl rnobanmsaumm coBpeMmeHHoro mupa / OTB. pea. E.A. Jly-
kawesa. - M., 2005; lMepckas B.B. Mobannaauusa n rocygapcTeo. - M., 2005; 363eeB
b.C., Aiibasos P.Y., KpacHopsiaues C.J1. Tnobannsaums n rocyfapCTBEHHOE eAMHCTBO
Poccuu. - M., 2006. n ap.

1
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€0MHbIX 019 Y4aCTHMKOB 3TOro npolecca opraHn3aumoHHbIX U
pPerynsaTmMBHbIX cTaHaapTax. Peydb npm atom 0Obl4HO BeayT 06
yHMBepcanusaumm rno3nTMBHOrO MUPOBOIrO OMNbiTa BO BCEX OC-
HOBHbIX cdepax 0OLLECTBEHHOW XMU3HW: 3KOHOMUKE, rocyaap-
CTBEHHO-MPAaBOBbIX OTHOLLEHUSX, KYJIbType, 3TUKE, NOBbILLEHUN
TEMMOB CTAHOBJIEHNA TYMaHHOMN, CNpaBeaMBoOi N BbICOKOPA3-
BUTOW MMPOBOMN LMBUIN3ALMNNZ.

HecomMHeHHO, 0gHaKo, 4TO rnobanmaaunsa kak OaAnH N3 Bax-
Helwmnx GakTopoB MMPOBOr0O PA3BUTUS — 3TO OJUTESbHbINA UC-
TOPUYECKUI MPOLLECC, COMPOBOXAAIOLWNIACS rNOO6ANTbHON KOH-
KYPEHTHOI 60pb6OIA, B KOTOPOI aKTUBHO UCMONb3YIOTCS Cpea-
CTBa NOJINTUYECKOr0, 3KOHOMUYECKOrO, NHPOPMALVMOHHOIO 1
Jaxe BOEHHOro AaB/IEHUS M MNO-Pa3HOMY pacrnpenensioTcs
HeraTuMBHbIE MNOCNeAcTBUA rnobanusaumm u npepocrasnsie-
Mble eto 6nara. He cnydainHo AreHtcTtBo no passutmio OOH
NPpULWIO K BbIBOAY, 4TO «rnobanm3auuns OCyLLeCTBNAETCSH
npexae BCero paau npubbiiv OUHAMUYHBIX U MOLLHbIX
cTpaH»3. OTcloga — HacyuwHas noTpebHOCTb B BOCCTAHOBIE-

HMW MOTEHUMana rocyaapCTBEHHOro yrnpaeneHusa, 6e3 yero
HEBO3MOXHbI HU AMHaMKUKa, HM Molb Poccuiickoro rocypap-
CTBa Kak cybbekTa coumanbHOro CNyXeHus 1 rnaBHOM rapaH-
TUN HaUMOHAaJIbHbIX MHTEPECOB U €€ UMBUIN3ALUVNOHHOW NOEH-
TUYHOCTMU.

Ha nnaHeTapHOM ypOBHE OPraHmM3auMoOHHOW popMon pe-
weHusa rnobanbHbix npodbnem anaTca OOH u nHble yHUBeEp-
caNbHble MexayHapogHble opraHusauun, BTO, MB® n gp. B
pPasfINYyHbIX PErMoHax Mmpa NpPoLLEecchl MHTerpaunm HapoaoB 1
rocynapcTs, aBASOWMeEcs NpossneHnem rnobannsaunm, pas-
BMBAKOTCSA Pa3/IMYHbLIMU TEMMNAMM N NO-Pa3HOMY IOPUONYECKMN
n opraHmnsaumoHHo (Coeet EBponsl, EC, OAE, OAl, CHI n op.)
0pOpPMNAITCA; NEPBEHCTBO B COBPEMEHHOM MUPE NpUHade-
XunT EBpoOrne, o 4eMm B TOM 4YncCsie CBMAETENbCTBYET NOAMNCAH-
HbIi yneHamu EBponerickoro cot3a 29 Hosbps 2004 ropa
«[Jorosop, yctaHaBnueawoLwmn KoHcTuTyumio ans Esponbi».

OpHako xapakTepHas o9 COBPEMEHHOINO MMUPa KOHCTUTY-

LMOHaNN3auna MexayHapoaHbIX OTHOLWEHUH N MHTepHaLKno-

2 CM.: Yymakos A.H. noGanusaums: KOHTYpbl LenocTHoro mupa. - C. 3 cn.
3 CM.: Y1kuH A.M. Tnobanusaumsi: Npouecc u ocmbicnedue. - M., 2002. - C. 71.

Ak23anbH/ e CpoKnem/ koHc2, 23u, oHHoro Cpasoc3n,

HanM3auusa BHYTPUIrOCYAAPCTBEHHOrO NpaBonopsaka, Kak u
rnobanbHble U PerMoHasnbHble MHPPACTPYKTYPbl N odopMAa-
loLme nx NpaBoOBbIE CUCTEMBI, HE B COCTOSIHUM caMu No cebe
rapaHTMpoBaTb WHTEPECHI YH4ACTBYIOLWLNX B UHTEMPALMOHHbIX
npoleccax rocygapctes umanm 610kMpoBaTb 9KOHOMMUYECKYIO
NN NOJSINTUYECKYIO 3KCMAHCUIO OTAENbHbLIX FOCYAApPCTB UK
NUX TPynnMpoBOK, OObLEAMHEHHbLIX TeCHbIMU y3amus. Ocobo

npu 8ToM cfiegyeT UMeTb B BUAY, YTO ryMaHUTapHoe CoTpya-
HMUYECTBO — TONILKO OHO U3 HanpaBieHUn LMBUIN3ALMOHHO-
ro pasBuUTUA, 3HAYEHNE KOTOPOIro MOXET NPOSABIATLCA B NOJI-
HOI Mepe NULLb NPU YCNI0OBUM €ro coYeTaHnsa ¢ ApyruMun Har-
paBneHUaMM Takoro passuTuUss.

MmaBHOE — B y4eTe NoTpebHOCTe 3KOHOMUYECKOro, CoLn-
anbHOro, AYXOBHOIO Pa3BUTUA CTPaHbl, OCHOBAHHOM Ha MOHU-
MaHuUn cneundunkn apmxeHnsa Poccum Kk gpemokpaTum n npaBo-
BOMY rocynapcTtBy, 6a3npyioLL,eMycs Ha BEPXOBEHCTBE Npaea,
4YTO cocTaBnseT GyHAAMEHTaNbHYIO OCHOBY COBPEMEHHOW Ln-
BUAM3aumm. B Takom yyeTte, cBOOOOHOM OT MIIO3UN U Ypes-
MEpPHbIX HaAexXxa N ACHOM 0CO3HaHUU, 4TO obLennaHeTapHas
WU pervoHanbHas MHTErpauus He OrpaHM4YnBalOTCH TOJIbKO
rymaHmtapHon cgeponnt — npeanochiika u rapaHTua obecne-
YEHUS HauMOHanbHbIX MHTEpecoB Poccum n appekTMBHOCTHU
KOHCTUTYLMOHHO-NPAaBOBOIro PeryinpoBaHns ee y4actus B Ta-
KON nHTerpauuu.

OTciopa B TOM 4uUcne BbiTekaeT HeobXxoaumMocTb u3baB-
NATLCA OT BCEro, 4To NPEenATCTBYET Pa3BUTUIO OTEHECTBEHHOM

4 Cwm.: Lymunnos B.M. MexayHapoaHoe 3KOHOMUYECKOEe MPaso B 3rnoxy rnobannsaumu. -
M., 2003; oH xe. OOH n mexayHapoaHble 3KoHOMUYeckne oTHowweHus // 60 net Opra-
Hu3aummn O6beanHeHHbIX Hauuit, - M., 2006.

5 MMeHHO ¢ ydeTom aTtoro 10 mas 2005 roga B Xo[e BCTPEYM Ha BbICLLIEM YPOBHE MEXIY
npeactasutensMu Poccum n EC B MockBe Obiniv MPUHATBI YETbIPE «A0POXHbIE KapTbl» — MO
obLemMy 3KOHOMUYECKOMY MPOCTPAHCTBY, MO O6LLEMY NPOCTPAHCTBY BHELLUHeN HGe3onac-
HOCTW, MO OBLLEMY NPOCTPAHCTBY Hayku 1 0O6pa30BaHUs, BKOYAsH KYNbTYPHbIE acnekTbl.
3T «AOPOXHbIE KAPTbl» BOMJIOLLAIOT KOHLIEMUMIO YETbIPpeX 06LLIMX MPOCTPAHCTB 1 pa3BuBa-
10T B COOTBETCTBYIOLLMX Chepax nonoxeHuns CornawlieHns o NapTHEPCTBE 1 COTPYLAHUYECT-
Be 1994 ropa, ABNSIOLLErOCSt OCHOBHLIM AOKYMEHTOM,  PEryaMpyoLmM OTHOLEHMs Poc-
cum n EC. MNpu 3TOM «A0POXKHbIE KapTbl» HE SIBASIOTCS IOPUAMYECKN 0653aTeNbHBIMU UCTOY-
HUKaMW NMpaBa, 3TO NOJIMTUYECKME aKTbl, aKTbl «<MArKOro npasa» — soft law. Mpo6nema B ToMm,
4T0ObI HA X OCHOBE CO3aaTh 06LUME NPaBuia, CXOAHOE PEryNMPOBaHNE OTHOLLEHWIA, ean-
Hble cTaHaapThbl 1 cornacytowmecs HopMbl. Cm.: KawkwuH C.10., KannHnyerko MN.A. Poccus n
EBponelickuii colo3 Ha nyTu co3aaHus oBLLEero eBponeickoro npaBoBOro NpoCTpaHCTBa
(MpoekT CornaweHns o npUMeHeHun ctaTen 55 CornalleHnst 0 NnapTHEPCTBE U COTPYOHM-
yectse) // CHI, Poccus n EBpona. - M., 2006. - C. 210-211.
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NpPaBOBOW MbLIC/IN N 3aKOHOLATENIbCTBA B HanpasJ/ieHUN, afek-
BaTHOM NOTPEBHOCTSAM 3MOXM U KOHKPETHO-UCTOPUYECKON CK-
Tyauun. OgHaKo Takoe pas3BUTUE TEOPETUHECKOro Hacneans n
IOPUANYECKON MPAKTUKN B €e CaMOM LLMPOKOM CMbIC/IEe O0J1XK-
HO OCYLLECTBNATLCA HE BOMPEKU WIN BHE KOHCTUTYLMOHHOM
MOEe0NIorMmn AeMoKpaTu, BKJIloYasa ee MexayHapoaHble acnek-
Tbl, @ C YY4€TOM MNPOUCTEKAIOLWMX U3 yKA3aHHOW MAaeonorum
TpeboBaHMN U1 OPUEHTUPOB.

Ha aTto Tem 6onee BaxHO 06paTuTb BHUMaHWE, 4TO
pencteyowan KoHctutyumst Poccuiickoin degepaumn, pas-
BVBAs OTEYECTBEHHbLIN ONbIT B3aUMOLENCTBUA HALMOHAJIbHO-
ro u MexayHapo4HOoro npasa v y4ntbliBas NPakTUKy KOHCTUTY-
LMOHHOIr0O pPeryanpoBaHna ApPYyrux rocygapcrts, npeogonena
MHOrme npenaTCTBUA K OTKPbLITOCTU BHYTPEHHEro npasomno-
panka ong HopM MexayHapogHoro npasa. B paHHOM KoHTe-
KCTe BecbMa NpuMeYaTesibHbl MHOTME NOJIOXEHUS Npeamby-
nbl KoHctutyumn Poccuiickon depepaunm, B TOM 4yucne o6
0CO3HaHMN MHOroHauMoHaNbHbIM Hapoaom Poccuiickoi de-
aepaunm ceba 4acTblo MMPOBOro COOOLLECTBA, YBaXEHUN K
06LenpmM3HaHHbIM NPUHLMNAM paBHOMNpPaBnus U camoonpene-
JIEHVUS HApOLOB, YTBEPXAEHUM MpaB M cBoboOfd YenoBeka u
rpaxgaHuHa Kak CBUOETENbCTBA SICHOMO MOHMMaHUA 00beK-
TUBHOIO Xapakrepa pernoHanbHblX, KOHTUHEHTAJIbHbIX U Mna-
HETapHbIX MHTErpPauMOHHbLIX NPOLECCOB U opueHTauun Poc-
CMINCKOro rocyfapcTtea Ha y4acTue B HUXS.

B pasBuTne nonoxeHun npeambynbl 4actb 4 crtatbn 15
KOHCTUTYuMM ycTaHaBAMBaET, YTO OOLLENPU3HAHHbIE NMPUHLN-
Mbl U HOPMbl MEXAYHAPOAHOro Npaea N MexayHapogHble A0ro-
BOpbl Poccuiickoin depepaumm SBnstoTCA COCTABHOW YacTblo ee
npaBoBoOl cuctemMbl. Ecnmn mexayHapoaHbiM gorosopomM Poc-
cuiicko depepaunn yctaHoBNEHblI UHbIE MpaBuia, Yem npe-
OYCMOTPEHHblE 3aKOHOM, TO NMPUMEHSIIOTCS NpaBmia MexayHa-
pooHoro poroeopa. CnoBocoyeTaHue «0OLWENPU3HAHHbIE
NPUHLNIBI M HOPMbI MEXAYHAPOAHOr0 Npaea» CoAep>XaTcs Tak-
Xe B cTaTtbax 17, 63, 69 KoHcTuTyuum Poccuitickon degepaumn.

6 Cm.: Hay4Ho-npakTuyeckuii kKommeHTapuin Kk KoHctutyummn Poccuiickoin depepauum /
Moa pen. B.B.J1azapesa. - M., 2004; Bapex6oiim MM.4. Mpeambyna KoHcTuTyumm Poc-
CuM N ee 3HaYeHne gns otHoweHuin ¢ CHI n EBponoii // CHI, Poccus n EBpona. - M.,
2006.

AkTyasnbHble NPO6EMbI KOHCTUTYLIMOHHOIO NpaBoCcyaust

Otclopga, ogHako, He cneayeT, 4to KoHcTtutyumsa Poccun
BOCNPOM3BENA Tak Ha3blIBAEMYIO MOHUCTUYECKYIO TEOPUIO CO-
OTHOLLEHNS OTEYECTBEHHOrO MNpaBonopsaka n MexayHapona-
HOro npaea, CorfacHo KOTOPOW OHW 00pa3yloT eAVHYIO CUCTE-
My. Hanpotue, B camom TekcTe YyacTtu 4 ctaten 15 KoHCTUTy-
UMM OTYETAMBO MPOCMATPUBAETCH NMPU3HAHUE MEXOYHAPO.-
HOrO N BHYTPUIrOCyNapCTBEHHOrO Npasa ABYMS Pa3fNYHbIMU
NpaBoOBbIMM CMCTEMaMU, YTO UMEET nopg coboii rnybokme oc-
HOBaHMA. B yacTHOCTKN, MeXAyHapoOHOE NpaBO OTAMYaeTcsd
OT BHYTPUIroCyoapCTBEHHOro npaea no obbemy perynmposa-
HUS, cyObekTam, Npoueccam co3aHnsl U UCTOYHMKAM, rapaH-
TMAM coBNI0AEHMS, U NPOAO/IKAET OCTABaTbCA B OCHOBHOM
MEXrocyaapCTBEHHbIM NpaBoM. YTo xe kacaetcsd KOHCTUTy-
LMU, OHA YyCTaHaBAMBaET MEXAHN3M UX COrnacoBaHWs 1 B3aun-
MomencTeus. Takoe cornacoBaHue U B3anMOLENCTBME OCY-
LWEeCTBNSETCHA B CTPYKTYpe HaLMOHaNbHOro npasonopsaka, B
KOHCTUTYLMOHHbIX U OTPAC/EBbIX NPAaBOOTHOLLEHUSX, a TakXe
B NpPaBOMpPUMEHEHUN, CrneaoBaTebHO, GYHKUMOHANBHO BO3-
NIOXEHO He TOJNIbKO Ha 3aKOHOAATESNbHYIO U UCNOMHUTENbHYIO
BNaCTb, HO 1 NpaBocyave.

Takum 06pa3omM, HOPMATUBHOE COLEPXAHUE MOOXEHUN
yactn 4 ctaten 15 3Ha4MTENBHO HGOravye M He CTONb JINHEIHO,
KaK 3TO HEpeaKo nHrepnpeTmpyetcs. Bo-nepBbix, ykasaHHbIe
nofoXxeHust npeactaBnsaloT cobon obuiylo TpaHchopMaLuto
06LWEenpPU3HaHHbIX NMPUHLUMNOB 1 HOPM MEXAyHapoaHOro npa-
Ba B KayecTBe 00s3aTeslbHbiX A5 CyOBLEKTOB POCCUICKOro
npasa. dTU APUHUUMABLI U HOPMbI B CUAy MX ONOCPEnOBaHUSA
KoHCTUTyuUMen n npssMoro KOHCTUTYLMOHHOIO BEIEHUS HEMoOC-
peacTBEHHO 06A3bIBAOT 3aKOHOAATENS, UCMONHUTENbHYIO
BNACTb 1 NpaBOCyaue, OPUEHTUPYIOT UX, ONPEaEenaioT npeae-
nbl AUCKPEeUMX M yCTaHaBNMBAKOT OMpefesieHHble 3anpeThl.
Mpu aToM Ha denepanbHOM 3akoHOAATENE Takke NexnT 0b6a-
3aHHOCTb MO YCTAHOBNEHUIO CaAHKLUMIM 3a HapylleHne ykasaH-
HbIX MPUHLWMNOB N HOPM, pelennpoBaHHbIX OCHOBHbIM 3ako-
HOM Poccun, cybbekTamum BHYTPUTroCyoapCTBEHHOMO Npaga.

Bo-BTOpbIX, 06LWENPU3HAHHBIE MPUHLMALI U1 HOPMbI MEXAy-
HapoaHoro npasa OCHOBHbIM 3aKOHOM COAEepPXaTesbHO COMnpsi-
ratTcs C yypeautenbHon pyHkumen KoHCTUTyummn, KOTopom yy-
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pexaeHa Poccuiickas Pepepaums, nernTuMmpyemMas He TONbKO
BOJIEN eANHON roCcyaapCTBEHHOM rpaxaaHckon Haumm Poccun,
HO 1 NOJly4MBLUMMW BCeOBLLEE MPU3HAHWNE B COBPEMEHHOM MU-
pe Havanamm opraHusaumm n GyHKUMOHUPOBAHUA MeXrocynap-
CTBEHHOWN cuctemMbl (npeambyna); COCTaBNSAOT WMHTErpasibHyto
4yacTb NPaBoOBOWN cucTtemMbl Poccun (4actb 4 ctatbn 15); aBNSIOT-
CS KpUTEPUEM, KOTOPbIM PYKOBOACTBYETCH Poccuinckoe rocyna-
PCTBO, NPMU3HaBasi, TO eCTb ONPeAENss Kpyr, 06bemM 1 Npeaensl,
W rapaHTupys, TO eCTb I0PUONYECKU, OPraHN3auLnMoHHO U MaTe-
puanbHo obecneymBas npaea 1 cBoOOAbI HenoBeka 1 rpaxaaHn-
Ha (cTaTbg 17); ycTaHaBnImMBsaloT npeaens ycMoTpeHnsa Poccuinc-
kol Pegepauunm Npy NPeaocTaBieHnm ydexuia noanTn4eckmm
amurpaHTam (4actm 1 n 2 ctatbn 63); HAKOHEL,, COCTaBASIOT OC-
HOBY KOHCTUTYLMOHHOIO CTaTyca KOPEHHbIX MaJIO4YNCIIEHHbIX Ha-
ponoB 1 0693biBaloT Poccuiickoe rocyaapcTBO rapaHTMpoBaTh
3TOT CTaTyC Ha YPOBHE HE HUXE, YEM 3TO NPEenyCMOTPEHO yKa-
3aHHbIMW NPUHLMNAMN U HOpMaMu (cTaTbs 69).

B-TpeTbux, KOHCTUTYLMA pacKkpbiBaeT OCHOBHbIE NPU3HaKn
yKa3aHHbIX MPUHLWMNOB U HOPM, B TOM YUCJIE UMMNEPATUBHOCTb
COLEepPXaLlLNXCa B HUX BENEHUN KaK NPOUCTEKaloWwmx n3 BoONm
Hapo4a Kak KOHCTUTYUMOHHOro 3akoHopartend («Mbl, MHOro-
HauMoHanbHbIM Hapod Poccuiickon depepaumn.., ncxonsa 13
06LWenpuU3HaHHbIX MPUHLWMNOB»), YHUBEPCANIbHOCTb B CMbIC/E
BCEOOLLErO NPU3HAHKUS, YTO BbipaxaeTcs B CaMOM Mx 0003Ha-
YeHUM B KayecTBe OOLLENPU3HAHHbIX, opuanyeckyo obasa-
TENbHOCTb AN CYyObEKTOB POCCUMNCKOrO Npasa, MOCKOJIbKY 3TH
NPUHLUNBLI 1 HOPMbI BXOOAT B NPaBOBYIO cuctemy Poccuinr.,

7 C 3TOI TOYKM 3PeHUst HET HYero abCypAHOro B YTBEPXKAEHUM, Y4TO «l0puaMYeckn 06s3a-

TenbHbIMK Ans Poccuiickoit Pegepaumnm SBASIOTCA TOSIbKO TE€ HOPMbl MEXAYHaPOAHOMO
npasa, B OTHOLLEHWUM KOTOPbIX OHA Bbipa3usia cornacme Ha 0643aTtenbHOCTb UX ANs Ce-
65». 3uMHeHKo b.J1. MexayHapoaHoe npaso 1 npasosas cuctema Poccuun. Astoped. ...
[OKT.lopua.Hayk. - M., 2006. - C.11.
HanpoTtus, napagokcaneH KpUTU4YECKUiA MOATEKCT, KOTOPLIM CONPOBOXAAETCH LUTUPO-
BaHVe JaHHOro Tesnca B HEKOTOPbIX IMTePaTypPHbIX UCTOYHMKAX: «Pa3BuBas 310 Noso-
XEHWNEe, MOXHO NPUIATK K BbIBOAY O HEOBXOAMMOCTN NMPUMEHEHUS TONIbKO «HaMW Npu3-
HaHHbIX», a He «0bLLEenpU3HaHHbIX» HOPM Npasa». Epwos B.B., Epwosa E.A. CoBpemeH-
Hble NpobneMbl MexayHapoaHoro npasa // Poccuiickoe npasocyaue. 2006. N 2. - C.19.
MIMeHHO Tak, ecnu Npy 3TOM He UrHOPMPOBaTb, OAHOBPEMEHHO BBOAS B 3abnyxaeHve
nNpaBoOMNpPrYMEHeHne, CYLLHOCTb MEXAYHaPOAHOr0 Npasa 1 ero CorNlacuTesNbHy0 Npupo-
ny. Hopma mexayHapoaHoro npaea — AOrOBOPHAas UK 06bl4Has — obpeTaeT xapaktep
06LLenpr3HaHHOW NNLLb NPW YCIIOBUW COMNAacKs rocyapcTBa Kak CyBePeHHOro y4acT-
HVKa MeXAyHapOHbIX OTHOLLEHWN 1 OCHOBHOIO CyObekTa MexXayHapoLHOro npasa c
[aHHOM HOPMOI 1 MPU3HaHUSA ee PUaNYecKn 0b6a3aTenbHon ans ceds.

AKTyanbHble I'Ip06J'IeMbI KOHCTUTYLUMOHHOIO npasocyauna

B-uyeTBepTbiX, KOHCTUTYUUS, HEe ycTaHaBnmMBas o6wuin Npm-
MaT MeXAyHapoaHO-NPaBOBbIX MPUHLIMMOB U HOPM Hag BHYT-
puUrocyaapCcTBeHHbIM NPaBONOPSAKOM, 3akpennseT npuopu-
TeT MexayHapogHoro gorosopa Poccuiickon depepauvn B
NPUMEHEHNN, €CNTN N NMOCKOJIbKY MeXAy HUM N HOPMOW Hauno-
HaNIbHOro 3aKoHa BO3HMKA KONN3KMs. OTO 0O3HAYaEeT, 4TO HOP-
Mbl 3aKOHa, nMpegycMaTpuBalolme nHble npasuna, 4em ycra-
HOBJIEHHbIE AOMOBOPOM, COXPAHSIOT CBOIO HPUANYECKYID CU-
1y, HO He MPUMEHSIOTCS NPK pas3peLlleHnn aen, Kacarmxcs
rocynapcTtBa, Takxke y4acTBYHOLEro B COOTBETCTBYIOLLEM A0-
roBope.

B-natbix, KOHCTUTYUMSA pasnuyaeT NoHATUSA OEeNCTBUS O0-
roBopa, n B 3TOM criy4yae pedb naet obd oba3biBaloLLEN cune
[0orosopa ansa rocygapcrea B LENOM UK B NNLLE COOTBETCTBY-
IOLLNX OpraHoB, Hanpumep, 06 0683aHHOCTM 3aKoHOAATENs
WNn MHOro Hopmopaatensa Poccuu, n npumeneHus. Otciopa —
pa3rpaHn4yeHne caMonCHONTHUMbIX U HECAMOWCMOTHUMbIX 00-
rOBOPOB, C OHOI CTOPOHbI, U Npeaenbl NnpuopuTeTa Mexmay-
HapOAHOro A4OroBopa B NPUMEHEHNM B Clly4ae ero Konan3mm ¢
HaUWOHasIbHbIM NpaBonopsakom. B yactHocTn, KOHCTUTYUMS
B Mepapxumu npaBoOBON CUCTEMbI 3aHMMAET OOMMUHUPYIOLLEE
MOMIOXEHWE U B C/yYa€E KONMN3UN C HEID HOPM MEXOYHAPOAHO-
ro gorosopa B cuny yactu 1 ctaten 15 Bcernoa obnapnaet 6e-
3YC/IOBHbIM BEPXOBEHCTBOM; NMPENMYLLLECTBOM B NPUMEHEHUN
ob6napalT TONbKO PaTM@UUMPOBaHHbIE deaepasnbHbIM 3aKo-
HopoaTenem MexXAyHapoAHble OOroBOpbl, HYTO Xe KacaeTcs
MeXMPaBUTENbCTBEHHbLIX MU MEXBEOOMCTBEHHbIX Ccornaiie-
HUIN — OHWU TakMM MPENMYLLLECTBOM MO OTHOLUEHWUIO K HaLWO-
HanbHOMY 3aKOHY He 06nafatoT, 4TO BbiTEKAET U3 B3aUMOCBS-
3aHHbIX nonoxeHunn ctaten 10, 71, 86, 90, 105, 106, 107, 113,
114, 125 n gp.

B-wecTbix, U3 cucteMHoro eauHcTea KoHcTutyumm mn npa-
Ba Poccuu B Luenom crnenyert, 4TO 06LENPU3HAHHbIE MPUHLN-
Nbl 1 HOPMbl MEXAYHApPOAHOro npaea Takxe obpasylT cuc-
TEMHOE eOMHCTBO, YTO TpebyeT y4yeTa Mx B3aMMOCBS3aHHOC-
TW. YKa3aHHble NpUHLUMUMNBLI U1 HOPMbl B PpaBHOW Mepe nmnepa-
TUBHbI 1 KaXAbl N3 HUX O0JIKEH paccMaTpmUBaTbCS B KOHTEKC-
Te BCexX ApYyrmx NpUHUMMNOB, 4TO, B YACTHOCTU, UCKJOYaeT nx
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OLEHKY B Ka4eCTBE NMpOTUBOPpEYaLLnX ApYr APYry Wi BCTyna-
lownx B npotusopeyme ¢ OCHOBHbIM 3akoHOM. [locnegHee
0COBEHHO YacTo HabnaaeTcs NP COMOCTABAEHUN NMPUHLN-
noB caMmoonpeaeneHnst Hapoa4oB M NOJNTUYECKOro eANHCTBA
N TEPPUTOPUANBHON LENOCTHOCTN rOCyAapcTB.

B-cegbmbix, KoHCTUTyuMsa, pasnuyas obuienpuaHaHHbIE
NPUHLUMBI N 0BLWENPU3HAHHbBIE HOPMbI MEXAYHAPOAHOro npa-
Ba, HE COOEPXUT ONpeaeneHus NOHATUS 3TUX NPUHLUMAOB U
HOPM, Kak He Ha3biBaeT U UX UCTOYHUKOB. B Hel HeT Takxe
NPSMbIX YKa3aHW Ha METOAbI UX BbISIBJIEHUS U CNOcoObl ycTa-
HOBJIEHUS COAEPXaHUs, 4To camo no cebe npepnonaraeT
[OCTaTO4YHO LWIMPOKYIO auckpeunto denepanbHOro 3akoHona-
Tensa, rnaebl rocygapcTsa, NPaBUTENbCTBa, OPYrMX OpPraHoB
ncnonHutTensHon Bnactu Poccuiickon denepaunn. B cBasu ¢
3TUM CYLLECTBEHHO BO3pacTaeT U poJib cynoB Poccuickon
denepaunm, oco6eHHO BbICLLUX.

B yacTtHOCTMK, B nocTtaHoBneHun NneHyma BepxosHoro Cy-
na Poccuinnickonn depepaumm ot 10 oktabpa 2003 ropa
N 5 «O npumeHeHun cygamun obLLein opucankumm obenpmns-
HaHHbIX NPUHLUMNOB U HOPM MEXAYHapOAHOro npasa n Mexay-
HapoAHbIX forosopoB Poccuitickon degepaunm»s Bnepseble B

OTEYECTBEHHON IOPUANYECKON NpakTUKe OaHO fierajsibHoe on-
peneneHne NOHATUSA 0OLWENPU3HAHHbBIX MPUHLNMNOB MeXayHa-
POOHOro NpaBa Kak OCHOBOMOaraLwmx MMNepaTUBHbIX HOPM
MeXAyHapoaHOoro npasa, NPUHMMAEMbIX U MPU3HABaEMbIX
MeXayHapoaHbiM coOBLECTBOM rocyaapcTB B LIEIOM, OTKJ0-
HEHWE OT KOTOPbIX HEAOMNYCTUMO.

Tem cambiM BepxoBHbih Cyf ykasdan Ha rnaBHble KOHCTUTY-
TUBHbIE MPU3HAKM OBOLLENPU3HAHHbLIX MPUHLUMNOB MeXAayHa-
POAHOro npaBa, B YNC/Ie KOTOPbIX - OCHOBOMONarawLwmuii xa-
pakTep, MMMepaTUBHOCTb COAEPXALLUUXCA B HUX BENEeHUn u
BCEOOLLHOCTb NPU3HAHUA B Ka4ecTBe TakKoBbIX. [pu aTOM 00-
pawaet Ha ceba BHMMaHWE M3BECTHOE COBMadeHune OaHHOro
onpeneneHns C XapakTepUCTUKON MMMNEepaTUBHbIX HOPM jus
cogens («Heocnopumoe npaBo»), KOTOpas COAEPXUTCH B
ctaTbe 53 BeHCKOWM KOHBEHLMM O NpaBe MexXayHapogHbIX 4O-
rOBOPOB: jus COgeNs - 3TO HOpMa 00OLLEero MexayHapoaHoro

8 Cwm.: BionneTteHb BepxosHoro Cyaa Poccuiickoin depepaumn. 2003. N 12,
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npasa, KoTopag NPUHUMAETCH N NPUIHAETCA MEXAYyHAPOoHbIM
co0bLeCcTBOM rOCYy4apCTB B LLESIOM Kak HOpMa, OTKJIOHEHME OT
KOTOPOW HEAOMYCTUMO M KOTOPasi MOXET ObITb MUBMEHEHA TOb-
KO nocnenyoLlern HoOpMol o0LEero mMexayHapoaHoro npasa,
HOCSILLEV TaKOoM Xe xapakTep.

B oTanuuve ot obuwenpuaHaHHbIX NPUHUMAOB nog obuien-
PU3HAHHBIMW HOPMaMN MEXOYHAapOAHOro npasa BepxoBHbIM
Cyoom noHmmaloTcs npaswaa NoBeAeHUsi, NPUHUMAEMbIE U
npu3HaBaemMble MeXAyHapoAHbIM COOOLLECTBOM rocyaapcTB
B LLEJ/IOM B Ka4yeCTBE lopuanyeckm obs3atesibHbiX. BEpXOBHbIN
Cyn He nposen, TakuMm oOpa3oM, MexXay HUMU KOHTPACTHOWM
rpaHu: obwenpuaHaHHble NPUHLMNbLI MEXOYHAPOAHOro Npaea
- CYTb €ro HOpMbI, B CBOIO O4Yepeb YKa3daHHble HOPMbI - 4Oro-
BOPHbIE UM OObIYHbIE - 3aKPENNSAIOT COOTBETCTBYIOLLME MNPUH-
LMMbl, NPM3HaBaeMbIE FOCYAAaPCTBOM 0053aTeNbHLIMW A5 He-
ro. VIHbiMmn cnoesamu, o6LLENPU3HAHHLIA NPUHLKUN - Bcerna
HOpMa, HO Janeko He BCAKas HOpMa eCTb NMPUHLLNUME.

HecmMoTps Ha OrPOMHOE KOJIMYECTBO MeXAyHapoOHbIX O0-
roBOpPOB W 0Obl4aeB, YNCIO AENCTBUTENbHO YHUBEPCAsbHbIX
MeXAyHapoaHO-NPaBOBbIX MPUHLUMMNOB W HOPM, MOJYYMBLLNX
BceobLlee Npu3HaHMe, OTHOCUTENbLHO HeBenuko. CocpenoTo-
YyeHHble rnaBHbIM 06pa3om B YcTaBe OOH, oHM 3aHMMalOT rna-
BEHCTBYIOLLEE B Mepapxmum HOpPM MexayHapoaHoro npaea no-
noxeHune.

OTW NPUHLUMBI U HOPMbI, B OCHOBHOM MOKpbIBatowwme coe-
Py MeXrocynapCTBEHHbIX OTHOLWIEHUN, HE MOTYT ObiTb OTMeE-
HEHbl rOCyJapCcTBaMN HU B MHOMBUAYANIbHOM MOPSAKE, HU NO
B3anMHoMy cornacuto. lNpu atom Yctas OOH, 3akpennss B
cTatbe 2 KOMMJEKC MNPUHUMNOB B KayecTBe o00s3aTesibHbIX
ong rocypapcte-4neHoB OOH, B ee nyHkTe 6 ocobo oroeapu-
BaeT, 4To OOH «06ecneuymnBaeT, 4TOObI FOCY0apPCTBA, KOTOPbIE
He ABNSAOTCA ee YneHamu, OencTBOoBasM B COOTBETCTBUMU C

9 B nocTaHoBNEHWM MO ANy O AeNMMUTALMN MOPCKOW rpaHnubl B painoHe 3anvsa MaH,

KaHapa npotus CLUA, 1984 ropa MexayHapogHbiin Cyn, OOH oTmeTun, 4To NnpuMeHe-
HWEe B COYETaHMM OTHACTM COBMAJatoLLMX NO 3HAYEHMIO TEPMUHOB «<HOPMA» W «MPUHLMMN»
nepeaaeT OAHY 1 Ty Xe UAEIO... MPUHLMMBI BKIIOYAIOT B Ce6S1 HOPMbl MEXAYHAPOAHOro
npasa, a ynotpeb6ieHve TepMrHa «NPUHLMMBLI» 060CHOBaHO 1x 6onee oblielt n GyHaa-
MeHTanbHoM npmponon. Cm.: Tyamyxamenos 5.P. MexayHapoaHOe NpaBo B KOHCTUTY-
LMOHHOM lopucankuun: Xpectomatus. - M., 2006. - C. 159.
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3TUMKM NPUHLMNAMK, MOCKOJIbKY 3TO MOXET 0Ka3aTbCs He0O-
XOAUMBIM AN NoAAEPXaHUSa MexXAyHapoaHoro Mmupa u 6e3o-
nacHocTtu». A cornacHo ctatee 103 YcTaBa B TOM cnyyae, Kor-
ha obssaTtenbcTBa YneHos OpraHnsaumm No HacTosiwemy Yc-
TaBy OKaXyTCs B MPOTUBOPEYNN C X 0693aTenbCcTBaMm no kKa-
KOMY-11Mbo ApyroMy MexAyHapOAHOMY COrnalleHuto, npeu-
MYLLECTBEHHYIO CUITYy MMeOT 06513aTeNnbCTBa NO HACTOSLLEMY
YcTtaBy».

YKa3aHHble NPUHLMNLI HOPMATUBHO packpbiBalTcsa B Jek-
napaummn o npuHUMnax MexayHapoaHoro npasa, Kacawuwmxcs
OPYXECTBEHHbIX OTHOLLUEHUA U COTPYOHUYECTBA MeXAy rocy-
bapctBamu B cooTBeTcTBMU ¢ YcTaBom OOH, koTopasi 6bian
npuHaTa NeHepansHon Accambneeit OOH 24 okTa6psa 1970 ro-
na, n Jeknapaunm nNpuHUMNOB, KOTOPbIMW rocyaapcTsa-
y4yacTHUKM ByayT pyKOBOACTBOBATLCS BO B3aWUMHbIX OTHOLUE-
HUGX, coaepxallencs B 3aknio4nTeNbHOM akTe COBELLAHUSA NO
6e3onacHOCTU 1 coTpyaHuyecTBy B EBpone oT 1 aBrycta 1975
r. CooepxaHune ykasaHHbIX MPUHLNMNOB MOXET PacKkpbiBaTbCs
Takxke B UHbIXx aokymeHTax OOH un ee cneunannsanpoBaHHbIX
yypexaeHuino,

B Hayke MeXayHapoaHOoro npasa 0ObIYHO BbIOENAOT cle-
aywouine O6LLI,eI'IpI/I3HaHHbIe NPUHUMNNbI MEXAYHapPOAHOIro npa-

10 B 0TE4ECTBEHHON KOHCTUTYLMOHHO-NPABOBOW IMTEPaType XapakTep TeHAEHUMN npu-

obpeTaeT He mMmeloLlee noA coboil OCHOBAHUIN OTOXAECTBMEHME OOLLENPU3HAHHbBIX
NPUHUMNOB MEXAYHAPOAHOro Npasa ¢ ynommHaemMbiMu B ctatbe 38 CtaTyTa MexayHa-
poaHoro Cyna OOH Hapsiay ¢ AOroBopamMu U MexXayHapoaHbIMM 06bl4asiMm Kak «goKa-
3aTenbCTBaMm BCeobLLen NpakTUK1, NPU3HAHHOM B Ka4eCTBE NPaBOBOM HOPMbI» «06-
LWMMM NPUHLMNAMK NpaBa», KOTOPble YNOMMHAIOTCS TakXke B 4acTu 2 ctaten 7 EBpo-
nenckoi koHBeHumMn 1950 roga 1 Npyu 3TOM UHTEPNPETUPYIOTCS B lyXe €CTECTBEHHO-
npaBoBo 4oKTpUHbI. CM.: Epwios B.B., Epwosa E.A. CoBpeMeHHble Npo6aemMbl Mexay-
HapogHoro npasa / Poccuiickoe npasocyame. 2006. N 2. - C.19 u cn.; KoHtoxosa U.A.
KOHCTUTYLMOHHOE 1 MeXZAyHapoAHOe NpPaBo: TeOPUs U NpakTuka B3anMO4encTBus. -
M., 2006. - C.39.
HanpoTtuB, B Hayke MeXayHapoOHOro npasa 3a pPeakMM UCKIOYEHMEM (CM.: Kopeukuii
B.M. «O6Lwme npuHUMnbl Npasa» B MexayHapoaHom npase // Kopeukuin B.M. M36paHHble
Tpyabl. Kues, 1989. KH.2. - C.165-199) nop, «06LWMMM NpUHUMNAMU NpaBa» B CMbIC/E
ctatbm 38 Cratyta MexayHapogHoro Cyga OOH noHumaloTcst TpaauUMOHHbIE opuan-
Yyeckue NocTynaTthl, U3BECTHbIE ELLE PUMCKOMY MPaBy (3aKOH HE MMeeT 06paTHON Cunbl,
cneunanbHbli 3aKOH UMEET NPENMYLLECTBO nepes, 06LLMM 3aKOHOM, [0rOBOPbI AOIKHbI
col6noaaThecs, NPaBO HE MOXET BO3HUKHYTL 13 NpaBoHApyLeHWs 1 T.4.). OHW aeicTeu-
TeNbHO CBONCTBEHHbI Kak MeXAyHapoAHOMY, Tak 1 HauMOoHanbHOMY Npasy, 4TO, OHAKOo,
He NO3BOJISIET YKa3aHHbIE MPUHLMIbBI MHTEPTNPETUPOBATL Kak TOXAECTBEHHbIE OOLLENPU3-
HaHHbIM NPVHLUMNAM MeXAyHapoAHOro npaea (cM.: MexayHapoaHoe npaso: YuebHuK ans
By30B / MNop pea. I.B.UrHateHko — 2-e nsa., nepepab. u gon. - M., 1995. - C.92; Mexay-
HapogHoe npaBo: YyebHuk / OTB. pea. B.N.Ky3Heuos. - M., 2001. - C.75; KanamkapsH
P.A., Murayes l0./. MexayHapogHoe npaso: YuebHuk. - M., 2004. - C.106-107.
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Ba: CyBEpPEeHHOro paBeHCTBa rocyaapcTB; HEBMeLLATENIbCTBA
BO BHYTPEHHME [Oena; paBHoONpaBsna n camMoonpeneneHnda Ha-
pOOOB; HEMPUMEHEHUS CUJbl UIN Yrpo3bl CUION; MUPHOIO
yperynmpoBsaHug Cropos; HEPYLUMMOCTU rpaHuL,; TepputTopu-
anbHON LLEeNOCTHOCTWN rocyaapcCTB; YBaXXeHWN4d npae 4esioBeka 1
OCHOBHbIX CBOOOA,; COTpYyAHNYECTBA FOCYAAPCTB; AobpocoBe-
CTHOIO BbIMNOJIHEHUS MEXAYHapPOoAHbIX 0693aTenbCTB. [Nprnyem
Dexnapaumsa 1970 roga ocobo oroBapuBaeT, YTO yKa3aHHbIe
npHUMNbl BABAaMMHO CBA3aHblI U KB.)K,EI,be/] M3 HUX OOJIXeH pac-
cMaTpmBaTbCA B KOHTEKCTE BCeX APYrux NPUHLMNOB, 4TO
npnHUMnmManbHO BaXXHO AJ1A UX HEMPOTUBOPEYMBOIro TOJIKOBa-
HUA N NMPUMEHEHNA.

B cBSI3M C 3TUM BbI3biBAET BO3paXeHMe 0ToOpBaHHOe OT pe-
anni COBPEMEHHOI0 3Tana pas3BnTusg MexayHapoaHoro npasa
VAN NPSIMO UTHOPUPYIOLLLEE UX U HE CTONb 6e3001aH0E, Kakum
OHO KaXeTC4d Ha I'IepBbII7I B3rnana, NOCKOJIbKY aapecoBaHO B Ka-
YyeCTBE OPUEHTUPA IPULAVNYECKON MNPAKTUKE, YTBEPXOEHUE,
4YTO «NnepedHeHb O6LIJ,eI'IpVI3HaHHbIX npMHLUMNOB MeXAayHapona-
HOro npasa He MOXET 6bITb, BO-MeEpPBbIX, NCHEPNbIBAOLLNM;
BO-BTOPbIX, TOJIbKO HOPMATUBHO 3aKpErnieHHbIM», pe3ynbTa-

TOM KOTOPOro ABNAETCA 9KNeKTMYeckoe coegmHeHne BoeauHo
NeNCTBUTENbHO OBLLENPU3HAHHbLIX MPUHLIUNOB MeXayHapom-
HOro NpaBa 1 NPUHLKUIMNOB, COCTABNAIOLINX OCHOBY HaLIMOHAb-
HOro NpaBonopsaKa Unu Npasoco3HaHua. KOpuanyecknin po-
MaHTU3M CTOJIb Xe OMnaceH, Kak U IPUANYECKUA HUTUTN3M.
Opyroe Oeno, 4to NPOLECC PasBUTUA TakUX MNPUHLINMNOB
HeNb3a cuYMTaTb 3aBeplUeHHbIM. OHU 9BnATCA TeM dyHaa-
MEHTOM, Ha KOTOPOM hopMUpPyeTCH cneayomnii, bonee KOHK-
PETHLIN U POopManbHO ONpPeaeneHHbIn C TOYKU 3peHna Npas n
0093aTeNbCTB Y4aCTHMKOB MEXOYHapOoAHOro OOLLEHUA CloW
MeXayHapoaHoro npasonopsanka. B atom nocnenHem cnyyae,
O[lHAKO, TakXe Hesnb3Aa 3abbiBaTb, YTO MEXAyHapoa4HOe NpPaBo
BbIPOCJIO U Pa3BUBANOCh KakK pPe3ynbTaT OTHOLLUEHU MMEHHO
MeXay rocynapcTsamMm, KOTOPbIE U HblHE NMPOOoXalT ocTa-
BaTbCHA OCHOBHbLIMU CYyObeKTaMn MeXAyHapoaHOro npasa; OHO
B CBOIO 04epeb CO3[aeTcs NyTeM CornacoBaHus Bosib y4acT-

1 Epiuos B.B., Epwosa E.A. CoBpeMeHHble NpoGieMbl MexayHapoaHoro npasa // Poc-

cuiickoe npasocyaue. 2006. N 2. - C.25.
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HMKOB MEXroCyaapCTBEHHbIX OTHOLWEHUN, KOTOPbIE Yy4aCTBY-
0T B 3TUX OTHOLUEHUSAX HA OCHOBE I0PUANYECKOr0o PaBEHCTBA U
Nno coO6CTBEHHOMY BOJIEVU3bSBIEHUIO CTAHOBATCH CcybbekTamm
MeXOyHapOA4HO-NPAaBOBbLIX OTHOWEHUA. B cBA3M C 3aTUM He
cnepyeT NpeyBennyMBaTb U 3HA4YEHME YCTAHOBEHHOro KOHC-
TUTyumen B 4actm 3 ctatbu 46 NnpaAMoOro nocTtyna uHaMBUA0B B
MeXAyHapoaHble OpraHbl B LEensax 3alnTbl CBOUX NpaB. Takor
[oCcTyn npsmo oBycnoBneH cornacuemM Poccuinickoro rocyna-
pcTBa, KOTOpOe B34J10 Ha cebs COOTBETCTBYOLLIME 00s93aTeNb-
CTBa, rapaHTMpyemble NPaBOBbIMW WU OPraHM3aLNOHHBLIMU
cpencTeamMu, HOCUT cybcuanapHbIi NO OTHOLLEHWUIO K BHYTPU-
rocynapCTBEHHbIM CpeACTBaM NPAaBOBOM 3aLUNTbl XapakTep 1
caM no cebe He ABNSETCHA CBMOETENBCTBOM MEXAYHAPOLHOWN
NpPaBoOCyObLEKTHOCTM MHAMBUAOB, BO BCAKOM Cily4ae B KOHTe-
kcTe onpeaensemoro KoHctutyumen Poccuiickon depepaumm
COOTHOLUEHUS MEXAYHAPOAHOr0 M BHYTPUIrOCYAAPCTBEHHOMO
npasa.

CylLleCTBEHHOE 3HayeHue A9 COCTaBNEHUS afoekBaTHOM
KapTUHbI KOHCTUTYLMOHHO-NPABOBOr0 MexaHu3ma peanunsa-
LN MeXOYHapoAHbIX 0683aTeNbCTB B MPaBOBOW CUCTEME
Poccnum nmeeT KOHCTUTYLIMOHHOE pasrpaHnyeHne ENCTBUS 1
NPUMEHEHNS MEXAYHAPOAHbIX AoroBopoB Poccuiickonn Pepe-
paunun. lNpamoe gencrteve O0rosopa eule He O3HayaeT BO3-
MOXHOCTM €ro HenoCpeacTBEHHOrO NPUMeHeHus. B yacTHoC-
Tn, cornacHo 4dactu 3 ctatbh 5 PepepanbHOro 3akoHa «O
MeXAyHapoaHbix gorosopax Poccuiickon depepaummn» nono-
XeHnst oduLnanbHO onyb6MKOBAHHbBIX MEXAYHAPOAHbIX 40r0-
BopoB Poccuiickon Pepepaumn, He Tpebywowme mapgaHus
BHYTPUrOCYAAPCTBEHHbIX aKTOB A9 MPUMEHEHUS, OENCTBYIOT
B Poccuiickoii ®epepaumn HenocpeacTBeHHO. NS ocyuiec-
TBAIEHUS VHbIX NOJIOXEHNI MeXAyHapoaHblX 4OroBopoB Poc-
cuinickon degepauymein NpUHMMADTCA COOTBETCTBYIOLLME Npa-
BOBbIE aKThl.

OTMM NpeponpenenstoTcs Npeaens cyaebHOro npuMeHe-
HUS MexayHapogHoro porosopa Poccuirickon depepaunn:
ecnun oH OblN paTndULMpoBaH, BCTYNWA B cuny, oduumnansHo
onybnnkoBaH 1 He TpebyeT N3JaHNa AONONHUTENbHbBIX BHYT-
pnrocynapCTBEHHbIX HOPMATMBHBIX aKTOB, TO MONOXEHNS Ta-
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KOro norosopa AeNCTBYIOT HEMNOCPEACTBEHHO N UMEIOT NpPU-
OpuUTET B MPUMEHEHUN MO OTHOLUEHUIO K MPOTMBOPEYALLUM
MM npasuiam, cogepxawmmcd B 3akKoHe. [laHHbIN BbiBOL
BepxoBHoro Cyna Poccuiickon depepaunmn, coenaHHblii pa-
Hee B nocTtaHoBneHun N 8 ero MNneHyma ot 31 okTa6psa 1995
roga «O HekoTopbIX BONpocax npumMmeHeHna cygamm KoHcTtu-
Tyummn Poccuinckon depepaunm npm ocyLLecTBNEHUN NpaBo-
cyaus», NONy4nn NOATBEPXAEHNE B YNTOMUHABLLUEMCS NOCTa-
HoBneHuun ? 5 MneHyma BepxosHoro Cyna Poccuiickonn de-
nepauunm ot 10 okTabpsa 2003 roaar=.

Taknum o6paszom, n3 OCHOBHOro 3akoHa He cneayeT HaaKOHC-
TUTYLMOHHOCTb OBLLLENPU3HAHHBIX NMPUHLMMOB U HOPM MeXay-
HapOAHOro NpaBa u MeXxayHapoaHbIX 4OrOBOPOB, KOTOPLIE B OC-
HOBHOM MOKPbLIBAIOT CHEPY MEXIOCYAAPCTBEHHbLIX OTHOLLEHUIA.
Ho 3Tu NpuHUMNbI 1 HOPMbI, BbipaxatoLme oblieyenoBeyeckmne
LLEHHOCTW 1 COOTBETCTBYIOLLIME NHTEPEecaM BCeX Hapod0B, He AB-
NAIOTCA YEM-TO BHELLUHUM MO OTHOLIEHMIO K OCHOBHOMY 3aKOHY
Poccun, a B culy BONEU3bABNEHNSA KOHCTUTYLIMOHHOIO 3aKOHO-
JaTtens BbICTYNaloT YacTbio POCCUNCKOA KOHCTUTYLIMOHHOM CUC-
TeMbl. [laHHbIe NPUHLUNBI «BMOHTUPOBAaHbI» B TKaHb KOHCTUTY-
LMW 1N COCTaBNAIOT €€ CoAepXaTeNbHYIO0 XapakTepUCTUKy, a Hop-
Mbl KOHCTUTYLIMN, OPUEHTUPYIOLLME BHELLHIO NOJIUTUKY rocyna-
pPCTBa UM 3aKpennaoLme KOHKPEeTHbIe Npasa U cBOOO bl Yeno-
BEKa U rpaxxgaHnHa, OOMKHbI TONKOBATLCA U NMPUMEHATLCA COr-
NIACHO 3TUM MPUHLMMNAM U HOPMaM N KOHKPETU3UPYIOLLUM UX akK-
TaM U He MOTyT BCTyNaTb C HAMW B KONNN3uK. Pedb naeT o npuH-
UMnNuanbHOM cornacum POcCuIACKOro rocyapcTsa CO COXUB-
LWVMUCA MEXOYyHapPOAHLIMU CTaHOapTamMu U KOHCTUTYLIMOHHOM
BOCMNPUATUM UX B Ka4eCTBe MacLUTaboB NpaBoTBOPYECTBA U Npa-
BOMPUMEHEHMA. YTO Xe KacaeTca MeXOyHapoIHbIX A0roBOpOB
Poccun, oHn, 6yaoyun paBHbl No cTatycy dpeaepanbHOMY 3aKOHY,
o6nanalT NPUOPUTETOM B NpUMeHeHun. Mpu aTom KoHeTuTyLma
B camMoli cebe CoOepXUT MexaHu3sM MHTerpauuu B npasBoBYIO
cucteMy Poccum HOBbIX MPUHLMIMNOB U HOPM (a 3TO He cTaTuyHas,
HO pa3BMBalOLLIAACA CUCTEMA), a Takke MeXAyHapOHbIX A0ro-
BopoB Poccuiickoih epepaumym, TeM cambiM onocpenys OCHOB-
Hble TEeHASHLUMN MUPOBOIo PasBUTUSA.

12 BionneteHs BepxosHoro Cyna Poccuiickon ®eaepaumm. 2003. N 12.
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MexayHapoaHblie ryMaHUTapHble CTaH[apThbl
N pocCcUiCKOe npasocyane: MEXaHU3M U
npepensl peuenuumn

IOpnanyecknm dyHaameHTom obLiennaHeTapHOro cCoTpya-
HMYEeCTBa rocyaapcTB B ryMaHuTapHom chepe aBnseTcs YcTaB
OOH, B cTatbe 1 koToporo no nHnunatnee CCCP B kauyecTBe
oaHo n3 uenen OpraHnsaumm ObINO yKa3aHO HA Heobxoau-
MOCTb COTPYOHNYECTBA «B MOOLLPEHUN N PA3SBUTUN YBAXKEHUS
K nMpaBaM 4YesloBeKa U OCHOBHbIM cBobogam anga Bcex, 6es3
pasnnynsa packl, Nona, a3bika n penurnn». K Hactosuwemy Bpe-
MEHU B NPaKTMKE MEXAYHAPOAHbIX OTHOLLIEHW B KAYECTBE OT-
pacnu MexayHapoaHoro nybamMyHoro npaea CroXuaocb Mex-
OyHapoaHOe rymaHuTapHOe npaBo, BK/OYaloWlee pas3BUTbLIN
KOMMNJEKC HOPM, 3akpenngaowmx fnpaBa 4yenoBeka, a Takxke
cnocobbl N GopMbl MX 0BecneyeHns 1 3awnTbl. AKTUBHO MpPO-
SIBNAETCH TEHAEHUMUS K PpaCLUMPEHMIO BOSMOXHOCTEN AocTyna
MHOMBUOA B MEXOYHAPOAHbIE OpPraHbl U OpraHu3auum ans sa-
WMTbl NTPU3HABAEMBbIX MEXAYHAPOAHbIM COOBLLECTBOM NpPas.

MHbIMKM CrnoBamMu, CNOXWUINCL MeXOYHapoOHble T'yMaHu-
TapHble cTaHfapThl. [NaBHOe Tenepb — B NOBbILWeHUN addek-
TUBHOCTN MEXroCyAapCTBEHHOro COTpyAHMYecTBa B cdepe
npae 4enoBeka, paumoHanmaaumm cnocoboB 3almnThl U X CO-
BEPLUEHCTBOBAHUMN'S,

OpHako MeXAYyHapoAHbll TYMaHUTAPHbLIA KOHCEHCYC,
npeaycMaTpusaloLLmnin eAUHCTBO B MOHMMaHWM NpaB U CBO-
604 yenoBeka n rpaxgaHmHa n o693aTenbLCTB rocynapcTs Mo
nx 3awmTe, He BIeYeT OTKasa OT rocynapCTBEHHOrO CcyBepe-
HuTeTa. Kpntepmm nermTMMHOCTM BCAKOW NybAnUYHOM BNnac-
TV, KaKk n macwTabbl geatenbHocTu cynoB Poccuitckon Pe-
Jepaumm 1 OLEHKU MMU NPOBEPSEMbIX aKTOB NpeaycMmaTpu-
BatloTca KOHCTUTYyUMeEn, U3 BbICLIEN IOPNONYECKON CUIbI KO-
TOpoW HeT uckndeHnn. CyBepeHHas BnacTb npeanonaraer

13 NoppobHo cM.: Mpasa yenoseka. ictopus, Teopust 1 npakTuka. - M., 1995; KapralukmH

B.A. MNpaBa 4enoseka B MeXAyHapOAHOM M BHYTPUrOCYAapCTBEHHOM npase. - M.,
1995; O6wasn Teopus npae Yenoseka / Mopa pea. E.A.Jlykawesoin. - M., 1999; Canpnos
A.X. MexayHapogHoe npaso npas vyenoseka. - M., 2002; Kotnapos U.U. MexayHapoa-
HO€ NMpPaBo 1 BOOPYXEHHble KOHGNNKTLI. - M., 2003; MNpaBa Yenoseka 1 NPOLLECCHI M10-
6annsaumnn coppemeHHoro mupa / OtB.pea. E.A.Jlykawesa. - M., 2005 n gp.

AkTyasnbHble NPO6EMbI KOHCTUTYLIMOHHOIO NpaBoCcyaust

CYBEPEHHYIO OTBETCTBEHHOCTb B Cpepe npas yenoseka. B 1o
Xe BpemMsa cama KOHCTUTyuMs ycTaHaBNMBAET, YTO npasa u
cBobopbl yenoseka M rpaxgaHuHa B Poccuiickon depepa-
LMW MPU3HAIOTCHA N FrapaHTUPYIOTCS COrNacHo 0bLwenpuaHaH-
HbIM MPUHLMNAM U HOPpMaM MeXAyHapoaAHOro npasa n B CO-
OTBETCTBUU C HEl0, a MexayHapoaHble Jorosopsl Poccuinc-
ko depepaumm UMET NPUOPUTET B MPUMEHEHUM NepeS, 3a-
KOHOM B Clly4yae UX KOJM3uu.

Tem cambiMm B OCHOBHOM 3akoHe nony4yuna oTpaxeHue
0COBEeHHO xapakTepHas gns EBponbl TEHOEHUMS K MHTEpPHA-
uUMoHannu3aunm BHYTPUTOCYAAPCTBEHHOrO npasonopsanka,
4YTO B TOM YMce oOycrnoBuio 3akpensieHme B HEM MexaHn3ma
MHTerpauun B NpaBoBYyIO CUCTEMY POCCUN HOBbLIX MPUHLNMNOB
M HOPM, a Takxe MeXAyHapoOHbIX A0roBopoB Poccuinckon
depepaunn. MMIMEHHO Ha OCHOBaHUM OJAHHONO MexaHu3ama B
npaBsoBYyIO cucTeMy Poccuu B kKayecTBe ee COCTaBHOM 4acTn U
Bownn EBponerickas KOHBEHUMA O 3aWmTe npas 4yesioBeka u
OCHOBHbIX CBOOOA, 1 A0MONHUTENbHbLIE MPOTOKOJLI K HEN, Npe-
JycmartpuBatowme 601ee BbICOKOOPraHM30BaHHLINA, YeEM Ha
BCEMUPHOM YPOBHE, BUA, OPUCAUKLUN.

KoHBeHUNs 3aHMMaeT 0coboe MeCTO B psiay UHbIX MeX-
AYHapO4HO-MpaBOBbIX aKTOB, B KOTOpPbLIX y4acTByeT Poc-
cuqa+. Ee Hepenko paccmMartpumBaloT HE KakK «NpPoOCTO» A0ro-

BOp, a, cneays pasaensemMoinn EBponenckMm cygom OOKT-
pPUHE, XapakTepuayllehn ee Kak «KOHCTUTYLMOHHbIM
MHCTPYMEHT eBPOMNEencKkoro npasonopsaka», Keanuduum-
PYIOT KaK KOHCTUTYLMOHHbIA MHCTPYMEHT MPU3HaHUA U 3a-
WMTbl NpaB 1 cBoboa YenoBeka v rpaxaaHuHa B Poccuiic-
kon depepauunns,

B camom pgene, ecnu CTpOro ncxoamTb U3 OENCTBYIOLLEN

14 Cm.: EBponeiickas KOHBEHLMS O 3aLumMTe Npas YesioBeka M OCHOBHbIX cBO604,. HayuHbIi

KOMMeHTapuii. - M., 1996; SHTuH M.J1. MexayHapoaHble rapaHTMn npaB YenoBeka:
OnbiT CoBeTa EBponel. - M., 1997; Anekceesa J1.5. KommeHTapuin kK KOHBELMM O 3aLum-
Te NpaBs 4esioBeKa M OCHOBHbIX CBOOOA, U MpakTuke ee npuMmeHeHns / Mop obul. pen.
B.A. TymaHoBa, J1.M. QHTuHa. - M., 2002; beccapabos B.I". EBponeickuii cya no npa-
BaM yesnoseka. - M., 2002; MMyenvHues C.B. MpobnemMbl orpaHnyYeHns npas 1 ceobos
rpaxaaH B YCNoBUSX 0COObIX MPaBOBbIX pexumos. - M., 2005.

15 CM.: BopbkuH B.J. Poccus n KoHctutyums B XXI Beke. Barnsg, ¢ VnbuHku. - M., 2007. -
C. 297.
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KoHcTtutyumm Poccun, KoHeeHuus 1950 ropa obnapaet B
npaBoBol cucteme Poccuiickon denepauynm ctatycom dpe-
hepanbHoro 3akoHa. OHa He mmeeT obLlero npumarta Hag
HaUMOHAaNIbHbIM MPaBOM, HO B CUy NPAMOro yka3aHus KoHc-
TuTyuumn Poccuiickoin depepaumnn obnagaet npuopmuTeETOM B
NPUMEHEHUN B Crlyyae oOHapyXmBLIecs Konansmmn ¢ pepe-
pafbHbIM 3aKOHOM. lMpuyemM obHapyxeHne KoONan3uin, noc-
konbky KOHBEHLUVS M3HA4YaNbHO paccMaTpuBanacb Kak He-
NOCPEeACTBEHHO MPUMEHUMBbIV BO BHYTPUTOCYAAPCTBEHHbIX
OTHOLWIEHMAX akT, BO3/IOXEHO Ha NpPaBONpPUMEHUTENS, TO
eCTb CyA, paccMaTpuBalOLWNin KOHKPETHOE AeN0, a NOHATUE
«denepanbHbIi 3aKOH» creayeT TONKOBATb pPacCLUMPUTENb-
HO, UMeS B BUAY, YTO NPUOPUTET B NPUMEHEHUN KOHBEHLM-
OHHbIX HOPM PacrnpoCTPaHSaeTCsd N Ha NOA3aKOHHbIE HOpMa-
TUBHbIE NMPaBOBbIE aKThl.

CnepoBaTtenbHO, X0Ta dopmanbHO-topnanyeckn KoH-
BEHLUMS HEMOCPEACTBEHHO HE ABNSETCHA MaclwTabom KOHC-
TUTYUMOHHO-CYAEBHON NPOBEPKN WU KPUTEPUEM KOHCTU-
TYUMOHHOCTU TOr0 WUAM MHOrO akTa, pakTUYeCckn OHa UC-
NONb3yeTCHd OTEYECTBEHHbIM MPaBOCYAMEM HE TONIbKO Ans
YyCTaHOBNEHNS Kpyra Haxogawmxcsa nog 3awmnton KoHcTu-
TyuMn npaeB 1M cBOOOA WU BLISBNEHUS UX COAEPXAHUSA ”
npenenoB AENCTBUSA, HO KakK akT, UMEIOLWUA KOHCTUTYLLMOH-
HO-NMPaBOBOE 3HAYEHMNE N B CUy 3TOIO ONOCPEa0BAHHO SIB-
NAWNACA OOGHUM N3 KPUTEPUEB NPOBEPKN KOHCTUTYLNOH-
HOCTW BHYTPUIrOCYAAPCTBEHHbIX HOPMATUBHbIX MPAaBOBbIX
aKTOB.

B cBf13M C 3TUM BaXHO NOAYEPKHYTb, 4TO KPYr rpaxaaHc-
KNX U MONMNUTUYECKUX Npas, rapaHTupyembix KoHcTuTyuuen,
cooTBeTCcTBYeT KOHBEHUMM O 3awmTe NpaB YenoBeka n oc-
HOBHbIX cBOOOA. He aBNsieTCa UCKIIOYEHNEM N NPEAYCMOT-
peHHoe KOHBeHUMEN 3anpeweHne pabcTBa, KOTOPOE XOTH
NPSAMO N HE YNOMSAHYTO B KOHCTUTYLMN, HO BbITEKAET U3 pP4a-
[a ee NOoJIOKEeHUN 1 BCero ayxa.

Otclona, BO-NepBbIX, CreayeT BbIBOA, O COrNacoBaHHOCTU
KaTtanora rpaxzaaHCkux u noamMTUYeckmnx npae u cerobon ye-
noBeka n rpaxpgaHuHa, npegycMoTpeHHbiXx KoHcTutyumen
Poccuiickoin depgepaumm, ¢ ycTtaHOBNEHHbLIMK B EBponeiic-

AkTyasnbHble NPO6EMbI KOHCTUTYLIMOHHOIO NpaBoCcyaust
KOW KOHBEHUWW CTaHOapTaMmne, BO-BTOPbIX, OTKA3 OT nartep-

HaJIMCTCKOro BUAEHUS B3aMMOOTHOLLUEHUI rocypgapcTea u
nnyHocTn B KoHcTutyuum Poccuiickonn bepepaunm npenon-
penensieT MeCTO U POJib NPaBOCYAMNSA B KOHCTUTYLMOHHOM CUC-
Teme kak Bnactu n rnaBHOM rapaHTMn NpaB YeloBeKa 1 rpax-
OaHMHa M cnocoba obecneyvyeHUss UX HENocpPenCTBEHHOrO
nencrtemns. 3Tum obycrnoBneHa MU TEHOEHUUS K BO3pacTaHUIO
ponu cyga B yNPOYeHUM B3aUMOAENCTBUS MeXOy HaunoHasb-
HOW N MeXOyHapoaHOW NpaBoOBLIMM cucTEMamMun, B obecneye-

16 Oco60 NpPKU 3TOM HEOBXOAMMO CKa3aTb O TOM, YTO B COOTBETCTBUM C YaCTbiO 2 CTaTbk
20 KoHCTUTYummn «cMepTHast KasHb BNpeab A0 ee OTMEeHbI MOXET yCTaHaBMBaTbCs pe-
[epanbHbIM 3aKOHOM B Ka4eCTBE UCKITIOYNTENbHOM Mepbl Haka3aHWs 3a 0C000 TSXKNE
NPecTynaeHns NPOTUB XN3HW MPU NPeAoCTaBeH 06BMHAEMOMY NpaBa Ha PacCMOT-
peHune ero aena cynoMm C yHacTMeM NPUCSXKHbIX 3acenareneit». Poccusa 16 anpens 1997
roga nognvcana, Ho 4O HacTOSILLEro BpeMeHu He patuduumposana Mpotokon N 6 k
KoHBeHUMM, cnepoBartesnbHO, He MpuHaia Ha cebs 0693aTenbCTBO O MOSTHOM 3anpeLle-
HUWM CMEPTHON ka3HW. OHa, oAHaKo, B CUNY N3BECTHOrO pelleHnst KOHCTUTYLIMOHHOrO
Cyna He MOXeT NPUMEHATLCSH, BO BCAKOM criydae A0 GOPMUPOBaHUS Cyaa NPUCSKHbIX
BO Bcex cybbekTax Poccuiickoin depepaumu, Bkiiovas YeueHckyto Pecnybnuky. Cm.:
MoctaHoBneHne KoHcTtutyumoHHoro Cypa Poccwuiickoin ®depepaumm oT 2 despanst
1999 ropa N 3-M / C3 Pd, 1999, N 6. C1.867. YkasaHHas NnpaBoBas Nno3uums nonyyunna
noateepxaeHvie n B noctaHoBneHun KonctutyumonHoro Cyna Poccuiickoni depnepa-
umm ot 6 anpens 2006 roga N 3-I. Cm.: C3 P®d, 2006. N 16. CT.1775.

CnepnyeT MeTb B BUAY U TO, 4TO KOHBEHLIMS MPefyCMOTPEHHbIE E10 NpaBa AeNUT Ha: ab-

COJIIOTHbIE (6e3yCNOBHbIE) — MPABO Ha XW3Hb, 3aMpeThl HA CoAepPXaHne B HEBONE, MbIT-
KW, MPUHYANTENbHBIA TPyA, 06paTHYO CUy YrOJIOBHOrO 3aKOoHa; Npasa, Nosb3yloLme-
CSl NOBbLILLEHHOW, HO HE aBCOJIIOTHO 3aLMTOM, — NPABO Ha CNpaBea/IMBOe Cyaonpon3-
BOACTBO, MPABO HA YBaXEHWE YaCTHOW N CEMENHOM XN3HW, CBOO6OAA BbIPaXEHNS MHE-
HWS; OCTaNbHblE NPaBa, MNOMb3YIOLLNECS 3ALUUTON 6oNee HN3KOro YPOBHS. KOHCTUTYLMS
Poccuu, B Lenom Bocnpon3seas ykasaHHyto knaccubukaumio, npeaycMoTpena, 4To He
TOJIbKO NEepeYncneHHble, HO U MHOTMe UHble nNpaea (ctatbu 20, 21, 23 (yacTb 1), 24, 28,
34 (4acTb 1), 40 (yacTb 1), 46-54) He noanexar orpaHMYeHNIO Aaxe B cryyae 4pe3Bbl-
YaHOro MNONOXEHUS!, TO ECTb OTHECNA 3TW Npaga K YUCy abCOMOTHbIX Unu 6e3ycnoB-
HbIX.
TeMm camMbIM, C OHOIM CTOPOHBLI, YacTb 2 cTaTbn 20 KoHcTuTyumm Poccuiickoii depepa-
UMM J0MyCcKaeT CMEPTHYIO Ka3Hb BNpedb OO €€ OTMEHbl B KA4eCTBE UCKTIOHNTENbHOM
Mepbl HaKa3aHusi, C APYro CTOPOHbI, YacTb 3 ee CTaTbh 56 OTHOCUT NPaBO Ha XWU3Hb K
4yucny abCoNoTHBIX NPaB. YTo 3TO — 3anporpamMMmnpPoBaHHbI camoit KOHCTUTYumel He-
LONMNIA «CPOK XN3HW» 4acTh 2 cTaTbh 20, 3bsATUE 13 aBCOSIIOTHOM NPUPOALI NpaBa Ha
XWN3Hb, 06YCNIOBNEHHOE NepexXMBaeMbiM CTPAHON NEePUOAOM PasBUTUS U MacLLTabaMun
NPecTynHOCTW, JNIOrMYeckoe v lopuanyeckoe NnpoTMeopeyme? HesaBucumo ot oTBeTa
Ha NOCTaBJIEHHbIN BONPOC, OTCIOAA BO BCSKOM Clly4ae creflyeT, 4To npobnema patudu-
kauum MNpotokona N 6 k ECHIM 06 oTMeHe CMepTHOM Ka3HN MMEET HE TOJbKO MeXayHa-
POAHO-NPaBOBOW, HO W OTYETIMBO NPOSBASIOLMIACA KOHCTUTYLMOHHO-NPaBOBOW ac-
nekT, Tpebyowmin BHUMaHua n yyeta. Cm.: Mopuiakosa T.I. Poccuiickoe npaBocyave B
KOHTeKcTe cynebHon pedopmsl. - M., 2004. - C.152-157. YMECTHO OTMETUTb, 4TO NPO-
eKT cooTBeTCTBYIOLWEero PenepanbHOro 3akoHa 0 paTudukaumm ykadaHHoro NMpoToko-
na MpesunpeHtom Poccuiickoii Pepepaummn BHeceH B MocymapcTBeHHyio Aymy Poc-
cuiickoii Penepaumn 6 asrycta 1999 roga.




Koucruryuuonnoe MPABOCYAUE - 4(38)°07

HUM BCe Boslee akTMBHOIO BXOXAeHUS Poccum B MexayHapoa-
HOe NpaBOBOE NPOCTPAHCTBO, B TOM 4uC/le B NpaBOBOE None
EBponblit.

Mpobnema KOHCTUTYLUMOHaNn3auMnm B3anMoaencTBns Ha-
LMOHANIbHOW N MeXOyHapOAHO-NPaBOBOM CUCTEM, pa3yme-
eTcs, He CBOAUTCSH K TOMY, 4TO, K npumepy, KOHCTUTYUMOH-
Hbin Cyn BNpaBe pa3pewartb gena o coorsetcTBun KoHcTu-
TYUMU HEe BCTYMUBLLUUX B CUY MeXAYyHapOoOHbIX OOroBOPOB
Poccuiickon depepaunn. MexayHapoaHoO-rnpaBoBOWM acnekT
NPUCYTCTBYET Npu pa3pelleHnn KOHCTUTYLUMOHHbIM N ApYrn-
MW BbICLULMMU CyAaMn MHOTUX ApYyrux aen, npeameTom KoTo-
pbiX HE ABNSAIOTCA caMuU MexAayHapoaHble Aoroeopsl. B npa-
Bocyamun Poccuu ytBepauncsa noaxon, korga obwenpuaHaH-
Hble MPUHLWMbLI U HOPMbl MEXAYHapPOAHOro npasa UCrosb3y-
loTca B KayecTBe obpasua, coobpasysicb ¢ KOTopbiM B Poc-
CUIACKOM rocyaapcTBe OCYLLEeCTBASAOTCSA npaBa U cBobonbl
yenoBeka W rpaxgaHuHa, 3akpenneHHble KoHcTuTyumnen. B
4acTHOCTWN, MeXAyHapOoAHO-NpaBOBas aprymeHtauums Uc-
nonb3yeTcs cygamm Tposikum obpas3oM: B KayecTBe A0MN0J-
HUTENbHOIro A0BOAA B NOJIb3y CBOUX NMPAaBOBbIX MO3ULIVIA, Bbl-
pabaTbiBaeMbiX Ha ocHOBe KOHCTUTyuun; ana pasdbsaCHEeHUs
CMbICNa 1 3Ha4YeHUss KOHCTUTYLMOHHOIO TeKcTa; N4 BbisBne-
HUS KOHCTUTYLUMOHHO-MPABOBOro CMbiC/la MPOBEPSAEMOro 3a-
KOHa MM ero HOPMbl, TO ECTb KOHCTUTYLMOHHOIO MCTONKOBA-
HMUS 3aKOHA U ero NPMMeHeHnst B COOTBETCTBUN C TakUM UC-
TosikoBaHMeM. B aToM nocnegHem cnyyae peydb 4acTo MOET O
npoBepke afgekBaTHOCTU MeXAyHapoAHO-NpaBOBbIM 00s3a-
TenbcTBamM Poccum KOHKpeTmsauum 3akoHogaTesemM Mmexa-
HM3Ma peannsaumun Npae YesnoBeka, BKJloYas yctaHaBnmBae-
Mbl€ UM 3anpeTbl N OrpaHNYeHns.

BbipabaTtbiBasi ¢ MICNOJMIb3OBAHMEM MEXOYHApPOAHO-NPaBo-
BbIX apryMeHTOB NpaBOBble N03MLUMKN, HOCSALIME 0OLLNIA Xapak-
Tep n obasaTenbHble AN CyA0B, APYrNX roOCy0apCTBEHHbIX Op-

17 Cm.: 3opbkuH B./[]. HauyoHanbHble MHTEPECH!, COBPEMEHHbIN MUPOMOPSAOK U KOHCTU-

TYLIMOHHAs 3aKOHHOCTb // PenepanbHblii CIPABOYHUK: MONUTMKA, 3KOHOMUKA, YnpaBs-
nexue. - M., 2005.; OH xe. Ponb KoHcTuTyumoHHoro Cyaa Poccuiickon denepaunv B
peanu3aummn KoHBEHLMN O 3aLumTe NpaB YenoBeka N OCHOBHbIX CBOGOS, // IMnnemeH-
Taums pewennin EBponenckoro cyga no npaeam YesnoBeka B MPakTUKe KOHCTUTYLIMOH-
HbIX CyA0B cTpaH EBponbl: CO0pHUK Aoknaaos. - M., 2006.

AkTyarnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NpPaBoCyaust

raHOB W OOJ/KHOCTHBIX MWL, BbiCLUME CyAbl TEM CaMbIM He
TONIbKO peanmayloT KOHCTUTYLMOHHOE MNoJlIoXeHne 06 obLen-
PU3HAHHbBIX MEXAYHApPOAHO-MPAaBOBbIX MPUHLMUNAX U HOPMaX
KaK MHTerpajibHon 4acTu POCCUNCKOWN NPaBOBOWN CUCTEMbI, HO
M yTBEPXAAT nNpu3HaBaemble M paspensemble Poccuen
NPUHLMNBI U HOPMbI MEXAYHAPOAHOrO NpaBa B KA4eCTBE BaX-
HOrO KpUTEPUS, KOTOPOMY AOMXKHO COOTBETCTBOBATb 3aKOHO-
[aTenbCTBO N NpakTuka CyA0B U MHbIX MPaBONPUMEHUTENEN S,

B cBa3n ¢ atum npo6nema Cy,El,e6HOI'O npeueaneHTa ceroa-
HA — 9TO He TONbkO 06nacTb Teopun npaea m IOPULANYECKON
Haykun, HO, HaANpPoTuMB, oaHa U3 KapAunHalibHbIX npo6neM COB-
PEeEMEHHOro rnpaea — n B CMbICJi€ NPaBOTBOPHECTBA, N B CMbIC-
ne npasonpuMeHeHus. Knaccmyeckue ans npowwaoro npenc-
TaBJiIeHNA, OCHOBaHHbIE Ha NMPOTUBONMOCTaABNEHNN ABYX NPaBO-
BbIX CUCTEM — KOHTUHEHTaNIbHOM 1 0bLLEro npaea — He oTBe4va-
IOT HN COBPEMEHHbLIM peasinam, H1 onmnparnwmmca Ha HAX NOoT-
pe6HOCT9|M npaBoBOW MogepHusdaunm: «Mbl aBnsgemcs cemae-
TENSAMU MOCTEMNEHHOM KOHBEPreHuun ABYyX MNpaBOBbIX CUC-
TEM»19,

MHbIMKN cnoBamu, peweHns EBponeiickoro cyga no npaBam
yenoBeka He «MPOCTO» NPaBOMNPUMEHUTENbHbIE aKThl, @ UCTOY-
HUKWN npaBa, OKa3blBalWMe HENOCPEACTBEHHOE, MPUYEM
BECbMa CYLLECTBEHHOE BANSHME HA NPaABOTBOPYECTBO U Npa-
BOMNPUMEHNTENBHYI NpakTuky Poccun. NHTerpaumsa cyneb-
HOW cucTemMbl Poccumn B MmexayHapoaHoe cyaeinckoe coobule-
CTBO M MHTEPHaUMOHaNM3auusa BHYTPUroCcyaapCTBEHHOrO pe-
rynupoBaHusa TpebyloT Takxe nepecmMoTpa OTeYecT-BEeHHO
NpaBOBOW OOKTPUHON yCTapeBLUMX NpeacTaBneHnii od nctou-
HMKaxX POCCUICKOro npaea 1 poaiv B HEM NMPeLEaEeHTOB.

18 NoppobHo cMm.: TuyHoB O.U. KOHCTUTYUMOHHLIN Cya Poccuiickoin depepaumun n mex-

AyHapoaHoe npaBo // Poccuiickuii exxeroaHuk mexayHapogHoro npasa. 1995. CM6.,
1995; OH xe. O ponvn KoHBEHUMK O 3aLuMTe NpaB YenoBeKka U OCHOBHbIX CBOOOA U pe-
LeHuit EBponeiickoro cyaa no npaesam yesnoseka B npaktmke KoHctutyunonHoro Cyna
Poccuiickoin denepaummn // KOHCTUTYLMOHHOE NpaBo: BOCTOYHO-eBponenckoe 0603-
penmne. 2001. N 3; Anekceesa J1.5., Xyrikos B.M., Jlykawyk U.N. MexayHapoaHble
HOPMBbI O NPaBax YesioBeka 1 NpMMeHeHre ux cygamu. - M., 1996; Butpyk H.B. MNpaktu-
ka KoHcTtutyumoHnHoro Cyna Poccuiickoii @enepaunn B KOHTEKCTe aeinctems KoHBEH-
umm «O 3awmTe NpaB 4enoBeka U OCHOBHbLIX cBoGon» // Poccuiickoe npaBocyame.
2006. N 3.

19 3opbkuH B.[. Poccusi n KoHctutyums B XXI Beke. Barnsg ¢ Unbukku. - M., 2007. -
C.114.
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B yacTHOCTU, HNYEM MHBIM, KaK TEOPETUYECKNM Hacneau-
eM, [0CTaBLUMMCSH OT MPOLUION 3MNOXM U OTPaxKasLUMM NMEH-
HO ee IPUANYECKUE peanun, MOXHO O0OBSCHUTbL yTBEpXAe-
HMe, YTO «C No3uumini obuen Teopun npaea cyaebHble pelle-
HUS MOryT coAepxXaTb TONbKO akTbl TOJIKOBAHUS MPaBOBbIX
HopMm». OTClo4a — pacnpoCTpaHeHHasi, HO He COOTBETCTBYIO-
wasa OEenCTBUTENbHOCTU OUEHKa pelleHur cynos: «Ha Haw
B3rnsan, cyaebHole peweHus nioboro cyna, B Tom yncne Espo-
nenckoro cyga no npasamM 4YesloBeka, B CUy OObEKTMBHOWM
npaBoBOV HEOOXOAMMOCTU pas3feneHns 1 B3aMmoorpaHuye-
HWA OpPraHoOB rocygapCTBEHHOW B/IaCTU He ABNFIOTCA (He MOo-
ryT U HE OOJIXHbI ABASTbCS) CAMOCTOATENbHBIMU NCTOYHUKAMU
npasa»2'.

Mpexae Bcero owMOOYEH MOSIOXEHHbIA B OCHOBY OAHHOIO
CYXOEHUS TE3NC, KOTOPbIA B CTEPUIN30BAHHOM BUAE MpPenc-
TaBnsieT TEOPUIO U MPAKTUKY KOHCTUTYLMOHHOIO peryanposa-
HUS pasgeneHus Bnacten. B HacToswee BpeMsa NOHATUE pas-
JEeneHns BnacTein paBHO3HAYHO NMOHATUIO UX OPraHN3aLMOHHO-
ro obocobnenusa. CornacHo ctatbe 10 KoHcTnTyummn Poccuiic-

20 Cm. noppo6Ho: borparHosckas M. 10. MpeueneHTHoe npaso. - M., 1993; Iy M1.A Cyne6-

HbI NpeLefeHT Kak UCTO4YHUK npasa / MNog pen. H.M.Mary3osa. - NMexsa, 2003; BepLum-
HuH A.H. CynebHoe npaBoTBOp4ecTBO B Poccun. CpaBHUTENbHO-NPaBOBbLIE ACMNEKThI. -
M., 2004; 3axapos B.B. PeweHusi KoHCTUTYyuMoHHOro Cyna Pd kak MCTOYHMKN KOHCTU-
TyumMoHHoro npasa. - M., 2005; 963eeB b.C. Yenosek, Hapop, rocyapcTBO B KOHCTU-
TyumMoHHOM cTpoe Poccuiickoii Pepepauuyn. - M., 2005; MapyeHko M.H. CynebHoe
nNpaBOTBOPYECTBO U cyaeickoe npaso. - M., 2007; n ap.
Epios B.B., Epiuiosa E.A. CoBpeMeHHble NpobnemMbl MexayHapoaHoro npasa // Poc-
cuiickoe npasocyame. 2006. N 2. - C. 21. YMECTHO OTMETUTb, Y4TO AaxXe B TOT UCTOPU-
Yeckuin nepuod, C KOTOPbIMU COOTHOCSTCS B3rsAbl aBTOPOB LMTMPYEMON CTaTtbi,
npaBoBefeHVe He ObINo eAMHO B OTPULLAHMM 32 akTaMK Cy0B NPaBoobpasytoLLLero xa-
paktepa. CM.: BunbHsiHCckmii C. /. 3Ha4yeHne cyaebHOM NpakTuKn B rpaxaaHckoM npa-
Be // YueHble Tpyapl BUIOH. 1947. Buin. IX.

ﬂ,OMMHMpmeMMM, OAHako, 6blnn no3viunn, npegonpepgensswnecd ycraHoBkamu
A.A.BbllunHckoro: «CoBeTCKuin cya, He co3aaeT HoBOro npasa. COBETCKMNE CyabM HE 3a-
KoHopatenu». (BbiwmHckuii A.5. O4epk COBETCKOro cymoycTtponcTtea. - M., 1939. -
C.8), KoTOpble Ha MHOIME roApl BNepes, «3akpbliv» AaHHOE HanpaBneHne HayyYHbIX UC-
cnenoBaHuin cynebHoro npaBoTBopyecTsa (cMm.: BepetwarmuH A.H. CypebHoe npaBoT-
BopyecTBO B Poccun. CpaBHUTENBHO-NPaBOBOE MccnenoBaHue. - M., 2004; Kocona-
nos M.®. CynebHas BNacTb B KOHCTUTYLIMOHHOM cTpoe Poccum / Mopg, pen. 6.C.063e-
eBa. - Capatos, 2005). HO yxe B KOHLE NATUAECATLIX FOA0B OTEYECTBEHHOE MNPaBOBE-
[eHne BHOBb BEPHYJ/IOCh K 3TOl npobneme. HYTo e kacaeTcs IopuanNHeCKO NPakTuKkm,
B Heli Bceraa «cynebHblii npeLeneHT n cyaebHoe NpaBoOTBOPYECTBO CYLLLECTBOBAN,
NPUKPbIBas CBOE ObITUE PasfiMyHbIMK fieranbHbiMu dopmammn». MapteiHiuk E., Kono-
konosa 3. MNpeLieneHTHOE NPaBo: OT COBETCKOW MAEO0NOrNM K MeXAYyHapOAHOWM NpakTu-
ke // Poccuiickas toctuums. 1994. N 12. - C.20.

2

AkTyarnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NpPaBoCyaust

ko depepaumm pedb He MOET O CYLLLECTBOBAHUM TPEX pPasnmny-
HbIX BNlaCTeEN, OeNCTBYIOLWMX N30IMPOBAHHO ApYr OT gpyra. [o-
CyLapCTBEHHad BfacTb €4uHa, HO PyHKUMM ee — 3akoHopja-
TenbCTBO, yNpaBJ/ieHne N NpaBocyame — OCYLECTBAAIOTCA pas-
JNINYHBIMW OpraHamm, Kax bl U3 KOTOPbIX MOXET BbIMOJIHATL U B
npaxkTuKe POCCUMNCKOro KOHCTUTYLMOHaNU3Ma U KOHCTUTYLLMOH-
HOW NpaKTUKe NHbIX FTOCYAAPCTB LENCTBUTESNIBHO BbINMOJIHAET OT-
JefbHble MOJIHOMO4YNSA, C TOYKM 3PEHUdA KJ1IaCCUYECKUX N4
NPOLUIOro NpencTasieHnii 0 pasaeneHnn Bnacten Bxoaswmne B
KOMMEeTEeHUMIO ApYyrux opraHoB.

MHbIMN cnoBamMu, KOHCTUTYLMOHHBIA NPUHLKUN pa3faeneHuns
BflacTel, BONPEKM NMONbITKe ero abcontoTmaaunm, He Npenar-
CTBYET pacnpefefnieHno HEKOTOPbIX Nnpas, B CUY UX lOpuan-
YeCckoW NpMpoabl NPUCYLWMX OOHOW U3 BacTen, Mexay opra-
Hamu gpyroi BnacTtu. HanpoTtue, nonobHoe pacnpeneneHne
CNYXMUT rapaHTuUen OT paspbiBa MexXay BnacTsaMu, cnocob-
cTByeT GOpMMPOBAHUIO OENCTBUTENBHOIO paBHOBECUS Bnac-
TEN N ABNAETCH 4aCTbl0 KOHCTUTYUMOHHOINO MexaHm3ma ux
B3aMMOAENCTBUSA, a B HONEe LUMPOKOM COLMANBLHOM MiaHe —
CTabuNbLHOCTM rocyfgapcTBa U paLnoOHaNbHOCTU ero opraHu-
3aumunz,

MpounTUpPOBaHHLIN TE3UC, aBnAWMUNCS pednekcuen
HEKPUTUYHOrO MO3UTMBM3MA, BbICTYNAaBLUEr0 B HeOallekoM
NPOLLIOM AOMUWHAHTOM NPaBONOHNUMAHUSA, BCTYNnaeT CerogHs
B KOJIJIM3UNIO C EBPONENCKON N OTEYECTBEHHON KOPUANYECKO
NpakTuKoi. Peyb He TOIbKO O TOM, YTO MpeLedeHTHbIN xa-
pakTep CBOUX pPeLleHnn MHOrokpaTHO noadvyepkmeann EBpo-
nenckum cyp no npasam yenoseka n KOHCTUTYUMOHHBLIN Cya
Poccuiickon ®enepaummnz. OHa NPOTUBOPEYUT U AENCTBYIO-

wemy 3akoHogaTenbcTBy Poccuiickon depepaunn.
B wacTtHocTM, B ®enepanbHOM 3akoHe oT 30 mapta 1998
roga o patudpukaumm KouseHumm 1950 ropga yctaHaBnmMBaeT-

22 Cm.: 963ees b.C. Yenosek, Hapop, rocyapcTBoO B KOHCTUTYLIMOHHOM CTpoe Poccuiic-

kol Pepepauuu. - M., 2005. - C.401-403.

23 Moppo6Ho cm.: Je CunbBua M. MpeueneHTsl EBponeickoro cyaa no npasam Yenose-
Ka. PykoBogsLume npuHumMnbl cyaebHoM NpakTukun, oTHocsALWwelcs kK EBponeinckom KoH-
BEHLMM O 3alLMTe NpaB YesnoBeka 1 OCHOBHbIX cBo6oA. CyaebHas npakTtuka ¢ 1960 no
2002 r. CI16., 2004; Jlazapes J1.B. MpasoBble no3numnn KoHcTUTyumoHHoro Cyaa Poc-
cum. - M., 2006.
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cs, 4To «Poccuitckaa Penepaums B COOTBETCTBMU CO CTaTbEN
46 KoHBeHUMM Npu3HaeT ipso facto n 6e3 cneumansHOro cor-
naweHunsa opuconkumio EBponenckoro cyna no npasam 4ersno-
Beka 06a3aTenbHOM N0 BONPOCaM TOKOBAHUS N MPUMEHEHUS
KoHBeHuMn 1 MNMpOoTOKOJI0OB K HEN B CliyYasx npeanonaraemoro
HapyweHus Poccuiickon depepaumer NOAOXEHWA 3TUX [OMO-
BOPHbIX aKTOB, KOrga npeanofiaraemMoe HapylleHue UMerno
MECTO MOCne Ux BCTYNEHUS B AENCTBUE B OTHOLWEHUN Poc-
cuickon Pepepaunm». OTCloaa B TOM YMCNE CNEAYET, 4TO yKa-
3aHHbIN PepepanbHbll 3aKOH HEABYCMbIC/IEHHO MPU3HAET yC-
TaHOBMBLUEECSH NpPeLefeHTHOE NPaBo, KOTOPbIM PYKOBOACTBY-
etca EBponencknin cyn,; oaHHbIM 3aKOH MOXHO paccMmarpuBaTb
Kak TpaHCHOPMaLVOHHbIN aKT, COrNMacHO KOTOPOMY He TOJIbKO
KoHnBeHuns 1950 roga, HO n npeueneHTol EBponenckoro cyaa,
CNOXUBLUMECH B MPOLECCE €€ TONKOBaHUS N MPUMEHEHUS,
0653bIBalOT POCCUIO MU BMEHSIOTCA B Ka4eCTBe 0653aTesbHbIX
BCAKOMY NPaBONPUMEHUTENIO.

B aTom nocnegHem cny4vae peyb Kak pas ngert o Tak Ha3bl-
BaeMbIX €BPOMNENCKUX CTaHgapTax, KOTopble B AAaHHOM ac-
nekTe npeacrtasnsoT cobon Hopmbl KoHBeHumn 1950 ropa
(nepeyeHb npaB M cBobon; obaA3aTenbcTBa rocynapcrTs-
Y4aCTHMKOB MO WX MNPU3HaHWIO U 0BecnedYeHnto; HopMaTmuB-
HOe cojepXaHue, TO eCTb COCTaB MPaBOMOYUIA; YCNOBUSA
NONb30BaHUS, BKOYAA AONYCTMMbIE OFPaHUYEHUS U 3anpe-
Thl, MEXAHU3M CyAeOHON 3aLWmnThl, KaK OHU MHTEPNPETMPOBa-
Hbl peweHuamn EBponenckoro cyna, nmewowmmn npeuene-
HTHbIN XapakTep, U B CUNly 3Toro obuweobs3aTenbHble A
BCEX Y4ACTHUKOB 9TOro A0orosopa 3HavyeHne. IMeHHO B 3TOM
3aKJ1lo4aeTCcsd CMbICN Pas3bsACHEHUS, COAepXallerocsd B yno-
MSHYTOM nocTtaHoBneHuun MNnenyma BepxosHoro Cyga Poc-
cuinckon depepaumm ot 10 okTa6psa 2003 roga: npumeHe-
HWe cypamum obuwein pucamkunm KoneseHuunm 1950 ropa
«[0JIXXKHO OCYLWLECTBAATLCSA C Y4€TOM npakTukm EBponencko-
ro cyna no npasam 4esioBeka BO nsbexaHune noboro Hapy-
weHua KoHBeHuMM O 3awmTe npaB 4esioBeka M OCHOBHbIX
csobon».

HecoMHeHHO npeueneHTHOe 3HadveHne pewweHnin KoHeTn-
TYUMOHHOIO U Apyrux BbiCcWwnx cynoB Poccuiickon Pepepa-

AkTyasnbHble NPO6EMbI KOHCTUTYLIMOHHOIO NpaBoCcyaust
unmnz, CerogHs 9TO He TOJIbKO HAy4HbI TE3NUC, HO U NONYYMB-

WA OTpaXxeHue B 3akoHoaaTenbCcTBe, B YacTHocTun Pepne-
panbHOM KOHCTUTYUNOHHOM 3akoHe «O KoHCcTuTyunoHHom Cy-
ne Poccuiickon degepaunm» B ero nHtepnpetauum KoHcTu-
TyunoHHbiM Cynom, ¢akT, oTpumuaHue KOToporo Bce 6onee
npuobpeTaeT xapakTep aHaxpoHnamazs. [lpyroe neno, 4to cy-

0eOHbLIN NpeueneHT, NMpoucTekawWwun U3 npuHuMna stare
decisus, B OykBa/lbHOM MepeBOAe O3Ha4yallWeM «CTOATb Ha
peLeHHOM», MOCKObKY OH MPOM3BOAEH OT TOJIKYEMOIO CyA0M
nMcaHoro npaea, NPON3BOAEH OT MHTEPNPETUPYEMON HOPMBbI.

OTciopa cnenyeT, YTO B Mepapxmm UCTOYHUKOB Npasa npe-
LedeHT HaxOoAUTCS Ha TOM Xe YPOBHE, YTO 1 TOoJIKyemMas HOp-
Ma. B yacTtHoCTM, npeueneHTbl, CO30aHHbIE MYTEM TONKOBA-
HUS KOHCTUTYUMU, CTAHOBATCS MO CYLLECTBY 4acTbio CaMoOM
KOHCTUTYUMN; TOYHO TaK Xe NpeueneHTbl, co3faBaemMble
KOHCTUTYLUMOHHbIM TOJIKOBAHMEM 3aKOHOB, CTaHOBSATCH
4acTbl0 MHTEPNPETUPYEMBIX 3aKOHOB. B cuny atoro cyneb-
Hble MpeueneHTbl HEe 3aHMMalT 0coboro MecTa B nepapxm-
4YeCKOM CUCTEME MCTOYHUKOB MpaBa, OHU MPUCYTCTBYIOT Ha
BCEX YPOBHSX Mepapxun, 3aHUMaEMbIX MICTOYHUKAMM NUCAHO-
ro npasasz.

Mpn 3TOM 3akoHOAaTeNnb obnagaeT AOCTATOYHO LLUMPOKON
ONCcKpeunen B OTHOLIEHUW NMPeLeageHToB, NOCKOJIbKY OHUN He-
pas3pbiBHbI C aKTOM, TOJIKOBaAHMEM KOTOPOro co3gaHbl. Mck-
JIlo4eHne COCTaBAAT npeueneHTbl TonkoBaHUa KOHCTUTY-
U1n, NX OTMEHa BO3MOXHAa NyTeM HoBauum camomr KOHCTUTy-
UM, TO €CTb BHECEHUS B HEE M3MEHEHUN N AO0NONHEHUN.
Bo3mMoxHO n3meHeHue npeueneHta n camum Cyaom, noc-
KOJIbKy 9TO OOYCNOBNEHO «MOWUCKOM MpaBa» unu Heobxoam-
MOCTbIO aKTyann3aumm KOHCTUTYLMOHHLIX MOJNIOXEHWUN, OCY-

24 CMm.: MapyeHko M.H. Cyne6Hoe npaBoTBOPYECTBO 1 cydeinckoe npaso. - M., 2007. - C.

365-445.

25 NlaHHbI dhakT Bce 60siee 0CO3HAETCH NPAKTUKYIOWMMM CyabsiMu. CM., Hanpumep: Je-
mugos B.I1. O ponu n 3HavyeHnn noctaHoBnennin BepxosHoro Cyna // BionneteHb Bep-
xoBHoro Cypa P®d. 1998. N 3. A B.M. JlebeneB nuwwieT o HeoOX0AMMOCTU neranmaaummn
He TOJIbKO NPaBOMNPUMEHUTENBHOW Y HAA30PHOKN, HO U NPaBOTBOPYECKOM DYHKLIMM Cy-
nebHoii Bnactn. Cm.: Jlebenes B.M. CynebHast BnacTb B COBpemMeHHo Poccun: npob-
NeMbl CTaHOBNEHWs 1 pa3suTus. CM6., 2001.

26 Cm.: BepHam Yunbsim. Mpasosasi cuctema CLUA. 3-i1 Bbinyck. - M., 2006. - C. 108.
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LEeCTBNSAEMOM, B HaCTHOCTU, NYTEM Tak Ha3bIBAEMOI0 3BOJIIO-
LMOHHOIO TOJIKOBAHUS.

Takum obBpasom, NpsMbIM AENCTBUEM N HEMNOCPEACTBEH-
HOM NMPUMEHUMOCTbIO obnapaeT He Tonbko KoHBeHumsa 1950
roga v NPOTOKOJIbl K HEN, HO N NpeLueaeHTHaa npakTuka EBpo-
NMnemnckoro cyga no npasam 4yesnoBeka. Poccuinckme cyabl, 0c-
HOBbIBasi CBOW BbIBOAbI HA HOpMax KOHCTUTyUMU 1 3aKOHa, B
npaktnke EBponenckoro cyna HaxogaTt AOMNONHUTESNbHbIE O0-
BOoAbl B 060CHOBaHME COOBCTBEHHOW NpaBoBOW No3uumn. NH-
TepHauMoHannsaumsl oTe4eCTBEHHOIro npasonopsaka obyc-
naBnvBaeT BbiiBEHNE MNOAJMNHHOIO CMbICNa KOHCTUTYLIMOH-
HOW NN NHON IOPNONYECKON HOPMbI B CUJTY MPAMOTO BesieHUs
KoHCTuTYyummn c yuetom o06W,EenpmM3HaHHbIX MPUHLMMIOB U HOPM
MeXOyHapoaHOro npasa n MexayHapoaHsix 4orosopos Poc-
cuiickon Penepaunn. HECOMHEHHO OpUEHTUPYIOLLEE 3HAYe-
HMe nosunuui EBponenckoro cypa nfiss HOPMOTBOPYECKOro
npouecca 1 NnpaBonpMMEHeHNs. ITO O3HAYAET, YTO OTEYECT-
BeHHas cynebHas cucTema BHOCUT CYLLECTBEHHbIN BKIag B
roOMOreHn3aumnio rymaHmMTapHoOn COCTaBlSAOLEN POCCUNCKO-
ro npasa Kak 4acTu e4ANHOro eBPONENCKOro NPaBoBOro nosg,
ocHoBaHHoro Ha KoneseHuun 1950 ropa.

OpHako ykasaHHas roMoreHmsaums poCCUMCKOro npasa,
TO €CTb pa3BUTME B HANPaB/EHUN BOCNPUATUSA, YTBEPXAEHUSA
N 3aWwmThl 06LLEEBPONENCKMX UM BCEMUPHBLIX CTAHAAPTOB,
He TpebyeT oT Poccum oTkasa OT COOCTBEHHbIX KYJIbTYPHbIX U
HauMOHasNbHbIX MPaBoOBbIX Tpaguuuin. ABTopbl KoHBeHU UK
1950 ropa opmMeHTUpPOBaNNChb NPEeEXOe BCEro Ha Te rocyaap-
CTBa, KOTOPbl€ M3HAYanbHO NognucbiBann aToT akT. OTCcoaa
ykazaHue Ha «obwiee Hacnegme» rocynapcTB-yY4aCTHUKOB,
KOTOpoe camo Nno cebe He ABNASETCH 3aCTbIBLUEN CUCTEMOI
naen n NPUHLMNOB, N Mbl €4Ba I MOXEM paccMaTpuBaTtb Ce-
065 B Ka4eCTBe «HacnegHMKOB NepBol o4yepenun». EBponeic-
KM KOHCEHCYC Kak efuHasa eBporenckas cuctema 3awmTbl
npaB 4yenioBeka, KOoTopad npeanonaraet O4MHaKOBbIA YypPO-
BEHb 3alUNTbI BO BCEX rOCyAapcTBax-y4yacTHuUkax KoHBeHuum,
cknaabiBancs NOCTENEHHO U MO3TANHO?’. 9TOT NPOLLECC HENb-

39 cYMTaTb 3aBEPLUEHHbIM eLlle U NOTOMY, YTO pelleHne ob
mmnnemeHTaunn KonseHuum 1950 roga B cUCTEMY HaLMO-

AKTyaJ’IbeIe I'IpO6J'IeMbI KOHCTUTYLIMOHHOIO npasocyauna

HaNbHOro NPaBonoOpPAAKa MHOMMX MOCTCOLNANMCTUYECKNX IO~
CyAapcTB He CNOCOOHO aBTOMAaTUHYECKN rapaHTUpPOBaThb CXO-
Xue «NoJIMTUYECKUE TpaauLunm, ngeansl, ceobony n Bepxose-
HCTBO npasa», KOTOPblE N COCTaBASIOT OCHOBY «0bLLEero Hac-
nepma» rocynapcTe-y4yacTHUKOB KOHBEHUMU U B KOTOPbLIX €e
npeambyna BMAUT UCTOKM €BPOMENCKON MPaBO3aLLNTHOWN
CUCTEMbI, B CBOIO O4Yepenb saBnaowenca pednekcmen noemn
€BPONenckoro egmMHCTBa, pa3sueaswinxca XXaHom MoHe, Pe-
He KaccaHom, Monem-AHpu Cnaakom, Pobepom LLymaHom,
Anbuunpe e Macnepwun n gp.

B oTnn4ymne oT onbiTa rocyaapCTBEHHO-NPaBOBOro pa3BnTumA
MHOTIUX MHbIX CTpaH, KoHCTUTYuuda Poccuu aBmnnace He pesyib-
TaTOM COUMAsIbHOro, a TakXe MNOJIMTUYECKOro, OYXOBHOMO W
IOPUONYECKOrO Pa3BnUTUA, a IopUaNYEeCKONn MOLENbIO OpraHun-
3aumn U GYHKLUMOHNPOBAHUA COLMYMa, BOCMPUHSABLLETO Tpa-
ONLUMOHHbIE NPUHUMNLI aemMokpaTtunzs, lNMpouecc dopmmposa-

HUA OOHOPOJHOM CO CTpPaHaMM «CTapoi» AeMoKpaTUM Haumo-
HaNbHOI NPaBOBOW CUCTEMbI POCCUM MOXET 3aHATL A0CTaTOY-
HO ANUTENbHbIA Nepuom. B cBA3K ¢ 3TUM KOHBEHLIMOHHOE 3aK-
penneHne obwux ana EBponbl cTaHOapTOB NpasB YesioBeka u
y4actue Poccuiickon denepaunmn B HEM He UCKIIOYaeT 3Ha4n-
TeJIbHYI0 [ANCKPELMOHHYI0 CBOOOMY rocynapcTBa-y4yacTHUKA,
npenonpenensaeMyio ero CyBepeHMTeToM, Ha 4To, UHTepnpe-
Tnpya KoHBEHUMIO 0 3alimTe Npas 4YenoBeka U OCHOBHbIX CBO-
60/, HEOJHOKPATHO B CBOUX peLleHMax ykasbisan Eeponeiic-

27Cwm.: Monrapm Sctep. CTpacbyprckuii cya U eBponenickuii KOHCEHCYC // CpaBHUTENbHOE

KOHCTUTYUMOHHOe o6o3peHne. 2005. N 3. C. 107. HeGe3blHTEPECHO 3aMeTUTb, 4TO,
HanpumMep, BennkobputaHusa, nepson 22 despans 1951 roga patuduumposasLuas
KoHBEHUMIO 0 3aLumTe NpaB YesnoBeka N OCHOBHbIX cBo6oA, A0 14 aHBapsa 1966 rona He
npu3HaBana npaso Ha NoAavy MHAVMBUAYANbLHOM Xanobbl 1 00513aTENbHYIO PUCOUKLNIO
EBponeiickoro cyaa, a npasa, rapaHTupoBaHHble KOHBEHUMEN, He MOrK ObITb 3aLLm-
LLEeHbl B cyAe6HOM NopsiAke COrflacHO ee BHYTPEHHEMY HaLMOHaIbHOMY MpaBy A0 2 OK-
T16ps 2000 ropa. CMm.: SlkoBeHko A.B. BbicTynneHue Ha MexayHapoaHol KoHdepeHLMn
«BnuaHne EBponeiickolii KOHBEHUMN O 3alLMTe NpaB YenoBeka U OCHOBHbIX CBOOOA, Ha
pasBuTUE NPaABOBLIX CUCTEM EBPONEenckux cTpaH». Apocnassb, 28-30 nioHs 2006 r.; ba-
ypuHr buan. Jonrvii nyTe BennkobputaHum K eBponeincknum ctaHgapTam npas Yenose-
Ka: B aBaHrapae v paneko nosaau // Ctanpaptel CoBeta EBponbl B 0651acTy npas Yeno-
Beka nNpuMeHuTenbHo K KoHcTutyumm Poccuiickoih depepaunn: N3bpaHHble npaea. -
M., 2002. - C.29-39.

28 CMm.: 963ees b.C. KoHcTuTyuus. MpaBoBoe rocynapcteo. KOHCTUTYLMOHHbIN Cya,. - M.,
1996; Xabpuesa T.5., YupkuH B.E. Teopusi COBPEMEHHOW KOHCTUTYLMK. - M., 2005.
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ki cyn. OcnabneHne cyBepeHHbIX NpaB rocygapcTea C HEN3-
6exHOCTblO BeaeT Kk ocnabneHnto OTBETCTBEHHOCTM, KOTOPYIO
MeXxayHapoaHoe cooblecTBO MOXeT TpeboBaTb OT nybGnny-
HOMN BfACTU, OCyUleCTBAsOWeEN 3TU npaBa. 'ymaHutapHble
CTaHAapTbl, COrlaCoOBaHHbIE MEXAYHAPOAHbIM COOBLLECTBOM,
MOryT ObITb peann3oBaHbl LWL NPU YCIOBUN, YTO OHU NOAK-
penneHbl OOMXKHOM OTBETCTBEHHOCTbD CaMux rocynapcTs.
Mpobnema, cnegoBaTeslbHO, COCTOUT HE B TOM, YTOObI BOCNpPO-
N3BOAUTb B FOCYAAPCTBEHHOM CTPOUTENIbCTBE U OTEYECTBEH-
HOM npaBonopsake BHeLWHNnE GoOpPMbl, MPUHSATBIE B UHbIX €BPO-
NenckmMx cTpaHax, a ¢ yieToM cybcuamapHoro xapakrepa o6-
LLLleeBpPOMNEeNCcKON ryMaHMTapHon cuctemMsl U MmacwtaboB coT-
pyaHUYECTBaA B UHbIX cHepax MeXroCcyaapCTBEHHbIX OTHOLLE-
HUIA obecnedynTb OOJIKHYIO 3PDOEKTUBHOCTb NPABO3aLLMTHOIO
MexaHu3Mma, BKJo4Yas, K NpMMepy, OpraHn3auntio n gearenb-
HOCTb NPOKypaTypbl, UHCTUTYT cyaebHOro Hag3opa v 1.1., npe-
nycmoTtpeHHoro KoHctutyument Poccuiickon depepaumn.

Globalization, general accepted principles and
norms of international law and legal applica-
tion of Constitution of Russia the
tendencies of humanitarian cooperation

B. Ebzeev

Judge of the Constitutional Court

of Russian Federation,

Honoured Scientist of the Russian Federation,
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Summary

The article describes the legal foundations and practice of
interaction between the Constitutional Court of the Russian
Federation and the Plenipotentiary Representative on Human

AkTyanbHble NPo6eMbl KOHCTUTYLIMOHHOIO NpaBoCcyaust

Rights issues. The Constitutional Court, taking into account
the constitutional legal purpose of the institution of the
Plenipotentiary Representative on Human Rights issues to
which the Parliament delegates some of its review powers,
does not consider it as a mere defender of the citizen submit-
ted a complaint. The office of the Plenipoten-tiary
Representative was established to secure guarantees of state
protection of rights and freedoms of a man and a citizen
(Article 45 of the Russian Constitution, Article 13 of the
Convention on Protection of Human Rights and Fundamental
Freedoms). The Constitutional Court, taking into account the
constitutional basis of the Plenipotentiary Representative's
activities, provides him with an opportunity to initiate a semi-
abstract judicial review of norms, while a citizen may initiate a
complaint only on specific judicial review of norms.
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B. Mup6abaes

3amectutens lNpeacenarens
KoHcTtutyumoHHoro Cyna Pecnybavku Y36ekuctaH

CyneOHbIli KOHTPOJIb 32 KOHCTUTYLLMOHHOCTbIO
HOPMAaTUBHbIX aKTOB, 3allMLLAIOLWNX NpaBa n
cBoOoabl yenoBeka*

Pedopma cynebHom cuctemsl, ocyliectensemas B Pecny6-
nmke Y3bekucTtaH, SBNAeTCd HeOTbeMJIEMON COCTaBHOWN
yacTbio nNpeobpas3oBaHUN BO BCcex cdepax oOWeCcTBEHHON
XN3HU. B roabl HE3aBMCUMOCTU CO3AaHbl OPraHM3auMOHHO-
npaBoOBble OCHOBbI CyaebHOM cucTemMbl, ObINO yCOBEpPLUEH-
CTBOBaHO ee KagpoBoe 1 puHaHCOBOe obecnevyeHne, ycune-
Hbl rapaHTUX cCaMOCTOATENbHOCTU cyael. OCHOBHas Lenb pe-
dOopMbI - NoBbIWEHNE 9PDEKTUBHOCTU CcyaebHON BnacTu B 3a-
LWMTEe NpaB YenoBeKka, LOBEeAEHME €€ A0 YPOBHS, KOTOPbINA CO-
OTBETCTBOBAJ Obl MEXAYHAPOAHBIM CTaHaapTamM. HoBbIM Bax-
HbIM LLArom Ha 3ToMm nyTu ctan Ykas Npe3ugeHTta Pecnybnuku
Y36ekuctaH Mcnama Kapumosa ot 8 aBrycta 2005 roga “O ne-
pefaye cygam rnpaea BblAauyn CaHKUVM Ha 3aK/OYEHUE MOA
CTpaxy”.

Kak M3BECTHO, rnaBHblE HamnpaBfieHUda OasibHEWLero pe-
dopmMupoBaHua n nmbepanmsauumn cyaedbHo-npaBoBOW CUCTE-
Mbl 66111 onpeaenersl MNpe3naeHtom Micnamom KaprmMoBbIM B
ero goknage Ha COBMECTHOM 3acefaHunn 3akOHOOaTEeNbHOWN
nanatel U Cenata Onuii Maxnuca 28 aneapsa 2005 roga. OH
oTMevan, 4TO O4HUM N3 BaXKHbIX BONPOCOB, “KOTOPbIN HEOOXO-
ONMO HaMm pewunTb B 06nactn nmbepanmsauun cyaebHo-npa-

* My6nukyetcs ns Janaxecta “KOHCTUTYLMOHHOE Npasocyane B ctpaHax CHI n Bantuun”.
N 18, 2007.
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BOBOMN CUCTEMBI, - 3TO UCKJIIOYEHNE CMEPTHOMN Ka3HU N3 cuUc-
TeMbl HakazaHun”. laHHaa mepa HanpassieHa Ha 3almTy rnaB-
HOrO JINYHOrO HEOTBLEMNEMOro Npasa 4enoBeka - NPaBO Ha
XN3Hb.

Hawa cTpaHa ngeT K pelueHunto 3Ton 3agayn ¢ nepsBbixX OHEN
CBOEro He3aBMCMMOro pasBuTus. 3a UCTeklne OecsaTb C He-
00NbLLIMM NIET CO AHSA NPUHATUS YronoBHOro kogekca Pecny6-
nnkn Y3bekncTaH KOIMYECTBO CcTaTer B HEM, NpeaycMaTpuBa-
IOLLIX CMEPTHYIO Ka3Hb COKPAaLLLEHO C TpuaLuaTu Tpex Ao AByX:
TEPPOPU3M U YMbILLNEHHOE YOMNCTBO NpuK oTAryamLwmx obe-
ToaTenbcTBax. [1py 9TOM Halle 3aKOHOAATENbCTBO 3anpeLaeT
NPUMEHEHNE CMEPTHOM Ka3HW K XEHLLMHaM, nMuam, He AocC-
Turwum 18 net, u ctapwe 60 net. N BOT Tenepb onpeaeneHx
CPOK OKOHYaTENbHOro peLleHns 4aHHOM 3a4a4u - B COOTBET-
cTBmmn ¢ Ykazom lNpesugeHTa Hawen cTpaHbl Mcnama Kapmmo-
Ba o1 1 aBrycta 2006 roga cMepTHas ka3Hb Kak BUA YrONOBHO-
ro Haka3aHus oTMeHsieTcs B Pecnybnuke Y3beknctaH ¢ 1 gH-
Baps 2008 ropa.

Pedopma He TonbkO KacaeTcs cynoB O6OLEN IOPUCONKLAN
N XO39NCTBEHHbIX CYA0B, HO U NpeanonaraeTt Takxe coBepLue-
HCTBOBaHMe NpPaBoBOro nonoxeHusa KoHctutyumoHHoro Cyaa
Pecnybnukun Y36eknctaH n KOHCTUTYLMOHHOIO Cy0Npon3Bo-
AcTBa B chepe 3almThl NpaB 1 cBobo, Yenoseka.

B cooteBeTcTBUM CcO cTatben 11 [paxpaHCKOro kogekca
Pecnybnukun Y36ekmcTtaH o4HUM M3 cNOCOBO0B 3alnThl rpax-
JAHCKMX NpaB sBAsieTCA HENPUMEHEHNE CYA0M akTa rocyaap-
CTBEHHOr0 OpraHa unuM opraHa camOyrnpaBfieHUS rpaxaaH,
npoTmeopeyalero 3akoHy. OgHako A0 3TOro cypn npusHaer
TaKoOW aKT HE3AaKOHHbLIM, TO €CTb He4eNCTBUTENbHbLIM. M0o3TO-
My cTtaTtbs 12 Toro xe Kogekca npegycMmaTpuBaeT, 4TO akT ro-
Cy0apCTBEHHOr0 opraHa uau opraHa camoynpasieHus rpax-
[aH, He COOTBETCTBYIOLLMA 3aKOHOAATENbCTBY U HapyLllato-
WM rpaxpaHckme npaBa U OXpaHsaeMble 3aKOHOM UHTEPECHI
rpaxgaHunHa unm IpUANYECKOro nmua, MoXeT 6biTb MPU3HaH
CYyO0M HELENCTBUTENbHbIM.

B ctatbe 264 paxmaHCKOro npoueccyasbHOro Kogekca
Pecnybnukun Y306ekmucTaH onpenesieHo pacCMOTPEHNE cyaamu
nen: 1) no xanob6am Ha pelleHus, HapyLualLlne npasa n CBo-
6oabl rpaxpaaH; 2) no 3asiBfeHMI0 MPoKypopa O MpU3HaHUK
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NpPaBOBOro akTa He3aKOHHbIM. YCTaHOBMB OOOCHOBAHHOCTb
Xanobbl, cya MOXeT Npu3HaTb obXalyemMoe pelleHne Heaa-
KOHHbIM.

Mpokypop BNpaBe 06paTUTbCS B CYA C 3asiB/IEHMEM O NPU3-
HaHUKX NPaBOBOro akTa He3akKOHHLIM MO OCHOBAHUAM, conep-
Xawmmcs B 3akoHopaTtenbcTBe. [logaya Nnpokypopom 3aasne-
HWA B CyLd NMpuMOCTaHaB/IMBaeT OENCTBME NPaBOBOro akra Ao
paccmoTpeHua gena cynom. OgHako camoO Hanuyme Takom
HOPMbI B NpOoLEeCcCcyanbHOM 3aKOHOA4ATENLCTBE, KaK NpeacTas-
NaeTcs, CnopHo. He NpoTUBOPEYUT K 3TO NMPUHLMUNY Npesy-
MMNLUM 3aKOHHOCTU NPaBOBOro akta? Beab npm3HaTh akT He-
3aKOHHbIM MOXET TOJIbKO CY[,.

Cyn, ycTaHOBMB, 4TO 3asiBNeHne Npokypopa 060CHOBaHO,
BbIHOCUT pelleHne 06 yO0oBNETBOPEHUM 3TOro 3asiBAEHUSA U
NPU3HaeT NpPaBoOBON aKT He3akOHHbIM. Ecnu xe cyg onpepe-
JINT, 4TO OMPOTECTOBAHHbLIN akT Gbl1 MPUHAT B COOTBETCTBUN C
3aKOHOM B npegenax nojiHoOMo4Yuin opraHa, ero u3gasLiero, oH
OTKa3biBaeT B YAOBJETBOPEHMU 3asiBNEHUHA. DTO peLleHue
Hanpas/geTCqd PYKOBOAWUTENO OpraHa, OTKJIOHMBLUEro Mnpo-
TecT IMbo He pacCMOTPEBLLErO €rO.

AHanorv4yHole HOpMbI 3akpenneHbl 1 B XO39NCTBEHHOM
npoueccyanbHoM Kogekce Pecnybnuku Y3bekucrtaH. Otpan-
HO, 4YTO OH pPa3BWN PeryanpoBaHME TakoW MPakTuKu, TO ecTb
pasrpaHn4mnia MoJIHOMOYMA MexAay BbicwnM XO039NCTBEHHbIM
CYAOM U APYrMMM XO39NCTBEHHbIMUK cyaamn. B ctatbe 26 Ko-
JeKkca 3akpersieHo, 4To gena 0 NPU3HaHuUM HeOencTBUTE N b-
HbIMW (MOJIHOCTbLIO UM YACTUYHO) HE UMEIOLLNX HOPMATUBHO-
ro xapakrepa akTOB BbICLLUMX OPraHOB BflaCTW paccmarpuBa-
loTCcs BbiClWnM X039MCTBEHHBIM cyaoM Pecnybnnkn Yabekuc-
TaH. Ham npeacraBsngeTcs, 4TO NoA NOHATUEM “BbICLUME Opra-
Hbl Bnactn” Kogekc nogpasymMeBaeT BbiCLIME OpraHbl MCMNOJI-
HUTENbHOW BNacTu, To ecTb NpeanaeHta n KabnHet MunHuct-
poB. KOHTPONb Hah KOHCTUTYLUUMOHHOCTbIO HOPMaTUBHO-Mpa-
BOBbIX aKTOB 3TUX OpraHoB ocyuiectenaerca KOHCTUTYUMOH-
HbiM Cyaom.

Kak n3BecTHO, npaBoBble MnosoxeHne KOHCTUTYLUUMOHHOrO
Cypna yctaHoBneHo KoHcTutyumen Pecnybnukn YabekncrtaH um
3akoHoM “O KoHcTutyumoHHom Cype Pecnybnukn Ysbekuc-
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TaH”, a NopsafoK KOHCTUTYLUMOHHOIO cygonponssoncTea - Per-
nameHToM KoHcTtutyumoHHoro Cypa Pecnybnumkun Y36ekucTaH.
OT10T PernameHT yTtBEpXAeH caMuM KOHCTUTYUMOHHbIM Cy-
oom. OgHako uenecoobpasHo, 4ToObl HOPMbI, YCTaHaBNBaLO-
Lwme nopsaok KOHCTUTYLIMOHHOIO Cyaonpou3BoACTBa, MMEnu
cTaTyc 3akoHa. [1oaTomMy Ha gaHHOM aTane pedopMUpoBaHUS
cynebHo-npaBoBoOl CMCTEMBI ObIN0 Obl MPaBUIIbHBIM MPUHATUE
3akoHa, perynmpyouero 9ToT NnopsaokK.

KoHnctutyumoHHeii Cyn onpegenset coorsetcteue KoHc-
TmTyumn Pecnybnukn Y306ekucTaH 3aKoHOB, yka3oB [lpe3u-
peHta Pecnybnukn Y36eknucTaH, NOCTAHOBAEHWUI NPaBUTESb-
CTBa U MECTHbIX OPraHoOB rocygapcTeeHHon Bnactu. Cnepnosa-
TenbHO, OH 3alMLaeT rpaxaaH OT HapyLeHns ux npas n CBO-
6on He cooTBeTcTBYylOWMM KoHCcTuTyummn Pecnybnukun Y3be-
KNCTaH HOPMATMBHO-NPAaBOBbLIM aKTOM, B TOM HYNCNE 3aKOHOM.

3awmTa npaB 1 cBobog yenoseka ocyuiecTensieTcss KoHc-
TUTYUNOHHBIM Cyaom n nytem gadm oduumanbHOro ToJKOBa-
HUS HOpM KoHCTUTYUMn 1 3akoHoB Pecnybnunkn Y3bekncTaH, a
TakKXke BHECEHMEM MPOeKTOB 3akOHOB B Onnii Mexnunc. MNpu
9TOM KOHCTUTYUMOHHBIN Cya ncxoguT, npexae Bcero, 3 npu-
opuTeTa npaB 1 cBobOOA YeNnoBeka, KOTOPbIE AOXHbI BbICTY-
naTb rMaBHbIM OPUEHTUPOM 3aKOHOOATENIbHON 1 NpPaBonpuMe-
HUTeNbHOM npakTukn. ObecneynmBaeTcs 3TO, B YACTHOCTM,
TeMm, 4To peartenbHoCcTb KoHCcTUTyunoHHoro Cyga ctpomTcs Ha
NpUHUMNax NpuBepPXeHHOCTn KoHCTUTyumnm, He3aBMCMMOCTH,
KONNEernanbHOCTW, rMacHocTn, 6ecnpUcTPacTHOCTU, a Takxe
paBeHCTBa npas CyOeN.

Mpueeny oanH npumep. Ctatea 240 YronoBHOro kogekca
Pecnybnuku YsbeknuctaH U COOTBETCTBYyOLWME cTaTbn pax-
JaHCKOro rnpoueccyanbHoro n Xo3sMcTBEHHOro MpoLeccy-
anbHOr0 KOAEKCOB npeaycMaTtpuBaloT YrojlOBHYKO OTBET-
CTBEHHOCTb 9KCNepTa 3a YKNOHEHWE OT Aa4ym 3aknoyveHus. Oa-
Hako B cTatbe 29 KoHcTuTtyunm Pecnybnukm Y36ekucTaH kak
JIMYHOE NPaBO rpaxaaH 3akpenjeHo NpaBo Ha cBoboay MbIC-
nun, cnoea n ybexaeHuii. B cooTBETCTBUN C 3TON HOPMOIA Nio-
60e nMuo cBOH6OJHO B BbIpaXXEHUM CBOEro MHEHUS. Ero Henb-
351 3aCTaBUTb BbiCKa3aTb CBOE MHeHMeE. [MoaToMy KOHCTUTYLM-
OHHbI Cypa, B nopsiake 3aKOHOAATENbHOW MHULMATUBbLI BHEC B
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Onnii Mexnuc npoekT 3akOHa O BHECEHUM B COOTBETCTBYIO-
WwmMe 3aKoHoAaTeNbHbIE aKTbhl UBMEHEHMW, NpeaycMaTpuBeal-
LWMX UCKIIOYEHME YrONOBHOM OTBETCTBEHHOCTM 9kcnepTta 3a
YKJIOHEHME OT Aa4un 3aKNI0HEHUS.

B KoHcTutyumoHHoMm Cyae HanaxeHo nayyeHne npuHuMa-
€MbIX 3aKOHOB 1 APYyrmx HOPMaTUBHO-MNPAaBOBbLIX aKTOB, B XO-
[.e KOTOPOro BbIIBASETCH UX COOTBETCTBME KOHCTUTYUMU, Ha-
nnyve B 3aKOHOAATENbCTBE HOPM, HE COOTBETCTBYIOLLUX APYT
apyry. Hanpumep, 4yactb nepsas ctatbn 536 YronoBHO-npo-
LeccyanbHoro kogekca Pecnybnuku YabekmcTtaH ycTaHaBnm-
Basjia, 4TO YC/IOBHO-A0CPOYHOE 0CBOBOXAEHME OT Haka3aHus
N 3aMeHa HeOTOLITOW YacTn HakalzaHus 6oslee MArkKUM Haka-
3aHWEM MPUMEHSIOTCS CyAen No NpeacTaBNeHnt0 agMNUHNUCT-
paumun yuypexaneHus no UCNoMHEHMIO Haka3aHus. HbiMu cno-
BaMu, 3Ta HOpMa He npeaycMaTpmeana HenocpeacTBEHHOroO
obpalleHns B cy OCY>XAEHHOIO UM ero 3alnTHNKa C NPoCh-
601 06 YrosIoBHO-A0CPOYHOM OCBOOOXAEHUM OT HakasaHus
WM 3aMeHe HeOoTObITOM YacTu Haka3zaHus 6onee MArKMM Ha-
kasaHneM. Mexnay Tem B cTatbe 44 KOHCTUTYUnn Pecnybnvku
Y36eKkncTaH 3akpenseHo, YTo “KaxnAoMy rapaHTMpylTCcs Cy-
nebHas 3awmTa ero npas u ceobon”. NMocne npuHATUSA KoHC-
TUTYLUUOHHBIM CyAOM peLeHns No 9TOMy BONPOCY BCE HOPMb
3aKOHOOATeNbCTBA OblNM NMPUBELEHLI NAPSaMEHTOM B COOT-
BeTCcTBME C TpeboBaHusaMm KoHCTUTyumn.

Takmm obpasom, noctaHoBneHus KoHctutyumoHHoro Cyna
no Nogo06HbIM BONPOCaM CNOCOBCTBYIOT MPUHATMIO 3aKOHOB B
cootBeTcTBUM C KoHcTUTyumel Pecnybnunkm Y3bekucTaH, To
ecTb 06ecneyeHnio KOHCTUTYLLMOHHOCTM B 3aKOHOAATENIbHOM
npouecce.

Ecnu HaumoHanbHOE 3aKoHO4ATEeNbCTBO He npeaycmaTpu-
BaeT BO3MOXHOCTb rpaxaaH npsiMo uanm KOCBEHHO (4epes Cy-
nebHble nHcTaHuum) obpawarscs B KOHCTUTYUMOHHBIA Cya n
HagenseT Takum npasom lpe3naeHTa, 4ieHOB napnameHTa,
KabuHeT MNMHMUCTPOB 1 APYruX, TO €CTb TOJIbKO NOJNTUYECKNX
OOMKHOCTHbLIX 1L, TO B 3TOM CTPAHE NMHCTUTYT KOHCTUTYLMOH-
HOro KOHTPOJAS ByOeT CAYXWUTb UCKIIOYUTENBHO MNOJNTUKAM.
Ho, ¢ Opyron CTOpOHbI, HEOrPaHUYEeHHbIW OOCTYN rpaxaaH B
KoHCTUTYUNOHHBIN Cya MOXET NPUBECTU K €ro 3arpy>XeHHOC-
TN 1 3aTArMBaHUIO NpoLECcCca, 4TO OTPA3UTCH HA Ka4eCcTBe pac-

AKTyanbHble npobnemol KOHCTUTYLUMOHHOIO npasocyauna

CMOTpPEHUSa aen.

B Hawen cTpaHe B COOTBETCTBUM CO cTaTben 19 3akoHa “O
KoHcTuTtyunoHHom Cype Pecnybnunkmn Y36ekucTaH” npaBom
BHECEHMS BOMPOCOB Ha paccmoTpeHne KOHCTUTYLMOHHOro
Cyna o6napatot nanatbl Onuin Mexnuca, lNpe3naoeHT Pecny6-
nukn YsbeknctaH, Cnukep 3akoHogaTefnbHOM nanatbl Onuii
Mexnuca, Npeacepatens Cenata Onuii Mexnuca, >Xokaprbl
KeHnec Pecnybnukun KapakannakctaH, rpynna genyraToB - He
MeHee O[HOW YeTBepTOl YacTh OoT obLwero Yyncna aenyrtaTos
3akoHopgaTtenbHom nanatel Onun Mexnuca, rpynna CEHaToOpoB
- He MeHee OfHOI YeTBEPTOM 4acTn OT OOLLErO YMCa YSIEHOB
Cenata Onun Mexnuca, lNpencepatens BepxoBHOro cyaa,
npencepnartens Boicwero xo39MCcTBEHHOro cyna n 'eHepanb-
HbI Mpokypop Pecnybnuku YabekmnctaH. Bonpoc MoxeT 6biTb
BHECEH N NO MHMLUMATMBE HE MeHee Tpex cyaen KoHcTutyum-
OHHoro Cypa.

Kak Buonm, rpaxpaHe HenocpeacTBEHHO HE MOTyT BHOCUTb
Bonpoc B KOHCTUTYUMOHHbIN Cya. OaHako OHM MOTYT 3TO CAe-
natb 4yepes lNpencenartena BepxosHoro Cyna, Npencenartens
BbicLuero xo3ancTtBeHHOro cyga, FleHepanbHOro npokypopa v
cynen KoHcTutyumoHHoro Cyna Ha ocHoBe obpalleHuin rpax-
[aH, HEerocyaapCTBEHHbIX OpraHm3auuin, rocynapCTBEHHbIX
OpraHoB U NX OOKHOCTHbIX NNLL.

Mexay TeM B pa3BUTbIX CTPaHax BHECEHME BOMPOCOB Cyab-
saMun Ha 3acegaHne KoHcTutyunmoHHoro Cyaa noyTv HeE NpakTu-
KyeTCsl, NOCKOJIbKY 3TO MPUBOAUT K HAPYLLUEHMIO MPUHLMMA €ro
6ecnpucTpacTHOCTU.

N3BecTHO, 4TO cynebHo-npaBoBas pedopma B Hallewn
CTpaHe ocylecTBnaeTcd noatanHo. Mcxopga mns aToro, cuu-
Talo, YTO Ha HbIHELWHEM ee 3Tane HacTano BPpeMs HECKOJIbKO
paclwmpuUTb Kpyr cyObekToB, UMEIOLLNX NPaBO BHECEHUS BOM-
pocoB B KOHCTUTYUMOHHbIN Cya.

Cpeay nonHOMO4YMM CyAOB - KOHTPOJb HAaA COOTBETCTBMEM
NPaBOBbIX aKTOB rOCYAaPCTBEHHbIX OPraHoB KOHCTUTYLUN 1 3a-
KOHaM. OTM 3aHumailotcs n KoHCcTuTyumoHHeii Cya, v cyapl
o0LLeN PUCOMKLMN, N XO3ANCTBEHHbIE cyabl. Ho B oeicTeyto-
LMX 3aKOHOAATENbHbIX aKTaxX HE YCTAHOBJEHbI TOYHbIE FPAHULLbI
KOHTPONA, OCYLLECTBASEMOro KaxablM M3 Ha3BaHHbIX CYOOB.
JymaeTcs, 4TO B 3TOM OTHOLLUEHUN HALWIX 3aKOHOAATEIbHbIE aK-
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Thl HY>XAlOTCS B COBEPLLEHCTBOBAHUN.

B ctatbe 109 KoHCTUTYUMM 4ETKO 3akpensieHOo, COOTBET-
CTBME Kakmx HOPMATUBHO-MNPaBOBbIX akTOB KOHCTUTYLMN On-
penenserca KoHcTutyumoHHeim Cynom. Ho B npoueccyanb-
HbIX 3aKOHax He 3adUKCUPOBAHO, KaKMe HOPMaTMBHO-NPaBO-
Bbl€ aKTbl KOHTPONMPYIOTCHA APYINMU CYAAMMU.

Onpepenate cooteBetcTBue KOHCTUTYUMU HOPMATUBHO-
NpaBoOBbIX aKTOB, YKa3aHHbIX B cTaTbe 109 KOHCTUTYUMK, Cyapl
obLEen IPUCONKLNN U XO3ANCTBEHHbIE CyAbl HE BNpaBe. ITO
BXOAUT B UCKIIIOYUTENBHYIO KOMNETEHUNIO KOHCTUTYLMOHHOIO
Cyna.

30ecb BO3HMKAET euwe oauH BOMpPoc: KOHCTUTYLMOHHBIN
Cyn, koHTponupyeT cooTBeTcTBUE KOHCTUTYUMN TONBKO HOP-
MaTMBHO-MNPaBOBbIX aKTOB WAN HEHOPMAaTUBHbIX WHOUBUAY-
anbHbIX TOXEe? DTO HE yKa3aHO AOCTATO4YHO 4eTKO HU B KoHc-
TUTYLUU, HN B NHBIX 3aKOHOAATENbHbIX akTax. Ho B nocnegHen
yacTtu ctatbk 13 3akoHa Pecnybnukum Y3bekncrtaH “O npoky-
patype” 3akpenneHa Hopma: “lMpukasbl n gpyrme aktbl leHe-
panbHOro npokypopa Pecnybnukun Y3bekmctaH (3a ucknwode-
HMEM aKTOB MHAMBUAYANbHOIO XapakTtepa) B ciyyae npoTuUBO-
peunst nx KoHctutyumm n 3akoHam Pecnybnukm YsbekmcTtaH
OTMEHSAI0TCH Ha OCHOBaHUM pewieHnsa KoHCcTuTyumoHHoro Cy-
na Pecnybnukn Ysbeknctan”. Ecnm cocnatbcsa Ha 3Ty HOpMY,
T0 KOHCTUTYUMOHHBIN Cya, HE A0/MKEH KOHTPONMPOBaTb COOT-
BeTcTBUE KOHCTUTYUMKN yka3oB lMpe3ngeHTa Pecnybnukm Y3-
6ekncTtaH unmn noctaHosneHnin KabmnHnetra MmHumuctpos Pecny6-
nkn Y36eKkncTaH MHOMBUAYanbLHOro Xxapakrepa.

Ecnn B cynax oOLLEeN IOpUCONKLMN U XO3ANCTBEHHBIX Cyaax
NOSABUTCS COMHEHME B OTHOLWEHUN cooTBeTCcTBUSA KOHCTUTY-
UMM HOPMATMBHO-MPABOBbLIX aKTOB, YKa3aHHbIX B €e CTaTbe
109, nnm 6ynyTt Xxanobbl rpaxgaH no gaHHOMY BOMpPOCy, TO
Mpeacepatens BepxosHoro Cypa, lNMpeacepatens Boicwero
X03aMcTBEHHOro cyna Pecnybnukum Y3bekucrtaH moryt obpa-
TTbCHA B KOHCTUTYUMOHHBLIN Cya, ¢ npocbb0oii pa3peLlmnTb BO3-
HMKLIEe COMHeHne. BTo nx 06s3aHHOCTb unun npaeo? Cornac-
Ho cTaTbe 19 3akoHa “O KoHcTutyumoHHom Cyane Pecny6amku
Y3bekuctaH” - npaBo. 3HaunT, oHn obpawaoTcs B KOHCTUTY-
LUMOHHBI Cyf, eCnn CoYTYT 3TO HEOBXOAMMBIM.

AkTyanbHble NPo6eMbl KOHCTUTYLIMOHHOIO NpaBoCcyaust

Hapo Takxe ckasdaTb, YTO B Cjlydae BbIHECEHMUS cyaebHoro
MOCTAHOBNEHNA O NPU3HAHUN HOPMATUBHO-MPABOBOrO akra
HeOEenCTBUTENbHBLIM, OHO SIBNSETCS 0683aTefibHbIM AN BCEX,
noTtomy 4to B ctatbe 114 KoHcTuTyummn Pecnybnmku Yabekumc-
TaH 3akpenneHo: “AkTbl cyaeOHol Bnactu obsa3aTesnbHbl gas
BCEX FOCYAApPCTBEHHbIX OPraHoB, 06LWeCTBEHHbIX 06beavHe-
HUI, NPEaNPUATUNA, YYpexXaeHun, opraHnsaunii, HOJIXHOCT-
HbIX UL, 1 rpaxgaH”. HopmaTMBHO-NPaBOBON akT, 0O6bsBNEH-
Hblli MOCTAHOBMEHNEM CyAa HEOENCTBUTENIbHbIM, HE MMeeT
lopuanyeckon cunel. Ecnm cywecteyeT cynebHblii BEPAUKT B
OTHOLUEHUN 3aKOHHOCTU KaKoro-nMbo MnpaBoOBOro akta, TO
rpaxgaHe UanM opraHm3auum He MoryT cHoBa obpawaTtbecs B
CYA, MO MOBOAY 3TOr0 akTa.

PaccMoTpeHmne HEKOTOPbLIX KOHCTUTYLMOHHbLIX OEN OTHECe-
HO OEeNCTBYIOLWMM 3aKOHOAATENLCTBOM K KOMMeTeHuun Bep-
xoBHOro Cypma Pecnybnuku YsbekuctaH. OgHako Obino Obl
npaBuiibHO, 4TOObLI UMK 3aHuMancs KoHCTUTYUMOHHbIN Cya,.
Hanpumep, B COOTBETCTBUM C 3aKOHaMKn 0 Bbibopax Bepxos-
Hbin Cya SIBNSEeTCA MOCAeAHEN MHCTaHuuen, paspellalolen
Cnopbl MO MOBOAY 3aKOHHOCTU MPOBEAEHHbIX BbIGOpoB. HO
3TO, NO CYTU, KOHCTUTYLUMOHHOE A0, 1 BO MHOIMMX Pa3BUTbIX
CTpaHax Takme Aesnia paccMaTpmBalTCA KOHCTUTYLWOHHbLIMU
cyaamu.

Wnn ppyron npumep. KoHctutyumnsa Pecnybnmku Y3bekuc-
TaH 3anpewaeT “co3gaHne N OeATEeNbHOCTb MOAUTUHECKNX
napTuin, a paBHO OPYrux obLLeCTBEHHbIX 0ObEeANHEHUIA, UME-
IOLWMX LEeSIbio HACUIIbCTBEHHOE N3MEHEHNE KOHCTUTYLMOHHO-
ro CTPOS, BbICTYNAKLWKUX NPOTNB CYBEPEHNTETA, LLEJIOCTHOCTU
n 6e30nacHOCTM pecnybanKn, KOHCTUTYLLMOHHbIX MPaB 1 CBO-
6on ee rpaxpaaH, nponaraHaVpYOWUX BOMHY, COLMANbHYIO,
HauMOHaNbHYIO, PACOBYIO N PENIUTMO3HYIO Bpaxay, nocdarain-
LWMX Ha 300POBbE N HPABCTBEHHOCTb HAPO4a, a TakXe BOEHU-
3MPOBaHHbIX 00bEAVNHEHUI, MOAUTUYECKNX MAPTUIA NO HALMO-
HaNbHOMY N PENUIMO3HOMY Mpu3Hakam. 3anpeLiaeTca co3-
OaHue TalHblX 06WecTB 1 0O6beaAnHeHNn” (ctatbsa 57).

Ecnu rpaxpaHamun co3patotca npoTtmsopedawime KoHcTu-
Tyunm obuiecTBeHHble 00bEANHEHUS, B TOM YUCAE MOAUTU-
yeckme napTum, To noctaHoBneHmem BepxosHoro Cyga Pec-
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ny6nmkn Y3beknctaH mx OeaTenbHOCTb npekpawaetcda. Ho
npaBoM NpUHMMaTb Takoe NOCTaHOBIEHNE A0MKEH 006/1aaaTh
He BepxoBHbiii Cya, a KoHcTuTyumoHHbelh Cya, 6o geno o
KOHCTUTYLMOHHOCTWN NOJIMTUHECKON NapTUn UAn oOLLECTBEH-
HOro 06beANHEHNS MO CBOEWN CYLLHOCTU SABASETCHA KOHCTUTY-
LMOHHBIM. /N nOSTOMY BOMNPOC NpekpaLLeHns nx 4esaTenbHOC-
TV JONXEH peLaTbCy 4Yepesd KOHCTUTYLIMOHHOE CyA0NpOn3BO-
ncteo. Kpome toro, n KoHctutyumsa Pecnybnnkm Y3bekmuctaH
(ctatbst 110), n 3akoH “O cypax” (ctatbsa 13) onpenensioT
BepxoBHbili Cyn, Pecnybnvkn Y36eKMCTaH Kak BbICLUWIA OpraH
cynebHoli Bnactu B chepe rpaxngaHckoro, yrosioBHOro v ag-
MWHUCTPATUBHOIO CyA0ONPON3BOACTBA.

3akoHopgaTeNbHble aKTbl psifga CTpaH AaloT Takoe MnpaBo
MMEHHO NX KOHCTUTYLMOHHBbIM cyaam. Hanpumep, Kkak ckasaHo
B cTtaTtbe 21 OcHoBHOro 3akoHa PenepatuBHo Pecnybnuku
FepmaHnun, “BONPOC 0O HEKOHCTUTYLLMOHHOCTU NapTuu pellaet
depepanbHblin KOHCTUTYUNOHHBIN Cya”.

B sawmte npaB n cBobopn yenoBeka OONbLUOE 3HAYEHUE
nMeeT Takxke oduumansHoe TonkoBaHme HopM KOHCTUTYLUN 1
3aKOHOB. ToNKOBaHME ABNSETCH Takon GOPMON AeATENbHOCTHU
KoHcTuTyumoHHoro Cypa, koTopas obecrneyvBaeT peanunsa-
umio HopM KOHCTUTYLMK, €€ NPUHLMMNOB U OCHOBHbIX NOJIOXE-
HU, cnocobCcTByeT MoBbiWEHUIO aBTopuTeTa KoHCTUTyuuu,
npepynpexpaeTt HapyweHns KOHCTUTYLMN N 3aKOHOB U, B KO-
HEYHOM UTOre, 3almLLaeT npaesa U ceoboabl Yenoseka. Lienb
TOJIKOBaAHMS 3aKJIIO4AETCSA B TOM, 4TOObI YCTPaHATL Heonpeae-
JIEHHOCTM B MOHUMAHUN KOHCTUTYLMOHHbIX NONI0XEHU, 06ec-
neumsaTtb cobnogeHne nocnegHux. NMocpeacTBOM TOKOBaAHUS
KoOHCTUTYUMOHHbIM Cya pasbACHAET UX OENCTBUTESNbHbIN
CMbIC/, NpeaynpexnaeT NosiBieHMe Pasfin4yHoOro NOHUMaHus
KOHCTUTYLIMOHHbIX HOPM. Takum 06pa3oM, OH BbICTYNaeT rnas-
HbIM MHCTPYMEHTOM B Aene obecnevyeHuns ctabunbHocTn KoHc-
TUTYUMKN, OXPaHbl €€ NONOXEHUNA.

TonkoBaHWe HeEOOXOANMO TakXe B TEX Clyyasx, Korga cylie-
CTBYET Pas3/iM4HOE NOHMMAaHME OTAENbHbIX HOPM 3aKOHOB. Tak,
KoHcTutyumoHHbin Cyn paccmoTpen geno “O TonkoBaHum ab-
3aua nNaToro YyacTy nepBoi ctatb 6 3akoHa Pecnybnukun Ya-
6eknctaH “O6 agsokaType”” B cBA3U C TeM, 4To Pecnybnunka-
HCKWUA Hay4YHO-UCCNenoBaTeNbCKUN KPUMUHANNCTUYECKUN

AKTyaJ’IbeIe I'IpO6J'IeMbI KOHCTUTYLMOHHOIO npasocyauna

LEHTP OTKasbiBajl B YAOBNETBOPEHUN NPOCLOLI afBOKATOB O
BblAa4ye MNUCbMEHHbLIX 3akJII0YEHUA 3KCMEPTOB MO BOMpocam,
HeoOXoaAUMbIM A1 OKa3aHWUs IPUONYECKON MOMOLLN KIUEH-
Tam. lNpu aTom LieHTp ccbinaetcd Ha OTCYTCTBUE HOPMBbI, 3ak-
penndoLLen Takoe Npaso afsokaTa, B NpOoLeCcCyabHbIX KOOEK-
cax. Mexay TeMm ykasaHHas Hopma 3akoHa “O6 apgsokaType”
rnacuT, 4TO NPV OCYLLECTBNEHUN MPOPECCMOHANIBHON Oed-
TENbHOCTU afBOKaT MMEET NpaBo “3anpawmneaTe C cornacus
KJIMEHTa N Mony4aTtb NMUCbMEHHOE 3akJIloYEHNE 3KCMNEPTOB ...
no Bonpocam, HeoH6XxoaUMbIM A1 OKa3aHWs IPUANYECKON Mo-
Mown”. B COOTBETCTBMU C NPUHATBLIM MO 3TOMY Aefny nocra-
HoBneHneM KoHctutyumoHHoro Cyaa “... aKCnepTHbIE y4pex-
OEHNA UM 3KCNepTbl NO 3anpocy aaBokaTta C cornacus ero
KJINEHTa O0JIXKHbI NPefoCTaBNATb eMY NMUCbMEHHOE 3aKio4e-
HME SKCNEepPTOB MO BOMpocam, HeEOOXOOMMBIM AN OKa3aHus
lopnamnyeckor nomowm”. Takmum o6pa3om, KOHCTUTYLMOHHbIN
Cyn pan odpuumanbHoe 0653aTeNbHOE AJ19 BCEX TOJIKOBaHWE
HOPMbI, 1 TEM caMbIM Bbl1 BOCNOJIHEH NMPo6en B Npoueccyanb-
HOM 3aKoHOAAaTeNIbCTBE OTHOCUTENILHO NpaBa aaBokara Ha no-
nydyeHne pesynbTaTtoB 9kCcnepTusbl. ECnn nmete B BUAy, 4TO B
JaHHOM cJiyyae, B KOHEYHOM UTOre, peyb MAET O npaBax rpax-
[aH, TO CTAHOBUTCHA MNOHATHbIM, 4TO KoHCTuTyumoHHbin Cya
BbICTYMWA B UX 3ALUNTY.

MTak, B OCYLLECTBJIEHNN KOHTPONA 38 KOHCTUTYLWMOH-
HOCTbIO HOPMATUBHO-MNPABOBbLIX aKTOB, HaMNpaBieHHbIX Ha 3a-
WKMTy Npas 1 cBoboA YenoBeka, AessTeNbHOCTb CyA0B, OCOOEH-
HO KoHcTuTyumoHHoro Cyna Pecnybnuku Y3bekucrtaH, umeer
6onblloe 3HaYeHne. TeM He MeHee NoNHOMOo4Ynsa KOHCTUTyum-
OHHoro Cypa HyxpalwTCa B paclMpeHun, a AesTenbHOCTb
BCEX CYy[0B - B COBEPLUEHCTBOBAHUU C LLeJIbl0 YKPEnIeHusa nx
HE3aBMCUMOCTHU.
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r. JannensH

MUWUHUCTP toCcTuLmm Pecnybavkn ApMeHus,
JOKTOP I0puaANYeCcKknx Hayk, rnpogeccop

CoBpeMeHHble Npo06sieMbl KOMMEHTapUs NPUH-
uuna pasgesieHUs Bnacrtemn

CoBeTckoe nNpaBOCO3HaHME, C NPUCYLLMMU EMY OAHOCTO-
POHHOCTbLIO M 3aKOCTEHEeNbIMW CTepeoTunamMm noaxonos K
CJIOXHbIM NPaBOBbLIM BOMPOCaM, HE MOr/1Io obecneynTb becn-
pPUCTPacTHOro NUccnenoBaHus NpodbsemM, UMELNX KtovyeBoe
Hay4YHO-MpakTnyeckoe 3HavyeHne. Mexnay Tem, cerogHs obuie-
CTBEHHOE CaMOCO3HaHue uMeeT TEeHAEHLUMIO K LWMPOKOMY
BOCMNPUATUIO Hanbonee CNoXHbIX BOMPOCOB, YTO SIBASETCS No-
JIOXNTENbHbLIM C TOYKM 3peHns obecrneyeHnst y4acTmus BCex Co-
LManbHbIX C/I0EB B FOCYOAAPCTBEHHOM cTpomuTenbcTee. OgHako
Bbl3blBaeT 6E€CMNoKOMCTBO, YTO Kak B MOJINTUYECKUX, TaK U B
NnpaBoBeAYECKNX Kpyrax No OLHUM U TeM Xe KPUTEPUaM, Me-
TOOMKE N B OOHON U TOW Xe MNJOCKOCTU pacCMaTpuBaloTCs U
obcyxaatTcs NONUTUKO-NPaBOBbIE ABIEHUS U UHCTUTYThI, KO-
TOpble CYLWECTBEHHO passnyaloTcsd Apyr OT Apyra B nnaHe
CBOEN TEOPEeTUYECKOW CNOXHOCTU. B pe3ynbTate BO3HMKaAET
cuTyaumsi, Npm KOTOPOI K KpaliHe CNoXHbIM npobieMam npo-
SIBNIAETCH NPOM3BOJIbHLIN, @ 3a4aCTyi0 U UCKITIOYNTENBHO AN-
NeTaHTCKUi noaxoa.

CnepnyeT OTMETUTB, YTO YaCTb MPABOBEAOB MO NPaBy cYMTa-
€T, YTo 3TOMY B BONbLUEN CTENEHN COAENCTBOBAS HE CTOMb YX
rapMOHUYHbLIM MPOLLEeCC NPUBHECEHUA 3aKoHoOaTeNbCTBa 3a-
pybexHbIx CTpaH: «B nesatenbHOCTU 3aKOHOOATeNbHOro opra-
Ha pecnybnnkm Bce 6onbllee MecTo 3aHMMaeT MexaHM4Yeckoe
3aMMCTBOBaHME MHOCTPAHHOIO 3aKoOHO4aTe/IbCTBa (NpPaBoBLIe
HOPMBbI 1 JaXe Lesble NPpaBOBble akTbl) CUCTEMON OTEYEeCTBEH-

AKTyarnbHble NPO6EMbI KOHCTUTYLIMOHHOIO NPaBoCcyaust

HOro npaesa. lepeHumaloTcs (KONMPYKTCs) OTAE/IbHbIE TOCY-
[APCTBEHHbIE MHCTUTYTbI U CTPYKTYypbl. Ywepb oT aedatenb-
HOCTW 4y>XO0M apMAHCKOW OENCTBUTENLHOCTN U HPaBaM U pe-
ryJMpyeMbiX 4yXepoAHbIMWU MPaBOBbIMWU METOgaMu CTPYKTYP
npossnseTca He cpady. OgHako 3akoHoJaTenu, NpaBoBebl,
cneunanncTbl-akcnepTbl 0053aHbl NPOrHO3MPOBaTh NOTEPK OT
Nnoao6HOro BANSHUSA»!,

Ona 060CHOBaHMSA BbILLEU3NOXEHHOTO 0O6PATUMCH K KOHC-
TUTYLUMOHHOMY MPUHLUNY pasaeneHnsa BnacTen. Kak aTo He
YOVBUTENbHO, Y MHOTUX CNIOXUIOCK NpeBpaTHOe NpeacTasse-
HMUE O TOM, YTO 3TO MPOCTON N NErkoBOCNPUMMYNBLI NPaBo-
BOWM MPUHLAM, 1N MO3TOMY 324aCTYIO NIOAN, B TOM NN UHO cTe-
NeHn NpuYacTHbie K NPaBOBEAEHUIO, MbITAIOTCA B CMENbIX U
6e3anennaAuuoHHbIX TOHaxX BbIPa3uUTb CBOKO MCYEPbIBAIOLLLYIO
TOYKY 3PEHUNSA KacaTeslbHO YKa3aHHOro npuHUuna.

BeccnopHo k4YeBoe 3HaYeHne AaHHOro NpUHLIKMNa B Ha-
e obLLeCTBEHHO-NONNTUYECKON XMU3HN, a HEKOTOpPbLIE U3-
BECTHble NpaBoBebl 6€30roBOPOYHO NPUOAIOT EMY OCHOBO-
nonaraiwulee 3HavyeHune: «Na HOpManbLHOro pasBUTUa 06-
liecTea HeoOXooMMO nNpexae Bcero copmumpoBaTh
0EeNCTBEHHYI0 CUCTEMY roCyaapCTBEHHOW BNACTU C YETKUM
pasgeneHneM BeTBel 3aKOHOoAaTeNbHOW, UCMONMHUTENbLHOWN
n cynebHoi Bnactein U NpUMeHeHMeM CUCTEMbl HEOOX0au-
MbIX COEPXEK U NPOTUBOBECOB A/ UX FaPMOHUYHON pabo-
Thi»2,

He cuunTalo uenecoobpasHbiM Ha3biBaTb KOHKPETHO MMEHA,
TakK Kak MHEeHUs, 0 KOTOPbIX 1 BbICKAXYCb, 3By4anun nyobam4yHo,
B HEKOTOPOW cTeneHun oOLLEen3BECTHbl, 1 KpOMe TOoro, Aeno
BOBCE HE B 4ACTHbIX ciiydasax. becnokouT 1o, 4TO pasgeneHune
BNnacTen, Kak n MHOrme opyrue Kkateropuun, BOCNpPUHUMAaETCS
CeroaHsa KpawmHe ynpoueHHo. loctaToyHO OTMETUTb, 4TO pas-
[eneHve BrnacTen OTOXAECTBASETCH C pas3aesieHMeEM MNOJHO-
MOYUIA.

He mncknio4yaio, 4To 9TO MOXET ObITb NULLIbL CNEeACTBUEM ON-

NOLWHOCTU, HO KOoraa npu HeaoCTaTO4YHOW NOArOTOB/IEHHOCTU

1 CwMm.: AriBassiH H.A., AriBassiH A.H. CyTb n cogepxanune KoHctutyumm (CpaBHUTESbHbIN
KOHCTUTYUMOHHbIV aHanu3). - EpeBan: Turpan Meu, 2005. - C. 5.
2 CMm.: ApyTioHsiH I.I. KOHCTUTYUMOHHBIV KOHTPOAb. - EpeBaH: U3ga. «Hxap», 2002. - C. 4.

ST



Koucruryuuonnoe MPABOCYAUE - 4(38)°07

€LLEe U PYKOBOACTBYIOTCS KOHKPETHBIMU CYObEKTUBHBLIMU ak-
Topamu, pe3ynbTaTt, MArko BblipaxasiCb, HE MOXET OblTb y0B-
NeTBopuUTENbHLIM. B yacTHOCTK, cknaabiBaeTCcd BreyatsieHmne,
4YTO B OTAENIbHbIX CiyyasiX, B 0COOEHHOCTU OMMO3ULMOHHbIE
NOANTUYECKNE CUJIbl MbITAIOTCSH NMYyTEM CBOEOOPA3HOro TOJKO-
BaHUA NONoXeHnn KOHCTUTYLMN COpBaTb €CTECTBEHHLIN NMPO-
LEeCC MOMMTUYECKOrO CTPOUTENBbCTBA, YTOObLI MCKYCCTBEHHO
npnobpecT BO3MOXHOCTb AN NpeabsBieHnss 06BUHEHUN
CBOUM MOANTUHECKMM NPOTUBHUKAM.

Bce 970 6b110 6bl HE CTOJIb TPEBOXHbLIM, €CNM Obl BbIPaXEH-
Hble N3 NoA06HbLIX COOBPaXeHNn MHEHMS HE NopoXaanu nyTa-
HULbI N HE HAaX0OWUN CTOPOHHUKOB, B TOM YMUCNe, U cpeau npa-
BOoBeoB. [lymaeTcs, B nocnegHeM cny4dae gaet o cebe 3HaTb
HaNIM4Me HEKOTOPbIX OTKJIOHEHU, KaCcaloLWNXCa METOAVKU UC-
C/lef0BaHNA CJIOXKHbLIX TEOPETUYECKMX BOMPOCOB B cdepe
npaBoBefeHUs. ATOMY TOXE eCTb CBOE 0ObSICHEHME: NPaBO-
BeAeHne Hanbonee TECHO CBS3aHO C NOJINTUKOM, B pe3yfbTa-
Te Yero eule B COBETCKYIO 3MNOXy TEHAEHLUUN PA3BUTUA NPaBo-
BEeOEHUSA UCKJIIOYNTENLHO Npeaonpenendnmcb rocnoacTBylo-
wen B cTpaHe nonutuyeckom wupeonormen. K coxaneHuio,
npucylme COBETCKOW MPaBOBOWN CUCTEME HEKOTOpPbIE ABMe-
HUS MO MHEPUMWN AatloT 0 cebe 3HaTb U B Halle BPEMS, YEM U
0b6bscHAEeTCS 0CoObIN NOAX0A K MHEHUSAM NOJINTUYECKNX Oes-
Tenen.

Tak nnn vHaye, nonbiTaemMcs N0 BO3MOXHOCTW CUCTEMHO
NPencTaBUTb HAy4YHO-NPaKTUYEeCKUe acrnekTbl KOHCTUTYLMOH-
HOro NpuHuuna pasgeneHnsa n 6anaHca BnacTen n nx coepe-
MEHHble NpOosBAeHUs. Heobxoanmo Takxke OTMETUTb, YTO OIS
a[eKBaTHOro NpeacTaBfeHns rMyOUHHbIX NPOSIBIEHUIA B 3TOM
BOMPOCE CnenyeT Takxe npoaHanm3nposaTb B3aMMOOTHOLLE-
HUS 9TOrO NPUHLMNA N UHCTUTYTA KOHCTUTYLMOHHOCTH.

3amMeTMM BHayane, 4YTo KOHCTUTYLMOHHOCTb 4acTO TOMKY-
€TCs Kak OorpaHuMyYeHne rocynapcTBEHHOW BnacTu, o6ycnoB-
JIEHHOE MHTepecamMn «00LLECTBEHHOIO CMOKONCTBUSA»3. Mona-

ralo, 4To Takme onpepgeneHna HeCyT B cebe 3n1eMeHThI Kpamn-
HOCTWU, Npun3BaHHblIE CTPEMJIEHNEM NPEACTABNTb MO BO3MOX-

3 Cm.: LWavio A. CamoorpaHuieHve Bnactu (KpaTkuii Kypc KOHCTUTYLMOHaNnn3ma), nepe-
BOJ, C BeHrepckoro. - Mocksa: fOpucts, 1999. - C. 20.
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HOCTU «KPACOYHO» UHCTUTYThI AeMokpaTuu. Mexay Tem, npu
cyryb60o Hay4HbIX KpUTEPUSAX NOAX04A CTAHOBUTCHA O4EBUOHbIM,
4YTO 3TU OrPaHNYEHNS OTHOCATCH Kak K BNacCTsM, Tak U K KaxX-
nomy nnuy. MHayve n 6blTb He Morao, 6o B KoHCTUTyummn, no
KpanHen mepe, eCTb MHOIMO4YUCJIEHHbIE HOPMBbI, KOTOPbLIE HE-
NOCPeACTBEHHO yCTaHaBAMBalOT 0693aHHOCTU ans pusnyec-
KMX L.

Mpu 3TOM orpaHnyYeHns Npas WL, Takxke HanpasfieHbl Ha
3aWMTy MHTEPECOB TakK Ha3blBAEMOro «0B6LECTBEHHOIO CMO-
KONCTBUSA», TaK KaKk HEeNb39 roBOPUTb O 3ALUULLLEHHOCTU 3TUX
WHTEPECOB, ECAN AJ1S OCYLLECTBAEHUS NpaB U cBO6OA, L, HE
YCTaHaBNMBAOTCS YETKME KpuTepmum. To eCTb OHM MOTYT Orpa-
HMYMBATbLCS, «€CIN 3TO HEOOX0AMMO ANS 3alWnTel B AEMOKpa-
Tnyeckom obulecTBe rocygapcTBeHHOW 6e3onacHoOCTuH, obule-
CTBEHHOro nopsgka, npecevyeHus NPecTyneHUn, OXpaHbl
3[,0POBbS M HDABCTBEHHOCTM OBLLECTBA, 3ALLUNTLI KOHCTUTYLLU-
OHHBbIX NpaB 1 cBoboA, YHecTn N 4OBPOro UMEHN OPYrUX UL
(KoHcTuTyyms, cT. 43, 4.1).

Takmm obpas3om, naes KOHCTUTYLMOHHOCTU Hen3bexHo
npepnonaraeT HeEO6XOANMOCTbL OFpPaHNYEHNS NPABOBbLIX BO3-
MOXHOCTEWN KaK rocynapCTBEHHON BNaCTU, TaKk U OTAESIbHbIX
nuy,. NMoyemy Mbl BblgensiemMm aTo ymo3akntodeHme? 1eno B Tom,
4yTO NpencTaBneHns 06 abCoNOTHOCTM OrpaHUYEHNS BNACTENR,
O YEM rOBOPUIIOCH BbILLE, HA NPaKTMKE CONPOBOXAAITCS Ta-
KMMU NPEeBPaTHbIMU BbIBOAAMU, COMMACHO KOTOPbIM MPUHLMA-
Nbl pasgeneHvns BnacTtem — 9T0 UCKIIOYUTENbHO MNOAUTUKO-
npasoBasi KATEropms N «He TepnuT» OCYLLECTBIEHUS KaKON-
nnbo 13 BeTBEN BNAaCT QYHKLNM, NPUCYLLMX APYrOA BETBU.

MonpobyemMm paccMOTpPeTb BOMPOC B CBETE YMCTO 0ObEK-
TUBHOW HEOBXOANMMOCTU COXPAHEHUS TOrO Xe NpuHuMna pas-
jeneHns Bnacten. B yacTHOCTW, nonbiITaemMcsi OTBETUTb Ha
BOMPOC, CMOXET NI Kakon-HMOyab opraH cynebHoi Bnactu
OCYLLECTBASATb CBOKO €CTECTBEHHYIO AesATEeNbHOCTL 6€3 Heko-
TOPbIX PYHKUMA, NPUCYLLNX WCNONHUTENbHON Bnactm? Mo
OTBET Ha 3TOT BOMNPOC OTpULaTesIbHbIN — HE CMOXET. Toraa 3a-
JaguMca cnenylowmm BONPOCOM: HE SBNSIETCA NN B JAHHOM
cnyyae OCyLlecTBJIEHNE cyaebHbIM opraHom QyHKLNIA, coaep-
Xawmx 3MEeMEHTbl UCMONMHUTENbHOM BAACTU, HapPyLEHUEM
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npuHuMna pasgenenns snacten? M Ha aToT BONPOC 9 O0TBEYy
oTpULaTENIbHO — HE FAB/IAETCSH.

Ons o60CHOBaHMS BbllLeyka3aHHOW MNO3ULUKM MOXHO MNpu-
BECTU MHOXeCTBO npumepoB. Tak, B CynebHom kopekce PA
HanM4ecTBYIOT OTBeAEeHHble npeacepatensm cynos, CoseTty
npasocyousa M ero 4yjeHam Takme MNOJIHOMOYUSA, KOTOpble
BHELIHE HE UMEIOT OTHOLWEHMNS K cyaebHol BnacTn u o4HO3-
Ha4YHO CcoAepXaT 3NIEMEHTbI NCMOJIHNTENLHOW BNacTus.

B KoHe4yHOM cueTe, AN 060CHOBaHNSA eCTECTBEHHOWN Oes-
TenbHOCTM NOBOro rocyaapcTBEHHOro opraHa, He3aBUCUMO
OT TOro, K Kakow 13 BeTBEN BIACTM OH NPUHAONEXUT, BOSHMKA-
eT HeobXo0ANMOCTb HaAEeNUTb 3TOT OpraH WUaM COOTBETCTBYIO-
LLMX OO/IKHOCTHbBIX UL, TaKUMUA, MPUCYLLMMU UCTONTHUTENbHOM
BN1ACTM MNOJIHOMOYUSAMU, KOTOPbIE KacalTcH, K npumMmepy, 06-
CYXOEHWS 3a8BNEHUN, NPEOJIOXEHUN, peLLIeHNs BONPOCcoB 00-
LEero agMMHUCTPUPOBAHUSA (Ha3Ha4YeHne NneHcum, npegocTas-
NleHne oTnycka) u T.4.

MHaye roBopsl, ykasaHHble OOJ/IKHOCTHbIE NnLia BOBCE He
3aHATbl OCYLWECTB/IEHUEM AHTUKOHCTUTYLMOHHON OesaTesb-
HOCTU, M NUWb obecrneymBaloT BbINMOSIHEHME MOCTAB/EHHbIX
nepen HMMK 3apgady. OOHOBPEMEHHO clieayeT NoAYepKHYThb,
4YTO BbllLEyKa3aHHOE UCK/OYEHME OTHOCUTCS TOJIbKO K UCMO-
HUTenbHO BnacTu, néo KoHCTUTyuuss oQHO3HA4YHO OTBena
OCYLLECTBNEHME 3aKOHOAATENbHOW U UCNOJIHUTENbHOW BNacTun
cneunanbHO CO34aHHbIM OJ1s1 3TOr0 OpraHam.

To, 4to KOHCTUTYUMSI HEe WNCKOYaEeT BbINOJSIHEHUE DYHK-
LniA, coaepXalmx 31eMEHTblI UCMONMHUTENbLHOW BNacTu, Tak-
Xe U ApYyruMun rocygapcTBeHHbIMU opraHamu, o60CHOBLIBa-
eTcsa paaom nonoxenun. Tak, 5-aga rnasa KoOHCTUTYuun (o3ar-
naBneHHasa «lpaBUTeNbLCTBO») MOCBSILLEHA OpraHy, npenc-
TaBNAWEMY MCMONMHUTENbHYIO BNacTb,- GOPMUPOBAHUIO U
neatenbHocTu Mpasutensctea PA. OgHako MMEHHO B 3TON
rnaBe 3aKpenjeHo crieaylolee rnonoxeHue: «KomneteHumnm
MpaBuTenbLcTBa NogsexaT BCe Te BOMPOCHI rOCYAapCTBEHHO-
ro ynpaeieHns, OCyLLECTBJIEHNE KOTOPbIX 3aKOHOM He 3ape-

4 TakoBbl, K NPUMEpY, NOJIHOMOYUS, YCTaHOB/EHHbIE CT. 61 (4. 3, NyHKTbI 4-6), CT. 73 (4. 2,

n. 4). B KOHEYHOM cYeTe, O HaNNYUKN NOAO0OHbIX MOHOMOYMIA CBUAETENLCTBYET CYLLIECT-
BOBaHVeE Tak Ha3bIBAEMOr0 MHCTUTYTa CaMOyrnpaB/ieHnsi OPraHoB CyaebHOM BnacTu.

AKTyanbHble npobnemol KOHCTUTYLMOHHOIO npasocyauna

3epBUPOBAHO 3@ UHbLIMW FOCYAAPCTBEHHBIMU UIN OpraHamm
MECTHOro camMoynpasneHus». ITo npumMeyaTenbHas oroBop-
Ka, U3 KOTOPOM NPAMO cnenyet, 4To [NpaBUTENLCTBO ABNAET-
CH OCHOBHbIM, HO HE €OWHCTBEHHbIM HOCWUTEJIEM WCMOJIHU-
TENIbHOW BNacCTW.

CnepyeT TakXe OTMETUTb, 4YTO BblLLEyKa3aHHbIM NpeacTaB-
neHnam B OONbLWION cTeneHM cnocobCTBOBaNW CTUNEBbLIE
KParHOCTU B U3N0XEeHNU oTe4ecTBEHHOro OCHOBHOIMO 3akoHa,
4YTO NpUCyLLE TEM CiyyasiM, korga obpeTLlMe HE3aBUCMMOCTb
M NPUCSrHYBLUME OEMOKPATUYECKNUM KPUTEPUSAM CTPaHbl Mbl-
TalTCHd N0 BO3SMOXHOCTU aKLLeHTUPOBAHHO yka3aTb CBOIO Npu-
BEPXEHHOCTb 3TUM NpuHUMnam. A korga K 3ToMy NpunIoco-
BbIBAETCH NMPakTnKa HEyMeCTHbIX YCTYMNOK B NpoL,ecce nojamtm-
yeckoro npoTneobopcTBa AN NpuobpeTeHns onpeaeneHHoro
NOMNTNYECKOrO PENTUHIA, KAPTUHA CTAHOBUTCSH LENIOCTHOMN.

Tak, noxanymn, HKW B OOHOWN N3 KOHCTUTYUMIN OPYrnxX CcTpaH
HEe BCTPETUTbL NPaBOBOMN HOPMbI, CO3BYYHOWN ClefyloLwemMy no-
noxeHuto, 3akpenneHHomy B CcT. 2 KoHctutyumnm PA: «Hapopg
OCYLLECTBNSAET CBOIO BNaCTb NOCPEACTBOM CBOOOAHbLIX BbIOO-
poB, pedepeHoyMOB, a TakKe npenycMoTpeHHbIXx KoHCTUTy-
uven (NnogvYepKHYTO HaMu) rocynapcTBEHHbIX OPraHoOB U opra-
HOB MECTHOI0 CaMOyrnpaBieHUd U SONMKHOCTHbIX NTNLL».

B o6wmx yepTtax Oons xapakTepUCTUKU KOHCTUTYLLMOHHOIO
CTPOS yKa3aHHOEe MNOJIOXKEHNE UMEET KJII0YEBOE 3HAYEeHNEe U, B
LLe/loOM, COOTBETCTBYET MEXAYHaPOAHbIM NPaBOBbLIM MPUHLMN-
nam. OgHaKo HEMOHATHO, MOYEMY BblLIEYyKa3aHHbIE OpPraHbl
OOJIKHBI ObITb UCKTIOYNTENBHO NPEAYCMOTpeHbl KOHCTUTYUM-
en?

Ina cpaBHEHUA OTMETUM, 4TO B KOHCTUTYLMAX KaK [py3un,
Tak n AsepbangxaHa B cTaTbsIX TOFO Xe COAepXaHusa npeg-
noyTteHve otoaHo GOPMYIMPOBKE «NPenycMOTPeHHbIX KoHc-
TUTYUNEN N 3aKOHAMUN»S,

OpHako gaxe BblLWENPUBEAEHHbIE CbOpMyJ'IVIpOBKM He ABNd-
I0OTCHA NPaBOBbIM NpPenAaATCTBMEM OJ1A TOr O, 4TOObI CHYMTATb npa-
BOMEPHON OEeATENbHOCTb CO30aHHbIX HA OCHOBaHWM 3akKOHa
rocyoapCTBEHHbLIX OPraHoOB. B paHHOM cnyyae nmeeTcd B BU-

5 Cwm. KoHctutyuun Azepbarigxara, Apmenun n Mpyaun. - Epesad: GTZ, 2007r.
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4y, 4TO TEPMUH «NPENYCMOTPEHHbIV» HENb3S OTOXAECTBATb
C TEPMUHOM «MEPEYNCIIEHHbIN», KaK 3TO OLWNOOYHO NbITalOTCS
npencrtasntb. lpenycmotpeHne KoHCTUTyuMen, K coxane-
HUIO, MOPOV BOCAPUHMMAETCSH B TOM ciny4ae, 4To B OCHOBHOM
3aKoHEe KOHKPETHOI CTpaHbl OOJIKEH OblTb MEPEYUCNEH TOT
WUV MHOW rOoCyAapCTBEHHbINM opraH. Mexay Tem, npeaycmor-
peTb — 03HavaeT NpPaBOMEPHO onpenenuTb Takne Gopmynm-
POBKM N OeATENbHOCTb rOCYAAapCTBEHHOrO OpraHa, KoTopble
BbITEKAIOT N3 OCHOB KOHCTUTYLMN.

MHaye roesops, ecnm KoOHCTUTYUMEN 3aKPENIEHO MOJIOXE-
HMe, COrnacHo KOTOpPOMy, K npumepy, GyHKUMK rocygap-
CTBEHHOr0 ynpasieHUsi MOryT OCYLLECTBAATb Takxe npeayc-
MOTPEHHbIE 3aKOHOM WHblE rOCYAAapPCTBEHHbIE OPraHbl, TO 03-
HayaeT, YTO TEM CaMblM MpefycMaTpuBaeTca co3paHume no-
[06HOro rocyaapCcTBEHHOIO opraxa.

Bhllleyka3aHHblE yNPOLLEHHbIE NOAXOAbl K NPUHLMAY pas3-
OeneHns BNacTe 4acTUYHO OBYCNIOBIEHLI U HEALEKBATHbLIM
OTHOLUEHNEM K CAMOMY MPU3BaHUIO, HA3HAYEHMUIO 3TOrO NPUH-
umna.

B KoHe4YHOM cyeTe, cnegyeT OTMETUTb, YTO OTNPaBHAas TOY-
Ka, CyTb 3TOro NpUHUMNA NPOSIBASIETCS HE B TOM, 4TOObI Ta nn
nHasg GYHKLUNS OCYLLECTBASNACh UCKIIOYUTENBbHO ONpeaeneH-
HbIMW rOCYAapPCTBEHHBLIMU OpraHamu, a B TOM, 4Tobbl obecne-
YNTb CAMOCTOSITENbHYIO AEATENIbHOCTb CUCTEMbI OCYLLECTBNSA-
IOWKWX OonpeaeneHHYI0 BNacTb rOCyAapCTBEHHbIX OPraHoB,
NCKJIIOYNTb HEYMECTHbIE BMeLllaTenbcTBa U obecneuynTb Tpe-
6oBaHMEe HeEOOXOAMMOr0 paBHOBECHS.

EcTecTBeHHO, Kak yXe OTMe4anoch, B ciy4yae ¢ 3aKkoHoaa-
TeNIbHOW 1 cyaebHol BNacTMn oCo6eHHOCTb COCTOUT B TOM,
4YTO 9TU BUAbl BNAaCTAMU MOryT OCYLLECTBAATHCS CHOPMUPO-
BAHHbIMWN UCKIIOYNTENBHO B AAHHbIX LLEeNSX rOCY0apCTBEHHbI-
MK opraHamu. Ho paxe B atom cnydyae KOHCTUTyums nuulb
3akpennseT NpUHUMNUanbHble HOPMbl IO OCHOBHbIE MOJIO-
XEHUS CUCTEMbI rOCYAapCTBEHHbIX OPraHOB [AaHHOro BuMAa,
npenocTaBfsigs BO3MOXHOCTb MPOM3BOAMTbL Heobxogmmoe
npasoBOE PErynnMpoBaHue TEKYLIVUMWN 3aKOHOAATENbHbIMU aK-
Tamu.

Tak, cornacHo cT. 91, cT. 92 (4.1) KoHcTuTyuumn: «B Pecny6-
nnke ApMeHus OeNCTBYIOT CyAbl MEPBON MHCTaHUUK OOLLEN
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ropucaomkumn, AnenndunoHHsle cyabl n KaccaunmoHHbIM ¢y, a
B NPeAyCMOTPEHHbLIX 3aKOHOM Cly4adx Takxe crneumann3vpo-
BaHHble cyabl». MIHaye roesopsl, paxe B cnyyae ¢ cygebHom
BNacTblio KOHCTUTYUMSA MOJSIHOCTbIO HE NepeyvYncnsaeT BCe Cy-
neOHble opraHbl, a 3aKpenngaeT onpenesieHHbIe BO3SMOXHOCTH,
4TOOblI 3TOT BOMNPOC PErNaMEHTUPOBANICA KOHKPETHLIM 3aKO-
HOM. TO eCTb, 3TO TakXe CaMOCTOATEeSIbHAasdA Pa3HOBUOHOCTL
«npenycMoTpeHHoro KoHctutyunemn» nopsaaka, o 4em yrnomm-
HaNoCb BbILLE.

Ewe oanH BaXHbIN acnekT, OTHOCALLMACA K NPUHLMNY pas-
OeneHns BnacTen: JomkeH n B 0693aTelbHOM MopsiAKe Kax-
Obl TOCY0aPCTBEHHbIN OpraH noajiexarb TOW Uin MHOW BETBYU
Bnactn? Ha 9TOT BONPOC B HAy4HO-NPaKTUYECKUX U NOANTU-
Yyeckmx cdepax paeTcqa OLHO3HAYHO MOJIOKUTENbHbBIA OTBET.
Bonee Toro, naymnsaioTcsa, cnpawmeasa: kak MOXHO Boobpa-
3UTb FOCYAAPCTBEHHbIE OPraHbl, KOTOPbIE HAXOAUNCH Obl BHE
TOW MW MHOM CUCTEMbI BNAacTU, N HE HApPyLWNT Nn nogobHoe
NPUHUMN pasgeneHns snacrtemn?

He yrnybnssicb B aHann3 3/IEMEHTOB COAEPXaHUS yKa3aH-
HOrO NPUHLMNA, OTMETUM JIMLLUb, YTO OH COCTOUT U3 TpeboBa-
HU pa3feneHna U ypaBHOBELWMBAHUSA, MO MEHbLUEN Mepe,
OBYX BeTBel Bnactu. Npuyem, HM OOHO U3 3TUX TpeboBaHUi
HE UCKJIIDYaET CUTyaumKn, Koraa MoryT OblTb OTAE/bHbIE TOCY-
DapCTBEHHbIE OpraHbl, KOTOPblEe He nognexart HU OOHOW W13
Tpex CUCTEM BNacTu.

Tak, oenas ccoiiky Ha cTaTblo 85 KOHCTUTYUMM Hawen cTpa-
Hbl, NOOYEPKHEM, YTO DYHKLNU UCTMOJIHUTENIBHON BacTn MO-
XET OCYLLEeCTBNATb He ToNbKo MpaButensctBo PA. OgHako ec-
JIN Mbl B3MNSIHEM HA 3TOT MOCTYAT MOA APYrMM PaKypCcoOM (4TO-
Obl NOAYEPKHYTb, YTO BAACTHble YHKLUM MOryT OCyLlec-
TBNATBLCH TAKXE UHBbIMW, CO34AaHHbIMU HA2 OCHOBaHUW 3aKOHa op-
raHamm), TO B JAHHOM Cllyd4ae CUYMTaeM BaXHbIM MOOYEPKHYTb
cnenyowmin BolBoA: KOHCTUTYLUS HE UCKITIOYaeT OeATEeNIbHOCTHU
He BXOASILLEro B Kakyl-HMOyab M3 BETBEM Bnactu rocyaap-
CTBEHHOro opraHa. bonee Toro, cuntaet HeobxoanMmoi nNogod-
HYIO CUTyaumio, ecin pedb NAET O KOHCTUTYLUMOHHOM MpUHUMne
paBHOBeCUS (ypaBHOBELLVBAHMWSA) BNacTen.

lMprnyem, Bbllleyka3aHHbIA BbIBOL, MOJyYnsl CBOe ajeksar-
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HOE BOMJIOLLEHWE U NpakTuyeckn. Tak, HanpuMmep, Npokyparty-
py Halwleln cTpaHbl HeNb3ss 6€30roBOPOYHO MPUUYUCNUTL K OA-
HOW 13 BETBEW BNacTu, U B JAHHOM CJly4ae He MMEET Kakoro-
B0 NpaBOBOro 3HAYEHUs TO, YTO HOPMbI, OTHOCSILLMECS K
nocnegHemn, nomMelleHbol B rnase 6 KOHCTUTyUMKW, Ha3blBalO-
weiica «CynebHasn BnacTb», Tak Kak aHaan3 HOPM 3TOW rnasbl
nokasbiBaeT, 4YTO COCTaBASAOLWYI0 CepAueBuHy cynebHom
BNactu GyHKUMIO — npasBocyamne MOryT OCYLLECTBAATb JIULIb
cyabl (cT. 91 KoHcTuTyumn). MNpuyem, OTHOCUTENBHO BONpoca
NPOKypaTypbl CIOXNBLUNECH TOYKMN 3PEHNSA MONFPHO NPOTUBO-
peyunBbl, TaK KaK 4aCTb CYMTAET, YTO NpoKypaTtypa NoAanexunT
WUCKJTIOYUTENILHO UCMONMHUTESIbBHOW BIACTWHS.

BblILLEN3N0XEHHbIE, MO CYTK, BECKOHEYHble 1 BecnnogHble
OMCKYyCCUM NpoaonkaTcs Ao Tex rnop, noka He 6yaeT NpuHATa
B KQ4eCTBE UCXOOHOWM TOYKa 3PEHMS O TOM, YTO €CTb U B Aab-
Henwem elle 6yayT rocygapCTBEHHbIE OpraHbl, KOTOpPble He
nognexar kakon-nmbo n3 BeTBen BnacTu. A Ha BONpPoOC, Kakne
3aa4yn peLllalT 3TU opraHbl, MOXeEM OTBETUTb, 4YTO OHWU, B
pamMkax CBOMX MOJSIHOMOYUIA OCYLLECTBASAIOT 0COOble PYyHKLNMN
M NpPU3BaHbl rapaHTUpPOBaTb KOHCTUTYLMOHHbLIE NpaBa U CBO-
6oabl rpaxnaH, a Takke obecrneymTb HOpMallbHOe OeNCTBME
NpUHUMNA paBHOBECUS BNacTeN.

BbiTyloWNE B HALLEe BPEMS YepecUyp XeCTKMUe Mo3numnm oT-
HOCWUTENIbHO NPUHUMNA pa3feneHns BnacTen, Ha Mol B3rnsaa,
MMEIOT TakxXe onpenesieHHble UCTOPUKO-dunocodckme npea-
nocbinkn. eno B TOM, 4TO TEOPETUKNU-OCHOBATENMN 3TOrO
npuHumna OxxoH Jlokk n Wapnb Jlym MoHTeCckbe He mMornuv
NPeaBOCXUTUTb ONpeaeneHHble PACTAXNUMOCTb U YCNOBUS, Tak
Kak B UICTOPUYECKMin nepnon GopMmMpoBaHNS NPUHLMNA rocy-
OAPCTBEHHbLIV annapaT ele He WUMEN HbIHELLHIO CJIOXHYIO0
CTPYKTYPY, @ OTOE/IbHblE, HbIHE AENCTBYIOLIME rOCYAapPCTBEH-
Hble opraHbl NM60 BOOOLLE He CyLLLeCTBOBaNM (KakK, Hanpumep,
npokypartypa, 3alMTHMK MpaB 4YenoBeka, BbINONHSAOWMNE
@GYHKLUNN UCNOSIHUTENbHOW BNACTU pasinyHble HE3aBUCUMbIE
KoMuccum n ap.), nMbo noka elie HaxoAuancb B COCTaBe TOl

6 06 aTom Bonpoce 6onee NoapobHo, cM.: ScTpebos B. 5. Mpokypopckuii Haasop. - M.:
Napat. “Mopogey”, 2001. - C. 7-11.

7 CMm.: AzapkuH H. M. BceobLuas uctopus iopucnpyaeHumnu. - M.: i0puga,. nut., 2003. - C.
312-318 n 333-339.
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W MHOI BETBU BNACTU U He OblNn HaaeneHbl NpPaBoOBbIMU BO3-
MOXHOCTSIMU OCYLLECTBIEHUS OCOOLIX PYHKLWNIAT,

K coxaneHuto, nHorga mMbl nNposiBngemM cyrybo gormaTuyec-
KU noaxon B OTHOLUEHUM UCTOPUYECKN CITOXUBLUMXCS HEKO-
TOpbIX TEOPUI, a B pe3yfibTate nmwaem camm cebs BO3MOX-
HOCTU OaTb aAekKBaTHYIO OLUEHKY HbIHELWUHMM peanuam. Mexay
TeMm, Hanbosee NOrnyYHbIM SABNSETCS HE NPUBEPXXEHHOCTb AOr -
MaTun4eckon meTogonoruu, a npn 6e30roBopoYHOM cregoBa-
HUW CYTU KaxOoW Teopumn, CTPeEMJIEHME NMPUBECTM €e B COOT-
BETCTBUE C COBPEMEHHBIMWN HAYYHbIMU AOCTUXEHUAMU U Tpe-
60BaHNAMM aAeKBATHOIO peLLleHns npodnem.

KctaTtn, pormatmyeckme noaxonbl K UCTOPUYECKN CIIOXUB-
LUIMMCSH TEeOPUSM HEYMECTHO KPUTUKOBAJICb PSAOM NMpaBoBe-
[OB €elle B Hayajsle Npowsioro Beka. XapakrtepHa, B 0cobeH-
HOCTU, NpuHaTas B JpeBHeM PuMcKomM npase naeonorms noa-
pa3fgeneHns npaea Ha OOLECTBEHHYIO M YAaCTHYIO A0NN, K Ye-
My B CBO€ BpeMs obpallancs kinaccuk poccuUmnckoro npaBoBe-
neHusa UN. NokpoBcKuiis.

He cnegyeTt Takke UrHOPMpPOBATb TO, YTO B 3aKOHOAATENb-
CTBax CTpaH, UMeLWNX pas3syiniHble NpaBOBble CUCTEMbI, TaK-
XXe MOXXHO BCTPEeTUTb, TaK CKa3aTb, HEKOTOPbIE PA3HOYTEHUSA
OCHOBOMoOnNarawwmnx NPUHLMUMNOB MnpaBa, 4TO Takxe cBupe-
TeNbCTBYET 06 YA3BUMOCTU BbIUJeyKaSaHHOVI MEeTOoO0/0rnn.

AdymaeTtcsa, 4yTo ANna agekBaTHOro BOCMPUATUS CYTU MPUH-
umna pasgeneHus BnacTen, cnenyet NPUHATb MCXOOHbIM eLle
OOVH KPUTEPUIA: OCHOBHbIE, ompeaengiowme, Hanbonee xa-
pakTepHble PYHKLMN KaXa0n BETBM BNACTU OO/IKEH OCyLLEeC-
TBNATb OAUNH rocy,u,apCTBeHan?l opraH nam cunctemMa I'IO}J,O6HbIX
OpraHoB, a OCTalJibHble OpraHbl MOTyT ObITb HaaeneHbl JILb
NPOVU3BOAHBIMU, HE CYLLECTBEHHBIMU PYHKLMAMMN.

8 CM.: MokpoBsckuii Y. A. OcHOBHbIE NPOBeMbl FpaxaaHckoro npasa. - M.: CrartyT (B ce-
pun «Knaccuka poccuinckon umsmnmndaumm»). 1998.
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The interpretation of the issues of current
importance of the principle
of separation of powers

G. Danielyan

Minister of Justice of the Republic of Armenia,
doctor of Judicial Sciences, professor

Summary

New approaches covering the issues concerning the legal
enforcement of the principle of separation of powers are pro-
vided. Meanwhile, its origins and stereotype, as well as the
serious reasons for solving those issues on the surface level
are demonstrated.

The principle of separation of powers does not directly
apply for such an exclusive situation, when any of the govern-
mental institutions and branches may not either legally be
incompetent to deal with issues or activities common for the
other branches of the power. Simultaneously, the relevant
examples are given to state especially the facts of the imple-
mentation of the operation of the executive powers by the bod-
ies of judicial authority.

Special attention is paid to the significant importance of the
norm of Constitution of the Republic of Armenia, according to
which people exercise their power through free elections, ref-
erendum, as well as through state and local self-governing
bodies and public officials as provided by the Constitution.

Particularly, the interpretation of the meaning “stipulated”
and the arguments that the same statement does not exclude
the exercise of the power only by the state bodies provided by
the Constitution. “Stipulated” means that state bodies are not
straightly vested to the Constitution, but comes to existence
out of the principles of Constitution.

AkTyarnbHble NPo6eMbl KOHCTUTYLIMOHHOIO NpPaBoCyaust

As an example the provision of Article 85 of Constitution of
the Republic of Armenia, according to which the possibility
of operation of public administration is promulgated also for
the state authorities provided Caw. Significant attention is paid
to the matters of the protection of the “public order” interests
and limitation of the power of state authorities.

The above mentioned issues are also affected by the obvi-
ously extreme style of the national constitutional content,
which is common for newly independent countries which
adopted democratic values that try mostly to emphasize their
attitude to the same values. And the picture is complete when
it comes to political confrontations for gaining high rating
through the frivolous compromises.

There is another essential point concerning the principle of
separation of powers whether any state authority shall belong
to this or that branch of power. The author gives very unique
explanation i.e. separate state authorities might not belong to
any branch of power.

In order to understand the nature of the principle of separa-
tion of powers it is concluded that it is essential to take into
consideration another criterion according to which the basic
functions of each branch of power may be stipulated to partic-
ular state authority, and other state authorities may have simi-
lar privileges of secondary importance.
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JUDICIAL REVIEW OF POLITICAL
QUESTIONS QUESTIONS
OF JUSTICIABILITY

Abstract: Questions of “justiciabilityB crop up across the
field of judicial review in a number of different contexts.
These questions (and the closely related questions of judi-
cial “deferenceBto legislators and administrators) and their
location within the legal system vary over time. By listing a
number of contemporary (and some earlier) UK instances,
the paper seeks to explore the deployment of the idea of
justiciability (both with reference to inter-institutional
“respectB and judicial “competenceB at the interface
between political and judicial decision-making, at the hands
of both judges and legislatures.

A. INTRODUCTION

“It is not Judges’ workB This was the view expressed by
Lord Cockburn in the early Scottish case of Pryde v Heritors
and Kirk-Session of Ceres’ when the Inner House of the
Court of Session was called upon to decide whether the
Court should adjudicate upon the award of parochial relief
toa weaver’s widow and her seven children of 3s 6d (17 ]
p) per week. Should the Court of Session review the deci-
sion of the kirk-session at all? Could the court, if it wished

' (18 3) 5 D 552 at 560.
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to do so, revise the amount to be paid in allowances to the
poor? Lord Cockburn was one of a minority on the Court
who took the view that the Court should not intervene to
adjust the amounts awarded. The Court could never have
the knowledge required, it would be overwhelmed by the
pressure of litigation and the respect and authority of the
original decision-makers would be undermined.

Although this restrained approach bythe judiciarywas not
at this time universally accepted, it did,in due course,come
tobe the basis of the modern law of judicial review in admin-
istrative law. It became an acknowledged aspect of the judi-
cial role. There were limits. Some issues were not appropri-
ate for adjudication bycourts. Theywere not “judges’ workB

The aim of this paper is toexplore the ways in which the
idea of what is and is not “judges’ workB - to be closely
equated with what is and is not “justiciableB - is a useful
concept in determining whether or not courts should
exclude themselves entirely from the adjudication of some
issues, or, in circumstances where their jurisdiction is not
altogether excluded, their role should,in some appropriate
measure, be restrained. Within the categories of the non-
justiciable there maybe room for the concept of the “polit-
ical questionB and this toowill be touched on. Important,in
any event, is the distinction well taken by the late Geoffrey
Marshall in his essay “JusticiabilityB where he clarified the
distinction between the assertion of non justiciability on the
grounds of the “absence in factBof a fixed procedure for
judicial decision-making and,on the other hand,that some-
thing is “unsuitableB for resolution by a court®. There is a
distinction, in other words, between those issues which are
contingently non-justiciable because, whatever their other
general qualities, they are formally declared, within the rules
of a particular legal system, to be so. Marshall’s example
was that of the Directive Principles of State Policy in the
Indian Constitution. On the other hand, there are those
issues which may be said tobe inherently non-justiciable or

inappropriate for decision bya court because of the politi-

z In AG Guest (ed),Oxford Essays in Jurisprudence (1% series, 1961) pp 265-287.
Ibid at 266.
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cal (including inter-institutional) or social or economic con-
text within which decisions must be made.

Totalk of justiciabilityis tofocus on the work of judges done
in the court room. This paper is, therefore, not really con-
cerned with the other types of work which judges may also
involve themselves in such as chairing,at the invitation of gov-
ernments, commissions or tribunals of inquiry. Such work
may be usefully illustrative of the sorts of qualities, whether
deriving from their independent and apolitical stance or their
fact-finding skills,which make them attractive in the filling of
these positions. The same work may, therefore, be a useful
secondary indicator of what may reasonably be regarded as
failing within judicial competence in the court room and may
indeed contradict some lists of assumed limitations on judi-
cial abilities. Nor, in the UK tradition, has the extra-judicial
deployment of judges tohead high-level inquiries intomatters
of public concern been the onlyexample of the use of judges
outside the court room. At more routine levels of public
administration,members of the judiciaryhave been drawn into
decision-making, including decisions (on “meritsB on appeal
from elected local authorities,which is quite distant from their
normal processes of court room adjudication. The sheriff in
Scotland continues to exercise many functions which derive
from a role which was historically much more extensive as a
position which combined local administration on behalf of the
Crown with local adjudication and it remains a question in
modern times whether a new form of administrative appeal
should be directed towards a court or a tribunal or a minis-
ter'. This all illustrates the difficulties that have been encoun-
tered in British practice in drawing bright lines between the
administrative and judicial. Sir Ivor Jennings derived much
fun,in an appendix to his text book on constitutional law, in
pointing out the folly of attempting too formal a division
between socalled ‘administrative’ and ‘judicial’ functions®.

Recent examples are provided bythe Scottish Executive Consultative documents

on the implementation of environmental law:- Strengthening and Streamlining:

The Way Forward for the Enforcement of Environmental Law in Scotland

(November 2006) and Environmental Liability Directive: A Consultation
5 (December 2006).

Sir Ivor Jennings, The Law and the Constitution (5" ed, 19590pp 280-30° .
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The question of the classification of powers is one which
will arise at a number of points in the discussion which fol-
lows. Fully explored by Professor Stanleyde Smith,the clas-
sification of decision-making by public authorities - the divi-
sion into the administrative, the judicial,and the ‘quasi-judi-
cial’ - was,for manyyears,used byreviewing courts todeter-
mine the proper extent of their powers - whether, for
instance, the principles of natural justice should be applied.
It maybe correct tostate,as has been said more recently by
de Smith’s editors, that a reliance on the classification of
powers has given waytoa test of justiciabilityas a determi-
nant of the appropriateness of a decision for judicial
review®. On the other hand,theyalsoadmit that ‘some of the
qualities of the old classifications contribute tothe identifi-
cation of a decision’s justiciable features’.

But it is certainly the case that any enquiry into the con-
cept of justiciability will draw on ideas of the separation of
powers - and in two distinguishable respects. In the first
place, justiciability relies on the idea that there is a distinc-
tion between the legal or judicial style from the executive or
administrative; that there is a difference between legal rea-
soning and policy-based decision-making. That such dis-
tinctions can be drawn has been strongly argued in recent
times by Ronald Dworkin® and Neil MacCormick®. On the
other hand, there have been those who are much more
sceptical about the basis of this distinction™ and this is a
useful pointer to another dimension in the discussion of
justiciability itself. We should remember that assertions
made byjudges that issues are either justiciable or non-jus-
ticiable maylack a certain objectivity. By definition, they are
far from being merelylegal decisions.

The second way in which the idea of the separation of
powers frames that of justiciabilityis that it provides,through

the notion of institutional respect,the second principal basis

® Lord Woolf and J Jowell (eds), Judicial Review of Administrative Action (5" ed,

1995) 1002.
7 Ibid.
R Dworkin, Taking Rights Seriously (1997) 22-28.

See eg N MacCormick, Legal Reasoning and Legal Theory (1978) 132-133;

10 Rhetoric and the Rule of Law (2005) 119.
See eg J A G Giriffith, The Politics of the Judiciary (5" ed, 1997).
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for judicial restraint. Judges are expected tohold back not
because the type of reasoning or decision-making in which
they are engaged but because it is more appropriate for
either legislative or executive bodies tohave a final or near-
final say — usually because of the democratic base from
which they derive their legitimacy. In talking of justiciability
at all,we are here using the term as a means of discussing
the limits of adjudication,whether these are reflected in the
complete rejection by courts or some issues for decision or
whether theyproduce an unwillingness on the part of courts
to apply with their normal vigour the usual standards of
review - those situations which attract a degree of restraint
or ‘deference’ towards decisions made. Because this
involves drawing a line (or several different lines) between
those issues which maybe described as fully susceptible to
judicial scrutiny and those which are not, it is a project
which,in that sense,draws a line between the legal and the
political. What will not be attempted here, however,is a full
examination of the theory of the law/politics divide such as
has been undertaken in recent years by Martin Loughlin''.

In this paper,section B will develop a little further a gen-
eral consideration of the idea of justiciability and the crite-
ria that identify which situations attract justiciability ques-
tions. Then,in section C,there is a listing of the most promi-
nent such situations. Because this is very much a paper
reflecting the clichLd ‘work in progress’,the listing (which is
itself veryuneven in its treatment of the different instances)
stops short of a full map and even further short of a gen-
eral theory of justiciability (if one were tobe sought). In sec-
tion D some threads are drawn together.

B. JUSTICIABILITY

Before moving into an examination of specific examples
of circumstances where the concept of justiciability has
been applied,it may be helpful toadd a few more introduc-
tory comments to assist in defining the field. The focus of

the paper is on those situations where ‘political’ considera-

" See,in particular, The Idea of Public Law (2003).
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tions (whether defined byreference torespect for inter-insti-
tutional proprieties or tothe nature of the issue tobe decid-
ed or,in many cases,toboth) intrude tothe extent of exclud-
ing a court’s powers toadjudicate or torestrict their scope.
For the purposes of further clarification,however:

1. It is clear that,for the purposes of this enquiry,we are
not concerned with all the reasons why a court may be
obliged todecline,or at least tonarrow the power,todecide
an issue placed before them. Thus it is clear that where a
court declines tohear a case because,bystatute, that case
is placed exclusively within the jurisdiction of another type
or level of court,such a rejection of the case is not done
on grounds of justiciability. The case is appropriate for
adjudication but not bythat court. And the same applies to
cases which, through the application of rules of interna-
tional private law, belong in the courts of another country.
The same might also be though to be true of those cir-
cumstances in which Parliament has sought expressly to
exclude the jurisdiction of anycourt todecide a particular
issue,whether or nor that exclusion is stated totake effect
only after a time-limited opportunity for a legal resolution
has been permitted? Or where case is rejected on
grounds of its lack of ‘ripeness’? Or even where it is held
that the pursuer lacks the necessary locus standi?
However, although these are all circumstances (perhaps
with the exception of the ‘ripeness’ case) where the lan-
guage of ‘justiciability’ would not be invoked directly, they
are indeed cases where the idea of justiciability is quite
appropriate. Where Parliament has intervened to exclude
jurisdiction this maybe on grounds of non-justiciability. The
issue is considered not appropriate for judicial determina-
tion on the grounds,for instance,that finite resources have
to be shared™ - a category to be treated below - or that
another body has,in any event,been assigned the right of
final determination. A lack of ‘ripeness’ may certainly indi-

cate a lack of justiciability, at least for the time being and

12 See, for example,in Anisminic Ltd v Foreign Compensation Commission [1969]
2 AC 1°7. Another form of statutory exclusion is the narrowing of remedies
against the Crown achieved bythe Crown Proceedings Act 19° 7. Other aspects
of public authority liability are considered below.
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pending further developments. A lack of standing implies
a lack of justiciability of an issue raised on the initiative of
the particular party'. These examples will not be pursued
further but theydoserve toillustrate the flexible limits tobe
applied tothe core concept of justiciability.

2. The case of the parliamentary intervention to exclude
jurisdiction by statute” may be used as an illustration of a
more general characteristic of justiciabilityand as a restate-
ment in different terms of the distinction drawn from
Marshall between ‘contingent’ and ‘inherent’ non-justiciabil-
ity. Whilst that distinction has value, the more important
question is who has the power todecide the limits of justi-
ciability. In some circumstances,this will be taken out of the
hands of the courts and attributed tothe constitution on the
legislative. In other circumstances, those limits have to be
determined by the courts themselves. Whilst the latter cir-
cumstances are those more commonly treated as raising
issues of justiciability,the former shall not be forgotten.

3. This is,in turn,a reminder that,although a prime focus
for justiciability questions is within the jurisprudence of judi-
cial review, they extend more broadly. They are present at
point where statue defines the jurisdiction of courts. They
are present tooin the work of the courts beyond that of judi-
cial review. As we shall find,a particular fertile area is that
of the liability in tort/delict of public authorities. And,as we
shall also find, comparisons between cases raised in differ-
ent legal contexts demonstrate that notions of justiciability
vary from one toanother. Degrees of justiciability are deter-
mined by reference to the nature of the legal issue to be
decided. The ‘political’ quality of a decision may attract a
different response in judicial review where the court’s role,
in anyevent,attracts a lighter touch,in comparison with deci-
sions on tortuous liability. Justiciability depends on the
nature of the legal issue at stake.

‘. Another example of the need totake a broad but flex-
ible view of the justiciability is its application not only to the

3 In MacCormick v Lord Advocate 1953 SC 396, tobe discussed further below,

. the question of standing was linked tobroader issues of justiciability..
See Anisminic n 12. AlsoLaws n15 below at 75.

VIl BceMUpHBI KOHIPEeCC KOHCTUTYLMOHHOIO npasa

content of rules within the legal system but also to the
processes wherebythe sources of legal rules are identified;
how they are to be distinguished from non-legal rules; and
what status is tobe accorded todifferent categories of legal
rules within the legal system. The most significant intrusion
of politics into a legal system is to define the authority of
legal rules,their hierarchy,and the distinction between legal
and political rules. The highest form of institutional respect
shown bya court is the respect shown tothe highest sources
of law - whether constitution or Act of Parliament, chal-
lenges tothe authority of which are non-justiciable™.

C. ASPECTS OF JUSTICIABILITY

Toaddress the issues of ‘justiciability;” and ‘deference’ in
the context of contemporary judicial review in the United
Kingdom' is totake on almost all there is to say about the
principles of judicial review. It is (or would be,for we have
to be selective in this account) to discuss the constitutional
basis of judicial review'; whether that underlying theory of
judicial review confines the courts toa ‘vires-based’ form of
review'®; how that impacts upon judicial responses to the
purported exclusion of judicial review by statute; how courts
door should approach the review of executive powers case
in broad discretionary terms or even in such a way as to

implyan ‘absolute’ discretion'; whether there are,or should

'S This is a point made with great clarity by Sir John Laws (subsequently Laws LJ)
in his ‘Law and Democracy’ [1995] PL 72 (an article of great general relevance
as well) at 75 where he writes of the reach of the judges’ jurisdiction extending
torender ‘everypublic body. . . in principle subject tothe supervision of the court
as regards everydecision it makes. The onlytrue exception,in the present state
of the law,is the Queen in Parliament,exercising the function of enacting prima-
ry legislation,and this exception is now constrained soas not toapply where the
legislation on its face is credibly asserted tobe inconsistent with the law of the
European Union.’

There are important distinctions tobe drawn between judicial review in Scotland
and the other UK jurisdictions but,with the exception of the ‘error of law’ points
mentioned below,theyare not pursued in this paper.

See eg C Forsyth (ed),Judicial Review and the Constitution (2000).

19 See eg D Oliver,‘Is the Ultra Vires Rule the Basis of Judicial Review? [1987] PL 5* 3.
As the title of the essaysuggests,Professor D G T Williams focused on the ques-
tion of discretion in his ‘Justiciability and the Control of Discretionary Power’ in
M Taggart (ed),Judicial Review of Administrative Action in the 1980s (1986) - a
most illuminating contribution on this aspect and generally.
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be,different degrees of intensity of review and,if so,on what
grounds; whether, in particular, the exercise of powers
apparently impinging on ‘fundamental’ human rights should
attract an especially high level of scrutiny - or whether, on
the other hand, alleged breaches of human rights should
attract from the courts a higher degree of ‘deference’ to
executive or legislative authority reflecting the ‘margin of
appreciation’ afforded by the Strasbourg Court; and
whether,in addition,there some other categories of execu-
tive decision-making should be dubbed ‘non-justiciable’ or
at least afforded a high degree of deference. With a focus,
in this last sector, on powers relating to foreign affairs and
defence and then, in domestic areas, on executive powers
exercised in circumstances of constrained financial
resources, these questions will be addressed, in summary
fashion, in the next section. In advance of that, we should
take account of the backdrop of legal sources against which
judicial review and other procedures are conducted.

Justiciability and sources of law

In the absence of a written constitution,the statute law of
the Westminster Parliament underpinned by the doctrine of
parliamentary supremacy is both the highest form of law for
UK courts and, inevitably, the commonest source of review-
able powers. In three broad ways,however,this general state-
ment has to be qualified. First, although on its face parlia-
mentary supremacy leaves the status of Acts of Parliament
unchallengeable and anypurported challenge tothe validity of
a statute non-justiciable by a UK Court, there are certain
respects in which small chinks in that cloak of non-justicia-
bility maybe breached. Secondly,there is the question of the
justiciability of that less pervasive but still intriguing source of
executive authority,the royal prerogative. And thirdly,and at
a tangent, the non-justiciability of the non legal rules con-
tained in constitutional convention. It should be recognised
at this stage that,in addressing the question of what counts
as the ultimate rules of law in a legal system beyond which
nocourt in that system mayenquire as totheir binding author-
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ity, we ask the most fundamental questions of justiciability.
They have arisen most revealinglyin those states which have
undergone political (and often military) revolution which,
through its disregard for the rules laid down by an earlier
constitutional order, has also produced legally revolutionary
conditions in which courts have had toface the question of
whether the determination of the ultimate sources of legal
authority are themselves justiciable and,if so,on what basis.
In such conditions, can courts redefine the grundnorm? Are
there justiciable criteria for doing so? Some maydoubt,given
the self-referential and ‘political’ character of the questions
posed,whether theycan be given a positive answer,although
it is well-known that judges, perhaps with little practical
option (short of resignation) but to do so, have produced
answers in a wide range of circumstances including that of
the Southern Rhodesian UDI of 1965.

Although the clear examples of courts being invited to
resolve questions arising in the breaches of legal continuum
following political revolution are relatively infrequent, such
instances of legal revolution are not confined to conditions
of overt political conflict. On all occasions when courts are
called upon todefine or toredefine ultimate rules of recog-
nition in a system,the justiciability of the questions is bound
to arise. This is true, whether it is the US Supreme Court
defining the authority of the Constitution in its early days or
whether it is the UK courts reinterpreting the status of the
doctrine of parliamentary supremacy or of other sources of
law under the UK constitution.

In relation toUK Acts of Parliament,the arguments about
how far challenges totheir validity are justiciable are famil-
iar®. Those who have proposed that Acts of the UK
Parliament should be interpreted subject to the rules pre-
scribed by its founding constitution contained in the Treaty

of Union of 1707* have relied heavily on the dicta of Lord

20 See, in particular, AW Bradley, ‘The Sovereignty of Parliament - Form or

Substance?’ in J Jowell and D Oliver (eds), The Changing Constitution (5" ed,
2000).
See int al N MacCormick ‘Does the UK have a Constitution? Reflections on
MacCormick v Lord Advocate’ (1978) 29 NILQ1; T B Smith, A Short
Commentary on the Law of Scotland (1962) ch 3; J D B Mitchell, Constitutional
Law (2™ ed,1968) ch ‘.
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President Cooper (of Culross) in MacCormick v Lord
Advocate® where he did indeed declare that the ‘principle
of the unlimited sovereignty of Parliament is a distinctively
English principle which has nocounterpart in Scottish con-
stitutional law’ and admitted the notion of ‘fundamental and
unalterable’ laws from another source such as the Treaty®.
They have also had to acknowledge his confession in the
same case, however, that, even though the Treaty may be
fundamental law, ‘the question remains whether such a
question [of whether something has been done in breach of
that fundamental law] is determinable as a justiciable issue
in the Courts of Scotland or England,in the same fashion as
an issue of constitutional vires would be cognisable by the
Supreme Courts of the United States,or of South Africa or
Australia’®. He held that the action as laid before the court
in that case was incompetent. And it was in Gibson v Lord
Advocate® that Lord Keith, when invited to apply the test in
Art 18 of the Treaty of whether a law was for ‘the evident
utility of the subjects within Scotland’, rejected that invita-
tion, in part,on the grounds that such a question was ‘not a
justiciable issue in this Court. The making of decisions upon
what must essentially be a political matter is nopart of the
function of the Court and it is highly undesirable that it
should be. The function of the Court is to adjudicate upon
the particular rights and obligations of individual persons,
natural or corporate,in relation to other persons or,in cer-
tain instances,tothe State. A general inquiryintothe utility of
specific legislative measures as regards the population gen-
erally is quite outside its competence®. These cases nicely
expose the paradox created bythe acceptance of a source
of law potentially higher than Acts of Parliament but the
rejection of the justiciability of the criteria required to be
applied toenforce that status.

Other prominent questions have arisen in the process of
establishing the higher status of European Community law;

the more tenuous suggestion that other high profile statutes

22 1953 SC 396.

S Ibid at * 11.

2 Ibid at * 12.
1975 SC 136.
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should join the European Communities Act 1972 in being
attributed ‘constitutional’ status,at least tothe extent of their
protection from subsequent ‘implied repeal’®; and the
recent re-examination of the legal status of Acts of
Parliament passed subject to the provisions of the
Parliament Acts 1911 and 19°9. In the case of R (on the
application of Jackson) v Attorney-General®.

Although some of the biggest questions about the status
of sources of law and the justiciability of the criteria estab-
lishing their status have arisen in the United Kingdom in
relation toActs of Parliament,other important questions have
surrounded the status to be accorded, on the one hand,to
the prerogative® and torules of international law®.

An important dimension of non-justiciability in the
Westminster model of parliamentary government (principal-
ly in the home-grown version but also, to an extent, in the
‘exported’ versions) is the reliance placed on non-legal
rules or principles of the constitution and commonly
referred to as ‘constitutional conventions’. By definition,
these are non-justiciable. Thus, while some core executive
powers already considered are non-justiciable because of
their subject-matter,other aspects of executive government
are non-justiciable because not reduced to law at all. The
rules which regulate government formation (the appoint-
ment and dismissal of ministers),the operation of the cabi-
net (including the doctrine of collective responsibility) and
the relationship of political accountability of ministers to
Parliament (individual responsibility) are, in the main, non-
legal, although superimposed upon a foundation of (largely
prerogative-based) legal rules. Although there have been
suggestions tothe contraryfrom overseas jurisdictions®,con-

ventional rules are not recognised as enforceable in court of

% Ipid at 1° .

2; Thoburn v Sunderland City Council [2003] QB 151 (Laws, LJ).
[2006] 1 AC 262. For a most helpful commentary,see the report of the House
of Lords Select Committee on the Constitution, ‘Constitutional aspects of the
challenge to the Hunting Act 200°’ (2005-06, 7" Report, HL Paper 1‘ 1) and,in
particular,Appendices 2 and 3 by Professor A W Bradley.
See below.

- See below.
See (in the Canadian Supreme Court) Reference re Amendment of the
Constitution of Canada (1982) 125 DLR (3rd) 1.
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law*?. The courts may, however, take account of their exis-
tence and their bearing upon legal points of issue. The doc-
trine of the collective responsibility of ministers and its sig-
nificance for cabinet government was famously given recog-
nition in A-G v Jonathan Cape Ltd*® and,more recentlyin the
Northern Ireland case of Re Morrow’s Application (No 1)*.
In the recent case from Scotland in the House of Lords,
Beggs v Scottish Ministers® the answerability of Scottish
Ministers tothe Scottish Parliament (and alsotothe courts)
was acknowledged®.

The question of how far this regime of conventional rules
is best adapted where the Westminster model is translated
intothe text of a written constitution® (as in domestic forms
of devolution within the United Kingdom) raises interesting
issues. In his The New Commonwealth and its Constitutions
(199°) S A de Smith wrote about the styles of drafting tech-
niqgue adopted at the different stages of constitution-mak-
ing. Early constitutions of the older Dominions confined
themselves almost entirelytoa statement of the formal legal
rules, with the addition of only one or two codified conven-
tions. De Smith commented: “To bring strict law intoaccord
with political reality, to make it plain that the Governor
General, like the Queen, has only a narrow range of limited
discretions, to mention the Cabinet, the Prime Minister and
other conventional institutions, would be unconventional,
indecorous, unacceptable.B®. At a later stage, conventional
rules were spelled out to a greater extent including, for
instance,reference tothe making of ministerial appointments
on the advice of the Prime Minister and to the collective
responsibility of ministers to parliament. De Smith himself

2 A point nicelyillustrated in R (Southall) v Foreign Secretary [2003] 2 CMLR 18

where the Court of Appeal rejected outright an argument tothe effect that con-

stitutional convention required that the passing of an Act of Parliament which

altered the constitution in a fundamental way should be preceded bya referen-
a3 dum and that the convention had the force of law.

© [1976] QB 752.

, [2001] NI 261.

[2007] UKHL 3.

Ibid para 8 (Lord Hope of Craighead).

Working examples are to be found in the independence constitutions in the
Commonwealth, but draftsmen have also sketched out potential models for the

38 UK and for an independent Scotland.
Ibid p * 8.
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saw many advantages in being explicit when drafting new
constitutions. The rules which were intended to operate
should be laid down. But he alsoacknowledged that it was
questionable whether any useful purpose was served by
advisedly making such rules justiciable®.

The rules were often tooopen-textured and indeterminate
for adjudication to be appropriate. He was also of the view
that “the kind of judicial investigation needed to establish
breach of some of the rules would derogate from the digni-
ty of the titular head of government and would generally do
more harm than goodB°. The problems of judicial interven-
tion were well illustrated bythe Nigerian cases of Akintola v
Governor of Western Nigeria and Adegbenro*’ and
Adegbenro v Akintola®. Professor Geoffrey Sawer used the
example of the Nigerian litigation to argue that in (formerly
British) Commonwealth cases the involvement of the courts
in actions concerning the making and unmaking of govern-
ments should not be excluded bya general ‘political ques-
tion’ doctrine on the US model®.

The way in which the equivalent issues have been han-
dled legislatively in the transposition of the Westminster
model todevolved areas within the United Kingdom are well
illustrated by the Scotland Act 1998. Some rules which are
conventional at the UK level are spelled out. The First
Minister and other ministers must be appointed from the
membership of the parliament and they cease tohold office
if theycease tobe an MSP, otherwise then byvirtue of a dis-
solution. Ministers must tender their resignation if the
Parliament resolves that the Scottish Executive no longer
enjoys the confidence of the Parliament. Additional modifi-
cations are added toensure,for instance,that recommenda-
tions tothe Queen for the appointment of the First Minister
are made bythe Parliament’s Presiding Officer on the nom-
ination of the Parliament. On the other hand,nothing is said

about whether the Queen is obliged to accept the recom-

?3 Ibid p 86.
i Ibid.
FSC 187/1962. The account of Geoffrey Sawer’s own involvement in this case
. is contained in his ‘Political Questions’ (1963) XV U of TorontoLJ ‘ 9.
.2 [1963] AC 61°.
Sawer,note ‘ 1 at 55.
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mendation of the Presiding Officer - or of the First Minister
in the case of the appointment of other ministers. Ministers
are all stated to“hold office at Her Majesty’s pleasureB It is
presumed that the ‘normal’ conventions apply. And,although
the Scotland Act creates the Scottish Executive,it was left to
informal measures promulgated thereafter to create the
Scottish Cabinet and to generate its rules on collective
responsibilityand confidentiality .

Nor is it stated explicitly whether the formerly conven-
tional rules now incorporated into statute are justiciable.
What if the First Minister did not tender his resignation after
a vote of noconfidence? What if a ministerial appointment
were made without the prior agreement of the Parliament?
Whilst it is unlikely that the courts jurisdiction could be
invoked, the case of Robinson v Secretary of State for
Northern Ireland®,involving an attempted challenge by judi-
cial review of the Secretary of State’s alleged failure to
enforce statutorytime-limits under the Northern Ireland Act
1998, indicates a willingness of the House of Lords (3:2) to
engage with the issue, holding that, despite the time-limit
laid down the constitutional arrangements retained scope
for the exercise of political judgment and a flexible
response bythe minister.

The Scottish devolution settlement has provided a number
of pointers tonew areas of judicial intervention into the work-
ings of the Scottish Parliament itself. There was noinitial doubt
about the reviewability of the Parliament’s Acts but some
uncertainty about the attitude that would be adopted by the
courts in that review process. In the course of the period since
1999 there have been some glimpses. In Whaley v Watson*
although not a case dealing with the validity of an Act, there
was a difference of view between Lord Johnston in the Outer
House (inclined todefer tothe Parliament’s authority to create
its own internal rules) and Lord Rodger in the First Division
(concerned more tocompare the Parliament with other statu-

tory created bodies which had to work within the defined

On these, see, in particular, A Guide to Collective Decision-Making (Scottish
5 Executive, 2003).
I [2002] UK HL 32; [2002] NI 390.

2000SC 125,3' 0.
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scope of their powers - a more narrowlyvires-based model).
In Adams v Scottish Ministers* it is clear that the ‘common law
grounds’ of challenge byjudicial review should not be applied
by the courts (ie an Act could not be challenged on grounds
of mere unreasonableness) but,on the other hand,the Inner
House was criticised on the grounds of imposing toointrusive
a scrutiny of the decision-making of the Parliament in the
course of a review of an Act on human rightrs grounds®. In
the different circumstances of the relationships between the
Scottish Executive and departments of the UK central govern-
ment as regulated bytheir Memorandum of Understanding of
1999 and subsequent bilateral Concordats,the rules laid down
in those documents are expressly stated, not to create legal
obligations but tobe ‘binding in honour only’.

Judicial review

Turning tojudicial review itself,it maybe appropriate tocap-
ture judicial attitudes by reference to two principal starting
propositions. One has become heavily contested in recent
years but still retains some force. The other is more enduring.

The first idea which has underpinned traditional
approaches tojudicial review has been that of its “jurisdic-
tionalBbase. Judicial review is not available for the general
reconsideration of the correctness of administrative deci-
sions. Mere errors of fact,misjudgements as tothe exercise
of discretion, or even errors of law will not,in themselves,
render decisions challengeable. Rather, the decision must
be claimed tohave been made in a waythat was beyond the
powers of the decision-maker, and ultra vires. As Lord
President Hope restated the principle in the Scottish case
of West v Secretary of State for Scotland*: ‘The sole pur-
pose for which the supervisoryjurisdiction maybe exercised
is toensure that the person does not exceed [his] jurisdic-
tion, power or authority or fail to do what the jurisdiction,

power or authority requires®.’

; 2003 SC 171.

200° SC 665 and see B Winetrobe, ‘The Judge in the Scottish Parliament
. Chamber’ [2005] PL 3.
50 1992 SC 385.

Ibid at ‘ 12.
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This meant, in particular, that reviewing courts had to be
prepared todraw a distinction between intra vires and ultra
vires errors of law®'. Only those errors held tobe ultra vires
could be struck down in judicial review®. Errors of law held
tobe within the jurisdiction of the decision-maker were a no
go area for reviewing courts - as opposed to courts given
wider powers under statutory forms of appeal. This sharply
defined jurisdiction-based approach to judicial review has,
however,come under pressure in recent years. On the one
hand, the English courts, though apparently not those in
Scotland®®, have taken the view that the jurisdictional distinc-
tion between different forms of error of law is not tenable® .
One area of uncertainty has arisen where definitional ques-
tions have been treated either as discretionary issues for
the judgment of decision-makers and,therefore,subject toa
light touch judicial review or as matters of law tobe resolved
by the reviewing court®*®. More broadly, the entire basis of
judicial review as a procedure deriving from the courts’
obligations to police the limits of jurisdictionally bounded
powers conferred bya supreme Parliament is challenged by
a conception of judicial review which gives it a more inde-
pendently grounded base unconfined bythe restrictions of a
vires-defined powers®.

The second, and not unrelated, general characteristic of
judicial review is an accepted restraint on the part of the
judges which conditions their approach tothe public author-
ities under review (especially those that have a democratic
mandate) and their application to those authorities of the
acknowledged grounds of review - especiallywhere it is the
exercise of broad discretionary powers that are under

Z; For a particularly polemical account,see H W Arthurs, ‘Without the Law’ (1985).
o3 See Anisminic Ltd v Foreign Compensation Commission [1969] 2 AC 1° 7.
~ For discussion,see Lord Clyde and D J Edwards,Judicial Review (2000) ch 22.
For discussion,see eg H W R Wade and C F Forsyth, Administrative Law (9"
ed,200° ) ch 8. It is worth noting,however,that,following discussion of the change
and uncertainty,the author is described the chapter as ‘top-heavywith obsoles-
cent material’ (p 279).
See,in particular,cases on the application of the EC Directive on Environmental
Assessment: R v Swale BC, ex p RSBP [1991] JPL 39 and R (Goodman) v
Lewisham LBC [2003] EWCA Civ 1‘ Owith comments by M Grant (1991) 3 JEL
" 150and R Macrory (200 ) 16 JEL 279.
See eg P Craig,‘Ultra vires and the Foundations of Judicial Review’ [1998] CLJ 63.
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review”. The dicta of Lord Greene MR in the Wednesbury
case®® have achieved iconic status. He wrote that, where
Parliament entrusts a discretion toa bodysuch as the local
authorityin that case,‘what appears tobe an exercise of that
discretion can only be challenged in the courts in a strictly
limited class of case’.

This formulation derives from a restraint based in part on
inter-institutional respect but alsoon a sense of restricted
judicial abilities in the context of inherently difficult decision-
making environments which run through the whole of the
jurisprudence of judicial review. Even if the language of ‘jus-
ticiability’ is not evident at all points - very often it is explic-
itly deployed - it is always very close tothe surface.

One sector in which ideas of justiciability have been
expressly articulated has been where the courts have been
invited todecide questions categorised bythe need to make
hard policychoices in circumstances of constrained financial
resources, especially choices as tothe availability of drugs or
procedures in the provision of health services, they have
sought tonarrow their role on the grounds of the non-justi-
ciability of the issues. Fullerian arguments on polycentricity®
tend to be involved in support of a judicial reluctance to
engage with decisions which are not onlysomeone else’s to
take but also demanding an expertise and perspective not
routinely available to judges. Despite the apparently rather
special treatment that these ‘hard choice’ cases have been
given, it is probably the case that, in the context of judicial
review and with the exception of the occasional blip®, the
courts have maintained a ‘normal’ stance on these issues®.

In circumstances of increased institutional sensitivity (but,

once again,often in combination with issues of judicial com-

57 See again DGT Williams, note 19 above.
Associated Provincial Picture Houses Ltd v Wednesbury Corpn [19° 8] KB 223.
%9 Ipid at 000.
2? L Fuller,‘The Forms and Limits of Adjudication’ (1978-79) 92 Harv LR 395.
eg the decision at first instance of Laws J in R v Cambridge Health Authority, ex
o P B (for the Court of Appeal,see [1995] 2 All ER 129).
In addition toB,see eg R (Rogers) v Swindon NHS Primary Care Trust [2006] 1
WLR 26° 9 and, for commentary, R James and D Longley, ‘Judicial Review and
Tragic Choices: ex parte B’ [1995] PL 367; K Syrett,‘Opening Eyes tothe Reality
of Scarce Health Care Resources’ [2006] PL 66‘ ; J A King, ‘The Justiciability of
Resource Allocation’ (2007) 70MLR 197.
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petence),the courts have been seen toexercise higher than
normal levels of restraint:

In both R v Secretary of State for the Environment, ex
p Nottinghamshire CC* and R v Secretary of State for the
Environment, ex p Hammersmith and Fulham LBC® account
was taken (in the assessment of the reasonableness of a
minister’s decision) that the decision had been approved by
resolution of one or both Houses of Parliament.

+ A particular sector of governmental decision-making in
which justiciability issues have been frequently encountered
has been that of the conduct of foreign affairs,including the
declaration of war or other hostilities. A substantial review of
this area came in the recent decision of the English Court of
Appeal in R (Gentle) v Prime Minister®. The application for
judicial review in this case came from the relatives of soldiers
whohad died in the Irag conflict whowere seeking torequire
the UK Government toset up an independent inquiry into the
issue of whether,in light of an alleged violation of Art 2 of the
ECHR (right to life), the Government’s decision to use force
against Iraqg was lawful®®. The argument was that Art 2
imposed both substantive obligations on member states not
to take life without justification and procedural obligations,
including an obligation toinitiate an effective public and inde-
pendent investigation into any death occurring in circum-
stances where a state’s substantive obligations under the
Article may have been violated®”. The Government opposed
the application on a number of grounds,including issues of
causation and the inapplicability of both the Convention and
the Human Rights Act 1998 to events occurring outside the
United Kingdom. The principal focus in the case,however,was
on the government’s arguments as tothe non-justiciability of
the issue. It was common ground that, apart from the
Convention,the applications for review had tofail. Issues relat-

ing tothe conduct of international relations and military oper-

2? [1986] AC 2° 0.
[1991] AC 521.
° [2007] 2 WLR 195.
Ibid para 5. At an earlier stage,the issue had been expressed rather different-
ly - as the question of whether the Government had taken reasonable steps to
. be satisfied that the Iraq invasion was lawful under international law.
Paras 10-11. add cases.
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ations outside the United Kingdom are not justiciable®®. That
starting proposition is supported by two others: “The first is
that constitutionally such matters be within the exclusive pre-
rogative of the executive and the second is that theyare gov-
erned by international law and not domestic lawB Reliance
was placed on speeches in the leading case of Council of
Civil Service Unions v Minister for the Civil Service® in which
there had been extensive discussion of the review of the
exercise of prerogative power™. Lord Scarman had said that
the controlling factor in considering whether a particular
exercise of prerogative power was subject toreview was “not
its source but its subject matterB'. Lord Diplock toohad dis-
cussed the reasons why certain categories of prerogative
decision-making remained unsuitable for judicial review. They
generally involved the application of government policy where
the reasons for adopting one course rather than another did
not involve questions to which the judicial profession was
adapted to provide the right answer. The kind of evidence
which was admissible and the way it was adduced excluded
from a court’s attention policy considerations which required
“a balancing exercise which judges by their upbringing and
experience are ill-qualified to performB?. The general point
taken by the court in Abbasi v Foreign Secretary”™, and one
echoed later in the judgment in Gentle,is that “the issue of
justiciability depends, not on general principle,but on subject
matter and suitabilityin the particular caseB'.

On the second proposition - that, again absent the
Convention,the matters at issue were governed byinternation-
al law - the Court in Gentle accepted that,in certain circum-
stances it was necessaryfor courts topronounce on an issue
of international law in order todetermine rights and obligations

undo domestic law™. On the other hand,it was not otherwise

o0 Ibid para 26.
70 [1985] 1 AC 37 .
71 The analysis had been further discussed by Lord Phillips,MR in Abbasi below.
7 [1985] 1 AC 37° at ‘ 07.
[1985] 1 AC 37° at ‘ 11, cited in Gentle at para 27. See further R v Foreign
73 Secretary,ex p Everett [1989] 1 QB 811.
° [2003] UK HRR 76.
5 Ibid para 85.
Citing R (CND) v Prime Minister [2002] EWHC 2777; Abbasi above and R v Lyons
[2003] 1 AC 976.
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appropriate for courts to pronounce on international law.
Substantial reliance was placed on the case of R (CND) v
Prime Minister™ in which Maurice KayJ,reverting tothe subject
of the first proposition, noted that there were “forbidden
areasB’ into which courts should not go. Many of the most
important prerogative powers were concerned with control of
the armed forces and with foreign policywith which other mat-
ters which are unsuitable for discussion or review in the law
courts. Such matters were non-justiciable, a conclusion on
which Richards J in the same case had agreed. These were,
as the exclusive responsibility of the executive, “forbidden
areasBand he had rejected the notion that,within those areas,
one could isolate a purelyjudicial or legal issue as a “clinical
point of lawB?®. Taken together,and still setting aside the pos-
sible effect of the Human Rights Act and of the Convention,
these arguments led the court in Gentle to conclude that the
question of whether the United Kingdom acted unlawfully in
sending its armed forces tolrag was not justiciable for one or
both of tworeasons - it would involve the consideration of at
least two international instruments (the relevant UN
Resolutions) and it would involve detailed consideration of pol-
icy in the areas of foreign affairs and defence which are the
exclusive responsibility of the executive government, in the
exercise of what Lord Hoffmann had called” “the discretionary
nature or non-justiciability of the power tomake warBand thus
a forbidden area. It was impossible sensibly to consider the
legal questions of international law while respecting the prin-
ciple of the non-justiciability of non-legal issues of policy®.
Dealing more summarily with the claimed impact of the
Convention and,in particular, Art 2,the court concluded that
no obligation, justiciable in the English courts, was imposed
on the government totake care toensure that its servicemen
and women will not be sent on an operation which was
unlawful under international law. A principal reason for this

was that no sensible distinction could be made between

;3 See above. o )

78 See Lord Phillips in Abbasi at para 106.
Paras 59-60.

;i R v Jones [2006] 2 WLR 772 at para 67.
Para 33.
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questions of the lawfulness of operations and questions of
whether they are military or politically desirable, when they
were viewed byreference toArt 2. That Article did not con-
fer rights on individual soldiers not tobe sent on an opera-
tion unless reasonable steps had been taken to ensure it
was militarily or politically desirable. Any complaints in this
respect would have tobe “aired at what is sometimes called
the bar of public opinion and resolved at the ballot boxB'.
The issue of lawfulness under international law could not be
isolated as “a clinical point of lawB?=.
Issues of a different kind were raised in the English
High Court case of R (Bradley) v Secretary of State for Work
and Pensions® which was a case of high interest in its own
right because it raised new questions about the constitution-
al relationship between the Parliamentary Ombudsman,
Parliament and the courts. Complainants whohad been suc-
cessful in persuading the Ombudsman that theyhad suffered
injustice in consequence of maladministration® in that they
had been misled bythe government as tothe security of their
pension schemes and then lost substantiallyas the schemes
folded faced rejection by the government of the
Ombudsman’s findings and recommendations. The
Department for Work and Pensions offered much less byway
of compensation than the Ombudsman had recommended®
and a group of complainants applied for judicial review of
the rejection of the recommendations. Surprisinglytheywere,
at least in part, successful in that the judge concluded, fol-
lowing scrutiny of the Ombudsman’s findings of fact and the
basis for her findings of maladministration and injustice and
for her recommendations,that the Department’s rejection of
one set of findings was quashed whilst others were upheld.
There is noneed here for a detailed analysis of the court’s
decision or of its aftermath. Two points do, however, have to

be extracted from the case. The first is that resort tojudicial

81
82

Para * 3.

Para ‘.

8 [2007] EWHC 2' 2 (Admin). The case is understood tobe under appeal byboth
sides.

‘Trusting in the Pensions Promise’ HC 98‘ ,2005-06.

See Response tothe Report by the Parliamentary Ombudsman ‘Trusting in the

Pensions Promise’,June 2006.
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review by the applicants and the response of the court con-
flicted with the views of the ‘Ombudsman’s Committee’ in the
House of Commons. They had published a report strongly
upholding the Ombudsman’s own report on the affair and
sharply critical of the government’s response®. The
Committee noted that the four complainants had already ini-
tiated judicial review proceedings but cautioned,on the other
hand,against the use of judicial review bythe Government. In
language applicable to either situation the Committee con-
cluded: “Toask a court toreview the Ombudsman’s findings
would effectively make matters which are currently not justi-
ciable subject to judicial decision. In these circumstances
Parliament’s role could be diminished tothat of an interested
bystander. We believe that when there are disputes between
government and the Ombudsman, Parliament is the proper
place for them tobe debatedB’.

Secondly, and returning to the theme of parliamentary
privilege,the case attracted an intervention bythe Attorney-
General on behalf of the Speaker of the House of
Commons. The Speaker’s concern was the use towhich the
report of the Public Administration Committee and evidence
given tothe Committee by the Ombudsman was apparently
tobe put in the case,which might infringe Art 9 of the Bill of
Rights 1689. The court considered Prebble v Television N
Zealand Ltd® to conclude that,on a true interpretation, the
Bill of Rights was plainly not intended to exclude all refer-
ence by courts to parliamentary material. It was the ‘ques-
tioning’ of what was said in Parliament and thereby possibly
inhibiting freedom of speech and debate that was prohibit-
ed. The court would not,however,permit reliance in this case
on the Ombudsman’s evidence tothe Committee. It she had
wished todo so,she could,as an interested party, submitted

evidence directlytothe court but had not done so. As tothe

8 The Ombudsman in Question: the Ombudsman’s report on pensions and its con-
stitutional implications’ 6th Report of the HC Public Administration Committee

7 2005-06,HC 1081.

o8 Ibid, para 75.

[1995] 1 AC 321. And also R v Home Secretary, ex p Brind [1991] 1 AC 696,
Pepper v Hart [1993] AC 593, Wilson v First County Trust Ltd (No2) [200°] 1 AC
816,Hamilton v Al-Fayed [1999] 1 WLR 1569,and the recent case of R v F [2007]
EWCA Crim 2 3.
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Committee’s report, Bean J did not consider that citation
from it would infringe Art 9. On the other hand, he recog-
nised, in the words of the Privy Council in Prebble that ‘the
courts and Parliament are both astute to recognise their
respective constitutional roles’®. It was for the courts and
not the Select Committee, to decide whether the Secretary
of State had acted unlawfully. He noted and respected the
views of the Committee but in the end they were not of
assistance on the questions of law tobe determined®.

‘. Where the vexed question of the adoption of a test of
‘disproportionality’ intothe canon of judicial review,perhaps in
substitution for that of ‘irrationality’, has been raised, it has
been opposed, successfully so far, by the courts across the
general range of judicial review®',on grounds which combine
institutional respect and limited judicial ability. In R v Home
Secretary,ex p Brind®the House of Lords rejected arguments
that the minister had behaved disproportionatelyin imposing
broadcasting bans on representatives of prescribed organi-
sations. Such a ground of review was not available in the
English courts and,in the speech,for instance,of Lord Lowry,
for good reason. Judges should not abuse their supervisory
jurisdiction byinterfering with the discretion of decision-mak-
ers as hithertodefined,and judges are not ‘generallyspeaking,
equipped bytraining or experience,or furnished with the reg-
uisite knowledge and advice, to decide the answer to an
administrative problem where the scales are evenly bal-
anced’®® - although, as in Lord Diplock’s earlier speech in
Council of Civil Service Unions v Minister for the Civil
Service®”, the possibility of the future development of the doc-
trine was not excluded by some members of the court - see
especially the speeches of Lord Bridge of Harwich and Lord
Roskill. In the meantime,on grounds of both institutional def-
erence and restricted judicial expertise,a general extension in

the territory of proportionality has been excluded.

89 11995] 1 AC 321 at 332.
Bradley, para 35
ie acknowledging the utilityof proportionalityin the decision of EC-related issues
02 and of proportionality-based reasoning in rights-related cases (see below).
o3 [1991] 1 AC 696.
o Ibid at 000.
[1985] AC 37‘ at ‘ 10.
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5. Developments which have brought about very substan-
tial extensions of the role of the courts have been (a) the
creative expansion by the English courts in the pre-Human
Rights Act 1998 period of their powers to adjudicate on
alleged breaches of ‘fundamental rights’ in the application of
what some called the ‘principle of legality’® and (b) the even
greater expansion of their jurisdiction following the imple-
mentation® of the Act itself. In a substantial volume of case-
law,the senior judiciary have performed the new task of bal-
ancing the extent of the individual right asserted under the
European Convention on Human Rights against other ‘public
interest’ considerations. In so doing, they have developed a
new range of approaches tothe degree of ‘deference’ (if that
remains the appropriate terminology) to be accorded tothe
legislative and executive decisions under review which have,
in turn,attracted substantial commentary®.

The civil liability of public authorities

Straying a little from judicial review properly so called, the
language of non-justiciability on similar grounds has also
been invoked in the debate which has surrounded the
fraught question of the limits of the civil liability of public
authorities for decisions which may,on the one hand,be cat-
egorised as negligent at common law and,on the other hand,
as an abuse of statutorypowers or duties. Broadly,the courts
have sought either todisaggregate the twoissues - perceiv-
ing the civil liability issues and the judicial review issues as
separable and requiring independent resolution® - or tocom-
bine the two. In the latter case,the courts have sought a test
which will permit them to engage in the consideration of
some issues in the assessment of civil liability but to reject
others. One distinction has been between ‘policy’ decisions
(not reasonably capable of consideration by courts) and, on
the other hand, ‘operational’ decisions (taken in conse-

% That terminology derived from the speech of Lord Steyn in R v Home Secretary,

ex p Simms [2000] 2 AC 115. For the most substantial coverage of these devel-
opments see M Hunt, Using Human Rights Law in English Courts (1997).

In the main,from 2 October 2000.

See TRS Allen, ‘Human Rights and Judicial Review’ [2006] CLJ 671 which
includes a review of much of the recent literature.
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quence of prior policydecisions and capable of judicial res-
olution)®. That distinction has, however, been rejected by
some as untenable in favour of a rather blunter distinction
between the justiciability or non-justiciability of the issues at
stake'®. In turn,though,it has been urged that a test of jus-
ticiability can be abandoned altogether in favour of the
application instead of ordinary principles of negligence™'. In
another recent review,the usefulness of the concept of jus-
ticiability in this area is retained but only when coupled with
a clear recognition that a test of justiciability,a test of ‘suit-
ability’ for judicial consideration will varyaccording tothe kind
of judicial scrutinyundertaken: ‘The same case maybe non-
justiciable if brought as a negligence claim,but not if brought
byway of judicial review proceedings’'®.

D. THE LAW AND POLITICS OF JUSTICIABILITY

Toreflect brieflyon the general conclusions which may be
drawn from this survey,twoprincipal comments maybe made
- one on the utilityof the concept of justiciabilityat all and the
other on its continuing function within the legal system.

In a recent provocative essay,Chris Finn has argued that in
relation toadministrative decision the concept of justiciabilityis
redundant'®. His argument, in a nutshell, is that justiciability
lacks clarity; it creates a ‘new formalism’ - a retrograde step
in the light of the valuable abandonment of the blanket pro-
tection given to the exercise of prerogative powers; and
unhelpfully shifts attention awayfrom discussion of the ‘proper
role’ of the courts in resolving the issues raised by the exer-
cise of administrative powers' . It is true that in relation tojudi-
cial review, the issue at stake, for instance and most promi-
nently in the cases involving ‘hard choices’ in circumstances
of constrained financial resources, is not whether a role for
courts is to be entirely excluded by dubbing the question at
stake ‘non-justiciable’ but instead the manner in which the
courts should deploytheir powers,and in particular with what
degree of restraint. For the most part the normal restrictions

103 ¢ Finn, “The Justiciability of Administrative Decisions: A Redundant Concept?B

. [2002] Fed LR 239.
Ibid pp 262-3. 16
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on the scope of judicial review have a sufficiently restraining
function but,in the more sensitive areas, special rules have to
be fashioned. This is an approach which can be extended
beyond the area of judicial review itself only with some diffi-
culty - as we have seen in the case of the application of the
rules of the tortious liability of public authorities where the
route toa variable intensity of judicial response is more prob-
lematic - but the general force of the argument is well taken.
It is,however,an argument circumvented bythe adoption of a
stance, as in this paper,that recognises a spectrum of judicial
response from total rejection for decision of some issues
through the subtler forms of restraint in the combination of a
justiciability/deference approach. Far from being redundant,
this broader notion of justiciability remains alive and well.

In his earlier review of ‘political questions’® Geoffrey
Sawer observed that “most of the problems of judicial func-
tion, technique,and relation with other branches of govern-
ment dealt with other branches of government dealt with in
the United States under the rubric of “political questionsB
are dealt with in the British Commonwealth in more pigeon-
hole fashion. Some common policy considerations and atti-
tudes are discernible, but they have not been subsumed
under an explicit doctrine. On the whole it is better that they
should not be sosubsumed. The rule of law is better served
if such exclusions from judicial competence are regarded as
closed categories,not tobe extendedB®. Whilst the question
of whether the categories of exclusion or of deference
should best be regarded as closed is perhaps more prob-
lematic than Sawer conceded. On the other hand,his point
about the general absence of a single explicit doctrine
surelyremains correct and his image of “pigeon-holeBtreat-
ment continues tobe helpful.

In relation tothe separate “pigeon-holedBinstances iden-
tified in this paper,however,the record appears toshow that
theyarise where twocircumstances combine. It is,in the first
place,in those areas where clear doctrinal rules fail - in part

because explicit directive guidance from the relevant legis-

122 See note ‘ 1 above.
Ibid at 60.
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lature is absent,that the courts are searching out principles
to guide them through the uncertainties which arise by the
use of ideas of fairness or reasonableness or proportional-
ity and,in the application of these flexible concepts need to
adopt an ‘appropriate stance’ - tobe expressed in terms of
the correct degree of ‘deference’ to decision-makers and
the decisions they have made.

But - and it is surely nocoincidence and perhaps simply
another way of identifying the same phenomenon - the
questions are also seen to arise at those points where real
issues are indeed raised (whether for resolution by
Parliament or the courts) at the interface, different in detail
from one legal system toanother, between the political and
judicial decision-making domains.

Apart from varying from one system toanother,of course,
the point of intersection between the political and the judi-
cial varies over time within a single system. Certainlythis has
been the case within the United Kingdom. The issues raised
in the Pryde case of 18°‘3 are still recognisable today but
theywould now be viewed from the perspective of a political
and constitutional context which has greatly changed. There
have been conflicting pressures. On the one hand, as we
have seen,there has been movement, especially during and
since the final quarter of the 20™ century,towards a great
expansion of the legitimate scope of judicial decision-mak-
ing, reflected,for instance,in the greater susceptibility of the
prerogative and Acts of subordinate Parliaments toreview,the
extension of the human rights jurisdiction of the courts and
a general broadening of the bounds of judicial review at the
expense of remedies sought within the political system. The
‘political constitution’”” is withering, for good or for ill, in
favour of the judicialised constitution. Questions about the
resulting new boundaries of justiciability fall to be answered
by our Parliaments and bythe courts'®.

107

108 J A G Giriffith, ‘The Political Constitution’ (1979) ‘9 MLR 1.

The area which demonstrates this most poignantly (but also scarcely touched
on in this paper) is that of recent national security legislation and judicial
responses toit. See,in particular, D Feldman,‘Human Rights. Terrorism and Risk:
The Roles of Politicians and Judges’ [2006] PL 36°.
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PeweHnsa KoHctutyumoHHoro Cypa YKpauHbl

PeweHune KoHctutyumnoHHoro Cypna YkpauHsbl oT
9 nionsa 2007 ropa Ne 6-pn/2007
no geny o cooreercTeun KoHcTutyuum YKkpauHsbl
(KOHCTUTYLMOHHOCTHN) NONIOXEHUK ctaTten 29, 36, yacTu
BTOpoOM cTaTtbu 56, yacTu BTOpOW cTaTbn 62, yacTn nep-
Bou ctatbu 66, nyHkToB 7, 9, 12, 13, 14, 23, 29, 30, 39,
41, 43, 44, 45, 46 ctatbn 71, ctaten 98, 101, 103, 111
3akoHa YKpauHbl
«0 NcypapcTBeHHOM GlopxeTe YKkpauHbl Ha 2007 rog»
Mo KOHCTUTYLUOHHOMY npeacTtasneHuio 46
HapoAHbIX AenyTaToB YKpauHbl (A€o O counasnbHbIX ra-
paHTUSX rpaxaaH)

BbiBOAbI:

1. MpnsHatb He COOTBETCTBYIOWMMU KOHCTUTYLUN YKPanHbI
(HEKOHCTUTYUMOHHBIMK) Ccriegylolme nonoxeHus 3akoHa Yk-
paunHbl <O F'ocypapcTBeHHOM BloaxeTe YkpaunHbl Ha 2007 rog»:

— cTtaTtbu 29, no kotopon B 2007 rony BbinnaTa €XerogHoro
€OVHOBPEMEHHOIr0 NOCOobus B COOTBETCTBMU C 3aKOHaAMU YK-
paunHbl «O cTaTyce BETEPAHOB BOWMHbLI, FAPaHTUSX UX CoLManb-
HOW 3aWwnTbl» 1 «O XepTBax HALLMCTCKMX NpecnengoBaHuii» ocy-
LECTBASETCH B CNenywmx pasaMepax: nieanmaam | rpynns —
450 rpmBeHb, HBanuaam ll rpynnel — 360 rpyeeHb, MHBaNMAaM
Il rpynnel — 300 rpuBeHb; yyacTHMKamM GOEBbIX OAEACTBUNA U
ObIBLUMM HECOBEPLLUEHHONETHUM Y3HUKAM KOHLLEHTPALMOHHbIX
narepemn, retto, Apyrmx MecT NPUHYANTENBHOrO COAepXaHus,
a Takxe OeTaMm, POAMBLUMMCS B YKa3aHHbIX MecTax NpuUHyOu-
TeNnbHOro coaepXaHusa nx pogutenen, — 280 rpuBeHb; NULUaMm,
nMewLwmm ocobelie 3acnyrn nepen PognHon, — 450 rpuBeHb;
ysieHaM CeMen NOrnbLUIMX U XeHaM (MYXbsSIM) YMEpPLUUX NHBA-
NNAO0B BOVHBI U XXEHAM (MYXbSIM) YMEPLLUNX Y4AaCTHUKOB HOEBbIX
0EencTBUN, YHAaCTHMKOB BOMHbI U XXEPTB HALUMCTCKUX MPecneno-
BaHWI, MPU3HAHHbIX NPU XU3HN UHBanuagammn, — 150 rpuBeHb;
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y4acTHMKaM BOMHbI U ObIBLUMM Y3HWKAM KOHLLEHTPaLMOHHbIX
narepemn, retto, Apyrnx MecT NPUHYANTENBHOIO COAEPXKaHUS,
nnuam, Kotopble 6blIM HACUIBCTBEHHO BbIBE3EHbI HA MPUHY V-
TeNnbHble paboTbl, AETAM NapTM3aH, NOAMOJbLLNKOB, OPYrUx
y4aCTHMKOB 60pbObI C HALMOHaN-COUMANNCTCKUM PEXUMOM B
Tbly Bpara — 55 rpuBeHb;

— cTatbn 36, NO KOTOPOW «fIbFrOThbl, KOMMEHCAUMN N rapaH-
TUW, HA KOTOPbIE COrNacHo 3aKoHaM YKpauHbl UMEKT NpaBo OT-
OenbHble KaTeropmm paboOTHUKOB OKOXKETHBIX YYPEXOEHUN,
BOEHHOCYXallue 1 nuua psaoBoro U Ha4anbCTBYIOLLEro COC-
TaBa, N0 CKMAKe nnaTtbl 32 NOIb30BAHNE XUbEM (KBAPTUPHOM
nnatbl), TONANBOM, TeNedOoHOM 1 NNaTbl 32 KOMMYHAaJIbHbIE YC-
nyru (BogocHabxeHune, BOLOOTBEAEHWNE, a3, 3/IEKTPMYECcKas un
TennoBas aHeprus), 6ecnnaTHbI NPoe3a BCEMU BUOAMU FOpPO-
LCKOro naccaxmpckoro TpaHcnopTa (3a UCKII0YEHNEM Takcu)
N aBTOMOOWABHBIM TpaHCNOPTOM 06LWEro MNOJb30BaHUS B
CENbCKOM MECTHOCTHU, a TakXe XeNe3HOAOPOXHbIM U BOAHbLIM
TPaHCNOPTOM NPUropoaHOro coobLleHns n aBTobycamu npu-
rOpOAHbIX MapLUPYTOB NPeaoCTaBnAsalTCs B CnyyYae, ecnu yka-
3aHHble PabOTHUKN UMEIOT NPAaBO Ha HANIOrOBYK COLMASbHYIO
neroty. Pasamep npeocTtaBieHHbIX broT B AEHEXHOM 9KBMBA-
JIEHTEe BMECTE C AEHEXHbIMU J0X0OaMU YKa3aHHbIX PaboTHU-
KOB HE OOJ/IXEH NPEBbILLATh BENNYNHBI 0X04a, AaloLWero npa-
BO Ha HANIOrOBYIO COLUMANbHYIO NIbrOTY»;

— ab3aua TpeTbero 4acTu BTOPOM cTaTbh 56 OTHOCUTENBHO
yCTaHoBfeHUs Nocobus no yxony 3a pebeHKoM 4,0 JOCTMXKEHUS
MM TPEXNETHEro Bo3pacTta, onpeaensiemMoro Kak pasHuua Mex-
Ay 50 npoueHTamMm NPOXUTOYHOr0 MUHUMYMA, YCTAHOBJIEHHO-
ro ons TPyAoCnOCOOHbIX NUL, U CpeaHEMECHAYHbLIM COBOKYM-
HbIM 0OXOOOM CEMbM B pacyeTe Ha OAHO NMLO 4YenoBeka 3a
npeabloyline wecTtb Mecsaues, HO He meHee 90 rpuBeHb ANg
HEe3aCTpPaxOBaHHbIX UL, U HE MeHee 23 NPOLEHTOB NPOXUTOY-
HOro MUHMUMYyMa, YCTaHOBJIEHHOIO A TPYAOCMOCOBHbLIX ULy,
0N 3aCTpaxoBaHHbIX N1L, B Nopsiake, yCTaHOBIEHHOM Kabu-
HeTOM MnHNCTPOB YKpauHsbl;

— 4acTu NepBoln cTaTbu 66, KOTOPLIM NPUOCTAHOBAEHO Ha
2007 ron pencrteme MONOXEHUA U HOPM, NPEeLyCMOTPEHHbIX
MYHKTOM «X» 4yacTu nepBon ctatbn 77 OCHOB 3akoHoAaTeNb-
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cTBa YKpaunHbl 0 3apaBoOXpaHeHnmn, ctatben 28 OCHOB 3aKOHO-
JaTtenbcTBa YKpauHbl O KynbType, ab3auamu gBeHaauaTbiM n
TpUHagUaTbIM YacTu NepBomn, ab3auem BTOPbLIM YacTu BTOPOW
cTaTbh 57 3akoHa YkpauHbl «O6 obpa3oBaHun», U ycTaHOBNE-
HO, 4YTO onJiaTa TpyAa yka3aHHbIX pabOTHMKOB OCYLLLECTBASETCS
B npenenax 6aXeTHbIX Ha3HaYeHWM Ha onnaTy Tpyaa v B no-
psake, onpegeneHHom KabrHetoMm MUHNCTPOB YKpaunHbl;

— NyHKTa 7 ctatbk 71 B 4acTu npmnoctaHosneHus Ha 2007
rog oencTeug

ctatein 41, 43 3akoHa YkpauHbl «0O6 0bueobs3aTe/lbHOM
rocyfapCTBEHHOM COLMaNbHOM CTPaxoBaHWU B CBSA3U C Bpe-
MEHHOW noTepen TpyaocnocobHOCTU 1 pacxongamm, obycnos-
JIEHHBIMU POXAEHWEM U MOrpebeHnemM» OTHOCUTENBLHO yCTa-
HOBJIEHUS pa3mMepa nocodbus rno yxoay 3a pedbeHkoM A0 A0CTU-
XEHNS M TPEXNETHENO BO3PaCTa;

— nyHkTa 9 cTtatbm 71, KOTOPbIM NprocTaHosneHo Ha 2007
ron OencTBue Yactm BTopon ctaTtbn 43 3akoHa YkpanHbl «O6
obuiem cpegHemM ob6pasoBaHNN>»;

— nyHkTa 12 ctatbn 71, KOTOPbIM NpuUocTaHoBNeHO Ha 2007
rog gencrteme ctatbn 6 3akoHa YkpauHbl «O coumanbHOM 3a-
wmMTE OeTen BonHbl», ¢ yduetom ctatbh 111 3akoHa;

— nyHkTa 13 cTtatbn 71, KOTOPbLIM NpuUocTaHoBNeHO Ha 2007
rog nencreme yactu natonm ctaten 12, 13, 14 n 15 3akoHa Yk-
paunHbl «O cTaTyce BeTEPAHOB BOMHbI, rAPaHTUSaX UX CouMnab-
HOW 3aWnTbl», YacTu TpeTbel ctaten 61, 62, 63, 64 3akoHa Yk-
paunHbl «O XepTBax HaLUNCTCKMX NpPecneaoBaHuii» B 4acTu on-
pefeneHvs pasmMepa BbiNnaT €XerogHoro eaMHOBPEMEHHOMO
JeHeXHoro nocobus;

— nyHkTa 14 ctatbu 71 B 4actu npuoctaHosneHusa Ha 2007
roa gencteusa ctatbn 12, yacty nepson ctatbn 15 1 nyHkTa 3
pasgena VIl «3aknioumnTenbHble NOMOXEHUs» 3aKOHa YKpauHbl
«O rocynapCTBEHHOW NOMOLLM CEMbBSIM C AETbMU» OTHOCUTENb-
HO YCTaHOBJIEHUS pa3Mepa Nnocobus no yxoay 3a pebeHkom 4o
DOCTMXEHNS M TPEXNIETHENO BO3PaCTa;

— nyHkTa 23 cTtatbn 71, KOTOPbIM NpUoOCcTaHoBNEHO Ha 2007
roa nencTeue 4actu natol ctaten 1 3akoHa YkpauHbl «O npo-
XUTOYHOM MWHUMYME» B 4aCTU YBEJIMYEHUSA MPOXUTOYHOIO
MWUHMMYMa, ONpPefesieHHOro Ans nuy, KOTopble B COOTBET-
CTBUM C 3aKOHOOATENLCTBOM Noajiexart obs3aTenibHOMY rocy-
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[AapCTBEHHOMY COLMANbHOMY CTPax0oBaHMIO, Ha pa3Mep CTaBKU
Hanora ¢ o0Xo00B GU3NYECKNX TNLL;

— nyHkTa 29 cTtatbn 71, KOTOPbLIM NpUOCTaHOBAEHO Ha 2007
rog nevicteme crtatbn 27 3akoHa YkpauHbl «O peabunutaumm
MHBaNMAoOB B YKpanHe»;

— nyHkTa 30 cTtatbn 71, KOTOPbLIM NpUOCTaHOBAEHO Ha 2007
rog AencTBuE B YacTu NpenocTaBfieHnst 6ECMNPOLLEHTHbIX U Jb-
FOTHbIX 3aMMOB — NyHKTOB 21 1 29 yactm nepson ctatbn 20,
NyHKTOB 1 1 7 4acTu nepBon ctatbn 21, NyHKTOB 5 1 12 yacTtu
nepBomn cTatbn 22, NyHkTa 1 4acTn NepBoOr cTatbmn 23, NyHKTa 5
yacTu NepBon cTaTbn 36; B HACTW BbINaTbhl KOMNEHCALMA N NO-
MOLM B pa3dmepax B COOTBETCTBUM C MUHMMASbHOM 3apaboT-
HOW nnaTow — NyHKTOB 6 n 8 yactn nepsom ctatbn 30, nyHkTa 1
yacTu nepBoi ctaTbk 36, ab3aueB BTOPOro, TPETbero n Yet-
BepTOro 4acTu nepsBoii ctatbn 37, ab3aLeB BTOPOro, TPETbero,
4eTBEPTOro YacTu NepBON 1 YacTn BTOPOM cTtatbn 39, cTaten
40, 41, 44, ab3aueB BTOPOro, TPeTbero, 4eTBepToro, NATOro,
LIecToro u ceabMoro 4acTu NepBomn, YyacTu TpeTbel, ab3aues
BTOPOro, TPETbEro, YeTBePTOro, NATOro, WecToro, CeabMoro
4yacTu 4YEeTBEPTOM N HACTW ceabMomn cTaTbh 48 3akoHa YKpaunHbl
«0 cTaTyce n coumanbHON 3almTe rpaxaaH, NoCcTpaaaBLLnX B
pe3ynbtate YepHoObINIbCKOM KaTacTPOPbI»;

— nyHkTa 39 cTtatbn 71, KOTOPbLIM NpUOCTaHOBNEHO Ha 2007
rog pencrteue ctatbm 21 3akoHa YkpauHbl «O6 OCHOBHbIX
npuHUMNax couuanbHOM 3alnTbl BETEPAHOB Tpyaa U ApYyrux
rpaxzaaH NPeksIoHHOro Bo3pacTta B YKpavHe»;

— nyHkTa 41 cTtatbn 71, KOTOPbLIM NpUOCTaHOBAEHO Ha 2007
rog 0encTBuE YaCcTu TPeTbeN (OTHOCUTENBHO NCYUCIIEHUS MaK-
CMMaJsibHOro pasmepa NneHcun) u AsaauaTtb ceabMon (OTHOCK-
TENbHO pasmepa NeHcun, NPUYNTALWENCS K BbiNNaTe) cTaTby
24 3akoHa YkpauHbl «O Hay4yHOW N Hay4YHO-TEXHUYECKON Aes-
TENBLHOCTN;

— nyHkTa 43 cTtatbn 71, KOTOPbLIM NpUOCTaHOBAEHO Ha 2007
rog OencTBue 4acTu BTOpor ctatbn 37 3akoHa YkpauHbl «O
LleHTpanbHOW n3bupaTenbHON KOMUCCUN»;

— nNyHkTa 44 ctatbn 71, KOTOPbLIM NPUOCTaHOBAEHO Ha 2007
ron OEeNCTBUE YacTu BTOPOWN cTaTbh 27 3akoHa YkpauHbl «O6
AHTMMOHOMNOJILHOM KOMUTETE YKpauHbI»;

— nyHkTa 45 ctatbn 71, KOTOPbLIM NpUOCTaHOBNEHO Ha 2007
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ron penicteue ctatb 30 3akoHa YkpauHbl «O Cnyxbe 6e30-
MnacHoCTU YKpauHbl»;

— NyHKTa 46 ctatbn 71, KOTOPbIM NpUoOCcTaHoBNEHO Ha 2007
roa AeNCcTBUE BTOPOro NpeanoXeHNs 4acTu YHeTBEPTON CTaTbu
44, yacTtn 4yeTBepToOl cTaTbu 47 3akoHa YkpanHbl «O MECTHbIX
rocy0apCTBEHHbIX aAMUHUCTPALNSX»;

— cTatbn 98, B cooTBETCTBUU C KOTOpOI «B 2007 roay pabo-
TaloWwmMmM MNEeHCUOHepaM, Ha KOTOPbIX pacnpocTpaHsAeTcs
nencrteue 3akoHa YkpaunHbl «O6 0bueobs3aTelbHOM rocyaap-
CTBEHHOM MEHCUMOHHOM CTPaxoBaHWK», TAMOXEHHOIO Kogekca
YkpauHsbl, 3akoHOB YkpauHbl «O rocyaapCcTBeHHOM cnyxbe», «O
HaunoHanbHOM 6aHke YkpauHbl», «O gunaomMaTmuyeckom cryx-
b6e», «O cnyxbe B opraHax MecTHOro camoyrnpasneHusi», «O
npokypartype», «O cTaTyce cyaein», «O cynebHol akcnepTnse»,
«0 cTaTyce n coumanbHOM 3almTe rpaxnaH, NnocTpagasLUnx B
pe3ynbrate YepHobblnbckol kaTacTpodbl», «O rocyaapCcTBEH-
HOW NMoAnep>XkKe cpencTs MacCoBOW MHGOpMaumMn 1 counaib-
HOW 3awumTe XYpHanMcToB», «O HAyYHOW M HAYYHO-TEXHUYEC-
Ko pedarenbHocTu» 1 NoctaHoBneHna BepxosHoun Paabl Ykpa-
nHbl 0T 13 okTabpsa 1995 roa Ne 379/95-BP «O6 yTBEpPXOEHUN
MonoxeHna o NOMOLLHNKE-KOHCYNbTAHTE HAPOAHOro aenyrarta
YKpauHbl», OOCPOYHO HA3HAYEHHAs MEHCUs Mo BO3pPacTy (C
y4eTOM MOAMNYHKTA «» NyHkTa 1 cTtatbn 26 3akoHa YkpauHbl «O
3aHATOCTU HaceneHus», NyHKTa «B» 4acTu BTOPOW cTtaTbu 12
3akoHa YkpaunHbl «06 06LWwmMx NnpuHUnnax ganbHenwen aKenny-
aTaumm n cHATMS C akcnayaTtaumm YepHoObinbckoi ASC un
NpeBpaLLeHNs pa3pyLLEHHOrO YETBEPTOro aHeprobaoka aTomn
AOSC B akonornyeckn 6esonacHyto cuctemy» n ctatem 21 3ako-
Ha YkpauHbl «O6 OCHOBHbIX MPUHLMNAX COLManbHON 3almThl
BETepaHOoB Tpyaa MU OPYrux rpaxkgaH npeksoHHOro so3pacra B
YKpavHe») B nepmon 00 LOCTUXEHUSA MEHCUOHHOIO BO3pacTa,
NpeaycCMOTPEHHOI0 3aKOHOAATENbCTBOM [Afii COOTBETCTBYIO-
Len kaTteropuun nuy, He Bbirnaaymeaetcd. JocpoyHO Ha3Ha4YeH-
Hasl NeHCUS N1LaM, yka3aHHbIM B ab3alie NSTOM YacTu ABeEHAA -
uaton ctatbm 20 3akoHa YkpauHbl «O cTaTyce HapoAHOro ae-
nytaTta YKpauHbl», B Cllyd4ae ecnv Takue nuua npoaonxaloT pa-
6oTaTb, B NEpUo 40 OOCTUXEHUS MU MEHCUOHHOIO BO3pacTa
He BbiNayMBaeTCcs»;
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— ctatbn 103, no koTopon «B 2007 roay neHcms no Bo3pac-
Ty B COOTBETCTBUM C TaMOXEHHbIM KOLEKCOM YKPauHbl, 3aKo-
HaMmn YkpauHbl «O rocygapcTBeHHON cnyxbe», «O cnyxbe B
opraHax MecTHOro camoynpasfieHus», «<O HaumoHanbHoM 6aH-
ke YkpauHbl», «O gunnomatuyeckoi cnyxbe», «O cynebHo
akcnepTuse», «O rocynapCcTBEHHOM NogaepXxke CpeacTs Mac-
COBOW MHGOPMALMN 1 COLMANBbHON 3aLUuTe XYPHANuUCToB», «O
Hay4HOW N Hay4YHO-TEXHUYecKon aeatenbHocTn”, NocTtaHoBNE-
Huem BepxoBHoli Pagbl YkpaunHbl oT 13 okTsa6psa 1995 roga Ne
379/95-BP «O6 yTBepxaeHun MNonoxeHns 0 NOMOLLHNKE-KOH-
CyNbTaHTE HAPOAHOro Aaenyrtata YKpauHbl» HA3HA4aeTCHa TOJb-
KO Npu AOCTMXEHUN MEHCUOHHOIO BO3pacTa, NpeayCMOTPEH-
Horo ctatbel 26 3akoHa YkpanHbl «O6 00LLe0693aTenbHOM ro-
Cy0apCTBEHHOM MEHCUOHHOM CTPaxOBaHUWN»;

— cTtaTtbn 111, MO KOTOPOI NOBLILLIEHNE K MEHCUN NN EXe-
MECSYHOMY MOXU3HEHHOMY AEHEXHOMY COLEPXAHMIO UN FO-
Cy[apCTBEHHOMY couMalibHOMY Mocobuto, BbiNa4MBaEMOMY
BMECTO NEHCUU, B COOTBETCTBUU CO CTaTbel 6 3akoHa Ykpaun-
Hbl «O couuvanbHON 3aLmMTe AeTeN BOMHbI» BbiNa4ynBaeTCs nn-
Lam, aBASIOWUMCS MHBANMAaMmn (Kpome Tex, Ha KOTOpPbIX pacmn-
pocTpaHseTca aencrteme 3akoHa YkpauHbl «O cTatyce BeTtepa-
HOB BOWHbI, rapaHTUaX UX COUVANIbHON 3aluThI»), B pasMepe
50 npoueHTOB OT pa3mMepa HagdaBku, YCTAHOBNEHHOW AN
Y4aCTHUKOB BOWHBbI.

2. NpekpaTuTb KOHCTUTYLIMOHHOE NMPOM3BOACTBO MO AENY O
cooTBeTCTBUM KOHCTUTYUUN YKpauHbl (KOHCTUTYLUOHHOCTU)
yacTu BTOpOM ctaTtbn 62, ctatbn 101 3akoHa YkpauHsl «O lo-
cynoapcTBeHHOM OoaxeTte YkpaunHbl Ha 2007 rog» Ha OCHOBa-
HUKM nyHKTa 2 ctatbn 45 3akoHa YkpaunHbl «O KOHCTUTYLMOH-
HoM Cyae YkpauHbl» — HECOOTBETCTBUE KOHCTUTYLIMOHHOIO
npencrasneHns TpeboBaHUsaM, NpeaycMoTpeHHbIM KOHCTUTY-
umen YkpauHbl, 3akoHOM YkpaunHbl «O KoHctutyumoHHom Cyae
YKpaunHbl».

3. MonoxeHus ctatei 29, 36, ab3aua TpeTbero 4acTn BTO-
pon ctatbn 56, yacTm nepson ctatbn 66, nyHkToB 7, 9, 12, 13,
14, 23, 29, 30, 39, 41, 43, 44, 45, 46 ctaTtbn 71, cTaten 98,
103, 111 3akoHa YkpauHbl «O ocynapcTBeHHOM OoaxeTte Yk-
panHbl Ha 2007 rog», NPU3HaHHbIE HEKOHCTUTYLMOHHBIMU, Te-
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pSAOT cuny co gHa npuHaTna KoHctntyumoHHeim Cyaom Ykpaun-
Hbl HacTodAwero PeweHns.

4. O6patnTb BHUMaHne BepxoBHoi Paabl YkpauHsl, MNpe3u-
neHTa YkpauHbl, KabuHeta MmHncTpoB YkpauHbl Ha Heob6xoau-
MOCTb cobnoaeHns nonoxeHuni ctaten 1, 3, 6, 8, 19, 22, 95,
96 KoHCTUTyunmn YKpaunHsbl, ctaten 4, 27, 4actu BTOPOW cTaTbm
38 BiogxeTHOro Kkogekca YkpauHbl Npy NOArOTOBKE, NPUHATUN
1 BBEAEHUW B AENCTBUE 3akoHa O MoCcyaapCcTBEHHOM OoaxeTe
YKpauHbl.

5. Pewenne KoHctutyumonHoro Cyna YkpauHbl B HACTOS-
weM gene MMeeT NpelguunanbHoe 3HavYeHne ans cynos o06-
Wwen opnucamkumn npm paccMoTpeHnmn UMM UCKOB B CBSA3U C
NPaBOOTHOLLUEHUSIMU, BOSHUKLIMMW BCAEACTBUE OENCTBUA MO-
JNIOXXEHU cTaTen yka3aHHbIX 3aKOHOB, KOTOPbIE NPU3HaHbl He-
KOHCTUTYLLMOHHBIMMU.

Kpatkoe nsnoxeHue:

Cyb6bekT npaBa Ha KOHCTUTYLMOHHOE NpeacTaBfieHne — 46
HapOAHbIX AenyTaToB YkpanHbl — obpatmnca B KOHCTUTYLIMOH-
HbI Cya YKpanHbl C X04aTanCTBOM pacCMOTPETbL BOMPOC O CO-
oTtBeTcTBMU KOHCTUTYUMN YKPanHbl (KOHCTUTYLMOHHOCTHN) MO-
noxenun ctaten 29, 36, yactn BTOpPON cTaTbh 56, yacTtm BTO-
por ctatbn 62, yacTm nepBon ctaTtbn 66, nyHkToB 7, 9, 12, 13,
14, 23, 29, 30, 39, 41, 43, 44, 45, 46 ctatbn 71, ctaten 98,
101, 103, 111 3akoHa YkpauHbl «O FocygapcTtBeHHOM Otoaxe-
Te YkpauHbl Ha 2007 rog» ot 19 nekabpsa 2006 roga Ne 489-V
CO cnenywwmmMm naMeHeHnsmMin (ganee — 3akoH).

YKa3aHHbIMU MNONOXEHUAMU 3aKOHA MPUOCTAHOBIEHO
0EeNCTBUE NOJIOXKEHUN OPYrnx 3aKOHOB YKpauHbl O NpenocTas-
NeHUN NbroT, KOMNEHCALUNN N rapaHTUii OTAENIbHBIM KaTeropu-
SIM rpaxaaH 1 U3MEHEHbI N YCTAHOBMIEHblI HOBbIE OCHOBAHUS
M YCNOBUS NX NpeaoCcTaBieHuns.

B KoHCcTnTyunmn YkpanHbel YKkpanHa npoBo3rnalieHa AeMok-
paTn4yeckmm, coumanbHbiM, MPaBOBbIM rOCYAapCTBOM (CTaTbs
1), NPN3HaHO, 4YTO HaMBbICLUEN COLMANIbBHOW LLEHHOCTbIO B YK-
paunHe aBAsSIeTCS YeNoBeK, ero npasa v cBo6OAbl U UX rapaHTUn
onpenensioT coaepXaHne U HanpaBfiEHHOCTb AEATENbHOCTU
rocygapciea, a ux yTBepxaeHne n obecneyvyeHune SBnsoTCS
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rnaBHoOl 0653aHHOCTbIO rocyaapcTBa (cTaTtbs 3), NpaBa U CBO-
6oabl YenoBeka HEOTHYXAAEMbl U HepyWNMbI (cTaTbsl 21), nx
cofepxaHue n o6bemM Npu NPUHATUM HOBbIX 3aKOHOB W BHE-
CEHUN U3MEHEHNIN B OENCTBYIOLLNE 3aKOHbI HE MOIYT BbITb Cy-
XEHbl (CTaTbs 22).

AHanna 3akoHopaTenbHOW OedaTenbHOCTU BepxoBHOM Pagbl
YKpanHbl CBMOETENBCTBYET O TOM, YTO NPU NPUHATUN 3aKOHOB O
locypapcTBeHHOM BloaxeTe YKpanHbl CUCTEMATUYECKN NPUOC-
TaHaBNMBaeTCH AENCTBME APYrnx 3aKOHOB YKpauHbl OTHOCU-
TeNbHO NPEeAOCTaBNEHNS NbIrOT, KOMNEHCALWA U rapaHTui, sB-
NHAI0WMXCA COCTAaBHOWM KOHCTUTYLMOHHOrO npasa rpaxaaH Ha
COUMAnbHYIO 3aLLUNTY N OOCTATOYHbIN YPOBEHb XU3HN KaxXaoro
(cTaTtbn 46, 48 KoHCTUTYLMN YKPaUHBI).

YTBepxgas u obecneymsas npasa 1 cBob6oabl rpaxaaH, ro-
Cy[apCTBO OTAENbHbIMU 3aKOHaMW YKpauHbl YCTAHOBWUO On-
pefeneHHble coumanbHble NbroThbl, KOMNEHCauun U rapaHTun,
SBASIIOLLMNECH COCTABHOW KOHCTUTYLMOHHOIO npasa Ha COUM-
aNnbHYI0 3aWUTy U I0PUANYECKUMU CPeacTBaMU OCYLLECTBIe-
HMS 9TOro Npasa, a NOTOMY B COOTBETCTBMU C 4aCTbiO BTOPOM
cTaTtby 6, YacTbio BTOPOM cTaTbn 19, yacTbio NepBon cTaTbn 68
KoHCTUTYuMM YKpaunHbl OHM SBNSI0TCA 00LLeo693aTefibHbIMU, B
OAVNHaKOBOW Mepe A0JKHbI cobnoaarbCcs opraHaMmn rocyaap-
CTBEHHOW BNacTU, MECTHOr0 caMoynpaBieHns, X OOKHOCT-
HbIMU NMLAMKN. HEBbINOIHEHME FOCYAAPCTBOM CBOMX COLMANb-
HbIX 0093aTeNbCTB B OTHOLIEHUW OTAENbHbIX INL, CTABUT rpax-
[aH B HEpaBHbIE YCNOBMWS, NOAPbLIBAET NPUHLMN OBEPUS YENo-
BeKa K rocygapcCTtBy, YTO 3aKOHOMEPHO BfeYeT HapyllueHue
NPUHLMNOB COLUMaNbHOro, NPaBoBOro rocyaapcTaa.

MpuHUMNBI COUManbHOro rocyaapcTBa BOMAOLLEHbI TakXe B
patudnunMpoBaHHbIX YKpanHom MexayHapooHbolx aktax: Mex-
OyHapoOHOM nakTe 06 9KOHOMWYECKUX, COLMANBbHBIX U KyJlb-
TypHbIX Nnpasax 1966 rona, EBponenckon coumanbHoOM xapTmm
(nepecmoTpeHHon) 1996 roga, KoHBEHUMN O 3alMTE NpaB 4ye-
nloBeKka 1 oCHOBHbIX cBo6o, 1950 ropga n peweHnsx EBponeiic-
KOro cyga no npasam 4enoseka. B yacTHoCTu, cornacHo
ctatbe 12 EBpoOnMenckon coumanbHOM XxapTun (NEPECMOTPEH-
Hon) 1996 roga rocygapcTBo 0653aHO NoaaepXmneaTb GYHKLUN-
OHUPOBaHME CUCTEMbI COLMaNnbHOro obecnevyeHus, ee yaoB-
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NIeTBOPUTESIbHBIN YPOBEHb, Npunaratb YCUINg K ee nocTeneH-
HOMY YBEJIMYEHUIO U T.4.

B yacTtu BTOpon ctatbn 8 KOHCTUTYLUN YKpaKHbI YCTAHOB-
JIeHo TpeboBaHMEe OTHOCUTENIbHO 3aKOHOB YKpPauHbl — BCE OHU
NPUHUMAKOTCA UCKITIOYNTENBHO Ha ocHoBe KoHcTutyummn Ykpa-
WHbI U OOJIKHBI COOTBETCTBOBATL €.

K nonHomounam BepxoBHown Pagpl YkpauHbl Kak eauHoro
opraHa 3akoHogaTefnbHOW BnacTu B YKpanHe OTHOCUTCS MNpu-
HATWE 3aKOHOB (NYHKT 3 yacTm nepBon cTatbn 85, ctatbsa 91
KoHcTutyumm YkpaunHol). UCKNiOHYNTENbHO 3aKkOHaMm YKpauHbl
ycTaHaBNMBalOTCS, B 4aCTHOCTWU, FOCYOApPCTBEHHbLIN OlOOXeET
YkpauHbl 1 610gXeTHasa cucteMma YkpauHbl (MyHKT 1 4acTm BTO-
pori ctatbm 92 KoHcTuTyumm YkpauHbl). [OCyaapCTBEHHbIN
OookeT YkpauHbl yTBEpXOaeTcs exerogHo BepxosHoli Pagoii
YkpauHbl Ha nepuop ¢ 1 aHBaps no 31 gekabps, a npyn 0cobbix
ob6CcTOATENLCTBAX — HA MHOW Nepuog, (4acTb NepBas cTaTbn 96
KoHCTUTYuMn YKkpauHbl), NyTeM MPUHATUS COOTBETCTBYIOLLLEro
3aKoHa.

Bonpoc cocTtaBneHuns, paCCMOTPEHUS, YTBEPXAEHUSA, OTYeE-
Ta U KOHTPOSA 3a UCNOJIb30BaHWEM CpeacTB [ocynapCTBEHHO-
ro 6gxeTa YKkpauHbl perfiameHTUpoBaHbl MONI0XEHUSIMU cTa-
Ten 95, 96, 97, 98 KoHcTuTyuun YkpanmHbl n BlogXeTHbIM KO-
nekcom YkpauHbl (panee — Kogekc).

TpeboBaHNS OTHOCUTENBHO COAEPXaHUS 3akoHa o Mocyaa-
pCTBEHHOM OtoaxeTe YKpauHbl 3ak/lo4YeHbl B 4acTu BTOPOWA
ctatbu 95 KoHCTUTYUMN YKpPanHbI, MONOXEHNE KOTOPOW KOHK-
peTn3npoBaHo B cTatbe 38 Kogekca.

YCTaHOBMEHHBIN 4acTblo BTOpoi ctatbn 95 KoHcTuTyumm
YKpauHbl, 4acTblo BTOopon ctaTbm 38 Kogekca nepeyeHsb npaBo-
OTHOLUEHWN, peryanpyemMbix 3akOHOM O locynapCTBEHHOM
6opxeTe YKkpauvHbl, SBASETCS NCHEPMNbIBAIOLLNM.

M3 copepxaHns npuBeaEeHHbIX NOSIOXEHUN KOHCTUTYUNK YK-
panHbl 1 Kogekca ycMmaTpmnBaeTcs, YTO 3akKoH O 'ocynapcTBeH-
HOM GtoaxeTe YKpauHbl Kak npaBoOBOW akT, YeTKO 0BYCNOBMIEH-
HbI MOHATMEM BloaXxeTa Kak nnaHa GopMMPOBaHUSA U UCMOJb-
30BaHUsA PUHAHCOBbLIX PECYPCOB, UMeeT 0CcobbIl NpeaMeT pery-
JNINPOBaHNSA, OT/INYHBLIN OT APYIrnMX 3aKOHOB YKpauHbl — OH KacaeT-
CS UCKJIIOYUTENBHO YCTAHOBMIEHNA OXOO0B 1 pacxXo40B rocyna-
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pcTBa Ha OOLLECTBEHHbIE HYXAbl, B YHACTHOCTM U PacxogoB Ha
coumanbHylo 3alWwmMTy U couunanbHoe obecneyeHue, No3aTomy
9TMM 32KOHOM HEe MOIryT BHOCUTBLCSI USBMEHEHUS, NPUOCTaHABNN-
BaTbCS AeNCTBME OENCTBYIOLLMX 3aKOHOB YKpPaunHbl, a Takxke yc-
TaHaBMBaTLCA MHOE (OOMNOJIHUTENILHOE) NPaBOBOE PErynmMpoBa-
HMEe OTHOLUEHUN, ABFIOWMXCA NPEAMETOM OPYrUX 3aKOHOB YK-
pavHbl. Takoe noJsioXeHue 3akpenyeHo U B 4acTu TPeTben
ctaTtbn 27 Kopekca.

Llenbto 1 ocobeHHOCTbIO 3akoHa 0 ocyaapcTBeHHOM Oto-
xeTe YkpauHbl iBAseTcsa obecneyeHne Haanexalmx yCnoBuia
Ona peann3aunmn NonoXeHUn Apyrux 3aKoHOB YKpauHbl, npe-
aycmatpusarowmnx duHaHcoBble 006s13aTenbCTBA rocyaapcrsea
nepea rpaxaaHamu, HanpasfieHHbIE HA UX COLMANbHYIO 3aLln-
Ty, B TOM 41UCfe U NpeaocTaBNeHne NbroT, KOMMNEeHCaUnn 1 ra-
paHTuin. CnepoBaTtenbHO, NPy NPUHATUM 3akoHa o locynap-
CTBEHHOM 6toaxeTe YkpaunHbl fLOJKHbI 6bITb COBMIOAEHBI MPUH-
UMnbl coumManbHOro, NPaBOBOro rocynapcrea, BEPXOBEHCTBA
npaea, obecnevyeHa coumanbHas cTabunbHOCTb, @ TakXe COX-
pPaHeHbl NbrOThl, KOMNEHCALUW U FrapaHTuun, 3apaboTHas nnata
M neHcuun gnst obecneyvyeHnss npaea Kaxaoro Ha AOCTaTOYHbIN
XXN3HEHHbIN YPOBEHDb (CTaTbs 48 KOHCTUTYUUN YKPaKnHbI).

MNMockonbky NpeaMeT 3akoHa o focypapcTBeHHOM OoaxeTe
YKpaunHbl 4eTko onpepgeneHd B KoHcTutyuumn YkpauHel, Kogekce,
TO 3TOT 3aKOH HE MOXET OTMEHSATb UIN U3MEHSATbL 06BbEM NpaB
N 06s3aHHOCTEN, NIbIrOT, KOMMEHCaUNA 1 rapaHTMin, npeayc-
MOTPEHHbIX APYrMMN 3aKOHaMU YKpauHebl.

NpoaHann3npoBaB yka3aHHble nonoxeHns KoHCTUTyuumn
YkpaunHbl, Kogekca, npakTtuky nNpuOCTaHOBNEHUS 3aKOHOM O
FocypapcTBeHHOM GlogxeTe YKpanHbl AENCTBUS OpYrnx 3aKo-
HOB YKpauHbl, KoHCTUTYUMOHHbIN Cya, YKpauHbl NpuULLEen K Bbl-
BOA4Y, 4TO MPUOCTAHOBJIEHWE 3aKOHOM O [0OCynapCTBEHHOM
OoaxeTe YKpanHbl 4ENCTBUS APYrMX 3aKOHOB YKpauHbl 0 npe-
[OCTaBfeHNN NbroT, KOMMNEHCALUNA 1 rapaHTUin, BHECEHME N3-
MEHEHUN B Opyrue 3akoHbl YKpauHbl, YCTAHOBMEHME WHOIO
(MOMNONIHUTENBHOrO) NPaBOBOr0 PEryanpoBaHUd OTHOLUEHUN,
YyeM NPefyCcMOTPEHO 3akoHaMu YKpauHbl, He COOTBETCTBYET
ctatbaMm 1, 3, yacTm BTOpoOI cTaTbk 6, YacTn BTOPON cTaTbu 8,
yacTm BTopon ctatbn 19, ctatbam 21, 22, nyHKTy 1 4yacTu BTO-
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pon ctatbn 92, yacTaMm NepBON, BTOPOW, TpeTben ctatbn 95
KoHCTUTYuMmn YkpauHsol.

Takum obpa3om, BepxoBHasa Paga YkpanHbl HE NOTHOMOY-
Ha NpW NPUHATUM 3aKoHa o focyaapcTBeHHOM BloaxeTe Ykpa-
WMHbl BKJIOYaTb B HEro MOJIOXEHUS O BHECEHUN U3MEHEHU B
OencTByloWmMe 3akOoHbl  YKpauHbl, npuocTaHasaMBaTb
DelicTBMe OTAENbHbIX 3aKOHOB YKpawHbl U/MAnN Kakum-nnbo
06pa3omM M3MeHNATbL onpegeneHHoe apyrummn 3akoHamum Ykpa-
WHbI MPaBOBOE PEryaMpoBaHme oOLEeCTBEHHbLIX OTHOLLEHWIA.

Cyb6bekT nNpaBa Ha KOHCTUTYUVOHHOE NpeacTaBiieHne nog-
HMMaeT Takxe BONPOC O HEKOHCTUTYLMOHHOCTU 4YaCcTu BTOPOI
cTatbh 62, KOTOPOW NPEeAYyCMOTPEHO, YTO pasMepbl rocynap-
CTBEHHbIX couuanbHbix rapaHTui Ha 2007 roa, onpenensgemMole
B 3aBUCMMOCTU OT MPOXMUTOYHOrO MUHUMYMaA, YCTaHaBINBAIOT-
CS1 COOTBETCTBYIOLLMMMN 3aKOHaMU, 3aKOHOM U HOPMAaTUBHO-
npaBoBbLIMU akTaMu KabuHeta MUHUCTPOB YKpaunHbl 1 CTaTby
101 3akoHa, KoTopoi gaHo npaso KabnHeTy MnHucTpoB Ykpa-
WMHbl yCTaHaBMBaTb pa3Mepbl COLMabHbIX BbiMnarT.

AHanNn3 KOHCTUTYLMOHHOroO npencTtaBleHuUs CBUAETEeNb-
CTBYET O TOM, 4TO HapogHble AenyTtaTtbl YKpavHbl, ocnapusas
nonoxenns ctaren 62, 101 3akoHa, HE NpPMBENM NPaABOBOIro
060CHOBaHUS YTBEPXAEHUN 06 NX HEKOHCTUTYLIMOHHOCTU. Mpun
Takux 0B6CTOATENLCTBAX KOHCTUTYLMOHHOE MPOW3BOACTBO MO
[eny B 9TOM 4acTu NOONEXMT MPEeKpaLLeHU0 Ha OCHOBaHUK
nyHkTa 2 ctatbn 45 3akoHa YkpanHbl «O KoHCTUTYUnoHHOM Cy-
ne YKpaunHbl» — HECOOTBETCTBME KOHCTUTYLIMOHHOIO NpeacTaBs-
NeHuns TpeboBaHunsM, NpeaycMoTpeHHbIM KoHCTUTyuuen Ykpa-
MHbl, 3aKOHOM YKpauHbl «O KoHcTutyunoHHom Cyae Ykpau-
Hbl».
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PeweHue KoHcTutyumnoHHoro Cyna YkpauHsl
oT 9 okTa6pa 2007 ropa Ne 7-pn/2007 no pgeny
00 odpuuManbHOM TOJIKOBaAHUUN NOJIOXKEHUIA YacTun
yeTBepToi ctatbm 94 KoHcTUTYLMN YKpanHbl NO KOHCTU-
TYUMOHHOMY npeacTaBneHnio 51 HapoagHoro genyrara
YKpaunHbl

BbiBOAbI:

B KOHTEKCTe KOHCTUTYLUMOHHOrO NpencTaB/iEHNsA MOoJioXe-
HMS BTOPOro NpeanoxXeHnsa 4yactu yeteseptonm ctatbn 94 KOHe-
TMTYUUM YKpanHbl HEO6X0AMMO MOHUMaTb Tak, YTO AENCTBYIO-
wwuin Mpepcepatens BepxosHoi Paabl YkpawHbl 6e3oTnara-
TeNbHO oduumanbHo oBHapoayeT M onybAVMKOBLIBAET 3aKOH,
NpuHATbIN BepxoBHon Pagon YkpavHbl He MeHee yeM OBYMS
TPeTaMnm OT €e KOHCTUTYLMOHHOIro cocTaBa Npu MOBTOPHOM
paccCMOTPEeHUM WU He noAanucaHHbln U He 0OHapPOOOBaHHbLIN
lMpe3ngeHTOM YKpauHbl B TEYEHUE OeCATU OHEN, ecnn npea-
wectsylowmnin lNpencepatens BepxosHon Pagbl YkpauHbl He
COBEPLUM TakKnUX OENCTBUN.

MonoxeHne yactn YetBepTon ctatbm 94 KoHcTutyummn Y-
panHbl OTHOCUTENIbHO 6e30TnaraTesbHOCTU OPULNANBHOIO
obHapopgoBaHus 1 onybnukoBaHus MNpepcepartenem Bepxos-
Hown Papabl YkpauHbl 3akoHa B crniydae, ecnu lNMpe3ngeHT Ykpaun-
Hbl HE nognucan u He oBHapoaoBaN ero B TEYEHWE OecsATU
LHeWn, Haoo NnoHmMMmaTb Tak, 4To lNpepcenatens BepxoBHow Pa-
Obl YKpanHbl 0653aH odpuumansHo obHapogoBaTb U ony6amnko-
BaTb TakoW 3aKOH B MPMOPUTETHOM MOPALKE — Npexae opyrnx
aKTOB.

MpekpaTtnTb KOHCTUTYLMOHHOE MNPOM3BOACTBO MO OENy B
yacTn opuLManbHOro TONIKOBAHUSA MOJIOXEHUSA YaCTu YeTBEpP-
Tol ctatbn 94 KoHCTUTYUMU YKpamHbl OTHOCUTENBHO HOpPMa-
TUBHOIO perynmMpoBaHnK 3akoHOAATESIbHOM npoueaypbl 40
oduumanbHoro obHapoaoBaHMNS 3aKOHOB HA OCHOBaHUW MYHK-
Ta 3 ctatbn 45 3akoHa YkpauHbl «O KoHcTutyumoHHom Cype
YKpauHbl» — HENOABEAOMCTBEHHOCTb KOHCTUTYLMOHHOMY Cy-
Ay YkpaunHbl Bonpoca, NogHATOro B KOHCTUTYLVMOHHOM Mpeac-
TaBJIEHUU.
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Kpatkoe nsnoxeHue:

Cyb6bekT npaBa Ha KOHCTUTYLMOHHOE NpeacTaBneHne — 51
HapoAaHbIn aenyTaTt YkpanHbl — o6paTuncsa B KOHCTUTYLMOHHbI
Cya YkpauvHbl € xogaTakcTBOM AaTb 0OpuLManbHOE TONKOBaHME
NONIOXEHUN YacTu YyeTBepTon cTatb 94 KoHCcTuTyummn Ykpan-
Hbl.

MpakTnyeckyio HeOOBXOAMMOCTb B OopuLMaIbLHOM TONKOBA-
HUW yKa3aHHbIX N00XeHUN OCHOBHOro 3akoHa YKpaunHbl aBTO-
pbl KOHCTUTYLLMOHHOIO NMpPeACcTaBNeHns 060CHOBbLIBAIOT HEOA -
HO3HAYHbIM UX MOHMMAHWUEM NPU MNOANNCAHNUN N 0ODULNANTBHOM
0BHapogoBaHMM 3aKOHOB, NPUHATLIX BepxoBHon Pagoi Ykpan-
Hbl MPW MOBTOPHOM PAaCCMOTPEHUN.

Mpn aTOM HapoaHble genyTtaTtbl YKpawHbl nogvyepkumsaloT
cnepyloulee:

BepxoBHasa Paga YkpauHbl 16 mapTta 2006 roga noBTOPHO
paccmoTpena 3akoH YKpauHbl «O BPEMEHHbIX CNeACTBEHHbIX
KOMUCCUAX, CneunanbHOn BPEMEHHOW CNeACTBEHHOWN KOMUC-
CUU N BPEMEHHBIX CreunasnbHbIX KoMuccuax BepxosHon Paapl
YKpauHbl», BO3BpaweHHbln lNMpe3naeHTom YkpauvHbl, 1 npuHana
€ro B LLeJIOM B HOBOW pefakumun, NosIHOCTLIO Y4TH npeioxe-
Huga MNpe3ngeHTta YkpauHbel No aTomMy 3akoHy oT 14 mapta 2006
roga.

Takxe BepxosHas Paga YkpauHbl 4 anpena 2006 roga nos-
TOpPHO paccmoTpena 3akoH YkpaunHbl «O BHECEHUN N3MEHEHUI
B cTaTblo 20 3akoHa YkpaunHbl «O cTatyce HapogHoro genyrara
YKpauHbl», BO3BPaLLEHHbIN INaBon rocyaapcrsa, U npeogose-
na seto lNpe3upeHTa YkpaunHsbl. lNpencepatens BepxosHoin Pa-
Obl YkpauHbl IV co3biBa nognmcan 3ty 3aKOHbI U Hanpasun ux
Mpe3naeHTy YKpanHbl Ha NOANUCH.

Mo umHdopmaumm cybbekTa npaBa Ha KOHCTUTYLMOHHOE
npencrasneHue, MNpeanaeHT YkpanHbl B 4ECATUOHEBHbLIA CPOK
3aKOHbI He nognucarn, a Hanpaswi NMcbMo B BepxosHyio Pany
YkpaunHbl ¢ 060CHOBaHMEM CBOEN MO3MLUWN OTHOCUTENBHO He-
KOHCTUTYLMOHHOCTU NX OTAEJbHbLIX MONOXEHUN.

ABTOpbI XO0QaTancTBa cchinaloTcd Ha cTaTbio 132 PernameH-
Ta BepxosHoin Panbl YkpauvHbl (BepomocTtn BepxosHor Pagpbl
YkpaunHbl, 2006 r. NeNe 23-25, cT1. 202), KOTOPOWN YyCTAaHOB/EHO,
4yTO «B cnydyae ecnu MNpe3npeHT YkpauHol He nognucan 3akoH,
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NPUHATBIN BepxoBHOM Pagon npy NOBTOPHOM pacCMOTPEHUU
HEe MeHee YeM OBYMSA TPETAMMU roJIoCOB HAPOAHbLIX AenyTaToB
OT ee KOHCTUTYLMOHHOro coctasa, lpeacenatens BepxosHon
Pagbl YkpauHbl 6e3oTnaratefsibHo oduumanbHo obHapoayeT
Takol 3aKoH 1 NyBMKYET 3a CBOEWN NOAMUCHIO», N YTBEPXAAIOT,
YTO TakKol 3aKOH A0JKEH Obln 6bl 06HapoaoBaTbCsa U onybnu-
KOBbIBaTbCS 3@ NOAMNCHLIO OOHOIO U TOT0 Xe OO/KHOCTHOIO Nn-
ua.

KoHcTuTyuunoHHein Cya YkpavHel, pa3peLuasi Bonpochkl, NoA-
HATbIE B KOHCTUTYLUVMOHHOM NpeacTaBfieHnn, NCXOAUT U3 cre-
ayoLero:

YacTb yetBepTas ctatbu 94 KOHCTUTYLMIM YKpauHbl Npeayc-
MaTpPMBAET, YTO «ECNM MPU NOBTOPHOM PacCMOTPEHUU 3aKOH
OyneTt BHOBb MpUHAT BepxoBHoOM Papon YkpauHbl He MeHee
yeM OBYMS TPETAMU OT €e KOHCTUTYLIMOHHOIO COCTaBa, lNpe3n-
OeHT YKkpaunHbl 0683aH ero nognmcaTb U odpuumanbHO o6Hapo-
[oBaTb B Te4yeHue pecaTtun gHen. B cnydae, ecnn lNpe3ngeHT
YKkpauHbl He nognucan Takon 3akoH, OH 6e3oTnaratefnibHo opu-
umanbHo obHapoayetcsa MNpencenatenem BepxoBHoli Paapl Yk-
pauvHbl 1 NyOGIMKYeTCs 3a ero NOAMNUCHIO».

B 3akoHopmaTenbHOW npouenype obecnedynmBaeTcs Hernpe-
PbIBHOCTb U MPEEMCTBEHHOCTb MPOXOXAEHUA 3aKOHOMPOEKTa
nyTeM HOPMUPOBAHHbIX MOCIEA0BATENbHbIX AENCTBUN CyObeK-
TOB MNpasa Ha 3akoHOAaTesNIbHYyl0 MHUUMaTuBy, opraHos Bep-
xoBHOW Panbl YkpawnHebl, ee MNpencepartensd, lNpesnpeHTa Ykpa-
WHbI, 3aBEPLUAIOLLNXCS TOJIbKO nocne obHapoaoBaHus 1 ony6-
NIMKOBaHMA 3aKoHa.

OnHUM 13 cyGbEKTOB 3aKOHOOATENbHOM NpoLuenypbl SBs-
etca Npepncenarens BepxosHon Paapsl YkpaunHbl. Ero nonHomo-
4yna onpeneneHbl, B YaCTHOCTU, B cTatbax 88, 94 KoHCcTuTyuun
YkpaunHbl. OCO6EHHOCTb NPAaBOOTHOLLEHWI, CBA3AHHbLIX C 3aK0O-
HOTBOPYECTBOM, COCTOUT B TOM, YTO yKa3aHHbIi CyObEKT B CO-
OTBETCTBMM C OENCTBYIOLWMM 3akOHOAATENbCTBOM B 00s3a-
TesibHOM nopsaake noJkeH nmetb ctatyc lNpencenarena Bep-
X0BHOM Pagbl YkpaunHbl. B cnyvae, ecnuv nuuyo yTpaTuino Takyto
[OMKHOCTb, OHO MepecTaeT OblTb CyObEKTOM 3aKOHOAATESb-
HOW Npoueaypbl B ykazaHHOM cTaTyce, 04Hako camMu npaBooT-
HOLLEHMS B CBS3U C 3TUM He npekpawatoTcs. CyobekT — Mpea-
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cepartenb BepxoBHou Paapbl YkpanHbl — npoaoikaeT B KOHCTU-
TYLMOHHbIX paMKax y4acTBOBaTb B NPABOOTHOLLEHUNAX, CBA3aAH-
HbIX C 3aKOHO4ATeIbHOM Npoueaypoi, 06 bem ero NoJIHOMo4Ynii
ocTaeTtcs npexHum. oaTtomy BCe OENCTBUS, COBEPLUEHHbIE
npegwecTeyowmnm Npepncenarenem BepxosHon Panbl Ykpaun-
Hbl, IBASIIOTCS IOPUANYECKU 3HAYNUMBIMU U B HEOOXOOUMbIX CIy-
yasx TpebyloT CBOEro NpPoaosIXeHUs.

Taknum 06pa3om, eCTb OCHOBAHUS CHMTATb, YTO B KOHTEKCTE
yacTtn yetBepTon ctatbh 94 OCHOBHOro 3akoHa YKpaunHbl Nog-
nnucaHue npenbloywmm lNpepcepnartenem BepxosHon Paabl Yk-
pavHbl 3aKoHa Npu ero otcblfke Npe3naeHTy YkpavHbl aBnseT-
csl lopuandecknm GakTom, 0693aTefibHbIM AN ONPenENEHHbIX
3aKOHOM JanbHenwWwmnx encTeun gencreyioulero lNpepceparte-
na BepxoBHon Pagbl YKpauHbl.

KoHCcTuTyuma YkpauHbl 3akpenuna B 4aCTU YETBEPTOWn
cTatbn 94 o06s13aHHOCTbL [peacenatens BepxoBHoi Paabl Yk-
paunHbl 6e3oTnaratefsibHo oduumnanbHO obHapoaoBaTh N ony6-
JINKOBaTb 3aKOH, NPUHATBLIN BepxosHon Panon YkpanHbl He me-
Hee 4yeM OBYMA TPEeTaMU OT €€ KOHCTUTYLIMOHHOIO CoCcTasa.

3akoHopaTenbHaa npoueaypa npeagycmMaTtpueBaeT nocneno-
BaTe/ibHble B3aUMOCBSI3aHHbIE OENCTBUS BCEX €€ CYObEKTOB,
4yTo obecneymBaeT MNOCTynaTeNbHOE Pas3BUTUE UM COBEPLLEH-
CTBOBaHMe OeNCTBYIOLWEro 3akoHogaTeNbCcTBa. YCTaHOBNEHNE
Ha onpefeneHHbIX ee aTanax TpeboBaHM OTHOCUTENIBHO HEOT-
JIOXKHOCTU, 0OYC/IOBNIEHHbIX WIN OLEHOYHBLIM MPeacTaBNeHNEM
cyObekTa 0 BaXHOCTM akTa (Mpu3HaHme 3aKkoHonpoekTa 6e30T-
naratesfibHbIM), UNM ocoboi cuTyaumen, cesi3aHHOM C BO3Bpa-
LLLeHVEM NpoLLeaypbl K HOPMUPOBAHHbLIM Npeaenam, 0693biBaeT
YNOJIHOMOYEHHbIX CYObEKTOB COBEpLUATbL AENCTBUS MO 3TOMY
akTy B npuopmuTeTHOM nopsiake. CnepoBaTenbHO, ynotpebne-
HMe 3akoHopaTenem TepMuHa “Ge3oTnaraTeflbHO” umeer
Lenbio 0becneynTb HEMPEPLIBHOCTb M MOCTYNaTENbHOCTb 3aKO-
HoOaTeNnbHOW Npouenypbl.

MoaTomy 4acTtb YeTBepTasa ctatbn 94 KoHCcTuTyummn Ykpaun-
Hbl ycTaHaBnmBaeT 00s3aHHOCTb [Mpencepatens BepxoBHOM
Pagbl YkpauHbl 3aBepwunTb 3aKOHOAATENbHYIO Mnpouenypy B
CBA3M C HenoanucaHwem lpe3anaeHToM YkKpauHbl 3akoHOo4a-
TeNbHOro akTa B TeyeHue gecatn aHei. OdpuuymanbHoe obHa-
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pogoBaHue 1 onybankoBaHMe Npu Taknx oOCTOATENBCTBAX HE
MOXET OblTb PACTAHYTO BO BPEMEHMU, & JO/IKHO OCYLLECTBATb-
cqa npexae Apyrux aktoB, BHe o4epenn.

B KOHCTUTYLUMOHHOM MpencTasBneHn NogHNMaEeTCH BOMNPOC
0 TOM, AOJIKHbI NN A0 oduumanbsHOro obHapogoBaHus 1 onyo-
JIMKOBaHNA 3aKOHOB YyKa3aHHble BOMPOCHLI PeryampoBaTbCH
Pernamentom BepxoBHou Paabl YkpanHbl nnn gpyrum 3akoHO-
JaTenbHbIM akTOM B KOHTEKCTe TpeboBaHWI 4YacTu BTOPOW
ctatbn 19 n yacTtu yeTBepTon ctatbn 94 KoHCTUTYLUM YKpau-
Hbl. KOHCTUTYUMOHHLIA Cya YKpanHbl CYMTAET, YTO, MO CyTU, B
npencTaBfeHun MaeT pedyb He 06 opuuManbHOM TONKOBaHUN
HOPMbl KOHCTUTYUMM YKpaunHbl, a 0 NpefocTaBieHn NpaBoBOV
KOHCYNbTauUuK, YTO HE OTHOCUTCH K MOSMHOMO4YNAM KOHCTUTY-
umoHHoro Cyna YkpauHsbl.

PeweHune KoHctutyumnoHHoro Cypna YkpauHsbl oT
16 okTa6psa 2007 ropna Ne 8-pn/2007 no peny o
cooTBeTcTBUU KOHCTUTYLUUMN YKPaUHbI
(KOHCTUTYLMOHHOCTHU) NONOXEeHnN cTatbn 23 3aKoHa YK-
pauHbl «O rocyaapcTBeHHOM cnyxo6e», ctaTbu 18 3akoHa
YkpauHbl «O cnyx6e B opraHax MecTHOro
camoynpaBfieHus», cTatbu 42 3aKkoHa YKpauHbl
«0 punaomMaTu4eckom cny)x6e» No KOHCTUTYLLUOHHOMY
npeacTtasseHuvIo 47 HapoAHbIX AenyTaToB YKpauHbl (ae-
J10 0 NpeAesibHOM Bo3pacTe nNpebbiBaHUA HA
rocynapcTBeHHOM cny)x6e n Ha cnyXx6e B opraHax MecT-
HOro camoynpasseHus)

BbiBOAbI:

NMpu3HaTte cooTBeTCcTBYOWNMU KOHCTUTYUMU YKpaUHBbI
(KOHCTUTYLMOHHBLIMM) NONOXEHMSA cTaTbn 23 3akoHa YKpauHbl
«O rocynapcTtBeHHOW cnyxbe», ctaTtbk 18 3akoHa YkpaunHbl «O
cnyx6e B opraHax MECTHOIO caMoynpaBJieHus», ctaTbn 42 3a-
koHa YkpauHbl «O gunnomatnyeckon cnyxbe», KoTopbiMK yC-
TaHOBJNIEH MpefenbHbIi BO3pacT npebbiBaHMSA Ha rocyaap-
CTBEHHOW cnyxxbe, Ha cnyx0e B opraHax MeCTHOro camoyrnpan-
JNIEHUS U Ha AUNOMATMYECKON cnyxbe.
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Kpatkoe nsnoxeHue:

Cyb6bekT npaBa Ha KOHCTUTYLIMOHHOE npefctaBneHne - 47
HapoAHbIX AenytaTtoB YkpauHbl - obpaTtuncs B KOHCTUTYLMOH-
HbIh Cya YKpanHbl C X04aTancTBOM pacCMOTPETb BOMPOC O CO-
otBeTCTBUM KOHCTUTYUNU YKpPaUHbl (KOHCTUTYLMOHHOCTU) MO-
noxeHun crtatbn 23 3akoHa YkpauHbl «O rocynapCTBEeHHOWN
cnyxbe», ctatbn 18 3akoHa YkpauHbl «O cnyxbe B opraHax
MECTHOrO camoyrnpasfieHus», ctatb 42 3akoHa YkpauHbl «O
aunnomaTtmyeckoi cnyxo6e», B COOTBETCTBUM C KOTOPbLIMU Npe-
OenbHbIA BO3pacT NpebbiBaHUS HA rOCYyAapCTBEHHOW cnyx0e,
Ha cnyx6e B opraHax MECTHOro camMoynpaB/leHUs!, a TakXe Ha
aunnomatmyeckoi cnyxbe coctasnsaet 60 net ong Myx4umH n 55
neT AN XEeHLLMH.

B cooTBeTCTBMM C 4acTaMu NepBON, BTOpon cTtatbu 43
KoHCTUTYUMM YKpaunHbl Kaxasivi UMEeT NpasBo Ha TPy4, BKo4Ya-
lolee BO3MOXHOCTb 3apabaTbiBaTb cebe Ha XW3Hb TPYAOM,
KOTOPbIA OH CBOOOAHO M3BMpaeT UM Ha KOTOPbIi CBOOGOOHO
cornawaetcd. ocypapcTBo co3gaeT yCnoBus AfiS MOSHOro
OCYyLLEeCTBIEHNS rpaxpaHaMmu npasa Ha TPyA, rapaHTupyert
paBHble BO3MOXHOCTU B Bbibope npodeccun n poaa TpyaoBoi
DesaTeNnbHOCTN.

KoHCTUTYUMOHHOE NpaBOo rpaxaaH Ha Tpyd O3HayaeT BO3-
MOXHOCTb Kaxaoro 3apabatbiBaTb cebe Ha XW3Hb TPYOAOM,
cBOOOAHO BbIOMpaTbL NPOdECCHIO NN CNELMaNbHOCTbL B COOT-
BETCTBUU CO CBOMMU CNOCOBHOCTAMU N XXENAHUAMN, PEann3o-
BblBaTb CBOW XENaHU OTHOCUTENbHO 3aHATUS TPYAOM MO TPy-
[OBOMY [OroBOpY (KOHTPaKTy) Ha NpeanpusaTtum, B ydpexne-
HUW, OpraHM3aumMn He3aBMCUMO OT GOPM COBCTBEHHOCTU UK
camMocToATeNbHO obecneynBaTb cebs paboToi.

MpaBO Ha Tpya O3HaA4YaeT He rapaHTUpoBaHWE rocynap-
CTBOM TPYAOYCTPONCTBA KaxaoMy nuLy, a obecneyeHmne NMMeH-
HO pPaBHbIX BO3MOXHOCTEN AN5 peann3aummn aToro npasa.

locypapcTBeHHas cnyxba u cinyxba B opraHax MecTHOro
camoynpasfieHuns sBnsieTcs OAHUM U3 BUOOB TPyOOBOW Aes-
TENbHOCTU rpaxaaH.

CornacHo yactn BTopon ctatbh 38 KOHCTUTYLUN YKPaWHbI
rpaxaaHe nofb3ylOTCA PaBHbIM NPaBOM AOCTyna K rocynap-
CTBEHHOW cnyxbe, a Takxe kK cnyxbe B opraHax MecTHOro ca-
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MoynpasneHus. YkasaHHas Hopma OcHOBHOro 3akoHa Ykpaun-
Hbl HE MpeAycMaTpUBaET AeNleHUs FrOCYNapCTBEHHOW CyXObl
Ha cnyx6y B opraHax 3akoHOAATeslbHOW, WUCMONHUTENbHOW 1
cynebHon Bnactn. M3 yactm BTOpON cTatbn 38 u nyHkTa 12
yacTu nepson ctatbn 92 KOHCTUTYLMM YKPaAUHbI, NO KOTOPbIM
NCKJIIOYUTENBHO 3aKOHaMu YKpauHbl OnpeaenstioTcsd OCHOBbI
rocygapcTBEHHOM cnyXObl, cnenyeTt, 4TO rocynapcTBeHHas
cnyx6a — eanHa B cBoel ocHoBe. IHCTUTYT rocynapCTBEHHOM
cnyx6bl yperynmposaH 3akoHOM YkpauHbl «O rocynapCcTBEH-
HoW cnyxbe», a ee 0cCOOEHHOCTM B annaparax oTaeIbHbIX opra-
HOB, B YaCTHOCTU OUMJIOMAaTUYECKOM Cny>XObl, rOCYAapCTBEH-
HOI HanoroBon cnyxbbl 1 T.4., oNpeaensaTcs 3akoHamMn 06
9TUX OpraHax.

Cnyx6a B opraHax MECTHOIo CamMOyrnpaBsieHNsl, KOTOPbIE MO
KoHCTUTYuMn YKpanHbl He ABASIOTCS OpraHamMm rocyaapCTBEH-
HOW BNacTW, B COOTBETCTBUM C 4YaCTbio BTOPOW cTaTbh 38 u
nyHKTOM 15 ctatbn 92 KoHCTUTYUUKN YKpauHbl peryampyercsa
3akoHoM YkpauHbl «O cnyxbe B opraHax MeCTHOro camoyr-
paBfieHus».

MpaBo paBHOrO 4OCTYNa K rOCyAapCcTBEHHOM cnyxbe, a Tak-
Xe Kk cnyxxbe B opraHax MecTHOro caMoyrnpaBJfieHUs SBASETCS
IOPUONYECKON BO3MOXHOCTBIO U HE O3HA4YaeT ero HeMenseH-
HYIO 1 6€30roBOPOYHYI0 peanmn3aumio.

Llenecoobpa3HoCcTb 3aKOHOA4ATENbLHOIr0 YCTAHOBEHMS Npe-
[enbHOro Bo3pacTta npebbiBaHUS Ha FrOCYAApPCTBEHHOW ClyX-
0e, B TOM 4Yuce Ha guniomMatmyeckon cnyxbe n Ha cnyxbe B
opraHax MecTHOro camoynpasfieHusi, 0bycnosieHa 3agadamu
1 PYHKLNAMN 3TUX OPFraHOB, 0COBLIM XapakTEPOM UX OeATENb-
HOCTW.

JocTmxeHve npenenbHOro BoO3pacrta OTHECEHO K OCHOBa-
HUAM NS NPEeKpaLeHns rocygapCTBEHHOW CNyX6bl (MyHKT 3
yacTn nepson ctatbh 30 3akoHa YkpaunHbl «O rocygapCTBEH-
HOW cnyx6e»), cnyx6bbl B opraHax MECTHOIO caMoynpaB/lieHuUs
(ab3au, wecTon Yactn nepeoi ctatb 20 3akoHa YkpaunHbl «O
cnyx6e B opraHax MeECTHOIro caMoynpasfieH1s») N AunaomaTum-
yeckol cnyx6bl (MyHKT 3 yacTu BTOpoOW cTtatbn 41 3akoHa Yk-
pauHbl «O AUNIoMaTU4eckon cnyxbe»).

Hy>XXHO OTMEeTUTb, YTO OTAESNIbHbIE MOSIOXEHUS YKa3aHHbIX
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3aKOHOB npegycMmaTpusaloT BO3MOXHOCTb MPOASIEHUA CpoKa
npebbiBaHNS HA rOCYAapPCTBEHHOW cnyxbe, Ha cnyxbe B opra-
Hax MECTHOIro camMoyrnpasJieHNs, 4TO 4AaeT BO3MOXHOCTb Yyun-
TbiBaTb WHAMBUMAYyaAlNbHblE NPOGECCMOHANIbHbIE KAa4YeCcTBa,
TBOPYECKUA MOTeHuuan nuu, OOCTUNIKX MPenesibHoro BO3-
pacTa npebbiBaHUSA HAa COOTBETCTBYIOLLEN CNyXbe.

CnepoBaTenbHO, yCTAHOBMEHWE 3aKOHO4ATENEM NPEAENbHbIX
BO3PACTHbIX OrpaHWYEeHU Ha 3aHATME OO0JKHOCTEW rocynap-
CTBEHHbIMU CRyXalMMn 1 paboTHMKaMM OpraHoB MeCTHOro ca-
MOynpasJieHna B Npefenax peanma3aunm CBOUX NOJHOMOYNA He
MOXET pacLeHMBaTbCS KaK HapyLLUeHWe NpuHLUMna paBeHCTBa.

ConepxaHne 3akpenneHHOro 4acTblo BTOpPOI ctaTbn 38
KoHCcTuTyuMmn YkpauHbl npasa [OCTyna K rocynapCTBEHHON
cnyxbe, a Takxe K cnyxde B opraHax MeCTHOro camoyrpasine-
HUa 6a3upyeTcs Ha KOHCTUTYLWUOHHOM MPUHUMNE pPaBEHCTBA
rpaxnaH.

FapaHTMpOBaHHOE 4YacTbio NepBON cTaTbn 24 KOHCTUTYLUU
YKpaunHbl paBeHCTBO rpaxaaH nepeg 3akoHOM O3HayaeT pas-
HYIO Ona Bcex 0693aTeIbHOCTb KOHKPETHOro 3akOHa CO BCEMMU
OT/INYMSAMM B NpaBax Uam 0693aHHOCTSAX, MPUBUIIEMUSX UK OF -
pPaHNYeHUNAX, YCTAHOBJIEHHbLIX 3aKOHOM MO Pa3HbIM KAaTErOpUsaM
WHANBUAOB, HE MOryT BbITb CBA3aHbLI C NpM3Hakamu, npeayc-
MOTPEHHbIMU 4acTblo BTOPOM cTtatbn 24 KoHCTUTyuumn Ykpaun-
Hbl. YKa3aHHbIi NpUHUMN onpenenseTt obliee NpaBuno Hepo-
NYCTUMOCTU YCTAQHOBMIEHUS MO COUMANbHBIM WAN ANYHbBIM
npuM3Hakam NMpuBUIErUIA NN OrPaHNYEHNA N He aBnsieTcs ab-
COJIIOTHbIM. Tak, opraHam rocygapcTBeHHOW Bnactu B cohepe
NnPoOBeAeHNA COOTBETCTBYIOLLEN MOJINTUKN IKOHOMWYECKOrO
WUan coumanbHOro xapakrepa npenocTaBngeTcd BO3SMOXHOCTb
Nno cO6CTBEHHOMY YCMOTPEHMIO yCTaHaBINMBaTb OrPaHNYEHNS B
CBS131 C 0cObbIMM TpeOOBaHUSAMUN, YCAOBUSMIN UK NpaBuIaMm
OISl HEKOTOPbIX BUAOB paboThl.

MapaHTMpOBaHHbIE YaCTbio NEPBON CTaTbh 24 KOHCTUTYLUU
YKkpauHbl paBeHCTBO NpaB 1 cBo6O rpaxaaH U UX paBeHCTBO
nepen 3akOHOM, a TakXe HefOoMyCTUMOCTb MPUBUIETNIA UNU
OrpaHu4YeHunn No Npu3Hakam, onpeaesieHHbIM 4YacTblo BTOPOM
3TOW CTaTbM, HE NPENATCTBYIOT YCTaHaBNMBAaTbL OTANYUSA B Npa-
BOBOM PeryimpoBaHnn Tpyaa B OTHOLUEHUWN NNL,, OTHOCALLIMXCA
K pa3HbiM MO POAY U YCNOBUSAM OEATENBHOCTN KaTErOPUSM.
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Mo NOAHATOMY B KOHCTUTYLMOHHOM NPeacTaBieHnn BONpo-
cy 06 OTHECEHUM BO3PACTa K «MHbIM MPU3HaKam», Mo KOTOPbIM
HEe MOXeT OblTb MPUBUNETNIA NN OFPAHUYEHUNIA, HYXHO OTMe-
TUTb cnegyoLlee:

B wacTtn BTOpON cTatbu 24 KOHCTUTYUMM YKpauHbl BO3pacT
OTCYTCTBYET B MNEpPeYyHe NPU3HaKkoB, MO KOTOPbIM HE MOXET
ObITb NPUBUJIEMMIA NN OFpaHNYeHniA. Henb3s oTHeCT Bo3pacT
U K «4PYrMM MpuU3Hakam», KOTOpble YNOMUHAIOTCSH B YKa3aHHOM
MONOXEHUN.

BoapacT kak npofonkuUTesIbHOCTb XXN3HW YeoBeKa, Nepuos,
BPEMEHU, BblAENAIOWWNCA NO ONpeaesieHHbIM npu3Hakam, 98-
nseTca uaMeHsowencs kateropvein. NpaxagaHe nocnenosa-
TeNIbHO NnepexondaT U3 04HOM BO3PaACTHOW KaTeropumn B Apyrylo,
Tepsas yCTaHOBNEHHbIE O/ nvua OAaHHOro BO3pacTa onpeje-
JNIeHHbIE Npasa n NpmMBUaeruun, NMWascb COOTBETCTBYIOLLUX O -
paHMYeHNn B NpaBax M npuobpeTtas gpyrve npasa, YyCTaHOB-
NIeHHble ONa COOTBETCTBYIOLWLEN BO3pacTHOW kateropuu. B
3TOM BCEe /104N paBHbl N OTINYAKOTCA TOJIbKO BO3pacToMm. 1oa-
TOMY YCTaHOBJIEHME BO3PACTHbLIX OrPaHNYEHUIA HE MOXET CUU-
TaTbCH HapyLeHMeM NpuHUMNa NpasBoOBOro paBeHCTBaA rpax-
JaH.

MpenenbHbIi BO3pacT npebbiBaHUS Ha rocydapCTBEHHOW
cnyxbe n Ha cnyxbe B opraHax MecTHOro camoyrnpasieHus
daKTU4ecKkn ABNHETCHA NEHCMOHHLIM BO3PacTOM A4 3TOW Ka-
Teropum paboTHUKOB.

YcTtaHoBeHMe 3akoHopaTesieM npenesibHoro Bo3pacTta
npebbiBaHUSA HA COOTBETCTBYIOLLEN Cnyxbe fBNsSeTcs BONpo-
COM coUuMasibHO UM 3KOHOMMYECKONM LenecoobpasHocTu.
Ocobble NpaBuia 1 ycoBUSl, OCHOBaHHbIE Ha CneundUYecknx
TpeboBaHuUsAX K TPyay, HE OrpaHNYMBalOT NPaBO Ha Tpyn4 WU ra-
pPaHTMIO paBHbIX BO3BMOXHOCTEN B Bbibope npodeccum n poaa
TPYOOBON OEATENLHOCTMU.

B cootBeTcTBMM ¢ MexayHapoaHbIM MakToM 06 3KOHOMMU-
4yeckux, coumanbHbIX U KyAbTYypHbIX Npasax 1966 roga rocyna-
PCTBO MOXET yCTaHaB/ANBaTb TONIbKO Takne OrpaHnyeHns aTmx
npas, KOTOPbIE ONPenensoTCA 3aKOHOM, N TOJIbKO MOCTOJIbKY,
MOCKOJIbKY 3TO COBMECTUMO C MNPUPOOON YKa3aHHbIX npas, U
NCKJIIOYUTESNBHO C LEeNblo cnocobcTBoBaTh 00LIEMY Bnarococ-
TOSIHUIO B Ae@MOKpaTNU4eckom obuiecTse (cTatbs 4).

=]
2



=]
=S

Koucruryuuonnoe MPABOCYAUE - 4(38)°07

B nyHkTe 2 ctatbn 1 KoHBeHUUN MexayHapoaHoOW opraHu-
3auun Tpyoa O OUCKPUMUHAUMK B cdepe Tpyaa U 3aHAaATUin
1958 roga Ne 111 ycTtaHoBneHo, 4To “noboe pasznnyne, HeOo-
nywieHme unm NPenMyLLeCcTBO OTHOCUTENbHO OnpeaesieHHOoN’
paboTbl, OCHOBAaHHOE Ha ee cneunduyecknx TpeboBaHMUSX,
ONCKPUMUHALVEN He cumnTaeTca”.

CornacHo nyHkTy 5 pasgena |l PekomeHpgaumn MexgyHa-
POOHOM OpraHM3aunmn Tpyaa B OTHOLEHUM NOXUAbLIX PaboTHM-
koB 1980 roga Ne 162 B UCKNIOYMUTENbHbIX CAy4asix MOryT ycTa-
HaBNMBaTbCA BO3PaCTHblE OrPaHMYEHUS B CBSI3N C OCOOLIMMU
TpeboBaHUSAMK, YCNOBUSMU UM NpaBUiaMu AN HEKOTOPbIX
BNAOB paboThl.

Takol e nogxopn 6611 npumeHeH n CoseTom EBponelickoro
Coto3a B ctatbe 6 AupekTuebl CoBeTta 2000/78/EC oT 27 HOS16-
ps 2000 roga, KoTopas yctaHaBnMBaeT 00LIMe paMKu PpaBHOMO
OTHOLLEHUS MPU TPYAOYCTPOWCTBE M NpeaycMaTpusBaeT, 4TO
rocygapcrsa-4ieHbl B TPYA0BOM AeATE/IbHOCTU MOryT onpeae-
NaTb, YTO pas3nnyMe B OTHOLLUEHUWM MO NPU3HAKYy BO3pacTa He
SIBNSIETCS ANCKPUMUHALMEN, ECNN B KOHTEKCTE HALMOHAIbHO-
ro npaBa OHO OOBLEKTUBHO U paLnoHaNbHO 060CHOBAHO NpPaBo-
MEPHOM LenNblo, BKIOYAs NErMTUMHYIO NOANTUKY B cdhepe Tpy-
[OYCTPOMNCTBA, pbiHKa TpyAa M 3apady npodeccuoHasibHOro
oby4eHus, n ecnu cpencTea AOCTUXEHUS TakOM LENN ABASIOT-
Csl HagnexawmmMmm n Heob6xoaMMbIMUA.

Takum 06pa3omM, MexayHapoaHO-NPaBOBLIE aKThl 40MyCcKa-
IOT BO3MOXHOCTb YCTaHaBNIMBaTb B HALMOHANIbHOM 3akOHOAa-
TeNnbCTBE ONpenefieHHble BO3PAaCTHbIE OrpaHNyYeHns Ha 3aHs-
Tne oTaesibHbIMU BUAamMun TPya0BOW AEATESIbHOCTU.

0630p peLleHnii KOHCTUTYLMOHHBIX Cy0B

PeweHune KoHctutyunoHHoro Cypna YkpauHsbl ot
16 okTa6psa 2007 ropaaNe 9-pn/2007 no peny o6
odunumanbLHOM TOJIKOBAHUU NMOJIOXXEHUI YaCcTuU LLecTomn
ctatbn 11 3akoHa YkpauHbl «O NnOANTNYECKUX
napTuax B YKpanHe» nNo KOHCTUTYLLUOHHOMY
npeacTtasneHuio MuHncrtepcTea locTuuumn YKpauvHol (ge-
710 0 CO3AaHNUN U perncTpaumv napTUnNHbIX
opraHusauui)

BbiBOAbI:

MonoxeHnsa yactu wecton ctatbh 11 3akoHa YkpaunHbl «O
NONNTUYECKMX NAPTUSAX B YKpanHe», KOTOPbIMU NpeaycMaTpu-
BaeTCH, YTO NOANTMHECKAs NapTUS B TEYEHME LLIEeCTU MECSILLEB
CO OHSA peructpauum obecnednBaeT obpa3oBaHume N permcrpa-
LMI0 CBOUX 06MACTHLIX, FOPOACKUX OpraHmM3aunini B 60MbLUMH-
cTBe obnacTteir YkpauHbl, ropogax Kmnese, CeBacTtonone n B
ABTOHOMHOI Pecnybnunke KpbiM, Hag0 NOHUMaTb Kak 0653aH-
HOCTb KaxaoW NoNMTMYECKON napTum obecnedynTb obpas3osa-
HUE N PErNCTPaLMIO CBOMX 0OACTHBIX M MPUPABHEHHbLIX K HAM
NapTUNHbIX OpPraHN3auun He MEHee YeM B YeTbipHaauaTn aa-
MWUHUCTPATUBHO-TEPPUTOPUANBHBIX €OMHMLAX YKpauHbl N3 ne-
peyncneHHbix B 4acTtu BTopon ctatbn 133 KoHCcTuTyumm Ykpa-
VHbI.

MpekpaTnTb KOHCTUTYLLMOHHOE NPOM3BOACTBO MO Aeny ob
odpununanbHOM TOJIKOBAHUW MONOXEHUIM YaCTU LLECTON CcTaTbu
11 3akoHa YkpaunHbl «O NOANTUHECKUX NapTUAX B YKpanHe» OT-
HOCUTENBHO OnpeaeneHns KonmyecTsa NapTUHbIX OpraHn3sa-
LM PaNoOHHOIO YPOBHS, KOTOPblE HEOBX0AMMO CO3[aTb NON-
TUYECKNUM NapPTUSIM.

KpaTtkoe nanoxeHwve:

KoHCTuTyuunoHHbIn Cya, YKpanHbl pyKOBOACTBYETCH TEM, YTO
cornacHo 4actu Btopon ctatbn 133 KOHCTUTYUUM YKpanHbl B
cocTaB YKpauHbl BXOOAT ABaAuaTb CEMb agMUHUCTPATUBHO-
TeppuTopuanbHbiX eguHUL, 061acTHOro M MNPUPAaBHEHHOIO K
HMM ypOBHS: ABTOHOMHas Pecnybnuka KpbiMm, oBaauatb YeTbl-
pe obnactu, ropoaa Knes, CeBactonorb.

PeweHnem KoHcTutyumnmoHHoro Cyaa YkpauHbl oT 12 uioHS
2007 ropa Ne 2-pn/2007 B pene o co3gaHuUM MOANTUYECKUX
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naptTum B YKpamHe BCe NepeyuCciieHHble agMUHUCTPATUBHO-
TeppuUTopuasnbHble €AWHULbI MPU3HaHbl UMEKLWVMN PaBHbIN
cTaTtyc v npasa B BOMPOCax, CBA3aHHbIX C CO3aHVeM MNoJINTN-
4YeCcKux napTuin, NO3TOMY NOJIOXKEHME YacTu WwecTon ctatbmn 11
3akoHa YkpauHbl «O nonMTnyecknx naptuax B YkpaunHe» (na-
nee — 3akOH) OTHOCUTENBHO TPEBOBAHMS K KaXA0M NOAUTUYEC-
Ko napTum 06 06a3aTenbHOCTN 06pa3oBaHMS NAPTUNHBIX OpP-
raHn3aunii B ABTOHOMHoM Pecnybnnke KpbiM Npu3HaHO HEKO-
HCTUTYLLMOHHbIM.

Mcxoaa n3 aToro NONoXeHus YyacTtu wecton ctaten 11 3a-
KOHa, COrnacHO KOTOPOMY NnonmMTuyeckasa napTtus obecneymnsa-
eT o6pa3oBaHMe U perncTpaunio B Nnopsake, ycCTaHOBAEHHOM
3akoHOM, cBOMX 001aCTHbLIX OpraHn3aumin B 60bWNHCTBE 00-
nacten YkpauHsbl, ropogax Knese, Cesactonosne, ABTOHOMHOW
Pecnybnuke KpbiM cnegyeT noHMMaTh Kak 00513aHHOCTb NOun-
TUYECKOW NapTum co3aaTtb U 3aperncTpmpoBaTb 061aCTHbIE U
NPUPaBHEHHbIE K HAM NapTUiHbIE OpraHn3aumn He MeHEe YeM
B YyeTblpHagLaTV U3 ABaauaTn ceMm aoMUHNCTPATUBHO-TEPPU-
TOpUanbHbIX eAnHUL, YKPanHbl, NEPEYNUCTIEHHBIX B YaCcTuU BTO-
pon ctatbn 133 KOHCTUTYLUN YKpaWHBI.

3aKoHOM Takxe NpeaycMOTPeHO, YTO permcrtpauuvs obnact-
HbIX U NPUPABHEHHbIX K HUM NapTUNHbIX OPraHM3aLunii ocyLec-
TB/IAETCH COOTBETCTBYOLWMMN OpraHamm CTULUU TOJLKO
nocne pervcTpauum nonauTuyeckom naptmm MUHUCTEPCTBOM
toCcTUUMKn YKpauHbl (Y4acte cegbmas ctatbn 11). MNepeyeHb yc-
TaBHbIX OPraHoB NOJIMTUYECKO NapTUM 1 NOPSAOK Ux 0b6pa3o-
BaHWS oNpefensaTcsa ycTaBaMu NoANTUYECKNX NapTuiA ¢ cob-
NOAEHNEM OCHOBHbIX MPUHLUMOB, YCTAHOBMIEHHbIX 3aKOHOM
(cTatbs 8).

Taknm o6pa3om, B YKpauHe kaxpaasi noanTudeckas naptus
MOXET co34aTh ABaAuaTh YeTbipe 061acTHbIE NAapTUIAHbIE opra-
HU3auWK U NPUPABHEHHBIE K HUM PeCnyBMKaHCKYI0 NapTUIAHYIO
opraHmzaumio ABTOHOMHOM Pecnybnukm Kpbim 1 ropopackue
napTuiHble opraHnsauum Kneea n Cesactononsi. Hannune o6-
NacCTHbIX U NPUPABHEHHbIX K HUM MapTUMHbBIX OpraHmM3auumn
MeHbLLE YeM B YeTbIpHAALATY U3 NepPednCieHHbIX aMUHNCTPA-
TUBHO-TEPPUTOPUATBbHBIX €AUHUL, YKPpanHbI B COOTBETCTBUM CO
cTaTber 24 3akoHa sIBNSETCS OCHOBAHUEM /1S pELUEHUs BOM-

00630p peleHnii KOHCTUTYLIMOHHbIX CYy0B

poca 006 aHHYIMPOBaHMN PErncTpPaLMoOHHOro CBUAETENLCTBA
MONUTUYECKOWN NapTuu.

KoHcTuTyumoHHbin Cya YKpaunHbl, nccnenoBaB MpuUBEOEH-
Hbl€ NOJIOXEHUS YacTu WwecTor ctatbn 11 3akoHa B CUCTEMHOM
CBA3M C APYrMMN ee HOpMaMu, NnpuLlesn K BblIBOAY, YTO BOMPOC
O KOJIMY4ECTBE MNAPTUMHLIX OpraHu3aumin PanoHHOINo YPOBHS,
KOTOpble JOJIXKHa cO30aThb Kaxaasd 3aperncTpmpoBaHHas noam-
TUYeckas napTtug B LWIECTUMECHYHbIA CPOK, HE yperynanpoBaH
Haanexawmm o6pa3om HU YacTblo WwecTon ctaten 11 3akoHa,
HW APYTUMU €ro MOJIOXKEHUAMMN.

Co3paHue CTPYKTYpPbl NAPTUAHBIX OPraHM3aunin NoanTuYec-
KNX NapTUii OTHOCUTCH K OCHOBOMOJAramowmm rnpuHUmnam mnx
peatenbHocTn. CornacHo nyHkTy 11 yacTu nepBol cTa-Tbn 92
KoHCTUTYumMun YkpanHbl OCHOBbI CO34aHUNA U OEATENIbHOCTU NO-
JINTUYECKMX NAapTUN ONPeaensaioTCA NCKITIOYNTENbHO 3aKOHaMN
YkpauHsbl. MoaTomMy Bonpoc 06 onpeaeneHnn KonmyecTsa nap-
TUIAHBIX OPraHM3auunin panoHHOIro YPOBHS, KOTOPblIe HeEOOX0 M-
MO C034aTb NOJINTUYECKMM NAPTUAM, ABAAETCA KOMMNETEHUMNEN
BepxoBHon Paabl YkpanHbl. B cBA3M C 3TUM KOHCTUTYLMOHHOE
NnpPoM3BOACTBO NO Aesny 06 opuumnanbHOM TONKOBAHMN B 9TOMN
4acTu NPUBEOEHHbIX MONOXEHUN YacTu wecTton ctaten 11 3a-
KOHa NOANEXUT NPEKPALLEHMIO HA OCHOBAHUN MyHKTa 3 CcTatbun
45 3akoHa YkpauHbl «O KoHcTutyumoHHoMm Cyne YKpauHbi» -
HEenoaBeaAOMCTBEHHOCTb KOHCTUTyunoHHOMY Cyay YKpauHbl
BOMPOCa, NOAHATOrO B KOHCTUTYLMOHHOM MNpeAcTaB/ieHNN.

PeweHune KoHctutyumnoHnHoro Cypna YkpauHbi ot
25 okTa6psa 2007 ropa Ne 10-pn/2007 no peny 06 opu-
LManbHOM TOJIKOBAHUMN MOJIOXXEHUN YacTun
yeTBepToM ctatbm 50 3akoHa YKpauHbl
«O0 npokypaTtype» N0 KOHCTUTYLMOHHOMY OOpaLLeHUIo
rpaxpaaHnHa MHuweHko Cepress KoHCcTaHTUHOBMYA

BbiBOAbI:
B acnekTe KOHCTUTYLMOHHOIO 06paLleHnst NONOXEHMS Yac-
T yeTBepTor ctatbm 50 3akoHa YkpauHbl «O npokypaType» B
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CMCTEMHOW CBA3M C YaCTbIO NATON 3TOM CTaTbW ClEeAyeT MOHN-
MaTb TakuMm 006pa3om, 4TO rocynapcTBO rapaHTupyet obasa-
TenbHOE rocyAapCTBEHHOE CTpaxoBaHme Npokypopam He3asu-
CUMO OT 0COBEHHOCTEN cTaTyca nux onpeaefieHHbIX KaTeropuii.

Kpatkoe nsnoxeHue:

MpaxgaHnH MHuweHko C.K. obpatunca B KOHCTUTYLMOH-
Hbii Cya, YKpaunHbl ¢ Xo4aTancTBOM AaTb 0puLmManbHOE TONKO-
BaHWE MOJIOXEHUM YacTm yeTBepTon cTtatb 50 3akoHa Ykpa-
nHbl «O Npokypartype» (ganee - 3aKOH) B 4acTu pacnpocTpa-
HEHUS UX OENCTBMSA Ha PabOTHMKOB BOEHHLIX MpokypaTyp. B
yKa3aHHbIX MONOXEHUSAX 3aKOHA NPeayCMOTPEHO, YTO XU3Hb U
300poBbe PaboOTHUKOB NPOKYypaTypbl NoAfiexaTt 0683aTesibHO-
My rocyfapCTBEHHOMY CTpaxoBaHUIO 3a CHET CPeAcTB COOT-
BETCTBYIOLLNX BIOXETOB HA CYMMY OECATUIETHEIO AEHEXHO-
ro cogepxXaHug no nocsiegHen JONXKHOCTU, NOPAJ0K U yCNno-
BUSI CTpaxoBaHusa ycTaHaBamaloTcs KabuHeToM MuHUCTPOB
YKpauHsbl.

Ctatbsl 46 KOHCTUTYLMIM YKpanHbI NpeaycMaTpuBaeT Nnpaso
rpaxxgaH Ha coumasnbHylo 3awWmTy, KOTOPOE BKJIIOYAET, B 4acT-
HOCTW, NPaBo Ha obecneyeHne nux B ciiydyae NosIHOM, YHaCTUYHOM
WM BPEMEHHOW MOTepu TPynocnocobHOCTU. DTO Mpaso ra-
pPaHTMPOBaHO 006LLe0683aTeNbHBIM FOCYAAPCTBEHHLIM COLM-
afibHbIM CTpaxOBaHWMEM 3a CYEeT OMpefesieHHbIX CTPaxoBbIX
B3HOCOB, a TakXXe CTpaxoBbIMW BbiMaaTtamMmm No obsa3aTenbHOMY
CTpaxoBaHUIO B COOTBETCTBUM CO cTaTber 999 paxaaHcKoro
KoLekca YkpauHsbl.

O6sa3aTenbHOe rocynapCcTBEHHOE CTpaxOBaHWE XU3HU U
300p0Bbsl PAOOTHUKOB NMPOKYpPaTypbl SBASETCH OOHUM U3 Ham-
paBfeHU NX CoLManbHOM 3aLLnThl (HaCTb YeTBepTas ctatbun 50
3akoHa). lMopsaok 1 yCcnoBus Takoro CTpaxoBaHWUe yCTaHOBe-
Hbl MocTaHoBneHnem KabuHeta MuHucTpoB YkpaunHbel «006 yT-
BepxaeHnn Mopsaka M ycnoBUA rocyaapcCTBEHHOro obsa3a-
TENBHOIO JINYHOIO CTPaxoBaHUs paboTHMKOB NPOKYypPaTypbl» OT
19 aBrycta 1992 ropa Ne 486 (manee - lNoctaHoBneHue Ne
486).

CornacHo nonoxeHusam ctatbn 121 KoHCTUTYUMKN YKpauHbl,
ctaten 6, 13 3akoHa npokypaTtypa YKkpanHbl COCTaBASET €ANHYIO
CUCTEMY OPraHoB, K KOTOPOM OTHOCATCH BOEHHbIE NPOKYypaTypbl.

00630p peLleHnii KOHCTUTYLIMOHHBIX Cy0B

CuctemHbii aHanus ctaten 15, 16, 46, 461, 50, 501 3akoHa pa-
€T OCHOBaHUS CYUTaThb, YTO KaZpbl OPraHOB NPOKYpPaTypPbl TAKXe
COCTaBNSAIOT €4VHYI0 CUCTEMY, TO ECTb BOEHHOCYXAaLLME BOEH-
HbIX MPOKYpPaTyp, 3aHMMaloLMe OOIKHOCTN NMPOKYPOPOB (CTaTbs
56 3akoHa) 1 cnegoBaTeneil NPoKypaTypsbl, ABNSAIOTCA pabOTHU-
Kamu npokypaTypbl YKpauHsbl.

MpoaHanuanpoBaB nonoxeHmne ctatb 50 3akoHa, KOHCTU-
TYUNOHHbIM Cya YKpauHbl OTMEYaEeT, YTO rocyaapCcTBO YCTaHO-
BWUIO OOMHAKOBOE CTPAaxOBOE rapaHTUpOBaHUE XU3HU N 300-
pPOBbs AN BCEX UL, 3aHUMAKLWMX OOIKHOCTN NPOKYPOPOB U
crnepoBaresien NpokypaTtypbl (MPOKYPOPOB), BK/KYas BOEH-
HOocnyxawmx. BepoaTHOCTb CTPaxoBOro cny4ast U BO3MOXHbIM
yuwepb oT Hero n o6bemM OTBETCTBEHHOCTU CTpaxoBaTens Tak-
X€ HENOCPEeACTBEHHO CBSA3aHbl C HAaXOXAEHMEM rpaxnaHuHa
YKpauHbl Ha OIKHOCTY npokypopa. CTpaxosaTenem npu Hac-
TYNAEHNN CTPaxXOBbIX COOLITUIM, cornacHo nyHkTy 3 MNocTaHoB-
nenusa Ne 486, asngetcsa NeHepanbHaa NnpokypaTtypa YKpauHsbl.
Hopmbl 3akoHa 1 Noa3akoOHHbIE HOPMATUBHBIE aKTbl HE COAEpP-
XaT WUCKJIIYEHUIM MO yka3aHHbIM 0b6s3aTenscTBam [eHepasb-
HOW npokypaTypbl YKpanHbl OTHOCUTENBHO 060N KaTeropmm
NPOKYpPOPOB.

Ccbinka B 4acTu BTOpoM cTaTbn 46-1 3akoHa Ha TO, 4TO BO-
€HHOCy>XXaLlne BOEHHbIX NPOKYypaTyp NPoXoasaT cnyxby B cOOT-
BeTCTBUM ¢ 3akoHOM «O coumanbHOM M NPaBOBOW 3allMTE BO-
E€HHOCy>XXaLuX N YneHoB ux cemeli» ot 20 nekabps 1991 roga
Ne 2011-XIl (ganee — 3akoH Ne 201 1-XIl) n gpyrnumm 3akoHoga-
TeNbHbIMW akTaMu YKpauHbl, KOTOPbIMW YCTAHOBMIEHbI NPaBO-
Bble U COUMaAbHbIE rapaHTUM, NEHCMOHHOE, MEOULMHCKOE U
MHble BUAbl obecnevyeHunsl, NPeayCMOTPEHHbIE 3aKOHOAATEb-
CTBOM Ans nuy, oduLepckoro coctasa BoopyxeHHbix Cun Yk-
pauvHbl, KacaeTcs NULb TEX OCOOEHHOCTEN, KOTOPbLIE HE MOTYT
ObITb MPUCYLLM NPOXOXAEHMIO CNYXObl APYyruMu paboTHUKaMK
NPOKypaTypbl, B HACTHOCTU OT/INYUIA, CBA3AHHbIX C HANUYMEM
0du1LEPCKOro 3BaHUs N NOPSAKOM ero NPUCBOEHUS, NOPAAKOM
Nosly4eHnUs NPOOOBONILCTBEHHOIO M BeweBoro obecnevyeHus,
0OMyHOMpPOBaHUS, NPeAOCTaBAEHNEM OMNPEAESIEHHbIX JIbFOT U
KOMMEeHcaLun, NnpeaycMOTPEHHbIX UMEHHO AN BOEHHOCyXa-
WX, N T.4,..
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B koHTekcTe Bomnpoca, NOAHATOro CyObLEKTOM MpaBa Ha
KOHCTUTYLMOHHOE obpaleHne, KoHCTUTYunoHHbI Cya Ykpan-
Hbl OTMEYaeT, 4TO B COOTBETCTBUM C HaCTbio NATON cTtaTtbun 17
KoHcTuTyummn YkpaunHbl ctatbs 16 3akoHa Ne 2011-XIl n nyHKT
1 YcnoBuin, yTBepXaeHHbIX NocTaHoBneHnem KabnHeta MuHm-
cTpoB YkpauHbl «0O6 ycnoBusix rocyaapcTBEHHOro o6s3aTesb-
HOrO JINYHOIrO CTPaxoBaHMSA BOEHHOCYXaLLNX U BOEHHOOOS -
3aHHbIX, MPU3BaHHbIX Ha COOPbLI, U MOPSAAO0K BbINAAT UM U Yfie-
HaM UX ceMen cTpaxoBblx cyMmM» OT 19 aBrycta 1992 roga Ne
488, npepycmaTtpuBaloT 06a3aTenbcTBo MuHuctepctea 060-
POHbI YKpauHbl Kak cTpaxoBaTensd BOEHHOCYXaLlnx, npoxo-
Oawmx cny>by Ha LOMKHOCTAX MPOKYPOPOB, NNLLb B ClyYasX,
Korga cTpaxoBble COObITUS MPOU3OLIN MPU BbINOJIHEHUN
UMM OYHKUMIA BOEHHOW cnyx6bl. Takme cnydan nognagatoT
NOL WHYIO KaTeropumio CTPaxoBbIX BbINAAT, HE CBA3AHHbIX C
NCNONIHEHNEM MPOKYPOPCKMX MOMHOMOYUNM, YTO OAET OCHO-
BaHNSA K NPUMEHEHUNIO COOTBETCTBYIOLLLErO 3aKOHa, B 3aBUCKU-
MOCTW OT 0OCTOATENBLCTB HACTYMNNEHUS CTPAXOBbLIX COObLITUIA.

Mcxopa n3 ykaszaHHoro, KOHCTUTYUMOHHBI Cya, YkpauvHbl
CyYUTaeT, 4TO MOJNIOXEHUS YacTu YyeTBepTon ctatbm 50 3akoHa
pPacnpoCTPaHAIOTCS Ha BCEX MPOKYPOPOB, B YACTHOCTU HAXoO-
JsAWmxcs Ha cnyxx6e B BOEHHOW NpOKypaType Kak BOEHHOCIY-
xaime.

PeweHue KoHctutyumoHHoro Cyaa YkpaunHbl OT
11 pekabps 2007 ropga Ne 11-pn/2007 no peny 06 opu-
LMasnbHOM TOJIKOBAaHUM NOJIOXKEHUMN NyHKTa 8
yactu Tpetben ctatbu 129 KoHcTUTYUMN YKpauHbl, 4actu
BTOpOWM cTatbu 383 YrosioBHO-NpoLeccyasbHOro kogaekca
YKpauHbl N0 KOHCTUTYLLUOHHOMY O0GpaLLeHUIo rpaxaaHu-
Ha KacbsHeHko Bopuca Naesnosuua

BbiBOAbI:

B acnekte KOHCTUTYUMOHHOro obpalleHus nosioxeHune
nyHkTa 8 yacTtu TpeTtben ctatbn 129 KoHCTUTyuMmn YKpauvHbl
«obecneyvyeHne anennsaunoHHOro 1 KaccauMoHHOro obxanosa-
HUSA peLlleHns cyaa, KpOMe Criy4aeB, yCTAaHOBNEHHbIX 3aKOHOM»
B CUCTEMHOW CBA3M C MOJIOXEHUSMN YacTn BTOpoin ctatbhn 383

00630p peLlueHnii KOHCTUTYLMOHHBIX CY0B

YrofloBHO-NpoUEeccyanbHOro kogekca YkpauHbl HE0O6X0OMMO
NOHMMAaTb Kak Takoe, KOTOPOe MNpenocTasBaseT npaso NpoBe-
pPSTb B KACCALMOHHOM NOpSAKe peLUeHUss MECTHbIX U anenns-
LMOHHbIX CYJ0B MO NOCTAHOBMIEHUIM 006 OoTkase B BO3Oyxae-
HWW YrOJIOBHOTIO Aerna, 3a UCKIII0YEHNEM Clly4YaeB, YCTAHOBIEH-
HbIX 3aKOHOM.

PekomeHpoBats BepxoBHon Pape YkpawHbl B 3akoHOAa-
TEeNbHOM NOpPSAKE NpUBECTM nonoxeHune ctatbn 384 Yronos-
HO-MpoLeccyanbHOro Kogekca YkpawHbl B COOTBETCTBUE C
aTnum PeweHuem.

KpaTtkoe nanoxeHwve:

MpaxpaHnH KacbsiHeHko B.M. o6paTtunca B KOHCTUTYLWOH-
Hbin Cya YkpanHbl ¢ X04atancTBoM Aatb oduumanbHOE TONKO-
BaHME NOJIOXEHUN NyHKTa 8 4acTu TpeTben

ctatbn 129 KOHCTUTYUUM YKpauWHbIl, 4acTu BTOPOW CTatbn
383 YronosHoO-npoueccyanbHOro Kogekca YkpauHbl (ganee -
Kopekc).

HeobxoonmocTe B oduLMaNbHOM TOJIKOBAHUM YKa3aHHbIX
HOPM aBTOp XxogaTaiicTBa 0OOCHOBLIBAET TEM, YTO BepxoBHbIl
Cya YkpaunHbl N0-pas3HOMY NPUMEHSIET UX NMPU PacCMOTPEHUN
KacCaLMOHHbIX Xanob Ha peLleHne MEeCTHbIX U anennsiuMOHHbIX
CYLOB MO A€eNaM OTHOCUTENLHO 00XasloBaHUS MOCTAHOBJIEHWI
006 oTkase B BO3OYXXAEHUN YrONIOBHOMO Aena.

MonoxeHne nyHkTa 8 yactn TpeTbeln ctatbn 129 KoHCTUTy-
umn YkpauHsel, 3akpenngioluiee oanH N3 OCHOBHbIX NPUHLUMOB
Cy4O0Npou3BOACTBa - obecnevyeHne anennsaunoHHOro n kacca-
LMOHHOIo 06>XanoBaHMa peLLeHNs cyaa, KPOME clly4yaes, ycTa-
HOBJIEHHbIX 3aKOHOM, HEOOXOANMO MOHUMAaTb Kak Takoe, KOTOo-
poe npenocTaBngeT NpaBO NPOBEPSATb B KaCCaUMOHHOM MO-
psaKe peleHns MeCTHbIX 1 anenisiuMoHHbIX CyAOB MO nocTa-
HOBJIEHMSIM 00 OTKka3e B BO30YXOEHWM YrosioBHOro Aena, 3a
WCKJIIOYEHNEM CIly4a€eB, ONpeaefieHHbIX 3aKOHOM.

AHanua ctaten Kogekca cBnaeTenbCTBYET O TOM, YTO 3aKO0-
HogaTesnb NPSMO HEe NPeayCcMOTPeN B HUX HOPM, YyCTaHaBnuBa-
IOLWKWX cny4an, Korga 3anpelieHa npoBepka B KacCauMOHHOM
nopsiake NOCTaHOBMEHU MECTHbIX CYL0B, KOTOPbIMU OCTaBfe-
Hbl 63 YA0BNETBOPEHUS Xanobbl HAa NOCTaHOBNEHMS 00 OTKkase
B BO30OYXJEHMM YrONOBHOIO Aena, u aHanornyHelx No cyTu on-
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peneneHnii anennsuMoHHOro cyaa, BbIHECEHHbIX OTHOCUTENTbHO
3TuUX nocTtaHoBneHn. B Kogekce takxe He onpegeneH nepe-
YeHb NOCTAHOBNEHUW (ONpeneneHnin), NPenaTCTBYOLWNX Aalb-
HelleMy NpPoM3BOACTBY MO Aenam.

KoHCTUTYUMOHHbIN Cya YKpauHbl NPULWLEN K BbIBOAY, YTO pe-
LUEHMS MECTHbIX W anenfSUuMOoHHbIX CYA0B Mo Aenam nyonmyHo-
rO M YaCTHOro 06BUHEHNS, KOTOPbIMU OCTaBJ/lIeHbl 6e3 yaoBNeT-
BOPEHMS Xanobbl HA NOCTAHOBIEHUS 00 0TKa3e B BO30OYXAEHUM
YroN0OBHOIO Aena, ABnAsoTCs NPensaTCTBYIOWMMN AafibHeNLweMy
NPON3BOACTBY MO Aefly, NOCKOJbKY WUCK/OYaloT BO3MOXHOCTb
BO3OYyXAEHNS YrOSIOBHOrO Aena, npoBeAeHus JocynebHoro
cnencTeus (Oo3HaHMSA), ero cynebHoro pasbupaTtenbcTsa no
CYLLLECTBY, MOCTAHOBJ/IEHUS MPUroBOpa U NPOBeAeHUs OPYrux
npoueccyasnbHblX OENCTBMA, @ MO3TOMY OHU AOJIXKHbI NpoBe-
PATbLCH B KACCALVMOHHOM MOpSsiaKe.

MonoxeHns yactu BTOpown ctatbn 383 Komekca oTHOCU-
TEeNIbHO NMPOBEPKN B KACCaLWOHHOM Mopsiaike cyaebHbIX peLle-
HMI B acnekTe NOAHATbIX B KOHCTUTYLIMOHHOM obpalleHun Bon-
pOCOB HEOOXOANMMO MOHMMATb Kak Takoe, YTO NPefoCTaBAsIOT
npaBo NPOBEPSITb B KACCaLMOHHOM MOPSAKE peLleHnss MecT-
HbIX M anenisuMOHHbIX CYOOB, NPUHATLIE NO AenaM OTHOCU-
TenbHO 0OXanoBaHMs NOCTAHOBJMIEHM 06 0TKka3e B BO30Oyxae-
HMWN YrOJIOBHOIO Aena, NoCKOMbKY 3TU peLleHnst NpensTCTBYIOT
JanbHenwemMy NpovM3BOACTBY MO AENY, 32 UCKIIOYEHNEM CIy-
yaes, Korga aneffISUuMOHHbIA Cya OTMEHWUN peLlleHne MecTHOro
cyna v Bo3BpaTui Aesno Ha HoBoe cyaebHoe pa3buparenbcTBo.

MyHKT 8 yacTn TpeTben ctatbn 129 KOHCTUTYUUM YKpanH®bI,
onpenensoumn 0aMH N3 OCHOBHbIX MPUHLIMMNOB CY40MNPON3BO-
AcTea - obecrneyeHne aneaiSLMOHHOINO N KacCauuoHHOro 06-
XanoBaHus peweHns cyaa, 4acte BTopas ctaten 383 Koaekca,
npegycmaTpusaowas BO3MOXHOCTb NPOBEPKN B KacCaLMOH-
HOM nopsiaKe NOCTAaHOBNEHWI, NPENATCTBYIOLWNX AalbHelLle-
My NPOW3BOACTBY MO OeNy, U onpeneneHnin anennsaunoHHOro
cyna, BblHECEHHbIX MO 3TMM MNOCTAHOBMEHUAM, U cTaTbs 384
Kopekca, roe 3akpenfniéH nepeyvyeHb vy, UMEeLLMX NpaBo Ha
KaccauMoHHOe oOXanoBaHME WM BHECEHME KACCaLMWOHHOMO
npencTaBfieHns Ha yka3aHHble cyaeOHble peLLeHNs], HAX0aaTCS
B CMCTEMHOWN CBSA3N. DTO AaeT OCHOBaHWS Ons BbiBOAA, YTO
KpOMe nunL, B COOTBETCTBMM C 4acTblo YeTBEPTOW cTaTbn 384

00630p peleHnii KOHCTUTYLMOHHBIX CYy0B

Kogzekca nmetoLLmx npaBo BHECTU KaCCaLMOHHOE NpeacTase-
HMe Ha yka3aHHble cyaebHble peLlleHusl, KacCauMOHHYIO Xasno-
Oy Ha 9TU pelleHns Takxke BNpaBe noaaTtb nua, B cygebHOM
nopsake obxanoBaBLUME NOCTaHOBEHUS 06 OTka3e B BO36yx-
OEeHUM YronoBHOro aena.

PeweHue KoHcTutyumnoHHoro Cyna YkpauHsbl ot

11 pekabpa 2007 ropa Ne 12-pn/2007 no peny 06 opu-

LMasnbHOM TOJIKOBAHUM NOMOXEHUN NnyHkTa 12 yactu
nepsoi ctatbn 85 KoHcTUTYLUM YKpanHbl B KOHTEKCTE

MOJIOXXEHNN YaCTU YeTBepTomn
ctatbm 114, yacTeilt BTOPO, TPEeTben cTaTbu

115 KoHcTuTyunmn YKkpanHbl N0 KOHCTUTYLLUOHHOMY
npeactasneHnio 46 HapoAHbIX AenyTaToB YKpauHbl (ae-
J10 0 NopsaKe npekpaw,eHns NoJIHOMouunii uneHoB Kabu-

HeTa MuHucTpos YKkpauHbl)

BbiBOAbI:

Mo NofoXeHueM «0CBOOOXOEHME YKa3aHHbIX NUL, OT
[OMKHOCTeN» B NyHkTe 12 yacTtu nepson ctatbn 85 KOHCTUTY-
UMM YKpamHbl B KOHTEKCTE MONOXEHUN 4acTu YeTBEepTOu
ctatbk 114, yacTtenn BTOpoOun, TpeTben ctatbn 115 KOHCTUTY-
uMn YKpauHbl cnegyeT NoHMMaTb 0CBOOOXAEHME OT AOJIKHOC-
Ten kak 4neHoB KabuHeta MwuHMCTPOB YKpawHbl, BKOYas
MpemMbep-MmuHncTpa YkpaunHbsl, MMHMUCTpa 060pOHbI YKpauHbI,
MwuvHucTpa nHocTpaHHbiX oen YkpauHol, Tak u lNpencepartensa
AHTUMOHOMNONILHOIO KOMUTETA YKpauHsbl, MNpepcepatens ocy-
[apCTBEHHOIo KOMUTETA TENEBUAEHUA U paguoBeLlaHna Yk-
pauHbl, NMpeacepatens GoHaa rocyfapCTBEHHONO MMYLLECTBA
YKpauHsbl.

BepxoBHaa Papa YkpauHbl MOXeT peann3oBaTb CBOE MoJ-
HOMOYME MO OCBOBOXAEHMIO OT JOMMKHOCTEN MNpemMbep-MUHN-
cTpa YkpauHbl, MuHucTpa 060pOHbI YKpauHbl, MuHuctpa
MHOCTPaHHbIX aen YkpaunHoel n 6e3 npeacrtasneHus MNpe3ungeHTa
YKpaunHsbl.

MpekpaTUTb KOHCTUTYLLMOHHOE NPOM3BOACTBO MO Aeny ob
odunumanbHOM TOIKOBAHUM NONOXEHUN NyHKTA 12 yacTu nep-
BOl cTaTtbn 85 KOHCTUTYLMM YKPaUHbI B KOHTEKCTE MONOXEHU
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yacTu YyeTBepTon ctatbk 114, yacTen BTOPON, TPETbEN CTATbM
115 KoHCcTUTyummn YKpanHbl OTHOCUTENBHO 3aTPOHYTbLIX B KOHC-
TUTYLUMOHHOM NpeacTaBiieHn BONPOCOB.

Kpatkoe nsnoxeHue:

Cyb6bekT npaBa Ha KOHCTUTYLIMOHHOE npeacTasfieHve - 46
HapoAHbIX aenytatoB YkpauHbl - obpatuncs B KOHCTUTYLMOH-
HbI Cya YkpaunHbl ¢ xogaTaincTeom 06 opuumansHOM TONKOBa-
HUW NONOXeHnn nyHkTa 12 yacTtu nepeon ctatbm 85 KoHCTUTY-
UMM YKpanmHbl B KOHTEKCTE MOJIOKEHUN 4YacTu 4YeTBepTOon
ctatbu 114, yacTten BTOpon, Tpetben ctatbn 115 KoOHCTUTYUNN
YKpauHbl.

KoHcTuTyumoHHbin Cyn, YkpanHbl ncxogmTt M3 Heobxoau-
MOCTU MNPUMEHEHMS B COBOKYMHOCTW pPa3finyHbiX CNOCOO6O0B
TONKOBAHUS MOMIOXEHUN NyHKTa 12 yacTu nepson ctatbn 85
KoHcTuUTyumm YkpaunHbel gns oTBeTa Ha BONPOC 0 Heo6xoaMMoc-
Tn npencrtasneHusa MNMpeangeHTta YkpavHol B BepxosHyio Pany
YKkpauHbl 01 0CBOOOXAEHUS OT JOMKHOCTEN MNpemMbep-MUHN-
cTpa YkpauHbl, MuHuctpa o060poHbl YkpauHbl U MuHucTpa
WHOCTPaHHbIX Aen YKpauHbl.

Jloruko-rpammaTmnyeckoe TOJIKOBaHME MNyHKTa 12 yacTtwu
nepsom ctatbn 85 KOHCTUTYUMM YKpanHbl HE CBUAETENLCTBYET
0 HeobxoaMMocCTu npeacTasneHus MNMpeanaeHta YkpanHol ang
ocyuwiecteneHud BepxosHow Pagoin YkpanHbl CBOEro KOHCTUTY-
LMOHHOIO MOJIHOMOYMS MO OCBOBOXAEHUIO OT OOJIKHOCTEN
Mpembep-muHUcTpa YkpanHbel, MMHUCTPa 060pPOHbI YKpaunHbl 1
MuHnCTpa NHOCTPaHHbLIX Aen YKpauHbl, MOCKOJIbKY CJIOBOCOYE-
TaHune «no npeacrtasneHunio MNpesnpgeHta YKpanHbl» HE MeeT
CUHTaKCUYECKOW CBSA3N CO C/IOBOCOYETAHMEM «OCBOOOXAEHNE
yKa3aHHbIX INL, OT AOJ/IKHOCTEN, pelleHne Bonpoca ob oTcTaB-
ke MNMpemMbep-MUHUCTPaA YKpauHbl, YyneHoB KabnHeta MUHUCT-
poB YKpauHbl».

BroisicHeHne copepxaHua nyHkTa 12 4yacTm nepBoOw CTaTbu
85 KoHCcTuUTYyuun YKpauHbl B CUCTEMHON CBA3U C APYrumum
KOHCTUTYLUMOHHBLIMY HOPMaMun OaeT OCHOBaHME AN19 Takoro xe
BbiBOAa. B cooTBeTCcTBMU C nyHKTOM 10 yacTu nepBoOn CTaTbu
106 KoHctutyummn YkpauHbl [pe3ngeHT YKpauHbl BHOCUT B
BepxoBHyto Pany YkpauvHbl npeacrasneHve o HasHavyeHun Mu-
HMUCTpPa 060POHbI YKpanHbl, MMHUCTPa MHOCTPaHHbIX Aen Ykpa-

0630p peLueHnii KOHCTUTYLMOHHbIX CYA0B

MHbl. B 9Tnx n gpyrnx ctatesax OCHOBHOro 3akoHa YKpauHbl B
ymucne nonHomouni MNMpesnpgeHTa YKpanHbl HE NpeaycMOTPEHO
BHECEHUs UM npeacTtaBfieHns B BepxoBHyto Paay YkpauHbl 06
0CBOOOXOEHMN OT AOJIKHOCTU MK OoTCTaBke YneHoB KabuHeTta
MwuHucTpoB YkpauHbl. B cBoux npenbioywmx peweHmnax KoHc-
TUTYUMOHHbIN Cya YKpanHbl HEOAHOKPATHO OTMEYan, YTo NnLlb
KoHcTutyumen YkpaunHbl onpenendercsd KpPyr NOJHOMOYUN
MpesunpeHta YkpaunHbl. B PeweHnn KoHctutyunoHHoro Cyaa
Ykpaunubl oT 10 anpensa 2003 roga Ne 7-pn/2003 (meno o ra-
paHTUAX OeaTesibHOCTU HapoA4HOoro genyrara YkpauHol) KoHc-
TUTYUMOHHBIN Cyn YKpamHbl KOHCTATUPOBAs, YTO COrnacHo
KoHcTuTyumnm YkpaunHel nonHomouund lNpesvaeHTta YKpanHbl UC-
yepnbiBaoLe onpegeneHol KoHcTutyumen YkpauvHsl, a 310 ae-
NaeT HeBO3MOXHbIM MPUHATUE 3aKOHOB, yCTaHaBNMBaOLWMX
MHble ero noaHomouna. B PeweHun KoHctutyumonHoro Cypa
YkpauHbl oT 7 anpens 2004 roga Ne 9-pn/2004 (neno o Koop-
ONHAUMOHHOM KomuteTe) KOHCTUTYuMoHHbIM Cya YKpauHbl
nogyepkusan, 4to nosHomouusa BepxosHon Pagbl YkpauHbl,
Kak n nonHomo4una lpesupeHTa YKpauHbl, ONpenengiTcsd
KoHcTtutyumen YkpauvHol (ctaten 85, 106).

B pamMkax cMCTEMHOro TOIKOBaHWUS NyHKTa 12 4acTu nepBomn
ctatbh 85 KoHCTUTYUMM YKpauHbl HEOOXOAMMO COMOCTaBUTb
€ero npegnucaHuve c npegnucaHnsamm nyHktos 12Ne, 18, 21 yac-
T NEPBON 3TOW cTaTbn. Pe3ynbraTbl 3TOM0 CpaBHEHUS CBUAOE-
TesNIbCTBYIOT, YTO COMacHO COAEPXXaHUIO NPUBEAEHHBLIX HOPM HE
TpebyeTcsa npeactaBneHne MNpe3naeHTa YkpanHbl 4 ocyulec-
TBNeHns BepxosHon Panon YkpanHbl CBOEro KOHCTUTYLMOHHO-
ro nosHoMoums ocsoboxpaatb MpemMbep-MuHMUCTPa YKpauHbl,
MuHucTpa 060poHbl YKkpanHbl, MUHUCTPa MHOCTPaHHbIX Aen Yk-
pauHbl OT OOJHKHOCTEN MaM pewatb BONpoc 06 mx oTcTaBke.
Hopmamum nyHkToB 12Ne, 18, 21 yactn nepsoii ctatbn 85 KoHC-
TUTYUMN YKPauHbl B OTANYME OT HOPM MyHKTa 12 yKkasaHHOWN
cTaTbM YETKO onpegeneHsbl nosHomo4nsa BepxosHon Pagbl Yk-
pauHbl Ha3Ha4yaTb Ha OOMKHOCTU U 0CBOBOXOATb OT OOMXKHOC-
Ten no npencrtasneHnio MNMpeanpgeHta YkpavHol MNMpencepnarens
Cnyx6bl 6esonacHocTn YkpauHbl, MNpencenatens HaumoHanb-
Horo 6aHka YkpawuHbl, YneHoB LleHTpanbHOM mn3bupaTtenbHo
KOMUccUn.
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OcywecTtBneHne BepxoBHor Pagon YKpanHbl CBOEro KOHC-
TUTYLMOHHOIo NOJSIHOMOYNS 0CBOOOXAaTh [MpeMbep-MUHMUCTPA
YkpauvHbl, MuHUCTpa 060pOHbI YKpanHbl, MMHUCTPa MHOCTPaH-
HbIX Aen YKpauHbl OT [OJIKHOCTEN 6e3 COOTBETCTBYIOLLENO
npeacTasnennd MNpea3ngeHTta YkpanHbl HE NPOTUBOPEYNT KOHC-
TUTYLMOHHO-NPABOBOMY MPUHLNMY OefleHNA rocy0apCTBEHHOMN
BNacTn B YKpanHe, yCTaHOB/IEHHOMY B H4aCTu NepBon ctatbn 6
KoHCTUTYuun YKpauvHbl, NOCKOJIbKY NPY TakoM pacrnpeneneHnu
nonHomMmouuin mexay lNpesngeHtom YkpanHel u BepxosHoin Pa-
001 YKpanHbl He HapyLLlaeTcsd paBHOBECME B CUCTEME CLAEPXU-
BaHWN N NPOTUBOBECOB, OT YEr0 3aBUCUT CTaOMIbHOCTb KOHC-
TUTYLMOHHOIO CTPOSY.

KoHcTuTyumoHHbin Cya YKpauHbl NpuUWEN K BbIBOAY, YTO
BepxoBHaa Paga YkpauHbl MOXET peann3oBaTb CBOE MOJIHO-
MouKe rno 0CBOOOXAEHWNIO OT A0XKHOCTel NpemMbep-MuHUCTPAa
YkpauHbl, MuHuctpa 060poHbl YkpanHbel, MMHUCTPa MHOCTPaH-
HbIx gen YkpauHbel n 6e3 npeactaBneHns MNpeangeHta Ykpaun-
Hbl.

[Mocne BHeceHMa HapoOHbIMKU penytartamMmu YKpauHbl KOHC-
TUTYyumoHHoro npeactasneHns B8 KoHCTuTyuuoHHeli Cyn Ykpa-
WHbI BCTYNWA B gelicteme 3akoH YkpaunHol «O KabnHete MuHun-
CTPOB YKpawuHbl», B KOTOPOM YPEryNIMpPOBaHbl NOOHATLIE aBTO-
pamu xogaTtanctea BOMNpPOCHI:

- ABNSeTcsa nM HeobxoauMmbiM npeactaBneHne lNpembep-
MUHUCTPa YKpauHbl Npyu 0CBOBOXAEHUN OT OOMXHOCTEN Opy-
rnx yneHos KabuHeta MMHUCTPOB YKpauHbl;

- BfIeYeT N 0CBOOOXAEHME OT JOMKHOCTM NpemMbep-MUHM-
cTpa YkpauHbl OTCTaBKy Bcero cocrtaBa KabuHeta MnuHucTpos
YKpauHbl;

- KakoBa npoueaypa ocBOOBOXAEHNS OT LOJ/IKHOCTEN YNEHOB
KabuHeta MMHMCTPOB YKpauHbl.

B cBA3K C 3TUM KOHCTUTYLMOHHOE NPOU3BOACTBO MO Aeny
06 oduuManbHOM TONMKOBAHWM MOSOXEHMA MNyHKTA 12 yacTu
nepsoi ctatbu 85 KOHCTUTYUUN YKpPaWHbI B KOHTEKCTE NOJO-
XEeHWN 4acTu YyeTBepTon ctaTtbn 114, yacTen BTOPON, TPETbEN
ctatbn 115 KoHCTUTYUMKN YKpanHbl OTHOCUTEJIbHO NOOHATHIX B
KOHCTUTYLUVMOHHOM NpeacTaB/ieHN BONPOCOB NOAJIEXUT NpPek-
paweHuio.

0630p peLleHnii KOHCTUTYLIMOHHbIX CY0B

PeweHune KoHctutyunoHHoro Cypna YkpauHsbl ot
20 pekabps 2007 roaa Ne 13-pn/2007 no peny o6
odunumanbHOM TOJIKOBAHUU MOJIOXEHUI YacTU BTOPOM
ctaTtbn 14 3akoHa YkpauHbl «O kmHemaTtorpadpum» no
KOHCTUTYLUMOHHOMY npeacTaBneHuio 60 HapogHbix aeny-
TaTtoB YKpauHbl (Aeno o pacnpocTpaHeHUn NHOCTPaHHbIX
dunbmoB)

BbiBOAbI:

B acnekTe KOHCTUTYLMOHHOIO MPEACTaBIEHUS MOSOXEHNE
yacTn BTOpoM ctaTbn 14 3akoHa YkpaunHbl «O kuHemaTtorpadumn»
«MHOCTPaHHble GUbMbI Nepes pacnpocTpaHeHVEM B YKpauHe B
06s3aTenbHOM NopsAKe OOMKHBLI ObITh AY6ANPOBaHbLI UK O3BY-
yeHbl MO0 CyBTUTPMPOBAHbI HAa FOCYLAPCTBEHHOM S3bIKE...»
cnenyet NoHMMaTb TakmMm 06pa3oM, HTO MHOCTPAHHbIE UMb
He noanexar pacnpoCTPaHEHUIO U AEMOHCTPMPOBaHUIO B YKpa-
WHE, ECNU OHW He Ay6NMpPOBaHbl NN HE 03BYYEHbI MO0 He cy6-
TUTPUPOBaHbI HA FOCYAAPCTBEHHOM S3bIKE, a LLEHTPasibHbIA Op-
raH MCMoOJIHNTENbHOM BnactTM B 06aacTu KnHemartorpapum He
MMeeT NnpaBa NpeaocTaBnsiTe CydbekTamMm kuHematorpadum npa-
BO Ha pacrnpoCTpaHeHne 1 4EMOHCTPUPOBAHNE Takmux GUIbLMOB
M BblgaBaTb COOTBETCTBYIOLLEE FOCYOAPCTBEHHOE CBUAETESb-
CTBO.

KpaTtkoe nanoxeHwve:

CornacHo KoHCcTUTyuun YkpanHa ecTb CyBEPEHHOE N He3a-
BUCUMOE, AeMOKpaTM4ecKoe, coumanbHoe, NpaBoBOe rocynap-
CTBO (cTaTbsl 1); NpaBa 1 cBOOOObI HeNTOBEKA U UX rapaHTUK Orl-
penensioT cogepXXaHue U HanpasIEHHOCTb OEATENIbHOCTU o-
cyaapcTBa (YacTb BTOpas ctatbh 3); rocyaapCTBEHHBLIM S3bIKOM
B YKpauHe aBNsSieTCA YKPauHCKUIA 93blK, rocynapcteo obecne-
YMBaET ero BCECTOPOHHEE pa3BuUTNE N GYHKLMOHNPOBAHUE BO
Bcex chepax 00LLEeCTBEHHOW XMU3HM Ha BCel Tepputopun Ykpa-
MHbI (4acTu nepsas 1 BTopas ctatbun 10); B YKpanHe rapaHTupy-
eTcsl cB060AHOE pPa3BUTUE, UCMONIbL3OBAHME N 3aLLmMTa PYCCKO-
ro, APYrmx €3blKkOB HaUWMOHaJIbHbIX MEHbLUMHCTB YKpPauHbl
(yacTb TpeTba ctatbk 10). lOCyaapCcTBO COOENCTBYET KOHCOMN-
Jauun 1 passBUTUIO YKPANHCKON HaLMI, ee NCTOPNYECKOro Cco3-
HaHWA, TPpaaUUUn U KYJbTYpPbl, @ TakXe pa3BUTUIO 3THUYECKON,
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KYNbTYPHOW, 13bIKOBOW N PENNIMO3HOM CaMOObITHOCTM BCEX KO-
PEHHbIX HAPOLOB W HALUMOHANIbHbIX MEHbLUMHCTB YKpawuHbl
(cTtatbsa 11).

CornacHo ctatbe 6 3akoHa YkpaunHbl «O knHematorpadpum»
(nanee - 3akOH) NpMMeEHeHNE A3bIKOB B 06/1aCTN KMHEMaTorpa-
dun ocyEecTBNSETCS B COOTBETCTBUM CO cTaTtben 10 KoOHCTH-
TYyuMn YKpaunHobl.

B PeweHun KoHctutyumoHHoro Cypoa YkpauHsel oT 14 ge-
kabps 1999 roga Ne 10-pn/99 (4eno o NPUMEHEHUN YKPaUHC-
KOro s13blka), B KOTOPOM AaHo ToskoBaHme ctatbn 10 OCHOB-
Horo 3akoHa YKpauHbl, yka3aHo, 4To nybnmnyHeiMu cpepamu, B
KOTOPbIX NPUMEHSETCS rOCYAapPCTBEHHbIN A3bIK, OXBATbIBAIOT-
cqa npexae Bcero cdepbl OCYLWECTBEHUS NOJHOMOYNI opra-
HaMu 3aKoHOoAATEeNIbHOM, UCNOJIHUTENbHOW 1 cyaebHo Bnac-
TV, APYrMMn rocygapCcTBEHHLIMY OpraHamMm n opraHamMmu MecT-
HOro camoynpasfieHns (3blk paboTbl, aKTOB, AENONPON3BOA-
CTBa U AOKYMEHTaUMN, 93blKk B3aMMOOTHOLLEHN 3TUX OPraHoB
n 1.n.). K cepam npnMeHeHnsa rocynapCTBeHHOro A3bika Mo-
ryT 6bITb OTHECEHBLI TakXe WUHble CHEepPbI, KOTOPbLIE COrMaCHO
yacTtu ngarton ctaten 10, nyHkTy 14 yacTtu nepson cTaTbn 92
KoHCTnTYuun YKpanHbel onpenenaioTca 3aKkoHaMuy YKpanHsbl.

B cooTtBeTcTBUKM CcO cTaTbel 6 3akoHa YkpaunHbl «O6 OoCHO-
Bax HaunoHanbHOW 6e30nacHOCTM YKpauHbl» npuopmuTeTammu
HaLMOHaNbHbIX MHTEPECOB YKpauHbl ABASETCS, B 4aCTHOCTN,
obecnevyeHne pa3BuUTUS U QYHKLNOHUPOBAHUS YKPAWUHCKOrO
S13blka B KAYECTBE rocyAapCTBEHHOIo BO Bcex chepax obLiecT-
BEHHOW XWN3HW Ha BCen TeppuTopuun YKpauHbl, rapaHTupoBsa-
H1e cBOOOJHOro Pas3BUTUS, UCMOJIb30BAHUS U 3aLUThl PYCCKO-
ro, Apyrnx 93blKOB HaALMOHANbHbIX MEHbBLUMHCTB YKpauHbl. 3a-
KOHOM YkpauHbl «O a3bikax B YkpanHcko CCP» oT 28 okTabps
1989 ropa (oencrteyownii cornacHo nyHkTy 1 pasgena XV «[e-
pexogHble NonoxeHus» KOHCTUTYUUM YKpawuHbl B 4acTu, He
npotueBopeyawern OcHoBHOMY 3akoHy YKpauHbl) rocyaapcTBO
rapaHTupyeT GyHKLMOHNPOBAHME YKPAUHCKOIO A3blka, a TakxXe
ApYrux HauMoHanbHbIX 93bIKOB B chepe KyNbTYPHOM XU3HU; C
LEeNbIO WMPOKOro 03HaKOMJIEHUSA CBOUX FpaxaaH C OOCTUXEe-
HUAMU MUPOBOW KyNIbTYpbl 06ecneymBaeT NepeBoabl Ha yKkpaun-
HCKWNI A3bIK U APYrMe HauVOHasbHbIE A3bIKU U N30aHNE Xyao-
>XECTBEHHOW, NONINTUYECKOW, HAYYHOW U OpYyron nutepartypshl, a
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TakXe NepeBoAbl HA YKPAWHCKUNA S3blK U MYBANYHYIO OEMOH-
cTpaunio puabMOB N OPYrUX ayanmoBu3dyanbHbIX Npou3sene-
HUN.

MNMpaBoBbLIE OCHOBbLI AEATENLHOCTU B 06N1acTU KMHEMATOr -
padunm N perynmpoBaHus OOLLECTBEHHbIX OTHOLUEHWN, CBSA-
3aHHbIX C NMPOU3BOACTBOM, PacrnpOCTPaHEHNEM, XPaHEHNEM
N LEMOHCTPUPOBaHMEM GUNbBMOB, ONpPeaenstoTca 3aKOHOM.

Takum 06pa3om, B COOTBETCTBMKU CO cTaTbel 10, NyHKTOM
14 yactn nepsoii ctatbm 92 KOHCTUTYLMN YKPaKHbI, C yHETOM
npasoBbIX N031umin KOHCTUTYUMOHHOro Cyaa YKpauHbl, BbiCKa-
3aHHbIX B YKa3aHHOM PelueHun, ctatesamu 6, 14 3akoHa ycTa-
HOBJIEH MOPSAOOK MPUMEHEHUA TOCYOAPCTBEHHONO A3blka U
S13bIKOB HaLMOHa/IbHbIX MEHBLUMHCTB B 0611aCTK KMHEMaTorpa-
dun. CornacHo ctatbe 2 3akOHa 3TOT NOPSA0K pacnpoCcTpaHs-
€TCs Ha I0PUANYECKUNX JINL, HE3ABUCUMO OT X GOopM COBCTBEH-
HOCTN N GU3NYECKUN NNLL, 3aHUMAaLWNXCA nNpodeccruoHab-
HOW OesATeNnbHOCTbIO B 06/1acTu KnHematorpadum B YkpanHe.

CornacHo 4acTtn BTOpOW cTaTbm 14 3akOHA MHOCTPaHHbLIE
GunbMbl Nepen pacnpocTpaHeHMeM B YkpanHe B obs3aTenb-
HOM nopsaKe A0MKHbI OblTb Ay6AMpPOBaHbI MM 03BYYEHbLI MO0
CcyObTUTPMPOBaHbI Ha FOCYAAPCTBEHHOM S13blKE, OHU TaKXE MO-
ryT 6bITb AY6NMPOBAHbLI UM 03BYYEHbI NGO CYyO6TUTPUPOBAHDI
Ha A3blKaX HALMOHAasNbHbIX MEHbLLUNHCTB.

Jlornyeckmin n rpamMmaTmMH4eCKMUin aHann3 COoOEPXaHUA 3TOU
HOPMbI JaeT OCHOBaHWUS cAenaTth BbIBOA, YTO 3aKOHOAATENb 0651~
3aNn Bcex CyObekToB kuHematorpadum obs3aTteflbHO OCyLLEC-
TBNATL AyOAMpoBaHne uamM 03By4MBaHue nnbo cybTuTpmposa-
HMEe Ha YKPaMHCKOM $3blK€ WMHOCTPaHHbLIX GUILMOB Nepen unx
pacnpocTpaHeHnem B YkpauHe. Ha 3To yka3biBaeT CoBOCOYe-
TaHue «B 00683aTeNbHOM Nnopsake», ynoTpebneHHoe 3akoHOoAa-
Tenem pAanoM CO CII0BAMU «OHU TakXe».

Bes 0693aTeNbHOr0 UCMOJIHEHUS MpeanucaHuii, npeayc-
MOTPEHHbIX YacTbio BTOPOI cTaTbM 14 3akoHa, CyObekT KuUHe-
MaTorpadum He MMeeT npasa Nony4nTb paspeLleHne Ha pacn-
pocTpaHeHne U AeMOHCTPUPOBAHMUE NHOCTPAHHbLIX GUILMOB B
YkpaunHe. HoCcTpaHHble GUNbMbl MOFYT ObITb Takxe oy6nmMpo-
BaHbl MW 03BYYEHbI MO0 CyOTUTPUPOBAHbLI HA A3bIKax HaLUMO-
HaJIbHbIX MEHbLUNHCTB.

B ctatbe 3 3akoHa COAEpPXUTCS MOHATUE pacnpocTpaHe-
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HUS (NpokaTta) punbma, o3Ha4valollee N3roTossieHne euIbMo-
Konui (TnpaxunpoBaHue), Npoaaxy n nepenady mx B rnpokart
lopuan4eckum n GU3NYeCcKnii nMuam, n NOHATNE AEMOHCTPU-
poBaHus (Ny6GAWYHLIN Nokas, Nyb6anyHOe ONoBeLLEHME 1 NyD-
JIN4YHaAa OeMoHcTpauusa) ¢puibma, o3Hadaloulee npogdeccuo-
HaJIbHYIO KMHeMaTorpaduyeckyo OedTeNIbHOCTb, 3akno4yalo-
Lytocsa B nokase punbmMa 3puTENaM B NpefHasHavyeHHbIX 4
3TOro MNOMELLEHNAX (KMHOoTeaTpax, OPYrux KUHO3PESULLHbIX
3aBefieHunsdx), Ha BUOEOYCTaHOBKax, a TakxXe Mo KaHanam Be-
waHua tenesmaoeHnsa. JokymeHToM, yoO0CTOBEPAIOLWMM Npaso
Ha pacrnpocTpaHeHue N 0EMOHCTPUPOBAHNE HALMOHAJIbHbIX U
WHOCTPaHHbIX GUIBMOB Ha BCEX BUAAX HOCUTeNeh naobpaxe-
HUA N ONpPefensaiowmm yCioBna pacnpocTpaHeHna n 4eMoH-
CTPUPOBaHME, ABNAETCA roCyNapCTBEHHOE CBUAETENLCTBO HaA
npaBo pacnpoCTPaHEHUs U AEMOHCTPUPOBaAHUA (DUILMOB,
npepocrtaBnsgeMoe cybbekTam kuHemaTorpadum LeHTpab-
HbIM OPraHoM UCNOJIHUTENBHOW BNacT B 06/1aCTN KNHEMATOr -
padum (ctatbsa 15 3akoHa).

AHanuns aTnx NONOXEHUN AaeT OCHOBAHUSA ANs BbiIBOAA, YTO
pacnpocTpaHeHne dunbma 9BngeTcs NePBUYHBIM OTHOCUTENb-
HO AeMOHCTpupoBaHus. NonoxeHnsa ctatbn 14 3akoHa OTHO-
cuUTeNbHO 0653aTeNbHOro Ay6AMpoBaHNs NN 03ByYeHUs nnMbo
cyobTUTPUPOBaHNS Ha rocyaapCTBEHHOM $13blke MHOCTPaHHbIX
GUNLMOB nepen Mx pacnpocTpaHeHuem B YKpaunHe O0JIKHbI
NPUMEHATLCHA KO BCEM PUIIbMOKOMUAM, KOTOPbIE pacnpocTpa-
HSAIOTCA B YKpanHe, B TOM YUCE U K TEM, KOTOPbIE UCNOMb3YIOT-
Cca ONa LEMOHCTPUPOBAHNA Takux GunbMoB. LleHTpanbHbIn op-
raH UCNOJIHUTENbHOI BAacTM B 00nacTu kMHemartorpadun B
cnyyae HecobaeHnsa cybbekToM KnHemaTtorpadum tpedoa-
HUW YacTu BTOpPOM cTaTbu 14 3akOHa He MMeeT npasa Bblaa-
BaTb TakMM CybGbekTaM rocygapCTBEHHOE CBUAETENbCTBO Ha
npaBo pPacnpoCTPaHeHNa U OEMOHCTPUPOBAHUA NMHOCTPAHHbIX
bUNLMOB.

B YkpauHe rapaHTmpyeTcst cBob6oaHOe pas3BUTMUE, UCMOJb-
30BaHMe M 3awmra PyccKoro, Apyrnx A3blKOB HaLMOHAaJbHbIX
MEHbLUMHCTB YKpauHbl (4acTb TpeTbs cTtatbn 10 KOHCTUTYLMK
YKpauHbl).

YkpanHa 9 nekabpsa 1997 rona patnpuumnpoBana Pamoynyto
koHBeHuuio CoseTa EBponbl 0 3awmTe HaUMOHANbHBLIX MEHb-
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wuHcTB oT 1 dpesBpang 1995 rona, cornacHo KOTOpPON rocynap-
CTBO B351J10 Ha cebs o6s3aTenbCTBA co3aaTb Yy cebs Heobxoam-
Mbl€ YC/IOBUS A8 TOro, 4ToObl nvua, npuHagnexalime K Haum-
OHajIbHbIM MEHbLUMHCTBAM, UMENN BO3MOXHOCTb COXPaHATb U
pa3BmBaTb CBOM A3bIK (MYHKT 1 cTatby 5).

3akoHOM YkpauHbl 0T 15 masa 2003 ropa patndouumposaHa
EBponenckas xapTua pervoHaNbHbIX SA3bIKOB WUAU A3bIKOB
MEHbLLINHCTB. TUM 3aKOHOM NMPEAYCMOTPEHO, YTO «MOJIOXE-
HUS XapTum NPUMEHSIOTCS K 93blKaM CNeayioLwmx HauMoHanb-
HbIX MEHbLIWHCTB YKpauHbl: 6enopycckomy, Gonrapckomy,
raray3ckomy, rpe4eckomy, eBPenNCKOMY, KPpbIMCKO-TaTapckKo-
MY, MONIJABCKOMY, HEMELLKOMY, NOJSIbCKOMY, PYCCKOMY, PYMbl-
HCKOMY, CNlOBaLKOMY M BEHrepckomy» (ctatbs 2). CornacHo
ctatbe 12 ykazaHHoI XapTum YkpaunHa B3ana Ha cedbs obasa-
TenbCTBa, B Npegenax Tepputopmmn, Ha KOTOPOW Takme A3blKK
MCNONb3YIOTCS, N €CAN OpraHbl rOCYAAapCTBEHHOW BNacTu
MMEIOT KOMMAETEHLUUIO, MOTHOMOYUS UV UTPpaT onpeneneH-
HYIO posib B 3TO 06n1acTn, cogencTBoBaTb AOCTYNY Ha Pern-
OHasbHbIX A3bIKax UAN A3blKaX MEHbLUVMHCTB K NPOU3BEAEHN-
fIM, CO34aBaeMblM Ha APYrnx a3blkax, Nnogaepxvsas n pa3sn-
Bas OeATeNbHOCTb B 06nacTu nepesoaa, oybnmpoBaHus, 03-
BYUYMBAHUS U CYOTUTPUPOBAHUS (MNOAMYHKT «C» NMyHKTa 1).

MposeneHHbIn KOHCTUTYUMOHHBIM CyaomM YkpauHbl aHanu3
ctatbn 10 KOHCTUTYLMKN YKPanHbI, 3aKOHOB YKpauHbl, B TOM YUC-
ne MexayHapoAHbIX NPaBOBbIX akTOB, PaTUdUUMPOBAHHLIX YK-
panHoOI, KOTOpbIE PErynMpyloT BONPOC MPUMEHEHUS rocyaap-
CTBEHHOIO £13blka U $13bIKOB HALMOHAsbHbIX MEHbLLUNHCTB, AaeT
OCHOBaHusl caenatb BbIBOA, YTO 00693aHHOCTb NPUAEPXNBATLCS
NOJIOXEHWI YacTn BTOPOI cTaTtbh 14 3akoHa OTHOCUTENbHO 0081-
3aTefibHoro Ay6nmMpoBaHus uUnu 03ByYMBaHUS nnMbo cyoTuTpu-
pOBaHMS Ha roCyAapCTBEHHOM $13blK€ WHOCTPAHHbIX GUIbMOB
nepen ux pacnpocTpaHeHnem B YKpanHe He HapyLLaeT npaB Ha-
LMOHANbHbIX MEHBLUWHCTB HA MCMNONb30BaHME CBOEro A3blka B
obnacTtu kmHematorpadum.
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