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NepBas BcemupHaa KoHPepeHUuUs
OpraHoB KOHCTUTYLLMOHHOIO NMpaBoOCyAUS.
22-24 gHBaps 2009r.
IOxHO-AdpukaHckas Pecrniybnvka (KevintayH)*

C 22 no 24 aHBaps 2009 roga B KOxxHo-AppukaHckor Pec-
nybavke (KeunrayHe) no mHUUMaTBE OPraHOB KOHCTUTYLIMOH-
Horo nipasocyausi, KoHctutyumoHHoro Cyna KOxHo-AppukaHc-
kovi Pecnybnvkn n BeHeumaHckor komuccum CosBeta EBpoOribl
cocrosiniacs | BcemyipHas KoHpepeHuns opraHoB KOHCTUTYLIMOH-
HOro npasocyaus.

B KoHpepeHuun npuHsam ydactve genaeraumy KOHCTUTYLIMOH-
HbIx cynoB 93 cTpaH mupa. Hactosias KoHgpepeHLms ocobeHHast
He TOJIbKO TeM, YTO OHa UCTOPUYECKM NepBasi n 03HaMeHoBas1a Ho-
BbIVi 3Tar MexxayHapoaHOro CoTpyaHNYecTsa B 3Tovi 061actuv, HO 1
TeM, 4TO 0K0s10 400 npencTaBuTesner PasHbIX KOHTUHEHTOB B TEYe-
Hue Tpex AHeVi cMOorsiv 06CcyanTb Te nNpPobrieMbl, BbISCHUTL Te Nep-
BOOYEPEAHOCTN rapaHTUpPOBaHus BepxoBeHcTBa KOHCTUTYyLuU,
KOTOPbIE UMEIOT XU3HEHHO BaXHOE 3Ha4YeHne /151 CTabusibHOro m
rapMOHUNYHOIr0 Pa3BUTUS COLMAaIbHOIo ObLLEeCTBa.

Ha nneHapHom 3acenaHun 23 siHBapsi Mocse rnpuBeTCTBEH-
Horo csoBa [lpe3vaeHTa lOxHO-AppukaHckori Pecrybavku ¢
Aoknagamu BbICTYNuv npeaceaaresiv BOCbMy PernoHasibHbIX
M JIMHFBUCTUYECKUX TPy, BbICTYNIEHNS KOTOPbLIX 00YC0BNIN
006LLyI0 HanpaBeHHOCTb M0CAEAYIOLUNX OOCYXAEHWNI.

OpraHbl KOHCTUTYLIMOHHOIrO KOHTPOJIS CTpaH MOJIo4ou Ae-
mMokpatuun npegctaBun lNpegcenaresns MexayHapoaHoV KOHpe-
peHuun atux ctpaH, lpeacenarens KoHctutyumoHHoro Cyaa
Pecnybnnkn Apmenus, npogeccop . ApyTIOHSIH A0K/1a40M
"KoHCTUTYLUMOHHOE npaBocyane n pa3suBaroLieecss 0bL4ecTBO”
(4okag noMmeLleH B MHTepPHeT-canTax BeHeumnaHCKovi KoMuccum

u KoHctutyumoHHoro Cyaa PA).

* B HacTosALEeM Bbirycke NyBavKyloTCs HeKOTopbie MaTepuasibl BceMupHoii koHdepeHummn
MO KOHCTUTYLIMOHHOMY MPaBOCYAMIO.
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OrtaenbHble BbICTYrJIEHUS OblIN MPEACTaBIEHbl TakxXe OT
nmeHn KoHoepeHunn eBpornevickmx KOHCTUTYLIMOHHbLIX CYAOB,
MexayHapoaHou KOHpepeHUNN KOHCTUTYLIMOHHbIX CYAOB
(pPaHKOA3bIYHbIX CTPaH, KOHGepeHUNi KOHCTUTYLIMOHHbIX CY0B
appukaHckux, asmatTckux, apabckux, NaTtuHoaMepuKaHCKUX
CTpaH.

lMocne obuiero o6CcyxaeHvs nNpeacTaBAeHHbIX 40K1a408 Obl-
JIM OpraHn30BaHbl 0CobbIe 0OCYXAEHWSI Ha YPOBHE CEMU PErno-
HasbHbIX U JIMHFIBUCTUYECKUX TPy, pe3ybTaTbl KOTOPbIX 136-
PaHHbIE OT KaXXA0U rpyrrbl JOKA8AYNKY 24 SHBaps NPeaCcTaBuIn
Ha nneHapHomMm 3acenaHun BecemupHor koHpepeHunn. OpraHsi
KOHCTUTYLMOHHOIO npaBocyausi CTpaH MOJIO40N AeMOKpaTum v
€eBponevickux cTpaH opraHn3oBasim obcyxaeHnss B 00beanHeH-
Howu rpynre.

lNpeacenartens KoHctutyumnoHHoro Cyna PA 24 gHBapsi Ha
rsieHapHom 3acegaHnn KoHpepeHumn BbICTYna ¢ 0606LLeHNEM
YCTHBIX Y MMCbMEHHbIX AOK1aA0B, MPeACTaBleHHbIX B 00beam-
HEHHYI0 rpyny generaunsamm nodytyn 40 ctpaH. B 0606ueHun
I". ADYTIOHSIH HE TOJIbKO rpeacTaBn/i 0COOEHHOCTY MEXAYHapPOoa-
HOro ornbITa KOHCTUTYLMOHHOIO KOHTPOJISA 3a focjiaeaHee croJie-
TMe, HO 1, 06paLLasicb K COBPEMEHHbIM Bbi30BaM, PACKPbI/T OC-
HOBHbI€ TEHAEHUNWN CUCTEMHOIO Pa3BUTUSI B NePCrekTuBe, OT-
BeTWJ1 HA MHOIOYUC/IEHHbIE BOMPOCHI NpeacTaBnuTesier pasHbIX
CTpaH.

lNepBass BcemupHasi KOHpepeHLUuns no KOHCTUTYLNOHHOMY
rpaBoCyaunto, BbICOKO OLEHMB Pe3y/bTaTbl TPEXAHEBHbIX 0OCYX-
LEeHuii, a Takxxe HeobXoaMMOCTb JalsibHeHLIero yriyb1eHnss Mex-
AyHapoaHoro coTpyaHnyYecTBa B 3Tou cepe, B HaCTHOCTU, pe-
wmnna:

BO-r1epBbIX, NpUaaTb BaXHOCTb rocaeayrLemy yriayb1eHuio
COTPYAHNYECTBA OPraHoB KOHCTUTYLIMOHHOIO nNpasBocyaust v re-
PUOANYECKON OpraHn3aumny BCEMUPHbBIX KOHPEePEeHLUN;

co3/aTb MOCTOSIHHO AelcTByoLlee 61opo BecemupHori KoHpe-
PeHUMN Mo KOHCTUTYLIMOHHOMY MPaBoCyaunio, B COCTaBe npeace-
Aarenev AeiCTBYIOLLNX BOCbMU PErMOHaIbHbIX U JIMHMIBUCTUYEC-
Kvx rpynr;

BO-BTOPbIX, BKJIIOYUTb B 9TOT COCTaB TakXe rpeacTaBuTess
BeHeumnaHCKOV KOMUCCUU Y MPOAOIIXUTb aKTUBHOE COTPYAHNYE-
CcTBO ¢ Komuccueri;

N3 matepuranos BceMupHON KOHEPEHLMH MO KOHCTUTYLIMOHHOMY NPaBOCYAMIO

B-TPETbUX, MOPYYNTL BIOPO B TEHEHNE GavKaiLLnX Tpex aeT
rnoAroToBUTL BTOPYO BCEMUPHYIO KOHPEPEHUMIO MO KOHCTUTY-
LIMOHHOMY paBoCyanio, KOHKPETN3NPOBaB HarnpaB/eHHOCTb Te-
MaTnYeckux 06CYXXAEHNIA, MECTO U CPOKM MPOBELEHUS.

o
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I. ApyTioHSIH

lNpencenarens KoHcTutyumoHHoro Cyaa
Pecnybnnkmn ApMmeHus,
lNpencenarens CCCOCYD

KoHCcTUTYyUMOHHOE npaBocyaue
M pasBuBaloLleecs o0LecTBO

YBaxaemble y4acTHUKM BcemMumpHon KoHpepeHumn!

Xouy, B NepBylo o4epenb, NPMBETCTBOBATL NposeaeHue | Bee-
MUPHOI KOHDEPEHLMN MHCTUTYTOB CYAeOHOro KOHCTUTYLIMOHHO-
ro KOHTpoJss U nobnarogapute BeHeumaHckyio komuccuto Cose-
Ta EBponsbl, a Takxe KoHcTuTyumoHHeii Cyn, KOxHoi Adpuku 3a
3Ty MHUUMATUBY, UMEIOLLLYIO OrpOMHeliLLee 3HavyeHne s 0606-
LLEHWS BEKOBOIO OMblTa KOHCTUTYLVOHHOWM I0OCTULMK 1 onpeae-
JNIEHNS NPUOPUTETOB €€ Pa3BUTUS B HOBOM ThICSHENETUN.

I. BeogHas uHdopmauus

A npeanctasngio MexayHapoaHylo KOHMEPEHUMIO opraHoB
KOHCTUTYLIMOHHOIO KOHTPOJISi CTPaH MOI0A0M AemMokpaTumn. 370, B
OCHOBHOM, CTpPaHbl MOCTCOBETCKOrO NMpocTpaHcTea. Mbl akTMBHO
COTPYAHNYaEM TaKXke CO MHOrMMmu ctpaHamm BoctoyHom u LieHT-
panbHol EBponbl. Hawa KoHdepeHums, HaumHasa ¢ 1997 roaa,
KaxkOpll roa, COBMECTHO ¢ BeHeuuyaHckom komuccuen CoseTa EB-
ponbl B EpeBaHe NnpoBOANT MeXAYyHAPOAHYO KOHMEPEHLMIO MO akK-
TyanbHbIM Npo6nemMamM KOHCTUTYLMOHHOM ocTuummn. MaTtepuarnsi
3TUX KOH(pEPEHUMA B BUAOE exerogHuka paccbinaiotcsa B 107
CTpaH MmMpa 1 MHOMMM MexayHapoaHbIM opraHm3auusam. Hamm nas-
[AeTcs TakKe exekBapTasbHbI MeXAyHapPOOHbI BECTHUK “KoHC-
TUTYUMOHHOE npaBocyaue”. 3a 10 nocnegHux NeT BbilWAW B CBET
40 HoMepOoB BECTHMKA. B HMx Bbinn onybnmnkoBaHbl CTaTb, KOM-
MeHTapumn, 3aMmeTkn okono 200 BUOHLIX CNELManUCTOB U3 Tpuaua-
TN CTPaH MUpPA, KacaloLLMEecs caMbiX akTyasbHbIX NPOOIEM KOHC-

N3 matepuranos BceMypHON KOHEPEHLMH MO KOHCTUTYLIMOHHOMY NPaBOCYAMIO

TUTYLMOHHOM I0CTUUMN. Ha cTpaHnuax BECTHUKA CBOVUMU Pa3MblLLI-
NIEHNAMMN C YynuTaTensaMu NoAENNINCL NpeacenaTeny U Cyabmn KOHC-
TUTYLMOHHbIX CyooB 25 cTpaH, lNMpeacepnatens  MHOMMeE YneHbl EB-
ponenckoro cyna no npasam 4enoBeka, akcnepTol BeHeuyaHCcKom
komuccun Coseta EBponbl 1 ApyrMx eBpONencKux MHCTUTYLINIA,
yneHol MexayHapoaHor accouviaumn KOHCTUTYLMOHHOIO npasa.
Haww yntatenm nmenn BO3MOXHOCTb MOCTOSHHO 00LWaTthes ¢ Ta-
KUMU pybpurKamMm, Kkak: akTyanbHble Npobaembl CyaebHOro KOHCTH-
TYLMOHHOIO KOHTPOJISA; N3 NPaKTUKN KOHCTUTYLIMOHHOIO NMpaBocCy-
Anst; 3 cynebHol npakTukn EBponeinckoro cyaa no npasam 4eno-
BeEKa; 0630p PELUEHUN KOHCTUTYLMOHHBLIX CYOOB pa3HbiX CTPaH;
KOHCTUTYLMOHANN3M U pas3BnBaoLMECH OEMOKPATUSA; ONCKYCCU-
OHHble NPOGEMBI; akTyasibHas MHpopMaums 1 ap.

Il. OcHOBHble 0COOEHHOCTUN KOHCTUTYLIMOHHOM
IOCTULMM B YCJIOBUSIX CUCTEMHOM TpaHchopmauumn

AHann3 NpakTMKM KOHCTUTYLMOHHOIO NpaBoCyama B CTpaHax
HOBOW AeMOoKpaTun CBUAETENbCTBYET, YTO OJ1 HUX XapakKTepHbI
HECKOJIbKO CYLLLECTBEHHBLIX 0COOEHHOCTE:

MepBoe, BCe OHN DYHKUMOHMPYIOT B YCNOBUAX CUCTEMHOW
HegocTaTo4YHOCTU. [MonuTuyeckass MHCTUTYUMOHanM3aums 06-
LecTsa HaxoguTCcHa B npoLlecce CTaHOBNeHUs. Hu3ka pgeecrno-
COBOHOCTb KOHCTUTYLIMOHHbLIX WHCTUTYTOB BnacTu. 3akoHopa-
TeNbHble Npobesbl ABASIOTCS CYLW,ECTBEHHbIMU CTUMYNSITOpaMin
TeHeBbIX NPoLLeccoB. HeaocTaTo4eH YPOBEHb KOHCTUTYLIMOHHO-
ro NPaBoOCO3HaHUS.

BTopoe, KOHCTUTYUMOHHbIE NPOBENbl U CUCTEMHAsS HEMOJIHO-
LLEHHOCTb MEXaHU3MOB KOHCTUTYLIMOHHOIO KOHTPOJIS HEe co3aa-
0T HEOBXOOUMBIX W A0CTATOYHbLIX NPEANOChUIOK OS5t MOJIHOLEH-
HOrO rapaHTUPOBaHNA CamMO40CTaTOYHOCTU KOHCTUTYLMN.

TpeTbe, NpPoOABNAETCA ONpPefesieHHbIN aHTaroHU3M Mexay
KOHCTUTYLMOHHbBIM CYAOM WU APYrMMU UHCTUTYTaMu BNacTu, KO-
TOPbLIM NOPOIO TPYAHO CMUPUTLCH C HE3ABUCUMOMN PYHKLMOHAb-
HOW POJIbIO0 KOHCTUTYLMOHHBIX CYA0B. M3-3a 9TOro 3a4acTylo BO3-
HuKkaeT neduunT ageKkBaTHOro BOCNPUSTUSA JIEMMTUMHOCTU B 06-
LecTBe MecTa 1 POSIN KOHCTUTYLIMOHHBLIX CYJ0B Kak BlacTu, Ha-
OENeHHON QYHKUUSAMU KOHTPOSA Hah KOHCTUTYLMOHHOCTLIO
OYHKUMOHNPOBAHUSA BCEX MHCTUTYTOB BNacTu, B TOM Y1Cie Hajae-
JIEHHbIX MEePBUYHLIM MaHLATOM.
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YeTtBEepTOE, B MNOCTKOMMYHUCTUYECKOM MPOCTPAHCTBE HO-
Bble KOHCTUTYLMU C X LEHHOCTHO-METOA0/10MMYeCKNMM OCOBEH-
HOCTSIMW MOSIBUNIMCb MPaKTUYECKN B YCIOBUSX Bakyyma. ITO OT-
HOCUTCS Kak K MOHATMMHOMY annapaTty, Tak U K 00LLEeCTBEHHOMY
BOCMPUSTUIO KOHCTUTYLIMOHHBIX LLEHHOCTEN 1 MPUHLIMNOB NPaBo-
BOro, OeMOKpaTtnyeckoro rocygapctea. Ha KOHCTUTYUMOHHbIE
cyabl Oblna BO3M0XeHa Taxenenwas 0693aHHOCTb BHEAPEHWS B
PEanbHYI0 XN3Hb KOHCTUTYLIMOHHbIX MONIOXEHWUIN, PACKPBITUS XN-
BOro xapakrepa KoHcTutyumu.

MaToe, BO MHOMMX HalMX CTPaHaxX CaMu KOHCTUTYLMOHHbIE
CyObl HAX0OATCA B Npouecce GyHKLUMOHANBHOMO N MHCTUTYLMO-
HaJIbHOrO cTaHoBNeHUs1. HeT Heobxoammoli cbanaHCcMpPOBaHHOC-
T MeXAY KOHCTUTYLMOHHBIMU OYHKUMAMWN U KOHKPETHBIMU MOJI-
HOMOYMSIMM 3TUX CYLOOB, Mexay obbekTamun 1 cybbekTamum cy-
0EeBHOro KOHCTUTYLMOHHOIO KOHTPOJsS. CUCTEMHbLIN XapakTep
KOHCTUTYLMOHHOIO KOHTPOIS, B3aMOAENCTBUSA BCEX KOHCTUTY-
LMOHHbLIX UHCTUTYTOB B 0becrnevyeHnn BepxoBeHCcTBa KOHCTUTY-
LMW HYXOAKTCS B AallbHENLLEM YKPENIeHUN.

LllecToe, posib 1 BANSIHNE KOHCTUTYLIMOHHBLIX CYAOB, 6e3yc-
JIOBHO, 0OYyCnoBJfiEHbI OOLWWM YPOBHEM AEMOKPATUN B AAHHOM
obuecTBe. BmecTe ¢ 3TMM B CTpaHax pas3BuBaloLLENCcs AeMokpa-
TN KOHCTUTYLIMOHHbIE CYAbl UFPaNU 1 NPOAOMKAIT Urpatb UCK-
JOYUTENBHO BAXHYIO POJb B YTBEPXAEHNMN KOHCTUTYLIMOHHOW Ae-
MokpaTtum n obecnevyeHmn cTabuibHOro pasBuTUs obLLecTBa.
JIwb $akT nx NpuUCyTCTBUS CTan CYLECTBEHHbIM CAEPXMBAIO-
WwmM HakTopoM NPOTUB aHTUKOHCTUTYLIMOHHbLIX NPOosABAeHunin. Ho
6osiee CyLEeCTBEHHbIMU OKa3aJMCb NPUHLMMIMANbHBIE PELLEHNS
KOHCTUTYLMOHHbIX CyaoB 3a nocnegHue 10-15 neT oTHOCUTENBHO
3almMThl NpaB YenoBeka 1 YCTaHOBEHUS KOHCTUTYLMOHHONW ae-
MOKPaTun B HALLUX CTPaHax.

OpraHusaTtopbl Hawen KoHdEepPeHUMn B 3apaHee noaroToBs-
JIEHHOM BOMPOCHMKE, B MEPBYIO O4EPE b, CNpaLLMBatOT: ObINv n
B BalleM cyae [ena, peweHnd no KOTOpPbIM UMENN OrpOMHOe
3HayeHne ans obwectea? Be3 COMHEHUS, MOXHO NEPEYNCTINTL
[ECATKN Takmx peLlleHuin B CTpaHax Moaoaon AemMokpatuu, roe
KaXabll AeHb npogoskaeTcs 6opbba Mexay MHepUUEN CTapoi
CUCTEMBI 1 POCTKaMM HOBOI0O NPaBOBOro MblLuneHus. MpuHumnu-
anbHbIE NO3ULMN HALLUX KOHCTUTYLIMOHHbIX CY0B HE TOJIbKO CTa-
JIM MPOYHOI OMOPOK rapaHTUPOBaHUS BEPXOBEHCTBA Npasa 1 3a-

N3 matepuranos BceMupHON KOHEPEHLMH MO KOHCTUTYLIMOHHOMY NPaBOCYAMIO

LWMTbI NpaB 1 cBoOO, YeNOBEKA, HO U Chirpasii MOCUIIBHYIO POJb B
KOHCTUTYLMOHHOM pPa3BuTuM obLiecTBa. HarnsigHbiM npyMepom
MOXET CJIYXUTb ApMeHVIﬂ, rae OOKTpuHalJibHble NOAxXOoAbl KoHc-
TUTYUNOHHOIO Cy,u,a nMenn npunHumnnmnanbHoe 3Ha4eHne B OCy-
LLECTBIEHNN KOHCTUTYLMOHHBIX pedopm 2005 roga, ocobeHHO
no ykKpernieHn KOHCTUTYUMOHHbIX OCHOB obecneyeHus BEpPXO-
BEHCTBA Npasa.

Ill. HoBble Tpe6OBaHUA K CUCTEMHOMY Pa3BUTUIO
KOHCTUTYLLMOHHOM IOCTULUMN

YBaxaemble konnerun!

Mpouecchl rnobanusaummn, HoBble 00LLIEYEIOBEYECKNE Yrpo-
3bl, CACTEMHbIE KPU3UChI B SKOHOMMKE CBUAETENBLCTBYIOT, YTO HE
TOJIbKO B CTPaHax MOI0A40M AEMOKPATUN, HO U Nepe, BCEM YENO-
BEYECTBOM BCTasia HEOT/IOXHAA 3ajadva YyKpennaeHus co3umpa-
TEeNbHOIro NOTeHUMana coumanbHoro passutma. XXI Bek BbiaBura-
€T HOBble BbI30Bbl AMHAMMYHOMY pa3BuTuio obliecTtea, obecne-
YEHUID BEPXOBEHCTBA OCHOBOMOMAraloWmMX KOHCTUTYLIMOHHBIX
LLEHHOCTEN U MPUHUMMOB. B yCcnoBmsax cUCTEMHOIN coumasnbHOM
HecTabuIbHOCTM KOHCTUTYLMOHHAaA IOCTULMSA CTaHOBUTCS
OAHNM U3 KJII04YEBbIX 3B€eHb€B MMMYHHO CUCTEMbI O0LLEeCT-
BEHHOro opraHuama. llepes KOHCTUTYLMOHHbIMY CYyAamMu CTOSAT
OrpOMHbIE 3a4a4M KOHCTUTYLMOHanM3auum obuiecTsa, obecne-
YeHns NpaBa YesioBeKa Ha KOHCTUTYLMOHHOE NpaBocyaue, nNpo-
BeEHNS KOHCTUTYLUVOHHOM AMarHOCTUKN B CTPaHe, pas3peLleHns
MHOIrMX npobnem TpaHchopmaumm, GOPMMUPOBAHUA KOHCTUTY-
LIMOHHOI KYNbTYPbl HOBOIO ThiCAYENneTus.

[nsa ycnewHon peannsaumm cBOMX GyHKLUIA camMa cuctema
CcynebHOro KOHCTUTYLUMOHHOIO KOHTPONS HyXAaeTcs B Aalb-
HenweM PYHKLUMOHANTbHOM U MHCTUTYLMOHaNIbHOM COBEPLLIEH-
CTBOBAHMW. AHaNM3 NPaKTUKN CYLLECTBYIOLINX HbIHE B MUpPE
110 KOHCTUTYUMOHHBIX CYAOB, @ TAKXE APYrMX MHCTUTYLUA B
aTON obnacTu nokasbiBaeT, YTO KOHCTUTYLMOHHOE MNpaBOoCy-
Ave NepexoguT Ha KaYeCTBEHHO HOBbIA YPOBEHb CUCTEMHOIO
pa3suTtua. CerogHs Ha NepBbl NNaH BblABUraeTca npobnema
nocnenoBaTesibHOM M CUCTEMHOW peanu3aumm OCHOBOMONa-
ratowmx KOHCTUTYLIMOHHBIX LLEHHOCTEN B 0OLLLEeCTBEHHON NpakK-
Tuke. A 910 TpebyeT HOBbIX NOAX0A0B OobecrnevyeHns LenocT-
HOCTU (PYHKLMOHANbHBLIX MOJIHOMOYNIA KOHCTUTYLIMOHHbBIX CY-
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0OB, YKpenneHna GyHKUMNOHaNbHbIX, UHCTUTYLUWUOHANbHbIX, Ma-
TepuasnbHbIX N COLMaAlbHbIX rapaHTUn X HE3AaBMCUMOCTK, CO-
BEPLUEHCTBOBAHMSA NpoLeccyasibHbIX OCHOB KOHCTUTYLIMOHHOM
IOCTULUNN, BHEOPEHUA HAOEXHbIX MEXaHW3MOB peannsauuuv
NPaBOBbIX NO3ULMIA KOHCTUTYLMOHHbIX CYO4OB KakK MCTOYHMUKA
npasa.

M3yyeHre npouecCcoB KOHCTUTYLMOHHOINO pasBuUTua B MUpe
NPUBOAMT K BbIBOAY, YTO YENIOBEYECTBO B ONpeneIeHHON Mepe
npubnmxaeTca Kk npobneme GoOpMNPOBAHNS KAa4€CTBEHHO HO-
BOA MMMYHHOW CUCTEMbl OOLLLECTBEHHOI0 opraHuama. Becb
XX Bek ybeauTenbHO gokasan, YTO Bepa, Tpaauuuuv, Hpas-
CTBEHHble HOPMbI, BCSl LLEHHOCTHas cucTtema o6LecTBeH-
HOro noBeAeHnsl, UHble MexaHu3Mbl CUCTEMHO camMmo3a-
LLMTBbI HEMOJIHOLEHHO oGecneYynnn guHamu4yeckuin 6anaHc
N YyCTOMYUMBOCTb pa3BUTUA OoOLLECTBAa B YCJIOBUSIX HOBbIX
peanui.

B HOBOM ThICAYENETUN KOHCTUTYLIMOHHbIV KOHTPOJ1b CTAHOBUT-
CS OOHUM N3 CTEPXKHEBLIX 3/IEMEHTOB CaMO3aLLUNTbI FPaXKAAHCKO-
ro o6LiecTBa 1 NPaBOBOro rocyaapcTaa.

C To4KM 3peHNS NONHOLLEHHOM KOHCTUTYLLMOHHOW AUAarHOCTU-
KW NPUHUUMNANBLHOE 3HaYeHne MeeT U opyron sonpoc. bonb-
LWWMHCTBO CTPaH KOHCTUTYLMOHHO YCTaHOBUIW MPUBEPXEHHOCTb
K AEMOKPaTMYECKNM, NPaBOBbLIM 0OLLEYENOBEYECKUM LEHHOC-
TAM, 3aN10XWIN UHCTUTYLMOHANbHbIN HyHOAMEHT NpaBoBOro ro-
cynapctea. Hackonbko 3T LEeHHOCTU, MPUHLUUMNbI U MeXa-
HU3Mbl NpUOGpenu peanbHoe copepXaHue B OOLEeCTBEH-
HOW XU3HU? 3TO NPUHLUNWANLHBIA BOMNPOC HE TOJIbKO C MO3u-
LM NPaBOBOW NPaKTUKK, HO N UMEET Bosee WNPOKUIA U TyBoKo
Hay4HbIl xapaktep. OQHOM U3 OCHOBHbIX 33434 TPaH3UTONOrnu
SIBNIIETCH MMEHHO BbISIBIEHME OBLUMX TEHOEHUMIA U NOTNKW NPO-
AABNIEHNA 3TUX MPOLLECCOB.

Pesynbratbl Hawero aHann3a nokasbiBaloT, YTO KapTuHa 3a-
4acTylo TpeBoxHas. OHM CBUAETENBCTBYIOT O TOM, 4TO B YCNOBU-
sIX OBLLLECTBEHHOW TpaHCcdOopmMaLMm NpaBoBble NPUHLMMBI B OM-
peneneHHon mepe 0edopMUPYIOTCS B peasibHOM XXNU3HU U HE 9B-
NAITCA OOMUHUPYIOLWUMN  XapakTePUCTUKAMU COouMasibHOMN
0EeNCTBUTENIbHOCTH.

OCHOBHbIMW NPOSIBNEHUAMU UPPaLMOHaNbHbIX MPOLLECCOB B
KOHCTUTYLIMOHHOW MpPakTUKe ABNAOTCSA:

N3 matepuranos BceMypHON KOHEPEHLMH MO KOHCTUTYLIMOHHOMY NPaBOCYAMIO

- NCKa>XXEHHble npeacTtaBieHnda O JeEMOKpaTnm mn LI,eHHOCTHO|7I
cucTemMe NpPaBoBOro rocyaapcTea’;

- YCUnus NpeBpaTUTb PasfiNyHble MHCTUTYThI BNAaCTW, NPeccy 1
cpencTea MaccoBOW MHGpOpPMaLMK B OpyaMe BNacTBOBAHUS;

- cpalleHue BNacT U TEHEBOWM SKOHOMMUKU U 3TUM MYTEM, C
OOHOI CTOPOHbI, NepepacTaHmne KOpPPynuun B OCHOBHOW Ka-
nuTan BRacTW, C APYron CTOPOHbI - NOMUTU3ALNS TEHEBOM
3KOHOMWKMU;

- (popMunpoBaHMe HOBOW 1 Hanbonee onacHoM cpebl OrpaHn-
YeHus NpaB 1 cBOOOA YenoBeka 1 rpaxaaHnHa Yepes nosiB-
JIeHNe Hekol cpeapl cTpaxa, HegoBepusi, 6e3HaaeXXHOCTH,
6e3Haka3aHHOCTU, YKOPEHEHUNS NONIUTUYECKOIO 1 Bropokpa-
TNUYECKOro UyHM3Ma, KOTOpble NMopolo NPenoaHocATcs B ae-
MOKpaTM4YeCcKOo ynakoBKe.

N KONNMYECTBEHHbINM, N KAYECTBEHHbIN aHaNN3 CYLLLECTBYOLLMX
peanuin B NnepexodHbiX CTpaHax CBUAETENbCTBYET, YTO B MPOLEC-
ce 00LLeCTBEHHOW TpaHCchOopMaLMM NYTEM CIUSHUS MOSINTUYEC-
KOW, 3KOHOMWYECKON N aAMUHUCTPATUBHOM cun GopMUpyeTcsa
NMPU3HaK HEKOW "KOPMNOpaTMBHOW AEMOKPATUYECKOW CUCTEMDI",
KOTOpasi CBOMM XapakTepoM WCKaXeHa, UrHOPMPYET NPUHUMN
BEPXOBEHCTBA NpaBa, OCHOBaHa Ha TEHEBOW 3KOHOMUKE U pea-
JNINSIX KOHLLEHTPAaLUMM BacTu.

Camas 6onbluas yrpo3a KoprnopaTuUBHOM AEMOKPaTUM 3aKIio-
4yaeTcs MMEHHO B TOM, 4TO 0OLLIECTBEHHAs CUCTEMA OKa3bIBAETCS
B NayTWUHE XPOHUYECKO MMMYHHOM HegocTato4yHocTu. C nepBo-
ro B3rnsga, nofd obLEeCTBEHHOM CTabuibHOCTbIO CKpbIBAeTCH
BOCMNPON3BOACTBO MOABEPILUMXCHA MyTaUMN LEHHOCTEN, 4To 60-
Jlee onacHo, 4Yem nobas gpyras oobuiecTeeHHas 60ne3Hb.

[na nepexofHblX CTpaH HanbOMbLLEN OMACHOCTLIO SABNSIETCS
He TO, YTO AOCTMXEHUS1 B chepe KOHCTUTYLIMOHHOW AeMoKpaTum
CKPOMHBI. ElLie onacHee, koraa ocHoBomnosfaratowmye KOHCTUTYLM-
OHHblE LIEHHOCTN B OOLECTBEHHOW NpakTuke, 0edpOopMUPYSChb,
NOCTENEHHO MNoABeprawTcs MyTauunm 1 HauyMHaOT BOCMPOU3BO-
OUTbCA Kak TakoBble. [MaBHas 3agada KOHCTUTYLMOHHOW guar-
HOCTWKM NepexoaHbIX CTPaH - CBOEBPEMEHHOE BbISIB/IEHME, Npe-

106 9TOM CBMAETENLCTBYIOT TakXe WCMONb3yeMble MONAUTUKAMU U HEKOTOPLIMMW
nccnegoBaTens M B NOCNEAHEE BPEMS Takue NOHATUS, Kak "nepexogHas gemokpartms”,
"HaumoHanbHaa gemokpartusa”, "JacTuyHas gemokpatus”, "ynpasnsemas gemokpatuvs”,
"cyBepeHHas gemokpaTtus” n T.4.
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OynpexaeHne n npegoTepalleHne BO3HUKHOBEHWSI MOA0OHbIX SIB-
NIeHNn. A ons 9Toro Kak obsizatesnibHoe ycnoBme Heobxoammo 3a-
NOXUTb OENCTBEHHYIO CUCTEMY KOHCTUTYLIMOHHOrO Hagsopa u
KOHTPOJIA, cyMTad raBHON 3aa4yein BCEX OPraHOB rocyaapCTBEH-
HOM BNacTu B paMKax CBOUX KOMMNETEHUWI BHECEHME PeanbHOrO
BKJ1a4a B rapaHTMpoBaHue BepxoBeHcTBa KoHcTuTyumn. Tonbko
Tak BO3MOXHO NpeBpatnTb KOHCTUTYLMIO B XUBYIO PEaNTbHOCTb U
obecneyunTb CepbEe3HbIE NOJIOXUTESbHBIE PE3YNbTAaTLI B AENE CTa-
HOBMIEHNS KOHCTUTYLIMOHHON AEMOKPATUN B CTPAHe.

BmecTe ¢ 9TMM cerogHs MOXHO 6€3 COMHEHUIN ckadaTb, YTO
KOHCTUTYUMOHHAs KynbTypa MHOMMX CTpaH MOCTCOBETCKOro
npocTpaHcTBa NpnobpeTaeTt OosbLUE NparmaTn3ma, peanmamMa u
pauvoHanu3ma. A obuecTBo, B CBOK 04Yepenp, cTano 6onee
NOArOTOBNIEHHbLIM ObITb HOCUTENIEM KOHCTUTYLMOHHBLIX CBOOOA,.
MOXHO Takxe KOHCTaTMpoBaTb, YTO CNOXWIOCb ONpeaeneHHoe
0o0LLECTBEHHOE coOrfacve BOKPYr 0a30BblX KOHCTUTYLMOHHbIX
LeHHocTen. Onupasicb MMEHHO Ha 3TO, HEO6X0AMMO AaTb HOBOE
ObIXaHNe CUCTEMHOMY Pa3BUTUIO KOHCTUTYLIMOHANU3MA BO BCEX
CTpaHax MoJsIogon OAeMoKpaTum.

MocnepoBaTenbHOe KOHCTUTYLUOHHOE pa3BuTUe, cTa-
OUNbHBLIA AMHAMU3M 3TOro npouecca, 3BOJIIOLUOHHOCTb
npeoaosieHUs TEHAEHLUUA KPUTUYECKOro HaKoMnJeHus oTpu-
LaTesibHOW OOLWEeCTBEHHOW 3Heprum v, BcneacTeue 3TOro,
HepgonyuweHne TpaHCcPOPMALMOHHbIX COLMaNbHbIX KaTak-
JIN3MOB A0JKHbI CTaTb AOCTOMHLIM U O4Y€Hb NOJIE3HbIM NPU-
MEepOoM AN Pa3BUTUSA KOHCTUTYLMOHaIM3mMa B CTpaHax Mo-
nopon aemokpatum. Myapoctb TBOPLOB KOHCTUTYLMU N UHC-
TUTYTOB, 06ECMNEUYNBAIOLLNX €€ PA3BUTUE N XMBOW XapakTep, 3aK-
JI0YAETCS UMEHHO B TOM, 4YTOObI B AMHAMMKE OOCTUYb MOCTOSH-
HOro, pauMoHasibHOro cornacust LEHHOCTHO-CHanaHCUPOBaHHbIX
KOHCTUTYLIMOHHO-NPAaBOBbIX OTHOLUEHUNA, MUHUMN3NPOBATb WX
BHYTPEHHME NPOTMBOPEYMS.

CerogHsawHni  “rpaHcdOpPMaLUMOHHbIA KOHCTUTYLIMOHA-
AN3M” NocTeneHHO NpuodpeTaeT CUCTEMHO-LLENIOCTHbIN Xa-
pakTep, Bce 60rblle OXBaTbIBAET NPABOCO3HaHWeE 00LLEeCTBa, Npo-
LecC npaBOTBOPYECTBA, MPABOMPUMEHUTENBHYIO MPAaKTUKy, dop-
MUpyeT 00pa3 XNU3HN MUSIMOHOB Ntogel. KoHCTUTyums nepectaet
ObITb Cyrybo NoNMTUYECKON Aekapaumeli, Bce OosbLUe NPOSIBASIET-
cs opuandeckaa npupoga OCHOBHOro 3akoHa NepexoaHbIX CTPaH.

N3 matepuranos BceMupHON KOHEPEHLMH MO KOHCTUTYLIMOHHOMY NPaBOCYAMIO

A 31O CcBMOETENbCTBO (GOPMUPOBAHUA HOBOW KOHCTUTYLIMOHHOW
KyNbTypbl B 00LLECTBE, KOHCTUTYLIMOHHOM KynbTypbl 21-0ro Beka.

VI. OOwme TeHAeHUUN KOHCTUTYLLMUOHHOIO
pa3BnTUa B Mmpe

B nnaHe ¢popmMupoBaHUS N passBUTUA KOHCTUTYLIMOHHOW KyJlb-
Typbl HabngaeTcs pag YCTOMUYMBBLIX U 0OLLMX TEHOEHUMIA KOHC-
TUTYLMOHHOI O PasBUTUA B MUpPE:

1. Bce 6onee [OMUHUPYIOLWMMM CTAHOBATCSA AEMOKpaTnyec-
Kne KOHCTUTYLIMOHHbIE LLEHHOCTW. MNpuHLUMNbLI NPaBoOBOro, 4EMOK-
paTn4eckoro rocygapcrea nNpuobpeTaloT CUCTEMHBI XapakTep.
KOHCTUTYUMOHHbIE N3MEHEHUSA U OOMNOJSIHEHUS HanpasfieHbl Ha
orpaHuyeHne BNacTu, AeueHTpann3aumio NoamTnyeckom, 3KOHO-
MUYECKON N aAMUHNCTPATUBHbBIX CU1 M OOHOBPEMEHHO Ha YKpen-
JleHVe rapaHTuin U paclumpeHne BO3MOXHOCTEN MHCTUTYTOB ca-
MOynpassieHus.

2. MpuHUMN BEpxOBEHCTBa Npaea npuobpeTaeT peasibHoe Co-
JepXxaHue, NPUBOAATCH B COOTBETCTBME OCHOBHbIE KOHCTUTYLM-
OHHbIE NMPUHLNIBI U KOHKPETHblIE MeXaHN3Mbl KOHCTUTYLIMOHHbLIX
NPaBOOTHOLLIEHMI, NOBbILLAIOTCA TPEOOBaHNSA K YCUSIEHWNIO KOHC-
TUTYLMOHHOW OTBETCTBEHHOCTN.

3. Yrnybnsetcs npouecc KOHCTUTYUMOHann3aumm oOLLLEeCT-
BEHHbIX CUCTEM, OCHOBHbIE KOHCTUTYLIMOHHbIE NMpaBa 1 ceBoboapl
yesoBeka W rpaxgaHuHa npuobpeTaloT HenocpeacTBEHHO
OENCTBYIOWMI XapaKTep, OnpenensioT CMbIC/ U cogepxaHume
BNacTU, YKPENNAOTCA KOHCTUTYLUMOHHbIE rapaHTUm UX 3almUThbl.
KOHCTUTYUMOHHbIE onpefeneHnss 0 JOCTOUHCTBE JIMYHOCTU Kak
NCTOYHMKE ee npaB 1 cBoboa, a Takke O xapakTepe Henocpen-
CTBEHHOI0 AENCTBUS KOHCTUTYLIMOHHBLIX NpaB npunobpeTaioT 06-
LenpusHaHHoe cnuctemoobpasytollee coaepxaHue.

4. locnepoBaTeflbHO KOHKPETU3UPYIOTCA (PYHKUMOHANbHbIE
NOJSIHOMOYUSA UHCTUTYTOB rOCYAAPCTBEHHOM BNaCcTW, U OHWU NpU-
BOAATCHA B COOTBETCTBME C QYHKLUMAMN BETBEW BNACTU, YKpPENs-
IOTCSl rapaHTUM HE3aBUCUMOIO OCYLLECTBJIEHUS 3TUX MOSIHOMO-
ynii. MprnobpeTaeT cUCTEMHBIN xapakTep cbanaHCUPOBaAHHOCTb
GYHKUMOHASBbHbIX, MPOTUBOBECHLIX U COEPXNBAIOLLNX KOHCTUTY-
LMOHHbLIX NOJIHOMOYUIN, pa3fesieHne BAacTeil OCYLLeCTBSeTCH
Ha 6osiee KOHKPETHOM KpUTepurasnbHO OCHOBE, 0becneymBas an-
HaMMYHYI0 QYHKUMOHANbHYIO COanaHCMPOBaAHHOCTb PassinyHbIX
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BeTBeN BnacTn. MyHKLUMOHNPOBAHNE NHCTUTYTOB FOCYAAPCTBEH-
Ho BnacTy 6osiblie 6a3npyeTcs Ha NPMHLMNAx COTPYAHNYECTBa
1 B3anMOenCTBUS.

5. BakpennsieTca UENOCTHbI KOHCTUTYLMOHHBIA MEXaHU3M
BbISIBNIEHWNS1, OLLEHKU 1 BOCCTAHOBNEHMWS HAPYLUEHHOIO PYHKLMO-
HaflbHOro KOHCTUTYLIMOHHOIro GanaHca WHCTUTYTOB BAAacTu C
LEeNblo NOCNefoBaTeNIbHOIO YKpPEnieHnd UMMYHHOW CUCTEMbI
006LLLECTBEHHOIO OPraHnN3mMa, YCUINBAOTCH MEXAHU3MbI BHYTPU-
KOHCTUTYLIMOHHOW CcamMo3aluThbl, YKPENNAIOTCHA rapaHTUn KOHC-
TUTYUNOHHOM CTabuibHOCTH.

6. MapannenbHo ¢ yrnybfsieHMem npaBoOBOW rnodannsauum
Habno4aeTcsa YCTOMUMBBIA MOUCK MEXAHM3MOB COYETAHUS YHU-
BeEpCasibHbIX LEHHOCTEN C HauWoHabHbIMU OCOBEHHOCTSAMMU.
MPUHLMMBI U HOPMbI MEXAYHAPOAHOIr0 NpaBa Ha OCHOBE O6LLMX
LeHHOCTEW, CTaHAapTOB 1 NO3nuuiA nrpatoT Bce 6onee Bo3pac-
TaloLLLYIO POJIb B HAUMOHAJIbHBIX MPAaBOBbLIX cUcTeMax. MeHsaoTCA
Takxe xapakrep v GyHKUunM rocygapcrsea u npasa. lNpouncxoamnt
MHTepHaumoHanusauusa npasa. YKpPennsioTCcd OCHOBbl eAnHOM
€BPONenCcKON CUCTEMbI KOHCTUTYUMOHaNM3ma, uaes Haarocy-
[ApCTBEHHOW €BPOMNENCKOA KOHCTUTYUUM NMPUoOpeTaeT peab-
HbI 06MK. B KOHTUHEHTANIbHOW NMPaBOBOM cucteme pU3nNyec-
KOe NMLO CTaHOBUTCS CYOBLEKTOM MeXAyHapoOHOro npaea, a
MexayHapogHas cynebHasi npakTuka B ONpeaesieHHOW Mepe
CTaHOBUTCS BXXHENLUUM NPeLeaeHTHbIM NHCTUTYTOM.

EcTecTBeHHO, npuBeaeHHble 0606LWEHNS HE MCYEPMbIBAIOT
BCE OCHOBHble TEHOEHUMN KOHCTUTYLMOHHOIO pa3BuTuUg B COB-
pPeMEHHON MUpe, O4HaKO NPeacTaBAdiOT OCHOBHYIO CYTb U JIOTN-
KY NPOUCXOAALLMX NPOLECCOB, NMPU 3TOM KOHCTATUPYS, 4YTO BEP-
XOBEHCTBO MNpaBa YTBEPX4AETCS Ha OCHOBE BbICOKOW NPaBoBOM U
KOHCTUTYLMOHHOW KynbTyphl. [paBoBas rnobanmaauns Ha eBpo-
NenckoM ypoBHe co3aana Bce HeoOxoanMble NPeanockiku, YTo-
Obl 63 BCAKOr0 COMHEHUNS YTBEPXKAAThL, YTO GPOPMMPYETCH Hekas
HOBas cucTemMa npasa - nNpasa UMBUIN30BaHHbIX HAPOLOB.

V. Cncrema KOHCTUTYLIMOHHOrO NpaBsocyaus B ApMeHnm

1. KOHCTUTYLIMOHHBIE OCHOBbI

Mepsble NaTb cTaTen KOHCTUTYUMK APDMEHNU YyCTaHABINBAIOT:
Pecnybnuka ApMeHUst - CyBepeHHoe, 0eMOKpaTM4eckoe, Co-

N3 matepuranos BceMupHON KOHEPEHLMH MO KOHCTUTYLIMOHHOMY NPaBOCYAMIO

umanbHoe, NpaBoBoe rocynapcTeo (cT. 1); Bnactb B Pecnybnuke
ApMeHVs NPUHAANEXNT Hapoay (CT. 2); YenoBek, ero AOCTOVH-
CTBO, OCHOBHble MpaBa M cBOOOAbI SIBASAOTCS BbICLUEN LEH-
HoCTblo. [ocynapcTBo 06ecneyrBaeT 3aLMTy OCHOBHbIX MpPaB u
cB0OO[, 4enoBeka 1 rpaxaaHnHa B COOTBETCTBMM C MPUHLMNAMMU
M HOpMamMun MexayHapoaHoro npasa. [ocynapcTBO OrpaHuyeHo
OCHOBHbIMM NpasamMn 1 cBO6oAaMM YENOBEKA N FPaXXaaHWHa, siB-
NSIOWNMNCS HENOCPEACTBEHHO AENCTBYIOWMM npasoMm (cT. 3);
BblIbOpbI Mpe3uaeHTa Pecnybnukn, B HaumoHansHoe CobpaHue,
OopraHbl MECTHOIO CaMOyrnpaBneHnd, a Takke pedepeHaymbl Pec-
nyo6nnku ApMeH1s NPOBOASATCS HA OCHOBE BCEOOLLEr0, paBHOro,
nNpsiMOro n3bmpaTenbHOro npasa TalHbIM roJI0OCOBaHMEM (CT. 4);
rocygapCTBeHHasd BaCTb OCYLLECTB/ISETCA B COOTBETCTBUMU C
KoHCTuTyuuern n 3akoHaMun - Ha OCHOBE pasfefieHns n 6anaHca
3aKOHOAATENbHOW, UCNONHUTENBHOW 1 cynebHo BnacTtel (CT. 5).

Cratbs 93 KoHCTUTYUMM ONpeaensieT, 4TO KOHCTUTYLIMOHHOE
npasocyane B Pecnybnuke ApmeHus ocyliectensetcsa KoHcTu-
TYUMOHHbIM CygoMm.

B cootBeTcTBUM cOo cTaTer 94 KOHCTUTYUMM MOSIHOMOYMS U
nopsaok dpopmuposaHnsa KoHcTutyumoHHoro Cyaoa yctaHasnu-
BatoTca KoOHCTUTYUMen, a Nnopagok ero OeaTeNlbHOCTU yCTaHas-
nuneaetcsa KoHctutyuyen n 3akoHom 0 KoHcTutyumoHHom Cyge.

Ha ocHoBe ctatbn 100 KoHCcTUTYUun KOHCTUTYUMOHHLIN Cya, B
YCTaHOBJIEHHOM 3aKOHOM MNopsAaKe:

1) onpependet cooTBeTcTBUE KOHCTUTYLMM 3aKOHOB, MNOCTa-
HoBneHuin HaumoHanbHoro Cobpanus, yka3os Mpe3naeHTta Pec-
ny6ankun, noctaHoBneHui NpaBuTenbCTBa, NpemMbep-MUHUCTPA,
OpraHoB MECTHOr0 CamMoyrnpaBneHus;

2) onpepensieT oo patmdukaumm MexayHapoaHoro 4orosopa
cooTBeTCcTBNE KOHCTUTYLLIMN 3aKPENIEHHbIX B HEM 00S3aTENbCTB;

3) paspeluaeT cnopebl, CBA3aHHbIE C pedynbTaTaMun pedepeH-
AyMOB;

3.1.) paspeLuaeT cnopbl, CBA3aHHbIE C PELLUEHUSIMU, MPUHATHI-
MW No peaynbTaTam BbIbopoB Mpe3naeHTa Pecnybnvkmi n geny-
TaTos;

4) Nnpu3HaeT HeENPeOoAOIMMbIMU NNU YCTPAHEHHBIMWN NPENAT-
CTBMS, BO3HMKLUME Ansl kKaHampaTta B Mpe3unaeHTsl Pecnybnnku;

5) paeT 3ak/lo4eHUE O HaMM4YMM OCHOBAHWIA OTPELUEHUS OT
pomkHocTu MNpesngeHTa Pecnybnnku;
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6) DaeT 3aK/loYeHe 0 HEBO3SMOXHOCTU UCNONHeHUs Npe3u-
neHTom Pecnybnvkn cBouX NOSIHOMOYUIA;

7) DaeT 3ak/loYeHWe O MpekpaweHUM MNOJSIHOMOYUIA YiieHa
KoHcTuTtyumnonHoro Cyaa, OTHOCUTENBHO €ro apecTa, npusieye-
HWUS1 B KQYECTBE OOBMHAEMOI0, a TakKe BO30OYXAEHUS B OTHOLLE-
HUM HEro BoNpoca O NPUBAEYEHUN K aAMUHNUCTPATMBHON OTBET-
CTBEHHOCTW B cyaeOHOM NOpsiaKe;

8) naeT 3aknoyeHne 06 0OCHOBaHMAX OTPELLEHMS OT JOMKHOC-
TN PYKOBOAMUTENS MYHULIMMANUTETA;

9) B NpeayCMOTPEHHbIX 3aKOHOM Cy4asix BoIHOCUT MOCTaHOB-
NIeHVe O MPUOCTAHOBAEHUN UAN 3anpeLLeHUn AeaTeNbHOCTU
napTuu.

Mocne KOHCTUTYLMOHHBLIX pedopm 2005 ropa, korga cy-
LLLECTBEHHO PaCLUMPUIICS KPYr CyObekTOB, MMEIOLLMX NMpaBo 06-
pawaTbca B KoHCTUTYUMOHHBIN Cya, ctates 101 ycTaHaBnuBaer,
410 B KOHCTUTYUMOHHBI Cya, B nopsake, ycTaHOBAEHHOM KoHC-
TnTyumen n 3akoHom o KoHctutyumoHHom Cyae, moryTt obpa-
LwaTbCs:

1) Mpe3unaeHT Pecnybnukn - B cayyasx, NpeaycMOTPEHHbIX
nyHktammn 1, 2, 3, 7 1 9 ctatbn 100 KoHCTUTYLUK;

2) HaumoHanbHoe CobpaHue - B ciyyasx, NpeayCMOTPEHHbIX
nyHktammn 3, 5, 7 n 9 ctatbn 100 KoHCTUTYUMN;

3) He MeHee 4eM ofiHa nATas YacTb OenyTaToB - B Clyvasx,
npeaycMoTpeHHbIx nyHkTamm 1 n 3 ctatbn 100 KoHCcTUTYUMUK;

4) MNMpaBUTENLCTBO - B Cly4YasnX, NPeayCcMOTPEHHbIX NMyHKTaMu
1, 6, 8 n 9 ctatbn 100 KoHCTUTYLMK;

5) opraHbl MECTHOIO camMoynpasJsieHNs - MO BOMNPOCY COOTBET-
cTBMst KOHCTUTYLIMWM HOPMATUBHBIX aKTOB rOCYAAapPCTBEHHbIX Opra-
HOB, HaPYLLAIOLLMX UX KOHCTUTYLIMOHHOE NPaBo;

6) Kaxaoe NULO - N0 KOHKPETHOMY Aeny, KOraa eCTb OKOH4Ya-
TeNbHbIM akT cyaa, UcHepnaHbl Bce CpeacTea cynebHol 3amThbl
N OCnapMBaeTCsi KOHCTUTYLMOHHOCTb MPUMEHEHHOr0 K HEMy
3TMM aKTOM MOJSIOXEHUS 3aKOHQ;

7) cyabl 1 [eHepasibHbINM NPOKYPOP - MO BOMNPOCaM KOHCTUTY-
LMOHHOCTU NOSIOXEHUN HOPMATUBHbIX aKTOB, KACalOLLMXCHA KOHK-
PETHOro Aena, HaxoasaLwerocs B X NnpOn3BOACTBE;

8) 3awmnTHMK nNpaB 4yenoBeka - N0 BOMNPOCaM COOTBETCTBUS
NONOXEHUAM rnaBbl 2 KOHCTUTYLMU HOPMATUBHbIX aKTOB, nepe-
4yncneHHolx B nyHkTe 1 ctaten 100 KoHCcTUTYUMK;
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9) kangupaTtbl B Mpe3naeHTsl Pecnybnvikm 1 B genyTtaTsl - N0
BOMpOCaM, KacalLlMMCs MX B KOHTekCcTe nyHkToB 3.1. n 4
ctatbk 100 KoHCTUTYLUMN.

KoHcTuTyumoHHsin Cya paccMmatpueaeT Aeno TONbKO Npu Ha-
N4 COOTBETCTBYIOLLErO 3a8BNEHUS.

Ha ocHoBe cratbn 102 KOHCTUTYUMOHHbIN Cya npyuHUMaEeT
NOCTAHOBNEHUS N 3aK/TIOHEHUS B CPOKU U NOPsSiaKe, YCTAaHOBMEH-
Hble KoHCTuTyumen n 3akoHom o KoHCcTuTyumoHHom Cyge.

MocTtaHoBneHna n 3aknyeHnss KoHcTutyumoHHoro Cypa
OKOHYaTENbHbI M BCTYNAKOT B CUJTy C MOMEHTA Onyb/MKoBaHus.

KOHCTUTYUMOHHBIN Cya, CBOMM NOCTAHOBIEHMEM MOXET yCTa-
HaBnuBaTb 60J1e€ NO34HUIA CPOK yTpaThl NPaBOBO CUbl HOpMa-
TUBHOrO akTa Wan ero 4acTu, KOTopbli He cooTBeTCcTBYET KOHC-
TUTYUMN.

Mo Bonpocam, NpeayCMOTPEHHbIM NyHKTaMn 1-4 n 9 ctatbn
100 KoHcTtutyummn, KOHCTUTYUMOHHBIM Cya NnpuHMMAaET nocTta-
HOB/IEHME, a MO BOMPOCaM, NPeayCMOTPEHHbIM NyHKTamu 5-8
ctatbh 100 KoHCTUTYUMKM, JaeT 3aktodeHns. 3akioyeHmsa 1 noc-
TaHOBMEHNS MO BONPOCAaM, NPeayCMOTPEHHbIM MYHKTOM 9, npu-
HMUMAIOTCH HE MEHEee YeM OBYMS TPETSMU roslocoB OT OOLLEero
4yncna ero 4JEeHOB, a OCTallbHble NMOCTAHOBAEHUS MPUHUMAIOTCS
OONbLUIMHCTBOM rOJIOCOB OT OBLLLEr0 YMCa ero YIEHOB.

Ecnu 3aknioyeHne KoHcTutyumoHHoro Cyna sBnseTcs oTpu-
LaTefibHbIM, TO BOMPOC CHUMAETCS! C 06CYXAEHNS KOMMETEHTHO-
ro opraHa.

2. 3akoHoAaTesIbHble OCHOBbI U MPAaKTUKA KOHCTUTYLIMOHHOIO
rnipaBsocyaus

lMocne KOHCTUTYUUOHHBIX pedopm 2005 roga HaumoHanbHoe
CobpaHne ApMeHUN NPUHAN0 HOBLIM 3akoH 0 KOHCTUTYLIMOH-
Hom Cyne, NpoekT KOToporo Ok 0bcyxaeH 1 ogobpeH BeHeun-
aHckor kommnccuen Coseta EBponbi.

CornacHo nNonoXxeHusm NepBon ctaTby OaHHOrO 3akoHa, KoHc-
TUTYUMOHHBIN Cyp, - BbICLUWIA OPraH KOHCTUTYLIMOHHOIO MpaBOCy-
ouns, obecrneunBalowmii BEPXOBEHCTBO W HENOCPEACTBEHHOEe
penctene KoHCTUTYuMK B npaBoBoii cucteMe Pecnybnvkun Apme-
Hus. Mpn OCyLLECTBNEHUM KOHCTUTYLIMOHHOIO npasocyaus KoHcTu-
TYUMOHHBIN Cyf, HE3aBMCUM U NOAYNHAETCS TONbKO KOHCTUTYLMN.

3aKkoH npenycMaTpuBaeT Takke OCHOBHbIE NPUHLUMMLI (CT. 5,
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19-24) n 0co6EeHHOCTN KOHCTUTYLIMOHHOIO Cya0npon3BoaACTBa
(cT. 68-80).

Ctatba 19 maHHOro 3akoHa, B YaCTHOCTW, YCTaHaBIMBAET, YTO
Bce obcTosTenbcTBa aena KoHCTUTYUMOHHBI Cyh, BLISCHSAET Mo
LOMMKHOCTU, HE OrpaHN4YMBasiCb xoaatancTesaMu, NPeasioXeHns-
MW YH4aCTHUKOB KOHCTUTYLIMOHHOIO Cya0onpou3BOACTBA, Npeac-
TaBNEHHbIMU MU fOKa3aTeNnbCTBaMn U APYrMMn UMEIOLLMMUCS B
hene marepuanamu.

B TeueHne nocnegHux Tpex net KoHCTUTYUuoHHbI Cya pac-
CMOTpPEN B AeCATKM pad bonbLUe AeN N0 KOHCTUTYLIMOHHOCTY 3a-
KOHOB, 4eM 3a npegplaywme 10 net. 310 BO MHOrom obycnoene-
HO TeM, 4yTo ¢ uonsa 2006 roga Obi1 NPaKTUYECKUN BHEAPEH UHCTU-
TYT MHANBUOYANbHOM Xanoobbl.

Tonbko B 2008 roay B KoHcTuTyumoHHoMm Cyae Obinio 3ape-
rmctpuposaHo 899 obpalleHnit, 3 KoTopbix 855 - tHanBMayanb-
Hbl€ Xanobbl. MpMepHO 9 NPOUEHTOB 3TUX Xanob ObLIN NPUHS-
Tbl K PACCMOTPEHUIO B OTHOLUEHUN KOHCTUTYLIMOHHOCTU HOpMa-
TUBHbIX akTOB. Ha ocHoBe obpalueHnii 18 rpaxaaH ocnapusae-
Mbl€ HOPMbI 3aKOHOB Ob1M Npn3HaHbl KOHCTUTYLMOHHBIM CyaoMm
AHTUKOHCTUTYLMOHHbBIMU.

PeweHnsa KoHctntyumoHHoro Cyga ctanm OCHOBOW CyLecT-
BEHHOro pedopMmnpoBaHnsa cynebHol cMcTeMsbl, NpoLeccyasb-
HOro 3aKOHOAATEeNbCTBA MO rPAXAAaHCKOMY, YrOIOBHOMY U aaMN-
HUCTPATMBHOMY CyO0MpOn3BOACTBY, M3bmpaTtensHoro kogekca
ApMeHUn, coumanbHOro 3akoHOAATenbCTBa, a Takxe UMenu
NPUHUMANANbHOE 3HAYEHWE B YKPEMIEHNN NPaBOBbIX OCHOB 3a-
LWMTHI NpaBa 4YenoBeka Ha COBCTBEHHOCTb, COBEPLLUEHCTBOBAHUN
3aKOoHOOATENbCTBA M YCTPaHEHUM 3aKOHOAATENbHbLIX MPOGENOB B
Opyrux cepax 0OLLECTBEHHOM XNIHU.

XopoLwurmM NpUMepoM MOXET CTaTb TO OOCTOATENLCTBO, YTO B
MapnameHTte ApmeHun B 2008 roay 6bina co3gaHa crneumanbHas
rpynna napnaMmeHTapueB, KOTOpas Ha OCHOBE KaXA0ro peLleHns
KoHcTnTtyumonHoro Cyga paccmaTpmBaeT BOMPOCh BO3MOXHbIX
3aKoHOAATeIbHbIX UBMEHEHNI AN peann3aunm npasBoBbIX NO3u-
umnii KonctutyumorHoro Cyaa. Tonbko B aekabpe 2008r. Ha ocHo-
BE 3aKOHOAATENbHOW MHUUMATUBBLI 3TUX NMapiamMeHTapues Gblin
BHECEHbI CyLLeCTBEHHbIE nonpaskn B CyaebHbli kogekc, B Ko-
[EeKCbl rpaxnaHCKOro v yrosioBHOro  CyAONpPOW3BOACTB, YTO
obecneunsnio BbINOSHEHNE MOCTaHOBAEHUA KOHCTUTYLMOHHOIO
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Cyna non Homepamu 754, 758 n 767. 3tm xe Obino obecneye-
HO HOpMaJibHOEe (YHKLIMOHUPOBAHWE NHCTUTYTA HOBbIX 0OCTOS-
TeNbCTB, OblM YCTAHOBMEHLI HEOOXOAVMBIE rapaHTUM OO0CTYn-
HOCTUN 1 3P PEKTUBHOCTU NMPABOCYOUS.

JOoCTOMHO BHUMaHUSA 1 TO 06CTOATENLCTBO, 4YTO B 2007 roay
rpynna rpaxgaH nHMuumpoBasa NnpoLecc nognepXxkun n obecne-
YeHUs BbINONIHEHUS peweHns KoHCTUTyumMoHHoro Cyaa no 3awm-
Te ux Nnpaea Ha COBCTBEHHOCTb. A 3TO peLleHne KOCHYNOCh NUHTE-
[pecoB TbICSY NIOLEN.

KOHCTUTYUMOHHBIN Cya, pacCMOTPEN TakkXe MHOro Aef OTHO-
CUTENbHO N30MpaTenbHbIX CMOPOB, rAe MHOrMe NpobnemMsl BO3-
MOXHO NMpPeofosieTb TOJIbKO B pe3ynbTare onpefeneHHbIX CUc-
TEMHbIX PedOopM.

MpuBeaeHHbIEe BbIE KOHCTUTYLMOHHbLIE HOPMbl CBUOETESb-
CTBYIOT, 4TO OOHOMN W3 OCHOBHbIX PYHKUMA KOHCTUTYLMOHHOIO
Cyna JomkHo ctaTb o6ecnevyeHne HeNOCPeaCTBEHHO OENCTBYIO-
LMX NpaB YesioBeka n rpaxgaHunHa. B atom nnaHe, kak 66110 oT-
MeyeHo, B ApMeHun Obln CAenaH 3HaYUTENbHbIM LWar Brnepeq,
nocne KOHCTUTyumoHHom pedopmbl 2005 roga. C BHegpeHnem
WHCTUTYTa WHOMBUAYANIbHOW Xanobbl CYLECTBEHHO yraybuncs
NPOLLECC KOHCTUTYLMOHANN3aLUmMm obLLECTBEHHbBIX OTHOLUEHWI, a
KOHCTUTYLMOHHbIE Xasio0bl CTany MOLLHBIM MHCTUTYTOM KOHCTU-
TYLUMOHHON OMarHOCTUKN HaLLEN NPaBOBOW CUCTEMbI.

B T0 Xe BpemM4a npakTmka nokasbiBaeT, 4TO CYLLLEeCTBYET pealsib-
Has onMacHOCTL Aerpagaumy MHCTUTYTa MHANBUAOYaNIbHOW Xasno-
Obl 13-3a HeobecnevyeHnss CUCTEMHOCTU MPU BHEAPEHUM OAHHO-
ro MUHCTUTYTA.

OCHOBHOW NPUYNHON yLLEPOHOCTY NHONBUAYANBHOM Xanobbl B
Hallen cMCTeEME ABNAETCH TO, YTO B ADMEHUN KaxO0e NNLO MOXET
npenctasnTb B KOHCTUTYLMOHHbIA Cya HAMBUAYaNbHYIO Xanoby
TONILKO MO BOMPOCY KOHCTUTYLIMOHHOCTU MPUMEHEHHOIO B OTHO-
LLIEHNWN HEro NoNoXeHUs 3akoHa. OgHaKo Kak NOCTYNNTb B TOM CIy-
yae, KOrga, K npuMepy, KOHCTUTYLIMOHHOE NPaBo YenoBeka nonpa-
HO HE MO NPWYMHE HEKOHCTUTYLMOHHOCTW HOPMbl 3aKOHa, a Mo
NPUYMHE HEMPaBUIbHOIO TOJIKOBAHUA U NMPUMEHEHNSA OaHHOW HOP-
Mbl cyaebHol npakTukon. B npaktnke KoHcTuTyumoHHoro Cyaa
PA MHoro pen, korga Hopmy 3akoHa UCTOJIKOBasl KaccaumoHHbI
Cyn, aKkT KOTOpOro He SIBASieTCs NpPeaMeToM pPacCMOTPEHUS B
KoHcTuTyumoHHomMm Cyae no BONpocy €ro KOHCTUTYLIMOHHOCTH, a
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3TO TOJIKOBAHME He TONbKO CTaHOBUTCH MNPUHYMHOW MOonupaHud
KOHCTUTYLIMOHHBbIX Mpas, HO 1 NpeBpaLwlaeTcyd B UCTOYHMK Npasa.

CucTteMHbIN xapakTep BHEAPEHUS1 UHCTUTYTa UHOVBUAYyalb-
HOW Xanobbl, TEHAEHLUMW PA3BUTUS KOHCTUTYLIMOHHOIO NPaBoCy-
O1sl BO MHOIMX CTpaHax, ocobeHHo B FfepmaHun, ABcTpun, Micna-
HUK, B CcTpaHax BocTto4Houm EBponbl CBMOETENLCTBYIOT O TOM, YTO
06BLEKTOM MHOVBUAYANBLHOW Xanobbl OMKHbLI CTaTb BCE HOPMa-
TUBHbIE aKTbl, B TOM 4YMCJI€ U OKOHYaTesbHble akTbl CyaoB. bes
3TOro HEBO3MOXHO TaKXe NpeonosieTb KOHCTUTYLMOHHO-NPAaBOo-
Bble NPOO6Ebl, KOTOPbIE MOIYT BOCMPOM3BOAUTLCS B MCKaXXEHHOM
¢popme, Korga oHM NPeononeBalnTCsl Ha YypoBHe cyaebHon npak-
TUKN CyooB 0OLLEN IOPUCOVKLNN, OLLEHKA KOHCTUTYLMOHHOCTHU
KOTOPOV BbIBEAEHA 32 PAMKN KOHCTUTYLIMOHHOIO KoHTpong. Oa-
Hako B J@HHOM Ciy4yae HeoOXoaMMO UCXOAMTbL U3 NPUHLMNA ca-
MOOIpPaHMYEHNS, YTOObI KOHCTUTYLIMOHHBIE CyAbl HE CTaNv HOBOWA
WHCTaHLUMEN Cya0B 00LLEN IOPUCANKLMN.

MpakTuka Hawwero KoHcTuTyumMoHHoro Cyaa cBmaeTensCcTByeT
O TOM, 4YTO B ApMEHNU JafibHEeNLIME LWarv no CoOBePLLUEHCTBOBA-
HUIO CUCTEMbI MHONBUAYANBHOM Xanobbl OOMKHbI UCXOAUTb U3
TOr0O OCHOBHOIO MPUHLMNA, YTO BCE akThl, AENCTBUS N 6e3aeii-
CTBMSI KOHCTUTYLMOHHBLIX UHCTUTYTOB AOJ/KHbI CTaTb OOBbEKTOM
KOHCTUTYLIMOHHOIO KOHTPOJIA, @ BCE KOHCTUTYLMOHHbIE MHCTUTY-
Thbl JOJIKHBI UMETb NpaBo obpalleHns B KOHCTUTYUMOHHEIN Cya, B
cooTteeTcTBUU ¢ KOHCTUTYUMENn n 3aKOHOM O KOHCTUTYLUOHHOM
Cyne. 370 9BASETCA CTEPXHEBBLIM HANPaBiEHNEM Pa3BUTUS CUC-
TeMbl KOHCTUTYLIMOHHOIO KOHTPOJIS B €BPONENCKMX CTpaHax 3a
nocnegHne 50-60 net. TONbKO Tak MOXHO rapaHTUPOBAHHO
obecneynTb BEPXOBEHCTBO U NpsiMoe Aelictene KoHCTUTYUuUK.

Bnaropgapto 3a BHMMaHue.
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B. 3opbkuH

lNpeacenarens KoHcTuTyumnoHHoro Cyaa
Poccuiickoi enepavmm

MpaBa yenoBeKa B KOHTEKCTEe rnodanbHOmn
lopucnpyaeHumm

B nekabpe 2008 ropa 4yenosevyectBO oTMeTuno 60-netue
NpuHATUS Bceobulen geknapaumm npae 4esioBeka - MepBoro
YHMBEPCaNbHOr0 MeXAyHapOoAHOro akta, B KOTOPOM rocyaap-
CTBa MMPOBOro coobuiecTBa cornacoBanm, CUCTEMaTM3NPOBAIN
1 NPOBOS3r1acuiiv OCHOBHbIE NpaBa U cBOOOObl, KOTOPbIE AOJIXKHbI
ObITb NPeaoCTaB/EHbl KAXA0MY YEIOBEKY Ha 3eMIE.

CopoepxxaHne npaB 1 cBoboA, NMyTM UX peanusauum n mMexa-
HMU3M 3aLLUTbI 3aHANN NPUOPUTETHOE MecTo B KOHCTUTYUMM Poc-
CUK, 4TO NPSIMO BbITEKAET M3 NOJNIoXXeHUS BceobLuen aeknapaumm
npae 4yenoseka 1948 r. o He0BGXOAMMOCTM obecnevyeHns Toro,
yToObl B KaXAOM roCydapcTBe "MpaBa 4YesloBeka OXPaHsIUCh
BIACTbiO 3aKOHA". DTOT MPUHLUUM KOHCTUTYMPOBAH B KayecTBe
OJHOI N3 OCHOB KOHCTUTYLIMOHHOIO CTPOS Hawlel cTtpaHbl. Cor-
nacHo KoHcTuTyummn 4yenoBek, ero npaea 1 cBob6oabl SBASAIOTCS
BbICLLUENM LLEHHOCTbIO.

O6unei Bceobluen neknapaumm cosnan ¢ 15-netmem npuHs-
T1a KoHctutyumm Poccun.

MaTtHaguatb NeT co aHa NpuHAaTUa KoHcTuTyummn Poccuinckonm
depepaunm MOXHO oxapakTepmn3oBaTb Kak CJIOXHbIA, MPOTUBO-
pe4YnBLIN, a NOPON MyYUTENbHbLIAN MPOLUECC CTaHOBNeHus B Poc-
CUM HOBOW rocyaapCcTBEHHOCTM Ha dOHe rnobdasibHbIX BbI3OBOB U
Yrpo3, ¢ KOTOPbIMU CTOJIKHYIOCb YEIOBEYECTBO.

HecMoTps Ha Bce ncnbiTaHus, CBA3aHHbIE C MOMbITKamMu pac-
Lwatatb LENOCTHOCTb CTPaHbl, BBEPrHYTb €€ B My4MHY 3THUYEC-
KMX, KOHPECCMOHASbHbIX N TEPPUTOPMUATTbHBIX KOH(PIMKTOB, POC-
cuckun pegepanmam BbICTOS N YKPEMNUICS.

OKkoHOMMYeckme noTpsiceHnss aedonta OecAaTUNeTHeEN OaB-




Koucruryuonnoe MPABOCYAMUE - 1(43)°09

HOCTM N HaYaBLUMIACS rMobanbHbIN PUHAHCOBEIN KPU3UC HE CO-
MaJiu 1 He CIOMAT OCHOBY COLManbLHOro rocynapcrea Poccuu.

lMpeononesasd NpPaBoOBON HUTMIU3M, KOPPYMLUMIO, OpPraHn3o-
BaHHYIO MPECTYNHOCTb, a TakXe NpoTuBopeyns B GopMmnposa-
HUM He3aBMcMMoOW cynebHon BnacTn, Poccus npobueaeTcs K pe-
annsauum NpuHLUMNa npasoBoro rocynapcraa.

B cootBetctBUM ¢ KoHcTuTyumen Poccuiickas depepaums
OCHOBaHa Ha NpuHUMNax BEPXOBEHCTBA Nnpasa v iopuanyeckoro
paBeHCTBA, Ha MPU3HaHUK YeNoBeKka, ero npas n ceobopn kak
BbICLLEN LEHHOCTW, Ha NpUHUMNax OeMOKpaTun v pasgeneHnuv
Bnacrten. Tem cambiM rocygapcTtBo BBedeHO B MNoJjie npasa u
OO/KHO [OEeNCcTBOBaTb Kak MNpPaBOMEPHbLIN CcyObekT. He moxeT
ObITb BHEMNPABOBOIO rOCYAaPCTBEHHOIO pe3oHa. KOHCTUTYLMOH-
Hbli Cyn, Bcerga Obii NpoTyB 3TOrO.

VIHTepecChbl NMYHOCTU - 3TO U eCTb MHTEPECHI rocyaapcTea. "He
nvua - ons ydpexaeHunn, a ydpexageHus - gnsa nuy”. B aTom cyTb
NnpasoOBOro rocyapcTaa.

Tam NCTOYHUK CUIbI LUBUIIM30BAHHOIO rocyaapcTsa.

Poccus BHOBb CTAHOBUTCS CUJIbHBIM FOCY4apPCTBOM, CNOCO6-
HbIM 3alMTUTL CeBS N CBOMX cocenen oT Nobbix Gopm arpec-
cun. VIHbIM B COBpPEMEHHOM MMUpPEe POCCUINCKOE rOCYyAapCTBO
OblTb HE MOXEeT. Bce KpynHelwmne MUPOBLIE aHaANUTUYECKME
LEeHTPbI NPEeAPEKALOT, YTO B Bavxaiume gecatunetus mup 6yaet
XUTb B YCNIOBUSX MOCTOAHHOW Yyrpo3bl A0epHON BOWHbI, BO3pac-
TaloLen BEPOATHOCTY BO3HNKHOBEHUS KOHMNVKTOB U3-3a 3HEP-
ropecypcoB, NPoAOBONLCTBUA 1 BOAbI, B YCNIOBUSX CTparternyec-
KOrO COMepHMYeCcTBa, CBA3aHHOIO C TOProB/en, MHBECTULMAMMN,
TEXHNYECKMMUN NHHOBAUVSMU, B YCII0BUSX HeNnpekpallamoLencs
BOEHHOW KOHKYpeHUmn. Ha aTom doHe Teppopuam Bce yalle by-
0EeT BbICTYNaTtb Kak MHCTPYMEHT BeAeHUS HOBbIX GOPM BOWHbLI U
paspeLleHns KOHGANKToB. MNMpu 3TOM, Kak Nokasann codbITns B
Mym6aun, cybbekTbl, MCMOMb3YIOLLME TEPAKTLI, MOIYT OCTaBaTbCS
HEOYEBUOHbLIMU.

He Hafo 6bITb NPOPOKOM, HTOOLI MOHATL, YTO M1AaBHOM KOHCTU-
TYUMOHHOM Npobnemoii Ans rocyaapcTea B 3TUX YCI0BUSX CTa-
HeT pa3peLLeHne NPOTUBOPEUUS MEXAY 0093aHHOCTbLIO rapaHTu-
poBaThb Npaea 1 cBO6OAbI YENOBEKA M rPaXaaHnHa, ¢ 04HOM CTO-
POHbI, 1 HEOOXOOUMOCTLIO 06ecneynBaTb HaUVOHaNbHYO 6e30-
MacHoOCTb - C APYrown.
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)Kn3Hb NokasbiBaeT, 4TO COBPEMEHHOE KOHCTUTYLMVOHHOE
npasocygue cTano TeM YHMBEPCAsbHbIM MPaBOBLIM MEXaHW3-
MOM, KOTOPbIN CAEPXNBAET BCMNJIECK BCEX BUAOB pagukann3ma,
ncxops, C O4HOM CTOPOHbI, U3 NMpUHUMNA COBMI0AEHMS HALMO-
HaNlbHOIrO CyBepeHuTeTa, MOHUMaHUS HauMOHasbHbIX 0COBEH-
HOCTEN, a C APYroi - U3 BLINOSIHEHNSA TEX MEXAYHAaPOAHbIX 065 -
3aTenbCTB, KOTOPbIE CTa/IM COCTABHOWN 4YacTbio MPaBOBOW CUCTE-
Mbl HaUMOHaNbHbLIX FOCYAApPCTB, MOHNMaHUS OBLLHOCTU LUMBUIN-
3aunu. Takon noaxon CBOMCTBEH BCEMY COBPEMEHHOMY KOHCTU-
TYUMOHHOMY NpPaBoCyanio B MUPE.

3aecb BaxHa UHTerpaums ycunmin. Tonbko BMecTe, coobLua,
MOXHO HapalliMBaTb MPOLLECC OTCTauBaHUSA KOHCTUTYLIMOHHbIX
NPUHUMNOB. TN NPUHUMMbI B Pa3HbIX KOHCTUTYLIMOHHbIX CyAax
KOHKPETU3UPYIOTCS MO-pPa3HOMY, HO OHM OLHW U T€ XE B CBOEM
anpe. O6cyxnas obLiee U pasnmMyHoe, Mbl ONpeaensiemM MarmcT-
pasibHbIA NyTb Pa3BUTUS. Ml CBEPHYTL C OBLLLErO NYTU NpaKTUYeC-
K1 HEBO3MOXHO. OBLLmin NnpoLecc Tebs 06s3aTenbHO NOaAXBaTUT
1 NoBefeT Tyaa, kKyaa Hago. OgHomy cyay, U30MPOBaHHOMY OT
CBOWX KOJEr B ApYrux CTpaHax, KpanHe TPyAHO CyLLEeCTBOBAThL U
Tem Bonee pa3BmMBaTLCS B COBPEMEHHOM Mupe. OauH cyg, - 970
BCE PaBHO YTO rocyapCcTBO 3a XeJle3HbIM 3aHABECOM.

CynebHas npakTuka MHOMMX KOHCTUTYLMOHHbIX CYOOB, OCO-
6eHHo B EBpone, 6e3ycnoBHO 06HAPYXMBAET TEHOEHUMIO K KOH-
BEPreHLUMn, NO KpanHeN MEPE B OTHOLLEHWM 3aLLUTLI MPaB Yeso-
BEKa N OCHOBHbIX cBOOO,. B 0CHOBE AaHHOI TEHOEHUMM Nexar,
Kak NpencTaBAsSeTCsl, HECKONbKO OOBbEKTUBHBLIX (AKTOPOB.

Bo-nepBbix, 3T0 0GLLHOCTb UKW 3HAYNTENIBHOE CXOACTBO MHO-
rMx U3 TeX NpaB YesnoBeka M OCHOBHLIX CBOGOS, KOTOPbIE MPOBO3-
rnaweHbl MeXAyHapoaHbIMU (BK/OYasA PErMoHasibHbIE) akTaMm O
npaBax 4enoBeka, C OAHOW CTOPOHbI, 1 COBPEMEHHBIMWN HALMO-
HaJIbHbIMW KOHCTUTYLWMSIMU, C APYrON CTOPOHbLI, U COOTBETCTBEH-
HO 3aLLMLLAI0TCA B CyAeOHOM NpakTMKe KOHCTUTYLMOHHbIX CYA0B.

Bo-BTOpbLIX, 3TO OOLLHOCTb UAW 3HAYUTENLHOE CXOACTBO 06-
LWMX NPMHLMNOB cyaebHoM 3almThl Npas, Haxoasawme oTpaxe-
HMe B OpraHn3aLmm 1 oCyLLLECTBIEHMN COOCTBEHHO KOHCTUTYLIN-
OHHOro0 Cy0NpPOM3BOACTBA BO MHOMMX CTPaHax.

B-TpeTbux, 370 onpeaeneHHoe yHUpuUMpytoLee BANSHME, KO-
TOPOE 0Ka3bIBAOT HA HALMOHABbHYIO NMPAaKTUKY KOHCTUTYLMOHHBIX
CYy[0B MEXAyHapoOHble Ccyabl, MMEIOLIME KOMMETEHLMIO B OTHO-
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LEeHWM Xanob Ha HapyLLeHMe NpaB YeNOBEKA N OCHOBHbLIX CBOOOS,
B YacTHOCTM B EBpone - EBponeickuin cyn no npasam Yenoseka.

HakoHeL, B-4eTBEPTbIX, 9TO AOCTATOYHO aKTUBHO BEAYLLMNIACS,
no KpamHen mepe B EBpone m ctpaHax MoJs0g0N OeMOKpaTun,
0BMEH OMbITOM HaLUWOHANBHOIO0 KOHCTUTYLIMOHHOIO Cy0MnMpom3-
BOACTBA, BK/OYas Cioga U NPOBOAVIMbIE MHOMMMUW CyAaMu UC-
cnepoBaHusa 3apybexHoi cyaebHon NpakTUku.

MoxHO npegnonaratb, 4TO NO MEPE pacLUMPEHNSA KOHTaKTOB
MEXAY PErnoHasnbHbIMM OPraHn3aunsaMmn (rpynnamm) KOHCTUTY-
LMOHHbIX CY0B 1 B3aUMHOI0 000raleHns yxxe permoHanbHbIMu
TPaANLMAMN KOHCTUTYLIMOHHOMO Cyaonpom3soacTea OyayT BO3-
HUKaTb HEeOoOXoAMMbIE MPEANOCHLIIKA O MEeXPErnoHaabHON
KOHBEPreHLMN U, XOTSA Bbl MOKa TOJIbKO MO HEKOTOPLIM Hanpaese-
HUSIM, rnobasnibHOM KOHBEPTreHUUM CyaebHON NPakTUKM KOHCTUTY-
LMOHHbIX cynoB. O6beKTMBHO 3TO ByaeT cnocobcTBOBaThL NOCTa-
HOBKE 1 00CYXOEeHWNI0O BONPOCca 0 BO3MOXHOM ByayLuein rmobanb-
HOW topUCNpyLEHLMM MO NpaBam 4YenoBeka.

HecKonbKO CnoB 0 BO3MOXHOW PO OPraHOB KOHCTUTYLIMOH-
HOro npaBOCyaus B BbICTPaAMBaHUM pPeanbHOr0 COOTHOLUEHUS
KOMMETEHLUNU BHYTPUTOCYAAPCTBEHHbIX N MEXIOCYAAPCTBEHHbIX
CYZ0B MO 0ObIYHBLIM (HE OTHOCALLMMCS K KOMNETEHUNN KOHCTUTY-
LMOHHOro cyna) genam. Tak, B CTpacOyprckom cyne KonmiecTBo
CMNopoB rpaxaaH ¢ Poccuen Bo3pacTaeT, XOTs NponopunoHasib-
HO HaCeneHuo UX TamM He Tak X U MHoro. CBA3aHO 3TO BO MHO-
rOM C TEM, 4YTO MMEIOTCS ONpPeaeneHHble HeaopaboTku B cucTe-
M€ MHCTaHLUMI Cyo0B 00LLEN OPUCOVKLNN, 8 TAKXKE B MEXAHU3ME
BO3MELLEHNS Bpeaa B pesdyfibTaTe HapyLleHUs pa3yMHbIX CPOKOB
npasocyaus, BbisiBNeHHble KOHCTUTYUMOHHBIM Cyaom. U Tenepb,
Nocsie HalLMX PELUEHUNIA, YCUINSA NO YCTPaHEHUIO 3TUX Hegopabo-
TOK BO BHYTPUIrOCy4apCTBEHHOM NPaBOBOM NoAe NpeanpuH1uMa-
I0TCS, N HAOEIOCh, YXXe B 9TOM roay AaayT pes3ynbTarT.

[M0O3TOMY MMEHHO OT CTpaHbl, OT TOro, Kak OHa WUCNONb3yeT
BHYTPEHHME BO3MOXHOCTM NO YAOBNETBOPEHMIO NpaBa rpaxaaH
Ha cyaebHylo 3aluunTy, 3aBUCUT peasibHOe BbiCTpaMBaHWE COOT-
HOLWEHUS MO OObIYHBbIM Aenam Mexay KOMMEeTEHUWel cynos
CTpaHbl U MEeXAyHapoOHOM pucoukumen, npn 6e3ycnoBHON
KOHCTaHTe npas rpaxaaH. A yBuaeTb U CpeacTBaMn KOHCTUTYLIN-
OHHOro NpaBoCyams NPeACTaBUTb Takne BHYTPEHHME BO3MOX-
HOCTU - BO MHOIOM 334343 KOHCTUTYLIMOHHbIX Cy0B.
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Mpeansl n npuHumMnbl Bceobuer aeknapaummn rnpas YenoBeka
U3MEHUNN XapaKTepP MEXAYHaPOAHbLIX OTHOLUEHUA N HANOJHWIN
coAepXaHMeM CTPEMIIEHME YeNOBeYeCTBa K CBOOOAE M K AOCTO-
MHCTBY. HenoBeyecTBO Aaneko NPOABUMHYJIOCHL NO NyTW, NpeaHa-
yepTaHHOMY [leknapaumneinn. BmecTte ¢ Tem B 6opbbe 3a npaBa ye-
JIoBEKA M NPaBO kak TakoBOE MMPOBOE COOOLLECTBO N CYyBEPEH-
Hble rocynapcTBa CTOJIKHYJINCb C HOBbIMUY BbI30BaMU 1 yrpo3amu,
TakMMn KaK HOBble GOPMbl TEPPOPU3MA, PACNPOCTPAHEHME OpY-
XXNA MaCCOBOr0 YHUYTOXEHUSA, pacnofidaHne N yKopeHeHune
TpaHCHaUMOHaNbHbLIX NPECTYMHbIX CETEN, HAPKOOU3HECA, rofos,
N HULLETA, NHDEKLMOHHBIE DONE3HN 1 3KOoNorMyeckas Aerpana-
LMK, MEXITOCYAAPCTBEHHbBIE N BHYTPEHHUE BOOPYXEHHbIE KOHP-
JINKTbI.

10 nekabps 2008 r. Ha TOPXECTBEHHOM MJjieHapHOM 3acepna-
HUn TeHepanbHoli Accambnen OOH, nocssiweHHoM 60-netuio
Bceobuuel geknapaumn npae YenoBeka, B BUAEOMOCNAHUM ero
ydacTHukaMm [eHepasbHbIn cekpeTapb aH v MyH 3aaswun, 4TO
NoAroTOBNEHHAA B NEPUNOL, KPaNHEn paspyxm 1 NNLLEHNIA Nnocne
BTOPOW MMPOBOM BOMHbI M Xonokocta [eknapauys otpaxaer
CTPEMJIEHME YEIOBEYECTBA K NMPOLBETAHNIO, YBAXEHMIO JOCTOUH-
CTBa BCEX U K MVPHOMY COCYLLLECTBOBaAHMIO.

"C Tex nop Mbl NPOWAN AANHHBIA NyTb. O4HAKO peanbHOCTb
3aK/I04aeTCd B TOM, YTO Mbl HE ONpaBfany Haoexa, 3akpenneH-
HbIX B [leknapauuvu, - no KpamnHem mepe, BCe eLle He onpasganmn”,
- OTMEYaeTCs B BUAEOMNOCIaHUN.

Maea OOH obpatnn BHUMaHMe Ha rpybble HapyLleHWs npas
yenoBeka BO BCEM MUPE, a TaKXKe Ha 4YPe3BblYANHYIO HEXBATKY
NPOLOBONLCTBUSA U INMOBGanbHbIN GUHAHCOBLIN KPU3UC, KOTOPbLIE
VMEIOT OrPOMHbIE HEraTMBHbIE MOCNEACTBUA ONS peann3auumn
npas YyenoBeka, BK/o4Yasa npaso Ha pa3BuTume.

Man 'm MyH nogyepkHyn, YTO CErogHs BO MHOIMMX CTpaHax
NPOAOIKAOTCA NOJINTUYECKNE PENPECCUN, TOProBAS JIIOABMU U
aKcniyatauua neten.

[eHepanbHbIN cekpeTapb NPM3Basl BCEX XUTENEN MaHETbl HE
3aKkpbiBaTh rnasa Ha cTpagaHus opyrux - Ha 6egHoCTb, penpec-
CUN N NpUTECHEHUA. "Ha Hac BO3/10XeHa KOJIIEKTMBHAA OTBET-
CTBEHHOCTb - OTBepratb 6e3paanuume. MNpaBa YyenoBeka - Hege-
JIMbIE N B3aMMOCBS3aHHbIE - A0JIKHBI 00 bEANHUTL BECb MUP Ha
OCHOBe conmpapHocTn”, - nogyepkHyn rnasa OOH.
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MHorme akcnepTbl 060CHOBaAHHO NonaratT, HTO MUPOBON PU-
HaHCOBO-3KOHOMWNYECKNIA KPU3NC KparHe HeraTuBHO CKaXeTcs
Ha pasBUTUN BCEX HOBbIX BbI3OBOB U1 yrpo3. [porHosnpyeTtcs rm-
nepysennyeHne NOTOKOB HE3AKOHHbIX MUIPAHTOB U3 cTpaH Ad-
pvku B EBpony. Beab B pe3ynbTaTte Kpusuca nog yrpo3on NosiHo-
ro npekpaweHnsa okasanmcb ryMmaHmTapHble NporpaMmmsl NpoLo-
BOJ/IbCTBEHHOM N MeAMUVHCKOW MOMOLLM rOf0AaloWLNM N XepT-
BaM pervoHasnbHbIX KOHGANKTOB. Tam, rae pacTeT HeneranbHas
Murpauus, Bcerga ysenmiympaeTcs Toprosns alogbmu. MNpuyem, B
YCNOBUAX Kpu3nca 3TOT MNPOLECC MOXET MNPOXOAUTb B CaMbIX
BecyenoBeyHbIX hopmMax.

Kpusnc 6ynet cnocobcTBoBaTb OOOCTPEHUIO BCEX TEPPUTO-
pranbHbIX, MEX3THNYECKMX, MEXKOHDECCUOHANbHBLIX KOHDAUK-
TOB B pernoHax, rae karactpodunyeckn He xsataeT NpoaoBOJlb-
CTBUS M NPECHOM BOAbI.

Cnenctenem kpuanca 6yaoeTt pocT NPecTyrnHOCTU B CTpaHax
EC, CHI n CLLA. O4yeBnaHO, 4TO 4acTb NOOEN, 3a BPEMS 3KOHO-
MUYecKoro GymMa MpuBLIKWNX K ONpeaeneHHOMY YPOBHIO KOM-
dopTa, ByaeT NbiTaTbCH ero CoXpaHnTb, A00bIBasi HegocTaloLlme
ONa 3TOro MarepuanbHble N GUHAHCOBbLIE PECYPCbl HE3aKOHHbI-
Mu cnocobamu.

MupoBoe coobLLECTBO ULLET NyTK BbiIxoAa 13 kpuauca. Mpa-
BUTENLCTBA BCEX CTPaH BblipabaTbiBalOT aHTUKPU3NCHLIE Mepbl. C
NPOrpaMmMHbIM 3asBJIEHUEM MO NPEOAOSIEHMIO NOCIEACTBUN Pn-
HaHCOBO-3KOHOMMYECKOro kpuauca Boictynun lNpe3nageHTt Poc-
cum Omutpuni Megeenes. OH npeanoxun B TOM Ynucne ynopsao-
YNTb U MPUBECTU B CUCTEMY HALIMOHANBbHbBIE U MEXAYHAPOAHbIE
WHCTUTYTbl PENYIMPOBAHNS, YNPOUYNTb NEMMTUMHOCTb 3TUX MHC-
TUTYTOB, NOBLICUTbH NPO3PA4YHOCTb GUHAHCOBOM AEATENLHOCTH,
YKPEMUTb CUCTEMY YNPAaBEHNS PUCKAMMU.

Bo3HukwmMe npobaembl HOCAT MHTEPHALMOHANbHBIN Xapak-
Tep. OHKM TpebyloT pa3paboTkm U BHEAPEHUS HOBbIX "KPUTUYEC-
KNX TEXHONOIMIN" B NOSINTUKE, IKOHOMUKE U B npaBe. IMeHHO ais
peLlleHns aTux npobnem Poccusa npegnaraet n3MeHUTb rnobanb-
HYIO PVHAHCOBYIO apXUTEKTYPY, NepPecMOTpPeTb POJib AENCTBYIO-
LLUNX UHCTUTYTOB U CO34aTb HOBbIE MEXAYHAPOAHbIE UHCTUTYThI U
ajeKkBaTHOe NpPaBOBOE PerynMpoBaHMe Ha OCHOBE rapMOHWU3U-
POBaHHOM CUCTEMbI MEXAYHAPOAHbIX N HALMOHASbHbIX CTaHAAP-
TOB B OEATENBHOCTUN YYAaCTHUKOB (PUHAHCOBBIX PbIHKOB.
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CTpounTenbCcTBO HOBOM (DMHAHCOBOW apXUTEKTypbl NoTpedyeT
NPUHLUUNNANBHO HOBbIX MEXAYHapPOOHbIX U HAaLMOHAalbHbIX Mpa-
BOBbIX PELUEHWUIM, MHOTUE N3 HUX MOTYT B OOLLLECTBEHHOM MHEHUW
BbIMA4ETb HENOMNYNAPHBIMN.

MoTpebyeTcs 1 HOBLINM B3rns4 HA MHOTME NPUBbLIYHLIE NPaBO-
Bble Y 3KOHOMUYECKME KaTeropmnu ¢ no3uumin 3aLlLmTel Npas 4eso-
Beka.

MwnpoBori GUHAHCOBO-3KOHOMUYECKNI KPU3UC, €CNUN Eero
paccmaTtpuBaTb C TOYKN 3PEHUA 3KOHOMUCTA, Mpexae BCero -
pes3ynbTar HapyLleHna 3aKkOHOB 3KOHOMUKW. BmecTe ¢ Tem aToT
KpPU3nuc CBUAETENbLCTBYET O Aedopmaumv NpUHUUNOB Mpasa,
VMEeIoLLEN MECTO Kak B 3aKOHO4ATENbCTBE, PEryNMpyoLeM 3KO-
HOMUWKY, TaKk M B COOTBETCTBYIOLLEN MNPaBONPUMEHUTENLHOM
npakTrke B GUHAHCOBO-3KOHOMUYECKoW cdepe. Npexae Bcero,
peyb MOET O HeadekBaTHOW peanu3aumm GOpManbHOro pPaBeH-
cTBa (M1 NPaBOBOW CNPaBeiIMBOCTU) N BbITEKAKOLWENO U3 HEro
IOPUONYECKOrO 3KBMBAJIEHTA KaK YHMBEPCallbHbIX MMNEPaTUBOB
npasa. l[locnepoBartenbHasg peann3auus 3TUX YHUBEpPCasbHbIX
PErynsTUBHbIX NPUHLMNOB NpuaaeT cobCTBEHHO MpPaBOBOM Xa-
pakTep 3KOHOMUKE.

OuyeBnaHO, 3aKOHOAATENV HE CMOIIM NPeayCMOTPEeTb HaAe-
xalme ropuguyeckme GopMbl (BKIIKOYAA U MEPbI OTBETCTBEHHOC-
W), paccynTaHHbIE Ha Takue Kpn3ucel. B cBoto ouepenpb, noanTum-
KN, 3KOHOMMUCTbI N IOPUCTbI HE MPOABUAN AOSIKHOIO Npodeccuo-
HanMama, 4Tobbl CBOEBPEMEHHO MPEAYCMOTPETL N NpenoTepa-
TUTb HblHELWHWIA Kpn3nc. C 1opnanyeckom TOUKN 3peHNs, pearb-
Has yrpo3a GUHaAHCOBO-3KOHOMUYECKOM NaHOeMUKn - pesynbTtar
pa3nmMyHoOro poaa OTK/IOHEHM OT NPUHUMNA BEPXOBEHCTBA Npa-
Ba B 9KOHOMWKE, B paMKax OTAeJIbHbIX FOCYAapcTB 1 Ha rnobanb-
HOM ypOBHE. ITO U HE3hdEKTUBHBIE HOPMATMBHbLIE NPAaBOBbLIE
aKTbl, 1 HENPOMECCMOHalbHbIE U HEMNPABOMEPHbLIE AENCTBUS YN-
HOBHWKOB, OOJPKHOCTHbLIX NIUL, 1 KOpNopaunin, BKIO4Yasd COMHU-
TeNbHblE N HE3aKOHHbIE GUHAHCOBLIE NMMPaMnabl - KaK BHYTPUrO-
Cy0apCTBEHHbIE, TaK M TpaHCHauuoHanbHble. Bce aTo BMecTe
B34TOE MNPUBENO K HeagekBaTHOW KOHKpeTM3auuu npaBOBbIX
NPUHUUMNOB NPUMEHUTENIBHO K Cdepe peryimpoBaHus CcoBpe-
MEHHOW 9KOHOMWKW 1 (PUHAHCOB, K AedopmMaummn npae 1 0b6s3aH-
HOCTEN CYOLEKTOB 3KOHOMMUYECKMX OTHOLLIEHMIA, BKJIOYasi rocy-
JapcTea n MexayHapoaHble GUHAHCOBbLIE NHCTUTYTHI.
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OcobeHHO cepbe3Hble NpobdieMbl MOTyT BO3HUKHYTb B cdepe
obecneyeHuns coumanbHO-3KOHOMUYECKMX Npas rpaxaaH. B yc-
JIOBUSAIX KpU3nca NpakTUH4eckn HEBO3MOXHO oOecrneymTb Mnoso-
XeHune, Korga Bce KaTteropmm rpaxaaH, Bce C/iou HaceneHus 6y-
OYT YOOBJIETBOPEHLI TEMU WU UHBIMW NOJIMTUKO-3KOHOMUYECKM-
MW PELUEHNSMU NPaBUTENLCTB. BaxHo, 4ToObl rocyaapcTBo
obecneurBano pas3yMHblii 6anaHCc 1 Copa3MepHOCTb Mexay pe-
LEHMSIMU, MPUHMMAEMbIMU B LLENSIX BbIXO4a U3 Kpuanca n ctabu-
nm3aunm GUHAHCOB Y SKOHOMUKW, N PYyHAAMEHTAsNbHBIMW NPaBa-
MU 1 cBoboaMm rpaxaaH, 3akpensieHHblMn BO Bceobluen aek-
JNlapaumm npae YenoBeka W HaumoHasbHbIX KOHCTUTYLMSIX.

Kpnanc obHaxmn Takke HEeCOCTOATENbHOCTb KJ1IaCCUYECKOWN
nmbepanbHOM JOKTPUHBI MpaBa kak Takoro GopMasibHOrO paBeH-
CTBa (PaBEHCTBO MeXAy AesHNEM U BO3OASIHUEM nepen eanHON
Onsi Bcex HoOpMoW cBoboahbl), KOTOpoe B cdepe coumanbHbIX OT-
HOLLIEHMIN HE NpeAnofaraeT kakoro-n11Mbo co6CTBEHHO NPaBOBOro
KOPPEKTUPOBAHMS C YYHETOM COLMANbHBIX 1 BUONOrMYEeCcKnX pas-
nnunii nlofen kak cyobekToB npasa. C 9ToM JOKTPUMHOW CBSI3aHO
npeacTaBfeHne O TOM, YTO coumasbHble MpaBa He SIBASOTCS
npaBamMun B CTPOrOM CMbICJ/IE U 4TO coumanbHas noamTuka - aT1o
Wb Ucxoasias n3 nomMTn4eckon uenecoodbpasHocT bnarot-
BOPUTENIbHOCTb M BCNOMOLLLECTBOBaHWE 6e4HbIM CO CTOPOHbI MO-
cyoapcTBa 3a cHeT boraTblx.

Mexny Tem ¢opmanbHoe paBeHCTBO B €ro AByX acrekrax -
KaK cnpaBensiMBOCTW ypaBHUBAIOLLEN U CNPaBeaIMBOCTU pacn-
penensoLwen - norMdeckn npegnonaraet npeofosieHne Ucxon-
HOro akTM4eCcKoro HepaBeHCTBa MyTeM CO34aHUsi pPaBeHCTBa
CTapTOBbIX BO3MOXHOCTEN B MCMOSIb30BaHUN Npas 1 ceobof,. 91a
naes sce 60s51ee HAXoOOUT MOHMMaAHWE B YCIOBUSIX COBPEMEHHbIX
rno6asbHbIX NPOLLECCOB, KOrAa CTaso ICHO, YTO TPAAMLMNOHHBIE -
rpaxxgaHckme U NoNNTUYECKUE - Npasa YenoBeka HeLOCTaTOUHbI
O peanusaummn ero cnocobHOCTEN Kak pa3yMHOro CyLLLECTBa,
obnagatolero ceobo40l Boun.

Mo cmMbicny poccuinckon KoHCTUTyuum, coumasnbHasa noanTm-
Ka, OCHOBaHHas Ha NpUHUMNE COLUMANbLHOrO rocyaapcTea, - 3To
He NMPON3BOJIbHAs MO CBOEW Npupoae GnaroTBopuTeNnbHas nes-
TENbHOCTb, ABUXMMAsi HPABCTBEHHbLIM YYBCTBOM COCTPaAaHus K
COLMaNbHO HE3ALMLLEHHBIM CMOSAM. OTO KOHCTUTYLMOHHO-MNpa-
BoBasi 0653aHHOCTb rOCy[apcTBa rapaHTMpoBaTh U 3awWwmatb
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coumasnbHble nNpaBa B Ka4eCTBE OCHOBHbIX W HEOTHYYXAAEMbIX
npas Ha OCHOBE MNPaBOBOW CNPaBed/INBOCTU (TaK Ha3biBaeMOW
pacnpegensiowuen nnm nponopunoHasbHON cnpaseanjiBoCTu),
npeanonaralLLelii NpaBoByo BCEOOLLHOCTb N dopManbHoe pa-
BEHCTBO.

Mcxoos na atoro, obLecTBo (B nuvue rocygapcrea) ¢ no-
MOLLbIO COOTBETCTBYIOLWMX KOMMEHCATOPHbLIX MEXaHWU3MOB
obecneunBaeT Hanbonee cnabbiM YfeHaM pPaBeHCTBO CTapTO-
BbIX BO3MOXHOCTEN B peanu3auum OCHOBHbIX NMpaB 1 cBoboa,.
JaHHaa pedarenbHoCTb, npeanonaraiowas Takke BO3MOXHOCTb
3aKOHO4AaTe/IbHOro orpaHn4yeHnst 6onee CubHbIX CyObLEKTOB (B
TOM 4Yucne NocCpPeacTBOM HaNOrOBbIX NHCTPYMEHTOB), HE O0MX-
Ha 6bITb NPOM3BOJILHOMN N NPOAVNKTOBAHHOM NULLL COOBPaXeHN-
AMU  MNONMUTUYECKON Lenecoobpa3HOCTM WAM MOPasbHbIM
4YyBCTBOM COCTPafaHus U B3auMOMNOMOLLM. ITO MO3BOASIET HA
OCHOBE NpuHUUNa IPUONYECKOro PaBeHCTBa, KOHKpeTn3npye-
MOro B CoAepXaHn1 NpaBOBOro PEryinpoBaHng Ha KaXaoM HO-
BOM MCTOPMYECKOM 3Tane pasBUTUA C Y4E€TOM BO3MOXHOCTEN
yenoBe4YeCcTBa, NOCPEACTBOM COOTBETCTBYIOLLMX KOMIMEHCATOP-
HbIX MEXAHNU3MOB KOPPEKTMPOBATb MCXOAHOE (hakTU4eckoe He-
pPaBEHCTBO M cO34aBaTth ANS coumanbHO U BMosnornyeckn cna-
ObiXx CyObLEKTOB PaBEHCTBO CTAPTOBLIX BO3MOXHOCTEN B M0OJ1b30-
BaHUW NpaBamu. NHavye npemmyLLecTBo 6onee "CunbHbIX" BO3-
pacTaeT He BcieacTBme COBCTBEHHLIX YCUNUIA 1 NPEANpUMMYN-
BOCTW, TanaHTa v 3acinyr, a 3a CY4eT JOCTaBLUMXCA UM PecypcoB
(addekT "HakonneHHoro npeumyulecTea”). Tem cambiM UCKa-
XaeTcHa LENCTBUTESIbHBIA CMbICT U pacrnpenensiowein cnpase.-
NIMBOCTU, 1 CNPaBEANMBOCTN YPABHUBAIOLLEN, T.€. I0PNANYECKO-
ro paBeHCTBa B LLE/IOM KaKk OCHOBHOIO MpuHLMna BCero npaso-
BOro perynmpoBaHus. B pe3ynbTaTe 06LiecTBo nonagaet B "No-
BYLLKY HepaBeHCTBa". Takoe peryimpoBaHMe He rapaHTmpyet
3P PEKTUBHYIO 3aLLUNTY NHTEPECOB JIIOAEN M HECNOCOBHO obec-
NeYNTb BbXMBAHWE U PA3BUTME LUBUAN3ALUN.

HblHE KOHCTUTYUMOHHO-NMpaBoOBas OOKTPMHA M NpakTmka
Npu3BaHbl 06ecneynTb NCTONKOBAHNE U peanm3auunio NpuHumMna
IOPUONYECKOrO pPaBeHCTBa NPUMEHUTENBLHO K cdepe coumalb-
HbIX MPaB N NX COOEPXaHUIO C Y4ETOM KOHKPETHbIX COLManbHbIX
YCNOBUiA, BbISOBOB U Yrpo3.

OTa 3apadva CTouT U nepen KOHCTUTYLMOHHBIM NPaBoCyaNEM.
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McTonkoBaHme NosioXeHnn O counasnbHOM rocynapcree, O
IOPUOVNYECKOM PABEHCTBE U CNpaBenIMBOCTU (B €e ABYX UnocTa-
cax - "ypaBHuMBaOLWeEN" 1 "pacnpenendiowen’) B perynmposa-
HUM, obecneyeHUn N 3almTe CouMalibHbIX NPaB MO3BOJUIIO
KoHcTtutyumonHomy Cyny Poccum BeipaboTaTe NpaBoBbIE NO3K-
LU, UMEIoLLME CYLLLIEeCTBEHHOE 3HaYeHWe /19 3aKOHO4aTelbHOro
perynmpoBaHns 0OLLLECTBEHHBLIX OTHOLLIEHNN B chepe coumanb-
HOW 3aLlUNTbl N NPOBEAEHUS €ONHOW COLUMATBHOM NOJUTUKN.

OcTtpoTa cobbiTuiA NpeponpenenseTr NPUMEHEHNe afekBaT-
HbIX NPaBOBbIX METOA0B U [OKA3bIBAET HECOCTOATENIbHOCTL HOpP-
MaJINCTUYECKOW (KOPEHSILLENCS B IOPUONYECKOM NO3UTUBU3ME)
TPakTOBKW Mpasa, B KOTOPOM MpaBO OTOXAECTBNAETCA C 3aKO-
HOM. Kak nokasbiBaeT UCTOPUYECKNI OMbIT, HA NPaKTUKe 3TO NO-
poxaaet ybexaeHue, 6yato nioboe noseneHne Bnactu, obne-
YyeHHOe B pOpMY 3aKoHa, CTaHOBUTCH NpaBoM. B perynnposaHum
9KOHOMWKM Takoe NpeHebpexeHne nNpuHUMnamMun npaea npuBo-
ONT K BONIIOHTaApM3Mmy.

B nepuog kpusuca ctann o4eBuaHbl U3OEPXKKN OOKTPUH N UX
nocneacTeuvs B NpodeCcCMOoHaNbHOM AeATENbHOCTU, TPAKTYIOLMNX
npaBo Kak "4nCTyo" HOpMy B OTPbIBE OT €€ COOEPXaHUA U He
Yy4nTbIBAIOLLMX B3AaUMOCBA3b IOPUCTIPYAEHLUUN U SKOHOMUKM Kak
NpUKNagHbIX HayK, 4TO MO CYLLECTBY BeAET K UrHOPUPOBAHUIO
CUCTEMHOI0 Nnoaxoga Kak MeTogosiorM4ecko OCHOBbI Npogec-
CuOoHanmMama.

EcTb npodeccuoHanbHble pamMku, KOTOpble Hago yBaxarb.
Bbixon 3a Takme pamku - ntobumoe 3aHATne auneTanTa. MNpodec-
cuoHan - 6yab TO 3KOHOMUCT WM I0PUCT - OTBEPraeT AWJIETaH-
TU3M N LEHUT BbICOKYID NPOPECCMOHANBHYIO KOMMETEHTHOCTb.
Ho npencraBsum cebe, 4TO HAYMHAETCS U3BEPXEHNE ByfkaHa. A
Bbl XmBeTe B [lomnee, TO eCTb NPSIMO NO4, 3TUM BY/NKaHOM. Bbl
YyBCTBYETE TOIHKM 3EMNIETPSICEHUS U MOHUMAETE, HYTO HEYTO 3a-
neBaeT Bally JIMYHYo cyab0y, cyabby Ballero nobrmoro ropoaa.
Bbl 06ecnokoeHo crnpalumpaeTe, 4TO 3TO. A BaMm oTBevaloT: "3T10
BaC He kacaeTcs - npodeccuoHanbHas npobnemMa HaxoouTcs B
KOMMNETEHLMN BYJIKAHONOrOB".

EcTb MmpoBble npoLecchl, obnagaioLwme onpeaeneHHon an-
HaMWKOMN.

MOXHO roBOpPUTb, YTO 3TU MPOLECCHI UMKINYHbI, U ONUCHI-
BaTb KOHKPETHbIE LMKIbl. KTO-TO cYMTaEeT, 4To BCe pa3BmBaeTCcs
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TOJIbKO MO 3aKOHY UMKIIOB. A KTO-TO (& MOXHO BEPUTb) BEPUT B
BEJINKYIO HOBU3HY, MPUHOCUMYIO UICTOPUEN. JINYHO S CKJIOHSAIOCH
KO BTOPOW Bepcunm C ee BEPOW B MPOBO3BECTME N UCTUHY. U
VIMEHHO 3Ty BEPCUIO A CHMTAIO0 N HAYYHO LOCTOBEPHOWN, U OTBEYa-
IOLLEN YyBCTBY BEJINKOW Npasibl, CBOMCTBEHHOMY YENIOBEKY Be-
pytoLemy.

Ho kakoBbI 6bl HX ObIIM MPOLLECCHI - OHW NPEANOAralT HEKNIA
pUTM, B KOTOPOM CMOKOACTBUE CMeHsSIeTCst 6ECMOKONCTBOM, CTa-
OUNBHOCTL - NOTPSICEHUSIMU. Benuvkas kutanckas MyapocTb rna-
cuT: "He pait 60or XuTb B arnoxy nepemen”. Ho y kaxgoro ceoe
BpemMd. VI KOMy-TO npegHa4yepTaHO XUTb B 3MOXy NepemMeH, "B
MUWHYTbI POKOBbLIE", KaK rOBOPWI BEINKNIA PYCCKUIA MO3T U NOSN-
Tnyecknin peatens Genop TiOTYEB.

Onoxa CcTabuNbHOCTU XxapakTepu3yeTcs OnpeneneHHbIMU
pasrpaHnyeHnsMmn Mexny npeporatMsamMm Tex WK MHbIX MpPo-
deccuin. HectabunbHOCTb Xe, He OTMEHSIt CaMOoro pasrpaHuye-
HU4, NpuaaeT eMy COBEPLUEHHO OPYron Xxapakrep.

OpucnpyaeHuMs anoxm HeCTabUNLHOCTU U IOPUCTIPYAEHLMS
3noxm cTabuNbHOCTM MO-pa3HOMYy MNOAXOAAT K npobneme npo-
deccrnoHanbHon KomneTeHuun. KOpucT, cnegsawmi 3a NPaBoBbI-
MK HopMamu, coblogaeMbiMn B OCTPOI dase Toro Uinn MHOro
nepexogHoro npouecca, nepecrtas otaaBaTb cebe oTYET B TOM,
4YTO OH MMEET AeNo C onpefeneHHbIM NPOoLEeCCOM, NepecTaHeT
ObITb IOPUCTOM. VI CTAHET HUKYEMHBLIM, HUKOMY HE HY>XHbIM OYyK-
BOEAOM, He CNOCOBHBLIM MOMOYb IOASM PeLnTb Ux NpPobaemMsl,
CMArYnTb NOTPSACEHUA, 3aKNACTb XaocC, MnoracuTb AyX pacnpwu,
BOCMblNABLUEN B YENOBEYECKNX YMaxX 1 cepauax. 30eCb HEBOJIb-
HO BCMbIBaeT 06pas "urpbl B Grcep” kak AOBEAEHHLIN OO MPO-
Tecka cnocob XM3HU KacTbl padUHUPOBAHHbLIX NpodeccrnoHa-
J10B, CO3aHHbIN B U3BECTHOM pOMaHe XepmaHa Xecce.

Mo>HO IoOUTb NPaBo N Aaxe NOKJOHATLCS eMy. Ho Hukoraa
Henb3s 3abblBaTb, YTO HE YEI0BEK AN NpaBa, a NpaBo AJ1s Yeno-
Beka. Ecnn B Mnpe npoTekatoT OCTpble NPOLECCHI, TO HaLl NOAXO.A,
K NpaBoOBbIM HOPMaM W MPaBOBbIM MeXaHU3MaM OOJIXEH, KaKk MN-
HYMYM, Y4MTbIBATb 3TU NPOLECCHI, Npeanoiarad, YTo OHN ABNSAI0T-
CSl KOHTEKCTOM [OJ/191 HawWero 3aKOHOLAaTEesIbHOro OENCTBUA. A Kak
MakCUMYyM - BKJIIO4aTb CaM NPOLECC B ANaNeKTUKy OCYLLEeCTBNsAe-
Oro 3aKOHOTBOpYeCTBa.

Ho n B TOM, 1 B Apyrom criyd4ae Hago noHMmarb npouecc. U
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€eCc/n gaxe 3TOT NPOLLECC 3anyLeH MexaHu3amamu, KOTopble Ha-
XOOATCA 3a paMmkamMuy TBOen NPodeCCNOHAbHOM KOMMNETEHLUN,
Tbl HE MOXELUb HE 3KCTPanonMpoBaTb CBOIO KOMMETEHUUIO Ha
NPOLLECCHI, KOTOPbIE TPEBYIOT OT TEOS HOBOIrO NOHMMaHWS. A 3Ha-
4uT, B KAKOM-TO CMbICSie TEOS NPOdECCMOHANBHO HAYNHAIOT UH-
TepecosaTtb N 3TV CaMble MEXaHU3Mbl, BCEraa kasaBLUnecs Yyx-
ObIMU 1 fanekumu.

Ta HecTabuNbHOCTb, B KOTOPOW HaM NPEACTOUT BEPLUUTL Npa-
BOBble AedAHUSA, NOPOXAEHA MUPOBLIM PUHAHCOBbLIM KPU3NCOM.
Ero anta - HeCTabUbLHOCTb - YK€ BHOCUT NOMNPaBKy B HaLle Npo-
deccuroHansLHoe caMOo4yBCTBME, XapakTep Noaxoaa, TUM NHCTPY-
MEHTasIbHOCTU, HIDAHCMPOBKY U nNpovee. Ho He Bynem 3aberatb
Bnepen 1 BCEero Jivb CBEPUM Yachkl B YC/IOBUAX, KOrAa OHU CTa-
I 1 BbICTPEE, N TPEBOXHEE TUKATb.

Y10 nokasbiBalOT 3TN Yackl? M rae cenyac NnpoxoauT pasym-
Has N GyHKUMOHaNIbHO 0O0OCHOBaHHas rpaHuua Mmexay npodec-
CUOHaJIbHBIM 1 YETOBEYECKMM, MOHATUIAHBIM N OOLLLECUCTEMHbIM,
4aCTHbLIM 1 OOLLMM, KOPNOPaTUBHLIM U MUPOBO33PEHYECKNUM?

MwnpoBoi GrHaHCOBLIN KPU3NC, MOTPACLUUIA MUP, YXKE Ha3BaH
KPU3nCoM O0BEPUS.

B npsiMmom 1 BykBanibHOM CMbICJIE CNOBA peyb UAET O JOBEPUN
BKJIa4uMka K 6aHKy, rae oH pasmeltaeTt geHbrn. Hu ogmH 6aHkmp
HE MOXEeT BECTW [0 B YCNOBUAX, KOrAa KaXabli ero BKiIag4mnk
NpuOeXmnT K HEMY U OAHOMOMEHTHO NOTPebyeT oTAATb OEHbIN.
Ho ecnu pacnpocTpaHnTb cnyx (MycTb 1 aBCOMOTHO JIXUBbLIN, HO
yb6eamnTenbHblii), 4To 6aHK 3aBTpa JIONHET, TO NpnberyT 3abupaTtb
CBOW AeHbIM cpady Bce BkNagunku. M torga 6aHk o6a3aTenbHo
nonHeT. TakoBa 6ykBabHOCTL Kpmauca. Ho Bpsig, v Mbl MOXEM
OrpaHnYnTLCS Takon GykeanucTukoin. K yemy nogopsaHo LoBe-
pue? N He nmeem M Mbl OeNO C cuTyaumei, korga cnabolii Ha-
YyasbHbIA NMMYSLC NOAPbLIBA AOBEPMS KO BCEMY Ha cBeTe 0bep-
HYJCS 1 NOAPLIBOM A0OBEPUS K GUHAHCOBBLIM UHCTUTYTaM?

Mobannzauus nodyauna Hac K opuanyeckm Gopmann3oBaH-
HOMY JOBEPMUIO.

[0e-TO Ha ApYroM KOHLEe CBeTa HEU3BECTHbIE HaM JIIOAW Bbl-
nyckawT akumm. Ho ecTb peiATMHIoBble areHTcTBa, KOTopble 0651-
3aHbl 0O6bEKTUBHO OLLEHUTb 3TW aKLMW.

A Mbl 0693aHbl JOBEPSATL PENTUHIOBLIM areHTcTBam. Mbl He
3HaeM Naen, BbllMycKalowyx akuym. He 3Haem 1x 4enoBeyeckmx
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1 NpodeCccroHanbHbIX Ka4eCTB. HO Mbl BEPUM, YTO €CTb MHCTaH-
LMs, KOTOpas 3TO BCE 3HAET U C HAMW STUM 3HAHUEM NOAENUTCS.
OTa Bepa co3gaeT rnobasibHylo MHTErpauunio. YenoBek HaYnMHaeT
oulyliaTte cedbs cBOMM B Nt0OOM ToUke 3eMHOro wapa. Mup onac-
HbIM 06pa3oM YHUDULMPYETCSH, HO OH OAHOBPEMEHHO 1 paHTac-
TUYECKN paclumpsieTcsi, obeLlas XMBYLLUMM B HEM COBEPLUEHHO
HOBblE BO3MOXHOCTN.

NoTomM oka3blBaeTCs, 4TO BEPUTb PENTUHIOBBLIM areHTCTBam
Henb3s. YeMy HaunHaeT AOBEPATb YenoBek? TOMy, HTO OH 3HaeT
Nn4HO. CBOMM 3HAKOMbIM, APY3bSM, CBOEN peasibHOCTH, KOTopas
TYT Xe "CxnonbiBaeTcd”, NnpespaLLascb U3 YyTb JIN HE BCEMUPHOWN
B Y3KOPErnoHasbHyo. [eno y>xe He B TOM, 4TO Takon-To BaHK No
TakMM-TO abCTPaKTHLIM OLEHKaM SIBASIETCS HaUy4LIUM. A B TOM,
YTO B MasIEHBKOM U Aaneko He Haunydwem 6aHke paboTaeT TBOM
3HAKOMBbI, KOTOPOro Thl 3HaELb, Kak 06ayniaeHHoro. Huiemy
dopmanbHOMY A0BEPATh HENB35. MOXHO AOBEPSTh TO/IbKO KOHK-
peTHOMY.

®urHaHcoBbI KPpU3UC yOeaun Tex, KTo BEpPUS B MPOCTOTY U
OAHOHaNpPaBiEeHHOCTb rnobanmaaummn, YTo BCe He Tak MPOCTO U
He Tak ogHO3Ha4yHo. byneT kpaitHe npnckopbHo, ecnu, pasoya-
poBaBLUNCL B nNponucax rnodanusaunmn (pruHaHCOBOM, OpUaN-
YeCKOM M HE TOJIbLKO), YeNIOBEYECTBO OTKAXETCH OT UOEN CXOX-
heHus, cuMmdoHnn, B3anMmooboralieHms, ecim Mup CHOBa Hau-
HYT B pe3ynbTaTe pacTackmBaTb MO OYEHb MANEHbKUM U 3aTX-
NbIM KBapTupam.

Ho ecnn mMbl He NoriMeM MpoLEece, To 3TO 0653aTeNbHO Npoun-
30MaeT. N 065a3aTenbHO CKaXXeTCsl Ha BCEM, HYTO KacaeTcs npasa.

MpaBo - He KOCHOE MOHOJINTHOE Lienoe, CNOCOOHOE CyLLECT-
BOBAaTb B KAYECTBE HEU3MEHSIEMOM AaHHOCTW. [1paBo - 9T0 XunBag
CBEPXCNOXHasa CUCTEMA, YYBCTBUTENbHASA K KyNbType N penuruu,
K MOINTUKE U 3KOHOMUKE, K COLUANBbHOM XU3HN N TEXHUYECKOMY
nporpeccy. Jllo6oe apyroe NnoHMMaHve npaea NpeBpaLlaeT Hac,
OTBEYAKLLNX 32 YeNI0BEYECKOEe AOBEPME K JAHHOMY UHCTUTYTY, -
B JOrMaTUYECKUX XPELLOB, HE CMOCOBOHbLIX XPaHMTb OFOHb B MOTYX-
LWINX, MEPTBbIX CBETUSIbHUKAX.

ByneTt rnobanusaums pas3BuBaTbCa panblle - BCe Oonblue
KOHCTUTYLMOHHOE MU BCE HaUMOHaNbHOE MPaBO OKaXeTcHd Mnpo-
OYyKTOM CUHTE3a C NpaBOM BCEYENoBEYECKUM. PyxHeT rnobanm-
3aumsl: YacTHoe BO306adaeT Hag oOLWMM, HauMoHaslbHOE Haf
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obLieyenoBeyeckmmM. PaHblue nnv nosxe ato opopMUTCS B CO-
BEPLUEHHO APYrY0 CUCTEMY MEXAYHAPOOHbIX MHCTUTYTOB, K Ye-
MY Hac yxe npu3biBatoT, roopsi 06 apxaniHoctn OOH n Heobxo-
OVMMOCTM OpraHusaumm Myupa no NnpuHuuny BeHckoro koHrpecca.

BHuMaTenbHoe HabnaeHne 3a 3TMMM Npu3biBamMn U anenns-
umamun K "Realpolitic” He MmoxeT He Bneyatndartb. He MoxeT oHO U
He yBA3blBATbCH B HALLUEM CO3HAHUM C KPU3UCOM AOBEPUS KO
BCEM U1 BCSl, MOPOAMBLLEM B UTOre KOHKPETHbIN KPU3NC JOBEPUS
K ¢duHaHcaM. HYenoseyeckuin MUpP YCTPOEH HaMHOIo CJIOXHee,
4yeM 3TO Ka3asnoCh NOAAM, CHUTABLUUM, YTO AEHbIM OKaXyTCs Me-
PWUIOM BCEr0, OKOHYATENbHLIM PErYNSTOPOM, 3KBUBAJIEHTOM 006-
LLEMMNPOBOW BNacCTU.

AnaH 'puHCNEH nokaancya nepen MMpPoOM B TOM, YTO OH Npey-
BENNYMBAS 3HAYEHNE PbIHOYHBIX PErYNSATOPOB. HO novyemy He ka-
loTCsl Te, KTO roBopusl 06 anbTepHaTUBHOW YMNPOLLEHHON rnoba-
nmn3aumun, KoTopas B UTOre OTMEHUT PasHULY MEXAY e ANHUYHbIM,
0COOEHHBLIM 1 BCEOOLLMM, NTEXALLYIO Kak B OCHOBE HalLEel KyfbTy-
pbl B LLENIOM, TaK 1 B 0CHOBe dunocodum npasa? A Beab UMEHHO
¢punocodus Nnpaea, 410 Obl TO TaM HU FOBOPWIIN, ABASIETCS MUPO-
BO33PEHYECKON M B 3TOM CMbIC/IE CTPATErMYeCKON AOKTPUHOM
BCeW 10puanYeCcKomn npakTmnkm!

JIn60o - nnbo... JInbo Mbl OTKaxemcs OT rnobanmsaumm BoooLLEe.

OTkaxemcsa Bcepbe3 U Hagonro. M yto torga? Pasee Ttoroa
pyHOaMeHTanbHeNnWnM 06pa3oM He N3MEHATCS NpPaBOBbIE HOP-
Mbl, HE MEPECTPOUTCSH B KOPHE Mepapxms 0OLLLEYENOBEYECKOIO
(TO ecTb BCeobLUEro) U HauMoHanbHOro (To ecTb 0COOEHHOro)?
PasBe npu aTton TpaHchopMaunm He oKaxeTcs 3a4eT Hamsuay-
YM Kak eanHn4Hoe? Ho 3TO Xe He MOXET He MPOn30nTu B pac-
cMaTp1BaeMOM NPUCKOPOHOM criyyae.

JoBenem [0 KOHLA NOrvky Tex, KTo npu3biBaeT K BeHckomy
KOHrpeccy, 1 cnpocum ceds: Nnpu 4em TyT, B 3TOM NPUCKOPOHOM
M NoKa elle He B3sIBLUEM HacC 3a ropJio CLueHapuum, npasa 4eno-
Beka n geknapaunm OOH Boo6uie? Ecnn Bo3obnanaeT BeHcknii
KOHIPECC, TO PYXHET HE TOJIbKO rnobanusaums, He TOJIbKO Cy-
LWEeCTBYIOWME UHCTUTYTbI, HO N MEeXAyHapoaHoe npaso. A To,
4YTO BO3HMKHET BMECTO Hero, 6yaeT Ka4eCTBEHHO MHbIM. Ecnu
X€ 9TO Ka4EeCTBEHHOE U3MEHEHME 3an034aeT, TO Ha pynHax no-
JOPBaHHONO MMPOBOIO AOBEPUS BO3061aAaeT 3BEPMHOE NPaBo
CUJIbHOTO CO BCEMU KaTacTpodUYeCKMMmn nocneacTBUIMN.
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Ho B yem anbTepHaTMBa B yCNOBUSAX cnydmsLLeroca? Beap He
B TOM Xe, 4TOObl OTMaxmBaTbCs OT NOTPSACEHWIA, HanacTemn, no-
POXOEHHbIX HEAOBEPUEM, KOTOPOE NPULLIIO K HAM, YBEPEH, He 13
bUNHAHCOB Kak TakoBbIX, & U3 HEAP MOANTUKM U KYNbTYpPbI.

AnbTepHaTuBa B ApyromMm. B Tom, 4ToObl YCNOXHUTL MOAENb
rnobann3aummn, NpeBpaTUTb ee U3 yHndukaumm B HEYTO COBEp-
LLEHHO Opyroe - CnoxHoe, boratoe copepXxaHnem, MHOromep-
Hoe, cnocobHOe 3a CHET 3TOro BO3BPATUTL NOAJIMHHOE JOBEPUE
BO BCe Cdhepbl HENOBEYECKOE XM3HU. B NONUTHKY 1 KynbTypy, pe-
nmrvio n punocoduio, GUHaHCHI 1 NPaso.

Kakve ypokn HeobxoammMo n3Bnedb U3 coBbITUIA NOCAEOHNX
HeckoNibkux MecsueB? Kakve mepbl HEOOXOAMMO NMPeanpUHNATb
ONs TOro, 4Tobbl M3bexaTb kpaxa COBPEMEHHONO MUPOMNOPSAKa?
O1n Tembl 0b6cyxganmck 1 Ha Konnoksuyme "HoBbIN MUP, HOBBIM
kanuntanmam”, npoweawem B Napmxe 8-9 aHBaps aTtoro roga. Ha
Konnokeuyme cobpanncb pykOBOAUTENW EBPOMENACKMX CTpPaH,
BbICOKOMOCTABMAEHHbIE NONMUTUKU, BEAyLIME SKCNepTbl A1 Toro,
4yTOOblI NMEPEOCMbLIC/INTL KOHTYPbI BYAyLLEro yNpaBieHNs 3KOHO-
MMUYECKMMIN NpoLLeccamMm B MMPOBOM MacluTabe. OnpeneneHHole
UMW NPUOPUTETLI HE OTPULAIOT rNobdanmsaummn, og4Hako Ka4ecTBO
N N3MepeHUs aTol rnodannsaumm N3MeHsTCS.

OTa n3mMeHeHHas rnobanna3aums goJkHa ctaTe 6osee ynpas-
NIIeMOI, NOCKOJIbKy rnobanbHas puHaHcoBasi cuctema Tpebyet
rnobanbHO yrNpaBAsEMbIX PELLEHUIA.

"YnpaBneHve rnobanudaumein” TpebyeT COBMECTHbIX YCUNUIA
N NPUHATUS PELLEeHUA, Hanpumep, NoCpeaCcTBOM CO3[aHUS 0-
0anbHOro 3KOHOMMYECKOr0 COBETA, kak npepnoxuna KaHunep
®PI" AHrena Mepkenb. B 10 xe Bpems MNMpe3naeHT Capkosn npo-
Bo3rnacun "Bo3BpallieHve [ocypapcTtsa” rnaBHbIM ABNEHUEM
HblHELWHero kpuaunca. OH Takke HacTanmBan Ha HeobBXOAMMOCTU
He yHMYTOXaTb Kanutannam, a caenatb ero 6onee HPaBCTBEH-
HbIM. 3TV NPU3bIBbI INAEPOB EBPONENCKNX CTPAH O3HAYal0T, 4TO
rnaBHOM Npobnemoii kpmauca cTano COOTHOLLIEHNE MEXAY CUC-
TEMOWN LEHHOCTEN W COLMANIbHO-3KOHOMMUYECKOW CTPYKTYPOW
COBPEMEHHOI0 Mmpa. XoTs a1a Npobsiema He HOBA, Mbl CTOJIKHY-
NNCb C HOBbIMU ee nposaBneHnamn. O4eBUaHO, NpU N3MEHEHNN
KOHTYPOB rno6ann3aumm mMbl 4OJIKHbI BBOAUTbL COLMalbHbIE KPU-
TEPUN 1 NOHATUSA, TakMe Kak CNpaBeaMBOCTb 1 YNOMUHABLLEECS
paHee posepue. Ewle ogHUM dakTopom CTabuiibHOCTU OOMKHA
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cTaTb couManbHasg OTBETCTBEHHOCTb - Kak roCy4apCcTBa B €ro oT-
HOLLEHUSIX C rpaXaaHamu, Tak 1 BCEX rPYNMn HACENIEHNS B UX OXN-
[aHVAX, aApecoBaHHbIX FOCYAapPCTRY.

Ins Toro, 4tobbl NpeoaoneTb 6e4HOCTb U HEPABEHCTBO, MUP
DOJDKEH yCpeaHUTbLCS - B BOMPOCE pacnpenenenus é6nar, pecyp-
COB, BO3MOXHOCTEMN.

CoumanbHbI KanuTan CTaHOBUTCS Tak e BaXeH, Kak Npupoa.-
Hble pecypcbl U GnaronpusiTHas okpyxatwowas cpepa. Bonpoc
cobnoaeHns npae YenoBeka npuobpeTtaeT ocoboe 3HavyeHune B
KOHTEKCTE ryMaHm3aumm 3KOHOMUKN, NoL4 KOTOPOW Mbl MOHUMA-
€M a4eKkBaTHOCTb €€ pPa3BUTUSA U GYHKUVMOHNPOBAHUS HYXOaM U
MHTEpecam BCEX NMOAEN, a HE OTAENbHbIX FPYNM.

MIMEeHHO HOBble o4yepTaHus rnodann3aumm Kak B Gnmxaniuen,
Tak 1 B 40JIFTOCPOYHOM NepcrnekTnee OyayT SABNATbCA GaKTOPOM,
0bycnaBnnBaloLLMM YCUSIEHWE N'YMAHUTAPHO COCTaBNSIOLLEN BO
BCeli rnobanbHO CUCTEME Npasa.

Oco3HaB, HacKoJ1Ibko onacHbl BO3061aAasLUme 4O CUX Mop Y-
POLLEHUNSI, Mbl, S BEPIO, CMOXEM MNPUIATK K HOBOMY, ropasgo 6o-
nee agekBaTtHOMY, NOHMMAaHWIO COOTHOLLEHNS €OUHNYHOI0, 0CO-
6eHHoro n Bceobulero. A Yyepes 370 - K HOBOMY KyJIbTYpPHOMY
CUHTE3Y, a 3HA4YM1T, U K HOBOMY CUHTE3Y NPaBOBOMY.

Ecnm Mbl He xOTUM, 4TOGbLI MMpP COopBasicsl B NponacTb, Jtoboe
Halle nNpaBoBOE AENCTBME OOJIKHO, OCTaBadACb NpodeccunoHaslb-
HbIM, CTAHOBUTBLCSH GUIOCOPCKO-NPaBOBLIM. A 3HAYUT, MUPOBO3-
3PEHYECKUM.

Torga Mbl M3roHMM AEMOHA HeooBepUs U3 pasHbix chep Ha-
Lwen xm3Hn. N obecneynm 6yayLmm NOKONEHNSIM MUP NOOJINHHO
rYMaHUCTUYECKMIA, OTKPLITBIA U LENOCTHbIN. NpodeccroHan He
NMeeT npaea 3abbIBaTb O CNyXeHUN. W TONbKO CnyXeHne TakoMy
naeany NnoAJIMHHO A0CTOMHO Hallel npodeccun B CToNb 6ecno-
KOMHOE BpeMs.

OOHO 13 NPOSBAEHUI KpU3nca A0BEPUS - Tak Ha3biBAEMbIIA
"KOHPANKT umsuansaummn”™. MoXHO no-pasHOMY OLEHWUBATb -
€CTb OH WJIN HET, KakoBa ero cteneHb. OQHaKo Mbl HE MOXeEM OT-
pvLaTh N COXPaHSIOWMNECS Pasnnymnsa Mexay 3anajHbiM 1 BOC-
TOYHBIM MbILLJIEHMEM, 00PA30M XU3HU U HALMOHANbHLIMK Mpa-
BOBbIMU cuctemamu. ConpoTMBAEHUE KYyNbTYPHOW cpeabl nNpu
BHEAPEHNUN YyXEePOOHbIX MPaBOBbIX MHCTUTYTOB B HALMOHA/bHbIE
NpaBOBbIE CUCTEMBI - MPOLLECC MOBCEMECTHbIN, Er0 HE n3bexasno
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Jaxe Takoe yCneLwHoe UHTerpaumMoHHoe obpa3oBaHue, kak EB-
ponenckuin coro3. B cBoto ouyepenb, Takor adpdekT NnpoTUBOAEN -
CTBWS MPUBOAUT K Pa3BUTUIO 06paTHON TEHAEHLMN - PErMOHANN-
3aumun Npae 1 ceobog, aganTauun 3TOro YHMBEPCAJIbHOMO KaTta-
nora K MCTOPUYECKUM, KYJbTYPHbIM, PENUIMO3HbIM dakTopam,
onpeaensowmMM TOT AN NHOM LIMBUNN3ALUOHHBLIN TUM.

B coBpemMeHHOM Mupe oOHapyxuBarTcs (akTopbl, NpensaT-
CTBYIOLLME YHMBEPCANM3auumM MnpaB 4YesnioBeka, peasbHOMY
OEeNCTBUIO edMHbIX CTaHOAPTOB Ha BCEM MUPOBOM MPOCTPaH-
cTBe. HeraTtmuBHbIMM NOCNEACTBUAMN MEXAHNHYECKOr0o nepeHoca
KOHCTUTYLMOHHbIX LEHHOCTEN Ha ApYyryl, HEnoAroTOBEHHYIO
NOYBY, Kak nokasblBaeT OnbIT, ABASAOTCA UX aedopmauus, Gop-
MUPOBaHME WCKAXEHHbIX NPEeACTaBNeHUA O AEeMOKPaTUYECKUX
WHCTUTYTax, NpPaBoOBOW HUMMAN3M, abconoTn3auuns BAacTu, a kak
CNneACTBUE - Pa304apOBaHNE HACENIEHUS B YKA3aHHbIX NUHCTUTY-
Tax N Jaxe Ux OTTOPXEHUE.

MNMpakTnka pacnpoCTPaHEHNS YHUBEPCAlbHbIX UAEN N LLEHHOC-
Te NyTem MNPUHYXOEeHUs1 cebs ckomnpomeTupoBana. Peakuus
NPOTUBOAENCTBUS HACUIIbCTBEHHOMY BHEAPEHWIO HYXAbIX LEH-
HOCTEN, B TOM 4Yu1ciie NpaBOBbIX MHCTUTYTOB, B APYrne KynbTyp-
Hble rPynMnbl MPUBOAMT K CMEHE OAHOMONSPHOr0 MMpa, KOTOPbIN
Mbl HaONO4anM B NOCNEOHNE roAbl, NPUXOAUT MHOXECTBEHHbIMU
ovyaramu HanpsiXXeHns, He NoAAALWNMUCS 3P DEKTUBHOMY KOHT-
POJII0 CO CTOPOHbI MEXAYHAPOAHOro COOBLLECTBA N HAaNpaB/eH-
HbIMW Ha COMPOTUBIIEHMNE 3TOW rereMoHnK, Ha KOHGPOHTaLUMIo, a
3HA4MT - HE HAa CO3MAaHMe, a Ha pas3pyLUeHne.

MHoroobpasue rnobanbHOM uMBMAM3auumn, B KOTOpOK aena-
IOTCS MOMbITKW - U3BHE WU U3HYTPU - BHEAPEHUS YHUBEPCASTbHO-
ro (eQMHOro) Koga 0emMoKpaTniyecknx LEHHOCTEN, CTaBUT Yeso-
BEYECTBO Nnepefn HeoOXoAUMOCTbIO MOCTENEHHOrO, ECTECTBEH-
HOro B3aMMOAENCTBUSA KyNbTyp C LeNbl0 OCBOEHUS LLEHHOCTEN 1
CTaHAAPTOB UHbIX KYNbTYp 0OLLLECTBEHHLIM CO3HAHNEM HApPOAOB,
NX MOpPasbto, HEMNPOTUBOPEUYMBOCTLIO PENNTMN N OOLLECTBEHHbIM
HpaBam.

HecxoxecTb, a MOpon 1 KOHTpAcT B 06pa3e Xn3Hu, Mbllue-
HUS, KyNbType MOXET, KaK HM napanokcanbHO, MMETb NO3UTUB-
HO€ BNSIHME: MMEHHO OCO3HaHWe pPas3nnyuin BreveT 3a coboli
CTpPeMJIEHME HaliTK ObLLEE N TepnMee OTHOCUTLCS APYr K ApY-
ry. Jlnwb oco3HaHne OBLIHOCTU U NPUHATUE OCOOEHHOCTEN MNy-
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Ten pa3suTUA OPYr Apyra MOXET MO3BOJINTb BbIABUTbL OENCTBU-
TeNbHO YHMBEPCasbHble YeNl0OBE4YECKMEe LEHHOCTU M npuaatb
MeXAyHapOAHOW MPaBOBOM CUCTEME B LLESIOM MOLLHBIA UMMNYJ1bC
ONns gansHenLwero passnuTus.

M BO MHOrOM MMEHHO OT KOHCTUTYLIMOHHOIO NpaBocyams 3a-
BUCWUT, HACKOJIbKO yOACTCsl co4eTaTb - B MPABOBOM acnekTe, HO
Ha OCHOBE LUMPOKUX MUPOBO33PEHYECKMNX MOOXOA0B - YHUBEP-
caJibHoe N OCODOEHHOE.

KoHCcTuUTyums, 3akpennsiol,as OCHOBHbIE NMpasa 1 cBoboapbl B
Ka4yeCTBe HEOTYYXOAaeMbIX N HEMOCPEACTBEHHO AENCTBYIOLLMX, -
3TO HE OCTEKNEHEBLUUN TEKCT U HE Mbl/IbHbIN MAHYCKPUNT, a Xu-
BOW OokymeHT. OHa obpa3yeT 6a30BYylD HOPMAaTUMBHYDO OCHOBY
NOCTOSIHHO U3MEHSAOLErocs Mnupa 1 AOJKHA pacCcMaTpmMBaTbCs
B KOHTEKCTE 3TOro Mmpa. 3akpernieHHbIE B HEN MPUHLAMbI, NPEX-
Je Bcero npuHuun ¢GOpMasibHOro paBeHCTBa MW NPaBOBOW
CNpaBeaSIMBOCTU, a TakXe npasa 1 cBOOOAbI OOMKHbLI MHTEPMpEe-
TUPOBATLCS N HANONHATLCS 6onee GoraTbiM KOHKPETHLIM COLM-
anbHbIM COAEpPXaHMEM, COOTBETCTBYIOLLMM KaXaoMy HOBOMY
ncTopuyeckomy atany passutus. a n MoxXeT nn ObiTb MHAYe?
TekcT KOHCTUTYUUM rapaHTUpyeT cBoboay CNoBa, HO OH He 00b-
SICHSIET HaM, Kak 3Ty cBo6oAay crieayeT NOHMMaTh BO BPEMEHA Cy-
wecTtBoBaHms MHTepHeTa. YTobbl AeACTBUTENBHO OblTb BEKTO-
poM pasBuTUS obLiecTBa U rocygapctea, KoHCTUTyums nomkHa
pearnpoBaTb Ha 3anpoChl XU3HWN.

A nns aToro Heobxoamma ee rmbkas n gennkaTHas MHTeprpe-
Taums, obecneymnBatoLLLas eANHCTBO ee Byksbl 1 ayxa. MHTepnpe-
Taums, obecneymBatoLlasi 04HOBPEMEHHO CTabUIbHOCTb U ANHA-
Mn3M obLLLeCTBa.

B cnopax 0 Tex nnm nHbix N0N0XeHnsxX KOHCTUTYL MM Mbl CTpe-
MUMCS MOHSATb N NPOSICHUTb UX AENCTBUTESNbHbIN CMBbIC, C TEM
4yTOObI HE YTPaTUTb NYTEBOAHOE NpefHa3Ha4YeHME 3TUX NOJSIOXe-
HuK. He 6ynem 3abbiBatb, 04HAKO, YTO KOrAa Mbl obpalliaemMcs K
KOHCTUTYLMM KaK BbICLLEMY aBTOPUTETY, Mbl HA CaMOM Aefe CMno-
pPYM O MPaBOMEPHOCTU PELUEHMN, MPUHUMAEMbIX MYOANYHOWN
BNaCTbIO.

Cnopum 0 pasnnyHblX, @ MOPON anbTEPHATUBHbBIX, PELUEHUSIX,
KOTOpbl€ BO3MOXHbI M AOMNYCTUMbI B pamMkax OOHOW U TOW Xe
KoHctTutyunm. Cnopmm 0 peaynbraTax PELIeHUn 3a4acTylo no
HEeMNpPoCTbLIM, @ MOPOW N CyAbOOHOCHBLIM BOMNPOCaM, U3 KOTOPbIX U
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COCTOUT Halla Xun3Hb. 5 Toro 4ToObl BCE 3TW CNOPLI 1 CBSA3aH-
HbIE C HUMUW KOHKYPeHLMsl, 6opbba, NOCTYNKN 1 AeNCTBMS NpoUC-
X0Oounu B pamkax KoHcTutyuuu, Heobxoaum apbutp - ato KoHc-
TUTYUMoHHbIN Cya,. Ctaesa Touky Hapj "i" B cnopax 0 KOHCTUTYLM-
OHHOCTW, OH OOHOBPEMEHHO BLICTYMNAeT U B PONU XpPaHUTENA
KoHCcTUTYUUn.

BoT noyemy crnop o CMbICIIE TEX NN UHbIX A0BOJIbHO abCTpakT-
HbIX MPUHUMNAax nam HopmMmax KOHCTUTYLMK - 3TO 1 CMOP O KOHKPET-
HOWN OeNCTBUTENIbHOCTU. BOT noyemy cnop o cmeicne KoHCcTUTyumnmn
M ee peanusauun cerogHs HEBO3MOXHO OTAENNTb OT MOJSINTUKWN.
BoTt noyemy crnop o npase kak HopMaTUBHON GOPME HENL3A OTAe-
JINTb OT €r0 COAEPXKAHUSA - OT MHOrOOOPa3HbIX MOINTUYECKUX U CO-
LMaSIbHbIX OTHOLLEHUIA.

Kak n3sectHo, KOHCTUTYUMOHHbIN Cya, pelaeT UCKITIOHYUTESb-
HO Bonpockl nNpaeBa. Ho Obino 6b Benuyanwmnm 3abnyxaeHmem
JenaTb OTCloAa BbIBOA, O TOM, 4TO Cya oTopBaH OT nonutuku. Ja
M 4TO Takoe MoJINTMKA, KaK HE COOTBETCTBYIOLLME PeLLEeHNs opra-
HOB MYyOGMAWMYHOW, T.e. MONMUTMYECKOW, BNacTu, a Takke Oopbba
pas3nuyHbIX NapTUiM U rpynn 3a BAacTb U 3a NPUHATUE TEX UNU
WHbIX BAACTHbIX peweHnii. C 9Ton To4kn 3peHns, KOHCTUTYLLIMOH-
Hbli Cyn, He y4acTBYET B MoaUTUYECKON BopbOe, ero peLueHus
0©ecnpuUCTPacTHbI, KOUTEPUEM 3TUX PELLEHNIA ABASIOTCHA NPUHLN-
Nbl M HOPMbl KOHCTUTYLMK, @ HE MNO3ULMY NN MHTEPECHI KakKmX Obl
TO HU BbINIO FOCYAAPCTBEHHbLIX OPraHoB, NAPTUIA 1 NnL. B cBasmn ¢
3TUM KoHCTUTYUMOHHEIM Cya, 3aHMMaeT ocobe MecTo B NOANTU-
yeckon cucrteme. ABNA4Cb OpraHoM rocynapCTBEHHOW BNacTu,
OH B TO e BPEMSI BbICTynaeT apOuTpomM Mexay rocygapcTtBoM, C
OLHOW CTOPOHbI, U rpaxaaHamMu, obwecTBoM - ¢ apyron. Kak
OOVIH 13 BbICLLINX OPraHOB rocy0apCTBEHHOM B/IACTU OH HAXO4MUT-
cs B pokyce nonutnkn. Ero pelueHns oyepymBaloT KOHCTUTYLN-
OHHOCTb MPUHUMAEMBbIX PELLEHUI 1 NOPON OKa3blBaKOT OrPOMHOE
BIVAHME Ha NOAMTUKY. He oueHmBas HOPMbl U KOMMETEHLMIO
BlaCTen C TOUYKM 3PEHUS MOJIMTUYECKON NN SKOHOMUYECKON Lie-
necoobpa3HoOCTN OENCTBUIA, NPUHATLIX B paMKax 3TUX HOPM W
koMmneteHumin, KOHCTUTYUMOHHbIA Cya, peluaeT BOnpoc o6 unx
IOPMONYECKON LLeNnecoobpasHOCTM, TO ECTb O AOMNYCTUMOCTU TEX
WJIN UHBIX HOPM 1 KOMMNETEHLUUIA B CUCTEME CYLLECTBYIOLLMX KOHC-
TUTYUMOHHO-MNPaBOBbIX KOOPAMHAT. TakmM 06pa3om, OH BbICTY-
NnaeT B POJIN XpaHUTENS XNBOW KOHCTUTYUUN N, TEM CaMbIM, Xpa-
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HUTENA KOHCTUTYLMOHHOCTU MOJSIUTUKM, B 4YACTHOCTU, PUHAHCO-
BO-3KOHOMWYECKOWN MOJINTUKU.

Cnepys KoHCTUTYUUM, HAM HYXHO BbITb naeanucTaMmm u pea-
JMcTaMmn OgHOBPEMEHHO. Ham HyXHO 6bITb 6ECKOMMPOMUCCHBI-
MW B CTpaTtern4yeckom nnaHe. A B TaKTUKE UCMNONbL30BaTb Ty MO-
JINTBY, KOTOPYIO amepukaHCcKni nucartenb Kypt BoHHeryT Bnoxumn
B yCTa cBoero repos bunnu MNMunurpnma: "focnoan, pam MmHe oy-
LLIEBHbIM MOKOW, 4TOObI MPUHUMATL TO, HYETO Sl HE MOTY U3MEHUTb,
MYXECTBO - U3MEHATb TO, YTO MOrY, N MyAPOCTb - BCerga otin-
YyaTb OOHO OT gpyroro”.

N3 matepuranos BceMypHON KOHEPEHLMH MO KOHCTUTYLIMOHHOMY NPaBOCYAMIO

T. Karakamisheva
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Constitutional Complaint-
Procedural and Legal Instrument for
Development of the Constitutional Justice
(Case Study - Federal Republic of Germany,
Republic of Croatia, Republic of Slovenia
and Republic of Macedonia)

1. What is a constitutional complaint'?

Constitutional protection of the rights and freedoms of citizens
is interesting but also complex question that takes a central posi-
tion in all democratic states.

The complexity derives from:

- The complex nature of the basic form of protection that is
directly determined by the character of the regulation with which
the material on rights and freedoms and their protection is regu-
lated. Above all it is referred to the constitution, constitutional
laws, laws, charters and declarations as well as acts of interna-
tional law - mostly because of recent tendencies that the guaran-
tees of rights and freedoms should not be treated exclusively as
an internal question of a certain state, but rather as universal prin-
ciples that are guaranteed by the acts of international law.
Nevertheless, the basic principle of the rights and freedoms of
citizens, the method of their protection, the reasons and the form

! The term constitutional complaint is a literal translation from the German term Verfassungsbeschwerde.
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of their limitations should be approbated within the constitution,
as the highest and primary legal act of the state?;

- The systems of their protection, and by that referring to the
bodies that achieve the protection (regular courts, Constitutional
Courts, the ombudsman etc...);

- The basic principles on which the procedure for human rights
protection is based on (the right to defense, two-tired legal pro-
tection, publicity etc...).

- The instruments and legal measures available to citizens for
their protection (complaints, constitutional complaints etc...).

The constitutional complaint represents an instrument for the
protection of the individual rights of citizens. What is referred to
actually is an individual initial activity shown through a specific
positive and procedural instrument.

The first traditional basis for a constitutional complaint is found
within the American institute judicial review, which was first
established by the Constitution of the United States of America of
17873, and also within the British legal system4.

2 On the other hand, comparative constitutional law, also, refers to three possible situations where the
lawmaker is authorized to regulate the content on rights and freedoms of citizens:
- first, when the constitutional authorization of the lawmaker to regulate the content on the rights
and freedoms of citizens is connected with some concrete right or freedom;
- second, when the authorization is for bringing forward a law that regulates content on basic rights
and freedoms within a general norm and
- third, when within the constitutional system the two above mentioned rules are accepted as a gen-
eral rule with which the lawmaker is delegated to regulate the content of the rights and freedoms
of citizens, but also as a concrete authorization of the lawmaker in relation to some single right
and freedom.
3 Judicial review is a result of the specific historical development of the role of the court in these legal
orders which are part of the common law system. Courts in this family of law are traditionally not
only competent in solving cases between individuals, but at the same time, have equal competences
in solving conflicts between individuals and the state. The historical basis for judicial review
according to authors which have authority in this field should be seen in the institutions of British
early modern historical law: Habeas Corpus or personal exhibition. See more details in: Vojin
Dimitrijevic, Milan Paunovic, Law and Freedom, International and Yugoslavian Standards,
Belgrade Center for Human Rights, Belgrade, 1995, (p. 116-117). .. “The constitutionality of
every legal act can be checked if there is a filter of a complaint. With that the Constitution becomes
paramount law, as John Marshal stated in 1803, explaining the constitutional-judicial law of check-
ing of laws. He based his thoughts on Hamilton’s Federalist paper No. 78”. See more details in the
article of Hans Vorldnder, “Supremacija ustava. O odnosu napetosti izmeiiu demokracije i
konstitucionalizma”, Politi ka misao, br. 1, Fakultet politi kih znanosti, Zagreb, 2001, (p. 26-
35). For more details see Jerome A. Barron, C.Thomas Dienes, “Constitutional Law in a
Nutshell”, S.Paul, Minn, West Publishing Co., 1991, (p. 5-11).
In the UK, the essence of judicial review is within the power of the High Court to review the legal-
ity of the decisions of the executive government. Sometimes named with the term "judicial compe-
tence of supervision", the institute judicial review unites within itself the most basic constitutional
principles. Parliamentary supremacy and the rule of law are the question that courts value weather
or not the executive government is working within the framework of laws. Interesting thoughts
about the wideness and application of the judicial review in the UK could be seen in: John Adler,
Constitutional and administrative law, The MacMillan Press LTD, 1989, (page 297-312).
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A large part of the contribution that the USA has given in the
development of political theory and legal thought is represented
within the doctrine of judicial review.

According to this doctrine, courts have the power to nullify
government acts if they are not in accordance with, or contrary, to
the constitution. The power of nullification is widen, also, to the
acts of the executive government, Congress, as well as the activ-
ities taken by the state administration. Influential in bringing this
key document to life was the case of Marbury v. Madison
(1893). This was a case where the Chief Justice of the Supreme
Court clearly underlined the fact that the Constitution of the USA
is an expression of the will of the people, and thus controls the
execution of all legislative and executive governance. The consti-
tution has supremacy above all regular laws, and all laws that are
not in accordance to the constitution ought to be nullified.

The second basis for the constitutional complaint is found
within Spanish legal tradition, or specifically with the institute pro-
cesos forales or recours deamparo®. In details, the law of
amparo is worked through the law for judicial protection of the
basic citizen's rights from 1978, where it is stated that this legal
remedy can be submitted with the objective of achieving judicial
protection of the following rights:

- the right to free expression of the thoughts;

- the right of association;

- the right of secrecy in the communication;

- the right of free confession of own faith;

- the guarantee of the right to home privacy and,

- the freedom of movement.

In 1979, with a decree of the King, the amparo was widened to
the following rights:

- the right of dignity;

- the right of privacy in the family;

- the right of secrecy in telephone communications;

5 Amparo exists today as a positive-legal institute in Spain and many nations in Latin
America, certainly not in its derivative form, but rather in a modified and importantly
modernized form. In accordance with the Constitution of Spain, amparo could be sub-
mitted in front of any regular court or in front of the Constitutional court. Every citizen
could file the amparo procedure before the Constitutional court if its rights were
breached by some act of Parliament that does not have legislative character. If the

breach of the right is made by an act with legislative character, then the procedure for
abstract constitutional control must be proceeded.
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- the freedom of movement and

- the freedom of union.

The modern concept of constitutional judiciary, based on the
ideas of Hans Kelsen and normatively portrayed in the
Constitution of Austria in 1920, played a large role in shaping the
contemporary physiognomy of the constitutional complaint.
Unlike judicial review and deamparo, which fall under the group of
regular legal methods for protection of human rights, the conti-
nental European legal systems treat constitutional complaints
as an exceptional and specific legal instrument, one that can be
used only if the national legal order does not foresee any other
method of protection of the breached right. This means that citi-
zens can use the constitutional complaint after exhaustion of all
legal methods for protection of their right®.

From a practical aspect this means that citizens before using
the constitutional complaint should absolve the administrative or
regular judicial procedure. For example, the Croatian
Constitutional law for the Constitutional Court of the Republic of
Croatia ("National Gazette”, No. 13/91), in Article 28, precisely
states that a constitutional complaint can be filed if the complain-
er express its feel that his/her human rights, protected by the
constitution of the Republic of Croatia, were breached by:

- the constitutional decision;

- the decision of the administrative authority or

- the decision issued from the public authority body.

Further on, it is specified that in terms of injuries, and where ini-
tiating of the administrative procedure is permitted, the revision
within a litigation or non-litigation procedure could be made after
the normal procedure of the legal protection is fully exhausted, and
after the decision is made with these legal methods. Such limita-
tions are necessary so that the constitutional complaint will not be
used as regular method of legal protection, because this will lead to
a situation where the entire load will fall on the Constitutional Court
- something that could lead to serious consequences.

The Constitutional complaint is the last resource with which the
protection of constitutional rights and freedoms can be request-
ed. This means that it is neither a regular or irregular legal

6 (Citied by: Professor Smilko Sokol, Ph.D., Professor Branko Smerdel Ph.D., "Constitutional Law",

Informator, Zagreb, 1998, (p. 118-119).
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instrument. Using such legal and procedural instrument repre-
sents a necessary presumption for satisfying the requests of
exhaustion of all National legal instruments as a precondition for
reference in front of the international bodies, the European
Commission and the European Court for Human Rights estab-
lished in the European Convention for Human Rights.

There is no doubt that the constitutional complaint repre-
sents an instrument forprotection of the basic rights and
freedoms of citizens in front of the Constitutional Court?.

Within the national legal order, the right for application of the
constitutional complaint must be explicitly foreseen. Also, the
jurisdiction of the constitutional and regular courts must have a
clear definition in terms of proceeding with the constitutional
complaint.

The most interesting, yet most controversial, question that is
examined in the theoretical and practical debates about the con-
stitutional complaint, is whether the right for application of this
procedural instrument has a subjective character, or in other
words: does it represent a subjective right of the individual who
feels that his or her human right or freedom has been hurt?

Most of the controversy arises out of the different definitions of
the term subjective right, but also out of the different angles from
which the constitutional complaint is looked at, inspired by the
positive-legal characteristics of this institute in the concrete
national order.

If a subjective right truly exists then the national order must
regulate an obligation for the court to make meritory decisions in
terms of the constitutional complaint, if all previously regulated
procedural presumptions are fulfilled. If such an obligation is not
regulated then the constitutional complaint becomes not a sub-

7 Generally, the Constitutional court is defined as a specialized court that has authority limited to act-
ing on constitutional issues. The basic aim of each constitutional court is to control the constitu-
tionality of laws, their conformity with the Constitution, or other fundamentals of law, the protec-
tion of basic human rights and freedoms as well as resolving conflicts among the state organs.
Except the execution of these functions, constitutional courts in its basic models (Anglo-American,
French and German), in a larger or smaller scale deals with the election questions, or as it is the
case with the Federal constitutional courts, are making the review on the questions related with the
competences between republic and federal governments. Interesting thoughts on the contemporary
role of constitutional courts are portrayed in the essay: The Future of the European Judicial
System - The Constitutional Role of European Courts), 6th International ECLN-
Colloquium/IACL Round Table, 2-4 studenoga 2005, Berlin, Germany, Published in: Text of
the Faculty of Law in Vol. 56, No. 1, Zagreb, 2006, (p. 193-200).
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jective right, but rather clemency of the court, or in other word, a
discretional right of the court to decide whether or not it will pro-
ceed based on the constitutional complaint.

2. Some positive experiences from the application
of the constitutional complaint

2.1 The example of the Federal Republic of Germany

The Constitutional Court of the Federal Republic of Germany
represents a key institution in achieving protection of human rights
and freedoms, but also in the development of the principle of con-
stitutional justice within German society. What is referred to here is
a court that served as a model that was used for building many
other Constitutional Courts within Europe, because exactly this
court succeeded in uniting the American idea of basic rights of the
human and citizens with Kelsen's abstract control of norms. In
essence, the German Constitutional Court accepted the status of
the Austrian Constitutional Court - meaning to function within the
regular judicial system, and furthermore to develop a single, unique
Constitutional organ that is placed above the regular judiciary.

In terms of the provisions of the Basic German Law, the
Constitutional Court is the judicial organ that in certain cases has
the role of supreme state organ. In the case of a tense situation
between law and politics, the Constitutional Court acts as more
then a judicial organ.

The Basic German Law, within Articles (4), 33, 38,101,103 and
104 states that every citizen that feels that a state organ, (federal
or regional, legislation, judiciary or executive) with an act,
breached any of his or her basic rights guaranteed by the federal
constitution has the right to submit a constitutional complaint to
the federal Constitutional Court.

In Germany this complaint is available not only to all citizens
but also to state bodies8, and can be used if the following condi-

tions are fulfilled:

8 As a sovereign organ for constitutional issues, the German Constitutional court cannot choose the

cases it acts upon, as it is the case with the American Supreme Court. At the same time, the German
Constitutional court has the status of a court suited outside of the regular German judicial system.
The German Constitutional Court is following the Austrian tradition of abstract control of norms.
See more in the text: Arsen Baci¢, “O sudskom aktivizmu ili o politickoj ulozi sudova”,
Politi¢ka misao, br. 2, Fakultet politickih znanosti, Zagreb, 1998, (p. 99-102).
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- the constitutional complaint can be used only against final
acts (when referring to judicial decisions on which there is a
petition against the breach of the right of the citizen) and

- the constitutional complaint can be used only if previously all
other instruments for protection foreseen within the legal
system are exhausted, thus the constitutional complaint acts
as a subsidiary (additional) legal instrument.

When looking over the submitted constitutional complaint, the
federal Constitutional Court can: conclude the non-constitutional
being of any act brought forward by an organ with public autho-
rization; can annul or nullify any law or non-constitutional decision
and return the issue back to the competent court for a further
decision. For example, questions that come out of requests for
claims for losses, criminal liability of the physical and the legal
entities and so on, cannot be looked at or achieved through this
instrument.

The Constitutional Court, in the procedure for the complaint,
has the right to question if the regular court that proceed the sub-
ject hurt some right or freedom of the complainer that is guaran-
teed by the constitution.

According to Article 23(1), Part 2 of the Basic German Law, the
constitutional complaint must be explained in a written manner, or
in other words must be submitted within the frame of the following
form and content:

- first, within the complaint it must be explicitly stated against
which act (judicial decision, administrative decision, law
etc...) the constitutional complaint is being filed, and this
must be precisely explained (in the case of a judicial deci-
sion and administrative act it must state the date of the final
decision, the number of the act and the day it comes into
force);

- second, within the complaint there must be a clear statement
on which basic right is breached in the concrete act and its
constitutional legal content and

- third, within the complaint it must be precisely stated how the
breach of the basic right and freedom came to be. A final, but
not less important, precondition is the timeliness in terms of
the filing of the constitutional complaint.

The complaint against a judicial or administrative decision
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must be filed within a period of one month from the day the
decision was received?. In a situation where the complaint was
not filed within this period, but not by the fault of the side
rather because of an objective circumstance, the side has the
right to request restitutio in integrum - in other words to
receive the right to file the constitutional complaint in the fore-
seen period.

This precondition can be accepted only if the Federal
Constitutional Court concludes that the citizen has exhausted all
other legal methods in terms of the framework of the legal sys-
tem, and if with the use of these legal methods the breach of the
basic human right had not be removed.

The constitutional complaint is filed personally by the com-
plainer or through his/her legal representative (a lawyer regis-
tered in a German court or a professor from some German insti-
tution of higher education). What is interesting is that the consti-
tutional complaint in Germany is becoming a more accepted legal
instrument that helps citizens to realize the protection of their
constitutionally guaranteed rights and freedoms.

As the constitutional complaint is very topical within Germany,
and because of the fact that a large amount of complaints come
to the Constitutional Court on a daily basis, the Court has discre-
tional right to take into account only the subjects where it esti-
mates that a breach of rights and freedoms of citizens exists, and
where it expects that decisions on their constitutional-legal pro-
tection0 will be made.

2.2 The example of the Republic of Croatia and the
Republic of Slovenia
The constitutional complaint was brought into the legal order

9 See in details: “Law on the Federal Constitutional Court”, ed. by Sigrid Born, translated by
Martin Fry, Inter Nationes, 1996. Sce interesting examples on proceeding on a constitutional com-
plaint by the Federal Constitutional Court: BVerfG, 1 BvR 1696/98 of 10/25/2005, paragraphs No.
(1 - 54), http://www.bverfg.de/entscheidungen/rs20051025_1bvr169698en.html, BVerfG, 1 BvR
1444/01 of 11/29/2005, paragraphs No. (1 - 30), BVerfG, 1 BvR 1696/98 of 10/25/2005, para-
graphs No. (1 - 54), http://www.bverfg.de/entscheidungen/rk20051129_1bvr144401en.html

10 Proceeding analysis on a constitutional complaint in the Constitutional Court of Germany are show-
ing that in 1951 only 2.5% of complaints are seen as successful, some of these complaints brought
results in terms of larger changes of legislation, especially in the area of tax policy. The largest
number of judicial proceedings have been connected with the protection of rights in the above men-
tioned area (a total of 135,968 constitutional complaints were filed within a period lasting from
1957 to 2002).
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of Croatia through the Constitution of the Republic of Croatial?,
and with the Constitutional Law for the Constitutional Court'2.
According to Article 62 of the Croatia Constitutional Law, every
Croatia citizen has the right to file a constitutional complaint to the
Constitutional Court if they feel that with a single act the state
organ, organ of the local self-governance unitsi.e. the organ from
the regional self-governance unit, or some other organ with pub-
lic authority has breached any of their human rights and freedoms
guaranteed by the constitution.

Similar as in Germany, in Croatia the constitutional complaint
is a specific procedural instrument for protection of rights and
freedoms that can be used after all other legal instruments avail-
able to citizens are exhausted. This means that if for some
breached right another method of protection is foreseen (for
example, if a revision within a litigation or non-litigation procedure
is allowed, or if an administrative lawsuit is allowed) then it
becomes necessary procedure for this kind of protection to be
finalized, and after to be initiated the procedure for protection
through the constitutional complaint.

Within Article 28 of the Constitutional Law for the Constitutional
Court of the Republic of Croatia, it is clearly stated that a consti-
tutional complaint can be filed by a citizen who feels that with a

11 The basic competences of the Constitutional Court of Croatia are: - deciding on the compliance of
laws with the Constitution, and is competent to nullify a law if it finds that the law is not in com-
pliance with the Constitution;

- decides on compliance of other pieces of legislation with the constitution, and with laws is com-
petent to nullify or undo these acts if it finds that they are not in compliance with the constitution
or against the law;
- protects constitutional rights and freedoms of the citizen via the procedure of constitutional com-
plaint;

- solves conflicts of competence between the bearers of legislative, executive and judicial power;
- controls the constitutionality of programs and activities of political parties and can ban their right
to functioning if with their programs or actives they forcefully breach the democratic constitution-
al order, independence, unitary and territorial integrity of the Republic of Croatia;

- controls the constitutionality and legality of elections and national referendums and decides on
elections disputes that are not within the competences of regular courts;

- on a proposal by the government of the Republic of Croatia determines the permanent inability
of the President of the Republic do execute his duties, and in such a case the duty of President of
the Republic is temporary undertaken by the President of the Assembly of the Republic of Croatia;
- on proposal by a 2/3 majority of all representatives in the House of Representatives in the
Assembly of the Republic of Croatia, and with 2/3 of votes of all Constitutional judges decides for
the responsibility of the president of the Republic. If the Constitutional court confirms his respon-
sibility, then the duty of President of the Republic stops in accordance with the Constitution.

12 Constitutional law of the Constitutional court of the Republic of Croatia (National Gazette
No. 31/91, No. 49/02 - reviewed text).
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decision made by the judicial or administrative authorities, or any
other organ with public authority, his or her right(s) were
breached. The Constitutional complaint can be filed within a peri-
od of 30 days from the day of receiving the decision.

If the Constitutional Court of Croatia decides to accept the
complaint that automatically means that the previous decision
becomes abrogated.

Still, the Constitutional Court can initiate a procedure on the
basis of the constitutional complaint before the exhaustion of the
regular legal protection in a situation where:

- there is doubt that the regular court did not proceed in a rea-
sonable period of time and with that behavior breached the
right of the complainer or,

- with the disputed single legal act the citizens constitutional
rights were abusively breached.

In such cases, when it is established that without the initiation
of the constitutional-judicial procedure the submitter of the con-
stitutional complaint will endure heavy consequences that cannot
be compensated, the court can open a procedure for protection
of the breached right regardless of the fact that a regular proce-
dure is being undergone at the same time. If it is a case on the
breach of the principle of acting within a reasonable period, the
Constitutional Court, acting on the basis of the constitutional
complaint can, with a decision, give the regular court a period for
meritorious deciding of the case. The period starts to run from the
first day of the publication of the decision of the Constitutional
Court.

According to Article 65 of the Constitutional Law, the basic
information that the constitutional complaint must contain are:

- the name and surname of the submitter;

- the registration number of the submitter;

- the address of permanent or temporary residence;

- if the complaint is filed through an authorized person then its
name and surname;

- the number of the decision on which the constitutional com-
plaint is based on;

- the constitutional right which the complainer feels is breached
(it must be explicitly stated which Articles of the Constitution
guarantee breached rights);
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- the reasons for the complaint submitting;

- evidence that all other legal instruments were exhausted;

- the complaint has been filed within the legally permissible
period of time; and

- the signature of the person submitting the complaint.

The complaint mandatory have to contain the contested act in
the original form or a copy verified by a notary. Rules mandate that
the filed constitutional complaint does not prevent the execution of
the disputed decision, yet the Constitutional Court can decide (if it
feels that with the execution of the decision the complainer will
endure heavy consequences that cannot be compensated, or if the
execution is against public interest) to stop the execution of the
decision that will be subject to the constitutional procedure.

A council of six judges examines the constitutional complaint.
The council can decide, only, unanimously when all judges are
present. If the council cannot achieve unanimity, or if the council
feels that the subject of the constitutional complaint has a wider
meaning, the decision on the complaint can be made during a
general meeting of the Constitutional Court.

With a decision, the Constitutional Court can dismiss the con-
stitutional complaint, if:

a.) the court is not competent to proceed via the complaint, and
b.) the constitutional complaint is untimely, unfulfilled, not
understandable, prohibited.

The complaint is prohibited if:

a.) if all legal instruments for the human rights protection were
not been previously exhausted,

b.) if the complaint is filed by a person without authority, and

c.) if the complaint is filed by a person that does not have legal
ability.

The Constitutional Court adopts the complaint with a decision.
Also, an act that breaches some constitutionally guaranteed right
is abrogated with a decision. If the competent judicial or adminis-
trative organ, or organ of the units of local self-governance i.e. the
organ from the regional self governance unit, or some other organ
with public authority that brought the abrogated act is mandated
to carry a new act, the Constitutional Court will return the subject
back to the specific organ for a repeated proceeding.

While proceeding on the new act, the competent administra-
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tive organ, or organ of the units for local self-governance i.e. the
organ from the regional self governance unit, or some other organ
with public authority, is mandated to respect the legal viewpoints
of the Constitutional Court that are contained within the decision
with which the act that breaches some constitutional right of the
person that filed the constitutional complaint is abrogated?3.

In accordance with Article 160, point 6 of the Constitution of
the Republic of Slovenia, the Constitutional Court of Slovenia has
the authority to act in terms of filed constitutional complaints from
citizens for breaches of constitutionally guaranteed rights, or
some single legal acts brought by an organ that has public
authority. The Constitutional Court can decide in terms of submit-
ted constitutional complaints only if all legal instruments for
human rights protection were previously exhausted. The
Constitutional Court decides whether or not to accept to proceed
on the basis of the constitutional complaint, in accordance with
the criteria and procedures foreseen in the specific law for the
Constitutional Court. If in the procedure the court establishes that
the act is unconstitutional the court can nullify or abolish the act14.

2.3 Basic remarks on the Constitutional Court of the
Republic of Macedonia and the need for its reform

The Constitution of the Republic of Macedonia defines the
position of the Constitutional Court, its composition, structure,
functions and immunity of its judges as well as the legal effects of
its decisions. In accordance with Article 113 of the Constitution,
the methods of work and procedures of the Constitutional Court
are regulated with the Rules of Procedure of the Court1s,

The Constitutional Court is defined as an organ of the Republic
that protects theconstitutionality and legality within the state. The
Constitutional Court of the Republic of Macedonia, in accordance
with its constitutional status, does not fall within the system of
division of powers.

The protection of constitutionality and legality does not repre-

sent the exception of some state power, but rather an

" See article 77, part 2 of the Constitutional law.
' See the official web site: : Slovenia Constitution.htm. Original textual material has been kindly pro-
vided to ICL by Arne Mavcic and Sasa Zagorc.
"* See: Constitution of the Republic of Macedonia, National Gazette of the RM, Skopje, 2006, (page 119).
The Rule of Procedure of the Macedonian Constitutional court is brought on October 7th, 1992.
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autonomous and independent function. The exercising of the
jurisdiction of the Constitutional Court of the Republic of
Macedonia is above the relations that exist between the bearers
of legislative and executive functions of the governance.

The Constitutional Court is one of the key factors in the imple-
mentation of the Constitution. It is the court that plays a key role
in analyzing the process of building and envisaging the relations
between the bearers of powers defined in the constitution. As all
other constitutional organs, this organ is a constitutional organ
that has a foundation and boarders of acting determined within
the constitution. Such a position of the Constitutional Court guar-
antees that the criterion for realization of the constitutionaljudicial
function is already protected from being influenced by the bear-
ers of political power.

On the other hand, the constitutional status of the Court allows
it to distance itself from political authority while carrying out its
constitutional-judicial function. It is important to note that the
Court has a continuous and stable position in presenting its own
independent position notwithstanding the change of bearers of
political power.

The Constitutional Court of the Republic of Macedonia does
not have the authority to act on constitutional complaints filed by
the Macedonian citizens that base themselves on the breach of
some constitutionally guaranteed right or freedom. The
Macedonian Constitution does not foresee such authority, or in
other words has a fairly restrictive regard when it comes to the
protection of the freedoms and rights of the human and citizen?6.

Taking into account the positive experiences that are met in
states that have been accepted the constitutional complaint with-
in their own legal systems, as an individual procedural instrument
for the individual rights and freedoms protection, on the one, as
well as the need for securing a larger scale of constitutional-judi-
cial protection of freedoms and rights, on the other side,

inevitably brings us to a conclusion that the Constitutional Court

* According to article 110, point 3, of the Constitution of the Republic of Macedonia, the

Constitutional court of the Republic of Macedonia protects the citizens human rights and freedoms
and rights that are related with:

- the right of belief, conscience, thought and public expression of the thoughts,

- the right of political association and action and - the prohibition of discrimination of the citizens
on the basis of sex, race, religious, national, social and political affiliation.
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of the Republic of Macedonia must begin to think in the direction
of widening its jurisdiction in the sphere of larger protection of the
constitutionally guaranteed rights and freedoms of the citizen.

The need for reform of the Constitutional Court must begin
exactly from this specific positioning.

The fact that a majority of contemporary legal orders are not
satisfied with just one procedural instrument, but rather regulate
more procedural instruments for the constitutionally guaranteed
rights and freedoms protection, forces the need of the Republic
of Macedonia to link with this extremely democratic trend in the
development of protection of the citizen's constitutional rights
and freedoms.

The use of the constitutional complaint in the Republic of
Macedonia should be available only if, previously, citizens have
exhausted all legal instruments for protection.

Then the implementation of this procedural instrument in the
Republic of Macedonia can be seen through two alternatives of
acceptation:

- the first would mean the use of the constitutional complaint
by the Macedonian citizens if any of their rights or freedoms
guaranteed by the constitution were breached (meaning a
wider context of protection), while

- the second alternative would mean the use of the constitu-
tional complaint for protection only of the basic rights and
freedoms guaranteed in the Constitution of the Republic of
Macedonia.

In both alternatives, the human rights and freedoms protection
in front of the Constitutional Court can occur:

a.) if for their protection another authority or competent court
is not foreseen, or

b.) the constitutional complaint can be used only against final
and legally executable acts (when it is refereed to judicial decision
where the complainer feels that some right of the citizen was
breached). The constitutional complaint must be foreseen within
the Constitution of the Republic of Macedonia especially in the
area were the competence of the Constitutional Court of the
Republic of Macedonia is outline, and it must also be elaborated
in details within a specific Law for the Constitutional Court of the
Republic of Macedonia. The Law for the Constitutional Court of
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the Republic of Macedonia will raise the quality of evaluation of
questions concerned with the competence, internal organization,
activities and other important questions related with the Court
that are currently regulated only with the Rules of Procedure.

3. Conclusion

It is a fact that Constitutional Courts within Europe are follow-
ing a trend of expanding and contemporizing their competences
on the benefit of strengthening the quality of personal activism. In
European constitutional-legal practice, acting on a constitutional
complaint as a specific positive-procedural instrument for protec-
tion of constitutionally guaranteed citizen rights and freedoms of
citizens is becoming a more and more acceptable and applicable
instrument.

Positive experiences that are extracted from the application of
this instrument in Spain, Germany, Slovenia, Croatia, etc, are hav-
ing in mind the power and effectiveness of this instrument in the
legal system in terms of citizen rights and freedoms protection.

Additionally to the existence of the constitutional complaint is
the dilemma of how many judges in the regular court system are
legally prepared to examine constitutional issues, or if they are
prepared would that lead to implementation of double standards
in constitutionalism.

In contribution to the existence and efficiency of the application
of this procedural-legal instrument, it is important to mention the
need for previous exhaustion of all legal instruments of citizen rights
and freedoms protection within the national legal order, as a pre-
condition for submitting the instruments for human rights protec-
tion to the international judiciary organs, the European Commission
and European Court of Human Rights, as subjective right guaran-
teed within the European Convention for Human
Rights.
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K. Lapinskas

President of the Constitutional Court
of the Republic of Lithuania

Some Aspects of the Influence of the
Constitutional Court of the Republic of Lithuania
on Society

The constitution is the basis of the legal framework of contem-
porary democratic states. The constitution entrenches universal
values, which are not called to doubt. Such values are the sover-
eignty of the Nation, democracy, protection of human rights and
freedoms, rule of law etc. Constitutional justice includes not only
a direct settlement of constitutional disputes. In the course of this
process, the constitutional doctrine is created and developed, in
which constitutional provisions, principles and values are
entrenched. Thus, administration of constitutional justice not only
ensures the trust of the public in state and law, since the legitima-
cy of legal acts adopted by state institutions is verified through the
filter of the universally recognized supreme values, but it also
exerts big influence on social relations.

During the fifteen years of its work, the Constitutional Court of
the Republic of Lithuania, while investigating the compliance of
laws and sub statutory acts of the Republic of Lithuania with the
Constitution of the Republic of Lithuania, which inter alia
entrenches the general principles of organization of the state and
society, the innate human rights, the fundamentals of the eco-
nomic order of the state and the principles of social policy, more
than once assessed the existing economic, social and political
processes of the state, and, alongside, it exerted substantial
influence not only on the aforementioned processes, but on
social life in general as well.

Thus, the influence of constitutional justice on society can be
treated and discussed in various aspects. One of them is how
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constitutional justice affects political processes related with for-
mation of institutions of supreme power and with a possibility to
terminate their empowerment ahead of time.

For instance, in the spring of 2004, the Seimas (Parliament) of
the Republic of Lithuania formed the Special Investigation
Commission for investigation in the reasonableness and serious-
ness of the charges brought against the President of the Republic
Rolandas Paksas and for preparation of a conclusion concerning
a proposal to institute impeachment proceedings. This commis-
sion formulated six charges against the President of the Republic
Rolandas Paksas: on acting not in the interests of the Nation and
the State of Lithuania, but in the interests of a private person; on
failing to secure protection of a state secret; on exerting unlawful
influence, while making use of the status of the President of the
Republic, on decisions of private persons and private entities of
economy in the area of property relations; on failing to co-ordi-
nate public and private interests in his activities; on discrediting
public authority; on unlawful orders to his advisors.

On the grounds of these charges the Seimas instituted an
impeachment case against the President of the Republic. In pur-
suance with Article 105 of the Constitution, the Seimas applied to
the Constitutional Court requesting for a conclusion whether the
actions of the President of the Republic Rolandas Paksas, which
specified in the charges formulated by the Special Investigation
Commission, were in conflict with the Constitution. Having con-
sidered the case, the Constitutional Court drew the conclusions
that the President of the Republic R. Paksas grossly violated the
Constitution, since he had granted citizenship of the Republic of
Lithuania to a person not for his merits to the state, but for his
financial support for R. Paksas' election campaign; that the
President of the Republic had knowingly dropped a hint to the
person who supported R. Paksas' election campaign that in his
regard institutions of law and order were conducting investigation
and tapping his telephone conversations; that, while making use
of the status of the President of the Republic, the President of the
Republic had exerted influence on decisions of shareholders of
an enterprise so that the interests of private persons close to him
could be satisfied. On the grounds of the conclusions formulated
by the Constitutional Court, the Seimas continued the instituted
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impeachment proceedings and, on 6 April 2004, having recog-
nized that the President of the Republic R. Paksas by the afore-
mentioned actions grossly violated the Constitution and breached
his oath, removed him from office in accordance with procedure
for impeachment proceedings.

Both the conclusions of the Constitutional Court and this reso-
lution of the Seimas in the impeachment case had deep reper-
cussions in society. It also drew international attention, since it
was the first impeachment case in Europe, when the Head of
State was removed from office.

Soon after the said impeachment case, the Constitutional
Court received a petition from a group of Members of the Seimas
(Parliament) requesting to investigate whether the provision of
the Republic of Lithuania Law on Presidential Elections, which
contained a prohibition to elect a person President of the
Republic, who had been removed by the Seimas from office, or
whose mandate of the Member of the Seimas had been revoked
by the Seimas in accordance with procedure for impeachment
proceedings, if less than 5 years had elapsed since his removal
from office or the revocation of his mandate of the Seimas mem-
ber, was not in conflict with the Constitution. In the opinion of the
petitioner, such limitation established in the law was in conflict
with the Constitution, in which no such prohibition was estab-
lished.

In its ruling of 25 May 2004, the Constitutional Court recog-
nized that such limitation established in the Law on Presidential
Elections was not in conflict with the Constitution, however, the
fact that such limitation had "time limits” (5 years) was in conflict
with the Constitution.

The Constitutional Court held that the constitutional status of
the President of the Republic as the Head of State is not only the
sum of powers expressis verbis established for the President of
the Repubilic by the Constitution; the President of the Republic, as
the Head of State elected directly by the Nation, symbolizes the
State of Lithuania, the values of its society, and personifies the
Republic of Lithuania in international relations. Such constitution-
al status of the President of the Republic implies also his special
responsibility against the community of the state-the civil Nation.

The elected President of the Republic undertakes such
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responsibility by taking an oath to the Nation. Since the institute of
the oath of the President of the Republic and the content of the
oath are entrenched in the Constitution, the oath given by the
President of the Republic bears the constitutional legal meaning-
breach of the oath is also a gross violation of the Constitution pro-
viding grounds for impeachment of the President of the Repubilic.

The Constitutional Court noted that gross violation of the
Constitution or breach of oath undermines the trust in the institu-
tion of the President of the Republic and, alongside, it weakens
the trust in the entire state authority and the State of Lithuania.
Impeachment, when a person who has grossly violated the
Constitution, or breached the oath, is removed from office of the
President of the Republic, is one of the ways of protection of the
state as the common good of the society which is provided for in
the Constitution. Therefore, a person, who was elected President
of the Republic, who took the oath of the President to the Nation,
and who subsequently breached it and thus grossly violated the
Constitution, and who was, according to the procedure for
impeachment proceedings, removed from office by the Seimas,
the representation of the Nation, may not, under the Constitution,
take an oath to the Nation once again, as there would always exist
a reasonable doubt, which would never disappear, related to the
certainty and reliability of his repeatedly taken oath.

On 15 June 2004, after account was taken of these conclu-
sions of the Constitutional Court, the Law on Presidential
Elections was amended. It was provided for in this law that a per-
son who grossly violated the Constitution or breached his oath,
who was removed from office in accordance with the procedure
for impeachment proceedings, may not be elected the President
of the Republic repeatedly.

An important role in changing the legal regulation of the proce-
dure of elections to institutions of representative power fell upon
the Constitutional Court ruling of 9 February 2007 in the constitu-
tional justice case regarding the constitutionality of provisions of
the Republic of Lithuania Law on Elections to Municipal Councils.
In this case the Constitutional Court held that the fact that, after the
legislator had chosen only the proportionate system of elections to
municipal councils, he had not established that permanent resi-
dents of administrative units of the territory of the Republic of
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Lithuania may be elected to the councils of respective municipali-
ties even by being included in the lists of candidates to the coun-
cils of municipal councils, which are drawn by entities other than
political parties, was in conflict with the principle of equal suffrage
entrenched in Paragraph 2 of Article 119 of the Constitution.

It has been emphasized in the said case that the Constitution
does not establish any requirements to the legislator as to what
system of elections to municipal councils should be chosen, how-
ever, the legislator must pay heed to the constitutional concept of
local self-government, which implies the broadest opportunities
possible for all members of respective territorial community to
participate in the decision-making process related to administra-
tion of affairs of the territorial community, thus, it implies the
broadest opportunities possible to compete for a place in a coun-
cil of the respective municipality.

Therefore, it is necessary to ensure that the members of terri-
torial communities should have an opportunity to be elected to
the councils of the respective municipalities even without support
of any political party and to be included as candidates to mem-
bers of municipal councils in some non-political-party list (and
also be elected individually, in case the legislator decides so).

This constitutional justice case is exceptional also in the
aspect that this Constitutional Court act whereby the circle of per-
sons eligible for running in elections to municipal councils was in
fact "widened"” was adopted after the election process had begun
in the entire territory of Lithuania. Therefore, after the
Constitutional Court had recognized that the provisions of the Law
on Elections to Municipal Councils, which granted the right to
stand in elections only to candidates nominated by political par-
ties, were in conflict with the Constitution, there was a dilemma,
whether the on-going process of elections to municipal institu-
tions could continue, or whether the elections had to be arranged
anew on the state level. The Constitutional Court itself solved this
dilemma after it took account of the scale of the electoral process
and its importance to society.

Having assessed the fact that, in general, permanent residents
of administrative units of the territory of the Republic of Lithuania
would have an opportunity to make use of their passive electoral
right in the on-going elections to municipal councils, the
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Constitutional Court held that if the on-going elections to munici-
pal councils become revoked, postponed or suspended in any
other way, one would inflict, doubtless to say, much greater dam-
age to the expectations of voters and to the stability of not only
local self-government, but to the whole system of public power, in
comparison to the fact that the on-going elections to municipal
councils would be held when members of territorial communities
could not be elected to the respective municipal councils if they
were included in some non-political-party list as candidates to
members of municipal councils.

Thus, by predicting a possible impact of its own act on impor-
tant social processes, the Constitutional Court has itself solved
the dilemma, by stating that the adopted ruling would actually be
applied only in regulating the next elections, and thus permitting
to uphold the political and public stability.

It is noteworthy that in the autumn of 2008, after the process of
elections to the Seimas (Parliament) had started; the
Constitutional Court received a petition requesting to investigate
the constitutionality of the provisions of the Law on the Elections
to the Seimas of the Republic of Lithuania. These provisions were
very similar to the aforementioned provisions of the Law on
Elections to Municipal Councils.

By its ruling of 1 October 2008, the Constitutional Court rec-
ognized that the provisions of the Law on Elections to the Seimas,
whereby candidates for the Members of the Seimas may be nom-
inated in the multi-member constituency only by political parties,
were not in conflict with the Constitution.

The Constitutional Court emphasized that when one bears in
mind elections to municipal councils and elections to the Seimas,
as well as the regulation of these elections, one perceives differ-
ent situations: state administration and local self-government are
two different systems of public power enshrined in the
Constitution and they are formed and function on different consti-
tutional bases; under the Law on Elections to Municipal Councils,
municipal councils are elected only according to the system of
elections to municipal councils of proportionate representation in
the multi-member constituency, in which only the candidates
entered in political parties’ lists were allowed to compete, while,
under the Law on Elections to the Seimas, Members of the
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Seimas are elected according to the mixed (proportional and
majoritarian) system of elections, which creates a possibility not
only for persons who are recorded in the lists of thepolitical par-
ties to stand in the elections to the Seimas, but also for individual
persons who, under the procedure established by the laws, nom-
inated themselves as candidates in such elections.

In the said ruling the Constitutional Court inter alia emphasised
the role of political parties in the political life of the state and society
in the course of forming state institutions and in governing the state.

Several Constitutional Court decisions related with the investi-
gation of the constitutionality of laws regulating relations of own-
ership and some social relations have exerted substantial influ-
ence on the life of society and the population.

As itis well known, during the years of the Soviet occupation (in
1940 and later) the private property possessed by Lithuanian citi-
zens was nationalised. Therefore, after the restoration of the inde-
pendence of the Republic of Lithuania on 11 March 1990, the laws
of the Republic of Lithuania adopted by the Supreme Council (the
supreme representative institution) recognised that the rights of
ownership acquired by citizens of the Republic of Lithuania prior to
the Soviet occupation are not abolished and that there is succes-
sion to such rights. In order to regulate the process of restoration
of ownership rights, a law and corresponding substatutory acts
were adopted, which were later amended and supplemented more
than once. Since the restitution process was very complicated due
to its extent, complexity, and the economic, social and land use
relations that had undergone substantial changes during the long
period of the Soviet regime, there have been discussions and dis-
putes regarding the efficiency, reasonableness and lawfulness of
provisions of the legal acts regulating this process, inter alia
regarding the compliance of these acts with the Constitution.

Therefore, constitutional justice was and is of crucial impor-
tance for the development of the regulation of the restitution legal
relations, in which a big part of the society of Lithuania (the own-
ers of the property which is to be returned, the successors to their
rights, as well as the present users of this property) is taking part.

The Constitutional Court has solved approximately 20 consti-
tutional justice cases linked with assessment of the constitution-
ality of legal regulation of restitution. It formulated the provisions
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of the constitutional doctrine and such provisions are followed
both in developing the legal basis of restitution and in applying the
valid legal acts.

The Constitutional Court has noted more than once that in
Lithuania one chose limited restitution, but not restitutio in inte-
grum in order to keep the balance between the interests of the
owner and those of the entire society. On these grounds the con-
stitutional doctrinal provisions were formulated, according to
which in case there are no possibilities to restore the existing real
property in kind, the rights of ownership may be restored in other
ways, for example, by allocating a plot of land, forest, or an area
of a water body of equal value in another place, i.e. by allocating
the property which had never belonged to that person by right of
ownership before, or, for example, by paying a fair compensation,
which also secures the restoration of ownership rights. In addi-
tion, the Constitutional Court interpreted in its acts as to what cri-
teria should be followed by the legislator when he establishes the
situations when the property is not returned to the owner in kind
and is bought out for state needs. The Constitutional Court has
noted that the constitutional bases and requirements for taking
the property over for the needs of society must also be applied in
the case of restitution where the issue of buying out of the prop-
erty for state needs was decided.

While considering a constitutional justice case on restoration
of the rights of ownership in protected territories (ruling of 5 July
2007), the Constitutional Court held that the circumstance that
the property to which the rights of ownership are restored is in an
area which is ascribed to areas of particular value, is a sufficient
basis for the legislator to regulate the restoration of the rights of
ownership to such property in a differentiated manner, since the
legislator cannot disregard the imperative arising from the
Constitution to regulate these relations in the manner so that one
would not undermine the protection of the areas of particular
value, which are a national value of universal significance. On the
grounds of such interpretation provided by the Constitutional
Court, a draft law, which reduced the circle of the persons to
whom land could be returned in protected territories, was pre-
pared and presented for the legislator for consideration.

While speaking about the influence of constitutional justice on
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social relations, one is to mention the 25 November 2002
Constitutional Court ruling on the constitutionality of limitation of
payments of social insurance pensions to working pensioners,
which had a deep repercussion in society. It was held in this ruling
that the provisions of the Republic of Lithuania Law on State
Social Insurance Pensions, whereby the payments of allocated
and paid social insurance pensions to working pensioners were
reduced, were in conflict with the guarantees of protection of
property entrenched in Article 23 of the Constitution, with the pro-
vision of Paragraph 1 of Article 48 thereof, whereby each human
being may freely choose a job, and with the obligation of the state
to guarantee the right to a pension, which is entrenched in Article
52 of the Constitution.

In this constitutional justice case it was inter alia emphasised
that the collection of funds necessary to pay old age pensions and
the payment of the pensions themselves are based on social
insurance (on social insurance contributions), and the human
being, to a certain extent, takes part in the creation of the mater-
ial preconditions of payment of these pensions. The person who
meets the conditions established by law in order to receive the old
age pension, and who has been awarded and paid this pension,
has the right to a monetary payment of a respective amount, i.e.
the right to possession.

After this Constitutional Court ruling was adopted, there were
many discussions in society regarding the protection of rights of
the persons to whom the limitations on pensionary payments had
been applied prior to the adoption of the Constitutional Court rul-
ing. The discussions of the legal community, representatives of
state institutions and interested persons prompted certain initia-
tives of the legislature and, on 6 November 2007, the Seimas
adopted the Republic of Lithuania Law on Paying Part of State
Social Insurance Old Age and Invalidity Pensions, whereby the
state undertook an obligation to pay part of the pensions, which
were not paid till 31 December 2002, to those pensioners to
whom the payments had been limited under the legal provisions,
which were recognised as unconstitutional by the Constitutional
Court ruling of 25 November 2002.

While speaking about the social relations very closely linked
with the innate human rights and their protection, one is to men-
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tion the constitutional justice case on the compliance of provi-
sions of the Republic of Lithuania the Law on Education with the
Constitution, which was decided on 13 June 2000. Since the
constitutionality of the provisions of the law was disputed from
the aspect of the influence of religious organisations and
churches on education (establishments of teaching and educa-
tion), this case was important both from the standpoint of the
constitutional grounds of the relation between the state (its
institutions) and religious organisations, and in the aspects of
human rights and freedoms (freedom of thought, belief and
conscience, the right to freely choose any religion or belief and,
either alone or with others, in private or in public, to profess
one's religion, to perform religious practices, to practice and
teach one’s belief), and in the aspects of protection of the rights
and interests of the child.

In this case the Constitutional Court noted that in the
Constitution the principle of separateness of the state and the
church is established, which is the basis of the secularity of the
State of Lithuania, its institutions and their activities. This princi-
ple, along with the freedom of convictions, thought, religion and
conscience which is established in the Constitution, together
with the constitutional principle of equality of all persons and the
other constitutional provisions, determines neutrality of the state
in matters of world view and religion. Alongside, it was empha-
sised that the provision of Paragraph 1 of Article 40 of the
Constitution that state and local government establishments of
teaching and education shall be secular presupposes a require-
ment that these establishments be tolerant, open and accessible
to people of all religions as well as those members of society who
are non-believers.

It was noted in the Constitutional Court ruling that the require-
ment of Paragraph 1 of Article 40 of the Constitution to offer
classes in religious instruction at the request of parents express-
es the principle of positive declaration. It is the constitutional right
of parents to express a request that their children be given reli-
gious instruction, also by indicating as to what particular religion
is requested to be taught. It was also emphasised that, under
Paragraph 1 of Article 14 of the United Nations Convention on the
Rights of the Child, the States Parties shall respect the right of the
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child to freedom of thought, conscience and religion. Therefore if
the establishment of teaching or education knows about the reli-
gion of traditional churches or religious organisations professed
in the family of the child, the child, while taking account of his
interests, may be taught this religion. If the establishment of
teaching or education does not know about the religion of tradi-
tional churches or religious organisations professed in the family
of the child, account is taken of the request of the child himself.
The child may not be coerced to adopt or profess any religion or
faith, nor his constitutional freedom of thought, conscience and
religion may be restricted.

The Constitutional Court held that the disputed provisions of
the law according to which in educational establishments classes
may be founded in order not only to give religious instruction but
also to teach secular subjects create legal preconditions to
change the secular character of state and local government
establishments of teaching and education, thus they violated
Paragraph 1 of Article 40 of the Constitution.

In addition, the Constitutional Court held that the provision of
the Law on Education that the religious association was entitled
set to the requirements of world outlook formation for state and
local government educational establishments which are co-
founded with state-recognised traditional religious associations
and the requirements for the staff of the educational establish-
ment implied that that the religious community was entitled to
interfere with the convictions of the employees (and not only of
teachers of religion, but also of teachers of secular subjects), to
exert influence on them, to find out their view on religion, faith,
believing or non-believing. The application of such provision of
the law would deny the norm of Paragraph 1 of Article 42 of the
Constitution that culture, science, research, and teaching shall be
free, and would violate the constitutional concept of freedom of
convictions and their expression.

On 21 November 2000, while taking account of this
Constitutional Court ruling, the Seimas adopted the correspond-
ing amendments to the Law on Education.

Summing up the discussed aspects of the experience of con-
stitutional justice in Lithuania, it is possible to assert that constitu-
tional justice, which, by its content, encompasses the constitu-
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tional verification of concrete legal acts, as well as the interpreta-
tion of the Constitution and highlighting constitutional values and
consolidation of their concept, exerts influence in an active man-
ner on development of legal regulation on the basis of constitu-
tional values. It is by this that constitutional justice contributes to
entrenchment of constitutionalism and undoubtedly influences
not only state institutions, but society as well.
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1. Macejkova

President of the Constitutional Court
of the Slovak Republic

Influence of the Constitutional Court
of the Slovak Republic on the monisim of the
Slovak legal system

1. The Constitutional Court of the Slovak Republic was estab-
lished sixteen years ago as a result of historical conditions that
within three years fundamentally predetermined the contempo-
rary Slovak statehood. In November 1989 the whole socio-politi-
cal system of the Czech and Slovak Federative Republic was rad-
ically changed. The Constitution of the Slovak Republic No.
460/1992 Coll. of the 15t of September 1992 was adopted. On
31st of December 1992 the Czech and Slovak Federative Republic
ceased to exist. The sovereign Slovak Republic came into being
on 1st of January 1993. According to the Constitution and Law No.
38/1993 Coll. of the 20th of January 1993, on the organization of
the Constitutional Court of the Slovak Republic, the Constitutional
Court initiated its decision-making power. Slovak Republic
became a member of European Union on 1St of May 2004 as a
genuine result of essential changes. Without exaggeration there is
a need to say that Slovak legal system has definitely become a
part of the European legal culture. By analysis of functions of the
state we can unambiguously draw a conclusion that the Slovak
Republic is a parliamentary republic in term of the system of gov-
ernment. It is an integrated, sovereign state, which forms condi-
tions for a modification of the formal rule of law to the substantive
rule of law. In terms of law the membership in the European Union
changed fundamentally relationship between the national/
domestic law and the international law; preferentially in terms of
sources of the law.
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It is necessary to stand on the objective facts given while
assessing the influence of the decision-making power of the
Constitutional Court of the Slovak Republic (hereinafter
"Constitutional Court").

Constitutional Court in the Slovak Republic has extremely
strong position and disposes of broad powers. In term of particu-
lar models of the court control of the constitutionality, centered
and specialized model of the court control is concerned.

In the Constitution the judicial power is adjusted in the 7th
Chapter and consist of two sections. The first section is related to
the Constitutional Court, the second one to the general courts.
Constitutional Court is a body sui generis; it is independent from
the system of ordinary courts by its organization and personnel
point of view.

2. Division and control of the power is a principle of the legal
state "conditio sine qua non" for all existing states. In the rule of
law the power of the state must be reallocated in such a way that
judicial power would be an effective counterbalance disposing of
active checks, which shall prevent misuse of power by political
parties through the executive and the legislative power.
Enlargement of the legal powers of the courts (including
Constitutional Court) is not a demonstration of voluntarism but is
an objective necessity.

3. The existence of the Constitutional Court, as an authority of
a court type invested with protection and guarantee of the consti-
tutionality, emerged necessity to divide the judicial power
between the Constitutional Court and the ordinary courts that an
unwanted duplicity in proceeding would be avoided. Thus, the
Constitutional Court via facti would not become only an addition-
al level in the system of ordinary courts.

Since the establishments of the Constitutional Court there
have been theoretical as well as applicative issues associated with
division of powers between the general courts and the
Constitutional Court. Legislative solution chosen by the creators
of the Constitution while determining its power is a following
statutory text: "if no other court (i.e. ordinary court) is deciding”.
This statutory text is defined by the constitutional theory as a prin-
ciple of subsidiarity. The principle of subsidiarity is embodied in
the Constitution in four cases: in proceedings concerning confor-
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mity of legal regulations related to local government authorities
and local state administration with the legal sources of higher
legal force, in proceedings concerning constitutional complaints
of natural persons and legal persons if violation of fundamental
rights and freedoms or human rights and fundamental freedoms
resulting from international treaty is claimed, in proceedings con-
cerning complaints of local government authorities toward unlaw-
ful decision or other unlawful infringement on the merits of local
government. Another one is decision-making concerning demar-
cation disputes.

The principle of subsidiarity is especially important in merits on
the constitutional complaints of natural or juristic persons. It
results in overload of judges by the proceedings on complaints
and restriction of space for other types of proceedings.

We can remark two approaches in application of the principle
of subsidiary authority of the Constitutional Court; in cases of the
constitutional complaints objecting violation of the fundamental
rights and freedoms thus in interpretation of border between the
ordinary courts and the Constitutional Court:

- The legal power of the Constitutional Court is subsidiary and
applied only if the legal power of the general courts is not given.

- The second principle as a result of an activism of the
Constitutional Court eventuates in that the complain is admissible
if, based on the terms of each case and despite exhaustion of all
legal remedies available, the fundamental rights and freedoms of
the plaintiff remain violated.

4. Amendment of the Constitution in year 2001 increased par-
ticipation of the Constitutional Court on the monism of the legal
system of the Slovak Republic by application of preventive con-
trol of the constitutionality by its new powers: decision on con-
formity of negotiated International Agreements with the
Constitution (became effective on 1st January 2002) and decision
on conformity of subject matter of a Referendum with the
Constitution and the constitutional laws (became effective on 1st
July 2001). On of the competences of the president of the Slovak
Republic is to submit a motion to start proceedings concerning
conformity of the international treaty with the Constitution or con-
stitutional laws if he has doubts about the conformity. If the
Constitutional Court promulgates a discrepancy, affected inter-
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national treaty shall not be ratified. The competence to announce
a referendum belongs to the president as well. If he has doubts
about conformity of the referendum with the Constitution or a
constitutional law, he is obliged to submit a motion to start pro-
ceedings concerning conformity of the referendum with the
Constitution. If the Constitutional Court promulgates a discrepan-
cy, president is not allowed to announce a referendum.

5. The Constitutional Court of the Slovak Republic as a con-
centrated model of the Authority protecting Constitutionality had
already, by the original text of the Constitution, a wide range of
legal powers. That range was progressively growing through vari-
ous revisions of the Constitution implemented by constitutional
laws, particularly in the period of 1999 and 2001. As resolves from
the valid constitutional regulations, in the present Constitutional
Court disposes of 19 competences (legal powers). Moreover,
within the power of decision-making concerning conformity of
legal regulations, there are four subgroups of competences.
Constitutional Court decides about constitutionality and legality of
five types of elections within the framework of proceedings on
electoral complaints (presidential elections, parliament elections,
European parliament elections, elections to local government
bodies).

It is desirable to complete this listed enumeration with plenary
decision-making concerning inner competences of the
Constitutional Court - especially to unify the decisions of the sen-
ates, to regulate its inner matters and budget proposal.

Despite the growing number of the judges (from ten to thir-
teen), all the judges are burdened with permanently increasing
number of appeals.

It is truth that solely the enumeration of the Constitutional
Court competencies (and related number of particular proceed-
ings) does not show the real picture of level, difficultness and effi-
ciency of the Constitutional Court decision-making activities.

Some of the competencies are applied almost daily (constitu-
tional complaints), some periodically (electoral complaints) and
some very rarely. From the regulative function of law results that
its constitutional arrangement is essential.

Since the establishment of the Constitutional Court following
competences were never applied:
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- Electoral complaints concerning presidential election,
European parliament election, election of the self - governing
regions.

Following competence were applied rarely:

- Approval for the criminal prosecution of the general court
judges, as well as disciplinary proceedings concerning president
ad vice-president of the Highest Court of the Slovak Republic and
Attorney General of the Slovak Republic.

Objectively inevitable task to unburden overloaded judges will
not be resolved systematically if only mechanical reduction of the
Constitutional Court's legal powers will be provided.

"Neuralgic point” of the judges’ overload is decision-making
concerning complaints by natural persons and legal persons if
these persons claim violation of their fundamental rights and free-
doms, despite subsidiary legal power of the Constitutional Court.
Proceedings concerning complaints are difficult as regards its
factual aspects as well as quantitative aspects and timing. This
type of proceedings makes the main part of the decision-making
agenda of the Constitutional Court. For example the findings
received in a proceedings concerning constitutional complaints
represented in the period 2002-2006 almost 91% from all deci-
sion on merits of the Constitutional Court.

Facticity of the monism of the Slovak legal system (guaranteed,
inter alia, by decision making powers of the Constitutional Court) is
conditioned by solving problems joined with its crucial compe-
tences, so as Proceedings Concerning Conformity of Legal
Regulations, Proceedings Concerning Constitutional Complaints,
Interpretation of the Constitution and Constitutional Laws.

a. Decision making Concerning Conformity of Legal
Regulations

This is a typical power for all existing Constitutional Courts in
the world.

Constitutional Court of the Slovak Republic does not decide
about the Conformity of Legal Regulations of the equal legal
force. The control of the Constitutionality is made post legem,
because the subjects of the control are not the drafts of the legal
regulations. Legitimate decision is issued in the Collection of
Laws and is generally binding.
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The Constitutional Court is in the position of negative legislator
because the result of its decision is quashing of effectiveness of
inharmonious regulation. If the regulation is not harmonized within six
months, it becomes invalid and is excluded from the legal system.

After the revision of the Slovak Constitution in 2001 the influ-
ence of the Constitutional Court on the monism of the Slovak legal
system strengthened due to the new legal power of the Court.
According to this power in the proceedings concerning conformi-
ty, the Court is allowed to cease effectiveness of the challenged
legal regulations, their parts, eventually some of the statutes, if
extensive economic loss or other serious irreparable conse-
quences are threatening.

The Court is fully aware of relevance of immediate impacts
(especially economic ones) resulting from ceasing of effective-
ness of the legal regulations. From its own initiative the Court did
not cease the effectiveness of any challenged regulation.

In the Slovak Republic natural and legal persons do not have
active procedural legitimacy to make a motion to start proceed-
ings concerning the conformity of the legal regulations. For the
praefatus persons there is a possibility to use a mediate option.
That means procedural legitimacy of the general court acting
through ombudsman or office of the public prosecution. Within
proceedings concerning conformity there is a very important
power of the Constitutional Court that is adjusted in the Law No.
38/1993 Coll. on the organization of the Constitutional Court of
the Slovak Republic. This power contains an option to extend the
range of the reviewed legal regulations and add other regulations
related (factually and contextually) to those, which were labeled
as discrepant as well as to promulgate by finding its discrepancy.

Authority that issued discrepant legal regulation is required to
harmonize it with the regulation of higher legal force. This author-
ity is binded by the legal opinion promulgated in the finding of the
Constitutional Court.

b. Decision-making concerning complaints from nature
persons and legal persons subject to Article 127
of the Constitution.
Original constitutional regulation of the constitutional com-
plaint had several imperfections. After the constitutional revision
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in 2001 a new version of Article 127 was approved. Essential
changes as follows:

- Possibility to challenge not only the violation of fundamental
rights and freedoms but human rights and fundamental free-
doms resulting from international treaty as well

- Complaint can refer not only to the valid decision but to the
measure or other intrusion as well

- Passive legitimacy belongs not only to the authority of public
administration but to the any public power authority as well

- Competences of the Constitutional Court were extended i.e.
to avoid challenged decision, measure or other intrusion, to
direct those who violated rights and freedoms protected by
the Constitution to take action in the case, to return the case
for another ruling, to ban continuation in denial. If possible,
those who violated rights and freedoms, are required to the
restituo in integrum

- Possibility to concede an adequate financial satisfaction to
those whose rights or freedoms were violated Individual pro-
tection of the fundamental rights and freedoms guaranteed
by the Constitution acquired after the revision a suitable
space to be effective. Mentioned statement was affirmed by
the case law of the European Court of Human Rights.

This court declared subject to the Article 127. of the
Constitution that complaint has a nature of effective inner admin-
istrative remedy that must be used before appealing in
Strasbourg.

Possibility of adequate financial satisfaction (often the main
factor to submit a complaint) raised a number of individual com-
plaints delivered to the Constitutional Court.

c. Proceedings concerning interpretation of the
Constitution and Constitutional laws.

Analyzing the tools used by the Constitutional Court that share
in the monism of the Slovak legal system, we cannot neglect pro-
ceedings concerning interpretation of the Constitution and
Constitutional laws. This type of proceedings belongs to the
abstract control of the constitutionality because the legal effects
of the Court's decision have an impact on the legal status of the
unknown number and range of subjects.
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Particularities concerning interpretation of the Constitution

and Constitutional laws include:

- Since 1st July 2001 the decision of the plenum is promulgat-
ed in the Collection of Laws. The Constitutional Court is the
only authority that interpretation is legal and legally binding
erga omnes. This is the reason why this kind of decision has a
binding force equal to the binding force of the legal regula-
tions.

- General condition of the proceedings is an existence of the
cause, which means a concrete cause between two partici-
pants. Generally are concerned public authorities. In their
mutual relation the Constitution and Constitutional laws
should be applied.

- General binding force has the effects only in the future (ex
nunc) - Constitutional Court is not allowed to interpret the
Constitution and Constitutional Laws ex offo

- Proceedings concerning interpretation of the Constitution
represent a tool of the Constitutional Court's participation on
the decision-making process related to the share of power
among particular constitutional authorities.

- Constitutional Court is not legally binded by any motion of any
of the participants in the proceedings; is not required to favor
any of the interpretation’s options represented by the partici-
pants.

- The Constitutional Court of the Slovak Repubilic is by right an
important element in the legal system in the Slovak society.
By its status and its legal powers the Constitutional Court of
the Slovak Republic belongs among Constitutional Courts of
European Union as an equal partner.
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Mn. Muknawesuny

lNpeagcenarens KoHctutyumoHHoro Cyaa
Pecnybnunkn benapychk

BnnsiHMe KOHCTUTYLMOHHOrO Npasocyaus
Ha o6wecTBO B Pecnyonuke Benapycb

YBaxxaemble konneru!
Jambl n rocnopa!

B Pecnybnuke Benapycb B anpene a1oro roga Mol 6yaem oT-
MeyvaTb 15-netme KoHctutyumoHHoro Cyaa.

3a 3TOT KOPOTKUIA Nepuop KOHCTUTYLMOHHOE npaBocyaume
NPOLLIJIO HECKOJIbKO 3TarnoB CBOero pa3sutus. Hayano nearens-
HOCTU 1 cTaHoBneHus KoHctutyumoHHoro Cyaa (1994-1996 rr.)
Kak opraHa KOHCTUTYLIMOHHOIO KOHTPOJISi MPOMCXOAMIIO B CIIOX-
HbI, NONUTMYECKM 0OOCTPEHHbIN Nepuog, nepexoia K peanbHo-
My OPMUPOBAHUID NPE3UAEHTCKOM pecrnybnukn, 3aBepLunB-
Lnica ynopsiao4eHMeM KOHCTUTYLMOHHONO MexaHu3Ma pasge-
JIEHNs1 BNacTen 1 A0CTUXEHNEM ONTUManNbHOro 6anaHca ux nosn-
HOMOYUI C NMPOBEOEHMEM BCEHApPOOHOro pedepeHayma no ms-
MeHeHuto KoHCcTuTyuumn. B aTo Bpemsi KoHCTuTyumMoHHoMy Cyny
NPUXoANNOCh 60NbLLIOE BHUMaAHWE yOensTb BONpOcaM pasrpaHn-
YeHNs1 KOMNEeTEHUMN BNacTel, NX B3auMOAENCTBUS.

B HacToslee BpemMs ganbHelee pasBuTMe KOHCTUTYLMOH-
Horo npasocyaust B benapycu npoucxoguT B YCIOBUSIX CTa-
OGunbHOCTN B 0OOLWLIECTBE, pPeasbHOro pasBUTUS OEeMOKpaTuu,
TECHOro U KOHCTPYKTUBHOIO B3aMMOAENCTBMS BNacTel, BbICO-
koro gosepus Hapoga MNpeanaeHTy 1 MapnameHTy. PaclumpeHsol
nonHomouuns KoHcTutyumoHHoro Cyaa ¢ uenbto ganbHenero
COBEPLUEHCTBOBAHUS CUCTEMHOrO XapakTtepa KOHCTUTYLIMOH-
HOrO KOHTPOS, MOBbLILLIEHUSI ero POJIN U BAUSHUS Ha YTBEPXOE-
HNE KOHCTUTYLIMOHHBIX LEHHOCTEN U NPUHLMMNOB B XXWU3HM OOLLLECT-
Ba 1 rocyaapcTBa.
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Bce 910 Bpems rnasHol 3apadenn KoHcTuTyumoHHoro Cypa
Obino 1 ocTaeTcs obecnedeHne BepxoseHcTBa KOHCTUTYUMN 1 ee
HEeNoCPenCTBEHHOIO AeNCTBUA, KOHCTUTYLIMOHHbLIA KOHTPOJIb 3a
HOPMaTMBHbLIMU MPAaBOBbIMW aKkTamMu B rocynapcTee, 3awmra
KOHCTUTYLIMOHHBIX NpaB 1 cBOOO, rpaXaaH.

B cooTtBeTcTBMN CO cTaTtben 116 KOHCTUTYLUM 3aKioYeHme O
KOHCTUTYLIMOHHOCTU HOPMATUBHbIX NMPAaBOBbIX akTOB KOHCTUTY-
uMoHHbIn Cya aaet no npegnoxeHuam NpesvgenTa, nanat lNap-
nameHTa, lNpasutenscTtea, BepxosHoro Cyna, Beicwero Xosam-
ctBeHHoro Cyaa. YnonHOMOYEHHbIMU cybbekTamMum ObI1Io BHeCe-
HO B KOHCTUTYUMOHHbLIN Cya Bcero 88 npeanoxeHuin 0 NnpoBepke
KOHCTUTYLIMOHHOCTU 3aKOHOB 1 APYrMX HOPMAaTUBHbIX MPaBOBbIX
akToB. B nocnegHue rogbl paccmaTtpuBaloTcs eauHMYHble obpa-
LLeHVs B NOpsAKe nocrnenyowero KOHCTUTYLMOHHOIO KOHTPON4,
4YTO CBUAETENLCTBYET O NOBLILLIEHUN YPOBHA KOHCTUTYLIMOHHOCTH
HOPMOTBOPYECKOro Nnpouecca B pecnybnunke.

B npownom rogy BBefeH obsi3aTesibHbl NpeaBapuTebHbll
KOHCTUTYLIMOHHBIA KOHTPOJIb BCEX 3aKOHOB, NPuHATLIX lMapna-
MEHTOM, Ha cTagum 0o nognucaHusa mnx lNpesvpoeHTom. Tem ca-
MbIM BEKTOP AaJIbHENLLErO Pas3BUTUA KOHCTUTYLIMOHHOIO Npaso-
Cyamd HanpasfieH Ha ynpexaeHne HapyleHUn KOHCTUTYLIMOH-
HOCTWU B HOPMOTBOPYECTBE, UCKJIIOYEHNE BO3MOXHbIX HEeraTus-
HbIX COUMalbHbIX NOCNEACTBUN OeCTBUA HOPM 3aKOHOB, NPOTU-
Bopeyawmx KoHCTUTYUMKN, HeJonyweHne NCKaXeHUss KOHCTUTY-
LIMOHHO-NPaBOBOIro CMbIC/IA NPU NPaBONPUMEHEHUMN.

KoHcTuTyumoHHeiM CyoomM yxe npoBepeHa KOHCTUTYLIMOH-
HOCTb 102 3aKOHOB, U3 HMX 35 - 0 paTudmKaLn MexayHapoaHbIX
norosopos. lNpn3HaBas KOHCTUTYLIMOHHOCTb NMPUHATBLIX 3aKOHOB,
KoHcTnTtyumoHHein Cyn dopmmpoBan npaBoBble NO3ULMK, MO
CBOEWN CYTW Hanpas/ieHHble Ha YACHEHNE KOHCTUTYLIMOHHO-NpPa-
BOBOIO CMbIC/1a HOPM 3aKOHOB, TakuM 06pa3oM ynpexaas Kon-
JN31n NPU NPaBONPUMEHEHNMN.

KoHcTuUTyumoHHOe npaBocyave B ¢popme 06§3aTefibHOro
npeaBapuTeNibHOr0 KOHCTUTYLIMOHHOIO KOHTPOJIA 3aKOHOB pea-
JIN3yeTCs Brepsble Ha NOCTCOBETCKOM MNpoCcTpaHcTBe. [oaTomy
Mbl aKTUBHO M3y4aeM OnNbIT Hawmx GpaHLy3CKMX KOJIJIEr, OnbIT
KoHcTtntyumonHoro Cyna PyMbIHWUM 1 Apyrux CTPaH, rae ocyLlec-
TBASETCHA B TOW MU MHOW CTENEHU NPEeaBapUTENbHbIN KOHCTUTY-
LIMOHHbIN KOHTPO/b.
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B benapycu rpaxaaHe He o6nagaloT NpaBoM Ha KOHCTUTYLIN-
OHHYI0 Xanoby, T.e. Ha HenocpeacTBeHHoe obpalleHne B KoHc-
TUTYUMOHHbIN Cyf, 4To, 6E3YCNOBHO, OrPaHMYNBAET BO3MOXHOC-
T 6onee LMPOKOW NMPOBEPKM KOHCTUTYLMOHHOCTU B NMPaBonpu-
MeHeHun. BmecTe ¢ TeM 3aKOHOOATENbCTBOM rpaxaaHam npe-
[OCTaB/IeHO NpaBo 06pPaTUTLCS K YNOJHOMOYEHHBIM CYObeKTaM
Nno BONpoCcamM MPOBEPKU KOHCTUTYLIMOHHOCTM akToB. MexaHn3m
peann3auMm Takoro npaea TpeOyeT fafibHENLWIEro COBEpLUEH-
CTBOBaHUS.

B cooTtBetcTBUM C nonoxeHnamu ctatbn 112 KoHCTUTyumm,
€CNN NPU PacCMOTPEHUN KOHKPETHOrO Aena cypn, obuiein opuc-
OVKUMW NPUAET K BbIBOAY O HECOOTBETCTBMN HOPMATUBHOIO akTa
KOHCTUTYUMKN, OH MPUHUMAET pPeLLeHne B COOTBETCTBUN C KOHC-
TUTyLMEN N CTaBUT B YCTAHOBNEHHOM NOPSAKE BONPOC O NPU3Ha-
HUM JAHHOrO HOPMAaTMBHOMO akTa HEKOHCTUTYLMOHHbIM. B Hac-
Tosiwee BpeMsi KOHCTUTYUMOHHBIV Cya, npeanpuHMMmaeT Heo6xo-
OuMble ycuams gns Toro, 4Tobbl 3apaboTtan B NOSHOM OObeMe
yKa3aHHbI MEXaHNU3M MPOBEPKM KOHCTUTYLIMOHHOCTU 3aKOHOB U
OpYyryx aKkToB, NPUMEHSIEMbIX CyaaMn Npu pacCMOTPEHUM KOHK-
PETHbIX Aen.

B uenom pelwweHnsa KoHctutyumoHHoro Cyana BOCNpUHUMAOT-
Csl B 00OLLECTBE MONIOXNUTESNIbHO KaKk CO CTOPOHbLI FOCYAAPCTBEH-
HbIX OPraHoB, TaK 1 rpaxaaH.

Hanbonee WinMpokmin 06LLLECTBEHHbIN PEe30HAaHC NONY4YUIn pe-
weHnsa KoHctutyumoHHoro Cyaa, HanpafieHHble Ha obecneye-
HWe: npaBa rpaxaaH Ha cyaebHyo 3alWuTy nocpencTsomMm obpa-
LWEHNSI B KOMMETEHTHbIA, HE3ABUCUMBbIA N GeCcnpucTpacTHbIN
Cyn,; rapaHTuin paBHOM 3aLUNTLI N PaBHbIX YCI0BUIN 019 pa3BUTUA
Bcex GopM COOCTBEHHOCTU; BBEAEHNS aNbTePHATUBHON BOUHC-
KOW cnyX06bl; yNPOLLEHNS NOpsSAKa Bole3aa rpaxaaH Pecnybnnku
Benapychk 3a rpaHuuy; cBob6oabl NepeaBMXeHNs 1 Bbibopa MecTa
XUTENbCTBA.

B npuHAaTbIX pelwieHnsax cpopmMmpoBaHbl NPaBoOBblE MO3MLUK
No BONPOCAaM KOHCTUTYLIMOHHBIX FAPaHTUN NpaB y4aCTHUKOB Yyro-
JIOBHOrO npouecca; NpobenbHOCTU NPU NCHNUCIEHUN MPOLLECCY-
anbHbIX CPOKOB; KOHCTUTYLIMOHHOCTM NPUMEHEHUS CyaamMu npa-
BMNa 06 o6paTHOM cuie 3akoHa.

HeopHokpaTHO paccmaTpuMBannch BOMPOCHLI 06ecneyeHus
KOHCTUTYLMOHHbBIX FapaHTUn COLManbHO-39KOHOMUYECKMX NPaB.
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Cyn npoBepsin KOHCTUTYLMOHHOCTb NPaBOBOIro PEryinpoBaHns B
cdepe npegnpuHMMaTenbCTBa, rapaHTuii TPYAOBLIX Npas paboT-
HWUKOB Ha NPeAnpPUATUSX PasnnyHo GopMbl COBCTBEHHOCTU, UX
ydacTus B npodeCCuOHasbHbIX CO3aXx.

MmaBHOE B CBOEN OesATesIbHOCTM B 3TOM HanpasneHun KoHc-
TUTYUMOHHbIN Cyf, BUOWT B MOCTOSAHHOM KOHCTUTYLMOHHOM KOHT-
pone 3akoHOAATeNbCTBa, PErynpylowero npasa U csoboapl
rpaxxgaH C Lenblo NX NOIHOM peanm3aumn B COOTBETCTBUM C NO-
noxeHnamm KoHCTUTYUUN, MeXAyHapOoAHbIMW CTaHaapTamMu
npas 4enoBeKa.

Pecnybnuka Benapycb SIBASIETCS y4aCTHULEN MNpakTUYECKW
BCEX OCHOBHbIX MEXAYHApPOAHbIX AOrOBOPOB YHUBEPCANbHOIO
xapakTepa B 0651acTi npaB 1 cBo6o, YenoBeka. ITO NO3BOSSET
KoHcTuTyunoHHomy Cyay NpuUMEHsITb X HEMOCPEACTBEHHO Npu
NPUHATUN PELLEHUIA.

B mexayHapoaHOM npaBe akkyMynmpoBaHbl CTaHAapTbl B 06-
nacTv NpaB YenoBeka, KOTOPbIM AO/XHbI COOTBETCTBOBATL U 3a-
KOHOLATENbCTBO, M cyaebHas npakTuka pasfinyHbiX CTPaH.
MIMEHHO KOHCTUTYLIMOHHOE NpaBocyane onpenenseTr ontumanb-
HbIi 6anaHc cobnoaeHNs NpaB IMYHOCTU U MHTEPECOB BCENo 06-
LecTBa, YTBEPXAAEeT eanHble AEMOKPATUYECKME LLEHHOCTU.

Cnacunbo 3a BHMMaHME.
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B. Nenadic

President of the Constitutional Court
of the Republic of Serbia

0. Vucic

Judge of the Constitutional Court
of the Republic of Serbia

The impact of the practice
of the Constitutional Court on society

A short overview on the origination, development and
current constitutional physiognomy of the Constitutional
Court of the Republic of Serbia

In the year in which the Constitutional Court of the Republic of
Serbia is celebrating a significant jubilee — 45 years of its exis-
tence, we believe it necessary and appropriate, to begin our
report with some facts which shed particular light on all that this
guardian of our constitutions (as there have been a few) has
meant for the legal system of Serbia, from its foundation until
today, as well as for the rights of its citizens, for the faith in the
effect of law in general, and through them all, faith in a legal state
and the achievement of justice.

Back in 1963, the socialist Yugoslavia, the first and only of the
socialist countries, established the Constitutional Court, in that
way with numerous other adopted institutions, as well as the
rights and freedoms of citizens which reflected the so-called
“western model” of constitutionality and constitutional organiza-
tion, it drew closer to the lasting and inviolable values of liberal-
democratic constitutionality. Amongst all else, the Constitutional
Court in fact was one of the reasons due to which our former
state, the socialist federation of Yugoslavia, differed from other
states with socialist order, and because of which constitutional
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theoreticians and numerous analysts of that time singled it out as
an atypical country that deviated from the strict and uncondition-
al devotion to the principles of the socialist organization of the
state and justice.

Our former state established the institution which in its struc-
ture and especially its work shall oppose the inviolable determina-
tion of the socialist states — the principle of the unity of powers.

In the Republic of Serbia, a Constitution was adopted in which,
at least symbolically, Serbia bound its exemplarily developed
constitutionality of the 19th and the beginning of the 20th century
with its modern constitutionality, which in many of its principles
and institutions that set it apart and the renewed constitutionality
of the state of Serbia from the period of its state sovereignty. With
respect for its own, authentic and respectable constitutional her-
itage, with this Constitution, Serbia had turned to the experiences
of European and world proportions and valuably confirmed pos-
tulates of constitutional and all other structures of democratic,
socially just state, founded on full equality of its citizens whose
rights have been guaranteed by way of a series of constitutional-
ly prescribed institutions. With full right and respect the
Constitutional Court also found its place.

Since recently, we have before us the new Constitution of the
Republic of Serbia, adopted in 2006. One of the issues where the
authors of this Constitution were the most efficient was the matter
of the Constitutional Court!.

This short overview of the establishment and development of
constitutional judiciary in the Republic of Serbia we considered to
be a necessary “milieu” in which every decision which this Court
makes is necessarily observed and respected and whose reflec-
tion are those decisions themselves. Namely, the practice of this
Court, especially the post-socialist one, is rich with decisions that
were of great significance for our society, and were, on the one
hand, the result of the given social circumstances and, on the
other, had great retroactive influence on society itself and the

changes which were taking place.

1
See more on the new Constitution and Constitutional justice: R. Markovi¢, “Ustav Republike Srbije

od 2006 — kriticki pogled®, Anali Pravnog fakulteta u Beogradu, 2/2006, pgs. 26-31 and same
author, ,,Ustavni sud u Ustavu Republike Srbije od 2006 godine.“ Anali Pravnog fakulteta u
Beogradu, 2/2007, pgs.19-46. O. Vuci¢, ,,Novi Ustav Republike Srbije i Ustavni sud — u¢injene
izmene — neka otvorena pitanja“, Pravna rije¢, 10/2007, pgs. 131-145.
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The framers of the Constitution broadened the constitutional
definition of the Constitutional Court which is defined as an “inde-
pendent and autonomous state body which protects the constitu-
tionality and legality and human and minority rights”. Although
with the protection of constitutionality and legality, in essence the
human rights are protected as well, which are the fundamental
reason for the existence of the need for constitutional order in
general, and through the protection of which the sphere of guar-
anteed rights and freedoms of citizens is secured, the empha-
sized, at first glance complex - two-fold nature of the
Constitutional Court, as the protector of human and minority
rights is the result of the fact that with the new Constitution a con-
stitutional appeal is ordained, as a legal instrument by way of
which the direct protection of constitutionally guaranteed rights
are effectuated2. The changes were also made in reference to the
structure of the Constitutional Court, manner of election of its new
members, their tenure of office and legal position, but also in view
of the competences of the Constitutional Court and the manner in
which those competences are exercised.

The Constitutional Court of Serbia is characterized by very
broad and diverse competences, which points to the aim of the
framers of the Constitution for the Constitutional Court to encom-
pass with its competences all forms of violations of the constitu-
tion and their resolution as disputes for which the Constitutional
Court is responsibles.

The competences of the Constitutional Court can be classified
into a number of groups. The first group is normative control —
control of constitutionality and legality of general legal acts. That is
the fundamental, primary competence of the Constitutional Court,
which encompasses the control of constitutionality and legality of
all general legal acts in the legal system of the Republic of Serbia.
In the contemporary constitutional system of Serbia there exist
mixed systems of control of the constitutionality and legality of
regulations, in which there simultaneously exist preliminary and
subsequent control (control a posteriori and control a priori).

In reference to this new competence of the Constitutional Court of the Republic of Serbia see paper
written by B. Nenadi¢ ,,Ustavni sud Srbije kao ,,zalbeni* sud*, Pravna rije¢, 10/2007, pgs. 175-205.
3 See B. Nenadié, ,,Ustavni sud u Ustavu Republike Srbije from 2006, Preface to the Law on the
Constitutional Court , Belgrade 2008, pg. 18 and further.
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Within the scope of normative control the Constitutional Court,
firstly decides on the compliance of laws and other general acts
with the Constitution. By the Constitution this control is established
as the universal control of the constitutionality of all general legal
acts, thus in our legal system there is no general legal act that is
exempt from this control, except for acts that have the same legal
force as the Constitution. Also, the Constitution foresees the con-
trol of the compliance of the national, domestic law with interna-
tional law, as one of the new forms of normative control of laws and
other general acts that is exercised by the Constitutional Court, as
well as the competence of the Court to decide on the compliance
of ratified international agreements with the Constitution. Within
the scope of normative control, lies the control of the legality of
general legal acts, the control of the constitutionality and legality of
statutes and other general acts of political parties, unions and
associations of citizens. The second significant type of dispute the
Constitutional Court decides upon are disputes regarding conflicts
of competences. In these “conflicts” the Constitutional Court does
not decide on the “matter itself”, but on which of the bodies which
are in conflict is competent to meritoriously resolve the matter that
is the subject of the conflict of competences. A special compe-
tence of the Constitutional Court is the protection of territorial
autonomy and local self-government, which maintains the relation
of the state of Serbia toward the democratic principle of the
decentralization of power. The former competence of the
Constitutional Court to decide on the prohibition of the activities of
a political party or other political organization, has with the new
Constitution, been extended to include the deciding upon the pro-
hibition of the work of unions and associations of citizens, where
the basis for the prohibition includes — the activities of these asso-
ciations and organizations which are aimed at the violent over-
throw of constitutional order, violation of guaranteed human and
minority rights, or inciting of racial, national and religious hatred.
Another new competence of the Constitutional Court is its
deciding upon the existence of a violation of the Constitution in
the procedure of dismissing the President of the Republic, whilst
still a part of its competence is deciding on election disputes for
which the competence of the courts has not been prescribed.
Within the scope of the competence of the Constitutional Court as
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the “court of appeal” there are numerous types of disputes
encompassed, which will be initiated before this Court by way of
an appeal as a legal instrument. That includes so-called various
variants of constitutional appeal “special” or “particular” constitu-
tional appeals. Thus, aside from the control of constitutionality
and legality, the protection of human and minority rights is now
the most important function of the Constitutional Court, which is
effectuated by the Court by deciding on constitutional appeals.

The decisions of the Constituitonal Court of the Republic
of Serbia that have had great impact on society

The Constitutional Court has on multiple occasions made
decisions in regards to one of the oldest, and in many ways, most
significant political rights of citizens, election rights. In relation to
this constitutionally guaranteed right, a Decision was rendered in
case number IU-197/02 on May 27, 2003, which pertained to the
protection of the passive voting right and the mandate of a
deputy. It ruled the provisions of the Law on Election of Deputies
(published in “The Official Gazette of the Republic of Serbia No.
35/2000) as unconstitutional in order to protect the constitution-
ally guaranteed passive voting right as an individual right and one
of the basic civil rights, as well as to protect the principle set forth
in the Constitution, according to which all citizens are equal in
terms of their rights and duties and enjoy equal protection before
government and other bodies regardless “of ... their political or
other beliefs ..., or some personal characteristic”. In addition, this
Law has been declared unconstitutional in order to protect the
constitutional principle, under which citizens exercise their sover-
eignty, through, inter alia, their freely elected representatives.

The challenged provision of the Law stipulated that deputy’s
term of office shall end before expiration of the period s/he has
been elected for if: if s/he ceases to be a member of the political
party or coalition of parties from whose candidate list s/he has
been elected deputy, and if the political party, or other political
organization from whose list s/he has been elected is deleted
from the register maintained with the competent body. In this con-
stitutional matter the Constitutional Court took on the following
position: No special rights or powers of a political party or a coali-
tion over a deputy with legally binding force, including the right of
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a party to strip a deputy of his mandate, can be derived from the
fact that the political party or coalition put that citizen on its can-
didate list. Since membership in a political party or other form of
association of parties is not a requirement for acquisition of the
passive voting right, or the right to stand as a candidate and be
elected deputy, provisions prescribing termination of member-
ship in a political party or coalition as grounds for ending of a
deputy’s mandate, i.e. the loss of acquired passive voting right,
is, according to the Constitutional Court, not consistent with the
Constitution. Deputy, as a holder of a public office at a govern-
ment body, enjoys the constitutionally guaranteed freedom to
represent his electorate and cannot be legally bound by orders of
political parties or coalitions in the sense that noncompliance with
these orders can result in termination of his/her mandate. The
position of the Constitutional Court is that on the basis of candi-
dacy or putting of a candidate on the party’s candidate list, the
law cannot establish the legal liability of a deputy vis-a-vis the
entity which proposed him/his as a candidate. The deputy who
ceased to be a member of a political party or coalition from whose
electoral list s/he was elected may have a political or moral oblig-
ation to give up his/her mandate or resign from his/her post, but
such legal obligation is not prescribed by the Constitution. In view
of the fact that there is no legally or constitutionally founded con-
nection between electorate and deputies during the tenure, in
terms of legal bounds in discharging the function of a deputy or
termination of office, the “destiny of deputy’s mandate” cannot by
the law be made directly dependent on the status and organiza-
tional changes in the political party or other political organization
which proposed him/her as a candidate. According to the
Constitutional Court, the status of deputy, acquired at direct elec-
tions, may not be, under Constitution, made conditional upon the
change of political belief or political orientation on the part of a
deputy and political party alike.

Political parties cannot be by law granted powers, which will
result in a change of the composition of the National Assembly as
a legislative body. Similarly, political or legal life of a party from
whose list a deputy has been elected cannot, according to the
Constitution, have direct impact on the composition of the
National Assembly.
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The Court took the identical position reviewing the constitution-
ality of the provisions contained in the Law on Local Self-
Government (“The Official Gazette of the Republic of Serbia”, Nos.
49/99 and 27/01) and Law on Local Elections (“The Official Gazette
of the Republic of Serbia”, No. 33/02), which stipulates that the
mandate of a councilman shall terminate before the end of the peri-
od s/he has been elected for, if he/she ceases to be a member of
the political party which proposed him/her as a councilman or if
s/he ceases to be a member of the political party or coalition from
whose list s/he has been elected. The Law thus directly links termi-
nation of mandate of a councilman with the status or organization-
al changes in the political party which nominated him/her as a can-
didate or other political organization which proposed him/her as a
candidate. According to the position taken on by the Court: A coun-
cilman, as a holder of public office at the municipal assembly,
enjoys the freedom guaranteed by the Constitution to represent
his/her electorate and cannot be bound by legally binding orders of
political parties or coalitions in the sense that noncompliance with
these orders may result in termination of his/her mandate.

The significance of this decision made by the Constitutional
Court of the Republic of Serbia should be particularly valued see-
ing as the multi-party system has been returned to Serbia. follow-
ing decades where only one political party had existed and acted
within the socialist system of government. For more than half a
century the citizens of the Republic of Serbia were deprived of the
actual possibility to choose between varying political offers,
hence they participated in elections, although direct, general and
secret, as mere voters of proposed candidates all of which
belonged to one political option. Therefore, all questions raised
by the newly introduced multi-party system - its implementation
in practice, positive regulations by way of which they are regulat-
ed and the scientific thought which accompanies and studies it,
were a particular novelty. In such circumstances, by rendering
decisions on these constitutional and legal questions that were
raised before the citizens, the Constitutional Court did not only
play the role of a protector of the principles of constitutionality
and legality, but also a particular educative role, “implementing”
newly established values in the constitutional reality of the
Republic of Serbia.
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In another decision, the Constitutional Court dealt with the
protection of the principle of separation of powers, the principle of
independence and autonomy of the judiciary — relationship
between legislative, executive and judicial powers, (Decision ren-
deredin case IU-122/02 on February 11, 2003), whereby it estab-
lished the unconstitutionality of the provisions of the Law on
Amendments and Addenda to the Law on Judges (“The Official
Gazette of the Republic of Serbia”, No. 42/02).

The law, in short, stipulates the following: members of the High
Personnel Council shall be appointed by the National Assembly of
the Republic of Serbia; the competent Serbian National Assembly
committee shall put forward another candidate in case the candi-
date proposed by the High Personnel Council is not appointed;
the procedure for termination of judicial office due to completed
years of service and establishing reasons for removal of judges,
shall be, apart from other bodies, initiated also by the Minister in
charge of the judiciary; powers of the competent committee as a
working body of the National Assembly regarding: submission of
proposals for election of judges and establishing reasons for ter-
mination of judicial office and removal of a court president; and
authority vested in the Minister in charge of the judiciary to pro-
vide information and opinions about candidates for court presi-
dents, along with his/her opinion to the competent National
Assembly committee; court president during his/her tenure can-
not perform judicial function. In that respect, the Constitutional
Court took on the following position: “The High Personnel Council
(HPC) is a judicial body established within the Supreme Court of
Serbia. Its members are elected from among the justices of the
Supreme Court. HPC decide on matters that have special rele-
vance to the status of judges... Given the position and role of HPC,
the challenged provision stipulating that the members of HPC
shall be appointed by the National Assembly of Serbia upon the
proposal by the High Judicial Council is found contrary to the prin-
ciple of separation of powers and the principle of judicial inde-
pendence and autonomy.” With members of the HPC being
appointed in the above described manner, “the Council ceases to

be an independent judicial body and becomes, in a certain
way, the body through which the National Assembly exerts its
influence on decision-making regarding matters that have special
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relevance to the status of judges, i.e. the matters relating to
determining the grounds for termination of judicial office and
removal of judges, which is the sole authority of the Supreme
Court of Serbia.”

The Constitutional Court has established that the challenged
provision “shifted the authority for proposing judicial candidates
from the High Judicial Council to the committee of the Serbian
National Assembly, thus making it subsidiary,” in relation to which
the Constitutional Court took on the following position: “In so
doing, not only has the legal right of the High Judicial Council
been reduced significantly, but also this provision opened a pos-
sibility for excluding the Council, as a Republic judicial body, from
the process of proposing candidates for judicial office and
appointing lay judges. Under the system of separation of powers,
proposing judicial candidates is inherent to the judicial power,
since it is organized and operates according to the principles of
independence and autonomy. For that reason, the procedure for
proposing candidates for judicial office that is dependent on the
legislature is not in conformity with the Constitution because the
legislative branch performs its role and position prescribed by the
Constitution by deciding on the final appointment of the proposed
judicial candidates.”

By empowering the Minister in charge of the judiciary, as an
executive body, to initiate procedure for termination of judicial
office due to completed required years of service and establish-
ing grounds for removal of judges, “the principle of separation of
powers is violated as well as the principle of judicial independence
and autonomy, because these powers affect the internal, person-
nel-related aspect of the judicial independence”, in relation to
which the position of the Constitutional Court is as follows: The
Supreme Court has the sole authority to determine grounds for
termination of judicial office and removal of judges.

“No one outside the judicial branch may bring up the issues
related to termination of judicial office, or removal of judge from
office against his/her will before the National Assembly.

Therefore, the competences for determining grounds for ter-
mination of judicial office or removal of judges are, under the
challenged Law, vested in the High Personnel Council, and
proposing candidates for judicial office, including court presi-
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dents, who are elected from among the judges, and appointment
of lay judges falls within the competence of the High Judicial
Council. These two judicial bodies are politically neutral and pro-
fessionally competent, capable of assessing the qualities of pro-
posed judicial candidates and determining grounds for termina-
tion of judicial office and removal of judges, free from political
interference”.

The significance of this decision is inseparable from the signif-
icance of the principle of the independence of the courts itself.
Seeing as the Republic of Serbia had in 1990, with the adoption of
its “post- socialist” Constitution, with principles of democratic
unity of powers, assembly system, changed over to the principle
of the separation of powers and one variant of rationalized parlia-
mentarism, as an issue of particular significance the question of
the relations between the three “powers” — legislative, executive
and judicial was raised.

Seeing as judicial power is weaker than the two other powers,
in the words of Montesquieu “a subordinate power and almost
void”, itis much more difficult to provide its independence, than is
the case with the legislative and executive powers. That difficult to
achieve but necessary independence of exercising judicial power
is particularly emphasized in conditions that dominated and have,
to date, not been overcome completely in the Republic of Serbia.

Although the principle of the independence of the judicial
function, truth be told, is guaranteed by the Constitution and law,
in accordance with whose norms the judge is independent in per-
forming his duty from any other power and influence and passes
judgment based on the Constitution and law and taking into con-
sideration that s/he is highly qualified and worthy, acting in good
faith, examples of this principle being violated are rare. In such
social and legal circumstances the concern of the Constitutional
Court for the respect of this principle is not only extremely impor-
tant, but also necessary. In that sense, our eminent theoretician
of law, Cavoski emphasizes: “Only the guarantee of judicial inde-
pendence from the other two powers, is never as such, sufficient,
because the legislator and the government also have at their dis-
posal more efficient possibilities for influencing the judges than
these can retaliate and in that way establish an appropriate bal-
ance. Thus, the judiciary can be independent, first and foremost,
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under the condition that the legislative and executive powers with-
out any reproach accept and execute the decisions of the
Constitutional Courts, and that the administration, especially the
police, executes judgments and other directives of the regular
courts without any hesitation4”. In that way, with the above sur-
veyed decision the Constitutional Court of the Republic of Serbia
showed that the constitutional principle of judicial independence
represents one of the fundamental values of our constitutional
and legal system in general, which should be protected and
defended from being jeopardized regardless of where it comes
from.

The influence of the work of the Constituitonal Court on
society and responsive influences of society on the work of
the Constituitonal Court

The work of the Constitutional Court in the Republic of Serbia,
with consideration of the actual nature of this body, its constitu-
tionally innate role in society, very broad competences entrusted
to it, the composition of the judges which are its integral part and
assumed reputation which it should, in accordance with the afore-
mentioned enjoy, generates the constant and very intensive inter-
est of other bodies, which are entrusted to exercise power in the
Republic of Serbia as well as, to a no lesser extent, the citizens
themselves. Seeing as the work of the Constitutional Court is pub-
lic, and by way of prompt and full information, turned toward soci-
ety and citizens in almost all phases of its proceedings, in the
public of the Republic of Serbia the interest for the work of the
Court has been preserved, in addition to the meaning and aim of
its work in society. This situation has as a consequence the com-
mitted tracking of the work of the Court, but also critical examina-
tion of its work, not only by the expert public and scientific work-
ers, which is understood, but also by the citizens themselves.

The interest in the work of the Court and the decisions which it
adopts is proof of the faith in this Court, its justified and constitution-
ally prescribed and innate “power” in social trends and expectations
which the citizens of the Republic of Serbia foster in relation to this
“guardian” of the Constitution and human and minority rights.

4 K. Cavoski, Ustavnost i vladavina prava, Belgrade 2000, pgs. 401-402.
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In relation to the political public, or better said political actors
which are acting in the Republic of Serbia, the long-standing tra-
dition of the existence of constitutional judiciary has resulted in
the Constitutional Court being spared of evident and crude
attacks from either the bearers of the legislative or executive pow-
ers. The developed system of relations in the tradition of the func-
tioning of the constitutional judiciary in our country offers a very
satisfying level of communication between these state bodies, all
of which, each in its own constitutionally regulated sphere of com-
petence, responsibly and without any significant exceptions,
respect the other participants of political processes. The realistic
basis for such a system of relations was already established by
the actual manner in which the judges of the Constitutional Court
are elected and its composition, as well as the competences
entrusted to it. Namely, a short and much summarized survey of
the competences of the Constitutional Court of Serbia can show
that both the organizational and functional communication of this
Court with all three branches of government and their executors
has been fully effectuated.

The manner of establishing the Constitutional Court by way of
the prescribed election of judges which are its integral part
enabled the equal representation of the legislative, executive and
judicial powers as the authentic constitutive factors of the com-
position of the Constitutional Court, in which way the full legitima-
tised basis for its competences, aimed equally at the legislator,
bodies of the executive powers and the courts, is created. Seeing
as the Constitution can be violated with the activity of all of those
participating in the execution of power and social activity, thus the
Constitutional Court must be constitutionally authorized to apply
toward all those actors the mechanisms and instruments of pro-
tection of the constitutionality and legality and the protection of
human and minority rights and freedoms.

With an enhanced composition of judges, broadened compe-
tences and strengthened and developed mechanisms of acting,
the “new” Constitutional Court, aside from some imprecise con-
stitutional and partial solutions in the law and certain discord
amongst them, which raise questions that must be answered in
the upcoming period with mutual effort of the science and profes-
sion thus not leaving room for doubt in proceedings, is in the posi-




Koncruryumonoe MPABOCYAME - 1(43)09

tion to truthfully protect and defence the values that have been
entrusted to and are under its protection, including constitution-
ality, legality, and constitutionally guaranteed human and minori-
ty rights and freedoms.

In any case, in the period that is now behind us, there have
been no direct reactions to the work of the Constitutional Court
and decisions adopted by it, in the sense of their dispute or argu-
ments from doubt expressed in reference to its expertise and
political independence.

Criticisms in relation to certain decisions or the dynamics of
proceedings on certain cases which have appeared before the
Constitutional Court represented a logical, expected and very
often welcome and stimulative reaction to the work of the Court,
which is not differentiated from the same type of reaction to the
work and proceedings of other bodies of government.

Having said all that, it nevertheless does not mean that the
reaction to certain decisions which were made by the
Constitutional Court was free from the resistance of other state
bodies, which was reflected in the lack of execution thereof. The
executive power and its holders particularly expressed their
unreadiness in this way. Taking into consideration that a decision
was made but not executed, a decision which is not “living”, by
way of which the optative aim is not realized and the inclination of
the work of the body which adopts it, in this case the
Constitutional Court, it is necessary to establish a mechanism to
overcome such situations.

For this reason, in the Constitution of the Republic of Serbia,
so as to secure the significant role which the Constitutional Court
has in society, in Article 171, which bears the title “ensuring the
enforcement of decisions”, it is prescribed that: firstly, everyone
is obliged to observe and enforce the decision of the
Constitutional Court; second, the Constitutional Court, when nec-
essary, shall regulate with its decision the manner of its enforce-
ment and third, the enforcement of the decisions of the
Constitutional Court shall be regulated by law.

The dynamic development of the Republic of Serbia and the
circumstances in which it is taking place are in fact a necessary
basis for such, most often mutual, critical reviews of the work of
the bodies that are not responsible for the legislative, executive,
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judicial or constitutional judicial power in conditions of transition-
al leavening, rapid economic development followed by the com-
plex privatization process of the remaining forms of social and
state assets and strongly expressed determination and activities,
which are undertaken in that sense, for integrative movement in
the direction of the European Union.

The Constitutional Court itself strives toward executing its con-
stitutionally prescribed competences and in that way to con-
tribute to the overall social legal harmony, harmonization of legal
acts, headed by the Constitution, whose reflexes, understand-
ably, will be felt in the effectuation of general social harmony. In
that sense, for example, the efficiency of the Constitutional Court
is inseparable from the success of the legislative body that shall
with the adoption of valiant laws, which in the right way meet the
needs of the citizens of Serbia, in response, but authentically, in
this endless process of creating and protecting the law, it will also
assist the Constitutional Court in effectuating its social mission.

The success of the work of the Constitutional Court is insepa-
rable from the entirety of conducting the social activities, regard-
less of whether their execution is entrusted to political, or expert
bodies, and thus the Constitutional Court in the Republic of
Serbia is very careful when acting in socially delicate legal mat-
ters. With its decision the Court must bring on the improvement of
the state that implicated its involvement in resolving the disputed
situation that has arisen and not to make the situation more diffi-
cult with its proceedings, regardless of the fact that it is in compli-
ance with the Constitution and that is has been initiated. In a sig-
nificant number of its proceedings the Court with due caution
ceases its proceedings so as to offer the possibility of eliminating
the cause of its engagement and that in a way which has less of a
consequence than would be the case following their making of a
decision.

Regardless of how much the Constitutional Court influences
with its decisions the formation of not only the valid system of
legal acts, but also the formation of views and opinions in relation
to certain legal issues which emerge as relevant for society of the
Republic of Serbia, and society itself, and that society at its end,
by the system of responsive feedback influencesthe decisions
made by the Constitutional Court. With some of its decisions the
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Constitutional Court has made a breakthrough and step forward
in the comprehension of certain issues which have been placed
as issues meaningful for the life, rights and freedoms of the citi-
zens of the Republic of Serbia, while it has made some of its deci-
sions completely contrary, following the social course and the
needs of the citizens who live under the valid Constitution which is
the standard of the functioning of the Constitutional Court.

The Constitutional Court is defined in Article 166 as an “inde-
pendent and autonomous state body which shall protect constitu-
tionality and legality, as well as human and minority rights and
freedoms.” It is precisely this, conditionally said, second function
of the Constitutional Court the represents a particular challenge
to the actual Court. First and foremost, because the expectations
of the citizens are mostly aimed in this direction, but also because
of the fact that the part of the Constitution which bears the title
“Human and Minority Rights” (Articles 8-81 of the Constitution of
the Republic of Serbia) stringently represents the most striking
segment of the constitutional text. Rare are the countries, if there
are any at all, that can boast with such a wide scale of human and
minority rights, as is the case with the Constitution of the Republic
of Serbia. Numerous rights and freedoms and especially support-
ed minority rights are the response of the Republic of Serbia to
the events which have taken place in the last couple of years, even
decades, in the modern world, which with full consciousness
relates to the matter of human rights and the rights of minorities.
Not only with the system of declarative introduction into the text of
the Constitution, which on its own cannot be considered an
achievement, but, particularly, with the system of established
guarantees of the subject matter of freedoms and rights, the
framers of the Constitution of the Republic of Serbia wished to,
and we hope also succeeded to show and prove to its citizens and
the democratic states of Europe and the world, its clear position
in relation to the issue of the constitutional matter and the relation
of “forces” of its two entities, meaning the part tied to the citizens
and the field of their rights and freedoms and the part turned
toward the state and the organized execution of powers. This part
of the Constitution is made up of four sections, which represent
four classical and most significant domains of human rights,
amongst which the most significant domains is the one which
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guarantees the economic and social security of citizens. The
rights which most often appear as the subject of an infringement
in the activity of various bodies and are part of the human rights
domain, are the right to work, right to property, right to inheri-
tance and right to strike. In acting on these matters the
Constitutional Court proceeds very carefully, taking into consider-
ation the fact that these are delicate and existential rights, whose
protection must be secured not only in their entirety, which is
understood, with the effectuation of constitutional justice, but
with maximally reduced time limits, so that the action of the
Constitutional Court would appear as the suitable elimination of
the violation of rights that has taken place. The entire spectrum of
numerous social rights which are protected by the Constitution of
the Republic of Serbia, as the logical response to the constitu-
tional definition of our state as a democratic state founded on the
rule of law and social justice (Article 1 of the Constitution of the
Republic of Serbia), is the basis for the work of the Constitutional
Court as the guardian of those rights. In that sense, the practice
of the Court to act on constitutional appeals is being particularly
developed. Although the practice of the Constitutional Court in
the capacity of the “appellation” court, which acts upon constitu-
tional appeals, is measured only in months, itis therefore too early
to judge this area of functioning of the Constitutional Court, nev-
ertheless a dominance of two rights whose protection is most
often presented before the Constitutional Court is observed. That
is the right to a just trial and the right to trial within a reasonable
period of time. The state of the judiciary in the Republic of Serbia,
whose inclusive reform is underway, can most likely offer part of
the response on the imperilment of the aforementioned rights.
With the new Constitution of the Republic of Serbia that has
been in force for only two years now, which for an act of such legal
significance is not long enough of a period to be able to draw an
all-inclusive assessment of its value, guarantees of supremacy of
the Constitution have been established in the best manner of
democratic constitutions of western European states. In its first
part it contains numerous principles which represent a special
credential of the Constitution of the Republic of Serbia. Those
are, amongst others, the principle of citizens’ sovereignty, princi-
ple of rule of law, the principle of separation of powers, the princi-
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ple of party pluralism, the principle of the prohibition of conflict of
interest, the principles of unity (integrity) and inviolability of the
state territory, the principle of secularization of the state, the prin-
ciple of provincial autonomy and local self-government, the prin-
ciple of protection of domestic citizens and Serbians abroad, the
principle of equality and parity of international and domestic law.
From the normative aspect, in the Republic of Serbia, almost
everything has been undertaken so as to guarantee the rule of law
and to effectuate the supremacy of the Constitution. However, the
constitutional principles are effectuated in the context of realistic
social circumstances and they are in today’s Serbia a partial
obstacle to the full effectuation of the constitutional solutions. A
country burdened by the consequences of events from the not so
long past, provoked by the breakdown of the socialist federation
which consisted of what are now six former republics — the mem-
bers of the what was once “great” Yugoslavia, the process of eco-
nomic transformation and universal constitutional and legal
reforms, in one word complex process of transition, is objectively
limited in the effectuation of its constitutionally prescribed pro-
gressive solutions. It is justified to expect that the surpassing of
those social barriers and objectively existing difficulties will
enable the strengthening of institutions and the full development
of all constitutionally prescribed solutions. In such conditions the
Constitutional Court as an institution will be able to fully and gen-
uinely develop its activity and in that way effectuate its mission as
the “guardian” of the Constitution and the strongest and most reli-
able guarantor of the effectuation of human and minority rights.
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G. Papuashvili

President of the Constitutional
Court of Georgia

Problematic aspects
of interrelationship between
the constitutional and ordinary courts

Introduction

The post communist countries share the tradition of "well-writ-
ten” soviet constitution ensuring range of rights and freedoms for
individuals on the paper, but not in reality. This tradition is a good
illustration that constitution not supported by proper mechanisms
to ensure its protection is just a declaratory, programmatic piece
of paper without any positive social impact. Therefore, one aspect
of utmost importance for the constitution to be an influential,
enforceable legal document, providing protection and remedies
for individuals is the way the constitution goes from the apex of
legal system down to the ground the very individual.

One of the most effective institutional channels which enable
individuals to be shielded from violation of their rights and free-
doms is the judiciary. The Kelsenian model of constitutional review
which is widespread in the continental Europe, in contrast to the
diffuse system, creates dualist structure of judiciary whereby the
adjudicatory functions are divided between the constitutional and
ordinary courts, with emphasis that it is the specialized
Constitutional Court who is the ultimate interpreter of the constitu-
tion and an exclusive body having the powers of judicial review.
The way the constitution each and every individual seeking protec-
tion through both these channels is the main topic of this report.
Below | will address how these two branches of the judicial system
dividefunctions of interpreting ordinary statutes and the constitu-
tion and how the judicial referral mechanism can contribute to the
enhancement of cooperation between the two court systems.
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Before embarking on the mentioned task | would like to pro-
vide basic information about the Constitutional Court of
Georgia. The Constitutional Court of Georgia is a relatively
young institution,created in 1996, year after adopting the first
post-soviet Constitution of Georgia. Since the establishment of
the Court there were only 467 applications lodged, from which
individual complaints are the majority. It is noteworthy that indi-
viduals can apply to the Court directly as well as indirectly
(institute of courts referrals, ombudsman’s application proce-
dure).

1. Statutory Interpretation

At the first glance statutory interpretation should not be any
problem between constitutional and ordinary courts; the simple
view of jurisdictional division of functions is the following -
Constitutional Courts are authoritative interpreters of the
Constitution, whereas it is exclusive field of ordinary courts to
interpret the nonconstitutional law. However, constitutional and
nonconstitutional laws are not so easily isolated and that is what
complicates the picture. Examination of constitutionality of any
statute necessarily requires interpretation of both the
Constitution and the statutory provision and only then making the
conclusions regarding the conformity of the latter with the for-
mer. One of the most problematic aspects of the interrelation
between the courts in a dualist structure is who should be an
authoritative interpreter of statutory provisions? Should the
Constitutional Court autonomously, without any regard to the
interpretation of statutory provision provided by ordinary courts
interpret the impugned provision or should interpretation of ordi-
nary courts play some role in constitutional proceedings and if
yes to what extent? This section of the report deals with this
question by outlining and examining various approaches.

This aspect of interaction between the courts is not only an
academic question but bears a practical significance as the ten-
sion between two jurisdictions has been quite prevalent in num-
ber of European countries including Italy, Belgium and Russia. In
the current Georgian reality the issue is of great relevance as well
because there is no consensus among academic circles as well
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as in judiciary regarding the proper Modus Vivendi between
these courts.

One of the most recent cases decided by the Constitutional
Court has scratched the surface of the issue and has triggered
the debate among academic circles. The case concerned a pro-
vision of the Law of Georgia on Operative and Investigation
Activities, authorizing seizure and covert recording of a private
communication, which according to Art. 20 of the Constitution
of Georgia should only be done with the authorization of judge
or without it in cases of urgent necessity. The impugned provi-
sion was ambiguous regarding whether it allowed such an activ-
ity to be undertaken without judge’'s consent. Two different plau-
sible readings of the provision were possible. The court invali-
dated the provision stating that it did not satisfy the requirement
of legal certainty as it was not foreseeable in what circum-
stances the relevant state agency could undertake such an
activity. The judgment has triggered a debate whether
Constitutional Court could have avoided invalidation of statute
through providing its autonomous interpretation of a vague
norm. Currently the pending cases before the Constitutional
Court touch upon more sophisticated aspects of the statutory
interpretation.

The statutory provisions governing the activity of the
Constitutional Court do contain some indications to the problem,
albeit necessitating interpretation. Notably, according to the
organic law on the Constitutional Court of Georgia, the court
while examining the constitutionality of a normative act should
take into account not only its literal meaning but its substance as
well as its practical aspects. The scope and meaning of this pro-
vision is still to be clarified by the court; through interpretation of
this very norm the court should choose which approach
described below it will adopt.

1.1 Approach 1:
Autonomous interpretation of statutory provision
by the Constitutional Court
As mentioned above, one of the approaches is to disregard
interpretations made by the ordinary courts and examine the
constitutionality of a statute in accordance with the interpretation
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given to it by the Constitutional Court. There are two main issues
to be addressed in connection with this approach, namely if
impugned statutory provision enables more than one plausible
interpretation (from which one is constitutional and other is not),
then the Constitutional Court has mainly two available instru-
ments to deal with these kinds of cases: provide an interpretative
decision (that is to say how should the statutory provision be
interpreted or how it should not be interpreted) or repeal the
statutory provision because it enables unconstitutional reading
of it.

a. Interpretative Decision

There are two types of interpretative decisions: one saying
how the impugned provision should be interpreted so that it is in
conformity with the constitution and another eliminating uncon-
stitutional interpretation - that is saying how the provision should
not be interpreted. Independent of the types of interpretative
decisions, for this mechanism to be effective, the legal system
should ensure that these decisions will be respected by other
players and should provide a proper remedy in case if the deci-
sionis not adhered to. In contrast to the execution of the decision
invalidating the statute, which is done automatically by writing off
the statute from the relevant legal acts (although there could also
be problems here) the interpretative decision does not provide
for such an automatic execution. In order for interpretative deci-
sions to be executed they either should be shared or imposed
upon other institutions. If the interpretative decision is not
respected by ordinary courts, the Constitutional Court should
have an instrument to impose its reading of the statutory provi-
sion. If such an instrument is not in place the authority of the
Constitutional Court will be fragile. It is often mentioned, that the
Constitutional Court can always repeal the act if not read the way
it has interpreted it, however this makes the position of the
Constitutional Court less principled as it is forced to invalidate
the statute which it thinks to be constitutional because the ordi-
nary courts interpret it in an unconstitutional manner. Apart from
this, without the proper mechanism there is always a risk of ten-
sion between the courts and legal uncertainty as to the meaning
of the statutory provision. One of the effective means to ensure
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uniformity is a review mechanism of ordinary court judgments,
through which the Constitutional Court can impose its reading of
the statutory provision.

The argument against interpretative decisions often invoked
is that providing interpretive decisions cannot be squared with
Kelsenian vision of the Constitutional Court as of negative legis-
lator. The argument goes as follows that when the Constitutional
Court provides interpretative decision it oversteps its jurisdic-
tional boundary as it says what the law should be rather than say-
ing what the law should NOT be. It is said that in this case CC
plays more the role of a positive lawmaker by introducing recon-
structed version of the statutory provision rather than that of a
negative lawmaker.

Therefore, these scholars are of the opinion that
Constitutional Court either should invalidate the statute or
uphold it without providing and introducing new reconstructed
norm in the legal system.

However, some scholars are of the opinion that if the statuto-
ry provision could be plausibly saved from invalidation then the
Constitutional Court should be more respectful of the legislative
body and do not repeal it. The argument is that any statutory pro-
vision should be interpreted not in isolation but in the context of
the whole legislation, including that of the constitutional require-
ments. If the provision in isolation gives two plausible readings of
which one is eliminated by constitutional requirements than the
"real” meaning of the statute is the one left - the meaning read in
conjunction with the constitutional requirement. The supporters
of this view think that the provision should be repealed only in the
cases when the text of the provision does not enable the consti-
tutional reading of it, in other words the statute should be invali-
dated as a last measure.

b. Repealing

The ones supporting the invalidation of the statutory provision
enabling more than one reading make their case on the basis of
legal certainty argument. If the statutory provision is ambiguous
and vague and provides more than one plausible interpretation,
thenitis notin line with legal certainty principle and does not pro-
vide forseeability, which is one of the most significant attributes
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of the rule of law state. The practical considerations such as the
risks associated with interpretative decisions also weigh against
non-invalidation.

1.2 Approach 2:
Deference to ordinary courts as to the meaning
of impugned statutory provision

The second option as stated above is not to disregard ordi-
nary courts' interpretation of the statutory provision. However,
the weight given to ordinary courts’ interpretation in the exami-
nation of the validity of a statute may vary. In the extreme cases
the Constitutional Court may level the meaning of the statue with
the interpretation given to it by ordinary court. For example the
Constitutional Court of Italy has developed a living law doctrine
(diritto vivende) according to which the Constitutional Court
interprets the statutory provision the same way as the ordinary
courts. In this case the task of the Constitutional Court reduces
to the identification of the meaning ascribed to the impugned
provision by Supreme Court.

However, in order this approach to be consistent and effective
it necessitates that the case, before it reaches the Constitutional
Court, exhausts all plausible remedies under the ordinary courts,
all the way up to the Supreme Court. The exhaustion of remedies
will ensure that the Constitutional Court has the knowledge
regarding how the provision is interpreted by the Supreme Court.
Although, the Constitutional Court can provide its interpretation
without the case exhausting ordinary court remedies, there is a
risk that the ordinary courts may not pay due respect to the inter-
pretation and subsequently awkward situation may arise.

The problem associated with this approach is that if the statu-
tory provision could be plausibly interpreted constitutionally, but
the Supreme Court makes plausible unconstitutional interpreta-
tion then according to this approach the Constitutional Court
should invalidate the provision. Some scholars say that this
approach offends the legislature by not avoiding invalidation of
the statute when this is possible and contains a risk that a statute
will be invalidated because of ordinary courts unconstitutional
interpretation of otherwise constitutional statute.
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2. Constitutional Interpretation

Jurisdictional boundary between the Constitutional Court and
ordinary courts is also crucial from the standpoint of constitu-
tional interpretation: the Constitutional Court of Georgia has
exclusive authority to make ruling on constitutionality of certain
normative acts, the power not shared with the ordinary courts.
The issue is whether the Constitutional Court has also implied
exclusive power to apply and interpret the Constitution?

In answering this question, Article 7.3 of the Organic Law of
Georgia on Courts of General Jurisdiction shall be referred to,
which states, "if the adjudicating court finds that the law or nor-
mative act does not comply with the Constitution, and if review of
its constitutionality does not fall within the jurisdiction of the
Constitutional Court, the court will make the decision according
to the Constitution.”

This Article underlines crucial distinction between the nature
of jurisdictions: Constitutional Court of Georgia has exhaustively
defined competence - it checks constitutionality of the given list
of normative legal acts, that is, general norms that apply to whole
classes of individuals or entities?, the situation different from the
German Federal Constitutional Court, which is entitled to review
any public act, including decisions of the courts. The fact is that,
in addition to the exhaustive list of the normative acts, which fall
under the competence of the Constitutional Court, there is a
large number of individual legal acts and activities of the admin-
istrative bodies, which potentially can be at odds with the
Constitution. Assumption that the interpretation of the
Constitution is exclusive province of the Constitutional Court
would leave all individual legal acts and activities beyond the
reach of the Constitution.

At the same time, the jurisdiction of ordinary courts is open-
ended. There is no law that gives the exhaustive list of its com-
petences and in Georgia there is no legislation depriving the
ordinary courts power to apply the Constitution. Moreover,

1 William Burnham and Alexei Trochev, Russia's War Between the Courts: The Struggle
over the Jurisdictional Boundary Betweeen the Constitutional Court and Regular
Courts, 55 Am. J. Comp. L. 381, Summer 2007.
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Article 7 of the Constitution of Georgia, states "while exercising
authority, the people and the state shall be bound by these
rights and freedoms as directly provided by law", declaring
thereby that constitutional rights shall be granted with direct
effect by the state and shall be exercised even without imple-
menting legislation.

This principle is binding for all the government branches,
including ordinary courts. Russian ordinary courts routinely
make inference that due to the Constitution having the superior
legal force,it is necessary in adjudication of any case to check
the applicable law against the Constitution and "in all crucial
cases apply the Constitution... as a legal act of direct effect"2.

On the other hand, the principle of subsidiarity is not
inferred, but explicitly enshrined in the Federal Constitutional
Court Act of Germany. Under this principle individuals can
lodge constitutional complaints with the Constitutional Court
after all legal remedies have been exhausted, underscoring
that in the first place it is ordinary courts, who are obliged to
safeguard fundamental rights and thus adjudicate on their vio-
lations. The competence of Federal Constitutional Court is
triggered when the ruling of ordinary courts demonstrates
"fundamentally erroneous view of the meaning of fundamental
rights, in particular of the scope of its protection3”. Due to the
fact that the Constitution is considered to be the supreme law
of the land and due to its direct legal effect, at least in the part
of constitutional rights, the ordinary courts have obligation to
apply the Constitution in administration of justice. However,
application of the constitution implies necessity of its interpre-
tation, and here the issue of distinctiveness of constitutional
norms comes up.

The groundbreaking legacy of Marbury v. Madison4 was not
merely declaring that it was the "province... of the judicial depart-
ment to say what the law is", but even more importantly to state

2 1d.at 13

3 Christina Ruth and Kai Lohse, Constitutional Review of Decisions of Nonconstitutional
Courts by the German FederalConstitutional Court, CDL-JU(2005)061, Venice
Commission Conference on the Limits of Constitutional Review of Ordinary Court's
Decisions in Constitutional Complaint Proceedings, 14015 November, 2005,

4 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176 (1803).
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that the Constitution was the positive law of the land®. However,
the rationale for designing separate court to conduct constitu-
tional review was the qualitative distinction of the Constitution
from other types of positive law, routinely applied in administra-
tion of justice. Texts of the Constitution are rarely specific and
mostly they set values to constrain or to oblige certain activities
of the state and society. Interpretation and application of the
constitutional values is inherently inductive process, which
grants the possibility of selecting one from several "plausible
principles and policies for the purposes of settling a constitution-
al issue".

The constitutional adjudication cannot easily fit in ordinary
legal adjudication model of the application of a preexisting rule or
standard, as it embodies setting of rules and standards itself.

Taking this into account, it is clear that for the judges in a civil
law country, constitutional adjudication would not be the most
comfortable pursuit to say the least. In contrast to the common
law judges, under the continental legal tradition, judge is apply-
ing the law adopted by the legislator "by means of syllogism", in
which law presents a major premise and the facts of the pending
case minor premise?, thus application of law presents deductive
process, and substantially distinct from law-making.

The solution, pointed out by Lech Garlicki is to apply constitu-
tion through application of the jurisprudence of the Constitutional
Court8. The Constitution is supplemented and interpreted over
time in the body of judgments of the Constitutional Court, which
are by far easier to employ by the ordinary courts, than the
vague and value-oriented provisions of the Constitution. When
the ordinary courts can refer to relevant judgments of the
Constitutional Court to find out what therequirements of the
constitution are in particular branch of law and interpret and
apply theappropriate legislation in conformity with it, the
Constitution is infiltrated into the ordinaryadministration of jus-

S Larry D. Kramer, The Supreme Court 2000 Term Foreword: We the Court, 11 Harv. L.
Rev. 4, at 6.

6 Michel Rosenfeld, Constitutional Adjudication in Europe and the United States, I-CON,
Volume 2, No. 4, 2004, at 635.

7 1d. at 637.

8 Lech Garlicki, Constitutional Courts versus Supreme Courts, 5 Int'l J. Const. L. 44,
January 2007.
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tice, and therefore affects concerns of individuals.The problem
with this solution is how the Constitutional Court can persuade
the ordinary courts torefer to the constitution, as interpreted in
its judgments, and construe applicable legislation in itslight,
provided that Constitutional Court has no power to review and
overrule the decisions ofordinary courts on the ground of their
unconstitutionality?

In this context, it has to be noted that rationale for maintaining
judicial referral mechanism, along with the competence of the
Federal Constitutional Court to review the court rulings in
Germany is its educational function for ordinary judiciary®. The
application of judicial referral mechanism creates necessity to
get familiarized with the jurisprudence of the Constitutional
Court, which ultimately promotes uniform application of the
Constitution by the Constitutional Court and ordinary courts.
However, whether this tool will serve the enhancement of influ-
ence of constitutional jurisprudence and cooperation between
the two judicial systems or will become the dead letter depends
to a great extent on the empirical solutions to the set of problems
discussed below.

3. Judicial Referrals

The Organic Law of Georgia on the Constitutional Court of
Georgia, Article 19.2 and Organic Law of Georgia on the Courts
of General Jurisdiction, Article 7.2 set forth identical rule obliging
a court ofgeneral jurisdiction to refer a statute or other normative
act to the Constitutional Court of Georgia, if there is sufficient
ground for finding it fully or partially unconstitutional. There is no
possibility under the Georgian Legislation to differentiate
between the cases when an act is explicitly unconstitutional and
when it doubts its constitutionality. In Russia, through differenti-
ation between these situations, the ordinary courts acquired
power not to refer an act for review to the Constitutional Court
when they decide it is unconstitutional beyond doubt and simply
not to apply it in administration of civil, criminal or administrative

9 Hausmaninger, supra note 7, at 4

10 Decree No.8 of the Plenary Session of the Russian Federation Supreme Court, "On
Particular Questions of Application by the Courts of the Russian Federation Constitution
in the Administration of Justice,” Bulletin of the High Court RF, 1996, NO.1, at 3.
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justice10. The ordinary courts in Poland also claim the power of
so-called "incidental review" - power to disregard legislative and
other applicable acts, if they have no doubt on its unconstitution-
ality'. Under the Georgian Legislation there is no room for an
ordinary court to refuse application of a normative act in adjudi-
cating on the ground of its alleged unconstitutionality, no matter
how intensely the unconstitutionality of a given act is perceived
by ordinary courts.

Pursuant to the case-law of the Constitutional Court of
Georgia referrals from ordinary courts shall meet three require-
ments12:

- The referral shall take place exclusively in the context of

adjudicating a concrete case in an ordinary court;

- Under Article 42 of the Organic Law, the referral shall be
adopted by the adjudicating judge or adjudicating col-
legiums consisting of three judges. However, the constitu-
tional referral shall be sent on behalf of the ordinary court
that is a district or city court, appellate court or the Supreme
Court of Georgia.

- The litigation of the case shall be suspended until the judg-
ment on constitutionality of the applicable law is taken by the
Constitutional Court.

It shall be noted, that when referring the case, an ordinary
court has an obligation to define the Articles of the Constitution
which are presumably not complied by the referred law and it
shall also give reasons corroborating the incompatibility. If
admitted for consideration on merits, neither an ordinary court
judge, nor the body, which adopted the challenged law is attend-
ing the consideration of the case. Moreover, the Constitutional
Court is not bound by the facts of the concrete case, in the con-
text of which the referral was made and it conducts abstract
review of the referred normative act.

It is important, that in general; a judgment of the
Constitutional Court of Georgia has no retroactive effect, that is,

10 Decree No.8 of the Plenary Session of the Russian Federation Supreme Court, "On
Particular Questions of Application by the Courts of the Russian Federation Constitution
in the Administration of Justice,” Bulletin of the High Court RF, 1996, NO.1, at 3.

11 Supra note 8.

12 Ruling 1/3/99 of the Constitutional Court of Georgia, April 22, 1999.
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it does not result in quashing of court decisions and rulings pre-
viously taken. Thus, even if the individual complaint lodged with
the Constitutional Court of Georgia results in the invalidation of a
normative act, it can have no effect for the concrete case of an
aggrieved person, as it does not affect legality of previously
made judgments ab initio. It will only stop their further enforce-
ment, if the enforcement is still ongoing and will prevent adoption
of similar judgments in the future. Judgment of the Constitutional
Court always has erga omnes effect, though we can have situa-
tion when it has no implications inter partes. Binding of a refer-
ring court to suspend its decision-making until the judgment of
the Constitutional Court is adopted rectifies this situation and
increases the direct effect of the Constitutional judgment on the
individual. Thus, the referral institute could significantly con-
tribute to the development of influential constitutional jurispru-
dence in Georgia. However, as you will see from the following
discussion, referrals from ordinary courts are rarely employed by
ordinary courts.

Since the establishment of the Constitutional Court in 1996,
only 16 referrals were conveyed from the ordinary courts, where-
as 12 out of 16 were not admitted for consideration on merits due
to the above formal requirements or due to the lack of reasoning
on unconstitutionality. Ordinary courts were substantiating
claims of unconstitutionality via underscoring incompatibility of a
referred normative act with the Civil Code of Georgia'3, or viola-
tion of Regulations of the Parliament of Georgia, not of the
Constitution4. In several cases, the Constitutional Court indicat-
ed that alleged unconstitutionality of the referred normative act
was due to the flawed interpretation of that very normative act1s.
Thus, the actualities of the judicial referral institute in Georgia
resembled the problems related to functioning of the mechanism
in Germany, where the judges of ordinary courts carry the burden
to substantiate the claims of unconstitutionality of an act on the
basis of well structured jurisprudence of the Constitutional Court
of Germany and to put forward reasons why the referred act

13 Ruling 2/88/1 of the Constitutional Court of Georgia, April 1, 1999.

14 Ruling 13/279 of the Constitutional Court of Georgia, January 26, 2004.

15 The Judgment 8/177/2 of the Constitutional Court of Georgia, May 21, 2002 and
Judgment 7/176/2 of the Constitutional Court of Georgia, April 19, 2002.
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could not be interpreted in conformity with the Constitution - the
test which is not passed by the majority of referrals from the
lower courts in Germany?6,

The demonstrated unwillingness of the courts to refer issues
to the Constitutional Court could be remedied some control
mechanisms through granting parties in ordinary courts. In con-
trast to the Belgian model, where the courts are obliged to ask
the Constitutional Court to rule on questions falling under its
jurisdiction, in case any party to the litigation asserts that applic-
able legislative act is incompatible with the constitutional provi-
sions17, parties to the civil or criminal proceedings in Georgia are
not granted the same tool binding the judge. An adjudicating
judge has the discretionary authority to decide whether there is
sufficient ground for presuming normative act unconstitutional;
there is explicit discretion granted to a judge on that issue, which
may help to avoid manipulation by the parties to delay the adop-
tion of an unfavorable decision.

However, no provision in the Georgian Legislation prevents
the parties to make a motion to the adjudicating judge and sub-
stantiate the claim on incompatibility of applicable law with the
Constitution. It shall be noted, that judge will not be obliged to
respond with a reasoned ruling, as the Georgian Legislation gives
exhaustive list of cases where judge shall take a reasoned ruling.

Moreover, during the discussion together with judges of ordi-
nary courts with regards the possibility of a motion on referral
raised by a party, they declared that they are not empowered to
give reasoned ruling declining the motion, as otherwise they
would have to respond to the arguments of unconstitutionality of
a normative act raised by the party and thus interfere with the
exclusive competence of the Constitutional Court of Georgia to
rule on constitutionality or unconstitutionality of certain norma-
tive acts.

Itis noteworthy that solely in one case was the claim of uncon-

stitutionality of referred statute upheld by the Constitutional

16 Herbert Hausmaninger, Judicial Referral of Constitutional Questions in Austria,
Germany and Russia, 12 Tul. Euro. Civ. LF 25, at 4.

17 Jan Theunis, Report on the Interrelations between the Constitutional Court and
Ordinary Courts, Venice Commission Seminar on Interrelations between the
Constitutional Court and Ordinary Courts, Baku, 9-10 November, 2006, available at:
http://www.venice.coe.int/docs/2006/CDL-JU(2006)046-e.asp.
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Court, though that was a judgment with significant implications
outlawing the penalty of confiscation as incompatible with the
right to property'8. Last referral was sent in 2004 and there are
no signs of opposite trend so far. In Russia, the judicial referral
mechanism is also rarely employed, as it is considered by the
ordinary courts to be their right, not duty to refer issues to the
Constitutional Court. However, in Georgia it is not the right-duty
dichotomy, but subdued consciousness among ordinary judges,
lack of perception of the Constitution as directly applicable law
and indeterminacy of parties rights to trigger the mechanism that
makes the institution of no benefit for cooperation between the
courts and diminishes practical effect of constitutional jurispru-
dence.

Conclusion

Proper delimitation of boundaries between the Constitutional
Court and ordinary courts is an inherent problem of the Kelsenian
model of constitutional review. The idea that interpretation of the
ordinary legislation shall fall under the competence of ordinary
court system, whereas the constitutional interpretation presents
prerogative of the Constitutional Court, seems perfectly reason-
able thesis, however as it was demonstrated above, it does not
always describe accurately actualities of interrelations between
the court systems. In reviewing constitutionality of a legislative
act, the Constitutional Court will inevitably need to find out the
"real meaning of that provision”.

Thus, it cannot avoid dealing with the substance of ordinary
legislation and whether it will defer or not to interpretations of
ordinary courts, most importantly of the Supreme Court of the
land, is merely one of the plausible solutions to the problem.

On the other hand, the competences of Constitutional Courts
are mostly exhaustively defined, whereas ordinary courts oper-
ate on the basis of more open-ended jurisdiction. In some coun-
tries with centralized constitutional review, there is wide range of
government acts, checking constitutionality of which does not
fall within the competence of Constitutional Courts. It is the ordi-
nary courts which shall fill in the gap and protect maxims of the

18 Judgment 1/51 of the Constitutional Court of Georgia, July 21, 1997.
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constitution In this sense, interpretation and application of con-
stitution by ordinary courts is also inevitable and highly desirable
reality, which encounters in its turn problems related to the pecu-
liarity of constitutional norms and quasi-legislative and political
features of the constitutional adjudication in contrast to the ordi-
nary administration of civil and criminal justice.

At this point institute of judicial referral, which shall contribute
to the communication of approaches and interpretations of the
Constitutional Court to ordinary courts, can be a worthwhile
mechanism, as it can help to infiltrate constitutional jurispru-
dence in everyday life through ordinary administration of justice.
However, due to some empirical problems, including poor train-
ing of judges, their unwillingness to send referrals and the nor-
mative problem of the vagueness of how the concerned party
triggers this mechanism, judicial referral does not serve any of its
functions in Georgia. Malfunctioning of this institute can have
particularly detrimental effects in the system where the
Constitutional Court is not authorized to review judgments of
ordinary courts and the judicial referral serves as the only legal
mechanism to communicate trends and approaches of the con-
stitutional jurisprudence to ordinary courts.

5



=]
o

Koucruryuponnoe MPABOCYAUE - 1(43)°09

A. MNyn6epe
lNpencenarens KoHcTuTyumoHHoro Cyaa
Pecnybnnkmn MosgoBa

Bo3pencTrBne KOHCTUTYLLMOHHOM
IOPUCAUNKLUN Ha OOLLLEeCTBO

KoHcTuTyumoHHeiti Cyn Pecnybnnku Mongosa - oguH 13 ca-
MbIX MOSIOObIX MHCTUTYTOB KOHCTUTYLIMOHHOM topucamkunm B EB-
porie - Ha4an cBoto aeaTenbHocTb 23 ¢peBpansa 1995 ropa. MimeH-
HO nocne cosgaHunsa KoHctutyumoHHoro Cyga nosisuiaca peasb-
HbI MexaHu3M 3awuTbl KOHCTUTYUMN 1 NpeoTBpaLeHNs BO3-
MOXHOro ee HapyweHns. KOHCTUTYUMOHHbIN Cya cTan opraHom,
KOTOPbI B COOTBETCTBUM C 32KOHOM MONYYUs NMPaBo OrpaHnym-
BaTb OENCTBUS 3aKOHOOATENIbHOW U UCMNOMHUTENLHON BRacTen,
OpraHoMm, npeTeHayLWyM Ha posib 0ocoboro apbutpa, kak B OT-
HOLLIEHUSIX C BETBAMW BACTU, Tak 1 BO B3AMMOOTHOLLEHNSAX FOCY-
napcTtea v rpaxgaHmHa. OTcioga n 4octaTo4yHO BbicOKas CTeneHb
oXxupaHua Takmx pewerHnii KoHctutyumorHoro Cyna, KoTopble B
6onbluel mepe oTBevann 6ol MHTEpecam OOLLLECTBA B LIEJIOM.

KoHcTuTyums B cT. 1 npeaycmaTpmBaeT, 4to Pecnybnuka Mon-
[0Ba FBNSETCS NPaBOBbIM FOCY4apCTBOM, B KOTOPOM NPOBO3ria-
LUeHne npaB 1 cBoOO, YenoBeka sIBNSETCS BbICLLEN LEHHOCTbIO U
Ba)XHbIM HOBLUECTBOM B KOHCTUTYLMOHHOM MpaBe M 3akoHoda-
TenbcTBe B LesioM. Obnagatenem npas 1 cBOOOA, ABNSETCS Kax-
Oblh Yenosek, 6yab-To rpaxaaHuH Pecnybnukm Mongosa, MHOCT-
PaHHbIN rpaxaaHuH nnn nuuo 6e3 rpaxgaHcTea. 910 00A3bIBaeT
3akoHoZaTens npuHUMaThb 3aKkoHoAaTeNbHble akTbl. KOHCTUTYLUN-
OHHbIM Cya, B CBOKO ovepedb 00s13aH AeNMMUTMPOBATL MpPaBo U
KOHCTUTYLMOHHOE COOTBETCTBME 3aKOHA, rapaHTUpPysa BEPXOBEH-
CTBO KOHCTUTYLIMOHHbIX NMpaB 1 cBoO04, U NPENATCTBYS MPUHATUIO
3aKOHOZAaTeNbHbIX aKTOB, MPOTMBOPEeYaLLMX Npaey. Tak, B cnyyae
NPU3HaHNSA KaKoro-nmbo akTa HEeKOHCTUTYLMOHHbIM, B LENSX
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npekpaLieHnsa ero pmandyeckoro aenctens KoOHCTUTYUNOHHbIN
Cyn dakTnyeckn cosgaet Apyron HOpMaTuBHbIN akT. Cneposa-
TENbHO, BIHECEHHOE PELLEHNE HOCUT 00LLMIA XapaKTep u ABNSIET-
cs 0653aTeNbHbIM A5l Bcex cybbekToB npasa. CyaebHble MHCTaH-
umm Takke 0bs3aHbl cobaaTh ero NPU PacCMOTPEHUN rpaxaa-
HCKWX, YrONOBHbIX, aAMUHUCTPATUBHbIX .

B naHHOM KOHTEKCTe cneayeTt OTMETUTb, 4TO B 4aCTu, Kacato-
Lencs HeobXoaMMOCTM rapaHTUPOBaHNS 1 3aLUTLI Npasa nnua
Ha 3¢PPEKTMBHOE BOCCTAHOBJSIEHME B MpaBax KOMMNETEHTHbIMU
cynamu (cT. 20 KoHCTUTYuum) 1 npasa Ha 3awmTy (cT. 26 KoHCTu-
Tyumn), KoHcTnTyumoHHbin Cyn nogyepkHyn B ocTtaHoBReHUN
Ne16 ot 19.07.2005 roga 0 KOHTPONE KOHCTUTYLIMOHHOCTUN HEKO-
TOpbIX CTaTbel YronoBHO-NpoLLECCyaslbHOro kogekca Pecnybnum-
ku MongoBa, YTO MHCTaHuMM 0b6s3aHbl cobnogaTte psn paHee
npuHATbix Cyaom noctaHosneHun (Ne20 ot 16 mnioHa 1997 roaa,
Ne22 ot 30 nionsa 1997 roga, Ne10 ot 17 mapta 1998 roga, Ne16
oT 28 mada 1998 roga, Ne8 ot 15 despansg 2000 roga, Ne7 ot 13
despans 2001 roga , Ne46 ot 24 Hos16ps 2002 roga, Ne12 ot 19
nioHsa 2003 ropa, Ne2 ot 19 ¢pespana 2004 roga). BeiHeceHHOE
peLLeHne CNyXuT NPMMEPOM K1aCCMYECKOM CUTyauum npumMeHe-
HUS cynebHOro npeueneHTa, Korga HUXeCTosiIlmMe MHCTaHUUK
006a3aHbl NpU paccMOTPeEHMN Aen cobngate paHee NPUHATbIE
NOCTaHOBMEHUS BbILLECTOALWEN MHCTAHLNN.

Pecnybnvka MonpoBa B3sina Ha cebsi 0693aHHOCTb Npu3Ha-
BaTb, COBMIOAATL M 3aLLMLLATL NPaBa U CBOOOALI YeNOBEKA, Orpax-
[aTtb Ux OT MoOBOro HE3aKOHHOIO BMELLATENBCTBA MW OrpaHmye-
HUSA. Bbicwni 3akoH (CT. 1) npefycMaTpmMBAaET, YTO MOJIOKEHUS O
npaeax 1 ceoboaax TONKYITCS U NPUMEHSIIOTCS B COOTBETCTBMM CO
BceobLuer geknapaupeit npas YenoBeka, nakramm 1 gpyrmmm go-
roBopamu, K KOTOpbIM NprcoeanHunacek Pecnybnmka Mongosa.

OpaHako BCTYNIEHUIO B CUITY MEXAYHAPOAHOrO AOroBopa, Co-
Jepxawiero nofoxeHus, npotusopeyawme KoHCTuTyummn, oon-
XEH NpeawecTBOBaTb €€ NEPECMOTP, Kak rnacut ctatbs 8 KoHc-
TNTYLUNN.

OTmeuasn GyHKUMI0 KOHCTUTYLIMOHHOIO NPaBoCcyans No 3awm-
Te npaB YeN0BEKa, XO4Y B TO Xe BPEMS NOAYEPKHYTh, YTO OHA Ka-
caeTcs U Apyrux npobnem, CBA3aHHbIX C pa3BUTUEM rocyaap-
CTBa U NpaBa, W BHAMaHME K HUM HU B KOEM Clly4ae He A0JIKHO
ocnabeBaTb. KOHCTUTYUMOHHLIV Cyf, yTBEPAWSICS B HaLLEN CTpa-

=]
~|



=]
o

Koucruryuponnoe MPABOCYAUE - 1(43)°09

He Kak HE3aBUCUMbI MHCTUTYT, obecnedynBaloLLmMii HopManbHoe
PYHKUNOHMPOBaHWE NyBNYHBIX BNACTEN, aKTMBHO YYaCTBYIOLLNIA
B >XKM3HW OOLLECTBA, BHOCSLUMIA LEHHBIM BKNag B CTPOUTENLCTBO
MpaBOBOro rocynapcrtBa, KOTOPbIA SABASETCS HE TOJIbKO (PakTo-
poM cTabunbHOCTU KOHCTUTYLMN, HO 1 HaKTOPOM ee pas3BUTUS.

HecmoTpa Ha Hannume onpepeneHHbIX TPyoHOCTen B Led-
TENbHOCTU, ocywecTBAsSeMon KOHCTUTYUMOHHbIM Cyaoom, Ham
YAJ10Cb YCOBEPLUEHCTBOBATbL MEXAHN3M UCIMOJNIHEHNSA BbIHECEH-
HbIX PELUEeHUA WU KOHTPONA 3a WX WUCMNOJIHEHMEM (K CBELEHUIO
y4acTHMKOB KOHdepeHuuun, B Pecnybnnke MonpoBa Bce pelue-
Hua KoHcTtutyumoHHoro Cyaa ncnonHeHsl). bonee Ttoro, 3a noc-
nefHWe rogpl YKPenusiocb CTPEMSIEHME rOCynapcTBea, B LEesioM, U
€ro MHCTUTYTOB, B YaCTHOCTW, OENCTBOBaTb B COOTBETCTBUU C
OykBon 1 ayxoM KoHCTUTYLMN, NOO NONUTUYECKOE PYKOBOACTBO
CTpaHbl pelmTesibHO NpecekaeT nobble MOMbITKM BMeLlaTesb-
cTBa B AeATenbHOCTb KoHCTUTyuuoHHoro Cyaa, HencnonHeHus
NN 3aTArMBaHUS UCMNOJIHEHNS €ro peLleHuii. 3To obbsicHAEeTCS
Tem, 4To 6e30roBOpPOYHOE UCMNOSIHEHME pelueHnit KoHcTuTyum-
oHHoro Cypa €BRnsieTCs rnaBHbIM YCNOBUEM CYLLECTBOBAHUSA
KOHCTUTYLIMOHHOIO NPaBOBOro rocyaapcrsa.

CeropHsa Pecnybnuka MongoBa nocnenoBatesibHO NPOBOAUT
NOJSINTUKY MO MHTErpauumn B EBponencknii Cors, NomTuKy, KOTo-
pas HOCUT HeoOpaTuMbI xapakTep. DTO npepnonaraet gasb-
Hellee CTPOUTENLCTBO MPABOBOro roCcyAapcTBa, rapaHTupylo-
Lero peasbHoe cobnogeHne npas 1 ceob60I HenoBeka.

B cBA3M C 3TMM CyLECTBEHHO BO3pacTaeT posib KoHCTUTYUU-
OHHoro Cyaa no 3awuTte KOHCTUTYLIMOHHbIX LLEHHOCTEN.

KOHCTUTYUMOHHBIE XapakTepucTukun Pecnybnukn Mongosa
KaK 4eMoKpaTnyeckoro npasoBoro rocyaapcrea npegonpenens-
0T O4HY M3 rMaBHbIX NPOBAEM - JOCTUXEHME YCTONYMBOrO paB-
HOBECMKS MHTEPECOB JIMYHOCTK, 0OLLECTBa U rocygapcTea, rap-
MOHM3aLUMIO OEATENLHOCTM BIACTU B COOTHOLLEHUW CO CBOOOA0M
B 9KOHOMWYECKOWN, COUUaNIbHON U NONUTUYECKON chepax.

BosHuKaowme KOHCTUTYUMOHHbIE CMOpPbl B 3TUX cdepax
npu3BaH paspeaTts KOHCTUTYLMOHHbIN Cya Kak yHUBepPCanbHbI
WMHCTUTYT 0BecneyeHns paBHOBECUS BNAaCTU U cBOOOApbI.

B cucteme pasgeneHuns snacten KOHCTUTYUMOHHbIN Cyna, siB-
NAeTCs eANHCTBEHHbIM MYBMYHO-BNACTHLIM CYOBbEKTOM, MPU3-
BaHHbIM HaxXOA4MTb ONTUMaNbHOE PaBHOBECKE MeXAY NyBANYHbI-

N3 matepuanoB BceMUpHOM KOHEPEHUMH MO KOHCTUTYLIMOHHOMY NPaBoOCyAUIO

MW N HaCTHbIMU MHTEPECaMM, 3aLLMLLATb IMYHOCTb, OBLLECTBO U
rocyaapcTtBO OT HEOBOCHOBAHHbIX MOCAraTenbCTB, MNOAOEPXN-
BaTb COCTOSIHME 3aLUMLLLEHHOCTU N 6E30MaCHOCTU KOHCTUTYLN-
OHHO-MPaBOBOro CTaTyca BCEX U KaxA0ro cyobekTa coupnasbHbIX
M MPaBOBbLIX OTHOLIEHUA. Takon Noaxomn BbiTEKAET N3 KOHCTUTY-
LIMOHHbIX NoNIHOMO4YNM KoHCTUTYumoHHoro Cyaa Kak eUHCTBEH-
HOro opraHa, HaaeneHHOro NPaBoM AaBaTh TONIKOBaHME KOHCTU-
TyLUMM N OLEHNBATL Ha ee OCHOBE OENCTBYIOLLLEE NPAaBOBOE pery-
NMPOBaHME 1 NPaBONPUMEHNTENBHYIO NPAKTUKY.

Hanbonee spko NpaBoO3alUMTHLIM XapakTep OesTeNbHOCTU
KoHcTuTyumoHHoro Cyaa nposiBASIETCA NpU pacCMOTPEHUM 06-
paLleHnin 0 HapyLeHnn Npae 1 cBoOOS, YenoBeka NOCPEACTBOM
3aKOHOB W1 MOCTaAHOBNEHUI NYGAMYHBIX BNacTel. B gaHHoOM cny-
Yyae opraH KOHCTUTYLMOHHOIO KOHTPONS Kak 6bl MCNOSIHAET ABO-
SIKYIO POJb: HE TOJIbKO MPUHUMAET HENOCPEACTBEHHOE y4acTuE B
yCTPaHEeHU MNpenaTCcTBUIM ANs HAAJeXalero OCyLLeCTBIEHUSs
rpaxgaHamu npas, HO U CNOCOBCTBYET peanv3aunm npaea Ha cy-
[eBHYI0 3aLumnTy, 3aKpenneHHoro B cT. 20 KoHcTuTyuuu.

K coxaneHuio, B CT. 135 KOHCTUTYLUM, pernaMmeHTUpyoLen
nonHomMmouunst KoHctutyumoHHoro Cyaa, rpaxpaHe Pecnybanku
MongoBa He HageneHbl NpaBoM obpalleHns B KOHCTUTYLIMOHHI
Cya, nogobHo rpaxpaHamMm MHOrmMx gpyrux ctpad. MNMpaepa, 28
ceHTs0psa 2004 roga rpynna genyTtaTtoB No uHmumatmee lMNpesn-
neHta Pecnybnukn Mongosa obpaTtunack B KOHCTUTYLVOHHbIN
Cya c 3anpocom o nepecmoTpe cT. 135 KOHCTUTYumMmn n BHeCEHUN
M3MEHeHWn, npegycmaTpmBaowmx npaBo KOHCTUTYLMOHHOMO
Cyna paccmatpuBatb obpalleHus rpaxaaH. Cya gan nonoxu-
TeNbHOE 3ak/ioYEHNE HA 3Ty 3aKOHOAATENbHYIO VHULMATUBY W
Hanpaswun maTepuanel B [apnameHT, KOTOPbIN CBOUM NOCTAHOB-
neHvem ot 29 nekabps 2005 roga oTKIOHW NPOEKT 3aKoHa.

KoHCTUTyumoHHbIn Cya B CBOEM NocTaHoBAeHUn o1 19 nions
2005 ropa otMeTwn, 4TO KOHCTUTYLMS CTPaHbl, Kak 1 MexayHa-
pOAHbIE aKTbl O NpaBax YenoBeka, yCTaHaBAMBaeT NPUHUMN pa-
BEHCTBA BCEX Mepej 3akOHOM, NpaBO Ha CBOOOAHLIM OOCTYN K
npaBoCyamio 1 Npaeo Ha 3awmTy (cT. 20 u cT. 26 KoHCTUTYLUMK).
Cyn, KoHcTaTupoBasn, 4To TpeboBaHUsA YrosloBHO-NpoLECCyasb-
HOro KoeKca 0 TOM, YTO Y4aCTHUKM npouecca MoryT obpawatb-
CSl B BbICLIYIO CyAebHYI0 MHCTaAHUMIO TONbKO YEpPE3 afBokara,
npoTtueopeyat KoHcTutyuum Pecnybnukm Mongosa (cT. 15, cT.
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20, cT. 26 n cT. 54), a Takke Bceobluen geknapauum npae 4eno-
Beka (CT. Il 4. 1), EBpONEenckom KOHBEHLUNM O 3aLUUTE NMpas 4Yeso-
Beka M OCHOBHbIX cBOOOA (CT. 6) n MexayHapooHOMy NakTy O
rpaxkgaHCKux 1 nonmtundeckmx npasax (CT. 14 4. 3 n. d)).

B KOHTEKCTE CBOEr0 BbICTYMIEHUS 1 XOTES Obl 3aTPOHYTh ELLEe
OJHyY, Ha MO B3rnsig, He MEHEE BaXKHY0 NpobnemMy - 3aKOHHOCTb
OrpaHn4eHmns npas 1 cBOOO, rpaxaaH.

KoHcTtuTtyums Pecnybnmkn MongoBa, BNpoyYeM, Kak U KOHCTU-
TYUMU MHOMMX OPYrux CTpaH, MpPOoBO3riawlaeTr 4YesioBeka, ero
npaea 1 cBOOOAbI BbICLLEN LIEHHOCTbIO, ONpeaensiolen CMbICH,
coaepxaHne 1 NpMMeHeHne 3aKOHOB, OeATeNIbHOCTb 3aKoHOo4a-
TENbHOW N NCNOJIHATENBHOW BNacTu 1 obecnevyeHne npaBocyam-
em (cT. 4, cT. 16, cT. 25). NpnaHaHMe, cobnioageHne 1 3awmTa
npas 1 cBoOOf YenoBeKa U rpaxgaHnHa - uMmnepaTtmeHas obs-
3aHHOCTbL rocynapcrea.

BmecTte ¢ TeM npu3HaHue 4enoBeka BbICLUEN LLEHHOCTbIO He
DO/MKHO abCconioTU3NPOoBaTbCs, HEOrpaHUYeHHast ceobopa 4pe-
BaTa HeratMBHbLIMU MNOCNEACTBUAMMU.

OcHOBbIBasICb Ha MpUHUMNE eAMHCTBA, cBOOOAbLI U OTBET-
CTBEHHOCTU, KoHCcTuUTyumns Pecnybnukm Mongosa ncxognt m3
HEOOXOAMMOCTM YCTaHOBNIEHUS NPEAEeoB OCYLLECTBIEHUS
npae n ceob6on. OCHOBHbIMU M3 HUX SIBASIOTCS: BO-NEPBbIX,
NPVHUWN HEAONYCTUMOCTM 3/10ynoTpebneHns NnpaBom, 3akpen-
JNIeHHbIM B CT. 55 KOHCTUTYLMKN, COrlaCHO KOTOPOW Kaxapblin ye-
JIOBEK OCYLLECTBSET CBOWN KOHCTUTYLIMOHHbIE NpaBa 1 cBo60A4bI
nobpocoBecTHO, 6e3 HapylleHus npaB 1 cBOOOA OPYrux JINLL;
BO-BTOPbIX, MPUHLUWN AOMNYCTUMOCTU COPaA3MepPHOro orpaHunye-
HUS NpaB 1 cBOOOA B LENSX 3aLMTbl MIHTEPECOB HALMOHANbLHOM
6e30MacHOCTU, TEPPUTOPUANBHON LENOCTHOCTU, 93KOHOMUYEC-
KOro 6,1arococTosiHUSA CTPaHbl, 3almMThl Npae, cBoOOA, U 4OCTO-
MHCTBa Apyrux nuy, (cT. 54 4. (2) KoHcTntyumm).

OO0LLeN3BECTHO, YTO HOPMbI, OOMycKalwme orpaHuyYeHne
npas 1 cBO6OA YeN0BEKA, COOAEPXKATCHA N B MEXAYHAPOOHbIX Npa-
BOBbLIX akTax. Tak, Bceobliaa neknapaums npae yenoseka (n. 2
CT. 29) yCcTaHaBAMBAET, YTO MPU OCYLLECTBAEHUN CBOUX MpPaB n
cB06O, Kax bl HeNOBEKA JOMKEH NOABEPraThbCH TOJbKO TEM Or -
paHNYeHUsM, KOTOPblEe YCTaHOBNEHbI 3aKOHOM UCKJTIOYUTESIBHO C
Lenblo 06ecnevyeHns OOMKHOro NPU3HAHUS U YBaXEHUS NpaBs w
cB0OO, APYruX L, B AEMOKPaTMYeCckoM o0LLeCcTBe.

N3 matepuanoB BceMUpHOM KOHEPEHUMH MO KOHCTUTYLIMOHHOMY NPaBoOCyAUIO

Cratbs 142 KoHcTutyummn Pecnybnuku MongoBa, pernameHTu-
pyowasa npeaensl nepecmortpa KoHctutyumm, rnacut: "He gonyc-
KaeTcsl NepecMoTp, CNeacTBUEM KOTOPOro 6bino 6bl ynpasaHeHne
OCHOBHbIX MPaB 1 CBOOOA rPaXkaaH Uav rapaHTuii TakoBbiX'.

C momeHTa co3gaHua 1 no HacToswee BpeMsa KOHCTUTYLIMOH-
HbIn Cyn Pecnybnvkn Monposa paccmoTpen 716 3anpocoB, Noc-
TYNUBLUMX OT CYOBLEKTOB, HaOENEeHHbIX NMpaBoM OOpalleHus B
KoHCcTuTyumoHHb Cya, (0 HUX S YNOMSIHYA BbiLLE), MO KOTOPbIM
ObIN NPU3HaHbI NOSIHOCTLIO NN YACTUYHO HEKOHCTUTYLMOHHbI-
M1 179 HOPMAaTMBHBIX aKTOB M MOATBEPXAEHA KOHCTUTYLIMOH-
HocTb 153 akToB. 3a aTUMKN Undpammn - cyabbbl COTEH U TbICAY
nogein, npaesa KOTopbIX ObIN 3aLMLLEHbBI MYTEM BbIHECEHUS CO-
OTBETCTBYIOLLMX peLeHnin. OgHako ToT ¢akT, YT0 KOHCTUTYLIMOH-
Hbin Cypa, "cyamT” HOPMAaTMBHBIE akTbl, @ HE NIOAEN, 3aTPyAHSET
0CO3HaHMe 06LEeCTBOM NPAKTUYECKOrO 3HAYEHMS ero AesdTeNb-
HOCTWN.

Muk obpateHnin B KOHCTUTYLUMOHHBbIM Cya oTMedeH B 1999 u
2000 rogax (cootBetctBeHHO 139 u 90 3anpocos). B xoge ux
paccMmoTpeHuns Cya, KOHCTaTMpPOBan HEKOCTUTYLIMOHHOCTb MO0~
XEHU HOPMATMBHO-NPABOBbLIX aKTOB, HapyLaloLWMX pasnnyHble
npasa 1 cBobOAbI rpaxaaH, B 4acTHOCTW, NMPaBo Ha ceoboay w
JINYHYIO HEMNPUKOCHOBEHHOCTL (CT. 25 KOHCTUTYUMKM); NnpaBo Ha
cBOOOAHbIN JOCTYN K NpaBocyauto (cT. 20 KoHcTnTyuumn); npaso
Ha CBOOOOHYIO 9KOHOMUYECKYIO AesdATeNbHOCTb (CT. 126 KoHcTh-
TYUMMN); HEMPUKOCHOBEHHOCTb >unuwa (CT. 29 KoHcTutyuun);
npasa B cepe yronoBHOIro 1 rpaxaaHCcKoro npowuecca, npaso Ha
KBaNM@UUMPOBAHHYIO I0PNAMNYECKYIO0 NOMOLLb (CT. 26 KOHCTUTY-
unmn) 1 ap.

OcTaeTcs BbICOKMM MPOLEHT 3anpoOCOB, OTKIOHEHHbIX KOHC-
TUTYUMOHHBIM CylOM NO Pa3HOro poaa MOTMBAM Ha PasNYHbIX
CTaamnaxX KOHCTUTYLMOHHOIO Cya0MNpon3BoACcTBa. [1pnymHbI 3TOro
SIBNIEHMS BECbMa MHOIF000OpasHbl, HO BaXKHEWMLLEN NX HUX creayeT
npu3HaTbL pas3pelleHne BOnpoca O HEKOHCTUTYLIMOHHOCTU akTa
[0 TOr0 Kak BbICKaXeTCs1 B 9TON 4actu KOHCTUTYUMOHHbIN Cya,
T.€., 3Has o 3anpoce B KOHCTUTYUnOHHBI Cya, opraH, ero nsga-
owmnn, - NMapnameHT unn NpasBnTenbCTBO (B 3aBUCMMOCTU OT On-
pPOTECTOBAHHOIO NPAaBOBOIro akTa) - aHHY/IMPYET ero nnv NpmBo-
OWT B COOTBETCTBME C KOHCTUTYLIMOHHBbIMY TPEBOBAHNSMM.

Cnepnyet OTMETUTb, 4TO Aena no 3alunTe KOHCTUTYLIMOHHbIX
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npaB 1 ceobop rpaxaaH ABNAOTCA npeobnagaowmmMn B Oes-
TensHocTn KoHcTtutyumoHHoro Cypa Pecnybnukn Mongosa.
MpUHATUIO peLleHns MO KOHKPETHOMY CMOopy 3a4acTyio npefg-
wecTByeT pa3paboTtka CygoM TexX UM MHbIX acnekToB Teopun
npaB 4yefnoBeka VU rpaxaaHnHa, B TOM YUCE KOHCTUTYLMOHHbIX
acnekToB. Tak, KoHCTUTYuMOHHbIN Cya, onupasicb Ha KOHCTUTY-
LMIO U COBCTBEHHYIO NPaKTMKY, Ha NPaKTUKY KOHCTUTYLIMOHHbIX
CyO0B OPYrux CTpaH U MexayHapoOHble akTbl O NpaBax U CBO-
6opax yenoeeka, UCXOOUT U3 COOCTBEHHOIO NMOHMMAHMUS KOHC-
TUTYLMOHHOIO COAEePXaHNa LOCTOMHCTBA NMYHOCTU, PABEHCTBA
nepepn 3akoHOM 1 CyAOM, nNpaBa COOBCTBEHHOCTU, NpaBa Ha or-
paHn4eHne npas 1 cBoOOA.

Ceoein pestenbHocTblo Cyn cnocobeTByeT obecnevyeHuto
KOHCTUTYLIMOHHOIO NMPUHLMNA PaBEHCTBA BCEX Nepen 3aKOHOM,
IMKBUAAUMN OUCKPUMUHALMOHHBIX, HECMPaBEeaIMBbIX YC/IOBUN
peann3aumn OCHOBHbIX NMpaB U cBOOOA rpaxaaH, 4To COOTBET-
cTByeT TpeboBaHMaM CT. 7 BceobLuen geknapauum npas yeno-
Beka.

CunTato nokasatesibHbiMM 54 0COObLIX MHEHUS, U3JOXEHHbIX
cyopsiMmun KOHCTUTYUMOHHOro Cyaa, KOTopble CBUAETENBCTBYIOT O
HeOoObIKHOBEHHOI CIOXHOCTU Npobfiem, paccmaTtpuBaembix Cy-
[OM B XO4€ UCMOSTHEHNS CBOMX MOSIHOMOYUNIA.

[MpoaHann3npoBas NpakTnKy NpuMeHeHud npeueneHtTa KoHc-
TuTyumoHHoro Cyaa HOpmaTMBHOIO XxapakTepa B Pecnybnuke
MonpgoBa, MOXHO OTMETUTb, HTO OH MPUMEHSANCS MHOMOKPATHO U
B Pa3fnMyHbIX cUTyaumsx. HopmMaTuBHbIN XxapakTep KOHCTUTYLN-
OHHOro npeueneHTa obyCNoBMAEH MPUHATUEM MOCTAHOBIEHWUI
KoHCTUTYUMOHHBIM CyaoM 06 M3MEHEHUU MW aHHYIMPOBaHUN
HOPMbI, MPEeSYCMOTPEHHOM 3aKOHOM, MOCTAHOBIEHUSIMWN 3aKO-
HOAATENbHOIO U NCNONHUTENBHOIO OPraHoOB, yka3amu rasbl ro-
Cy4apcTBa UM MexayHapoaHbiMu gorosopamu. Hanbonee vac-
Tbl C/lyd4an OTCbUIKN K pPaHee NMPUHATBIM NOCTAHOBAEHUAM. JTO
JenaeTcd B KOHCTaTauMOHHOM YacTu pellenmns. Tak, B [locTtaHOB-
neHnn Ne16 ot 19.07.2005 roga 0 KOHTPONE KOHCTUTYLMOHHOCTHA
HEKOTOPbIX MOJIOXEHMM YrosIOBHO-MPOLLECCYallbHOro Kogekca
Pecnybnukn MongoBa oTMeYeHO, 4To paHee ([ocTaHoBneHue
Ne21 ot 23 utoHs 1997 ropa) KoHCcTuTyuuoHHbI Cya Bbicka3ancs
OTHOCMUTENBLHO MNOHATUIA "NpaBocyane” n "cyoebHass Bnactb”,
NOAYEPKHYB, YTO NOCTAHOB/IEHNS OPraHOB BNaCcTU, HE HaAEeNeH-
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HbIX CyAeOHbIMU NMOSIHOMOYUSIMU, BbIHECEHHLIE MO CryyYasMm aj-
MWHUCTPATUBHbIX NPABOOTHOLLEHWI, HE ABMSIIOTCS OCYLLECTBNE-
HueMm npaBsocyams. B nomoGHbIX cuTyauusx paHee NpUHATOE
NOCTAHOBNEHUE CIYXUT AOMNOMNHUTENbHbIM 3IEMEHTOM [OKa3a-
TenbCTBa NPU ONpeaeneHnn KOHCTUTYLIMOHHOCTN HEKOTOPLIX 3a-
KOHOOATEeNbHbIX NOMOXEHUNA.

MNprMepoM OTCbIIKM K paHee NPUHATOMY MOCTAHOBIEHMIO SBNS-
€TCs CNny4an KOHCTUTYLIMOHHOMO NpaBoHapYLUEHWsl, CXOAHOro C pa-
Hee paccMOTpeHHbIM KOHCTUTYUmMOHHBIM Cyaom. Tak, B lNocTtaHoB-
neHnn Ne9 ot 30.03.2004 roga KoHCTUTYumMoHHbIM Cyg, nogyepk-
Hy/n, Y4TO 3akoHOAATeNbHble aKTbl, KacaloLmecsd NEeHCUOHHOro
obecneyeHunsi, BbINn paHee NPEeAMETOM KOHCTUTYLMOHHOIO KOHT-
PONS 1 YTO NONOXEHNS O FOCYAAPCTBEHHOW 3aLLMTEe, B TOM YACTE O
NEHCUOHHOM 0BecrneyeHnI, 3aKPENIEHHbIE B PAHEE NPUHSATHLIX 3a-
KOHaX, He MOryT ObITb aHHYIMPOBAaHbLI UM n3MeHeHbI (Cyp, Bbicka-
3acs N0 JaHHOMY acrnekTy B psiae paHee NpuHATbIX MOCTaHOBIEe-
HUIM - Ne9 oT 3 mapTta 1997 roga, Ne27 ot 18 masa 1999 roga, Ne58
oT 9 HosIBpPsA 1999 roaa, Ned6 ot 25 okTsabps 2001 roga).

Kak 6b110 0TMeYeHO, y cyaebHOro npeLeaeHTa MHOIro NosIoXum-
Te/bHbIX COCTaBASAIOLLMX HA KOHCTUTYLIMOHHOM YPOBHE, Tak KaK OH
BELET K YPEryJMpoBaHUIO LUMPOKOro Kpyra Kateropui obLiecT-
BEHHbIX OTHOLLEHWNI B 06/1aCTU OCHOBHbIX MNpaB 1 CBOOOA, U B TO
Xe Bpems noctaHoBneHus KoHctutyumoHHoro Cyaa npyHUMatoT-
CSl B COOTBETCTBUU C YCAOBUSIMU, NPEAYCMOTPEHHBIMUY 3aKOHOAA-
TeNbHLIMM akTaMun 1, Takum ob6pa3om, HE MOryT NPOTUBOPEYNTL
KoHcTuTyuumn. OgHako npy npuMeHeHnn cynebHoro npeueneHTa
MOTYT BO3HUKHYTb CUTyaLMW, KOrAa ABa NOCTAHOBEHMUS, NPUHS-
Tble Ha 3aKOHHbIX OCHOBaHMAX, ByayT cooepxaTb AnameTpanbHO
NPOTUBOMOJIOXKHbLIE MHEHUS. DTO ABNSETCS 0CO60IN HOPMOIA KOH-
KypeHUun Mexay ABYMSI KOHCTUTYLIMOHHbIMU HOpMamu. Cnepno-
BaTesbHO, MNPU BbIIBNEHUM KOHCTUTYLIMOHHOIO NpaBOHapyLLEHNS
€CTb BO3MOXHOCTb NPUMEHUTL NI0O0E NONIOXEHNE PaHEE NPUHS-
TbIX MOCTAHOBNEHUI, TaK Kak NpaBsufaa NpUMEHeHUs npeueaeHTa
rNacsT, 4TO NPY NPUHSATUM NOCTAaHOBAEHWS, KOTOPOE NMPOTUBOPE-
YUT NONIOXKEHUAM PAHEE MPUHATOrO NOCTAHOBAEHUS, NOCNEAHEE
He aHHYNMPYET I0PNAMHECKOrO AENCTBUS NPEALLECTBYIOLLErNO pe-
LeHus, a obpasyeT HOBbIV NPELLEAEHT KOHCTUTYLIMOHHOM HOpMa-
TMBHOCTU. B cnydae Haknagku TONKOBATENbHbIX HOPM B KQ4eCTBe
cynebHbIX NPeLefeHTOB Yalle BCEro Mbl CTaIKMBaeMCsl C JOMNOS-
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HEHNAMMN, a B CJlyd4ae NMPOTUBOPEYMBOCTU 3TUX MOCTAHOBJIEHWUN
NPUMeEHsAETCA NnocneaHee U3 NPUHATLIX MOCTaHOBIIEHUN.

B npakTtnke BblHECEHUSA NOCTAHOBMIEHMIA O TOJIKOBAHUN KOHC-
TMTYunmn Pecnybnukmn Mongosa BCTpeyanance U cuTyaumm, korga
Cyn nepecmaTpuvBan u OOMOMHAN HEKOTOPbIE U3 CBOMX MOCTa-
HOBJIEHUI.

Cnepnyet otmeTuTb, 4T0 KOHCTUTYUMOHHBbIM Cyp Bnpase ne-
pecMartpuBaTb CBOW TOJIKOBATE/IbHbIE MOCTAHOBJIEHUS B LLENAX NX
OOMNOJIHEHUS.

HeobxoauMocCTb NpMMeHeHNsl cyaebHoro npeugaeHTa 3Haun-
Ma 419 NpaBOBOro rocynapcrea kak addekTBHag gopma npe-
[OTBpaLEeHNs KOHCTUTYLMOHHBIX NpasBoHapyLlleHuin. 13secTHo,
4yTO 0653aTENbHLIM YCOBUEM MPUBNIEYEHNS K KOHCTUTYLIMOHHOW
OTBETCTBEHHOCTU SABNAETCA KOHCTaTauma KOHCTUTYLMOHHOMN
HOPMbI KaK OCHOBaHWE A1 NpUBJIeYeHns K OTBETCTBEHHOCTU 3a
KOHCTUTYLMOHHbIE NpaBoHapyLueHus. CyaebHbli NpeueneHT co-
OEPXUT OBLUMPHLIA U coaepXaTesibHbIi 00beM HOPM, Hanpas-
JIEHHbLIX Ha MNpece4YeHne aHTUKOHCTUTYLMOHHbLIX OENCTBUNA N
DEeNCcTBUI, KBANUPULNPYEMbIX KaK HEKOMMNETEHTHOE UKW He00-
POCOBECTHOE UCMONIHEHWE MOJIHOMO4YNI, OTCYTCTBUE pe3yibTa-
TOB, O3HavalWmMx apPEeKTUBHOCTb N KAYECTBO, U T.4. Tak, nyTem
NPUMEHEHNS NNLLL OLHOW Kateropnuu HOpM, NnpesycMOoTPEHHbIX
cynebHbIM NMpeLeneHTOM, MOXHO YCTaHOBUTb OTBETCTBEHHOCTb
3a npaBOHapylleHne, COBEpPLUEHHOE O0CO3HAaHHO, Mnpeceyb COo-
BEPLLEHME NMPABOHAPYLUEHWUIM MO NMPUYMHE HE3HAHUSA UK Npobe-
JI0B B KOHCTUTYLIMOHHOM Mpase.

KOHCTUTYUMOHHBI Cyf, HECOMHEHHO, NpeacTaBnseT cobon
3P PEKTUBHLIN MHCTPYMEHT 3almTbl NpaB U cBobOA rpaxaaH,
cnocobcTBys AafibHENLWEMY MPOBELEHUNIO AEMOKPATUYECKUNX
NPOLLECCOB N CO340aHMNI0 NPAaBOBOro rocynapcTea.

CerogHst KOHCTUTYLMOHHBINV CyA, - 3TO 3pENbIA U MOHATHbLIN 06-
wectsy rapaHT KoHcTuTyuumn. lymato, 4TO Mbl NOAOLLUAN K BAXHO-
My 3Tany, KOra Ha OCHOBE HaKOMJIEHHOrO OnbITa Ha3pena Heob-
XOAMMOCTb B pacLUMpeHnu psaaa nosiHoMo4min KOHCTUTYLMOHHOIO
Cyna ons 6onee NonHOWM peann3aumm BCEX KOHCTUTYLMOHHbIX MO-
NIOXeHUN. BaxHbIM WwaroMm B 3TOM HanpasfieHUn OO0J/IXHO cTatb
HapeneHve KoHctutyumoHHoro Cyaa KOMNeTeHumen paccMmartpu-
BaTb Xasiobbl N0 0OpaLLeHUNIO rpaxaaH, B cllydae ec/iv OHU cTanm
XEepTBOW HapyLLUEHMS OCHOBHbIX NpaB 1 cBobo, YenoBeka.

N3 matepuranos BceMypHON KOHEPEHLMH MO KOHCTUTYLIMOHHOMY NPaBOCYAMIO

B cBa3u ¢ otnoxeHHbIM MNapnamentom B 2005 roay npoekTom
KOHCTUTYLIMOHHOIO 3aKOHa O NpPeaoCTaBlieHnn rpaxaaHam npa-
Ba Ha obpalleHne B KOHCTUTYUMOHHBIN Cya, KOHCTUTYUMOHANNG-
Tbl BbICKa3aJin MHEHME O LieNIiecoobpa3HOCTM M3MEHEeHUs CT. 25
3akoHa o KoHcTtutyumoHHom Cyge u cT. 38 Kogekca KoHCTUTyum-
OHHOW IOPUCAMKLUMN N NPEeLOCTaBNEHMM NpaBa Ha obpalleHne B
Cyn dU3NYECKUM U I0PUONYECKUM NIMLAM N CyAeOHbIM MHCTaH-
LMAM BCEX YPOBHEMN.

EcTb MHeHue, 4To obpalleHne B KOHCTUTYLUMOHHbIN Cya cy-
[EOBHbIX MHCTaHUMIA BCcex ypoBHeln ad@ekTnBHee obpalleHus
rpaxnaH, ucyepnasLIMX BCe MyTU 06XanoBaHWs, MOCKOJbKY MO
NOBOAY MCKIIOYUTENBHOIO Cy4ast HEKOHCTUTYLMOHHOCTU MOXET
obpatntbcs Moo y4acTHMK npoLecca Ha Ntobom atane pac-
CMOTpeHus gena. MNpaxaaHe xe Moryt ob6patmtbes B KOHCTUTYLN-
OHHbIV Cyf, TONbKO NMOCIe UcHepnaHnsa BCex NyTen o6xanoBaHus,
a 970 NPUBEAET K 3aTArvBaHMIO NPOLLecca paspeLleHns aena.

Cratba 135 u. (1) n. g) KoHctutyummn Pecnybnmkn Mongosa
yCTaHaBMBAET, YTO JIMLLO MOXET 00paTuUTbCs B KOHCTUTYLMOH-
Hbli Cya nocpencTBOM cyaebHOoM MHCTaHumMn 1 Beiclueli cyneb-
HOM Nanartbl, NCMNOJIb3YS NUCKITIOYUTESbHLIN Cllydail HEKOHCTUTY-
LMOHHOCTWU.

CornacHo cyuwlecTBylOLLEMY MOPSAKY CyaebHas MHCTaHUUS
obpawtaeTcs B Beiclwyo cynebHyo nanaTty no noBoay UCKIoYn-
TENbHOro Ciy4yast HEKOHCTUTYLMOHHOCTU. lneHym Beoicwen cy-
[ebHo NanaTbl, He BbICKa3bIBasiCb MO JAaHHOMY BOMNPOCY, Npeac-
TaBnsaeT 3anpoc B KOHCTUTyuUmMoHHbIn Cya. Takum o6pa3om, Beic-
Lwas cynedbHas nanara B lobom cnyyae obpattaetcs B KOHCTUTY-
LUMOHHbIN CyAa, 1 9TO, N0 HALLeMYy MHEHWIO, MPaBuibHas N03nuus,
MOCKOJIbKY B MHOM CJlydae AaHHas WHCTaHuMs nogmeHsina Obl
KoHcTuTyumoHHbin Cya, BbICKa3biBasiCb O KOHCTUTYLIMOHHOCTU
WM HEKOHCTUTYLIMOHHOCTM OCNapuBaeMoro 3akoHa Uam HOPMbl.

OTciopa cnegyeT, YTO UCKIIOYNTENbHBIN Cly4at HEKOHCTUTY-
LMOHHOCTU ABNSETCA MnpoueaypHbiIM CPeACcTBOM Ans AOCTyna
rpaXxgaH K KOHCTUTYLUMOHHOMY KOHTPOJIO 32aKOHOB. Yny4lleHue
npoueaypbl paspeLleHnss UCKITIOYUTENbHOIO CyYas HEKOHCTUTY-
LLMOHHOCTU BMUCLIBAETCS B OOLLMIA NPOLLECC Pa3BUTUS KOHCTUTY-
LMOHHOM AEeMOKpPaTUn N YTBEPXOEHUS NPaBOBOro rocynapcraa.

B 9TOM KOHTEKCTE YETKO NPOCNEXNBAETCH TEHAEHLNS COOTHE-
ceHus opucamkummn KoHctutyumonHoro Cyga ¢ npaktukon EBpo-
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Nenckoro cyna no npasam 4yesnoBeka. BmecTe ¢ Tem, npusHasas
OnpefeneHHyto HOPMY KOHCTUTYLMOHHON WM HEKOHCTUTYLIMOH-
HOW, NPNBOASA B Ka4eCTBe LOMNOJIHUTENILHOIO aprymMmeHTa rnoioxe-
Hua KoHBeHuun 1 npakTuky EBponeickoro cyna, KOHCTUTYUMOH-
Hbli Cyn, opueHTMpyeT HOPMOTBOPYECKMIA NPOLLECC U CyaebHYIo
NpakTUKy Ha COBPEMEHHOE TONIKOBaHME Npae 1 ceobon, 3akpen-
NeHHbIX B KOHBEHUMM 1 AOMNONHUTENbHBIX MPOTOKONAX K HEN .

OTcyTCcTBME OENCTBEHHOrO0 MEXaHM3Ma KOHCTUTYLIMOHHOM
IOPUCOMKUMN ONF 3aWmnThl LA B Cllydae HapyLleHnd ero npas v
cBobop, ycTaHOoBNEHHbIX KOHCTUTYLmMe n EBponeiicko KOHBEH-
uMenr no npasam 4YenoBeka, OTpuuAaTeNbHO CKa3biBaeTCHd Ha Ha-
LMOHasbHbIX CPEACTBaxX 3aluThl 3TUX Npas.

YuuTblBasi 970, BHEAPEHNE NHCTUTYTA UHANBUAYASIbHON KOHC-
TUTYUMNOHHOM Xanobbl B HaLLEel CTpaHe - o4eBmaHast Heobxoam-
MOCTb.

Ecnn coBpemMeHHasn HaumoHanbHas cCUCTeMa He co3a4acT Me-
XaHM3M Mo 3almTe npas 1 cBoboA YenoBeka, NPeoCTaBAAOLLAIA
MLy O0CTYN K KOHCTUTYLUMOHHOW topucomkumm, KOHCTUTYLMOH-
HbIn Cya, oCcTaHeTCs NPaBOBbIM MEXAHU3MOM, OOCTYMHbIM TOSIbKO
Ans NONINTUKOB.

JocTtyn rpaxnaH K KOHCTUTYLUMOHHOMY Mpasocyauio, nona-
ralo, 6yaeT cnocobCTBOBaTh YKPEMIEHUIO CYLLECTBYIOLMX Oe-
MOKpPaTUYECKNX MHCTUTYTOB M CO30aCT eLlle 0gHYy BO3MOXHOCTb
3amLLaTh npasa M cBo60abl HAWMX FPaXxaaH B pamMkax CBOEro
rocygapcrtea. BmecTe ¢ TeM yBepeH, 4TO BBEAEHNE KOHCTUTYLN-
OHHoO Xanobbl B Pecnybnuke Mongosa He ByaeT CnyxuTb npe-
naTcTenemM gns obpaweHus rpaxgaH B EBponerickuii cyg no
npasam 4yenoseka. Beob OCHOBHOE yCnioBME ON19 OTIAXEHHOro
bYyHKUMOHMPOBaHNA EBponenckoro cyna - ato 3d@EKTUBHOCTL
HaLUMOHasIbHbIX CUCTEM 06XanoBaHus.

N3 matepuanoB BceMUpHOM KOHEPEHUMH MO KOHCTUTYLIMOHHOMY NPaBoOCyAUIO

M. Ramos

President of the Constitutional
Tribunal of Portugal

The Portuguese human rights
constitutional law

The human rights law

In Portugal human rights are entrenched in the Constitution of
the Portuguese Republic, approved on the 25t April 1976.
Notwithstanding the fact that the Portuguese Constitution has
been amended several times (the last one, being the seventh
amendment, was approved in 2005) its deep commitment
towards human rights has remained unchanged.

The measure of that commitment can be easily realised if one
looks at the place of human rights in the systematisation of the
Portuguese Constitution.

Human rights are the subject matter of Part | of the
Constitution with the title "Fundamental Rights and Duties”. Part
I has three Sections: Section |, "General Principles” (Articles 12
to 23); Section Il, "Rights, Freedoms and Guarantees” (with a
Chapter 1, concerning "Personal Rights, Freedoms and
Guarantees™ and covering Articles 23 to 47; a Chapter Il, regard-
ing "Rights, Freedoms and Guarantees of Political Participation
and covering Articles 48 to 52; and a Chapter lll, related to
"Rights, Freedoms and Guarantees of Worker”, including Articles
53 to 57); Section lll, "Economic, Social and Cultural Rights and
Duties” (with three chapters concerning economic, social and
cultural rights and duties respectively, from Articles 58 to 62, 63 to
72 and 73 to 79).

Two important and peculiar features of the human rights por-
tuguese law, as specified by the Constitution, should be noted
from the outset. The first one is the so called "open clause™:
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according to Article 16, Paragraph 1, of the Constitution, the fun-
damental rights contained in it shall not exclude any other funda-
mental rights provided for in the laws or resulting from applicable
rules of international law; furthermore, according to paragraph 2
of the same Article, the constitutional and legal provisions relating
to fundamental rights shall be construed and interpreted in har-
mony with the Universal Declaration of Human Rights.

The second important feature of the portuguese human rights
constitutional law is the applicableness of the constitutional rules
expressly related to "rights, liberties and guarantees” to funda-
mental rights of a similar kind, as foreseen in Article 17. According
to this Article the rules that apply to human rights contained in
Section Il of Part | can be extended to those constitutional rights
that may be considered analogous to them. One of most impor-
tant provisions that on the basis of Article 17 applies not only to
human rights contained in Section Il of Part |, but to fundamental
rights of a similar kind is Article 18, which concerns the issue of
the restraint of "rights, liberties and guarantees” and their direct
applicableness.

Portugal is a part to the European Convention of Human Rights
since the 22nd November 1976.

If one compares the catalogue and shaping of human rights in
the Portuguese Constitution with the European Convention one
must conclude that the first is generally more extensive and more
detailed than the second. On the other hand, as was mentioned,
the "open clause” of Article 16, Paragraph 1, acknowledges rights
conferred to the individual by international law, including, of
course, the European Convention of Human Rights.

As a consequence there are a number of human rights which
are essentially contemplated in the Portuguese Constitution and
not (or, at least, not so completely) in the European Convention.
As examples the following ones can be pointed out:

(i) in the domain of personal, political and workers rights, lib-
erties and guarantees, the right to resist (Article 21); the right to
personal identity, personality development, civil capacity, citizen-
ship, good name and reputation (Article 26); the rule establishing
that no sentence shall involve, as an automatic consequence, the
loss of any civil, occupational or political rights (Article 30, para-
graph 4); the rules concerning Habeas corpus (Article 31); the
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rights related to the use of computerised data (Article 35); the
special emphasis on the right to found a family and to marry
(Article 36); the freedom to choose an occupation and enter the
civil service (Article 47); the rules concerning the right to petition
and the right of actio popularis (Article 52); the consecration of
the principle of security of employment and prohibition of dis-
missals on political or ideological grounds (Article 53); the
detailed ruling of trade union freedoms and rights of trade unions
and collective agreements (Articles 54 and 56); the discipline of
the right to strike and prohibition of lock-outs (Article 57);

(ii) in the domain of economic, social and cultural rights, the
right to work and rights of workers (Articles 58 and 59); the con-
sumer rights (Article 60); the safeguards of private enterprise, co-
operatives and worker-management (Article 61); the rules con-
cerning social security, health and housing (Articles 63 to 65); the
environment and quality of life (Article 66); the rules concerning
the family, fatherhood and motherhood and childhood (Articles
67 to 69); the rules related to youth, citizens with disabilities and
old people (Articles 70 to 72); the rules regarding cultural enjoy-
ment and creativity (Article 78), and physical education and sport
(Article 79).

The number of rights contained in the European Convention of
Human Rights without express equivalent in the Portuguese
Constitution is much smaller: the prohibition of debt incarceration
(Article 11 and Article 1 of the Fourth Additional Protocol to the
European Convention of Human Rights) and the right to the
knowledge of the language in criminal procedure [Article 14,
paragraph 3, a) and b), and Articles 5, paragraphs 2 and 6, para-
graph 3, a) e e)], of the European Convention). However, accord-
ing to Article 16 of the Portuguese Constitution, these rights are
also acknowledged by our legal order.

As specified by Article 18, paragraph 1, of the Portuguese
Constitution, the constitutional provisions relating to rights, free-
doms and guarantees shall be directly applicable, and binding on,
both public and private bodies. Article 18, which provides the
direct applicability and unconditionally binding force of the rights,
liberties and guarantees enumerated in Part |, Section II, also
applies to rights of a similar kind, as stated by Article 17. Rights
considered as of a "similar kind" include: access to law and effec-
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tive judicial protection (Article 20); the right to resist (Article 21);
the right to present complaints to the Ombudsman (Article 23);
the right of workers to remuneration for their work, to a limit on the
length of the working day, to a weekly rest day and regular holi-
days with pay, to assistance in case of involuntarily unemploy-
ment (Article 59); the right to private enterprise, co-operatives
and worker-management (Article 61); the right to private proper-
ty (Article 62); the right to a social minimum (Articles 1, 2 and 63);
the right of women to an adequate period of leave from work with-
out loss of remuneration and other privileges (Article 68); the right
to free basic education [Article 74, paragraph 2 a)]; the right of
owners of estates that are compulsory acquired to appropriate
compensation and to retain an area that is sufficiently large to
enable the land to be utilised in a rational and viable way (Article
94, paragraph 1); the right to registration of electors (Article 113,
paragraph 2); the right to present nominations (Articles 124); the
rights and guarantees of citizens towards the Public Service
(Article 268); the right of public officials to be heard and to pre-
sent a defence in disciplinary proceedings (Article 269, para-
graph 3).

It should be noted that in Portugal, as in several other coun-
tries, it is not quite accurate to envisage the problem of the range
of human rights’ applicableness simply along the lines of the dis-
tinction between erga omnes relevance or enforcement only
against the state. Leaving aside some more theoretically discus-
sions, there seems to be in Portugal a practical consensus around
the following points:

a) Some human rights are foreseen by the Constitution in such
a way as to be operative only against the State: for example the
guarantees concerning Habeas corpus and criminal procedure
(Articles 31 and 32) and the right to asylum (Article 33);

b) Some other fundamental rights only apply in the relations
among private persons: the right to reply and to make corrections
(Article 37, paragraph 4), the right of journalists to elect editorial
councils, in accordance with the law [Article 38, paragraph 2, b)],
the right not to join an association or be compelled to remain in it
(Article 46, paragraph 3), the right to strike (Article 57), and some
cases in which the right to actio popularis applies (Article 52,
paragraph 3);
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c) Provisions relating to rights, liberties and guarantees are
immediately binding on the legislative body whenever it makes
private law norms and on judges when they enforce them; this
binding effect of human rights in the activity of the legislator and
of the courts is specially relevant in matters concerning the prin-
ciple of equality (Article 13);

d) The applicableness of all human rights in relations between
private persons should be admitted in cases in which one of those
persons disposes of a disproportionate power in such a way as to
enable her to take the traditional place of the state or public bod-
ies as the addressees of human rights;

€) A central core of personal autonomy must be acknowledged
in the actions of every individual as an irreducible limit to the direct
relevance of human rights among private persons.

Enforcement of the human rights law In Portugal only the judi-
cial institutions (courts) are trusted with jurisdiction (in the sense
of the latin word juris dictio, meaning "to say the law" or to decide
on legal matters) to review complaints involving violations of
human rights and vested with jurisdiction to adjudicate upon the
existence of the necessity or need for limitation.

As specified by Article 202 of Portuguese Constitution "1. The
courts are the organs with supreme authority that have the power
to administer justice in the name of the people.

2. In administering justice, the courts are under a duty to safe-
guard the rights and interests of citizens that are legally protect-
ed, to punish breaches of democratic legality and to resolve pub-
lic and private disputes.

3. In performing their functions, the courts are entitled to the
assistance of other authorities.

4. The law may provide for alternative methods of dispute res-
olution that do not involve the courts.”

The most important aspect of Portuguese system is the fact
that, according to Article 204 of Portuguese Constitution, "in mat-
ters brought before them for decision, the courts shall not apply
any rules that contravene the provisions of this Constitution or the
principles contained there”.

Every court (judicial, administrative and fiscal) is vested with
jurisdiction to review complaints involving violation of human
rights. Moreover, every single judge is, in itself, a sort of
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"Constitutional Court”, since he must control the constitutionality
of the rules that are applicable to the matters that are brought
before him. If he thinks that those rules contravene the provisions
of the Constitution he must refuse to apply them. However, the
decisions in constitutional issues of other courts are not definitive,
since there is always the possibility to appeal to the Constitutional
Court.

The Constitutional Court is the only authority vested with ulti-
mate jurisdiction to review of constitutionality, so that Article 221
of Portuguese Constitution states "The Constitutional Court is the
court that has the specific power to administer justice in matters
involving questions of legal and constitutional nature.”

It is need to be mentioned that Portugal does not have mech-
anisms like the German Verfassunsgsbeschwerde or the Spanish
recurso de amparo. Thus, the Portuguese Constitutional Court -
as well as all the other Portuguese courts, which are vested with
the power of judicial review of legislation, being their decisions
subject to appeal to the Constitutional Court - only controls the
constitutionality of legal norms, not the concrete decisions involv-
ing violations of human rights. For instance, it does not control the
constitutionality of decisions of other courts qua tale, but only the
constitutionality of the legal norms applied - or in which the appli-
cation is denied on the grounds of its unconstitutionality - in those
decisions, nor does it control political decisions as such, or
administrative acts. The Portuguese system of judicial review is
based on a pure control of legal norms, even if the Court has a
very broad concept of "legal norm™ when it defines its own com-
petence of control.

It must also be emphasised that there are two main mecha-
nisms of control: the concrete control and the abstract one. The
concrete control is based in two main types of appeals: those
against decisions refusing to apply a legal rule on the ground of
unconstitutionality; and those against decisions applying a legal
rule, the constitutionality of which was challenged during the pro-
ceedings. The abstract control, on the other hand, includes the
anticipatory review of constitutionality and the general (or ex post)
review of constitutionality, in which the requests can be submitted
to the Court by several entities, such as the President of the
Republic, the President of the Assembly of the Republic, the
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Prime Minister, the Ombudsman, the Attorney- General or one-
tenth of the Deputies of the Assembly of the Republic.

We can say that the Constitutional Court is the only authority of
the country vested with ultimate jurisdiction to adjudicate upon
the existence of the necessity for the limitation of a right, liberty or
guarantee contained in Section Il Part | of the Constitution, or a
right of a similar kind, as previously defined.

Alimitation is only justifiable in terms of constitutional law if it is
necessary in order to safeguard other rights or interests protect-
ed by the Constitution. This necessity is evaluated in terms of the
principle of proportionality.

According to the Constitutional Court, the principle of propor-
tionality can be unfolded in three more specific principles:

(i) the principle of adequacy, according to which limitations to
rights, liberties and guarantees must be recognised as a mean to
the pursuit of the ends envisaged, with the safeguard of other
constitutional rights or goods involved;

(ii) the principle of exigency, which requires that restrictive
measures must be demanded in order to obtain the ends envis-
aged, as there are no other restrictive means available for achiev-
ing the same end;

(iii) the principle of just measure, or proportionality in the strict
sense, according to which no excessive measures can be adopt-
ed in order to obtain the ends envisaged.

Other substantial limits to restrictive laws of rights, liberties
and guarantees are the general and abstract character of the leg-
islative measure, the prohibition of retroactive effect and the safe-
guard of the essential core of the restricted right, as mentioned
above.

It must be taken in account that in Portugal the system of
human rights (or fundamental rights, considered by commenta-
tors as the rights that are explicitly or implicitly protected by the
Constitution) is based on a fundamental distinction between the
"classical” fundamental rights ("rights, freedoms and guaran-
tees”, to use the precise language of Portuguese Constitution),
like the right to life or the right to personal integrity, and the so-
called "second generation rights” ("economic, social and cultural
rights” as the Constitution call them), like the rights of people with
disabilities or the right to public health care. The strict regime
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described above applies only to "rights, freedoms and guaran-
tees”. In a certain way, the social rights have a less rigid protec-
tion by the Portuguese Constitution.

There are, notwithstanding, some rules that in a certain way
"soften” the sharpness of that distinction between "classical” and
"second generation” rights. According to Article 17 of the
Constitution, "the general system of rights, freedoms and guar-
antees comprises those set out in Section Il and fundamental
rights of a similar kind". Therefore, if a "social right” has a "similar
kind" of rights, freedoms and guarantees it will have the high level
of protection granted to these rights, namely the protection grant-
ed by Article 18, which rules, as we have seen, that limitations to
fundamental rights must be imposed only by law of the Parliament
or by a decreelaw of the Government following an authorisation of
Assembly of the Repubilic. In any case, itis absolutely forbidden to
restrict fundamental rights through other means, such as admin-
istrative regulations or decisions taken by administrative bodies.

The preemptive control

The Portuguese Constitution has, indeed, a special provision
for preemptive control of any laws, with no exception. Thus,
including laws importing limitations to human rights. According to
Article 278, Paragraph 1, of the Constitution of Portuguese
Republic, the President of the Republic may request the
Constitutional Court to undertake an anticipatory review of the
constitutionality of any provision of an international treaty that has
been submitted to the President for ratification, or of an instru-
ment sent to the President for promulgation as a law (from the
Parliament) or a decree-law (from the Government), or of an
international agreement where the decree giving approval has
been presented for the signature of the President. And, according
to Article 279, Paragraph 1, if the Constitutional Court rules that a
provision of a decree or international agreement is unconstitu-
tional, the instrument must be vetoed by the President of the
Republic or the Minister for the Repubilic, as the case may be, and
shall be returned to the organ that approved it. The decree may
not be signed or promulgated unless the organ that approved it
deletes the provision ruled to be unconstitutional or, as appropri-
ate, confirms it by a majority of two-thirds of the Deputies present,
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provided that the majority exceeds an absolute majority of the
Deputies entitled to vote.

The abstract review and the concrete review of legislation

The main instrument of control of the constitutionality of laws
importing limitations to human rights is the sequential or remedi-
al one, which covers either the abstract review or the concrete
review of legislation. From a statistic point of view, the concrete
control is, far large, the main instrument of control of the consti-
tutionality of legal limits to human rights. In this field, the
Constitutional Court has jurisdiction to hear appeals against any
of the following court decisions:

(a) Decisions refusing to apply a legal rule on the ground of
unconstitutionality;

(b) Decisions applying a legal rule, the constitutionality of
which was challenged during the proceedings. The guarantee of
human rights is assured through the mechanism of the appeal,
since the Portuguese Constitution doesn't have instruments sim-
ilar to the German Verfassungsbeschwerde or the Spanish recur-
so the amparo.

The impact of the jurisprudence of the European Court of
Human Rights

There is quite a considerable impact of the jurisprudence of
international and supranational courts, namely of the ECHR, on
Portuguese constitutional case-law. However, ECHR decisions’
are usually followed only in specific matters, such as guaranties of
defence during criminal procedure and limitations on fundamen-
tal rights (especially on the right to freedom, right to privacy and
to respect for family life).

In what concerns the guaranties of defence during criminal
procedure, the Portuguese Constitutional Court shares the
ECHR's views on the importance of the impartiality of the courts
and of the due process of law. The Portuguese constitutional
jurisprudence defends the need of equality of arms and of respect
for the right of the accused to make full answer and defence, in
accordance not only to the Portuguese Constitution (Article 20,
paragraph 4), but also to the European Convention of Human
Rights (Article 6, paragraph 1).
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The right to face an independent and impartial court, estab-
lished by law, is one of the guaranties attached to the right to due
process, as the ECHR has ruled in many cases.

The Portuguese Constitutional Court has also adopted this
position, underlining the importance given to appearances and
the increased sensitivity of the public to the fair administration of
justice, following the decisions in ECHR's cases.

Moreover, both jurisprudences (Portuguese and European)
share the understanding that the concept of impartial court
implies the existence of both an objective and a subjective dimen-
sion, as it has been stated in ECHR's cases Golder v. United
Kingdom (1975) and Saraiva de Carvalho v. Portugal (1994).

Furthermore, the Portuguese Constitutional Court has high-
lighted, after ECHR's decisions, the fact that the right to due
process necessarily implies the right to make full answer and
defence.

The connection between the former and the need to ensure
equality of arms and an adequate participation of the accused in
the criminal process was also underlined by our constitutional
case-law, reaffirming what the ECHR had already stated.

Still regarding the problem of the guaranties of defence, the
Portuguese Constitutional Court has followed the ECHR's deci-
sions in matters such as the need of providing the accused, for
him to have the benefit of a fair trial, free assistance of an inter-
preter for the translation or interpretation of all the documents or
statements in the proceedings against him.

Moreover, the Portuguese case-law also reaffirms, after
ECHR's decisions the right of an individual deprived of his liberty
to be informed promptly of the reasons for his being taken into
custody, which constitutes a safeguard of personal liberty, of
great importance in any democratic system founded on the rule
of law.

Other than the guaranties of defence during criminal proce-
dure, and as we have said before, the Portuguese Constitutional
Court has closely followed the ECHR's jurisprudence on limita-
tions on fundamental rights. A good example of this is our nation-
al case-law on the restrictions on the right to family life due to the
expulsion of foreigners. On this matter, the Constitutional Court
has frequently invoked Article 8 of the European Convention of
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Human Rights to limit the application of the Portuguese legislation
on the expulsion of foreigners.

Following ECHR's decisions in cases Moustaquim v. Belgium
(1991) and Beldjoudi v. France (1992) - among many others - it
has been stated that the expulsion of foreigners cannot cause,
either in a direct or indirect manner, the separation of parents and
children or the subsequent expulsion of the children (minors and
at the parents’ charge), in order to follow the expelled parent.

Another matter in which the impact of the ECHR's jurispru-
dence on Portuguese case-law is quite remarkable is the right to
privacy. In fact, the Constitutional Court has imposed several
demands in order to consider legal the interception of telephone
calls during a criminal investigation, namely authorisation and fol-
lowing by a judicial authority. To justify his position, the Court
mentioned, among other arguments, the ECHR's decisions in
cases Valenzuela Contreras v. Spain (1998), Klass and others v.
Germany (1978), Malone v. United Kingdom (1984), PG and JH v.
United Kingdom (2001), Prado Bugallo v. Spain (2003), Kruslin v.
France (1990) and Huvig v. France (1990).

Regarding the right to liberty, the Constitutional Court has
closely followed the ECHR's jurisprudence to establish a distinc-
tion between deprivation of liberty, within the meaning of Article 5
of the European Convention, and restrictions on liberty of move-
ment and freedom to choose one's residence. It has been said
that there is a difference of intensity between the two, to be eval-
uated having in mind all the factors of a concrete case, taken
cumulatively.

The Portuguese Constitutional Court has also invoked the
ECHR's jurisprudence on forced or compulsory labour. Resorting
to the European Court's decisions in the case Van der Mussele v.
Belgium (1983), our national case-law has underlined the fact
that one has to regard to all the circumstances of a case in order
to determine whether a service required of an individual falls with-
in the prohibition of compulsory labour. Furthermore, it is impor-
tant to bear in mind that the person’s prior consent is not, in itself,
sufficient to consider that the required work is not compulsory,
because it can have been determined by the menace of a penalty
or comparable risks. Therefore, and as it has been stated, a
broader evaluation has to be done.
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The enforceability and implementation of decisions of the
Constitutional Court on issues bearing on human rights

The enforceability of the Constitutional Court's decisions
must be considered in a different way in concrete and in abstract
control.

a) As far as the concrete control is concerned, the implemen-
tation of the decisions of the Court depends solely - but totally -
on the attitude adopted by the courts that have taken the deci-
sions submitted to Constitutional Court. The Court does not have
the power to assure ex officio that its decisions are well applied by
other courts. This includes all the decisions of the Constitutional
Court, including those who deal with human or fundamental
rights. And the citizens, it must be said again, do not have direct
access to the Court in order to protect their own rights. A citizen
must previously file a complaint in other courts and then, through
the mechanism of the appeal, obtain access to the Constitutional
Court.

It must be said that there is a very high level of general compli-
ance to the Constitutional Court decisions by the other courts. It
is very difficult to measure this level of compliance, but some
empirical studies have shown that it's very high.

b) Considering the abstract control the effect of constitutional
decisions are much more effective.

In prior review cases, when the Court pronounces a rule
unconstitutional, the President of the Republic is obliged to veto
the text in question and return it to the body that passed it, where-
upon the latter must abide by the Court's decision.

If the text is altered by the body that passed it and the rule or
rules that were deemed unconstitutional are removed, or, in the
case of the Assembly of the Republic, despite the ruling that it is
unconstitutional the text is confirmed by a qualified two-thirds
majority (Article 279 of the Constitution), the President of the
Republic is then able to enact or sign it. This does not prevent
the Constitutional Court from holding that such rules are uncon-
stitutional later on, as part of other forms of reviewing constitu-
tionality.

At the same time, if the text is reformulated and the alterations
are not just limited to the removal of the rules that the
Constitutional Court has judged unconstitutional, the President of
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the Republic, as appropriate, can request a new prior review of
any of the rules it contains [Article 279(3) of the Constitution].

In successive abstract review cases the Constitutional Court
decides whether each rule that is submitted to it is (totally or par-
tially) unconstitutional, or is not unconstitutional. In the event that
the Constitutional Court concludes that one or more rules which it
has been asked to review are unconstitutional, its decision pos-
sesses generally binding force. This means that the rule is elimi-
nated from the legal system and can no longer be applied, be it by
the courts, the public administration, or private individuals. Some
of the specific problems raised by this system are addressed and
resolved by Article 282 of the Constitution.
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C. Ribicic
Vice-President of the Constitutional Court
of the Republic of Serbia

Strengthening Constitutional
Democracy

Introduction

Many books and Articles! have been written about constitu-
tional democracy, it can be found in the titles of numerous web
forums, foundations, movements, centres, associations, con-
ferences and curricula which have very different, sometimes
diametrically opposed objectives. Also theory uses the notion of
constitutional democracy to describe various systems, and in
some instances, e.g. in South Africa, constitutional democracy
is a part of the official name of the constitutional system in
force2. Furthermore, constitutional democracy is the subject of
numerous discussions also in Slovenia3, it is discussed in

1" Walter F. Murphy, Constitutional Democracy: Creating and Maintaining a Just Political Order,
2006; Ben Nwabueze, The Return of Africa to Constitutional Democracy, 2003; Matthias Kumm,
Constitutional Democracy Encounters International Law: Terms of Engagement, New York
University School of Law, 2006; A. D. Dick Howard, Towards Constitutional Democracy around
the World: an American Perspective, U.S. Department of State, 2007; Thomas Fleiner, Lidija
Basta Fleiner, Constitutional Democracy in a Multicultural and Globalised World, Springer, 2009
(in press).

2 The Preamble of the Act regulating the protection of constitutional democracy against terrorist and
related activities of 2004 reads as follows: "WHEREAS the Republic of South Africa is a consti-
tutional democracy where fundamental human rights, such as the right to life and free political
activity, are constitutionally enshrined...".

3 Let me mention the book by Dr. Peter Jambrek, Ustavna demokracija (Constitutional Democracy),
DZS, Ljubljana, 1992, and articles by Dr. Andraz TerSek, Ustavna demokracija in konstitucional-
izem: (evropska) izhodis¢a in onkraj njih (Constitutional Democracy and Constitutionalism:
(European) Starting Points and Beyond), XII. dnevi javnega prava, Portoroz, Zbornik, 2003, and
Dr. Winfried Hassemer, Vice President of the Federal Constitutional Court of the Republic of
Germany, Ustavna demokracija (Constitutional Democracy), Pravnik, No. 5/2003, p. 214, who
emphasizes that “constitutional” in the notion of constitutional democracy entails the boundary of
a democratic principle; the review of whether the decisions of the majority are correct has hither-
to been subject to the reservation that they have to be consistent with the constitution.
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Constitutional Court decisions* and the separate opinions of
Constitutional Court judges, and occasionally it is even the sub-
ject of heated discussions in blogs®. In this paper | am referring
to constitutional democracy as a system whose essential ele-
ment is the authority of the constitution as an act, which is a
foundation, framework, and limitation with regard to the func-
tioning of everyone.

The constitution binds and limits everyone, from the highest
state authorities to citizens, and is superior to all decisions,
including those adopted by a parliamentary majority or by a
majority in a general referendum. The principle of the separation
of powers must be supplemented, or rather adjusted, by the
principle of constitutional democracy. Fundamental human
rights and constitutional values could otherwise become depen-
dent on checks and balances or even prestigious struggles for
power between those exercising legislative, executive, and judi-
cial power. In numerous European and non-European countries
a Constitutional Court has been established as a guardian of
constitutional democracy®, which cannot, however, be the only
institution responsible for implementing the constitution. From
this point of view, when planning constitutional amendments in
order to unburden the Constitutional Court of the Republic of
Slovenia of some of its tasks, strengthening constitutional
democracy and widening the circle of institutions which will
assume a portion of the responsibility for ensuring the imple-
mentation of and respect for the Constitution must be set as pri-
mary objectives.

4 In the reasoning of Decision No. U-I-111/04, dated 8 July 2004, in which the Constitutional Court

decided whether a referendum was allowed, it emphasized that in the Republic of Slovenia, a
socalled constitutional democracy was established, the essence of which is that the values protect-
ed by the Constitution, including, in particular, human rights and freedoms, can prevail over the
democratically adopted decisions of the majority. Concerning such, in reviewing the admissibility
of a decision put to a referendum, the Constitutional Court must take into consideration that deci-
sions which would be inconsistent with the Constitution may not be put to a referendum.

5 " .what is democracy. It is not the majority that always decides, where the majority collides with
constitutional principles, the constitution prevails, not the majority. This is called constitutional
democracy, in which the will of the majority has very clear limitations." (Tomaz Ovcak, 8 March
2007 at Sneznik.net-portal).

6 Dragica Wedam Luki¢, Erdffuungssprache, Internationale Konferenz »Die Stellung der
Verfassungsgerichte bei der Integration in die Europdische Union» (Opening Address,
International Conference “The Position of Constitutional Courts Following the Integration into the
European Union”), Zeitschrift fiir offentliches Recht, Volume 60, Issue 3, 2005, p. 293.
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l.

1. Slovenia has had a Constitution since 1974, whereas the
Constitutional Court is now 45 years old, founded at a time when
Slovenia was still part of the Yugoslav federation. The Constitution
of the Republic of Slovenia currently in force was adopted in
December 1991 and is the first constitution of the independent
Slovenia. It had been planned that it would be adopted half a year
earlier. This could have had positive effects on gaining indepen-
dence?, it would not, however, have contributed to a higher qual-
ity constitutional text. There were namely too many open issues
on which the parliamentary political parties could not reach a con-
sensus, e.g. the attitude towards the past, the electoral system,
regionalism and the composition of the National Assembly, and
abortion. Some of them, i.e. the electoral system and regional-
ism, remained unresolved also upon the adoption of the
Constitution and were the subject of subsequent constitutional
amendments. On the occasion of celebrating the tenth anniver-
sary of the Constitution, Dr. France Bucar, the President of the
National Assembly at the time the Constitution was adopted,
emphasized the positive historical role of the Constitution of
1991, stating that it represents a minimum social consensus
which enabled social reforms after independence.

2. In 2000, the amendment to Article 80 of the Constitution
determined that the National Assembly was to be elected accord-
ing to the principle of proportional representation with a four-per-
cent threshold required for election to the National Assembly.
Thereby the political battle8 between the supporters of either a
majority or proportional electoral system successfully ended®.

7 Adopting the Basic Constitutional Charter in 1991, which in a concise and understandable manner
defined the foundations on which the young county is based, proved to be a successful transitional solu-
tion at a time when a consensus between the political parties on the adoption of the Constitution could
not be reached. Such a pattern could perhaps be followed in resolving problems after the Constitution
for Europe was not adopted. See more, Ciril Ribi¢i¢, The Constitution for Europe and the Protection of
Human Rights, The 7th World Congress of the International Association of Constitutional Law, “The
European Constitution and Contemporary Constitutionalism” Workshop, Athens, 12 June 2007.

8 This also follows from the Opinion of the Venice Commission, which in 2000 emphasized that
resolving a crisis (with reference to the referendum on electoral systems) with the adoption of
amendments to the Constitution, which were adopted by the National Assembly, was not in con-
flict with European democratic standards.

9 For more on the outcome of this conflict, see, Ciril Ribi¢i&, From Election System Referendum to
Constitutional Changes in Slovenia (1996 — 2000), Unidem Venice Commission Seminar on
“European Standards of Electoral Law in the Contemporary Constitutionalism”, Sofia, 28- 29 May
2004: Synopsis.
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3. Subsequent constitutional amendments remedied the
European deficit in the Constitution. In 1997, Slovenia was first
forced (due to Iltaly threatening to veto Slovenia becoming an
Associate Member to the European Union) to amend Article 68 of
the Constitution and open up its real-estate market to aliens. The
fear that Slovenian real estate on the border with Italy would be
sold cheaply proved to be exaggerated.

4. The amendments adopted in 2003 establishing a constitu-
tional framework for Slovenia to join the European Union and
NATO are all-encompassing. Of special note is the provision
according to which Slovenia may transfer the exercise of part of
its sovereign rights to international organisations which "are
based on respect for human rights and fundamental freedoms,
democracy and the principles of the rule of law19". Moreover,
these amendments enabled the surrender of Slovene citizens to
other Member States of the European Union, while the condition
of reciprocity regarding the right of aliens to acquire ownership
rights to real estate in Slovenia was abolished.

5. In 2004, three amendments to the Constitution were adopt-
ed which were reasonable and perhaps needed, however, by no
means necessary'l. The amendment to Article 14 of the
Constitution added disability to the personal circumstances on
the basis of which discrimination is prohibited. The amendment to
Article 43 allowed positive discrimination regarding quotas in
favour of women when standing for election to state authorities
and local community authorities.

The amendment to Article 50 explicitly determined the right to
an old-age pension. These amendments are not consistent with
the idea of the constitution as an act not intended to regulate
social relations in too much detail2, as "it is a functioning, rather
complicated, living, and developing organism, which should not

be dealt with a butchers knife, but rather a scalpel13".

10 For more, see, Ciril Ribi¢i¢, The Position of the Slovene Constitution following Integration into
the European Union, VIII International Congress on European and Comparative Constitutional
Law, Regensburg, June 2006.

11" Dr. Franc Grad Ustava in konstitucionalizem (Constitution and Constitutionalism), in: Ciril Ribi¢ig,
Mozaik ustavnih sprememb (A Mosaic of Constitutional Changes), GV zalozba, Ljubljana, 2003,
p. 21 and sub., argues that every amendment must be extremely well thought-out and substantiat-
ed and that constitutional amendments in cases in which a constitutional gap could be filled with
an interpretation by the legislature and the constitutional court are not allowed.

12 Dr. Franc Grad, ibidem.

13 Ciril Ribi&i§, Mozaik ustavnih sprememb (A Mosaic of Constitutional Changes), GV zalozba,
Ljubljana, 2003, p. 4.
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6. In 2006, the amendment to Articles 121, 140, and 143
strengthened the position of the municipalities and enabled the
regionalisation of the state. This amendment gained the required
majority only after the fear that decentralisation in the initial years
of the existence of independent Slovenia would entail a threat to
the existence of the young state was surmounted. The amend-
ment will be implemented only with the adoption of appropriate
legislation, which is, however, not going smoothly because of dif-
fering opinions on the size and legal position of the regions4.

7. In 2008, Dr. Danilo Tiirk, the President of the Republic of
Slovenia, stated before the National Assembly the necessity of
amendments to the Constitution regarding the position and pow-
ers of the Constitutional Court1s.

.

The Constitutional Court of the Republic of Slovenia is over-
whelmed with petitions, especially constitutional complaints. The
caseload has been increasing for a long time, and to a greater
extent in recent years; in 2004 1271 new cases were filed before
the Constitutional Court, in 2005 1877 new cases were filed, in
2006 there were 3053 new cases, and in 2007 4354. Such an
excessive caseload of the Constitutional Court has several rea-
sons. The constitutional provisions that enable virtually anyone to
lodge a petition or constitutional complaint have contributed to
this situation. However, the powers of the Constitutional Court
have also expanded through legislative and Constitutional Court
decisions, which broadly interpreted not only the constitutional
provisions on rights and freedoms, but also the Constitutional
Court’'s own powers.

Furthermore, the excessive caseload of the Constitutional Court
can also be attributed to the fact that the residents of Slovenia are
filing a massive number of lawsuits and complaints. Nonetheless,
the fundamental reason must be looked for elsewhere; in Slovenia

14 Dr. Stane Vlaj, Divide and Rule, IFIMES, Ljubljana, 16 May 2008.

15 On 24 April 2008, Dr. Danilo Tiirk, the President of the Republic, in the National Assembly argued
six points in favour of such amendments to the Constitution that would limit access to the
Constitution Court and enable the Constitutional Court “to itself decide which constitutional com-
plaints it will accept for consideration, taking into account their significance for the legal order and
the protection of the human rights of the parties™, as well as in favour of a different system of elect-
ing Constitutional Court judges.
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too many violations of the Constitution and human rights take
place, which should be prevented by the authorities of all three
branches of power. And they often function as if the Constitutional
Court is the only saviour, the only guardian of the Constitution, the
only authority responsible for its implementation. Thus, the
Constitutional Court is becoming an arbitrator of almost everything,
instead of being an exceptional, subsidiary authority that decides in
cases in which all other institutions have failed.

Naturally it would not be difficult to develop the idea that the
Constitutional Court has a special position which is above the
three branches of power, based on the role of the Constitution
within the framework of the idea of constitutional democracy.
However, this must not be exaggerated. The Constitution can
namely not be fully implemented if it is in the hands of only one
state authority - the Constitutional Court. It is difficult to imple-
ment the Constitution without the cooperation or even against the
will of other authorities, organisations, and individuals. Care for
the Constitution is not and may not be the monopoly of the
Constitutional Court, although it has and must have the last word
regarding the interpretation of the Constitution's. Also the
Constitutional Court is responsible for such an attitude towards
the Constitution. It is important that it restricts itself so that
regarding political issues it does not, in the name of the
Constitution, force its solutions on society and the state!”. The
National Assembly, being directly elected as the representative of
the people performing the legislative function (naturally within the
framework of constitutional regulations and in accordance with
the Constitution), is competent to resolve such political issues.

Its excessive caseload has prevented the Constitutional Court
from functioning normally and has jeopardized the purpose of its
existence. Fortunately the amendments to the Constitutional Court

16 Dragica Wedam Luki¢, ibidem. Cf., Dr. Arne Mav¢i, The Specialties of Slovenian Constitutional
Review as Compared with the Current Systems of Such Review in the New Democracies, in:
Giuseppe De Vergottini (editor), Giustizia constituzionale e sviluppo democratico nei paesi
dell "Europa centro-orientale, (CISR, 21). Torino: G. Giappichelli, cop. 2001, pp. 161-188.

17 Compare with the arguments of Andrej Kristan on the problematic nature of resorting to the argu-
ments of power instead of the power of arguments in the reasoning of Constitutional Court deci-
sions, Razpravna in institucionalna legitimnost posamezne (ustavno)sodne odlocitve, k desetletni-
ci odloche §t. U-I-12/97 (Argumentative and Institutional Legitimacy of an Individual
(Constitutional) Court Decision, on the Tenth Anniversary of Decision No. U-1-12/97), Revus, No.
7, 2008, p. 51 et sub.
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Act were adopted relatively quickly, i.e. in 2007, and the
Constitutional Court was forced to drastically change, inter alia, its
positions regarding who has a legal interest. The restrictions that it
subsequently introduced were both logical and necessary. With
reference to such, the question is raised whether any, also very
restrictive, interpretation of when an individual has a legal interest
is allowed, thus also an interpretation that in fact makes hollow the
right to lodge petitions and constitutional complaints. In my opin-
ion, the answer to this question has to be negative. The word "any-
one" cannot be changed so that it is interpreted as "no one™18,

It is logical that in its case-law the Constitutional Court had to
define more concretely when legal interest is demonstrated. The
concretisation of the conditions necessary to demonstrate legal
interest is not disputable from either a theoretical or comparative
point of view. The Constitutional Court does not decide on constitu-
tionality "in advance” but only when such is necessary in order to
resolve open disputes. In accordance with the established constitu-
tional caselaw, which has been developing over the last fifteen years,
the legal interest must be direct (it is not enough to claim that the
Constitution might be erroneously applied sometime in the future),
legal (economic interest is not enough), concrete (the general desire
that unconstitutional regulations be abrogated is not enough), per-
sonal (it must refer to the petitioner), and must result in an improve-
ment in the petitioner s legal position provided that the petition is
granted. Furthermore, it is also not disputable that the Constitutional
Court has the competence to review whether legal interest (still)

exists subsequently, and not only when the petition was lodged*°.

18 Cf., Jurij Toplak, Ustavno sodisce — zakonodajalec? (The Constitutional Court — the Legislature?),
Pravna praksa No. 45/2003; Dr. Sebastian Nerad, Pravni interes za ustavnosodno presojo zakonov
in drugih predpisov (Legal Interest for the Constitutional Review of Laws and Other Regulations),
Revus No. 4/2005; Janez Cebulj, Pravni interes, kako in kdaj? (Legal Interest, How and When?),
Pravna praksa No. 3/2005, p. 3.

19 In my opinion, the existence of a legal interest cannot be denied only because a petitioner can no
longer achieve restoration to the original condition. I have argued this in numerous dissenting opin-
ions, the most extensively in Order No. U-1-303/07, in which I opposed the rejection of the peti-
tion for the review of the provisions of the Judicial Service Act: “Why is it in cases, as is the one
at issue, reasonable to adopt a broader approach regarding the recognition of a legal interest and
apply the possibility to adopt a declaratory decision? There are many reasons in favour of such.
The conviction that in instances in which complainants cannot achieve full satisfaction, they are
also not entitled to partial satisfaction is not acceptable. In the case at issue this entails that because
of the fact that the constitutional complainant due to his old age can no longer perform the func-
tion of a Supreme Court judge, he also does not have a legal interest for the Constitutional Court
to establish a violation of his rights. The position is not logical, is not acceptable, and most of all
it is not in compliance with the principle of fairness...”.
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The Constitutional Court has recently been dealing mostly with
the direct nature of the concept of legal interest. On 10 January
2008, in Order No. U-1-251/07, to which it often refers, the
Constitutional Court defined the direct nature of legal interest as
follows: "Anyone who demonstrates legal interest may lodge a
petition that the procedure for the review of the constitutionality or
legality of regulations be initiated... Pursuant to the second para-
graph of the cited Article, legal interest is deemed to be demon-
strated if a regulation or general act issued for the exercise of
public authority whose review has been requested by the petition-
er directly interferes with his rights, legal interests, or legal posi-
tion. In instances in which challenged regulations do not have
direct effects, a petition may be lodged together with the consti-
tutional complaint only after all legal remedies against the individ-
ual act have been exhausted ..." Under the great pressure of its
excessive caseload, the Constitutional Court decided to essen-
tially narrow the scope of recognizing legal interest with reference
to regulations which "do not have direct effects”. On such basis
he Constitutional Court has now rejected hundreds of constitu-
tional complaints.

Let me briefly explain why | voted in favour of this new position,
which is undoubtedly very restrictive. The positive aspect of such
is that it recognizes and emphasizes that in addition to the
Constitutional Court, also the regular courts have an important
responsibility to implement the Constitution. Regular courts can,
before the Constitutional Court begins to decide a case on the
merits, resolve a dispute themselves or at least give their opinion
on its constitutional aspects. This is indisputable. Quite the con-
trary. In such a manner the responsibility of everyone to respect
and implement the Constitution is emphasized. Moreover, it also
emphasizes the reserve, subsidiary role of the Constitutional
Court, which should act only when those institutions that apply
and thereby interpret the Constitution, especially the regular
courts, do not do so or do so incorrectly. In addition, the above-
mentioned change does not definitely close off access to the
Constitutional Court: "The above-mentioned position does not
prevent petitioners from having access to the Constitutional
Court, but only entails its postponement to a time when all legal
remedies have been exhausted before the competent courts (in
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judicial review of administrative acts proceedings), provided that
the petitioners do not successfully protect their rights already in
these proceedings...20".

In my opinion, access to the Constitutional Court has been
reduced to the edge of that allowed by the Constitution if inter-
preted as narrowly as possible. In my separate opinions | drew
attention to the cases in which, in my opinion, the Constitutional
Court overstepped this boundary and unjustifiably prevented
access to the Constitutional Court2t. A thorough "clearing out”
of less important cases was carried out at the Constitutional
Court, so that in 2007 alone more than 6,000 cases were
"resolved”. Nevertheless, the Constitutional Court cannot keep
up with the huge caseload and cannot control delays. Therefore,
it is necessary to enable and encourage by means of constitu-
tional amendments a more comprehensive reform of the consti-
tutional judiciary.

When drafting constitutional amendments, positive practices
in other countries and at the European Court of Human Rights
with regard to relieving the highest levels of the judiciary of some
tasks should be taken into consideration. In the latter instance,
the European Court of Human Rights introduced pilot judgments
when dealing with an excessive caseload much greater than that
at the Constitutional Court of the Republic of Slovenia. The
European Court of Human Rights successfully relieved itself of
some of its caseload by strengthening the accountability of
national courts regarding the protection of convention rights and

20 Order No. U-1-79/08, dated 10 April 2008.

21" In my dissenting opinion in Order No. U-I-303/07, dated 31 March 2008, I wrote: “When I speak
of a dangerous philosophy which should not prevail at the Constitutional Court, I have in mind the
following: Instead of the Constitutional Court looking as if for a needle in a haystack in a huge pile
of open, pending cases for important and in their consequences serious violations of the
Constitution and human rights and freedoms, it increasingly wastes its energy on the selection of
constitutional complaints and petitions. It is becoming important that the case is “resolved”, even
if in a manner such that the Constitutional Court clears it out after a short procedure.” In another
dissenting opinion in Order No. U-1-216/07, dated 4 October 2007, I opposed the rejection of a
request for the review of the constitutionality of the powers of the Slovene Intelligence and
Security Agency with the following words: “An important constitutional question is before the
Constitutional Court: Is it not necessary that for the authorization of the part of the surveillance of
the international system of connections which entailed an interference with the rights and freedoms
of individuals who live outside Slovenia, the same or similar participation of the judicial branch of
power should be prescribed? The question is whether the Constitutional Court may avoid deciding
on the merits on the constitutionality of the regulation, which opens a burning constitutional ques-
tion. The excessive caseload of the Constitutional Court is not a convincing argument for not deal-
ing with such a complex problem”.
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freedoms22 as well as by strengthening the importance and legal
effects of its judgments. Also in Slovenia, relieving the
Constitutional Court of some portion of its caseload should be
aimed at efforts to change the attitude of the regular courts
towards the Constitution, such that Constitutional Court decisions
are implemented more consistently23, and that its positions are
taken into consideration in all similar future cases. Within the
framework of these efforts, the Constitutional Court must set an
example by respecting its own positions, which it cannot and may
not voluntarily change or silently withdraw from. Finally, the
Constitutional Court also cannot "forgive” and tolerate that its
decisions are not implemented, be it decisions that were adopted
recently or decisions that were adopted some time ago by a dif-
ferent composition of the Constitutional Court.

Thanks to Dr. Danilo Tiirk, the President of the Republic, and his
speech in the National Assembly, the conviction that constitution-
al amendments regarding this matter are necessary is widely
accepted. Naturally, relieving the Constitutional Court of some of
its caseload may not result in its role being diminished. It may not
result in a situation wherein the Constitutional Court is "relieved” of
its constitutional function or that its role in the protection of human
rights and the constitutionality is curtailed. Such would namely
result not only in a situation wherein the role of the Constitutional
Court is diminished, but also in the unacceptable degradation of
the Constitution and the principles of the rule of law.

Therefore, the warnings that were summarized also by Dr.
Danilo Tiirk, the President of the Repubilic, in his speech before

22 Tt is important to add that it is not acceptable to use standards from The European Convention of
Human Rights and case-law of the European Court of Human Rights in a way which would lead
to »reducing the level of protection afforded by domestic courts on the ground of lower minimum
standards«. Peter Paczolay, Consensus and Discretion: Evolution or Erosion of Human Rights
Protection?, Dialogue between Judges, European Court of Human Rights, Strasbourg, 2008, p. 118.

23 The many years of ignoring the Constitutional Court decision on the erased persons, by which it
decided that the permanent residency in Slovenia of 18,000 residents from other parts of the for-
mer Yugoslavia must be reinstated, which they had been unlawfully deprived of, is a drastic exam-
ple of not respecting the decisions of the Constitutional Court. It is a decision whose fundamental
message was that human rights do not have a nationality. No parliamentary majority should be
based on the erroneous hypothesis that by winning elections it was given a mandate to change the
state according to their own perspective, even though it was only given the obligation to correctly
manage public affairs within the framework of the constitutional system and respecting interna-
tional obligations regarding human rights. The Government that was established at the end of 2008
and the new Minister of the Interior promised that they would finally resolve this example of a
grave violation of the Constitution.

=
N



[N
S

Koncruryumornoe MPABOCYAME - 1(43)09

the National Assembly are indeed relevant: "the legal profession
has already been critically assessing certain decisions of the
Constitutional Court in which it did not deal with important ques-
tions for the legal system...24" In my opinion, the above-men-
tioned indicates that there exists a danger that because of its
excessive caseload the Constitutional Court's fundamental func-
tion has been jeopardized.

The Constitutional Court, which has been struggling with an
excessive caseload for many years, has gradually adopted a phi-
losophy according to which it is most important to clear out as
many cases as possible by finding procedural deficiencies. All
kinds of formalistic rejections are becoming appreciated. A great
deal of "creative” strength and innovation is spent in finding ways
to resolve cases so as to clear them out. Instead of the ability to
find and resolve complex constitutional issues, the ability regard-
ing how to avoid such is increasingly in the foreground. The
Constitutional Court spends too much time dealing with what it
cannot or may not do, or what is not appropriate for it to do,
whereas there is not enough of an active approach which would
emphasize its responsibility regarding implementing constitution-
ality and the development of rights. Something that is a necessary
evil (relieving the Constitutional Court of its excessive caseload) is
becoming an objective and a guiding principle. Perhaps such a
philosophy is not yet prevalent, but it must be treated as a serious
threat. The sooner we recognize this, the easier it will be to tackle
such functioning of the Constitutional Court, which otherwise
could potentially jeopardize its mission.

What mission do | have in mind? | have in mind the role which
was played by the Supreme Court of the United States in its gold-
en times in evolutionary interpretation of the Constitution of the
United States. | have in mind the interpretation of the European
Convention of Human Rights, which is increasingly relevant half a
century after its adoption precisely because of the ten thousand
judgments of the European Court of Human Rights, | have in mind
such a mission for which the German Basic Law (according to Dr.
Juta Limbach, the former President of the German Federal
Constitutional Court, at the International Symposium in

24 The motion of the President of the Republic for the amendment of the provisions of Chapter 8 of
the Constitution of the Republic of Slovenia, Ljubljana, 24 April 2008, p. 2.
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Celebration of the 20t Anniversary of the Constitutional Court of
Korea) is a "living instrument” which maintains its life force due to
the Constitutional Court judges?5. | have in mind the role of those
Constitutional Courts which ensure that the national constitution
maintains a level of the protection of human rights above the min-
imum standards required by the European Convention of Human
Rights26. The answer to the question whether the Constitutional
Court of the Republic of Slovenia is successfully performing such
a mission is not easy, nevertheless, for me there is no doubt that
it performs its mission less successfully than it could and less
successfully than it once did.

This impression is even stronger if we think of instances in which
its decision are not respected by the executive and legislative
branches of power or before the regular courts, as if the
Constitutional Court alone, instead of them or even against them
(notin alliance with them) should attend to the implementation of the
Constitution and the strengthening of constitutional democracy.

From the annual report on the work of the Constitutional Court
for 2007 it follows that 4354 new cases were filed before the
Constitutional Court in 2007 (which is 42.6 % more the year
before), whereby the increase must be attributed to the greater
number of constitutional complaints. In 2007, in 14 % of the cases
the petitions for the review of the constitutionality of regulations
were granted, whereas the proportion in constitutional complaint
cases was considerably worse; constitutional complainants were
successful in 38 cases (i.e. in 3.3 % of the cases) of total of 1144
lodged constitutional complaints. The great majority of cases
were thus petitions and constitutional complaints which did not
succeed in overcoming the procedural obstacles and therefore
the Constitutional Court did not decide on them on their merits.
The reasons for such lie not only in the changed positions of the

25 At the International Symposium in Celebration of the 20th Anniversary of the Constitutional Court
of Korea, Seoul, September 2008, numerous examples of constitutional court decisions were stat-
ed in which the constitutional courts established higher standards of the protection of human rights
in their countries. Cf., Ciril Ribi¢i¢, Ustavne teme: delujoca ustava Zivi in se spreminja
(Constitutional Topics: a Functioning Constitution is Alive and Changing), Pravna praksa No.
26/2002.

26 Ciril Ribi¢i¢, Implementing European Standards into the case-law of the Constitutional Court of
Slovenia, Internationale Konferenz "Die Stellung der Verfassungsgerichte bei der Integration in
die Europdische Union” (International Conference “The Position of Constitutional Courts in the
Integration into the European Union”), Zeitschrift fiir 6ffentliches Recht, Volume 60, Issue 3,
2005, p. 411.
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Constitutional Court, but most of all with regard to the 'other’ side
(i.e. the side of authorized applicants, petitioners, and constitu-
tional complainants). Therefore, | am more in favour of the idea
that representation by lawyers or other specially qualified legal
representatives should be required of all those who address the
Constitutional Court with their applications2?. This would ensure
that applications are substantiated better and consequently that
there would be a more solid basis for a qualitative constitutional
review on the merits.

This is a more appropriate manner to restrict access to the
Constitutional Court than the introduction of fees or the possibili-
ty to sanction applicants, which is allowed by the amended
Constitutional Court Act, and which was fortunately applied by the
Constitutional Court only in two extreme cases of abuse and
insults directed toward the Constitutional Court.

A comparative analysis shows that the excessive caseload of
the Constitutional Court has already resulted in two additional
deformations, i.e. in a reduction, in fact a dying out, of public hear-
ings and separate opinions. Both could clearly be improved also
under the present conditions, however, a true revival of such is not
very realistic until the excessive caseload of the Constitutional
Court is again within reasonable and controllable limits.

The Constitutional Court can be forced to decide on the mer-
its by any of the authorized applicants and regular courts. Before
the Constitutional Court applicants may not challenge regulations
which they themselves have adopted.

In my opinion, this restriction must be interpreted so that it is
not allowed, e.g. that one third of the deputies submit a request if
they voted in favour of the disputed law; that the Government
challenges a statutory regulation which it itself proposed; that the
National Council challenges a regulation against which it did not
use a suspensive veto. It can namely be required of applicants
that they did not contribute with their acts or omissions to the
adoption of the regulation whose constitutionality they are chal-
lenging. | am also of the opinion that the Constitutional Court in a
few instances unjustifiably recognized that a request had fulfilled

27 This is, for example, the case at the Constitutional Court of the Czech Republic, whereas at the
Norwegian Supreme Court they even select among lawyers who may represent parties before this
court on the basis of their past performance.
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the conditions that are required for it to be decided on the merits
although it was written in the request that the regulation was in
order and that it was being "challenged” before the Constitutional
Court because someone else opposed it28. This degrades the
Constitutional Court into an advisory body of the applicants, e.g.
the Government.

Is it possible to achieve both: to relieve the Constitutional
Court of some of its caseload and to ensure a greater valuing of
constitutionality and human rights?

From this perspective an amendment to the Constitution
based on the model adopted in the United States, which would
enable Constitutional Court judges to select cases that are impor-
tant for the complainants and for the development of human
rights to such a degree that they are worth being decided on the
merits, is of a key importance?9. In my opinion, the opponents of
such regulation are exaggerating. It is indeed true that the system
of selection as applied by the Supreme Court of the United States
seems rather radical and unusual for the European circum-
stances. However, the excessive case load of the Constitutional
Court is also exceptionally serious and requires profound
changes. Moreover, the impression that the Constitutional Court
does not at present independently select cases is wrong. It
selects cases first by deciding which applications will (not) be
given priority and absolute priority consideration, thereafter by
exceptionally considering applications that are too late and appli-
cations regarding which all legal remedies have not been
exhausted, and finally by changing its positions by which it impos-
es ever new procedural obstacles on applicants30. Authorizing the

Constitutional Court to replace the tools of "negative selec-
tion” with a "positive selection” of applications that are 'mature’
enough to be decided on the merits would thus not be such a

28 Such an example was the proposal of the Government of the Republic of Slovenia that the
Constitutional Court review the constitutionality of the agreement between the Republic of
Slovenia and the Holy See (Case Rm-1/02).

29 Mag. Matevz Krivic, Dejstva o ameriskem in nemskem modelu in pripombe k predlogu reforme
Ustavnega sodisca (Facts on the American and German Models and the Observations to the
Proposed Reform of the Constitutional Court), Pirni¢e, October 2006; Dr. Marko Pavliha, O refor-
mi Ustavnega sodisca (On the Reform of the Constitutional Court), Pravna praksa, No. 48/2006.

30 In Order No. U-1-259/07 the petitioners claimed that the Constitutional Court decides in a discre-
tionary manner already when in deciding on the admissibility of constitutional complaints it
reviews whether graver consequences for the complainant occurred. Similar could be said regard-
ing deciding which constitutional complaints and petitions have (non)priority.
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great leap as it might seem at the first sight and | do support it.
The other extreme is much more dangerous and unacceptable,
entailing the conversion of the Constitutional Court into an
anaemic or even an obedient and bending state authority, subor-
dinated to the will of the majority (expressed in a general referen-
dum or in the legislature) which has assumed the right to do with
the Constitution whatever it pleases.

Nonetheless, attention must be drawn to the fact that the
above-described possibility of the free selection of cases in com-
bination with avoiding difficult constitutional issues entails an
explosive mixture which could jeopardize the purpose of the exis-
tence of the Constitutional Court. The Constitutional Court must
aim at resolving the most disputable and the most important
problems for the development of rights and constitutionality
which find their way onto its oval table. Therefore, | am in favour of
a transition from the negative selection of cases, which is suffo-
cating the Constitutional Court today3', to a positive selection
thereof, which could be the basis for its revival.

The objective of the reform of the Constitutional Court of the
Republic of Slovenia cannot and may not be to make the work of
Constitutional Court judges easier.

Quite the contrary. Relieving the Constitutional Court of some
of its caseload and the possibility to select cases would form the
basis for it to function in a more difficult, active, strenuous,
demanding, creative, and profound manner, which is of crucial
importance for implementing constitutionality and for the protec-
tion of rights. The fundamental criteria for assessing whether the
constitutional reform was successful will be the answer to the
question whether it has strengthened or weakened constitutional
democracy in Slovenia.

31 1t seems that if the excessive caseload of the Constitutional Court increases in
the coming years, and the constitutional amendments are not adopted, the
Constitutional Court will have to alone introduce one of the radical methods for
the selection of cases in order to ensure that it continue to perform its function.
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N. Poros
lNpeacenarens KoHctutyunoHHoro CoBeTa
Pecnybnnkn KazaxctaH

KoHcTutyumnoHHas ioctuuma B KazaxcraHe

YBaxaemsble konnerun! Jambl u rocnopa’

B cBOEM KpaTKoM BbICTYMIEHUN MHE Obl XOTENOCH NPOUHDOP-
MMPOBaTb Bac O AeATESNIbHOCTU OpraHa KOHCTUTYLIMOHHOW I0CTULUN
- KoHctuTyumoHHom CoeeTe Pecnybnunkmn KasaxctaH, B YaCTHOCTH,
OCBETUTb €r0 PoJib B 0becneyeHmmn npae 1 CBOBOA HYenoBeka.

Pecnybnuka KazaxctaH SIBNSieTCA CPaBHUTENBHO MOMOAbLIM FO-
Cy[oapCTBOM, BCTaBLUMM Ha MyTb AEMOKPATUYECKOro pasBuUTUS C
nposo3rnaweHnem B 1991 rogy rocyaapCTBeHHON HE3aBUCKMIMOCTU.

HenpocTble ycnoBus CTaHOBNIEHMS FOCYAAPCTBEHHOCTU 06YyC-
NIOBUAN HEOBXOOUMOCTb Y4pPEXAEHUS MHCTUTYTa KOHCTUTYLMOH-
HOMO KOHTPOJS.

KOHCTUTYLIMOHHBIN 3akoH, 0b6bsaBMBLUMIA KazaxcTaH He3aBu-
CUMbIM rocyfnapcTteoM, yypeamn KoHCTuUTyumoHHel Cya, KoTO-
pbii No3xe 6bIn TpaHchopmupoBaH B KOHCTUTYLMOHHEI COBET B
cBa3u ¢ npuHaTem B 1995 roay HoBowm KoHCTUTyuMN.

Mwuccusa KoHctutyumonHoro Cyna coctosina B GopMUpOBaHNN
dyHOaMeHTa OTe4eCTBEHHOM KOHCTUTYLMOHHOM IOCTULMKU, YTO
CNOCoOBCTBOBASIO YKPEMIEHUIO KOHCTUTYLMOHann3ama B Kasaxcra-
He B NpoLLecce pasBuTMS NPaBOBOro rocynapcTaa.

KoHcTuTyumoHHbin CoseT KasaxctaHa, npuiieainii Ha CMeHy
KoHcTuTtyumoHHomy Cyay, umeet MHoro obuiero ¢ KoHcTuTyum-
OoHHbIM CoBeToM PpaHuuun. Coctae KoHcTutyumoHHoro CoeeTta
dopmupyeTcsa ¢ ydactuem naebl rocygapctea v Nanat Mapna-
MeHTa Pecnybnukn. Cpok nonHomMmounii yneHos Coseta, 0OHOB-
NEMBIX Ha MOIOBUHY Kaxable TPW roaa, CoOCTaBnsieT WeCTb feT.

Okc-Mpe3naeHTtbl Pecnybavkn no npaBy SBASIOTCS MOXWU3-
HeHHbIMK YneHamn CoBeTa.

KOHCTUTYUMOHHBIN COBET HaAeNeH NOHOMOYMSIMUI, MO3BONS-
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IOLWMMN EMY NPUHUMATL PELLEHUS, UMEIOLLIME 0093aTeNIbHYIO Cn-
Ny Ha Bcel TeppuTopumn Pecnybnukm n obnagatolime, CoriacHo
KoHCTUTYUMKN, HOPMATUBHOCTHIO.

KomneteHumsa KoHcTutyumoHHoro CoeeTta A0CTaTO4HO MHO-
roobpasHa 1 3akso4aeTca B cneaylowemM. KOHCTUTYUMOHHbIN
CogeT B cnyyae crnopa paccmatpusaeT BONPOCh! O NPaBuiibHOC-
TV npoBefeHus BolbopoB MNpesngeHTta Pecnybnvkn, genyraTos
MapnameHTa, a Takke nNpoBedeHUs pecnybnvkaHckoro pede-
peHaymMa, OCYLECTB/ISEeT KOHTPOJSIb 3a KOHCTUTYLIMOHHOCTLIO 3a-
KOHOOaTeNbHbIX akToB. B yacTHoCcTH, 00 noanucaHus MNpe3naeH-
ToM COBET paccMaTpmMBaEeT Ha COOTBeTCTBME KOHCTUTYLMM 3aK0-
Hbl, NPUHATBIE [MapnameHToM, A0 paTtudukaumm NapnameHToM -
MeXxAayHapoaHble JoroBopbl Pecnybnvkn, NpoBEPSIET KOHCTUTY-
LMOHHOCTb NOoCcTaHoBNeHU [MapnameHTa u ero MNanar.

KoHcTutyumnonHomy CoBeTy A4aHO npaBo oduLManbHOro To-
KOBaHUS HOPM KOHCTUTYLMN.

KOHCTUTYUMOHHOE NPON3BOACTBO BO3BYXaAaeTcs no obpatle-
Huto Mpe3unaeHTta Pecnybnuku, Mpencenatenen Manat Mapna-
MeHTa, rpynnol genyrtatos NapnameHTta (He meHee 1/5 4yacTu oT
obuiero ymcna), NMpemMbep-MuHucTpa.

B KoHcTtuTyumoHHbIi CoBeT Takke obpallatoTcs cyasl Pecny6b-
JINKN BCEX YPOBHEN C NPeaCTaBNEHUSIMU O NPU3HAHUN HEKOHCTU-
TYUMOHHBIMW HOPM OENCTBYIOLLMX 32aKOHOB N MHbLIX HOPMATUBHbIX
NpaBOBbIX akTOB, ECIN B X04e CyaeOHOro npoM3BOACTBA YCMOT-
PSIT, YTO OHW YLLEMASIIOT NpaBa U cBoOOAbI HeoBeka.

B KoHCTUTYUMU Hapsay € 3almMTON KOHCTUTYLIMOHHOIO CTPOS U
obecneyeHEeM BbICLLEN IOPUONYECKON CUMbl 1 MPSIMOro AeNCTBUS
KoHCcTuUTyummn, obosHadyeHa rnaBHas 3agada KOHCTUTYLMOHHOMO
CogeTa - 3aWmTa 1 HepgonyLEeHUE YLLIEMIEHNS KOHCTUTYLMOHHbIX
npas 1 cB06OA, YENOBEKA, YTO MPSIMO BbITEKAET N3 MyHKTa 1 cTaTbhK
1 KoHCTUTYLMK, COrnacHoO KOTOPOMY BbICLUMMMW LLIEHHOCTSIMM FOCY-
[apCcTBa ABMSIOTCS YENOBEK, Ero XN3Hb NpaBa 1 ceobopl.

B cBasu ¢ atum KoOHCTUTYUMOHHbIN COBET, OCYLLECTBNAS
KOHCTUTYUMUOHHBIA KOHTPOJIb, UICXOAUT N3 TOrO, YTO KOHCTUTYLIN-
OHHblE MpaBa 1 cBOOOObI YENOBEKA U rpaXJaHnHa ABNSAOTCS ab-
CONMIOTHBIMU U HEOTHYXXA2EMbIMU, YTO BBEAEHNE NX OFPaHNYEHNI
DOJMKHO ObITb 060CHOBaHHbLIM B COOTBETCTBUM C OCHOBAHUSIMU U
NOPSALAKOM, YCTaHOBIEHHbIMU KOHCTUTYLUMEN.

Tak, no o6palLeHmo OAHOro N3 pernoHanbHbIX cyaoB KoHCTH-
TYUMOHHbIN COBET NPU3HaN HEKOHCTUTYLIMOHHOW HOPMY YrOofoB-

N3 matepuanoB BceMUpHOM KOHEPEHUMH MO KOHCTUTYLIMOHHOMY NPaBoOCyAUIO

HOro Kogekca, NpeaycMaTpuBalOLLYIO YrOfOBHYKD OTBETCTBEH-
HOCTb 3a COBEpLUEHME aKTa rpPynnoBOro YJeHOBpeaUTeNbCTBa
Muamu, cogepXallmMmMmcs B MecTax fimweHns ceoboabl.

B cBoem pewieHumn ot 27 dpepanga 2008 roga Ne 2 KoHCTuUTy-
LMOHHbBIN CoBET Npu3Han HEKOHCTUTYLIMOHHLIMU HOPMbI CTaTbu
361 YronosHoro kogekca, 060CHOBaB TEM, YTO COBEpPLLUEHNE aK-
TOB YIEHOBPEAUTENLCTBA MOXET ABNAATLCS GOPMOI BbiPpaXEHUS
MHEeHUs1 (npoTecTa) U paccMaTpuBaTbCA Kak Cnocod 3alunTbl
CBOMX MpaB nuvuamu, JULIEHHbIMU CcBOOOAbl. B Takux cryyasx
NpuBEYEeHNE K OTBETCTBEHHOCTM 3a YIEHOBPEAMTENLCTBO Che-
OyeT pacLeHnBaTh Kak OrpaHMYeHmne npaea Ha cBob6oay Bbipaxe-
HUS MHEHUS, YTO SIBNSIETCS CocTaBnsoLen ceoboabl cnoea, ra-
paHTupoBaHHON KOHCTUTYUMEN. YUuTbIBaA TaKXe, YTO 3aKJIOYEH-
HbIM BPEL, NPUYNHSAETCH caMOoMy cebe 1 He CONPOBOXAAETCH Ha-
CU/IMEM B OTHOLLIEHUM APYTrUX UL, TNOO MHBIMKW NPOTMBOMNPAaBHbI-
Mu genctBuaMu, KoHCTUTYyumMoHHbIM CoBET npullen K BbiBO4Y,
YTO YSIEHOBPEANTENBLCTBO, Kak KpanHas ¢opma npoTecta, MoxeT
ObITb TaKkke CNOCOOOM 3alUUTbl COOCTBEHHOIO AOCTOMHCTBA NU-
LamMun, N30NIMPOBAHHbIMKM OT OBLLLECTBA.

B cBoux pelweHunsax CoBeT yTBepXaaeT NpuHLMn abCcontoTHOC-
TV U HEOTHYXOAEeMOCTWN NpaB 1 cBOOO, YenoBeka, UCXOAMUT U3 UX
NMPUOPUTETHOCTU, a Takke PyHOAMEHTANbHON UAEN MPUSHAHNS
npaB Ha JOCTOWHYIO XMN3Hb, IMYHYIO CBOOOAY, NPaBOCYObEKTHOC-
TN, yBaXXEHUS1 LOCTOMHCTBA YE0BEKA N BbITEKAIOLLMX N3 HUX OPY-
MX KOHCTUTYLIMOHHbIX Npas.

B npeTBOpeHnu B XM3Hb NpaB U cBobo, Yenoseka n rpaxana-
HVHa, 3akpenyieHHbIXx OCHOBHbIM 3aKOHOM, 0COOYI0 POJb UrpaeT
oduumansHoe ToiKoBaHne HopMm KoHcTutTyumn.

Tak, B CoBeT obpaTtunacb rpynna genyrtatoB [MapnameHTa ¢
npocbbonn 06 oduuManbHOM TONKOBaHUM HOPM KOHCTUTYUUMK
NPUMEHNTENBHO K BOMPOCY Npaga 3asBfieHnst NoacyanuMeimM (06-
BUHAEMbIM) XO4aTanCcTBa O PacCMOTPEHUU ero aesna Cyaom C
yy4acTueM NpUcskHbIX 3acegaTesieit Ha ctagumn cynebHoro pas3ou-
paTenbCTBa, MOCKOJbKY YrO/IOBHO-MPOLIECCYalibHOE 3aKoHOOa-
TENbCTBO OrpaHMyMBanio BOSMOXHOCTb 3asBNEHUS XogaTancTea
npegenamu gocynebHoro NpomM3BoAcTBa Nno yrosioBHOMY Aeny.

B peweHunn ot 18 anpensa 2007 roga Ne 4, naBasa odpuumans-
Hoe TonikoBaHue KoHCcTuTyuum, CoBeT pasbsiCHU, YTO OTKIIOHE-
HWe xopaTaicTBa 0OBMHAIEMOro O PaCCMOTPEHUU ero Aena cy-
[OM C y4yaCTMEM MNPUCSXKHbIX 3acepartenein cnegyet npusHaeaTb
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HapyLLUeHNEM KOHCTUTYLIMOHHbIX FapaHTuin NOACYAHOCTU YronoB-
HbIX JeN cyaaMm C y4acTueM NpUCsXHbIX 3aceparteneii. Mpaeo 06-
BUHSEMOrO (MOACYANUMOro) Ha PacCMOTPEHVE €ro aena cyaom c
y4acTUEM NPUCSXKHBIX 3aceartesnienn A0MKHO OblTb MpefocTaBne-
HO eMy KaK Ha CTaZaun NpeaBapuUTeNIbHOro CNencTBuS, Tak U B Cy-
e, 0o Ha3HayYyeHus rnaBHOro cynebHoro pa3buparTensbeTaa.

YCTaHOBNEHME COAEPXAHMS N CMbICNAa HOPM KOHCTUTYLMK, a
TaKxke yCTpaHeHMe HeonpeaeneHHOCTU B UX MOHUMaHUU 1 Npu-
MEHEHUN 3HAYUTENBHO pacLUMpsieT BO3MOXHOCTU 4eNloBeka Mo
NCMOMIb30BAHMIO N peann3auym UM CBOUX KOHCTUTYLIMOHHBIX
npas 1 ceoboa.

KoHCTUTYUMOHHEI COBET He fiBNsieTCs CyObekTOM 3akoHOAa-
TENbHOM MHUUMATMBBI, HO BMECTE C TEM KOCBEHHO OH y4acTByeT
B NPaBOTBOPYECTBE.

KoHCcTuTyumnoHHbii CoBeT exerogHo HanpasnaeT B [lapna-
MEHT MOC/IaHME O COCTOSIHUN KOHCTUTYLIMOHHOM 3aKOHHOCTU, B
KOTOPOM 0003Ha4YaeT BOMPOCHI AASIbHENLLEr0 PasBUTUS 3aKOHO-
hatenbcTBa, 00pallaeT BHUMaHME rOCyAapCTBEHHBIX OPraHOB Ha
MMeloLLMeCs HeA0CTaTKN B MPABOBON CUCTEME.

MpaBuTenscTBo Pecnybnvky coCTaBAseT niaHbl 3akoHoaa-
TesbHbIX PaboT C y4ETOM NPaBOBbLIX NO3ULWIA, BbIPaXEHHbIX B pe-
weHusax n nocnaHuax KoHctutyumoHHoro Coeera.

COBMECTHO C ApYrMMn rocygapCTBEeHHbIMU opraHamm KoHc-
TUTYUMOHHBI COBET COOAENCTBYET YKPEMAEHUIO NPaBoOBON COC-
TaBnsowen obuiecTsa, NPeEOAOSIEHMNIO NPABOBLIX KONIN3UIA,
CMoCcoBCTBYET CHMXEHMIO COLMANbHBIX MPOTMBOPEYNIA, OPUEHTU-
pyeT 06LWeCTBO HA KOHCTUTYLIMOHHbIE LLIEHHOCTMU.

Taknm obpasom, KoHCTUTyumoHHbIi COBET mrpaet ogHy m3
KJI0YEBbIX POJIEN B 0OecrneyeHnm peanndaumm rpaxkagaHamMmm nmy-
HbIX, MOJIUTUYECKNX, COLMANIbHO-3KOHOMUYECKUX, KYNbTYPHbIX
npas 1 cBoO0A, 3aKpPENNeHHbIX B KOHCTUTYUUN.

N3 matepuanoB BceMUpHOM KOHEPEHUMH MO KOHCTUTYLIMOHHOMY NPaBoOCyAUIO

A. Ctpmxak

lMpencenatesns KOHCTUTYLIMOHHOIO
Cyna YkpauHbl

3awunTa npaB u cBOOOA YenoBeka u rpaXxaaHuHa
KaK OCHOBHOE€ HarnpasJieHUe AesiTesSIbHOCTU
KoHcTutyumoHHoro Cyaa YkpauHbl

YBaxkaembln rocnoguH MNpeacenatens!

YBaxaemble kosnerun!

Hambl v rocnoga!

Bnarogapto 3a npurnaweHme M BO3MOXHOCTb BbICTYMUTb C
noknagom Ha lNMepsomMm MnpoBoM GpopymMe OpraHoB KOHCTUTYLM-
OHHOro npasocyausi. B ceoem goknage s xoten 6bl KOPOTKO OC-
TaHOBUTLCS HA OCHOBHbLIX HaNpaBneHUax AeaTenbHOCTU KOHCTH-
TyumoHHoro Cyaa YkpauHbl nNo obecneyeHuto 3awmTbl NpaB n
cBo0OO, Yenoseka. AKTyanlbHOCTb 3TOr0 HanpaBfeHUs OesTeb-
HOCTW CBsi3aHa C rnobanns3aumein MMPOBOro nopsiaka v TpaHc-
dopmaumen cCoBpeMeHHOro obuecTaa. YrnybneHve nHterpaym-
OHHbIX MPOLECCOB BbI3bIBAET HEOOXOOMMOCTb MO-HOBOMY pac-
CcMaTpuBaTb OCHOBbl KOHCTUTYLMOHHOro nopsgka. NpuanHamm
3TOro sfABnsieTcs rnobanmsaums npas 1 cBoO6O, 4enoBeka U KOHC-
TUTYUMOHaNM3aUna MexagyHapOoaHbIX OTHOLLEHWA.

CerogHsa Npm3HaeTcs, YTO peannsaumsa KOHCTUTYLUUU B TaKnx
YCNOBUSX 3aBUCUT OT 3aJIOXKEHHbLIX B Hel (pyHOAMEHTasbHbIX
LLEHHOCTEW 1 NpUHUMNOB. B cBOIO 04epenb, HAbop Taknx LEHHOC-
TEeN U NPUHLUWIMOB 3aBUCUT OT OCOOEHHOCTEN HaLlMOHaNbHOM npa-
BOBOW CUCTEMbI M1, B YACTHOCTU, KOHCTUTYLMOHHOIO CTpos. Ban-
SIHME KOHCTUTYLMOHHbIX CYdOB Ha OOLLECTBO OCYLUECTBNSAETCS
yepe3 HenocpeacTBeHHOE MPUMEHEHUE KOHCTUTYLMOHHbIX MO-
JIOXXEHMIN 0 NpaBax 1 cBobOAaX YEOBEKA.

KoHcTutyums 1996 ropa nposo3rnacuna YKpaunHy CyBepeH-
HbIM, HE3ABUCUMbIM, OEMOKPATUYECKMM, COLMANbHBLIM, MPaBo-
BbIM FOCY0apCTBOM, B KOTOPOM YTBEPXAEHME NpaB 1 cBobo Ye-
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JIoBeKa U rpaxaaHunHa SBASeTCS OAHOW U3 MNaBHbIX ero 0653aH-
HOCTEWN.

B ycnosusx ¢opmMmpoBaHUS MOJSIOLOr0 AeMOKPaTUYeCcKoro
rocygapctea 0Cob6eHHO BaXHO co3aaHme 3dpPekTUBHOMN HaUUOo-
HaNIbHOM CMCTEMbI CyaebHOM 3aluTbl NpaB 1 cBOOOA YenoBeka 1
rpaxgaHnHa. CornacHo KoHCTuTyummn B YKpanHe npu npuHATUK
HOBbIX 3aKOHOB WM BHECEHUN N3MEHEHUN B KOHCTUTYUMIO U
OEeNCTBYIOLLME 3aKOHbl HE A0MYCKaeTCs OTMEHA, OrpaHuyeHue
NN CyXXeHne coaepXaHns CyLLLeCTBYIOWMX NpaB 1 ceobon. B Yk-
pavHe rpaxaaHam rapaHTMpyeTcsl NpaBo obpalleHns B Cyabl ANg
3alUTbl CBOUX KOHCTUTYLIMOHHBLIX MpaB U cBObGOA Henocpen-
CTBEHHO Ha OCHOBaHUU KOHCTUTYLMW.

Cynonpon3BoactBO B YKpaMHe OCYLLECTBASETCA WCKIOUU-
TenbHo cydamu: KoHCTUTYUMOHHbIM Cynom v cygamu obLuen
topucaukuumn. maeHeiM 3agaHnem KoHctutyumoHHoro Cypa sB-
NngeTcsa rapaHTMpoBaHMe BepxoBeHCTBa OCHOBHOro 3akoHa ro-
CyaapcTBa Ha BCeW TeppuTopum YKpauHbl NyTEM peanu3auumn
KOMMMEeKCa CUCTEMHO CBSA3aHHbIX KOHCTUTYLMOHHBLIX MOSHOMO-
YU,

06 ocobeHHocTsX nosHoMoYui KoHcTuTyumoHHoro Cyaa Yk-
paviHbl B chepe 3aLumnTbl rnpas 1 cBo604 Yes10Beka v rpaxaaHnHa.

K TakMm nofIHOMOUYMSAM, B MEPBYIO 0Yepenb, OTHOCUTCS peLue-
HVe BONPOCOB 0 COOTBETCTBUU KOHCTUTYLIMU YKpanHbl 3aKOHOB U
Opyrux npaBoBbIX akToB. Kak 0TMe4aloT yyeHble-npasoBepl, pe-
anmaysa 9Tn NnonHoMouns, KOHCTUTYUMOHHbIN Cya, YKpauHbl, B OT-
OenbHbIX cryyasx, GakTUYeCkn COBEPLUEHCTBYET CUCTEMY 3aKO-
HopaTtenbcTBa. CornacHo KoHCTUTyumn YkpanHbl NpaBoOBLIE ak-
Tbl, NpU3HaHHble KOHCTUTYLMOHHBLIM CyA0M HEKOHCTUTYLIMOHHbI-
MW, TEPSIIOT CUJTY B AE€Hb MNPUHATUS TaKOro pelleHns. Takum o6-
pasoMm, rnpekpaLlaeTcsa AeNCTBME NMPaBOBbIX HOPM, MPUMEHEHWE
KOTOPbIX MOI10 NPMBECTU UAN NPUBENO K HAPYLLIEHNIO KOHCTUTY-
LIMOHHbIX NPeannCaHnii.

B uenom 3a 12 net ceoen aedatenbHOCTU KOHCTUTYLIMOHHBIN
Cyn paccMoTpen BONpPOC OTHOCUTENbHO KOHCTUTYLIMOHHOCTM 60-
Jlee cTa 3akOHOB U APYrvX NpPaBOBbIX aKTOB, U3 KOTOPbLIX No4Tn 90
OblN NPU3HaHbLI HE COOTBETCTBYIOWMMN KOHCTUTYLMW YKPanHbI.
XapakTepHo, 4TO B NogasnsioemM 60NbLUMHCTBE CNy4YaeB Takne
pewleHnss 060CHOBbLIBAINCE HA HECOOTBETCTBUN 3TUX MPaBOBbIX
aKkToB nosioxxeHmsam OCHOBHOro 3akoHa, KOTOpbIMWU Onpeaens-
I0TCS NpaBa 1 cBOOOObI YeNoBeKa N rpaXaaHmHa.
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Cnenylowym BaxXHbIM HanpasneHuem gedrenbHoctu Cyna B
cdepe 3awmThl NpaB 1 cBOOOA rpaxaaH aBnseTcs odbuumansHoe
ToNKoBaHne KOHCTUTYLMK U 3aKOHOB YKpauHbl. PasbsacHsas crop-
Hble NPaBOBbIE HOPMbI, Cya HE TONBKO MCMOJMHSET POJib TONKOBA-
Tens, a, UCXoast N3 0bs3aTeNlbHOCTM CBOUX PeLUeHuii, co3naeT
YyCNoBUS ONs HaAnexaiero npMMeHeHns STmx HOpM opraHamMmm
rocyoapCTBeHHOM BnacTu. 3a Bpems aesatenbHocTn KoHCTuTy-
LUMOHHLIN Cyn, YkpauHbl aan TonkoBaHne 6onee 4yem ABYXCOT Mo-
NOXEeHUN N HOPM KOHCTUTYLMU 1 3aKOHOB YKpaunHsbI.

B aTom acnekte Heo6xoaMMO BbIOENUTL OOHO U3 NOCNEOHUX
pewenuin Cyna no aeny o NpuHATUN KOHCTUTYUMM Ha BCEHapOa-
HOM pedepeHayme (pewenmne Ne 6-pn/2008 ot 16 anpensa 2008
roga). No atomy geny KoHCTUTYUMOHHbIM Cya gan TONKOBaHWe
NoNIOXeHU psaaa ctatert KOHCTUTYLUMKN, KOTOPbLIMU PETYITIMPYIOTCH
BOMPOCHI, CBSA3aHHbIE C peanu3daumei npasa Hapoaa YkpauvHbl Ha
y4ypeanTensHyto BnacTb B rocyaapcTee. [Mpu atom Cya Takke 06-
paTun BHUMaHMe CybbekTOB NpaBa 3akOHOAATENbHOW MHMUMaTN-
Bbl, @ MMEHHO BepxoBHoW Pagbl YKpauHbl, HapOoAHbIX AENYTaTOB
YkpauHbl, MNpe3ngeHta YkpanHbl, HA HE0BXOAMMOCTb NMpuBeae-
HUS OENCTBYIOLLEro 3aKkoHo4aTeNbCTBa YKpauHbl Mo BONpocam
pedepeHsyMoB B COOTBETCTBUE C KOHCTUTYLIMOHHBIMU HOPMaMU.

Mpaktka KoHcTutyumoHHoro Cypa YKpauHbl NOCTEMEHHO
dopMynmMpyeT UHCTUTYLMOHANbHBIN Noaxon B cdepe 3awmTbl
coumanbHbiX npas. CywHOCTbL 3TOro noaxoaa COCTOUT B TOM,
4yT06 BbIPABOTATb MUHMMASBHBIE FAPaHTUM COLManbHbIX NpaB 1
He O0MYCTUTb UX JINKBUOALNN.

KoHcTuTyumonHbin Cyn, YkpanHbel B chepe coumanbHbIX NpaB
CcHOpPMyNMpoBas HEKOTOPLIE KPUTEPUN UX MOHUMAHUS:

a) rocyaapcTBO CBA3aHO 00S3aHHOCTbLIO OCYLLECTBIIEHNS CO-
uManbHoOM 3awmTbl, obBecrneyvyeHnss KaxaomMy BO3MOXHOCTU
obecneyvyeHms JOCTAaTOYHOIO XM3HEHHOrO YPOBHSA ONsi cebs w
CBOEW CEMbMU;

©) HepOMNyCTUMOCTb CYXEHUS UM NMPUOCTAHOBIIEHUS U3Oep-
XekK 13 B10aKETOB BCEX YPOBHEN HA MEHCUM, COLMANbHBIE YCIYTN
M MOMOLLb, KOTOPbIE ABASIOTCS OCHOBHbLIM A40X0A0M AN1S CYLLLECT-
BOBaHNS ManouUMyLLMX rpaXxaaH, He HUXe NPOXUTOYHOr0 MUHU-
MyMa, YCTaHOBJIEHHOIO 3aKOHOM;

B) HEKOHCTUTYLMOHHOCTb MNPaKTUKN CYXEHUS COUMASIbHBIX
JNIbroT, KOMMNEHCaUNn 1 rapaHTui.
MexayHapoaHbI OMbIT, MHTErpauns, NPUMEHEHNE B NPaKTUKE
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KoHcTuTyumoHHoro Cyaa YkpavHbl MexayHapoaHbIX akToB B cde-
pe 3almTbl NpaB 1 cBoOO, HENOBEKA U rPaxaaHnHa: YKpanHa Kak
ofHa 13 ctpaH-y4ypeanteneii OpraHnsaumm O6bearHeHHbIX Haupin
He MOXET CTOSITb B CTOPOHE MEPONPUATUIA MUPOBOIO COOPYXECT-
Ba OTHOCUTESIbHO rnobanmsaumm ycunuii B cepe 3amTbl OCHOBO-
noJsiaratoLLmMX YeJOBEeYECKNX NpaB 1 cBobos,. B aToi cBA3n Heobxo-
OVIMO OTMETUTb, YTO B NPaKTUKE KOHCTUTYLIMIOHHOIO Cyo0MpoOn3B0-
[CTBa HOPMbI MEXOYHaPOAHbIX aKTOB B Chepe 3aLumThbl Mpas 1 CBO-
604, YenoBeka 1 rpaxaaHnHa MCnoJsib30BasMCh A1t apryMeHTaumm
peLleHnin 320010 A0 NPUHATUS COOTBETCTBYIOLLETO 3aKOHA.

AKTUBHOMY MPUMEHEHWNIO HOPM MEXAyHapOAHbIX akTOB B Ae-
aTenbHoCTU KoHcTuTyumoHHoro Cypa YkpawHbl cnocob6CcTByeT
TO, 4TO nonyy4nB B okTabpe 2000 roga ctaTyc NOMHOMNPABHOIO
yneHa KoHodepeHuun eBponenckux KOHCTUTYLUUOHHBLIX CYO0B,
KOHCTUTYUMOHHBIN CyAa, YKpanHbl NN10A0TBOPHO COTPYAHUYAET C
opraHaMmm KOHCTUTYUMOHHOM I0PUCANKLMW Jpyrnx cTpaH. Tpa-
OVUVOHHBIMK cTann OOMeHbl generaumsamMm, matepuanaMmn pe-
LWEHN CyaoB U gpyron nHdopmauuen, nposegeHmne COBMeECT-
HbIX Hay4YHO-NPaKTUYECKNUX MEPOMNPUATUIA NO NpobaeMam KOHC-
TUTYLMOHHOIO Cyoonpou3BoACTBa, B TOM 4YMCe Mo BONPOcam
3alLUNTbI rpaXaaHCKKX npae 1 ceobog.

KoHeTuTyumnoHHbivi Cya M KOHCTUTYLIMOHAIN3aumns MexayHa-
pPOAHOro npasa.

CerogHs siBnsieTCs akTyanbHbIM BONPOC KOHCTUTYLMOHANn3a-
UMK MexayHapoLHOro npasa, a oTcioga - BONpoC O COOTHOLIe-
HUM HOPM KOHCTUTYLMN U MEXAYHApPOAHOro npasa. Bo-nepsbix,
3TO MPOSBASETCS B MOJIOKEHNSAX KOHCTUTYLIMIA O NMPUMaTe Mex-
OyHapOoaHbIX JOrOBOPOB OTHOCUTESIbHO HALMOHAIbHOINO 3aKOHO-
haTtenbcTBa.

C Lpyro CTOPOHbI, KOHCTUTYLMOHHbIE CyObl HaAensaTcH
NOJSIHOMOYUSMMN O NPOBEPKE MEXAYHAPOLHbLIX LOrOBOPOB Ha CO-
OTBETCTBME MOMNOXEHUAM HALMOHANbHbBIX KOHCTUTYUMA. C aTOoMN
npobnemMoii CTONKHY/IMCb MHOIMe CcTpaHbl EBponelickoro cowsa
npu patndouvkaumm MaacCTPUXTCKUX cornaweHun. CornacHo
DOKTPUHE BEPXOBEHCTBA KOHCTUTYLIMW MO OTHOLLEHUIO K MEXAy-
HapoAHbIM AOrOoBOpaM, 6OMLLLUMHCTBO CTPaH-4ieHoB EBponeiic-
KOrO COlo3a MPUHAIN COOTBETCTBYIOLLME U3MEHEHUA B Hauuo-
HaslbHblE KOHCTUTYLINW.

ST nonpaeky onpeaenniv KOHCTUTYLMOHHbIN MEXaHN3M Oe-
JNlermnpoBaHus HacTu CyBEPEHHbIX MOHOMO4YNI rocyaapcTBa Haf-

N3 matepuanoB BceMUpHOM KOHEPEHUMH MO KOHCTUTYLIMOHHOMY NPaBoOCyAUIO

HauMoHanbHbIM MHCTUTYTaM EBponenckoro corsa, 4to, B CBOIO
oyepenb, U3BMEHWSIO coaepXaHne rocyaapCTBEHHOIO CyBEepPEeHU-
TeTa rocygapcte-yneHos EC.

CornacHo yacTtn nepon ctatbn 151 KoHCTUTyumMn YkpauHbl
KoHcTuTyumoHHbii Cyn gaeTt 3ak/ilo4eHUss O COOTBETCTBUU
OENCTBYIOLMX MEXOYHAapPOOHbIX AOrOBOPOB MW TEX MeXAOyHa-
poaHbIX OOroBOPOB, KOTOPLIE BHOCATCA B BepxoBHyio Pany Ha
npefocTaB/iEHME cornacus Ha nx obsdaTenbHocTb. Mpu pele-
HUKM 9TOro Bonpoca KOHCTUTYLUMOHHbIN Cyfa CBA3aH MHMLMATUBOMN
MpeanpgeHta nnn KabumHeta mMuHucTpoB. Cya He BnpaBe no
COOBCTBEHHOMN MHUUMATUBE WU UHUUMATMBE APYrnX CyObLEKTOB
paccmaTtpuBaTth Takme gena.

Ha npaktnky KoHcTuTyumoHHoro Cyna YKkpauHbl UMEKT BAUS-
HUe nosioxXeHus KoHBeHUMM O 3alimTe rnpas 4YesioBeka U 0c-
HOBHbIX CBOOOA W NpakTuka EBponelickoro cyaa no npaeam ye-
noBeka, KoTopbI ToNkyeT 3Ty KOHBEeHUMIO.

Bonpockl ycoBepLIeHCTBOBAHUS HaLMOHANbHOINO 3akoHoAa-
TENbCTBA, KOTOPbIM PEerynmpyeTcsa AeaTenbHOCTb KoHCTUTyum-
oHHoro Cyna B cdhepe 3almTbl npaB 1 cBoOO, HenoBeKka U rpax-
JaHuHa:

C uenbio yCOBEPLLUEHCTBOBAHUS MEXAHN3MOB 3aLUUThI MPaB n
cB0bOA YenoBeka 1 rpaxzaaHuHa, a Takke gnsa 6onee TECHON UH-
Terpauum B MexayHapoaHyo NpaBoBYIO CUCTEMY, HA MO B3rnsaa,
CyLLEeCTBYET HEOOXOANMOCTb BHEOPEHUS MHCTUTYTA KOHCTUTYLM-
OHHOW Xanobbl, KOTOPLIN MO3BONNT rpaxaaHam YKpauHbl Henoc-
peacTeeHHo obpatuatbest B KoHCTUTYUMOoHHbIM Cya, B cnyyae, ec-
N1 nencTeua nnm 6e3nesaTeNlbHOCTb OpraHoOB rocynapCTBEHHOM
BN1aCTU M MECTHOI0O CaMOoyrnpaBfeHust, 4OSHKHOCTHbIX SnL, NpuBe-
JIN K HApYLLEHMIO NX KOHCTUTYLIMOHHBIX NPaB 1 cBo0oA,

KOHCTUTYUMOHHBIN KOHTPONb KOHCTUTYUMoHHOro Cyga Ykpa-
VHbI B chepe npaB YesoBeKka A0JIKEH YrnyOnaTbCs B CTOPOHY Mo-
BblLLEHUS 3 DEKTUBHOCTN MEXaHM3Ma 3aLlmMThl NpaB U ceobon,
yenoeeka. BBepeHne MHCTUTYTA KOHCTUTYUMOHHOWM Xanobbl
obecneunT NpsMon JOoCTyn GU3NYECKMX N I0PUANYECKNX NNLL, K
KOHCTUTYLMOHHOM 3alimTe npae 1 cBoboA YenoBeka, YTO OTBe-
YaeT COBPEMEHHbLIM TEHOAEHLUMAM OEATENBHOCTU KOHCTUTYLMOH-
HbIX CyLOB B MUPE U MUPOBLIM CTaHAapTam 3aLlnTbl Npas Y4esno-
BeKa.

[nsa Toro, 4yToObl BBECTU MHCTUTYT KOHCTUTYLIMOHHOW Xanoobl,
Heob6X0AMMO BHECTU COOTBETCTBYIOLIME N3MEHEHUS B KOHCTUTY-
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umto YKpamHbl. 3TOT BONPOC COMPSXXEH C HEOOXOAUMOCThLIO MO-
ncka 6anaHca B COOTHOLLIEHMN MeXAY KOHCTUTYLIMOHHOM 1 agMun-
HUCTPATMBHOWN IOPUCANKLNEN.

OnbIT CTpaH, B KOTOPbLIX AONyckaeTcsa obpalleHne B KOHCTUTY-
LUMOHHbIN CYyA, C MHAMBMAYaNbHOWM XanoboW, nokasasn, Y4To 3TO
npaBo, Kak HMKaKoe Apyroe, rapaHTUpyeT cobMoaeHNE KOHCTU-
TYUMOHHbIX NpaB U cBoOOa, 1 crocobcTByeT GOPMMPOBAHUIO Y
rpaxaaH yBEPEHHOCTU B TOM, YTO OHU XMBYT B AEMOKPATUYEC-
KOM KOHCTUTYLIMOHHOM rocyoapCcTBe.

Mo mMoemMy MHeHuio, crneayeTr Takke MNpefoCcTaBuTb CTaTyc
"KOHCTUTYUMOHHbIX" OTOENbHbIM HOpMaM 3akoHa YkpauHbl "O
KoHcTutyuuoHHom Cyae YkpauHbl”, KOTOpPble 3a BPpeEMS AeAaTeNb-
HocTu KoHcTuTyumoHHoro Cyna YkpanHbel HEOAHOKPATHO nNpume-
HSJIMCb C LeNbio 3almThl Npas U cBOOO, rpaxaaH.

Peub ngeTt 0 BOBMOXHOCTM paccmoTpeHms Cyaom BONpOCOB
0 KOHCTUTYLIMOHHOCTW MPaBOBbIX 2KTOB, O KOTOPbIX XOTS HEMOC-
PEOCTBEHHO N HE FOBOPUTCH B KOHCTUTYLIMOHHOM NpeacTaBfe-
HUW, 0QHAKO OHW MMEIOT HENOCPEACTBEHHOE OTHOLLEHWE K aeny.
BeiBunin MNpepcepnatens KoHctutyumoHnHoro Cyaa JlatBuinckorn
Pecnybnunku, HblHe YneH BeHeunaHckoi komuccumn Aisapc dHA-
3VHLL NO 3TOMY MNOBOAY 3asBWJI, 4TO "BbIXO4 3a Npenesbl Npeac-
TaBNIEHUS B PELLEHNN SBNSIETCA BO3MOXHbLIM U Aaxe Heobxoam-
MbIM a1 obecneyeHns OeNCTBEHHONM 3alUThl MPaB JIMYHOCTU U
NCMONIHEHUS peLlleHus”. B To e BPeMs HY>KHO COrnacmuTbCs u C
€ro npefocTepexeHnemM o TOM, 4TO "HeobBXoaUMO NMpPUaEPXN-
BaTbCH "KOHLENUMN TECHOM cBA3Un”, TO ecTb Cya MOXET nNpus-
HaTb yTpaTMBLUEN CUITY TOJIBKO TY HOPMY, KOTOpas TECHO CBSA3a-
Ha C HOpMOW, KoTopas obxanoBaHa. Kpome TOro, B Kaxaom
KOHKPETHOM CJly4yae A0JIKHO OblTb 0O0CHOBAHO, MOYEMY COCTO-
A5cHa nepexon 0T OQHON K Apyron Hopme".

CnegyeTt OTMETUTb OAHAKO, YTO HE BCE NPOBAEMbI KOHCTUTY-
LMOHHOIo CyoonNpou3BOACTBa B HALLen CTpaHe, Kak, No-BUAUMO-
MY, U B ApYrux cTpaHax "Monogon AeMOKPaTUn™, MOXHO pPeLumnTb
B 3aKOHOAaTeNbHOM nopsiake. Peybs naet, B NepBylo ovepenb, O
HM3KOM YPOBHE NPAaBOBOI KyNbTypbl, MPY 3TOM HE TOJNIbKO PSao-
BbIX FrPaXAaH, HO 1 TakK Ha3bIBAEMOW "MONINTUYECKON 3NThI".

Poccuinckmnin punocod MsaH NnbuH, B CBOE BpeMsa 3aMmeTu,
4YTO "MONUTUYECKas HEeYeCTHOCTb Bcerga MoJib3yeTcd HeocBe-
OOMJIEHHOCTbIO Hapoaa”. K coxaneHuio, ¢ rogamm HNYero He ns-
MEHWUNOCb, NOJIb3YSCh TEM, YTO PSAOBON FPaXAAHMH MO NPUBbLIY-
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ke BocnpuHUMaEeT ntoboe cygonpomM3BoACTBO Kak MPOTUBOCTOS-
HMEe CTOPOH: NOOO3PEBAEMbIN - MOCTPaAABLUUA, UCTEL, - OTBET-
YUK U NpoYee, 3TO aBTOMATUYECKU NEPEHOCUTCH MOJNTNHECKUMU
nesarensaMm Ha KOHCTUTYLMOHHOE CyA0NpomM3BOACTBO.

OpaHako B KOHCTUTYLMOHHOM CyO0MpoOn3BOACTBE HET MNPOTU-
BOCTOSIHUSI CTOPOH, pPeLUeHns NPUHUMAKOTCH He B MHTepecax
CyObEKTOB NMpaBa Ha KOHCTUTYLIMOHHOE NpeACcTaBleHNE UK Op-
raHa rocyapcTBEHHOM BNaCTU, KOTOPbLIA NPUHSAN 06XXanoBaHHbIN
npaBoOBOM aKT, @ HA COOTBETCTBUE WU/ HECOOTBETCTBUE €ro no-
noxeHun KoHCTUTyumnmn YKpauHsol.

3aknioyeHume:

Kak cBnaeTenbCTBYIOT NpuBeaAeHHbIE MHOK dakTbl, BCS aes-
TenbHocTb KoHCcTUTyumoHHoro Cyaa YkpaunHbl NOCTPOEeHa Ha no-
BbILUEHHOM BHMMAaHMM K BONPOCaM, CBA3aHHbIM C 3alLUUTON Npas
1 ceobopn yenoseka U rpaxaaHmHa. 3a 12 net chopmMmMpoBaHbI
npaBoBble NO3UNLNU, Kak B chepe 3aluThbl CoLManbHbIX Npas, Tak
U noanepxkn nubepanbHbix cBobopn. bnarogapss nocneposa-
TenbHon nonutuke Cyna B 3TMX BONPOCcax B OOLLLECTBE NOCTENEH-
HO OpMUPYETCH YBEPEHHOCTb B OBECnevyeHnn n peanvsaumm
KOHCTUTYLMOHHLIX NpaB M cBOOOA, KaXAoro rpaxnaHuHa, 4To
SIBNSIETCSA HEMPEMEHHbBIM YCIIOBUEM CYLLECTBOBaHUS MobOro ae-
MOKpPaTM4E€CKOro rocygapcTaa.

YKkpaunHa nocTeneHHO NHTerpupyeTcs B MMPOBOM NpaBonops-
[OK, O YeM CBUAETENbCTBYET POPMMPOBAHNE NPABOBOro, COLM-
a/IbHOro, A4EMOKPAaTMYECKOro rocyaapcTBa 1, kak cneacrteme, no-
BbILLAETCH YPOBEHb HaLMOHanbHOW 6e3onacHoOCTN 1 addexkTrB-
HOCTb MexaHM3ma 3aLuTbl NpaB 1 cBOOOA, YenoBeKa.

Cnacunb0o 3a BHMMaHMe!
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C. CbigbikoBa

lNpeagcenarens KoHctutyumoHHoro Cyaa
Kbipreiackoii Pecriybivku

MpakTuka KOHCTUTYLMOHHOIO NpaBocyaAusa
B Kbiprbiackoit Pecny6nuke

YBaxxaemble yd4acTHukm KoHdepeHuumun! lMNMpexae Bcero nos-
BOJIbTE MPUBETCTBOBATbL BaC M BblpasuTb GaarogapHOCTbL opra-
Hu3aTopam 3a nposegeHne KoHbepeHumnn, Ha KOTOPOM Mbl UMe-
€M YeCTb NMPUCYTCTBOBATb.

Kblprei3CTaH MMEET CBOIO MHOTOMPaHHYI0 UICTOPUIO, Pacnoso-
eH B CpenHeit A3un. U3apeBne ero Hapoa oTimnyancs ceoboa0-
nobunewm, nodbpoayLumem, rocTeNPUUMCTBOM.

M ¢ pacnagom CoseTtckoro Coto3a, ¢ npuobpeTeHnem cyBe-
peHuTeTa Kblprbi3CKMin Hapoa He konebnsacb n3bpan gemokpaTtm-
Yyeckuin NyTb pa3BuTUS. MNpunHAaTaa KoHCTUTYUMA 3akpenuna, 4To
Kbiprei3ckass Pecnybnuka - cyBepeHHoe, yHuTapHoe, aemMokpa-
TN4eckoe, NpaBoBOe, CBETCKOE N couuvanbHoe rocynapcTseo. Ce-
rogHs 9To Npe3ngeHTCcKo-napnaMmeHTckas pecnybnuka, roe ro-
CyOapCTBEHHasa BNacTb pa3fefieHa Ha 3 BETBU - 3aKOHOAATE b-
HYI0, NUCMOJIHUTENbHYIO U cyaebHyto, CMbIC U COAepXaHne nes-
TENBbHOCTM KOTOPbIX ONpPeaensaTca cBo60A0M 1 NpaBamMm 4Yeno-
BEKa N rpaxzaaHnHa, BEPXOBEHCTBOM npaBa. KOHCTUTYLMOHHbIE
npaea 1 cBOOOAbI YenoBeka 1 rpaxaaHnHa A0BOJIbHO LLNPOKKE,
HECMOTPS Ha NepPEXOOHbIN XapakTep Hallero obuecTsa, 3KOHO-
MUYECKME U COLManbHble TPYOAHOCTW, 3aKpenyieHbl Takxe, Kak
3TO COENAaHO B 3KOHOMUYECKM PA3BUTbLIX CTPaHax C BbICOKUM
YPOBHEM 61ar0COCTOSIHUS, U HE SIBNISIETCS MCHEPMLIBAIOLLMMU.

OaHMM 13 NepBbIX LWAaroB rocyaapcTea Ha 3TOM MyTU SBUJOCH
cosaaHune KoHctutyumoHHoro Cyaa. OH 6bin yupexaeH 14 nekab-
ps 1992 roga, ewe oo npuHatTUsa KOHCTUTYUMM 1 NpoLLen Hener-
KM NYTb Pa3BUTUS, HA CTbIKe BOMNPOCOB: ObITb eMY WU He ObITb.

N3 matepuanoB BceMUpHOM KOHEPEHUMH MO KOHCTUTYLIMOHHOMY NPaBoOCyAUIO

KoHcTuTyumoHHeii Cyn, coctont M3 9 cyaeit, nsbupaembix
napnameHTom no npeacrtasneHuio lNpesupgeHta. Cyabs 3aHu-
MaeT LOJIKHOCTb A0 AOCTMXeHMs nMm 70 net, Tem cambiM KOHCTU-
Tyums ycunmna He3aBUCMMOCTb CyAEeN.

B nonHomouunsa KoHcTutyumoHHoro Cyaa BXoauT:

1) Nnpn3HaHMe HEKOHCTUTYLIMOHHBIMUY 3aKOHOB U MHbIX HOPMAaTUB-
HbIX NMPAaBOBbIX aKTOB B C/ly4ae ux NpoTueopednsa KoHCcTuTyuum;

2) pava odurLManbHOro ToNKOBaHNA HOpM KOHCTUTYLMK;

3) maya 3akovyeHMs 0 KOHCTUTYLIMOHHOCTM BbiGopoB [Mpe3u-
DeHTa;

4) gaya 3akNYEHNS HA OTPELLIEHME OT A0MKHOCTK NMpe3naeHTa;

5) pava 3aKko4EHMS K NPOEKTY 3aKOHa 00 M3MEHEHUSIX 1 O0-
NOJIHEHUAX B HacToALwyo KOHCTUTYUMIO

DeatenbHocTe KC HanpasneHa Ha 3almTy KOHCTUTYLIMOHHOMO
CTPOS, KOHCTUTYLUMOHHbIX NMpaB 1 cBobog, rpaxaaH, obecrneveHue
BEPXOBEHCTBA U NpsMOro aencreus KoHcTutyumun. KoHTponupys
3aKOHHOCTb aKTOB BbICLLUMX UHCTUTYTOB nyonunyHoi Bnactu, KC - op-
raH KOHCTUTYLUMOHHOIO KOHTPOJS, HEMOAKOHTPOSIbHBIA HXN OOHOMY
rOCyOapCTBEHHOMY WX MNOMUTMYECKOMY 00Opa3oBaHuio, Hanaraet
Ha Hero 60MblLUYI0 OTBETCTBEHHOCTL U TPEBYET CaMOOrPaHNYEHMS.

Pewennsa KoHcTtuTyumoHHoro Cyaa nmetoT ocobblii cTaTyc, 4To
BblpaXXaeTcs B abCOIIOTHOM xapakTepe no OTHOLUEHWUIO K APYrvM
HOpPMaTMBHO-MpPaBoBbIM akTam Kbiprbidckon Pecnybnuvkn. B yacT-
HOCTU, NnLWLb peLlteHns KoHCTUTyumoHHoro Cyaa MoryT NpekpaTuTb
WM NPUOCTAHOBUTL OENCTBME TOIO NN MHOIO 3aKOHOLATENLHOIO
akTa, cynebHoro pelleHnst UM Apyroro HopMaTMBHO-NPaBOBOIrO
aKTa B Cny4ae Nnpu3HaHuUsa UX HEKOHCTUTYLMOHHbIMKU. Bonee Toro,
[aHHblE peLleHns SBMSIIOTCS OKOHYaTENbHBIMU U HE nognexar 06-
XasioBaHMIO HU B OQHOM N3 MHCTaHUui cyaebHom cuctembl Kbiprbi-
3ckon Pecnybnivkuy, 4TO CBUOETENBLCTBYET O BbICLUEN cune cyneb-
Horo akta KoHctutyumonHoro Cyna KP Ha Tepputopun CTpaHsl.

KoHcTuTyumoHHbin Cya Kelprel3CcTaHa 0Ka3biBAET BAUSIHUE HE
TONIbKO Ha NPaBOBbIE OTHOLUEHUS, cknagplBatowmecs B o6nactm
KOHCTUTYLIMOHHOIO Cya0NpPOn3BOACTBA, HO U Ha BCIO CUCTEMY rO-
Cy0apCTBEHHO-MPABOBOro PErynMpoBaHns B CTPaHe.

MHorvne crnopbl nocpeacTsomMm obpateHnn B KOHCTUTYLIMOH-
HbI Cya, Kbipreidckoii Pecnybnmkmn pelualoTcsl MpaBoBbIM MyTEM,
NO3BONSAOWNM N306EeXaTb KPUSUCHYID CUTYyaLUMio, U 3TO BaXHO
01 NpaBoOBOro, AemMokpaTnyeckoro obLecTsa.

3aroapl ceoen gesatenbHoCTU KOHCTUTYUMOHHBIM Cya, Kbiprbi-
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3ckon Pecnybnvkn, pykoBoacTBysicb TpeboBaHusiMu KoHCTUTy-
umm Kelprolackoi Pecnybnvkn n pewas BoNpockl Npasa, NpUHS
psn, BaXHbIX peweHnit no 3awmnte KoHCTUTyummn KbIprui3CKom
Pecnyb6nvkn, KOTOpble OKa3anu CEPbE3HOE BAUSHUE HA MOUTU-
4yecKylo 0OCTaHOBKY, SKOHOMMKY, COUMaNbHOE pa3BUTME, 3aKO-
HOOATENbHYIO AEATENbHOCTb.

OoHUM N3 apkux NPUMEpPOB MOCAEAHUX NET, 3HAYUTENbHO
NOBJ/INABLUNX HA MOJIMTUYECKYIO CUTYyaLMIO B CTpaHe, CTano pe-
weHne KoHcTuTyumoHHoro Cyaa Kelprbidckoit Pecnybnuvkm ot 14
ceHTab6pa 2007 roga O NMPU3HAHUKN HEKOHCTUTYLIMOHHOW rNaBbl
16-1 3akoHna Kbipreiackon Pecnybnmku "O PernameHte JKoropky
KeHewwa Kbipreiackolt Pecnybnumku”, MPUHATON U3 NOINTUHECKNX
WHTEPECOB NapfiaMeHTOM C HapyLlleHnem TpeboBaHwuii KoHcTun-
Tyuuun Kelprbiackoit Pecnybnuku. B Hel ycTaHaBnmBanacb HEKO-
HCTUTYLIMOHHadA npoueaypa BO3MOXHOCTU MPUHATUS U3SMEHEHNI
1 gononHeHuin B KoHcTutyumio Keipreidckom Pecnybnviku.

PeweHne KoHcTuTyumoHHoro Cyaa nosioxkuno KOHeL, akuusim
NpoTecTa, 3aBepLUMIO HECKOHYaeMylo Yyepeny KOHCTUTYLIMOHHbIX
pedopM, Hanagmno oOLLECTBEHHO-MOMUTUYECKYID CUTyauMIo,
NO3BONWSIO COCPESOTOYMNTLCS Ha pPa3peLleHnn 3KOHOMUYECKUX U
coumanbHblX 3afa4, NO3BOMAUIO MNOHATbL HEOBXOAMMOCTbL COBI0-
neHus OCHOBHOroO 3akoHa, nornpaHme KOTOporo MOXET NPUBECTU
He TONbKO K AecTtabunnaaumm obLecTsa, SBNSETCS YrpO30i COX-
paHeHus caMmon rocynapcTBeHHOCTU. HoBas peaakums KOHCTUTy-
umm Kelpreiackoi Pecnybnuvkin, npunHsTas Ha pedepeHayme nocne
peweHus KC, npoHM3aHa naeen BepPXOBEHCTBA NMPaB 4enoBeka,
npeoyCcMOTPEHHbIE B HOBOW pefakumy KOHCTUTYUMWU OCHOBHbIE
NPUHLMNBLI CYA0NPON3BOACTBA CBNAETENBCTBYIOT O JOCTUXEHUU
nporpecca B cpepe KOHCTUTYLIMOHHOIO 3akpenieHns npas 4eno-
Beka. M Mbl HaneeMmcs, 4TO peLleHne, BblHeCeHHoe KOHCTUTyuUm-
OHHbIM Cynom 6yaeT BUCETb Kak "0aMOKIOB Mey" Hag, HE3aKOH-
HbIMWN OENCTBUAMU OpPraHoB rocyJapCTBEHHOW BNacTu 1 NpensaT-
CTBOBATb MNPUHATUNIO HE COOTBETCTBYIOLUX KOHCTUTYLIMU aKTOB.

CywecTBeHHasa ang npaBo3aluTHOrNO MHTEpeca npolenypa
3aKk/l4aeTcsa B pacCMOTPEHUN Xanob rpaxaaH. 3To, Tak Ha3bl-
BaeMblil, KOHKPETHbIA HOPMOKOHTPOJb, T.€. FPaXAaHUH MOXET
OCMNOpPUTL B Cye HOPMATUBHBIN akT, €CIN OH NPUMEHSAETCSH K He-
MY UNIN Y>KE MOCNYXWS OCHOBOW AS19 BbIHECEHUS ONPEeaEesIEHHOro
NPaBoONPUMEHNTESIbHOIO PeLLeHNs, KOTOPOe, N0 MHEHMIO rpaXx-
JaHVHa, OrpaHNYMBaET ero npasa 1 ceoboabl. Ho, 3awmuias sTo
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nNpaBo, OH yKa3bIBaeT, 4TO ero NPaBo OrPaHMYEHOo B CUITY HEKOHC-
TUTYLMOHHOIO coaepxaHus 3akoHa. Kak KoHCTuTyuuoHHbein Cyp,
MOXeT BNUATb Ha cyaebHyo NpakTuky?

HekoTopble KOHCTUTYLMOHHbIE CyAbl MPABOMOYHbLI NPU3HaTb
HEKOHCTUTYLUMOHHBLIMU N caMu cyaebHble pelleHus. B cooTeeT-
cTBUM ¢ gencteyouwen pegakumein KoHctutyumum KC He Bnpase
paccmaTpmBaTb NPaBOMNPUMEHUTENBbHYIO MPaKTUKY CYAOB, HO
BNpase Npu3HaTb HEKOHCTUTYLIMOHHBIMW 3aKOHbI U MHbIE HOPMAa-
TMBHbIE MPABOBbLIE aKTbl B Cly4ae Mx npoTueopeyns KoOHCTUTy-
umn. B cnyyae, ecnu cyaebHble akTbl OCHOBaHbI HA HOPMax 3aKo-
HOB, NPU3HAHHbIX HEKOHCTUTYLIMOHHBLIMU, TO OHU NepecmaTpuBa-
IOTCS CYAOM B KaXAOM KOHKPETHOM Cilyyae no xanobam rpax-
[aH, 4bM nNpasa 1 cBoboabl ObIIN 3aTPOHYTHI.

OtmeHa KoHCTUTYUuoHHbLIM CyaoMm 3akoHa, Ha KOTOPOM OCHO-
BblBasiOCb cyaebHoe pelleHne, obsi3aTtenibHa He ToJIbKo s 3To-
ro KOHKPETHOro Aena, Ho AJis BCen CyaebHOM NpakTUKu.

K npumepy, pewenuem ot 29 anpens 2008 roaa KC npusHan
HEKOHCTUTYLIMOHHBLIM 1 NMPOTMBOpeYaLlumm nyHKT 3akoHa "O Bep-
xoBHOM Cypae Kbiprbiackon Pecnybimkmn n MecTHbIX cyaax” B Yac-
™, npegycmMarpuBaioLlen npaso BepxoBHoro Cyaa Kbiprbi3ckom
Pecnybnunku He paccmaTtpuBaTh cyaebHble Aena, no KoTopbiM Npn
MOBTOPHOM 00OpaLleHnn ¢ Xanobamm oTkazaHO B BO3OYXOAEHUM
Haa30pHoro npon3esoacTea B BepxosHoMm Cyae Kbiprbiackoi Pec-
ny6MKN B COOTBETCTBUM C MONIOXEHNSMM 3aKOHOB KbIprbi3ckom
Pecnybnuku, OeicTBOBaBLUIMMW OO BCTYMIEHUS B CUJly HOBOIO
3akoHa, 1 OTMEHUN ero AencTBME N YO0BNETBOPUI XO4ATANCTBO
rpaxzaaHnHa, NOCKOMbKY AaHHAS HOPMA HapyLlana MyHKT, rapaH-
TUpYOLWMin cyaebHyio 3alwmTy cBoOOA 1 NMpaB YenoBeKa, U NyHKT,
ycTaHaBnmeaoLwmii, 4To B Kbiprbidackoin Pecnybnvke He OOXKHbI
1M30aBaTbCsl 3aKOHbI, OTMEHSIOLLME CBOOOObI 1 NMpaBa YesloBeka.

B KoHcTUTyumoHHbIN Cya Kbiprbidckor Pecnybnmnku, kak g yxxe
OTMeTUNa, Hapsiay ¢ opyrummn cydbekTamu, npaso NpsMoro o6-
paLleHnsa MeIoT caMu rpaxxgaHe rno BoNpocam, HENOCPEACTBEH-
HO 3aTparnealoLMM X KOHCTUTYLMOHHBLIE NpaBa, €CNN OHU He
NoABEOOMCTBEHHbLI APYrM Cyaam.

OTO UrpaeT BaXKHyIO POJib B 3alimTe NpaB rpaxaaH, Beab HUK-
TO OPYrov He MOXET yka3aTb Ha HapyLUleHUEe KOHCTUTYLIMOHHbIX
npae 60s5iee onepaTnBHO, YHeM CaM rpaxKgaHuH, XenatLmii Boc-
CTaHOBUTb 1 peann3oBaTb HapyLleHHOe npaBo. CBUAETENBCTBO
TOMY - ABe TpeTun pewweHnin KoOHCTUTyumoHHoro Cyaa nNpuHATHI
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WMEHHO Mo obpaLleHnsIM caMux rpaxaaH u nogasnsioiee 60/b-
LWMHCTBO obpaLleHnin rpaxaaH Oblio yooBNETBOPEHO.

Tak, 66111 NPU3HaHLI HEKOHCTUTYLIMOHHBIMK HopMa 3akoHa "O
ctatyce ctonuupl Kelprbiackor Pecnybnukn™ n NnpuHATOe Ha ero
ocHoBe noctaHosneHue "O6 yTBepxaeHun NpaBun npoBeaeHNs B
ropoae bulkek cobpaHuin, MUTUHIOB, LLUECTBUIA, AEMOHCTPALMNA,
MaHudecTaumin 1 NMKETOB", KOTOPbLIM YyCTaHaBNNBASICH PAL, YCIo-
BUA ONsi NOJlyYeEHUs pa3peLleHnst, 4Tobbl NPOBOAUTL B CTONNLE
noao06Hble akuMnM, HECMOTPS Ha TOo, 4TO cornacHo KoHctutyuum
perynnmpoBaHue nopsaka v ycroBuin NpoBEOEHNS TakKUX akLUMi SB-
NSIETCS NpeporaTMBoi 3aKOHOB, a HE NOA3aKOHHbIX aKTOB.

Tem cambiM, peweHne KoHCcTuUTyumMoHHoro Cyna nepekpbiio
NyTb K HAPYLLEHNIO O4HOMV N3 OCHOB NPAMOW AEMOKPAaTUKU, CNOCO-
6CcTBOBANO HENOCPEACTBEHHOM peanna3aumm npaea rpaxaaH Bbl-
paxkaTb CBOW B3rnsapl 1 yoexneHus, ano AanbHelLyo BO3MOX-
HOCTb NPUBJIEYb BHUMAHNE BACTU N OBLECTBEHHOCTU K 00LLlEe-
CTBEHHO-3Ha4YMMbIM Npobnemam, o6paTUTbCs K BAACTU C TEMU
VAN UHBIMUW NPU3bIBAMU UMW TPEBOBAHNSAMM.

B ycnoeusax ctaHoBneHus B Kbipreidckoii Pecnybnnke nemMok-
paTu4eckoro NpPaBoOBOro rocygapcrea npaea U ceoboabl rpax-
JaH gBnsioTca B aesdtensHoctTn KoHcTuTyumoHHoro Cyga nomm-
HUpYylOWEN UeHHOCTbIo. OHWM BbICTYNAlDT OCHOBOMOJAraioLmMm
Kputepuem, no kotopomMmy Cya oLeHMBAET COOTBETCTBME 3aKO-
HOB M MHbIX HOPMaTUBHbIX akToB KOHCTUTYLMK KP.

B 3akno4eHnn CBOEro BbICTYMIEHNS XO4Y OTMETUTb, YTO OaH-
Hass KoHdepeHuus NOMOXeT rnybxe OCMbICIINTbL UMEoLMECSs
npo6nemMbl, 0OMEHSATLCA MOJIOXKUTENbHLIM OMNBbITOM U HAMETUTb
nyTn aanbHenwen paboTtbl N0 obecnevyeHnio 60bLIEr0 BANSAHUS
KOHCTUTYLMOHHOIO NpPaBoCyansl Ha pasBuTUE 0OLLIECTBA.

Bnarogapto 3a BHUMaHme!
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I. ApyTiOHsSIH

lNMpeacenarenbs KoHcTutyumoHHoro Cyaa PA,
lNpeacenarens CCCOCYD

O6o006LeHne Ha OCHOBE 00CYXXAeHUN
HaUUWOHaNbHbIX A4OKN1aA0B

YBaxkaemble konneru!

Mo3BonbTe NpeacTaBuUTb BamM OCHOBHbIE BbIBOAbLI HALLMX 00-
CY>XOEHMWI B rpyrnne KOHCTUTYLMOHHBIX CyA0B CTPaH MO04O0N ae-
MOKpaTuu.

BbicTynneHnsa npeaceparenein opraHoB KOHCTUTYLMOHHOMO
KOHTPONSA CTpaH MOJMIOAON AeMokpaTun, a Takxke npeacraBute-
Nen gpyrmx eBponenckmnx KOHCTUTYLIMOHHBIX CyA0B yOeauTenbHO
rnokasanu, 4To:

1. MocTaHOBNEHUA KOHCTUTYLMOHHBLIX CYNOB MMEIOT 3Hauyu-
TeNbHOEe BAUAHME Ha O6LLLECTBO, ONPeaensioT XapakTep U TeH-
OEeHUMN 0eMOKPaTUYeCKOro pasBuTus cTpaHbl, 06nanalT Hop-
MaTUBHOI CUNOi, NpMobpeTaloT NpeueaeHTHoe U, BO MHOMOM,
cucteMmoobpasyiollee 3HaYeHne, ABNAI0TCA BaXHbIM WUCTOYHU-
KOM KOHCTUTYLIMOHHOIO MNpaBa, a CaMu KOHCTUTYLIMOHHbIE Cyabl
CTaHOBATCA HAOEXHbIM rapaHToM HeobpaTMMOCTU MPOLLECCOB
YCTaHOBNEHUSA KOHCTUTYLIMOHHOM AgMoKpaTuun.

2. Peakumsa nonutunyeckux gearenein, CMU n obiecTBeHHOC-
TN B LESIOM Ha 9TW MOCTAHOBIEHUSI MOJIOXUTENbHbIE. B TO Xe
BpPEMSs, NEPBOMY 3Tany CTAHOBMIEHUS KOHCTUTYLMOHHbIX CyO0B
ObINO xapakTEPHO TO, YTO MPOSABSNCA ONMpPeneseHHbI aHTaro-
HU3M MeXAY KOHCTUTYLMOHHBbIM CYO0M U OPYrMMU MHCTUTYTaMM
Bf1aCTU, KOTOPbIM MOPOIO C TPYOOM yAaBasioCb CMUPUTLCS C He-
3aBUCMMOM YHKLMOHANBHON POJSIbI0 KOHCTUTYUMOHHBLIX CYOO0B.
MN3-3a 9T0ro 3ayacTyio Bo3HMKan oedumumT agekBaTHOro BOCnpu-
ATUS NErMTUMHOCTM B OOWECTBE MECTA M POSIN KOHCTUTYLIMOH-
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HbIX Cy[OB KaK BfacTu, HaAeneHHOoN OYHKUMAMU KOHTPOMS Hag
KOHCTUTYLUMOHHOCTbIO (PYHKLMNOHMPOBAHUS BCEX WHCTUTYTOB
BNACTU1, B TOM YUCIe HAAeNEeHHbIX NEPBUYHBIM MaHAATOM. Ha Hbl-
HeluHeM 3Tane ob6LeCTBEHHON TpaHChOopMaLUnmM 3TV ONACEHUS B
OCHOBHOM npeojonesalTcs Gnarogaps oOWMM TeHOEHUUSM
KOHCTUTYLMOHANN3aLumMmn obLLecTBa, NOBbILLEHNIO KOHCTUTYLIMOH-
HOW KyNbTYpbl, B YeM NOCUJIbHYIO POSb UrPal0T CaMU KOHCTUTYLIN-
OHHbIE CyAbl.

3. KOHCTUTYUMOHHbIE CyAbl CTanN HAAEXHbIMU 3aLUTHUKAMN,
Hap4aay C apyrmuMmm npaBamMm 4esioBeka, Takxxe coumnalibHbIX N 3KO-
HOMUYECKNX NpaB, KOTOPbIE ABNAIOTCA KOHCTUTYLUNOHHbLIMIW Mnpa-
BaMW BO BCEX CTpaHax Monoaon gemokpatmn. OCHOBHON 3aga-
Yyer KOHCTUTYLIMOHHbIX CYA0B B 3TOM obnacTtu 9BnsieTcs He TOJb-
KO 3alunTta rnpaB KOHKPETHbIX CY6'beKTOB, HO W onpeaeneHne
KOHCTUTYUMNOHHbIX OPNEHTUNPOB A1 3aKoHOAaTeNd C TeEM, 4yTOOBbI,
HE BMELLNBasAaACb B €Ero KoMneTeHuuto, co3aatb YCNOBUA OJid NOC-
nenoBatesibHOro pa3smntmna coumalibHoro 1 SKOHOMmM4YeCckKoro 3a-
KOHOAaTenbCTBa B HanpasJIeHNMN rapMoHm3aunnm MHTEpeCcOoB
rpaxxgaH un I'IY6J'II/|‘-IHbIX NMHTEPECOB, HE OONYCTUTb NPON3BOJIbHO-
ro, HeO6OCHOBaHHOIO OTKasa oT npeanocTaBJiEHNA Mep counanb-
HOM 3aWMmThl N B TO XK€ BPEMS Y4ECTb SKOHOMUYECKME N DUHAH-
COBbl€ BOSMOXHOCTK rocygapcrBaa.

4. Bo MHOrux ctpaHax KOHCTUTYUMU 1 32KOH O KOHCTUTYLIMOH-
HOM cyae npenycmaTpuBaloT 00S3aHHOCTb KOHCTUTYLIMOHHOMO
cyaa No OUEHKE BO3MOXHbIX BO3AENCTBUIA NPUHUMAEMOIO NOC-
TaHoBneHus. C y4eToOM 3TOro, eC/I KOHCTUTYLIMOHHBIA Cyh, Haxo-
OWT, 4TO Npu3HaHue npoTtmeopedaimm KOHCTUTYUMN U Heaen-
CTBUTENbHBIM OCMAapMBaeMoOro HOPMaTMBHOIO NMPaBOBOro akTa
W ero Kakoro-nnmbo nonoXeHUss B MOMEHT MPOBO3rialleHns
NOCTAHOB/IEHUS KOHCTUTYLIMOHHOIO Cyaa Hen3bexHo co3aacT
Ons obuwiecTBa U rocygapcTea Takne nocnencTBus, KOTopble Ha-
pyLiaT NnpaBoByl0 6€30MacHOCTb, YCTaHABIMBAEMYIO B STOT MO-
MEHT OTMEHOI AAaHHOMO HOPMATMBHOIO akTa, TO KOHCTUTYLIMOH-
HbI Cyd MOXET, MPU3HaB AaHHbIN akT npoTmeopedalmm KoHc-
TUTYUMWN, B CBOEM NOCTAHOBJIEHMN OTCPO4YNUTL YTPaTy lopuanydec-
KOW CWfibl 9TOro akTa.

KOHCTUTYUMOHHBbIE Ccyabl 0OpaLLalT Takke 60MblIoe BHUMA-
HVE Ha cobnioaeHNe NpUHLUMNA CaMOOrpaHUYEeHnst B KOHCTUTY-
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LMOHHOM CyA0npou3BoacTBe N nNpyv GOPMYIMPOBKE CBOUX Mpa-
BOBbIX MO3MLMIA NO 0OECNEYEHNIO BEPXOBEHCTBA U CaMOAOCTa-
To4yHOCTU KoHCcTuTyumm. NpakTukyeTtcsa u Takas dopma NpuHATUA
peLleHunin, Korga KOHCTUTYLMOHHbIV Cya, NPU3HaeT HOPMY 3aKoHa
KOHCTUTYLIMOHHOW TObKO B paMKax npasoBbIX NO3nLMii cyaa, U3-
JIOXXEHHbIX B JAHHOM pELLIEeHUN.

5. CpaBHUTENbHbIA aHanM3 NPakTUKNU KOHCTUTYLMOHHOMO
NnpaBoCyaua MokasbiBaeT, YTO POJib U BAUAHNE KOHCTUTYLIMOH-
HbIX Cy0B, 6e3yCnoBHO, 06YCNOBNEHbI OOLLMM YPOBHEM OEMOK-
paTtun B aHHOM 00ulecTBe. BMecTe ¢ TUM B cTpaHax pa3BuBa-
loLLenca 0eMoKPaTUN KOHCTUTYLIMOHHBIE Cydbl UIPaloT UCKJIIO-
YUTENBHO BaXKHYIO POJIb B YTBEPXAEHUN MPUHLINMNOB NPaBoOBOro
rocygapctea. MpuHUMNUanbHble PEeLIeHUs KOHCTUTYLIMOHHBIX
CyLOB NpenonpenensioT HanpasleHHOCTb KOHCTUTYLMOHHO-
NpPaBOBOro PasBUTUA U XapakTep GopMUPOBaHUA NpaBoNpuUMe-
HUTENbHOWM NPaKTUKN. KOHCTUTYLIMOHHLIE Cydbl OKa3biBAOT CY-
LLIECTBEHHOE BNINSAHNE Ha pa3BUTNE NPAaBOBO CUCTEMbI CTPaHbI,
npeoaoneHne 3akoHodaTeNbHbIX NMPoOenoB M MPOTUBOPEYUA,
yCTpaHeHne eBponenckoro aeduumta B NpPaBoOBON CUCTEME,
dopmupoBaHne cTabunbHOrO HaUWMOHANILHOIO 3akoHoAAaTelb-
cTBa. B npuknagHom cMmbicie kaxaoe pelleHne KOHCTUTYLIMOH-
Horo Cyaa, npuaHaloLLee HoOpMy HEKOHCTUTYLIMOHHOW UMW BbIAB-
nawowee KOHCTUTYLMOHHbLIN CMbICT 3TOW HOPMblI MHOW, Yem
CMBbIC, NpuaaBaeMbIii TEKYLLIEV NPAKTUKOWN, OKasbiBaeT onpene-
NeHHOoEe BNnsAHME Ha 0OLLECTBEHHbIE OTHOLLEHNS.

6. Bo MHOrMx cTpaHax Monogon AeEMOKPATUN KOHCTUTYLIMOH-
HO€e nNpaBocyane SBASETCH COCTOSBLUMMCA PpakTOM NPaBOBON U
0bLEeCTBEHHON AENCTBUTENBHOCTU. B TO e BpeMs NnpoaonxaeT-
Cs1 Npouecc QYHKLUMOHANBHOIMO N MHCTUTYLIMOHANIbBHONO COBEP-
LWWEHCTBOBAHUS MEXaHWU3MOB CyAeOHOro KOHCTUTYLMOHHOIO
KOHTpons. Ykpennsaetcs cbanaHCMpOBaHHOCTb MeXAY KOHCTUTY-
LMOHHBIMU OYHKUNSMUN N KOHKPETHBIMU MOTHOMOYUSIMU 3TUX CY-
[oB, Mexay obbekTamn U cybbekTamMmm cyaebHoro KOHCTUTYLM-
OHHOrO KOHTpOsS. B HEKOTOpPbLIX CTpaHax noka elle He BHeApeH
VHCTUTYT MHANBUAYANbHOM Xanobbl 1 He B NOSTHOM Mepe obecne-
4YMBaKTCSA NpaBa KaXXa0ro YenoBeka Ha KOHCTUTYLIMOHHOE MpPaBo-
cyane. OpgHako 6e3 3TOro HEBO3MOXHO 0bGecneynTb LEenocT-
HOCTb 1 3DPEKTUBHOCTb CYAEBHOro KOHCTUTYLIMOHHOIO KOHTPO-
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ns. CUCTEMHBIN XapakTep KOHCTUTYLMOHHOIO KOHTPOnS, B3au-
MOJENCTBMS BCEX KOHCTUTYLIMOHHbLIX MHCTUTYTOB B 06ecneyeHnm
BepxoBeHCcTBa KoHCTUTYyUumn, a Takxe B peanusaumm peLleHunn
KOHCTUTYLIMOHHOIO Cyfa HYXOAloTCHd B AafIbHENLLEM yKpense-
HUN.

EcTb ewe HeobxoauMocTb NpoBedeHuss 6onblion paboThl,
HanpasfIeHHOW Ha POCT NPaBOCO3HaHUA rpaxaaH U YMeHbLUEHWE
NPOSIBAEHMI NPABOBOIr0 HArMAN3MA.

7. B cTpaHax monogon gemokpaTtun nonoxeHums KoHcTuty-
LMK, 3aKpennstolme KOHKpPETHbIE NMpaBa 1 cBoOOabl YenoBeka 1
rpaxxaaHunHa Kak HenocpeacTBEHHO AENCTBYOLLME NpaBa, TOJIKYy-
IOTCS KOHCTUTYLMOHHBIMM CyAaMn COrnacHo oOuenpu3HaHHbIM
NPUHUMNAM 1 HopMaM MexayHapoaHoro npasa. KOHCTUTYUMOH-
Hble CyObl CTAHOBSATCS CBOEro poaa MpPOBOAHUKAMW MeXayHa-
POAHbIX MPUHLMMOB N HOPM Ha HAUMOHAJIbHYIO MPaBOBYIO MOYBY.

OnpepneneHHoe yHUdMUMpYIoLLEE BIMSHNE OKa3blBAlOT Ha Ha-
LMOHAsIbHY MPaKTUKY KOHCTUTYLIMOHHbBIX CYAOB TakXe MeXay-
HapOAHblE Cyabl, UMEOLLME KOMMNETEHLMIO B OTHOLLEHNW Xanob
Ha HapyLleHMe nNpaB YenoBeka N OCHOBHbIX CBODOOA, B HACTHOCTU
EBponenckuin cyn no npasam 4YenoBeka.

B onpeneneHHon mepe MOXHO KOHCTaTUPOBaTh, YTO chopMn-
poBanach eBponenckas permoHanbHas lopucnpynoeHuUms no npa-
BaM 4esloBeka, ero AOCTOMHCTBY, HYTO BblipaXaeTCsl B NpakTuyec-
KOM 3Ha4YeHUK peLlueHuin EBponerickoro cyaga no npaBam YenoBe-
Ka, Kak C TOYKW 3PEHUST NPABOMNPUMEHUTENIBHON AEATENbHOCTU
rocyoapCTBEHHbIX OPraHOB €BPOMNENCKUX CTPaH, Tak U C TOYKMU
3PEHUS X BNUSHUS Ha pa3BUTNE X 3aKOHOAATENbLCTBRA.

8. B EBporne 1, B 4aCTHOCTU, B CTpaHax MONOA0M AeMOKpaTmN,
[OCTaTOYHO aKTMBHO NPOBOAATCHA OOMEH OMbITOM HALMOHANBHOIO
KOHCTUTYLIMOHHOIO CyAONpOuU3BOACTBA, BKAKOYas cioga v pery-
NSIPHO NPOBOAMMbIE MHOIMMMMW CydaMu UCCNEAOBaHNS 3apybex-
HoM cynebHol npakTukn. Cnoxunachk yCTonumeas NnpakTnka nay-
YeHVs NPaBOBbIX MO3ULUIA OPYTMX KOHCTUTYLIMOHHBLIX CYO0B.

Hapsay ¢ ABYCTOPOHHMMWU M MHOFOCTOPOHHUMU aKTUBHBIMU
KOHTaKTaMm Mexay KOHCTUTYLMOHHbIMU CyAaMmn, BaXHbIMU NHC-
TUTYUMSMU 1O OOMEHY OMNbITOM CTann Takke perynsipHo npoBo-
OVMble 0BCYXAEHUS akTyasbHbIX MPOOAEM KOHCTUTYLIMOHHOW
IOCTULUMKN Ha KOHrpeccax EBponenckon KOHOEPEHLINMN KOHCTUTY-
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LMOHHbIX CYO0B 1 exerogHblx dopymax KoHdepeHumm opraHos
KOHCTUTYLIMOHHOIO KOHTPOJIA CTPaH MOJI040W AeMOKpaTum.

9. MOXHO NPeanonoXnTb, YTO MO MEpPe PaCLUNPEHNS KOHTaK-
TOB MeXAy PervoHanbHbIMU OpraHn3aumaMin (rpynnamm) KOHG-
TUTYLIMOHHbIX CYZIOB 1 B3aMMHOI0 060ralleHa permMoHanbHbIMU
TpaguLUMAMM KOHCTUTYLIMOHHOIO Cyo0npou3BoacTea byayT Bo3-
HUKaTb HeoOXoAuMble MPEeanoChIIKU ANA MeXPernoHasbHON
KOHBEpPreHumm 1, XxoTa 6bl Noka TONILKO MO HEKOTOPLIM Hanpase-
HUSAM, rNobaNbHOM KOHBEPreHUMY cyaebHON NPaKTUKU KOHCTUTY-
LIMOHHBbIX cynoB. OObEKTUBHO 3TO ByaeT crnocobCcTBOBaTL NOCTa-
HOBKE 1 0OCYXIEHMI0 BONPOca 0 BO3MOXHOM 6yaylueii rnodasnb-
HOW IOPUCNPYAEHLMM N0 NpaBaM YenosBeka.

10. M3y4yeHne npoueccoB KOHCTUTYLIMOHHOIO Pas3BUTUS B MU-
pe NpuUBOANT K BbIBOAY, YTO YE/TIOBEYECTBO B ONpPeaesieHHON Me-
pe npubnmxaetcs K npobneme GOPMUPOBAHNS Ka4€CTBEHHO
HOBOW MMMYHHOVM CUCTEeMbl OOLLEeCTBEHHOro opraHusma.
Becb XX Bek ybeautenbHO aokasas, 4To Bepa, Tpaauumu, Hpas-
CTBEHHbIE HOPMBbI, BCS LLEHHOCTHAsi cCMcTemMa 0bLECTBEHHOIO Mo-
BeAEHNS, NHble MEXaHN3Mbl CUCTEMHOIM cCamMO3almTbl HEMOJIHO-
LLEeHHO obecneynnu aAMHaMmn4ecknii 6GanaHc U yCTondYnBOCTb pas-
BUTUS 0OLLECTBA B YCIIOBUSIX HOBbLIX peanuin. B HoBOM Thicayene-
TUN KOHCTUTYLMOHHbBIN KOHTPOJIb CTAHOBUTCS OAHUM U3 CTepX-
HEBbIX /IEMEHTOB CaMO3aLLMThbl FpaXxaaHCckoro obuecTea v npa-
BOBOIO rocygapcTsa.

11. lNocnepnoBaTenbHOE KOHCTUTYUMOHHOE pas3BuTUE, CTa-
OUNBbHBIN AVHAMU3M 3TOr0 NPoLEecca, 3BOJIIOLMOHHOCTL MPeoao-
NEHNs TEHOEHUNI KPUTMYECKOro HakKOMEHUS OTpUuATENbHOWN
O6LLECTBEHHON SHEpPrun u, BCNEACTBME 3TOro, HegonyleHue
TpaHCHOPMALIMOHHBIX COLMaNbHbIX KaTakM3MOB OOMKHbI CTaTb
[OCTOMHBIM N OYEHb MOJIE3HBIM NMPUMEPOM OJ19 Pa3BUTUS KOHC-
TUTYUMOHANM3Ma B CTpaHax MOMoAon aemokpatum. MyapocTtb
TBOPUOB KOHCTUTYLMM N MHCTUTYTOB, 06eCneyrBaloLLmX ee pas-
BUTUE N XWBOW XapakTep, 3ak/lo4aeTCss MMEHHO B TOM, 4YTOObI B
OVHaMUKe AO0CTMYb MOCTOSIHHOrO, PauVOHanNbHOro coriacus
LLEHHOCTHO-C6anaHCUPOBAHHbBIX KOHCTUTYLIMOHHO-MPABOBLIX OT-
HOLUEHWIN, MUHUMM3UPOBATb UX BHYTPEHHME NPOTUBOPEYNS.

CerogHAWHUN “TpaHCcPOPMALMOHHbIVN KOHCTUTYLLMOHA-
nn3m” nocTeneHHo NpuodpeTaeT CUCTEMHO-LLEJIOCTHbIN Xa-
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pakTep, Bce 6onblle OXBaTbIBAET MPaBOCO3HaHWE 0OLLECTBA,
npouecc NpPaBOTBOPYECTBA, NPABONPUMEHUTENBHYIO MPAKTUKY,
dopmMupyeT 06pas Xn3HU MUIIMOHOB Ntoaen. KoHcTuTyums ne-
pecTaeT OblTb Cyrybo nonnTUieckon gexknapaunei, sce 6osblue
nposiBnseTcs opunandeckas npmpoaa OcHoBHOro 3akoHa nepe-
XOOHbIX CTpaH. A 3TO CBUAOETENIbCTBO POPMUPOBAHUSA HOBOW
KOHCTUTYLIMOHHOW KyJibTypbl B 0OLWECTBE, KOHCTUTYLMOHHOWN
KynbTypbl 21-0ro Beka.

12. YunTbiBasi COBPEMEHHbIE MeEXAyHapOoAHble TeHAEeHUUU
pPasBUTUS KOHCTUTYLIMOHHOIO NPaBOCYANS1, BO3PACTAIOLLLYIO POJib
KOHCTUTYLMOHHbIX CyA0B B 06ecrneyeHnmn BepxoBeHcTBa KoHCTH-
TyUMW 1 MPaB YeNoBeKa, a Takke OLLYTUMbIe Pe3ynbTaTbl U BbICO-
Kni ypoBeHb | BceMnpHoi KoHpepeHUUN MO KOHCTUTYLIMOHHOMY
npaBoCcyauio, Haspena HeobBXOAMMOCTb WHCTUTYLMOHANIbHOrO
yKpensaeHus gaHHoro ¢opyma 1 obecneyeHms ero npoBeaeHus
Ha perynspHoin ocHoBe. MHorne Bonpochbl OpraHn3auyioOHHOro 1
MHPOPMaLMOHHOIo obecnedyeHnss adpOEKTUBHO MOXHO pPeLlnTb
npv ganbHenwemM akTMBHOM COTpyAHMYecTBe ¢ BeHeumaHcko
komuccuen Coseta EBponbl.

OT MMeHM BCeX BbICTYNAIOLWMX HA CEKUUM Bblpaxaem rnybo-
KYIO MpU3HaTeNbHOCTb 1 6narogapHocTb KOHCTUTYUMoHHOMY Cy-
oy OxHon Adpukn n BeHeumaHCKONM KOMUCCUM 3a  OpraHmaa-
LIMIO HA CTONb BbICOKOM ypoOBHe | BcemmnpHom KoHdepeHumnm no
KOHCTUTYLIMOHHOMY NPaBOCYAMIO.
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SAKJTIOMUTEJIbHAA OEKJNTAPALUA

BcemupHon koHdpepeHuun no
KOHCTUTYLMOHHOMY NPaBoOCyaAuI0O Ha TeMYy
"BnuaTenbHoe KOHCTUTYLMOHHOE NpaBocyaue:
ero Bo3aencTeue Ha oOLWecTBO U Ha pa3BUTUe
BCEMMPHOM I0pUCNpyAeHLMU B 06nactun
npae yenoepeka"

22-24 gHBaps 2009 rogqa KoHctutyumoHHsi Cya KOXHO-Ag-
pukaHckoui Pecriybnnku, BeHeumaHckas komuccuss Coseta EB-
poribl, KOTOPas npasaHyeTt csow 60-yio rogosimHy B 2009 roay,
opraHu3oBanu rnpoBeaeHne BcemupHoi KoHGepeHuuu o
KOHCTUTYLIMOHHOMY paBoCcyauio Ha TeMy "BaunsTesibHoe KOHC-
TUTYLIMOHHOE MpaBocyamne - ero Bo3aericTame Ha 0bLLecTBO 1 Ha
pas3BUTHE BCEMUPHO topycrnpyaeHuny B 0671aCTy rpas YesioBe-
ka " B KerintayHe.

OpraHunzaTtopbl 6narogapsTt 3a nogaepxky MuHUCTEpPCTBO
IOCTULMU N KOHCTUTYLMOHHOIO pa3sutus KOxHom Adpwuku, MNpa-
BuTensctBo Hopeerum u LeHtp "CeBep-tOr" Coseta EBponbi.
OpraHuszaTtopbl xoTenu Obl TAKKE OTMETUTb Ty 3HAYUTENBHYIO
pOfib, KOTOPYIO Cbirpanu B NoArotoBke AaHHOM KoHdpepeHuuun
pernoHanbHble N JIMHIBUCTUYECKME rpynnbl, B YaCTHOCTW, Npu
NpPoBeAEHUM NOArOTOBUTENbHbBIX 3aceaanunii B BunsHioce, Ceyne
n Anxumnpe.

B aton KoHdepeHumn npuHsnm yyactne npeacrasutenm 93
KOHCTUTYLMOHHbIX CYA0B, KOHCTUTYLIMOHHBIX COBETOB U BEPXOB-
HbIX CYJ0B KOHCTUTYLMOHHOW OpUCOVKUMN, B TOM Yucie B 06-
NacTu NMpaB 4enoBeKa.

Bnepsble Ha aTon BcemmnpHoOM KOHPEPEHUNN BCTPETUINCH
CyZabl N COBETbIl, KOTOPbIE NPUHALJIEXAT K Cleayloumm pasnny-
HbIM PErnoHasIbHbIM U JIMHIBUCTUYECKUM FpyNnam:
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* KOHCTUTYLUMOHHbIE Cyabl A3uu;

* Accoumaumst KOHCTUTYLIMIOHHbIX CYAO0B, UCMOJIb3YIOLLMX (ppaH-
uy3ckui a3bik (ACCPUF);
* Cynbl CoapyxectBa Hauni (Commonwealth);

* KoHpepeHLMa opraHoB KOHCTUTYLMOHHOIO KOHTPOAS CTpaH
monopon gemokpatum (CCCOCYD);

* KoHpepeHuna eBpoOnencknx KOHCTUTYLMOHHbIX CYOO0B
(CECC);

* NBepo-AmMepurkaHckas KOHOEPEHUUS KOHCTUTYLIMOHHOIO
npasocygus (CIJC);

* Komuncceus 1oxxHo-adbpunkaHckux cyaoen (SAJC);

* Coo3 apabckmx KOHCTUTYLMOHHbIX CYOOB M COBETOB
(UACCC);

* rpynna cyaoB, UCMOJb3YIOLMX NOPTYranbCKNn A3biK.

Ha BcemMupHoi koHpepeHuun Obin caenaH BbIBOA, O TOM, YTO
KOHCTUTYLIMOHHOE NMpaBocyane SBASETCS BaXHENLWMM GakTopoM
B AeNe yKPENIeHUs 1 pasBnTUS OCHOBHbIX LLEHHOCTEN, BOMJIOLLEH-
HbIX B KOHCTUTYLMSIX, KOTOPbIE NiexaT B OCHOBe paboTbl CYAOB U
COBETOB, MPUHABLUNX y4acTue B AaHHOM BceMupHoli KOHdEepPeH-
ummn. Nx pelueHns UMeLoT peLuatoLlee BNnsiHne Ha obLecTBO.

YYaCTHUKN KOHDEPEHLMN NoaYepkKHYNN 0cobylo BaXKHOCTb
yBaXKeHUs NpaB YyesioBeka BO BCEM MUPE U OTMETUIU, YTO NpaBu-
TeNbCTBa [0/KHbI COOMOAATL MONMOXEHUA MeXAyHapPOaHbIX
MHCTPYMEHTOB B 00NacTu NpaB YenoBeka.

Joknagbl n 06cyxaeHns Ha BceMmnpHom KoOHpepeHUmn Takke
nokasanu, 4TO MNOCTENEHHO BO3HMKAET 00LLas opUCnpyaeHums B
obnactn npae YenoBeka, Kak Ha PernMoHanbHOM, Tak U Ha Bce-
MUPHOM ypoBHe. OOVH 13 BbISIBIEHHbIX 2CMEKTOB COCTOUT B TOM,
4yTO 3Ta TEHAEHUMN onpeaenseTcs oobeanHsowen cunoi Bee-
obuwien pgeknapaumm npae 4yenoseka u naktoe OOH. Opyrvummn
dakTopamu ABASIOTCS peLleHNst TaKUX PErMOHasIbHbIX CYO0B, Kak
EBponencknii cyn no npasam YenoBeka, MexamMmepunkaHCKuin cyn,
no npasam 4yenoBeka u ApprKaHCKMA cya No NpaBam YenoBeka.
Cyabl Takke Bce 60sble BOOXHOBASAIOTCS NPU MPUHATUM peLue-
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HUIN NPABOBOV MPAKTUKOW aHaNOrMYHbIX CYO0B APYrvX CTPaH Ui
[axe Opyrnx KOHTUHEHTOB, YTO CNOCOBCTBYET Pa3BUTUIO "Nepek-
PECTHOrO ONbINeHU" MeXAy CyAaMn BO BCEMUPHbIX MacLuTabax.
M XOTA KOHCTUTYUMM OTAMHAIOTCA APYr OT Apyra, X OCHOBHbIE
NPUHLUMMBI, B YACTHOCTHK, 3aLUMTa NPaB YesI0BEKA N YENTOBEYECKO-
ro AOCTOMHCTBA, COCTaBAAOT 06LLYyI0 OCHOBY. KOpmnanyeckue ap-
NYMEHTbl, OCHOBAHHbIE Ha 3TUX NPUHLUMNAX, UICNOJIb3yeMbIe B O4-
HOW cTpaHe, MOryT OblTb MCTOYHUKOM BAOOXHOBEHWS 4SS OPYroin
CTpaHbl, C y4ETOM Pasinymini Mexay KOHCTUTYLUAMMU.

Mcxooa n3 aT1oro, Ha pPermoHasibHOM M BCEMUPHOM YPOBHE
cnegyeT paclmpsTe 0OMeH MHGopMauMen 1 OMnbITOM MeXay
3TUMM cydgamm U coBeTamMn. Y4acTHMKM BceMupHoOm KOHpepeH-
uMn ogobpsIT N NOOAEPXMBAIOT PErvOHasNIbHbIE U NIMHIBUCTU-
yeckue rpynnbl U NPU3bIBAlOT CBOUX YJIEHOB MCMONb30BaTb
MHCTPYMEHTbI Ans obmeHa uHdopmaumen U onbIToM, Npenoc-
TaBnsieMble BeHeuuaHCKOM KOMUCCUEN, B YaCcTHOCTM 6aly aaH-
Hbix CODICES (www.CODICES.coe.int) u BeHeunaHckuii popym
"OH-nanH".

Y4yacTHUKN OTMETUNN NOSAE3HOCTb AAaHHOW BCeMMpHON KOH-
depeHumnn. OHM nopyyunnn bropo B cocTaBe npeacenartenen pe-
rMOHaNbHbLIX FPYNN U NPy Noaaepxke BeHeumaHCcKon KoMuUccum
OpraHu3oBaTb B TeYeHue Tpex JIeT HOBYID BceMupHyo koHdpe-
PEHUMIO MO BOMPOCaM KOHCTUTYLUMOHHOro npasocyamsi. bBiopo
Takxe [OJDKHO MoAroToBUTbL MPEOJSIOKEHUS MO OpraHnsaumm
BcemupHon accoumaumm, OTKpPbITOM s CyA0B PErMOHANbHbIX U
JIMHIBUCTNYECKUX FPYrm.
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FINAL DECLARATION

World Conference on Constitutional Justice
Theme: "Influential Constitutional Justice:
its influence on society and on developing

a global human rights jurisprudence™

On 22-24 January 2009, the Constitutional Court of the
Republic of South Africa and the Venice Commission of the
Council of Europe hosted the World Conference on Constitutional
Justice on the topic "Influential Constitutional Justice - its influ-
ence on society and on developing a global jurisprudence on
human rights™ in Cape Town. This event coincided with the 60th
anniversary of the Council of Europe and the Universal
Declaration of Human Rights.

The organisers are grateful for the support of the Ministry for
Justice and Constitutional Development of South Africa, the
Government of Norway and the North South Centre of the Council
of Europe. The organisers would also like to acknowledge the sig-
nificant role played by the regional and linguistic groups in the
preparation of the Conference, in particular during the preparato-
ry meetings held in Vilnius, Seoul and Algiers.

Participants from 93 Constitutional Courts, Constitutional
Councils and Supreme Courts with constitutional, including
human rights jurisdiction participated in this Conference.

The World Conference brought together for the first time
Courts and Councils, which belong to the following various
regional or linguistic groups:

+ Asian Constitutional Courts

» the Association of Constitutional Courts using the French

Language (ACCPUF)

N3 matepuanoB BceMUpHOM KOHEPEHUMH MO KOHCTUTYLIMOHHOMY NPaBoOCyAUIO

+ Commonwealth Courts

» the Conference of Constitutional Control Organs of Countries
of Young Democracy (CCCOCYD)

» the Conference of European Constitutional Courts (CECC)

» the Ibero-American Conference on Constitutional Justice
(CIJC)

» the Southern African Judges Commission (SAJC)

* the Union of Arab Constitutional Courts and Councils
(UACCC)

 the group of Portuguese-speaking Courts.

The World Conference concluded that constitutional justice is
a key element in fostering and deepening the basic values
enshrined in the Constitutions that form the basis of the work of
the Courts and Councils which participated in the World
Conference. Their decisions have a decisive impact on society.

The participants of the Conference underlined the paramount
importance of the respect of human rights in all parts of the World
and insisted that governments must implement international
human rights instruments.

The presentations and discussions at the World Conference
showed a common concern for the defence of human rights and
the rule of law, both on a regional and a global level. One element
identified as being at the heart of this jurisprudential trend is the
unifying force of the Universal Declaration on Human Rights and
the UN Covenants. Other elements are the decisions of regional
Courts such as the European Court of Human Rights, the Inter-
American Court of Human Rights or the African Court of Human
Rights. Mutual inspiration is also increasingly drawn from the
case-law of peer Courts of other countries and even other conti-
nents, which gives rise to cross-fertilisation between the Courts
on a worldwide scale. While constitutions differ, the basic princi-
ples underlying them, in particular the protection of human rights
and human dignity and respect for the Constitution and the rule of
law, form a common ground. Legal reasoning in respect of the
application of these principles in one country can be a source of
inspiration in another country, notwithstanding the differences in
their Constitutions.
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Consequently, the exchange of information and experience
between the Courts and Councils should be reinforced on a region-
al and global basis. The participants of the World Conference
endorse and support the regional and linguistic groups and call
upon their members to use the tools for exchange of information
and experience provided by the Venice Commission, notably the
CODICES database (www.CODICES.coe.int) and the on-line
Venice Forum.

The participants agreed on the value of the present World
Conference. They entrusted a Bureau, composed of the
Presidents of the regional groups and the three Courts which
hosted the preparatory meetings, assisted by the Venice
Commission, with the goal of organising a second World
Conference on Constitutional Justice within three years. The
Bureau is also entrusted with making proposals for the establish-
ment of a World Association open to the Courts belonging to the
regional or linguistic groups.

UHbopmaums, cakTbl, coobuieHua

Mpepcepartenb
KoHcTtutyumnonHoro Cyna PA -
naypear npemum “demunpa”

Kaxnabin rog, doHa, “Pemuga” 3a Bknag, B A€o PasBUTUSA UHC-
TUTYTOB MPaBOBOro rocygapcrtea uU gemokpaTtmsaymm rocy-
[apcTBa HarpaxagaeT BoicLien iopmuanyeckon npemMmein lopnucTos,
rocyoapCTBeHHbIX U 0OLLECTBEHHbIX AeaTene Poccun mn 3apy-
OeXHbIX CTpaH, a Takxe lopuandeckmue ¢akynbTeTbl By30B, Ha-
Y4Hble 1 y4ebHble yupexaeHus Poccuiickon depepaumin.

17 despana 2009 roga B8 MockoBckom TeaTpe “Hosas onepa”
COCTOSIIOCb oYepenHas TpuHaguatas TOPXKECTBEHHas Lepe-
MOHUS BpydeHus Boicluel opugudeckoi npemumn “@emmnpa” 3a
2008 roga.

Mpencepatento KoHcTuTyumoHHoro Cyaa Pecnybnvkmn Apme-
Hu4, MNMpeacepatentio KoHpepeHuMn opraHoB KOHCTUTYLIMOHHOIO
KOHTPONS CTpaH MONOAON AEMOKPATUM, AOKTOPY I0PUANYECKUX
Hayk, npodeccopy lMarnky ApyTioHsaHY Bpy4eHa Boiclias opnan-
yeckas npemus “Pemmpa-2008” 3a BkIag B co3vpaHve ae-
MOKpaTU4eckoro obLLecTsa U pa3BUTUE UHCTUTYTOB NPaBOBOro
rocygapcTaa.
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